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A/CN.9/WG.V/WP.125

BBenenune

1.  Yacte tperbss PyxoBoactBa FOHCUTPAIJI nis 3akoHOAATEIBHBIX OPTAaHOB IIO
BOIIpOCaM 3aKOHOJATENbCTBA O HECOCTOSATEIbHOCTH Kacaercs  pexuma
NpPEANPUHUMATEIBCKUX TPYNN IPU HECOCTOATENBHOCTH U COJAEPXKHUT obmue
CBEICHUSA O IPUPOJE TAKUX IPYII; O NPUYMHAX OCYLIECTBIICHUS IEJIOBBIX Ollepauui
yepes HNpEeAIPUHUMATENbCKUE IPYIIbL; O TOM, YTO SBIAETCS NPEAINPUHUMATEIbCKOU
IPYNIOH, CO CCBHIIKOM Ha Takue MOHSTHUSA, KaK MPaBO COOCTBEHHOCTH U KOHTPOJIA; U
0 peryJupoBaHUMU MpeANpUHUMATENbCKUX Ipynn. B uwactu uyerBeproit PykoBoactBa
JUISL  3aKOHOJATENIbHBIX OPraHOB pPacCMaTpHUBAIOTCS OO0SM3aHHOCTH JUPEKTOPOB B
MepHOJ, NPENUIeCTBYIOIIUHA HECOCTOSNTENBHOCTH, M  O00CYKAaroTcs  BOIPOCHI,
CBs3aHHbIE C OO0S3aHHOCTSMU JUPEKTOPOB B O3TOT IEpUOJ, M, B YaCTHOCTH,
000CHOBaHHMS [N BBENEHHUS 00S3aTEIbCTB, SBIAIOIIUXCS XapaKTePHBIMHU JJIs
JIaHHOTO IEepHOJa, IIyTEM HCIOIb30BaHUS 3aKOHOAATENILCTBA O HECOCTOATEIBHOCTH,
a He KopmopaTuBHOro mnpaBa. Hu B wacTu TpeTbed, HU B UYACTU YETBEPTON HE
3aTparuBarOTCs KOHKPETHBIE BOIPOCHI, KOTOPbIE MOTYT HOBIHUATH Ha OOS3aHHOCTH
JHUPEKTOPOB, KOIJA OHM SIBJISIIOTCS JUPEKTOPAMHU OJHOTO MM HECKOJIbKUX YJICHOB
HNpEANPUHUMATENbCKON IPYIIIIBI.

2. Ha cBoeit copok uerBeprod ceccunm (2013 ron) PabGouas rpynmaV
(3akoHONATENILCTBO O  HECOCTOSITEIBHOCTH)  COMMIaCHJIaCh ~ C  BaXXHOCTBHIO
paccMOTpeHHusi Bompoca 00 O0O0sM3aHHOCTSX JUPEKTOPOB KOMITAHHM, BXOISIIMX B
coCTaB MpEeANPUHUMATENIbCKUX rpym, B IIEPUOL, IpelIeCTBY O
HECOCTOSITEIbHOCTH, IOCKOJBKY B 3TOH 00JacTHM MMEIOTCS OYeBHIHBIE IPOOJIEMBI
MPaKkTHYECKOTO XapakTepa, M HX peuieHue OyneT B 3HAYMTEIbHOW CTENeHu
crnoco0CTBOBAaTh  IMOBBILEHHI0  3((EKTHBHOCTH  PEXKUMOB  yperyaupoBaHUs
HECOCTOsTeNbHOCTH. B TO ke Bpems Pabouas rpymnma oTMerwna, 4TO CleayeT
OCTOPOXXHO TOAXOIUTh K YypPEryliupoBaHUIO O3THUX mpoOieM, 4YTOObl NPHUHITHIE
peumcHussa HE MpensATCTBOBAJIU 03J0POBJICHUIO l'lpe[ll'lpldﬂTHﬁ, HE MeHIajiun
JUPEKTOpaM TPOoNoJKaTh paboTy, KOTOpas CIOCOOCTBYET TaKOMY O3A0POBIEHUIO, U
He MoOyXJaly UX K TOMY, 4TOOBI INpPEXJEBPEMEHHO BO30YXIaTh MPOU3BOACTBO IO
neny o HecoctositenbHOCTH. C yderoM 3TUX cooOpaxkeHuit Pabouas rpymmna
BbIpa3uiia CoINiacue C TE€M, YTO IIOCIEAYIOIIME LIaru cjeloBaio Obl MPEANPUHITH Ha
HeopUIMAIBHOW OCHOBE B paMKax TI'PYIMIbl JKCIEPTOB, KOTOPOW OyneT MmopydyeHo
ompenenuTh, KakuM oOpa3oMm ueTBepTas uacTh PykoBoactBa FOHCUTPAJL nns
3aKOHOJAaTCIbHBIX OpraHos MoOria 6bI NMPUMECHATHCA B KOHTEKCTEC
NpEeNIPUHAMATENICKUX TPYIHN, a TakkKe pPacCMOTPETh JIIOObIE JIOTOJHHUTEIbHbBIE
BOIPOCHl (Takue, KaK KOJUIM3MHU MEXAy OOs3aHHOCTSIMH IUPEKTOPOB Iepelx CBOeH
COOCTBEHHOI KOMIaHHWEH, HMHTEpecaMd TIpYNIbl M BOIPOCAMHU PETYIHPYIOLIETO
npaBa), KOTopble Moryt TpeboBarh pemeHus. HeoduumanpHas rpynmna 3KCHepTOB
JI0JDKHA ObUIa TpencTaBUTh Aokjgan Pabouell rpymme He Mo3gHee, 4eM B CPOKH
MpoBeJcHUs ee ceccur BO BTopoit monosune 2014 roga (A/CN.9/798, nyHkT 23).

3.  Hacrosmuii pabouumii nokymMeHT Obl1 monarotoBieH CekperapuaToMm IocCie
KOHCYJbTallMH ¢ HEO(UIHUAIBHON TIPYyNION SKCHEPTOB B COOTBETCTBUHU C NPOCHLOOH
Paboueit rpynnel V. OH OCHOBBIBA€TCSI Ha COOTBETCTBYIOIIMX PEKOMEHIAIUAX 4YacCTH
getBepToii  PykoBomctBa  FOHCUTPAJI  nns  3akoHOJATeNbHBIX ~ OPraHOB
(pexoMengaiuu 255-266) u TOKa3bIBaeT, KaK OTH PEKOMEHIAIMH MOTYT OBITh
W3MEHEHBI, YTOObl KOHKPETHO 3aTparuBaTh O0S3aHHOCTH JUPEKTOPOB B KOHTEKCTE
OpeAnpUHUMaTenbckoil  rpynmsel. OCHOBHOE  BHHUMaHue B HEM  YJIENEHO
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pekoMeHmamusaM 255 u 256, Tae wusmaraloTcs O0O0S3aHHOCTH, KOTOPBIE JTOJDKHBI
BBITIOJIHATHCS, W pasyMHBIE IIard, KOTOpPBIE HEOOXOOUMO TPEANPUHATH IS
BEBITIOJIHEHHS ITUX 00s3aHHOCTEH B KOHTEKCTE rpymmbl. [IpemmaraeMple H3MEHEHHS B
ITUX PEKOMEHAIHIX MOTJIH OBl COTIPOBOXKIATHCS COOTBETCTBYIOIIHM
MOSICHUTEIPHBIM KOMMEHTAPUEM, JJIS TOTO YTOOBI IIOMOYh YHTATEIIO JIyYIe MOHATH
W3MECHEHHBIE PEKOMEHJAIlMH H TO, KaK OHM MOTYT OBITH TNpHMEHEHHl. Takue
MOSICHUTEIbHBIC MaTepHAaNbl He OBUINM BKIIOYEHBI B HACTOSIIHHA JOKYMEHT, HO MOTIIH
OBl OBITH MOATOTOBIEHBI MOCJIE TOTO, Kak Pabowas Tpymma ompeneisuTcss cO CBOUM
MOIXOJIOM K pa3paboTKe MPOEKTa TEeKCTa IO ITOH Teme.

4. PexoMmeHmamu#, 0O KOTOPHIM HHUKAaKMX W3MEHEHHH HE MPEAJIOKEHO, HE
BKJIIOYCHBl B TPHUBOAWMBIC HUXXE PEKOMCHAAIMH, OJHAKO OyIyT NIPHUMEHITHCA B
KOHTEKCTE TMpEeANPUHUMATEIbCKON Tpynnel (T.e. pekoMeHmanumu 257 u 259-260).
[omusT Bompoc 00 YMECTHOCTH peKOMeHAAInu 258 B e¢ HEIHEIIHEeW penakiik B
KOHTEKCTE TMpEIIPHHIMATENbCKONH Tpymmbl. UTOo KacaeTcs TEPMHUHOJIOTHH, TO CJIOBO
"koMnaHuA", UCIOJb3yeMOE B YacTH 4eTBEpTOM PyKoBOACTBa A 3aKOHOAATEIBHBIX
OpraHoB, OBIO 3aMEHEHO B COOTBETCTBYIONIMX CIlydasX CcJIOBaMH "4IIeH
NpEeaNpUHUMATENbCKON Ipynmbl".

I. Xapakrep o0si3aHHOCTel: pekoMenaanuu 255 u 256 (I'J)
A. IIpoexkTsl peKOMeHAAUI

1. Ileab 3aKoHOAATEJBLHBIX MOJIOKEHUI

[HacTosmue mosiokeHHS KacalTcsl CHUTyallud, B KOTOPOHM OKa3bIBaeTCs
KOMMAaHUS, CTOJIKHYBIIAsCI C  Yrpo3od  HeMUHyeMOH  wiM  Heu3OexHOU
HECOCTOATEIbHOCTH, KOIJIa OHA SBISETCS YWICHOM NpPEJNPUHUMATEIbCKONW I'PYMIIHL. ]

Llens HACTOSIIHX MOJI0KECHUH, Kacarouuxcs 00s13aHHO CTEH JINII,
OTBCTCTBCHHBIX 34 HpI/IHﬂTI/Ie pemeHHﬁ OTHOCHUTECJIBHO praBHeHI/I}I OJHUM U3
YICHOB HPEAIPUHUMATENILCKOM TIpyNIbl, B IEPUOJ, KOIZAa HECOCTOSITEIbHOCTD
CTaHOBUTCSI HEMHUHYEMOU MM HEU30€KHOM, 3aKI0YACTCS B CIACAYIOIIEM:

a)  3aIlUTHUTH 3aKOHHBIE UHTEPECHI KPEAUTOPOB u JIpyrux
3aMHTEPECOBAHHBIX CTOPOH [WICHOB NPEANPUHUMATENbCKON IPYMIIBI];

b) oOecneunTh OCBEJIOMIIEHHOCTb JIMI, OTBETCTBEHHBIX 32 IPHHATHE
pEelIeHnH OTHOCHTEIbHO YIpPABIEHUS OJHUM M3 WICHOB IpEANPUHUMATEIbCKON
IPYIIBI, 00 UX POJIK U 003aTEIBCTBAX B ITUX 0OCTOSATENHCTBAX;

C) TOpeaycCMOTPETh COOTBETCTBYIOIME CAHKIMU 33 HEUCIOJTHEHUE JTUX
00s13aHHOCTEH, KOTOPBIE MOTYT OBITh MPUHYIUTECIBHO HCIOJHEHBI MOCIE OTKPBITHS
MPOU3BOJICTBA IO JIeJTy O HECOCTOSATEIbHOCTH;

[d) npu3HaTH, YTO MOJIOKEHHE ITOrO HICHA MPEANPUHUMATENIbCKON IPYIIbl B
JIaHHOM TIpyIIe BIUAET HA TO, KaK JOJDKHO OCYLIECTBIATHCSA YIIPABICHUE 3TUM
YJICHOM TPYMNIBl B LEJISAX PEIIeHUs NPoOJeMbl €ro HEMHHYEMOW WM HEeU30exKHOM
HECOCTOSATEIbHOCTH, a Takke OOA3aHHOCTH JMI, OTBETCTBEHHBIX 3a IPUHATHE
pELICHUH OTHOCUTENIBHO YIPABICHUS 3TUM UJIEHOM TIpyNIbl, B TOM YHCIE B
CUTyalUsX, KOIZla OHM TaKKe€ HECYT OTBETCTBEHHOCTb 3a IPUHATHE PELICHUN
OTHOCHUTEJIBHO yNPaBIE€HUS APYTUMHU WICHAMU TPYNIBI]; U
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[e) paspemuTh, TIHEe 3TO YMECTHO, OCYILIECTBIATH YNpPaBICHHE YICHOM
NPEANPUHAMATEIBCKOW TPYNIBl TakuM o0pa3oM, 4TOOBl [3TO B KOHEYHOM HTOTE
Jydiie BCETO 0TBEYAJIO HHTEpecam HIpeINPUHAMATEIbCKOH IpyIs|
[cmocoGeTBOBaTH MaKCHMaJbHOMY MOBBIILCHUIO CTOMMOCTH AKTHBOB
NPEANPUHAMATEIBCKOW TPYNIbI] [M WieHa TPYyNIbl Kak COCTaBHOW YacTH JTOM
HNpeANPUHAMATEIBCKOW Ipynibl] [IpH 06eCIeYeHn: TOro, 4TOOBl KPEAUTOPHI ITOTO
YjieHa TPyNnbsl W JAPYrHe 3aWHTepECOBAHHBIC CTOPOHBI HE OKAa3alMCh B XyILIEM
MOJOXEHUH, YeM ecld OBl OCYIIEeCTBISIIOCH YpPeryJHupOBaHHE B OTHOLICHUU
OTIENBHOTO YJeHa TPYIIIH]].

[TyHKTEHI (2)-(€) HOJKHBI IPUMEHSATHCS TAKUM 00pa3oM, YTOOBI OHH:

a) HE OKa3blBall HETAaTUBHOTO BO3ACHCTBHSA HAa YCIEX peOpraHU3alUH
JIEITOBBIX omepanuit [mpennpuHMMaTenbeKoi TPYTIIE] [unena
MPEIIPUHAMATENBCKON TPYNIBI, ¢ YY€TOM BO3MOXKHOM BBITOJIBI OT MaKCHMAaJbHOTO
MOBBIIICHUST CTOMMOCTH aKTHBOB IPEIINPHHUMATENBCKOM TPYNIBI M COJICHCTBUS
YPEryllnpOBAaHMIO IMPOOJIEMBI HECOCTOSTENBHOCTH BCEH TNpEeANPUHUMATEIbCKON
TPYNIbI, MOJOXEHWsI JaHHOTO YJeHa TPYNNbl B IMPEANPHHUMATENBCKON Tpynme u
CTENEHU MHTErPAlMU MEXAY YICHaMH TPYIIHI];

b) He ocmabmanu CTHMyABl K yYacTHIO B YIPaBJICHHH KOMIIAHUSMH,
0c00EHHO HaXOASIIMMHCS B CIOKHOM (PMHAHCOBOM IOJOXKECHHUH; WU

C) HE NPCHIATCTBOBAIIM OCYIICCTBICHUIO PAa3yMHBIX KOMMEPUYECKUX pCH.ICHI/Iﬁ
WA NPUHATHIO Pa3yMHOTO KOMMEPYECKOT0 pUCKa.

Conep:kaHue 3aKOHOAATENbHBIX M0JIOKEHU I
Obsazannocmu

255 (I'D). B 3akoHOmAaTENbCTRBE, Kacaromemcs HECOCTOSITECIILHOCTH, clenyer
OTOBOPHUTH, YTO C MOMEHTAa, YKa3aHHOTO B peKOMEHAanww 257, muia, yka3aHHBIE B
COOTBETCTBHH C peKoMeHarueit 258, OyayT HecTH 00S3aHHOCTH JOJDKHBIM 00pazoM
YYHUTHIBATh WHTEPECHl KPEIWTOPOB M JAPYTHX 3aWHTEPECOBAHHBIX CTOPOH [WICHA
MPEANPUHUMATEIBCKON TPYNIBl [, ZUPEKTOPAMH KOTOPOTO OHH SIBISAIOTCS,| U JPYTHUX
YIICHOB TPYIIIBI| ¥ MPEATPHHAMATE Pa3yMHBIE IIard B LEJAX:

a) MMpEeEAOTBpAaI€HUSA HECOCTOATECIBHOCTHU,; U

b) cBemeHms K MHHUMYMY MacmTaboOB  HECOCTOATEIBHOCTH, KOTIA
HECOCTOSATENbHOCTh HEH30eXHa, [M ee BO3ACHCTBHA HAa KPEIUTOPOB U JPYTHUX
3aMHTEPECOBAHHBIX CTOPOH JAaHHOTO WIEHA MPEeANPUHUMATENBCKON Tpynmsl U
JAPYTUX WICHOB TPyNIbl] [, C Y4eTOM BO3MOXKHOH BBITOABI OT MaKCHMAaJIbHOTO
MOBBIIICHUS] CTOMMOCTH aKTHBOB IPEINPHHUMATENBCKOM TPYNIBI M COJICHCTBUS
YPErylInpOBAaHUIO IMPOOJIIEMBI HECOCTOSTEIBHOCTH BCEH TNpeANPUHUMATENbCKON
TPYMNIbI, MOJOXKEHWsI JaHHOTO YJeHa TPYNNbl B NPEANPHHUMATENBCKON Tpynme u
CTENEHU MHTEIPallii MEXAY WJICHaAMU TPYIIIHI].

256 (I'D). Hna ueneit pexomennmanmu 255 (I'D) pasymHBIE IIarm MOTYT BKJIIOYATh
clenyoniee [B JONOJHEHHE K LIaraM, U3J0XXEHHBIM B peKOMEHJauuu 256]:

a)  OIeHKa TEKYILEro (mHAHCOBOTO MOJIOKECHHS WIeHa
NpEeIINPUHAMATENBCKOM  TPyNmel  [M  OpEeINpUHUMATENbCKOM — Trpynmer]  [ams
YCTaHOBJICHHS, MOXXET JIM OBITh COXPAaHEHAa WJIH YyBEJINYEHA CTOMMOCTb AaKTHBOB,
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yTeM paccMOTpeHus BO3MOKHOCTH YpEerylnpoBaHus pOOIIEMBI
HECOCTOSITENIBHOCTH BCEH MpeaNpUHUMATEIbCKOH TPYTIIbI];

b) [paccmoTpenrie (QpUHAHCOBBIX W APYrUX OOS3aHHOCTEH UIeHAa TPYNIBI IO
OTHOLICHUIO K JAPYTHM WICHaM TPYIIBIL, CIEIKH KOTOPOI'O JOJDKHBI 3aKIIOYaThCs C
JAPYTUMH YIICHAMH MPEANPUHUMATEIBCKOM TPYMIBI, W BO3MOXKHBIX HCTOYHHKOB U
JOCTYHNHOCTH (PMHAHCHPOBAHHMS ITOCIIE OTKPBITUS IPOU3BOJICTBA];

c) CO3bIB COOpaHWsI AKIMOHEPOB [C MAaTepUHCKOM KOMIAHWEH M JAPYTUMH
YWICHAMHM TPEANPUHAMATENIBCKON TIPYyNIBl Ui OOCY)KIEHHUs BOIpoca O TOM, Kak
CTPYKTYpHO OpraHM30BaThb aHAIN3 YPETYJIMPOBAaHMS IPOOJIEMBI HECOCTOATEIHLHOCTH
OTJIETBHOTO 4JIEHA TPYMIBI M BCEH NMPEANPUHUMATEIHCKOM TPYMIBI, C Y4€TOM BOIIPOCOB
MIPUMEHUMOTO TpaBal;

d) [omeHKa TOTO, OKaXyTCs M KPEAWUTOPHl WICHA MPEINPHUHUMATENbCKOM
TPYyNNbl WM Jpyrue 3anHTEPECOBAaHHBIE CTOPOHBI B JIyYIIEM TOJIOKEHUH TPH
YpErylInpOBaHWN TPOOIEMBl HECOCTOATEIBHOCTH BCEH TNPEANPUHHMATEIHbCKOMN
TPYMIIBI, ¥ OKa3aHUE IIOMOIIN B OCYIIECTBICHUN TaKOTO YPETYIUPOBaHUA];

€) CcaMOCTOATEeNIbHOE  MOoJy4YeHHe  HHDOpMAmMM O  TeKylleM U
coXpaHsomemMcss (pUHAHCOBOM IOJIOKEHUHM YJICHa IPEeIIPUHUMATEIbCKOH TIPYIIIbI
[m camoit mpennpUHUMATETBCKONW TPYIIIH|;

f)  obOpamenume 3a mnpodecCHOHATBHBIMH KOHCYIbTAIMSIMH, B TOM YHCIE
[He3aBuCMMBIMH]  KOHCYABTALMAMH TIO  BONpPOCAM  HECOCTOSITEJBHOCTH  WIH
IOPUANYECKUM BOTIPOCAM;

g) TpoBEIEHHE W ydyacTHE B HEO(QHUIMAIBHBIX IEPEroBOpax C KPEeJUTOpaMH,
Kak, HalpuMep, IEeperoBopsl O JOOPOBONBHOH pecTpyKTypuzanmu!, [KoTma OHH
OpraHU30BBIBAIOTCS A BCEH NMPEANPUHUMATEIBCKON TI'PYNIBI WIH ISl HECKOJIBKHX
WICHOB NPEATPUHUMATEIbCKON TPYIIIHI];

h) paccmoTpenme CTPYKTYpHBIX ¥  (GYHKIHOHAJIBHBIX  XapaKTEPHUCTHK
KOMMEpUYECKHX ONepanuid [B KOHTEKCTE MPEeANPHHUMATENbCKON Tpynmel] Ha
npeaMet 3QpGEKTHBHOCTH U COKPAIEHHs PAacXOJ0B;

1)  OTKa3 OT 3aKIIOYEHHUS HWIEHOM MPEINPUHUMATENbCKOM TpyNIBl TaKHX
BHUJOB CJCJIOK, KOTOpPBIE€ MOTYT IIOAJIEXKATh PACTOPKECHHIO, €CIH TOJBKO 3TO
[3akmroueHne MOMOOHBIX CIETOK] HE OMPABIAHO JOJKHBIM 00pa3oM ¢ KOMMEpPUIECKOH
TOYKH 3PEHHS [, YTO MOXKET BKJIIOYAaTh 0OOCHOBAaHUE C KOMMEPUYECKOW TOUKH 3pEHUS
B KOHTEKCTE NPEATIPUHUMATEIbCKON TPYNIIBL]; U

1 OTKpBITHE O(HINATHHOIO PEOPraHU3AUOHHOTO WM JTHUKBUAAIMOHHOTO
MPOU3BOACTBA OO MOjAa4Ya XojaTaiicTBa 00 OTKPBITHH TaKOro MpousBojcTBa. [Eciu
JIOJDKHO OBITh OTKPHITO O(QHUIMAIBLHOE MPOU3BOJICTBO, PACCMOTPEHHUE, B KAKOM CY/IE
OHO JIOJDKHO OBITh OTKPBITO, BO3MOXXHOCTH WIJIM I€J€CO00pPa3HOCTH MOJauu
00bEeTMHEHHOTO 3asIBIICHUSIZ  C  JIPYTHUMH COOTBETCTBYIOLIMMH  YJICHAMHU
MpEeAIPUHUMATENILCKOM TPYHIbl U 1e1eCO00Pa3HOCTH MPOIEIYPHOH KOOpAMHALUU
MIPOU3BOICTB3. |

1 PykoBOJCTBO ISl 3aKOHOATEIbHBIX OPTaHOB, YaCTh MepBasi, MyHKTHI 2-18.
2 PykOBOJCTBO JJIsl 3aKOHOAATEIbHBIX OPraHOB, YacTh TPEThs, pekomeHganuu 199-201.
3 PykoBOJCTBO /JIsl 3aKOHOAATENBHBIX OPraHOB, YaCTh TPEThs, pekoMmeHxanuu 202-210.

V.14-06573 5



A/CN.9/WG.V/WP.125

B.

a)

b)

c)

IMpumeuanus

TlookeHne 0 meaun

5. B ocHOBe HacTOAIIETO MOJOXEHHUS O LETH JEKUT IOJOKEHHE O LeTH JUIs
pekoMeHaauui 255 wu 256 uactu uerBeproid PykoBoactBa IOHCUTPAJL nns
3aKOHOJATENbHBIX  OpraHoB. IlpeanmaraeMple  JONOJTHEHMSA, NPHUBEACHHBIE B
KBaJpaTHBIX CKOOKaX, NPU3BaHbl I10Ka3aTh TO BO3JCHCTBHE, KOTOPOE KOHTEKCT
MpEeIIPUHAMATENFCKOM TPYNIBI MOXKET OKa3aTh Ha XapakTep o0s3aHHOCTEH W TO,
Kak OHHM MOTYT HUCNOJHATHCA. DopMmynupoBka u3 pexomenHpauuii 214 u 217 yactu
TpeTheil PykoBOACTBa I 3aKOHOJATENBHBIX OpraHOB Obula no0OaBiIeHA sl TOTO,
9TOOBl NpPHBICYb BHUMAHHE K 3TOMY KOHTEKCTY. XOTS OCHOBHBIE OOS3aHHOCTH
JUPEKTOPOB OTHOCATCA K OTAEIbHOMY WIEHY TIPYIIBI, UIE KOTOPOTO OHHM OBLIN
Ha3HA4YCHbI, CYIIECTBYIOT JOIOJHHUTENbHBIE (aKTOPBl, KOTOPBIE, BO3MOXHO,
NpHUJIETCs NPUHUMATh BO BHHMaHWE, HAINpUMEp, MOJOXCHHE 4dJeHa TpyHIbl B
MpEeIIPUHAMATENCKOW TpyNIle, CTEHNEHb HWHTETPALMU MEXIYy WICHaMH TpyHIbl H
BO3MOJKHBIE BBITOJBI OT MAaKCHMaJbHOTO IMOBBIOICHUS CTOMMOCTH AKTHBOB
MPEeIINPUHAMATENCKOM  TPYNIBl WM COAEHCTBUS  YPETYIHPOBAHHIO  IPOOIEMBI
HECOCTOSITEIBHOCTH BCEH MPEeINPUHUMATENbCKOW TPYIIIIHIL.

Pexomenpanus 255 (I'J)

6. Pexomenpamnus 255 OTHOCUTCSA HEMOCPEIACTBEHHO K OOS3aHHOCTSAM THPEKTOPOB
YJIeHa TPYIIBI, KOTOPHIH CTaJKHBAETCSA C YIpO30d HEMHUHYEMOW WM HEM30EKHOU
HECOCTOSTEIPHOCTH. B KOHTEKCTE NpPEeNNpPUHUMATENHCKOW TPYNIBl O0SM3aHHOCTH HE
IONMYCTUTH  WIIH, B YAaCTHOCTH, CBECTH K MHHHUMYMY  TOCIEACTBUSA
HECOCTOSITEIbHOCTH, BO3MOXHO, JOJDKHBI YUYHTHIBaTh (aKTOpHI, Kacaroluecs He
TONBKO  KOHKPETHOTO  dieHa rpymmel. Moryr, Hampumep, CyIecTBOBATh
00CTOATENBCTBA, KOTAA JYUYIIMM CIIOCOOOM COXPAaHHUTh CTOMMOCTH AaKTHBOB UJICHA
TPynOel M 3alIUTHTh HMHTEPECHl €T0 KPEOUTOPOB H JAPYTHX 3aWHTEPECOBAHHBIX
cTopoH Oymer copmelicTBue Oojee MIUPOKOMY YpEryIHPOBaHHIO NTPOOIEeMBl Bcel
MpEeANPUHAMATEIBCKON Tpynnsl (MM KakKOW-TO €€ 9YacTH) M ydacTHe B TakoM
mporecce. B 3ToM cirydae OCHOBHBIE OOS3aHHOCTH IUPEKTOPOB IO-TIPEXKHEMY OyayT
CBSI3aHBI C WICHOM TPYHIIBI, IS KOTOPOTO OHHM OBIIM HAa3HAUYCHBI, U OHH JOJKHBI
OyayT oOecmednTh, YTOOBI UX KPEOUTOPH M APYTHE 3aHMHTEPECOBAHHBIC CTOPOHBI B
clydae OCYIIECTBICHHS YPETYIHPOBAaHUSA B OTHOIICHWH BCEH T'PyNIBl HE OKa3alMCh
B XyIOIIeM TIOJOXEHHH, YeM eclii OBl OCYHIeCTBISJIOCH YperylupoBaHHE B
OTHOWIEHWU OTAEABHOTO WIEHAa TPYNNbl. OTH HUIAEH OTPaXEHBl B W3MEHEHHOU
pEeKOMEHAAINN; KOHKPETHBIE IIard, KOTOPble HEOOXOIUMO pacCMOTPETh, BKIIOUYCHBI
B pekomeHmanmio 256 (I'D). Curyammm, KOTOpble MOTYT BBI3BATh KOJUIH3HUIO
00g3aHHOCTEH, HampuMep KOTAAa MAHPEKTOp UIEHa TPYIIBI, CTAJIKHBAIOIIErocs ¢
yrpo30il HEMHHYeMOH WM HEHW30eKHOH HECOCTOATENBHOCTH, SBISETCS TaKXKe
IUPEKTOPOM APYroro WIeHa TpYyNNbl WIW 3aHUMAeT aJIMHHHCTPATUBHYIO WIIH
PYKOBOZASIIYIO TOJDKHOCTH B JPYIrOM WIEHE TPYIIBI, PacCMaTPUBAIOTCS B HOBOM
MPOEKTe PEKOMEHAAUU (CM. HIKE).

Pexomenpanus 256 (I'J)

7. Pexomenpganuus 256 uactu uerBepTol PykoBoAcTBa il  3aKOHOJATEIbHBIX
OPTaHOB OCTAeTCA aKTyaJIbHOW B KOHTEKCTE NPENNPUHUMATEIbCKOW TPYIIBI, U PSJ
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IIaroB, M3J0XKEHHBIX B O3TOH pPEKOMEHAALWH, 37€Ch IOBTOPHO HE IIPUBOJIUTCH,
MIOCKOJIbKY OHM HE TPeOYIOT M3MEHEHHS U OTPakKeHUs KOHTEKCTa rpymmsl. Hpyrne
IIard MPHUBEACHHI €IIe Pa3 M PacCHIMPEHBl, ¥ A00aBIEHO HECKOJBKO HOBBIX IIaros,
JUISL TOTO 4YTOOBI YYecTb HE TOJBKO MEphl, KOTOPBIE JOJDKHBI OBITH TNPUHITHI
JUPEKTOpaMH B OTHOIIEHUH 4YJCHAa NPEANPUHUMATEIbCKONW TPYNIbI, AN KOTOPOTO
OHM Ha3HAa4YCHBI, HO W MEpHl, KOTOpPble HEHW30EXKHO 3aTparuBarOT MaTEPHHCKYIO
KOMITAaHUIO M APYTHUX WIEHOB I'PYMIBI, a TaKXKE OTPA3UTH MOJOXECHHE YJICHA T'PYIIIBI
B paMKax MPEeANPUHUMATEIbCKOI IPYIIBI U €ro CBA3M C IPYTHMMH WICHAMH TPYIIIHL.

8. B rtex ciydasx, korma HeoOXOOMMO OTKPBIBATh OQHUIIMAIBEHOE IMPOU3BOACTBO IO
JIely O HECOCTOSATENbHOCTH, MOXET OBITh YMECTHBIM BBEJICHHE B JIEHCTBHE
HEKOTOPHIX MEXaHM3MOB, PEKOMEHIOBAaHHBIX B 4YacTH TpeTheidl PykoBomcTBa s
3aKOHOJATEIbHBIX OPTraHOB B CBSI3M C OTECYECTBEHHBIMU INPEANPUHUMATEIHCKUMHU
rpynmnaMu Ui OOJIETYEHHs] OCYIIECTBICHHS IPOM3BOJACTBA, 3aTPAarvBaroOIEro JBYX
nnu Ooyiee UICHOB TPEANPUHUMATENBCKONH TPYNIBI, B JaHHOM Ccllydae [ojady
00BbEIMHEHHOTO 3asBICHUS 00 OTKPBITHH TPOW3BOJACTBA M €T0 MPOLEAYPHYIO
KOOPANHALHIO.

II. Koaau3us o0s13aHHOCTEH
A. TIpoekT pekoMeHIALMU

1. Ileab 3aKoHOAATEJBLHBIX MOJIOKEHUI

[lIenr mosoKeHHMM, KacaroIIMXCS KOJUIM3WH OOSI3aHHOCTEH, 3aK/II0YacTcs B
PacCMOTPEHUH CUTYallMH, KOT/Ia JIUPEKTOP OJJHOTO WICHA MPEIIPHHUMATEILCKON TPYIIIbI
3aHUMAaET TaKyl0 JK€ JOJDKHOCTh HIIM K€ PYKOBOASIIYIO WM aJMHUHHUCTPATHBHYIO
JIOJDKHOCTh B JIPYTOM WJIM JPYrUX YIEHaX MNpPeANPUHUMATEILCKONW TpyIIbl, OyIb TO
MaTepUHCKas  KOMIAHHMS  WIM  [OJAKOHTPOJBHBIA  4WieH rpymnel. B nepuon,
TPE/IIIECTBYIONIMNA HECOCTOSTEILHOCTH, TaKas CHUTYaI[Usl MOXKET IPUBECTH K KOJUIM3HU
00513aHHOCTEH Mepe]] pa3IMYHbIMU YJICHAMH TPYIIIBI, YTO MOXKET CKa3aThCs HA MPUHSITHU
Mep, HEOOXOJMMBIX JIJIsl BBITIOJHEHUS 3TUX 00S3aHHOCTEHH. |

2. CoaepxaHue 3aKOHOAATEJbHBIX MOJI0XKEHU

256 (I'D) owuc. [B 3akoHOmaTeNmbCTBE, KAacaloMIEeMCs HECOCTOSTEIBHOCTH, CIEAyeT
pPacCcMOTpeTh CHUTYalMio, KOTJa B IMEPHUOJ, MPEIIICCTBYIONIMNA HECOCTOSATEIBHOCTH, Y
JIUPEKTOpa OJHOTO YICHA MPEANPUHUMATENLCKON TPYIIIbI, KOTOPbIA 3aHMMAET TaKyIO XKe
JIOJDKHOCTD [MJIM K€ PYKOBOJISIIIYIO MIIM aJIMUHUCTPATUBHYIO JOJDKHOCTh| B JIPYrOM WK
JPYrUX 4ieHaxX MpeINpUHUMATENbCKONW Tpymibl [, OyAb TO MaTepUHCKAs KOMIAHUS WA
MOJKOHTPOJIBHBIA  YiIEH TPYIIbI], BO3HUKAET KOJUIM3US  OOs3aHHOCTEH  mepen
[kpennTOpaMu] STUX Pa3TUYHBIX YICHOB TPYIIIIHL. |

256 (I'9) Tep. [B 3akoHOIATENBCTBE O HECOCTOSTEIHLHOCTH MOXKET OBITH OTOBOPEHO,
YTO JIMPEKTOP, y KOTOPOTO BO3HHKIA TakKas KOJUIM3Hs OOsS3aHHOCTEH, JOJDKEH MPUHSTH
pasyMHbIE Mepbl JUIsl YperyJdHpOBaHUsl ATOW CHUTYyalldH, B TOM YHCJIE MYTEM MOIyYeHHs
KOHCYJIbTAIlMH JUUIss TOYHOTO YCTAHOBICHUS XapakTepa pas3iiHyHbIX O0s3aHHOCTEH,
UH(OOPMHUPOBAHUST KPEJUTOPOB W JIPYTMX 3aWHTEPECOBAHHBIX CTOPOH O CHUTYaIlUsX,
KOTOpBIE MOTYT MPUBECTH K KOJUIU3UHM OOSI3aHHOCTEH, HA3HAYCHUS HOMOJHHTEILHOTO
JIUPEKTOpa, KOrjaa KOJUTU3UIO 00SI3aHHOCTEH HEBO3MOXKHO YCTPAHHUTh, H YXO/a B OTCTaBKY,
€CIT HeT albTePHATUBHBIX PELICHUI M eClIM YXOJ B OTCTABKY HE MPHUBEICT K yXYALICHUIO
CUTYAIIHHN. |
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B.

I11.

Ipumeuanus

9. B naHHOM mpoekTe PEeKOMEHIAINHM PACCMATPUBAETCSI CUTYALUsl, THIIUYHAsS IS
MPEANPUHIMATENbCKUX TPYII, KOTJa JUPEKTOP 3aHUMAET OJJMHAKOBBIC JJOJDKHOCTH B JIBYX
win Oosiee YJI€HAX TPYMNIBI, BKIIOYas HEPEIKO M MATEPHHCKYI0 KOMMaHMIO. JlupexTop
OJTHOTO WIEHA MPEANPUHIMATEIBCKON IPYIIIBI MOXKET TAaKXK€ 3aHMMATh PYKOBOJISIIYIO WIIH
aJIMUHHUCTPATUBHYIO JOJDKHOCTH B JPYrOM 4JIEHE Tpynmbl. Takod IUPEKTOp MOXKET
00HAPYXKNTb, UTO CYIIECTBYET KOJIM3HS MEXK/Ly HHTEPECAMH Pa3JINUHbIX YJICHOB IPYIIIEI 1
00513aHHOCTSIMHU TI€pe/l Pa3INYHBIMHU YJICHAMH TPYMITbl. Takas KONIM3Hs MOKET BIUSTH Ha
CIOCOOHOCTh 3TOTO JMPEKTOpa CaMOCTOSITENFHO pEellaTh, KakWe IEHCTBUS ClIEIyeT
NPEATIPUHSTE JUIS YCTpaHEHHs (UHAHCOBBIX TPYIHOCTEH KaXJOr0 M3 JTHX WICHOB
TPYIITEL, ¥ TPUHUMATh pa3yMHBIE MeEphI, M3JIOKEHHbIE B pekoMmeHmanuu 256 (I'D). Jns
TOTO 4TOOBI HE TOMYCTHTh BO3SHUKHOBEHHSI CUTYAIH, KOT/[a O/IMH WICH TPYNITEl OCTABICH
B HEOJAarompusTHOE TMOJOXKEHWE pagd MHTEPECOB JAPYroro wWieHa TpyNIsl, B
3aKOHOJIATEIbCTBE O HECOCTOATENIbHOCTH MOKHO YKa3zaTbh, YTO JJIsl BBIABICHUS W
YCTpaHEHUS! TaKOH KOJUIM3MHM WHTEPECOB HEOOXOJMMO MPHHATH OMNPEACICHHBIE MEphI.
Takue Mepsl MOTYT IpeLycMaTpuBaTh HaJUIEXKaIIee pPACCMOTPEHHE KaXJbIM YJICHOM
TPYIITBl IIaroB, HM3JIOKEHHBIX B pekoMeHmanmu 256 (I'D), yperyaupoBaHHe KOJUTH3HH
TakuM 00pa3oM, YTOOBI 3TO HE CTAaBWJIO B HEOJIATONPHATHOE IOJIOXKEHHE KPEIUTOPOB
3aTPOHYTHIX WICHOB TIPYIIIBI, UCTIOIb30BAHIE TAKOTO PELICHUs, KaK YXOJA AWPEKTOpa B
OTCTaBKY#, TOJBKO B TOM CIyd4ae, €CIM 3TO HE NPUBEACT K YXYAUICHUIO CHUTYyaIllH, U
HEJIOIYyIEHNE MCIOIb30BaHUS JUPEKTOPOM, UMEIOIINM OOS3aHHOCTH TI€Pe HECKOJIbKIMHU
WICHAMH TPYMIBl, CBOMX OOS3aHHOCTEH Iepex OAHUM UWIEHOM TPYNNbI B KadecTBe
BO3PA)KEHMSI B OTHOILICHUH PEXHUMa, IPEOCTABICHHOTO IPYTOMY WICHY I'PYIIIbI.

OnpenesieHne CTOPOH, HECYIIMX 00SI3AHHOCTH:
pexomenaanus 258

Pexomenaanus

Ieab 3akoHOAATENBHBIX MOJ0KEHH I

Ilenp DONOKEHU! 3aKIIOYAETCS B OIPENCIIEHUU Kpyra JMl, KOTOpPBIE HECYT
00513aHHOCTH, U3JI0)KCHHBIC B pEKOMEHIauu 255,

Conep:kaHue 3aKOHOAATENbHBIX M0JIOKEHHU I
Juya, necywue oosasannocmu

258. B 3akoHOJaTenbCTBE, KacaroleMcs HECOCTOSTENbHOCTH, CIeIyeT OrOBOPUTH JIHIIO,
KOTOpOE HeceT OO0SI3aHHOCTH, W3JO0KEHHbIE B pEKOMEHIAaluu 255, KaKOBBIM MOXKET
SBJISATHCS J1I000€ JIMIO, O(UIMaNbHO Ha3HAYEHHOE JIUPEKTOPOM, M JII000e ApYroe JHILO,
ocymiecTBIsIIoNIee (PaKTHIECKUI KOHTPOJIb M HCIIONHAOEee (QyHKINH JUPEKTOpa.

IS

Cwm. PykoBoncTBO U151 3aKOHOAATEIBHBIX OPTaHOB, 4acTh YyeTBepTasi, rmasa II, myHkr 27, B
KOTOPOM 0OCYKIAeTCsl YXOJ B OTCTaBKY B KOHTEKCTE MMEIOIINXCS Y JUPEKTOPOB apryMEHTOB
3aIUTHI.
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B. Ilpumeuanus

10. B yactu yerBeproii PykoBoactBa FOHCUTPAIJL st 3akoHOAATENIbHBIX OPraHoB
TOBOPUTCA JIMIb 00 O(HUIMATBHO HA3HAYEHHBIX AMPEKTOpaX WIH JIIOOOM JIHIE,
ocymiecTBIAOmeM (GpakTHUECKHH KOHTPOJb M BBIIOIHSIOMEM (YHKIHU JHPEKTOpa.
B mynkre 15 tmaBer [I koMMeHTapust K 4YacTH YETBEPTOH maeTcs Oojiee IIUPOKOe
OTIpEJIeNIeHNE JIUI, KOTOpBbIEé MOTYT OBITh BKIIOUEHHI B cdepy oxBaTa UYETBEpPTOM
YacTH, HAmpHMEp JIMLA, KOTOpPbIE YIOJHOMOYEHBl MNPUHUMAaTh, (AKTHICCKU
NPUHUMAIOT MJIM JOJDKHBl IPHHUMATh KIIOYEBBIE pEMIEHHS 10 BONpoOCawm,
KacaoUUMCsl YIpPaBICHUS KOMIIaHMEH, ¥ TPHUBOJAUTCS B KadecTBE IpuMepa
MepeyeHb KIIOUEBBIX (QyHKIINH.

11. PaGowas rpymnma, BO3MOXHO, TIOXKEIAaeT pPacCMOTPETb, SBIAETCA  JHU
dbopMynmupoBKa  peKOMEHAAanHW® 258  MTOCTaTOYHO  MIMPOKOH B KOHTEKCTE
HMPEeIIPUHAMATENBCKON T'PYNIbI, UISI TOTO YTOOBI OXBATUTh BCEX TEX, KTO JOJDKEH
HecTH 00s3aHHOCTH, H3JOXEHHBIe B pexoMeHmanuu 255 (I'D), unn xe HeoOXoauMo
MpEJCTaBUTh [ PACCMOTPEHHUS Kakue-Inbo MApyrue pyKOBOJAIIHME yKa3aHUS.
KoMMeHTaTOpBl NMPUBOIAT NMPUMEPHI MPABOBBIX CHUCTEM, B KOTOPBIX HCIIOJIb30BaHUE
KOHLENIUN EJUHOH CTPYKTYpPHl M Y3KOE€ TOJIKOBAHHE COOTBETCTBYIOIIUX 3aKOHOB,
IIPU KOTOPOM OOBIYHO UTHOPHPYETCS peajbHasl CUTYaIus ¢ MPEANPUHUMATEIbCKUMHU
IpyNIaMH, MPUBOJAT K YCTAHOBICHHIO OYEHb BBICOKMX CTaHAApTOB JOKa3aTelbCTBa.
ITosToMy MOXeT OBITH OYEHb TPYAHO M JaXe BECbMa PHUCKOBAHHO IOMBITATHCS
YCTaHOBHTh HapylleHHe OO0sS3aHHOCTEH, MOZOOHBIX TEM, YTO MPEIyCMOTPEHHl B
pexomenmamyu 255 (I'D), HanmpuMmep, TEHEBHIMH PYKOBOAWTENISIMH, TAKAMH Kak, B
3aBHCUMOCTH  OT  OOCTOSITENbCTB, PYKOBOAWTEIM  MAaTEPHHCKOM  KOMITAHWUHU
MpeIIPUHAMATENbCKON Tpymmer®. Cynbl, Kak HPaBHIO, MPOSBISIOT OCTOPOXXHOCTH,
CTAJKUBAsCh C TAaKMMU KOHIENNIHAMH, KaK KOPIOpaTHBHAs MNpPaBOCyOBEKTHOCTH H
OTpaHMYEHHAas OTBETCTBEHHOCTh. OAMH W3 TOAXOAOB MOXET 3aKII04YaTbcsl B
COXpaHEHHH HBIHENIHEH pemakiuu peKoMeHmanww 258 ©  oOCyXIeHHH B
KOMMEHTapHH BO3MOXXHOTO NPHMEHEHHS JaHHOTO TIOJIOXKEHHS B KOHTEKCTE
MpEeIIPUHAMATENBCKOM TPYIBI M, B YaCTHOCTH, B TEX CJydasx, KOTla B KadeCTBE
TEHEBBIX JUPEKTOPOB BBHICTYMAIOT APYTHE WICHBI IPYIIIIHI.

5 Irit Mevorach, The Role of Enterprise Principles in Shaping Management Duties at Times of
Crisis, European Business Organization Law Review 14:471-496, p. 486.
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