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I. BBEIEHHE
A. TIpemmecrsyromas pabora o TeMe
1. PaccmoTpenne Komuccuenm MesXIyHapOIHOrO IIpaBa BOIIPOCAa O TPaKIaHCTBE B CBS3U C

IIPABOIIPEEMCTBOM TOCYIAPCTB OBLIO HAYATO OTHOCUTEIBHO HemaBHO'. JlaHHas TeMa, Ha3BaHHAas CHadalla
" IIpaBOIIpeeMCTBO TOCYIApCTB M TIPaKIAHCTBO (PU3MYECKMX M IOPUAMYECKHUX JHI', ObLJa BKIIOYEHA B
noBecTKy JHA Kommccum MeXXIyHapOTHOTO TIpaBa Ha ee COpokK Irsiton ceccum B 1993 romy. B
COOTBETCTBUU € HYHKTOM 7 pesomronuu 48/31 or 9 gekabps 1993 roma, nyHkTtoMm 6 pesomroruu 49/51
orT 9 mexkadps 1994 roma u myukToM 4 pesomronuu 50/45 or 11 nmexkadps 1995 roma T'eHepanbHast
Accambies omoOpuia HaMepeHre Komuccuu NpOBECTH IIPEIBAPUTEILHOE HCCICHOBAHHME IO DTOM TeMe.

2. CrenuaipHblil NOKJIAIYMAK IpeacTaBuid KOMHCCHM CBOM IEpBBIA M BTOPOM JOKJIAAbI?, KOTOpPbBIE
Komuccust paccMoTpesa COOTBETCTBEHHO Ha CBOUX COPOK CEIbMOM M COPOK BOCBMOM cecCHUSIX. XOI
pacCMOTpeHHSI KpaTKo H3ioxeH B riase |l moxmaga Komuccum o paboTe ee COPOK CEIbMOM CecCHu® M
rmase |V mokmama o paboTe ee cOpOK BOCEMOM ceccum®. Il Gollee TIYOOKOTO M3YYEHHUs BOIIPOCOB,
MOTHATHIX B HokKiaamax CroenmaiabHOro IOKJIamuvka, Komuccus cosgalia paGodvyio TpYIIIIy.
IIpenBapuTeNbHBIN TOKJIAJ STOM pabOdYer TPYIIbl CONEPKUTCS B IPUIIOXKEHWMH K HoKjaamy Komuccuu o
padoTe ee COpPOK CEIbMOM CECCHM, a OKOHYATelIbHbIE BBIBOJBI - B NyHKTax 78-87 gpokiaama Komuccuu o
paboTe ee COpPOK BOCHMOM CECCHH.

3. 3aBepIIIB TeM CaMBIM IIpelIBapUTEIbHOE pacCMOTpeHHe TeMbl, KoMmmuccus peKOMEHIOoBajla
I'enepanbHolt AccaMOilee TPOCHTH €€ HadvaTh IPEeIMETHOE H3YYeHHe BOIIpoca O I'PakKIAHCTBE B CBI3H C
IIPABOIIPEEMCTBOM TOCYLAPCTEY.

B. Pesomonus 51/160 TenepanpHoil Accambied W IIpelncrosmas padora
0 JTAHHOM TeMe Ha COpoK IeBsiTon ceccuu Komuccun

4, B cBoenr pesomronmu 51/160 or 16 nmeka6ps 1996 roma TemepanbHas AccamOiies, IpHHSIB K
CBEJEHMIO 3aBepIIeHHE IIPeIBapUTEILHOr0 HcciemoBanus 1o TeMme " IIpaBompeeMCTBO TOCyIapCTB MU €T0
MOCIIEACTBUS IS TpaxkmaHCTBa (U3MYSCKUX M IOpUAMYecKHMX JHI', " mnpocuiaa Kommccuio MeXIyHApOITHOTO

npaBa TIPOBECTH MNpPEIMETHOE HCCIeIOBaHHME MO TeMe, o3ariaBlieHHOM " I'paskmaHCTBO B CBSI3H C
MPaBOIIPEEMCTBOM TOCYIAapCcTB', B COOTBETCTBHH C IIpOIENypaMH, IIpeAyCMOTPEHHLIMHU B IIYHKTe 88 ee
mokaama” ( myHKT 8 pesomronmu). UTO KacaeTcss YKa3aHHBIX IIPOIEAYP, TO Pedb, B YAaCTHOCTH, HAET O
CIEeNyIOIEM: a) pPAacCMOTPEHHE BOMIPOCA O TPaAXKTAHCTBE (GUBUYECKUX JHI[ OTHENBHO OT DPACCMOTPEHHS
BOIIpOCA O HAIIMOHAILHOCTH IOPUIUYECKHUX JHI[, IIPpM TOM YTO IIEPBOMY BOIIPOCY OYHET OTIAHO

! KpaTkoe H3JI0XEHHE MPEIIIECTBYIOMEN paboThl KoMHccHM 1O JBYM CMEXHBIM TEMaM -
[IPaBOIIPEEMCTBO TOCYIapCTB (B OTHOIIEHWW JOTOBOPOB W B OTHOIIEHHH TIOCYJAPCTBEHHON COOCTBEHHOCTH,
rOCYJApCTBEHHBIX apXHUBOB M TOCYIAapPCTBEHHBIX IOJIOB) W IPaXKmTaHCTBO ( MM, CKOpee, 0e3rpaxkmIaHCTBO)
cM. B mepBoM mokiame CrerumanpHoro mokiamduka (A/CN.4/467, nyHkTel 1-7 u 8-12,
COOTBETCTBEHHO).

2 A/ICN.4/467 wu A/CN.4/474 wu Corr.1.

8 QdunmaneHble oT4eThl I'eHepanbHON AccaMmbiien, naTumecsitas ceccus, Homonnenue N 10
( A/50/10), myHKTel 165-193.

4 Tam ke, maThmecaT mepBas ceccus, Homonmenme N 10 ( A/51/10), IIYHKTEI 67-88.

5 Tam xe, myHKT 88.
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npenmodreHue; b) MOAroToBKa IMpoeKTa CTaTell ¢ KOMMEHTAPUSIMHU I10 MPHOPUTETHOMY BOIIPOCY B

dbopMe - MmOKa 4YTO W HE Mpelomlpenelss OKOHYATEIbHOE pelIeHHE - MeKJIapalluyd IJisd IIPUHSTHS
lenepanbHOM Accambieeli; W C) 3aBepIIeHHMe IIEPBOI0 YTEHHS IMPOEKTa CTATEd HAa COPOK JEBSITOW WM, B
KpalHeM ciydae, nsaTumecaTon ceccuu Komuccuu®.

5. B 1o ke Bpems I'eHepanpHast AccaMmoOiless IpeIjIoKWIa IPAaBUTEILCTBAM IIPENCTABUTH KOMMEHTAPUM
10 TIPAKTHYECKHM IPOOIeMaM, BO3HHKAIOIIMM B CBS3M C IIPABOIIPEEMCTBOM TOCYZAPCTB IIPUMEHHTEIHHO K
HAIMOHATLHOCTA IOPUOAMYECKUX JHI[, T. €. IPOOJIeMaM, OTHOCSIIUMCS KO BTOPOH YAaCTH TEMBI,
paccMOTpeHre KoTopoi Kommccus NpejioKmia OTJIOXHTH Ha 0Oojiee ITO3THEE BpeMs’.

6. IIpuauMast BO BHUMaHUE YeTKHMe yKasaHus, KoTopble I'eHepanbHass Accambiiess mama Komumccuu, u
B YAaCTHOCTH YCTAHOBIEHHBIA JIsI PaGOThI Hajm STOWM TeMOM TBepAbld rpacduk, CHenualbHBIA TOKJIATYHK
IIOATrOTOBUIJI TIPOEKT CTAaTed B IEJOM II0 BOIPOCY O TpaXkKmaHCTBe dusmdueckux nun’. Biaromaps sToMy
Komuccuss ¢ caMoro Hadajla ee MNPeIMETHOTO PAacCMOTPEHUS YKa3aHHON TEMbl CMOXET YBHUIETH
B3aMMOCBSI3b TpeIJjlaraeMbIX CTaTeM M Jydlle IOHSATh HamepeHue CIeMalbHOTO ITOKJIAIYMKa B OTHOIIEHUU
Pa3lIMYHBLIX IIOJNIOKEHMI®. B OCHOBY IIpOEKTa CTaTEd ITOJIOXKEHBI BBIBOILI PaBoued rpymmbi®.

7. YuuteiBas HEIOABHHEC BBIBOJBI Komuccum oTHOCHTEIBHO OGH.II/IX MECTOOOB pa6OTLI, B YaCTHOCTH pPOJIHN
CIICOMAJIBHBIX HTOKJIAAYUKOB HN HGOGXOJII/IMOCTI/I CO3gaHMUA IIOCTOAHHBIX KOHCYJIBTAaTHBHBIX rpyrmll,

CHGHI/IaHLHLII;I JOKJIaJ4YMK IIO ,I[aHHOfI TeME BOCIIOJIL30BAJICSI BO3MOKHOCTBIO CHECTHCH C OBIBIIMMM YJE€HAMU
pa60qe151 I'pynmnesl, C TEM YTOOKI OpeaBapUTCIbHO IPOKOHCYJIBTHUPOBATHCA C HHMMHU IIO BOIIPOCY O CTPYKTYpEC

6 Tam ke, mommyHkTHI a, b u c.
7 TaMm >Ke, MOANYHKT d, KOTODBIA TIIACHT:

" Pemmrenyre o TOM, KakKMM O0Opa3oM CIeAyeT pacCMaTPHUBATh BOIIPOC O HAIMOHAILHOCTH
IOPUIUYECKUX JIMI[, OyIeT IPHUHSATO II0 3aBEpIeHHHM PabOThI HAJ BOIIPOCOM O TpaxkJaHCTBE
dU3MYEeCKUX JIHI, M B CBEeTe 3aMevyaHuM, KOTopble I'eHepalbHass AccaMOiess MOXKET
MIPENJIOXUTh IIPEICTABUTL T'OCYyIapCTBAM II0 IIOBOAY HPAKTUYECKHMX IIPOOJIEM, BO3HHKAIOIINX B
CBSI3M C TIPaBOIIPEEMCTBOM TOCYIapCTB B DTOM oOacTh".

8 OH OCTaBMII B CTOPOHE BOIPOC O HEIPEPBIBHOCTH IPAXKTAHCTBA B KOHTEKCTE IIPaBOIIPEEMCTBA
TOCyJapcTB, HCXOOs M3 TOro, 4To KoMuccus BbICKa3allach 3a PaCcCMOTPEHHE DTOM KOHKPETHOM IIPOOJIEMBI
B paMKax TeMBI OMILUIOMATHYECKOM 3aIUThl. bBojee MOApoOHOE WM3TOXKEHME pPEIleHNM, IMPUHSITHIX B DTOM
CBsI3M, cM. BO BTopoM pmokianme (A/CN.4/474, MyHKTBI 173-176).

® BrmpoyeM, Takas IPAaKTHKa HE HOBAa. MOXHO HAalmoOMHUTh, uTo B 1952 rony CrenmaibHbIA
IOKJIATYUK II0 BOIIpOCY O TpaxkmaHcTBe r'- H Mo O. TI'ym3on mpencraBuin Kommccumu HpoeKT KOHBEHIIMH
0 TpaXXJAaHCTBE 3aMyKHHX XeHIMMH. A B 1953 romy ero mpeeMHHMK Ha HOJKHOCTH CHIEIMaILHOIO
mokinaguuka r- H Pooepro Kopmoba TakskKe IIpencTaBUI IIOJHBIA IIPOEKT CTATEd IO TeMe Oe3IrpasKIaHCTBa,
YTO IO3BOJMIO KOMHCCHM HpHUHSATH Ha TOM K€ CECCUM JBa IPEIBAPUTEILHBIX IIPOEKTa KOHBEHIIUH,
KacaBIIIMXCSI yCTPaHEHWs] Oe3rpaskKmaHCTBa B OYIYIIEM M COKpAaIlleHus Oe3rpaxkgaHcTBa B Oymymrem. Cw.
Opraumsanus O0bemuHeHHbIX Hanmii, pa6ora KoMuccum MeXKIVHApOJHOTO IIpaBa, YETBEPTOE HU3NAHUE, B
npogaxke mom N R.88.V.1, ctp. 39-42.

0 O¢punmanpable OoTYeTHl l'eHepanbHON Accambien, nartunecsTas ceccus, JomonHeHue N 10
( A/50/10), nyHKThI 165-193, mnpumoxkenue (IpemBapUTENbHBIN MOKJam PaGoder Tpymmbl); TaM Ke,
ISIThIECSAT mepBas ceccus, Jomomuenue N 10 (A/51/10), IIyHKTEI 78-88.

' Odunmanpable 0oTYeTHl leHepanbHOM AccaMOien, DaThIecdT IepBas ceccus, HomonHenume N 10
( A/51/10), myHKTBI 192-196.
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MIpOeKTa cTaTed, a TakKXKe O IMpeJBAapUTENbHBIX IpOeKTax caMux crareri. OH XoTed OBl BBIPA3UTh WM
MIPU3HATEIBHOCTh 34 AKTUBHBIA BKJIAll B Ty paboTy.

8. IIpuHsSIB BO BHMMAaHME TakKKe BBIBOALI KOMHCCHM 1O ITOBOJY IIOATOTOBKM KOMMEHTAapHUEB IIO
mpoexTaM craTein'?, CHenMalbHBIA NOKJIANUUK, OMUPAasCh HA IMPAKTUKY IPEIbITYIIMX CIIEIHAAIBHBIX
MOKJIATINKOB, TIPEICTaBIsIeT IPOEKT cTaTed ¢ KOMMeHTapusaMHu. OIHOBpEMEHHOE IIPEICTaBJIEHHUE IIPOEKTOB
cTaTel W KOMMEHTApHEB MTOJKHO IIOMOYEL " OOBSCHUTH IIeJIb IIPOEKTAa CTAaTed W YTOYHUTHL MX chepy oxBaTa
¥ HasHayeHHe", a TaKkxKe IO03BOJHUTH " OMHOBPEMEHHO BECTH paOOTy Haju TEKCTOM H KOMMEHTapHEM, C
TEM 4YTOOBI CIIOCOOCTBOBATH IOBBIIMIEHMIO IPUEMIIEMOCTH TOro m gapyroro” ®. B mpuHmMIE B 5THX
KOMMEHTAPHUSIX COMEPIKUTCS H3JIOXKEHNE IPAKTHKU TOCYIapCTB B OTHOIIEHHM DPACCMATPHUBAEMBIX IIPOOIIEM,
IOKTPMHBI, a TaKKe BDIEMEHTOB 00CyxXmeHus, cocrosBmmxcss B Komuccum miam B IllecTtoM KoMHUTETE.

C. CrpykTrypa U cdepa IpHUMEHEHHUS NPOEKTa CTATeH

9. IIpoekT craTedl COCTOMT W3 ABYX YacTel. IepBas YacTh IIOCBSIIEHA OOIIMM IIPUHIIUIIAM,
KacaroluMcsl T'PasKIaHCTBa B CBS3W C IIPaBOIIPEEMCTBOM TOCYIApCTB, a BTOpas - IIPUHIIUAIIAM,
MIPUMEHUMbBIM B KOHKDETHBIX CIy4Yasx IIpaBOIIpeeMCTBa rocymapcTB. Eciou comep:Kaluecss B IIEPBOM YaCTH
MIPUHIIAILI TIPUMEHSIOTCS KO BCeM 0e3 MCKIIOYEHMS CIydasM IIPaBOIIPEEMCTBA TOCYJApCTB, TO IPUHIIMIILI,
coyepxKaluecss BO BTOPOM YacTH, CHOPMYIMPOBAHBI C YYETOM pAa3IWYHBIX BUIOB IIPaBOIIPEEMCTBA
TOCYIapCTB.

10. Eme ogHO pasauguMe MeXIy STUMM IBYMS YacTIMM 3aKjII04aercsd B TOM, KaKuM 00pa3soM BTU
NPUHIUIL IPUMEHSIOTCS K 3aTparvMBaeMbIM IOCYIapcTBaM. XOTS IMPUHIMUILI IEPBOM YaCTH HE MOIYT
paccMaTpUBaThCA KaK B IIOJHOM Mepe SBISIOIIHECS YacThio mosutuBHOTO mpaBa (lex lata),

3aTPAardBaeMBIM TOCYJZAPCTBAM HAIO IPEIJIOXUTh MX IIPOCTO- HAIIPOCTO coOmogaTh. KM Ha060pOT, OCHOBHON
LIEJLI0 NPUHIUIIOB BTOPOM YACTH SIBISETCS CONEMCTBHE IIPOBENEHUIO IIEPErOBOPOB MEXKAY 3aTparMBaeMbIMU
rocynapcTBaMy WIIM OKa3aHWe MM IIOMOINM B 3aKOHONATENLHOM neArenbHocTd. OHM IIpemiararor
3aTPArdBaeMEIM TOCYJZAPCTBAM OTHEIbHbIE TEXHUYECKHE PEINEHHUS BO3HHUKAIOIIUX IIPOOJIeM. 3aTparubBaeMble
rocyIapcTsa MOIYT MCIIOIL30BaTh TaKKWe IIPEIIaraeMble DEIIeHHMS B KAayeCTBE OCHOBLI IJIS JOCTHXKEHUS
cormacusd. B TO Xe BpeMs B XOle IIEPErOBOPOB OHM MOTYT HAaWTH Oojiee yIauyHble DEIIeHUs, B OOILIIEN
MEpE COOTBETCTBYIOIIUE ITOTPEOHOCTAM KOHKPETHOM CUTYallMM, M, JOCTUTHYB COIJIACHS, MCIIONb30BaTh MX
[P IIOAIOTOBKE CBOEr0 3aKOHONATENLCTBA. ECIM STH pPEIIeHHMS COOTBETCTBYIOT IMPWHIMIAM IIEPBOM YaCTH,
TO BO3pakaTh IPOTHB HUX OYIET CIOXKHO.

11. B wactu Il mpemycMOTpeHBI CeAyIOIN¥e BHAbI MPABOIIPEEMCTBA TOCYIApCTB. @) Iepemadya YacTd
Teppuropun; b) oOGBemMHEHWE rocymapcTB;, C) pacmam rocymapcts;, ©u () oOTHeleHMe YacTd TEPPUTOPHH.
Takast kjaccuduKalps OTpaxkaeT pellleHne KOMHCCHM HCIONB30BaTh B DTOM OTHOIIEHUH ITOAXOI,
MIPUHSTHI B BEHCKOM KOHBEHIIMM O IIPABOIIPEEMCTBE TOCYZAPCTB B OTHOIIEHUU TI'OCYIapCTBEHHOM
COOCTBEHHOCTH, TIOCYJapCTBEHHBIX apXMBOB M TOCYIapCTBEHHBIX mojroB 1983 roma, a He BeHckon
KOHBEHIIMM O IIPABOIIPEEMCTBE TOCYIApPCTB B OTHOIIEHWW HOroBopoB 1978 romal4, W C y4eTOM TeKYIIUX

2 Tam ke, nyHKTH 197-200.
3 Tam ke, myHKT 198.

14 B KoHTercTe CBOeH pPabOTHI HaJ, TEMOM IIPABOIPEEMCTBA TOCYIAPCTB B OTHOIIEHHH IOrOBOPOB
Komuccus " cmenmana BBIBON, O TOM, 4YTO B IENIX KOTUMUKAIINKA COBPEMEHHOI'O IIpaBa IIpaBOIIPEEeMCTBa
rOCyJapCcTB B OTHOIIEHHU IOTOBOPOB OBLIO OBI MOCTATOYHO pa30UTh CIy4Yad IIPABOIIPEEMCTBA TOCYIapCTB Ha
TPU OCHOBHBIE KaTErOPWU. @) TIPABOIPEEMCTBO B OTHOIIEHWM YacTU Teppuropuu; D) HOBbIE

( mpomomKeHwue...)
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MMOTPpeOHOCTEN MEXIYHapPOITHOIO COOOIIEeCTBA M 3aBEpIIIeHHUs IIpoliecca IEeKOJOHMW3aIliM He 3aTparuBaTh
KaTeropuio HOBBIX HE3aBHCHMBIX T'OCYJAPCTB, BO3HHKIIMX B DPE3YIbTaTe IEKOJOHHM3AIUU®,

12. Kak u mpenmiectsyiomias pabora Komuccuym o TeMe HIpaBOIPEEMCTBAa TOCYIapCTB, HBIHEIITHAHN
IIPOEKT CTaTell KacaeTcs TOJNBKO CJIydaeB " IIPaBOIIPEEeMCTBA TOCYIAPCTB, KOTOPHIE OCYIIECTBIISIOTCS B
COOTBETCTBHU C MEXIYHAPOIHBIM IIPABOM, M OCOOEHHO B COOTBETCTBHM C IPHHIMIAMU MEXIYHAPOIHOTO
IpaBa, BOILUIOLIEHHBIMA B YcraBe Oprammsammu OObemuHeHHbIXx Hanmit" 6. TakuM 006pa3oM, HBIHEIIHUN
IIPOEKT CTaTedl He IPUMEHSEeTCsS K BOIPOCAaM TIpakKJaHCTBa, KOTOPble MOTYT BO3HHMKHYTh, HAIpUMEpP, B

CiIy4yae HACHIbCTBEHHON AHHEKCHM TEPPUTOPUU KaKOTro- JHOO TOCYIapCTBa.

13. ag TOro 4YToOBI YETKO YCTAHOBHUTH PAMKM IPOOIEM, KOTOPHIX KACAETCS HACTOSIIHUI IIPOEKT
cTaTed, HEOOXOZMMO IIOMYEPKHYTh, YTO B MAaTePHATHLHOM CMBICIE OH OXBATHIBAET BOIPOC YTPATBI H
MIpUOOPETEHNsT TPaXKTAHCTBA, a TakKxKe BOIPOC IIpaBa ONTAIIMM MEXKIY TIpakJaHCTBOM TOCYZApCTB,
3aTparuBaeMbBIX IIPAaBOIIPEEMCTBOM TrocygapcTB. Oco00 ciemyeT MOTYEPKHYTh HEIOMYIIEHHNE CIIyYaeB
06e3rpaskjIaHCTBa, KOTOpPbIE MOTYT BO3HHMKHYTh B pe3yJIbTaTe IIpAaBOIPeeMCTBa rocygapctB. UTo KacaeTcs
IBOMHOIO TpPaXJaHCTBAa, TO B IIPOEKTE CTATEN IpPeIyCMaTPHBAETCS CBOOONIA 3aTParMBAEMBIX T'OCYIapCTB
IIPOBOJUTh JTIOOYIO ITOJUTHKY B DTOM OTHOIIIEHUU.

14. TakuM 00pa3oM, IIPOOJIEMBI, KOTOPLIM IIOCBSIIEH IIPOEKT CTATeM, SBILIOTCS YaCTLIO OTPACIH
MEXIYHApOJTHOTO IIpaBa, Kacarolllelics rpaskmaHcTBa. Ilo caMo¥M cBoell NIpUPOJie OHM BeChbMa CXOIHBI C
TeMH IIpobjieMaMM, KoOTopble KoMuccus y:Ke paccMaTpuBaja B paMKax TeMbl " HallmoHalIbHOCTh, BKIIIOYAs
GesrpakmancTBo”. OmHAKO cTapble IPOOJIEMBI OTIMYAIOTCS OT HOBBIX B IBYX OTHomreHusX. C omxHOI
cTopoHBI, cdepa paccMoTpeHuss Komuccuum B HAcTosIee BpeMsl INHMpe, YeM IIpeXje. OHa He
OTrpaHHYMBAETCS IPOOIEMON Oe3rpaxkmaHcTBa ( XOTS 9Ta IpoOiieMa M UPE3BBIYAHO BajKHA), a4 OXBAThIBAET
BCE BOINPOCHI, BO3HHUKAIOIIWE B CBSI3W C HM3MEHeHHWEM rpaxgaHcTBa. C Ipyrow CTOPOHBI, €€ PacCMOTpPEeHHue
OTPaHUYEHO H3MEHEHHEM TI'DaKJaHCTBa B pe3yJbTaTe IPaBOIPEEMCTBA TOCYIapCTB WM TECHO C HHUM
CBsA3aHO. DTO ompemenser cdepy IpUMeHEHHS IMPOEKTa craTeid ratione temporis.

14 (... mpomomKeHue)
HE3aBUCHUMbIE TOCYyIapCcTBa; C) OOBEAMHEHWE W OTHEJIEHWE TOCyHapcTB'. OTH KaTeropuu ObLIA
MMOATBEPKIEHBI TUILIOMATAYECKON KOHGEepeHIIMeN M BKIIOYEHBI B BEHCKYI0 KOHBEHIIUIO O IIPABOIIPEEMCTBE
rocygapCcTB B OTHONIEHHMH JoropopoB 1978 roma.

15 OpHako BOIPOCH TPaXKMAHCTBA, BO3HUKIIWE B IIPOIECCE MEKOJIOHH3ALMH, OBLIO DEIIEHO
PACCMOTPETh ITOCTONBKY, ITOCKOIBKY WX M3yYeHHMe MOKET IIPOJIMTh CBET Ha BOIIPOCHI TPAXKIAHCTBA, OOIIME
IJIS BCEX BUJOB TEPPHUTOPHATIBHBIX H3MEHEHUH.

6 CM. craTblo 6 BeHCKOM KOHBEHIIMM O IPAaBOIPEEMCTBE TOCYIApCTB B OTHOILIEHHWU IOTOBOPOB M
cTaThi0 3 BEHCKOM KOHBEHIIMH O IIPABOIPEEMCTBE TOCYJApCTB B OTHOIIEHWHM TIOCYIapCTBEHHOM
COOCTBEHHOCTH, TOCYITApPCTBEHHBIX apXHUBOB M TOCYIapPCTBEHHBIX JONTOB. Kak oTMe4yaeTcss B KOMMEHTapUH
K cTaThe 6 MpOEKTa CTaTeW O IIPaBOIIPEEMCTBE TOCYIJAapCTB B OTHOIIEHHWH JoroBopoB, Komwmccmsa " mpm
IIOATOTOBKE IIPOEKTA CTATEW IO KOmMGbHUKAIIMKA HOPM OOIIEro MeXAYHAPOMHOrO IIpaBa OOBIYHO HCXOTHUT U3
TOTO, YTO OTH [ MPOEKTHI| CTaTeW MOJKHBI MPUMEHSATHCS K dakTaM M CHTYalusM, YCTaHOBICHHBIM B
COOTBETCTBUM C MEXIYHAPOIHBIM IIPaBOM ... TOJBKO B TeX CIlydyasiX, KOIJa BOIIPOCHI, He
COOTBETCTBYIOIIIME MEXIYHAPOAHOMY IIpaBy, TpeOYIOT KOHKPETHOTO pPeXKMMa WM YIIOMWHAHWS, OHa
paccMaTpuBaeT (akThl WM CHTyalldW, HE COOTBETCTBYIOIIME MEKAYHAapomHOMYy mpaBy'. FEiXeromnwx ...

1972 rom, Tom Il, crp. 287, mokyment A/8710/Rev.1.
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15. U nHakoHeN, II0 KPYyry JUIl IIPOEKT CTaTeld HIpUMEHSEeTCsS KO BCEM IIHIAM, KOTODbIE MOTYT
MMOTEHIIMAILHO YTPATUTh TPaKIAaHCTBO T'OCYIapCTBa- MPEHINIeCTBEHHUKA WU, COOTBETCTBEHHO, K TeM
JIHAIAM, KOTOpPbIe MOTYT IIOJYYHUTh TIPakJIaHCTBO TOCYIapcTBa- IPEEMHUKA B pPE3yJbTaTe IIPaBOIIPEEMCTBA
TOCYIapCTB.

16. Mmuorrve »TH BOIPOCHI OymyT Oojiee IMOOPOOHO YTOYHEHBI B KOMMEHTAPHMSAX K IIOJOKEHHSIM, K
KOTOPBIM OHU OTHOCSITCS.
II.  TPOEKT CTATEN O TPAKIAHCTBE B CBJA3U C ITPABOIIPEEMCTBOM T'OCYIAPCTB

A. TexkcT mpoexTa craTen

IIpoexT cTaTeil O IPaXkKTAHCTBE B CBSI3HM C IIPABOIPEEMCTBOM TIOCYIAPCTB

YVUWTBIBAsl, 9YTO B CBSI3W C HENABHUMH CIIyYasiMH IPABOMPEEMCTBA TOCYIAPCTB IPOOIEMBI
rpaxkJgaHCTBA BHOBb CTalHd IIPEIMETOM 03a00YEHHOCTH MEXKIYHAPOIHOIO COOOIIECTBA,

IIOJYEepKMBasg, 4YTO, XOTd WMHCTUTYT TPakKJAaHCTBA IO CYIIECTBY PEryJIUPYETCS BHYTPEHHUM
IIpaBOM, MEXIYHAPOIHOE IIPAaBO YCTAHABIMBAET OIpENelIeHHbIe OrPAHMYEHHUS] B OTHOIIEHHHM CBOOOMIBI
IEVCTBUI TOCYJAPCTB B BDTOH OOJACTH,

" JlnsA mesell HACTOSINErO IIPOEKTa CTATEl:
a) " IIpaBOIPEEMCTBO TOCymapcTB" O3HAYaeT CMEHY OJHOTO TOCyIapCcTBa IPYrMM B HECEHHU
OTBETCTBEHHOCTH 3a MEXIYHAPOIHbIE OTHOIIEHUS KaKOW- INO0 TEPPUTODPHH,

b) " rocymapcTBO- IIPENIIECTBEHHUK" O3HAYaeT TOCYyJapCTBO, KOTOPOE OBLIO CMEHEHO IPYTHUM
rOCyIapCcTBOM B CjIy4ae IIPaBOIPEEMCTBA TOCYIAPCTB;

c) " rocymapcTBO- IpeeMHHK" O3HAYaeT T'OCyJapCTBO, KOTOPOE CMEHHJIO APYroe TIOCyIapCTBO B
clIy4yae IIpaBOIIPEEMCTBA TOCYIAPCTB;

d) " @maTa IIpaBOIIpEEMCTBA TOCYJapcTB' O3HAYaeT JaTy CMEHLI T'OCYyIapCTBOM- IIPEEMHHUKOM
rocylapcTBa- IIPEIINeCTBEHHNKA B HECEHHWH OTBETCTBEHHOCTH 3a MEXKJIYHAPOJHBIE OTHOIIEHUS TEPPUTOPUH,
SIBIISIIOIENCS 00BEKTOM IIPABOIIPEEMCTBA TOCYIAPCTB;

e) TPEThE TOCYIapCTBO" O3HAYaeT JI000€ TOCYZapCTBO, KOTOPOe HE SIBISIETCS HU TOCYIapCTBOM-
MIPENIIECTBEHHUKOM, HM TOCYZAPCTBOM- IIPEEMHHUKOM;

f) " TpaXIaHCTBO" O03HAYaeT TIPaKTaHCTBO (UMYSCKUX JINII,
0) " 3aTparnBaeMoe TroOCyIapCTBO" O3HayaeT, B 3aBUCHMOCTH OT OOCTOSITENbCTB, TrocymapcTBo( a)-
MpenIIecTBeHHUK( M) wiu rocygapctBo( a)- mpeeMHUK( u);

h) " 3aTparmBaemMoe JHMIIO" O3HA4YaeT JII000€ JHI0, KOTOpOe, Ha JaTy IIpaBOIIpeeMCTBa
rocygapcTB, HMEIO IpaxkKJaHCTBO TOCyIapcTBa- IPEIIEeCTBEHHNKA HIM MMeJIO IIpaBo Ha IIPHOOpETEeHHE
TAKOr0 TPasKJTAHCTBA B COOTBETCTBHU C IIOJIOKEHMSMM BHYTPEHHErO IIpaBa IOCYJapCTBa- MPENIIIeCTBEHHHUKA U
rpaXkJaHCTBO KOTOPOTO MIIM IIpaBO Ha IIOJYYEHHE TaKOI0 TIpaxkKIaHCTBA MOKET OBITh 3aTPOHYTO
IIPaBOIIPEEMCTBOM T'OCYIapCTB.
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OyIy4Yd yOeKIeHbl B HEOOXOIUMOCTH KOIM(PUKAIMKA U IIPOTPECCHBHOIO PAa3BUTHS HOPM
MEXIYHApOJHOIO IIpaBa, KacaloIUXCs TpakKJaHCTBA B CBS3U C IIPAaBOIPEEMCTBOM TIOCYIapCTB, Kak
cpencTBa O0ecIeyeHuss 0ojiee HaIeKHOM IIPABOBOM OCHOBBI MEKIYHAPOIHBLIX OTHOIIECHUN M
VKpeIJICHUs] YBaXEHHUS IIpaB 4YelIOBEKa,

CChLIASICE Ha BceoOIyro MekIapalydio IpaB YeIOBEeKa, IIPOBO3IIACHBIIYIO IIPABO KasKIOIO
YyeJ0BEeKa Ha TIPaxkIaHCTBO,

()
YACTH |
OBINUWE ITPUHUMUIIBI, PETYJIWPYIOIIUE TPAKIIAHCTBO
B CBA3U C IIPABOIIPEEMCTBOM TOCYIAPCTB
Cratpsa 1
IIpaBo Ha TpasKIaHCTBO
1. Jlroboe muIl0, KOTOpPOEe HAa MOMEHT IIPaBOIIPEEMCTBAa TOCYJAPCTB HMMENO TIPaXXTaHCTBO TOCYIapCTBa-

MIpEeIIIECTBEHHNKA, HE3aBUCHMO OT CII0C00a IPUOOPETEHMST HTOTO TpakXJaHCTBa, WIM HMENIO IIpaBO Ha
MIpUOOPETEHNE TAKOIO TPAXKMAHCTBA B COOTBETCTBHUHU C IIONIOKEHUSIMH BHYTPEHHErO IIpaBa TOCyIapCTBa-
MpeJIIecCTBeHHNKA, HMeeT IpaBO Ha IOJIyYeHHe TpakJaHCTBa IO KpaWHEN Mepe OJHOTO M3 3aTparmBaeMbIX
rOCYIapCTB.

2. Eciin pomuBIIMiics IOCIE HATHI IPABOIPEEMCTBA TOCYZAPCTB DPEOEHOK, POJUTEIEM KOTODPOIO
SBJISIETCS JIUIO, YIOMSHYTOE B IyHKTe 1 HACTOSINEN CTaThbW, HE INPUOOpETAeT TPaKIAHCTBA II0 KpandHen
MepEe ONHOIO M3 3aTParMBaeMbIX TOCYNAPCTB MM TPETHErO0 IOCYJapCcTBa, TaKOHW DEOEHOK MMeeT IIpaBo Ha
[IPUOOPETEHNE TPAaXXKIAHCTBA TOIO 3aTPAarMBaeMOr0 TOCYIApCTBA, HA TEPPUTOPHMM WM IIOf, IOPUCTUKIIUEN
kotoporo (majee "Ha TEPPUTOPHH") OH POIHUICS.

CraTthbs 2

O0s13aTEIBLCTBO 3aTPArMBAEMBIX TOCYIAPCTB HIPHUHSITHL BCE pPa3yMHBEIE MEpPEI
IUIST HENONYIIEeHUs 0e3rpaskIaHCTBa

3aTparuBaeMble TOCYIAapCTBa OO0s3aHbI IPUHSTH BCE DPa3yMHbIE MEPBI IJIs HEIOIYIIEHUS TOr0, YTOOBI
JIWIa, KOTOpPble HAa MOMEHT IIPaBOIIPEEMCTBA TOCYHAPCTB HMMEIU TIPaKJaHCTBO TOCYIapCTBa-
MpeJIIeCTBEHHNKA, He CTaJdd IHUIaMu 0e3 TpakmaHCTBA B Pe3yNbTaTe YKa3aHHOIO IIPaBOIIPEEMCTBA
rOCYIapCTB.

Crathbs 3

3aKO0HOHATEILCTBO, Kacalollleecsl I'PaskIaHCTBa M JPYIHUX CMEKHBIX BOIPOCOB

1. Kaxmoe 3aTparmBaeMoe TOCyIapCTBO IOJIKHO IIPUHSATh 0e3 HEOIpaBIaHHBIX 3alepiKeK 3aKOHBI O
rpaXXJgaHCTBE M JIPYIMX CMEXHBIX BOIPOCAaX, BO3HUKAIOIINX B CBSI3W C IIPABOIPEeMCTBOM TrocymapcTB. OHO
MOJIKHO TIPMHSITH BCE HEOOXOTHMMBIE MEpPBI OISl OOECIeYeHHs] TOrOo, 4YTOOBI 3aTparMBaeMble IIMIA B
IpejellaXx pa3yMHOTO CPOKa OBLIM YBEIOMIIEHBI O IIOCJIEACTBUSAX €ro 3aKOHOIATEJIhCTBA IJISI HX
rpaXJaHCTBa, BO3MOKHOCTSIX BBIOOpPA, KOTOPHIMKM OHHM PACIIONATalOT B COOTBETCTBHH C HTUM
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3aKOHOJATEIHLCTBOM, a TakKyKe IIOCIEINCTBUSX, KOTOPhIE pealn3allMsl TAaKOrO0 BBIOOpAa MOIKET HMETh IS HX
craTyca.

2. [IpuMeHUTETBPHO K CIyYasiM IIPUOOPETeHMS IpakJgaHCTBa €X lege B CBSA3M C IIPaBOIPEEMCTBOM
rOCyIapcTB B 3aKOHONIATEIbCTBE 3aTPATMBAEMbBIX T'OCYIapCTB IOJKHO IIPEIyCMaTPHBATBCS, UYTO TaKoe
MIpUOOpPETeHNE TPaKJAaHCTBA IIPOMCXOOMT B ATy IIPaBOIPEEMCTBA TOCYHApcTB. TO Ke caMOe KacaeTcs
MIPUOOPETEHNST TPaXKIAHCTBA BCIEICTBUE OCYIIECTBIEHUS ONTAIIMM, €CIHM B IEPHON MEXIYy ITATON
IIPaBOIIPEEMCTBA TOCYJAPCTB M JATOM OCYIIECTBICHUS TAaKOM OITAI[MK 3aTpardBaeMble WA MOIIM OBbI
OKa3aThCS JIMIIAMU 0€e3 TpakIaHCTBA.

Cratbs 4

IIpenocraBienne TpasKIaHCTBA JIMIIAM, OOBIYHO IIPOXKHMBAIONIMM B JIPYTOM TOCYIAPCTBE

1. T'ocymapcTBo- IpeeMHUK He 00S3aHO IIPEIOCTABISATh CBOE TI'PAasKIAaHCTBO 3aTparkBaeMbIM JIMIAM, €CIU
OHU OOBIYHO IIPOKHUBAIOT B [OPYIrOM TOCYJAapCTBE M TaKKe HMMEIOT TPaXKIaHCTBO DTOTO TOCYIapCTBa.

2. T'ocymapcTBO- IPEEMHUK HE MOJKHO HABSA3BIBATL CBOE TPAaXKIAHCTBO JIMIAM, OOBIYHO IIPOKMUBAIOLIUM
B IPYroM TOCYIApCTBE, IIPDOTUB BOJHU TAKMX IIMAI, €CIIA TOJBKO OHM B IIPOTUBHOM ClIydyae HE CTAHYT
IAIaMU 0e3 IpakIaHCTBa.

Craths 5

OTKa3 OT TIpaskJAHCTBA JPYIOTO TOCYIapcTBa
KaK VCJIOBHE IIPENOCTABIEHMS TIpPaskIaHCTBa

Korma s3arparmBaemMoe IIMIIO, HMEHOIEee IIPaBO Ha IMPHOOpPETeHHE TI'pasKIaHCTBa TOCYyIapcTBa-
IIpeeMHUKa, WMeEEeT TIPaKIaHCTBO JAPYTOro 3aTparMBaeéMoOT0 TOCYJapCTBa, TIOCYIapCTBO- IPEEMHHUK MOKET
O00YCJIOBUTh IIPEIOCTABIEHNE CBOEr0 TPakKIAHCTBA OTKA30M TaKOTO JIMIA OT TI'PakJaHCTBAa JPYroro
3aTparmBaeMoro rocygapctBa. OIHAKO ®TO TpeOOBaHHME HE IOJKHO MPHUMEHSThCS TaKMM 00pa30M, YTOOBI
3aTparmBaeMoe IJIMII0 B pe3ylbTaTe OKa3alloch, JaXe BPEMEHHO, IJIMIIOM 0e3 TpakJaHCTBA.

Cratpsi 6

YTpara IpaskmaHCTBA IPH JOOPOBOJHHOM INPHOOPETEHMH TI'pPaskKIaHCTBA
JIIPYIOTO TOCYJapcTBa

1. T'ocymapcTBo- IIPEINIECTBEHHUK MOKET IIPEeIyCMOTPETh B CBOEM 3aKOHOIATENBCTBE, YTO JIMIIA,
KOTODBIE B CBSI3M C IIPAaBOIIPEEMCTBOM TOCYIAPCTB TOOPOBOJNBHO IIPHOOPETAIOT TPAXKIAHCTBO TOCYZApCTBa-
IIpeeMHUKA, YTPAYMBAIOT €ro TI'PasKIaHCTBO.

2. JTro60e rocymapcTBO- IPEEMHUK MOKET IIPEIyCMOTPETh B CBOEM 3aKOHOIATENBCTBE, 4YTO JIMIIA,
KOTOpBIE B CBSI3M C IIPAaBOIIPEEMCTBOM TOCYIAPCTB TOOPOBOJBHO IIPHOOPETAIOT TPaKIAHCTBO APYrOro
rocylIapcTBa- IPEEMHHUKA WIJIM, B 3aBHCHMOCTH OT OOCTOSITENIBCTB, COXPAHSIOT T'PaXKJaHCTBO TIOCYIapCTBa-
MIpEeIIIECTBEHHNKA, YTPAauyMBAIOT €ro I'PaskIaHCTBO, NPHOOPETEHHOE B CBSA3M C TaKMM IIPABOIPEEMCTBOM
roCylIapcTB, MIJIM TpaBO Ha €ro IIpUoOpeTEeHHE.

Cratpst 7

IIpaBo onranuun
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1. Be3 ymiep6a s IOJMUTHKHA B BOIIPOCAX MHOXKECTBEHHOCTHM TIPakKTAHCTBA 3aTpardBaeMble T'OCYJapCTBa
MOJKHBI YYUTHIBATH JKeJaHWe 3aTParMBaeMoOro JIMIIA BO BCEX CIydYasX, KOIJIa ®TO JUI0 HMMEET PaBHBIE
OCHOBAHHUsI, B IIOJHOM OO0BEME WM YACTHUYHO, IJIsS IPHOOpPETEHMS TpaskJaHCTBa ABYX WU 0ojee
3aTParMBaeMbIX TOCYIapCTB.

2. B mo6oM moroBope MeXIy 3aTpardBacMbIMU TOCYyIapCTBAMH WU, B 3aBUCHMOCTH OT
00CTOSITENILCTB, B 3aKOHOIATENIBCTBE 3aTParkBaeMOr0 T'OCYIapCTBa JOJIKHO IIPEIyCMaTPUBAThLCS IIPABO
ONTAIlMM TpaxKJaHCTBA DTOTO TOCYJAapCTBa CO CTOPOHBI JIOOOTO0 3aTparMBaeMOIO JIWIA, HMEIOIIEro
peallbHyI0 CBSI3b C DTUM TOCYJZApPCTBOM, €CJIIM DTO JIMII0 B IIPOTHBHOM CIydyae MOTJIO OBl CTaTh JUIIOM 0€3
rpaxkJgaHCTBa BCJIEACTBHE IIPABOIIPEEMCTBA TOCYIApPCTB.

3. IHonkeH OBITH YCTAHOBIIEH PAa3yMHBIM CPOK IJIsl OCYIIECTBIIEHHS JIFOOOTO IIpaBa OIITAIlWH.

Cratpst 8

IIpenocraBienne W JIWIIEHHE TIPaskIaHCTBA IPHM ONTaIlAHU

1. Korga nwmita, #MMeIOIMe IIpPaBO ONTAI[MHM, OCYIIIECTBISIIOT TaKOe€ IIpaBO, TIOCYIapCTBO, TI'PaskKIaHCTBO
KOTOPOTO TakKWe JIHIla BBIOMPAIOT, IIPEJOCTaBISIET MM CBO€ TI'PasKIaHCTBO.

2. Korma nmma, wuMeromiyme IIpaBO ONTAIlMHd B COOTBETCTBUH C HACTOSIIIMM IIPOEKTOM CTaTeH,
OCYIIIECTBISIOT TaKOe IIPaBO, TIOCYJapCTBO, OT TIPasKmaHCTBA KOTOPOTO TaKWe JIMIIAa OTKA3bIBAIOTCS, JIHIIAET
MX TPaXXIAaHCTBA, €CIH TOJBKO TEM CAMLIM OHM HE CTAHOBSATCS JIUIAMHU 0Oe3 IpakKIaHCTBa.

3. Bes ymiepba mmst Ti0OBIX 00S3aTENBCTB, BBITEKAIOIINX M3 IEHCTBYIOIIEr0 B OTHOIIEHWSX MEIKIY
3aTparmBaeMbIMHM TOCYJAapCTBAMHU JOTOBOpA, 3aTparmBaeMoe TOCYIapCTBO, IIOMHUMO TOCYIapcTBa,
rPaxkJIaHCTBO KOTOPOrO 3aTparMBaeMble JIMIIA BBIOMpPAIOT, HE OOS3aHO JIMINIATh MX CBOEr0 IpaKJIaHCTBa
JIMIIb B CHUJIY TOTO, YTO OHH BBIOPAJM TPaXkJaHCTBO IPYroro 3aTparkuBaeMoOro TOCYJapCTBa, €CIIM TOJBKO
STU JIMIA TIPSIMO HE 3asSBUIHM O CBOEM 3KEJaHWU OTKa3aThCsd OT €ro rpaxkmaHctBa. OmHAKO BTO
FOCYZapCTBO MOKET JHUINUTh TAaKUX IIMI[ CBOEr0 T'pasKJaHCTBa, KOTJa C yYeTOM JEHMCTBYIOIIIETO Ha JaaTy
ONTAIlMM 3aKOHOMATENbCTBA JOIIYCKACTCS MPE3YMIIIUS WX MOJIYAIIMBOTO COTJIACHS Ha yTpaTy ero
rpaxkJIaHCTBA.

Cratpst 9

EnmHCTBO cement

Korma mpuMeHeHMe BHYTPEHHEIrO IIpaBa WJIM IIOJIOXKEHWM JOTOBOpa, KacaloIIUXCs IMPUOOpETeHUS WU
yTpaThl TpakIaHCTBA B CBS3M C IIPABOIIPEEMCTBOM TOCYIApPCTB, MOIVIO ObI MOBIHUSThL HA EIUHCTBO CEMbH,
3aTparmBaeMble TOCYJapCTBa NPUHUMAIOT BCE pPa3yMHBIE Mephbl K TOMY, UYTOOBI ®Ta CEMbS OCTaBajach
eIVMHOW WM OOBEeIWHUIIACH.

Cratpst 10

IIpaBo mIposKHBaHUSI

1. JIro6oe 3aTparmBaeMoe IOCYZapCTBO IIPMHMMAET BCe HEOOXOTHMMBIE MephI OJsI OOeCIIeYeHHs TOTO,
YTOOBI IIPABO IPOXKMBAHUS HA €r0 TEPPUTOPHH 3aTPATMBAEMBIX IIHIl, KOTODBIE BCIEICTBHUE COOBITHI,
CBSI3aHHBIX C IIPABOIPEEMCTBOM TIOCYIAPCTB, BBIHYXKIEHBI OBLIM ITOKHUHYTH CBOE OOBIYHOE MECTO
JKUTEIbCTBA HA TEPPUTOPMH TAaKOIO TOCYIapCTBa, HE 3aTParuBalioCh B PE3yJIbTaTe TaKOTO OTCYTCTBUS. DTO
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roCyIapcTBO IPUHMMAeT BCe HEOOXOTMMbIE MEPhl K TOMY, 4YTOOBI ITO3BOJIUTH TAKMM JIMIIAM BEPHYTHCS B
CBO€ OOBIYHOE MECTO JKHMTEJILCTBA.

2. Be3 ymiep6a mis IOJNOXKEHMH IIYHKTAa 3 TOCYSAPCTBO- IPEEMHMK COXPAaHSET IIPAaBO IIPOXMBAHUS Ha
CBOEH TEPPUTOPUHU BCEX 3aTPArMBAE€MbBIX JIMI[, KOTOPBIE IO OAThI IIPABOIIPEEMCTBA IOCYIAPCTB OOLIYHO
MIPOXKUBAJIM Ha TEPPUTOPMM, CTABIIEN TEPPUTOPUEN 3TOrO TOCYIAPCTBA- IDEEMHMKA, M KOTOpbLIE HE
IIPHOOpENN €ro rpaskIaHCTBO.

3. Korma 3akoHBI KaKOro- MO0 3aTPAarHBaeMOr0 TOCYZAPCTBA OOYCIOBIMBAIOT MOOPOBOJLHYIO YTpaTy €ro
rpakXJaHCTBa WX OTKa3 OT IIpaBa Ha IPHOOpPETEHME €ro TPaskIaHCTBa IUIAMHU, IIPUOOPETAIONIAMU WU
COXPAHSIONIUMH TPakIAHCTBO IPYrOoro 3aTparmBaeMOro TOCyIapCcTBa, 00s3aTEIbCTBOM, B COOTBETCTBHUU C
KOTOPBIM TaKWe IHIa JOJIXKHBI IIEPEHECTH CBOE MECTO SKUTENbCTBA 3a IIpeJellbl €ro TEePPUTOPHUH,
MIPETOCTABIISIETCS PA3yMHBIA CPOK MJISI BBIMOJHEHHS DTOTO O00S3aTEILCTBA.

Cratpst 11

TapanTuu 1mpaB dYeJoBeKa 3aTPAarMBAEMBIX JIHIL

Kaxxmoe 3aTparmBaeMoe TOCyIapCcTBO IPHHUMAET BCEe HEOOXOMMMEBIE MephI JJISI 00ECIEYEeHHsS TOro,
YTOOBI IIpaBa YeJOBEKAa M OCHOBHBIE CBOOOMBI 3aTPAarMBaeMbIX JIMI[, KOTOPBIE IIOCIE OaThl IIPABOIPEEMCTBA
rOCyIapcTB MMEIOT CBO€ OOBIYHOE MECTO JKHMTEIbLCTBA HAa €ro TEePPUTOPHUHU, He IMOCTpajald B pe3ylbTaTe
IIpaBOIIPEEMCTBA TOCYIapCTB, HE3aBUCHMO OT TOTO, SBISIOTCS JXW OHU TpakjJaHaAaMH DTOTO TOCyIapCTBa.

Cratpst 12

HeanckpuMuHaus

IIpu nWIIEeHWW WX TPETOCTABICHHUM CBOEr0 TIPakJaHCTBA WJIM IPU IIPEJOCTaBICHHHU IIpaBa OITAIlUK
3aTparmBaeMble TOCYJapCcTBa He IMPUMEHSIOT KPUTEPHUHM, OCHOBAaHHBbIE Ha STHHYECKHUX, S3BIKOBBIX,
PETUTHO3HBIX WX KYJIBTYPHBIX COOOPaKeHUSX, €CIH TaKoe INPUMeEHEHHe IPUBEI0 ObI K OTKa3y
3aTparuBaeMbIM JIHIIAM B IIpaBe Ha COXpaHEHWe WM IPHOOpPETEHMe TPakIaHCTBA WIIM B HX IIpaBe
ONTAIlMM, KOTOPOE TaKWe JUIla MOINIM Obl B IIPOTHBHOM CJIy4ae HMETh.

Cratpst 13

Henonyiiienre OpUHATHAS IPOM3BOJBHBIX PEIISHHMM IO BOIPOCAM IpaskIaHCTBa

1. Hu omHO nuito He MOXKET OBITh NMPOM3BOJNBHO JIHIIEHO TIPakJaHCTBA T'OCYJapCTBa- IpeaIlIcCTBEHHUKA
¥ HA OTHOMY IIMI[y He MOKeT OBITh OTKA3aHO B IIpaBe Ha IPHOOpPETEHME TIPakIaHCTBA TOCYyIapCTBa-
IIpeeMHUKa, KOTOPOe DTO JIHI0 MOTJO COXPAaHHTh HWJIU IIPUOOPECTH B CBSI3U C IIPABOIIPEEMCTBOM
TOCYIapCTB B COOTBETCTBUU C IIOJIOXKEHHMSMHU JOOOr0 3aKOHA WM JTOTOBOpPa, IPUMEHHMOIO K TaKOMY

JIHILY.

2. 3aTparuBaeMble JIMIIa HE MOTYT OBITh IPOW3BOJILHO IIHMINEHBI WX IpaBa OITAIlUM, KOTOPOE OHU
MOTJIH ObI MMEThb B COOTBETCTBUM C TAKWMHU ITOJOKEHUSIMHU.
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Cratpst 14

IIporenypsl, CBsI3aHHBIE C BOIPOCAMH I'PaskKIaHCTBA

Kaxmoe 3aTparnBaemMoe TrOCyJapCTBO OOECIIEUMBAET, YTOOBI 3asBIEHUS O IIPUOOPETEHMNH,
COXpaHEHWH WJIM OTKa3e OT TIpakJaHCTBAa WM OCYIIECTBICHHU IIpaBa OITAaIllMH B CBSI3U C
IIPaBOIIPEEMCTBOM TOCYIAPCTB PACCMATPHUBAINCH 0e3 HEOOOCHOBAHHBIX 3aJepiKeK M YTOObI COOTBETCTBYIOIIIME
pellleHHsl, B TOM 4YHCIIe KacalolllMecs OTKa3a B BbIJauye MTOKYMEHT4, YIOCTOBEPSIOIIETO I'PaxkKIaHCTBO,
MIPUHUMAJNACh B MHUChbMEHHON (OpMe M IOIJIEXKald O0KAJIOBAHUIO B AIMHHUCTPATUBHOM WU CYIeOHOM
MOPSIIKeE.

Cratpst 15

00s13aTEIbCTBO 3aTPArMBAEMBIX TOCYIAPCTB HPOBOIMTL KOHCYJILTAIMU M IIEPErOBOPHI

1. 3aTparmBaeMble TOCYIApCTBa OO0s3aHbI IPOBOIWTL KOHCYJNbTAIIMU B IENSX BBISBIEHHUS JHOOBIX
OTPULIATEIbHBIX IIOCIEICTBUN, KOTOpPbIE MOTYT BO3HHUKHYTh B pe3ylIbTaTe IIPABOIIPEEMCTBA TOCYIAPCTB B
OTHOIIIEHUM TPasKJIaHCTBA OTIEIbHBIX JIMI[ W JAPYTMX CMEXXHBIX BOIIPOCOB, KacCalOIIUXCS WX CTaTyca, H, B
3aBHCHMOCTU OT OOCTOSITEILCTB, TIIBITATHCS HAWUTH DpEIIEHWEe DTUX IIPOOJEM IIyTeM IIePeroBOPOB.

2. Ecau omHO M3 3aTparmBaeMbBIX TOCYIAPCTB OTKAXKETCS BCTYNATh B IEPETOBODPHI HIIM II€PETOBOPBI
MeXJy 3aTparuBaeMbIMHU TOCYIAapCTBAMHU OKaXXyTCS Oe3pe3yiIbTaTHBIMM, 3aTParmBaeMoOe TOCYIapCTBO,
BHYTPEHHEE IIPaBO KOTOPOTO COTJIACYETCS C HACTOSIIUM IIPOEKTOM CTaTeH, CYHUTAETCS IIOJHOCTHIO
BBITTOJTHUBIIIMM CBOM MEXIYHAPOTHBIE O00S3aTEIbCTBA B OTHOIIEHHM TPakKTaHCTBA B CJIy4ae IIPAaBOIIPEEMCTBA
roCyIapcTB, €ClIH B KaKOM- JIMOO JOTOBOpPE HE YCTAHOBIEHO WHOE.

Cratpst 16

IIpoune rocymapcTBa

1. Be3 ymiep6a mis JI000TO JOTOBOPDHOIO 0O0S3aTENbCTBA, KOIIA JIMIAM, He HMEIOIINM pealbHON
CBSI3M C 3aTParMBaeMbIM TOCYIapCTBOM, OBLIO IPEJOCTABIECHO TIPaXKJaHCTBO STOI0 TOCYIapCTBa BCIEICTBHE
IIpaBOIIPEEMCTBA TOCYIAapCTB, MAPYrHe TOCyJapcTBa He OO0s3aHbl PacCMaTPUBATh DTUX JIMI[ KaK TpaxkiaH
YKa3aHHOTO TOCYJapCcTBa, €CIM TOJNBKO B®TO HE IPUBEIET K TOMY, YTO BTH JHIA OYAyT (aKTUYEeCKH
paccMaTpuUBaTbCS KakK JIMIla Oe3 TIpaKkJIaHCTBa.

2. Ecnu juma, KOTOpble MMEIOT NHpaBO Ha NPUOOPETEHHME WIIM COXPaHEHWE TI'PakKIaHCTBa
3aTParkBaeMOro TOCYZApPCTBA, CTAHOBSATCS IHIAMU 0Oe3 TPaKIaHCTBA B pPe3ylbTaTe IIPaBOIIPEeMCTBa
rocylmapcTBa BBHUAY TOrO, 4YTO ITAHHOE TOCYJAPCTBO HE YYUTHIBAET HACTOSIIIMN NPOEKT CTaTed, B5TO He
MPENSATCTBYET IPYTUM TOCYIapCTBAM pPacCMaTpHMBATh TAaKMX JHUI[ KaK TI'pakKJaH YKa3aHHOTO TOCYIapCTBa,
eClIi ®TO COOTBETCTBYET HWHTEpecaM MAaHHBIX JIHII.
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YACTD I

IMPUHIUIIBI, IPUMEHUMBIE B KOHKPETHBIX CHUTYAIMAX ITPABOIIPEEMCTBA TOCYIOAPCTB

PA3JIEN 1
IIEPETAYA YACTU TEPPUTOPUHN
Cratpst 17

IIpegocraBieHre TIpaskIaHCTBA TOCYIapCTBAa- IPEEMHHKA M JIMIIEHME
rpaskIaHCTBa T'OCYJapCTBa- IPeAIIeCTBEHHIUKA

B cinyuae mepemaumM YacTH TEPPUTOPHUH KaKOro- JU0OO0 TIOCyJapCcTBa STUM TIOCYJapCTBOM IpPYyIOMY
rocyIapcTBy, TOCYIapCTBO- IPEEMHUK INPEIOCTABISIET CBOE TI'PAsKTAHCTBO 3aTpardBaeMbIM JIHIAM, KOTOpPbLIE
OOBIYHO IIPOKHMBAJIM Ha IIeperaBacMOll TEPPUTOPHM, a TOCYIapCTBO- IIPENIIIECTBEHHUK JUINAaeT TaKMX JIHIL
CBOEr0 TpaxIaHCTBa, €CIM HMHOE He OOYCIOBIIEHO OCYIIECTBICHHMEM IIpaBa OITALIMM, KOTOPOE IOJKHO
OBITh IPEHOCTABICHO BCEM TAaKHM JIHIIAM.

PA3JIENI 2
OBBEIMHEHHUE T'OCYIAPCTB
Cratpst 18

IIpenocraBiaenre rpaskIaHCTBA TOCYJApCTBA- IPEEMHUKA

Be3 ymiepba s IIONOXKEHWHA CTAaThU 4, €CIM OBa WIIM 0OJiee TOCYZApCTBAa OOBETMHSIOTCS U
00pa3yoT OJHO TOCYJZapCTBO- IPEEMHUK, HE3aBUCHMO OT TOTO, SBISIETCS JIU TOCYIapCTBO- IIPEEMHUK
HOBBIM TOCYJapCTBOM HJIH €ro IIPaBOCYyOBEKTHOCTh HICHTHYHA IIPAaBOCYOBEKTHOCTH OJIHOTO W3
O0BETUHMBIINXCS TOCYIAPCTB, TOCYIAapCTBO- IPEEMHUK IIPEIOCTABISET CBOE TI'Pa’XKJaHCTBO BCEM JIHIAM,
KOTOpBbIE Ha JaTy MpaBOIIPEEMCTBAa TIOCYTApPCTB HUMEJIW TPaXXKJaHCTBO IO KpaWHEN Mepe OJHOTO M3
rOCYIapCTB- IPEHIIeCTBEHHUKOB.

PA3JIENI 3
PACITAIL TOCYOAPCTBA
Cratpst 19

Cdepa mpuMeHEeHHS

CraThyd HACTOSIIETO pasjelia MPUMEHSIOTCS B cllydyae, KOTrja KaKoe- JIMOO TOCyJapCTBO pacHamgaeTcs
¥ TIpeKpaliaeT CyIeCTBOBaTh, a pa3JIMYHbIe YaCTH TEPPUTOPUU TOCYIApCTBa- MPEHIIeCTBEHHHKA O00pa3yioT
IBa WJIM OOJlee TOCymapCcTBa- IpEeMHHUKA.
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Cratpst 20

IIpenocraBienne IpasKIaHCTBA TOCYIAPCTB- IPEEMHMKOB

C yuyeToM IIOJIOKEHHMH cTaThu 21 KaxKJoe TroCymapCTBO- IPEEMHHUK IIPEIOCTaBISIET CBOE TI'PaXKIaHCTBO
CIEAYIOIMINM KaTErOpHsIM 3aTparuBaeMbIX JIHIL:

a)

b)

JIAIAM, OOBIYHO IIPOKMBAIOIIMM Ha €ro TEePPHUTODPHH;
0e3 ymiep0Oa IS IIOJOXKEHUM CTaThu 4.

IWIaM, OOBIYHO IIPOKUBAIOIIMM B TPETHEM TOCYIApCTBE, KOTOPHIE DPONMINCH HJIH, IIPEXIE
YyeM MOKHHYTh T'OCYIapCTBO- MPEIIIECTBEHHUK, KMMEIH CBO€ IIOCIeIHEe ITIOCTOSHHOE MECTO
JKHATEJIbCTBA B TOM MECTE, KOTOPOE OKa3alloCh Ha TEPPUTOPUU BTOTO KOHKPETHOTO
rocymapcTBa- IPEEMHKKA;, WA

€CIIH TOCYIapCTBO- MPEIIECTBEHHUK OBbLIO T'OCYIapCTBOM, B KOTOPOM CYILIECTBOBAlla KaTerOpHS
MMapallIeJIbHOTO TPaXXJaHCTBA COCTABIISIIONINX CYOBEKTOB, HE OXBAaThIBAEMBIM IIYHKTOM &
JIWAIaM, KOTOpDble MMEIW ITapalllielbHOe TPakJTaHCTBO CYyOBEeKTa, CTaBIIEr0 YacThi0 DTOTO
rocymapcTBa- IPEeMHKMKA, HE3aBUCHUMO OT MeCTa MX OOBIYHOTO IIPOKWBAHUS.

Cratpst 21

IIpemocraBieHe mpaBa ONTAIMH TOCYZAPCTBAMMU- IPEEMHUKAMU

1. T'ocynmapcTBa- MpeeMHUKH IIPEIOCTABISIOT IIPAaBO OINTAIlMM BCEM 3aTPAarvBacMbIM JIHIIAM,
OXBaTBHIBAEMBIM IIOJIOXKeHUsIMU cTaThby 20, KOTOphIE MOTYT MMETh IIPaBO Ha IIPHOOPETeHHEe TpasKIaHCTBa
IBYX WIIM 0Ollee TOCYZAPCTB- IPEEMHMKOB.

2. Kaxmoe rocymapcTBO- IIPEEMHHK IIPETOCTABISET IPABO ONTAIlMM 3aTParMBA€MbIM JHUIIAM, OOBIYHO
MMPOKUBAIOIINM B TPETheM TIOCYJapCTBe M HE OXBaThIBAEMBIM ITOJNIOKEHMSIMHU IyHKTa b craThm 20,
HE3aBUCHMO OT CII0cO0a IPUOOPETEHMS TI'pasKIaHCTBa TOCYIApCTBa- MPEIIIeCTBEHHUKA.

PA3JIENI 4
OTOEJIEHUE YACTU TEPPUTOPUU
Cratpst 22

Cdepa mpuMeHEeHHS

CraThyd HACTOSIIETO pasjelia MPUMEHSIOTCS B CIydasx, KOIJa YacTh WM YaCTH TEePPUTOPHUHU
KaKoro- IN00 TOCYIapCcTBa OTHENSIOTCS OT BTOr0 TOCyJapcTBa W 00pa3ylOT OMHO WM HECKOIJIBKO
roCyIapcTB- IPEEMHUKOB, a TOCYIAapCTBO- IMPEAIIECTBEHHUK IIPOJOIKAET CBOE CYIIECTBOBAHHUE.
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Cratpst 23

IIpenocraBiaenre rpaskIaHCTBA TOCYJApCTBA- IPEEMHHUKA

C y4eTOM IIOJNIOKEHHMH CTAaThbh 25 TOCymapCTBO- IPEEMHHUK IIPEIOCTABISIET CBOE T'PasKIaHCTBO
CIEAYIOIMINM KaTErOpHsM 3aTparuBaeMbIX JIHIL:

a) JINAIAM, OOBLIYHO IIPOKMBAIOIIMM HAa €ro TEPPUTOPHHU, WU

b) 0e3 yiiepba IS IONOXEHUM CTAThbU 4, €CIIM TOCYLAPCTBO- IPENIIECTBEHHUK SBISETCS
rocyIapCcTBOM, B KOTODOM CYIIECTBOBalla KATETOPHUsS IApajlIelIbHOIO IPaXkIAHCTBA COCTABISIOIIAX
CyOBEKTOB, HE OXBAaThIBAEMBIM IIYHKTOM & JIMIIAM, KOTOPbIE HUMENH IapallielbHOE IPaXKIaHCTBO CyObBEKTa,
CTABILIET0 YAaCTBIO HTOTO TOCYNapCTBA- IIPEEMHUKA, HE3aBUCHUMO OT MECTd HMX OOBIYHOIO IIPOKUBAHMS.

Cratpst 24

JIniiennre TIpaskgaHCTBA TOCYIAPCTBA- IPEIIIECTBEHHMKA

1. C y4yeTOM IIOJNIOKEHHMH CTAaThbU 25 TOoCymapCTBO- IPENIIIECTBEHHNK HE JIMINAeT CBOEro TIpasKIaHCTBA.

a) AL, OOBLIYHO IIPOKHUBAIOLIMX JIMOO HAa €ro TEPPUTOPHMH, MO0 B KAKOM- JIMOO TPEThEM
rOCyIapcTBe, H

b) eCIId TOCYIapCTBO- MPEIIIECTBEHHUK SIBJISETCS TOCYZAapCTBOM, B KOTOPOM CYIIECTBOBaJa
KaTeropusl MapaJuleIbHOTO TPasKIaHCTBA COCTABJISIONIAX CYOBEKTOB, HE OXBATHIBAEMBIX ITYHKTOM & JIHII,
KOTOpbIE WMMEIN IapajlieJbHOe TI'PaXkKJAHCTBO CyOBEKTa, OCTABIIErOCS YaCThIO TOCYIApCTBa-
MpeJIIeCTBeHHNKAa HE3aBHCHUMO OT MeCTa WX OOBIYHOTO IIPOKMBAHUS.

2. T'ocymapcTBo- IIpEINIECTBEHHUK JIMIITA€T CBOETO TPakJaHCTBA KATETOPWUM JIWIl, HMEIOIIUX IIpaBO Ha
IIprOOpeTeHre IPaKIaHCTBA TOCYLAPCTBA- IPEEMHMKA B COOTBETCTBAM CO cTaThed 23. OmHAKO OHO HE
JMWIIAeT TAaKWX JUIl TPakJaHCTBa O TOTO, KaK OHU IIPHOOPETYT TpasKIaHCTBO TI'OCyIapCTBa- IpeeMHUKA,
eClIi TOJbKO OHHM HE HMMEIT TIpaXkJaHCTBAa TPEThErO0 TIOCYIapCTBa.

Cratpst 25

IIpegocTaBieHre IMpaBa ONTAIlMH T'OCYHAPCTBAMM- HPEHIIIeCTBEHHUKAMU
M TOCyIapCcTBaMU- IPEEMHUKAMU

T'ocynmapcTBa- MpeNIeCTBEHHUKH KM TOCYJapCTBa- MIPEEMHUKM IIPEIOCTABJISIOT IIPABO ONTAIIUKA BCEM
3aTparuBaeMbIM JIMIIAM, OXBAaTBIBAEMBIM IIOJOXKEHHSIMHU cTaTew 23 W myHKTa 1 crathu 24, KOTOpPBIE
MOTYT HMMETh IIPABO Ha TPaXKJaHCTBO KaK TOCYJapCTB- IIPEIIIIECTBEHHUKOB, TaK KM TIOCYJZapCTB- IPEEMHUKOB
WA JABYX WA 0Ojiee TOCyJapCTB- IIPEEMHUKOB.

B. TexkcTt mpoekTa cTaTeyl ¢ KOMMEHTAPUSIMU

HasBanme M TepMMHOJIOTUS

KommenTapuit

1) Haszpanme " IIpoexT cTratel O TIpaXXTaHCTBE B CBI3HM C IIPABOIIPEEMCTBOM TIOCYIapCTB"
IpejjiaraeTcss B COOTBETCTBHM C MaHIAaTOM, KOTOpPhIM I'eHepambHas AccamoOiiess Hajmenmia Komuccuio
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COTJIACHO IIOJIOKeHMsIM pesomronuu 51/160, B Kotopoln Accamoiest mpocuia KOMHCCHIO IIPOBECTH
IpeIMeTHOE HCCIeNOBaHNE IO TeMe, o3ariiaBieHHoM " I'paskmaHCTBO B CBS3U C HPaBOIPEEMCTBOM
rocygapcTs".

2) Yro Kacaercs TepMHHOJOTHH, TO CIeIUalbHBIA TOKJIATYUK B CBOEM IIEDBOM JOKJAJe
MpemyioXuil, 4YToObl Komuccus B Ielsix oOecledeHus eIMHO0Opa3ws TEePMHHOJOTHHU HCIIOJIb30Bajia
OIpeesICHNSI, KOTOphle ObLIH ChHOPMYIHMPOBAHBI paHee B KOHTEKCTE IBYX KOHBEHIIMM O IIPaBOIIPEEMCTBE
TOCYIapCcTB U COJepXKAaTCsd B CTaThe 2 JBYX BeHCKMX KOHBeHIMM. Kpome TOro, HEKOTODbIE Ipyrue
TePMUHBI, HCIIOJIb30BAaHHBIE B HACTOSIIUX MPOEKTaX CTAaTel, HYKIAalOTCI B OIpEeIelIeHUH.

3) CrienuaabHBIA TOKITATYNK HE HMEET OIPEeNeJeHHOT0 MHEHHS II0 BOIPOCY O TOM, MHOJIKEH IIH
IIPOEKT CTATEHN BKJIIOYATH B CeOST OTHEIbHYIO CTAThIO, COMEPIKAIIYI0 ONIpENeJIeHUs YIOTPEOIeHHBIX
TEDMHMHOB, C y4eTOM TOTO ¢haKTa, YTO DPE3yIbTaTOM pPAaOOTHI ITOJKEH CTaTh TOKYMEHT NEKJIapaTHBHOIO
xapaktepal’. B oTimuYme OT KOHBEHIMH, KOTOpBIE, KaK IIPABHJIO, COJEPKAT CIENMAILHYIO CTaThIO C
OIIpelieIeHUsIMU, B IEeKIapalusax 5TO BcTpedaercs penko®. Tem He MeHee misd ymobcrBa Komuccnnm
CrienmuaabHbIA TOKITATYNK IIPEACTABISET IIPOEKTHI OIpPENeleHN B BHIE CHOCKHM K HA3BAHHUIO, C TEM YTOOBI
n30eKaTh KaKWX- IM00 HeIOpasyMeHHH OTHOCHUTEIbHO 3HAUYEHHUS HCIIOIL3YeMBbIX TepMUHOB. Komuccun
HEOOXOZMMO IIPUHSTHL PEIIeHHE O TOM, CJIeAyeT U BKIIOYATh OTH IIOJOXKEHUS B IPOEKT CTaTel M KaKuM
o0pasoM.

TeKCT CHOCKH, COIEpKAIIEd OIpeNeNIeHunst

st 1ejgew HACTOSIIEro IIPOEKTa CTaTew:
a) " IIpaBOIPEEMCTBO TOCymapcTB" O3HAYaeT CMEHY OJHOTO TOCyIapcTBa IPYrMM B HECEHHUU
OTBETCTBEHHOCTH 3a MEXIYHAPOIHbIE OTHOIIEHUS KaKOU- INO0 TEPPUTODPHH,

b) " rocymapcTBO- IIPENIIECTBEHHUK" O3HAYaeT TOCYJAapCTBO, KOTOpPOE OBLIO CMEHEHO
IPYTUM TOCYJAPCTBOM B Clydae IIPaBOIIPEEMCTBA I'OCYIAPCTB;

C) " rocymapcTBO- IpeeMHHK" O03HAYaeT TOCYyJapCTBO, KOTOPOE CMEHMJIO IPyroe IoCyIapCTBO
B Ccllyyae IIPaBOIIPEEMCTBA TOCYIAapCTB;

d) " @maTa IIpaBOIIPEEMCTBA TOCYJapCTB' O3HAYaeT JaTy CMEHLI T'OCYyIapCTBOM- IIPEEMHUKOM
rocyIapcTBa- IMPEIIIeCTBEHHNKA B HECEHHMUM OTBETCTBEHHOCTH 3a MEKIYHAPOJHBbIE OTHOIICHHMS
TEPPUTOPHH, SIBISIOMIEHCS OOBEKTOM IIPaBOIIPEEMCTBA TIOCYIAPCTB;

e) " TpeTbe rocymapcTBO" o0O3HAyYaeT JI000e TOCYTApCTBO, KOTOPOE HeE SBISIETCS HU
roCyIapCcTBOM- MIPEIIIIECTBEHHUKOM, HHU TOCYJapCTBOM- IIPEEMHUKOM;

f) " TpaXIaHCTBO" O03HAYaeT TIPaKHaHCTBO (U3MYSCKUX JINII,

17 Be3 ymepba I OKOHYATEJIBHOIO PEIIEHUs II0 STOMY BOIpocy cM. OdHIMaNbHbIE OTYETHI
CenepanpHon AccaMbieH, TSIThAeCsAT mepBas ceccus, Jomomuenue N 10 (A/51/10), nyskT 88b, mu
pesomonuio 51/160 TenepanbHoin Accam0ied, IIYHKT 8.

18 Takoe WMCKIIOUEHHME BCTpedyaeTcs B NYHKTe 2 JleKimapanmuW 00 YCTAaHOBICHWH haKTOB
Opranmzanuenn OObenwHEeHHBIX Haruii B 06JacTH IOIAEPKaHUS MEXIYHAPOTHOIO MHpa U Oe30MMacHOCTH,
pesomronus 46/59 TenepanmpHoln AccamoOiien ot 9 mekabps 1991 roma, NIpUIOKeEHHE.
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9) 3aTparmBaeMoe TOCYIapCTBO" O3HAYAET, B 3aBUCHMOCTH OT OGCTOSITEIHCTB,
rocymapctBo( a)- mpexnrecTBeHHUK( M) wmiM rocymapctBo( a)- mpeeMHUK( H);

h) " 3aTparmBaeMoe IHIO" O3HA4YaeT JI000€ JIMI0, KOTOpOE, Ha IATy IIPaBOIIPEEMCTBA
roCyIapcTB, MMENO IPaXXIaHCTBO IOCYIapcTBa- IPENIIECTBEHHUKA MIIM MMEJIO IIpaBo Ha
[IPUOOPETEHNE TAKOIO I'PAaXIAHCTBA B COOTBETCTBAM C IIOJOXKEHUSMM BHYTPEHHErO IIpaBa
roCymapcTBa- MpeIIIecCTBEHHIUKA U IPaXIaHCTBO KOTOPOIO MM IIPaBO Ha IIOJNydYeHHE TaKOro
IPaXXIaHCTBA MOXKET OBITh 3aTPOHYTO IIPAaBOIPEEMCTBOM TOCYHADCTB.

KommenTapuit

1) OmpenelleHnsT B TMOAIYHKTAX a-€  WACHTUYHBI ONpPENEJeHUSIM, COJEPKAIIAMCSI B CTAThe 2
Benckux xomBeHnmumy 1978 m 1983 romoB. DTO cormacyeTcsd ¢ TOUYKoM 3peHus Komuccum o
HEOOXOTUMOCTH OO0ECIeYeHns IOCIeT0BATEILHOCTH B YIIOTPEOIEHNH TEPMHUHOJIOTHH B €€ IIPEIIIEeCTBYIOMIEN
¥ HbIHEIIHel pabore®®.

2) Omnpegnenenusi, comepxkainuecs B mommyHkTax f-h, Obuin paspaboransl CrenuaibHBIM
TMOKJIaTYAKOM.
3) IIeITasics ompemelnTh TepMHH " rpaxkpgaHcTBo", CIenmuaabHBIM HOKIATYMK CTOJKHYJICS C

CYILLIECTBEHHOM IIpoOJIeMOM, oIlpenelleHHor KoMuccuein B XOIe PAacCMOTDPEHHs €0 KOHIIEIIUHA

19 Kak moscHmna Komuccus B CBOEM KOMMEHTADHH K ®THM IIOJOXEHHAM, TEPMHUH
" IPABOMIPEEMCTBO TOCYTAPCTB" HCIOIB3YeTCS " MCKIIOYUTETBHO IUISI 0003HAaYeHUsI (DaKTa CMEHBI OIHOIO
rocymapcTBa AIPYIMM B HECEHHM OTBETCTBEHHOCTH 3a MEXKIYHAPONHBbIE OTHOIIEHWS TEPPUTOPUM, OCTABISIS B
CTOPOHE BOIIPOCHI IIEpeXOoja IIpaB WM OOSI3aHHOCTEHX B pPe3yJIbTaTe ®TOro cobniTus’. B TOo Bpems
Komuccust cumraiia, 4YTO BMECTO TAaKHX BBIpasKeHHWM, KaK "B CYBepeHUTETE HAJ TEPPUTOPHUEH", IIyUIle
HCIIOJb30BaTh BBIpaKeHHWE "B HECEHHMHM OTBETCTBEHHOCTH 34 MEXKIYHAPOTHLIC OTHONICHUS TEPPUTOPHUH',
KOTOpOE OOBIYHO WCIOJIB3YETCS B IIPAKTHKE TOCYZAPCTB W B OOJBINEN CTEIIEHW ITOAXOMMT IS
HENTPAIbHOTO NpPUMEHEHHWS K KaKOMYy- JJU0OO KOHKDETHOMY CJIy4alo, HE3aBHCUMO OT KOHKDETHOTO CTaTyca
ImaHHOM TeppuTopmu. Komuccus 3asBuia, YTO CIOBO " OTBETCTBEHHOCTH' CIIEAyeT pacCMaTpHUBAaTh B CBS3U
C BBIpaKE€HHEM " 3a MeEXIYHapOIHBIE OTHOIIEHHS TEPPUTOPHH" ¥ YTO OHO HE pPACCYMTAHO Ha IIpHMBHECEHUE
Kakoro- IM00 3HaYeHUs " OTBETCTBEHHOCTH IOCYIapcTB”, T.e. TeMbI, paccMmaTpuBabiercs Komuccueirnr B

TO BpEMSI.

CMBICIT TEPMHUHOB " TOCyZapCTBO- IIPEIIIECTBEHHUK , " TOCyIapCcTBO- IIpeeMHUK" ©W " jarta
MPaBOIIPpEeMCTBa TOCYyJIapCcTB" MPOCTO JIOTUYECKHM BBITEKAET M3 CMBICIIa TepPMHHA ' IIPaBOIIPEEMCTBO
rocygapcts" u, 1o MHeHWIo Komuccuu, He Hy:KpaeTcsa B KomMmeHTapusax. C yuyerom pemtenus Kommccum
HE 3aHHMATHCS BOMPOCAMH TPaKIAHCTBA, BO3HHUKAIOIIMMHU B CBSI3M C [OeKoMOHH3amwewn (cM. myHKT 11
BBIIIE), BBINIEYKA3aHHBIE OIpPENEeICHNST HE BKIOYAIOT B ce0s TepMUH " HOBOE HE3aBUCHMOE TIOCYyTapCTBO'.
OmHaKO BCSIKUM pa3, KOIJa BTOT TEPMHUH YIIOTPeOIsSIeTCS B HACTOSIINEM IOKJIaae, OH HMeeT 3HadyeHUe,
IIpUIaBaeMoe eMy JABYMsSI BeHCKMMM KOHBEHIIMSMH, T. €. OH O3HayaeT 'TIOCyJapCTBO, KOTOpPOE BO3HUKIIO
BCIIEJICTBHE IIPABOIIPEEMCTBA TOCYJAPCTB Ha TEPPUTOPHUM, KOTODPAs HEMOCPEICTBEHHO IIEpel, MOMEHTOM
IIPaBOIPEEMCTBA TOCYIapCTB ObLIa 3aBUCUMOM TEPPUTODHEN, 3a MEXXJIyHapOIHbIE OTHOIIEHUS KOTOPOM
OBbLIO OTBETCTBEHHO TOCYIAPCTBO- MPENIISCTBEHHUK ', IIPA BTOM HE INPOBOJIUTCS pPa3Indue MeXKIY pPa3HbIMHU
crrocob6aMu OOPETeHHsT HE3aBUCHMOCTH. Il09TOMY STOT TepPMHUH HE OXBATBIBAET CIy4YaW, CBSI3aHHBIE C
TMOSIBIIEHEM HOBOTO TOCYJapCTBa B Pe3yNbTaTe OTIENeHUS YaCTH CYIIECTBYIOIIEr0 TOCYIapcTBa WA
00BLeIUHEHNS IBYX WM 00jee CYILECTBYIOIIMX IocynapcTB. EsKeromHuk ... 1972 rom, ToM ll,
crp. 281, moxkyment A/8710/Rev.1.
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IpaxXJaHCTBA, KOTOPYIO OH OOCYIMI B CBOEM IEPBOM mokiame?®, T.e. NpoOGIEMOH, CBSA3aHHOM C TEM,
YTO TEPMMH " I'DasKTAHCTBO" MOXKET OBITh OIpedeeH CaMbIMH pPa3HBIMH IMYTSIMHA B 3aBUCHMOCTH OT TOTO,
B KaKOM pakypce 5Ta MIpo0jeMa pacCMATPMBAETCS. C TOYKH 3PEHUs] BHYTPHUIOCYIAPCTBEHHOrO IIpaBa HIH C
TOYKHA 3PEHUS MEeXIYHapOTHOrO IIpaBa, IIOCKOJBKY (YHKIUS TpakIaHCTBA B KasKIOM Ccllydae HOCHT
pasHBI XapakTep?.

4) PaszauuHbie ®lIeMEeHTHI KOHIIEIIIMM TIpakIaHCTBa ObLIM ompeneiieHbl MesxmyHaponHbiM CymoM,
KOTOPBIA 3asBUJI, 4YTO TIPaxkIaHCTBO - BTO.

" JopUIMYecKas CBSI3b, B OCHOBE KOTODOHM JIE€XXHUT COLMAJBHBINA (DaKT NPUHAIJIEXHOCTH, IOIJIAHHON
CBSI3aHHOCTH CyIIIeCTBOBaHMS, MHTEPECOB M UyBCTB, HApANy C Hald4deM B3aUMHBLIX IIpaB H
o0g3aHHOCTEN, [ M TIpefcTaBIAONmas co0OW] IOpUIMYEeCKOe BhIpaXKeHHe (aKTa TOTO, YTO WHIUBHIIL,
C KOTOpPBIM HMeeTCs TaKas CBA3b, IMOO HEIOCPENCTBEHHO B CHJIy 3aKOHA, 1100 B pe3yibTaTe akTa
BJACTeil, MENCTBUTEIbHO 6OJiee TECHO CBSI3aH C HacelleHMeM TOCyIapcTBa, IIPefoCTaBISIOIEro
FPaXXIAaHCTBO, 4YeM ¢ KaKUM- Ju0O0 IPYTUM rocygapctsom’ 22,

5) B mpoexrte xomBeHmuu 1929 roma o rpaxXmaHCTBe, pa3pabOTAHHOM B paMKax KCCIEIOBAHUS
l'apBapacKO¥W IOPUIUYESCKON IIIKOJbI B O0JACTH MEKIYHAPOMHOTO IIpaBa, TPaXXJaHCTBO OIIpeleNseTcs Kak
" MOoNOKeHue (U3UIECKOTO JHIA, KOTOPOE CBSI3aHO € TOCYIAPCTBOM y3amMu BepHocTu" 2. B cBoem
BBOJJHOM KOMMEHTApHUHM K KOHBEHIIMM €€ COCTABUTENM IIPU3HAIH, UTO "TpaKIaHCTBO HE HMeEET
OIpEIeJICHHOT0, HEMpPEeNIOXHOro 3HaueHus. HampoTwB, ero 3HaueHHE M CYyTh HM3MEHSINCh C HU3MEHEHHEM
xXapakTepa TOCymapcTB. [...] OJHAaKO TPakJaHCTBO BCEIIa O3HAyaeT OIPENENIEeHHOTO pPOJa WIEHCTBO B
OOIIECTBE TOTO MM HMHOrO rocyuapcTBa wiuy Hanuu" 24, XOoTd MHOTOYMCIEHHEBIE OIpeIelIeHus,

20 A/CN.4/467, MyHKTBI 37-45.

21 B mo6oM cioydae, " HammoHanbHOCTR" (Nationality) B CMBICIE TrpaxkmaHcTBa (Citizenship)
KOHKPETHOTO TOCyIapcTBa HENb3sl MyTaTh ¢ " HAIlMOHAIBbHOCTHIO" (Nationality) B 3HAYEHHH
MIPUHAMIEKHOCTH K OIPEIeNleHHON HAIllMM 10 pacoBoMy mpusHaky". Sir Robert Jennings and
Sir Arthur Watts, eds., Oppenheim’s International Law , 9th ed., vol. I (London,

Longman, 1992), p. 857.

22 Tlemo Horre6oma, I.C.J. Reports, 1955, p. 23 . Kax ormeuaror II>KeHHUMHIC U YOTTC,
IIoCjaeaHsAsd 4YacThb HTON OUTAThl HE IIOJTHOCTBIO OTpPAzKa€T IIOJOKCHHEC, KOTOPO€ CKIaAbIBACTCA B ClIy4dyac
nBomHOro rpaxmancrea. Cm. Oppenheim’s International Law , op. cit,, p. 854, note 13.

# American Journal of International Law , vol. 23 (Special Suppl.)

(1929), p. 13.
% 1bid, p. 21.
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cojepxKaluecss B TPyLaX YYEHBIX?®, MAIOT HUILY IJS pa3MbIIUIEHUN, OHHU, BHUIMMO, HMEIOT
OrpaHUYEHHOE 3HAYeHHE IS IeJel HacTOSIIMX IPOEKTOB CTATEH.

6) IToMuMO TOTO 3HAaueHHs, KOTOPOE IPHUIAETCS KOHUEMIMK TPaXkKTAHCTBA HA MEXIYHApOIHOM U
HAallMOHAJILHOM YDOBHSX, BO BHYTPEHHEM 3aKOHOIATEILCTBE TOCYIAPCTBA MOXKET IIPOBOIUTLCS Pa3IHUUE
MeXJIy Da3sHLIMH KAaTeTOPHUSIMHU IODHUIUYECKOrO CTaTyca UL, O YEM CBHUIETEILCTBYET HaIU4YMe TAKMX
pa3HBIX TEPMHHOB, Kak " HaruoHamsl" (nationals), rpaxmane (Citizens) iy " BBIXOMIBI"
(ressortissants). Hampumep, B HEKOTOPBLIX cTpaHax JIaTMHCKOM AMEpPHKM TEPMHUH " IpakKIaHCTBO"
(citizenship) YIOTpeOIsIeTcs IJjis1 O0003HAYEHUSI BCEM COBOKYIIHOCTH IIOJIMTHYECKMX IIpaB, KOTOPBIX
MOXKET JHIINATLCS JIMIO B IOPSAKE HAKA3aHMs WIM II0 MHLIM OCHOBAaHUSM, X TEM CAMLIM YTPATHUTh
" rpaxmanctBo” (citizenship), He yTpaTUB IIPH BTOM rpaxmanctsa (nationality), KaK OHO
IIOHUMAETCS B MEXIYHADONHOM IIpaBe. B BDTONM CBSA3M HEJb3sl HE COINIACUTLCA C MHEHHEM O TOM, 4YTO,

" IOCKOJIBKY TIPakJaHCTBO OIpEHellsseT HacelleHWe KaK BDIEMEHT C TOYKM 3DEHMS BHYTPEHHETO,

2 Tak, nHanpumep, cop Pobepr JXeHHMHrC M c3p ApTyp YOTTC CUHTAIOT, YTO " IPaXkIAaHCTBO
JUIa TIPEACTABIsSET COOOM €ro KadeCTBO CyOBeKTa KOHKpeTHOro rocymapcra” (Qppenheim’s
International Law , op. cit, p. 851). Anpu Batuddons u IToas Jlarapn ompemersioT
rpaXXJgaHCTBO KakK " IOPUIUYECKYI0 MHPUHAIJIEXKHOCTh JHUIIA K HACEJIeHWI0, OO0pa3yIoIIeMy COCTaBJISIOIINI
DIIEMEHT TOCYIAapCTBa. DTa MPHHAIJIEKHOCTh ITOAYMHSET TpaXXJaHMHA TaK Ha3bIBAEMOW JIMYHOM
FOPUCIAUKIIMU TOTO TOCYJapCTBa, K KOTOPOMY OH OTHOCHUTCS, B OTJIUYHWE OT IOPUCIUKIIUU IPYTHX
rocymapcts” (Henri Batiffol and Paul Lagarde, Droit international privé , 7th ed.,
vol. | (Paris, Librairie générale de droit et de jurisprudence, 1981), p. 60). ITo
muenuto [I. II. O’ Konmemra, " TepMumH " rpaxkmgaHCTBO" B MEXKIYHAPOIHOM IIpaBe €CTh JIHIIb
yIOTpeOIsIeMOoe IJIsi KPATKOCTH CJIOBO, O0O3HAYaIOllee CBSI3M HMHOWBHIOB C KOHKPETHBIMHM TOCYZAPCTBAMHU
IS 1ened au00 IOPUCOUKIINM, JIHOO TUILIOMATHYECKONW 3aIlmuThl. Korma roBopsT, 4YTO Kakoe- JU0O0 IJIHII0
SIBIISIETCS TPaXkJIaHMHOM KaKoro- 1u00 TOCyJapcTBa, HMEETCS BBHUIY, YTO OHO IIONIAmaeT IMOJ IOPUCIUKITAIO
BTOr0 TOCYIapcTBa, KOTOPOE MOXKET BBICTYmaTh ero mpexacrasureneM’. (D.P. O’Connell, State
Succession _in_Municipal Law and International Law , vol. | (Cambridge, United
Kingdom, Cambridge University Press, 1967), p. 498). Ilo MHEHWIO OPYrOro aBTOpA,
" rpakJaHCTBO TOJIKHO OBITH OIPENeNIeHO KaK KOMIIIEKCHBIM CTATyC, COCTOSIIHNA U3 COOTBETCTBYIOILIMX
MTOCIIEJCTBUM, KOTOPBIMU €ro HamelsioT MEKIyHApOmgHOe W BHYTpUTrocymapcTBeHHOoe mpaBo” (Siegfried
Wiessner, "Blessed be the ties that bind: the nexus between nationality and
territory”, Mississippi law journal , vol. 56 (1986), p. 451).
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a He MeXXIyHapOIHOTO IOpPSAKa, BO3MOXKHBIE (POPMBI, KacaloIWecsl y4acThsl IpaXkKjaH B pellleHUH
IIPAaBOBLIX BOIPOCOB, OCOOEHHO B TOM, 4YTO KAacaeTcd IOJUTHYECKMX IIPaB, WIPAIOT HE3HAUUTEIbHYIO
poup" 26

7) B HEKOTODPBIX IIPAaBOBLIX CHCTEMAaX pa3jIMYME MEXKOY DPa3sHLIMU KATerODMSAMHK TIpaXkKIaH CBSI3aHO
C Pa3HOM CTEIeHbI0 MHTErPAlliM OTHEILHLIX TEPPUTOPHI B OOIIee rocygapcrtso. Tak, HampuMmep, B
Coemunennbix IllTatax Amepuku TepMmuH " rpaxmanwa” (Citizen), KaK IIPaBUJIO, YIOTPEOIsIeTCs s

o0o03HavyeHus Jull, HageldeHHbIX B CoemmHeHHBIX IllTaTax MONMMTUYECKHMMU W JUYHBIMHU IIpaBAMU B ITOJHOM
o0BbeMe, B TO BpeMs KaK HEKOTOphIE JIHIlA, HAIpUMep OTHOCSIIHECS K TEPPUTOPUSM M BJIAICHUSIM, He
BXOISIIMM B YHUCIO INTATOB, oOpasymorux Coro3, HasbpIBalOTCS " HalmoHamamu' ( JUIaMH, OOJIATAOIIUMU
OTIpEeIEIEHHON HALMOHAJIBLHON NPUHAIIEXXHOCTRIO B IopuauueckoM cmbicie) 2. B CompyskecTBe KaTeropus
rpaxmaH OTHEeIbHBIX rocymapcTB CompysKecTBa OTIHMYAeTCsS OT KAaTerOpMHy " OPUTAHCKHUX MOMIAHHBIX' HIH
"rpaxman Cogupyxectsa" 2®. YmorpebieHue KaTeropwil, TaKUX, KakK "TrpaxjaHe" ¥ " BBIXOOUBI', ¥ HX
3HaYeHHE Ha pPa3JIMYHBIX DTallaX pa3BUTHUS (PAHIY3CKONM KOHCTUTYIIMOHHOM CHCTEMBI OOPHUCOBAHO B IIEPBOM
nokiane?.

8) Hanwune mapajulelbHBIX KaTETOPMM I'PasKIAHCTBA BHYTPH TOCYIapCTBa OBLIO CBOMCTBEHHO
denepatuBHbIM TocynapcrBam Bocrounoit Espombr: Coserckomy Corosy, IOrociaasum m YexocmoBakum®.
HampotuB, kak KoHcTatupyeT Pecex, " B Coemmuensnix IllTaTtax, a Takke B AprentuHe, bpaswianm,
Mexkcuke m Benecysiae moOHSATHE TpaxXmaHCTBA SIBISETCS CTpPoro denmepalbHbIM. PemepaTHBHBEIM
rocymapctBamM JIaTHHCKOM AMEPUKHM HE H3BECTHO CaMO IOHSATHE TIpakJaHCTBa CyOBEKTOB deleparuu, a B
CoenuneHHbIx IlITaTax OHO, XOTS W CYIIECTBYeT, HO CHIIBI He HMeer" 3t

9) 3aciIyKMBalOIM BHUMAaHUS COOBITHMEM IIOCIEIHErO0 BPEMEHM SIBISIETCS YCTAHOBJIECHUE
MaactpuxTckuM moroBopoM o EBpomerickoMm corose "rpaxmaHcTBa Coroza". CormacHo crtaTthe 8, " Kaxkmoe

% Batiffol and Lagarde, op. cit., pp. 65-66.
27 CM. mepBbll JoKIaxm, mokymeHnT A/CN.4/467, nyHKT 39.

28 Xota B Coupy:XecTBe IIEPBOCTEIIEHHOE 3HAYEHHE C TOYKH 3PEHMS MEKIYHAPOSHOIO IIPAaBa HMEET

TpakXIaHCTBO OTHEIbHBIX rocymapctB CompysKecTBa, KadyeCcTBO " OPUTAHCKUN IMOMTAHHBIN' WIM " rpakIaHUH
Compy:KecTBa" B IIEPBYIO OdYepedb SIBISETCS BOIPOCOM BHYTPEHHEIO IIpaBa COOTBETCTBYIOIIMX CTpaH.

29 A/CN.4/467, nyHKT 40.

30 Tak, Hampumep, BO BpeMs co3maHus YexocmoBaukon Pemepanmm B 1969 romy mapalljIeNnbHO ¢
yexocmoBankuM ( dbemepaibHbIM) IPaXIaHCTBOM, KOTOPOE IEPBOHAYATIBHO OBLIO ETMHCTBEHHBIM
rPaxkJIaHCTBOM, OBLIM BBEIEHBI YEIIICKOE TIPakJIaHCTBO U CIIOBAIIKOE TI'PasKIaHCTBO.

CMm. 3akoH N 165/1968, ycranaBauBarommi dbopMmanbHoe pasauuume Mexay ( dbemepaabHbIM)
YeXOCJIOBAIIKMM TPaskJaHCTBOM M TI'PaKIaHCTBOM KaxXJIOM M3 JBYX pecmyOnmK, Bxomdinux B dDemepanuio,
KOTODBLIA OTKPBLI MOPOTY IJs IPHHATHS OOEMMHU PECIyOIMKaMH CBOHMX COOCTBEHHBIX 3aKOHOB O
rpaxmaHcree. 3akoH 206/68 HamumonanbsHoro cosera CiaoBakuy M 3akoH 39/69 HarmoHalIbHOIO COBETA
Yexun. ( Yewickuil W CIOBAIKUU 3aKOHBI O TPaKIAHCTBE OBLIM IOIOJHEHBI 3akoHamMu 92/1990 wu
88/1990 HanwmonansHOro coBeta Yexum m HarmmonampHOro coBera CJIOBaKWM, COOTBETCTBEHHO.)

31 José Francisco Rezek, "Le droit international de la nationalité",
Recueil des cours ... 1986-IlI , vol. 198, p. 343.
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JIUIO, KMeIlee I'PakKIaHCTBO TOCYIapcTBa- ujeHa, sBiseTcs rpaxmanuHoM Coros3a" 2. OmHAakKo BOIpPOC

O TOM, dBIsieTcd U OTHENbHOE IHUI0 TPaKIAHWHOM TOCYHAapCTBa- WieHa, pelllaeTcd MCKIIOUUTEIBHO B
paMKax HAIIMOHAJIBHOTO IIPaBa ®TOrO rocygapctaass,

10) Hakonen, TepmuH "rpaxkmaHuH" MOXKET BCe K€ MMETh 0C000e 3HadyeHHe IS IeJed TOTro
WIX WHOTO KOHKPETHOTO IOroBopa’.

11) B cBeTe BBIIIEU3IOXKEHHOTO HEJETKO OymIeT pa3paboTaTh YIOBIETBOPHUTENBHOE " MaTepHAIbHO-
npaBoBoe" ompeneleHne "rpaxgancrsa’. OmHaKO B JIO0OOM ClIyyae He SICHO, YTO TaKO€ OIIpelesIcHHe
HEOOXOIMMO IS IIeNIM HACTOSIIEr0 MepompusaTus. Jaske B KOHBEHIMSX, PETYIUPYIOIINX BOIIPOCHI
rpaxkmaHCTBa WM O€3rpaskIaHCTBa, HeE BCErJa OIpeNesseTcs TepMHUH " IpaskIaHCTBO".

12) BwmecTe ¢ TeM II0JIE3HO YETKO YKa3aTh C ITOMOIIBIO OIpEAENeHHs Ha TO, 9YTO KacCaloIluecs
rpakJaHcTBa IPOOIEMBI, PACCMATPHUBAeMble B HACTOSIIIMX IIPOEKTaX CTATEH, SBISIOTCS IIPOOIEMaMH,
CBSI3aHHBIMU C (DUBMYECKHMU, a He IOPUANYECKUMH JHUIaMUA. Takoe pa3bsICHEHHE HEOOXOIUMO TaKXkKe C
y4eToM TOTO dakTa, 4YTO IIpobOiieMa IIPaBOIpPEEeMCTBA TOCYJAapCTB M €ro IMOCIEICTBUU IS TI'DakIaHCTBa
ObLTa TEPBOHAYAIBHO BKIIIOYEHA B IOBECTKY HHs KoMmmccum, ¢ TeM YTOOBI OXBATHTh KaK (hH3MUECKHUX,
TaK ¥ IOPUIMYECKUX IHUI[>°, ¥ TONBKO HemaBHO I'eHepaimbHas AccaMOies mopydmia Kommccum
CKOHIIGHTPMPOBATh €¢ BHUMAHME CHAyYaja Ha TPaXIAHCTBE (GU3MYECKMX JHIC., DTO TOCTUTAETCHI C
TIOMOIIIBIO OTIPENIeNICHNs, COIEeP3KAaIerocss B TMONIYHKTE f .

13) B mommyHKTe § COMEPKUTCS OIpeIelleHne TePMHUHA " 3aTparnBaeMoe TroCyIapcTBO”, KOTOPBIN
B 3aBUCHMOCTH OT BHJAa TEPPUTOPHAIBHBIX M3MEHEHHWM O3HayaeT TIOCYIapCTBa- YYaACTHUKUA TOTO WM WHOTO
KOHKPETHOI'0 ciiy4yasi " IpaBoIlpeeMcTBa rocymapcTB”. HWMMH SBISIOTCS TOCYIapCTBO- IIPEIIIESCTBEHHUK I
roCymIapCTBO- IIPEEMHUK B CIIydae Iepemavyd YacTd Tepputopuu ( IIPOEKT CTaThu 17), TOJNBKO TIOCYyIapCTBO-
[IPEEMHUK B Ccjy4yae OOBEIUHEHHUS TIOCymapcTB ( IpoeKT cTaThu 18), 1mBa miaum Gojiee TrOCymIapCTB-
[IPEEMHUKOB B Cilyyae pasfesieHus rocymapcTB ( mpoekT ctaThd 19) ¥ rocymapcTBO- MPENIIIECTBEHHUK H
OOHO WM 0O0Jjiee TOCYIapCTB- IPEEMHHKOB B CIy4ae OTHENEHUS YacTH TePPUTOPUHU ( IPOEKT CTAThU 22).
Tepmun " 3aTparmBaemoe rocymapcto” (State concerned) He KMMeeT HHYEro OOIIEro ¢
" 03aboueHHOCTBIO" (CONncern), KOTODPYIO JI000€ IpYyroe IoCylapCTBO MOXKET WMCIBLITHIBATL B CBSI3U C
pe3yIbTaTOM IIPaBOIIPEEMCTBA TOCYIAPCTB, C KOTOPBIM HE CBsS3aHa €ro COOCTBEHHAs TEPPHUTODPHS.

%2 International Legal Materials , vol. XXXI (1992), p. 259.

3 |bid., p. 365.

3 Tak, Hampumep, B CeH- 2KepMEHCKOM IOroBope W B IPYTHX MHUPHBIX morosopax 1919 roma mig
0003HaUeHNs1 OoJiee IIMMPOKOTO IIOHSTHS, HEXeId IOHATHE "TrpaxkIaHuH', YIOTpeOIsieTcss TEPMUH
"peixomen” ( Cm. National Bank of Egypt v. Austro-Hungarian Bank, Annual Digest of
Public International Law Cases , vol. 2 (1923-24), No. 10, p. 25). MHorue corJaieHus
00 yperylIMpoBaHWM IIPETEH3UM COAEep3KAT CIelHMabHbIe OIpeNesIcHUS IS YCTAHOBJIEHUS Kpyra TrpaxKiaH,
MPETeH3UW KOTOPBIX Iomjexar yperyaupoanmio. ( Cm., Hampumep, crateio VIl CormameHus Mexmy
Hcnamckonn Pecnyonukorr Mpan m CoenmnenaeiMu IllTaTaMu AMEpHUKHM 00 YperyJIHMpPOBAHMHU IIPETEH3HH,
International Legal Materials , vol. XX (1981), p. 232.

% Cm. mnyHkT 7 pesomouuu 48/31 TenepanbHON Accambien oT 9 nexadbps 1993 ropa.

% TIyukT 8 pesomonuu 51/160 TenepanbHol Accam6ien ot 16 nexabps 1996 ropa.
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14) B mommyHKTe h comep:KWTCS OIlpejmeleHHe TEPMHUHA " 3aTparuBaeMoe Juio”. DTOT TEPMUH
OXBATBIBAET BCEX IIMI[, KOTOPble HAa MOMEHT IIPaBOIIPEEMCTBA T'OCYIApPCTB HMEH T'PakIAHCTBO
rocyIapcTBa- MPEIIIeCTBEHHNKA U T'PaXXJTaHCTBO KOTOPBIX MOKET OBITh COOTBETCTBEHHO 3aTPOHYTO BDTHM
KOHKDETHBIM IIPAaBOIIPEEMCTBOM TrocymapcTB. OmHAKO KaKMMH SBIISIIOTCS KAaTeTOPHUM JIWI[, TI'PasKIaHCTBO
KOTOPBIX, KakK IMpEeNIoJiaraeTcs, 3aTparuBaeTcs B pe3yabTaTe IpaBoIpeeMcTBa rocymapctBa? CorilacHO
IIIUPOKO PACIpPOCTPAHEHHOMY MHEHMIO, " HENb3sd CO BCEHW OIPEIEIECHHOCTHIO YTBEPXKIATh, TIPaXXKJaHCTBO
KaKMX KaTerOpHI JIHI, MOXET OBITh ITOJBEPKEHO BO3IEHCTBHIO M3MeHeHHs cyBepeHmTeTa" . Ilo MHeHMIO
CrnenuajgpbHOIO JOKIIANuMKa, B 3HAYMTENHHON Mepe BTa HEOINpPeIelIeHHOCTh OOYCIOBJIEHA TEM
00CTOSITEILCTBOM, YTO MHOTHE aBTODPHI IILITAIOTCS OTBETHUTHL HA ®TOT Bompoc in abstracto, KaK OyaTo

CYIIIECTBYET OIWH IIPOCTOM OTBET, IPHUMEHUMbBIA KO BCEM KAaTETOPHSIM TEPPUTOPHAIBHBIX H3MEHEHUH.

15) Ilox " nummamuy, TpaskKJaHCTBO KOTOPBIX MOABEPIKEHO BO3ICHCTBHIO", ClIeAyeT NHOHMMATh BCEX
JIMI, KOTOpbIe MOTEHIIMAJbHO MOIYT IMOTEPSITh IPaxkJaHCTBO TOCYIApCTBa- IIPEIIIECTBEHHMKA, a TaKXKe BCEX
JIAL, KOTOPBIM MOKET OBITh MPENOCTABIEHO TIPaKIAHCTBO TOCYIapCcTBa- IPAaBOIPEeMHHKAS,

16) OmnpemenuTh KaTErOPHUIO JHUIl, YTPAYUBAIOIIAX IPAXIAHCTBO TOCYyTApPCTBa- IPEIIIIECTBEHHUKA,
JIETKO B Clly4yae IOJIHOTO IpaBOIIPEEMCTBAa TOCYIApCTB, KOIJA TOCYTApPCTBO- IPEAIIIECTBEHHUK HIIH
rocymapcTBa- IMIPEIINeCTBEHHUKNA HCYE3al0T B pe3ylbTaTe HM3MEHEHMS CyBepeHUTeTa. BCe JHWIla, O0O0Jamarolue
rPaxkJIaHCTBOM TOCYIapCTBa- MPEIIIIeCTBEHHNKA, YTPAYMBAIOT DTO T'PaKIaHCTBO B KayeCTBE aBTOMATHYECKOTO
MOCIIECTBUS MCUE3HOBEHUS BTOro rocymapctBa. OIHAKO OIpeleieHHe KaTErOPHH JHI[, KOTOPbhIE MOTYT
IOTEPATh TI'PAaKIaHCTBO TOCYJapCTBa- MPeNIIeCTBEHHWKA, IIPEICTABISETCS JIEJOM BeChbMa CIIOXKHBIM B Clydyae
YaCTUYHOI'O IIPABOIIPEEMCTBA TOCYIApCTB, KOTJA ITOCJIE MPOMCIIENININX HW3MEHEHHH TI0CyIapCTBO-
MIpEeJIIIeCTBEHHUK IIPONOJIKAEeT CBOE CYIIEeCTBOBaHHWE. B ®ToM moclemHeM CiIydyae MOXKHO Da3TpaHUYUBATH
II0 MEHBIIIEW Mepe JIBe OCHOBHBbIE TPYIIIbI JIWI[, OOJAJAIOIIUX TPakIaHCTBOM TIOCyIapcTBa-
MIpeIIIeCTBEHHKA: JIMIa, IPOXMBAIOIINE HAa TEPPUTOPHUHU, 3aTparMBaeMoOll H3MEHEHHEM CYBepEeHHUTeTa, Ha
MOMEHT IIPaBOIIPEEMCTBA TOCYIapcTB ( KaTEropus, KOTOpas COCTOMT M3 JIWI, DPOXMBIIHXCS Ha BDTOU
TEePPUTOPHUH, W JUI[, DPOIUBIIMUXCSI B IPYrHX MECTaX, HO MOJYYHUBIIUX TIPakJIaHCTBO TOCyIapCcTBa-
MPEIIIIeCTBeHHUKA DY DPOKICHUU WX B CHIY HATypalW3alli¥), W JIWAIA, POITUBIIHECS HAa TEPPUTOPHH,
3aTparuBaeMoll HM3MEHEHHWeM, HO He IIPOKHWBAIOIINE HAa HEW B MOMEHT H3MEHEHHMs. B paMKax HOCIemHel
KaTeropuM CIeayeT IIPOBOIUTh pa3juyrde MeKIy JIWUIAaMH, IIPOXUBAIOIIUMHU Ha TEPPUTOPUU, KOTOpas
0CTaeTCsI YaCThIO TOCYIApCTBa- IIPEIIIECTBEHHNKA, U IJIMIAMHU, TPOXWUBAIOIIUMUA B TPETHUX TIOCYIapCTBax.

17) He MeHee CIIOXHO DPa3rPaHUYUTL KAaTETOPUIO IIAIl, KOTOPBIM MOKET OBITh IIPEIOCTABIECHO
rpaxkJIaHCTBO TOCyIapCcTBa- IpeeMHUKA. B cllydyae IIOJHOrO IIpaBOIIPEEMCTBA TOCYIapCTB, Kak- TO:
TIOTJIOIIIEHNE OMHOIO TOCYZApCTBA IPYTMM WM OOBEIUHEHME TOCYZAPCTB, KOIIa TOCYZapCTBO-
MPEIIIeCTBEHHUK I TOCyIapCTBa- IPEAIIIeCTBEHHNKN COOTBETCTBEHHO IIPEKpAIlal0T CYIIIeCTBOBATh, BCE
rpaxjaHe TOCyIapCTBa- IPeIIIeCTBEHHUKA WM TOCYIapCTB- MIPEIIIIeCTBEHHUKOB SIBJISTIOTCS KaHIUgaTaM{ Ha
nmproOpeTeHrne TI'paskIaHCTBa TOCYIapCTBa- IPEeMHUKA.

18) B cayvae pasmedeHHS rocygapcTBa, KOITA BBIIIIEYKa3aHHBIE COOOPaKEHUS SIBISIOTCS CTOJb K€
IPUMEHUMBIMH, CHUTYalldsl CTAHOBHUTCS e€Ile OOJiee CIOKHOM BBHIY TOrO OOCTOSATENLCTBA, YTO ITOSIBISIIOTCS

87 D.P. OConnell, The_Law of State Succession (Cambridge, United Kingdom,
Cambridge University Press, 1956), p. 245.

38 CorjacHO IIMPOKO NPU3HAHHOMY MHEHHUIO, W3MEHEHHE CYBEpEHHUTETa 3aTParuBaeT TOJIBKO
rpaxjaH TOoCylapCTBa- IIPEIOIIICCTBEHHNKA, B TO BpeMs KaK T'PaXIaHCTBO IPYIUX IJIWIL], MPOXHWBAIOIIUX Ha
TEPPUTOPMH B MOMEHT Iepemauyd, He 3arparumBaercsd. Cwm., wHamnpumep, Rene Masson v. Mexi co, in
John Basset Moore, International Arbitrations to which the United States has been a
Party , vol. 3, pp. 2542-2543.
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IBa WJIM OOJiee TOCymapCTB- IPEEMHUKOB, M KPYI JIMI[, KOTOPHIM MOXKET OBITh IIPEIOCTAaBICHO
rPaxkJIaHCTBO KaXXIOTO KOHKPETHOI'O TOCYIapCTBa- IPEEMHUKA, JOJIKEH OIPEHesIThCS OTHEILHO.
OueBHIHO, YTO KATETOPUM JHI], KOTOPBIM MOKET OBITh IIPETOCTABIECHO TIPakTAHCTBO Pa3IUYHBIX
roCyIapCTB- IPEEMHUKOB, OYIYT HEePeKpPhIBATHCS. AHAJIOTHYHBIE CIOXKHOCTH OYIyT BO3HHUKATH C
pasrpaHMYeHUEM KaTerOpHH IJIMI[, KOTOPBIM MOXKET OBITh IPEJOCTABIEHO TI'PasKJaHCTBO TOCYIapCTBa-
IIpeeMHUKA B Cllydyae OTIEIEeHUs WM Tepelavyd YacTH WIN 4YacTed TEepPPUTOPHUH.

19) B 4YmcIO KWTeleld TEPPUTOPHUHM, 3aTPArMBaeMOM IIPaBOIIPEEMCTBOM T'OCYIApCTB, MOTYT BXOIHUTH
IIOMMMO TpaxkJaH TOCyIapCTBa- IPeNIIeCTBEHHNKA TpaskaaHe TPEThbUX TOCYZApPCTB M JIMIla Oe3 TpaskKIaHCTBa,
MIPOXKWBAIOIIE Ha DTOW TEPPUTOPDHMU HAa MOMEHT IIpaBompeeMcTBa. OOIIENPU3HAHHO, YTO:

"Ha nun, OOBIYHO MPOXKMBAIONINX HA IIOTJIOIIAEMON TEPPUTOPUH, SIBISIOIIUXCS IPaKIaHAMU

[ TpeTbMX] TOCYZApCTB W B TO K€ BpeMs He SABJISIONIMXCS TPaXIaHAMH TOCYTApCTBa-
IpejIIecTBeHHNKA, He MOXKET OBbITh pAacIpPOCTPAaHEHO TI'PaKIAHCTBO IIPEEMHHMKA. BMecTe ¢ TeM JHIA
0e3 rpakJaHCTBA, IPOXKMBAIOIIMe HAa TAaKOM TEPPUTOPUH, HAXOMATCS B TOM XKe IIONOXKEHUH, YTO H
ypOXKJIeHHble IpakKiaHe ToCylapcTBa- IpefIIecTBEHHUKA. Y KaxKJOTro TIOCyIapcTBa ecTh
pyIMMEHTapHOE IIPaBO HATYypPalM30BaTh JMI[ 0e3 IpakKJaHCTBA, IPOXKMBAIOIIUX HA €ro

teppuropun” *°,

20) Tem He MeHee CTAaTyC STHX ABYX KATErOPHWH JHI[ OTIMYAETCS OT CTAaTyca TpaxiaH
rocymapcTBa- IIPeIIIecTBEHHNKA. II0oTOMy TepMHH " 3aTpardBaeMoe JIWIO" He BKIIOYaeT B ceOs HU
rpaXkjaH TPETbMX TOCYIapCTB, HM JHI[ 0e3 TpaxkKIaHCTBA, KOTOPbIE HAXOIWUINUCh HA TEPPUTOPHUU JIFOOOTO
u3 " 3aTparuBaeMbBIX TOCYHapCTB', eclIM OHM He IIOANAaTaloT II0J KAaTErOpHIO JHIl, KOTOPhIE B MOMEHT
IIPaBOIIPEEMCTBA TOCYJAPCTB MMEIH IIPABO Ha IPHOOPETEHME I'pakJAHCTBAa TOCYTApCTBA- IMPENIIECTBEHHNKA B
COOTBETCTBUM C €r0 3aKOHOJATEIbCTBOM.

IIpeamobyia

YVUUTBIBAsl, 9YTO B CBSI3W C HENABHUMH CIIyYasMHU IPABOMPEEMCTBA TOCYIAPCTB IPOOIEMBI
rpakXJaHCTBa BHOBb CTalM IIPEIMETOM 03a00YEHHOCTH MEKIYHAPOMSHOTO COOOIIECTBA,

IIOMYEpPKUBAs, YTO, XOTS WMHCTUTYT TPakJaHCTBA IO CYIIECTBY PEryJIUPYETCS BHYTPEHHUM
IIpaBOM, MEXIYHAPOIHOE IIPAaBO YCTAHABIMBAET OIpENeIeHHbIe OrPAHMYEHHS B OTHOILIEHHHM CBOOOMIBI
IEeVICTBUN TOCYHAPCTB B BTOM 00JIACTH,

Oymyum yOesKIeHbl B HEOOXOMMMOCTH KOOMMUKAIUKA M IIPOTPECCUBHOIO DPA3BUTHS HODM
MeXIyHapOTHOTO IIpaBa, KacaloIIMXCs TpaXIaHCTBA B CBS3U C IIPABOIIPEEMCTBOM TOCYIapCTB, Kak
CcpencTBa O0ecIeyeHuss 0ojiee HaIeKHOM IIPABOBOM OCHOBBI MEKIYHAPOIHBLIX OTHOIIECHUN M
VKpeIUIeHUsI yBaXKeHUs IIpaB dYelOBEeKa,

CCBLITASICH Ha BceoOlIyio mekaapalyio IIpaB YelOBeKa, IIPOBO3IIIACHBIIYIO IIPABO KaXKIOI'O
YyeJOBeEKa Ha TPaKmIaHCTBO,

(.

KommenTapuit

% QO’Connell (1956), op. cit., pp. 257-258.
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1) B mpommom Kommccust B 0OIIEM IIpelcTaBlIsiia CBOM IIPOEKTHI CTaTEM IO PACCMOTPEHHBIM €0
BOIIpOCaM 0e3 IIPOeKTa IpeaMOyIbl M OCTaBJIsAIa DPa3paOdOTKy IpeaMOylabl W OOBIYHO TaKKe ITOJIOKEHUH O
paspelleHur CIIOPOB M 3aKIIIOYUTENbHBIX ITOJOKEHUM OyIyIero JOKYMEHTa IS IHIIJIOMATHYECKOM
koHbepenmuu‘®., Onpmako CHeNUANBHBIA NOKJIANUYUK HEe BUIUT HUKAKMX IPUYMH IJII TOrO, YTOOBI
Komuccust cTporo ciiemoBalla ®TOM HpakKTHKe, OCOOEHHO B TeX CIIydasX, KOINa, KaK IpeIcTaBlseTCs,
mpeaMOylla HMIeaJbHO TMOIXOMMT IJsI BKIIIOUEHHS B HEe HEKOTOPBIX DIEMEHTOB, SIBISIOIIUXCS CIEICTBHEM
CYIIIECTBEHHBIX IIPOOJEM, O KOTOPBIX HIET peYb B CaMOM IIpOeKTe cTaTei. IlodTOoMy OH mpemiiaraeT
COCTOSIIIYI0 M3 YeThIpeX ITYHKTOB IIpeaMOyJy IIpOeKTa CTaTeW O TpaXkJaHCTBE B CBS3H C IIPABOIIPEEMCTBOM
roCyIapcTB, pPAacCMATPHUBAIOIIYID BOIPOCHI, KOTOpHIE, IO €ro MHEHMIO, He JIOJKHBI OBITh HMCKIIFOYEHEI.
OHHM MOTYT OBITh HE EIWHCTBEHHBIMU ITYHKTAMH, KOTOpbIe OYIyT BKIIOYEeHbI B mpeaMOyiy;, ClenuaibHbIN
MOKJIaTIUK OCTaBIsSeT Ha ycMoTpeHme KoMwuccuu BOIIpOC O TOM, CIIeyeT X B Hee H00aBUTh Ipyrue
ITOJIOKEHMSI.

2) TlepBblil IYHKT IIPOEKTa IIpeaMOyJIbl YKa3bIBAeT Ha OOOCHOBAHME M IIPEICTABISIET COOOM
IBUKYIIYIO CUIY IpealIpUHUMaeMbIX KoMHCCHEN YCHIIMH. 03a004eHHOCTh MEXKIYHAPOIHOTO COOOIIECTBA IO
IIOBOJIy pEIlleHus] MpOoOJeM, CBSI3aHHBIX C TPakJaHCTBOM B Cllydyae IMpaBOIIPEEMCTBa rocymapcTB. Kaxk
MIOATBEPKIAEeTCS B IIEPBOM KM BTOPOM JOKJIamaxX, TaKas 03a00YEHHOCTh BHOBb BO3HHUKJIIA B CBS3H C
HEIaBHUMHU CIy4YasMH IIpaBoIIpeeMcTBa rocymapcTB. OHa HpOSBISETCS IIO- pa3HOMY. B mepBoM HoKiajie
CONIEPKMUTCS CChIIKA Ha DPabOTy HECKOIBKUX MEXIYHAPOTHBIX OPraHOB, 3aHUMAIOIIUXCS B HACTOSIIIEE
BpeMs BOIIPOCAMH TIPaXKTAHCTBA B CBSI3M C IIPABOIPEEMCTBOM TrocymapcTB*. MexXmy TeM, Ha 5THX
dopyMax OBUI JOCTUTHYT 3HAUYMTENLHBIA IIporpecc. Tak, Komwurer »KcIepToB IO rpaxigaHcTBy CoseTa
EBpombl pa3pa®oTall IIPOEKT €BPOIENMCKOM KOHBEHIIMM O TpaxKIaHCTBE, COIEP3KAIM, B YaCTHOCTH,
MIOJIOKEHMSI, Kacalolluecss YTPaTbl W IPUOOPETEHWS TpakIaHCTBA B CHTYallUsSX IIPABOIIPEEeMCTBA
rocymapcts®?. Ipyrum opranom Cosera Espomsl - Espormenickon komuccuen " JleMoKpaThs depes
3akoH" ( BeHermamckas kommuccus) - B ceHTsA0pe 1996 roma Obuia mpuHsTa JleKmapaius O ITOCIEICTBHUSIX
IIPaBOIIPEEMCTBA TOCYJAPCTB I T'paXIaHCTBa ¢usmdeckux aun’e. UYto KacaeTcsa IpoOIEMBI
0e3rpaskIaHCTBa, BKJIIOYasT OE3rpakJaHCTBO B pe3ylbTaTe IIPaBOIIPEEMCTBA, TO, CYIsS IIO BCEMY,
pacTylMil HMHTEepeC K HeH IpOosBIsSeT YIpasiaeHne BepxoBHoro komuccapa Oprammsanuy OObeIMHEHHBIX
Hanuit mo genam 6exennes ( YBKB) 44

40 Ogmako B IpOEKTe AEKJIapalyyd IpaB M OOA3aHHOCTEHM TOCYIAapCcTB M JBYX IIPOEKTaX KOHBEHIUI
00 ycTpaHeHMH Oe3rpakIaHCTBa B OYOYIIEM M O COKpAIleHHH Oe3rpakJaHCcTBa B OyIyIIEeM IIpeaMoOyia
comepxkurcsa. CM. coorsercTBeHHOo Yearbook ... 1949 , p. 287, u Yearbook ... 1954 , vol.
I, p. 143.

41 A/CN.4/467, nyHkT 31.
2 DIR/JUR (97) 2.
4 3pmecy m pmanee " Bemenmanckas meknmapamus”.  JLoxkyment CDL-NAT (96) 7 rev.

4 0630p HemaBHmx Mepomnpusatuit YBKB B »Tonm o6mactum cm. Carol A. Batchelor, "UNHCR
and Issues Related to Nationality”, Refugee Survey Quarterly , vol. 14, No. 3,
pp. 91-112. CM. Takxke jokinan HMcmomautenpHoro kommrera IIporpammber BepxoBHOro Kommccapa
Opranmsanuy OObenuHeHHBIX Hanumi mo menaM OexKeHIeB O paboTe ero COpPOK IIECTOH CECCHH,
Odumnnaneasie otyeTsl 'eHepanpHont AccamOnen, ngrumecsaras ceccust, Jomoamenme Nt 12 A
(A/50/12/Add.1, nyekT 20) u "Report of the Subcommittee of the Whole on
International Protection" (A/AC.96/858, paras. 21-27), a Takxke pesoaronno 50/152
I'enepansHoin AccamOien or 21 mexa6ps 1995 ropa, osariaBieHHyIo " YIpabienue BepXoBHOIO
komuccapa Opraummsanuy OObeguHEeHHBIX Harmmii mo meaam OexKeHIIEB'.
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3) Bo BTOpOM myHKTe IpoeKTa IpeaMOylbl OTpaskeHa uies, 4YTO, XOTS TPaXkKJaHCTBO B
OCHOBHOM DETryIHUpyeTCs BHYTPEHHHUM IIpAaBOM, OHO HMeeT IMpPSMOE OTHOIIEHHEe K MEeXIYHapOIHOMY
mopsaky. CyBepeHHTET TOoCyJapcTBa B OIpEINENIeHHMH ero IpaskjaH He O3HavyaeT OTCYTCTBHE BCEX Pa3yMHBIX
OrpaHUYEHMWI. 3aKOHOJATENbHAss KOMIIETEHIIMS TOCYJapCTBa B OTHOIIEHWM TIpakIaHCTBA HE SIBJISIETCS
abcomotHon*®. Kaxk mopreepxkmaer Pecek, " cyBepeHHas IpeporaTuBa MPUHUMATh 3aKOHOLATEILCTBO IIO
BOIIPOCY [ rpaXkmaHCTBA] He TapaHTUPYeT peajH3alliil BCEro BHYTPEHHErOo IIpaBa Ha MEXIYHapOIHOM
ypoBHe" 6,

4) CyllecTBOBaHHE OTPAHUYEHMII B OTHOIIEHMU KOMIIETEHIUMH TOCYIapCTB B ®TOM O0OJIACTH ObLIO
YCTAaHOBJIEHO pPa3iMYHLIMKA OpPraHAMH. B CBOeM KOHCYJIbTATHMBHOM 3aKJIIOYEHHUH IO Jely O 3aKOHaX O
rpaXxjuaHcTBe, H3JaHHBIX B TyHuce u Mapokko?’, IlocTosiHHas MajaTa MeEXIyHapOmHOIO IPaBOCYIHS
[OJYEepKHyNa, 4YTO BOIPOC O TOM, BXOIWUT JHM KaKas- JU60 IpobieMa HCKIIOYUTENbHO B IOPUCTUKIIAIO
KaKoTo- IU00 TOCyJapcTBa, IO CYTH HOCHT OTHOCHUTEIBHBIN XapakTep M 3aBUCUT OT DPa3BUTHUSI
MeXKIyHApOIHbIX OTHOIIEHHI, M 3asBUla, YTO OaXe B OTHOIIEHWH BOIPOCOB, KOTOpble B IpPUHIUIIE He
peryIaupyioTcsi MeXKIyHapOmHBIM IIPAaBOM, IIPaBO TOCYJApCTBA MCIOIb30BaTh CBOM JIUCKDPEIIMOHHBIE
IIOJHOMOYHSI MOXKET OBbITh OTPaHHYEHO 00S3aTelbCTBAMM, KOTOPbIe OHO MOKET B3ATh Ha cebs IIo
OTHOIIEHUIO K JPYTUM TOCYIapcTBaM, B CBS3U C 4YeM €ro IOPUCIMKIUS CTAaHOBUTCS OTPaHHYEHHON
HODMAaMH MEXKIyHapOIHOro mpasa‘s.

5) AHAJOTMYHBIM 00pa30M, B CTaThe 2 IPOEKTa KOHBEHIMU O TI'PasKIaHCTBE, IIOATOTOBIECHHOTO
B paMKaxX HCCIIeloBaHMS ['apBapicKOM IIKOJLI IpaBa B O0OJACTH MEXIYHAPOIHOIO IIpaBa, TOBOPUTCS, YTO
IIOIHOMOYKE TOCYJApCTBA IPENOCTABIATh CBOE IPAXKITAHCTBO HeOe3rpaHMuyHo*®. B cOOTBETCTBHH €O
cratbert 1 T'aarckoil KOHBEHIIMHM O HEKOTOPBIX BOIIPOCAX, OTHOCSIIHUXCS K KOJUIU3USIM 3aKOHOB O
rpaxkganctBe 1930 roma, KaxkJgoe TOCYIapCTBO HMMEET IIPaBO OMIpPENesiTh, KTO B COOTBETCTBHH C €TI0
COOCTBEHHBIMHM 3aKOHAMH SIBIISIETCS €ro TpaXkjJaHaMM, OJHAKO TaKWe 3aKOHbI NPHU3HAIOTCS IPYTHMH
roCyIapcTBaAMU TOJBKO " IIOCTOJBKY, ITOCKOJBKY OHH COOTBETCTBYIOT MEKIYHAPOIHBIM KOHBEHIIHSIM,
MEXIYHAPOINHBIM OOBIYasAM M OOIIENPU3HAHHBIM IIPUHLIMIIAM IIpaBa B BOIPOCEe TIpaXumaHcTsa' °C,

6) OyHKIAS MeXIYHapOTHOrO IIpaBa CBOIUTCS TIIaBHBIM 00pPa3oM K TOMY, YTOOBI OrDAHHYMTH
KOMIIETEHIIUIO TOCYIAapCTBa- MPEIIIIeCTBEHHNKA B INIaHEe yIep>KaHUs OIpeNelIeHHBIX JIWI B KauyecTBE ero

N

> Batiffol and Lagarde, op. cit.,, pp. 69-70.
4 Rezek, op. cit., p. 371

4 p. C. 1. J., 1923 , Series B, No. 4, p. 24.

4 Cm. rtakxke Oppenheim’s International Law , op. cit,, p. 852.

4% CraTbgd 2 TJIACHT ClenyIollee:

"3a HCKIIOYEHUEM CJIy4aeB, KOINa HACTOSIIAs [ MPOEKT| KOHBEHIUS IIpeIycMaTpUBaeT
WHOE, KaxXjoe TOoCYZapCTBO MOKET OIpPENeNsiTh IMOCPEICTBOM CBOEr0 3aKOHOIATEIbCTBA, KTO
SIBIISIETCSL €0 TIpakJaHaMH, IIpH COOMIONEHMM ITOJOXKEHUH JTI000T0 CIIEMUAILHOTO ITOT0BODA,
YYaCTHHKOM KOTOPOTO MOXKET OBITh DTO TOCYZAPCTBO; OMHAKO COMIACHO MEXIYHAPOIHOMY
[paBy ITOJIHOMOYME TOCYIapCTBa IPEIOCTABISATh CBOE TPaxkIaHCTBO HebGesrpanmdHo". ( Cwm.
CHOCKY 23 BBIIIIE).

%0 Cm. Laws concerning nationality, United Nations Legislative Series ,
ST/LEG/SER.B/4, p. 567.




A/CN.4/480
Russian
Page 27

rpaxjmaH U KOMIIETEHIIMIO TOCyIapCTBa- IPpeeMHUKA 3asBISITh O TOM, YTO OHHU IIPUHAJMIIEXXAT eMy.
OrpaHnymBas TaKyl KOMIIETEHIIMIO TOCYIApCTB, MEXJIYHapOIHOE IIPaBO JIOMyCKaeT " OIpejeleHHbIN
KOHTPOIb 3a TeM, 4YTOOLI TOCyJapCTBa He IPOSBISIIN UYPE3MEPHOM AKTHBHOCTH B IIPETOCTABIEHHH CBOETO
rpakJaHCTBa, JIHWINAasT TaKWe IHEHMCTBHUS OOJIBIIMHCTBA MEXIYHAPOTHBIX ITOCIENCTBHN", IOCKOIBKY

" pellleHMe KaXKIOro TOCYZapcTBa O IIPENOCTABIEHHH €ro IpakJaHCTBa BOBCE HE 00S3aTEIbHO MOJIKHO OBITh
0€30rOBOPOYHO IIPUHATO HAa MEXIYHAPOZHOM ypoBHe" . Poib MexXIyHapOZHO- IPABOBBIX HODM,
Kacaroluxcs TIpaxkJaHCTBa, II0 MEHBIIEH Mepe B TOM, 4YTO KacaeTcs OOINMX IPHUHIIUIIOB M OObIYas,
TaKMM 00DPa30M, B OIPENCICHHOM CMBICIE HOCHT OTPAHMYMTEIBHBIA XapaKTep 2.

7) Camo 1o cebe MexKAyHapoJHOE IIPaBO He MOXKET aHHYJIMPOBATh WM KOPPEKTHPOBAThH
NeficTBAe HAIMOHAJIBHOTO 3aKOHONATENbCTBA O IPAaKIaHCTBE (U3UYECKUX JHI. XOTS, C OTHOM CTOPOHBHI,
OHO YCTAHABIUBAE€T OTPAHUYEHUS B OTHOILIEHWM KATerOPUM IHIl, KOTOPBIX TOCYIapCTBO- IPEEMHUK MOIKET
OTHOCHUTh K YHCJIy CBOMX IPaXKiaH, C APYrof CTOPOHBI, B CHIYy OIPAHMYEHHOIO XapaKkTepa IelCTBHUS
MeXKIyHapOJHOIO IIpaBa OHO HE MOXKET OUKTOBaTh TOCYIAPCTBY- IIPEIIIEeCTBEHHMKY, O00g3aHO JIA OHO
COXpaHSATh STHUX JHI[ B KauecTBe cBoMX rpaxpan>. Kax yTepxkmaer Pecek, HOPMBbI MeXXIyHapOIHOTO
mpaBa " HOAXOIAT JIs OOOCHOBAHHUSI OTPHMLAHMS Ha MEXKIYyHapOJHOM YDOBHE TI'DaKIaHCTBA,
IpefoCTaBIeHHOr0 rocygapcTsoM. Ho OHM He MOTYT OIpaBiaTh IIONTBEPXKJIEHUE TPaKITAHCTBA, KOTOPOE
COOTBETCTBYIOIIEE TIOCYHAapCTBO OTKA3bIBAETCS IPEJOCTABISATh. B STUX CIydasX IMPEUMYIIECTBEHHYIO CHIY
AMeeT 3aKOHONATEIbCTBO YKa3aHHOrO rocymapcrsa’ 3.

8) IlomMmuMoO cBOeM TPaIWMIIMOHHOM pOJIM, 3aKJIIOYalonIelicsd B OrpaHHMYECHUM KOMIIETECHIIMH
roCyIapcTB B OOJIACTH TPaxXkJaHCTBA, MEXAYHAPOTHOE IPaBO BBOJUT eIlle OJHO ITAaBHO IIPH3HAHHOE
OTpaHMYEHME WX CBOOOIBI, KOTOPOE IPOMCTEKAET M3 IIPUHIIMIIOB, KACAIOIIMXCS 3all[UThI IIPaB YeIOBEKa.
DTOT acHeKT TOXEe 3aTparuBalics B CBSA3U C IOATCOTOBKOM I'aarckoi kKoHdepeHumum 1930 roma®®. Bto
OBLIO TaKXKe OTMe4YeHO MeKaMepHMKAHCKMM CYJIOM II0 IIpaBaM 4YelIOBeKa, KOTODBIM 3asIBHJI, YTO, XOTS
MpegoCTaBJIeHNEe U peryJIMpOBaHME TI'pa’kKIaHCTBa BXOJUT B IOPUCIMKIIMIO TOCYIZapCTBa, STOT IIPUHITUAI
OTpaHMYEH TPeOOBAHMAMM MEXIYHAPOMHOIO IIpaBa B OONACTH 3alllATBHI IIpaB dYeJoBeKa“®,

9) BaxkHOCTL ®TOro BTOPOro BHIA OTpPaAaHMYEHHH 3HAYUTEIHHO BO3pOCIa IIOCIE BTOPOM MHUPOBOM
BOWHBI B CHJIy TOTO HMIIyJIbCa, KOTOPBHIM MOJy4YMJIa 3allliTa IIpaB 4ejoBeKa. BcCieacTBHe ®TUX HOPM U
TIPUHITUIIOB HEKOTOpHIe IIPOIECChl BHYTPUTOCYIapCTBEHHOTO IIpaBa, TaKWe, KaK IIPOIeCChl, BeayIIue K

51 Oppenheim’s International Law , Op cit., p. 853.

52 Cm. Rezek, op. cit, p. 371; Paul Lagarde, La nationalité francaise , Paris,
Dalloz, 1975, p. 11; Jacques de Burlet, "De l'importance d'un ’droit international
coutumier de la nationalité’™, Revue critique de droit international privé , 1978,

vol. 67, p. 307 et suiv.
5 QO’Connell (1967), op. cit.,, p. 499.

5 Rezek, op. cit., p. 372.
5% " Cdepa BHYTPEHHUX 3aKOHOB, pEryIUPYIOIIUX TPaxKITAHCTBO, HOJKHA CUYMTATHCS OrPAHMYEHHOMN
C y4eTOM IIpaB M OOSI3aHHOCTEN HWHIMBUIOB M Ipyrux rocygapcts”. Leaque of Nations Conference
for_the Codification of International Law, Bases for Discussion , vol. 1

(Nationality), C.73.M.38. 1929.V, Reply of the United States of America, p. 16.

5%  Proposed Amendments to the Naturalization Provisions of the Political
Constitution of Costa Rica (1984), ILR__, vol. 79, p. 284.
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0e3rpaskIaHCTBY WM KaKOMY- JIMOO BHAY IWCKPUMHUHAIIMH, CTallM IIOJBEPraThCsS COMHEHHUIO Ha
MEXIYHAPOTHOM YpPOBHE. OTO CIPaBeIJWBO B OTHOIIEHWM 3aKOHOB O TpaKJaHCTBE B IIEJIOM, a TaKXe B
KOHKDETHOM KOHTEKCTE IIPaBOIIPEEMCTBA TOCYIApCTB. B ®TOM 3aKkiiodaeTcs ONWH M3 Hambojee
IIpUMeYaTeIbHbIX aTPUOYTOB DPAa3BUBAIOIIUXCS HOPUIUYECKUX DPAMOK, B KOTODPBIX IIPOMCXOIWIN HeTaBHUE
CIy4YyaW IIPaBOIIPEEMCTRBA.

10) B orimume oT OOCYKIEHHOMW BBIIIE IIEPBOM KAaTErOPHMHM OTPAaHMYEHMH CYIIECTBEHHBIM BOIIPOC B
HTOM ClIydae 3aKJIIOYaeTcs] He B TOM, OCYIIECTBISET U TOCYIapCTBO CBOU JTUCKPEIIMOHHBIE ITOJTHOMOYHUS B
pPaMKaxX CBOEHM TEPPUTOPHANIPHON WM JUYHOW KOMIICTEHIIUM, a B TOM, JejlaeT JIU OHO BTO B IOPSIKE,
COOTBETCTBYIOIIIEM €ro MeXKIYHapOIHBIM 00s3aTeIbCTBAM B 00JIaCTU IIpaB dYejoBeka. OmHAKO, KaK W B
Cllydae IIEPBOM KAaTErOPUU OrpaHUYeHHM ( OCTaBIIsII B CTOPOHE BOIPOC O MEXIYHAPOITHOW OTBETCTBEHHOCTH
rocymapcTBa 3a HEBBIIOJHEHUE €ro 00s3aTelbCTB B 0O0JIACTH IPaB YeJIOBEKA), 9Ta BTOpPAas KaTeTOPHUS
OrpaHMYEHUIN HE 3aTparuBaeT TaKxKe NeNCTBUTEIbHOCTA HAIIMOHAJIBHOIO 3aKOHOJATEIBhCTBA M €ro
9¢HEKTUBHOCTH B COOTBETCTBYIOIIEM TI'OCYIapCTBE.

11) MUgmest, Ha KOTOPOH OCHOBBIBAETCS IMPOEKT BTOPOIO IYHKTA IIPeaMOyINbl, IOJyYMUIa MIAPOKYIO
nmonnepXkky kKak B Komwmccnmn, Tak u B lllectom komurere®. OOCyXKiueHHe Ha ®TUX GOpyMax
CBUIETEILCTBYET 00 OOIINEM IpHU3HAHWKM TOro GakTa, YTO TPaKIaHCTBO TIIABHOM 00DPa30M DEryIupyeTcs
BHYTPEHHUM IIPABOM H YTO MEKAYHAPOMHOE IIPaBO HE MOXKET IIOAMEHSTH COOOM BHYTPUIOCYIAPCTBEHHOE
IIpaBO B ®TOM CBS3HM, OJHAKO IIPH DTOM TOCYIAPCTBO- IMPEIIIECTBEHHUK WM TOCYIapCTBO- IPEEMHUK, B
3aBUCHMOCTH OT OOCTOSITEILCTB, HE MOXKET CChLIATHCS HA TO, YTO TPAXKAAHCTBO B TIEPBYIO OYEpenb
SIBIISIETCS. MHCTUTYTOM BHYTPEHHETO IIpaBa, B ONpaBIaHHME HECOONIONEHWS WM CBOMX COOTBETCTBYIOIIUX
00513aTEIBCTB 10 MEKIYHAPOIHOMY IIPaBY.

12) Psanp umenoB Komuccuu MOTYEpKHYIM, YTO HMEHHO Da3BUTHE CTAHIAPTOB B 0OJIACTH IIpaB
YelloOBeKa YCTAHABIWBAET HOBBIE IIPENebl TUCKPEIMOHHBIX ITOJHOMOYHN TOCYIapCTB B BOIPOCE
rpaxmanctsa®. OmHAKO OBLIO BBICKA3aHO TAKXKE MHEHHE O TOM, YTO DPOJb MEXIYHAPOMHOIO IIpaBa,
BKIJIIOYAs. MEXIYHapOIHbIE CTAHIAPTHI B OOJIACTH IIpAaB YeJOBEKa, HE JOJKHA BBIIEISITHCS YpPE3MEDPHO,
IIOCKOJLKY KaK TEeOpHs, TaK U CyJeOHas MpakTHKa IIPU3HAIOT KCKIIOYUTEIBHBIA XapaKTep KOMIIETEHIIUHN
rOCYIapCTB IPH ONpENeJeHMH BOIpPOCAa O TOM, KTO sBIFeTcA ero rpaxpmanamm>. TeM He MeHee OBLIO
IIpHM3HAHO, YTO padora Komuccwu MOOIKHA OBITH COCPENOTOYEHA HMMEHHO HA BTOM POJH MEXIYHAPOIHOIO
IIpaBa B KOHKPETHOM KOHTEKCTE IIPABOIPEEMCTBA TOCYIApPCTB, KAKOM OBl OTPAHMYEHHOM OHA HHU ObL1a®C,
IlosTOoMy B IpenjaraeéMoM IIPOEKTE BTOPOr0O IYHKTA IIpeaMOyIbl IPENIpPUHSITA IIONBITKA OTPA3UTh CBSI3b
MeXJIy BHYTPEHHHMM M MEXIYHAPONSHBLIM IIPABOM B OOJACTH TIpaxkIaHCTBA TAKUM 0O0pa3’oM, UYTOOLI
COTJIaCOBaTh 00€ TOYKK 3pEHUS.

13) B mpoekTe TpeThero MyHKTa IMPeaMOYyNIbl MOTYEPKUBAETCS HEOOXOMUMOCTh KOTUMDUKAIMU U
MIPOTPECCUBHOTO DAa3BUTHSI MEKIYHAPOMHOTO IpaBa B paccMaTPUBaeMOM O00JacTH, T. €. TpaXkJaHCTBA B
CBSI3W C IIPABOIIPEEMCTBOM TocymapcTB. UTO KacaeTcsl ero CylllecTBa, TO TaKOe 3asBICHHE IIPENCTABIISIETCS
MoJMHOCThIO oOocHOBaHHBIM. J[I. II. O’ KonHemn, mnpu3HaBasi, 4YTO " MOCIEICTBUS HM3MEHEHUS CYyBEPECHHTETA

57 Cm. Odunnanspasle oT4eTsl 'eHepanbHOM AccaMbieu, naTtumecstas ceccus, JlomonHerue N 10

(A/50/10), nyukr 183; cm. Takxe A/ C.6/51/SR.37, nyukr 30; A/C.6/51/SR.39, nyHKT 12.

% Cm. BeicTymeHust r- Ha Kpodopma, r-na ®omonr (A/CN.4/SR.2388), r- Ha Anb- BaxapHbl
(A/CN.4/SR.2389), r- Ha Kabanu, 1- Ha SImamer u 1- Ha Kycym- Atmamxku (A/CN.4/SR.2390).

5 OdunuanpHele oTueThl ['eHepanbHON Accambien, nstunecaras ceccusi, JHomomHenue N 10
(A/50/10), myHKT 184.

60  Tam xe, mnyHKT 183.



A/CN.4/480
Russian
Page 29

IUIST TPaXkKIaHCTBAa KUTEJIEH [ COOTBETCTBYIOIIEH TEPPUTOPHMH] IPEICTABISLIOT COOOM OXHY M3 HamboJee
CIOKHBIX IIPOOJEM B OOJACTHA IIPABOBRIX HOPM O IIPaBOIPEEMCTBE rocymapcts’, emre B 1956 romy
MOmYepKHBajl, YTO "®Ta TeMa, MOKET ObITh, B OOJIbBIIEN CTEIeHH, YeM Jrobas apyras B 00JIacTH
IIPaBOBLIX HOPM O IIPaBOIIPEEMCTBE TOCYIAPCTB, CPOYHO TpeOyeT KOguMKAIMU WIH pa3pabOTKH
MEXXIYHAPOOHBIX HOPDMATHBHBIX akKTOB" %,

14) HegmaBHUI POCT YHUCJIa HOBBIX TOCYyIApCTB elle 0ojiee IOTYEPKHYNIT HEOOXOMUMOCTH OOJIBIIIETO
OCBEIIEHWSI HOPM, KacaloIIuXCs TIpakKJIaHCTBa, KOTOPbIe MOTYT OBITh IPUMEHHMBI B Cllydyae
IIpaBOIIPEEMCTBA TOCYIapCTB.

15) B xome paccmotpenms mokiaama Komuccum IllecThIM KOMHTETOM Ha IISITUIECSITOM CECCHH
I'enepanbHoil AccaMOiied mellerally, BBIPAa3WBIINE CBOM MHEHHS B OTHOIIEHWH TIiaBbl |l IOKJIaja,
KOTOpasi KacaeTcs TEeMBbl O MpPaBOIPEEeMCTBE TI'OCYIAapCTB W €ro IIOCIEICTBHU MJIsS TpakKmaHCTBA (U3UYECKUX
¥ IOPUIWYECKMX JIMI?, IONYEPKHYIM HEOOXOIMMOCTH DEIIEHHWS STONM IPOOIEMBI M B TO Xe BpeMs
OTMETHIIM, dYTO padora Komuccum 1o ®TOH TeMe OTHOCUTCA KaK K KOSUMHUKAIMM, TaK U K
IIPOrPECCUBHOMY PAa3BUTHIO MEXXKIYHAPONHOTO NpaBa®®. AHaJorMuyHble MHEHHMS OBLIM BBIPAXKEHBI B XOIE
NpeHUI Ha MSThIECAT INepBOM ceccun leHepanbHOM AccamOiuen®. B oTBeT Ha TaKyl0 HEOOXOIMMOCTH
I'enepanbuas Accambiess mpocwiia KoMuccnio MeXIYHAPOTHOIO IIpaBa IIPOBECTH IIPEIMETHOE HCCIEeTOBAHIE
IO BOIPOCY O TpaKTaHCTBe (U3UYECKUX JUIT B CBSI3W C IIPAaBONPEEMCTBOM TOCYIapCTB U yTBepauja
AKTUBHBIM TpaduK 3aBeplIeHHUs IMepBOTO YTEHHS IIPOEKTOB CTaTell IO »Toi Teme®®,

16) B TekcTe IpPOEKTa TPETHETO IYHKTA IIPeaMOybl HCIOIB3YIOTCS (DOPMYIHUPOBKH, aHAIOTUYHBIE
dopMyIMpOBKaM B IIyHKTaxX IpeaMOysl BeHCKMX KOHBEHIMH O IIpaBOIIPEEMCTBE rocygapcts 1978 u

61 O’Connell (1956), op. cit., pp. 245 and 258.

62 Cm. kpaTtkue ortueThl o mnpenmsx (A/C.6/50/SR.13, 15-16, 18 n 20-24), a Takxke
" Tematuueckoe pesrome oOcyxkumenuin B Illecrom komurere I'eHepanbHON AccaMOied Ha €€ ISITHIECITON
ceccun, monrorosienHoe Cekperapmatom” (A/CN.4/472/Add.1, MyHKTHI 1-29).

63 A/CN.4/472/Add.1, nyHKTEl 1-3. AHAJOrmyHLEIM 00pa3oM, cocTaBuTeln lapBapmcKoro
mpoekTa KoHBeHIMH 1929 roma o0 rpaXJaHCTBE HE CUYMTAlIM IOCTATOYHBIM OCYIIECTBISTH CBOIO pabOTy Ha
6ase IpPOCTOM KOXU(UKAIMHU IEHCTBYIOIIMX HOPM OOBLIYHOTO mpaBa. OHM IIpU3HAIH, 4YTO:

" XOTsI HEKOTOphlE W3 €ro IIOJIOKEHWH [ IpoeKTa KOHBEHIIMH| MEeKJIApHPYIOT, YTO CYATAETCS
IENCTBYIOIIUM MEXIYHAPDOAHBIM IPABOM, [ OH] He OrpaHWYEH H3JIOXKEHHEM HODM IEHUCTBYIOIIErO
IpaBa W TIPEICTABISIET COOON IOMBITKY CHOPMYIMPOBATL HEKOTOPBIE IIOJIOKEHWS, KOTOPBIE B CIydae
WX TPUHSATHS CTAHYT HOBBIMHM IIPaBOBBIMH HODMaMu'.

Comments to the 1929 Harvard Draft Convention on Nationality, American Journal
of International Law , vol. 23 (Special Suppl.) (1929), p. 21.

64  Cm., Hanpumep, A/C.6/51/SR.37, nyskT 30.

65 QOdunuanpHple oTueThl ['eHepalbHON AccamOien, NOsThIecsAT HepBag ceccus, JomonaHeHue N 10

(A/51/10), myHKT 88c.
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1983 romos®®. IloMMMO HM3MeHeHHsS Ha " HOPMBI MEXIYHAPOMHOIO IIpaBa, Kacalollhecs IPakKIaHCTBA B
CBSI3M C IIPaBOIIPEEMCTBOM TIOCYIAapcTB', KOTOpOe He HYXHAeTCd B DPa3bsICHEHUSX, B IYHKTE YyKa3bIBaeTCH,
YTO YKpEIUIeHHEe YBaXKeHUs IpaB YeJOBeKa SIBISETCS elle OTHOM IIeNbI0 KOTUGbHUKAIMU M IPOTPECCUBHOTO
pPa3BUTHS BBIIIIEYKA3aHHBIX HOPM. Takoe mo0aBieHHe K (OpPMYyIMpOBKaM BeHCKMX KOHBEHITHI
MIPEJICTABISIETCS JKelaTeIbHbIM, IIOCKOINIBKY HACTOSIIHE IIPOEKThI CTaTeHW, B OTIMYHE OT IBYX BeHCKHX
KOHBEHIIMH, KAacaloTcs IMPOOJEM, CBSI3aHHBIX C OTHOIIEHUSMU MEXIy TOCyZapcTBaMu U GU3NYECKUMM
JIMIIAMHA B BOIIPOCAX, OKAa3bIBAIOIIIMX HEIOCPEICTBEHHOE BO3JEMCTBME HAa HMX IIpaBa YelloBeKa, a TaKXe C
y4eTOM aKIleHTa, KOTOPBIN JeIal0oT MHOTHE TOoCyJapcTBa Ha TOM, 4TO Komuccus JONIXKHA Bcerja
VUUTBIBATh CBS3aHHBIE C IIPaBaMU 4YellOBEKa COOOPAaXXEHMs IIPM PACCMOTPEHMH HACTOSAIIEH TEMBI® .

17) JeWdcTBUTEIBHO, TOCYyZAapCTBa BBIPA3HIIM MHEHHE O TOM, 4YTO OYEHb BaXHO, YTOOBI paboTa
Komuccum Hajg ®TOM TeMOM OblLla HAIlpaBjieHAa Ha 3aIllUTy (QU3WYECKUX JIHI[ OT KaKUX- TMOO0 HEraTHBHBIX
IOCIIECTBUIT B OOJIACTH TPaXkJaHCTBA B De3yJbTaTe IIPABOIIPEEMCTBA TOCYIAPCTB, OCOOEHHO
oesrpaxmancTBa®®. CBA3aHHBIA ¢ IpaBaMH 4YellOBEKa ACIEKT TeMBI OBLI TAKXKE 0OCO00 IONYEPKHYT
Komuccuen, KoTopas Jajlee OTMETHJIA, YTO HEOOXOTUMO M30exKaTh IMPEICTABIEHHUS O TOM, UTO CTAThU
HOCST MCKIIOUUTEIBHO " TeXHWUYECKHH' XapakTep, T. €. MpelHa3HadYeHbl IIPOCTO IJIS COTJIAaCOBAaHUS
HAIlMOHAJIBHBIX 3aKOHOB, KaK TO MMEII0 MECTO B ClIyyae HECKOJIbKHUX MPHUHSITHIX B IIPOIILIIOM
MOKYMEHTOB, KAacCalIIUXcsI BOIPOCOB TIpaKIaHCTBA.

18) IIpoekT YeTBepTOrO IIYHKTa IpeaMOyibl COJEPKHUT CChUIKY Ha IIONIOXKeHUs BceoOrmen
JIEeKJIapalldyd IIpaB YeJOBEKa, KacalollMecs IIpaBa Ha IPaXXIaHCTBO. XOTs KOHIENIMS IIpaBa Ha
IPaXIaHCTBO U €€ IIOJIE3HOCTh B CHUTYAIUsX IIPaBOIIPEEMCTBA IOCYIApCTB ObLIa B OOIIEM

6 B TpeTheM IyHKTe IpeaMOyJIbl BeHCKOM KOHBEHIMH O IIPaBOIIPEEMCTBE TOCYNAPCTB B

OTHOIIIEHUHW JOTOBOPOB TOBODUTCS CJeAyIomiee. " CO3HaBas .. HEOOXOIMMOCTh KOIMMOUKAIUUA U
IIPOTPECCUBHOTO DA3BUTHSI HOPM, KacaloIIUXCs IIPaBOIPEEMCTBA T'OCYIapCTB B OTHOIIEHHWHM IOTOBOPOB, Kak
cpermcTBa oOeclieueHMsT 0Oojiee HAIeXXHOW IIPAaBOBOM OCHOBBI MEKIYHAPOMHBIX OTHOIIEHHH". B TpeTheMm
IyYHKTe IIpeaMOyabl BeHCKON KOHBEHIIMM O IIPaBOIIPEEMCTBE IOCYJAPCTB B OTHOIIEHHH T'OCYIapCTBEHHOM
COOCTBEHHOCTH, TOCYITApPCTBEHHBIX aPXHUBOB M T'OCYJAPCTBEHHBIX JONTOB COMEPXKUTCS Takas Ke
bopMynIHpOBKa C EIUHCTBEHHBIM OTIMYUEM, 3aKJIIOYAIOIIMMCS B TOM, UTO CCBLIKA JAeTCSd Ha " HODPMBI,
Kacarolrecss IPaBOIIPEEMCTBA TOCYTAPCTB B OTHOIIEHMH TOCYJapCTBEHHOM COOCTBEHHOCTH, TIOCYZAPCTBEHHBIX
apXMBOB M TOCYIApCTBEHHBLIX HOJIOB".

67 Cm. A/CN.4/472/Add.1, nyskr 6; A/C.6/51/SR.37, nysakr 23; A/C.6/51/SR.37,
nyukr 30; A/C.6/51/SR.38, nyukr 36; A/C.6/51/SR.39, OyHKT 43. AHAJIOTAYHBIE COOODPAKEHUS
IIOBOJILHO 4YaCTO BCTPEYAIOTCA B HEINABHMX Tpylax. Kak 3asdBUI OIUH aBTOD:

" epBEWIEN IIeIbI0 IPABOBBIX HOPM O IIPABOIIPEEMCTBE TOCYIAPCTB SIBISIETCS OOECIEYeHUE
COIMAIbHONM W TIOJIUTUYECKON CTaOMJIBHOCTH, B TO BpeMs, KOIJa Iepemavya CyBEPEHHBIX
IIOJTHOMOYMM MOKET BBICTYIIATh II0 IIPHYHHE HeCTaOMIbHOCTH. CTaOWIBHOCTH B DTOM ClIy4ae MOKET
03HAa4YaTh OTKA3 OT KPUTEPHEB, IIPOTUBOPEYAIINX I'YMAaHHUTAPHBIM COOOpaKEHHUSIM'.

Ruth Donner, The Regulation of Nationality in International Law , 2nd ed.
(Irvington-on-Hudson, New York, Transnational Publishers, 1994), p. 262.

68 A/CN.4/472/Add.1, IIyHKTBI 5-6.
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npusHaHa uyieHamu Kommccuu®, TeM He MeHee OBUIO OBl HEOOOCHOBAHHBIM JENaTh KAKHE- TUOO BBIBOILI
IO CYIIEeCTBY M3 OOCYXKJEHHI, C TeM YTOObI OTBETUTh Ha BONIPOC O TOM, OTHOCHUTCS IJIM DTa KOHIIEMIUS
WIM HEKOTOpBIE M3 ee 3JeMeHTOB K cdepe lex lata. BmecTe ¢ TeM ObLIO OBl TPYZHO BO3paKaTb
MIPOTHUB TOTO, YTO IIpaBO Ha TIpaxkJaHCTBO, 3aKpelllieHHOe B cTaThe 15 BceoOmien mexaapanuu IIpaB
YeJloBeKa, " JOJKHO BOCIHPHUHHMATHLCS KaK OOeCIeYyHBalolliee II0 KparHer Mepe MOPANbHBIM OPHUEHTHUP" IS
pa3pabOTKH 3aKOHOOATENHhCTBA O TIPaXKJAHCTBE BO BpPeMs, KOTIa BO3HHKAIOT HOBBIE TOCYZAPCTBA WIIK
CTapble BHOBb OOPETAIOT CBOM CYBEPEHUTET °.

19) Ccpuika Ha MpPaBO Ha TIPaXAaHCTBO B MpeaMOysie IIPOEKTOB CTaTed B IIpemjiaraeMon dopme
menmaeT OOCYyKIeHMe BBIIIEYKAa3aHHBIX BOIIPOCOB HPPENEBAHTHHIM. ECIM TOBOPUTH IIPOCTO, TO KAKWM OBl
HU OBLI OTBET HA BOIIPOC O JEHCTBUTEIBHOM XapakTepe IIpaB Ha TpPakJaHCTBO, IIPU3HAHHAS IIOCBHLIKA
3aKJIFOYAETCSI B TOM, 4YTO IPABOIIPEEMCTBO TOCYTApPCTB HE 3aTparmBaeT ®TOr0 IpaBa ( HE3aBUCHMO OT TOIO,
“MeeT M OHO XxapakTep lex lata uinu lex ferenda).

6  Bo Bpemsi obcyxmenuss Komuccuenn KoMMeHTapreB CIEIMANbHOTO NOKJIANIUKA, COIEPKAIIUXCI

B €ro IepBOM JOKJale, HECKOJNBKO WIEHOB 3asBUIM, YTO OHUM DPACCMAaTPUBAIOT IIPABO HA TI'PasKIaHCTBO
KaK HMeoIlee IeHTpaJIbHOEe 3HAUYEeHWe I paboThl, U CHellaldyd OCOObIM ymop Ha cratbio 15 BceooOimei
IeKIlapalluy IIpaB 4YelloBeKa. B TO e BpeMs Ipyrue UJIeHbl OTMETHUIHM, YTO MeXIYHApOIHBIM IaKT O
rpakJaHCKUX M TOJUTHYECKHX IIpaBaX OTpakKaeT HexXellaHWe IIPU3HAaBaTh DTO IIPABO B KauyecTBe OOIIeH
vopmbl ( OdunmanbHbie 0T4YeThl I'eHepadpHOUW Accambien, msarumecsitas ceccus, Jomomuenue N 10
(A/50/10), myHKT 189.

0 Asbjorn Eide, "Citizenship and International Law: The Challenge of Ethno-
nationalism”, in Citizenship_and Language Laws in the Newly Independent States of
Europe , Seminar held at Copenhagen, 9-10 January 1993, p. 9.
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YACTSD |

OBIIUE ITPMHIOMWIIBI, KACAIOIIHUECA T'PAKIOAHCTBA B CBA3U
C ITPABOITPEEMCTBOM T'OCYIOAPCTB

KommenTapuit

ODyHKIIMOHANIbHAS TIpeIHA3HAYEHHOCTh Ha3BaHMs Yactm | cocToMT B TOM, 4YTOOBI IIOKa3aTh, 4YTO
HEKOTOphIE IPUHIUILI, KAaCAIOIIHMECS I'PasKIaHCTBA, SBISIOTCS OOIIMMM IJIs BCEX BHIOB IIPABOIIPEEMCTBA
roCymapcTB, B OTIWYME OT MOPYTMX IPUHIIUIIOB WM HOPM, KOTODbIE IPUMEHHMBI JIHUINb B OTHOIIEHUU
KOHKPETHBIX KATEerOpHI IIPaBOIIPEEMCTBA TOCYymapcTB. KIMeEHHO B ®TOM CMbIcIe ChOPMYIMPOBAHHBIE B
Yactu | nmpuHmUnel gpiasiorcs " oommmu”.  YmorpeOlleHHe ciioBa " o0Iue" HHUKOMM 00pa3oM HeE BIHSET
Ha BOIPOC O TOM, KaKWe€ M3 DTHX IPHUHIAIOB MOTYT CUMTATHCS OOPa3yIOIIUMU YacTh OOIIErO
MEXIYHAPOJTHOTO IIpaBa.

Crathst 1

IIpaBo Ha TpasKIaHCTBO

1. JTro60e nuIoO, KOTOpOE HAa MOMEHT IIPABOIIPEEMCTBA TOCYIAPCTB KMEJIO TIPaKIaHCTBO
roCymapcTBa- IPEIIIEeCTBEHHNKA, HE3aBUCUMO OT CIIOCO0a IIPHOOPETEHHS DTOr0 TPaxkKJAaHCTBA, WIIH
MMeEJNI0 TIpaBO Ha IPUOOPETEHHME TAaKOTO TI'PakJaHCTBA B COOTBETCTBHUU C TMOJOXEHUSIMH BHYTPEHHETO
IpaBa TOCyJapCTBa- OPENIIECTBEHHNKA, HKMEET IIPaBO Ha IIOJYYEHHME TpaxkJaHCTBA II0 KparHEHl Mepe
OJHOTO M3 3aTParMBaeMbIX T'OCYIapCTB.

2. Ecnu pommBINMICS IIOCIE JAaThl IPaBOIIPEEMCTBA TOCYTAPCTB PEOEHOK, POIMTEIEM KOTOPOTO
SIBIISIETCS. JIMIIO, YIOMSHYTOE€ B IIYHKTe 1 HACTOSIIEN CTaThbM, HE MIPUOOPETAET I'PaKOaHCTBA II0
KpallHE Mepe OJHOIO M3 3aTparMBaeMbIX TOCYIapCTB MM TPETHLETO TOCYHApCTBA, TaKOM pPeOEHOK
MMeEEeT IIPaBO Ha IMPHOOpPETEHHE IPaKIaHCTBA TOrO 3aTParMBAaEMOI0 TOCYIapCTBa, HAa TEPPUTOPHH
WIW TIOf IOPUCIUKIMEN KoToporo (majee "Ha TeppUTOpHH”) OH POITHUIICS.

KommenTapuit

1) ITomoxxenmst myHKTa 1 MOXKHO paccMaTpuMBaTh KakK INIpUMeHEHHe OOIIer KOHIENIIWMH IIpaBa Ha
rpaxkgaHcTBo ( cTaThs 15 BceoOlmer mekiapalliy IpaB YelOBEKA) K CIyYal0 MPaBOIPEEMCTBA TOCYIapCTB.
HecmoTpss Ha TO, 4YTO mIOJOKeHHS BceoOliew mekiapaly IIpaB dYejgoBeKa mopogumin B Komuccum
pas3id4yHble TOJKOBAHUA' ', TIPEICTABIETCS, 4YTO CYIIECTBOBAHME IIpaBa HAa TIPaXKIAHCTBO IIPUHATO B
CUTyallMsIX, TIJe BO3MOXKHO OIPEIEIUTh I'OCYIZapCTBO, OT KOTOPOTO COOTBETCTBYIOIIEE JIHIIO0 HMEJIO OBl
[IPaBO IOTPe6OBATH IPENOCTABICHME TIPaXIAHCTBA 2,

T CM. KOMMEHTApUI K IIPOEKTY YETBEPTOrO IIyHKTA IpeaMmOyibl. g O3HAKOMIEHHS C Oojee
IMPOKMM KDPYroM MHeHHH cM. Takxke Johannes M.M. Chan, "The right to a nationality as a
human right: The current trend towards recognition”, Human Rights Law Journal "
vol. 12, Nos. 1-2 (1991), pp. 1-14.

2 CM. KOMMeHTapuil Peseka, cOTJIacHO KOTOpoMy B crTaThe 15 BceoOIien mexiaapamuu
IIPOBO3IJIAIIIAETCS " HOPMA, BBI3BIBAIOIIAS BCEOOIIYI0 CHUMIATHIO, OIHAKO He SBIAIomIascs >¢hdeKTUBHON
BBHIY OTCYTCTBUSI KOHKPETHOro ampecarta’. Rezek, op.cit . p. 354.
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2) B KOHTEKCTE IIPaBOIIPEEMCTBA T'OCYJAPCTB TaKOE€ OIpeNeNeHHe IPEICTABISIETCS BO3MOKHBIM.
Kpyr mHOuBHIOB, HWMEIOIINX IIPAaBO Ha IpaXkIaHCTBO, 00Oo03HaueH B myHKTe 1. B Hero BXomsT Bce
WHIWBHUOBI, KOTOPhIE HA [OATy IIPABOIIPEEMCTBA TOCYZAPCTB MMEIH TIPakJAHCTBO TOCYIapCTBa-
MIpeIIIeCTBEHHNKA WX IIPaBO Ha TNIPHOOPETeHHE TAaKOro TPaXkTaHCTBA B COOTBETCTBHU C IIOJIOXKEHUSIMU
BHYTPHMIOCYIapCTBEHHOTO IIpaBa TOCYIApCTBa- MPENIIECTBEHHNKA. B IMOCIENYIOMINX CTAThIX DTH IHIA
“MeHyrTCcs " 3aTparuBaeMble Juma"' ( CM. TakXe CHOCKY K Ha3BaHHIO IIpoeKTa craTei). IIpaBo Ha
rpaxkJIaHCTBO HMEET JI000€ JIMIIO, OTBEYalollee TPeOOBAaHMSAM IO IYHKTY 1, 0e3 pasiauuyds crocoda
MIpUOOPETEHNsT TPaXKIAHCTBA TOCYIAapCTBa- MPENIIeCTBEHHNKA, T. €. HE3aBUCHMO OT TOrO, IIPHOOPETEHO M
IrPaXkIaHCTBO B pe3ylabTaTe DPOXIeHHUs (B pe3ynbraTe MPUMEHEHHs IPUHIMIIOB iUS SOli WA iUS
sanguinis) WX B pe3yiabTaTe HATypalIM3aluu. BajXHO MeTaJabHO HU3JIOXKHUTH DTOT DIEMEHT, C TeM
yTOOBI M30€XKAaTh JI000M TUCKPUMMHUHAIIMK 3aTPATMBAEMBIX IIMI[ II0 TOMY IIPOCTOMY IPH3HAKY, YTO OHU
IPHOOPENN TPakIaHCTBO TOCYIAPCTBA- MPEIIIIECTBEHHNKA Pa3HBIMU CIIOCOOAMI.

3) B nynkTe 1 mpemycmaTpuBaeTcs IIpaBO 3aTparuBacMOro JHIla Ha TPaxXKJIaHCTBO II0 KpawHen
Mepe OIHOIO0 M3 3aTparuBaeMbIX TOCYIapcTB. JIeMCTBHUTENILHO, MJISI HMMILIEMEHTAIIUHM IIpaBa Ha
IPakJAHCTBO TIPEICTABISETCI HEOOXOOUMBIM B KaduyeCTBE BTOPOrO Iara OIPENelNTh TOCYZApCTBO, KOTOPOE
MOXHO IIPOCUTh IIPEIOCTABUTH CBOE TPakKJAaHCTBO 3aTparMBaeMoMy JHIy. Takoe JIMII0 MOXKET HUMETh JIM0O0
IIpaBO TMPHOOPECTH TPaKITAHCTBO TOCYIAPCTBA- MIPABOIPEEMHUKA WM OJHOTO M3 TOCYIapCTB-
IIPaBOIPEEMHUKOB, KOTJa WX HECKOJBKO, WM COXPAaHWUTh TPaxkJIaHCTBO T'OCYIapCTBa- IMPEHIIeCTBEHHUKA,
€CIM BTO TOCYJapCTBO IIPOJOJIXKAET CYIIECTBOBATH ITOCIE TEPPUTOPHAIBHOrO H3MeHeHUS. COOTBETCTBEHHO,
[IpaBO, 3aKpEIIEHHOE B IIYHKTe 1 B CaMBIX OOIIMX BBIPAXKEHUSX, IIPUXOIUTCS H3jJaraTb B 0ojee
KOHKDETHOM ¢OpMe B CBeTe IPYIUX IOJNIOXKEHWI BTHX IIPOEKTOB cTaTed. MueHTmdMKamus TocyaapcTsa,
KOTOpPOE HEeCeT O0O0SI3aTeNbCTBO OOECIIEYUTh OCYIIECTBIEHHE TAaKOIO IIpaBa, 3aBHUCUT OT BHUIA
IIPaBOIPEEMCTBA TOCYIapCTB M XapaKTepa CBSI3€l, KOTOpHIE 3aTparuBaeMble JIUIA MOLYT HUMETh C OJHUM
WM HECKOJBKUMHM 3aTParMBA€MbIMH T'OCYIapCTBAMHU.

4) DTOT IOIXOJN coTacyeTcs ¢ MHEHHMEM HEKOTOPHIX ulieHoB Komuccum o TOM, 4YTO IS
MIPU3HAHMUS IIpaBa Ha TpakIaHCTBO CHavajla TpeOyeTCs OIpEeNeNUTh IOIJIWHHYIO CBS3b MEXIY JIUIOM U
rOCyTapCTBOM, HECYIIUM O0053aTeJIbCTBO IIO IIPEJOCTABICHUIO CBOErO TI'paskmaHCTBa. VIHBIMH CJIOBaMH,
KOHIIEIIIINIO IIpaBa WHIWBHAA Ha TPakJAaHCTBO B KOHTEKCTe IIPaBOIPEEMCTBA T'OCYIapCTB MOKHO OBLIO OBI
TOYHEE OIpPENEIUTh 4Yepe3 IpHMEHEeHWe KPUTEpHs IIOJNJIHHHON CBSI3H °.

5) B OONBIIMHCTBE ClIy4aeB BCE CBSI3W HHIWBHUAA MHPUXOIITCS HA OIHO- €IMHCTBEHHOE
roCyIapcTBO. DTO TOBOPUT O IIPABUIBLHOCTH OOINEN TMOCBUIKM O TOM, UYTO TOCYIAapCTBO- IIPABOIIPEEMHHUK
HECeT 00s3aTeNbCTBO II0 IIPENOCTABICHUIO CBOErO TPaKJTAHCTBA OCHOBHOM YaCTH CBOETO HACEICHHUA .

6) BMecTe ¢ TeM HEKOTOpbIE KAaTerOPUM 3aTParMBAaeMBbIX JIAI[, MOTYT MMETh KOHKYDPHDYIOIIUE
MeXIy COOOW CBSI3M C IBYMSI HJIM Ja’Ke HECKONBKMMH 3aTPAarMBaeMbIMU TOCYIapCTBaMHU. B oToM ciaydae
TaKoe JIUAI0 MOTJIO ObI ITOJYYHUTh HECKOJIBKO TIDaXKJAaHCTB WX, OYAydYM HaJelleHHBIM IIPaBOM BBIOODA,
MIPUOOPECTH JIHIIb OTHO TI'PaXXKTAHCTBO.

7 OdunmanapHple oT4eThl I'eHepadpbHOM AccaMbien, mnaTumecsitas ceccus, Homonnenue N 10
(A/50/10), myHKT 186.

74 CM. MHeHHMe, BBIPAXKEHHOE HEKOTODLIMH IpexcTaBuTensMu B lllecToM KomuTeTe

(A/CN.4/472/Add.1, myHKT 17). DTo 0053aTeIbCTBO TaKKe€ PACCMAaTPHUBAETCS KaK JIOTUYECKU
BBITEKAIOIIee M3 TOro (akTa, 4YTO KaxXJoe 00pa30oBaHME, IIPETEHIYIOLIee Ha TOCYLAPCTBEHHOCTh, IOJIKHO
uMmeTh Hacenenume. Cwm. 3asBieHue meneranuu Asctpum (A/C.6/50/SR.23, myHKT 31).
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7) O0benrHEHNE TOCYIApCTB - STO CUTYaIlWs, KOTJA eIMHOE TOCYIapCTBO, T. €. TOCyJapCTBO-
MIPAaBOIIPEEMHMK, HECET 00s3aTEJIHCTBO II0 IIPEIOCTABIEHMIO TPa’kJAaHCTBA 3aTParvMBAEeMBIM JIMIIAM,
HE3aBUCHUMO OT IOIJIUHHOCTH CBS3M MEXAY STHM TOCYJAPCTBOM M TaKUMH JIMIIAMU IIPU OTCYTCTBUHU CBSI3U
C NIOOBIM APYIMM TOCYyIapCcTBOM. B ciyyae mpyrux BHIOB IIPaBOIPEEMCTBA T'OCYIapCTB, TaKHMX, Kak
pacmajg WM OTHeJeHHe WU Ilepefaya TEepPUTOPUHU, IMpeodiIamaromias 4acTh HAaceJeHUS HUMeEEeT B
OCHOBHOM, €CIM HE€ ITOJHOCTBIO, CBSI3HM C OJHUM K3 TOCYyIapCTB, 3aTPOHYTBIX TEPPUTOPHUAIBLHBIM
n3MeHenueM. TakuMm o0pa3oM, K IIPHMeEpPY, B Cllydae pacmama OOIbIIas 4YacTh HACEJeHHs IONIamaeT IO
KaTeropyio JIMI[, TPOXUBAIOIINX HA TEPPUTOPUU, TJe OHU DPOIUIKNCh M C KOTOPOM OHU CBS3aHBI MHOTHMU
IPYTHUMHU CBSI3SIMH, B TOM 4YHCIIE CEMENHBIMHU, NpodeCcCHOHAIbHBIMUA y3aMH U T. 1.

8) BrrensnoxkeHHOe CBHUACTENILCTBYET O BO3MOKHOCTU BBIIBHHYTh KOHTPApryMeHTHI B
OTHOIIIEHWH OCHOBHOI'O BO3paxkKeHWS IIPOTHB NpH3HAHMWSI " IIpaBO Ha TIpaskJaHCTBO" B Y3KOM CMBICIE,
T. €. B OTHOIIICHWHM [OBOJAa O TOM, YTO HE IIPEICTABISIETCS BO3MOKHBIM OIIPEIEINTh TOCYIapCTBO,
KOTOPOMY AaJpecyeTcsl BO3HHKAIOIIEE B pe3ylbTaTe " 005S3aTeILCTBO IIPENOCTABISATL TPakKIAHCTBO".
AHaJIOTMYHBEIM 00pa3oM, HE CYIIEeCTBYeT HHKAaKWX IIPUYMH OTKa3bIBaTh B " IIpaBe Ha TI'PaKIaHCTBO"
OOINBIIMHCTBY WHIMBHAOB JIMINL IIOTOMY, YTO IPUMEHHMTENBHO K HEKOTOPHIM IPYIHM IIHIIAM
naeHTHGUKAIAS TOCYIApPCTBA, HA KOTOPOE IIPUXOMUTCS DTO O0O0SI3aTENbCTBO, IIPENCTABIISETCS
3aTPYIHUTEIHLHOM.

9) Ho pmaxke B OTHOIIEHHMH TeX WHIMBHUIOB, KOTODBIE MOIYT MMEThL CBSI3HM C OBYMS MM OOJjee
3aTPAardBaeMBIMU TOCYJAPCTBAMHM, UAEHTHGUKAIUS BBIIIEYIIOMSIHYTOIO TOCYZAPCTBA HE 00A3aTENbHO IOJKHA
CTAHOBUTLCSA HACTOSIIEN IPOOJEMOM IIPH YCIOBAM TOrO, YTO 34 TAKMMH JIMIAMU B KAYeCTBE Y4aCTH HX
mpaBa Ha TpaXXJTaHCTBO IMPU3HAETCS IPaBO BbIOOpa ( OmTaIlHs).

10) C yuetom Bcero »Toro PaGouast rpymma OpWILia K BBIBOLY O TOM, YTO B CHUTYaIUsX,
BO3HHUKAIOIINX B CBSI3W C IIPABOIPEEMCTBOM TOCYIApCTB, I000€ IHIO, TI'PakTAHCTBO KOTOPOTO MOTIO OBI
OBITH 3aTPOHYTO WM3MEHEHMEM MEXKIYHAPOIHOIO CTaTyca TEPPUTODHMM, WMMEET IIpaBO Ha TPasKIaHCTBO IIO
KpaliHell Mepe OIHOTO M3 3aTParMBaeMbIX TOCYIapCTB’>.

11) B myHKTe 2 paccMaTpHBaeTCs MpoOjieMa JeTed, DPOKIEHHBIX OT YIOMSHYTHIX B IyHKTe 1
JIAI TIOCNIe IAThI IIPABOIIPEEMCTBA TOCYIApCTBa, OMHAKO IO TOr0, KaK OBbUIO YCTaHOBJEHO TIPaxKJIaHCTBO
9TUX JHI. [lepBbI TPEOYIOIIMI OTBETAa BOIPOC KacaeTcs MNPUYUH, IO KOTOPBHIM TaHHYI HpOoOIeMy
cIeayeT paccMaTpUBaTh B HACTOSIIIUX IPOEKTaxX CTaTel.

12) U3 Ha3BaHUsA DacCMaTPMBAEMOM TeMbI cliegyeT, 4T0 Komuccuum TpeOyeTcss M3yIWTh BOIPOC O
rpaxkJIaHCTBe MCKIIIOYMTENIHHO C TOYKM 3PEHMS IIPABOIPEEMCTBA TOCYJapCTB. BOIpPOCHI, KacCaroIIHecs
W3MEHEHUN TpaKIaHCTBa, KOTODPbIE IIPOMCXOMAT JO WM B PE3yJbTaTe COOBITUM WIIM aKTOB,
MIPEJIIIeCTBYIOIINX JaTe IIPAaBOIIPeeMCTBa TOCYIApCTB, TaKUM 00pa3oM, HCKIIOYAIOTCS K3 PaMOK
HACTOSIIEr0 PACCMOTPEeHUS. AHAJIOTHMYHBIM 00pa30M, BCE BOIIPOCHI, KAacCaroIllMecs MPHOOpEeTeHUsS WU
yTpaThl TPaXkJaHCTBA ITOCJIE JAThl IIPABOIPEEMCTBA TOCYIapCTB, 3a MCKJIIOYEHHEM BOIIPOCOB, KacCaIOIIUXCS
NIPUOOPETEHNST WX YTPATHI, BBI3BAHHBIX TAaKWM IIPABOIIPEEMCTBOM TOCYHAPCTB, TaKKe CIEIyeT
HCKIIOYNThL. BMecTe ¢ TeM He cleAyeT 3a0bIBATH O TOM, YTO B OOIBIIMHCTBE CIyYaeB IIPOXOTUT
ompefeJeHHOe BpeMs, II0OKa TOCyIapCTBa- MPaBOIPEEMHUKHM IIPUMYT CBOHM 3aKOHBI O TIpaXKJaHCTBE, U 4YTO B
MePUON MEXXJy IaTOM IIPAaBOIIPEeMCTBA TOCYIAPCTB M JATON IPUHSTHS 3aKOHA O TPakKJIaHCTBE KU3Hb
JIIONER TPOJOIKAETCS, IOSBISIOTCS Ha CBET IETH, JIONW BCTYIAalOT B Opak ¥ T.J. B CBA3M ¢ 5THM
MOTYT CYIIIECTBOBATh IPOOIJIEMBI, Kacalolmuecs TpakIaHCTBA, KOTOPbIE, XOTS HAMpPSIMYIO U He SBJISIOTCS

> QOdunmanapHble 0T4YeThl I'eHepadgbHOM AccaMbiend, DNAThIecdT IepBas ceccus, HomonHenume N 10
(A/51/10), myHKT 86a.
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pe3yInbTaTOM H3MEHEHHS CyBepeHHUTeTa KaK TaKOBOTO, TeM He MeHee 3aCly>KMBaioT BHHMaHuS Komuccum.
OmHa W3 BTUX IPOOJIEM SIBISETCS IIPEIMETOM DPACCMOTPEHHS B ITYHKTE 2 BTOM CTATHH.

13) Pabouas rpymma Ipu3Hajla HEOOXOTUMOCTbh WMCKJIIOUEHWS M3 KECTKOTO OIpeneicHus ratione
temporis  HacTOsIIEHd TeMbl, C TeM YTOOBI BKIIOYHTH B cdepy ee OxBaTa TeX IeTeH, KOTODbIE DOIHINCH
BCKOpE ITIOCIIE IIPABOIIPEEMCTBA TOCYHAPCTBA B IIPOMEKYTOYHBIN IIEPHOJ, KOTNA JMYHELIA CTATyC HX
poguTeneir Mor Obl ObITh HesceH. C y4eToM TOrO, YTO BO MHOTMX IIPABOBBIX CHCTEMAaX TI'PaxkKIaHCTBO
JIETEN 3aBUCUT B 3HAYMTEILHONM CTEIEHM OT IPaXkKJaHCTBA WX POIUTENEN, HEICHOCTh C TPaxkKJaHCTBOM
poIUTENEl MOXKET OKAas3blBaTh IIPSIMOE BO3JEHCTBME HA TIPAXKIAHCTBO peOEeHKa, pPONMBIIETOCS B TEUEHHUE
HTOr0 IPOMEXKYTOUHOrO Iepuoja. Takas HEACHOCTh MOXKET OBITh YCTPaHEHa IPH OKOHYATEJILHOM peIleHUuU
po0JIeEMBI C TPaxKIAHCTBOM DONMTENEN, HO OHA MOKET M COXPAHUTLCS, €CIH, K IIPUMEpY, OIWH U3
poJuTeNell yMUpaeT OO0 OKOHYATEILHOro pelneHus. I1o ®TOM NPUYMHE MOXKET OBITh ITOJIE3HLIM KOHKPETHOE
[IOJIOKEHME, Kacalolleecsd IPaXkIaHCTBA HOBODOXKIEHHBIX.

14) BxkuroueHHe IIyHKTA 2 ONPABIaHO B CBETE€ BAaXKHOIO 3HAYEHWS, KOTOPOE IPUIAETCS B
HECKOJIBKMX TOKYMEHTaX IIpaBaM [EeTel, B TOM 4YHCIe WX IIpaBy IIPHOOPETaTh IpakmaHCTBO. Tak, B
npuHnune 3 Jekmapanun mIpaB peOeHKa IIpeaycMaTPHUBAETC:

" PeOeHKY MOJKHO IIpMHAIJIEKATh C €ro POKIEHMsS IpPaBO Ha HMs M TPaKIaHCTBO".

B mymkTe 3 crathu 24 MexXOyHapOTHOTO MaKTa O TPakJaHCKUX M IIOJUTHYECKHX IIpaBax KasKIOMY
pebeHKy rapaHTHpyeTCs IIpaBO Ha IIpHMoOpeTeHMe rpaxkmaHcTBa. B myukte 1 crateu 7 KoHBeHIIME O
mmpaBax peOeHKa MpeaycMaTpUBaeTCs:

" PeGeHOK [...] C MOMEHTa pOXKJIEHHUS HMeeT IpaBO Ha MMS U Ha NpUOOpeTeHue
rpaxmaHcrtsa ..." 6.

W3 »Toro mojoxkKeHUS U IONIoXeHUs IyHKTa 1 craThu 2 KoHBEHIIMHW, B COOTBETCTBHU C KOTOPBHIM
"TocymapcTBa- YYaCTHUKHY YBaXKaloT M 0OOECIIEYMBAIOT BCE IIpaBa, IIPEIYCMOTPEHHBIE HACTOSIIEN
KoHBeHIIMEN, 3a KaXIbIM PEOEHKOM, HAXOMISIIUMCS B IIpefeiax HMX IOPHCIMKIINM, 0e3 KaKOW- Ir00
IUCKPUMHHALIAN ...", CIeNyeT, YTO eclad peGeHOK He IPHOOPETaeT TPaKTaHCTBO IPYroro roCydapcTBa,
TO OH WJIM OHAa MMEIT B KOHEYHOM HTOIe NpaBO Ha TPaXkKJaHCTBO TOrO TOCYIApCTBa, HA TEPPUTOPHUU
KOTOPOTO OH WIJIM OH4 POJHUJIUCH.

15) Ilome3Ho TakxKe BCIIOMHHTBH O TOM, 4YTO cTaThs 9 I'apBapiicKoro IpoekTa KOHBEHIIMH O
rpaxkganctee 1929 roma riracmia:

"TocymapcTBO MpemOCTaBIsSIeT CBOE TPakKJIAaHCTBO IIPM DPOXKJIEHUU JHUILY, DPOIUBIIEMYCS Ha €ro
TEPPUTOPHUHM, €CIM TAKOE IHUI0 NPH DPOXKIECHHH HEe IPHOOpEeTaeT APYyroro rpaxmgaHcTsa" ’’.

16) Kpome Toro, B crathe 20 AMepHMKAHCKOU KOHBEHIMU O MpaBax uejoBeka (" ITakT
Can- Xoce, Kocra- Puka") ot 22 Hos6pst 1969 roma TOBOPHUTCS CIEXYIOIIEE:

7 KpoMe TOro, B IYHKTe 2 TOM XK€ CTaTbU IpeiaycMmaTpupaercd, 4To " locymapcTBa- yYaCTHUKH
00eCIIeYNBAIOT OCYIIECTBIIEHNE BTHX IIpaB ... B YaCTHOCTH B Cllydyae, eCiId Obl WHaue DeOEHOK He HMell
rpaxkgaHcTBa".

7 CM. CHOCKY 23 BBIIIIE.
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"KaxXnmpii mMeeT IIpaBO Ha TIpakJaHCTBO TOCYJapCcTBa, HA TEPPHUTOPHUU KOTOPOTO OH
pOIMIICS, €CIu He MMeeT IIpaBa Ha TpaxkJIaHCTBO KaKOro- Ju06O0 JIPYroro rocymapcTra’.

17) B xome mpenmii B Komuccnu Ha ee COPOK CEIbMOM CECCHM OBLIO OTMEYEHO, YTO IIOJOXKEHMS
MEXIYHAPOTHBIX JTOKYMEHTOB, KacaloIUXcs IpaB peOeHKa Ha TPaXXJAHCTBO, YKas3bIBalOT HAa TO, YTO
TaKoe IIPaBO IPM3HAETCS B OONBINEN CTEIIEHW, YEeM IIPaBO B3POCIOr0 IMIlA HAa IPaXkKJAHCTBO, H UTO
Komuccun cleyeT Y4HWTBIBATH STOT BJIEMEHT B CBOEM paboTe Haj HACTOAIIEH TeMOMU'C.

18) Tekcr myHKTa 2 CTaThi 1 HaBesSH ITOJIOKEHHUSIMHU BBIIIECYITOMSHYTBIX TOKYMEHTOB. ApPIyMeHT
B IIONIb3Y €IWHOOOPa3sHOCTH B IIOOXOIE Hallee MOOKPEIUISETCS TEM, UTO, KOIma TOCYZapCTBO-
MIPEIIIECTBEHHUK SIBISIETCS ONHMM M3 YYaCTHHKOB JIO00M M3 YIOMSHYTBIX BBIIIE KOHBEHIIWH, B CHIY
HODM IIPaBOIIPEEMCTBA B OTHOIIEHHUU JOTOBOPOB HX ITOJOXKEHHUS MOTJIU Obl OBITh IPUMEHHUMBI K
rOCyIapcTBY- IIPABOIIPEEMHUKY, B TOM 4YHCIIE B CUTyallMd, IIPEIyCMOTPEHHOM B IIYHKTe 2 cTaThu 1
HBIHEIITHUX IIPOEKTOB CTATEM.

19) IIyHKT 2 OrpaHHYMBAETCs peIleHHeM IIPOOJIEMBI, KacaloIlercsl IpaxkJaHCTBa HETeH,
POIUMBIIINXCSI Ha TEPPUTOPHUM 3aTParMBaeMbIX TOCYJapCTB. B HeM He mpemycMaTpwBaeTCsl CUTyallWs, KOIja
pebGeHOK, pOIUTENIeM KOTOPOIrO SIBISETCS IIMIIO, YIIOMSHYTOE€ B IYHKTe 1, pPOIMICS B TPETHEM
rocymapctBe. Pacmmpenue chepbl IpUMEHEHHMS HOPMBI, H3JIOXKEHHOW B MYHKTE 2, JJIS BKIIOYEHUS TaKoH
CUTYyallid, KOrma peOeHOK DPOTHUIICS B TPETHEM TOCYHAPCTBE, O3HAYAJIO0 OBl YCTAHOBJIEHHE I TOCYIAPCTB
TaKoro oO0s3aTeNbCTBA, KOTOPOE HE BXOTUT B YHCIO O00S3aTEIbCTB, CBS3aHHBIX C IIPABOIIPEEMCTBOM
rocymapctB. IIpu Bced CIPaBeJIMBOCTA TOTO, YTO BTH TPEThH TOCYIAPCTBA, SBIISIOIIMECS YYaCTHUKAMU
KomBeHIuyr o mpaBax peOeHKa, BO3MOXKHO, yxKe B II0O0M ClIlydae HECYT TaKOoe O0sS3aTellbCTBO,
CIIpAaBeJIMBO M TO, YTO B®Ta IPOOJeMa BBIXOTUT 3a PAMKM HBIHEIIIHETO DPACCMOTPEHHS, KOTOPOE IOJKHO
I10- IPEXXHEMY OTPAHMYMBATHLCS MPOOIEMaMM, IIPH KOTOPBIX IO OIHY CTOPOHY IIPABOBOTO OO0S3aTeNbCTBA

HaxomuTcs " 3aTparuBaeMoe IHIO", a II0 JPYIyIo - " 3aTparuBaeMoe ToCyIJapCTBO".

20) Kak ycranoBmia Komwuccus, OCHOBHBIM CIIEICTBHEM CYIIIECTBOBAHMS IIpaBa Ha TIPaXKIaHCTBO B
KOHTEKCTE IPaBOIIPEEMCTBA TOCYIAPCTB SIBISIETCSI HAIIMYHME COIYTCTBYIOIIETO 00S3aTeIhCTBA 3aTPArdBacMbIX
rOCyJapCTB BECTH IIEPErOBOPBHI, C TEM YTOOBI 3aTparvMBaeMble JHMI[A MOTIH ObI TEMCTBUTENIBHO IIPHOOPECTH
rpaxxmaHcTBo ®. Takoe 00543aTeNbCTBO MpPeNyCMATpPUBAeTCS B IIPOEKTe cTaThd 15.

CraThs 2

006s13aTeILCTBO  3aTPArMBAEMBIX T'OCYIAPCTB IIPHHSITL BCE DPa3yMHBIE
Mepbl JJIs HEIONVIIeHMs Oe3rpasKIaHcTBa

3aTparuBaeMble TOCYIapCTBa OO0si3aHbI HPUHATH BCE DPa3yMHbIE MEPBI IJsl HEIOIYIIEHHUs TOro,
yTOOBI IIMIIa, KOTOphle HAa MOMEHT IIPABOIIPEEMCTBA TOCYIAPCTB HMMEIH T'PaskKIaHCTBO TOCYIapCTBa-
MpeJIIEeCTBEHHNKA, He CTaJdd IHUIaMu 0e3 TpakmIaHCTBA B Pe3yNbTaTe YKa3aHHOIO IIPaBOIIPEEMCTBA
rOCYIapCTB.

KommenTapuit

® Cm. 3assinenue r- Ha Tomymara (A/CN.4/SR.2387).

® Cm. oOcyxjeHue IIocie 3asBieHus T- Ha Boserra (A/CN.4/SR.2387).
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1) O0s13aTEeIBCTBO TOCYTAapCTB, BOBJEYEHHBIX B IIPABOIIPEEMCTBO, IIPHHSITH BCE HEOOXOIUMBIE
MepPBI TI0 HENOMYIIEHUI0 Oe3rpakJaHCTBa BHITEKAET M3 IIpaBa 3aTpardBaeMbIX JIMI[ Ha TPaXkTaHCTBO. B
ClIy4yae ITO3UTHBHOM KOJUIM3WUU 3aKOHOB O TPasKIaHCTBE MEKIY COOTBETCTBYIOIIMMHU T'OCYIapCTBAMU
mpobiieMa 6e3rpakmaHCTBa He BCTaeT. BMecTe ¢ TeM HEraTHBHAs KOJJIU3US 3aKOHOB O TPaKIaHCTBE
MOKET TIPHBECTH K Oe3rpakJaHCTBY.

2) B cBoem mepBom mokiaane CIenUalbHBINA JOKIATYWK 3asBUJ, YTO BBHUIY HeTaBHEH
pa3pabOTKH CTaHIAPTOB B OOJACTM IIPAB YelIOBEKa, B TOM YHCIIE IIEIOT0 psima 00sI3aTEIbCTB,
KacaloI[UXCsl TPaxkKTaHCTBa, OO0Jee He IPEICTaBISETCS BO3MOXKHBIM 0e3 KaKHUX Obl TO HU OBLIO OTOBOPOK
OPUNIEPKUBATLCI TPATUIIMOHHOIO MHeHHS, BbIickazanHoro O’ Komaemmom B 1956 romy, B COOTBETCTBHHU C
KOTOPBIM:

"IIpu Bcell BO3MOXKHOM HEXEJIAaTelIbHOCTH TOrO, UTOObI KaKue Obl TO HHU OBLIO JMIA CTAaHOBUIIUCH
amaTpUJaMU B pe3yjbTaTe M3MEHEHMs CYBeDEHUTETa, Helb3sl yTBepXKIaTh C KaKOM- MO0 CTeIeHBIO
YBEPEHHOCTH, UYTO MeXKAyHapojHOe IIPaBo, II0 MeHbIIell Mepe Ha HbIHEIIHEM STalle ero pa3BUTHS,
HajaraeT KakWe- IM00O 0053aTelbCTBA HAa TOCYIAPCTBO- IPABOIIPEEMHHMK IIPENOCTABISATH

rpaxmancteo” .

IIpu Bcex mocTomHcTBaxXx maHHOW B To BpeMs O’ KomnmemnoM oreHku lex lata OH yxXe Torma
MMOJYEPKUBAJI HACTOSTEIBbHYI0 HEOOXOTUMOCTh KOAUMUKAIIMM B DTOM OOJACTH, B YACTHOCTH II0 TOH
MIpUYWHE, 4YTO " IMPEeJCTaBJIsSeTCS HeXKellaTeAbHBIM, 4YTOOBI B pe3yjbTaTe WM3MEHEHUs CYBEpPEHHTETA JIHUIlA
OCTaBalINCh 0e3 rpaXIaHCTBa IPOTHUB WX Boun" &,

3) IlepBBie ycuiimsl IO COKpAIlEeHWIO 4Yepe3 IPUHSTHE MEXIYHApPOIHBIX KOHBEHIIWN CIIyYaeB
0e3rpaskJIaHCTBa WM, KOTJAa ®TO HE IIPEJCTABISETCS BO3MOKHBIM, OOJIETYEHHUIO ITOJIOXKEHUS alaTpUIOB
otHOcsATcT K 1930 romy. Ha TIaarckon koudepennuum no komuduxanum 1930 roma OBLT HPUHAT P
IIOJIOKEHMH, HalpaBIIeHHbIX Ha YMEHBIIIEHHE BO3MOKHOCTU Oe3rpakJaHCTBa, a TaKxKe eIWHOIYIITHAS
PEKOMEHIAIINS OTHOCHUTEILHO KENIaTeNbHOCTH TOTO, YTOOBI TOCYZAPCTBA IIPHM YPETYIHPOBAHUM BOIIPOCOB
rpaxjaHcTBa IIPeAIPUHUMAIN BCEe YCUIHS IS MaKCHUMAaJbHOTO COKpAIeHHUS YHClIa CIIydaeB
0e3rpaxkJaHCcTBa. B YHCIO MHOTOCTOPDOHHHMX IOTOBOPOB, KACAIOIIUXCS DTOM IPOOIEeMBI, BXOIIT. I'aarckas
KOHBEHIIUS O HEKOTOPBIX BOIPOCAX, OTHOCAIIMXCS K KOJUIM3USM 3aKOHOB O rpaxpmancree, 1930 roma®,
IIpoToKOI K HEM, KacaloIIUics HEKOTOPBIX CjaydaeB OesrpaxkmaHcTBa, ¥ CroenuaidbHBIA IIPOTOKOJI K HEH,
Kacaloluiics 0e3rpakIaHCcTBa, a Takke KOHBEHIWS O craTyce JuI, 0e3 rpaxmancrBa 1954 roma®® nu
KoHBeHIIUSI O coKpalleHHWH OesrpaxmaHcTsa 1961 roma®.

8 QO’Connell (1967), op. cit,, p. 503. CrienuagbHbIN JOKJIATYUK TaK:Ke OTMETHII
oTpaxkarolee 0o0jee OCTOPOKHBIM ITOAXOM II0 ®TOMY BOIPOCY MHEHHE €Illeé OJHOTO aBTOpa O TOM, 4YTO
" KpoMe Kak II0 JOroBOPY, HOBO€ TOCYIapCTBO He HecCeT 00S3aTellbCTBAa IPEJOCTAaBISIThH CBOE T'PaKIaHCTBO
BCEM JIHIlaM, IIpOoXWBaroIuM Ha ero tepputopuu” (James Crawford, The Creation of States in
International Law (Oxford, Clarendon Press, 1979, p. 41). Msuenue CrienuanbHOTO
DOKJAmuuKa Mmommep:kanu sKcrmepTsl YBKB (cM. delickue u CIOBAIlKHME 3aKOHBI O TPaxIaHCTBE H
mokymeHnT " IlpoGiema Oesrpaxkmanctsa', monrorosieHHbii YBKB B derpame 1996 roma, nysKT 25).

8 QO’Connell (1956), op. cit., p. 258.
82 Cm. cHocky 50 BbIe.

8 United Nations, Treaty Series , vol. 360, p. 117.

8 Ibid., vol. 989, p. 175.
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4) He mopjeXUT COMHEHHIO TOT (akT, YTO JHINbL OYeHb HEMHOTHE IIOJIOKECHHUS
BBIIIIEYITIOMSHYTBIX KOHBEHIIMI IIPSIMO KacaloTCsS BOIIPOCAa O T'PasKIaHCTBE B KOHTEKCTE IIPaBOIIPEEMCTBA
rocymapctB ( Takue, Kak, K mnpumepy, craths 10 KoHBEHIMM O COKpallleHWH Oe3rpakKIaHCTBa,
uutupyemasi B myHkTe (9) Humke). TeM He MeHee OHM JAlOT 3aTparvBaeMbIM TI'OCYIapCTBaM IIOJIE3HBIN
OpDMEHTHD, Mpeljaras peIIeHus, KOTOphle MOryr mutatis mutandis HCIOJIb30BaThCS HAIIMOHAJIBLHBIMU
3aKOHOJATENSIMI B IIOMCKE DPEIIeHWH IPOOJIeM, BO3HMKAIOIINX B PE3YIbTaTe TEPPUTOPHUAIHLHOIO
W3MEHEeHUS.

5) Bouio oTMedeHo, YToO:

" OO01Me CIoco0Ll YCTpaHEHHs OE3rpaKIaHCTBa, KOTOPbIE MOXKET HCIOJIb30BaTh
3aKOHOJATENIb, IIPEKJE BCEr0 COCTOSAT B IIPUCBOCHHUM U IIPUOOPETEHHH TPakJaHCTBA TAaKUM
00pa3oM, 4YTOOBI OXBATHTH BCEX JIHI[, HMEIOIINX TOCTATOYHO 3(hGEKTHUBHYIO CBSI3b C BTOM CTPAHOH,
C TeM 4YTOOBbl MHOCTPAHHBIE TOCYIapcTBa HE DPACCMAaTPUBANIM HMX B KAYeCTBE CBOMX BBIXOJIIIEB ...
OmHaKO CTpeMIIeHHE He JOIYCTUTh OEe3rpaskJaHCTBa OCOOEHHO IPOSBISETCS B IOAXOAE K CIydasMm
yTpaThl TpaXXJaHCTBA. B CpaBHUTENBHOM IIpaBe, HAIPUMEP, KaK MOXKHO OTMETHTh, He
MIPUMEHSIETCS WHCTUTYT IUIIEHHS TpaXkgaHCTBa 0e3 IPENOCTaBIeHHsS BO3MOXKHOCTH IOIYYUTH IPYroe
rpaxmancteo” .

6) T'ocymapcTBa Bce OOJIBIIIE OCO3HAIOT HACTOSTEIBHYIO HEOOXOIMMOCTL OOpPBHOBI C
0e3rpaxkIaHCTBOM B II€JIOM, a TakKXKe B KOHTEKCTe IPaBOIpeeMCTBa TocymapcTB. OIWH W3 IPHEMOB, K
KOTOPOMY MIpHOEralyd 3aKOHOMATENIM TOCYTApPCTB- IPABOIIPEEMHMKOB, 3aKJIIOYAETCSI B TOM, UYTOOBI
pacCIIMpUTh KPYyr IHI, HKMEIOIIAX IIPaBO IPUOOPETaTh MX TPaXkKJaHCTBO, IIyTeM IIPENOCTABIECHHUs IIpaBa
ONTAIlMM Te€M, KTO B HWHOM Cllydyae CTAHOBHUJICS OBI amaTpumoM. Tak, B AKTe O HE3aBUCHUMOCTH BHPMBI,
Cpelu IIPOYEro, IpeayCMaTPUBAIOCh, YTO JHWIO, IIEPECTaBIIEe II0 TaHHOMY AKTY OBITh OPHUTAHCKHUM
MIONIAaHHBIM M IIOCIIE OOpETEeHHsS HEe3aBUCHMOCTH HeE CTaBIlIee W He IIOJIYYMBIIEE IIPABO CTaTh I'PaKIAHUMHOM
HE3aBUCUMOIO TOCYIAapcTBa BUPMBI, HMMEJIO IIPaBO BLIOOPA CBOEro rpaxkmaHcTsa®l.

7) AHAJTOrHYHBEIM 00pa3oM, pPYKOBOICTBYSICh SIBHBIM HAMEPEHHEM IIPEIOTBPATUTH TaKyIO
CUTYaIlMIo, KOTHa OBIBINMM TIpaxkgaHWH YeXOCIOBAKMH He IpHoOpeTal ObI TPaskKIaHCTBO JIFOOOT0 U3 IBYX
rOCyIapCTB- IPABONPEEMHUKOB ( M B KOHEUYHOM HTOTE CTAHOBWJICS amaTPUAOM), B CTaThe 6 3aKOHa O
rpaxmancTBe Yemickon PecnyGamku IIpenycMaTpHUBalIOCh, UTO:

" dusnueckye M, SBISIBIIMECS II0 cocTosgHMI0O Ha 31 mexkaops 1992 roma rpaxkmaHaMu
Yemckon u Crnopaukon PemepaTuBHON PecrmyOnuKu, HO He HMEBIIHE TIpaxkgaHcTBa YeIckom
Pecriy6nuku [ unu] CroBankon Pecmy6muku®’, Moryr BeIOpaTh TpaxpancTso Yemickon Pecrmy6nuku
Ha OCHOBe 3asBjeHHs" 8.

8 Batiffol and Lagarde, op, cit., pp. 82-83.

8 Pasmen 2, mogpasmen (3), Materials on succession of States in respect of
matters other than treaties, United Nations Legislative Series , ST/LEG/SER.B/17,
p. 146.

8 CcpulKa Ha TpaXIaHCTBO 3IeCh O3HAyaeT " BTOPMYHOE" TIPa’KIAaHCTBO COCTABHOM YacTH
Yexocnoankorn Pemepaliid, KOTOPOE BIOCIEICTBUM CTAO TJIABHBIM KDHUTEPUEM IIPHOODPETEHUS
ipso facto rpaxmancrBa Yermickon Pecny6mamku mim CroBankoir PecryOnumKyM KaK He3aBHCHMBIX
TOCYIapCTB.

88 CM. Marepuanbl, IpeacTaBieHHble YelIckoil Pecry6iIuKo.
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8) Emre ogHMM IpUMEpPOM SsIBIIsIeTCSl CTaThs 47 3akoHa O rpaxmpanctBe IOrocmaBum (N 33/96),
IIpeayCMaTpHUBAIOIIasi, YTO TpaxkJaHCTBO FOrociaBuM MOKET HPUOOPECTH 000N TpaxkIaHUH
Comuanuctuueckorr Pepepatupuont Pecrny6amku IOrocnaBum, KOTOPBIM SIBISJICS TPaKIaHUHOM IpPYyroi
pecIyOIuKy 5TON defepallid ¥ OpoKMBal Ha Teppurtopur IOrociraBuM Ha JATy IIPOBO3IIIAIIECHHUS
Koncturymuu Coro3uont Pecny6amku IFOrociaaBum, ¥ €ro MIM €€ HETH, POJIUBIIHECS IIOCIE DTOM IaThl, a
TaksKe 000 rpaxmaHuH napyroi pecuyoiauku Comumanucrudeckonn demepatuBnHoit Pecnybaukm IOrocmasum,
U3BSIBUBIIUN COTJIACHE CIYKUTh B IOTOCIABCKOM apMHUM, W UJEHBI €ro HEIOCPEJICTBEHHOM CEeMBbU, €CIH
OHM He O0O0IaJaloT HUKAKMM APYTMM TIpakKIaHCTBOMS®,

9) Haubonee »dbdheKTUBHONM MeEpPOH, KOTOPYI0O MOIYT IIPHUHSITH COOTBETCTBYIOIIME TOCYIAPCTBa,
SIBIISIETCSl 3aKIJIIOUEHHE COIJIallleHus 00 HCKIIOUeHUNW BO3HUKHOBEHHS Oe3rpaskjaHcTBa. Ta Ke uies IJIeXHUT
u B ocuoBe ctathu 10 KoHBeHIUM 0 cokpalneHuu Oesrpaxkmamcrtsa 1961 roma, B KOTOpoH
MIpeayCMaTPpUBAETCH, YTO:

"1. JIro00¥ mOroBop MeXKAy HOrOBapUBAIOIIMMMCS TOCYITApCTBAMHU, KOTOPBIA
IpeaycMaTpuBaeT Ilepefadyy TEPPUTOPHMH, MHOJKEH BKIIIOYATH IIOCTAHOBJIECHUS, KOTODPLIE
rapaHTUPOBAlM ObI, YTO HUKTO HE CTAaHET AamaTPUIOM B De3ylIbTaTe BTOM IIepelavH.
IloroBapuBaroIrieecss rocyJapcTBO JOJKHO CHeNaTh BCE BO3MOKHOE IS TapaHTUH TOTO, YTOOBI
TI000M TaKOM IOrOBOp, 3aKIIOYEHHBIM MM C TIOCYJapCTBOM, HE SIBISIOIIMMCSI CTODOHOHI B
HacTtosiern KoHBeHIIMM, cojepxKall TaKue MOJOXKEHUS.

2. IIpu OTCyTCTBMM TaKWX TIOJIOXKEHHUU JOTOBAapHUBAIOIIEECS TOCYlapCTBO, KOTOPOMY
TepelaeTCs TEePPUTOPUS WM KOTOPOE WHBIM 006pa3oM MPUOOGpEeTaeT TePPUTOPUIO, IapyeT CBOE
rpakJaHCTBO TaKWM IIMIIaM, KOTOpble WHAYe CTajJd Obl amaTpUIaMH B DPe3yNbTaTe B®TON IMepemayu
WA TIpUOOpETEHUS "

10) Mmuenue o TOM, YTO "HMMEHHO Ha TOCYyIapCTBaX IIEXXUT OTBETCTBEHHOCTh M30€raTh
Oe3rpaskgaHcTBa”, CIOYXKWIO OTHOM M3 OCHOBHBIX IIOCBUIOK, Ha KOTOpoul »KcrepTthl CoBeTa EBpombl
OCHOBBIBAJH CBOE pPACCMOTpPEHHE 3aKOHOB O TpPaKTAHCTBE B HETABHUX CIIyYasxX IIPaBOIPEEMCTBA TOCYIapCTB
B Eppome®. Kax mpegcraBisercs, 5TO KacaeTcs, II0 WX MHEHHIO, KaK COJIEpKaHMS 3aKOHOILATENIhCTBA,

TaK W €ro mnmpuMeHeHus. TakumMm o00pa3oM, " HeIb3sT COTIACUTHLCS C TEM, YTOOBI JHUIA CTAHOBHIHUCH
anaTpUIAMH M3- 32 HEHAJIJIeXKAalllero IPUMEHEHUs aJiMUHUCTPATUBHBIX Ipouenyp” ot.

11) B UmenoM Cepbe3HOCTh IPOOJIEMBI GE3rpakIaHCTBA B CUTYaIldsX IIPABOIIPEEMCTBA TOCYIapCTBa
Obuta mpusHana Komwmccmeinn®, xoropasd cowia, YTO pellleHHEe STOM IIPOOIEMBI JOIXKHO OBITH Gojee

8 CMm. Marepuansl, mnOpeacTaBieHHble IOrociasuen.

% Cm. "Report of the Experts of the Council of Europe on the Citizenship Laws
of the Czech Republic and Slovakia and their Inplementation”, Strasbourg, 2 April
1996, para. 60.

1 |bid., para. 54.

92 OdunmanpHple oT4YeThl I'eHepadbHOM AccaMbien, mngaTumecsitas ceccus, Homonnenue N 10
(A/50/10), myHKT 189.
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IIPHOPUTETHBIM BOIIPOCOM, UYEM pacCMOTpPEHME IPYIMX IIpO6JIeM KOJIH3UI, CBA3aHHBIX C
rpakIaHcTBOM™,

12) TIlpexmosioKeHWEe O TOM, 4YTO 3aTparMBaeMble T'OCYIapCTBa MOJIKHBI HECTH OO0S3aTEIHCTBO IIO
HETOMIYIIEHNIO Oe3rpakIaHCTBa, SBISIIOCh OTHOM M3 OCHOBHBIX IIOCBUIOK, HA KOTODPBIX CTPOMIIMCH
ob6cyXmeHuss B Pabouen rpymme®, W TO IpPENIIONOKEHHE IOJIYyYMIO SIBHYIO IOIIEPXKKY B KoMuUCCHH.
Eciu 1mpoBecTH mapailielbh MeXIY HOHSTUSIMM TEPPUTOPHM W €€ HacelIeHUs - 00a M3 KOTODPBIX SIBIISIOTCS
COCTaBHBIMU DJIEMEHTAMH TOCYIAPCTBEHHOCTH, - TO BBHIY OTCYTCTBHS IIPH IIPABOIIPEEMCTBE TOCYLAPCTB
TaKOrO TpEIeNeHTa, IIPH KOTOPOM JHaxKe HeOOJbINas YacTh TEPPUTOPHUM TOCYZAPCTBA OCTABISIETCS
COOTBETCTBYIOIIMMY TIocynapcrBaMu Kak "terra nullius”, BO3HHMKAET BOIIPOC, IIOYEMY K€ TaKHM
rocyJapcTBaM CJIeIyeT IIO3BOISITh OCTABISATh B pE3yIbTaTe IIPABOIIPEEMCTBA HEKOTODBIX 3aTParvMBAEMBbIX JIHII
anmaTpumaMu?

13) B xome paccmorpenmst Komuccuen nokiama PaGoyedl rpynmbl ObBLIO YKa3aHO, YTO, XOTS
OCHOBHOW IIPMHIIMI, TJACSAINWAM, YTO TOCYJapCTBa, BKIIIOYAs HOBBIE TOCYIAapCTBa, HECYT 00S3aTEIbCTBO IIO
HEJOMYIIeHNI0 0e3rpaskIaHCTBa B CHUTYallMsX IIPaBOIIPEEMCTBA TOCYHAPCTB, B HACTOSIIEe BpeMsS He
SIBJISIETCST HOPMOM MEKIYHAPOTHOTO IpaBa, KoMMCCHH CclemyeT ITOCTaBUTh Iepel COOOHM Iellb COEIaTh ero
TaKOBBIM®®.

14) B IllecroMm KomuTeTe Oe3rpaskKHaHCTBO TaKxKe B IIEJIOM IPU3HAETCS B Ka4yeCTBE OMHOM M3
Cephe3HBIX NIPOOJIEM, 3aCIyXMBAIINX IepBoodepenHoro sHuMMaHMda Kommcecmm®. Hu omma memeramuss He
ocrmapwBaja IOCBUIKY PaGo4eld Tpymmbl, KacaroIylocs OO0sS3aTellbCTBA HE CO3IaBaTh Oe3rpakmaHCTBA B
pe3ylbTaTe MpaBOIIPEEMCTBA TOCYIAPCTB.

15) B TekcTe craThy 2 00S3aTE€IBCTBO CBSI3aHO HE C PE3yNbTATOM, a ¢ IOBeIeHWeM. B ciydae
00BEIUHEHUs] TOCYIAPCTB TAaKOE€ Da3IMyue He HMeeT IPaKTUYEeCKOrO0 3HAYEHUs, ITOCKOJBKY 00S3aTelIbCTBO
" IpUHSITH BCE pa3yMHbIE Mepbl IJIS HEIOIYIIEHHsS TOro", dYTOOBI 3aTparMBaeMble JHIA CTAIH JUAIAMUA 0e3
rpaxkjJgaHCTBa, O3HA4YaeT Ha Jejie 00S3aTellbCTBO TOCYJdapCcTBa- MIPAaBOIpPEEMHUKA IIPEIOCTABISIThH CBOE
FPa’XIAaHCTBO B IPUHIUIIE BCEM TAaKUM Jumam®’ .

16) Tem He MeHee pa3Iuyue MEXAY O0S3aTEJIbCTBOM, CBSI3aHHBIM C DE3YyIbTATOM, U
00513aTeIbCTBOM, CBSI3aHHBIM C IIOBEJIEHHMEM, AaKTyaJlbHO B JPYIHX CIydasx IIpaBOIIPEEMCTBAa TOCYIapCTB,
KOrja peyb HAET II0 MEHBINE Mepe O IBYX 3aTparuBaeMbIX TocyjgapcTBax. IIpeicTaBisieTcss OYeBUIHBIM,

% CrnenmMalbHBIA JOKIAMYMK OCBETHJI B CBOEM IIEPBOM JIOKJaje IPOOJIEeMBI ITO3UTHBHBIX KOJIIM3UI,
CBSI3aHHBIX C TPaXKTaHCTBOM ( IBOHMHOE IPaKIAHCTBO, MHOXKECTBEHHOE TI'PaXKIAHCTBO), U HEraTHBHBIX
KOJUIM3HUH, CBS3aHHBIX C TPaXkmaHCTBOM ( Ge3rpakJIaHCTBO), KOTOPbIE BO3HHMKAIOT B DPE3YIIbTaTe
mpaBompeeMcTBa rocymapcts (A/CN.4/467, myHkT 106). Cm. Ttakxke OdQUIMATbHBIE OTYETHI
CenepanpHornt Accambien, msTumecsatas ceccusi, Jomonnenme N 10 (A/50/10), nyukT 206.

% OdunmanpHble 0T4YeThl I'eHepadpbHOM AccaMbien, mnaTumecsitas ceccus, HomonHenue N 10
(A/50/10), [IpMIIOKEHWE, IIYHKT 7, TaM Ke, ISThiecsaT mepBast ceccus, Jomosnenne N 10
(A/51/10), raasa |V, mnynkr 86b.

% Cm. 3zassinenme r- Ha Kpoydopma (A/CN.4/SR.2413).

% Cm. A/CN.4/472/Add.1, nyskr 6; A/C.6/51/SR.37, nyskr 32; A/C.6/51/SR.39,
nyukr 44; A/C.6/51/SR.41, IIYHKT 65.

97 HCKIIOYeHUs, CM. IIPOEKT CTaThuU 4.
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YTO HUKTO HE MOXKET pPAacCMaTpUBATh KaxKJ0e KOHKPETHOE 3aTparmBaeMoe TOCyJapCTBO KaK HecyIree
OTBETCTBEHHOCTh 3a BCE CIy4YaW Oe3rpakmaHCTBA, BO3HHKIIETO B CBSI3M C IIPAaBOIPEEMCTBOM. TO WIn
WHOE TOCYTApCTBO MOXKHO B DPa3yMHOW CTEleHW IIPOCUTH JIUINL O NPUHITAM MEP B paMKax ero
KOMIIETEHIIUM, OIpPEJeIeHHON MEKIyHapOmHbIM IpaBoM. COOTBETCTBEHHO, HE KaXKJ0e 3aTparmBaeMoe
rOCyJapCTBO HECET OO0sI3aTEeNbCTBO IO IIPETOCTABIECHMUIO CBOEr0 TPaKIAHCTBA KaXKIOMY OTIEILHOMY
3aTparuBaeMoMy Juily ( HJIM, KOTrIa TOCYIapCTBO- MPEIIIIECTBEHHUK TaKxKe SIBISETCS U 3aTParuBaeMbIM
roCyIapCcTBOM, - 00s3aTEJIbCTBO HE JHUIIATh IPAXKIAHCTBA). B IPOTUBHOM Cllyyae pe3yJbTaTOM OBLIO OBI,
BO- IIEPBBIX, [IBOMHOE WM MHOXKECTBEHHOE TIDAXKIAHCTBO B IIHPOKOM MaciiTabe (C OTHOBPEMEHHBIM
VIIEeMJICHHEM CBOOOMBI KaXKJOTO TOCyJapCcTBa B OTHOIIEHWH €r0 IIOJMTUKH B BOIPOCAX

IBOMHOro/ MHOXKECTBEHHOI'O TIpaXKJaHCTBa), M, BO- BTOPBIX, CO3ITaHHE TaKXke B IITUPOKOM MacIITade
IIPaBOBBIX 00S3aTEIbCTB, CBSI3aHHBIX C TI'PaKIaHCTBOM, O3 YCTAaHOBIEHHUS IOIJIWHHON CBS3H.

17) Takum o06pa3oM, YyKa3aHHBIM B CTaThe 2 NPUHINI HE MOXKET OBITh HE YeM HHBIM, Kak
JIMIITG OOIMMMHU paMKaMM, Ha KOTODBIX OCHOBBIBAIOTCS Ipyrue, Oojiee KOHKPETHBIE 00s3aTeIhCTBA.
JIukBumamust Oe3rpakJaHCTBa SIBISIETCS OKOHYATENLHBIM DPE3YIbTaTOM, KOTOPBIA IOJKEH IOCTHUTATHCS
IIOCPEICTBOM IIPMMEHEHUS BCEr0 CIIOKHOIO KOMILIEKCa MpPOeKTa CTaTel, B YaCTHOCTH IIOCPEICTBOM
COTJIAIlIEHUsI C JOPYTMMHU COOTBETCTBYIOIIIMMH TOCYJAapCTBAMH. OTO €Ille pa3 CBUIETENbCTBYET O BaXKHOCTHU
00s13aTENLCTBA, M3JIOKEHHOIO0 B craThe 15.

18) Kak u B cioy4yae C IpaBOM Ha TIPaKIAHCTBO, H3II0KEHHBIM B cTaThe 1, 0e3rpaXmaHCTBO HE
IIOJI3KHO JIOIYCKaThCS IO CTaThe 2 B OTHONICHHWHM " 3aTparumBaeMbIX JWIL', T. €. IMI[, KOTOpble Ha HaTy
IIPAaBOIPEEMCTBA TOCYIapCTB SBISIINCH TI'paskJaHAMHU TOCYJapCTBa- MpeIIleCTBeHHUKAa. TakuM o0pa3oMm, BTO
HEe OXBATBIBAET IIPOKHUBAIOIINX HAa TEPPUTOPHH TOCYIAPCTBa- MIPEIIIIECTBEHHUKA JINI, KOTODbIE OBLIU
armaTpugaMu B paMKax peXHMMa ToCyJapCTBa- IpeHIlecCTBEHHUKA. [0CymapcTBO- IPaBOIPEEMHUK,
0e3yCI0BHO, 00JaJaeT AUCKPEIMOHHBIMHU IOJHOMOYUSIMHM IIPEIOCTABISATh CBOE T'PaKIaHCTBO TaKUM
amatpugaM. OpmHako mpobiaeMa ObLTa OBl KAaYeCTBEHHO WHOM, €CIH Obl IPEIyCMaTpPHUBAlIOCh, YTO TaKOe
rOCYIApCTBO HECET 0053aTeNbCTBO HelaTh 5T0%.

Craths 3

3aKO0HOHATEILCTBO, Kacalollleecsl I'PaskIaHCTBa M JPYIHMX CMEKHBIX BOIPOCOB

1. Kaxmoe 3aTparmBaeMoe TIOCyIapCTBO IOJIKHO IIPUHATh 0e3 HEOIPaBIaHHBIX 3alepiKeK 3aKOHBI
0 TpaXmaHCTBE M IPYIUX CMEXHBIX BOMPOCAaX, BO3HHUKAIOIINX B CBS3M C IIPABOIIPEEMCTBOM
rocymapcts. OHO MOJKHO IIPUHSATH BCE HEOOXOMMMBIE MEpPhI JIJIsI OOECIIEUYeHHUs TOr0, YTOOBI
3aTparuBaeMble JIMIIa B IIpeJeliaX pPasyMHOTO CpPOKa OBLIM YBETOMIIEHBI O ITOCIEICTBUSX €r0
3aKOHOJATENbCTBA JIJISI MX TIPaXXkJIaHCTBA, BO3MOXHOCTSX BBIOOpPA, KOTOPHIMH OHM DpACHOJIaraloT B
COOTBETCTBUM C DTHM 3aKOHOJATEILCTBOM, a TaKKe IOCIEICTBUSX, KOTOpbIe pealu3amus TaKoro
BBIOOPA MOKET HMMETh IS WX CTaTyca.

% CMm. TakXe oOcyxjueHHWe IByMs nelreranus B IllecToM KOMHTETE: II0 MHEHHIO OIHOLO W3
[IpEeCTABUTENEN, IKEaTeJbHO B IEJAX IPENOTBpAllleHus Oe3rpaxkJaHCTBa, YTOOLI I'OCYIapCTBO-
[IPaBOIIPEEMHHUK IIPENOCTABISIIO CBOE TPAXKIAHCTBO IIOCTOSHHBIM SKMTEISIM TEPPUTODUH, CTAaBIIEH
TEPPUTOPHEN TOCYJApCTBa- IIPABOIPEEMHMKA, KOTODLIE Ha JAaTy IIPABOIIPEEMCTBA SIBISUIMCHL MM CTaJIH
amaTpuIaMM, M JaXKe JMIaM, pPOINWBIIMMCS HAa TAKOM TEPPUTOPHMM, HO IIPOXMBAIOIIUM BHE €€, KOTOpbLIE
Ha JaTy IpaBompeeMcTBa ObutM wiu crainu amatpumamu (A/CN.4/472/Add.1, myHKT 18). Bwmecre ¢
TEM [PYroM IIPENCTABUTENL IOMHTEPECOBAJICS BOIPOCOM O TOM, IIOYEMY JHUIO, KOTOPOE OBLLIO amaTPUIOM
B paMKax peXuMa TrocyIapCTBa- IPEAIIeCTBEHHNKA M IIPOXKMBAIO HAa TEPPUTODHMH TOCYJapCTBa-
[pEeNLIECTBEHHUKA, HOJKHO IPUOOPETaTh TPAXKTAHCTBO IIOCIENHETO IIPOCTO KAaK CJEICTBUE IPABOIIPEEMCTBA
rocymapcTBa (TaMm Ke).
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2. I[IpuMeHUTETBHO K CIyYasiM I[PUOOPETeHMs IpaXkgaHcTBa €X lege B cBsAsu ¢
IIPaBOIIPEEMCTBOM TOCYIapCTB B 3aKOHOIATENHCTBE 3aTPAardBaeMBIX TOCYIAPCTB HOJKHO
IIpeIyCMaTPUBATBCS, UTO TaKoe MPUOOpeTeHHWe TpakJIaHCTBa IMPOMCXOTUT B JaTy IIPaBOIIPEEMCTBA
rocymapcts. To e camMoe KacaeTcs NHPUOOPETEeHUS TIPakKJaHCTBA BCIEICTBHE OCYIIECTBICHUS
ONTAIIAM, €CIW B TEPUOJ MEXKIY IAaTOM IIPAaBOIpPEeMCTBA TOCYJapCTB M JATOM OCYIIECTBIECHHS TaKOM
ONTAIIMM 3aTparvMBaeMble JIMI]Aa MOTIX OBl OKAa3aThCS JIMIAMH 0e3 Tpa’kJaHCTBA.

KommenTapuit

1) B mpaBoBom nmmTepaType, KakK IIpaBUIIO, IIPU3HAETCS, UYTO " MMEHHO BHYTPHUIOCYIApPCTBEHHOE
IIpaBO KaxXJOro TroCyJapcTBa, a He MEXAYHAapoJHOe IIpaBO OIpeleNseT, KOro cleayeT, a KOro He
CllelyeT paccMaTpUBaTh B KadecTBe IpaXkKJaHMHA »Toro rocymapctsa” ®®. TocymapcTBO, M TOIBKO JIHILIb
rOCyIapCcTBO HMEET IMpPaBO IPUHUMATH pEIIeHHE II0 TaHHOMY BaKHOMY BOIIpocy. TakumMm 00pa3oM,
rpaxkJgaHCTBO, IIO CYTH, SIBISETCS BHYTPUIIDABOBBIM HMHCTUTYTOM TIOCYIapCTB, H, COOTBETCTBEHHO,
MEXAYHAPOTHOE IPUMEHEHME IOHSATHS TIPakIAaHCTBA B JIOOOM KOHKPETHOM CJIy4Yae MOJIKHO 0a3HUpOBATHCS
Ha 3aKOHE O TIPaXIAaHCTBE rOCyIapcTBa, O KOTOpOM umeT peub'®, 3aKOH KaxKIOTro rocylapcTBa
" ompemensier, KTO SIBISETCS €ro rpaxgaHaMM, KaK Ha OCHOBE IPOMCXOXKIEHMS, TaK M IPUMEHHUTEIBHO K
YCIIOBHUSIM, pETYIMPYIOIIMM IpPHOOPETEeHNe WM IOCIEeHYIOIIYI0 yTpaTy ero rpaxmaHcraa’ 101,

2) IIpuHIUI, B COOTBETCTBHM C KOTODBIM KaxXJ0€ TOCYJapCTBO CaMO OIIpEIeiseT B CBOEM
3aKOHOJATENIbCTBE, KTO SIBJISETCS €ro rpaxkmaHaMy, OBLI IOATBEpKmeH B craThe 1 I'aarckoil KOHBEHIINH,
Kacaromerncss HEKOTOPBIX BOIIPOCOB, OTHOCSIIHUXCS K KOJUIM3USIM 3aKOHOB O TPasKIaHCTBE,

1930 roma'®. DTOT NpUHUUI ObUI TaKXKe IMOATBEPXKHEH IIOCTOSHHOM ITallaTOM MEXKIYHAPOILHOIO
MIpaBOCYIUs. B €€ KOHCYJbTaTUBHOM 3aKJIIOUEHWH II0 3aKOHAM O TpakKJaHCTBe, IPUHATHIM B TyHHCE U
Mapokko!®, u B ee 3aKiIIOYEHUHM II0 BOIPOCY O INPUOOPETEHHH IIOJLCKOrO rpaxkmaHcTBa'® m Gbul

BHOBb MONTBepKIeH MexnyHaponubiM CynoM B pemieHuu o neiay HoTrebomal®®.

3) Ponb BHyTpeHHEro mpaBa B KauyeCTBe IJIaBHOTO HMCTOYHMKA HOPM O TpakKIAHCTBE IIPU3HAETCS
TakXXe B CIIyyasx H3MeHEeHHS TpaxkJaHCTBa B pe3yJIbTaTe IIPaBOIPEEMCTBA TIOCYIapCTB, KOTOPEIE YacTO

Ha3bIBAIOT " KOJUIEKTUBHOM HaTypamm3amuen”. Tak, B crathe 13 Kojekca bycTamMaHTe HpemycMaTpHUBAaeTCH,
YTO:

"Ilpy KOJJIEKTHUBHOM HATypaJIWU3allMy BCIEICTBUE HE3aBUCHMOCTH TOCYIAPCTBA IIPUMEHSIETCS
3aKOH HOBOIO TOCYJapCTBa, €CIIM OHO YCTaHOBUIIO Ha TeppUTOpPUU BGhGIEKTUBHBIN CYBEPEHHUTET,

% Oppenheim’s International Law , Op. cit,, p. 852. Kak, XKpoMme TOro, OBLIO YKa3aHO
PezexoMm: " Kaxkmoe TrocymapCcTBO CaMO YCTAHABIMBAET 3aKOHBI B OTHOIIEHWM CBOETO T'PaXKIAHCTBA,
COOJIOmast TIPW BTOM OOIIWe HOPMBI MEXIYHAPOTHOT'O IyOIWYHOTO IIpaBa, a TaKXkKe CIelUalbHble HOPMBI,
KOTOpbIe MOINIM OBI ero 00s13aTh B ®ToM Bompoce”. Rezek, op. cit., p. 341.

100 Oppenheim’s International Law , op. cit,, p. 853.

101 Batiffol and Lagarde, op. cit., p. 58. Ilo muenno Kpoydopma, " mpencTasisieTcs,
YTO IPENOCTABIEHNME I'DAXKIAHCTBA SBISETCA BOIPOCOM, KOTOPBIM MOXKET pELIaThCd IUINb TOCYLAPCTBAMU
Ha OCHOBE WX BHYTDEHHErO 3aKOHONATEJIbCTBA (MJIM Ha OCHOBE 3aKJIIOYEHMS I0roBopa). Takum 06pasoM,
rpaXkIaHCTBO 3aBHUCUT OT TOCYIapCTBEHHOCTH, a He Haobopotr" (op. cit, p. 40).

102 Cm. cHocky 50 BbIIE.

103 p.C.l1J., 1923 , Series B, No. 4, p. 24.

104 1bid., No. 7, p. 16.

105 1,C.J. Reports, 1955 , p. 4
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KOTOPBIN OBLI IPHU3HAH TOCYJApCTBOM, pPAacCMAaTPUBAIOIIUM CIIOp, a B OTCYTCTBHE TaKOBOIO -

IIPEeXHUM TOCYIapCcTBOM, 0€3 yimepOa Ijas TOTOBOPHBIX IIOJOXKEHUN MEKIY IBYMS

3aMHTEPECOBAHHBIMU TI'OCYJAapCTBAMM, KOTODBIE BO BCEX CIIyYasiX OYIYT HMMETh IIPEUMYIIECTBEHHYIO
n 106

crry” 1%°.

4) B ToMm Ke myxe BBIIep:KaHa CChUIKA Ha NIPakTUKy aHramickmx cymoB O’ KoHHemTa, KOTOpBIA
IeJlaeT BBIBOI O TOM, 4TO:

" BOIIPOC O TOM, KAaKOMY TIOCYZAPCTBY INPUHANIEXUT IHUIO, OOIKEH B KOHEYHOM CUETE DEIIaThCs
Ha OCHOBE BHYTPEHHETO IpaBa TOCYIapCTBA, KOTOPOMY II0 YTBEDPKIEHHUIO STOTO JIWIA OH
INPUHAIIEXNUT KMIM SKOOBI MPUHAIIEXWT. MIMEHHO BHYTPEHHEE IIPAaBO IOCYIAPCTBA- IPEIIIECTBEHHUKA
oIpefeNseT, Kakue IHIA YTPAauMBAIOT MX TPAaXKOAHCTBO B pe3yJIbTaTe M3MEHEHMS, a TO, KaKue
IUIA OpUOOPENr IPaxkKIAHCTBO, - pEIIaeTcs TOCYIapcTBOM- IpaBoIpeeMHUKOM" 197,

5) 3a mocllegHHe HECKOIBKO JIET IIeJNBbIA Psi TOCYyIapCTB, CTOJKHYBIIMXCS C BOIPOCOM
IIPaBOIIPEEMCTBA T'OCYIAapCTB WM BO30OHOBIEHUS HE3aBHCHUMOCTH, IIPUHSII HOBBIE 3aKOHBI O TI'DasKIaHCTBE
WX BHOBBb IIPHBEJ B JEHMCTBHE 3aKOHBI O TpakKJaHCTBE, KOTODPbIE EHMCTBOBAIHW B IHEPHO,

IIPEJIIECTBOBABIIUI BTOPOX MHUDPOBOI BOMHE%,

106 Cm. "Code of Private International Law" (Code Bustamante), League of
Nations, Treaty Series , vol. LXXXVI, No. 1950.

107 O’Connell (1967), op. cit,, p. 501.
108 Cm., KX mpumepy:

- Bemapyce: 3akod o rpaxkpgaHcTBe Pecnyomuku Bemapych, N 1181-XII oT 18 oKT0ps
1991 roma ¢ U3MEHEHHWSIMH W JIONOJTHEHUSMH, BHeceHHbIMH 3akoHoM N 2410-XXIlI ot
15 wmionst 1993 roma; IlocramoBimenue Bepxosmoro CoBera Pecmybmmku bBemapyck o0 BBemeHUH
®TOr0 3aKoHa B JeyictBue oT 15 wmroHs 1993 roma;

- XopBaTus: 3aKOH O XOpPBAaTCKOM TpaxkjaHcTBe oT 28 wuroHd 1991 roma; 3aKoH O TOIpaBKax
W JONOJHEHUIX K 3aKOHY O XOPBAaTCKOM rpaxkmaHcTBe oT 8 mas 1992 roga;

- Yemickasgs Pecnybiamka: 3aKOH O IPUOOPETEHHMH M yTpaTe IpaskmaHCTBa OoT 29 nexkadps
1992 ropa;

- Dputpes: MTpOKJIaMaIUs BDPUTPENCKOro rpaxkmaHcTsa 21/1992 ot 6 ampens 1992 roma;

- DCTOHMS: 3aKOH o TpaxmaHcTBe (1938 rom), ITOBTOPHO BBEJEHHBIN B JEWCTBUE PE3ONIOIUEH
BepxoBHOro coBeTa 0 HpHMEHEHHMH 3aKOHA O TpaXXmaHCTBe oT 26 deBpans 1992 roma;
3aKOH O TPeOOBAHUSX B OTHOIIEHWHM DCTOHCKOTO SI3bIKA IJIS JIUI, 3KEJNaloIUX ITOJYIUTh
rpaxmanctBo, ot 10 despams 1993 ropua;

- JlatBus: 3akoH o rpaxkpgaHctBe (1919 rom), MOBTOPHO BBEIEHHBIM B NEHCTBHE DPE30JIONHEN
BepxoBHOro coBeTa O BO300HOBIEHMH IIpaB rpaxkgaH JlaTBuiickon PecnyOGaMKM M OCHOBHBIX

NpUHINMIAX HaTypamum3anuud oT 15 oxrs6ps 1991 rona;

( mpomomKkeHwue...)
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6) IIpoexT crathbu 3 OCHOBBIBAE€TCS Ha IIOCTyJaTe IIEPBUYHOCTH (YHKIIUH
BHYTPUTOCYJIAPCTBEHHOTO IIpaBa B OTHOIIEHWUM TIpaKIaHCTBa. BMecTe C TeM DTOT HPOEKT TIJIaBHBIM
06pa3oM chOKycHpOBaH Ha IpOOJeMe CBOEBPEMEHHOCTH IIPWHATHA BHYTPEHHEro 3aKOHOmaTeabcTBal®®, B
DTOM OTHOIIEHHH TOCYIApCTBa IPHUIEPKUBAIOTCS PA3JUYHOM IPAKTUKU. B TO BpeMs KaK B HEKOTODBIX
CIay4yasX 3aKOHOIATENBCTBO O TPaXXKJAHCTBE IIPUHMMAETCS B MOMEHT IIPABOIIPEEMCTBA TOCYIAPCTB WIIM JTaxe
0 BTOro, B JPYIHUX CIyYasX 3aKOH O TPaxkJaHCTBE IIPUHUMAETCS IIOCIEe JaThl IIPaBOIIPEEMCTBa, WHOTIA
nmaxxe Hamuoro mosmHee eel®. TIpocuTh 3aTparmBaeMble TOCYZAapcTBA O TOM, YTOOBI COOTBETCTBYIOLIEE
3aKOHOJATEIHCTBO OBLIO HPWHSATO HA MOMEHT IIPABOIIPEEMCTBA, OBLIO OBl HEpeadbHBIM. B HEKOTODPBIX
CUTyallMsIX, K IIPUMEPY, B CHUTyallMsIX, KOINMa HOBOE TOCYIapCTBO MOSBISIETCS B DPe3yJbTaTe OYpHO
MIPOTEKAIOIIEro IIPOIlecca B YCIOBHSAX HESCHOCTH TEPPUTOPHUANBHBIX IIPENENIOB, DTO OBLIO OBI JazKe
HEeBO3MOXHBIM. COOTBETCTBEHHO, B IIYHKTEe 1 COHNEPKMTCSI TpeOOBAHME O TOM, 4YTOOBI 3aTparMBaeMbIe

108 (... mpomoixeHue)

- JIntBa: 3akoH o rpaxmancrBe or 10 mexkaopst 1991 roma; pesomronuss BepxoBHoro cosera
JIutoBckoir PecryOauKu O IpOIEAype OCYIIEeCTBIeHHs 3aKoHa JImToBcKoit PecmyOmuku o
rpaxmancree or 11 mexkadps 1991 ropa;

- CrnoBeHHMS. 3aKOH O rpaxkmgaHcTBe oT 5 mroHa 1991 ropa;
- CroBakus. 3aKOH O IPUOOpETEHHMM M yTpaTe rpaxkmaHcTBa oT 19 suBaps 1993 roga;

- YkpauHa: 3aKoH O IpaBoIpeeMcTBe YKpawHbl oT 12 ceuts6ops 1991 roma; 3akoH o
rpaxmaHcTBe YKpaumHbI OT 8 oKTsa0ps 1991 roma;

- IOrocimaBus: 3aKOH O IOTOCIAaBCKOM rpaxkpancrse, " Cayxkebnm jmct CPIO", Ne33/96.

KoMnungnuio 3aK0HOMATEIbHBIX aKTOB IO BOIPOCY O TIpaXXkJIaHCTBE, BKIIOYAs ITOCIEICTBHS
IIpaBOIIPEEMCTBA TOCYIAapCTB JJIS TpakIaHCTBA, paHee cocTaBiIeHHYI0 OTHaeaoM KOmudUKAIUKA YIIPaBICHUS
mo mpaBoBbiM BompocaM Cekperapmara Oprammsanmm OObenmHeHHbIX Harwmit, cMm. "Laws concerning
nationality”, op. cit., un JlomonHenne K »ToMmy mokymeHty (ST/LEG/SER.B/9), u "Materials
on succession of States", op. cit.

109 BpipaxkeHre " 3aKOHOJATENIBCTBO TOCYIapcTBa" CIENYyeT TOJIKOBATH B IMMPOKOM cMbIcie. Kak
yTBepxkmaeT Pesek, OHO " BKJIIOYAaeT He TOJIBKO IIOATOTOBJICHHBIE IapjaMeHTOM TeKcThl'. Rezek, op.
cit., p. 372.

110 B pron cBsA3u BpayHIM cchlUlaeTcsl Ha IOCTAHOBIIEHHE HM3PAUIbCKOTO Cylda B OTHOIIEHUH 3aKOHA
00 M3pamabCcKOM TIpaxkmgaHcTBe 1952 roma, KOTOpPOe CBHUIETEIBCTBYET O TPYXHOCTSIX, BO3HHKAIOIIAX B
MOmOOHBIX ciy4yasx. Ilo MHEHHIO ®TOTO CYIbH,

"ecIm He MNPUHAT 3aKOH, IIPEAyCMATPUBAIOIIWUNA WHOE, TO s TOJIaral0, 4YTO KAasKIbIM WHIUBH]I,
KOTOPBIN Ha maTy co3manus locymapcrtBa M3pauib IpOXHUBAIl Ha TEPPUTOPHUH, KOTOpAasi CETOIHS
cocraBisieT Tepputopuio I'ocymapctBa Mspaumnab, sBasgeTcs Tak:Ke rpaxgaHuHoM HWMspammsa. JloOas
Ipyras TOYKa 3peHUS HEMHUHYEMO IIPUBOIUT K aOCYpPIHOMY pe3yJIbTaTy HAJIMYUs TOCyJZapcTBa 0e3
rpaxpmaH, T.e€. K TaKOMYy S$BIIEHHIO, KOTOPOrO IO CHX IIOp IIOKa elle He HaOJI0Ialoch’.

SIu Bpaymnu, "The Relations of Nationality in Public International Law", British Year

Book of International Law , vol. 39 (1963), p. 318. B To Xe BpeMs B ADYIOM Jeje CYIbs
BbIPA3WJ MHCHHUE, 4YTO OO0 IIPUHATHUA YKAa3aHHOI'O 3aKOHA H3PAUJIbBCKOI'O TI'pPaKIaHCTBA HE CYIIECCTBOBAJIO.
Tam xe.
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rocymapcTBa IIPUHUMATIN 3aKOHBI O TPaXKJaHCTBE W DeEIalli JIPYrue CMEeXXHbIE BOIIPOCHI, BO3HHKAIOIIHAE B
CBSI3M C IIPaBOIIPEEMCTBOM TIOCyIapcTB " 0e3 HeompaBIaHHBIX 3amepKek'. B 3aBumcumMocTH OT
0OCTOSITENILCTB, IIEPHOJ, KOTOPHIA MOXKET PacCMaTPUBATHCSI KaK HE COCTABISIONIMEI " HeOIpaBIaHHYIO
3aJepKKY"', MOXKET OBITh DPAa3IMYHBIM IS KaKJOro 3aTparmBaeMoOro IOCymapcTBa, JaxXke B OTHOIIEHHUU
OJHOTO M TOTO K€ IIpaBOIpeeMCTBAa. JIeMCTBHUTENHHO, TIOCYIapCTBO- IIPEIIIECTBEHHUK M TOCYIapCTBO-
MIPaBOIIPEEMHUK, BO3HHUKIIIEE B pE3yJbTaTe OTIEIEHUs, OYAYT HAXOIWThCS B BEeChbMa DPAa3HOM ITOJIOKEHUH.

7) IIpu oOcy:KmeHMH »TON KOHKDPETHOM HpoOjeMbl Pabouasl Tpylma TIaBHBIM 00pa3oM
PYKOBOJCTBOBAJIACh COOOpakKeHWEM O TOM, 4UTO 3aTparvBaeMble WA HOJKHBI OBITh B TEYEHHE Pa3yMHOIO
Ieprofa BpeMeHH HMHGOPMUPOBAHBEI O IIOCIEACTBUSAX 3aKOHOTATENHLCTBA TOTO WM HHOTO TOCYIapCTBa ISt
UX TpaxXJaHCTBa, O IJOOBIX BapMaHTaX BHIOOpPA, KOTOPHIMK OHM MOLYT pACIIOIaraTh B COOTBETCTBUM C
HEM, a TakKXe O IIOCIEICTBHUSAX, KOTOPBIE OYIyT MMETh ®TH BapHMaHTBHI BBIOOpa Iy mx crarycal'l. Dra
MBICIb OTpa’kKeHa B IIOCIEeTHEM IIPENIOXKEHUN IyHKTa 1.

8) B myHkTe 2 paccMaTpHMBaeTcs eIlle OmHa IpoOlieMa, KOTOopas, TeM He MeHee, TeCHO CBsg3aHa
C BOIIPOCOM, paccMaTpuBaeMbIM B myHKTe 1. Eciaum mpuHSTOE IOCie IaThl IPAaBOIpPEEMCTBA T'OCYIapCTB
3aKOHOJATEIHLCTBO HE MMEET OOpPATHOM CHIIBI, TO ®TO MOXKET IIPUBECTH, XOTs OBbI Ja’kKe BPEMEHHO, K
GearpakmaHcTBy. IIpm 0OCY:KIeHHWHM IIEpBOTO JOKJIada HEKOTOphble ujieHbl Komuccuu BBICKA3aldd MBICIB O
1IeJIeCO00PA3HOCTH M3YYEeHHs BO3MOXKHOCTH CO3JaHHs KOMILIEKca " IIpe3yMIIui’, OJHa M3 KOTOPBIX
SIBIISIETCS TIPE3YMIIIIMEN O TOM, 4YTO IPUOOPETEHHME TIpakJaHCTBa IIPU IPABOIIPEEMCTBE BCTYIIAeT B CHIY C
IaThl TAKOTrO IIpaBolpeeMcTBa’'?.

9) PaGouas rpymma m30paja MHOHM IIOZXON, O00Jee COOTBETCTBYIOLIMI OCHOBHOM IIOCBIIKE O
IIEPBUYHOM DOJX BHYTPHUIOCYZAPCTBEHHOTO IIpaBa B oOjacTé rpaxkmaHcrBa. OmHa chopmyrmpoBaia
PEKOMEHIAIIMI0 O TOM, YTOOBI 3aKOHOIATEJILCTBO, Kacalollleecs MPUOOPETeHMsT IpaXmaHcTBa €X lege B
CBSI3U C IIPABOIIPEEMCTBOM TOCYIAapCTB, IIPEIyCMATPHUBAJIO, YTO TaKOe IPHOOpPETEeHHE TIPaxkJaHCTBA BCTYMHAET
B CHJIy C JaThl IIPABOIIPEEMCTBA TOCYJapCTB. DTa MBICIL M3JI0KEHA B IYHKTe 2 W Omaromaps eir cdepa
ero IMpHMEHEHUS DACIpOCTpaHseTCs Ha NpUOOpeTeHHWe TpakJaHCTBa IIOCIe ONTAIlMM IIPU YCIOBHH, YTO
3aTparMBaeMble JIMIIa B WHOM Cllydae OBLIM Obl allaTpHIaMKU B TEYeHHE IMEepuoja C JaThl IIPaBOIIPEEMCTBA
roCyIapCcTB M IO JAThl TaKOW OITAaIlWH.

Cratbs 4

IIpegocraBienne TpasKIaHCTBA JIMIIAM, OOBIYHO IIPOKHMBAIOIIMM B JIPYTOM TOCYIAPCTBE

1. T'ocymapcTBO- IpeeMHUK He O00S3aHO IIPETOCTABISATH CBOE TI'PAasXKJaHCTBO 3aTparMBaeMbIM JIHIAM,
eclii OHM OOBIYHO IIPOKWBAIOT B JPYIOM TOCYZApCTBE M TaKXKe HMEIOT TIPaskJIaHCTBO BTOrO
rocynapcTBa.

2. T'ocynapcTBO- IIPEEMHUK HE MOJIKHO HAaBS3BIBATL CBOE TPaKIAHCTBO JHIAM, OOBIYHO

MIPOXXUBAIOIIAM B IPYroM TOCYJapCTBe, IIPOTHUB BOJM TAaKUX JHUI[, €CIU TOJHKO OHU B IIPOTHBHOM
cIy4yae He CTaHyT IHIAM{ Oe3 TpaskKIaHCTBa.

KommenTapuit

11 Cm. OdunmuangsHble oT4eThl 'eHepanbHOM AccaMbien, naTupecsTas ceccus, JlomoimHeHue N 10
(A/50/10), [IPUIIOKEHUE, IYHKT 24.

12 Cm. s3assienue r- Ha Kpoydopma (A/CN.4/SR.2388).
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1) ITomoxkeHusI, KacaroIIWecs IPeJOCTABIeHUS W JHINEHHS TI'PaKIaHCTBA B CBSI3U C
KOHKDETHBIMH BHJAMHM IIPaBOIIPEEMCTBA TOCYIapCTB, comepxkaTcsa B vactu || HacTosImero mpoekTa
crateri. TeM He MeHee €CTh HEKOTOPbIE HODMBI, KOTODBIE SBISIOTCS HCKIIOYEHUSIMH W3 ITOJOKEHHI
yacty || © OOIIMMHU IJIs HECKONBKHMX WM [JaXkKe BCeX KaTeropHil IIPaBOIIPEEMCTBA TOCYTAapCTB.
COOTBETCTBEHHO, KaK IPEACTABISETCS, OBIIO OBbI JIyYIIle ITOMECTHTh HMX B 4YacTH | TIPOEKTOB cTaTed, B
KOTOPOM M3JIaraioTcs OOIIMe MNPHUHIMIIBIL. DTH HOPMBI COmEpKATcs B mIpoekTax craten 4, 5 wum 6.

2) MoryT cymiecTBOBaTh COMHEHHS OTHOCHTEIHLHO KOMIICTSHIIUM TOCYIapCTBa- IIPaBOIpeeMHUKA
MIPEeIOCTaBISITh CBOE TPAaXKITAHCTBO JWIlaM, HE IIPOXHMBAIOINIMM Ha €ro TeppuUTOpwU. TeM He MeHee
KOMMEHTATOPhI OYEHb YaCTO COCPEIOTOYMBAIOT CBOE BHUMAaHUWE IIHINh Ha YaCTHOM acCIleKTe B3TOM
mpo6aembl. Tak, K mpuMepy, OBLIO 3asBIEHO O TOM, 4YTO "B CIlydyasiX YHHBEPCAJIbHOI'O IIPaBOIIPEEMCTBA
rpaxkjaHe- HEPE3UIEHTHI IIEPECTABIIErO CYIIECTBOBATH TOCYIapCTBa, €CIU TIAyOKe IOTOHUTH K DTOMY
BOIIPOCY, MOTYT H30eXaTh IPHOOPETeHHs] I'pakJAHCTBAa TOCYIAPCTBA- IPABOIIPEEMHMKA, OCTABIIKNCH 3a
rpanunen'®. IlpexcraBisgercd, 4YTO B NAHHOM CBA3M MOXKHO CIENATh 10 KpaliHell Mepe OBa BbIBOJA:

BO- IIEPBBIX, TOCYIapCTBO- IPABOIIPEEMHUK HE HECET O00S3aTEIbCTBA IIPENOCTABISATH CBOE TPaKTAHCTBO TEM
3aTparMBaeMbIM JIWIIAM, KOTOpDbIE B IIPOTUBHOM Clly4ae OTBeYaldd Obl BCEM KPHUTEPUSIM, IPEABSIBISIEMBIM
IS TIPUOOPETEHUST T'PaKJaHCTBAa, HO HMMEIT CBOMM OOBIYHBIM MECTOXKMTEILCTBOM TpPEThE TOCYIApCTBO, a
TaKXXe TIpaxXIaHCTBO TPEThero TOCyIapCTBa; BO- BTOPBIX, TOCYIapCTBO- IIPABOIIPEEMHHUK HE MOKET
MIPeIOCTABISATh CBOE T'PAaKIaHCTBO JIMIIAM, KOTOPble B MHOM Cjy4yae HMeJu Obl IMPaBO IIPHOOPECTH €ero
rpakJaHCTBO, HO KMEIOT CBOMM OOBIYHBIM MECTOKHUTEILCTBOM TPEThE TOCYTapCTBO M 0OIaTAIOT
rPakIaHCTBOM TOTO TOCYIapcTBa IPOTUB CBOEM BOIH',

3) B cBoem mpensapuTenbHOM gokiaame 1995 ropma''® PaGovast rpymnma OpuInia K BBIBOLY O
TOM, 4YTO TOCYJapCTBO- IPABONIPEEMHUK He HEecCeT 0053aTelIbCTBA IIPEIOCTABIATh CBOE TI'PaKIAHCTBO
3aTparvuBaeMbIM JIMIAM, KOTODble MMEIOT CBOMM OOBIYHBIM MECTOXKUTEIBCTBOM TpPEThe IOCYJapCTBO H
TakxKe OO0JafaloT TPaKIAHCTBOM TPETLEr0 IOCYHapcTBa, OJHAKO OHO MOKET JelaThb TO C HX COIJacus
(umu cxopee He MOXKET AeNaTh STOTO NPOTHB UX Bomu) ''°. Pabouas Tpymma HM3IOXHIA 3Ty HODMY B
CBSI3U C COOTBETCTBEHHO OOBEeNMHEHMeM U pacmajgoM. OHa paccMaTpUBalach KaK MCKIIOUYEHHE U3
OCHOBHOH IIOCHUIKM O IIPEJOCTaBJIEHHMM TIPa’KJTaHCTBA B STHX KOHKPETHBIX CIy4yasiX IPaBOIPeeMCTBa
rocygapcTs. Pa6oyas rpynma TaksKe paccMoTpella BTy Ipo6JeMy B CBS3U C IPYTUMH BHIAMHU
[IPaBOIIPEEMCTBA TOCYIapCTB, T. €. Ilepelayd TepPPUTOPMM U OTHEJeHHUs, WU cjelana BbIBOJI O TOM, 4YTO
9Ta KaTeropus IHI, JOJIKHA COXPAaHATh IPaKIAaHCTBO TOCYJapCTBa- IPeAllIeCTBEHHUKA. TeM He MeHee eciu
roCyapcTBO- IPEIIIECTBEHHAK JHINAeT CBOEr0 TPakKJaHCTBA TAKWX IIHUI[ MO JIOOOM NpUYMHE ( TaKOM, KaK
IOTOBOP € TOCYJZAapCTBOM- IPEEMHHMKOM), TO TOTHA INPENOCTABIEHHE UM TPAaXIAHCTBA TOCYJAPCTBA-
[IPaBOIIPeEMHMKA TaKXKe 3aBHUCeN0 Obl OT BOIM BTHUX IIHII.

4) Beuny Boimeckasagnoro CIenuanbHbIA JOKIATYMK IIPA IIOATOTOBKE IIPOEKTOB CTATEH IIPHUIIEI
K BBIBOILY O TOM, YTO B CHIY OOIIEr0 XapaKTepa STOM HOPMBI - HJIM CKOpEe MCKIIOYEHMS - JIydllle
BCEro OBLIO OBl IOMECTHUTHL €€ B dYacTu l.

113 dqu Bpaynmu, Principles of Public International Law , 4th ed. (Oxford,
Clarendon Press, 1990), p. 558.

114 Cnyvam, Kacaromquecsi IPeIOCTABIEHUS TPaXKIAHCTBA JUIAM, IIPOXKWBAIOIIAM BHE TEPPUTODHH,
3aTpParuBaeMoM IpaBONpeeMCTBOM rocymapcts, cMm. O’ Kommemanr (1956), op. cit,, pp. 251-258.

15 OcdunuanbHble oTueThl leHepanbHON Accam0uen, nstunmecaras ceccusi, JomomneHwue N 10
(A/50/10), MIPUIIOKEHHE.

116 Tam ke, mnyHKTHI 17b u 20.
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5) IlepBoe paznmume MeXXIy HBIHEIIHHMM IIPOEKTOM CTaTbd 4 W (HOpPMYIHUPOBKOMH,
WCIIONb30BaBIIIerics Pabodyell TIpyImoi, COCTOUT B 3aMeHe TepMHHA " TpPeThe TrOoCyIapcTBO" TEPMUHOM
" npyroe rocymapctBo”. IlyGammmcThl, mOenas CChIIKY Ha " TpeTbe" TIOCyJapCTBO, IEeHCTBUTEIBHO MOLYT
WMETh B BHJY TIOCYIApCTBa, WHBIE YeM TI'OCYIapCTBO- MPEIIIECTBEHHUK WM €Ille OJHO TOCYIapCTBO-
mpaBompeeMHUK (B Cllydyae HECKOJBKUX TOCYIapCTB- IPABOIIPEEMHUKOB), OIHAKO, II0 MHEHHUIO
CrnennajpbHOIO JOKIJIaJuMKa, HeT HHKAKOW IPUYHUHBI HE PACIpPOCTPAHSITh IPUMEHEHHE BBIIIEYIIOMSIHYTOMN
HODMbBI JaXKe Ha TaKyl CHUTYaIldi0, KOTIJa 3aTparuBaeMoe JIWI0 OOBIYHO IIPOXKUBAET HE B " TPETheM
rocymapcTse”, a B OpyroMm " 3aTparuBaeMoMm rocymapcte”. ( JleficTBHME ®TOM HOPMBI MOLJIO OBI, TeM HeE
MeHee, OBITh IIPHOCTAHOBIEHO JOTOBOPOM MKy 3aTParMBaeéMbIMH TOCYIApPCTBAMU B OTHOIIEHUU
3aTParvwBaeMbBIX JIMIl, WMEIOIINX CBOE OOBIYHOE MECTOXKHUTEIHLCTBO HA HMX COOTBETCTBYIOIINX TEPPUTODPHIX,
OJHAKO HE B OTHOIIEHWW IIWIl, IPOKHBAIOIIUX B " TPEThUX TOCYymapcTBax'.)

6) Yro KacaeTrcs BbIBOJa Pabouer TIpyImel O TOM, UYTO TOCYIapCTBO- IIPABOIPEEMHUK MOXKET
BMECTE C TE€M IIPEIOCTABJISTh CBOE TPAKIAHCTBO 3aTpParvuBaeMbIM IJIAIAM, YIIOMSHYTHIM B IyHKTe 1 ( T. €.
T€M, KOTODbIE IPOXKHUBAIOT B IPYIOM TOCYIapCTBE W HMMEIOT IPaKJaHCTBO ®TOrO0 TOCyTapcTBa), C UX
cormacus, TO CHenualbHBIM ITOKJIATYUK CUYUTAET, UYTO DTOT AaCIeKT CJIEAYeT PacCMOTPETh B OTIEIBHOM
IIOJIOKEHNH, cdepa IMPUMEHEHUs KOTOPOTO Morja Obl OBITH INIMpPE, YeM IOJIOXKEHHUs B IIyHKTe 1.
COOTBETCTBEHHO, B IIYHKTe 2 H3lIaraeTcs HOpMa, IIpeaycMaTpUBAIONiasi, 4YTO TIOCYIapCTBO- IPABOIIPEEMHUK
[P TIPETOCTABIEHUN CBOETO TIpa’kJaHCTBA JHIAM, OOBIYHO IPOXKHUBAIOIIMM B IPYrOM TOCYTApCTBE,
IOJKHO YBaXKaTh BOJIO TaKUX WHAUBHIOB. IIpemeaoM cdepbl NMPUMEHEHUS DTOM HOPMBI SIBJISETCS PHCK
0e3rpakJlaHCTBa; B DTOM Cjy4yae yBaXKeHWE BOJM WHAMBUIA HE JOJKHO CIYXKUTH 0053aTeIbHBIM
TpeOOBAHUEM.

7) Kpyr mmn, nommamarolmux ITOH NEeWCTBHEe IyHKTAa 1 M NIyHKTA 2, pasiuyeH. IYHKT 2,
IIOMHMO JIMI[, OXBATHIBAEMBIX B IyHKTe 1, BKIIOYAET NI, KOTOPBIE MOTYT OBITh DPE3UAEHTAMH OITHOTO
rocymapcTBa ( MHOrO, HEXEJIH TOCYIapCTBO- PABOIPEEMHUK) M HMETh TPaXKHIaHCTBO €Ie U IPYyroro
rocymapcTBa.

8) B 3akiioueHme, CTOJIKHYBIIKHCH C IIPOOJIEMOI BBIOOpPAa MEXOY IBYMS Da3IMYHBIMH (hpasaMu,
yIOTpeOIsIEMBEIMU Paboyell IPYNION IS XapaKTEPUCTUKHU BOJIEU3LSIBIEHMS JUIA, T. €. dpa3od "¢ HX
cornacus” wiay "mpoTtwB uX BoiaM', CHeIUaNIbHBIM TOKJIATYMK OCTAHOBHJ CBOM BBIOOp Ha IOCIeTHEHN
¢pase. IlepBas ¢dpasa, B KOTOpOM JIeJaeTcsi yIop Ha corjacue HWHIWBHIA, MOrja Obl, II0 €ro MHEHHIO,
c03J1aTh MHpPOOJIEeMbl OTHOCHTEIBLHO IIYTeW YCTAHOBIIEHUS TAaKOTO COTJACHS WJIW, HWHBIMH CIOBaMH,
HakJIagbIBajla ObI OpeMs TOKa3bIBaAHUS Ha TOCYIapCTBO- IIPABOIPEEMHHUKA. DTO IMOTPEOOBANO OBl BBEIEHUS
MpPEe3yMIIIUKA COTJIACUs BO BCeX CiIyyasX, KOIJa 3aTparuBaeMble JIUIA 3aHUMAajJu Obl ITACCHUBHYIO,
uHInddepeHTHYI0 Ho3unuio. Mcmomb3yemMoe B IIYHKTE 2 BbIpaskeHHE HE CO3IAaeT TaKOoM IIPOOJIEMBI.
BmecTe ¢ TeM OHO IIpefIiojlaraeT, 4YTO 3aTparvBaeMoe JIHIO0 IOJKHO KaK MHUHHMYM O0O0JaIaTh
BO3MOKHOCTBIO OTKAa3aThCSI OT IPaXKIaHCTBA TCOCYIapCTBa- MpeaIllecTBeHHUKA ( HalpuMep, IIyTEM 3asiBICHUS
00 oTkasze OT "omranuu").

Cratps 5

OTKa3 OT IpaskKJaHCTBA JPYILOro TOCYIAPCTBA KaK VCIOBHE
IPEQOCTABICHUS I'DasKIAHCTBA

Korma sarparmBaemMoe JIHIIO, HMEIOIee IPaBO Ha IMPUOOPETEeHHE TIpakKJaHCTBa TOCYZapCTBa-
IIpeeMHHKAa, HMeeT TPaXkIaHCTBO APYroro 3aTparkmBaeMOro TOCYJApCTBA, TOCYZAPCTBO- IPEEMHUK
MOXKET OOYCIOBHUTH IIPENOCTABIEHHE CBOEr0 TIPaXKIaHCTBA OTKA30M TaKOIO JMIA OT TPaskIaHCTBa
IPYroro 3aTparuBaeMoro rocymapctBa. OmHAKO ®TO TpeOOBaHHWE HE IOJIKHO IIPUMEHSTHCS TAKUM
o0pasoM, 4YTOOBI 3aTparMBaeMO€ IIMII0O B pe3yjJbTaTe OKas3ajlocCh, JIaxKe BpPEMEHHO, JHUIOM 0e3
rpakJaHCTBA.
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KommenTapuit
1) Kak um B ciay4yae ¢ IIPOEKTOM cTaTbd 4, mpoOlieMa, paccMaTpuBaeMas B IIPOEKTE CTaThU 5,

II0 CBOMM MacINTa0aM BBIXOTUT 3a PaMKH IIPABOIIPEEMCTBA TOCyIapcTB. JIeWCTBHTEIBLHO, OTKAa3 3asBUTEINS
OT ero HBIHEITHEro TpaXKJaHCTBa SBISETCS JTOBOJNBHO PACIIPOCTPAHEHHBIM YCIOBHEM IJIsS HATypalu3alluu,
3aKpeIUIEHHBIM B 3aKOHOHATENCTBE MHOTUX cTpaH. OHO TUIMYHO IJIs 3aKOHOIATENBCTB,
OCHOBOITOJIATAOIIME TPHHIIMIIBI KOTOPHIX HE IIPHEMITIOT IBOWHOIO WM MHOKECTBEHHOTO TI'DaxkKIaHCTBA.
Takoit OTKa3 MOKET IPUBECTH K BPEMEHHOMY WM B XYIOIIEM CJIy4yae JIMTEIBHOMY Oe3rpakIaHCTBY
3aTparuBaeMoro JHIa.

2) 3a rocymapcTBOM- IIPDEEMHUKOM B II€IOM IIPU3HAETCS IIPaBO TPeOOBAaTh OTKa3a OT TIPakIaHCTBa
IPYroro TocymapcTBa B KadyecTBE YCIOBHSI IIPEIOCTABIEHHs CBOEro TIpaxkjgaHCTBa. I[Ipo3BydyaBImas Ha
pPasIUYHBIX (OpPyMax OCHOBHAS 03a00YEHHOCTh B DTOM CBSI3M KAacaeTCs OIACHOCTH Oe3rpakJIaHCTBa,
KOTOpPYIO MOIJIO OBl HOPOIMTH Takoe TpeboBanme. Ilo muenuio »kcueptoB CoBeta EBpoirsl,

" rocymapcTBo, KOTOpOe JaeT 0e3yCIIOBHOe OOelllaHWe IPeTOCTABISTh CBOE TI'PaXKIaHCTBO, HeECET
OTBETCTBEHHOCTh Ha MEXKIYHApPOTHOM YpPOBHe 3a Oe3rpaxkmaHcTBo de jure, KOTOpPOE BO3HHUKAET B CBI3U C
OCBOOOXKJIEHMEM TOIO0 WIJIM HMHOTO JHUIIA OT €ro WIIM €€ IPEeIbIAyINero I'paXXJaHCTBa B pPe3yJIbTAT€ TaKOrO
obemanug" 7.

3) ITomeITKA yCTpaHWTEL OJlarojaps HOpPMeE, U3JI0KEHHON B CTaThe 5, HEIOCTATKH
BBIIIIEYTIOMSIHYTOTO TPeOOBAaHMS, OIPAHMYMBAETCS, TEM HE MeEHEe, CHUTYallusIMH IIPaBOIIPEEMCTBA
roCyIapCTB, IIOCKOJBKY IHIb DTH CHUTYAIMM SIBISIOTCS IIPEIMETOM HBIHEIITHETO PACCMOTDPEHMS.
TpeGoBaHHe IIPETBAPUTEIHLHOTO OTKA3a TOTO WIIM WHOTO JIMIA OT €r0 WIIM €€ HBIHEIIHEro TPasKIaHCTBa B
KauyecTBe IIPEIBAPUTEIBLHOIO YCIOBUS IIPEIOCTABIEHUS DTOMY JHIYy TPasKIaHCTBA TOCyTapCTBa-
MIPaBOIIPEEMHMKA MOXKHO HaWTH B 3aKOHOJATEIHCTBE HEKOTODPHIX T'OCYZAPCTB- IPABOIIPEEMHUKOB OOBIYHO B
CBSI3M C IIPHOOPETEHHEM TPaXKIAaHCTBA IIyTeM ONTamuu. MOXKeT TaK CIAYYUTHCS, YTO TAaKOW OTKa3
TpeOyeTcs NIWIb B CBSI3M C IPaKIaHCTBOM JADPYrOro 3aTparnBaeMoro rocymapctsa ( MM, CKOpee, IpYroro
roCymapcTBa- IPABOIPEEMHNUKA), ONHAKO He TpakKJIaHCTBOM " TpeThero rocymapcrsa’ 118,

4) Komuccust He KOMIIETeHTHA HpeijaraTh, KaKylo IIOJUTHUKY TOCyZapCcTBaM CJEIyeT IIPOBOIUTH
B BOIIPOCAX JBOMHOrO/ MHOXKECTBEHHOrO TpaxkmaHcTBa. COOTBETCTBEHHO, IIPOEKTHI CTATEW MOJKHBI OBITH B
9TOM OTHOIIEHUN HEUTpadbHbl. KOMHCCHIO TOJKHA OECIOKOMUTH IPEXKIE BCETO OIMACHOCTH
0e3rpaskJIaHCTBa, CBsS3aHHAS C TpeOOBaHMEM IIPEIBAPUTENHLHOTO OTKa3a 3aTparuBaeMbIM IIUIIOM OT €ro WJIu
€€ HBIHEIITHero0 TrpaxkIaHCTBA B Ka4YeCTBE YCIOBHUS IIPEIOCTABICHUS TpaxkIaHCTBA I'OCyIapCcTBa-
IIpaBOIIpeeMHUKA. B 3aKOHOIATENhCTBE HEKOTOPBIX CTPaH, COJEpKAIleM BTO TpeOOBaHHWE, IIPETYCMOTPEHBI
IEeTalbHO pa3pabOTaHHBIE METOMBI, ITO3BOISIOIINE YCTPAHUTh OIACHOCTH O€3rpakJaHCTBa, B TOM UHCIE
BPEMEHHOTO 0e3rpakJaHCTBa. OTO CBHUACTEIBCTBYET O BO3MOXKHOCTH IPHUMHDPEHHS CBOOOIBI T'OCYIApCTB B
BBIOOpPE CBOEH ITOJWUTHKH B BOIPOCAX IBOMHOr0o/ MHOXKECTBEHHOIO IPaKIAHCTBA M OOIIEHN
3aMHTEPECOBAHHOCTH B H30€XXaHMU Oe3rpaxkIaHCTBa.

5) HNMeHHO c yuyeTOM B®TOM IeJd M pas3paboTaHa cTaThsd 5, B KOTOpPOM IPH BCEM IIPU DTOM
bOopMyNIMPOBKY TPUCIOCAOINBAIOTCS K ITOTPEOHOCTSIM HBIHEIITHETO DPACCMOTPEHMS, OTPAHUYMBAIOIIETOCS
CUTyallMsSIMHA IIpaBompeeMcTBa rocygapcTtB. COOTBETCTBEHHO, 9Ta CTAThsl KAacaeTCs HCKIIOYUTEIBHO

117 Report of the Experts of the Council of Europe on the Citizenship Laws,
op.cit., para. 56.

118 Cm. crarbu 6 W 8 YENICKOrO 3aKOHA O INPUOOPETEHMH W YTPATE TpaXgaHcTBa (CM. TaKXKe
nyHKT 31 KOMMeHTapus K IpoekTamM crtatedl 7 u 8).
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3aKOHOJATENIbCTBA TOCYIapCTBa- IpaBolpeeMHrKa. K B3TOMy cliemyeT m00aBUTh, YTO B HEH
paccMaTpHMBaeTCs JMIINb OTKa3 OT TI'paXJaHCTBAa APYroro 3aTparmBaeMOr0 TI'OCyIapCTBa.
6) B mepBoM IpenioKeHHMHM CTAaThbU 5 yKas3bIBaeTCsS HAa TO, YTO KaKI0€ TroCyIdapCcTBO-

IIPaBOIIPEEMHUK BOJBHO pEIIaTh BOIPOC O II€IECOOOPA3HOCTH OOYCIOBIMBATH IPUOOPETEHHE €ro
rpaxkJgaHCTBa OTKa30M 3aTparMBaeMbIM JIUIIOM OT TpakKJaHCTBa IPYroro 3aTparuBaeMoOro TOCYmapCTBa.
Takyio (YHKIIMIO BBIIOJIHSIET CI0BO " MoxkeT'. Bo BTOpOM IIpemIOKEeHHH paccMaTpUBAaeTcCs IIpodieMa
06e3rpakjaHcTBa. B HeM He IIpeaycMaTpUBaeTCs KOHKDPETHBIM METOJ[, KOTOPBIM HAJJIEKUT IT0JIb30BATHCH.
B HeM Bcero IuWib HM3lIaraeTcs oOIee TpeOOBAHME O TOM, 4YTOOBI YCIOBHE, O KOTOPOM HIET DPEYb, HE
MIPUMEHSIIOCh TaKMM 00pa3oM, KOTOPBIA IMPUBOTUI ObI, IIYCTh Ja’Ke BPEMEHHO, K Oe3rpakmaHCTBY
3aTparuBaeMoro JIHIIA.

7) W3 croB " gpyroe 3arparmBaeMoe TOCYIapCcTBO" BBITEKAeT IIPHMEHHMOCTh HOPMBI CTaThH 5 KO
BCEM CHTYaIldsIM IIPaBOIIPEEMCTBA TOCYJApPCTB, 34 HCKIIOYEHWEM OOBEIMHEHHS, KOTJa TOCYIapCTBO-
MPaBOIIPEEMHUK OCTAaeTCd EIWMHCTBEHHBIM ' 3aTparuBaeMbIM TrocymapcTBoM”. TemM He MeHee BDTO CIYKUT
MOCTATOYHBIM OCHOBAaHHMEM JJISI BKIIIOYEHUS TAaHHOW CTATBH B 4YacTh .

Cratpst 6

YTpara IpaskmaHCTBA OPH JOOPOBOJHHOM INPHOOPETEHMH I'PaskKIaHCTBA
JIIPYTOTO TOCYJapcTBa

1. T'ocymapcTBO- IIPEINIECTBEHHUK MOKET IIPEeIyCMOTPETh B CBOEM 3aKOHOIATENBCTBE, YTO JIMIIA,
KOTOpBIE B CBSI3M C IIPABOIIPEEMCTBOM TOCYZAPCTB TOOPOBONBHO IIPHOOPETAIOT TPAKIAHCTBO
rocymapcTBa- IPEeMHMKA, YTPAuYMBAIOT €r0 TPaskJIaHCTBO.

2. JIro60e rocymapcTBO- IPEEMHUK MOXKET IIPEIyCMOTPETh B CBOEM 3aKOHOIATEIbCTBE, YTO JHIIA,
KOTODBIE B CBSI3M C IIPABOIIPEEMCTBOM TOCYZAPCTB TOOPOBOJNBHO IIPHOOPETAIOT TPAXKIAHCTBO APYTrOTO
rocylIapcTBa- IPEEMHHUKA WIJIM, B 3aBHCUMOCTH OT OOCTOSITENBCTB, COXDPAHSIOT T'DasKIaHCTBO
rocylapcTBa- IIPEIIIeCTBEHHNKA, YTPAYMBAaIOT €ro TI'PakKIaHCTBO, INPHOOPETEHHOE B CBS3U C TaKHM
IIPaBOIIPEEMCTBOM TOCYIApCTB, WM IIpaBO Ha €ro IPUOOpETEHHE.

KommenTapuit

1) ITomoxkeHre 00 yTpaTe rpaxkJaHCTBA TOTO MM HMHOIO TOCYZApCTBA IPH TOOPOBOJIHHOM
MIPUOOPETEHNH TPaKIaHCTBA IPYroro TOCYIapCTBa SIBISETCS OMHMM W3 OOBIYHBIX ITOIOKEHHUI
3aKOHOJATENbCTBA TOCYNAPCTB, IIPOBOOSAIINX IIOIUTHUKY HEIPHUATHS IBOMHOT0/ MHOXKECTBEHHOIO
rpaxkJIaHCTBA.

2) B Konseunuu MouTeBHIeo O rpaxkgaHcTBe oT 26 mexkadpss 1936 romga roBOpHUTCS, YTO
mo0ass TOOpOBOJIBHO IIPOM3BENEHHAST HATypajau3allMs B TOCyIapCTBe- YYaCTHHUKE BJIEUYET 3a COOOM yTpaTy
MIepBOHAYAIBHOIO TI'paXKHaHCTBa Jnma®®,

3) B cratbe 20 3akoHa o rpaxkmanctBe Pecny6aukm Bemapycs or 18 oxkrsa6ps 1991 ropa
IIpeyCMaTPUBAETC:
"T'paxmancrBo Pecnybmuku Benapyck yTpaumBaeTcst ...  BCIENCTBHE IIPHMOOPETEHUS JIUIIOM

rpaxjgaHCTBa JPYroro TOCydapCTBa, €CIM WHOE He IPEIyCMOTPEHO MEXIYHAPOTHBIMH ITOTOBOPAMHU

119 Crates 1. Laws on nationality, op. cit.,, p. 585.
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Pecny6auku Bemapych ... YTparta rpaxkpancrsa Pecny6auku Bellapych HAacTylaeT ¢ MOMEHTA
pPETUCTPALMU JAHHOrO haKTa ITOJHOMOYHBIMH TOCYZAPCTBEHHbIMH opraHamu .." 120,

4) Kpome Toro, B coorBeTcTBMM ¢ KOHBEHIMEN O COKpallleHHH CJIy9aeB MHOKECTBEHHOCTH
rpakXJaHCTBA W O BOEHHOM OOSI3aHHOCTH B CjIy4ae MHOXKECTBEHHOCTH TPaXKIAaHCTBA, 3aKIIOYEHHOHN B
pamkax Cosera EBpombl, IHIia, HOpuOOpeTalolde TI'PasKIaHCTBO B CHJIY HATypaJM3allMd, OITAIlUM WIIN
PEMHTErpaliiy IIyTeM IIPSIMOTO BBIPAXXEHMs CBOETO COTJIACHs, YTPAuMBAIOT CBOE rpaxmaHcTso'?l. Takyro
HODMY TakK:Ke MOKHO HAWUTH B 3aKOHOHATENBbHBIX aKTaX, IPHHSATHIX B CBSI3U C IIPABOIPEEMCTBOM
rOCYIapCTB.

5) Kak m B ciyuyae ¢ mOpeupImyIed cTaThbeM, B CTaThe 6 COIEPKUTCS IIOJOKEHHE, KOTOpOe
BBITEKAET W3 HOPMBI 0oliee OOIIEro MpHMeEHEHHWs, KOTOpas ObLIa IPHCIIOCOONeHA K CHTYaIldsM
mpaBompeeMcTBa rocymapcTB. CraThs 6 TakKe HpPUMEHSETCS IIPH BCeX BUIAX IIPAaBOIIPEEMCTBA TOCYIAPCTB,
3a WMCKIIOYEHMEM OOBETWHEHUS, KOIIa TOCYZAPCTBO- IPABOIPEEMHUK OCTAETCS €IUHCTBEHHBIM
" 3aTparmBaeMbIM TOCYIapCTBOM'.

6) B To BpemMs Kak B mpoeKTax craTel 4 m 5 wm3jgaraioTcs OrpaHMdYeHHs Ha JIOOYI0O CBOOOMY,
KOTOPYIO TOCYJapCTBO- IIPABOIIPEEMHUK MOTJIO OBl MMETh IIPU IIPEIOCTABIEHHUU CBOEr0 TIpaKJaHCTBa, T. €.
Ty cBOOOmy, KOTOpas MOXKET OBITh CYIIECTBEHHO PAa3JWYHOM B 3aBHCUMOCTH OT BHJA IIPaBOIIPEEMCTBA
rocymapcTB, B IIPOEKTE CTAaThbU 6 IIpegycMaTpuBaeTCs OOIllee IMpaBO JIFOOOTO TOCYIapCTBa- IpaBOIIpEEeMHUKA
WIH TOCYIapCTBa- MIPEAIIECTBEHHUKA JIUIIATh CBOEr0 TIpakJIaHCTBAa 3aTparMBaeMbIX JIHUI| ( MM OTKa3bIBATh
UM B IPEIOCTABIEHUM CBOEr0 I'DaKMaHCTBA), KOTOPhIE B CBS3M C IIPABOIPEEMCTBOM TOCYIapCTB
IOOPOBOIBHO TPHOOPETN TPasKTaHCTBO IPYrOro 3aTParnBaeMOI0 TOCYIapCTBa.

7) IIpaBa rocymapcTBa- mpemiecTBeHHUKA (IMyHKT 1) W IIpaBa rocymapcTBa- IPaBOMPEEMHUKA
(myHKT 2) W3IAraloTCs OTHENbHO JHINb BBHUIY TPYIHOCTEN, CBSI3aHHBIX C (DOPMYJIMPOBAHMEM EIMHOTO
IIyHKTa [0 JAaHHOMY Bompocy. IIyHKT 1 mpuMmeHsieTcss KO BCEM CHUTYallMsIM IIPaBOIIPEEMCTBA I'OCYIAPCTB,
KOIJa MCYe3daeT IOCYIapCTBO- IPEAIIECTBEHHUK, 34 HCKIIOUEHHEM OOBLEIUMHEHHs W pacmaga. XOoTsS H
CIPaBEJIMBO TO, YTO IIPUOOPETEHHE IPaKIaHCTBA 0000 IPYroro rocymapcTBa MOXKET OLITh IPUYMHON
yTpaThl TPaKIaHCTBA TOCYIapCTBa- IPEIIIECTBEHHNKA, B IyHKTe 1 peuyb UUeT IMIIL O CiIydae
NIPUOOPETEHN I'PaXXKIAaHCTBA TOCYIAPCTBA- IPABOIPEEMHMKA, IIOCKOJLKY BCE APYIHME CIy4YaW BBLIXOLAT 3a
PAMKH HBLIHEIIHEN TEMBI.

8) B myHKTE 2 OCHOBHOE BHHMAaHHE VAEISETCS 3aKOHOMATEIBCTBY TOCYIapCTBa- MPaBOIPEEMHUKA.
B 3aBHcMMOCTM OT BHJa IIPaBOIPEEMCTBA TOCYJApCTB 3IECh JellaeTCs IPEIIIONOXKEHHE O JTOOPOBOJILHOM
MIPUOOPETEeHNH TPaKIAHCTBA APYrOro rocyaapcTBa- MpaBolIpeeMHUKA (B Cilydae pachanga) MiId
IOOPOBOJIBHOM COXPaHEHWH T'PaKIaHCTBA TOCYIapCTBa- MPEAIIeCTBEHHUKA (B Clydae OTHEIEHHS WU
mepenayd 4acTW TEPPUTOPHH) WIX TaxkKe M O TOM, U IpyroM (B cClIy4ae CO3MaHUSI HECKOJIBKUX
rOCyIapCTB- IPABOIPEEMHHUKOB IIYTEM OTIEICHMS YacTeW TEPPUTOPHH OT TOCyIapcTBa- IpealleCTBeHHHKA,
KOTOpOE IIPOJOJIKAET CYyIIEeCTBOBATH).

9) B mpoekTe cTaThM paccMaTpHUBAETCS BOIPOC O TOM, KOINA HACTYIIaeT MOMEHT YTpaThbl
rpaxkjJaHCTBa WJIM IIpaBa Ha Hero. Tak >Ke, KaK M DpeIleHHe TIJIaBHOTO BOIIpOca, T. €. BOIPOCA O TOM,
JINIIATh O BOOOINE CBOEr0 IpakJaHCTBA TO WX WHOE JHUIO IMPHA TOOPOBOJILHOM IIPUOOPETEHHUH UM
rpaxkJgaHCTBa IPYroro IOCyJapcTBa, pellleHHe BOIpoca 00 OIpeNeJeHHH TOro, KOIJa TaKOoe JHUIIeHUe
mproOpeTaeT MEeNCTBUTEIBHYIO CHIIY, SIBISETCS MCKIIIOYHUTENIHHO IIPEPOraTHMBOM CaMOr0 3aTParmBaeMoro

120 Cm. wMaTepumaibpl, MpeICTaBIEHHbIE bBeaapychlo.

121 Cratpa 1. United Nations Treaty Series , vol. 634, p. 225.
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rocymapcTBa. OTO MOXKET CIYYUTHCS MNpPU NPUOOPETEHWM TpaKkJgaHCTBa IPYroro TOCyJapcTBa M TO3THEE,
Hampumep, Iociae (aKTUYECKOro IepeHoca 3aTparMBaeMbIM JIUIIOM €ro WK €€ OOBITYHOTO
MECTOXKUTENBCTBA 3a IpeIellbl TEPPUTOPUHM TOCYIapCTBa, TIpakgaHCTBO KOTOPOTO OH WIIM OHAa yTpaTuiud. B
MIO00M Cllyyae Takas yTpaTa TpakjJaHCTBa He JOJIXKHA INPENIIeCTBOBAThL IMPUOOPETEHHUIO TIParkKJIaHCTBA
IPYroro TOoCyIapcTBa.

Cratpst 7

IIpaBo onranuun

1. Be3 ymiep6a s ITOJIUTUKHA B BOIIPOCAX MHOXKECTBEHHOCTHM TI'DaKIAHCTBA 3aTparuBaeMble
rocymapcTBa HOJKHBI YUHWTBHIBATH JKEJIaHHE 3aTparuBaeMoOro JIHWIlA BO BCeX CAy4yasX, KOTrJga BTO JIHIIO
WMeeT paBHbIE OCHOBAHWS, B IIOJHOM Mepe WIJIM YaCTUYHO, JMJIsI IPHOOPETEHHs TIpaxkJIaHCTBa JIBYX
wim 0ojiee 3aTparuBaeMbIX TOCYIApCTB.

2. B mo6oM moroBope MeXIy 3aTpardBaéMbIMU TOCYyIapCTBAMH WU, B 3aBUCUMOCTH OT
0OCTOSITENILCTB, B 3aKOHOJATENIBCTBE 3aTParkBaeMOr0 TOCYIapCTBa JOJIKHO IIPEAyCMaTPUBATBLCS IIPABO
ONTAIlMHM TPaKIaHCTBA DTOTO TOCYJAapCTBa CO CTOPOHBI JIOOOT0 3aTpParMBAaeMOIO JIUIIA, HMEIOIIErO
pealbHYyI0 CBS3b C DTHUM TOCYIapCTBOM, €CIM DTO JHI0 B IIPOTHUBHOM CJIy4ae MOTJIO OBl CTaTh
IAIoM 0e3 TpaXkJIaHCTBa BCJIEACTBHE IIPaBOIPEEMCTBA TOCYIapCTB.

3. IHonkeH OBITH YCTAHOBIIEH DPa3yMHBIM CPOK IJIs OCYIIECTBIIEHHS IJFOOOTO IIpaBa OITAIlWH.

Cratpst 8

IIpenocraBienne W JIUIIEHHE TIPaskIaHCTBA IPM ONTAIlAHU

1. Korga nwmita, #MMeIoIIMe IpaBO ONTAI[MHM, OCYIIIECTBISIIOT TaKOe€ IIpaBO, TOCYIapcTBO,
rpakXIaHCTBO KOTOPOI'O TaKWe JHIA BBIOMPAIOT, IIPEJOCTAaBIsIET UM CBOE I'PaskKIaHCTBO.

2. Korma nmma, wuMeromiye IIpaBO ONTAIlMHM B COOTBETCTBUH C HACTOSIIIMM IIPOEKTOM CTaTeH,
OCYIIIECTBISIOT TaKOe IIPaBO, TIOCYJapCTBO, OT TIpPaskKmaHCTBAa KOTOPOTO TaKHE JIMIla OTKa3bIBAIOTCH,
JIMIIAeT WX TpakIaHCTBa, €CIM TOJBKO TEM CaMbIM OHHU HeE CTAHOBSTCS JHIAMU 0e3 IpaxkKIaHCTBA.

3. Bes ymiepba mmst Ti0OBIX 00S3aTENbCTB, BBITEKAIOIINX W3 MEHCTBYIOIIEr0 B OTHOIIEHUSIX
MEXJy 3aTparmBaeMbIMH TOCYIHApCTBAMH JOTOBOpA, 3aTparMBaeMoe TOCYIapCTBO, IOMUMO
rocyJapcTBa, TIPaskIaHCTBO KOTOPOTO 3aTparMBaeMble JIMIIa BLIOMPAIOT, HEe O0S3aHO IHINATh WX
CBOEro TrpaxkJIaHCTBa JMIIb B CHJIYy TOTO, YTO OHH BBIOpAJM TPaXXJaHCTBO IPYroro 3aTparuBaeMOro
rOCyIapcTBa, €CIM TOJNBKO BTH JIHIA IPSIMO HE 3asBUIX O CBOEM KEJaHWHM OTKAa3aThCsS OT €ero
rpaxmaHctBa. OIHAKO BTO TOCYIApCTBO MOXKET JHUINUTh TAKWX JIMI[ CBOEr0 TIpaxKkJaHCTBa, KOIJa C
YYeTOM JEeNCTBYIOIIEr0 Ha JaTy ONTAIlMM 3aKOHOJATEIbCTBA IOITYCKAETCS IIPE3YyMIIIUS WX
MOJIYAJIMBOTO COTJIACUS Ha yTpaTy ero rpaskKIaHCTBa.

KommenTapuit

1) OyHKIUSI, KOTOPYIO B COOTBETCTBHUH C COBPEMEHHBIM MEXKIYHAPOIHBIM IIPABOM BBIOJHSIET
BOJISI JIMI[ B YPEryIMPOBAaHMM IIPOOJEM TIPakTAHCTBA B CIOy4asX IIPaBOIIPEEMCTBA TOCYJAapCTB, OTHOCHUTCS K
YHCIIy BOIPOCOB, II0 KOTOPBIM MHEHHUS CYIIIECTBEHHO pDacXoisTcs. MHOruMe CIEeIUaluCThl II0JararoT, YTO
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roCyIapCTBO- IPEEMHUK HMEET IIPaBO IPETOCTABUTH CBOE TPaKTAaHCTBO TeM IJHMIAM, KOTODPbhIE MOTJIH ObI
IIONIYYUTh TaKOE TPAKMAHCTBO B CHIIy M3MEHEHMsS CYBEPEHHTETa, HE3aBHCHMO OT XKEIaHUsA STUX IJIHI22,

2) B To Xe BpeMs psf KOMMEHTAaTOPOB IIOMYEPKHBAIOT Ty pOJb, KOTOpas B COBPEMEHHOM
MeXKIyHapOJIHOM IIpaBe OTBOIMTCS BoJe JHI[Aa B BOIPOCAX INPHOOPETEHMs WM yTPaThl IPakKIaHCTBA W
KOTOpas HarlsiiHee BCEro IpPOSIBIAETCS B IIPU3HAHMU IpaBa onranuu. Ilo mHenuio Illapas Pycco, mis
yperyJIupoBaHHs OOYCIOBIEHHBIX TE€PPUTOPHAILHBIMHA M3MEHEHHMAMM IIpo6JeM B 00IacTH IpaXKIaHCTBA B
MeXKIyHapOJIHOM IIpaBe IpPelyCMaTpPUBAeTCsl, C ONHON CTOPOHBI, KOJIIEKTHUBHBIN MHCTUTYT - IIEOHCLHUT, a
C Ipyroil - WHAMBUAYANbHBIA HHCTUTYT - onTanmg'®. BMecTe ¢ TeM HEKOTOpble aBTOPHI YTBEPKIAIOT,
YTO oNTanusl "MOXET M He 3aKIIoYaThCsd B IIPSIMOM IPOSBIEHWM BOJIM WHAMBUAYYMAa B OTHOILIEHWHU
OJHOTO M3 TIPaXKJaHCTB, KOTOPble OH MOXET BbIOPaThb ... BO MHOTHMX [IBYCTODOHHHMX JOroBOpax, IaXe B
OTHAJeHHOM IPOLILIOM, MOJYaHME, IIOMHMO KOTODOTO HHOINA TPeOoBalloch M IIOCTOSIHHOE IPHCYTCTBHE
MHIUBUIYYMa Ha TEPPUTODPHM, CTaBIIEH IIPeIMEeTOM M3MEHEHHs CYBEPEHHTETa, pacCMaTPUBAIOCh KakK
JIOKa3aTeJIbCTBO OTKa3a OT II€PBOHAYAJBHON JOSJIBHOCTH M BbIGOpa IpaXKIaHCTBA TOCYIapCTBa-
npeemMHuKa" %4,

3) CorjacHO 3asBIEHHIO, C KOTOpbIM TallelipaH $KOOLI BBICTYIIMJI Ha BEHCKOM KOHIDECCE B
1815 romy, " mrogm He IOJKHBI pacCMaTpHUBAThCA KakK " NMpHHAJIEKAIIUN ONpeleJeHHOMY HMEHHIO CKOT"
M He JOJIKHBI IepeMeIaThcsl BMeCTe C 3eMIIel, Ha KOTOPOM OHM M HMX IpPEIKd BeKaMU IIPOKHUBAIH, U3
OJHOTIO TOCyHapcTBa B OPYroe, IPH TOM, YTO HHKTO OBl HE CIPAIIMBAIl MX COTJIACHS WIM MHeHHus" 125,

4) B »tont cBa3u Kommccnmsa BbIpasmiaa MHEHHE, YTO C YYETOM MPaKTHKHA TOCYIapCTB
HEOOXOJQMMO YTOYHHUTH POJIb BOJNHM OTHEIBHOIO JIMIIAa B BOIPOCAX TIpaKJaHCTBA, U B YaCTHOCTH KOHIIEHIIHIO
IIpaBa ONTALMM B COBPEMEHHOM MEXIYHAPOTHOM IIpaBe B CIydYae IIPaBOIPEEMCTBA IOCyZapcTslZ®,

5) B 1memoM psiie QOTOBOPOB, PErYIHUPYIOIINX BOIMPOCHI T'PaXXJAaHCTBA B CBSI3H C
IIPaBOIIPEEMCTBOM TOCYIAapCTB, a TaKXe B COOTBETCTBYIOIIWX HAIIMOHAJIBHBIX 3aKOHAX IIPeIyCMaTpPHUBAETCS
IIpaBO OITAIlMM WJIM aHAIIOTUYHAS IIPOIeAypa, IIO3BOJSIONIAS 3aTparuBaeMbIM JIAIAM IIOJYyYaTh
TPaxkJgaHCTBO IIyTeM BBIOOpPa MeEXIYy TPaXkKJaHCTBOM TI'OCyIapCTBa- IPEAIIeCTBEHHHKA W TPakIaHCTBOM
rOCYIapCTB- IPEEMHUKOB WM MEXIY TIpakJaHCTBaMHM IBYX WM 0oJjiee TOCYIapCTB- IPEEMHUKOB.

122 O’Connel (1956), op. cit,, p. 250.

123 Charles Rousseau, Droit international public , 10 éd., Paris, Dalloz, 1984,
p. 169 et suiv.
124 Rezek, op. cit.,, p. 378. DTOT aBTOpP CCHUIAETCS Ha CTaThio 8 JloroBopa MexXmy

CoegmuennbiMu IlltatamMmn m Mekcukonr or 30 mas 1848 roma m crathio 8 IlpenBapuTedbHOM MHPHON
KOHBEHIIMM MeXay DBpasunuein m o0beTWHEHHLIMHU IIPOBHHIMSIME Puo- gena- [Imata oTHOCHUTENBHO
HE3aBUCHUMOCTH YpyrBasg or 27 asrycta 1828 roma.

125 TIurmpyercs B Marek St. Korowicz, Introduction to International Law (The
Hague, Martinus Nijhoff, 1959), p. 283.

126 O¢unuanpHble OoTUeThl leHepanbHON Accam0ieu, nstunecaras ceccusi, JomomneHue N 10
(A/50/10), myHKT 192.
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6) Hampumep, Tak 00CTOSUIO Heido B ciiydae JoroBopa O MHpe, IpyKOe, T'paHHUIAX U
pacceneanu Mexny Mekcuronn m CoegumHeHHbIMU IllTaTamMum Amepukm oT 2 deBpanasd 1848 roga u
Iorosopa 0 HelIMMHUTAIMM TpaHMI, MeXny Mekcukon u I'Batemainoir or 27 ceHtsa0ps 1882 romal?.

7) B memoM psme crareln MUpPHOIO IOTOBOpa MEXKIY COIO3HBIMH U OOBETUHUBIIAMUCS
nmepxxaBamu u I'epmanmen, noxmucanHoro 28 wuroHS 1919 roma B Bepcame, mpemycmaTpuBaeTcs IIpaBO
ONTAIlMM, TIIABHBIM 00pa3oM B Ka4yeCTBE CPEICTBA HCIIPABJICHUS ITOCICACTBUM IPYTUX €r0o IOJOXKEHUH,
Kacaroluxcs aBTOMATHYECKOTO IPUOOPETEHMS TI'pasKIaHCTBa TOCYJTapcTBa- IIPEEMHUKA U YTPATHI
rpaxJgaHCTBa TOCYIAapCTBa- MPEIIIECTBEHHUKA JUIIAMH, OOBIYHO IIPOKWBABIIMMH Ha TEPPUTOPHSIX, CTaBIINX
00BEKTOM IIPABOIIPEEMCTBA TOCYIApPCTB.

8) Tak, B cBI3m ¢ ycTynkoum I'epmaHuen psma Tepputopuii benbrmm B crathe 37 Bepcaimbckoro
JIOroBOpa IMpPeIyCMaTPHBAETCS, YTO "B TEYEHHE MBYX JIET, KOTOPhIE MOCIENYIOT 3a OKOHYATEIbHBIM
IepexoJ0M CYBepeHHTeTa Haj TEePPUTOPUSIMH, IIPU3HAHHBIMU 3a bBejibrueit ... TrepMaHCKUE TI'paKjiaHe,
crapire 18 JeT W IpOXMBAWOIIKE HA DTUX TEPPUTOPHUSX, OYIYyT MMETh IIPaBO OITHPOBATh T'€PMAaHCKOE
rpaXkmaHcTso ..." 128

9) B otHOmIenmu 3Bib3ac- JIoTapuHIMM B TYHKTE 2 IPHIOXKEHHS, OTHOCIIIErocs K cTaThe 79
Bepcairbckoro moroBopa, OBLIO IIEPEYMCIEHO HECKONBKO KATETOPMM JIHUIl, HMEBIIHUX IIPABO IIPETEHIOBATH
Ha paHIy3CKOe TPaXIaHCTBO, B YACTHOCTHM JHI[, KOTOpPhle HE OBLIM BOCCTAHOBIEHBI BO (PaHIIy3CKOM
rpaxkJIaHCTBE COIJIACHO JIPYTMM IOJIOXKEHHUSM IIPUIIOXKEHHS, B YHCIE IPEIKOB KOTODPBIX OBLIH (hpaHITy3
i dbpaHIy>XeHKa, JHWI, POXJIEHHBIX WK IIPOXHUBABIINX B Dib3ac- JIoTapuHTHHU, BKIIOYas HEMIIEB, WA
MHOCTPAHIEB, MOJYYMUBIIUX CTATyC IpaxkmaH ODib3ac- JloTapuHrum*?®.

10) B crathe 91 Bepcaabckoro moroBopa yCTaHaBIMBAJIOCh IIPABO ONTAIUM IS HEMEIKHX
rpaxjmaH, OOBIYHO TMPOXWBABIIUX HA TEPPUTOPUSAX, IIPU3HAHHBIX B KadyeCTBEe OOpPa3yIOIIUX YacTh IloJbImw,
KOTOpbIe MPHOOpeTaNy IOJIbCKOEe IpakmaHCTBO ipso facto, U JIJIS TIOJSKOB, KOTOpPbIE OBLIM HEMEIKHUMH
rpaXXJaHaMH, OOBIYHO INPOXKUBABIIMMY B ['epMaHUM WIU B TpeThell cTpaHe'®,

127 Cm. wMarepmaibl, mOpeicTaBieHHble Mekcukod. CM. TakKe NYHKT 8 KOMMEHTAapHs IO IPOEKTY
cratbu 17.

122 WTorm WMIIEpHATMCTUYECKON BOWHEI ... ( wmuT. cod.), Tom. |, crp. 20.

129 B 1o xe BpeMs 3a (paHIY3CKAMH BIACTSIMHU pE3€pBUPOBAIOCH TaM IIPABO B OTHENBHBIX CIy4asix
OTBepraTh IIPETEH3UM Ha (pPaHIY3CKOe IpaxkmaHcTBO. TakuUM 00pa3oM, 5Ta IMpoleaypa He ObLIa TOYHBIM
COOTBETCTBHEM TPAIHWIIMOHHOTO MOHSATHUS TIpaBa omTamuu. Tam Xe, cTp. 38.

130 Crarpst 91 riacur:

"B TeueHme ABYXJETHErO CpPOKa CO HHS BCTYINICHHS B CHIIY HACTOSIIErO IOroBOpa
repMaHCKHe TpaskmaHe cTapiie 18 JeT W HMMeIlHe IMOCTOSHHOE MECTOXKHUTEIBCTBO Ha OJHOM
W3 TEPPUTOPHM, IPU3HAHHBIX KaK BXOHAIIue B cocTtaB Iloablnu, OyIyT HMMETh IIPaBO
OIITHPOBATh TepPMAHCKOE TPaxKJIAHCTBO.

Ilonmsikm, TrepMaHCKHE TpaxmaHe, crapmie 18 JeT W MMEKINHE IIOCTOSHHOE MECTOXKHUTEILCTBO
B I'epmanum, OyayT TakxKe HMMETh IIPaBO OITHPOBATH IIOJBCKOE TIPAKTAHCTBO.
( mpomomKeHwue...)

l...
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11) B otnomenun HOBOro Yexo- CioBankoro I'ocymapctBa craThs 85 Bepcambckoro morosopa
IpeaycMaTpuBajla IPaBO ONTAIIMA TIePMAaHCKUX TpaxKkiaH, TOCEIUBIINXCS KaK Ha YCTYILUIEHHBIX
TEPPUTOPHUAX, TaK W Ha TIOOBIX OPYTUX TEPPUTOPHUSX, BOIIEHINUX B coctaB Yexo- CIIOBalKoOro
T'ocymapcTBa, KOTOpPBIE OTOIINIM OT aBCTPO- BEHrepcKow MoHapxuu. Kpome toro, Yexo- CaoBaky, OBIBIIKE
rpaxkmaHamMu ['epMaHWHM, TaKxKe MMeJIM IIPaBO ONTHUPOBATH YeXO- CIOBALKOE TPaxkKIaHCTBOM!,

12) B otrHOIIeHWH BO3BpaiieHus JaHWM CcyBepeHuTeTa Han Teppuropueinn Illmesura, IOTYMHEHHON
ILIeOoucuuTy, B cTathe 113 JloroBopa IpeaycMaTpHBAJIOCh IIPaBO ONTAIIMU BCSIKOTO JMIla crapine 18 er,
MMEIOIIET0 WM HE HMMEIOIIEro ITOCTOSHHOIO MECTa SKMTEIbCTBA HA TEPPUTOPHUHU, BO3BpaliaeMon JlaHww,
OJHAKO POMUBIIErOCS Ha BTOM TEPPUTOPUM M HMMEIOIIEro repMaHCKOoe TIpakgaHcTBo. IIpaBo omTanuu
MIPeIOCTABISIIOCh Ha JBa TOJa C JAThl, KOIJAa CYBEPEHHTET HAI COOTBETCTBYIOIIEH TEPPUTOPHUEH
Bo3Bpamaincs Janum'®?.

13) B cootBercTBUmM co crather 106 Bepcambckoro moroBopa, Kacaromierics BompaHoro I'opoma
Haumura, TrepMaHCKHE rpaxpaHe, crapmaie 18 JeT W HMEIoIHe IIOCTOSHHOE MECTOXUTEILCTBO Ha
COOTBETCTBYIOIIEH TEPPUTOPUM, K KOTOPHIM IIPUMEHSIOTCS IOJOXKeHWsT cTaThu 105 00 aBTOMATHYECKOM
yTpaTe T€pMAaHCKOrO TpakmaHCTBA M IIPHOOPETeHWH rpaxjgaHctBa BombsHoro I'opoma Jlammwra, wumern
IIpaBO OITHPOBATH B TEUYEHHE IBYX JIeT FepPMAaHCKOE TIPaKIaHCTBO,

14) B MupHOM JOroBOope MeXKIY COIO3HBIMHA M OOBEIMHUBIIMMUCS IepsKaBaMH W ABCTPHEN,
nomnucanHoM B Cen- 2Kepmen- an- JIe 10 cenrsops 1919 roma, TakKe COHEPIKAIOCh HECKOJIBKO
MOJOXEHUM O IIpaBe omTamuu. B crathbe 78 IpegycMaTpuBalloch, 4YTO JIMIIa, cTapmie 18 jeT, Tepsromme
CBOE ABCTPHMICKOE TPakJaHCTBO M IPHOOpETAIOIIue II0 MpaBy HOBOE TI'PaXXKJaHCTBO B cuily craThu 70,
OyIyT UMeThb IpaBO B TeYeHWE TOAMYHOTO MEpPUoja CO JHS BCTYIUICHHS B CUIy Hacrosiero Jorosopa
OITHPOBATh TPakJAaHCTBO TOrO TOCYZApCTBAa, B KOTOPOM OHM HMEJIW CBOM HHIWTEHAT 10 HPUOOPETCHHUS
CBOEr0 WMHIWTeHATAa HAa IE€PENaHHOM TepPUTOPHUH 3.

15) CorsiacHo cTtaThe 79 Toro ke JloroBopa, IMIla, NIPU3BaHHBIE TOJOCOBATH IIPU ILIEOUCITUTE,
IpeaycMOTpeHHOM J[OoroBopoM, OyAyT MMETh IIPaBO B TEUEHHE IIECTMMECSYHOrO IIepHOja IIoCie

180 (... mpomomxenue)

B TeyeHMe TOro ke CpokKa IIONSKH, TIepMaHCKWE TpaxkjaHe, HaXOISIIHecs B YysKOW CTpaHe,
OyIyT UMEThb IpaBO IIPHU OTCYTCTBHH IIPOTHUBOIIOJOKHBIX ITOCTAHOBJIECHHN HHOCTPAHHOTO 3aKOHA
W eCli OHM He IPUOOpEIN HWHOCTPAHHOTO TI'PasKIaHCTBa, IIPUOOPECTH ITOJIBCKOE TPaKIAHCTBO,
C HUCKJIIOYEHHEM TIpaxKJaHCTBa TepMaHCKOIro, CO00pa3ysch C IIOCTAHOBJICHHMSMHU, KOTOPHIE B
STOM OTHOWIEHHH OymyT npuHaThl Iloabckum TocymapcrBoM”. Tam e, crp. 44-45.

81 Tam xe, cTp. 40.

182 Tam ke, cTp. 54.

138 Tam xe, crp. 50-51.

3 Tam xe, Tom ll, cTp. 31.
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OKOHYATEIbHOIO IIPefoCTaBleHHus palioHa, B KOTOPOM ILIEOUCIMT HMeI MECTO, ONTHUPOBATh T'PaKIaHCTBO
TOTO TOCYIAapCTBa, KOTOPOMY STOT pPAllOH He ObLI IPEIOCTABIEH.

16) N nakonen, B crathe 80 Toro ke JloroBopa IpeaycMaTpUBajOCh IIPaBO OITAIIMHU JIWII,
KOTOpbIE WMENM WHIWUIEHAT Ha TEPPUTODHH, BXONSIINEH B COCTaB OBIBIIIEN aBCTPO- BEHTEPCKON MOHAPXUH,
¥ KOTOPblE TaM OTJIMYAINCH II0 pace M SI3bIKY OT OONBIIMHCTBA HacedeHus. OHM MOIJIM B
IIECTUMECSYHBIA CPOK CO HHS BCTYILUIEHHs B cumily J[oroBopa ONTHpPOBAaTH B TONB3Yy ABCTpuu, HWMTamuw,
Ilonem, Pymemaun, Cep6o- Xopsato- CaoBenckoro I'ocymapctBa miam Yexo- Ciaosarkoro I'ocymapcTsa,
€CIi IO pace M SI3BIKYy OHHM IPHHANIEXKANW K OOJBIIMHCTBY HACEJEHMs HM30paHHOro rocymapcrsal®,

17) B cratbe 64 TpuaHOHCKOTO MHUPHOTO TOTOBOPA MEXKAY COI3HBIMH U OOBETMHHUBIIUMUCS
nepxxaBamMu u Benrpuenn ot 4 wmronsg 1920 roma ycTaHaBIHMBAaeTCs IIpaBO ONTAIlMM B KOHTEKCTE paclaja
OJHOTO TOCYIapCTBa, a TaKXe CHUTyallud, B KOTODBIX DeYh HIET 00 OTICICHHH YacTeldl TEPPUTOPUU
(otmenenue). CormacHO B®TOM CTaThe:

"Te numa, KOTOPblE MMEIOT HHIWTEHAT HA TEPPUTOPHUH, BXONAIIEA B COCTAB OLIBIIEH aBCTPO-
BEHIePCKOM MOHADXUM, M KOTOpPhIE TaM OTJIMYAIOTCS IO pace U S3bIKYy OT OOJBIIMHCTBA
HAaCeJEHHS, MOTYT B IIECTUMECSYHBIA CPOK CO JHS BCTYILUIEHHS B CHIIy HacTosiiero JloroBopa
ONTHPOBAaTh B MONb3y ABcTpuM, Bemurpmm, HWramum, Iloapmu, Pymemum, Cep6o- XopsaTo-
CnoBenckoro I'ocymapcrBa mim Yexo- Cimosamkoro I'ocymapcTBa, B 3aBUCHMOCTH OT TOTO, COCTOHUT
M OONBIIMHCTBO HACEJIEHHS TaM W3 NI, TOBODPSIIMX HAa TOM K€ SI3bIKe M IPUHAMJIEXKAIINX K
TOM Xe pace, 4YTO W OHHM. IlocTaHOBIIeHHMS cTaThu 63'%7, Kacalomuecs OCYIIECTBIECHHS IIpaBa
ONTanuy, OyIyT IPHMEHMMBI IIPH OCYIIECTBICHHH IIpaBa, IIPU3HAHHOIO HACTOSIIEN cTaThen” 138,

18) TIlo aHajgoruu C IOJIOKEHWSMU BBIIIEHA3BAHHBIX MHPHBIX ITOTOBOPOB HOPMBI O IIPaBE OITAIIUU
ObLIM TaKXKe BKJIIOYEHBI B JOTOBODHI, Kacalolmuecs NPU3HAHUS TIOCYIapCcTB- IpeeMHUKOB. Tax, Jlorosop
MEXJIY COIO3HBIMH M OOBEIMHUBINUMUCS mepxkaBamu u Ilompmier, mnommucauubii 28 umioHs 1919 roma B
Bepcane, mpemycMaTpuBal B cTaThsiXx 3 u 4 mnpaso onramuu'®®. IlogoOHBIE MOJOXKEHUS COIEPKAINCH
Takxke B craThsix 3 u 4 Cen- 2KepMeHCKOro mOTroBOpa MeKOY COIO3HBIMU M OOBETUHUBIINMIUCS
nepxasamMu U Yexocimosakmein*®, B crathax 3 m 4 CeH- 2KepMEHCKOro mOroBopa MeXKAy COIO3HbIMH U

o0benuuuBIINMUCS JepxkaBamu u Cep6o- Xopsaro- Crosenckum TIocymapctsom!*! (06a HOKyMeHTa ObLIM

135 Tam xXe.

136 Tam ke, cTp. 31.

187 Cratbs 63 amamorwuna crathe 78 Cen- JKepMeHcKoro MupHOro morosopa (cm. myHKT 14
HACTOSIIET0 KOMMEHTAPHSI).

138 WTOrM WMMIIEPMANMCTUYECKOM BOWHEI ...  (mur. cou.), Tom IV, crp. 29.

139 G.Fr. de Martens, Nouveau recueil général de traités , 3éme série, t. XllI,
p. 505.

10 |bid., pp. 514-515.

1 bid., p. 524.
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npuHATtel 10 centsiops 1919 roma), a Takxke B crarhsix 3 u 4 ITapuKCKOro IOroBOpa MeXKIy
COIO3HBIMH U OOBEIUHUBIIAMUCS HepKaBaMU U PymbiHumen ot 9 mekabps 1919 romal®?.

19) MupHbBII TOTOBOP MEXIY COIO3HBIMU M OOBEAMHMBIIMMHUCS IepXKaBaMu M bBoirapue,
nonnucanHeir B Hewu- ciop- Cen 27 Hos0psa 1919 roma, mnpemycMaTpuBal IIpaBa OITAllMUd B cTaThiax 40
u 453, koropble OBUIM COCTABIEHBI IO aHAJOTMU €O cTaThaMu 85 m 37 BepcallbcKoro Iorosopa.

20) Korma mo IOpneBckomy mupHOMY moroBopy or 11 mexka6pst 1920 roma Poccust ycrymuia
Ounnstaauu IledyeHnrckyo o6macts ( IleTcamo), KHUTENsIM BTOM TEPPUTOPUU OBLIO IIPEIOCTABICHO IIPABO
omraruu. B crathe 9 moroBopa, TIjye IMpeayCMaTPHBAJIOCh, YTO DPOCCHUMCKHE TpaxkjgaHe, HMEIOIIUe
MECTOKUTENBCTBO B YCTYIAaeMOH TEPPUTOPUU, AaBTOMATHUYECKH CTAHOBSATCS (DUHCKUMH TIpakiaHAMU,
VKa3bIBAIIOCh TaKXe, YTO Te, KTO JTOCTUT 18 1er, MOryT B TedyeHHWe TIojla IIOcle BCTYIUIEHHS IOroBOpa B
CHIIy U30paTh DPOCCHIICKOE TpaxKIaHCTBOM*.

12 |bid., p. 531.
143 Crarps 40 rmacuna:

"B IBYXIMOOMYHBIA CPOK CO IHS BCTYILUIEHHS B CHIIy HacTosiiero JloroBopa GoJrapckue
rpaxmaHe crapiie 18 mer, IIOCEIMBIIMECS HAa TEPPUTOPHUSIX, IpemocTaBiieHHLIX Cep06o- XopBaTo-
CnoBernckomy I'ocymapcTBy B cmily HacTosiero JloroBopa, OyayT MMETh IIPABO ONTHUPOBAaTh B IIOJB3Y
cBoero mpexHero rpaxkmanctsa. Cep6o- Xopsaro- ClloBeHbI, 0O0JTapcKue rpaxKjaHe crapmie 18 mer
nocenuBiIrecs B Bomrapum, OymyT MMeTh TO K€ IIPaBO ONTHPOBATh CepbO- XOPBATO- CIIOBEHCKOE
rPaxkIaHCTBO ...

JIuma, ocCyIIecTBUBIINE IIPELYCMOTPEHHOE BLIIIE IIPABO ONTALIMM, IOJKHLI OYIyT B TedeHHE
IBEHAOIIATA IIOCIENYIOIINX MECSIEB IEPEHECTH CBOE IIOCTOSHHOE MECTOXKHUTEILCTBO B TO
TocymapcTBo, B IOJB3Yy KOTOPOTO OHU ONTHUPOBAIH ...

B Teyenme TOro ke cpoka cep0O- XOPBATO- CIIOBEHBI, OOJrapCcKue TrpaxkigaHe, OYIyT HMEThb
IIpaBO, €CIM HET IPOTHUBOIOINOXHBIX IOCTAHOBIEHHWN WHOCTPAHHOIO 3aKOHA W €CIW OHU He
MIpHOOPEN WHOCTPAHHOTO TI'pakJAHCTBA, IPHUOOPECTH CepOO- XOPBATO- CIIOBEHCKOE T'PasKIaHCTBO C
HUCKIIOUEHNEM OOJITapCKOr0 TPaskKTAHCTBA, COO0OPa3ysch C TEMM IPEANHCAHUSIMU, KOTOPbIE OYIyT
n3nanel Cep6o- XopBaTo- CiaoBeHckuM I'ocymapcTBom'.

B cratee 45 mpemycMaTpHUBaiIoCh.

"B JIBYXTOEWYHBIA CPOK CO IHS BCTYILIEHHWS B CHIJIy HacTosiero Jloropopa Gojrapckue
rpaxjaHe crapire 18 JeT, ITOCENMBIIHECS HAa TEPPUTOPUAX, IIPEIOCTABIEHHBIX [peIruu COrIacHO ¢
HacrosiuM JoroBopoMm, OyIyT HMETh IIPaBO ONTHPOBATH B IIONB3Y OOJrapCKOTO TPasKIaHCTBA ...

JIuma, ocyIiecTBUBIINE IIPEIYCMOTPEHHOE BBIIIE IIPABO ONTAIIMU, JOJKHBI OYIyT B TeUeHUE
IBEHAIIIATH IIOCIEAYIOIIUX MECSIIEB IEPEeHECTH CBOE ITOCTOSHHOE MECTOXKHTEILCTBO B TO

TocymapcTBo, B MONB3y KOTOPOTO OHH ONTHUPOBAIH ...

Hroru MMIEpHAaTUCTAYECKON BOWHBI ... ( 1uT. cou.), ToMm I, crp. 19-20).

144 Cm. wMarepmaibl, HpelcTaBlIeHHble PUHISHINEH.
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21) JlosamHCcKmE morosop 1923 roma rapaHTHPOBAJ IIPaBO ONTAIlMM B TEYEHHE IBYX JIET HAaYMHAS
145.

C JaThl BCTYILIEHHS €ro B CHIIy BbIXOAIaM H3 Typuwu, ImocenuBIimuMcs Ha octpoBe Kwmp'®; Typrus
00BSIBMIIa, YTO OHA INpHU3HAET aHHEeKCHI0o Kwuipa OpHUTAHCKMM IIPaBUTENLCTBOM. TypIIMS Tak>Ke BKIIIOYMIIA
IIOJIOKEHHME O IIpaBe ONTAIllMM JIJsI BBIXOAIEB M3 TypIiMM, IIOCEIUBIINXCS HA TEPPUTOPUSAX, OTTOPraeMbIX
ot Typuum 1o BbIIIeyKa3aHHOMY JOroBOpY, WM BBIXOMIIEB M3 BBHIIIEYKA3aHHBIX TEPPUTOPUH,

IIOCCIUMBIINXCA 3a TpaHHUICHU

5146

145 Crarps 21 riacur:

" Typeuxue rpaxKmaHe, KOTOpbIe IOCEIMINCh Ha ocTpoBe Kumpe kKo mHIO 5 HOSIOps
1914 ropma, mnpHOOPETYT HA YCIOBUSAX MECTHOIO 3aKOHA OPHUTAHCKOE IPaKIaHCTBO U IIOTEPSIOT B
CHIIy BTOrO TypelKoe TIpaxjgaHcTBO. OIHAKO OHM OYIyT MMETh IIPABO ONTHPOBATh B TeUYEHUE
IBYXJIETHErO IIEpHOMa, CYMTas CO JHS BCTYIUIEHHMS B CHIYy Hacrosiiero Jorosopa, Typerkoe
rpakXJaHCTBO, B OTOM CIy4Yae OHU TOJKHBI OYIyT HMOKMHYTH OCTpoB Kump B Teuenme 12 Mmecsies,
KOTOpBIE IIOCJIEHYIOT 3a OCYIIECTBJICHHEM IIpaBa OITaIWH ...".

Hrorn WMIOepUamuCTHYeCKON BOWHBI ... ( IUT. cod4.), ToMm. V, crp. 148.

146 Crarbu 31-34 riacuin clepyolee:

"Cratpst 31. Jluma, crapuie 18 jer, TepsIOIIye CBOE TYpPEIKOE IPakJaHCTBO M IIPHOOpETAIOIIe
II0 IIpaBy HOBOE IpaxKmaHCTBO B cuiy cratbu 30, OymyT MMETh IIPaBO, B TeYEHHE IBYXJIETHEIO
Iepuoma co IOHS BCTYIUIEHHWS B CHJIYy HacTosIero J[oropopa, ONTHPOBATh TYypPEIKOE TPazkIaHCTBO.

Cratpst 32. Jluma, crapmie 18 ier, IocelmBIIIHMEcCs Ha TEpPUTOPHUH, OTIeJeHHOM oT Typuum B
COTJIACMU € HACTOSINIUM J[OroBOpOM, U OTJIMYAIOIIMECS II0 pace OT OOINBIIMHCTBA HACEJIEHUS
Ha3BAaHHOW TEPPHUTOPHHU, MOTYT, B IBYXJIETHHH CPOK CO JHS BCTYIUIEHHS B CHIY HACTOSIIETO
IIoroBopa, ONTHPOBAaTh TPaKTAHCTBO OJHOTO M3 TeX ['ocymapcTB, B KOTOPBIX OOJBIIHHCTBO
HaceJIeHHWSI TPUHAIJIEXUT K TOW K€ pace, 4YTO M JHUIO, OCYIIECTBIISIOIEe IpaBO ONTAllMH, W IIpH
TOM IIOJl YCJIOBHEM CcoOrjacusi ®Toro locymapcTaa.

Cratps 33. JIuma, OCyHIeCTBUBINME IIPaBO ONTAIlMM B COOTBETCTBHMHM C IIOCTAHOBJICHUSIMH craTen 31
u 32, JOJXHBI OyOyT B TedyeHHE ABEHAIIATH IOCIEAYIOIIMX MECSIEB IIEPEHECTH CBOE IIOCTOSHHOE
MECTOKUTEILCTBO B TO I'OCyZapcTBO, B IIOJIb3y KOTOPOTO OHM OITHPOBAIIM.

OHM OyayT IPaBOMOYHBI COXPAHWUTh HEIBUXKHMMOE HMMYIIECTBO, KOTODHIM OHM BIIaJIEIOT Ha
TeppuTOpHHU npyroro I'ocymapcTBa, B KOTOPOM OHHM paHee CBOEH ONTAllMU HMEJIH CBOE IOCTOSHHOE
MECTOKUTENBCTBO.

Onu MOTI'YT BBIBE3TH CBO€ JBHZKHMMOEC HMYIICCTBO BCAKOI'O poOJa. Ha HuX B cBSI3U ¢ ®TUM He
GYJICT HaAJIO2K€HO HHUKAKHX IIOIIJIMH WA C60pOB, HM BBIBO3HBIX, HH BBO3HBIX.

Cratest 34. C coOmogeHHEM COIVIAIIEHUN, KOTOpPbIE MOINM ObI OBITh HEOOXOIMMBI MEXKIY
IIpaBUTENBCTBAMMU, OCYIIECTBISIOIINMHI BIIACTh B CTpaHaX, OTHEIeHHBIX oT Typmuu, u
IIpaBuTENBCTBAMU TEX CTPAaH, B KOTODHIX OHH ITOCEJIHINCH, TYpPEIKHe TrpaxkjaHe crapire 18 ier,
KOTODBIE POIOM M3 TEPPUTOPHM, OTHeNeHHoW oT Typimum B cuiy Hacrtosmiero Jlorosopa, u
KOTOpbIE K MOMEHTY BCTYILIEHWS B CHJIy STOrO ITOCIETHEr0 IIOCENIIINCH 34 TPAHHUIEH, MOTYT

( mpomomKeHwue...)

l...
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22) B MupHOM JOroBOope MeXIY COIO3HBIMHA ¥ OOBEIVMHUBIIMMUCS IepxKaBaMu W HTalned oT

10 deppans 1947 roma IpeaycMaTpHBAIIOCh, YTO JIMIA, NIPOXKHMBABIINE HAa TEPPHUTOPUH, IIepergaBaeMOM
Hranven OpyrMM TOCyJapcTBaAM, OOMXOTHBIM SI3BIKOM KOTOPBIX OBII WUTANBIHCKHUH, HMEIOT IIPaBO

OIITAIlUH

147

23) Cpenu TOKYMEHTOB, KAacCAfOIIMXCS BOIPOCOB IPAXKIAHCTBA MPUMEHUTEIBHO K IEKOJOHU3AIUH,

HEKOTODBIE COMep:Kalu TOJIOXKEHHUsS O IIpaBe ONTAIluMd, a HEeKOTopble HeT. Tak, B AKTe O HE3aBHCHMOCTHU
BupMbl moclie TMpeanucaHus O TOM, 4YTO KATeTOPUM JIWI], YKa3aHHBIX B IIEPBOM MPHUJIOXKEHUH K DTOMY

AxXTy,

ABTOMATHUYECKU YTPAYMBAIOT OPUTAHCKOE IONTAHCTBOM®, mpemycmarpuBanoch Takxe ( pasmern 2,

mompasmen 2), 4YTO JI000€ Takoe JHI0, KOTOPOe HEIOCPEICTBEHHO Iepel MOCTHKEHUEM HEe3aBUCHUMOCTH
OBLIO JOMHUIMIIMPOBAHO HJIM OOBIYHO IIPOKHMBAIO B JIIOOOM MECTe 3a IpelellaMd BuWpMbI, TIe OpHTaHCKHE
MOMIaHHbIE HAXOOUINCh IIOJ IOPUCIUKIIMEN OPUTAHCKOTO MOHApXa, MOTIIO IIOCPEICTBOM 3asBIICHMS,
CIEJAHHOTO J0 HCTEYEHMS ABYXJETHETO CPOKa C MOMEHTAa HE3aBHCHMOCTH, OITHPOBATH B IIOJIb3Y
COXpaHEHMWSI OPUTAHCKOrO MOMIAHCTBA. B ®TOM clly4ae CUMTAIOCh, YTO IIOJIOKEHHMS, Kacarolluecs YTPAThI
OPHMTAHCKOrO0 ITOMJAHCTBA, HHUKOINA HE IPUMEHSUIMCh K TAKOMY JIHIY HJIH B €r0 OTHOIIEHWH WM, €CId B
3asBIIECHUM HE IIPEIyCMOTPEHO WHOE, B OTHOIIEHWHU JIOO0ro M3 ero jJeTed, He TOCTUTIHX 18 meT mo

146 (... mpomomxeHnue)

ONTHUPOBATh TPaxXJIAaHCTBO TOW TEPPUTOPUHU, K3 KOTOPOM OHM pOJIOM, €CIM OHMU II0 CBOEH pace
CBSI3aHBI C OOJBIIMHCTBOM HACEJIeHUsS DTON TEPPUTOPHU M eciu IIpaBUTEIbCTBO, OCYIIECTBIISIOIIEE
TaM BJIACTh, COTJAIlaeTCd Ha STO. BDTO IPABO ONTAIIUM IOJKHO OBITH OCYIIECTBIECHO B IBYXIIETHUM
CPOK CO IHS BCTYILUIEHHS B cuiIy HacTosimero Jorosopa' ( MTorn mMIepuamuCTUYECKOW BOWHEI ...
(umr. cou.), TomV, crp. 150-151).

7 Crarps 19 riacuia clenyoliee:

" 2. IIpaBUTETLCTBO TOCYyZapCTBa, K KOTOPOMY IEPEXOTUT TEPPUTOPHS, NyTEM
COOTBETCTBYIOIIINX 3aKOHOB OOECIIEYUT B TeUYeHHWE TPEX MECSIEB CO IHS BCTYIUIEHHS B CHUIY
Hacrosiero JloroBopa, 4YTOOBI BCe [ MTAJbSHCKHME TIpakKigaHe, KOTOPBIE IOCTOSIHHO IIPOXKUBAIU K
10 wmrons 1949 roma Ha TeppUTOpPHMH, IlepeXxousmierr or MTamum K OpyroMy TOCyIapcTBy, M HX
IETH, POIHUBIIKECS IOCTe BTOW marhi] crapime 18 mer (wmim cocrosinue B Opake [ Takume] JuIa,
MOCTUTIIHE WM HE IOCTUIIIME STOr0 BO3PacTa) M OOWXOTHBIM SI3BIKOM KOTODPBIX SIBIISIETCS
WTATbSHCKAM, WMEJIN IIpPaBO ONTHUPOBATH HTAJIbSHCKOE TPaKIAHCTBO B TEUYEHHE OJIHOrO roja CO JIHS
BCTYILUIEHMSI B Cuily Hactosimiero Jlorosopa. JIio6oe JIHIIO, ONTHPYIOIIEe TaKUM OOpPa30oM, COXPAHHUT
HUTAJIbSHCKOE TPaXkKJAaHCTBO M He OYIeT CYMUTATHhCS IIPUOOPETIIMM TI'DasKIaHCTBO T'OCYIapCTBa,
KOTOpOMY Ilepeluia TeppuTopus. OmnTamus MyxKa He BIeYeT 3a COOOM ONTAIlUA CO CTOPOHBI KEHEI.
Onramusi Co CTOPOHBI OTIA WM, €CIM OTIa HET B JKMBBIX, CO CTOPOHBI MaTepw OYyIeT, OIHAaKo,
aBTOMATHYECKM BKJIOYATh BCEX HE COCTOSIIUX B Opake jgeTeid Molloxke 18 mer.

3. TocymapcTBo, K KOTOPOMY IEPEXOAMT TEPPUTOPHS, MOXKET IOTpeGOoBaTh, YTOOLI IIHIIA,
KOTOpPbIE BOCIOJb30BAJUCh IIPABOM OITAIlWM, IIepeceNInch B MTaluWio B TeYeHHWE roja CO JIHS

COBEpHICHUS ONITAIUM'".

B 10 ke Bpems B crathe 20 mIpeaycMaTpHBAlIOCh, YTO HTAJIbIHCKHE TpaxkjgaHe, OOUXOTHBIM

A3BIKOM KOTOPBIX OBLI OIOUH M3 IOTOCIIABCKUX S3BIKOB M KOTOPbIC IIOCTOAHHO IIPOZKUBAJIU B I/ITaJII/II/I,
MOTIX IIOJYYHATHL IOTOCIAaBCKOE TIPasKIAHCTBO II0 COOTBETCTBYIOLIEH IIPOCHOE. DTO IIOJOKEHHE OXBATHIBAJIO
KaTeropur UL, YbEe TPaKJIAaHCTBO HE 3aTParvuBacTCs IIPABOIPEEMCTBOM TOCYIApCTB, U IIOSTOMY BBIXOIUT
3a pamku uccremoBanns Komuccum (United Nations, Treaty Series , vol. 49, pp. 247-248).

148 CM. NyHKT 5 KOMMEHTapus K IPOEKTY CTAaTbu 24 HUXKe.
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COCTOSIHMIO Ha 1aTy 3asBileHHs'*®. B AKTe IpelycMaTpUBajoch TakKxKe IIPaBO ONTAIllMM BO M306exkKaHHe
Oe3rpaxkJaHCTBAa. B CyIIHOCTH, 1I000€ IHUIO, 3a MCKJIIOYEHHEM IIUIl, YIOMSHYTBIX B Iojpasfeie 2
pasfiena 2, KOTOpOe IIepecTaBajo OBITh OPUTAHCKUM IOIJAHHBIM COTJIACHO AKTY M IO JOCTHUKEHHUU
HE3aBUCUMOCTH HE CTAHOBHIIOCH W HE YIOBIETBOPSUIO YCIOBHSAM, YTOOBI CTaTh IPaXKJaHMHOM HE3aBUCHMOIN
cTpaHbl BHUPMBI, HMeJO TaKXKe MpaBO BbIOOpPA, KOTOpPOE MPENyCMOTPEHO B Iojipasfelle 2 pasmena 20,

24) B crateax Il wu IV orosopa mexny Wumuenn u PpaHumern 00 YCTYIKE TEPPUTOPUU
BonwHOro ropoma YammepHaropa oT 2 deBpanasd 1951 roma comep:KUTCS €Ile OIWH IpHUMEpP KOHIIECIIINH
"HeratTuBHOM onTtanumu'. Tak, dpaHIy3cKue MommaHHbIe W TpaxmaHe Ppaniysckoro Corosa,
TOMHUIIMJIMPOBAHHBIE Ha TepeJaBaeMOM TEPPUTOPUM M IPUOOpETaBIlMe IO JIOroBOpy HHIUMCKOE
rpaxpanctso ipso facto %!, wmormm, cormacuo cratse Il MIpEeJCTaBUB NHCHMEHHOE 3asiBICHUE B
TedYeHue IIEeCTH MECSIeB ¢ MOMEHTAa BCTYIUIEHHS JOTOBOpPAa B CHJY, OINTHPOBATh B IIOJIb3Y COXPaHEHUS

CBOEro rpaxpuaHcrsa'®?,

25) B cratee 4 Cornamrenust mexny Wumgwenn um PpaHiued 00 yperyjImpoBaHUU BOIIpOCa O
OymyuieM dpaHIy3ckKux BiameHunn B Wummu, nommumcanHoMm B Jleam 21 oktsa6ps 1954 roma, nBa
MIPaBUTENbCTBA JOTOBOPUIINCH, YTO BOIIPOCHI, KacalolIuecs TpakIaHCTBa, pEIIalOTCAd IO TOTOo, Kak
MpPOM30MIEeT Iepenadya fe- Iope, M 4TO OyHeT MpefocTaBleHa cBOOOIA BbIOOpa IpakmaHcTBa'>®.

26) B Jorosope mexny Humuenn n Ppannmen o6 ycrynke DpaHIy3cKux BiageHuit IloHmuIIEpH,
Kapankkamn, Maxu u Snam, mnoxmmcanHoM B Heau 28 wmas 1956 roma, TaksKe COAEPsKATCS ITOJOKEHUS
0 TMpaBe Ha ONTAIUI0 IJs (GPaHIY3CKUX TpaxkiaH, KOTOPhIE B IIPOTUBHOM Cllyyae aBTOMAaTUYECKU
nprobpenn OBl UHIUICKOE TI'PaXXKTAHCTBO B cmiy crateir 4 m 6 JloroBopa, a Takxke i GhpaHIy3CKUX
rpaxjaH, KOTOpble B HIPOTHBHOM CIIydyae COIVIACHO CTaThe 7 COXpaHSNIM ObI CBOE (paHIy3CKOe
rpakIaHcTBOM™,

1499 Materials on succession of States, op. cit., p. 145.

150 Pasmen 2, mompasmea 3. OcrainpHble MOJOXKEHHUS pasfeia 2 O IpaBe HAa ONTALMI0 U €ro
MMOCIEACTBUAX CM. Takxke B mompasmemnax 4 u 6; ibid, p. 146.

151 Cm. crareio Il morosopa, ibid., p. 77.
152 |pid.  Craresa IV Jorosopa riacuia:

"JInmma, ONTHUpPOBABIIME B TOJb3Y COXPAaHEHMS CBOEro T'pPaskIaHCTBA B COOTBETCTBHU C
nonoxXeHussmMu ctathu Il HacTosmmero JloroBopa W Kejarolye ITOCTOSHHO IIPOKWBATh WU
000CHOBATLCS Ha 000 (bpaHIy3CKOM TEPPUTOPHUU 3a IpemelamMu BoapHoro ropoma YammepHaropa,
[0 TIPEICTABIECHUM 3asBIEHUS IPaBUTEILCTBY PecnyOnumky WHINM IIOJIy4aioT pas3pelleHne Ha
IepeMeIleHre WIJIM BBIBO3 BCEX CBOMX AKTHBOB M COOCTBEHHOCTH WM Te€X M3 HHUX, KOTODbIE OHU
IOXKEeNaloT W KOTOPhIe 3HAYaTCS 3a HUMH IO COCTOSHHUIO Ha JATy BCTYILIEHHS HACTOSIIIETO
Ioroopa B cuay" (ibid., p. 78).

13 |bid., p. 80.

154 B craree 5 JloroBopa IpemycMaTpHBAJIOCh, YTO hPAHIY3CKHE TpakmaHe, PONMBIINECS Ha
TEPPUTOPUK BiajeHWi ¥ NOMUIMIMPOBAHHBIE TaM, MOIJIH ' IIOCPENCTBOM IHCHMEHHOIO 3asBICHHS B
Te4eHHe IIeCTH MECSIEB C MOMEHTAa BCTYIUIEHHs JIoroBopa 00 YCTYIKE B CHIY BBICKa3aThCd 34
COXpaHEHME CBOEro TpaXkKJAaHCTBA. JIWIA, BOCIIONB30BABIIMECS TAKHM IIPABOM, CYUMTAIOTCA HHUKOTHA HE

( mpogoKeHwue...)

l...
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27) B KonBenmuu mexny Ppannmern m BneTHaMoM o0 TpaXmaHCTBe, ItognucanHou B Camrone
16 asrycra 1955 ropa, mnpaBy ONTAalMM IOCBSINEH ILeNbld psn craTen’®™. Cpegu 5TUX NOJOXKEHUN
JIAIIb HEKOTOPbIE MMEIOT OTHOIIEHHME K CHUTyallMd IIPaBOIIPEeMCTBA TrOCymapcTB. Tak, COrJIacHO cTaThe 4
IWIa, SBISIOIIMECS BBIXOMIIAMH W3 BbeTHama, crapime 18 JeT IO COCTOSHHIO Ha JaTy BCTYILIEHUS
HacTosierr KOHBeHIMHW B CHUIYy W MOJYYHUBIINE B CWJIY WHIWBUAYAJILHOTO WM KOJJIEKTHBHOIO
aIMUHMCTPATHBHOTO DPEIEHMS WIM B CHJIy CyZeOHOro peineHus ¢hpaHIy3CKOoe IpakJaHCTBO IO 8 Mapra
1949 ropma, coxpaHSIOT 3a CO000M (paHIY3CKOe I'PaskIaHCTBO C IIPABOM ONITAIlMH BBETHAMCKOI'O
rpaxkJgaHCTBa. DTHU Ke IIOJIOXEHHS IPUMEHMMBI K JIMIAM, SIBJISIOIIMMCS BBIXOAIIAaMH W3 BbeTHama,
KOTOpBIE JIO JaThl BCTYIIEHWs HacTosieln KOHBEHIMH B CHJIY HOJYYHIN (DPAHIy3CKOe T'PasKIaHCTBO BO
®paHIUKX B paMKaX OOIIEro IMPaBOBOIO pEXXWMa HWHOCTPaHIEB. I HaKoHeN, JuIla, SBJSIOIIAECS
BRIXOJIaMH H3 BheTHama, crapmnie 18 JeT IO COCTOSIHMIO Ha JaTy BCTyIJIeHHWS maHHoW KoHBeHIIMH B
CHJy W TIONYy4YHBIIHE (GPaHIY3CKOe TpaxkmaHcTBO Itociae 8 mapra 1949 roma, HMMeEOT BLETHAMCKOE

FPa’XIAaHCTBO C IPAaBOM ONTAalMM (DPAHIY3CKOTO IpakmaHcTBa™®.

28) Craresa 3 JloroBopa Mexny Mcmanmern m Mapokko o BosBpalieHuu Mcmanwmenr Mapokko
tepputopun UdbHm ot 4 gaBapsg 1969 roma mpemycmaTpumBajga, YTO 3a HCKIIOUEHHEM JIMIl, MOJYYUBIINX
HWCIAHCKOE T'PaskJaHCTBO B COOTBETCTBMH C OJHOW M3 IIPOLENYD, HPEIyCMOTPEHHBIX B HCIIAHCKOM
I'paxXJaHCKOM KOJEeKCe, KOTOpPOE OHHM COXPaHSIOT IIPH JIOOBIX OOCTOSTENIBCTBAX, BCE JWIIA, POIMBIIHNECS B
Tepputopr WMbHM W HMMEBIIME HCIIAHCKOE TPaXkKJaHCTBO HAa MOMEHT YCTYIIKM, HMEIOT IIPaBO OITHUPOBATH
ero IyTeM IIPeICTaBJICHUSI KOMIIETEHTHBIM HCITAHCKUM BIIACTSM 3asBJICHUS 00 DTOM B TedeHUE
TPEXMECSIYHOr0 CPOKAa HAYMHAS C YIOMSHYTOM HaThl %7,

29) B HemaBHUX CIy4yasix IIpaBOIIpeeMCTBa rocymapctB B Bocrounon m IlentpansHoit EBpore,
KOIJIa BOMPOCHI T'PaXKJaHCTBAa YPEryJIMpPOBAJIMCh HE TOTOBOPHBIM IIyTeM, a Cyrybo MIOCPEICTBOM

154 (... mpomomxenue)

IIpHOOPETABIIMMY WMHIUICKOrO TIpaxKmaHcTsa'.

B crathe 6 pamee mpemycMaTpHBaloch, 4YTO GpaHIy3CKHe TIpaskigaHe, pOAMBIIMECS Ha TEPPUTOPUH
Bnagennit m moMunmianpoBaHHBIE Ha Tepputopum HMumurickoro Coro3a, W HUX JeTH " HUMEIT IIpaBo
BBIOOpA, KakK yKa3aHO B CTAaThbe 5 BEIIIE.

Haxkonen, B crathe 8 mpemycMaTpuBalloch, 4YTO GpaHIY3CKME TIpakiaHe, pOIHMBIIHMECS Ha
TepPUTOPHMHU BllaeHud W TOMUIIMIMpPOBaHHbIE He Ha Tepputopum HMumuiickoro Coio3a, KOTOpbIE B
IIPOTHUBHOM ClIyyae COXpaHsIM Obl 3a cO00OM (paHIy3CKOe TIpaxkJaHCTBO, MOIJIH " IIOCPEICTBOM
MMUCbMEHHOI'O 3asIBIIEHHUS, IOANUCAHHOTO B IPUCYTCTBUM KOMIIETEHTHBIX WHIMNCKWX BJIACTEH B TeUYeHUE
IIECTH MECSIEB C MOMEHTa BCTymuieHHs J{oroBopa 00 YCTYIIKE B CHIIy, OITHPOBATH B ITOJIB3Y
MIPHOOPETEHNST WHIUICKOTO TrpakgaHcTBa. JIWila, BOCIIOJIb30BABIIUECS OTUM IIPABOM, CUYUTAIOTCS
YTPaTUBIIUMHU (PaHIy3CKOe TpakJgaHCTBO HauyMHAS C JaThl BCTyIUIeHUS IloroBopa 06 YCTymKe B chiy"
(ibid., p. 87)".

155 |bid., pp. 446-450.

156 B npyrmx craThsaX yCTAHABIMBAETCA IIPAaBO ONTALMM JJIs HHBIX KaTeropui jui,. OcyIecTBICHHE
®TOTO IIpaBa OOLIYHO MOJKHO OBLLIO IIPOMCXOOWTL B TEUEHWE IIECTH MECSIEeB HayMHas C JaThl BCTYILIEHUS
KoHBeHIIMM B CHMIy, 3a MCKJIIOYEHHMEM CIIydass HECOBEDPIIEHHOJETHHMX MNETeH, KOINa CPOK HadyuHaJ
OTCUYUTBIBATBHCS CO IHS MOCTHXKEHHUS NaHHBIM JuiioM 18- jeTHero Bo3pacra (cMm. crateio 15, ibid.,

p. 449).

17 Cm. wMarepumaibl, NpelcTaBIeHHble M claHMei.
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HAI[HOHAJILHOTO 3aKOHOTATEIHCTBA COOTBETCTBYIOIIMX TOCYJapCTB, BO3MOXKHOCTH BBIOOpPA B paMKax,
paspellleHHbIX BHYTPEHHUM IIpaBOM, IO CYIIECTBY IIPeIyCMATpPHUBAajach OJHOBPEMEHHO B IIPaBOBBIX
CHCTeMaX II0 MEHBIIeNl Mepe ABYX rocymapcTB. IlepcrieKTHMBY IpHOOpETEeHUs TpakIaHCTBA IIyTEM
3asgBlIeHUs] 00 ONTAIlM{, JellaeMOro Ha OCHOBAHHUM 3aKOHOJATENBCTBA OJHOTO M3 3aTParvBacMbIX
roCyIapcTB, MOKHO peallbHO OIIeHMBATh IJIMIIb B IPUBI3KE K 3aKOHAM JPYroro rocymapcTBa, KacalOIIUMCS
OTKa3a OT TpaxXXkJaHCTBa, BBIXOJA M3 HEro WM €ro yTpaThl. PeallbHOEe BO3IEHCTBUE 3aKOHOIATEILCTBA
rocymapcTBa- IpeeMHMKA 00 ONTAIIMKM €ro TIpaskKJaHCTBAa MOKET TaKKe BO MHOTOM 3aBUCETh OT
3aKOHOJATENICTBA COOTBETCTBYIOIIUX TOCYIHAPCTB, KAacaroIllerocs IBOMHOIO TIpaKJIaHCTBA.

30) B 3akone o rpaxmanctBe CimoBalkoyn PecryGiumku cojmepsKaTcsl JHOepaibHbIE ITOJIOKEHHS 00
omramuu. CormacHo myHKTy 1 crathu 3, I0060e JIHIO, KOTOpoe sBIsioch Ha 31 mexkadps 1992 ropa
rpaxpmannaoM Yenickorm u ChoBanxon PenepatwBHoi PecnyOnuKky M He IPHOOPETO TIpaxKIaHCTBA
Crosakun ipso facto, MMeJIO IIPaBO ONTHPOBATh TpaXmaHcTBo Crnosakmum'®®. JIpyrue TpeGoBaHHS,
Kak- TO. IIOCTOSHHOE IpOKMBaHWe Ha Tepputopum CIIOBaKWMM, IS oNTamuy TIpakpaHcTBa CIIOBaKUU
OBIBIIMMM 4YeXOCIOBALKMMH TIPa’kJaHAMH He YCTaHABIMBAINCH™®®,

31) Yemickuit 3aKOH O TPUOOPETEHHH U yTpaTe IPasKIaHCTBA IPEIyCMATPUBAET, HApSIy C
MTOJIOKEHUSIMA O TIPUOOPETEHWH YEIICKOT0 TpaxKIaHCTBa €X lege, 4YTo Takoe I'paKIaHCTBO MOXKET OBITh
IIpHOOpPETEH0 HAa OCHOBAHMM 3asBlIeHHs. B cTaTbe 6 IpeaycMaTpHUBaiIOCh, 4YTO (U3MYECKOE JHIIO,
kotopoe Ha 31 pgexkabpsa 1992 roma sBasiock rpaxkmaHumHoM Yemickonr u CaoBankon demepaTuBHONI
Pecniy6auky, HO He SBISLIOCH rpaxmanmHoM Yenickonm PecrnyOomuky mianm ClioBankod PeclyOIMKH, MOKET

158 Cm. wMarepumaibl, mpencTaBieHHble CloBakWMen. B ImyHKTax 2 W 3 cTaTbd 3 MpPELyCMAaTPUBAIOCH
nmajee CIeIyrollee:

"2) Onranuu, MOpeayCMOTpPEeHHbIE B IYHKTe 1, MOIYT IIPOM3BOIUTLCI 1m0 1 mekaOps
1993 roma B BuIe NHUCHMEHHOTO 3asBJICHUS, IIOJABAeMOI0 B pAaMOHHBLIA OpraH BIACTH Ha
Tepputopru CioBanko¥ PecmyOmuku OO B JUINIOMATHYECKOE HIM KOHCYJIbCKOE IIPEICTABHTEIBLCTBO
CroBaukori PecnyOnwku 3a TpaHHUIlEW, B 3aBUCHMOCTH OT MECTOXHUTEILCTBA omrTaHTa. CympysKecKue
mapsl MOTYT IIOJaBaTh COBMECTHOE 3asiBIIEHUE.

3) B 3agBieHUAX, IPESyCMOTPEHHBIX IIYHKTOM 2 BBIIIE, MOJIKHBI YKA3bIBATHCS:
a) JINYHOCTDL IIOJATENS 3asIBICHUS,
b) TOT akT, UYTO HomaTedb 3asBieHus sABisiicsd Ha 31 mekaOps 1992 roma rpaskmaHHHOM

Yemickon u Cropaukornn PemepaTuBHon PecrnyOauku;
C) MECTO POXKIEHHS M MECTOXHUTEIhcTBO Ha 31 mekadbpst 1992 roma".

159 Xorsa chaoBankuii 3aKOH He OOYCIOBIMBAJI ONTALMIO CIOBAIIKOIO IPa’KJTAHCTBA BBIXOLOM
COOTBETCTBYIOIIEr0 JIMIIA W3 JPYroro I'pakJaHCTBAa, B COOTBETCTBHMH CO CTaThel 17 uyemickoro 3akKOHa O
npuobperennu u yrparte rpaxkmancrBa (No. 40/1993 Col. of Laws) YellICKUe TIpakjgaHe, IIOJABIIINE
3asBlIeHHe 00 ONITAIlMM Ha OCHOBAHWM CTAThbU 3 CJIOBAIIKOTO 3aKOH4, CYUTAIMCh aBTOMAaTUYECKU
YTPATUBIIIUMHA YEIIICKOE TPaXKJAaHCTBO IIPU IPHOOPETEHWHM WMH CJIOBAalKOTO ( CM. MaTepHallbl,
npencraBieHdble Yerickon PecrmyOnukon). ODTO 0OGCTOSTENBLCTBO HE CAMOOYEBHIHO, €CJIM HCXOIUTH U3
(hOopMYyIHPOBKM OTHOM TOJBKO CTaThbu 17, KOTOpas YBS3BIBAET YTPATy YEIIICKOIO0 TIpasKJaHCTBa C
IIpHOOpETEHNEM TIpaskIaHCTBA IPYroro rocymapcrsa "Io IIpock0e caMoro mra'.
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ONTHPOBAaTh TpaxkjaHcTBO Yemickom Pecrmy6nukm nyrtem 3asBiaeHus*®. CraTes 6 ObLla 0oOpallieHa Ha

CPaBHUTENIBHO HEOOJBIION KOHTHHIEHT - YHCIECHHOCTh YEXOCIOBALIKMX TI'paskKaaH, KOTOPble HE WMEIN
OJHOBPEMEHHO C ®THM JIHMOO YEIIICKOro, MO0 CIOBALIKOrO " mapajjieibHoro" TIpaKIaHCTBa, ObLIa OYeHb HEBEIWKa, -
a BOT cTaThd 18, KoTopasi TakxKe IIpeaycMaTpuBaja IIpaBO ONTAIIMU, aJpecoBBIBAjach Iopasio 0OoJjee

KPYIIHOM TpyIIe, OJHAKO CTaBHMJA 5TO IPaBO B 3aBHCUMOCTb OT LEJOr0o psna TpeOoBaHMIT'®!,

32) CoBceM HeZaBHO IIPAaBO ONTAIIMU OBLIO IIPEIYCMOTPEHO TakXKe ApPOUTPaXkKHOW KOMHCCHEH
MexayHapogHoit kKoHdbepeHnun mo IOrocmasum'®®. Xors ApOuTpaxHas KOMHCCUS MOIJa W HE HMETh B

160 Cm. wMarTepumaibl, HOpelcTaBieHHble UYelIcKol PecmyOiInKom.
161 Dra cTaThd IIacmia:

"1) I'paxxmanun CroBankor PecnmyOamKyu MOKET OINTHPOBATH I'paxkaaHCTBO YeIlrckou
Pecniy6uky myTeM 3asBieHMs, IellaeMoro He mosguee 31 mexkadps 1993 roma, IIpd COONIONEHHH
CIEAYIOMINX YCIIOBUM.

a) OH IIOCTOSTHHO IIPOKHWBAlI Ha TeppuTopum Yerrickoir PecmyOGIMKu HEIpPEpPHIBHO B
TeYeHWe MO KpanHel Mepe IBYX JIeT,

b) OH TIPEJCTAaBUT ITOKYMEHT, YIOCTOBEDSIOIINM BBIXOA M3 TIpazkmaHcTBa CIIOBaIKOM
PecniyOnuky, WM XK€ OOKaXKeT, YTO OH XOmaTanCTBOBAJI 00 DTOM, a €ro XOmaTanCTBO He OBLIO
PAacCMOTPEHO B TeYeHUE TpeX MECSIeB, NIpUYEM OJHOBPEMEHHO C ®TUM OH JeIaeT B DaHOHHOM
opraHe BJIACTH 3asBJIEHHE O TOM, YTO OTKAa3bIBAeTCsA OT rpaxkgamctBa CioBankon PecmyOmumku. Dta
MOKYMEHTAIMsI He OyaeT TpeGOBATHCS, €CIOM ONTaIus IpaxkgaHcTBa YemickKord PecmyOnMKH BemeT K
yrpare rpaxkpgancTsa ClioBankod PecryOiuku;

C) 3a IIOCJETHUE IISITh JIET €My He BBIHOCHJICS IIPUTOBOP IO OOBHHEHWIO B YMBIILIEHHOM
IIpaBOHAPYIIIEHUH.

B03MOXHOCTh omnTamuy ObLIa OTKPBITA TakKKe I rpaxkmaH CI0OBaKHMHM, IIOCTOSHHO IIPOKMBABIINAX B
TpeThell CTpaHe, IIpPHW YCIOBUU, YTO HX IIOCIEIHEe IIOCTOSHHOE MECTO KUTEJIhCTBA JO OThe3da 3a
TPaHUIly HAXOOUIOCh Ha Teppuropwu Yerickow PecnyOmWKyM WM 10 KpalHeHd Mepe OOWH U3 HX
pomuTeNel SBISJICA TpakmaHnHoM UYerrnckon Pecrmyomuku. B TakoM ciiydae IeHMCTBOBAJIO TaKKe YCIOBHE,
yKa3aHHOe B IYHKTE b BhIle, a yCIOBHME, YyKa3aHHOEe B IYHKTEe C, He IEMCTBOBAJIO.

162 KoMuccus HAIOMHMIIA, 4YTO B CHJY IIpaBa Ha CAMOOIpEIENeHHe " KaXIoe JUIO0 MOXKET II0
CBOEMY BBLIOODPY IIpMHAIJIEXATh K JIFOOOM STHUYECKOM, pPEIUTHO3HOM WM S3BIKOBOHM OOIMHE, KaKylo OHO
noxemaer. Ilo muenumio Komuccuu, OMHO M3 BO3MOXKHBIX ITOCIEICTBMM TAHHOTO IPHHIIAIIA MOIIIO OBl
3aKJII0YaThCS B TOM, UTO 3a IHIAMHA M3 COCTaBa CepOCKOro HaceleHuss B Bocumu m Iepiierosmue u B
XopBaTuy IPU3HABAIACh Obl MEXPECIYONMKAHCKUMHU COTJIAINIEHUSMUA BO3MOXHOCTh HMMETh I'DasXKTaHCTBO IIO
CBOEMY BBIOODY - CO BCEMH IIpaBaMUd U OOSI3aHHOCTSIMH, KOTOPOE BTO MpearojiaracT IO OTHOIIEHUIO K
COOTBETCTBYIOIIMM rocymapcrtBaM”. 3akmrouenue N 2 or 11 sgusaps 1992 roma, International Legal
Materials _, vol. XXXI (1992), p. 1498. 3aMeyaHusl II0 JaHHOMY acIeKTy 3akjaroueHus N 2 cMm. B
nyonmukanuu: Alain Pellet, "Note sur la Comission d’arbitrage de la Conferénce
européenne pour la paix en Yougoslavie", Annuaire_francais de droit international ,
vol. XXXVII (1991), pp. 340-341.
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BHIY TO K€ caMoOe, 4YTO M "IIpaBo omTamuu”, o0OCyXKmarolleecs B IepBoM mokiame CroenmaabHOro
IOKJIagyiKa W B JoKjajge PaGoued rpymnmbl, BBIHECEHHOE €I0 3aKJIIOUYeHHEe, HECOMHEHHO, HMEET
oIpefeeHHOe OTHOIIEHWEe K BOIPOCY O TpaxkIaHCTBe, obOcyxkmaemMomy KoMuccuer MeKIyHapOILHOIO
mpaBa’®®

33) Yto KacaeTcs MPaBOBBIX OCHOBAaHWI, TO, II0 MHEHHUIO OOJNBIIIMHCTBA aBTOPOB, IIPABO
ONTAIlMX MOXKET BBITEKATh TOJBKO M3 JOroBopa. HeKOTOpbIe IOPUCTHI, II0 BCEM BHAMMOCTH, BCE Ke
IOIIyCKAIOT CYIIECTBOBAHME HE3aBHCHMOIO IIPaBa ONTALMM KAaK aTpUOyTa IPHUHIMIA CAMOOIPENEeJIeHMs 4.
Psan unenoB Komuccum BhIpasmiim MHEHHE, 4YTO, XOTS IIPEIOCTABIIEHHE TAaKOTO IIpaBa SBIISETCS
JKeJaTeJIbHBIM, DTO IIOHSITHE MOXKET W He oTpaxaTth lex lata M OTHOCHTBLCS K OOJIACTH IIPOTPECCHBHOTO
pasBuTUS MexXayHapomgHoro mpasal®®. JleGatel B IllecTOM KOMHUTETE TaKKe MPOIEMOHCTPHPOBAIIHI
HaJu4yve 3HAYNTEIHbHON HEOIPEIeIEHHOCTH B OTHOIIEHWH CYIIIECTBOBAHMS B OOIIEM MEXIYHAPOTHOM IIpaBe
IpaBa ONTAIlM B KOHTEKCTE IIpaBOIpeeMCTBa rocymapctB. Ilo MHEHMIO OTHMX HpeHCcTaBUTEIEH,
COBPEMEHHOE MEXIYHApOTHOE IIPaBO IpM3HAET TakKoe IpaBol®®, Torma Kak ¢ TOYKM 3pEHHsA IPYIMX BTO
IIOHSATAE OTHOCHUTCA K OOJACTH IIPOTPECCHBHOIO Pa3BUTHUS MEXKIYHApOLHOIo Ipasal®’.

34) TIlo Bompocy O TOM, KAakKoro momxoma Komuccus HOIKHA HPHUIEPKUBATLCI B DTOHM OOIACTH,
MHEHMs TaKXe pa3ouuinch. OIHU WIEHBI 3asBUIM, YTO HE MOXKET CYIIECTBOBATL HEOTPAHMYEHHOM
cBOOOIBI BbIOOpa TpaxkmaHcTBal®. Beul TakxXe cuelaH OCOOBIA aKIEHT HAa HEOOXONMMOCTH HE IOIYCKATh
0oOMeHa DONISIMH. IIPABOIPEEMCTBO TOCYJAapCTB, KaK OBLIO OTMEUYEHO, €CTh JIel0 TOCYHapcTB, W,
HECMOTpS HAa 3aKOHHBIE COOODAa’KEHWS, CBA3AHHBIE C IPABAMU YEIOBEKA, BPSN U BOIS OTHEILHBIX JIHII
MOXET WIJIM JOJKHA IIPEBAIMpPOBATL BO BCEX CIYyYasX HAl MEXKIOCYJADCTBEHHBIMHU COTJIAIIECHUSMH, €CIH
TaKWe COTJIAIEHUS OTBEUAIOT DsIy TpeOoBaHmii®,

35) OpnHako [Opyrue YjaeHbl BBIPA3WJINM MHEHHE O TOM, YTO IPABO ONTAIlUA KOPHSIMHU YXOIWT B
CTPYKTYDPY MEKIYHAPOJHOTO IIpaBa M B KOHTEKCTe IIPABOIIPEEMCTBA TOCYJApCTB IOJKHO pacCMaTPHUBATHCS B
Ka4ecTBE OCHOBOIOJIATAIONIEr0 IIpaBa YeJIOBeKa. DBBLIO TaKXKe OTMEUYEHO, YTO TOCYIapCTBY CIEnyeT

163 Ha npemMeT pasiWYHBIX TOJIKOBAHMI 3aKiiodueHHs N 2 cM. guckyccuio Mukynka - Ilemre B

nyonmukanuu: Vera Gowlland-Debbas (ed.), The Problem of Refugees in the Light of
Contemporary International Law Issues (Dordrecht and Boston, Nijhoff, 1996),
pp. 47-48 and 56-57.

164 Cm. Joseph L. Kunz, "L’option de nationalité", Recueil des _cours

de I'Académie de droit international de La Haye , vol. 31 (1930-I), pp. 109-172;
"Nationality and Option Clauses in the Italian Peace Treaty of 1947", American
Journal of International Law , vol. 41 (1947), pp. 622-631.

165 OcdunuanbHble oTueThl leHepanbHON Accam0uen, nstunmecdaras ceccusi, JomomneHwue N 10
(A/50/10), myHKT 213.

166 Cm. BeicTymenms pgeneranuu Pecnyomuku Kopes (A/C.6/50/SR.24, nyHKT 90,
u A/C.6/51/SR.41, MyHKT 52).

167 Cm. BeicTymmenms pgeneranuit Mlcmamckoinn Pecry6muk Hpan (A/C.6/50/SR.23, nyekT 51) u
Cnosennn (A/C.6/51/SR.38, myHKT 13).

168 Oc¢unuanpHble oTYeThl [eHepanbHON Accam0uen, nstunmecaTas ceccusi, JomomneHwue N 10
(A/50/10), myHKT 192.

169 Tam xe, mnyHKT 214.
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MIPOIYMAHHO OCYIIIECTBISITh CBOE IIPABO OIPENENISATh TPAXKIAHCTBO B MHTEPECAX YKPEILICHMS
rOCYINAPCTBEHHOCTH, YYMTHIBAsA, HAIPUMEDP, IPUHIMUI egvHCTBA ceMbHM'’’. BEBUIO Tak:Ke BBICKA3aHO
MHEHHE O TOM, UYTO HEOOXOZMMO YCTAHOBUTH (haKTODPHI, ITO3BOJSIOIINE OIPENEINUTh, YTO XapakTep
BeIOOpa ObLT bona fide, M YTO TOCYyJapCTBO IOJKHO YYMTHIBATH M HIPUMEHSATh UX IIPH IIPETOCTABICHUN
CBOEro rpaxpuaHcrsa'’t,

36) Ilo muenwio PaGoueil rpymmbl, ITOCKOJBKY BBIPaXK€HWE BOJH JIHIA IPEICTABISET COOOM
coobpaskeHHe, MPUOOPETIIIEE IO MEpPE Pa3BUTHS HOPM B OOJACTH IIpaB YeIOBEKA UYPE3BHIYANHYIO
BaXXHOCTh, TOCYIapCTBa, KaK W paHbIlle, HE JOJIKHBI MMETh BO3MOXKHOCTH IIPETOCTABISTH CBOE
rPaXXIaHCTBO, IaxKe IIyTeM IOTOBOPEHHOCTH MeXIy co0O0#, MpoTUB Boju Jjunal’?. CaMo co6oil
pasyMeercsi, 4YTO STH BBIBOIALI Pa®oved Tpymmbl IPUMEHHMBI TOJIBKO K OTIENbLHBIM KATETOPHSM IIHII,
rpaxkJIaHCTBO KOTOPBIX 0KAa3ajoCh 3aTPOHYTHIM B De3yJbTaTe IIPABOIIPEEMCTBA TOCYIAPCTB, KaK DTO
ompeneneHo B ee nokmane'’®. TeopeTWduecKH K YMCIy IHUI, M1 KOTOPEIX IPELYCMOTPEHO IIPaBO
ONTAIlM, OTHOCSITCS CJIEAYIOIIWE. C ONHOM CTOPOHBI, B Clydyae IIPABOIIPEEMCTBA WM IIepelayd YacTH
TEpPUTOPUH, JIHIA, MOIajarolIye B " cepyro 30HY', TIe YaCTUYHO COBIIQNAIOT KAaTEropHs JHIl, KOTOPBIX
rOCyIapCcTBO- IMPEAIIECTBEHHUK O00S3aHO He IMINATh I'DAaKJaHCTBa, M JIHUI, KOTOPHIM TOCYIapCTBO- IPEEMHHUK
00513aHO TPETOCTABUThL CBOE TPaXXKIAHCTBO, C JPYroll CTOPOHBI, B Cclydyae pacliaja, JHuIa, KOTOPBIM HH
OIHO M3 TOCYIApCTB- IPEEMHUKOB HEe OOS3aHO IpPeNoCTaBIATh CBOE TI'PAaKITAHCTBO™.

37) PaGouas rpymma MOTYepKHYJIa TaK¥kKe, YTO IIPABO OMNTAIUU HOJIKHO OBbITh 3(PGhEKTUBHBIM
IIpaBOM M YTO 3aTparvBaeMble TOCYZApCTBa B BTOM CBSA3M 00SI3aHBI IPETOCTABISTH 3aTPATMBAEMbIM JIHIIAM
BCIO COOTBETCTBYIOIIYIO MHGOPMAIMIO O IIOCIHEACTBUSIX OCYIIIECTBIEHMS KOHKPETHOTO BBIOOpa, B TOM YHCIE
B 00JACTAX, CBS3aHHBIX C IIPABOM Ha MPOXKMWBAHWE M JIBIOTAMH II0 COIMAIBHOMY OOECIIEUYEHMIO, C TEM
YyTOOBl ®TU JHUIA CMOLJM CHENaThb OCO3HAHHBIM BBIOODP'®.

38) Kommuccns BbICKa3ala MHEHHE, 4YTO JIJISI OCYIIECTBIEHHs IIPaBa ONTALMHU CJIEAyeT YCTAHOBUTD
pasyMHBIIT cpok‘’®. HMcciemoBaHue INIPAKTUKU TOCYIAPCTB CBHIETEILCTBYET O TOM, 4UTO JHIIbL B
HCKJIIOYUTENBHBIX CIIydasgX IIPaBO ONTALMU IPENOCTABISIOCh HAa IJIMTENbHBIN IIepUOJ, BPEMEHHU, B TedeHHUe
KOTOPOIrO 3aTpardBaeMble JIUIA IOJb30BAINCH CBOETO POJA MBOMHBIM IpaskIaHCTBOMY’.

170 Tam xe, mnyHKT 215.

71 Tam xe, mnyHKT 192.

172 Tam XKe, NPUIOXKEHHE, IYHKT 23.

173 Tam xXe, NOyHKT 224.

174 OnpepmeneHUsT KATeTOPUM JIUL, KOTOPBIM 3aTParMBaeMble TOCYIAapcTBa OOS3aHBI IIPENOCTABUTD
[IpaBO ONTalMH, CM. B IOyHKTax 14 wm 21 nokjiama PaGodueir rpymmbl ( TaM XKe, MPUIOXKEHHE).

5 OcdunuanpHble oTYeThl [eHepanbHON Accam0uen, nstunecaras ceccusi, JHomomneHwue N 10
(A/50/10), [IpUIIOKEHUE, MYHKT 24.

176 Tam xe, mnOyHKT 212.

177 Cm. the Evian Declaration (Alegeria-France) of 19 March 1962, United
Nations, Treaty Series , vol. 507, pp. 35 and 37.
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39) B myskTe 1 cTaThu 7 yCTAaHABIMBAETCS TPEOOBAHWE YYUTHIBATH BOINIO 3aTParnBaeMoro IIWIA,
KOTJla TaKOe JIMI[0 KMMeeT PaBHBIE OCHOBAaHMS, B IOJHOM OOBEMe WIM YAaCTHYHO, MJISI IIPHOOPETEHHS
rpaxXkJaHCTBa JBYX WJIHM HECKOJNBKHMX 3aTpardBaeMbIX TrocygapcTB. Takas ¢GhOpMYyJIHPOBKA COOTBETCTBYET
pekoMeHzanyuu PabGouer rpymmeil’®. BBojgHOe IpemioXeHMe yKa3blBaeT HA TO, YTO JAHHOE TPEOOBaHME
IIPUMEHSIETCST HE3aBUCHMO OT TOTO, KakKyI0 IIOJUTHKY 3aTparuBaeMble TOCyIapCTBa IIPOBOISAT B BOIIPOCE
IBOMHOI0/ MHOKECTBEHHOTO TI'PasKIaHCTBA.

40) B myHKTe 2 momyepKuBaeTCs (YHKIMS IIpaBa ONTAIMM KaK OJHOTO M3 CIIOCO0OB YCTPaHEHUS
pucKa 0e3rpaxkJaHCTBa B CHTYaIlUsX IIpaBolpeeMcTBa rocygapcTtB. OH COCTaBIeH II0 aHAIIOTUHM C TaKAMU
IOKYMEHTaMH, KaK AKT O He3aBUCUMOCTH bupMbr*’.

41) B nyHkTe 3 yCTaHaBIMBAaeTCsS O0OIlee TPeOOBaHWE B OTHOIIEHHH PA3yMHOTO CpPOKa IJIS
OCYILIECTBIICHUS IIpaBa ONTAllMXd HE3aBUCHUMO OT TOrO, TIJe OHO IPEIyCMOTPEHO - B JOTOBOPE MEXIY
3aTparMBaeMbIMHM TOCYIApPCTBAMU WM B 3aKOHOJATENIBCTBE OIHOIO M3 3aTpardBaeMbIX TocygapcTB. U3
BBIIIIENIPUBEACHHBIX IPUMEDPOB CIEIYeT, YTO IPOJOJIKUTEIHbHOCTh IEPUOda, B TEYEHHE KOTOPOTO
3aTparuBaeMble JIMIIa MOTYT HCIIONIB30BaTh IIPAaBO OITAIlMH, CYIIECTBEHHO pa3liMJaeTcs. B DTON CBSI3U
ObLTIO OBl HEPAa3yMHO IBITATHCS YKa3aTh OOJIee TOYHBIM IEPHON, IIOMHMO TpeGOBaHMS O TOM, UYTO OH
IoJIKeH ObITh " pasymMHBIM". Kako#ll mepuwon sBiseTcs " pa3syMHBIM', MOKET 3aBHCETh OT OOCTOSTEILCTB
IIpaBOIIPEEMCTBA TOCYIapCcTB, a TaKXe OT TOro, K KaKUM KaTerophsIM OTHOCSTCS 3aTparMBaeMble JIHIIA.
Kak momuepknyma PaGouast rpymma, NepBOCTEIIEHHYIO BaXXKHOCTh HMEET TO, YTOOBI TOCymapcTBa
npenocTaBiIsan " »ddeKTuBHOE" NpaBO ONTAIIWH.

42) W wmakonen, 1o MHeHHIO CIEeNWaNTbHOTO MOKIamIMKa, HET HYXKIbl BKJIFOYATh B CTAThIO 7
KOHKDETHOE IIOJIOKEHHE, TpeOyrollee, 4YTOOBI 3aTparuBaeMble TOCYIapCTBa IPEIOCTABISIN 3aTParuBacMbIM
JIMIIaM BCIO COOTBETCTBYIOIIYIO HHMOPMAIIUIO O IOCIEACTBUSIX OCYIIECTBIEHUS KOHKPETHOTO BBIOODA,
IIOCKONIbKY 9Ta IMpo0OjieMa yKe OTpaXkeHa B IyHKTe 1 IIpoeKTa CTaThbu 3.

43) Yrto Kacaercs yHoOTpeOJeHHUs TepMHHA " OmNTamusl’ B MPOeKTax crared / W 8, a TakXke B
Ipyrux MecTax dvacTd |, TO ymMecTHO HAITOMHMTH, YTOo PaGoyas Ipymma B CBOeM JIOKIaje yKasalla, dYTO
OHAa HCIIOJNBL3YyeT TepMHUH " omTamus”’ B IOUPOKOM CMBICIE, OXBATBIBAIOIIEM KaK BO3MOXKHOCTh " IIO3UTHUBHOM
omranuu”’, T.e. IIO3UTHUBHOTO BBIOOpAa, TaK ¥ BO3MOKHOCTL " HEraTHBHOM oOITaluuA', T.€. OTKas3a OT
rPa’kIaHCTBA, IIPUOOPETEHHOrO0 aBTOMAaTH4YecKu tC,

44) B mpoexTe crtaThm 8 m3IararoTcs IIOCIEIACTBHUS OCYIIECTBIEHMS IIpaBa OITAIlMK
3aTparuBaeMbIM JIHIIOM. BOJBIIUHCTBO €ro IIOJOXKEHMHM He TpebOyeT mmosicHeHmE. B myHkre 1 wmamaraercs
JIOTUYECKOE CIIEICTBUE OCYIIIECTBJICHMS IIpaBa OITAIlMU JIMIIAMH, YIPAaBOMOYEHHBIMH Ha STO B
COOTBETCTBUM C JONOBOPOM WJIM 3aKOHOIATEILCTBOM 3aTParMBAaeMOI0 TOCYJapCTBa. 0053aTEIbCTBO
rocymapcTBa, TI'PakTAHCTBO KOTOPOTO TaKWe JIWIla BLIOPANM, IIPEJOCTABHTH MM CBOE€ TPaKIaHCTBO.

45) B myHKTe 2 YCTAaHABIMBAETCS 00S3aTENbCTBO 3aTParMBaeMoOro TrocyIapcTBa, OT TIpaxkIaHCTBa
KOTOPOTO JIMIIa, MOTLYIIME OCYIIECTBUTh IIPABO ONTAIIMM, OTKAa3aJIUCh, JHUIIUTh WX CBOErO TI'PasKIaHCTBA.

18 OcdunuanbHble oTYeThl leHepanbHON AccamOien, NaTblIecaT mepBas ceccus, JomosHenume N 10
(A/51/10), myHKT 86d.

1% CMm. mnyHKT 23 HACTOSIIET0 KOMMEHTADHS.

180 O¢unuanbHble oTYeThl [eHepanbHON Accam0uen, nstunecaras ceccusi, JomomneHwue N 10
(A/50/10), [IpUIIOKEHWEe, MYyHKT 23.
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IIpenmensl HEXCTBUS TAKOTO 0OO03aTEIbCTBA YCTAHOBIEHBLI C IIOMOIILIO TPeOOBAHUS HE IOIYCKAThL CIydYaes
OesrpakIaHcTBa.

46)  OOGs3aTebCTBAa 3aTParvBaeMbIX TOCYIapCTB, YKa3aHHbIE B MIYHKTax 1 W 2, MOTYT
3aJIeICTBOBAThCS COBMECTHO, KOTIWa IIPABO OITAIlMM OCHOBAHO Ha JOTOBOPE MEKIy STUMH TOCYIapCTBAMH,
a TakXKe pasjelpbHO, Korma mpaBo onranuu (B ¢dhopMe Kak O3UTHBHOIO, TaK W HETaTHBHOTO BBIOODA)
IIPEOCTABISIETCS MCKIIOYUTEIBHO 3aKOHOMATEILCTBOM 3aTparMBaeMoOro IocymapcTBa. Bropas cuTyamus
OXBaThIBaeTCs MYyHKTOM 3. B mepBoM IpenIoKeHWHM IMMOTYEPKUBACTCS aBTOHOMHS 3aKOHOIATENBCTB JBYX
3aTParMBaeMbIX TOCYIAapCTB, IIOCKOJBKY B HEM IIPEIyCMATPHUBAETCH, UTO HPUOOPETEHHWE 3aTPAarMBaeMbIM
JIMIIOM IIyTeM ONTAIlMM T'PasKIaHCTBa OJHOTO M3 TOCYIAPCTB HeOOS3aTENbHO BIIEYET 3a COOOH
00s13aTEIBCTBO APYTrOTO TOCYJApPCTBA IJIMIIUTH DTO JIMII0 CBOEr0 TIpaxkKHaHCTBa. Takoe 0053aTelIbCTBO
BO3HHMKAET JHUIIL B TOM CJIy4yae, €CIM OHO OCHOBAaHO Ha JOTOBOpPE MeXJIy 3aTparuBaeMbIMU TIOCyIapCTBaMH
WA €CIM JIHUIO, BLIOMpAIOIee TPaXkTAHCTBO OMHOIO 3aTParMBaeMOI0 TOCYIapCTBa, TaKyKe OTKAa3bIBAETCS
OT TpaxXJIAaHCTBA JPYroro B COOTBETCTBHUU C MOJIOXKEHUSIMH 3aKOHOMATEIBCTBA IOCIEIHETO.

47) TlocienmHee TMpemiOXKEHHE IMYHKTA 3 MOXKHO CYATATh M30BITOYHBIM C yYETOM OO0Jjiee OOIIUX
IOJIOKEHUH NYHKTOB 1 M 2 cTaThu 6, Kacalolluxcs yTpaThl IpakJgaHCTBa IPU JT0OPOBOJIHHOM
MMpHOOPETEeHNH TpakIaHCTBa IPYroro rocymapcrtBa. Tem He MeHee CIenMalbHBINA JOKIATYUK IIPEIITOYET
BKIIIOYUTh BTO ITOJOXKEHWE B IIPOEKT CTaThbM, KAacCaoIIeWCs IIpaBa OINTAIlMH, C TeM 4YTOObI B OJHOM MeCTe
CO37IaTh KOMILJIEKCHYI0 KapTUHY CHUTYallUd, BO3HHKAIOIIEW B PE3yJbTAaTe OCYIIESCTBIEHUS TaKOTO IIpaBa.

Cratbst 9

EnmHCTBO cement

Korma mpuMeHeHMe BHYTPEHHEIO IIpaBa WUIM TIOJIOXKEHHUI JOTOBOpa, KacalOIIUXCs
MIPpUOOPETEHNsT WX YTPATHl TPAXKIAHCTBA B CBSI3M C IIPABOIIPEEMCTBOM TIOCYZAPCTB, MOTIO OBI
MOBJIMSThL Ha EIWHCTBO CEMbH, 3aTparvBaeMble TOCYIApCTBa IIPUHUMAIOT BCE pa3yMHBIE MepBI K
TOMY, 4YTOOBI ®Ta CeMbS OCTaBallaCh €IWHON WJIN OOBEIMHUIIACH.

KommenTapuit

1) B mpakTmkKe rocymapcTB, OCOOECHHO B CBSI3W C IIPEIOCTABIIEHHMEM IIpaBa OITAIIUM, MOKHO
HAWTH IENBbIA DS IIPUMEDPOB IIOJOKEHUM, OTPAaXKAIOIUX IIpOOJIeMy OOINEHR CyILOLI CeMel.

2) Tak, B crathe 37 Bepcambckoro moropopa, IIpegyCMaTPHUBAIOIIEH IIPaBO HEMIIEB, OOBIYHO
MPOKUBAIOIINX HA TEPPUTOPHSAX, OTXOIAINMX K DBeNbruu, ONTHPOBATh IPaXKHEAHCTBO IepmaHum*®!,
TOBOPUTCS, B YaCTHOCTH, CIEIyIOIIEe:

"Onranps MyXa IIOBJIEYeT ONTAIIMIO 3KEHbI, a OITAIMsi pOIUTEIeHl IOBJIeYeT ONTAIMIO HeTel
Mojoxe 18 mer" 182,

3) AHallornyHOe IIOJIOXKEHUE COMEePKUTCS B cTaThe 85 »Toro JloroBopa B OTHOIIICEHHWHW IIpaBa
ONTAIlMM TEePMAHCKUX TIpaxkiaaH, OOBIYHO IIPOKUBAIOIINX HAa TEPPUTOPHUSX, OTXOMSIIUX K
Yexo- CioBanikoMy I'ocymapcTBy, WM Ha JIIOOBIX IPYIUX TEPPUTOPHSAX, OOpPa3yIOIIUX YacTh DTOTO
TocymapctBa, a TakxXe Yexo- CI0BaKOB, KOTOpbIE OBLIM TEPMAHCKHMHU TpaskJaHAMU W OOBIYHO IIPOKHBATIU

181 CM. NyHKT 8 KOMMEHTAapHs K IpPOeKTaM cTaTell /7 U 8 BbIIIe.

182 YTorn WMIIEpHAIMCTUYECKON BOWHEI ... ( murT. cod.), Tom |, crp. 20.
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B lepmanun®®®; B crathe 91, mpegycMaTpHWBAIOLIEN IIPABO ONTAIMM TIEePMAHCKUX TPAXKIAH, OOBIYHO
MIPOKUBAIOIINX HA TEPPUTOPHSIX, NIPHU3HAHHBIX KaK BXOAdInIue B cocTraB IlodblM, W IS IIOJISKOB,
KOTOpbIE OBIIM TePMAaHCKAMH TIpaxkJaHaMH, OOBIYHO IPOXKUBAIOIIMMU B ['epMaHHMU WIM B TPEThEH
crpane'®; B craree 106, xacaromerics BombHOoro ropoja IaHmura B OTHOIIEHHH IIPaBa TePMAHCKUX
rpaxjaH, OOBIYHO MPOXWBAIOIINX HA 3aTPAardBaeMOM TEPPUTOPHUH, OITHPOBATH TeépMaHCKOE
rpaxnacteo’®; u B crathe 113, Kacaromierics IpaB JIHI] ONTUPOBATH IePMAHCKOE WU JATCKOE
TPaxkJIaHCTBO B CBSI3U C BOCCTaHOBIEHHEM cyBepeHuTeTa Hanum Ham Teppurtopuen Illmespura,

MTOMYMHEHHON ILIEOUCIUTY 8®,

4) B otHomenun Bmp3aca- JlorapuHrmm B maparpade 2 mpuioXeHust K craThe 79 Bepcambckoro
JIOTOBOpa TPEIyCMATPUBAIIOCH, YTO OTMACNbHBIE KATErOPWUHU JIHI] MOTYT XOJATaNCTBOBATh O GPaHIy3CKOM
rpaxmanctee’®, B ToM wucie:

6) Cynpyr WIM Cympyra BCSIKOIO JIHIA, JIHOO BO3BPAIlEHHOIO OOPATHO Ha OCHOBAaHHUU
maparpada IepBoro, JIHOO XOIAaTaWCTBYIOIIEr0 O (PaHIy3CKOM TpakIaHCTBE M IIPUOOPETAIOIIETO €ro

II0 CUJle IPEIbIAYIIUX IOocTaHOBIeHMiT" 188,

ITaee TOBOPHUIIOCH CIEXYIOLIEE:

" 3aKOHHBIM INIPEICTABUTEIb HECOBEPIIEHHOJIETHEIO OCYIIECTBISET OT MMEHH BDTOrO
HECOBEPIIEHHOJIETHEr0 IIPABO XOJATalCTBOBaTh O ¢hPaHIY3CKOM IpaXKIaHCTBE, a eCld ®TO IpaBo He
OBLIO OCYIIIECTBIEHO, HECOBEPIICHHOJETHAN OyIeT MMETh BO3MOXKHOCTh XOIATAlCTBOBATH O
(bpaHIy3CKOM TIpaXJAHCTBE B TEYEHHE rola I0 IOCTUKEHWM UM coBepILIeHHomeThs" &,

IlommuHHBIA XapaKTep TaKoro " xomaTaricTBa" MOXKET OBITh OIIpeJeeH C YyYeTOM IOCIETHETO IIPeIIOKEHUS
maparpada 2, COINIaCHO KOTOpPOMY (paHIIy3CKHE BIACTH PE3ePBHPOBAIM 3a COOOM IPaBO B OTHEJbHBIX
CIOy4yasX OTKJIOHSTh XOHATaMCTBO O (PaHIy3CKOM TIpaXkJaHCTBE B COOTBETCTBMH C YKa3aHHBIM Iaparpadom,
32 HMCKIIOYEHWEM CIIy4YaeB, IIPEIyCMOTPEHHBIX B IOIIYHKTE 6.

5) B Cen- 2KepMeHCKOM MHPHOM [TOTOBOpE, TIe TaKXKe 3aKpeIlIsiioch IMpaBo omTanuu ( OCHOBHOE
TIOJIOKEHMe, CojepXKaleecss B CTaThe /8, aHAIOTMYHOW cTaTthe 37 Bepcaibckoro moroBopa),
MpelyCMaTPUBAJIOCh B CTaThe 82, 4YTO 3aMyXXHHE KEHIIWHBI TOJKHBI CIIEOBATH COCTOSIHUIO CBOUX
MyXel, a JIeTH MOJoxXe 18 JIeT - COCTOSHHUIO CBOUX pOmuUTenein ®™.

183 Tam xe, crp. 40.

184 Tam xke, crp. 44. CMm. Takxke IyHKT 10 KOMMEHTapus K IIPOEKTAM CTaTed 7 W 8 BBIIIE.

185 Tam ke, crp. 51.

186 Tam ke, crp. 54.

187 CM. mnyHKT 9 KOMMeEHTAapus K IIPOEKTaM CTaTeil 7 U 8 BEIIIE.

188 YTorm WMIIEpHAJIMCTUYECKON BOWHEI ... ( 1uT. co4.), Tom I, crp. 38.
8 Tam xe.
190 HWtorm wMImepmanMcTHYecKOM BOWHEI ... ( mur. cov.), Tom Il, crp. 32.
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6) ITonokKeHWs O TOM, 4YTO ONTAIMs MyXa paclIpoCTpaHsieTcs Ha ero KeHy, a ONTalus
ponuTelnell - Ha UX JeTell Moioxe 18 JeT, TakxKe ObUIM BKIIOYEHBI B JOTOBODBI, Kacalolluecs
IpU3HAHUS TOCYIAPCTB- IPEEMHUKOB, a HMMEHHO COOTBETCTBEHHO B CTaTh 3 M 4 BepcalbcKOro I0roBopa
¢ Honpmeir'®', Cen- 2Kepmenckoro goroopa ¢ Yexocaopakumeir'®, CeH- 2)KepMeHCKOro IOroBopa ¢

- BaTO- CIIOBEHCKUM yoapcTBoM*®® nu WKCKOTO JOTOB VMBIHHET .
Cep60- XopsaTo- CiioBeHC T'ocymapctBom®® Ia CKOro J1oropopa c¢ P ent®*

7) B HelmckoM MHPHOM IOTOBOpPE IIpeIyCMaTpHBAJIOCh IIpaBO omTanmuM B cTaThax 40 u 45,
npuyeM o0e M3 HUX COIepKadd aHAJIOTHYHble (OPMYIHPOBKM B OTHOIIEHWM TOTO, YTO OINTAIUs MyxKa
pacIpocTpaHsieTcs Ha €ero >KeHy, a ONTalWs pOIUTeNel - Ha MX JeTell Moyoxe 18 mer'®®.

8) Cratesa 9 IOpneBckoro mupHoro gorosopa ot 11 gmexkabps 1920 roma, B COOTBETCTBHU C
kotopeiM Poccust ycrymama Qurnsamuu Iledenrckyro o6igactb (Ilercamo), a KUTEIIM STOU TEPPUTOPHUHU
OBbLIO IIPETOCTABIEHO IIPAaBO OITAIlMH, IIPEIyCMATPHUBAJIOCh, CPEIH IIPOYEro, CIEAYIOIIce:

"MyxX HmeJaeT BBIOOD 3a 3KEHY, IIOCKOJBKY MeXIYy HUMH HE COCTOSIOCh KaKOro- JU60 HHOTO
COTNAILIGHHS, 4 DOJMTENU - 3a CBOMX jgeTeil moioxke 18 mer" .

9) B JloszamnckoMm moroBope 1923 roma B crathe 36 oTmena ll, 03arJjlaBJIeHHOTO
" I'pazkmaHCTBO", TpPEAyCMaTPHUBAJIOCh CIEIOYIOIIEe:

" 3aMyKHHE KEHIIUHBI OyIyT CJIEI0BaTh COCTOSHHIO CBOMX MYyxKeH, a IeTh MojJoxe 18 jer
OyIyT CIEHOBAaTh COCTOSHHUIO CBOMX POMHUTENEN BO BCEM, UYTO KAacaeTcs MPUMEHEHMS IIOCTaHOBIEHUHN
Hacrogmero otrmena" 1%,

Ha mpakTuke >KeHbl ¥ HeCOBEpIIEHHOJETHHE NETH CJIeOBald IPaKIAHCTBY COOTBETCTBEHHO MyKa M OTIA
160 KOrja OH INpHoOGpeTal IO HpaBy M Ha YCIOBUSX MECTHOTO 3aKOHONATENbCTBA" TPaKIAHCTBO
rocynapcTsa, K KOTOPOMY OTXomuna oTheleHHas oT Typuum Teppuropusa ( craTesa 30), 1m60 KOrma OH
ONTHPOBAJ TYpeUKOe IpaXxpmaHcTso (craTes 31), mm6o (B cilydae IHWIA, IIOCENUBINETOCS HA OTJEIEHHON
or Typuuu TeppuUTOpUH, KOTOpOE, OIHAKO, OTJIMYAeTCsd II0 pace OT OOJBIIMHCTBA HAaceJeHUs Ha3BaHHOM
TEpPUTOPHMH) KOTTA TAKOE JHUI0 ONTUPOBANO TPAaXTAHCTBO OJHOIO M3 TOCYJAPCTB, B KOTOPBIX
OONBIIMHCTBO HACENEeHMs] NPUHANJIEXHUT K TOM Xe pace, 4To U To juuo ( crates 32) 1%,

%1 G.Fr. de Martens, Nouveau recueil général de traités , 3éme série, t. XllI,
p. 505.

192 |bid., pp. 514-515.
19 |bid., p. 524.

194 |bid., p. 531.

1% Hrtorm WMIEpHAIMCTUYECKOH BOWHEI ... ( muT. cod.), Tom llI, ctp. 19 u 20.

1% Cm. MaTepumaibpl, HpelcTaBlIeHHble PUHISHINEH.

197 Wtorm wWMIIEpHAIMCTUYECKOM BOWHEI ... ( 1MT. cod.), TomV , crp. 151.

198

Tam xe, cTp. 152-153.
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10) B MupHOM JOroBOpe MeEXIY COIO3HBIMHA M OOBEIVMHUBIIMMUCS IepxKaBaMu W HTalned oOT
10 deppanmss 1947 roma, KOTOPBHIM IIPENOCTABUII INPAaBO OINTAIlMK JIMIAM, IOMUIIMIHNPOBAHHBIM Ha
TEpPUTOPUM, TIepegaBaemMon Hranmedn OPyrMM TOCydapCTBaM, OOHMXOOHBIM SI3LIKOM KOTODBIX SIBIISIETCS
WTATbSHCKUAM, OBLIO IIPEIYCMOTPEHO CIeNyIollee:

"Onranus My:Ka He BJeYeT 3a COOOM ONTaIllMH CO CTOPOHBI KeHbI. OmTanus cO CTOPOHBI
OTLIa HWIIM, €CJIHM OTIla HeT B KHUBBIX, CO CTOPOHBI MaTepu OyIeT, OIHAKO, aBTOMAaTHYECKHU
BKJIIOYATh BCEX HE COCTOSIIIMX B Opake HeTed Moioxe 18 mer" 1%,

11) B mompasmene 2 pasmena 2 AKTa O HE3aBUCHMOCTA BupMmbl ( IepBOe IIPUIOKEHUE)
HEKOTOPBLIM KAaTEropusiM JIMI| IPeJOCTaBIsIOCh IIPAaBO BLIOOPA IIOCPEICTBOM 3asBIEHHUS B IIOJL3Y
COXpaHEeHMs OpPHUTAHCKOro momumaHcTBa’®. B 5TOM cilydae CYMTalIOCh, YTO IIOJOXKEHHS, KaCAIOIIUecs
yTpaThl OPUTAHCKOIO IONINAHCTBA, HHUKOINA He IPUMEHSIUCh K TAKOMY JIMIY WIM B €ro OTHOLIEHHN WIIH,
€CIM B 3asBIEHUU HE IPEIYCMOTPEHO HHOE, B OTHOIIEHMM JIOO0r0 M3 €ro JeTel, He NOCTUrmmx 18 mer
II0 COCTOSIHMIO Ha JATy 3asBIeHUSI!.

12) B mpakTWKe IPYyrux TOCyJapCcTB B IIEPHMOM AEKONOHHU3AIMH COIEPIKATCS IPYrHe IIPUMEDPBI
3a00TBI O COXpPaHEHHH emmHCTBa ceMbd. Tak, B Koscrurymum Bap6amoca?? ObUIO IPEfyCMOTPEHO MIBa
crocoba TpHOOPeTeHns] I'PakJAHCTBA B CBSI3M C MOCTUKEHHEM HE3aBUCHMOCTH. B pasmerne 2 ObLIH
IepeYncIeHbl KATErOPUM JIHI[, KOTOPhle aBTOMATHYECKM CTAHOBMIMCH TpaxkmaHamMu bBap0amoca B JIeHb
IOCTUXKeHUsT MM HesaBucuMmocTHd - 30 HosiOpst 1966 roma. B pasgene 3 mepeuyucasanch KaTeTOPHHU JIHII,
MMEIINX IIPaBO OBITh 3apEeTHCTPUPOBAHHBIMHM B KauyecTBe TIpaxkiaH IIyTeM IIOJavYd 3asBIeHUS, U
TOBOPUJIIOCh, B YAaCTHOCTH, CIEIYIOIIEE:

"1) JlrobGast KeHIMHA, KOTOopas IO COoCTOosHMIO Ha 29 Hos0psa 1966 roma HaXOTUTCS
3aMysKeM WA ObLIa 3aMyKeM 3a JIUIIOM:

a) KOTOpOE CTAHOBUTCS TIpakmaHMHOM bapbamoca B cumiy pasgena 2;

AMEET IIPaBo, IIONAB 3asBIEHUE, a €CIM OHA SBISAETCI OPUTAHCKUAM ITOKPOBUTEILCTBYEMBIM JIAIIOM
WA WHOCTPAHKOM, TO, IIPUHECS IIPUCATY B BEPHOCTH, 3apETUCTPUPOBATHCI B KA4YECTBE TI'PAaKIAHKU
Bapobanoca.

3) Jlio0as >KeHIMHA, KOTOpas II0 COCTOSHMIO Ha 29 Hos0ps 1966 roma HaXOOHWTCS HIN
HaXOJMIach 3aMy:KeM 3a JHIOM, KOTOpPOE€ BIOCIEICTBMH CTAaHOBHUTCS TIpaxkmaHumHoM bapbamoca B
CHIIy DPErucTpalliyd COrJacHO Iompasfelly 2, HMMeeT IIpaBo, IIOJAB 3asBJICHHE, a €CIM OHa SIBIISIETCS

19 Cratpa 19, United Nations, Treaty Series , vol. 49, pp. 247-248.

200 Cm. mnyHKT 23 KOMMEHTapusl K IIPOEKTaM cTaTeil 7 W 8 BBIIIeE.
201 Materials on succession of States, op. cit.,, p. 146.

202 |pid., p.124.
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OPUTAHCKUM IIOKPOBHUTEJBbCTBYEMBIM JIMIOM WJIM WMHOCTPAHKOMN, TO, IpUHEcs IIPHUCATY B BEPHOCTH,
3apEeruCTPUPOBAThECA B KadecTBe IpaXmaHKKA bapbamoca ..." 293,

13) AHaNOrWYHBIE IIONOKEHHS MOXKHO OOHADYXHTh B KOHCTHTYIHUSAX DAJa APYIHX TOCYIAPCTB,
IOCTHTIINX HE3aBUCUMOCTHM IIOCIE BTOPOM MHPOBOM BOMHBI, Kak- To: borcBaHb?™, Tananber’®,
SAmanku®®®, Maspukua®®’, Ceeppa- Jleone?® u Tpunumaga u To6aro®.

14) Koucrutyuus MajaBu comepikaja, Cpegd IIPOYEro, IOAPOOHBIE ITONOKEHUS O IPUOOPETEHUU
rpaxjaHcTBa MajaBu TyTeM IIOJAa4Yd 3asiBIEHHUS JIOOOW >KEHIIIWHOW, COCTOSIIEN B Opake C JIHUIIOM,
KOTOpOE CTajo rpaxkmgaHuHOM Mamau (mompasmen 4 pasmena 2 u pasmen 3). ComepKalluicss B
mojpasjese 2 pasjenia 2 IepedyeHb JIMI[, CYMTABIIMXCS HMEIOIIUMU CYIIIeCTBEHHYIO CBSI3b ¢ Malasu,
BKIJIIOYAJl, B YACTHOCTH, JHI[, KOTOpHBIe, OYyAyYW HECOBEPIIEHHOJETHUMH, OBLIA 3apETrHCTPUPOBAHBLI B
KauecTBe TpaxkmaH ObmBiedr Pemepaldyi OTBETCTBEHHLIM DOJUTEIEM WIM OBLIM YCHIHOBJIEHBI T'PakKTaHUHOM
obiBIIelt Penmepaluy, KOTOPBIM SIBISICS KWTejeM ObiBiiero IIporexTopaTa®:l.

15) TIloMHMO aBTOMATHYECKOTO IPHOOPETEHHs KHUIIPCKOTO TpaxkIaHCTBa B MPHIIOKeHWH D K
IoroBopy o co3manmu Pecrnyomuku Kump ot 16 aprycra 1960 roma mpemycMaTpHBAlOCh HPUOOpPETEHUE
rpaxXkJgaHCTBa TO 3asBICHUIO, B YAaCTHOCTU >KEHIIIMHAMU, COCTOSIBIIMMH B Opake C JIMIIAMH, KOTOpPKIE
CTaJd WM MOINIM OBl CTaTh TrpaxkmaHamMu PecnyOnuku Kwmp WiIM B COOTBETCTBHH C DPAa3IUYHBIMU
MOJIOKEHUAMY MOTJIM XONATAMCTBOBATL O TpaxkmaHcTse Pecny6mukm Kump ( pasmen 6) 21,

16) OxHako IOmOOHBIE IIOJOXKEHMS OTCYTCcTBYyIOT B Cornamrenun Mexxny HMumuen m Ppannmen o0
YDPErYIIMPOBAHUU BOIIpOca O OymyIieM (paHIy3cKuX BiameHui B WHmum, momnucanHoM B Jlemaun
21 oktTs6pst 1954 roma, KoTopoe B MHBIX OTHOIIEHMSX B CTaThe 4 IpeaycMaTpHBaeT, YTO " OyIeT
paspeleH CBOOONHBIM BBIOOP IpakaaHcTBa" 212,

203 |bid., pp. 124-125. IlpaBo OBITH 3apETrMCTPUPOBAHHBIM B KAadecTBE IPaKIaHWHA COLIIACHO
[OJOKEHUSIM II0Hpa3fielloB 2 U 3 ObUIO, OXHAKO, OOYCIOBIEHO NEeHCTBHEM TAKUX HCKIIOYEHUH U
OrOBOPOK, KOTOPbIE MOTYT OBITh IIPEIYCMOTPEHBbl B HHTEpecax HallMOHAIbHON 0e30IacHOCTH WA
rOCYJapCTBEHHOI IOJIUTUKN.

204 |pid., pp. 137-139.

205 |bid., pp. 203-204.

206 |bid., p. 246.

207 |bid., p. 353.

208 |bid., pp. 389-390.

209 |bid., p. 429.

20 |bid., pp. 307-308.

2

[y

L lpid., pp. 173-177.

22 bid., p. 80. OnHaKO NpaKTHYecKas HEeOOXONMMOCTb B IIOJOXKEHWH, O00eCIedrBaIoNIeM
BO3MOKHOCTb OINTALIMM OJHOTO TPaKJaHCTBA BCEMHU WIEHAMH CEMbH, B NAaHHOM cjydyae He ObLIa O4YeBHIHA
( mpogoKeHue...)

l...
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17) Horosop mexmy Humwenr u Ppannuenn o6 ycrynke PpaHIy3cKux BiaamgeHwd I[loHmuiepw,
Kapankkan, Maxu u Snam, mommucanupii B Heam 28 mas 1956 roma, KOTOPBIM TaKxXKe couepxkai
MIOJIOKEHMSI O TpaBe ONTAIlMK IS (DPaHIy3CKUX TIpakjaH, KOTOPble B IIPOTHBHOM ClIydyae aBTOMATHYECKU
nprobpenn Obl WHIUICKOE I'PakKJAHCTBO, IIPeIyCMaTpHBAT CIEAYIOIIEe:

" ®dpaHnysckyue TpaxjiaHe, pPOTUBIINECS Ha TEPPUTOPHU BIANCHUM U
IOMULMIMPOBAHHEIE Ha Teppuropuu Hamuiickoro Corosa ..., M MX JETH HUMEIOT IIPaBo
BLIOOpPA, KaK YKAa3aHO B cTaThe 5 Bpnme. OHM JENaloT CBOM BBIOOD COINIACHO TaKHMM
YCIOBUSIM M TaKUM 00Opa3oM, KOTOpble IpPeNIucaHbl B BBIIIEYKAa3aHHOM cTaThbe" 213,

18) B KosBenmuu o rpaxkpgancrBe Mmexxnay Ppannmenn m BreTtHamom, mnomnmcanHow B Camrone
16 aBrycra 1955 roma, ycTaHaBIHBajaoCh IpaBo onranuu. OIHAKO HE BCe ee IIOJOXKEHUS OBLIM CBS3aHbBI
¢ IpaBompeeMcTBOM rocygapctB. CoritacHo craThe 7 3Tou KoHBeHIIUM:

"B cayvae 3asiBlieHHS 00 ONTAllMM BBETHAMCKOIO I'DaKIaHCTBA, IIPEIYCMOTPEHHOrO [ B psime
cTaTed], HECOBEPIIECHHOJETHUE NETH, HE NOCTUTINHEe 18 JeT Ha JaTy BCTYILIEHUS HACTOSIIER
KoHBeHIIUM B CHIy, CIEIYIOT COCTOSIHHMIO CBOEr0 OTIA IIOCIIE YCTaHOBJEHMS POJCTBA C IIOCIETHHM,
OHU CJIEAYIOT COCTOSHUIO CBOEM MAaTepH, €CIHd DPOJCTBO OYIET YCTAHOBJIEHO TONBKO C
men ..." 24,

19) 3aboTa 0 COXpaHEHHWU EIUHCTBA CEMbH TaKKe HAIMAI0 B PsOE IOJIOKEHHHM HAIMOHAJIBHOTO
3aKOHOJATENIbCTBA TOCYIapCTB- IPEEMHUKOB, BO3HMKIIINX B DE3yJlbTaTe HEIABHErO pacliajia IoCyJIapcTB
Bocrounoit u IlenTpampHoi EBpomb, Korja BOIPOCH TpaXIaHCTBA pEIIaMCh HE B JIOTOBOpE, a
HWCKIIIOYNTENIFHO B HAIMOHAJIHLHOM 3aKOHOIATEILCTBE.

20) Tak, wyemickuil 3aKOH O MPUOOPETEHWHM W yTpaTe TIPaxKIAaHCTBA IPeAyCMaTpHBal, YTO
rpaxxganctBo Yelrckon PecmyOnmKM MOXKHO TakKKe IIPHOOPECTH IPH OIpPEHeleHHBIX YCIOBUSIX IIyTEM

22 (... TpOJOJIKEHHE)

BBUJY TOTO OOCTOSITENIBCTBA, UYTO B OTIHMYHME OT IIPAKTHUYECKU BCEX BBIIMICIIPUBEICHHBIX CIIyYacB OMNTAIUS B
MOJIB3Y COXpaHeHWs (PAHIY3CKOro TpakIaHCTBAa HE IOPOXKIalla 0053aTeIbCTBA 3aTPAarMBaeMOroO JIHIA
BbIEXaTh C IIepelaBaeMoO¥ TeppuTopwu. HampoTwB, psII HOJOXKEHUN ObLT HAIleIeH Ha TO, YTOOBI
O0JIETYNTh HEINPEPLIBHOE IIPHUCYTCTBHE TaKWX JIWI, HAa DTONM TEPPUTOPUU. Tak, COTJIAacHO CTaThe 5:

" DpaHIy3cKUM TpaXkIaHCKAM CHIyKaIIuM, MarucTpaTaM M BOEHHOMY INepCOHAaJYy,
POIUBIIIUMCSI Ha TEPPUTOPUM BIIANEHUN WM IIONISPKUBAIOIINM CEMENHbIE CBSA3U, OyIeT
paspelreHo CBOOOIHO BO3BPAIIAThCS BO BIANEeHHS B OTIYCK WM IIOCIE BBIXOIAa B OTCTaBKY'.

B craTthe 7 panee mpemycMaTpHBaIOCh.

"I'paxxmane Ppannum u Ppanmysckoro Coro3a, pOIMBIIMECS HIH JOMUIMINPOBAHHEIE
BO BIIaJICHUSX Ha JaTy (aKTHYECKOW Iepemadyd M pabOoTarolllye TaM B HACTOSIIEe BpeMs IIO0
cBoel mpodeccuy, CMOTYT IPOJOJIKATh paboTaTh IO CBOEHW MPOMECCHM B DTUX BIANeHUSX, H
Ha HUX He OYIyT pacIpOCTPaHSITHCS TPeOOBAHWS O IIOJYUYEHUU JIOTOJHUTEIBHOM
KBaTuUKAIIUYM, ITUINIOMOB WM pa3pellleHWH WM B OTHOIIEHWM COOJIOJMEHUsS KaKUX ObI TO
HA ObUTO HOBBIX QopmansHOcTer”. lbid., pp. 80-81.

213 CraTtpst 6, Tam xke, crp. 87. Tekcr craTbl 5 c¢M. CHOCKy 154 BbIe.

214 |bid., pp. 447-448.
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3asIBJIECHUS 00 ONTaIlM¥ CO CTOPOHBLI OBIBIIMX YEXOCIOBAIIKMX IpaKmaH, KOTOpbIE IMOCJIE pacmajga CTajiad
cnoBankuMu TpaxkgaHamu ( craTths 18). B 9Tol cBsi3m 3aKOH IIpeIycMaTPUBANl CIEAYIOIIEe:

"3) B ciyuae, ecam o6a pomuTeNss CTald rpaxkmaHamMy Yenickoyd PeclyOiuMKA B COOTBETCTBUU C
BBIIIIEU3IIOKECHHBIMU IIOJIOKEHUSIMH, WX JIEeTH MOJoXe 15 JeT ClemyloT UX rpaxkmaHcTBy Yemickon
PecriyOnmukm; B ciiydae, €CIOHM TOIBKO OIWH POTUTENb JKUB, IETH CIEIYIOT ero/ ee TpaskKmaHCTBY.
PomuTenm BKIIOYAIOT TaKWX JIeTel B CBOE 3asBIIEHUE ...

4) Pogurenun Moryr BeIOpaTh TpaxkigaHcTBo Yemickon PecnyOnmku i OeTed Mojoxke 15 jer
TakXe OTHelbHO. OHHU IelaloT 3TO C IIOMOIIBI0 COOTBETCTBYIOIIEro 3asBiieHud ..." 215,

OmHAaKO IS TOJYYeHUS BBIIIEHA3BAHHOTO IIpaBa KasKIBIA POMMTENIb IOJXKEH ITOCTOSHHO IPOXHBATH Ha
Tepputopuu Yerckornt Pecrnyonuku He MeHee nByX JeT. C Ipyrow CTOPOHBI, IIOCTOSHHBIE KUTEIH,
KOTOpbIE HE MPUOOPENH YEIICKOTO TpaXkJaHCTBA, HMMENH IIPaBO COXPAHUTh CBOE€ MECTO IKUTEJIhCTBA.

21) B 3akone o rpaxmanctBe CiroBalkoyl PecllyOIMKM TakKyKe COIEPKAINCH IOJIOXKEHHUS 00
omranuu rpaxmancTsa CroBarkorn Pecry6Gnumku ( cTaThs 3), KOTOPBIMH MOTJIH BOCIIOJIB30BATHCS 0€3
IaJbHENIINX YCIOBHM BCe JWIla, OBIBIIME IO cocTosumio Ha 31 mekabpst 1992 romga rpaxmaHamMu
OpiBIIENr YexocimoBakuu W He IpuobOperinue rpaxmancrsa CrmoBakuu ipso facto. B cooTBeTcTBUM C
myHKTOM 1 crathu 4, eciau pomguTenu crainu rpaxpanamu Ciosankon PecmyOnuku ipso facto NI
IyTeM 3asdBIIeHUs 00 ONTAallMd Ha OCHOBAaHMHU CTaThH 3, " HECOBEPIIEHHOJETHHE IETH aBTOMAaTUYECKU
PUOOPETArOT| ] TPaXmaHCTBO CBOUX DPOIHUTENEH; €CIH TOJBKO OOWH W3 DOIUTENIed XKUB, DPEOEHOK
npuobperaer| ] rpaxkmaHCTBO ®TOro pomureis” 26, B coOTBETCTBMM ¢ IYHKTOM 2 TOH K€ CTAaThH,
€CIM TOJBKO OOWH M3 PONUTENed HMMeeT TpaxkmaHcTBO CaoBalKol PecmyOmMKwW, OHM MOINH, OIHAKO,
BBIOPATh DTO TPaKTAaHCTBO IJIsI CBOUX HECOBEPIIEHHOJETHHX OETEHM, HO OISl DTOr0 HEOOXOIMMO OBLIO
COBMECTHOE 3asBJICHHE OOOUX POIUTEINEH.

22) IlpyHOWN eTUHCTBA CEMbU OBLT TaKXKe IIOMYEPKHYT, XOTS M COBEPIIEHHO B HWHOM KOHTEKCTE,
B KOMMeHTapuu K crathbe 19 I'apBapiackoro mpoekTa KOHBEHIIMM O rpaxkpganctBe 1929 roma, rmoe
TOBOPHIIOCH, YTO " OBLIO OBl B OIpENEIeHHON CTEIEHM KeNaTelbHO, YTOOBI YIEHbI ONHOM CEMbU HMEIN
OJHO TpaxkJaHCTBO, a IPHHIMII €IWHCTBA CEMbM PACCMATPUBAJICS BO MHOTHMX CTpaHaX B KadecTBe
IIOCTATOYHOTO OCHOBAaHWS MJIS HCIOIb30BAHUSA BDTOrO IIPOCTOro pemeHus" 2.

23) OCHOBHOM HEJOCTATOK MHOTOYHMCIEHHBIX MOJOXKEHHM JTOTOBOPOB M HAIIMOHAIBHOTO
3aKOHOJATENbCTBA, IPEIyCMATPHBAIOIINX ONHOBPEMEHHOE H3MEHEHME TpaKJIaHCTBa BCEX UJIECHOB CEMbH
Iociie M3MEHEHMs TpakKJaHCTBa TIJaBbl CEMbH, 3aKIIOYaeTCsI B TOM, YTO OHHM CTAaBUJIM 3KCHIIUHY B
MMOTYMHEHHOE IoJIokKeHue. IIOmbITKAa IIPeodoNIeTh Ty IpoOiieMy Oblda IPEeNIpUHSITA B CTaThe 4
pe3oionyy, MIpUHATONM HMHCTHUTYTOM MeXAyHapomHoro mpaBa 29 ceHTsOps 1896 roma, B KOTOpOI
TOBOPHUJIOCH CIIEIYIOIIIEe:

"Eciu WHOEe IpsIMO He OBLIO IPEIyCMOTPEHO B MOMEHT HATypalIW3allMd, W3MeHEeHHUE
rpaxkjJaHCTBa OTIIAa CEMBHM BIJIEYET 3a COOOM HM3MEHEHWE TI'DasKJaHCTBa €ro >XKeHbl, eCJIU OH He
MIPOKWBAET OTHENIHHO, U €ro HECOBEPIIECHHONETHUX JIeTel, ¢ COXpaHEeHWEM IIpaBa >KEHBI

215 Cm. wMaTepmalbl, IpencTaBieHHble YemIcKom Pecmy6IuKon.
216 Cm. wmatepmalnbl, mpencTaBieHHble ClIOBaKuel.

217 KommeHTapu:u K I'apBapicKOMy IPOEKTY KOHBEHLIHMHM O rpaxpaHcree 1929 roma, LHT. cod.,
ctp. 69.
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BOCCTAHOBHUTh CBOE OBIBIIIEE IPaXKJAHCTBA IIyTeM IIPOCTOrO 3asBIEHHUS M C COXPaHEHHEM
TaKxKe IIpaBa ONTALMU JeTeil B IOJb3y MX OBIBIIEro IPaXIAHCTBAa, MO0 B TeueHHWEe TIoja II0
IOCTMKEHUM COBEPIIEHHOJETUs, 160 ¢ MOMEHTAa HX SMAaHCUIALAU, C COTJIACHS MX
amgBokaTta" 28,

24)  Xots myHKT 4 craTbu 6 IpOEKTa €BPOIEHMCKONM KOHBEHIIMK O IPaKIaHCTBE 3aKpPEIUISeT OO0IIee
TpeOoBaHUe I KaXXIOr0 TOCYIapCTBa- yYaCTHHKA OOJeryaTb B CBOEM BHYTPEHHEM 3aKOHOIATEILCTBE
MIpUOOPETEHNE €ro TI'pakKTaHCTBa, CPeIM IIPOYEro, CYIpyraMu CBOWIX TPaXXmaH M OEeTbMH XOTS ObI OTHOTO
W3 WX TpaxjaH, cTaThd VI, TIOCBSIIEHHAs CIlyd4asiM IpaBOIIPEEMCTBAa TIOCYJZApCTB, HE COIEPIKUT
KaKuX- 1100 KOHKPETHBIX IIOJIOKEHHMH, KacalolIuXCcs CyIbObl CeMbM B TaKHMX CHUTyallusix. B craTbe 18
9TOHM TIIaBbl, TII€ TOBOPUTCS 00 OOIIMX MPHHIUAIIAX, IPUMEHMMBIX TaKXKe K CIy4aio IIPaBOIIPEEMCTBA
rOCyJapcTB, YIOMMHAIOTCS IIPHHIMIBI, IIEpEYMCIEHHBbIE B cTaThax 4 m 5%'°, Ho He comepxRuTCA
CCBUIKM Ha CTaThio 6. BDTO MOXKET OBITh IPOCTO ymyiieHHe. KaK TOJIBKO 5Ta KOHBEHIHMS HAYHET
IIPUMEHATRECS K " 3aTpardBaeMbIM TocylgapcTBaM”, cTaThsd 6 BCce paBHO OyIeT I HHUX O00S3aTEILHON.

25) B BeHermuaHcKOM JeKJIapald¥ He CONEPKUTCS KaKUX- JUO0 IOJOXKEHUH B OTHOIIECHHUU
COXpaHEHMs €IUHCTBA CEMbH B Cjydae IIpaBOIIPEEMCTBA TOCYIAapCTB.

26) Kak ykaspBamoch B mokiame 1996 roma, mo MHeHumio PaGouen rpymmel Komuccuw, omuH u3
dyHIAMEHTAIbHBIX IPHUHIIMIIOB, KOTOpbIE TOJKHBEI COOJIONATh " 3aTparMBaeMble IOCyZapcTBa", 3aKJII0YaeTcCs
B 0053aTeJLCTBE INPUHUMATL BCE DPa3yMHblE Mephl K OOECIEUYEHHIO COBMECTHOIO IIPOKUBAHUS WU

218 IIurmpyercs TaM Xe, CTp. /5.
2% CraTtpst 4 TriIAcuT:.

"HopMBI 0 TIpaXXJaHCTBE KaxXJIOro TI'OCyIapCTBa- YYaCTHUKA JIOJKHBI OBITh OCHOBAHBI Ha
CIEAYIONMINX IPUHIIUIIAX:

a) KaxJoe JIMII0 MMeEeT IIpaBO Ha TPaxkJIaHCTBO,

b) MIPUHUMAIOTCS MephI JIJIs HEIOIYyIIeHHs Oe3rpasKIaHCTBa;

C) HUKTO HE MOXKET OBITh IPOM3BOJBHO JHUIINEH ero WM €€ T'PaXkJaHCTBa;

d) HU Opak, HHU Da3BOJ MeXKIy TpaxkJIaHWHOM OIHOIO0 M3 TOCYIapCTB- YYaCTHUKOB WU

WHOCTpaHIIeM, HH H3MEHEHWe TpaKJaHCTBa OJHUM M3 CYIPYrOB BO BpeMsI Opaka aBTOMATHYECKH He
BIMSET HA TPpaxkJaHCTBO IPyroro cympyra'.

Crathst 5 riacur.

"1. HopMmbI rocymapcTBa- y9acTHHMKA O TpaxXKIaHCTBE He MOJKHBI COIEp:KaTh pa3Inyui,
KOTOpbIE O3HAYaJIu Obl JUCKPUMHUHAIIMIO MO IIPU3HAKY II0JIa, PEJIWUTHUM, pAachl, IIBeTa KOXKH WU
HAIlMOHAJIBLHOTO WM DTHUYECKOTrO ITPOMCXOKIEHUS.

2. Kaxxmoe rocymapcTBO- YYaCTHHUK DYKOBOJCTBYETCS IIPUHIIUIIOM HEIMCKPUMHHAITUN
IIPUMEHUTEIIBHO K CBOUM TIpakKIaHaM HE3aBUCUMO OT TOrO, SBJISIOTCS JIM OHHM TpaXXjaHaM{ II0
POXJIEHUIO WIIM K€ IIPUOOpENN T'PasKIaHCTBO BIIOCIEICTBHH .
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BOCCOEIVHEHHUS CeMbH, €CIIM IpUMEHeHHe BHYTPEHHEIo 3aKOHOIATEJbCTBA MM JOTOBOPHBIX IOJOKEHUI
IIOCTABWJIO OBl TIOJ, YIpO3y COXpaHEeHHe EeIMHCTBA TaKUX cemen??’.

27) B Illectrom KoMHTETe OBLIO BBIPAXKEHO MHEHHE O TOM, YTO HEOOXOOUMO IIPUHSTH MEPBI II0
00eCIeYeHNI0 TOTO, 4YTOOBI 4JEeHbI OJNHON CEMBHM WMMENH OIHO TIpaxKIaHCTBO??!,

28) MUsnoxeHHoe B cTaThe 9 00s53aTENbCTBO HOCUT BechbMa oOIIMI xapakTep. OHO BOBce He
MpejIojiaraeT, 4YTO 3aTparuBaeMble TOCYIApPCTBa OO0S3aHbI MO3BOJMTHL BCEM YJIEHAM CEMBH IIPHOODPECTH
OIHO TpaxXmaHCTBO. He IIpemsaTCTBOBAThH EIUHCTBY CEMBHM O3HAayaeT IIPEJOCTABUTH BO3MOXKHOCTH CEMbSIM
3aTparuBaeMbIX JIWI[ XWTh COBMECTHO. BoO Bcex cilydasx, Koruma Kakas- J100 CeMbSl CTAJKHUBAETCS C
TPYJHOCTSIMH B ILIaHE COBMECTHOI'O IIPOKMBAHUS B KadyeCTBE OOIIEH SYEHKH B DPE3YJIbTATE ITOJOKEHUM
HAIlMOHAJIBHBIX 3aKOHOB, KAaCAalOIIMXCS IIPaBOIIPEEMCTBA TOCYTAPCTB, CUMTAETCS, 4YTO 3aTparMBaeMble
rocymapcTBa O00S3aHbLI YCTPAHWUTHL TaKHe IIpaBoBble IpensartcTBus. CiioBa " pasyMHble Mepbl' IIpelHa3HaYeHbI
IJIS TOTO, 4YTOOBI HCKJIIOYUTH HEOOOCHOBAHHBIE TPEOOBAHUS.

Cratpst 10

IIpaBo mposKHBaHUSI

1. JIro6oe 3aTparmBaeMoe IOCYJapCTBO IIPHMHMMAET BCe HEOOXOTHMMBIE MeEpPBI HJIsI O0OeCIIeUeHMs
TOr0, 4YTOOBI IPaBO IPOXHUBAHWS HA €ro TEPPUTOPUM 3aTPATMBAEMBIX JIHI[, KOTOPBIE BCIEICTBHUE
COOBITHUH, CBSI3aHHBIX C IIPABOIIPEEMCTBOM TOCYIAPCTB, BBIHYKIEHLI OBUIM IIOKHHYTH CBOE OOBIYHOE
MECTO JKMTENbCTBA Ha TEPPUTOPUM TAKOTO TOCYHAPCTBA, HE 3aTPAarMBalioCh B DE3yIbTATE TaKOTO
OTCYTCTBHsI. DTO TOCYZAPCTBO IPUHUMAeT BCEe HEOOXOAWMBIE MepPhl K TOMY, YTOOBI IIO3BOJHUTH
TaKMM IIAIAM BEPHYTHCS B CBOE OOBIYHOE MECTO SKUTEILCTBA.

2. Be3 ymiep6a s ITONOXKEHWH MYHKTAa 3 TOCYIapCTBO- IIPEEMHUK COXPAHSIET IIPABO IIPOKUBAHUS
Ha CBOEN TEPPUTOPUU BCEX 3aTparMBaeMbIX IIHMIl, KOTOPbIE IO IAThl IIPABOIPEEMCTBA TOCYIapCTB
OOBIYHO IIPOKWBAJIU HA TEPPUTOPHUHU, CTaBIIEH TEPPUTOPUEN BDTOrO TOCYIApPCTBa- IDEEMHMKA, U
KOTOpbIE HE MPUOOpPENH ero TIpaxkJaHCTBO.

3. Korgma 3akoHBI KaKOro- IMOO 3aTPardBA€MOr0 TOCYIZAPCTBA OOYCIOBIMBAIOT ITOOPOBOJBLHYIO
yTpaTy €ro rpaXkjaHcTBa WIIM OTKa3 OT IIpaBa Ha IPHOOPETEHHE €ro IpakJaHcTBa JIHIAMH,
[IPUOOPETAIOIIUMY WM COXPAHSIOIIMMHA I'DaXXIaHCTBO IPYIOro 3aTPardBaeMoOI0 IOCYHapCcTBa,
00sI3aTEILCTBOM, B COOTBETCTBHHM C KOTOPBLIM TaKW€ IIMIA JOJXKHBLI IIEDEHECTH CBOE MECTO
KUTENbCTBA 34 IPelebl €ro TePPUTOPUH, IIPENOCTABISETCS PAa3yMHBIM CPOK [JIsi BBIIOJHEHHS DTOIO

00s13aTENLCTBA.
KommenTapuit
1) IIpaBo TpOKWBaAHMS SIBISIETCSI ONHUM K3 IEHTPAIbHBIX BOIIPOCOB, BO3HHUKAIOIINX B CBSI3U C

IIpaBOIIPEEeMCTBOM TrocymapcTB. OH 3aciayXXMBaeT 0COOOr0 BHUMAHHMS II0 HECKOJbKUM IIPHUYMHAM.

Bo- mepBBIX, MeCTO OOBIYHOTO MPOXKHMBAHUS YACTO SIBJISLIOCH OIPENENSIOIINM (HAKTOPOM B DEIICHHH
mpo6jeM TpaXXJaHCTBa. Bo- BTOPBIX, ITOOPOBOJBHBIE H3MEHEHUS TPakJaHCTBA YaCTO HMMEIOT IIPSIMBIE
MOCIIENCTBUS JJIs IIpaBa IPOXXWBAHUS 3aTParMBAE€MBIX JHWI. B KOMMEHTapusaX K IIPOEKTaM CTaTeHd B

220 O¢unmanpHple 0TYeTHl 'eHepanbHOM AccaM6ied, NIThIECIT IIepBasl ceccus,
Homonrerme N 10 (A/51/10), myHKT 86.

221 A/C.6/51/SR.39 nyskT 17.
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yactu ||  HUXe MIPUBOIATCS MHOTOYHCIEHHBbIE IIPUMEPHI MOJOKEHHM, OIPEIeIIONINX IPakIaHCTBO
3aTparuBaeMbIX JHI[ B 3aBHCHUMOCTH OT HX OOBIYHOIO MeCTa JKHMTEIILCTBA.

2) Yro KacaeTcs BTOPOTO MOMEHTA, TO JOTOBOPHI MEXKIY 3aTparkBaeMBIMH TOCYTapCTBAMH HWIIH
HAI[MOHATLHOE 3aKOHOIATEILCTBO JOBOJIBHO YACTO IPEIyCMATPHBAIOT, YTO 3aTparMBaeMble JIHMIA OOS3aHbBI
IIeEpEHEeCTH CBOE MECTO JKUTENbCTBA 3a IPEeNeNbl TEPPUTOPHH 3aTPArMBaeMOr0 TOCYHAPCTBA, OT TIPakIaHCTBa
KOTOPOTO OHM JOOPOBOJIBHO OTKA3AJIHCh.

3) Tak, B crarbe 37 Bepcajlbckoro MHUPHOIO IOroBOpa, Kacarolllelcs IIpaBa HEMIEB, OOBIYHO
IPOKMBABIINX Ha TEPPUTOPHUIX, IIPU3HAHHBIX 3a Benbrued, ONTUPOBATH IepMAaHCKOE I'PaxkIaHCTBO,
IIpeaycMaTpUBajaoCh, YTO:

"Jluma, OCYIIEeCTBHUBIINE IIPEIyCMOTPEHHOE BBIIIE IIPABO OIITAIMH, MOJKHBI OYIyT B TeUEHME
IBEHANIIIATH IIOCJIEAYIOIIUX MECSIIEB MEPEHECTH CBOE IIOCTOSIHHOE MECTOXKHMTEILCTBO B
T'epmanmro.

OHHU OyIyT IPaBOMOYHBI COXPaHHUTh HEIBMXKMMOE MMYIIECTBO, KOTODBIM OHHU BIIafeloT Ha
TEPPUTOPHAX, NPUOOpPEeTeHHbIX beabrueil. OHU MOTYT BBIBE3TH CBOE IBMKHMMOE HMYILECTBO
BCSIKOTO poja. Ha HHMX B CBS3M C ®THM He OyJeT HaJOKeHO HHUKAaKMX IOLUUIMH, HHU
BBIBO3HBIX, HU BBO3HBIX" 2?2,

4) AHallornvHbIe TIOJIOKEHHS COolepKaluch B cTaThe 85 Toro ke JloroBopa B OTHOIIEHHUM IIpaBa
ONTAIlMX IJIs HEMIEB, OOBIYHO INPOXMBABIINX HAa TEPPUTOPHAX, YCTYIUIEHHBIX Yexo- ClroBamxomy
TocymapcTBy, WM Ha IIOOBIX IPYIMX TEPPUTOPHAX, OOPA3yIOIIMX 4YacTh »TOro locymapcTBa, a TakXkKe s
4eXO- CIOBAKOB, SBIIABIIMXCA TI€PMAHCKMMM TPaXIaHAMH M OOBIYHO IIPOXMBABIINX B lepmanum?®®; B
crathe 91, Kacalomelics IpaBa ONTAIMU [OJs TepPMAHCKHX TIPaXXiaH, HMEBIINX IIOCTOSHHOE
MECTOXHTENBCTBO HA TEPPUTOPHMAX, IPU3HAHHBIX KaK BXONAIIWE B COCTaB IIOJBINM, M Ui IIOJISAKOB,
SBIIABIIAXCS TE€PMAHCKMMM TIPaXIAaHAMH M HMEBIIMX IIOCTOSHHOE MECTOXHUTEILCTBO B I'epMaHUU WM B
TpeTheM rocymapcrBe??*; B crathe 106, xacaromerica BomsHoro Iopoma Hanmura u
IIPEyCMATPUBAIOLIEH IPABO I'€PMAHCKMX TPaKJAH, MMEBIIAX IIOCTOSHHOE MECTOXMTEIBCTBO HAa
3aTPAaruBaeMoll TEPPUTOPUH, OITHPOBATH T€PMAHCKOE IpaKmaHCTBO??®; u B craThe 113, Kacaromeics
IIpaBa IIMI[ ONTHPOBATh B IOJb3y I'€PMAHCKOrO HJIM HATCKOTO TI'PaXIAaHCTBA B CBA3H C BOCCTAHOBIECHHEM
cysepernrera Janum Han Teppuropuenn Illnmes3sura, MOTYMHEHHOM IIIEOHCIMTY>2C,

5) B otHOmIiemmu Oib3ac- JloTapuHIMHM, KaK YK€ YIOMUHAJIOCH BEINIE, B Iaparpade 2
MIPMJIOXKEHUsI, OTHOCSIIErocss K craThe 79 BepcaabCKoro mororopa, IIpeayCMaTPHUBAJIOCh, YTO HECKOIBKO
KaTeropyuil JHI[ MMEIOT IIPaBO IIPETEHIOBATh Ha (paHIy3CKOe TIpaXmaHcTBO?2’. OIHAKO B3TO IIONOKEHHE
HE MPEeayCMaTPUBAJIO IEPEHECEHHMS MeCTa JKUTEJIhCTBA JIAIl, COXPAHSBIIUX TEPMAHCKOE I'DaXmaHCTBO ( OHH

222 YtorM WUMIEPUAIUCTAYECKON BOMHBI ... ( 1ur. cod.), Tom |, crp. 20.

223 Tam ke, ctp. 40.
224 Tam ke, crp. 44-45.
225 Tam ke, crp. 50-51.
226 Tam ke, cTp. 54.

27 Cm. mnyskT (9) KOMMeHTapus K IpPOEKTAM CTATEX 7/ W 8 BEIIIE.
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HE COXpaHSUIM ero J0OpPOBOJLHO, COIVIACHO STOMY IIOJOKEHHIO JOOPOBOJBHBIM OBLIO TOJNBKO BO3BpalllcHUE
BO (paHIy3CKOe I'DaKIaHCTBO). DTOT BOIPOC paccMarpuBajcs B crathe 53 JloroBopa, KoTopas
TpeboBaia, 4YTOOBI ['epMaHHs, B YaCTHOCTH, 00s3ajach IPU3HATh W IIPUHSATH IMpaBUIIa, YCTAHOBJIICHHBIE B
MIPMJIOKEHUN W KaCarolllMecs TIpaskJaHCTBa JKWUTeJIEHW WX JIWI, SBJISBIINXCS YPOXKEHIIAMU Ha3BaHHBIX
TEPpUTOPHH, He TpeboBaTh K cebe, B KakKoe OLl TO HU OBLUIO BpeMs M B KaKOM OLI TO HHM OBLIO
MeCTe, B Ka4yeCcTBE TePMaHCKMX TpaXXJaH, TeX, KOTOpPbIE IO KaKWM- JIM0O IIPABOOCHOBAHMSIM OYIyT
OOBABIEHbl (bpaHIy3aMU, M HPHUHSATH OCTAIBHBIX HAa CBOIO TEPPUTOPHUIO??S,

6) Cen- 2KepMeHCKMIA MHPHBIA JOTOBOP COIEpKaj IIOJNOKEHHS O IEepPEeHECEeHHH MeCTa SKHUTEIIbCTBA
JMHAIAMU, OCYIIECTBISBIIMMHU IIPaBO ONTAIlMM B COOTBETCTBHH C J[OrOBOpOM, aHAJIOTUYHBIE
BBIIIEYKA3aHHBIM IOJIOKEHHUSIM BepcallbcKoro Jorosopa®?®.

7) CorjacHO JIOroBOpaM, 3aKIIIOYEHHBIM C DPSJIOM TOCYTApCTB- IPEEMHUKOB IIOCIE IIEPBOM
MUPOBOM BOWHBI, ONTAIWS TIPaskJgaHCTBAa KaKOTro- JIMOO TOCYyJapCcTBa, IOMHUMO TOCYIZapcTBa OOBITHOTO
MIPOKMBAHMS, BJIEKJIA 3a COOOHM 00S3aTEIHCTBO COOTBETCTBYIOIIETO IIEPEHECEHMS] MeCTa JKUTeIbCTBA. Takue

MIOJIOKEHMS CONEePKAIUCh B COOTBETCTBYIOIIEN cTaThe 3 Bepcanbckoro morosopa ¢ Ilompmen?®®, Cen-
2Kepmenckoro moroopa c¢ Yexocmopakumen®!, Cen- 2Kepmenckoro morosopa c¢ Cep6o- Xopsaro-
CrnosenckuM TocymapcrBoM?® u Ilapmkckoro morosopa ¢ PymbrHHen?3,

8) IMogo6HOro poja IONOXKEHHE O IOCIEINCTBUSIX OCYIIECTBICHMS IIPaBa ONTAIMM TaKXKe
comepxutcsd B craThax 40 m 45 HelmncKoro MHpPHOro IOrosopa*.

9) OpgHako WHas IIOJATHKA Oblla IIPHHSTA B ciydae ycTynku Poccuenn PUHISHIUKM parioHa

Ilercamo. IOpbeBckmit MupHBIE moroBop ot 11 mexkabps 1920 roma, KOTOPBIM KUTEISIM BTOH
TEPPUTOPHHU OBLIO IPEIOCTABIEHO IIPABO ONITAIMM, IIPEIyCMaTpPUBA B CTaThe 9, YTO:

" JIumna, wu30paBIIKMe pPOCCHUICKOE TIPasKmaHCTBO, HMMEIOT IIPAaBO B TOIUYHBIA CPOK
CBOOOIHO BBICEIIMTHCSI M3 OOJACTA M BBIBE3TH C COOOM BCE CBOE IBHUKMMOE MMYIIIECTBO 0€3
VIIATBl TAMOXKEHHBIX M BBIBO3HBIX IIOIILIMH, 3a O3HAYEHHBIMHU JIMIIAMH COXDAHSIOTCS BCE HX
IpaBa Ha HEIBMXKUMOE HMYIIECTBO, OCTABIISIeMOe MMM B IIpenenax IledyeHrckom
obmactu" 25,

228 JTorM MMIEPUAIUCTAYECKON BOWHBI ... ( mur. cou.), Ttom |, crp. 30-31.

2% Cm. cratem 78, 79 wu 80, UTOrM UMIIEPHATMCTUYECKOM BOMHEI ... ( 1uT. co4.), ToMm ll,
crp. 31.

230 G.Fr. de Martens, Nouveau recueil général de traités , 3éme série, t. XllI,
p. 505.

21 |bid., p. 514.
22 |bid., p. 524.

233 |bid., p. 531.

24 WTorm MMIEPUAIUCTAYECKON BOMHBI ... ( wmuT. cod.), Tom llI, ctp. 19 u 20.

235 CM. wMaTepuallbl, IpencTaBicHHble PUHISHIUEN.
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10) Onnako Jlozamackui moroBop 1923 roma TakxKe IIpeaycMaTpuWBall, 4YTO JIMIIa, ONTHPOBAaBIIIHE
TypelKOoe TIPasKTAHCTBO, MOJKHBI OyIyT HOKMHYTh OCTpoB KHIIp B TedeHHme OBEHATIIATH MECSIIEB,
KOTOpbIE IIOCIENYEeT 3a OCYILIECTBICHHEM IIpaBa ONTALUU>C.

11) Cratesa 19 Mupnoro morosopa Mmexny CorosueiMu u CoemuHeHHBIMEH epxkaBamu u Hramuei
or 10 deBpang 1947 roma, mnpemycMaTpHBaBIIas, 4YTO JHIIA, KOTOpPbIe MNOCTOSHHO IIPOKHWBAIM Ha
TEPPUTOPHUM, TIepexomsinerr or Mraauu K IPYyTMM TOCYyJapcTBaM, M OOMXOMHBIM SI3BIKOM KOTODBIX
SIBIISIETCSL MTANBSHCKHM, OYIyT MMETh IIPAaBO OITAIMH, TIJIACHIIa CIEIyIoIee:

" TocymapcTBO, K KOTOPOMY IIEPEXONUT TEPPUTOPHS, MOKET IIOTPeOOBaTh, YTOOBI JIHIIA,
KOTOpPbIE BOCIOJIb30BAJUCh IIPABOM OITAIlMM, IIepeceNInch B MTalwio B TeYeHHWE rojma co
IHSA coBeplleHust onranum" 2%,

12) JIpyrue moroBopsl, Takue, Kak JoroBop mexmy Humwenr um PpanHiumeidn 00 YCTyIKe
TeppuTopun BonpHOro ropoma Yampmepmaropa ot 2 deppailst 1951 roma, Cornamenne Mexny HWHmmen u
®paHnuer 00 yperylMpoOBaHMHM BOIpoca O OymyiieM GbpaHIy3CKUX BiIaleHWi B WMHIWM, IOAIHACAaHHOE B
HOemn 21 oxtab6ps 1954 roma, u Horosop Mexmy HMuguer m PpanHuumernr 00 ycTynmke GpaHIy3CKUX
Brnagenun Ilommumiepu, Kaparikkan, Maxu u fnam, nommucanaein B Jlenmum 28 mas 1956 roga,
KOTOpBIE TapaHTUPOBAIM IIPABO ONTAIMU’e, He CONepKajd¥ HUKAKMX IIOJOXEHHI O IIepPEHECEHHH MECTa
JKHATEIbCTBA.

13) B HemaBHHX cIydYasx I[IpaBoIpeeMcTBa rocymapctB Bocrounont u IlenTpambHoi EBpoIis
HAIlMOHAJIbHOE 3aKOHOIATEIbLCTBO HE TPeOOBAlI0 OT 3aTPAarvBaeMbIX JHI[, KOTOPHBIE JOOPOBOJBHO
MIprOOpeTaN TI'PaXkJAHCTBO IPYTOro TOCYIapCTBa- IPEEMHMKA, IIEPEHECEHMS HX MECTa SKHMTEIbCTBA, XOTS
3aKOHOJATENBCTBO HEKOTOPBIX TOCYIAPCTB IIPEIyCMATPHUBAJIO, YTO TaKHe JHIla OYIyT aBTOMATHYECKH
yTpayuBaTh TPaXkJAHCTBO TOCYIAapCTBa MX IIPEKHEr0 MECTa SKUTENIbCTBA.

14) B pemenun 1mo jmenay IIpumoOpeTeHre IOIBCKOIO I'pakaaHCcTBa apOUTp KoKeHOEHK yTBEpIKmal,
YTO TOCYJAPCTBO- IPEEMHUK OOBIYHO MMEET IIpaBo, " BOIIEHINEe B MEXIYHAPONHYIO IIPAKTUKY H
OIIpelieIeHHO TIPU3HAHHOE JIyYIIMMHM aBTOpPaMH', TpeOOBaTh IIEPECENIEHUs TEX UL, KOTODPhIe ONTUPOBAIA
HE B IIONB3y IPaXIAHCTBA TOCYJApCTBA- IPEEMHHUKA, B COOTBETCTBHM C »TMM Ilojblna ObLIa IIPaBOMOYHA
IIPMKA3aTh TEM KHTeNaM Bepxmen Cuiesuy, KOTOPBIE ONTHPOBAIM TepPMAaHCKOE TPAaXIAHCTBO, BBHIEXATh IIO
HACTeUeHNHY KOHKPETHOIO IIEPHONa BpeMeHM?®. AHAJOrMYHBIM 00pa3oM, B HEJAaBHEM IIPOILIOM
YKa3bIBaJIOCh HAa TO, YTO "B CIy4ae OTCYTCTBHs SIBHO 3aIIPETUTEILHOrO IIOJNOXKEHMs Ha STOT CUET
IIPHOOPETAIOIIEE TOCYJAPCTBO MOXKET BBICEIIMTh TEX SKHTEJEH, KOTODhIE MCIIONL30BAIM IIPABO ONTAIAH H
COXPaHWIIA CBOE IIpeXHee IPaXIaHCTBO, IIOCKOJNBKY B MHOM CjIydae BCE HAaCElleHHE YCTYIUIEHHOM
TEPPUTOPUM MOXKeT (PaKTHUECKM OKa3aThCS COCTOSIIIMM M3 HHOocTpaHmes" 2*°. Takas Ke JOruka
IIPOSIBISAIETCS C ellle OOJBINEN CHJIOM B CIIy4asX IIPaBOIPEEMCTBA TOCYIApPCTB, 34 HCKIIOUYEHHEM TeX,

B6 Crares 21, WTOrM MMIEpPHAIMCTUYECKON BOMHEI ... ( 1uT. cod.) ToMm V, crp. 148 ( cm.
TakxKe mnpuMedanue 145 BpIie). AHaIOrMYHOE TPeOOBAaHHME IIPUMEHSJIOCh B OTHOIIEHWM IIPaBa OINTAIlMH
cormacHo crathsiM 31 m 32 Jloroeopa (cM. mnpumedvanue 146 Bbimre, craThs 33).

BT United Nations, Treaty Series , vol. 49, pp. 247-248.

B8 Cm. mnysKTH (24)-(26) KOMMEHTapusl K IIPOEKTaM CTaTell 7/ W 8 BEIIIE.

2% United Nations, Reports of International Arbitral Awards , vol. 1, p. 427.
240 QOppenheim’s International Law , 0op. cit,, p. 685.
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KOTOpBIE CBSI3aHBI C IIepeJaver YacTH TEPPUTOPHMH, KOIJa IIPaBO OITAIlUM IIPEIOCTABIISIETCS T'OCYIapCTBOM-
IIPEEMHUKOM.

15) TIIpoeKT eBpOIMEWCKOW KOHBEHIIMM O TPaXkKIaHCTBE IMPEIyCMAaTPHUBAET HAa TOT CUYET CIEIyIOIIee:
" rpaxjaHe TOoCyIapCTBa- IPENIIeCTBEHHNKA, OOBIYHO IIPOXKUBABIINE HA TEPPUTOPUH,
CYBepeHUTET HaJ KOTOPOM IepemaeTcs TOCYZapCTBY- IPEEMHUKY, W HE IIPUOOPETIIHE €ero
rPakIAaHCTBA, HMMEIOT IIPaBO OCTaBaThCS B HTOM rocymapcrse” 24,

16) AmnamgormyHbBIM 00pa3oM, B craThe 16 BeHeIMaHCKON meKJIapalid TOBOPHUTCS:

" OcylllecTBICHHE TIpaBa BBIOMPATh TPaKIAHCTBO T'OCYIAapCTBa- MPEIIIECTBEHHUKA WX OIHOTO
W3 TOCYIapCTB- IPEEMHUKOB HE JOJIKHO HMMETh HUKAKHMX ITaryOHBIX IIOCIEICTBHM IJIsS TeX, KTO
IelaeT STOT BBIOOP, B OCOOECHHOCTH B OTHOIIEHWHM WX IIpaBa INPOXWBAHHS B TOCyIapCTBe-
IIpeeMHUKE W HMX HAXOMIAIINErocs B HEM IBHKMMOIO WIJIM HEIBUXXHMOIO HMYIIeCTBa".

17) 9xcmepter CoBera EBpombl, paccMaTpuBasi BOIIPOC O TOM, B KaKOW CTEMEHH TOCYIapCTBO-
IIpeeMHUK O00s3aHO MpPEIOCTaBISATh CBOE TIPaXKJIaHCTBO 3aTParvMBacMbIM JIMIIAM, KOTOPbIE HMEIOT CBOE
OOBIYHOE MECTO JKHMTEJIbLCTBA HA €ro TEePPUTOPUU HAa JaTy IIPABOIIPEEMCTBA, BBIPA3WIIM MHEHHE O TOM,
yro "[ 9T0] rocymapcTBO HMeEET M0 MEHBIIE Mepe MEeXKIYHapOIHOe O0O0S3aTEIhCTBO ITO3BOJISATH ITOCTOSHHOE
mpoxuBaHue [ TakuMm| JuaM [ U] YTO B TaKWX CJIyYasiX OOYCIOBJIMBAHHE BBITAYM BHIA Ha JKUTEIbCTBA
IPYTUMU KPUTEPHUSIMH, TaKUMHM, KaK, HaIpuUMep, OTCYTCTBHE CYIMMOCTH, IIPOTHBOPEYHUT - 34
HWCKIIIOYEHHEM CJIy4YaeB, KOTrjJa 3aTparuBalOTCsd BaXKHBIE HMHTEPEChI TOCYIApCTBa, - MEXIYHAPOIHBIM
HOPMaM B OTHOIIEHHWH IIPAaBOIPEEMCTBAa TOCyIapcTB" 242,

18) TIIyukt 1 mpoekra crathu 10 3arTparuBaer mpoOIeMy, BO3HHKAIOIIYIO TOIHa, KOTIA
IIPaBOIIPEEMCTBO TOCYIAPCTB IIPOMCXOMUT HACHUIBCTBEHHBIM IIYTEM M 3HAYMTEIbHAs YacTh HacelleHUs
HAXOOWUTCS B NIBUXKEHHWHU. Ileab BTOro ITOJOKEHUS 3aKII0YaeTcs B COXPAHEHWM IIpaBa IIPOKWUBAHUS TaKUX
aui,. ITOCKONBKY OOBIYHOE MECTO JKHUTENbCTBA YACTO BBICTYHAET KaK OOWH M3 OCHOBHBIX KPHUTEPHUEB JIJISI
OIpeesIcHUST T'PaskIaHCTBA 3aTPAarMBaeMbIX JIUI[, STO IOJOXKEHHE HMeEEeT HEIOCPEICTBEHHOE OTHOIIEHHWE K
paccMaTpMBaeMOM B HACTOSIIEe BPEMS TEMe.

19) B mynkTax 2 @ 3 3aTparmBaeTcs Mpo0jeMa BO3MOXKHBIX IIOCIEICTBAN H3MEHEHUS
rpaxkJgaHCTBa 3aTparMBaeMbIX IIWI[ JJIs WX IIpaBa INPOXWBAHHMS Ha TEPPUTOPHUHM KAaKOTro- JIHOO
3aTparmBaeMoro TOCyJapCTBa, IIOMHUMO TOCYIapCcTBa WX TrpaxkmgaHCTBa. I[IyHKT 2 KacaeTcs CHUTyallud, KOIja
3aTparmBaeMoe IIMII0 NIPUOOpeTaeT I'pakJaHCTBO, WHOE, 4YeM TI'pakKJaHCTBO TIOCyJapcTBa €ro HId ee
OOBIYHOIO MecCTa JKUTEJbCTBa, IPSO facto, IIPOCTO HA OCHOBAHMM KaKOTO- MO0 IOroBOpa WU
3aKOHOJATENIbCTBA 3aTParuBaeMbIX TOCYIAapCcTB. B TakoM ciy4yae CYIIIECTBYIOT BECKHE JOBOIBI B IIOJIb3Y
3aI0IMTHI IIpaBa TAKOrO JHIA COXPAHATH CBOE OOBIYHOE MECTO JKHMTEIhCTBA.

20) B myHkTe 3 paccMaTpPUBAETCSl CUTYaIlds, KOTJa H3MeHEHHe TIDAKJAHCTBA SIBIISIETCS
pe3yapTaTOM TOOPOBOJBHOTO MEWCTBUS 3aTparnBaeMoro nuia (omramust wid 3asBieHue). HecMoTps Ha
HEKOTOpbIe HEeNaBHUE CJIy4yaW, YIOMHHaBIuecs Bbile, CIIeIUalbHBIN ITOKIATYMK HE OCMEIHMBAETCS BHECTH
HODMY, COIIOCTAaBUMYIO C TOW, KOTOpAasl COIEPKUTCS B IIPOEKTE E€BPOIEMCKOM KOHBEHIIMH O TPaKIaHCTBE
W KOTopas elle He MOATBEp3KIeHa B JTOCTATOYHOM CTENeHM IPAKTHKON TroCyZapcTB. BMecTo 3TOro oH

241 Article 20, paragraph 1(a).

242 Report of the Experts of the Council of Europe on the Citizenship Laws, op.
cit., para. 98.
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MIPEIIIOYNTAET 3aHATHCI IIPAKTHYECKON IPOOIEMOM, BO3HUKAIOIIEN B CBSI3H C IIPUMEHEHHMEM IIOIUTUKH,
CAHKIIMOHMPOBAHHON DSIIOM JOTOBODPOB, COTJIACHO KOTOPOHW IIHIIA, TOOPOBOJLHO IIPHOOPETAIOIINE
rpakJaHCTBO IJIIOOOr0 OPYroro 3aTParmBaeMOr0 TOCYHAPCTBA, TOJKHBI IEPEHECTH CBOE IIOCTOSIHHOE MECTO
JKUTEICTBA B TaKOE€ TOCYIapCTBO.

21) B TakuxX ciy4yasx IpaBa 3aTpardBaeMbIX JIHUI[ IMOJKHBI 3aIllAINATHCS B JABYX OTHOIICHUSX.
Bo- mepBBIX, JOJIKHO 3alllMIIATBCS WX IIPABO COXPAHITh HUX MECTO JKHMTEIbCTBA, €CIU TOJHKO OHU HE 3HAIH -
U3 JeMCTBOBABIIErO0 HA MOMEHT OITAIIMM 3aKOHOTATENLCTBA, - YTO 3aKOHBI TOCYIapCTBa HX OOBIYHOTO
MIPOKMBAHUS OOYCIOBIMBAIOT TOOPOBOJBHYIO YTPAaTy €ro TpakKmaHCTBAa WIIM OTKAa3 OT IIpaBa Ha
MIPUOOPETEHNE €ro IPakTaHCTBa JHMIAMM, IIPHOOPETAIOIINMMH MM COXPAHSIOMIMMK TPasKIaHCTBO APYTOTO
3aTParvBaeMOro TOCYZApCTBa, OOS3aTeNbCTBOM, B COOTBETCTBHH C KOTOPBIM TaKWe JIHIA TOJKHBI
IIeEPEeHECTH CBOE€ MECTO JKWTENIbCTBA 3a IpeleNbl €ro TePPUTOPHH. B IociemHeM ciaydyae B IIYHKTE 3
CONIEPKUTCS €Ille OIHA TapaHTHUs CIIPAaBEIJIMBOrO OOpallleHHus. TpeOOBaHUE O IIPEIOCTABIEHUHM Pa3yMHOIO
CpoKa JIJIsl BBIIOJHEHHS 0053aTeIbCTBA O IEPEHECEHHMU MeCTa JKHMTEJIbCTBA 3a IIPEIeibl TEPPUTOPHHU
3aTparuBaeMoro TIOCyIapCTBa.

22) QopMmynMpoBaHHWE ABYX PA3MUYHBIX HODM - OJHOM IS TOOPOBOJNBHOM W IPYrOW IS
HEeTOOPOBOJIBHOM YTpaThl I'PakJAHCTBA WM IIpaBa Ha HETO - IIPEICTABIsSeT COOON TIaBHOE Da3lnyue
MeXy HACTOSIIMM IIPOEKTOM CTaThbd M IyHKTOM 1(@) crathm 20 mpoeKTa €BPOIEHCKON KOHBEHITUU.

Cratpst 11

TapanTuu 1IpaB dYeJoBeKa 3aTPAarMBAEMBIX JIHIL

Kaxmoe 3aTparmBaeMoe TOCyIapCTBO IIPHMHUMAET BCE HEOOXOMMMEBIE MEpBI JJISI 00eCIeYCHHUS
TOro, 4YTOOBI IIpaBa YellOBeKa M OCHOBHBIC CBOOOIBI 3aTpParkuBaeMBIX IIHMI[, KOTOpPbIE IMOCIE IATHI
IIPaBOIIPEEMCTBA TOCYJAPCTB MMEIOT CBOE OOBIYHOE MECTO JKHUTEIhCTBA HA €r0 TEPPUTOPHH, HeE
IOCTpajiali B pe3ylbTaTe MpPaBOIIPEEMCTBA TOCYJIApPCTB, HE3aBUCHUMO OT TOrO, SBISIOTCS JIH OHH
rpaxjgaHaMHd B®TOr0 TOCYyIapcTBa.

KommenTapuit

1) O0s13aTEeIbCTBO TOCYTAapPCTB- IIPEEMHUKOB 00€CIeUYNBATh YBasKeHHE OCHOBHBIX IIPaB YeEIOBEKa
BCEX HX JKHUTeJIEeH, KaK IpaXXjaH, TaK ¥ HMHOCTPAHIIEB, 0e3 KaKWX- IU00 pas3iINymMi, OBLIO0 BKIIOYEHO B
PSI MHOTOCTOPOHHUX JoroBopoB. Tak, crathd 2 Cen- 2KepmMeHckoro moroBopa ¢ YexociaoBakuen
IpeaycMaTprBaja CIeAyIoIee:

"Yexo- CoBakusi 00s3yeTcss OOECIEUYMTh BCEM JKHMTEISIM IIMPOKYIO M IIOJHYIO 3alllUTy
UX XKHM3HM M HX CBOOOHBI 0e3 KaKMX- IM0O pa3IdyMil II0 IIPU3HAKY DPOKIEHMI,
HAIlMOHAJIBHOCTH, $I3bIKA, pAChl WK PEIUTHM.

Bce xwurenmn Yexo- CroBakKMM HMEIOT IIPaBO CBOOOMHO MCIIOBEIOBATH, ITyOIMYHBIM WIIH
YACTHBIM IIOPSIIKOM, JIIOOYIO BEpy, PpEIUTHI0 WMIH yOexXIeHUsI, TaK 4YTOOBI ®TO HE OBLIO
HECOBMECTHMBIM C OOIIECTBEHHBIM IOPSIKOM M MOpAIbI0" 24,

23 G.Fr. de Martens, Nouveau recueil général de traités , 3éme série, t. XllI,
p. 514.
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AHaJornyHble ITOJOXKEHHS COIEpP3KATCI B COOTBETCTBYMIOINEM cTaThe 2 CeH- 2KepMeHCKOro moroBopa ¢

- BaTO- CIIOBEHCKUM VIapCTBOMZ*, M3KCKOTO JOTOB VMBIHHEN?*® u JTBCKOT
Cep60o- XopsaTo- CiioBeHC Tocymapcteom®**, Tla CKOro 1orosopa c P en?® Bepcanbckoro
norosopa ¢ Ilombimen?*e.

2) B cBsI3m ¢ aHANIOTHMYHBIM IIOJIOKEeHHEM cTaTbu 2 JloroBopa O MOJBCKHX MEHBIIMHCTBAX,
nogmucanHoro B Bepcame 28 wmrons 1919 roma, Ilocrossmmas Ilamata MexnynapogHoro IIpaBocymus B
CBOEM KOHCYIBTATHBHOM 3aKJIIOYEHWM II0 A€y O IIpMoOpeTeHMH IIOJBCKOTO TPakIaHCTBa?*’
KBaTuGhUIIEpoBalla " MEHBIIIMHCTBO" KakK " KHATelleH" KOHKPETHOM TEPPUTOPHUM, OTIMYAIOININXCSI OT
OCTAJIbHOW YaCTH HACeJEHWS II0 NHPU3HAKY pachl, S3bIKa WM DENNIWU, OyIb TO IIOJbCKHME TIpaxkigaHe WK
HET, KOTOpPHIM ( Cpemy MPOYUX TPYII, IEPEUYNCICHHBIX B CTaThe 2) IIOJBCKOE IMPABUTEIHCTBO OBLIO
00513aHO IIPEIOCTABUTH OIpeJelIeHHbIe IIpaBa.

3) IIpakTHKa TocyJapcTB FOBOPUT O TOM, 4YTO B OTHENbHBIX CIydyasiX 3aTparMBaeMble IHUIA,
OOBIYHO TIPOXKHUBAIOLIUE HAa TEPPUTOPUU TOCYJApCTBa- IPEeMHMKA, MMEIOT IIPaBO OCYILECTBISATh TakKxKe WU
HEKOTOpble IOJMWTHYECKHe IIpaBa, TaKWe, KaK IIPaBO y4yacTUs B BbIOOpaX, ellle OO0 OIpeleleHHus HUX
rpaxxmaHcTBa*®,

4) Tak>ke HeOe3BIHTEPECHO HAIIOMHUTHL ITOJ0KeHWs KOHBEHIMH O CTAaTyce amaTpUIoB
1954 ropa, 3akIIOYEeHHOM Ha OCHOBe paspaboranHoro Kommccumen mpoekTa, KOTOpas TapaHTHPYET, YTO
MIO00MY aIlaTpuay B TOCYZApCTBE €ro OOBIYHOTO IIPOKMBAHUS IIPEIOCTABISETCS TO K€ IIOJOXKEHHE, YTO U
rpaxmaHaM ®TOTO TOCYyIapCcTBa, B OIpPEIeIeHHBIX 00JacTsX (IIpaBO OOpAIlleHUs B Cyld, HHTEJLIEKTYalbHAs
COOCTBEHHOCTh, HayajJbHOE OOpa30BaHME, DEIUTHO3HAs CBOOOIA, COIMAJIbHOE ITOIEYEHHE), a B IPYTUX
00IacTsIX - He MeHee OJaronpHsITHOE IIOJOXKEHME, YeM TO, KAaKMM IIOIb3YIOTCS HWHOCTPAHILI B IIEIOM
( HegBMXKMMOE WMYIIECTBO, paboTa 10 HAWMy U CBOOOAHBIE NMPOQECCHM, KUIUIIHBIA BOIPOC U T. I.).

244 |bid., p. 524.
245 |bid., p. 531.
246 |bid., p. 505.

247 C.PJ.I. 1923 , Série B, No. 7, p. 14 a 15.

248 B HEKOTODBIX CIy4asX IJIS STOM IeJId YCTaHABIMBAeTCs " MpeNBapUTENbHOE" OIpelelleHre

rpaxmad. Tak, B mpwioxkeHun A K " BoIBomaMm, IOCTUTHYTBIM B XOme Oecell MeXKIy IIpaBUTEILCTBOM Ero
BenuuectBa m meneramuen MCIOTHUTENIHHOrO COBETa I'yOepHaTOpa BUPMBI, IIpemcTaBIECHHBIM IIPEMbED-
MWHHCTPOM IapiiaMeHTy 1o ykaszaHuio Ero Bemmuectsa (stuBapsr 1947 roma)" ("Conclusions reached

in the Conversations between His Majesty’s Government and the Delegation from the

Executive Council of the Governor of Burma Presented be the Prime Minister to

Parliament by Command of His Majesty (January 1947)"), [IpeIyCMaTPUBAJIOCK:

" BUpMaHCKUN TIpaXITaHWH OIIpelelsseTcs, IS IleJIel IIpaBa y4acTBOBATH B BLIOOpax M
BBICTABIISITh CBOIO KAaHAMIATYPY Ha MPEACTOSIIUX BBIOOpAaX, KaK OPUTAHCKUN ITOMJAHHBIA WK
MONIAHHBIA KaKOTO- IMOO0 WHIMICKOIO TOCYIapCTBa, KOTOPBIM POIMIICS B BuUpMe M ITOCTOSIHHO
MIPOXWBAJ TaM B IIeIOM He MEHee BOCBMHU JIET B TeUYeHHEe IeCATUIETHErO IIepHoja,
HEIIOCPENCTBEHHO IIpeniiecTByfomiero aubo 1 saBapst 1942 roma, ambo 1 sHBapst 1947 roma”.

Materials on succession of States, op. cit,, p. 144.
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5) B ImpoexTe eBpOIENCKOl KOHBEHIMH O IpaXKIaHCTBEe, I[IOMHMO oOOecIledeHHsl IpaBa TIpaxkKiaH
rocyJapcTBa- IIPeJIlIecCTBEHHNKA, OObIYHO IPOXKMBABIIMX Ha TEPPUTOPHMHU, CYBEPEHHUTET HaJ, KOTOPON
mepenaeTcss rocymgapcTBy- IPEeMHUKY, ¥ He IPUOODPETIIMX IPakKIaHCTBO IOCIEIHEro, OCTaBAThCI B DTOM
rocyJapcTse, WH3laraeTcs TaksKe IPUHIMI, COLIACHO KOTOPOMY TaKHe JHIa " MOJb3YIOTCS PaBHBIM
IOJOKEHUEM C TpakJaHaMHU TOCydapCTBa- IPEEMHMKAa B TOM, 4YTO KAacaeTcs COLMAJbHBIX M DKOHOMHUYECKHX
mpas" 2*°.

6) IIpuHIMI, H3J0KEHHBIM B IIPOeKTe cTaThbi 11, OCHOBBIBaeTCS Ha BBEIBOTaxXx Pabouen
rpynner’®®,  OmHako ero cdepa IpUMEHEHHMS Obula pacmumpeHa. CIIENMAaIbHBIN JOKIATYMK IEPEHEC
LIEHTP BHAMAHHS B STOM CTAaThe C MPOOJIEMBbI IIPOMEKYTOYHOIO CTATyca 3aTpardBaeMbIX Iull (T. €. B
TeYeHHe IepUoia OO0 OIpENeNleHHUs UX TPaXIaHCTBa) Ha 0oyiee OOIIYI0 IPOOJIEeMy YBasKeHHS IIpaB
YeJO0BEKAa M OCHOBHBIX CBOOOJ BCEX 3aTPAarMBaeMbIX IIMI[, KOTODBIE IIOCIE TAThl IIPABOIIPEEMCTBA
rOCyJapCTB COXPAaHIJIM CBOE OOBIYHOE MECTO KHUTEILCTBA HAa TEPPUTOPHU 3aTPAarvBaeMoOro rocymapcTsa. B
OCHOBE BTOrO IIOJIOXKEHMS JIEXHUT IIOCHIIKA O TOM, YTO HM3MEHEHHE B CTaTyce JI00ro JWIa, T.€. TOT
(bakT, YTO OH CTAaHOBUTCS WHOCTPAHIIEM B MECTE€ €ro OOBIYHOTO IIPOKUBAHUS, HE IOJIKHO OTPHUIATEIHLHO
CKa3bIBaThCSI HA €ro IIpaBaxX dYeJOBeKa M OCHOBHBIX CBOOOIAX.

7) B mporumBoBec IIPOEKTY €BPONEHMCKOM KOHBEHIIMM NPOEKT cTaThd 11 He mejaeT CCHIIKM Ha
Kakue- TM00 KOHKPETHbIE KAaTerOpMM TaKUX IIpaB M He KacaeTcs NpoOJeMbl paBeHCTBa B oOpaimeHuu. Ilo
mHeHno CHenuaiabHOTO JOKIJIaJuMKa, BIIOJHE OYEBHIHO, YTO, KaK TOJBKO 3aTparMBaemMoe JIHIIO0
CTAHOBUTCS TPaXXJAHWHOM 3aTParvBacMOro TOCYJAapCTBa, HHOrO, YeM TOCyJapCTBO €ro WM €€ OOBIYHOIO
MIPOXXWBAHUS, TaKoe IIUIO0 IONB3YyeTCs B IIOCIETHEM TEeMHU IIpaBaMM, KOTODbIe MOTYT HMMETh WHOCTPAHIIHI,
HO He BCEMHU IIpaBaMHM, IIPEIOCTABISIEMbIMU TIpakmaHaM. TpeOoBaHHE OTHOCHTEIBLHO YBaXKeHUs IIpaB
YelloBeKa M OCHOBHBIX CBOOOJ BCeX JHI[ HE CTABUT IIOJ] COMHEHHME 3aKOHHOCTh TAaKOTO DOJA DPa3Iuyus.

Cratpst 12

HeanckpuMuHaus

IIpu nWIIeHWW WX TPENOCTABIEHHWM CBOEr0 TIpakKJaHCTBA WJIM IIPU IIPEJOCTaBICHHHU IIpaBa
ONTAIlMM 3aTparWBaeMble TOCYIApPCTBA He IMPHMEHSIOT KPUTEPHUHM, OCHOBAaHHBbIE HA STHHYECKUX,
SI3BIKOBBIX, PEJIUTHO3HBIX HIN KYIbTYPHBIX COOOPAa’KEHHUSIX, €CIM TaKoe IPHMeHEeHHEe IPHUBEIO OBl K
OTKa3y 3aTparnuBaeMbIM JIMIIAM B IIpaBe Ha COXpaHEHWe WM IMPUOOpeTeHWe TpasKJaHCTBA WMIM B HX
[IpaBe ONTAIlMM, KOTOPOE TaKWe JHUIla MOINIM Obl B IIPOTHBHOM CJIy4dae HMETh.

KommenTapuit

1) IIpuMepbl M3 HPaKTUKH TOCYZAPCTB, KOTOPBbIE IPUBOIATCS B OOJBIIIOM KOJIHUYECTBE BO BTOPOM
IOKJajne, a TakKXXe B KOMMEHTapusX K IIpOeKTaM cTaTed B dacTd |l HuXe, yKaspIBalOT Ha TO, 4YTO
MMeEEeTCSI IMMPOKHHI CIEKTP KPUTEPHUEB, MCIIOIb3YEMbBIX IS OIpENeIeHUs KaTerOpUM JIUIl, KOTOPBIM
MIPEIOCTABISIETCS T'PAaKIaHCTBO, KOTOPBIE IMIIAOTCS TPakJaHCTBA WM KOTOPbIE IIPABOMOYHBI OCYIIIECTBISITH
IIpaBO ONTAIlMU. DTH KPHUTEPUU YaCTO OOBeIWHSIOTCS. OIHAKO HEKOTOPble KPHUTEPUU MOTYT HMETh
IUCKPUMHHAIIMOHHBIA XapakTep.

2) Hcxonmst n3 HerHEmIHUX HOPM, cTaThsd 3 JoroBopa Mexny CoemmHeHusiMH IllTaTamu u
Poccuenn 06 ycrynke Amsicku CoenmuenaeiM IlItaram 1867 roma Bpsl JIM paccMaTpHBallach ObI Kak

29 Article 20, paragraph 1.

250 OunmanpHple 0T4eTHl 'eHepanbHOM AccaM6ied, DIThIecdT mepBas ceccus, HomomHenue N 10
(A/51/10), myHKT 86h.
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HEIUCKPUMHUHAIIMOHHAS., DTa CTaThsl IPEIOCTABISLIA SKUTEISIM TEPPUTOPHUHM IIPaBO HAa COXpPaHEHHE HX
POCCHUICKOr0 TOJIIAHCTBA W BO3BpallleHWe B POCCHIO B TPEXTOMMYHBIA CPOK, HO €CIM OHU OCTAlOTCS Ha
TEPPUTOPHHU IO WCTEYEHWHM DTOTO IEpPUOda, TO OHH, " 3a MCKIIOYEHHEM, OIHAKO K€, JTUKUX TY3eMHBIX
IUIeMEeH", JOJIKHBI OBITh JOMYIIEHbI K ITOJb30BAHUIO BCEMHU IIpaBaMM, IIPEUMYIIECTBAMU U JIbIOTAMH

rpaxnan CoemuHennsix IlITatos?!.

3) CrpeMileHMe He TOIYCTHUTh TUCKPUMMHAIIMOHHOIO OOpAIlleHMsT OOYCIOBUIO BKIIOUYEHUE
HEKOTOPBIX COOTBETCTBYIOIIMX ITOJOKEHWN B MHOTIOYMCIIEHHBIE JIOTOBOPBI, IIPUHSITBIE IIOCIE IIEPBOM
MUDOBOM BOMHBI, O YeM CBHIETEILCTBYET KOHCYJIbTATHBHOE 3aKiioueHue IlocrosHuOm IlamaThl
Me:xxnynaponuoro IlpaBocymmsa mo pmeny IlpuoOpeTeHHMe HOJILCKOrO TIpasKHAaHCTBa, B KoTtopom Ilamata
00BSIBUIIA:

"OnHa M3 TMEepBLIX IIPOOIeM, KOTOpble BO3HUKIHN B CBA3M C HEOOXOAMMOCTBIO OOECIEUUTh 3allUTy
MEHBIIMHCTB, 3aKII0Yalach B HENONYIIEHWH TOTO, 4YTOOBI TOCYJapcTBa | HOBBIE, KOTODELIE B
pe3ylIbTaTe BOMHBI 3HAYUTEIBHO PACIIMPHUIN CBOIO TEPPUTOPHMIO M, CIEJOBATENbHO, HaceleHHe
KOTODBIX He OBIIO YETKO ONpEJelMBIIMMCH C TOYKH 3PEHHs MOJMTHYECKON JOSIBHOCTH,] IO
CoO0paXkKeHMAM pachl, PEIUTHU WMIU $3bIKAa OTKA3blBald B HX IPAaKIAHCTBE OIpeJeleHHBIM
KaTeropusiM JHI, HEecMOTPsI Ha Ty 3GhdEKTUBHYIO CBsI3b, KOTOPYI0O OHU HMEIOT C TepPHUTOPHEil,
OTHAHHOM TOMY WM HHOMY M3 YKa3aHHBIX rocyuapcts" 22,

4) IIpoGiaeMa HDUCKpUMHUHAIIMA B BOIIPOCAX IpaykKJaHCTBAa TaKsKe pacCMaTpHUBAETCsI B cTaThe 9
KonBennuu o cokpaileHud OesrpaxkgaHcTtBa 1961 roma, 3ampemiaromied JHIIATh TPaxkIaHCTBa II0
PAacoOBBIM, BDTHHUYECKHWM, PEIUTHO3HBIM WIJIM IOJUTHYECKHMM OCHOBAHUSIM.

5) OmHako B mocliegHee BpeMs TaKxKe BBIpaxkajloch W MHEHHE O TOM, 4YTO ' TOCYyJTapCTBO MOIKET
CTaTh OOBEKTOM KPHUTHKU Ha MEXIYHAPOJHOM YDOBHE, €CIM OHO He IpPeIOCTaBIseT TPakIaHCTBO B
COOTBETCTBUM C KDHTEPUSIMH, KOTODbIE€ OOBIYHO IIPHHUMAIOTCS MEKIYHAPOIHBIM COOOIIECTBOM, WU
HCIOJb3yeT KPHUTEPUM, KOTOPhIE MOIYT DPAaCcCMATPUBATHCS KAaK IIPOU3BOJIbHBIE HUIIH
IUCKPUMHHALIMOHHEIE" 23,

6) W nericTBUTENBHO, B TOCIEIHEE BpeMS BO3HUKINW HEKOTOPBhIE IPOOIEMBI B OTHOIIECHHH
OIpeeICHHBIX YCIOBUM, YCTAHOBJIEHHBIX B DpSJe HOBBIX 3aKOHOJATEIBHBIX AKTOB B OTHOIIECHUU
MIPpUOOPETEHNSI TPaXKIAHCTBA TOCYIAapCTB- IPEEMHUKOB IMIIAMM, TIPUHANIEXKAIIAMA K IePBOHAYAILHOM
COBOKYITHOCTH HACEJIEHUsI DTOro TocymapcrBa. Tak, Hampumep, IIMPOKO OOCYKIAloch TpeGoBaHME 00
OTCYTCTBUHU CyauMOCTH. OKcrmepTsl CoBeTa EBpONbBI 3asBIsUIM B BTOM CBsA3H, uTO "[ XO0Ts] TpeGoBaHue 00
OTCYTCTBHUU CYIUMOCTH B KOHTEKCTE HATYpaIM3allU SIBJISIETCS OOBIYHBIM W HOPMAIBHBIM YCIOBHUEM H

COBMECTHMO C €BpPOIEMCKMMI HOpPMaMM B 3TOH 00JIacTH, ... IaHHas MpoOJlieMa IIPUOOpETAeT MHOM
XapakTep B KOHTEKCTE IIPaBOIIPEeMCTBAa TOCYyTapCTB, [ Korma] IIPeICTaBISIETCS COMHUTENBHBIM TO, MOLYT
M .. COTJIaCHO MEXIYHapOTHOMY IIpaBy TrpaxkjaHe, KOTOpbIe XKWJIN HSCATHICTHUSIMHU Ha ITaHHOMN

TEPPUTOPHH M, BO3MOKHO Haxke, PONUINCHL TaM, OBITH JUIIEHBI T'PaKIAHCTBA TOJLKO IIOTOMY, 4YTO OHH

21 " Jykpe" IIeMeHa JOJKHBI OBLIM OBITh IONYMHEHBI CIIENMAJIbHBIM 3aKOHAM M IIPaBHIIAM.

Cm. Comments to the 1929 Harvard Draft Convention on Nationality, op. cit, p. 66.

%2 C.PJ.. 1923 , Série B, No. 7, p. 15.

%3 Report of the Experts of the Council of Europe on the Citizenship Laws,
op. cit., para. 145.
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AMEIOT CYIUMOCTb ..." %4,

AHajormyHOe MHEHHE BBICKa3bIBaoch dKcuepTamu YBKDB, 1o MHeHHMIO
KOTOPBIX, " BBIIBUKEHHE TAaKOIO YCJIOBMS IPHU IIPEIOCTABIEHHMM TPa’kJaHCTBA B KOHTEKCTE IIPaBOIIPEEMCTBA
rOCYIapCTB SIBJISIETCS. HEONPABOAHHBIM [ M] OBLIO OBl TUCKPUMUHAIIMOHHBIM IT0 OTHOIIEHHUIO K YacTH

HACEJIEHUsI, KOTOpas MMEET pealbHyl0 M 5(hGdEKTUBHYIO CBSA3b C [ roCygapcTBOM- peeMHHMKOM]" 255,

7) B mpoekTe eBpOIENCKON KOHBEHIIMM O TPasKIaHCTBE TaKXKe COMEPIKUTCS OOIee 3alpelleHue
IUCKPUMMHAIIMA B BOIIpocax rpaxmaHcTBa. CoOIIacHO ee cTaThe 5, B JEHWCTBYIOIIHMX B KaXKIOM
rocymapcTBe- yYaCTHUKE HOPMaX O TPaKIaHCTBE He JIOJIKHO IPOBOIUTHCS DPA3IMYUN, pPaBHO3HAYHBIX
IUCKPUMMHAILIMY, TI0 IIPU3HAKY IOJa, PEJUTUM, pachl, IIBeTa KOXMW WM HAIIMOHAJIBLHOTO WIIH
HTHAYECKOro MmpoucxoxaeHus. CraTbsd 18 mpoekTa KOHBEHIIMH JellaeT STO IMOJIOXEHUE NPUMEHHMBIM U B
CIy4yasX IIPaBOIIPEEMCTBA TOCYIapCTB.

8) B xome mpenmn B Komuccuym mo mepBOMY IOKJIAmy akKIEeHTHPOBAJIOChH 00S3aTEILCTBO HE
IOITyCKAaTh MHCKPMMMHAIIMM, KOTOPOE COIJIACHO MEXIYHapOTHOMY IIpaBy JEXKHT Ha BCeX TOCyJapCcTBax M
KOTOpPOE pAaCIpOCTpaHSeTCs TaKXKe W Ha BOIPOCHI IPaXKIAHCTBA, B TOM 4YHCIE B ClIy4ae IIpaBOIIPEEMCTBaA
rocymapcTts>®®,

9) Co cBoelt cTOopoHBI, Pabouas rpymma corjacuiach C TeEM, UYTO, XOTSI B CIyYasx
IIPaBOIIPEEMCTBA TOCYIapCTB IJIMIIIEHNE WM OTKAa3 B IIPEIOCTABIEHUM TPaKIAHCTBA HE TOJKHBI
OCHOBBIBATHCS HAa DTHUYECKMX, SI3BIKOBBIX, DPEJIUTHO3HBIX, KYJIbTYPHBIX HJIU JAPYTUX KPUTEPUIX
aHAJOTHYHOTO TMOPSAIKA, TIOCYZapcTBaM- IPpeEMHUKAM ClIelyeT MO3BOJNHUTh NHPUHUMATh TaKWE KPHUTECPUU BO
BHUMAaHKE B NOIOJHEHHE K KPHUTEPUSIM, IIPEIyCMOTPEHHBIM B NOyHKTax 12-21 nokiama Pabouyell I'pyIsI,
C LeJbl0 pACIIMpPEHUs Kpyra JWI, KMEIOIIUX I[PaBO Ha INPUOOpETeHWe UX TIpaxmaHcTBa®>’ .

10) OmHako »Ta MTO3WIIMS BCTpPEeTHJIa BO3PaKeHUS CO CTOPOHBI OJHOTO M3 ulleHoB Kommccum,
KOTOPBIA OTMETHJ, UYTO IIPEeJNOCTaBJIECHHE I'OCYJapCTBY- IIPEEMHMKY paspelleHus IPUHUMAThL BO BHUMAaHUE

%4 |bid., paras. 73 and 76.

%5 The Czech and Slovak Citizenship Laws and the Problem of Statelessness,
op. cit., para. 76.

%6 Cm. 3zasBuenume r-Ha Kpoydopma (A/CN.4/SR.2388). AHaJIOTUYHBIM 00pa30M OIMH U3
aBTOPOB HE TaK JABHO IONYEPKHYI:

"B cimydyasx NpaBOIpEeMCTBAa TOCYIApCTB JIMIIA, OOBIYHO HJIM ITOCTOSHHO NPOXHBAIOIIWE HA TOW WM
WHOW TEPPUTOPHUM, C TOYKHM 3PEHHUs IOPUIUYECKON CBSI3M IIPEICTABISIOT COOOM eIe He
nrddepeHIMPOBABIITNICSA KOJIEKTUB, B CHIIy Yero J0Oble OCHOBAHWS IS MX pa3MesKeBaHUS IIPH
HaJelleHUW TPasKTaHCTBOM JIOJIKHBI OPHEHTHPOBATHLCS Ha CaMble BBICOKHE CTaHIAPTHI MEXIYyHapOITHOM
periaMeHTaM IIpaB dYelloBeKa. Pasymeercs, TepMHH " peraaMeHTamus TOJKYETCS He TOJBKO Kak
03HAYAIOIIUY JUIIh TOTOBOPHI IIO0 IIpaBaM 4YelloBeKa, B KOTOPHIX MOTYT Y4acTBOBAaTb HE BCe
IIPaBOIIPEEMHUKH, HO M KaK BKIOYAIOIIAM HOPMbI OOBIYHOTO IIpaBa, 3aMeTHOE MECTO Cpeau
KOTOPBIX 3aHHMMAaeT IPUHIUII HEIUCKpPUMUHAIIUU'.

Jelena Pejic, "Citizenship and Statelessness in the Former Yugoslavia: The
Legal Framework", Conference on Citizenship and Nationality in the New Europe,
London, 9-10 June 1995, p. 7.

257 OdunmanpHple 0TYeTHl l'eHepanbHOM AccaMb6ieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), myHkT 197.
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HTHUYECKHE, SI3bIKOBBIE, DPEJIUTHO3HBbIE WU JIPYTrhe aHAJOTHYHbIE KPHUTEPUU C IEIbI0 YBEJIWYEHHS 4YHUCIIa
KaTeropuy U, HMMEIIINX BO3MOXKHOCTh IIOJYYUTh €ro TIpakKJaHCTBO, MOKET IPUBOIUTH K
HEIPAaBUAIBHOMY HCIIONb30BAHUIO ®TUX KPUTEPHEB M OTKPHIBATh IYTh K TUCKPUMHUHALAMAZS,

11) 3Bacay:KwuBaeT JalbHEHINEr0 H3YYEHHUs] OMACHOCTh TOrO, YTO BBIBOILI PaGover TIPYIIIbI
OTHOCHMTENBHO BO3MOXKHOCTH DPACIIMPEHMS Kpyra IIHIl, KOTODPbIE BIpaBe IMPHUOOPECTH TI'PaKIAHCTBO
rocymapcTBa- IpeeMHUKA HAa OCHOBAaHMH HEKOTODPBIX JIOMOJHHUTEIBHBIX KPUTEPHUEB, MOTLYT B IIOTEHIIMAIE
OTKDBITh IyTh K OUCKPUMUHAIAKA. BMecTe ¢ TeM, B IOMIEPKKY TOUKK 3peHHs Paboueidl TPYIIIBI MOXKHO
MIPUBECTH IIpUMEp U3 MpPaKTUKH MexXaMepHKaHCKOIrO Cyla II0 IIpaBaM dYelloBeKa, KOTODPBIM IO Jedy O
IomnpaBkax kK nonoxeHusM Konctutynum Kocra- Pukuy, KacarommMcs HaTypalu3aluu®>®, cuenal BbIBOI,
YTO TOCYJAPCTBO, B IPHUHIMIE, CYBEPEHHO B TOM, UYTOOBI IpeIyCMaTpHBaATh INpedepeHIINalbHBIA PEXUM
IS MHOCTPAHIIEB, KOTOpBhIE, C OOBEKTUBHOM TOYKHM 3PEHUS, OYyAyT Jierde M OBICTPEE aCCHMIIMPOBATHCS
C HacelleHWMeM CTPaHbl M C OOJBIIEH TOTOBHOCTBIO OTOXKIECTBIATH CEOS C TPATUIIMOHHBIMU YOEXKIEHUSIMHU,
IIEHHOCTSIMH W HMHCTUTYTAMHU BTOM CTPaHBl, M COOTBETCTBEHHO BBIHEC OIIpeJelIeHHe O TOM, YTO
npedepeHInanbHbI PEXUM IIPH IPHOOPETEHHN KOCTa- PUKAHCKOTO TPakTAHCTBA IIyTEM HATYpaIU3alldH,
P KOTOPOM II€HTpaJlbHOAMEPHUKAHIIaM, HOepo- aMepHKaHIIaAM W HCIIAaHIIAM OTIaBalloCh IPEANOYTEHUE
mmepen APYTMMH WHOCTPAHIIAMH, HE IIPEACTaBIsSeT COOOM TUCKPUMUHAIIMHU, IIPOTUBOpPEYAIIeH
MesKaMepUKaHCKOM KOHBEHIMM O IIpaBax 4ejoBeka’®.

12) Tor dakT, YTO NpPUMEHEHWE HEKOTOPBIX M3 YKA3aHHBIX BBIIIE KPUTEPUEB He O0OS3aTEIHHO
IOJKHO NPUBOIUTH K IHCKPHUMHWHAIIMM, OBLI TaKXKe IOMYEPKHYT OTHMM H3 mpenacraBurtenern B Illectom
KOMHTETE, KOTODBIA, CChLIASCh Ha IIPAKTUKY B CBOEHM COOCTBEHHOMW CTpaHE, BBIPA3WJI MHEHHE O TOM,
YTO TOCYJAapCTBO- IIPEEMHUK O0S3aHO IPETOCTABISATH IIPABO ONTAIIMM B ITOJB3Y TI'PakJaHCTBA I'OCyIapCTBa-
OpenmniecCTBEeHHNKA - OH, BHIUMO, HMEI B BHAY MOJEdh " HETaTUBHOM ONTAallMK" - JIMINL JHIIAM,
CBSI3aHHBIM C STHM TOCYZAapCTBOM STHHYECKHMMH, S3BIKOBBIMH WM DEIMTHO3HBIMH y3aMm2®l,

13) Opgnako B 1eaoM mpexacraBurean B IllecToM KoMuTeTe, KacaBIIHECsS TaHHOM IIPOOJIEMBI,
COTJIACUJINCh C TIPeIBapUTENbHBIM BBIBOJOM Pabouei TpymIbl O TOM, YTO TOCYIapCTBa O0OSI3aHBI
BO3JEPKUBATLCS OT IPUMEHEHHS IUCKPUMHUHAIIMOHHBIX KPUTEPHEB, TaKUX, KaK STHHYECKas,
KOH(beCCHOHANIbHAS WM SI3BIKOBasl MPHHANJIEKHOCTh, IIPH IPEIOCTABICHUMN FIIM JHIIEHUU T'PaskJaHCTBA B
cllyyae IIpaBOIPEEMCTBA TOCYIApCTBZS?,

14) B Illecrom KomMuTeTe OBLIO TaKxKe BBICKa3aHO MHEHHEe O ToM, uTo Komwuccum ciemyer
HA3YYUTh B3aMMOCBSI3b MEXKJIy TpPeOOBAaHHMEM DEaJbHONW CBSI3M W IPUHIUIIOM HeIUCKPUMUHAIHAN®,

15) IIpoexT cratbu 12 oOcHOBaH Ha DJIEMEHTaX, II0 KOTOPBLIM, KaK IIPEICTaBISETCS, CYIIECTBYET
KoHceHCcyc. COOTBETCTBEHHO, OH H3jaraer 00s3aTelIbCTBO, COIJIACHO KOTOPOMY 3aTparnBaeMble TOCYIapCTBa
IpU JUIIEHUW WIXA IIPEeIOCTAaBIEHHM CBOEr0 TIPasKIAaHCTBA WIIM IIPM IPEJOCTABICHUM IIpaBa OITAIlUA B

28 Tam ke, mOyHKT 219.

2

o

° Advisory opinion of 19 January 1984, ILR , vol. 79, p. 283.

%0 Cm. Takxke Chan, op. cit, p. 6.

2

o

1 A/CN.4/472/Add.1, MYHKT 23.

262 Tam 3Ke, NOYHKT 24.

263 Tam 3Ke, NYHKT 8.
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CBSI3M C IIPABOIIPEEMCTBOM TOCYIAPCTB HE OJKHBI IPUMEHSTh KPUTEPHUHM, OCHOBAHHBbIE HAa DSTHHYECKUX,
SI3BIKOBBIX, PEJIUTHO3HBIX WU KYIbTYPHBIX COOOPAa’KeHHUSIX, €CIM TaKoe IPHMeHEeHHEe IPHUBEIO OBl K
OTKa3y 3aTparnBacMbIM JIMIIAM B IIpaBe Ha COXpaHeHWe WM MPHOOpeTeHHe TpasKIaHCTBA WMIM B WX IIpaBe
ONTAIlNM, KOTOPOE TaKWe JWIla MOINIM Obl B IPOTUBHOM Cjiy4ae uMeTh. CIENMalbHBIA MOKIATUYUK DEIIIHIT
Ha HbIHEIIIHEM BTalle He KacaThCcsd BOIIpOCa O TOM, HYKHO IIM KakKoe- JU00 YeTKOe ITOJIOKEHHUE,
IIpelyCMaTPUBAIOIIIEe, YTO HACTOSINAS CTAaThs HE HAHOCHUT yIep0a IPUMEHEHHUI0 3aTParuBaeMbIM
rOCyIapCTBOM HEKOTODBHIX M3 YKa3aHHBIX BBIIIE KPHUTEPHUEB, KOTJAa BTO IIPUBOIUIO OBl K DPACIIHPEHHUIO
KaTeropuy IIWI, HMMEMIINX IIPAaBO HAa COXpPaHEHWE WIIM IMPHOOpPEeTeHHWe TI'pasKJaHCTBa DTOTO TIOCYIapCTBa.

Cratpst 13

Heponyiiienne OpUHSATHAS NPOM3BOJBHBIX pEIIeHUN
0 BOIIpOCAM TIpaskKIaHCTBa

1. Hu ogHO nuio He MOXKET OBITh IPOM3BOJNBHO JIHIIEHO TIpakJaHCTBA TOCyIapCTBa-
MpeIIeCTBeHHNKA W HHU OJHOMY JIHIy HE MOKET OBITh OTKa3aHO B IIpaBe Ha IIPUOOpETCHHE
rpaxXJgaHCTBa TOCYIapCTBa- IPEEMHUKA, KOTOPOE DTO JHUII0 MOTJO COXPAaHHTh WJIM IIPUOOPECTH B
CBSI3M C IIPABOIIPEEMCTBOM TOCYIAapCTB B COOTBETCTBHH C ITOJOKEHUSIMH IJIFOOOTO 3aKOHA WIIH
IIOroBOpa, IIPUMEHUMOIO K TaKOMY JIHILY.

2. 3aTparuBaeMble JIMIIa HEe MOTYT OBITh IIPOW3BOJLHO IJIMINIEHBI WX IIpaBa OITAIlUM, KOTODPOE
OHH MOTIH OBl MMETh B COOTBETCTBHU C TAKHMM ITOJOKEHUSIMH.

KommenTapuit

1) 3ampeT Ha IIPOM3BOJILHOE IIHMINEHHME TI'DasKTAHCTBA OBLI BIIEPBbIE BKIIOYEH B IIYHKT 2
crate 15 BceoOmier mexmapanuy IIpaB 4YeJoBeKa, B KOTOPOM IIPEAyCMAaTPHBAJIOCh CIEIyIOIIEe:

"HuKTO He MOXKET OBITH IIPOM3BOJLHO JMIIIEH CBOETO IpakKJaHCTBa WM IIpaBa H3MEHHUTH
CBOE€ T'pasKHaHCTBO".

2) DTOT MIPUHLMI OBII IOATBEPXKIEH B psiie IPYIMX MOKYMEHTOB, TaKHX, KaK CTaThs 8
KonBennuu o mpaBax pebenka 1989 roma®®*.

3) IIpoeKT eBpOIENCKON KOHBEHIIMH O TIPaKIAHCTBE IePeYuclseT B uucie MPUHIUIOB, Ha
KOTODPBIX JOJKHBI OCHOBBIBAThCS AEMCTBYIOIIME B TOCYNApCTBaX- yJaCTHUKAX HOPMBI IIO BOIIPOCY O
rpaXjnaHCTBe, IIPUHIMUI, COIJIACHO KOTOPOMY " HHMKTO He JOJKEH ObIThb IPOM3BOJBHO JIHIIEH CBOEro
rpaxmaactea" 2%,

4) PabGouast Tpymma codjga, YTO B YHCIO OOIIMX IPHUHIIMIIOB, IIPHMEHHUMBIX BO BCEX CIIydasx
IIpaBOIIPEEMCTBA TOCYIApCTB, CIHEeIyeT BKIIOYUTH 3allpellleHrde ITPOMU3BOJBHBIX DEIEHHH B OTHOIIECHHHU

264 TIymkT 4 cratbu 8 KOHBEHIMM O COKpallleHWM OesrpakmaHcTsa 1961 roma s3ampelnaeT JHILIEHHE

rpaXXmaHCTBa, €CIM TaKoe JIHIIeHHe MPUBOIUT K Oe3rpaskIaHCTBY.

%5 TIyukt ¢ cratbu 4. IIpUHIMIIBI, COJEPIKAIIMECS B STOM CTAThe, JOJXKHBI TAKXKe COOIIONATHCS
¥ B Clydasx IpaBompeeMcTBa rocymapctB (myHKT 1 crateu 18).
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NIpUOOpEeTeHNd W NHUINeHUS TIPaXKIaHCTBA M OCYIIECTBICHHUS IIpaBa ONTAIMK’®. DTOT BBIBOJ, IOIYYMI
nomgepxky B Illecrom komuTeTe?® .

5) IIpoexkT crateu 13 ocHoBaH Ha HOyHKTe 2 cTaThy 15 BceoOlledl mekiapalldd IIpaB dYelIOBEKa
M CONEPKUT JIBa DJIEMEHTa. 3ampellleHrue IIPOU3BOJILHOIO JUIIeHUS (HaKTAYECKOr0 TIpasKJaHCTBa JHIA U
3alpeleHrue IPOM3BOJILHOIO OTKa3a TaKOMY JIMIy B IIpaBe WM3MEHUTh CBO€ TIpakmaHCTBO. POpMyIHpoBKa
CTaThbW TPHUBEJIEHA B COOTBETCTBHE C KOHTEKCTOM IIPABOIIPEEMCTBA TOCYIapCTB.

6) OcraBisist B CTpaHe IIPOOJIEMYy YTpPaThl IpaskJaHCTBa TOCYIApPCTBa- IMIPEIIIIECTBEHHUKA BCIIEICTBUE
HMCYE3HOBEHHSI DTOrO0 TOCYIapcTBa B CiIy4yasX OOBEIUHEHUS M pacmajga ToCyJapCTB, IIPOEKT cTaThu 13
HM3lIaraeT HOPMY, 3allpellaollyl0 IPOM3BOJILHOE IHIIIEHHE TPakJaHCTBA TOCYIapCTBa- IPeAIIcCTBEHHUKA B
CUTyallMsIX, KOIJMa ®TO TOCYJapCTBO MPOIOJKAET CyIIecTBOBaTh. OHa KacaeTCs TOJbKO IPOM3BOJBHOTO
JIVIIIEHUs] TPaXkKJIAaHCTBAa IIMIl, WMEBIINX IMPaBO COXPAaHUTh TAaKOe TPaxKJIaHCTBO B CBSI3U C IIPABOIPEEMCTBOM
rocymapcTB. PasymeeTcs, TIOCymapCTBO- IIPEIIIIECTBEHHUK HMeET oO0Iee 00S3aTeIbCTBO HE IHIIATh
IIPOM3BOJBHBEIM 00pa30M III000€ JIMII0 €ro TPaKIaHCTBa €Ille MO IIPaBOIPEEeMCTBA TOCYIAapCTB M OYyIET
Tak>XKe HEeCTH TaKoe OO0S3aTellbCTBO IIOCIE IIPAaBOIIPEEMCTRA.

7) Yro KacaeTcs 00s3aTeIbCTBA TOCYIAapCTBa- IPEEMHMKA, TO OHO OCHOBBIBAETCS Ha TOM
ITOCBLIKE, YTO 3aTparuBaeMoe JIHI[0 IPaBOMOYHO (Ha OCHOBAaHHHU JOrOBOpAa HIIM 3aKOHOIATENbCTBA TaKOTO
rocymapcTBa) IMPHOOpEeTaTh ero IPaskmaHCTBO. BOT modYeMy 3ampeleHre OO0eCIIeYUBAET 3aIUTY
3aTParvBaeMoOro JHMIa IPOTHB IIPOM3BOILHOIO OTKAa3a B TaKOM IIpaBe.

8) IIyHKT 2 IIOCTpOEH II0 aHAJIOTMHA CO BTOPBIM 3JIEMEHTOM IIyHKTa 2 craTthd 15 BceoOiuen
IeKllapalliy IIpaB dYellOBeKa, 3allpelalolero IPOM3BOJBHO OTKAa3bIBaTh JIFOOOMY JIHUIy B IIpaBe H3MEHUTH
CBOE TpPaxXKJaHCTBO. BrIpakeHHMe TaKOrO IIpaBa B KOHTEKCTE IMPAaBOIIPEEMCTBA TIOCYIAPCTB IIPEICTABISET
coboit ocymiecTBiienne onrtanuu. COOTBETCTBEHHO, B IYHKTE 2 IpoeKTa CTaThby 13 IIpemycMaTpHBaeTCHd,
YTO 3aTparuBaeMble JIMIAa HE MOIYT OBITh IIPOM3BOJBHO JHUINEHBI HX IIpaBa ONTAIIMH, KOTOPOE OHM MOTIIH
Obl WUMETh B COOTBETCTBMM C IIOJOXKEHHMSMH IOTOBOPA WM 3aKOHOMATENhCTBA 3aTPAarMBaeMOI0 TOCYIapCTBa.

Cratps 14

IIpoienypsl, CBs3aHHBIE C BOIPOCAMH TI'PaskKIaHCTBA

Kaxmoe 3aTparmBaemMoe TOCyJapCTBO OOECIIEUMBAET, 4YTOOBI 3asBIEHHS O IIPHOOPETEHUH,
COXpaHEHMM WM OTKa3e OT TPaXMaHCTBA WMIIM OCYIIECTBICHHM IIpaBa OITAIIMA B CBSI3U C
IIPaBOIIPEEMCTBOM TOCYIapCTB pacCMaTPUBAINChL 0€3 HEOOOCHOBAHHBIX 3alepKeK U UYTOOBI
COOTBETCTBYIOIIIME DEIEHNsI, B TOM YKCIIE KacalolllWecss OTKa3a B BbIIadye ITOKYMEHTA,
YIOCTOBEPSIIOIIEr0 I'PakIAHCTBO, IPUHUMAINCH B NHCHbMEHHOH ¢dopMe M IOMJIEXalrd O00KaJIOBAHUIO
B QIMUHUCTPATHBHOM WM CYIeOHOM IIOPSIIKE.

KommenTapuit

1) B cBs3u ¢ HemaBHMMH CIIy4assMH IIPaBOIIPEEMCTBA TOCymapcTB M CIIOTHUTEIBLHBIA KOMHTET
YBKB momguyepKHyJ BaKHOCTh CHPAaBENJIMBBIX M OBICTPBIX IIPOLIEAYP, CBSI3aHHBIX C BOIIpOCAMU

266 O¢punmanbpHble 0TYETHl l'eHepanbHOM AccaM6ieu, DNAThIecdT IepBas ceccus, HomonHenue 10
(A/51/10), myHKT 86f.

267 Cm. A/C.6/51/SR.41, MyHKT 52.
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IrpazKagaHCTBa, OTMETHB, 4YTO " HEBO3MOZKHOCTD YCTAHOBIICHUS TIpazKJaHCTBA ... MOZKET IIPHUBECTH K ...
nepemenieHuto" 2%,
2) O6KalloBaHUE pEIIEHUI II0 BOIPOCAM TIPAaXKIAaHCTBA B CBI3M C IIPABOIPEEMCTBOM IOCYIAapCTB

YacTO OCHOBBIBAJIOCH HA IIOJOKEHUSIX BHYTPHUIOCYIAPCTBEHHOI'O IIpaBa, PETYIUPYIOIINX IIEPECMOTD
aIMUHMCTPATUBHBIX DEIIeHUH B OOIIeM. B HEKOTOPBIX CIOy4dasX CIOJa BXOOWI CyIeOHBIA IIEPECMOTP, a B [OPYIHUX -
HET.

3) IIpomenypsl, CBsS3aHHBIE C BOIIPOCAMH TPaxXKIAHCTBA, SBISIOTCS HPEeIMETOM TIJaBblI |V
IpOeKTa €BPOIIENICKOM KOHBEHIIMM O TrpaxkjgaHcTBe. B crTathsax 10-13 wm3mararorcss HEKOTOPbIE TpeOOBaHUS,
KOTOPBbIE MOKHO PE3IOMHUDPOBAThH CIENYIOIIMM O0pa3oM: pa3yMHBINA IIEpHUOJ, BPEMEHH IJIS DPAaCCMOTPEHHUS
3asBIIEHUN II0 BOIPOCAM TI'PasKIaHCTBA, M3JIOXKEHWE IPUYMH IJIs IMPUHSTUS PEIIeHWN [0 BTHUM BOIIPOCAM B
MMUCbMEHHOM BHJIEe, HaJIWYKe BO3MOKHOCTH AIMHHUCTPATUBHOIO WIJIM CYIeOHOTO IEPEeCMOTpPa TaKUX
PELIeHnii;, ¥ pa3yMHbIE COOPEIL.

4) PaGouas rpymma mpunuia B 1996 rogy K BBIBOALY O TOM, UYTO OOIIME IIPHUHIUILI, KOTOPLIE
IOJIKHBI OBITH cdhopmyaupoBanbl KoMmccuer, TONKHBI BKIIOYaTh B CeOS 00S3aTEIbCTBO 3aTPATrHBAEMBIX
rOCyIapcTB pacCMaTPUBATh 3asBIIEHUS IO BOIPOCAM TPaKIAHCTBA B CBS3M C IIPABOIIPEEMCTBOM T'OCYIApCTB
6e3 HeOOOCHOBAHHBIX 3aJiepKeK, BBIHOCHUTh pEIeHUS B MUCHMEHHOM BHJE M OO0ECIIeYMBATH BO3MOXKHOCTh
00>KaJIOBaHUS STUX DEIIEHMI B aIMUHHCTPATHBHOM MM CyOeOHOM mopAmkeZ®®. DToT BBIBOJI IOIYYMI
nongepxky B Illecrom komuteTe?’°.

5) IIpoexkT crathu 14 mpenjaraercss ¢ YYETOM BaKHOCTH OOeCIIeYeHMs TOTO, YTOOBI IIPOIEAypa,
HCIOJIb3yeMasi B CBSI3M C BOIPOCAMHU TI'PakJaHCTBA B CiIydyasxX IIPaBOIPEEMCTBA TOCYIapCTB, HMeJa
CHCTEMAaTHYECKUN XapaKTep C yYeTOM €€ BO3MOKHOTO IITMPOKOTO BO3JEHCTBUS. OJIEMEHTHI, H3II0XEHHBbIE B
IIPOEKTE CTAaTbhH, IIPEICTABJISIOT COOOM MHHHMYM TpPeOOBAHMM, II0 KOTODHIM YK€ CYIIECTBYET IIIMPOKOE
corilacme MeXXJy TOoCyJapCTBaMU M KOMMEHTHUPYIOIIUMU.

Craths 15

006s13aTENLCTBO 3aTPATMBAEMBIX T'OCYIAPCTB IIPOBOINTH
KOHCYJIBTAIIMA W IIEPETOBOPLI

1. 3aTparmBaeMble TOCYIApCTBa OO0s3aHbI MPOBOIWTL KOHCYJNHTAIIMU B IENSX BBISBIEHUS JIFOOBIX
OTPULIATEIbHBIX IIOCIEICTBUN, KOTOpPbIE MOTYT BO3HHUKHYTh B De3yJIbTaTe IIPABOIIPEEMCTBA TOCYIAPCTB
B OTHOIIIEHWH TI'DasKIaHCTBA OTHEIbHBIX IIMI[ M JPYTUX CMEXHBIX BOIPOCOB, KAaCAIOIIMXCH HX
cratyca, W, B 3aBHCHMOCTH OT OOCTOSITENILCTB, IIBITATHCS HAWTU DEIIEeHHE DTUX IIPOOJIeM IIyTeM
IIEPErOBOPOB.

2. Ecau omHO M3 3aTparmBaeMbBIX TOCYIAPCTB OTKAXKETCS BCTYNATh B IEPETOBODPBI WK
IIePEroBOPhl MEXXIY 3aTPAarMBaeMbIMHU TOCYIAapCTBAMHU OKAaXXYTCsS Oe3pe3yIbTaTHBIMU, 3aTparuBaeMoe

268 Tokmayx HcmomnurensHoro KommreTa IIporpamMmel BepxosHoro kKommccapa OpraHm3anyn
O6benuHeHHbpIx Hamuit mo meiraM OesXKeHIIEB O paboTe e€ro COpoK ImecTo ceccrd. QdUIIMAIbHLIE OTYETHI
CenepanpHorn Accambien, msTumecsaras ceccusi, Jlomonnenme N 12A (A/50/12/Add.1), nyukT 20.

269 O¢unmanbpHple 0TYeTHl l'eHepanbHOM AccaMbied, DIThIecdaT mepBas ceccus, HomomHenue N 10
(A/51/10), myHKT 86(.

210 A/C.6/51/SR.39, NyHKT 16.
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roCcyIapCcTBO, BHYTPEHHEE IIPaBO KOTOPOTO COTIACYETCS C HACTOSIIUM IIPOEKTOM CTATEH, CUYHUTAETCS
IIOJHOCTBIO BBIMOJIHUBIINM CBOM MEXXKIYHAPOIHBIE OO0S3aTelbCTBA B OTHOIIEHMM I'DakKJAHCTBA B
ciIy4ae IIPaBOIIPEEMCTBA TOCYHAPCTB, €CIM B KaKOM- JIMOO TOrOBOPE HE YCTAHOBJIEHO HHOE.

KommenTapuit

1) Yro KacaeTcs BBIBOJOB, KOTOpble Komuccus HOJNKHA W3BIEYb W3 CYIIECTBOBAHMS IIpaBa Ha
rpaxXkJaHCTBO B KOHTEKCTE IIPABOIPEEMCTBA TOCYyIapCTB, TO, B YAaCTHOCTH, OTMEYAallOCh, YTO TaKOE€ IIpaBO
IOJpa3yMeBaeT COITyTCTBYIOIIlEE 00s3aTEIbCTBO TOCYIapCTB BECTH IIEPErOBOPBI, Ja0bl 3aTparMBaeMble JIHIIA
MOTJIM TIPHOOPECTH TPAaXKMAaHCTBO, - 0043aTENbCTBO, KOTOopoe Kommccus HoiKHA 0CO00 BBINEIUTH L.

2) Bor moueMy mepBhIfi BBIBOH, CGOPMYIHMPOBAaHHBLIA PabGoueil Ipynmod B ee IIpeIBapUTEIbHOM
IOKJane, B3aKJIIYajcs B TOM, YTO 3aTparuBaeMble TOCYJapCTBa MJOJXKHBI HECTH 00S3aTEIbCTBO
KOHCYJIbTUPOBATBECS B IIENSIX OIpPEIeIeHHMS TOro, HMEET IJIM IIPaBOIPEEMCTBO TOCYIApPCTB KaKHe- IHOO
HexKeJlaTellbHbIE IIOCIENCTBUS IJIsS TIpakJaHCTBAa, €CIM TaKOBBIE IIOCIHEICTBHS HMEIOTCS, TOCYIapcTBa
IOJIKHBI OBITH OOSI3aHBI IIPOBECTH IIEPETOBOPBLI B IEJISAX PEIIEHMS TAKMX IIPOOJIEM HAa OCHOBE
cormacus>’?,

3) B xome o6cyxnenus B IllectroM KomMuTeTe 0C000€ yIOBIETBOPEHHE OBLIO BBICKA3aHO B CBI3U
¢ mosuimer PaGoved Trpymnmsl B OTHOIIEHWH TOTO, YTO IIEPETOBOPHI MOJKHBI OBITh HAIIENEHBI, B
YACTHOCTH, Ha HEIONyIIeHHWe clydaeB OesrpaxkmaHcTBa?’®. B To Xe BpeMs OBLIM BBICKA3aHbI COMHEHHS
OTHOCHTENBHO TOTO, ITOCTATOYHO JIM IIPOCTOTO OOS3aTeNbCTBA BCTYIINTH B IIEPETOBOPHI IS OOECII€YeHMUS
(baKTHYECKOrO pEIeHns] COOTBETCTBYIOIIUX IIpo0jaeM. B 9TOM CBsSI3M OBLIO OTMEUYEHO, YTO OO0S3aTENBCTBO
BCTYIIUTh B IIEPETOBOPHI HE BIIEUET 3a COOOM OOS3aHHOCTHM MOCTHYL COTIACHS WM BECTH DTOT IIPOIECC
IUINTENBHOE BPEMS, €CIM OyNeT OYEBHIHO, YTO OH He MOXET INPUHECTH HHUKAKUX ILIOJOB2'4,

4) PabGouast Tpymma He OrpaHHYWIACH JIHUIINb BBIIEIECHHEM O00S3aTEIbCTBA 3aTPAardBaeMBIX
rOCyIapCcTB BCTyHaTh B IIEPErOBODPBI, OHAa TakKKe CGhOPMYJIMPOBAlla HECKOJIBKO IPHUHIIUIIOB IS
HWCIOJIb30BAaHUSI B KA4YeCTBE PYKOBOMAIIMX YKa3aHWH JJIS TPOBEJEHUS IIEPETOBOPOB MEKIY 3aTParMBaeMbIMH
rocymapctBamu. OHU KacaroTCs BOIPOCOB JUINEHWS M TPEeJOCTaBICHMS T'paKJaHCTBa, IIpaBa ONTAllMU U
KPUTEPUEB, NPUMEHUMbBIX K IHMIIEHUI0O W IPETOCTABIEHUIO T'PaKIaHCTBA IIPM PAa3IWYHBIX BHUIAX
IIpaBOIIPEEMCTBA TOCYIAapCTB M HE IOJKHBI TOJIKOBATHCS 3a IIpelelaMu CIeUdUUEecKOro KOHTEKCTa
IIPaBOIIPEEMCTBA TOCYHAPCTB. XOTS OTHIONb HE BCE OTH IPUHIUILI 00sS3aTEIbHO OTHOCSATCS K lex lata,

WX B TO K€ BpPEMSI HENb3s CUMTATh W MPUHIUIIAMU, WMEIOIIUMM IIPOCTO BCIIOMOTATENbHBIA XapakTep, OT
KOTOPBIX 3aTParMBaeMble IOCYLAPCTBA MOIYT CBOOOTHO OTCTYHATh IO B3aMMHOMY COTJIACHIO>™®,

211 Cm. sBeICTYIUIEHHWE I- Ha Boysta (A/CN.4/SR.2387).

212 O¢unmanbpHple 0TYeTHl l'eHepanbHOM AccaMbieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), [IPUIIOKEHUE, IIYHKTHI 5-7.

213 A/CN.4/472/Add.1, NyHKT 16.
274 Tam xKe.

215 OdunmanbpHple 0TYeTHl l'eHepanbHOM AccaMb6ieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), nyekT 221. B kauvecrBe mpuMepa CrenualbHBIM JTOKJIATUYUK IIPUBEI O00S3aTENLCTBO HE
IOIYCKATL CIIyyaeB Oe3TrpaXkJaHCTBa M, IIepefaBas HacTpoeHue PabGouedl TpyNmbl, 3asBHJ, 4YTO OBLLIO ObI
HENPAaBUJILHO BO3IIOKWTL HAa TOCYJApCTBAa 0O0S3aTENLCTBO IIPOBECTH IIEPETOBOPLI M IIO3BOJIIMTL MM IIPH BTOM
OCTaBUTh MUIUIMOHBI IOl 0e3 IpaKIaHCTBA B pe3ysibTaTe STHX IIEPErOBOPOB (TaM Ke).
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5) OnuH 3 OOCYKIABIIUXCS BOIPOCOB KAacCajCs IIPaBOBOIO XapaKTepa TaKOro O00s3aTeIbCTBA.
BhuTO yKa3aHO HA TO, YTO €r0 OCHOBHBIE MCTOYHHKHK CIIETOBAJIO OBbI €Ille OOJIBIIE YTOYHUTH, C TEM
YTOOBI TaKOE 00A3aTEILCTBO MOXKHO OBLIO DPEaJbHO IPEACTABUTHEZ’®. BBUIO YIOMSHYTO O TOM, YTO 3TO
00513aTeILCTBO PACCMATPUBAETCA KaK CIEICTBME IIPaBa KaxXJOro JHWIA Ha TPaXkIaHCTBO?'' WM
00513aTEIbCTBA 3aTPATMBAEMBIX TOCYIAapCTB B OTHOIIEHHWM HENOIYINEHUs Oe3TPaskIaHCTBa Kpome TorO,
OBLIIO OTMEYEHO, UYTO TaKOe O00S3aTEIbCTBO MOKET OBITh OCHOBAHO Ha OOIIEM IIPUHIIMIIE IIPABOBOIO
PETyIMPOBAaHMS IIPABOIPEEMCTBA TOCYIAPCTB, KOTOPBIA IIPEAYCMATPHUBAET YPETYIMPOBAaHME HEKOTOPHIX
BOIIPOCOB B CBSI3W C IIPABOIIPEEMCTBOM II0 JOTOBOPEHHOCTH MEXKIY 3aTParMBaeMBIMH TOCYyJapCTBAMH U
KOTODBIF 3aKperieH B BeHCKOW KOHBEHIIMH O IIPABOIIPEEMCTBE TOCYJApPCTB B OTHOIINEHUN TOCYIapCTBEHHOM
COOCTBEHHOCTH, TOCYJAPCTBEHHBIX APXWBOB M TOCYIapCTBEHHBIX monros 1983 roma?™.

278

6) B Illecrom KomHTeTe HEKOTOpBIE JelleTalliy BBLIPA3WIIM MHEHHE O TOM, 4YTO JaHHOE
00513aTENLCTBO, CKOJb OBl KEJIaTeIbHLIM OHO HHM OBLIO, IO BCEM BUIMMOCTHA, HE MOXKET OBITH
BO3JIOKEHO Ha 3aTparuBaeMble TOCYIapCTBa COTJIACHO OOIIEMY IO3UTHBHOMY MEKIYHAPOIHOMY IIPaBy.
BhuIO yKa3aHO, B YAaCTHOCTM, YTO TaKOe O0S3aTEILCTBO HE MOXKET OBITh BBIBEIEHO U3 OOIIEH
00S3aHHOCTH BCTYIATh B IEPEroBOPbI IJISI yPEryJIUPOBAaHHUS CcIOpoBZEC.

7) Iaxe ecnu Kommccus couTeT, 4YTO TaKOe 00S3aTeIbCTBO IIOKa eIlle He CYIIEeCTBYeT B paMKax
MMO3UTHUBHOIO TIpaBa, OHA JOJKHA PAaCCMOTPETh COOTBETCTBYIOIIIHME CPEICTBAa IJIs YCTAHOBIEHHUS TaKOTO
00513aTeIbCTBA B OTHOIIIEHUM 3aTPArMBAE€MbIX TOCYIapCTB WUIM JJIS CONEWCTBUS DAa3BUTHIO BTOrO IIPHHIIAIIA
B paMKaxX OOIIEero MeXXIyHapOIHOI'o IIpaBa.

8) Iear mynkTta 1 mpoekTa craThu 15 3akif0YaeTcs B TOM, 4YTOOBI IIPEIYCMOTPETH
00513aTeJIbCTBO IIPOBOIMTL KOHCYJIBTAIIMA U IIBITATBCS HAWTU DEIeHHE - IIyTeM IIEPEeroBOpPOB - II0 0Ooliee
IIIIPOKOMY CIEKTPY IIpoOJIeM, YeM MpOCTO Oe3rpaxkmgaHcTBo. IlpemioskeHme PaGoder rpyImbl pacIIUPUTH
chepy TaKMX IIEPErOBOPOB € IIENBI0 OXBaTa TAaKWX BOIPOCOB, KaK JBOMHOE TPaXXJIAHCTBO, paslIyueHUe
ceMel, BOMHCKAs IIOBUHHOCTh, IIEHCHMH W [APYTHe BHUABI COLMAIHHOTO OOECIeYeHMs, a TakKKe IIPaBo
MIPOXXWBAHUS, B IEJIOM IOJy4Yuao omoOpeHue wieHoB Komwuccuu. B xome oOCyXueHHS OBLIM TakKsKe
MIpUBEIEHbl KOHKPETHBIE IIPUMEDPHI TOTOBOPEHHOCTEM 00 YperyaIupOBAHMM TaKHX IIPOOIEM B HMEBIITHX
paHee MECTO CIy4asX IIpaBoIpeeMcTBa TocymapcTs?®l. CoOOTBETCTBYIOIIME COTNAINEHWS MOXHO HAWUTH U B
HeJaBHEM MpPaKTHKe??,

276 Tam ke, nyHKT 204.

277 Tam ke, nyHKTHl 190 m 193-194.

278 Tam ke, mOyHKT 194,

2% Tam ke, nyHKT 193.

280 A/CN.4/472/Add.1, NnyHKT 16.

21 Cm. sBeicTymuienue r- Ha Kycymbl- Atmamxu (A/CN.4/SR.2411).

282 Tak, Yemckass Pecrny6muka u CloBakWs, HAOpUMep, 3aKJIIOYWIM HECKOJIBKO COLIIAIIEHUN 00
yperyJIupoBaHMM BSTUX BOIPOCOB, TaKMX, KakK JIOroBOp O BPEMEHHOM IIpaBe (hU3WYECKUX U IOPUANYECKUX
JWL[ 3aHAMAThCSl HpPeNIPUHIMATENLCKON NeATeNbHOCTI0 Ha TepPUTOPUM HApyroil Pecmy6muku, JIorosop o
B3aMMHOM TDYIOYCTPOMCTBE TpaxiaH, JloroBop O Iepejgaue NpaB M 06s3aTeJbCTB IO TPYHOBBIM JIOTOBOPAM

rpaxmaH, pa0OoraBIIMX B opraHax u yupexmenusx Yemckon um Cropankon PemepaTUBHON PecryOnmku,
( mpogoKeHwue...)
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9) OmHako OBLIO TaKXe BBIPAXXEHO MHEHHE O TOM, UTO BBIIIEYKAa3aHHBIE BOIIPOCHI HE HMEIOT
MIPSIMOTO OTHOIIEHMS K TIPAaBOBBIM IIOJIOKEHMSM, KacalOIIUMCS T'PakJaHCTBAa, M IODTOMY HeE IOJIKHBI
BKJIIOYAThCA B YHCIO BOIPOCOB, II0 KOTOPBIM TOCYHApCTBA MOJIKHBI IIPOBOJMTL IIEPErOBOPBIZS,

10) B myHkTe 1 9TOT NPHUHIMAII HM3jaraeTcs B cCaMOM OOIIEeM IUTaHe, Oe3 yKa3aHUS Ha TOYHBIE
PAMKH BOIIPDOCOB, KOTOpPBIE NOJKHBI OBITH IIPEIMETOM KOHCYJILTAIIMM U IIEPETOBOPOB MEXKIY
3aTParuBaeMbIMHU T'OCYIapCTBAMMU.

11) B mymkTe 2 paccMaTpuBaeTrcs IpooOiieMa, KOTopas BO3HHMKAaeT TOINA, KOrjga OXHO W3
3aTparuBaeMbIX T'OCYIAapCTB OTKAa3bIBA€TCS BCTYIIaTh B IIEPErOBOPHI HMIIM KOTMA IIEPETOBOPHI MEXKIY
3aTparMBaeMbIMHM TOCYIApPCTBAMU OKa3bIBAIOTCS Oe3pe3ylbTaTHBIMH. B B®TOM ciyyae, KaK HpeIyCMOTPEHO B
MyHKTe 2, 3aTparmBaeMoe TIOCyIapCTBO, BHYTpPEHHEe IIPaBO KOTOPOrO COTIIACYEeTCS C HACTOSIIUM IIPOCKTOM
CTaTel, CYUTAeTCs ITOJHOCTBIO BBIIOJHUBIIIAM CBOM MEXJIYHapOIHBIE 0053aTeIbCTBA B OTHOIIEHUU
rpaxjaHCTBa B cllyyae IIpaBOIIpeeMCTBa TocymgapcTB. llemb ®TOro mOJ0XKEHWS COCTOMT B yKa3aHHMM Ha TO,
YTO Jake B TaKUX CHTYAIIUSIX HMEIOTCS OIpejelieHHbIe 00S3aTeIbCTBa, JIeKallle Ha TOoCyJapcTBaX, M YTO
OTKa3 OJHOM M3 3aTparuBaeMbIX CTOPOH IIPOBOJUTH KOHCYJIbTAIIMA W IIEPErOBOPHI HE BIIEYET 3a COOOM
IIOJTHOM CBOOOMIBI TEHCTBHUM IJIST IPYrOM CTOPOHBI.

12) TIIyHKT 2 OTHIOAh HE O3HA4yaeT, YTO BCE IOJOXKEHHUS HACTOSIIEr0 IPOEKTa CTaTed HMEIOT
XapakTep CTPOTHMX IIPABOBBIX OOS3aTENBCTB NS 3aTPAarMBAaeMBIX rocymapcTB. OmHAKO OH IIPENIOJIaraer,
YTO, €CIIM TOJBKO 3aTparuBaeMoOe€ TOCyJapCTBO HE CBS3aHO JOMONHHUTEIBHBIMU O00S3aTeIbCTBAMU COTIIACHO
MEXIYHApOJTHOMY IOTOBODY, B paMKax OOIIEero MeXXJIYHapOJHOrO IpaBa HET HUKAKUX ITOIOJHUTEIbHBIX
0053aTeJIbCTB, TOMHUMO T€X, KOTOpbIE BKJIIOUEHBI B HACTOSIIUN IIPOEKT CTaTEH.

Cratpst 16

IIpoune rocymapcTBa

1. Be3 ymiep6a mias Ji000T0 JOTOBOPHOIO 00S3aTEIbCTBA, KOTMA JUIIAM, HE HWMEIOIINM
pPEanbHOM CBSI3M C 3aTPardBaeMbIM TOCYIapCTBOM, OBLIO IIPETOCTABIEHO TI'PasKTAHCTBO DTOTO
rocymapcTBa BCIIEJICTBHE IIPABOIPEEMCTBA TOCYIAPCTB, JpPYrde TOCylapcTBa He 00S3aHbI
paccMaTpHMBaTh BTHX JHUI[ KaK I'pakjgaH yKa3aHHOTO TOCYJapCTBa, €CIH TOJNBKO BTO HE IPUBEIET K
TOMY, UTO ®TH JHIa OyIyT (aKTHYECKM DPAacCMATPHUBAThCS KakK Inma 0e3 TIpakJaHCTBa.

2. Ecau juma, KOTOpble MMEIOT NHpaBO Ha IPUOOPETEHHME WIIM COXpPaHEHWE TI'PakKIaHCTBa
3aTParkBaeMOro TOCYZAPCTBA, CTAHOBATCS IHIAMK 0Oe3 TPaXIaHCTBA B DPe3ylbTaTe IIPaBOIpPEeMCTBa
roCyIapcTB BBHUAY TOrO, 4YTO JAHHOE TIOCYJZapCTBO HE YYHUTHIBAET HACTOSIIUAM IIPOEKT CTaTed, BTO

%2 (... TpOJOJIKEHHUE)

IloroBop O Iepemade IpaB M O0SM3aTEILCTB CHYyKAIIUX eaepalbHON IONWIUA M CIYXKAIlUX BOMCK
MuHucTepcTBa BHYTPEHHHX jei, JOroBop O COIUAIIbHOM OOeCHeYeHWH M aJIMUHHCTPATUBHBIM pPErIaMeHT K
sTomy Jorosopy, JoroBop o ciyxk0ax 3mpaBooxpaHeHus, JoroBop 00 YIOCTOBEPEHMSIX JIUIHOCTH,
MIPOE3THBIX TOKYMEHTaX, BOIWUTENIbCKUX IIPaBaX M PErUCTpallid aBTOMAIIWH, J[OroBOp O NpH3HAHHHU
IUAILIOMOB 06 O0Opa30BaHWM M YYeHBIX cremeHer, CoTrlallleHHE O 3allNTe WHBECTUIMHA W PSII OPYTUX
coryamieHuit mo (hWHAHCOBBIM BOIIPOCAM, BOIIPOCAM HAIIONOOOIIOXKEHMS, B3aMMHOM IIPABOBOM ITOMOIIIH,
COTPYIHUYECTBE B aJIMUHHCTPATUBHBIX BOMIpOcax U T. .

28 O¢dunmanpHple 0TYeTHl l'eHepanbHOM AccaMb6ieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), myHkT 208.
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He MPEeHsSTCTBYEeT IPYIHM TOCYyIapCcTBaM pacCMATPMBATh TAaKMX JIMI[ KaK TpakjgaH YKa3aHHOIO
roCymapcTBa, €CIM STO COOTBETCTBYET HMHTEpecaM TaHHBIX JIHII.

KommenTapuit

1) OmgHa m3 GYHKIOUIA MEXIYHApPOIHOrO IIpaBa B BOIIPOCaX TIPakJaHCTBA COCTOUT B JEJIUMHUTAIIUN
KOMIIETEHIIMM TOCYTAPCTB B BTOM OOJACTHA. B CHTyanusX, CBSI3aHHBIX C IIPaBOIIPEEMCTBOM TOCYHAPCTB,
HTO O3HAYaeT YCTAHOBIEHHE KOMIIETEHIIMU TOCYJapCTBa- MPEAIISCTBEHHUKA COXPAaHSTh ONpeIeIeHHBIX Il B
Ka4yecTBe CBOMX TpaxXIaH W KOMIIETEHIIMH T'OCYIapCTBa- IPEEMHMKA IIPEIOCTABISATh OTHEIBbHBIM IIMIIAM CBOE
rpaxmaHcTBo. TakuM 00pa3oM, MeEXKIYHApOJHOE IIpaBO IOIYCKAeT OIpeIelIeHHYIO CTeleHb KOHTPOJIS Haj
CcIyJassMM HEepa3yMHOI'O PAcCIOpSKEeHUS TOCYyJapCTBAMH CBOHMM TI'DakKTaHCTBOM.

2) DTO MOXKET OBITh HOCTHUTHYTO, €CIHM 3JI0YIOTPEOJIEHHME TOCYJAPCTBOM CBOEH IIPABOBOM
KOMIIETEHIIMEN B OTHOIIEHWHM TpakIaHCTBA OyIeT B 3HAYMTEILHOM CTENEeHU JUIIEHO ero MeXXIyHapOIHOM
CHIIBI, WM, HWHBIMHA CJIOBaMH, €CIH OYAyT YCTPAHEHBI €ro IIOCIENCTBHUS B OTHOIIEHHH TPETHUX
rocymapcTs. Bemp Bce COTNTacHBI C TeM, 4YTO " peIlleHHEe KasKJIOro roCygapcTBa O TIPEIOCTAaBICHUHU €ro
rpaxkJgaHCTBAa BOBCE HE OOS3aTENBHO MOJIKHO OBITH OE€30TOBOPOYHO IIPHUHSITO HAa MEKIYHAPOIHOM
yposHe" 24,

3) B mokTpuHe nprHOMNY »(DGEKTUBHOCTA IpaXIaHCTBA MIpuuaeTcs ocoboe 3HadeHue?®®. Ilo
mueHuio Wlapng Pycco, Teopus 3dbdEeKTHBHOrO IpaKITAHCTBA SIBISETCS " JacTHBIM AacCIHEKTOM Ooyiee OOl
Teopun hGEKTUBHOCTA IPABOBBIX CUTYalldil B MEXKIYHapomHOM mpase" 2%,

4) Teopust 5dpdeKTUBHOrO I'paKIaHCTBA HalleleHa Ha TO, YTOOLI " IIPOBECTH pA3lIMYUe MEXIY
y3aMH T'pakKIaHCTBAa, IIPOTHUBOIIOCTABUMBLIMM B OTHOIIEHHUM IPYIHX CYBEPEHHBIX TOCYJAPCTB, H Y3aMH,
KOTOpBbIE TAaKOBBIMHU HE SBISIOTCS, HECMOTPS Ha WX JEHCTBEHHOCTh B IIpeleiiaX IOPUCIUKITUU
3aTparuBaeMoro rocymapcrsa” ?®’. Bemb Bce cOriIacHbl C TeM, 4YTO OJSHOCTOPOHHMI aKT CYBEPEHHOIO
rocymapcTBa, TaKOM, KaK IIPeIOCTaBIIeHHWE TI'DasKIaHCTBa, HE OCHOBBIBaroIleecs Ha DHOMOEKTUBHON CBS3H,
MOXKET pacCMaTpHUBATBCS KakK " JIUINEHHBIA CHIIBI, W IPU DTOM HE TPeOyeTcs HUKAKOrO IIPeIBAPUTEILHOTO
3a4BJIEHUS O HEIENCTBUTENBHOCTUA MJIM He3aKOHHOCTH" 288,

5) DTO yxKe ObLIO IIpH3HAHO B cTaThe 1 I'aarckoW KOHBEHIIMM O HEKOTOPBIX BOIIPOCAX,
OTHOCSIIIIMXCS K KOJIM3USIM 3aKOHOB O TIpaxpgaHcTBe, 1930 roma, B KOTOpPOM IPEeOyCMOTPEHO, 4YTO, XOTS
KaxkJioe TOCYJapCTBO HMEET IIPABO OIPEHEssATh B COOTBETCTBUHM CO CBOMMH COOCTBEHHBIMU 3aKOHAMH, KTO
SIBISIETCS €ro TpaXXKgaHaMH, TaKue 3aKOHBbI IPHU3HAIOTCS APYTUMH TOCYIapCTBAMHM TOJILKO IIOCTOJBKY,
IIOCKOJBKY OHH COOTBETCTBYIOT MEKAYHAPOITHBIM KOHBEHIIMSIM, MEXIYHAPOTHOMY OOBIYAI0 H
OOIIENIPU3HAHHBIM INIPUHINIIAM IIpaBa B BOIIPOCaxX TIpaXKmaHCTBa?®?,

284 Oppenheim’s International Law , op. cit,, p. 853.

25 Cm. Brownlie (1990), op. cit., p. 397 et suiv.; H.F.van Panhuys, The Role
of Nationality in International Law , Leyden, Sijthoff, 1959, p. 73 et suiv.; Paul
Weis, Nationality and Statelessness in International Law , 2nd ed., Germantown,
Maryland, Sijthoff-Noordhoff, 1979, p. 197 et suiv; de Burlet, op. cit.,, p. 323 et
suiv.

26 Rousseau, op. cit., p. 112.
27 Rezek, op. cit.
288 |pid., p. 365.

289 Cm. mnpumeuanue 50 BbIIIE.
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6) Iupoko mpm3HaeTcs, 4YTO, KaK M B CIydae HATypalM3aldyd BOOOIIE:

"JlodKHA HMMeTb MECTO JOCTATOYHAs CBSI3b MeEXKJAY IOCYJapCTBOM- IPEEMHHUKOM M IHUIIAMHU, KOTODPBIX
OHO OOBSBIAET CBOMMHM IpPaXKJaHAMHM B CHIIy IPaBOIPEEMCTBA, MU JOCTATOYHOCTh DTON CBSI3M MOXKET
ObITh IOJBEPrHYTa MCIBITAHWIO, €CIH TOCYIapCTBO- IIPEEMHHUK IOIBITAETCS OCYIIECTBIST
IOPUCIUKIMIO HaJl STUMHU JIALIAMH B OOCTOSITENLCTBAX, HEOIArONPHUATHO DPAcCMATPUBAEMBIX B
MeXKIyHapOJIHOM IIpaBe, WM IONBITAETCS B34Th Ha cebs WX IUIIOMATHYeCKOe IIPEICTABUTENLCTBO,
BCE DTO BO3MOXKHO IIPM TOM YCIIOBHHM, UTO HaljeTcs rocymgapcTBO, oOOiajalollee KOMIIeTeHIHEeN
[IPOTECTOBATh OT MMEHHW BTUX JuL" 2%,

7) Takast cBSI3b MOKET NPUMEHHUTENBHO K IIPABOIPEEMCTBY TOCYHAPCTB HMETh OCOOBIE
XapaKTepucTUKH. HeCOMHEHHO, KaK YKa3bIBA€TCS OJHHUM aBTODPOM:

" TeppuTopuio, KaK B COIIMaJIbHOM, TaK M B IOPUIMYECKOM INIaHE, HE CJIEIyeT paccMaTpuBaTh B
Ka4yeCcTBe IyCTHIPS: Tepputopusi (3a OYEBHIHBIMHU TreorpadpUIecCKUMU WCKIIOYEHHSIMU) aCCOIUUPYETCS
C HacelleHHMEM, STHUYECKUMH TPYIIUPOBKAMU, CTaHIAPTAMH JOSIBHOCTH, HAIIMOHAIBHBIMU
YCTPEMIIEHUSIMH, YacCThIO YEJOBEYECTBa, a WHBIMH CJIOBAaMH, Ja IIO3BOJIEHO OyIeT IPUOETHYTh K
MeTadope, OHA BBICTYIIaeT B KauyeCcTBe OpraHM3Ma. PaccMOTpeHHe HacelleHus, B OOBIYHOM ClIydae,
B KayecTBE OTHOCSIIEroCcsS K KOHKDETHBIM paliOHAM TEPPUTOPUM HE O3HAYaeT BO3BpAICHHUS K
dopmam deomanmama, a OTpaxKkaeT NpH3HAHHE T'YMAHHUTAPDHOW W IIOJUTHYECKOM peallbHOCTH,

KOTOpasl JIEKUT B OCHOBE COBPEMEHHBIX TEPPUTOPHANBHBIN IoceleHuit" 2%,

8) Psin aBTOpOB, NHIIYIIAX IO TeMe IIPAaBOIIPEEMCTBA TOCYJAPCTB, KOTOpble NPHUIEPKUBAIOTCS
MHEHHS O TOM, YTO TOCYJapCTBO- IPEEMHUK MOXKET OBITh OTPAaHHYEHO B CBOMX IIOJHOMOYMSX
pacIpocTpaHATh CBOE TPaKJIAHCTBO Ha JMI, HEe MMEIOIIMX pealbHOM CBSA3M C COOTBETCTBYIOIIEH
TeppPUTOpHEN, OOOCHOBBIBAIOT CBOM apryMeHThI pelleHMeM MexxmyHaponHoro Cyma mo meiny Horre6oma, B
kotopoM Cym 3asBHI, YTO "TOCYyHapCTBO HE MOXET 3adBISATh, YTO [ yCTAHOBIEHHBIE MM] HODMBI [ O
NPUOOPETEHNH TPAaXITAHCTBA] MIOIKHBI IIPHU3HABATLCA APYTHM TOCYHAPCTBOM, €CIHM TOIBKO OHO He
IpeclieoBajo 3Ty OOIIYI0 Iedb COIJIACOBAHUS IOPUIMYECKON CBSI3M TPaKIAHCTBA M IOIJUHHON CBS3H
MHIUBHUIA C TFOCYHapcTBOM, KOTOpOe OepeT Ha ceOs 3aIllUTy CBOMX TpakKJaH IyTeM HX OrpaXKieHHus II0
OTHOIIEHUIO K IPYyrUM rocyuapcream” 2%,

9) B cBoem pemenun Cyn ykaszajdl HEKOTOPBIE BDIEMEHTHI, Ha KOTOPBIX MOKET OCHOBBLIBATHCS
peanbHasl CBSI3b MEKNY 3aTparMBaeMbIM JIMIIOM M TOCYJapCTBaMM, O TI'PakKTaHCTBE KOTOPBIX MIET pPEYb.
Cyn oTMeTHII.

"Bo BHMMaHWe IIPUHUMAIOTCS DPa3JIMYHbIE MOMEHTHI, 3HaYeHHWE KOTODPBIX 3aBHUCHT OT KOHKPETHOIO
mena. BaXHBIM (aKTOPOM SBISETCS OOBIYHOE MECTOXKMTENBCTBO IIMIA, HO €CTh M APYrue
akTOphI, Kak- TO. IIEHTP €ro WHTEPEeCOB, €ro CeMeNHbIe CBSI3U, ydyacTHe B OOIINECTBEHHO
KW3HU, IPUBI3aHHOCTh K JAHHOM CTpaHe, BOCHMTAHHASA TaKXKe M B €ro OeTax, u T.m." 2%,

20 O’Connell (1967), op. cit., p. 499.
21 Brownlie (1990), op. cit,, p. 664.

22 |,C.J. Reports, 1995 , p. 23.

238 bid., p. 22. Pemenne Cyna, KOHEYHO Ke, MOall0 IOBOJ I HEKOTOPOM KDUTHKU. B
YaCTHOCTH, yKasblBalloch, uto Cyn mepeHec TpeboBaHue 5hdEKTHBHON CBI3M M3 KOHTEKCTA JBOMHOIO
( mpomomKeHue...)
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10) Ha mpakTuke ms ONpeneieHHsS KOMIIETCHIIUHA TOCYIapCTBa- IPEeMHUKA HABSI3bIBATH CBOE
rPaxkJIaHCTBO OIIPEICICHHBIM JIMIIAM DPACCMAaTPUBAINCH WIJIM IPUMEHSUINCh DAa3lIMYHbIe KPHUTEPUU, TaKUe,
KaK IOMHUIAJINM, IIOCTOSHHOE IIPOXWBAaHWE WM DPOXJeHWe. Tak, HAIpUMep, B MHPHBIX JOTOBOpPAaX,
3aKIIFOYEHHBIX IIOCJIe IEPBOM MHPOBOM BOWHBI, a TaKXe B JPYIUX TOKYMEHTaX B KadyeCTBe OJHOIO U3
OCHOBHBIX KPUTEPHEB KCIIOJIb30BAJICSA KPUTEPHN OOBIYHOIO IIPOKUBAHMSI.

11) OmHako, KakK HepeaKo MNOoTYepKHUBACTCH.

" X0Ts 0ObIYHOE MECTO JKUTEIbCTBA IIPEICTaBIseT cOo6O0il HauboJee YIOBIETBOPUTEIbHBIN
KDUTEpHil OIpeJelieHnss KOMIIETeHIIMH TIOCyIapCTBa- IPEEMHUKA DPACIPOCTPAHATh CBOE
IpaXKJAaHCTBO HAa YKA3aHHBIX JIHI[, €ro HeJb3s C YBEPEHHOCTBIO OOBSBIATH €IMHCTBEHHBIM
KpPUTEpUEM, IIPHEMIIEMBIM II0 MEXAYHAPOLHOMY mpaBy" 2%*.

12) Hampumep, B HMMEBIIUX MeCTO HETaBHO CIy4asx paciama rocymapctB B Bocrounoi Esporre
TJIaBHBIM aKIIEHT YacTO CTaBHIICI Ha " IrpaskJaHCTBO" COCTaBHBIX YacTel TOTO (delepaTHBHOTO TOCYIapCTBa,
KOTOpPO€E pAacIaioch, CYIIeCTBOBAaBIIIeE IIapajjelbHO C (demepaTUBHLIM TIPaKIAHCTBOM.

13) HekoTopble aBTOPHI BBICTYHAIOT 3a HCIOIb30BAHWE KPUTEPUS POXKIEHUS HA COOTBETCTBYIOIIEH
TEPpPUTOPUHM B KayeCTBE JOKAa3aTeJIbCTBA " peallbHOM CBSI3M"', Ha OCHOBAHUU KOTOPOH TIOCYyIapCTBO-
IIpeEMHUK HMMeEeT IIPaBO PACIPOCTPAHSATh CBOE TPaKIaHCTBO Ha TeX JKHUTEJIEW TEPPUTOPHUH, KOTODBIE Ha
Hel pOIWUINCh. BDTO, OIHAKO, He SBISIeTCSd OOIISNPHUHSTHIM. TeM He MeHee, paccMarpuBas nello Pomana
npotuB_Kommel B 1925 romy, erumeTckuil CMELIaHHBIM amneJUIIAOHHBIN Cyll, OCHOBBIBASCh Ha 3TOU
IOKTPHMHE, IIPUHSIT DEIlleHHe O TOM, 4YTO JHUIO, pOXAeHHOe B Pume u mpoxkwuBaroinee B Erumre,
CTAaHOBHTCA B pe3yibTaTe aHHekcuu Puma B 1870 romy HUTanbsSIHCKMM TIPakIaHUHOMZ,

14) Heo0X0mUMOCTh CYIIIECTBOBAHUS OIpPENEIeHHBIX CBS3EH MEXIY JIUIOM M TOCyJapCTBOM Kak
OCHOBA IJIST TIPEIOCTABIEHUS TI'PakJAHCTBA IMOMYEPKUBAIACH PA3IHMYHBIMU dYdeHaMH KoMuccuu Ipu
0OCYKIEHUU TeMbl JUKBUNALIMM W COKpAIeHUs O0e3rpaxkigaHcTBa’®®. B paMKax OOCY>XIEHUI ObLIO
MIPeAYCMOTPEHO IpUMEHEHMe IPUHIMIA pPealbHON CBSI3W IS IeIXd HATypaJu3alid BOOOINE, HO IIPH DTOM
MIPaKTUYECKH He OBLI OCBEIEH BOIPOC O €ro POIM B KOHKPETHOM KOHTEKCTE IIPABOIIPEEMCTBA TOCYIAPCTB.

28 (... TpOJOJKEHHE)

rpaxXJaHCTBa B CHTYalllo, TJie HAIMIIO JIMIIb OJHO TI'PakJaHCTBO, M YTO IJIMII0, HMEIOIIee JHUIIh OTHO
rpaxkJgaHCTBO, HE JOJKHO DPAacCMATPHBATBCS B KayeCTBe HE HMMEIOIIEro IpaBa ITOJIb30BATHCI MM B ITOMCKAaX
3aIlIUTBl OT JPYroro TroCyJapcTBa IOJ IPEIJIOroM TOro, uTo 3h¢eKTHUBHAS CBSI3b y HET0 €CTh HE C
rOCyIapCTBOM TIpakJaHCTBa, a JHIIb C TPETBUM TIOCYIAPCTBOM. bBbLIO TakkKe MOTYepKHYTO, uTo Cym B
CBOEM DEIIeHUM He YyIeNMJI aJeKBaTHOIO BHUMAHWS ITOCICACTBUSM IIPHHSTUS WM TEOPUU " peasbHOM
CBSI3U" B BOIIPOCAaX MOHMIIJIOMATHYECKON 3alllUThl, B CBSI3M C 4YeM BO3HHMKAET BOIPOC O TOM, B KaKOH
CTEIleHW TOCYIapCTBO, Ybe YHUCTO (hOpPMAlIbHOE TPakJIaHCTBO HMMEET JaHHOE JUI0, MOKET 3aIlUINATh €ro
B OTHOIIEHUSX C JIIOOBIM IPYIUM TOCYZAPCTBOM IIOMHUMO TOTO, YbMM 3(hGhEeKTUBHBIM TI'PaXXJIaHCTBOM
IOJIB3YeTCSI TAaKOe JIMIO. DBBLIO TakXKe IOAYEPKHYTO, YTO OCTAeTCS HESCHBIM, IIPUMEHHM JU IIPUHIIUII

" peaJbHON CBI3W" IHINL K IPUOOPETEHHUIO IPasKIAHCTBA IOCPEICTBOM HATYpaM3allHu.

24 O’Connell (1967), op. cit.,, p. 518.

2% Annual Digest and Reports of Public International Law Cases , vol. 3,
No. 195.
2% Cm. Yearbook ...1953 , vol. I, pp. 180-181, 184, 186, 218, 237 and 239.
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15) Takum o6pa3oM, BO3HHUKAeT BOMIPOC O TOM, OOJagaeT U MPUMEHEHHE KOHIICIIIMH pPealbHOM
CBSI3M B CIlyyae IIPABOIIPEEMCTBA TOCYIapCTB KAKMMH OBl TO HHU OBIIO OCOOEHHOCTSMH II0 CPaBHEHHIO C €€
IIpUMEHEHNEeM B TPAJUIMOHHBIX CIydYasdX HaTypalu3anuu. FEIlle OXMH BOIPOC COCTOUT B TOM, MOKHO I
00eCIIeunTh JalIbHEHIllee pa3bsICHEHHWE W DPa3BUTHE KPUTEPUEB YCTAHOBJICHUS DPEAbHOM CBS3U.

16) CorjacHO OIHOM TOYKE 3pEHHs], BBLICKA3aHHOM B XOHe OOCYXKIEHHS STOrO BOIPOCA B
KoMuceny, 3a paMKaMM JUINIOMATAYECKOM 3aIMTHl IPHHOUN 5(DGEKTHBHOIO I'PAXIAHCTBA YTPAYMBAET
CBOIO YMECTHOCTb M 3HadyeHue?”. B 9TON CBSI3M OBLIO OTMEYEHO apOUTPaskKHOE pelleHue IO MAelly
daerenxanmepa®® u mocranosnenne Cyma EBpomernckux cooOuiects mo geny Muxerertn?®®. Mexnay
TEM DS IPYIMX YIEHOB OTMETHJIM BaXKHOCTh NPUHIOWINA 5hdEKTUBHOIO TIPaXkKTAHCTBA M, B YaCTHOCTH,
KOHIEIIIMA DPEajbHON CBA3M, KOTOpylo Kommccus, II0 WX MHEHHMIO, JOJIKHA IIOMOYb OIpPENElIuTh 0olee
TOYHO, YeM B3TO ObLIO cuelaHo MexnayHaponusiM CymoM mpu paccMorpenuu nena Horreboma. OHu
NPEIJIOKUIA W3YYNTh KPUTEPUU YCTAHOBIEHHUS PEANbHOM CBA3HM I KaXKJOTO KOHKPETHOTO BHIA

IpaBonpeeMcTBa rocymapcTss®.

17) B IllecroMm komwuTeTe ObLIa TaKKe OTMedYeHa HEOOXOIUMOCTh ONpPEIEIUTHCSI B BOIPOCE O
TOM, BIIEYET JU 3a COOOM IPUMEHEHHE KOHIIENMIIUHM PEeallbHON CBS3HM OIpelecieHHbIE CIelnpUISCKUE
IIpoOIIeEMBI B KOHTEKCTE IIPABOIpPEeMCTBAa rocymapcTs®®., DToll 006eCIIOKOEHHOCTLIO, KaK IIPEICTaBISETC,
ObLIO IIPOJUKTOBAHO TaKKe BBICKA3AHHOE OJHUM IIPEJCTABUTENIEM 3aMedyaHue B OTHOIIEHUU IIPUHSATHS
rocyIapcTBaMHU- IIPEEMHUKAMH 3aKOHOB O TPaXkKJaHCTBE, II0 KOTOPBIM OHHM HCKYCCTBEHHO IIPEIOCTABIISIOT
CBOE TPaXKJaHCTBO TpaxkjJaHaM APYroro HE3aBHCHMOIO TOCYJapCcTBa MW KOTODPBIE MOTYT 3JI0HAMEPEHHO
HCIOJIb30BaThCSI B IEJISX YACTAYHOIO HWIIM IIOJIHOTO TOTJIOIIEeHUsS HACEJIeHHS TaKOro IPYyroro
rocymapcTBa®’?,

18) O6cyxnenre kak B Komuccum, Tak u B IllecToM KOMHTETE IPUBOIUT K BBLIBOLY O TOM,
YTO, XOTS TJaBHBIM KOHTEKCTOM IIpMMeHeHUs IpuHIuna dGEGEKTUBHOTO TPaxkKJaHCTBA SIBISIOTCS HOPMEI,
Kacarolyecs] TUIJIOMATHYECKOM 3alllMThI, JIeXKalllee B OCHOBE DTOr0 IIOHSITHE PEATbHOM CBSI3U HIPAET

297 O¢dunmanpHple 0TYeTHl l'eHepanbHOM AccaMb6ieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), myHKT 187.

2% HWramo- aMeEpUKAHCKAs KOMUCCHUS II0 TPUMHUDEHMIO, paccMaTpuBast jgeno PrereHxanMepa
(1958 rom), mpumnLia K BBIBOAY O TOM, YTO OHAa He IIOJHOMOYHA aHHYJIHUPOBATH IEHCTBUTEIHHOCTH Ha
MEXIYHAPOTHON apeHe TI'paskJaHCTBa, IIPEJOCTaBISIEMOr0 TOCYZApCTBOM, Jaske eCIIi HEBO3MOKHO
YCTaHOBUTh 3 GhEeKTHBHYIO CBSI3b, 3a HCKIIOYEHHEM CIIyYaeB MOIIECHHWYECTBA, HEOPEKHOCTH WU

ceppesror omuOku. Cm. United Nations, Reports of International Arbitral Awards , vol.
XIV, p. 327.
2% European Court Reports , case C-369/90, M.V. Micheletti et al. v. Delegacion

del Gobierno en Cantabria

300 O¢unmanbpHble O0TYETH! l'eHepanbHOM AccaMb6ieu, naTumecsTas ceccus, JononHeHume N 10
(A/50/10), myHKT 186.

301 A/CN.4/472/Add.1, nyHKT 8. HekoTopble aBTOPBI yTBEPKIAIH, 4YTO " TOCYIapCTBO-
IIPEEMHUK, Ha TEPPUTOPHH KOTOPOIO OOLIYHO WM IIOCTOSHHO IIPOXKHBAET JHIO, B 3aBUCHMOCTH OT
IIPUHATON KIACCUGHUKALMK, II0 BCEHM BHIMMOCTH, OYIET MCIBITHIBATE IOPA3lo MEHBIIE TPYLHOCTEH B
yIOOBIIETBOpEeHNH [ KpuTepus peaibHOU cBsizu|'. Pejic, op. cit, p. 3.

302 A/CN.4/472/Add.1, nyskt 10.
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OIpEHeICHHYI0 POJIb W IIPM YCTAHOBJICHHH NPUHIIUIIOB, NPUMEHUMbBIX K TPEIOCTABICHHUIO WIH JIUIIEHUIO
rpaxXXJgaHCTBa B CHTYaIlUsIX IIPABOIIPEEMCTBA TOCYIApCTB.

19) OpuH U3 TpeaBapUTEIbHBIX BBIBOJIOB Pabover TIPyHIbl 3aKIIOYalCs B TOM, YTO TPEThE
rOCyIapCcTBO HE JMOJKHO OBITh 00S3aHO MPHUAABATH CHIIy PEIIEeHUSM TOCYJapCTBa- MPEIIIIeCTBEHHUKA WIIN
rocymapcTBa- IpEEMHHUKA O, COOTBETCTBEHHO, JIMIIIEHUM CBOEr0 TpaKJIaHCTBA WM OTKa3e B IIPEIOCTABICHUM
CBOEr0 TpaXXIAHCTBA B HapylleHHe IPUHIUIOB, ChOPMYJIHPOBAHHBIX I'pymmoi®s.

20) Henp mynkTa 1 mpoekTa cTaThy 16 3aKi0OvaeTcss B 00eCIIEYeHHH COOJIOAECHUS
3aTparmBaeMbIMM TOCYJZApCTBAMHA HOPM MEKIYHAPOMHOTO IIpaBa, KacaloIIUXCs OrpaHUYEHUN B OTHOIIECHHUU
IEeNMMHATAIIMU WX KOMIETEHIMHM. IIpOeKT CTAaThbW He MpPEIIIMChIBAET KaKOro- INO0O KOHKPETHOTO KPUTEDPHS,
KOTOPBIN JIOJIXKEH HCIIONB30BaThCS TOCYIapCTBAMU- IPEEMHUKAMHU IIPU IIPETOCTABIEHUHM CBOEr0 TI'pakJaHCTBA
3aTparuBaeMbIM JuiaM. ( Dra mpobiiemMa pelraercs, B (opMe peKOMeHmanud, B vactd Il mpoekToB
craten.) B mynkre 1 JUINb H3ITaraeTcs MPUHIIUAI HEMPOTUBOIIOCTABUMOCTH II0 OTHOIIEHHUIO K TPETHUM
rocyJapcTBaM TIPaskKIAHCTBA, IIPEJIOCTABIEHHOrO0 0e3 y4yeTa TpPeOOBAaHUS O HAIMYMKM DPeaTbHOM CBSI3M.

21) IlyskT 2 KacaeTcs APYrod MPOOJIEMbI, C KOTOPOHW TPETHH IOCYIapCTBA MOTYT CTOJKHYTHCS B
cIy4yae IIpaBOIIpeEeMCTBA TOCYIApCTB. 3JIech ITOCHLIKOHN SIBISIETCSI HEXellaHWe TIOoCyIapCTBa- IpeeMHUKA
IIPEOCTABISATh CBOE TI'PAasKIaHCTBO OIpPEIENeHHBIM JIMIAM, KOTOpDbIe OOBIYHO HMMEIOT MpaBO Ha
MproOpeTeHrne TaKOro TIpakKJaHCTBa, WM JHUIIEHWE TOCYTapCTBOM- IIPEIIIIECTBEHHUKOM CBOEr0 TIpaKJIaHCTBa
JINI, KOTOpbIe OOBIYHO MMEIOT IIPABO HAa COXpaHEHHWE ero rpaxkjaHcTBa. Kak yKe yKa3bIBaloCh
BeIme®®, MeXIyHapomHOE IPaBO HE B COCTOSHHWM WCIPAaBHATh HENOCTATKH BHYTPEHHETO 3aKOHOIATEILCTBA
3aTparMBaeMbIX TOCYJApCTB, JHaxKe eCId OHO IPHUBOIMT K Oe3rpakmaHcTBy. HoO O3HavaeT M DTO, YTO

TPETHH TOCYIAapCTBa IIPOCTO OOpeYeHBI Ha ITACCHBHYIO DOJIb?

22) IIyHKT 2 TIpeacTaBiIseT COOOM IOMBITKY H3BJIEYh HEKOTODHIE IMPAKTHYECKHME BBIBOIBI W3
BBIIBUHYTOM DPSIIOM TpPENCTaBUTENEN HAen O TOM, 4YTo KoMuccHS TOJKHA IIOMBITATHCS ChOPMYIHUPOBATH
HEKOTOpble " IPeNNoJoXKeHUsI" B OTHOIIEHWM TIPaXKIAHCTBA 3aTparWBaeMbIX Jui’®. HMcxomd u3
IIPEIBAPUTENLHON peaknuy PaGodeil Tpymmbl 1O ®TOMY BOIpocy>’®, CHenuanbHBIA JOKIaTYAK
IpejJjiaraeT, IIOMHMO IIOATBEPKAEHUS TPATUIIMOHHOTO IIpaBUJa HEIPOTHBOIOCTABUMOCTH B MYHKTE 1,

BKJIIOYHUTHh KOHKPETHOC IIOJIOKCHHME B OTHOLICHUHU IIpaB TPETBUX TOCYIapCTB.

23) Ilo ero MHeHMIO, BO BCeX ClydYasx, KOrma JWIa, KOTOpble MHauye HMeJIX ObI IIPaBO
MIPUOOPECTH WX COXPAHUTH T'PaXJAHCTBO 3aTPArMBAEMOr0 TOCYHAPCTBA, CTAHOBATCS IHIAMU 0€3
rpaxkjJaHCTBa B pe3yJbTaTe IIPaBOIPEEMCTBA TOCYZAPCTB IIOTOMY, YTO BTO TOCYJapCTBO HE YUYUTHIBAET
OCHOBHBIE IIPWHIIMIBI, W3JIO0KEHHBbIE B HACTOSIIEM IIPOEKTE CTATeM, BTO HEe JMOJIKHO IIPEMSITCTBOBATH
IPYTHM TOCYIAapCTBaM pacCMaTpUBaTh TAaKUX IIMI[ KaK TpaxkiaH yKa3aHHOTO rocymapcTtBa. CMBICT
3aKJII0YAETCSI B TOM, YTOOBI CMSATYUTh a4 HE YCIOXHUTH eIle OOJNbINe Cymb0y OTHX NI, 0e3 TpakIaHCTBa.

303 O¢unmanbpHble 0TYETHl l'eHepanbHOM AccaMbieu, naTumecsTas ceccus, JomonHeHume N 10
(A/50/10), [IPUIIOKEHUE, IYHKT 29.

%04 Cm. mnymkr (7) KOMMeEHTapus K IPOEKTY IpeaMOyJIbl.

%05 Cm. seicTymurenue r- Ha Kpodopma (A/CN.4/SR.2388). CM. TakXe OOCYXIeHHe KOHIECIIUU
rpaxmaHcTsa B mepsoM mokiane, A/CN.4/467, MYHKTEL 57-74.

306 O¢unmanbpHble O0TYETH! l'eHepanbHOM AccaMbieu, naTumecsTas ceccus, JomonHenume N 10
(A/50/10), npuinoxkenue, NOyHKT 29; TaMm e, narpaecsaT mepsas ceccus, Jlomonuenwe N 10
(A/51/10), myHkT 86 (I).
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COOTBETCTBEHHO, DTO IIOJOXKEHHME OOYCIOBIEHO TPEeOOBAHMEM O TOM, YTOOBI TAKOM PEXUM OTBeYal
WHTEpecaM NaHHBIX JIAI, a He BpPeIuJ HUM. B IMpakKTHYECKOM IIIaHE DTO O3HA4YaeT, YTO TPEThE
FOCYIapCTBO MOKET IPEJOCTABUTh DTUM JIMIAM OJIATONPUSATHBIM DPEXHWM, KOTOPBIM ITOJB3YIOTCS, COTIJIACHO
IIOrOBOPY, TpaxkjaHe YKa3aHHOTO rocygapcTtBa. TeM He MeHee, XOTS TPEThe T'OCYIapCTBO HMMEET IIPaBO
IeTOPTUPOBATh (HAaKTUUYECKUX TI'paskKIaH ToCyJapCTBa, HAPYIIUBIIETO0 HACTOSIIUN IIPOEKT CTaTeH, - IIpH
TOM YCIIOBHH, 4YTO CYIIECTBYIOT 3aKOHHBIE OCHOBAHMS JJISI TAKWX JEHUCTBUMH, - OHO HE MOXKET
IeTmOopTHPOBaTh B TaKOE€ TOCYJAPCTBO JHUI, O KOTOPBIX HAET DeYb B IYHKTE 2, Ha OCHOBAHWUM IIOJOKEHHH
HTOTO IIYHKTA.



