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1.

I. INTRODUCTIONl/

At its 1676th plenary meeting, on 27 September 1668, the General Assembly

decided to include in the agenda of its twenty-third session the report of the
Special Committee on the Question of Defining Aggression on the work of its
session held at the United Nations Office at Gencva from L4 June to 6 July 1968. 2/
In addition, it referred the report to the Sixth Committee, wuilch considered it at
its 1028th meeting, on 2 October 1568, and at its 1073rd to 1082nd meetings, held
from 18 to 27 November 1568. 3/ At its 17h6th plenary meeting, on

18 December 1668, the General Assembly adopted resolution 2420 (XXIII), which
reads as follows:

"The General Assembly,

"Having considered the report of the Special Committee on the Question
of Defining Aggression,

"Taking note of ,he progress made by the Special Committee in its
conglderation of the question of defining sggression and on the draft
deTinition reflected in the report of the Special Committee,

"Considering that it was not possible for the Special Committee to
complete its consideration of the question of defining aggression and of
the draft definition before the end of 1S68,

"Considering that in its resolution 2330 (XXII) of 18 December 1967
the General Assembly recognized the widespread conviction of the need to
expedite the definition of aggression,

"1l. Decides that the Special Committee on the Question of Defining
Aggression shall resume its work, in accordance with General Assembly
resolution 2330 (XXII), as early as possible in 1969;

"2. Requests the Secretary-General to provide the Special Committee

et it et e et s

with the necessary facilities and services;

"3. Decides to include in the provisional agenda of its twenty~fourth
session an item entitled 'Report of the Special Committee on the Question
of Defining Aggression'."

For a survey of previoug United Nations action on the question of defining
aggression, see document A/AC.134/1 and Add.l.

For the report, see Official Records pf the General Assembly, Twenty~-third
Session, agenda item 86, document A/7i85/Rev.l.

For the report of the Sixth Committee to the General Assembly, see ibid.,
Annexes, agenda item 86, document A/7TLO2.



2. In accordance with that resolution, the Special Committee on the Question of
Defining Aggressicn, whose composition is given in paragraph 2 of its report on
the work of its 1968 session, met again at United Nations Headquarters in New York
and held twenty-seven meetings, from 2L February to 3 April 1669. All the States
members of the Special Committee took part in ite work. The list of
representatives to the 1969 session is annexed to this report (annex IT).

3. At its 25th meeting, on 24 February, the Special Committee elected the
following officers:

Chairman: Mr. Fakhreddine Mohamed (Sudan)

Vice-Chairmen: Mr. Leopoldo Benites (Ecuador)

Mr. Roeslan Abdulgani (Indonesia)
l'rs. Elena Gavrilova (Bulgaria)

Rapporteur: Mr. Matti Cawén (Finland)

L, The 1969 session was opened on behalf of the Secretary-General by

Mr. Constantin A. Stavrovoulos, Legal Counsel of the United Nations.

Mr. Anatoly P. Movchan, Director of the Codification Division of the Office of
Legal Affairs, and Mr. Chafic Malek served regpectively as Secretary and Deputy
Secretary of the Special Committee. Mr. Tatsuro Kunugi and Mr. Eduardo Valencia-
Ospina served as assistants to the Secretary.

5. At the same meeting, the Special Committee adopted the following agenda
(A/AC.134/1.9):

(a.) Opening of the session;
(b) Election of officers;
(c) Adoption of the agenda;
(d) Organization of work;

(e) Consideration of the question of defining aggression (General Assembly
resolutions 2330 (XXII) and 2420 (XXIII);

(f) Adoption of the report.

On the proposal of the representative of Cyprus, the Special Committee
also decided to resume its work at the stage it had reached at the end of
the 1968 session by continuing debate on the draft proposals before it at that
time, on the understanding that representatives would still be free to express
their views on the whole question of defining aggression.

6. At its 35th meeting, on 14 March, a draft proposal on the organization of
the work was submitted to the Special Committee by the following countries:
Colombia, Ecuador, Haiti, Mexico and Uruguay (A/AC.134/L.14 and Corr.l and 2
and Add.l). The Committee took no decision on the draft proposal. It read as
follows:




"The Specisl Committee,

"Decides to establish a Working Group composed of all its membpers;

"Requests the Working Group, applying the rules of procedure of the
General Assembly for the conduct of its work, to prepare at this first
stage a draft definition of aggression bearing in mind:

"A. The various documents and specific suggestions submitted by its
members or which may be submitted in the Working Group;

"B. The following points, as far as they are an expression cf the
general wishes of the majority of the Committee:

"1l. This definition of aggression ghould include only the concept
of the use of armed force;

"2. The definition should contain an abstract formula sethbing forth,
in a condensed form, the esgsential and characteristic elements congtituting
aggression;

"3, The definition of aggression should contain a non-exhaustive
enumeration of the most common types of aggression;

"L. The idea should be expressed that the definition cannot
prejudice the powers of evaluation and decision of the competent
international organg which may be called upon to Jdetermine the aggresgsor;

"5. The idea should be expressed that no consideration of a
political, economic, strategic, social or security nature can justify
the commission of the acts constituting aggression.”

"The principles enumerc.cd above will in no way prejudice the
position of States either in the Working Group or in the Specigl
Committee and the Assembly, and will not restrict their right to submit
the same proposals or new proposals or to alter those already in
existence or to submit amendments.”

7. At its 37th meeting, on 18 March, the Special Committee, on the proposal
of the representative of the United Arab Republic, decided to establish a
working group of the whole, and instructed it to pursue the Special Committee's
task by giving more detailed consideration to the proposals, suggestions und
points of view presented. The report of the working group, which was adopted
by the Special Committee, at its 4Bth meeting, on 27 March (A/AC.134/1.19),

is annexed to the present report (annex I).



ITI. PROFOSALS AND AMENIMENTS

8. The Special Committee had before it various draft proposals. The draft
proposals listed below, which had been submitted during its 1968 session, are
reproduced in paragraphs 7 to 10 of its report on the work of that session: H/

(a) A draft proposal submitted by the following twelve countries: Algeria,
Congo (Democratic Republic of), Cyprus, Ghana, Guyana, Indonesia, Madagascar,
Sudar, Syria, Ugands, United Arab Republic and Yugoslavia.

(b) A draft proposal submitted by the following four countries: Colowbia,
Ecuador, Mexico and Uruguay.

(¢) A draft proposal submitted by the following thirteen countries:
Colombia, Congo (Nemocratic Republic of), Cyprus, Ecuador, Ghana, Guyana,
Indonesia, Iran, Mexico, Spain, Uganda, Uruguay and Yugoslavia.

(d) A draft amendment to the draft proposal mentioned in sub-parsgraph (c)
above, submitted by Sudan and the United Arab Republic.

9. During the 1S69 session, at its 27th meeting, on 26 February, the Specilal
Committee had before it the following draft proposal, submitted by the
Union of Soviet Socialist Republics (A/AC.134/L.12 and Corr.l (Spanish only)):

"The General Assembly,

"Basing itself on the fact that one of the fundamental purposes of the
United Nations is to maintain international peace and security and to take
effective collective measures for the prevention and removal of threats to
the peace, and for the suppression of acts of aggression or other breaches
of the peace,

"Noting that according to the principles of internaticnal lew the

planning, preparation, initiation or waging of an aggressive war is a
most serious international crime,

"Bearing in rind that the use of force to deprive dependent peoples
of the exercige of their inherent right to self-determinetion in
accordance with General Assembly resolution 1514 (XV) 1s a denial of
fundamental human rights, is contrary to the Charter of the United Nations
and hinders the development of co-operation and the establishment of peace
throughout the world,

"Considering that the use of force by a Stabe to encroach upon the
sccial and political achievements of the peoples of other States is
incompatible with the principle of the peaceful coexistence of States
with different social systemrs,

E/ Official Records of the General Assembly, Twenty-third Session, agenda item 86,
document A/7185/Rev.l.

Lo



"Recalling also that Article 39 of the Charter states that the
Security Council shall determine the existence of any threat to the
peace, breach of the peace or act of aggression and shall decide what
measures shall be taken in accordance with Articles 41 and 42 to maintain
or restore international peace and security,

"Believing that, although the question whether an act of aggression
has been committed must be considered in the light of all the circumstances
in each particular case, 1t is nevertheless appropriate to formulate basic
principles as guidance for such determination,

"Convinced that the adoption of a definition of aggression would have
a restralnlng g influence on a potential aggressor, would simplify the
determination of acts of aggression and’ the implementation of measures to
stop them and would also facilitate the rendering of assistance to the
victim of aggression and the protection of his lawful rights and interests,

"Congidering also that armed aggressiocn is the most serious and
dangerous form of aggression, being fraught, in the conditions created by
the existence of nuclear weapons, with the threat of a new world conflict
with all its catastrophic consequences and that this form of aggression
should be defined at the present stage,

"Declares that:

"1. Armed aggression (direct or indirect) is the use by a State, first,
of armed force against another State contrary to the purposes, principles
and provisions of the Charter of the United Nations.

"2. 1In accordance with and without prejudice to the functions and
powers of the Security Councill:

"A. Declaration of war by one State, first, against another State
shall te considered an act of armed aggression;

"B. Any of the following acts, if committed by a State first, even
without a declaration of war, shall be considered an act of armed aggression:

"(a) The use of nuclear, bacteriological or chemical wegpons or any
other weapons of mass destruction;

"(b) Bombardment of or firing at the territory and population of
another State or an attack on its land, sea or air forces;

"(c) Invasion or attack by the armed forces of a State against the
territory of another State, military occupation or annexation of the
werritory of another State or part thereof, or the blockade of coasts or
ports.

"C. The use by a State of armed force by sending armed bands,
mereenaries, terrorists or saboteurs to the territory of another State and
ch, cement in other forms of subversive activity involving the use of armed
{orce with the aim of promcting an internal upheaval in another State or a
reversal of pclicy in favour of the asggressor shall be considered an act of
indirect aggression.

...5..



"A.0 In addivion Uo the acets Listed above, other acty by Slabes may
be deemed Lo constitule an act of apggression 10 in each specilic ingtance
they arce declared to be such by a decision of the Security Council.

"h, No territorial wains or speclal advantages resulting Trom arwed
agpression shall be rceopnizad.

"5, Armed aggression shall be an international crime against peacc
cntailing the political and material responsibility oi States and the
criminal responsibility ol the persong guilty of Lhiy crime.

"G. Nothing in the forepsing shall prevent the use of armed force
in accordance with the Charter of the United Nations, including ite use
by dependent peoples in order to excreilse theilr inherent right of self-
determination in accordance with General Asscibly resolution 1514 (Xv)."

10, Ab its 42nd weoetim, on 24 Mereh, the Snecial Commibtee had Lolore

it the following draft proposal subuitted by the following thirteen countries:
Cclombia, Cyprus, Ecuador, Ghana, Guyana, Halti, Iran, Madagascar, Mexico, Spain,
Uganda, Uruguay ond Yuposlavia (A/AC.13L/1.106 and Corr.l (Spanish only)

aud Add.l and 2):

"The General Assembly,

"1. Basing itselr on the fach that onc of Lhe fundamental pulposes
of the United Nations is te¢ maintain internaticnal peace and sceurity and
to take effective collective measures for the prevention and removal of
threats to the ncace, and for the suppresgion o acts of aprression or
olther Treaches of the peace,

"2. Convinced Lhat armed sttock (ormed aggrossion) is the most
serious and darcerous form ol agpression and that 1l is proper at bLhig
stage U proceed to a definition of this form ol agrregsion,

"5, Further convineed that che adoption of a derinition of aggression
would serve Le discourage pegsible agpressors awd would tacilitate the
delermination of acts of aggression,

"L, Bearing in mind alse the powers and duties of the Yecurity Council,
enibodica in Article 39 of bhe Chartor, to determine the cxistence of any
Thrcat to the peace, breuch ol the pcace, or acl of aggression, and to
decide the neasures to be taken in accordance with Articles b1 and L2, to
maintain or rcestore international peacc and security,

"o, Considerine thet, although the quescion whether ageression has
P 3 { a8

occurred must be determined in the circumstances of cach prarticular case,
it 1¢ nevevbhelegs oppropriale to facilitate that tagk by rmulating
certein prirciples for such determinationg

"o Realfirming further the duty of States mnder the Charter of the.

United Nationg to gettle their international dispubtes by pacilic mcthods
in order nol Lo endanger international peace, gsecurity and justice,

(5 -



"7, Convinced that ne congiderations of whatever nature, save as

stipulated in opzrative paragraph 35 bereof, may provide an excuse for the
uge of Torce by vne Stote apaingt anolher State,

"Declares that:

"1. In the perlormance ol its function 1o maintain international
peace and security, the United Nations only has competence to use force
in conformity with the Charter;

"2. TFor the purpose of this dcfinition, aggression is the use of
armed force by a State against another State, including its territorial
waters or air space, or in any way alfecting the territorial integrity,
sovercignty or political independence of such State, save under the
provisions of paragraph 3 hereof or when undertaken by or under the
authority of the Security Council;

"3. The dinherent right of individual or colleclbive sclf-defence
of a State can Le exercised only in case of the occurrence of armed
attack (armed aggression) by another State in accordance with Article 51
of the Charter;

"L, DBnforcemenl action or any use ol arwed force by regional
avrangements or agencies may only Le resorted to if there 1s decision
to thav effect by the Security Councll acting under Article 53 of the
Chartler;

"5. In accordance with the foregoing and without prejudice to the
powers ond duties ol the Sccurity Council, as provided in the Charter,
any of Lhe following acts when committed by a State first against another
Statce in viclalion ' the Cherter shall constitute acts of apgression:

"(a) Declaration ol wul by oue State agaiust another State;

"(1h) The dnvasion or attack by Lhe armed forces of a State, against
the territorics of another Bloeote, o any wmilitary cccupation, however
temporary, or any foreiblle ammexation of the territcery of another State
o part therceols

"(0) Bombardment by the armed Tforces of a State apalnst the territory
of another Bbate, or the use of any weapons, particularly weapons of wmass
Jdestruetion, by o State against the territory of another State;

"(d) The olackade of the coasts or ports of a State by the armed
Forees of anosther BStates

"G, Notldng in parasraph 3 above shall be construed as entitling the
State exercising a right o individual or collcctive selfl-=defence, in
aceoviance with Article 51 of the Charter, to take any measures nobt
reasonably proportiosnate to the armed attack against it



"7. When a State is a victim in its own territory of subversive and/or
terrorist acteg by irregular, volunteer or armed bands organized or supported
by another State., it may take all reasonable and adequate steps to safeguard
its existence and its institutions, without haviug recourse to the right of
individual cr collective sclf-defence against the other State under
Article 51 of the Charter;

"8. The territory of a State is inviolable and may not be the object,
even temporarily, of military occupation or of other measures of force taken
[a ™

by another State on any grounds whatever, and that such territorial
acquisitions obtained by force shall not be recognized;

"9. Armed aggression, as defined herein, and the acts enumerated above,
shall constitute crimes against international peace, giving rise to
international responsibility;

"10. None of the preceding paragraphs may be interpreted as limiting the
scope of the Charter's provisior 7 concerning the right of peoples to
self-determination, sovereignty and territorial integrity."

11. At its Lbth meeting, on 25 March, the Special Committee had before it the
following draft proposal submitted by the following six countries: Australia,
Canada, Italy, Japan, the United States and the United Kingdom (A/ACTI3L/L.IT7 and
Corr.l (Spanish only) and Add.1):

"I. Under the Charter of the United Nations. 'aggression', is a term
to be applied by the Security Council when appropriate in the exercise of
its primary respongibility for the maintenance of international peace and
security under Article 24 and its functions under Article 39.

"IT. The term 'oggrcesion' is applicablc, without prejudice to o finding
of threat to the peace or breach of the peace, t> the use of force in
internaticnal relations, overt ciy covert, direct nr indirect, by a State
against the territorial integrity or political independence ¢f any other
State, or in any other manner inconsistent v¥th the Purposes ol the United
Nations. Any act which would constitute aggression by or apainst a State
likewise conghtitutes aggression when committed by a State or other political
entity delimited by international boundarice or internationally agrced lincs
of demarcation against any State or other political entity so delimited and
not subject to its authority.

"ITI. The use of force in the exercise of the inherent right of
individual or collective self-defence, or pursuant to decisions of or
authorization by competent United Nationgs oryans or regional organizations
consistent with the Charter of the United Nations, does not consgtitute
aggression,

"IV. The uses of forec which may constitule aggression include, but are

not nccegsarily limited to, a use cf fcrce by a State as describhed in
paragraph IT.

() -



12.

"A. In order to-

(1) diminish the territery or alter the boundaries of ancther Statey
’ . . 4 . ~

(2) alter internstionally apreed lines of demarcation;

(Z) disrunt or interfere with the conduct of thie affairs of another
States

(4) secure changes in the Governmeuat of another State; or
(5) inflict harm or obtain concessions of any sort;
"R. By such means as:

(l) invasion by its armed forces of territory under the Jjurisdiction
of ancther State;

(2) wuse of its armed forces in another State in violation of the
fundamental conditions of permission for their vresence, or maintaining them
there beyond the termination of permission;

(3) bombardment by its armed forces of territory under the jurisdiction
of another State;

(4) inflicting physical destruction on anuther State through the use
of other forms of armed force;

(5) carrying out deliberate attacks on the armed forces, ships, or
ajrcraft of another State;

(G) organizing, supperting or directing armed bands or irregular or
volunteer forces that make incursions or infiltrate into another State;

(7) organizing, supporting or directing violent civil strife or acts
of terrorism in another State; or

(8) organizing, supnorting or dirccting subversive activities aimed
at the violent overthrow of the Government of another State."

At its L4oth meeting on 28 March, the Jpecial Committee had before it the

. . . . I'4 . .
following draft resolution submitted by: Colombia, Congc (Democratic Republic of ),
Cyprus, Lcuador, Ghana, Guyana, Haiti, Madagascar, Mexico and Uruguay

(A/AC. 134 /1.18):

"The Snecial Committee on the “uestion of Defining Aseression,

"Rearing in mind resolutions 233C (XXII) and 242¢ (XXIII) of the
General Assembly,

"Recognizing the propress made during this session in the consideration
of the gquestion of defining agpression and on the draft definition, as
reflected in the report of the Special Committee,

-0-



"Noting that new provosals concerning a draft definition of aggression
were submitted in 1969,

"Noting further that there was not enough time in which to complete its
important task,

"Recommends to the General Assembly, et its twenty-fourth session, that
the Special Committee be asked to resume its work early in 1970."

~10-



IIT. IEBATE

1%. The debate dealt esgrentielly with the drait oroposals hefore the Special
Committee. During the consideraticn of those provosals, views were exndressed on
certain general asnects of the auegtion of defining azsression. Part 4 of thie
section will contain an account of tne views expressed on those general aspects;
narte B and C will deal with the views expressed on the draft proposals
submitted.

’

A. VIEJS EXPRESSED ON CERTAIN GENERAL ASEECTS CF THE QUESTION
OF DEFINING AGGRESSICN

14. Some representatives expressed doubts regarding the possibility of agreeins
on a definition of aggression and regerding the usefulness of a definition, even
if it could be agreed unon. Indeed, the value of trying to define the term was
auesticned and it was stated that it would not be useful to continue tc do =o.

It was emphasized that althougn a gsubstantial majcrity of the members of the
Special Committee clearly wished to submit a draft definiticn to the Ceneral
Agsembly, 1t would be wise to consider whether, in view of the menifest differences
of opinion reflected in the texts which hed been submitted, it was really
neceseary to adopt a definition at the oresent time. The fact that the Security
Council's power to act under Articles 41 and 42 of the Charter in no way depended
uwon a determination that an act of aggression had been committed had been one of
the major reasons why the San Francisco Conference had rejected prowvosals to
include a definition of aggression in the Charter. Moreover, there was some doubt
that the adontion of a definition vould discourage votential aggressors; it might
have the opwogite effect.

15. On the other hand, several representatives expressed the view that a
definition of sggression would constitute a2 basic element of international law and
would be indispensable for purposes of ensuring order in the international
community. There were constitutional, legislative and nolitical reasons, they
gsaid, for completing the task of defining aggression by an early date. From the
constitutional voint of view, the General Assembly had already accomplished much
substantive work in elaborating certain basic concepts of the Charter such as
human rights, self-determination and the soverelgn equality of States.
Legislatively, the General Assembly had taken a number of imnortant steps to
develop international criminal law, but had deferred action on the draeft code of
offences against the neace and security of mankind and on international criminal
Jurisdiction, since 1t considered those subjects related to the question of
defining aggression. It was stated that the »olitical reasons for expediting a
definition of ayggression were cogently stated in the seventh preambular paragraph
of the USSR dratft proposal.

16. Scme arsued that there was no longer any question, at the present stage, of
wondering whether or not g definition of aggreszion was necessary because the task
of the Special Committee, as stated by the Committee itself in the resolution it
had adonted at its first session, was to define aggression at the earliest possible

Loth
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date and to submit a renort to the General Aggembly containing a draft definition
of aggression. Others disagreed with this intervretation of the mancdate of the
Special Committee.

17. Some re resentatives, while reserving their vositions regarding the utility
and wisdom of defining aggression, said that they were not againet working out a
definition which could contribute to the maintenance of international veace and
security by means of the system of collective security »nrovided for in the Charter,
and the protection of the territorial integrity and political independence of
States. Tn achieve thal otjective, a definition should above all: be compatible
with the Charter and be based on the Charter; not affect the discretionary ower
of the Security Council and, generally speaking, the division of —owers and
functions made by the Charter between the organs of the United Nations; fully
recognize the right of self-defence; not be so restrictive in its enumeration of
what constituted aggressicn 28 to exclude certain specific cases of armed attack;
enjoy the suppcrt of all the »ermanent members of the Vecurity Council. The
section of this report which follows and which deals with the discussion of the
draft definitions orornosed will reflect the various views exoressed concerning
those conditions and others regarded by zome rewresentatives as indispensable for
a satisfactory definition.

18. It should be indicated here, however, that all the members of the Special
Committee agreed that the definition should ke comratible with the Charter and
based on the Charter. The view that the definition should have the sunport of
all the permanent members of the Security Council was challengoed Ly geveral
representatives. Vhile they recognized that the definiticn shcould be accentable
to the ovverwhelming majority of Member States of the United Nations, they wondered
why the suvport of the great rowers was particularly necessary. Moreover, the
Charter contained no provision justifying such a requirement. It was stated that
there was no reason to think that the definition of aggression would be used only
by the Zecurity Councily to make that assun>bion would be to prejudge & question
which was for the General frgembly to decide; it was therefore astonishing, in
view of General Arcenbly resolution 2330 (XXII) and the fact that one nermanent
member of the Security Council was not a member of the Committee, to hear it
asserted that the definition would have to be approved vy all the permanent
members of the Council. It wag also said that a definition of sggression
sunported by the vast majority »f Member States, even if it was opposed by the
great Fowers, would give notice to world —wublic ouinion of the restrictions pnlaced
on the use of violence in internationul relations; the definition would enable
individual citizens to judge the foreipgn solicy decisions of Governments and would
encourage them to exert ~ressure {or chances in relicies which deviated markedly
Trom acceontable international conduct. 4 definition of apggression, even 1f it

was only adepted by majority vote, would help to bring about a better legal order.
In response it wasg pointed out that, in order to be satisfactory, the definition
would have to be ugeful to the Security Council and that the concurrence of its
nermanent members would ke indispensable.
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B. VIEWS FXFRESSED CN THE DRAFTS SUBMITTED AT THE 1668 SESSION
AND ON THE USSR DRAFT (A/AC.134/1.3, 4, 6, 8 and 12)

19. The discussion centred mainly on the USSR draft (A/AC.134/L.12) and the
thirteen-Power draft (A/AC.134/L.6), both of which were supvorted in nrinciple by
a large number of members of the Swnecial Committee. With respect to the USSR
proposal, submitted to the Special Committee on 26 February 1969, several
representatives stressed its constructive character and considered that it
furnished a good working basis. The views expressed on those drafts, including
their vreambles, are set forth below under .the ajoronriate headings.

1. Anplication of the definition

TN
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The definition and the vower of the Security Council

20. Mosgt revresentatives felt thst the definition should »Hreserve the
discretionary »ower vested in the Sccurity Council as the organ of the United
Nations with primary responsibility for the maintenance of wneace; it should not
restrict the power of the Council to determine the existence of an act of
asgression in cases of threats to or breaches of the pcace. It was further
argued that the definition should in no circumstances apply automatically; it
should leave the task of deciding whether or nol it should be apnlied to the
vecurity Council. It was stressed that, zccording to the USSR draft proposal,
whereas the Security Council enjoyed a certain measure of latitude with respect
to acts other than those enumerated in the draft provosal, it did not enjoy the
same latitude with respect to the avnpylication of The definition to the acts
specifically mentioned; thus, the effect of the Soviet draft proposal might be to
force the Security Council to act in a certain way in certain circumstances, and
thereby diminish its power cf discretion. It was algo held that it would be
desirable for the definition tc be founded entirely on respect for that
discretionary nower; not only should the definition centain a specific wrovision
in that regard, but it should also contain nothing which would actually run counter
to that princirle and destroy the freedom of action of the Security Council. The
element of automaticity in the application of the idea cf rriority contained in
the ' >viet draft vrovoral wight create serious difficulties. It had also been
sald that any wordim: cimilar to that irn overative rparagraph 1 of the twelve-Fower
draft vrovosal, for example, or orecrative varagcrath 3 of the four-Power text or
operative paragraph & of the thirteen-fower Jraft provosul would not be acceptable
il it did not olace sufficient erriasis on the exclusive pover vested in the
Cecurity Council under Avticle Y o the Charter beth to determine the existence
Tagpressgion and to nake recompendations or take measures accordingly. The
meil's exelugsive jurdsdiction in that respect was beyond question.
“.. Jther revresentatives fell that operativ paragreavh 10 of the thirteen-Tlower
drait and onerative paragranh 5 of tne ULZR text shoula be reworded ltecause they
night be consgtrued as empowerin; the decurity Council to add, or to classify as
aggression, acts ofther than those enumerated ‘n the definition. I the present



wordinz wag retained, thcese two carazraphs would net only make any definition
useless, but they would also Ce iOff its raison 3'€tre, becauge tc lay down s
legal definition imrlied liniting a fileld of cownstence. In working out a
definition cof azgression, they said, the Special (Committee should chooce cnce and
for all betwesen two alliernatives:. either a cefinition had ite own intrinsic
value, in which case the S:curlty Council should reswpect it, or, if the lccurity
Council was to retain its freedom of action in the matter, the conclusion should
te that a definition as of no value whetsoever, Tor it was illogical to accept a
definition and then to authorize nen-comiliance. It was cointed cut that
regardless of the valuc of & definition of agzression from the standpoint of
international law, international law nlsyed a lesser rcle in the United Nations
than in the League of Nations because the nurpcse of the United Nations was not to
restore the legal order once it had been violated, bult rather to waintain peace.
Since that was so. a practical effort should Le made to bring nolitical action as
closely as wossible into line with internaticnal law. For instance, instead of
insisting on the nower of discretion vested in it by the Charter, whlch auvthorized
it even to go against & general »rinciple of law, the Securilty Counbll should
endeavour to abilde by the >rinciples of international law and, consecuently, a
definition of aggression should not have rerard to the sower of discretion vested
in the Security Council.
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22. One repregsentative ex.ressed the view thst while a reference to the powers of
the Security Council could really do no harm, it was not necessary. The powers of
the Council, like those of the other organs of the United Nations, he exnlained,
derived from the Charter, and the provizions of the Charter could not be modified
in any circumstances ezcept those specified in Article 106. Concequently, the
definition could not modify the vowers which the Charter vested in the Security
Council. Nor could it confirm the existence of those Zowers. In any event, far
from reducing the Council's power of Judgement, it would enable it to discharge
its task more effectively. The same representative nointed cut that the Charter
conferred twe distinct nowers on the Security Council, namely, a sovereign oower
of assessment exercised by the Council in Jjudging the situation under
consideration, and the discretionary power to tale whatever measures it thought
best; that distinction was clearly fundamental if it was borne in mind that the
Security Council's power of agsessment could not be strengthened by the existence
of a definition of aggression, while, on the other hand, its discretionary power
could not be lessened b7 such a definition. Furthermore, it was zrgued, the
General Assembly was also legally empowered, under the Charter, to determine the
existence of «n act of aggression. To be strictly correct, it would perhavps be
bhetter to omit any reference to the General Agsembly from the definition of
aggression. ©Such an omission, however, would not diminish the generally
recognized comnetence of the General Agzembly to concider questions concerning the
maintenance of vpeace.

(b) Political entities to which the definition should anply

253. Some representatives considered that any definition of aggression should be
snecifically awnplicable to volitical entities wkich were not generally recognized
as States or whose status in international law could be questioned in some other
way, but which were bound to resvect the obligations imposed by international law
as regards the use of force. It was nointed out that the Soviet draft pronosal



was less flexible than the Charter, which envisaged the vossibility of aggression
commnitted by an entity which was not universally recognized as a State or of
aggression committed against such an entity.

2. It was stated, on the other hand, that if the term "political entity” was
internreted in the usual way, it might encompass any cpnosition varty in a
democracy. But if it was intended to mean a "geovolitical entity" that term
should be used. In any cage, any definition of aggression strictly in conformity
with the Charter should recessarily exclude any geopolitical entity not envisaged
by the provisions of the Charter - in short, all entities which were nct States -
the only excention being the United Nationg itself.

2. Acts proposed for inclusion in the concent of aggressicn

25. Mogt representatives expressed the view that thz definition should be limited,
at least for the time beinz, to the idea of armed aggrescion as envisaged in the
Charter. However, different interoretaticns were given as regards the scope of
that idea. One of the —roblemg was to decide whether, for -urposes of exercising
the right of self-defence, the ides of aggression included what was generally
xnovwn as incdirect armed aggoression. The cuestion whether the concept of aggression
extends to forms of aggression not involving the actual use of armed force was

also reised.

26. With regard to that point, some representatives held that the concevt of
aggression apdhlied only to the use of force in violation of Article 2 (L) of the
Charter, that is, the use of armed force or »nhysical force, direct or indirect.
The Coviet draft »nroposal, it was said, apneared to extend the concept of
aggression to acts not involving the use of fcrce within the meaning of that
nrovigion of the Charter. ¥While it was true that the ocerative provisions of that
nronosal were limited to acts which were regarded as censtituting "armed
aggression', thes very use of the expression "armed aggression" seemed to imply
that there were other forms of aggression within the meaning of the Charter than
"armed" aggression, vhich was confirmed by the last preambular paragraph. It was
further pointed out that the same applied to the thirteen-Power draft, which
enlarged the ccncevt of aggrecsion in its overative paragravh 1 by extending it to
all forms of the use of force in international relations, which clearly went
beyond the vrovigions of Article 2 (4) of the Charter. It was also stated that
the concept of agsression which emerged from the Charter was based on two
essential factors: the use of armed force and an attack on the territorial
integrity or nolitical indevendence of another State. If, therefore, the
definition of aggression was to conform to the Charter, it should contain no
indication or qualification which might give the im>ression that forms of
agoression other than armed aggression remained to be defined; nor should it
appear to exclude certain serious, less direct, uses of force in violation of
paragravh 4 of Article 2 of the Charter. It was also nointed out that the concept
of esggression included only ermed attack as discusgsed in Article 51 of the Charter.
The aggression with which the Committee was concerned, they noted in that
connexion, was "armed attack', the Dhrase used in the English text cf the Article,
which alone would establish the ccnnexion bhetween aggression and self-defence.

the latter right being esteaklished under the Charter only if the sttack was armed.
In any other cese, there might be a threat, but it was not nrecisely within the
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nurvien of the Soecial Committee. Znumerating the essential characteristics of
"sried sttack', they stated that the attack should ccnstitute 2 Lreach of the
veace, i cther weords 1T ghould bte of sufficient geriousness, the degree of which
cculd be -auged by the se 11tv Ccuncil; that the connexicn between th : idea of
a_sresgicn and & Ireach T the eace LOllGW€d from Article 1 (1) of the Charter
whicna, by referring to =2cts uf rooression or cther breaches of the peace', »ut
alxression in the cate_ory of breaches of the peace; that such a breach of the peace
should be the result of acticn taken by the asgressor. In that connexion, it

was suggested that the firsl sentence intryroducing the enumerations in all the
drafts submitted to the Comnittee (it would he added to narazraph 2 B of the UZSR

text) should be vew-ried as Tollowe: "hay one of the following acts, committed by
State first. =8 a preach .7 the djeace and without its adver°ary having committed
such an act, shall be conside.,2d an act of armed sggroession” It was felt that

the expression "contrary te the Hurnoses, rrinciples and prov1sions of the Charter"
in scerative saragcra> 1 of the Soviet draft, would present scme danger as it

misht induce States To invole th se nurposes and vrinciples in order to Justify the
use of foree. It was therefore suggested that more vrecice and restricted wording
should be used, such asg the fcllowing, which would replace the end of operalive
naragraph 1 of the USSK draft. "... in any manner other than in application of
the relevant orovisions of the Charter, s essentially contained in Chapter ViI".

27. Furthermcre, while they recognized that the definition should he regtricted
to armed aggression within the reaning of Article 51 of the Charter, several
representatives wointed out that there were cther forms of aggression. In that
connexion, it was argued that eccnomic and political pressure should be regarded
as p2rt of the ccncent of force. Economic tressure, it was =sserted, could mean
starvaticn znd starvation liilled ag surely as thie ztomic homb. here could
therefore be nc doubt that such wrescure constituted an unlawful act which violated
the Chaerter. Iven if 1t was accerted c..at the ccncept »f force as used in the
Cherter was restricted to zrmed force, that did not necessarily lead to the
conclugion that armed aggressicn was the only form of agzression. Acgression
implied an attack, which could take many forms. By limiting the exercise of the
right of gelf-defence solely to the cases of armed attack under Article 51, the
Charter had recognized that there were other types of sggressicn. However, thoce
forms of aggression could not be equated with the recognized forms of armed
aggression within the meaning of Article 51 of the Charter.

28. ith regard to armed sgoression in its indirect form, some representatives
argued that the definition chould ve aposlicable to that form of aggression, as

well 28 to direct armed aggression. It was pointed ocut that the thirteen-Power
draft referred to the indirect use of force in its general definition of aggression
in operative paragraph 1, but did not include any such act in ite enumeration in
naragravh 5. Morecover, 1t explicitly denied the right of self-defence in most
cases where the aggressor indirectly uced force; that spproach was, in some
esgential respects, incensistent with the Charter and, in any event, mistaken.
Similarly, 1t was stated, the Soviet draft wa° not true to the Charter when it

drew = distincticn betweern "direct =cgrecsion’ and "indirect apression”; if a
State used force in violaticn oFf LArticle 2 (4) of the Charter, that act constituted
aggression; to sreak <f "direct” or "indireot' spsression in a definition was to
introduce a distinction which was both alien to the Charter and suvnerfluous.

Thourh an ~tvious imorovement on the thirteen-Fower draft, the Zoviet wropocal
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ctill has serious shertcomings in that respect. Prragraph 2 C did treat the
indirect use of force as an sct of o gression in certain circumstances, but it did
not recognize as actes of aggressioan tne supnort of armed rands, the encouragement
of subversive activiti z-ainst anothor State or the refusal to take all necessary
measures to deny srmed hands sid or srotection. Moreover, the intent referred to
in operative Haragranh 2 C of the Soviet draft ceemed too narrcw to ve compatible
with the Charter; the sggression oescribed in that provisgion could te due to many
other reacons, such ag threate to the territorial integrity cr vclitical
indevenderncn of a State cr ettempts totally te lsstrey that State. It was pointed
out that the Tailure to :ive sdeguate srace to the guestion of the indirect use

of force in the text of the Zoviet draft »nrobably made it unaccewntable to a number
of Member States, and in jJerticular to some nermanent members of the Security
Council. Apart from the fact that it defined the ccrncept of indirect use of

force too narrowly, the Coviet draft wvlaced such acte in a senarate legal category.
Vhether it was cdirect or indirect, however, aggression had nrecisely the same
legal consequences under the Crnarter and a definition of aggression should not
suggest otherwise; if the indirect use of force was included, as it should be, in
the definiticn of aggression within the meaning of Article 39 of the Charter, it
followed that it would naturally zive rise to the rignt of individual or
collective self-defence nrovided for in Article 51 of the Charter; the validity
of operative paragraph & of the thirteen-Fower draft was therefore guestionable.

29. Some representatives expressed the view that the words "direct" and "indirect"
used in operative rvaragraph 1 of the thirteen-Power draft and operative paragraph 1
of the Soviet draft to qualify armed aggression should be deleted; those words

did not appear in the Charter and might cause confusion. In the view of those
representatives and of several others, the definition should relate only to

direct armed aggression, which alone, according to Article 51 of the Charter,
would Justify the exercise of the right of self-defence. Neverthelegs, it was
argued that the definition should mention types of action which a State should

be prohibited from taking when confronted with unfriendly measures falling short
of armed attack and of the counter-measures which are permissible. Subversion
and terrorism by another State undoubtedly threatened the "erritorial integrity
and independence of the victim State; acts of tha* ind were prohibited by the
Charter but, if they were equated with armed attack, that might jeopardize the
restriction in Article 51 placed on the right of self-defence. It was noted that,
while the wording of operative paragraph 8 of the thirteen-Power draft might bhe
confusing, its inclusion was basgsed on the distinction between those measures

which could be adopted by a ftate, in exercising the ri-ht of sovereignty, against
subversive and terrorist acts, on the one hand, and the exercise of the right of
self-defence against armed attack, on the other. The definition should indicate
that distinction without any possible ambiguity. It was true that the Soviet
draft designated certain acts of indirect armed aggression; however, it might be
concluded, on the basis of operative varagraph 1 of that draft, that such acts
justified the exercise of the right of self-defence, and that was unaccentable.

50. One representative emphasized the difficulties inherent in defining indirect
armed aggression. The greatest uncertainty lay in the difficulty of providing
proof; yet the fact that what was involved was not merely non-intervention but
the more serious idea of aggression made the importance of proof all the more
decisive, and the snonsors of the texte which had been submitted had not tried to
solve that »roblem.



51. On the question whether the concept of aggression applied only to acts of
armed aggression or whether it also included preparaticns for aggression, it was
stated that it would be more in accordance with modern legal ideas and contemporary
international practice to consider aggression in its broadest sense, as a complex
of interrelated acts, i.e., the planning, preparation and launching of an
aggressive war. The second preambular paragraph of the HSoviet draft was clearly
based on such modern principles of international law.

32. The question of "provocation" was raised. One representative observed that
the question, whether, and how far, provocation exonerated an attacking State
from the cherge of aggression had been much discussed in the time of the League
ol Nations and since that time. The Soviet draft took no account of the vital
element of provocation in the definition of aggression. /nother representative
enphasized that any use of force was prohibited, except in the case of a United
Nations action in conformity with the Charter or in the case of the exercise of
the right of self~defence, Lrticle 51 of the Charter precisely defined the limits
of that right, which a 3tate could use only if an armed attack occurred, and not
in the event of threats, provocations or preparations for an armed attack against
1t.

55. With regard to the actual enumeration of acts of augression in the sSoviet
draift, some representatives observed that declaration of war, annexation of
territorvy and the blockade of coasts or ports were an extremely serious matter,
and in most cases constituted a threat within the meaning of iArticle 2 (4) of

the Charter, but that none of them necessarily involved the actual use of force,
and they might amount o nothing more than a claim for a certain right which,
being in violation of international law and the Charter, was without international
legal effect. 'hen those acts did result in the use of force in violation of the
Charter, it was the use of force itself which was to be resarded as aggression.

3L, Some representatives considered it inappropriate to iention in the definition
the kind of weapons used. It was, they said, clearly not just the use of weapons
of mass destruction, referred to in operative paragraph 2 B (a) of the U33R

draft, which constituted aggression, but their use by one State against another

in violation of the Charter; but that was true of weapons of any kind, and it was
therefore not relevant in a definition of aggression to include certain minds of
weapons to the exclusion of' others. Whether agzression had been comnitted was
determined not by the kind of weapons used, but by the nature of the acts
committed. Cn the other hand it was stated that, while a;gression could be
committed otherwise than by the uss of nuclear weapons or other weapons of mass
destruction, it was nevertheless necessary to place the euphasis in the definition
on the prohibition of the use of such weapons, which were beyond any doubt by

far the most horrible weapons, since there was not at the present time a special
convention prohibiting the use of nuclear weapons, it would be useful to

indicate in the definition of aggression that, from the legal point of view, the
use of such weapons was inadmissible, that would help to prevent the outbreaik of
nuclear conflicts and would also pave the way for the subseguent conclusion of a
snecial convention in that field.

55. The opinion was expressed that if a State permitted ancther State to use its
territory in order to attack a third State, that coustituted an act of indirect
apgression, it was also said that States should refrain from using force by



mobhilizing or concentrating their armed forces near the Lorder of snother State,
a point which should be regarded as a concrets proposal Doy the consideration of

]

the Committee.

3. lgzressive intent

6. Jome representatives tool the view that aninus apgressionis would be a
cheracteristic elem=2nt of the use of force. In addition tc the unlawful act, the
neflnition should take into account intent - two elements which. when comoined,
would constitute apgression. Other representatives expressed a different view,
stating that a definition of aggression could not take into account the element
of intent 1T the criterion ol strict interpretation of the Charter was to be
peintained. The context in which the Charter had peen drafted and the woraing: of
frticle 2 (h) argued against the view that intent was a necessary componcent of
agrrassion. f that element were inclvded in the definition, it wight tewpt an
aggressor to rely cn such spurious defences as anticipatory self-defence, curess
mer minas or mistake. No legitimete defence of mistale could be open to a 3tate
inaavertently uvnleashing a nuclear attaclk.

O7. It was also stated that the idea which was implicit in the fourth presabuler
pavagranh of the U33R draft covld be interpreted as sanctioning the doctrine of
limited sovereignty, it would be better to use the broader terminology of the
Charter and to refer, for instance, to acts which might encroach upon the
territorial integrity or political independence of States. fis worded, thet
paragraph of the Soviet drait, by speaking of the peaceful coexistence of sStetes
with different social systems, would imply that the use of force was permissible
hetween States with similar sociel systems. Nowhere 4id the Charter distinguish
etween uvses of force which encroached uvnon the sccial and molitical achievenents
of peoples and other uses of force. /uny use of force in international relations,
it was noted, was incompetinle with the principle of peaceful coeristence of
Otates, all b>tates, irrespective of their political ¢r social systems, had the
vight to a peaceful existence. That was a principle of ,us cogens, because it
was directly related to the maintenance of international vpvolic order, and hence
arlected all States.

08. It was stated, on the other hand, that the purpose of the fourth paragranh
of the Us>3R drait was to highlight the necessity of preventing any attempt by one
State to change the sociel and political systen of another. That was of
narticular importance to countries which hed recently acovired thelr independence,
the use of force by a State to encroach unon the social anl olitical achievaicents
o” peoples was, in all circumstances, contrary to international law, whether the
States involved had different social systems or similar ones. The principle of
cood ~neighbourliness laid dovn by the Charter ccovered the wrinciple of peacerful
coexlstence, and to criticize the latter would ve to criticize a princinle of *he
Charter. The fourth preambular paragranh of the Joviet draft was designed to
protect the sovereignty and independence of all couvntries, including these which
vere not yet regarded as States. In that connexion, it should be noted that the
tera "3tace” used in operative varagraph 1 of the 3oviet draft should be
interpreted as applying a2lso to States in the process of fermation.

e The Hwinciple of pricrity

50, deveral representatives arguved that the princ:ple ¢f »ricrity or "first use”
should be included in the defin.tion, and felt that the USSR draft was satisfactory
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it that point. Ia the view of those representatives, that principle should be
the nein criterion in determiniug who was the aggressor in an international
cenilict; cven greater problems would be created by trying not te inmclude it in
che definﬁtion. Those who argued that the question was not who had crossed the
Ifrontier first or who had attacliec first but whe had pfoba ed for war were
overlociing the fact that, in the present ag:z of the ar.aments race, with that
criterion it would e luwossible to identify the s gressor unless & historical
> strate_ical study was nade of the reasons why ezch side had started to add to
ts arsenal The "first uvse' principle must be included also because rrticle 51
c’ the Ch*“ e endorsed it as & condition for exerclsing the right of self-deflence.
the words "if en aried attac.s occurs against a Member of the United Nations”
clearly ucant that the ri_ht of self-defence derived exclusively from sn arned
atcack. Hence, while recognizing the increliible variety of strategical
irplications, they concluded that the "first use" principle must be included in
the definition, as it was 1n the Joviet draft.

]
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LCe It weos also stated that the principle of priowsity was not a new principle:
' elerred to in souwe of the delibcrations of the League of Natlons, 1t was
irrzi in certain tyroeaties and was recognized by renovned experts on

international law. In short, thoue holding these views nointed out that it was
senerally reccgnized thet & State which was the first to resort to arred force

acainst another State was the aszresscr: and that view was confirmed by the
studies oi the Internatiznal Law Commission, the Special Committee and ouher
United Nations wodies. The cidssion of that princivle iron a definition of
aggression would have the effect of Justifying the theory orf preventive war, out
acceptance of that theory would render meaningless not only the definition of
aggression but also all the wmecasures vhich the United Nations tooi under
Chepters I and VII of the Charter. Lven assuiming that it would be difficult to
determine who had ccumitted arined aggression first, investigation and evidence
vould be required in order to adeteruine priority; dnd the Security Council, which
was responsible for that tasii, had several means of establishing who hed
cornaitted aggression first.

1. On the other hand, the principle of priority was disputed by some
representatives, who took the view that it was inccmpatible with the Charter and
might ve aanﬂerous, It was stated that the consequence of that principle was
that the right cf self-defence would be arbitrarily restricted either to a
response by the same methcds as those used by the agsressor o to the use of
soame means of defence not cuvered by any of the acts enuiicrated in operative
paragraph 2 B of the U33R draeft. Perhaps apgression should ve taken to mean the
cormilssion Dy g State of any one of the acts enumerated, 17 none of those acts
had already vneen committed against 1T, in that case, a victim of any one of
those enumerated acts could defend itself by any one or several of those acts,
since in so doing it would nct ve considered to be the first to commit one of
those acts. Hovever, an even 1wore serious d. 'ficulty would then arise: il a
State aaitted one relatively inconsequential act (sayp an attaclk on a shio or
2 single shot acioss & bovder), the victim could respond with the whole of his
military might, including nuclear weapons, without being hceld an aggressor; such
was not the rule of the Charter, vnder which defensive measures should be
proportionate to the avtack and the use of force greatly exceeding that vsed by
the ag.ressor might constitute aggression. If the Soviet draft wags not to be
interpreted as uccifying or restricting the right of self~dcfence, which was the
erxpress iantention OL the neneral saving clause in operative paragraph O,
paragrapvhs 1 and 2 B should be regarded es ruling out first uses of force excent
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in self-derfence. However, such an interpretation would imply that States c:.ld
vse force {irst in self-defence, in anticipation of the use of force. It was
also pointed out that th: principle of priority raised problems of intervnretation
and. would not be aporopriate in the case of frontier inciacnts. Since its
application in specific cases would be very difficult, it would be desirable to
leave it to the Security Council to deteimine whether an act of aggression had
ween cormitcted.

42. One representative stated that he did not agree with the emphasis on the
orinciple of priority in operative paragraphs 1 and 2 B of the USSR draft. idince
the legitimate use of force, under frticle 51 of the Charter, necessarily

involved a response to an 1llegal military move, 1t was hard to conceive of a
situation in which the aggressor would be any other than a State first resorting
to force in contravention of the relevant Charter provisions. DMoreover, operative
paragraph 2 B of the Soviet draft did nov appear to express the intention of its
sponsor, since a State covld resort first to any of the acts enumerated pursuvant
o a determination of the SBecuritr Council, as operative paragraph 6 appeared to
recognize. fiwother representative observed that the princinle of priority
anpaared valid 1f considered in the abstract, since the idea of armed aggression
was inseparable from that of initiative in the use of ariied force. fs formulated
in the Soviet draft, however, that principle apneared to involve dangers. The
fundamental danger was that it might be taken to iwmply that if a 3tate was
attacked by the armed forces of another Btate it was entitled to counter-attacik

in self~defence. Although an aggressor must be censured and its victim protected,
both nevertheless remained subject to the provisions of the Charter, in particular
with regard to the peaceful settlenent of disputes. Selfi-defence should only be
considered to cover acts necessary to halt aggression; beyond that point it

hecame unlewful and itself constituted aggression.

-

5. Legitimate use of force

(a) Self-defence

435. Several representatives stiressed the need to include in the definition of

aggression a clear and precise provision recognizing the right of self-defence as
provided for in Article 51 of the Charter. The absence of clear and undisputed
criteria for distinguishing aggression from the legitimate use of force would not
only make the definition meaningless but would also be fraught with dangerous
consequences. Both types of action involved the physical use of armed force, but
they were fundamentally different in thelr legal, moral and political nature.
Under Article 51 of the Charter and in accordance with generally accepted
international rules, a State had the right to use arwed force in its own defence
only to reveal an armed attack against it. It could not do so in order to take
preventive measures or to respcad to violations of its rights other than armned
attack. The Soviet draft, it was stated, made a clear distinction between the
legal and i1llegal use of force.

Lly, Tt was pointed out, on the other hand, that the 3SR draft did not expressly
mention individual or collective self-defence, which was referred to only
indirectly in operative varagraphs 1 and 6. Ixpress mention should be made of
the provisions of the Charter that were referred to in overative paragraph 6 of
the draft.
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5. It was also stated that operative varagraph 6 of the USSR draft, mentioning
the use of force in accordance with the Charter as an exception to the principle
of the prohibition of the threat or use of foirce, significantly effected the
legal content of the principle of the prohibition of war as an instrument for the
settlement of international disputes. Only the competent organs of the United
Nations had the right to use force in order to maintain international peace and
security. /liccordingly, the use of force by any State constituted the crime of
ceression and entailed the liability deriving from the rules of law in force,
Just like a crime under a national system of law. The definition of aggression
should begin by referring to the wonopoly of force vested in the United Nations,
which was the point of devarture taken in the thirteen-Fower draft. In thet
r2spect, the Soviet draft raised some difficulties. It was also stated that the
rizht of self-defence was not an exception to the princivle laid down in

Article 2 (L) of the Charter, just as it was not an exception to the criminal
code of any country with respect to the crime of homicide. Under the Charter,
no State was empowered to use force, Article 51 recognized the right of
self~defence only to the extent that it exempted the State using force to repel
an armed attack from liability until the Security Council had determined what
means were to be employed to maintain international peace and security. The
thirteen~-FPower draft carefully placed the only two cases in which the Charter
recognizeG the use of force as legitimate in the legal context of the svstem of
security set up by the United Nations.

(b) QOroans emvnowerad tc use Torce

\

L6. Some venresentatives stressed the impnortance of the princiole, originally
included in the four-Power draft, that, in the performencz of its functions to
meintein international peace, the United Nations alone had competence to use
fowrce, except when States exercised their right of self-defence. That extremely
lportant principle was embodied in the thirteen-Power text, although in a
slightly modified Zorm, but was niissing from the 3oviet draft, although it might
e inplicit in the fifth preswbular paragraph.

Ly, One representative stated that operative paragrach 1 of the thirteen-Power
draft appcared to exclude the General lssembly, without any valid legal reason,
from United Nations organs which might authorize the use of force in accordance
with the Charter, by including the words "other than when undertaken by or under
the authority of the Security Council or in the exercise of the right of
indivicdual or collective self-defence".

43. Beversl representatives stressed that operative paragraph 4 of the thirteen-
Power draft concerning regional agencies should be included in the definition of
aggression. In the view of other representatives, however, that paragraph
deviated from the Charter, in that it referred to "any use of armed force",
whereas Lirticle 55 of the Charter spoke only of "enforcement action". OCne of

the consecuences of that variation was to deny the possibility of ccllective
seli-defence, ags recognized in Article 51 of the Charter, through regional
agencles.

-~

a. Lcts considered not to constitute acts of aggression

49. Geveral representatives stated that the definition should include a clause
providing for an exception when the use of force was necessary to ensure the



exercise of the right of peoples to self-determination. The definition should

be basd on the principle that the use of force against people exercising their
right to self-determination was a violation of the Charter and geve those peovles
the right to act in self-defence. Some delegations, however, argued that such a
provision would be out of place in a definition of aggression that was limited to
inter-State relations. ..ccordingly, one representative felt that the last part
¢f operative paragraph 5 of the Soviet draft, beginning with the word "including",
should be deleted. snother revresentative expressed the view that the amendnent
subuitted by the 3uden and the United frab Republic, and operative paragraph 5

~f the Soviet draft, would be imbproved if they were worded ag follows: 'Nothing
in the foregoing may be internreted as restricting the scone of the provisions

of the Chapter relating to the right of peoples to self-deternination.” It was
also steted that repelling an invader and resisting occupation forces should not
be considered acts of aggression.

i Legal consecuences of aggression

(a) The cuestion of responsibility

50. D3Some representatives expressed objections to operative parasgravh 5 of the
UsOR draft. It was stated that that paragraph raised the problerm of the
responsibility of individuals under internaticnal law - a very difficult and
conplex problem, consideration of which was outside the terms of reference of the
Special Comittee, whose task was to define aggression, and not to consiGer the
various lezal consequences of the commission of an act of aggression. In the
view of other representatives, those objections were groundless as it was
immossible, after defining a crime, to say nothing at all about its conseguences.
Reference was made to the princivnle nullum crimen nulla poena sine lege, end it
was stated that, since the law could not define a crime without prescribing the
punishment for it, there could not be any crime without a punishment or,
conversely, any punishment without a crime. That reant that there was nc crime
without responsibility, and that was the principle applied in the Soviet draft.
The inclusion of that principle in the draft was also vbased on another
consideration. &s it was essential to produce a definition which wvas clear and
precise, all points releting Lo aggression must be included in the draft
definition, and 1t would therefore be wrong to set aside certain elements for
incorporation in other instruments.

(b) Non~-recognition of territorial gains

ISTa

51. The idea expressed in overative paragraph 4 of the UJBR draft was considered
ny some delegations to be out of place 1n a definition of aggression.
Non-recognition of advantages resulting from aggression could not form part of a
definition of aggression. Other delegations, however, stated that the question
of the consequences of aggression and the question of responsibility were
essential elements of the definition of aggression. It was stressed that the
definition would be of no value unless 1t indicated to the organ empowered to
apply it - namely, the 3ecurity Council -~ what the responsibility of the
aggressor was and what political and moral sanctions should be applied to it
under the Charter. \Jithout provisions of that kind, the definition would lose
its preventive character and would not be the effective instrument it should be
in the hands of the United Nations.



C. VIDWS EXPREZSED ON TH NE. THIRTEEN-PCJER DRAFT LND
THE SI;-POWLR DRAFT (4 4C.15L L.15 and 17)

52. Following its consideration of the draft proposals subuitted at the 19€3
session and beginning of the 195¢ session, summarized above in sectirn III B,
the Special Committee held a preliminary discussion on the two additional draft
proposals submitted respectively by thirteen and six Powers at the concluding
stage of the session (see paras. 10 and 11 above).

50. With regard to the first of the additional drafts, namely, that submitted
by the thirteen Powers (4,/C.134, L.16 and Add.l and 2 - hereinafter referred to
as the "new thirteen-Power dra ”'”), several representatives pointed out that it
was in a sense a revision of the draft svbmitted likewlise by thirteen Powers at
the 1968 Geneva session (i./iC.134,L.6), while taking into account the views set
Torth in the USSR draft (A,nCul)b L.12) as well as those expressed during the
depate on these two latter drafts. On the other hand, some representatives
considered that the submission of the second additional dreft, namely, that
sponsored by six Powers (/i/iC.13Lk;1.17 and /dd.l - hereinafter referred to as the
“six-Power draft') had been prompted by the fact that none of the other drafis
before the Committee had teken account of the views exvressed by the delegations
of the s»onsoring Powers on a number of important issuves.

S5k, Scune rceoresentatives were of the view that the new thirteen-Power draft, far
frcm encouraging general agreenent, only widened the diff=2rences of opinion
Lvatreen certain members of the Committee. Several other representatives regarded
the s .w-Pcwer proposal as one which was negative in spnirit and could under no
circunsteus s serve as a basis for the Committee's future work. /[ number of
representatives, however, welcomed the submission of the two drafts as a positive
contribution to the fulfilment of the Committee's task. In particular, the
six-Power prcposal :as regerded by several representotives as evidence that no
delegation had - .v longer & negative stititude to the principle that aggression
should be defined. It was, however,; emphasized in this rosvect that the

snonsorship of that proposal did aot mean a change in long-standing reservations
regarding the usefulness of a definition of aggression.

55. Those representatives who expressed general support for either of the two
drafts including the preambular part of one of them, did so mainly in so far as
one or the other met the criteria which in their opinion any provosed definition
should fvlfil. Seversl representatives were of the view that the new thirtecu-
Power proposal was ccowmpatible wita and based on the Charter of the United Nations.
Some other representatives held a gimilar view regarding the gix-Power draft

Some reoresentatives stressed thzt the new thirteen-Power draft represented a
consideravle step forward anc that there was a basis for bringing closer together the
provisions of that draft and the provisions of the USSR draft during the course
of the Coumittee's further work. Othsrs felt that the ner thirteen-Power drarlt
represented an increasing divergence from sound and reasonable interpretations

of the Charter.

5.. Gone rvepresentatives clarified their position on the cuestion of the
aesirability that a draft definition of eggression shouvld be acceptable to the
permanent nembers of the Security Council emphasizing that that was not a legul
reauirenent but a political one. The minimun constitutional requirement was that
the definition should be acceptable to the General /issembly and the Security
Council.
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57. The lack of a preamble in the six-~Power draft was regarded by sone
renresentatives as e retrozrade sten. For scme other representatives, the
ansence of a preamble should not He taken to indicate a negative attitude
tovards having one or towards the idea of defining aggression.

53. In the opinion of some eoreseq*“tjves the six-Power craft treated
agnression nerely 2s a ter: which was appllcable” or "to ve applied”, thus
reducing the importance of the definition anéd the worlk done by the Committee,
hich had neen established not to deal with terminological points but with the
pr.ncipal crive in interneticnal law. Other representatives, however, pcinted
out thet the Coumittee was desling with the problem of defining the term

aggression, that is, with the problem of its nproper epplication, and not with the
problen of aggression itself. ’

-

L. Joonlication of the d=2finition

La) The definition and the wower of the Security Council

. In the opinion of a numnber of revnresentatives, the provisions in the two
rafts were without nrejudice to the powers and uunles of *he Security Council

3 vrovided in the Charter. It was stated that the words "facilitate that task"
ad been vsed in the new thirteen-Power draft instead of "as a guidance' in order
to indicate that there was nc cuestion of limiting the Security Council's power
of determination. Scme representatives expressed the view that the Charter did
not grant the Security Council discretionary powers: it siroly stated that the
Council should determine the existence of an act of aggression; the new
thirteen-Power draft referred to the "powers and duties" of the Jecurity Council
in order to remain feithiul to the purposes and orinciples of the Charter. It
was also stat=d that the six-Power draft vnreserved the discretionary power of the
security Council s the organ heving primary responsibility for the maintenance
of peace;, this draft would not recuire the Council to determine the existence of
agrression in every case of a DL@@Ch of the DPace, since it allowed for the
application of the definition "when appropriate" , nor would it require the
Council to ©find that an act of aggression existed even in a case where the
circumstances were clearly covered b the definition, that is, there was no
element of automaticity in the delfinition; the non-exhauvstive list of possible
cases conteined in paragraph IV of the proposal was meant to provide general
culdance onlv. It was also wointed out that the six-Power draft was of a very
avstract and artificial charecter which did not contribute towards a clearer
idee of the definition of aggression and that the dralft could therefore herdly
serve to help the Security Council in the discharge of its functions.

m N
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(b) FPolitical entities to which the definition should apoly

0. - numoer of rerresentatives arev attention to the second sentence of
varagraph IT of the si:-Power draft, which was intended to ensure that a
definitlon of aggressicn ¢ wered apts by or agsinst those political entities
whose clalms to statehcod wmight not be universally recognized but upon which the
osligations of the Chart:r and international law as regards the use of force
nevertheless Fell. Regret wes e:rpressed in this connexion that the new
thirteen-lower draft had railed to deal with such aspect of the definition of
ageresslion. Other representoiivas, however, considered thet the introduction of
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new and irrelevant concevnts such as "political entity” co-vlicated instead of

Stating the Committes's tesk. It was also said that that concent wac
.o ont o accept from the point of view of vpositive international law. The
Lam Uanate” should bhe retziaed, in keeping with the fravewverl: and language of
mhe Onsococy, without orejudice te the possibility of its interpretaticn in a
Woselcr gomse, that 1;, not wequiring that the "State" concerned sheuld
totally ape voardocucly cecognizel o all Member oscates the United NQ LLons.
2. acts cropesed fov inclusion in the cceuncept of anpression

considared that any definition ¢f aggression must e
the Cherter and it should state clearly the unlawful
tse of force. The derfinition, therefore, shovld {fully
indireCL or covert uses cof illegal force intended to
rity and the political indeccndence of States. It
oLnt Jas aaoly coverea, first, by thz inclusion of the
direct or indirect” in pafagraph IT of the six-Power
proposal and, secondly, by the enuv.izration of certain typlcal cases of such acts
in peresvavh IV; the uses of force which could not constitute aggression under
the terms orf the Charter were defined in paragraph ITI of the proposal. Some
radresent tives stated that initicn which did not ccntain an adequate
CinL armas

S, Sowe reprasents
wased on oL w
noLer
cover ‘q
et bhat Bh”‘
phirase “overt or coveru,

=1

a Jafi
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Honds ol ld make little contrinution to the task of

nrovision ceger

ag_W* the Charter to conterporary facts

2. Izveral representatives were of the opinicn that acts constituting whet was
2nerally novn as indirect aggression should not be pleced on the same plane as

direct arwved azgression,
steaced that this

It -ias

in pa

the new thirteen-Power prcvosal,

riiculer with respect to the right of self-defence
»oint was 1ndicat°d by operative paragraphs 5 and 7 cf

paragranh 5 was designed to permit the exercise

orf the ri_ht of self-defence in accor@aace with frticle 51 of the Charter,
pava’“ﬂbh T indicated that certain acts, including those of armed bvands,
territory of a state were not sufiicient cause for that State to have
the lehu of self~defence by ailitary actlon by virtue of /frticle 51. It was
seiz in this connexion thet the =yoression afmed attack"” used in ‘rticle 51 of
e Cheoter referved directlv to the expression "act of aLsre ession” used in
f.rticle Y. In suppert of this position, a reference was .ade to the draft
Code «f CTlences against the Peace and JSecurity of Maakind, in which 2
vas drawin oetween acts ol aggression, on the one hand, and the organization of
neasures of an econcimic or nolitical nature, on the

and
in the
recouvise to

eimed banos and coercive
other. Joue representatives further emphasized the danzer that indirect armed
aggressicn such as invasion by armed bands might ve invoked not only to exercise
the right ol selfi-defznce Dut alsc, unier cover of thet right, to commiit
interventicns.

53. Cther representatives were opposed to the inclusion of any provision
releting to indirect d5526351on for various reasons such as the followi
inCirect as-ression fell within the scope of another principle of international
law - namely, the duty of Htate tc refrain frow interference in the internal

affairs of other States: the circumstances could difler
indirect aggressicn to another, State responsibility was not incurred by moral
supoort or sven overt condon:zment of acts of indirect ap,ression; the principle
relating to indicect a gression was irrclevant at the present state of the
Corwarittee’s worlk. Some representatives also exvressed doubt ebout the

sreatly from one case of

P
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edvisability of including indirect use of force to the scope of a definition, in
view of the difficulties in establishing proof. In this respect, it was pointed
out, however, that even in cases of open conflict, it was at times difficult to
establish which side had fired first.

.. ficcording to several representatives the concept of aggression as stated in
verative paragraph 2 and certain other provisions of the new thirteen-Powver

-
~/
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draftt, 1f adopted, would emount to a revision of the relevant articles of the
Charter such as Articles 2 (4), 51, 53. The aoproach of the draft wss considered
also unacceptable to some representatives as it seemed to declare that the
auestion oF whether force had been used or not and whether a State had the right
to defend itself depended sirinly cn the wethods employed.

65. The principle of proportionality was raised concerning the question of
subversion by armed bands organized or supported by another State. It was argued
that to deny the victim of armed subversion the right to determine for itself
whether it was Jjustified to exercise its right of seli-delence was frauvght with
danger at a time when armed subversion was increasingly vecoming a substitute for
the more conventional methoas of srmed aggression. Some representatives considered
therefore that paragraph 7 of thz new thirteen-Power draft should be mcdified to
take account of the fact that, in certain circumstances, the presence of armel
bands constituted an imminent danger similar to an armed attack. In this

respect it was stated that a formawla could be considered which would specify that
in the event of a large-scale invasion by armed bands involving imminent danger
conparable to that resulting frowm an armed attack, the victim of the invasion
could react as if it were exercising its right of self-defence under [rticle 51,
vithout first brirging the watter beforce the “‘ecurity Council.

65. Tiith regard to the cnumeration of acts which constituted acts of aggression,
some representatives expressed the view that a legal connerion should be
established between the verious elements of the enumeration in such a way that,
if a State which was the victin of an act of aggression not featuring in the acts
ecnumerated resorted to sell-defence, it would not for that reason be considered
an aggressor itself. /s to the specific enumeration in paragraph IV of the
six-Power draft, some representatives considered that insufficient account had
been taken of the basic differences among the variocus means listed in part. B,
since they alone helped to clarify the very difficult question of distinguishing
internal revolts or dissident movements from acts of aggression of external
origin. It was also stated that some of the activities listed in paragraph 1V B
should not be included in the same varagraph with invasion or bombardment, for
such activities would not create the same emergency as an open attack against a
State.

57. The six-Power proposal was criticized for its failure to refer tc the most

dangerous aspects of apggression. namely the use of weapons of mass destructicn
as a means of comaitting an act of aggression.

bR hgoressive intent

3. Souwe representatives considered that a definition of aggression should focus
on the two elements of unlawful intent and illegality of the act itself. It was
stated that that point was met by the formula employed in the six-Power provosal,
reference to intent was wnade in naragraph IL, wvhich spoke of acts of aggression
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by a Htate against the territeorial integrity or political indepeouncteace of any
other Jtatz; in pax an“”ah LII which dealt with the use of force in self-delfence
o wursuanc e decisions th» United Naticns or other cu.oetent organizations,
ana in qwch greater dmtall in wmaragraph IV, part ' ol oaragraph IV described the
intended effects of a breach of the peace which justilfied the Security Council in
concluding tha t of aggression had vaen comitted aud pert B listed
exaumnles means wvhercoy the intenvicns desceihed in part A were
car—ied out
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£G.  Tome vepresentativas vpointed out that while paragranh IV of the six-Power
draft toow Tull acccvnt of che wide variety of the forms ol 1llegal use of force
which could constitute apsression under the Charter, the enumeration of intentions
and mesns was 1llustrative and not exhaustive, there must therefore be cases in
which one voula have tc rely on Lrticle 2 (M) of the Chartesr, which was the

4

wevstone of the sgixz-FPewer Hrovosael. 3ome representatives erphasized that 1t was

eszential ©to excluda acts which were unintentional, and ithat that requirement was
N I

wet v narsgraoh IV kS) of the six-Power propooal. ith resard to the view

thet intentions were often aifficult to prove, it was statzd that, i1f the facts of
the case were really sc unclear thet the Jecurity Council could not determine

even that the act was intencional, i.e., calculated to inflict the harm wvhich it
in fact inflicted, then oresuwaonly no cone would wish the Jzcurity Ccunell to
decide that szgression hed occurred.

-

~. Deverel representativas, hovever, did not agree that the apnroach taken in

the gsi:i-Powezr provosal weas satisfactory. It was sald that, while the intentions
ci an saccused agiressor vere no douvot relevant to make a determination or
aggression dependent on thewm weuld be highly dangerous in the present state of
the international commualty. vicreover such a criterion would hardly be an
affective deterrent to notential aggressors. Not only would it be impossivle to
list all »nossible intentions, nut aggressors always claimed that their goal was

a legitimate one. In the view of some representatives the Introduction of such
svbjpctive elements in the criteria for determining cziression would serve to

encourase invasions or other acts ostensibly carried out for purposes not
mantioned in paragraph IV of the sixu-Power proposal. It wes also said that the
cefinition wust be rased con objective, not subjective, criteria, deriving from
the nature of the act itself. In that ccnnexion, it sras cbserved that the U5SR
draft and the new thirteen-Fower dralt had the advantage of taking only weterial
facts 1nto acccount, basing theuselves particularly on the principle of priority.
It was also pointed out that only the Latin /merican draft (A/AC.134,L.4) and
the tuvo thicteen-Power drafts us=2d solely ovjective criteria.

4. The prirciple of priority

L. Certain representatives pointed out that the principle of the first use of
force had been incorporated in operative paragraph 5 of the new thirteen-Power
ﬂraft but had been omitted from the six-Power proposal. In the opinion of
several representatives, that was the only princinle on which a definition of
aggr6551on could ve basad. It was further stated that the new thirteen-Fower
draft, basing itself vnarticularly on the principle of priority, had taken only
mater 101 facts into account, which made it wossible to avoid the difficulties
arising from a list of oogcctives such as that included in varagraph IV of the
six-Power draft. Other representatives, however, recalling their previous
objections on the matter (see para. k1l above), stressed that thz new
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thirteen~Power draft had failed to avoid the anomalies attendant upon any effort
to substitute the concent of "first use" for the inherent right of self-defence
as a criterion for determining the legitimacy of acts of force in international
relations. The definition shculd Ffocus rather than on "first use" on the two
elements of unlawful intent and illegality of the act itself as had been done

in the gix~Power draft.

5. Legitimate uses of force

(a) Self~defence

T2. B5Several representatives noted with satisfaction the inclusicn of the
inherent right of self-defence in the two additional draft nroposals. In the
ooinion of some representatives the only legitimate exceptions to the Charter's
prohibition of the use of force were the inherent right of individual or
collactive self-defence and participation in measures to maeintain or restore
international peace and security decided on by the appropriate organs of the
United Nations or by other conpetent bodies. 48 regards self-defence, the view
was expressed that the key questions were at what point in time the right cawme
into being and what xind of action constituted aggression: whether 1t wes
sufficient to ask merely who fired the first shot, whether there must be an
actual use of force; whether a thieat of force could be so serious as o
constitute a threat to the peace and, as such, aggression; whether a 3tate which
massed troops on its border in order to menace a neighbouring State was guilty of
aggression: and whether a country rnust await the actual use of force before
invoking its right of self-defence. It wag further stated that the right of
self-defence could be erercised, not in response to threats and provocations, hut
only in response to an armed attaci:, which must therefore precede 1t; those who
maintained the contrary were drawing their arguments either from analogy with
acnestic law, where the concept of self-defence was highly developed, or fron
international law as it had existed prior to the Charter, when force had been
accepted as a means of pursuing national wolicies. Sone representatives
considered that paragraph IIT of the six-~Power draft had followed a wise course
by indicating the general eixceptions to the prohibition of force and leaving the
Security Council to determine whether those exceptions were applicavle in any
given instance. In the view of sone representatives, it would be even wiser to
reproduce in its entirety, in paragraph III, the language of the Ffirst paragraph
of Article 53 of the Charter.

5. Several representatives supported the inclusion of the principle of
proportionality in operative parasraph 6 of the thirteen-Power draft. It was
stated that the purpose of the principle was to oblige a State which was the
victim of an armed attack and vhich was using armed force in self-defence to
control 1ts reactions and to keep them within the bounds of what was necessary
and sufficient to halt the aggression. The view was further expre.sed that as
for the scale of the attack, no one claimed that the right of self-defence was
an unlimited right and that it justified an action of any scale without regard
for the scale of the attack suffered. ©Some representatives, rowever, reserved
their position with regard to the drinciple since in their oninion such a notion
was difficult to handle, except if it was regarded as signifying that there was
aggression only when the operations were sufficiently serious.



(b) Organs_empowered to use force

Th. Referring to operative paragraph 1 of the new thirteen-Power draft, some
representatives emphasized that it did not prejudge the question of the respective
rights and duties of the Security Council and the General Assembly with regard to
the maintenance of reace; that was why the text stated that the United Nations
only had competence to use force in conformity with the Charter, without
specifying the competent body; similarly, the fact that the Security Council was
mentioned in operative paragraph 2 of the same draft did not imply that the

draft adopted any rarticular rosition on the gquestion. In the opinion of scme
representatives, however, although operative paragraph 1 of the thirteen-Power
draft did not prejudice the issue, it was a little too broad. It would be
preferable to state uneguivocally that the Securit; Council had competence to
determine an act of aggression in accordance with Article 39 of the Charter. It
was also argued that operative paragraph 2, read together with operative
raragraph 1, clearly decided the issue, depriving the General Assembly of its
most important responsibilities for the maintenance of international peace and
security. In this connexion reference was made to Article 11 of the Charter and
General Assembly resolution 377 (V) "Uniting for Peace".

75. Scme representatives referred to the difference of langusge in paragraphs I
and IIT of the six-Power draft, which referred respectively to the Security
Council and "the ccmpetent United Nations organs". The latter provision was said
to mean that United Nations bodies other than the Security Council could authorize
the use of force, a view unacceptable to some representatives. In this respect
scme representatives pointed out that the Charter conferred "primary" but not
sole responsibility on the Council; in certain cases such as those concerning
colonial problems the General Assembly could play a role; paragraph III of the
six~Power draft covered the cases in which a decision on the use of force had to
be made by organs other than the Security Council without prejudging the various
roints of view regarding the ccmpetence of other United Nations organs.

76. In the view of some representatives, operative paragraph 4 of the new
thirteen~-Power draft, unlike raragraph IIT of the six-Power draft, was compatible
with Article 53 of the Charter. Some representatives considered, however, that
the Charter provision had been inaccurately paraphrased in the new thirteen-Power
draft, particularly by the use of the terms "armed force" and "decisions' instead
of "enforcement action" and "authorization" respectively. In the opinion of

some representatives, raragraph III of the six~Power draft was contrary to the
letter and spirit of the Charter since it placed regional organizations on the
same footing as the United Nations. In their view, the Charter made it perfectly
clear that the coercive measures decided uron by regional organizations could

not be taken until they were authorized by the Security Council. In this respect,
some representatives indicated that the six-Power text used the phrase 'consistent
with the Charter of the United Nations". It was further stated that a provision
authorizing the use of force by regional organizations or arrangements was
contained in Article 52 of the Charter, and Article 5% envisaged the granting of a
similar authorization in specific circumstances.
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6. Acts considered not to ccnstitute acts of eggression

7.

several representatives noted with approval that the new thirteen-Power draft
contained, in operative paragraph 10, the principle of the right of peoples to
self--determination, sovereignty and territorial integrity. In their view, the
exercise of the right of self-determination was rightly included in a draft
definition of aggression since it often involved more than one State and helped
make clearer that definition by stating what did not constitute aggression; in
many instances, colonial situations constituted continuved aggression since an
external Power was maintaining its dcmination over the people by military force.

A reservation was however made to the second part of paragraph 10 for if there
was to be a mention of sovereignty and territorial integrity it should be made
plain that it concerned States, and reference should also be made to Article 2 (1)
and (4) of the Charter. The six-Power draft was criticized by some represertatives
not only for completely ignoring the struggle of peoples for their national
independence, self-determination and sovereignty, but also for attempting, in
thelr view to give legal sanction to the colonial system by using the expression
"territory under the jurisdiction of another State" in paragraph IV B (1) and (3).
They considered that in so doing, the six-Power draft introduced a new idea
intended to claim that the territory of colonial dependencies was under the
Jurisdiction of metropolitan Powers, thus contributing to perpetuate the colonial
system and encouraging aggression. This interpretation was however rejected by
scme representatives who considered that the Charter provisions were clear as
regards the progress of dependent peoples towards self-govermnment and independence,
and who saw no difference between the expression in question and the expression
"territory of another State’.

T. Legal consequences of aggression

(a) lhe question of responsibility

T5. Some representatives noted with satisfaction the inclusion in the new
thirteen-Power draft of the concept of international responsibility for acts of
aggression since, in their opinion, the Srecial Committee's task was to show what
was the international crime of aggression and to indicate the consequences of
that crime. Other representatives expressed the view that such a notion was no
rart of a definition of aggression and consequently did nct fall within the
Committee's terms of reference.

(b) Non-recognition of territorial gains

79, In the opinion of several representatives, the principle of non-recognition
of territorial acquisitions cbtained by force, contained in orerative paragraph 3
of the new thirteen-Power draft and in operative paragraph 4 of the USSR draft,
was an essential ingredient in a definition of aggression; it was a principle
fully in accordance with the provisions of the Charter, well established by a
number ¢f basic international legal instruments and emphasized by the Security
Council; further the retention by the aggressor of the fruits of his action made
the aggression a continuing crime, a concept which existed in all systems of
criminal law. 3Some representatives, hcwevcr, regarded the reference to
non-recocniticn ag irrelevant or thceught thet the prirciple might be placed nore
appropriately in the prcamble rather than in the definition itself gince it
concerncd a lepal conceuencr of the aet of agsrecsicn.

-3]



IV. RECCMMENDATION OF THE SPECIAL CCMMITTEE

80. At its 50th meeting, on 28 March, the Special Committee considered the draft
resolution submitted by Colombia, Conpo (Democratic Republic c of ), Cyprus, Ecuador,
Ghana, Guyana, Haiti, Madagascar, Mexico and Uruguav (A AC. l5h/L 18) At the
same meeting the representatlve of Cyp“us on behalf of the sponsors orally

submitted a revised text of the above draft resolution which the Committee adopted
without objection.

The text of the resolution adopted by the Special Committee reads as follows:

"The Special Committee on the_Guestion of Defining Aggression,

"Bearing in mind resolution 2330 (XXII) and 2420 (XXIII) of the
General Assembly,

"Recognizing the progress made during this session in the consiceration
of the question of defining aggression and on a draft definition, as
reflected in the report of the Special Committee,

"Noting that new proposals concerning a draft definition of aggression
were submitted in 1969,

"Noting also the common will of the members of the Special Committee
to continue consideration of the question of defining aggression,

"Noting further that there was not enough time in which to complete
its task,

"Reccmmends to the General Assembly, at its twenty-fourth session,

v e

that the Spe01al Committee be asked to resume its work as early as
rossible in 1970".
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ANIEX T

Rerert of the Working Group of the Thole
1. The Working Group of the Whole, established by a decisicn of the Syecial
Committee taken at its A7th meeting cn 18 liarch 19€9, held nine meetings from
12 to 27 iMarch 1569.

2. At its Lth meeting on 20 iarch 1969 the Working Group, on the basis of a
proposal made by the representative of the USSR as amended by the represzentative of
Canada concerning the method of work, decided ‘as follows:

To concentrate first, with a view to their formulation, on those iraragraphs
with respect to which agreement can be reached among all meubers of the Working
Group, not only as to their ccntent but also as te their actual form of werds;

-~ To take up next those paragraphs with respect to which agreement can be
reached among all members of the Vorking Giroup as to their content although not
as to their actual form of words and on which two or more formulations could be
submitted;

~ To consider then those paragraphs with respect tc which there are grave
differences among members of the Working Group and on which alternative formulations
could be submitted;

~ To have an initiasl consideration of all paragraphs tc ascertain whether or
not there is general agreement on the concepts reflected in each paragraph,
leaving aside guestions of terminology if there is some disagreement to second
reading.

At its 5th meeting on 21 March 1968 the Working Group reaffirmed the foregoing
procedural decision.

3. The representative of Canada in referring to the procedural decision

reflected in paragraph 2 above explained that his understanding of the amended
progosal as decided cn by the Committee, was that the Vorking Group would leave
aside until second reading all disputed questions relating tc the actual language
of those provisions which might be included in a definition of aggressicn and

would confine itself during first reading to an attempt to place the provisions

in the appropriate categories, intended to reflect varying degrees of agreement, as
set out in the amended prorosal. He was prepared, however, to accest the decision
as reflected in paragraph 2 above. The Committee then adopted the proposal as
contained in paragraph 2 above.

b, A number of representatives further expressed the view that the procedural
decision referred to in paragraph 2 above, as well as any decisions which the
Working Group might take regarding provisions of the proposals under its
consideration, would be without prejudice to their positions on the question of
their ultimate adoption for inclusion in a definition of aggression.



5. The Vorking Group agreed to include the first preambular paragrarh of the
USSR proposal among those provisions in regard to which there was general

agreenent as to thelr content but not as to their particular formulation.

. The lcrking Group agreed to include the Tifth preambular paragraph of the
USSR propesal, as amended by the representative of France, among those

provisions 1n regard to which there was general agreement both as to their
content and to the form of words. As amended, this preambular paragraph includes
the words "make recommendations, or' before the word "decide". Thus this
paragraph, as amended, reads as follows:

"Recalling also that Article 39 of the Charter states that the
Security Council shall determine the existence of any threat to the
peace, breach of the peace or act of aggression and shall make reccmmendations
or decide what measures shall be taken in accordance with Articles 41 and 42
to maintain or restore international peace and security’.

T. The ilorking Group agreed to include the sixth preambular paragraph of the
thirteen--Power proposal, as well as the seventh and eighth preambular paragraphs
of the USSR} proposal, among those provisions in regard to which there was general
agreement as to their content but not as to their particular formulation. It was
generally accepted that there was a common core of agreement expressed in these
raragrarhs, although a number ol delegations entered reservations that certain
aspects of some of the particular formulations of these paragraphs considered in
the Viorking Giroup would prejudice their positions of substance in a way
unacceptable to theu.
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