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Introduction

l. Under resolution 604 (XXI), the Economic and Social Council requested the
Secretary-General (a) to ask the inter-govermmental and non~governmental
organizations active in the field of international commercial arbitration to submit
brief repoxrts on the progress of their activities on this subject; together with

any comments or suggestions they may have; and (b) to submit to the United Nations
Conference on International Commercial Arbitration a consolidated report, including
the reports received from the above organizations, and any other information he may‘ |
have gathered on the subject, together with such observationsi/as he may have, |
2. Accordingly, the Secretary-General requested the organizations concerned to
submit a brief description of their purpose, composition and principal activities

in the field of international commercial arbitration; to state their views

regarding the major obstacles to the progress of arbitration as a means of

settlement of private law disputes in international commercial matters; and to
suggest possible remedial measures for increasing the effectiveness of

international commercial arbitration. The Secretary~General also asked those
organizations which had not as yet had the opportunity to do so, to submit comments
on the Draft Conventilon prepared by the Committee on the Enforcement of

International Arbitral Awards 1f they so desired,

1/ These observations are contained in two separate notes submitted by the

" Secretary-General to the Conference, documents E/CONF.26/2 (Comments on
draft Convention on the recognition and enforcement of foreign arbitral
avards) and E/CONF.26/6 (Consideration of other possible measures for
increasing the effectiveness of arbitration in the settlement of private
law disputes) which will be issued shortly.
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b The request for information referred to in the preceding paragraph wés‘
addressed to thirty-two inter-governmental or non-governmentai orgenizations
interested in international commercial arbitration. Included among them were
chambers of commerce, arbitration associations or arbitration institutes 1n
fourteen countries; commodity exchanges or trade associations providing facilities
for arbitration in a particular branch of commerce; and organizations interested
in the develoyment of arbitration law and arbitral procedure, Information was
also requested from the Council of Europe and the Orgenization of American States,
both of which have concerned themselves with the development of arbitration. In
addition to the material contained in the replies from the organizations directly
consulted, information collected from‘governments and organizations by ECEg/

and by ECAFE was also used in the preparation of this report.

Y, In accordance with General Assembly resolution 1203 (XII) on limitation of
documentation, the full texts of the replies recei&ed from the inter-~govermmental
and non~governmental organizations consulted are pot reproduced in this repoft.
The contents of these replies, as well as the supplementary information obtained
from other sources, are summarized under the following headings:

I. Nature and scope of existing institutional facilities for international
commerclal arbiltration.

II. Arbitral procedures.
I1T. Activities aiming at the development or unification of arbitration law.

Iv. Pactors considered to stand in the way of the progress of arbitration
and suggestions as to possible remedial measures for increasing the
effectiveness of international commercial arbitration.

Ve Comments on draft Cohvention on the Recognition and Enforcement of
Poreign Arbitral Awards.

The replies received from the various organizations are available on file with

the Secretariast.

I. Nature and scope of existing institutional facilities for internstional
ccrrercial arbitration

54 The organizations and institutions providing practical facilities for
arbitration in international commercial matters can be broadly grouped in three
categories:

(a) Nabional institutions providing general arbitration facilities;

2/ ECE document TRADE/WP.1/15 and Addenda 1 to 7 ccntein a detailed analyeis of

the statutes and arbitral rules of national and international arbitration
ingtitutions in Furope and the United States of America.
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(b) Orgenizations providing facilities for the settlement of disputes

arising in specific branches of trade or out of specific types of contract;

and
(¢) International centres for general commercial arbitration.

(a) Netional institutions providing general arbitration facilities

6. General facilities for arbitration, available to the public with regard to
commercial disputes of any kind, are provided in some forty countries by local
chambers of commerce or similar associations of industrial and commercial
enterprises, which do not specialize in arbitration but have a fairly wide and
varied scope of activities. In a few countries, however, there exist special
arbitration associations, courts of arbitration or arbitral institutions, the
functions of which are exclusively oriented towards the provision of arbitration
facilities and. the improvement of commercial arbitration (e.g., the American
Arbitration Association, the London Court of Arbitration, the Netherlands
Arbitration Institute). In the countries of eastern Europe, special foreign
trade arbitration commissions function in conjunction with the national chambers
of commerce, or special arbitration courts are attached to the chambers of
foreign trade; such arbitral institutions as a rule deal exclusively with

- disputes concerning international commerce.

7. Most of the national institutions providing facilities for general commercial
arbitration compile lists of arbitrators and designate arbitrators where the
parties so request or where they are unable to choose arbitrators by mutual
agreement; prepare and recommend standard arbitration clauses and rules of
arbitral procedure; and provide the administrative services for arbitral
proceedings. Some of thé national institutions also carry out educational
activities, arrange for the publication of arbltral awards and of court decisions
affecting arbitration, and perform other activities directed towards the
improvement of arbitration facilities.

8, The facilities of the arbitration courts or commissions esteblished in
several countries of eastern Europe for dealing with disputes involving foreign
trade can be used only if at least one of the contesting bartieg has its
principal residence abroad., The national chambers of ccmmerce or arbitral

institutions in other areas are in the main concerned with domestic arbitration.

/l. ..'.
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With a few exceptions, however, the facilities of these organizations are also
available for the settlement of commercial disputes involving several national
jurisdictions, and may be used by parties of nationalities other than that of the

country to which the organization belongs.
(b) Organizations providing facilities for the settlement of disputes

arising in specific branches of trade or out of specific types of
contract

Qe | A number of commodity exchanges and trade assoclations serving the interests
of particular industries maintain arbitration facilitieﬁ for the settlement of
disputes arising in their particular branch of commerce, Frequently, the standard
contracts or general conditions of sale customary for commnercial transactions
relating to such industries or commodities contain a clause providing for
arblitration of disputesrthrough the facilities maintained by the industrial trade
assoclation or commedity exchange concerned. While some of these trade
assoclations are primarily concerned with disputes arising out of domestic trade,
a large proportion of the contracts which contain arbitration clauses providing
for submisslon of disputes to commodity exchanges or to industrial associgtions,
relates to the export-import trade and to maritime transport,

10, Such specialized arbitration facilities are, to thé knowledge of the
Secretariat, maintained by more than 120 trade associations or exchanges. They
‘cover a great range of commodities and industries, but there are some notable
exceptions, such as the machine tool and engineering trades, Nearly all such
specialized axbitration centres are located in western Europe, in the ,
United States of America or in countries of the British Commonwealth of Nations.
While the arbitral tribunals maintained for special: branches of industry or trade
probably handle proportionately the greatest number of arbitrations, the problems
involved in such cases tend to be less complex and revolvemostly around guestions
of fact rather than legal issues.é

1l. The arbitration facilities for specialized branches of trade are orgaﬁized
along the same lines ag those provided by national chambers of commerce or
arbitration institutes. The trade associations or exchanges as a rule recommend

standard arbitration clauses and Procedural rules, provide panels of impartial

3/ For exeample, the London Jute Association handled during a five~year period

I 4,798 arbitrations, all of which completed within ten days from the date of
submission, ‘ . ' ‘
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arbitrators, appoint arbitrators, referees or umpires where the parties so request ,
or where they cannot meke the selection by mutual agreement, and furnish the
necessary administrative facilities. In a few cases, commodity exchanges or
trade associations maintain a permanent arbitration committee to which parties
agreé in advance to submit their differences with regard to the quality of goods
supplied or to other gpecific questions of fact.

12, In some branches of industry, the arbitration facilities of ﬁrade
associgtions on the national level are supplemented by arrangements made by their
international organization (e.g.,. in the potato wholesale trade, the hides and
leather trades or the seed trade). The arbitration facilities of the
international association can either be used as a forum of first instance

in disputes arising between members of the trade associations in different
countries, or as an appeal'forum against arbitral awards rendered by an
arbitration body established by a national trade association., Some of the
commedity exchanges provide for appeals te an arbitral tribunal set up under the
rules of a corresponding exchange in another country (e.g., from the Gdynia

Cotton Exchange to the Le Havre Cofton Exchange).

(¢) International centres for general commercisl arbitration

13, While a number of organizations providing arbitration facilities on the
national level or for éﬁecial branches of trade are well equipped to handle
arbitration in disputes arising out of international commercial transactions or
between nationals of different countries, there are still some areas (both
geogrgphically and commodity- or trade~wise) where such facilities have not yet
been adequately developed. Moreover, in many instances the partieé may find 1t
desirable not to have the arbitration of their dispute administered by an
organizabtion belonging to a country of which ohe of the parties is a national or
resident.; A third'coﬁsideration which may lead to the use of international
arbitration centres is the circumstance that scme countries, because of their
legal systems, are not considered to be a suitable place to carry out the
arbitration of disputes affecting international trade.

14, The Court of Arbitration of the International Chember of Commerce, with
‘hea&quarters in Paris, is composed of officers and technical advisers appointed
by the Council of the International Chamber of Commerce, and of members appointéd ,
by each of the National Committees of the ICC. -The ICC Court of Arbitration does ‘
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‘not handle nearly as many cases as some of the national or industry-wide
arbitration centres: during the last two years, only about 100 requests Tor
assistance in the settlement of disputes were submitted to it. Nearly all of
these disputes, however, involved issues of law or other problems of some
complexity, rather than a simple determination of a question of fact. The majority
of cases handled by the ICC Court of Arbitration during the last two years
concerned disputes between nationals of west European countries, but some of the
parties were also from the Western Hemisphere (23), Asia (10) and Africa (8).
Resort to enforcement procedures was necessary in only nine cases, all the others
having been settled either through smicable consent or through voluntary compliance
with the arbitral award. |

15, The function of the ICC Court of Arbitration, as stated in 1ts statutes, 1s
"o ensure the epplication of the Rules of Conciliation and Arbitration of the
International Chamber of Commerce", The Court confirms the nomination of
arbitrators chosen by mutual agreement of the parties and appoints arbitrators
if the parties fail to do so within s, stipulated time limit, but does not

itself settle disputes referred to it. BSole arbitrators, as well as umpires,
referees or arbitrators presiding over the arbitration tribunal, are always
chosen from among nationals of countries other than those of the parties. Unless
the place of arbitrstion has been selected in advance by mutual agreement of the
parties, the ICC Cour£ of Arbitration also chooses a neutral ground where
‘arbitraiionvproceedings are to be held. The choice most frequently followed by
the ICC Court of Arbitration has been the domicile of the sole arbitrator or

of the neutral umpire, but due care has been taken not to select as a place

of arbitration countries where the laws do not leave the parties the freedom

to decide oh an arbitral procedure of their choice (e.g., Spain). ( Arbitration
proceedings between nationals of countries which have acceded to the Geneva
Convention of 1927 have always been held in the territory of one of the
. Parties to that Convéntion. |

16, In addition to the direct assistance %o parties who request its help in
arranging for an arbitration of thelr dispute, the ICC provides a variety of
other services directed towards indreasing the effectivenessg of international

commercial arbitration. Among them may be mentioned the preparation of standard

Joen
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arbitration clauses and of rules of arbitral procedure; the collection and
publication of national laws relating to arbitration; co~operation with the
International Institute for the Unification of Private Law of Rome and with other
organizations in endeavours to bring about an improvement of arbltral legislation;
the convening in 1946 of the Paris Conference on International Commercial
Arbitration in which the principal national arbitration centres participated;

end the establishment of the Bangkok Office to assist, in co~operation with ECAFE,
in the efforts toc promote better arbitration facilities in that region. |
17. Another international arbitration centre, for the settlement of commercial
disputes arising between nationals of countries in the Western Hemisphere, was
created in 1934 on the initiative of the Seventh International Ccnference

of American States. In accordance with a resolution adopted by this Conference,
the responsibility for establishing and maintaining an Inter=~America system of
arbitration was entrusted to the Inter-American Commercial Arbitration Commission
with headquarters in New York. Provisions were made for establishing in each of
the twenty~one American Republics a National Committee affiliated with the
Commission, for co-operation with the important commercial associations in the
different American republics, and for their representation on the Commission or
on its Advisory Committee. |
18, It is understood that the Inter-American Ccmmercial Arbitration Commission

- has been hindered by a lack of adequate arbitration legislation,ﬁ/ in developing
fully its programme of activities which provided for the establishment and
administration of commercial arbitration tribunals covering the principal cities
of all the Américan Republics, The Commission has, however, established an
inter~American panel of arbitrators, appointed from nominations made by national
committees affiliated with the Commissions It recommends three standard forms

of arbitration clauses and has adopted‘standard rules of arbitration procedure
prepared with a view to assure thelr applicabllity under the laws of the countries
in which the Commission operates. Of the approximately 2,000 controversies
submitted to the Commission, the majority was adjusted without formal arbitration
proceedings, by means of negotiated settlements through the gcecd offices of the
Commission or of its Business Relations Committee.

19, The Inter-American Commercial Arbitration Commission co-operates closely with
the American Arbitration Association and with the Canadian=American Commercilal

4/ See paragraphs 4O and 41 below.
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Arbitration Commission, which together constitute the Western Hemisphere system
of commerclal arbitration. The three organirzations co-ordinate their rules of
arbitral procedure and recommend the use of a joint standard arbitration clause.
This clause provides that disputes shall be settled by arbitration in accordance
with the rules of the American Arbitration Association, but that if any of the
parties to the dispute are domiciled in one of the Republics of Latin America or
in Canada, the rules of the Inter-American Commercial Arbitration Commission or
the Canadian-imerican Commercial Arbitration Commission, respectively, shall
epply; and that if any question should arise as to vhich rules are applicable,

a joint arbitration committee established by these three organizations shall
decide,

20. The Inter~American Commercial Arbitration Commission also concluded an
agreement with the International Chamber of Commerce to establish a link between
the two arbitration systems. Accordingly, in contracts concerning international
commercial transactions, the two organizations fecommend the inclusion of a clause
providing that disputes will be settled pursuant to the rules of the Inter-
American Commission if arbitration takes place in the Western Hemisphere, and
according to the rules of the International Chamber of Commerce if arbitration
takes place on any other continent; should the parties be unable to agree on the
place of arbitration, it will be chogen by a Joint Arbitration Committee, composed
of one representative of each of the two organizations and a neutral Chairman
chosen by the two other members.

2l. Agreements providing for a reciprocal application of arbitration rules and
recommending "joint standard arbitration clauses" were also concluded between
the American Arbitration Association on one side, and the International Chamber
of Commerceé/as well as the national arbitration centres of Australia, India,
Jepan, the NWetherlands, South Africa and the United Kingdom on the other. Some
of these agreements provide that if the place of arbitration cannot be chosen

by mutual agreement of the parties, it will be decided by a Joint Arbitration
Comilttee composed of representatives of the two organizations aﬁd a neutral

_ chairman, whilg others leave the choice of the place of arbitration to an impartial

2/ For views of the International Chamber of Commerce regarding the effectiveness
- of such agreements, see paragraph 57 below. ‘ ‘
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third body, such as the International Law Association (agreements with the

Unitéd Kingdom, Australian and South African arbitration centres), ‘or the
Netherlands Chamber of Cmmmerce in the United States of America (agreement with
Netherlands Arbitration Institute). Similar agreements were also entered into

by the Japan Commercial Arbitration Association with arbitration institutions in
India, Pakistan and the United States of America, as well as in Czechoslovakia,
Poland, Romania and the USSR; the latter four agreements differ however somewhat
from the preceding ones inasmuch as they do not provide for a choice of the place‘
of arbitration by the parties or by a neutral body, but stipulate that

arbitration shall slways be held through the arbitration centre of the country

to which the defendant belongs.

II. Arbitral procedures
22, The measure and manner in which the parties to a dispute can avail themselves

of the existing institutional facilities for arbitration is reflected to a large
excent in the different statutes and rules of procedure adopted by the various
arbitration centres. Vhile it would exceed the scope of this report to analyse
these provisions in aetail, it may be of interest to indicate briefly some of

the typical procedural rules and the range of solutions adopted with regard to the

main problems involved in arbitration proceedings.éy

(a) Composition of arbitral tribunals

Z. -Most frequently, arbitration tribunals are composed of three members. A few
important arbitration institutions (e.g., American Arbitration Association,
Netherlands Arbitration Institute, London Court of Arbitration), however,

provide normally for the appointmant of a sole arbitrator, while in many other
cases a sole arbitrator may be appointed if the parties so desire or if the dispute
involves only a small amount. Arbitration tribunals of five or even more members
are sometimes established.at the request of the parties, in instances where |

three arbitrators are unesble to make a unanimous award, or to hear appeals from

arbitral avards.

é/ A detailed analysis of the procedural rules applied by the arbitration
ingtitutions in Europe and the United States of America is contained in ECE

documents TRADE/WP.1/15 and addenda 1 to 7, and TRADE/WP.1/22.

Ja
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ol., - Arbitration tribunals of several members normally form a ccllegium presided
by a chairman, which makes its decisions eithef unanimougly or by majority vote.
Some rules provide, however, that the Chairman of an arbitration.tribunal shall
act as a "referee" with the sole authority to cast the decisive vote in case of
disagreement; or that he shall act as an "umpire" authorized to give an independeut
ruling as a sole arbitrator if the other members of the tribunal disagree on the
merits of thé dispute. The rules of some organizations permit legal assessors

or experts to have a seat on the arbitration tribunal without the right to vote.

(b) Appointment of arbitrators

25, Most arbitral institutions leave the appointment of a sole arbitrator in
the Tirst place to the mutual agreement of the parties; in many such cases the
parties can choose as arbitrator only a person listed on a panel drawn up by the
arbitral institution. If, however, the parties cannot agree on the choice of the
arbitrator within a specific time-limit, or if they so request, the arbitrator is
appointed by the arbitral institution. Some organisations (for instance the
American Arbitration Association) give to each party separately the opportunity
to state its order of preference for arbitrators listed on a panel drawn up by
the arbitral institution, and the arbitrator is then chogen by the institution
from among persons concurrently selected by both parties.

26. Vhere the rules provide for the appointment of arbitral tribunals of three
or more members, each party as a rule selects an equal number of arbitrators who
in turn select the Chairmen; if ,within certain time-~limits the party so entitled
fails to choose an arbitrator or the arbitrators cannot agree on their choice of
a Chairmen, the right of appointment devolves on the arblitral institution. The
arbitral institution is normally also responsible for replacing arbitrators
challenged by one of the parties, sometimes only after the lapse of a period
during which the party who designated the challenged arbitrator has the
opportunity to nominate a substitute. Only a few instances are known where
arbitral rules provide for the submission of disputes to a permanent or ad hoc
arbitration body sppointed by the arbitral institution, without giving the parties
Tirst an opportunity to choose their arbitrators by mutual agreemerit; such
procedure is used mainly by institutions spécializing in quality arbitrations

vhere the speed of arbitral proceedings is an essential factor.

[oos



E/CONF.26/4
Inglish
Page 1l

27. The laws of some countries (e.g., Italy) do not permit arbitrators to be

of a foreign nationality. In other countries where such a prohibition does not
apply, the rules of some arbitration centres nake express provision for inclusion
of arbitrators of foreign nationality on their panels or for the possibility of
appointing as arbitrators foreign nationals whose names are not on their regular
rancels.  The rules of the Cuurt of Arbitration of the International Chamber of
Commerce, of the Inter-American Commercial Arbitration Commission and of the
American Avrbitration Association provide that if the parties are of different
nationality or reside in different countries, one of them may request that a
national of a third country be appointed as the sole arbitrator or as chairman

of the arbitration tribunal.

(¢) Hearing procedures

28, With very few exceptions, the rules of arbitral institutions require a
vritten presentation of the claim submitted to arbitration, of any supporting
evidence, of the statements made in defence and of any counterclaims. On the
other hand, there are rules which do not prescribe the holding of any oral
hearings during the arbitration proceedings, and authorize the arbitrators i
make the award solelyon the basis of documentary evidence. A few arbitral
institutions specifically permit the presentation of documentation in foreign
languages, or nake provision for choosing the language in which the arbitration
proceedings shall be held. DMowst rules favour the privacy of arbitration
proceedings, and some permit the parties to use numbers or letters instead of
their nanes so as not o divulge their identity even to the arbitrators.

29. In the few cases where the rules contain any provisions on this point, such
rules usuwally stipulate that arbitral proceedings shall be held in the city or
country vhere the arbitral institution is situated, but some of the rules

give the parties or the arbitrators discretion to choose a different place of
arbitration, The rules of the national arbitration centres of some of the Rast
Buropean countries state explicitly that arbitration may take place ebroad if the
parties so reguest,while the rules of at least one trade association provide that
the arbitration tribunal shall meet in the respondent's country.  Special

provigions for the choice of the place of arbitration in disputes concerning

[oas
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international commercial trsnsactions are made by some organizations which -
entered intc agrecments concerning the adoption of the so-called Joint Standard
Arbitration Clause (see paragraphs 20 and 21 above ).

30, Most of the rules provide that if one of the parties fails ‘o plead or to
appeér; the arbitration proceedings shall continue and the arbitrators may make
their award on the basis of evidence supplied by the party which is not in
default. The rules of some arbitral institutions apply, however, such a solution
“only to cases where the respondent fails to appear or to plead, and provide that
the failure to plead or appear on the part of the claiment puts an end to the

arbitration proceedings.

(d) Arbitral awards

: 3L. The rules of procedure adopted by some chanbers of commerce and other
- arbitration centres provide that the arbitrators may render an award only after

they have endeavoured to conciliate the parties and the conciliation procedure

has failed. Other organizations leave preliminary conciliation proceedings to the

discretion of arbitrators without making them mandatory, or permit arbitrators to
draft their award on terms agreed between the parties. The Paris Chamber

of Arbitration and some of the trade associations authorize the arbitrators to
deliver a draft awvard which becomes final after a certain time if one of the
parties so regquests.

2. The Rules of Conciliation and Arbitration of the International Chanber of
Commerce provide that no award shall be issued by arbitrators until approved as
to its form by the Court of Arbitration; the Court alse reserves the right to
draw, if need be ; the attention of the arbitrator "even to points connected with
“the merits of the case, but with due regard to the arbitrator's liberty of
decision". On the other hand, the rules of the Arbitration Court of the
”,.Czechoslovak Chamber of Commerce require the arbitrators to comply with the Court’s
" ruiings. A number of organizations provide that the arbitrators shall include
in the avard a statement of reasons for their decision , but such a motivation

of the avard is not expressly required by the rules of several important arbitral




E/CONE. 26/h
English
Page 13

institutions, such as the American Arbitration Association, the London Cowrt of

e

Arbitration or the Federation of Indian Chanbers of Commerce and Industyy.-

(e) Applicable law

%5. Under the statutes and rules of procedure of most arbitral institutions, the
arbitrators are authorized to determine themselves the procedure to be followed
on questions which are not dealt with by the statutes or rules. Some
institutions provide, howeVer, that the law of the country to which the arbitral
institution belongs shall be applied to procedural questions which are not
covered in the rules adopted by the institution. The rules of the Court of
Arbi%ration of the International Chamber of Commerce stipulate that in the
ghsence of a provision in the Court's rules, the procedure shall be governed by,
the procedural law chosen by the parties, or, if they fail to choose the
applicable law, by the law of the country in which the arbitration takes place.
5, As regards the law applicable to the substance of the dispute, most of the
rules which contain any provision on the subject reflect the relevant requirements
of the laws of the country to which the institution belongs. The rules of
arbitral institutions in the Uhited Kingdom, in some Commonwealth countries and
in a few other areas stipulate that the arbitrators shall epply to the dispute
the national law of the country of the arbitral institution, including the
provisions relating to the conflict of laws. Some other arbitrel institutions
dispense arbitrators either entirely or partielly from applying a national law
and authorize them to base their awards on trade practices as reflected in
standard contracts, or on commercial usage, good faith and natural justice.
Arbitral institutions in several civil law countries provide expressly in their

rules of procedure that the arbitrators shall act as amiables compositeurs and

settle disputes on the bhasis of simple equity. The International Chamber of
Commerce rules provide that arbitrators may act as amiable compositeurs only if

their can do so without prejudice to the legal enforement of Tthe award.

Z/ These differences in the rules generally reflect the fact that the practice
of stating reasons for an arbitral award is compulsory under the laws of
some  countries but not required in others.

[oos
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%5 The rules of arbitral organizations -in the United Kingdom and a few other
;common law countries authorize arbitrators to refer questions of law arising
during the arbitration proceedings for decision to the competent law courts
(so-called "special case" procedure). The rules of some of the commodity
exchanges concerned mainly with quality arbitrations permit their Board of
Dirvectors to refer the whole dispute to law courts if they deem the question at

issue o be solely one of law or find a judicial enquiry to be desirable.

(f) Appeals and enfcrcement

36. Several arbitral institutions stipulate that arbitral awards rendered under
theiy éuépices are final and not subject to any appeal, and require the parties
who wish to avail themselves of their arbitration facilities to waive in

advance their right to any form of appeal from the arbitral award to regular courts.
" The rules of other arbitral institutions state explicitly that arbitral awards
may be appealed either to the regular courts having jurisdiction over the dispute,
or through an arpitration machinery for appeals provided for by the institution
iteelf. 1In the latter case, appeals may be submitted either to another
arbitration tribunal established in the same manner as the tribunal of first
instance but usually composed of a larger number of arbitrators, or to a special
appeals committee appointed by the institution itself or by its parent
 organization. At least one institution known to the Secretariat (the Bremen
‘Cétton Exchange ) has established three appeal instances within the framework of
its arbitration facilities.

37« Many arbitral institutions meke provision in their rules for steps whiéh would
Facilitate the enforcement of the award should the losing party fail to execute
it volunterily. In some countries, where a court exequatur ié a condition for
‘the validity of the award, provision is made for depositing a copy of the award
with the Reglstrar of the competent court, either automatically or at the

request of one of thevparties. Other organizations rely on moral pressure to
aSsu;e compliance with awards, and provide for giving publicity to non-execution
of fhe award, for debarment of the party which has failed to comply with an award
from using the facilities of the institution in the future, or in some cases for

the,expulsion of the party in default from the organization. A few organizations

]
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(¢ege, the Federation of Indien Chambers of Commerce and Industry) provide in
their rules that il a perty fails to comply with an award directing it to do a
certain eet, the other party wmay ask the arbiiration tribunal to assess the

apount of damages or compensation payable to it by resson of such non-compliance.

TIL. Acbivities Aiming at the Development or Unification of Arbitration Law

(ﬁ) Preparation of model legislation

8. Some activities of orgenizations engaged in promoting the improvement of
arbitral legislation were mentioned briefly in the PMemorandum on Recognition and
Enforcement of Poreign Arbitral Awards submitted by the Secretary-General to the
Beonomic and Sociel Council on 22 March LQSGVQ/ Included in this memorandum was
a reference to the draft Uniform Law on Arbitration prepered by the International
Institute for the Unification of Private Law of Rome, and to a study undertaken
by the Council of Burope with a view to determining the extent to which the
aribitration laws of its Members could be unified.

30, On 17 Jenuary 1958, after considering the results of this study, the
Consultative Assembly of the Council of Burope recommended that a committee of
governmental experts be appointed to draw up a Buropean Convention on Arbitration
in Respeet of International Relations of Private Law, using as a basis for its
work the project for a Uniform Law on Arbitration prepsred by the Rome Institute.
Vhile the competent orgens of the Council of Europe took due note of the
fortheoming United Nations Conference on International Commercial Arbitration

nnd of the desirability to avold any duplication of work between the organs of
the United Motions and the Council of Burope, they nevertheless recommended that
the dralt of the Buropean Convention on Arbitration to be prepared by the Council's
commitiee of experts should include provisions on enforcement of foreign ewards.
The ressons underlying this decision were, first, that it would not be practical
to divoree the question of enforcement from the question of internal arbitral
procedures and second, that more liberal and far-rcaching provisions for
enforcement of foreign erbitral awards may be put into effect within the

8/ orrieial Records, Economic and Social Council, 2lst session, agenda item 8,
annexes, document /2840, paragraphs 5 to T.

[ooe



| &/CONF.26/h
English
Page 16

narrower Buropean ares than in a convention encompassing, on a worldwide basis,
areas in which there are far greater differences in the development of internal
arbitration law.
’ LQ. In paragraph 17 above, mention was made of thé role played by the Organization
of American States in initiating the establishment of the Inter-American
Commercial Lrbitration Commission. Concurrently with its endeavours to provide
practical facilities for arbitration in the Western Hemisphere, the Organization
- of American States also attempted to eliminate the obstacles to the use of
‘arbitration caused by the absence of adequate arbitration laws or by their
diversity. Some general provisions concerning the execution of foreign
judgements and awards were included in the Montevideo Treaties and in the
‘Bustamente Code adopted at the Sixth International Conference of American States,
and the Seventh Conference recommended to the participating American Republics to
‘incorporate in their legal systems certain legislative standards ﬁroviding,
- inter alia, for the validity of arbitration clauses, the right of the parties to
designate arbitrators of their choice, the authority of arbitral institutions to
'adopt rules of arbitral procedure and to challenge or remove arbitrators, and the
possibility for the parties to waive or limit thelr rightvof appeal from the
‘awvard. As far as could be ascertained, only one State (Colombia) has enacted
- legislation in accordance with these recommendations, while at least one other
country (Brazil) adopted a new arbitration law without taking the recommended
legislative standards fully into account. |
b1, A project aiming at the preparation of a uniform law on international
'commercial arbitration for the Western Hemisphere was initiated by the Inter-
American Council of Jurists in 1950. At its third meeting in 1956, the Council
adopted a draft Uniform Law on Inter-American Commercial Arbitration prepared by
the Countil's Juridical Commitbee on the basis of comments and observations made
by a number of American States, and recommended that the provisions of this
Uniform Law be adopted by the American Repdblics in their respective legislations.
Up to the date of the preparation of this report, no information is aﬁailable on

such action having been taken by any of the States of the Western Hemisphere.

Jue.
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{v) Utulies of srvitration law and of arbitral procedureag/

o, A pusber of nonegovernmentel organizations included emong the subjects of
their work activities aiming at the improvement of arbitration legislation or
at o greater measure of uniformity in arbitral procedures. Particular mention
should be made in this comnexion of the International Law Association, the
Internacionsl Association of Legal Selences, the Society of Comparative

lLepislation end the Union Internationale des Avocats.

s, The International Law Associution considered the question of unification

of srbitration laewv al its conferences in Vienna (1926), Warsaw (1928),

pew York (19%0), and Budapest (1954) where a model standard arbitration clause
wos drawn up and recommended for adoption. Work on a draft of standerd procedural
rules for international commerciael arbitration began at the Paris Conference in
195G and led to the preparation of the so-called Copenhagen Rules in 1950. The
Intornational Law Association established and maintains a standing Committee on
International Commercial Arbitration which, among other work, submitted in 1958
to members of the Associntion a detalled questlionnaire to serve as a basis for a
study and r@pmét en the practice of commercial arbitration in various States.

bk, The International Assoclation of Legal Science, established in 1949 under
the nuspices of UNESCO, considered the problems of internationsl commerciel
arbitration at a Round-table Conference on the ILegal Aspects of Trade between
Froe and Planned Bconomies held in Rome in February 1958,  Particular attention
wes peld to the adventapges of arbitration in commercial transactions between such

srens, to problems arising in the execution of arbitral cleuses and enforcement
of ewerds, snd to the trend of decisions made in disputes arising in connexion
with trade between planned and free economies.

B, The Union Internationale des Avocats has studied problems relating to

intornationsl commercial arbitration in its congresses and commissions attended
meinly by practising lewyers. It has prepared and published in 1956 a manual

ennlysing the laws and Jjudielal practice of sixteen European countries and the

United States and is preparing the publication of a second volume containing

ﬁf ntudies gnd other activities undertaken by Unlted Nations orgens such as
FOE snd FOAFE are not described in this report. A brief reference to these
activities 1s contained in document E/28L0.
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information on arbitration laws of other countries, particularly those of the
‘Western Hemisphere, as well as on procedural rules adopted by arbitration centres
of recognized standing.

L6, 1In addition to the work carried out by organizations primarily interested
in the development of. international private law and in comparative law studies,
the practical aspects of arbitration law and the improvement of arbitral
procedures were also the subject of studies undertaken by several of the
organizations providing practical facilities for arbitration, such as the
International Chamber of Commerce (see paragraph 16 sbove), the American
Arbitration Association, the Netherlands Arbitration Institute and other arbitral
institutions referred to in Section I of this report. Some of the national
arbitration centres, such as the American Arbitration Association and the Qgﬂiﬂé
Francais de 1'Arbitrage, publish periodicals which contain studies and valuable

source material on problems of arbitration law and arbitral procedure.

IV. Factors congidered to stand in the way of the progress of arbitration
- and suggestions as to possible remedial measures for increasing the
effectiveness of international commercisl arbitration

4W7. In paragraph 2 above, reference is made to the invitation addressed by the
Secretary-General teo a number of orgahizations active in the field of
international commercial arbitration to state, among other things, their views
regarding the major obstacles to the progress of arbitration as a means of
settlement of private law disputes in international commercial matters. By way
of example, and to facilitate the preparation of the answers the\Secretartheneral
listed in this connexion the folldwing circumstances which might'possibly be
considered to constitute such obstacles: ,

(a) Differences in national laws with respect to arbitration procedures;

(b) Uncertainty regarding the exclusion of the Court's jurisdiction

where there is an arbitration agreement; _

(c) Difficulties in determining the law applicable to the validity of an

arbitration agreement, the arbitration procedure and the determination of the

issue;

(a) Uhéertainty regarding the powers of the arbitral tribunsl to decide

[een \

on such matters, as:
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(i) 4its own competence with respect to the matter in dispute, and in
particular, its competence to determine whether the issue isg
arbitrable;

(ii) +the extent to which it may decide ex aeguo et bono rather than on

the basis of a given law;

(e) Requirements 1n some countries as to the nationality of arbitrators;

(f) Difficulty of enforcement of foreign arbitral awards;

(g) Uncertainty as to vhether and to what extent the courts have the power

to review the validity of arbitral awards for alleged incompetence of the

arbitral tribunal or for other reasons;

(h) ZLack of uniformity in the rules of arbitral tribunals;

(1) ZLack of a standard arbitration clause or inadequacy of arbitration

clauses generally used in dealing with such problems as the procedure to be

followed where the parties are unable to agree on the designation of the

arbitral tribunal or the fixing of the place of arbitration;

(j) Insufficient arbitration facilities;

(k) Obstacles to the transfer of currency for the payment of arbitral awards
~ and costs.

- 48, Nearly all the organizations which submitted their views regarding obstacles
to the progress of arbitration stated that the factors enumerated in the preceding
paragraph did 1n‘fact, to a greater or lesser extent, stand in the way of an
increase in the use and éffectiveness of international commercial arbltration.
Among the items listed in the Secretary-General's letter, the following wére singled
out as constituting major impediments: differences in municipal legislation
governing arbitration procedures and the validity of arbitration agreements;
difficulties in enforcing foreign arbitral awards; lack of uniformity in the rules
of arbitral tribunals and in the use of sufficlently precise standard- arbitration
clauseg; and the iﬁsufficiency of exiSting arbitration facilities, Legislation
prohibiting the appointment of forelgn nationals as arbitrators and laws
atihorizing courts to review the merits of arbitral awards were also mentioned as
having serious adverse effect on international commercial arbltratlon, though

limited to the few countries in whlch such legislation ig still in force.
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49. Some‘organizations also emphasized the importance of the following obstacles
to the progress of arbitration to which no reference was made in the Secretary-
General's letter: the lack of knowledge among business about the existing
arbitration facilities and procedures, and their lack of confidence in the
possibility of a successful enforcement of arbitral awards in foreign countries
(Federation of Indian Chambers of Commerce and Industry); limitations placed in
certain countries upon the validity of arbitration clauses in contracts to which
one of the parties is a goverrment or a public ageney‘(Society of Comparative
Legislation); and restrictions placed under the laws of certain countries on the
freedom of the parties to determine the applicable rules of arbitral procedure
(Netherlands Arbltration Institute, International Chamber of Commerce ).

50. While all the organizations which submitted comments on this point agreed that
the attainment of a larger measure of uniformity in the laws governing arbitration
ig desirable and indeed essential to the progress of arbitration as a means of
éettlement of international commercial disputes; they differed on the methods by
which this aim could best be obtained., The international Institute for the
Unification of Private Law of Rome stressed the need for the adoption of a model
Uniform Law on Arbitration which would provide in each State for identical
regulation of matters such as validity of arbitration agreements, competence of
‘arbitrators, applicable rules of arbitral procedure, formal requirements of
ar%itral awards, execution of arbitral awards and judiclal control over arbitral
awards. In the oplnion of the Rome Institute, a universal édoption of such model
_legis}ation could have a more far-reaching effect in eliminating conflicts of law
and in facilitating enforcement of arbitral awards than could be achieved through
multilateral conventions.

51. 'The Soclety of Comparative Leglslation thought that the enactment of a.
- Uniform Law on Arbitration in a sufficiently important number of countries would
encounter considerable practical difficulties and take too long a time., I% |
o favoured therefore, as an alternative, measures alming at a géneral recognition
be the‘fréedom of ‘the parties to choose themselves the applicable law and _
procedural rules which would govern the arbitration proceedings. As a first step-
" in this direction, the new Convention on Recognition and Enforcement of Foréign

Arbitral Awards should stipulate clearly that the law”of the country where .

/-
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arbitration takes place shall only apply as a subsidiary or supplementary law in
cases where the parties themselves have not expressl& provided for their own choice
of applicable rules. |

52, The Foreign Trade Arbitration Commissioﬁ of the USSR All-Union Chamber of
Commerce‘expressed the view that the conclusion of an ilnternational Convention on -
the enforcement of forelgn arbitral awardé might not entirely remove the obstacles
created by differences in domestic legislation, as in many cases these differences
would still enable the losing party to delay the enforcement of awards on purely
formal grounds., The Commission therefore thought it desirable to institute, by
means of an international agreement, a uniform and simplified arbitral procedure
providing at the same time for the necessary guarantees of the validity of the
awards enforced. Simlilarly, the Indian Federation of Chambers of Commerce and
Tndustry proposed that the Economic and Social Council should formulate a set of
rules which would be applicable to arbitral proceedings between nationals of
different countries; such rules might be adopted by the varlous countries when

they become a Party to the new Convention.

53, A still different view was advocated by the International Law Assoc1atlon and
by some of the national arbitration centres (e g, , the American Arbltratlon
Association and Japan Commercial Arbitration Association). They con51dered that
rather than to engage in the difficult and time-consuming method of unifying ké

arbitral procedures through amending national laws or by international conventlons,

a world-wide uniformity of arbitration rules should first be obtained on a non- it
governmental level, ‘and that as a first step the various arbitration centres should
agree. on the adoption of a uniform set of rules of arbitral procedure. |
54, Most organizations which replied‘to the Secrgtary-General‘s letter stressed
the need for further studies aiming at the solution of existing difficulties in
the progress of arbitration. In this connexion, the American Arbitration
Asgoclation recommendea that the following questions should in particular be
examined:
{(a) +the adequacy for 1nternatlonal commercial arbltratlon of present
arbitration facilities which were established mostly for the purpose Qf‘
settling domestic disputeé; and tﬁe extent to which nationals of different

countries would be represented on existing panels of arbitrators.

/y...‘



E/CONF: 26/14
English
Page 22

(b) the availability of existing arbitration facilities to non-members of
the arbitral institution concerned or to residents of foreign countries.
(c) the existing provisions for publicity of awards, requirements as to
stating reasons for awards, and facilities for appeals from arbitral awards.
(d) the extent to which existing stendard arbitration clauses have obtained
general acceptance, and any changes that may be necessary in such clauses to
meet specific requirements.
55. Several organizations referred to the usefulness of the work carried out by
the ECE and ECAFE in the field of arbitration studies, and expressed thelr hope
that these activities could be continued and extended. The Rome Institute
mentioned the studiés now conducted by the Council of Europe (see paragraph 39 |
above), and also offered its assistance to the United Nations should the Conference
decide to make any recommendations relating to the development and unification of
arbitration law.
56, Nearly all organizations favoured an intensification of the educational
programmes on arbitration through training groups and seminars, and through
increased co-operation of arbitration institutions with leading assoclations of
the business community and of the legal profession., In particular with regard
to areas where the use of arbitration is not yet fully developed, the need was
felt to arrange for educational programmes which on one hand would promote the
knowledge about arbitration among businessmen and on the other would give to
arbitrators a better understanding of their tasks. Opinions were, however,:
divided on the question of publicity to be given to arbitral awards. While
several organizations favoured a systematic publication of awards, relevant
judicial decisions and other matters of interest to arbitration, others expressed
the apprehension that giving publicity to awards might deter some business from
submitting thelr disputes to arbitration.
57. There was general agreement on the need for increasing the co-ordination
between arbitration bodies, One organization stressed that better co-ordination
in the activities of national arbitration aésociations and greater co-operation
among them would also go a long ey in reducing the cost of arbitration. Several

organizations recommended a wider use of the Joint Standard Arbitration Clause
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broviding for the choice of the place of arbitration and of the applicable rules
Of procedure in cases vhere each party to a dispute wishes to arbitrate through a
Al fferent ins*titutioﬁ. The International Chamber of Commerce, however, stated
that its experience with such inter-organization agreements for applying the Joint
Standard Arbitration Clause had not proved to be successful. It preferred other
forms o+ co-operation (such as the establishment of liaison offices to co-ordinate
on an international level the activities of arbitration centres) which would Leave
the parties the free choice to use such arbitration institute ag was best sulted to
theilr needs.

53. Some organizatlions were in favour of taking measures for increasing the use
of arbitration in international trade contracts between private concerns on one
slde and governmental agencies on the other.y The Netherlands Arbitration
Institute Apointed out in this conﬂexion that disputes arising out of such contracts
may be submitted to the Permanent Court of Arbitration at The Hague, which since
1939 has made its facilities available for arbitration betweén governments and
private enterprises. ‘The International Law Association referred to the resgolution
adopted at its Copehagen Conference in 1950 ,‘ recommending the use of arbitration
in disputes between governments or government-controlled corporations and privéte
persons of different countries.

59. Among the measures suggested to increase and facilitate the use of arbitration P
particular emphasis was lald on the need to create national arbitration institﬁtes
in countries where such facilities are still lacking. The Indian Federation of
Chanlbers of Commerce and Industry recommended that the assistance of governments
and of trade and industrial organizations should be invited in order to encourage
the establishment of new arbitration centres. The Soclety for Comparative
Legislation also favourgd greater efforts by chambers of commerce and trade
associations to supplement the existing network of arbitration facilities; it
pointed out that an increase in the nuwber of arbitration centres would not only
provide more opportunities to use arbitration in the settlement of disputesr, but

also wouwld accelerate the movement towards an improvement of arbitration rules.

10/ See also paragraph Ll above concerning the Round Table Conference on the
Legal Aspects of Trade Between Free and Planned Economies.
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In addition to creating new facilities for international commercial arbitration,
it was also strongly recommended that a more widespread use bLe made of the practice
of inclﬁding on the panels of arbitrators nationals of countries other than that
in which the arbitration centre is located.

V. Comments on Draft Convention on the Recognition and Enforcement of Forelgn
Arbitral Awards

Generai Observations

60. General agreement with the draft Convention prepared by the Fconomic and
Social Counecil's Committee on the Recognition and Enforcement of Foreign Arbitral
Awards was expressed, subject to some comments on specific provisions, by the
Federation of Indian Chambers of Commerce and Industry, the Japan Commercial
Arbitration Association, the Bremen Cotton Exchange and the International Chamber
of Commerce.

61. The International Chamber of Commerce considered that the draft makes "a new
contribution towards facilitating recourse to arbitration in international
commercial relations" and that, provided certain amendments were made to it, the
néw Convention may encourage "a considerable increase in the number of countries,
at present limited, on the territory of whiéh a forelgn arbitral awerd could be
recognized aﬁd enforced". While the International Chanber of Commerce would not
insist on the changes proposed by it with regard to the title and to Article I,
pafagraph,l, of thg draft Convention, it emphasized the need for adopbing the other
amendments suggested iﬁ its previously submitted comments,—:I::-L~ noﬁably those
relating to Article I, paragraph 2, Article IIT (b) and Article IV (g). In the
opinion of the International Chamber of Commerce, "it is the very system recommended
by, the EC0SOC experts’which demands those particular amendments of the text".

62.\ The Bremen Cotton Exchange expressed preference for the draft recommended by
the ECOSOC Committee over the draft originally proposed by the Interhational
,Chamber of Commerce. It did not consider the idea of an international arbitral

avard and an international arbitration procedure as yet Teasible, as "there exist

ll/ Official Records, Economic and Social Council, twenty-first se581on, genda
" item 8, aTnexes, document E/2u22 Annex IT, pp. 10 to 15 and 17.
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t present only do ; 4 s
at preo A Mes+tic and foreign arbitration procedures and arbitration awards,

that 15 to say, onlyr national arbitration procedures and awards".

63. Cn the cther hand, in the opinion of the Polish Chamber of Foreign Trade the
Convention should be based on the recognition that international arbitral awards,
as understoed in the Convention » do not have the nationality of any State, and in
particular not of the State in whose territory they were made. Such international
averds, independent From the laws of particular countries, would not require a
duplication of judi<cial control both in countries where arbitration took place and’
vhere the award is -bo be performed or enforced. The title of the Convention should
therelore read "Cornrention on the ,Recog;nitiori and Bnforcement of International
Avards in Private ( Commercial) Law,"

6k, The Society of Comparative Legislation also favoured the concept of
international arbltiral awards and thought that this concept should be reflected in
the title of the Comvention. It considered that the development of international
commercial arbltrati on presupposes its liberation t0 fhe greatest possible extent
from the fetters of mnational legislations so as to better agsure enforcement.

This may be achleved -through bil’ateral and multllateral agreements or, still better,
by creating within the frameworﬁ of the United Nations an international mechinery
for registering intexrmnational awards, examining their regularity and issuing a

certification of thedir validity which would serve as a basis for the recognition

of the award in the country of enforcement; enforcement of awards so certified .

could then be refused only on specific grounds admitted by the Convention.

65. Several organi zations favoured the inclusion in the Convention of a provision
recognizing the vald Aity of arbitration agreements, so as to avoid their challenge
at the time when the award is sought to be relied upon. - The Polish Chamber of
Foreign Trade suggested’that "thg Convention_ought to begin with a provision that
the states participating in the Convention recognize the validity of the arbitration
clauses concluded between the physical persons resident in different states, and
legal versons vhose edlther main or subsidiary domicile is in different sta\’tes‘, and
to centoln provisioms as to the Protocol of 1923". The Federation of Indian

Chambers of Commerce and Industry suggested the following addition to Article T

of the Convention:

/...
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"Fach of the contracting states recognizes the validity of a written agreement
whether relating to existing or future differences by which the parties agree
- to submit to arbitration all or any differences that may arise between them
in connexion with any matter capable of settlement by arbitration"
The Japan Commercial Arbitration Association also favoured adding to the Convention

a reference to the recognition of validity of arbitration agreements.

Article 1

-66.' The Soclety of Comparative Leglslation saw an advantage in extending the scope
of the applicability of the Convention to all disputes which may arise (a) between
nationals which have their usual resldence or thelr principal establishment in
different . countrles, or (b) out of contracts which may have an effect in territories
other than those in whlch the parties have thelr domicile. The Society of
Comparative Legislation opposed restricting the application of the Convention to
~érbitral awards rendered in the territory of one of the Parties to the Convention
(which would be the case if the Parties availed themselves of the reservation
provided for in Article I, paragraph 2), because in its opinion such a restriction
would tend to limlt unduly the activities of international arbitration centres.

67. The Polish Chamber of Foreign Trade suggested that Article I, paragraph 1 of
the Convention\should not refer to "arbitral awards made in the territory of a
state other than the state in which such awards are relied upon , but to "arbitral
awvards which according to the law of the place of action (lex fori) are not
domestlc awards", because the nationality of the award may in some cases differ
from the State in which it is made. The Polish Chamber of Foreign Trade also
thought it advisable to include provisions extending the application of the

Conventionkto disputes arising out of commercial obligations ex delicto and

ex quasil delicto, such as torts, collisions at sea, etc., and to the recognition
 and‘enforcemeht of amicable settlements concluded in international arbitration.
68, 'The Foreign Trade Arbitration Commisgion of the All-Union Chamber of Commerce
- of the USSR proposed to include in Article I a statement to the effect that "the

~ Convention is applicable both to arbitral awards mede by an arbltral trlbunal

‘ establlshed by the rarties for the Speclflc purpose of settllng a dispute between

Jthem and: to arbitral awards made by permanent arbitral bodies,
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Article IIT

69, The Soclety of Comparative Legislation opposed the provision of Article III (D)
that an award must become final and operative in the country where it had been
rendered before its recognition and enforcement abroad can be obtalned; it
congidered that tﬁere is no justification for such a provision which would only
foster delaying tactics incompatible with the aims that the Convention seeks to
achieve. ITf the enforcement of the award was made dependent on the sometimes
conflicting procedural provigions in the country of arbitration, separate actiong
for enforcement might be required both in the country where the award was rendered
and in the country where it is to be relied upon, with all the difficulties and
delays that such a duplication of proceedings entails. Moreover, the laws of some
countries allowed practically unlimited periods during which the’losing party could
take action for setting aside the award. The Convention should therefore be based
on the principle that an arbitral award constitutes a prime facle title for
enforcement which should be refused only if a summary examination of the award by
the Judicial authorities of the country where it is beiﬁg relied upon discloses

the existence of any of the grounds stipulated in Article IV of the Convention.

70. The position that arbitral awards should be rendered more independent from

the law of the country where arbitration took place was also taken by the
International Institute for the Unification of Frivate Law at Rome. It expressed
the view that the enforcement of foreign awards should be refused oniy for a
limiﬁea number of reasons: either on grounds which are concurrently applicable
wnder both the laws of the country where the award was rendered and where it is

to be enfqrced, or solely on the grounds stipulated in the Convention without
further reference to the laws of the country where arbitration took place.

7L. The Poligh Chamber of Foreign Trade favoured the concentration of the Judicial
control of awards in the country where they are to be performed or'enforcedl in
order to avolid the need of examining the award in the country of arbitration which
may have been chosen by mere chance., The method of review of awards should be
uniform in all countries and should not concern the proper application of the law
of merits to the substance of the award. _

72, The Polisgh Chamber of Foreign Trade also suggested transferrlng the words 'and

in particular that the enforcement has not been suspended” from Article ITI (b) to

/e
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Article IV (e) so as to relieve the person seeking enforcement of an award from

‘ the burden of proving a negative fact. The Netherlands Arbitration Institute
favoured an outright deletion of this provision not only because it would be
dlfflcult to prove that something is not the case but also because the non-
eniercement of a suspended award 1s covered by other provisions of the Convention,
Article IV |

‘75. The Netherlands Arbitration Institute did not deem the present draft of the
Convention to constitute a considerable step forward vhen compared with the

1927 Geneva Convention. While some double control over arbitral awards seemed
1nev1table as long as arbitral awards were still connected with some nationality
and the concept of international awards was not generally accepted, the control of
the awards in the State where enforcement is sought should be limited as far as
‘,possible. In the opinion of the Institute, out of the eight grounds for refusing
enforcement provided in Article IV of the draft Convention, only the last one,
incompatibility with public policy, should be retained. No state would accept to
enforce an award which was agalnst its public policy, but in all other cases 1t
should suffice for the authorltles of the country of enforcement that the award is
operative (but not final and operative as Article IIT prescrlbes) in the country
where the award was made and that leave for execution in that country had been given.
The sanction on the control of the country of enforcement should oniy‘be a refusal
of enforcement, not annulment.

Th. The Japan Commercial Arbitration Association proPosed‘the deletion of
vsub-paragraph (f) of Article IV. It considered that this provision wasg superfluoum
~that it may cause difficulties of interpretation and that it may lead to a refusal
" of enforcement without real Justlrlcatlon. The Aesoclatlon also thought that the
vords "arbitral authority" at the beginning of sub—paragraph (g) of Article IV
5hpuld be more clearly defined.

5,  The Society of Comparatlve Leglslatlon volced strong objections agalnst
yroviding 1n sub- paragraph (g) of Article IV that enforcement of an award should be
efused if the comp051tlon of the arbitral authority or the arbitral procedure was
ot 1n accordance with the agreement of the parties "to the extent that such

greement wa.s lawful in the countrles where the arbltratlon took place". The

-
|
oo |
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Socieﬁy thought that such a provision would only give an undue advantage to a
party acting in bad faith, asg any well-foﬁnded objections against the arbitration
procedure agreed upon by the parties could be taken into account under other
provisions of the Convention without the need to introduce a reference to municipal
law. Such a reference to the procedural laws of the country of arbitration is in
particular dangerous as thelr interpretation would be left to foreign judges who
are not familiar with such laws. The requirement that the arbitration ‘agreement
shéuld be in accordance with the procedural laws of the country of arbitration would
therefore only complicate the task of the enforcement authorities without adding
any corresponding safeguards, |

76, The Federation of Indian Chambers of Commerce and Industry pointed out that

the words "fundamental" principles of law (ordre public) in sub-paragraph (h) of

Article IV had no clear legal meaning under the laws of many countries. The
Federation suggested that this expression be deleted, as its inclusion would make
the clause ambiguous and may lead to different interpretations in different

countries,

Article V

77. The Polish Chamber of Foreign Trade conysidered the expressions "duly
authenticated" and "duly certified" in Article V to be less precise than the
corresponding provisions of Article IV of the 1927 Geneva Conventiop , and expréssed
the abprehension lest the word ”duly”‘ be interpreted as being equivalent to the

requlirements of the lex fori.

Article VI

78. In the opinion of the Japan Commercial Arbitration Association, Articl‘e VI
should define more .clearly the relationship between the proposed Convention and the
Geneva Convention of 1927, If the proposed Oonvention was intended to be a sepa.i'ate’
and indépendent instrument, it Would'be desirable to clarify which Convention would
be applied by the signatories to both the 1927 Convention and the new Convention.
The quish Chamber of Foreign C[‘radé suggested that there should be exXpress prov:iﬁ.sion‘ _
to the effect that the 1927 Geneva Convention and the 1925 Protocol became extinct

as regards the States which ratified or acceded to the new Convention.
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79. The Society of Comparative Legislation considered that Article VI of the
Convention should be interpreted as applying only to instances where the law or
treaties in force in the country of enforcement contain provisions more favourable

+to the execution of awards.

Article VII

80. The Polish Chamber of Foreign Trade and the Foreign Trade Commission of the
All-Union Chamber of Commerce of the USSR considered that the provisions of
Article VII might unduly restrict the scope of application of the Convention, and
proposed to amend this Article so that any State could become a party to the
Convention. The Japan Commercial Arbitration Association and the Federation of
Indian Chambers of Commerce and Industry also favoured the opening of the
Convention to the signature of all states, The Federation of Indian Chambers of
Commerce and Industry further suggested that, should objections be raised to a
provision opening the Convention to all States, the present text of Article VIT,
paragraph 1, could be retained with the addition of the words "at the request of
one~fourth or more of the countries which have acceded to the Convention". The
addition of these words would lay down a definite procedure for invitations to be
addressed by the United Nations General Assembly and also make it possible that
the wishes of a significant number of the signatories to the‘Convention may be

carried out.

Article X

81, The Japan Commercial Arbitration ASsociation considered paragraph 2 of

Article X to be superfluous and self-evident.

Article XIII

82. The Japan Commercial Arbitration Association deemed it desirable to provide
that all disputes referred to in this Article not settled by negotiation or another
agreed mode of settlement should be referred to the international Court of Justice

yfbr decision, and therefore favoured the deletion of paragraph 2 of Article XIII.

P




