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16 NOVEMBRE 2023

ORDONNANCE

APPLICATION DE LA CONVENTION CONTRE LA TORTURE ET AUTRES
PEINES OU TRAITEMENTS CRUELS, INHUMAINS OU DEGRADANTS

(CANADA ET PAYS-BAS ¢. REPUBLIQUE ARABE SYRIENNE)

APPLICATION OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

(CANADA AND THE NETHERLANDS v. SYRIAN ARAB REPUBLIC)

16 NOVEMBRE 2023

ORDER
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INTERNATIONAL COURT OF JUSTICE

YEAR 2023
2023
16 November
General List
No. 188
16 November 2023

APPLICATION OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

(CANADA AND THE NETHERLANDS v. SYRIAN ARAB REPUBLIC)

REQUEST FOR THE INDICATION OF PROVISIONAL MEASURES

ORDER

Present:  President DONOGHUE;  Vice-President GEVORGIAN;  Judges TOMKA, ABRAHAM,
BENNOUNA, YUSUF, XUE, SEBUTINDE, BHANDARI, ROBINSON, SALAM, IWASAWA,
NOLTE, CHARLESWORTH, BRANT; Registrar GAUTIER.

The International Court of Justice,
Composed as above,

After deliberation,

Having regard to Articles 41 and 48 of the Statute of the Court and Articles 73, 74 and 75 of
the Rules of Court,

Makes the following Order:
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1. On 8 June 2023, Canada and the Kingdom of the Netherlands (hereinafter “the Applicant
States™ or “the Applicants”) filed in the Registry of the Court an Application instituting proceedings
against the Syrian Arab Republic (hereinafter “Syria”) concerning alleged violations of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(hereinafter the “Convention against Torture” or the “Convention™).

2. At the end of their Application, the Applicant States
“respectfully request the Court to adjudge and declare that Syria:

(a) has breached, and continues to breach, its obligations under the Convention against
Torture, in particular those in Articles 2, 7, 10, 11, 12, 13, 14, 15, 16, and 19,

(b) must fully accept its responsibility for those internationally wrongful acts;

(c) must cease any such ongoing violations forthwith and comply with its obligations
under the Convention against Torture;

(d) must provide appropriate assurances and guarantees of non-repetition of violations
of the Convention against Torture;

(e) must investigate and where warranted, prosecute and punish those responsible for
acts of torture, while also guaranteeing fair treatment at all stages of the proceedings
for any person against whom proceedings are brought; and

(f) must provide individual victims full reparation, including compensation and
rehabilitation, for the injury they have suffered as a consequence of those
internationally wrongful acts.

The applicants further respectfully request the Court to adjudge and declare that
Syria has committed a serious breach of a peremptory norm of international law, due to
its gross or systematic failure to fulfill its obligation under Article 2 of the Convention
against Torture not to commit torture as well as to prevent its officials and other persons
acting in an official capacity from perpetrating acts of torture, and determine the legal
consequences thereof.”

3. In their Application, the Applicant States seck to found the Court’s jurisdiction on
Article 36, paragraph 1, of the Statute of the Court and on Article 30, paragraph 1, of the Convention
against Torture.

4. Together with the Application, the Applicant States submitted a Request for the indication
of provisional measures with reference to Article 41 of the Statute and to Articles 73, 74 and 75 of
the Rules of Court.

5. At the end of their Request, the Applicant States asked the Court to indicate the following
provisional measures:

“(a) Syria shall immediately take effective measures to cease and prevent all acts that
amount to or contribute to torture and other cruel, inhuman or degrading treatment
or punishment;
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In light of the greatly enhanced risk for detainees of being subjected to torture and
other cruel, inhuman or degrading treatment or punishment, Syria shall
immediately:

(i) cease arbitrary detention, and release all persons who are arbitrarily or
unlawfully detained;

(i1) cease all forms of incommunicado detention;

(iii) allow access to all of its official and unofficial places of detention by
independent monitoring mechanisms and medical personnel, and allow contact
and visitations between detainees and their families and legal counsel; and

(iv) take urgent measures to improve the conditions of all of its official and
unofficial detention facilities to ensure all detainees are treated with humanity
and with respect for the inherent dignity of the human person in accordance
with international standards;

Syria shall not destroy or render inaccessible any evidence related to the
Application, including, without limitation, by destroying or rendering inaccessible
medical or other records of injuries sustained as a result of torture or other cruel,
inhuman or degrading treatment or punishment or the remains of any person who
was a victim of torture or other cruel, inhuman or degrading treatment or
punishment;

(d) Syria shall safeguard any information concerning the cause of death of any detainee

(e

who died while in detention or while hospitalised, including forensic examination
of the human remains and places of burial, as well as afford the next of kin of any
person who died as a result of torture or other cruel, inhuman or degrading treatment
or punishment, following arrest, hospitalisation or detention with a death certificate,
stating the true cause of death;

Syria shall disclose the location of the burial sites of persons who died as a result of
torture or other cruel, inhuman or degrading treatment or punishment following
arrest, hospitalisation or detention, to the next of kin;

Syria shall not take any action, and shall ensure that no action is taken, which may
aggravate or extend the existing dispute that is the subject of the Application, or
render it more difficult to resolve; and

(g) Syria shall provide a report to the Court on all measures taken to give effect to its

6. The Registrar immediately communicated to the Government of Syria the Application, in
accordance with Article 40, paragraph 2, of the Statute of the Court, and the Request for the
indication of provisional measures, in accordance with Article 73, paragraph 2, of the Rules of Court.
He also notified the Secretary-General of the United Nations of the filing of the Application and the
Request for the indication of provisional measures.

Order for provisional measures, beginning no later than six months from its issuance
and every six months thereafter pending the resolution of the dispute.”
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7. Pending the notification provided for by Article 40, paragraph 3, of the Statute, the Registrar
informed all States entitled to appear before the Court of the filing of the Application and the Request
for the indication of provisional measures by a letter dated 13 June 2023.

8. By a letter dated 8 June 2023 accompanying the Application, Canada informed the Court of
the appointment of Mr Alan H. Kessel, Assistant Deputy Minister and Legal Adviser at Global
Affairs Canada, as Agent for the purposes of the case. By a letter dated 2 November 2023, Canada
subsequently informed the Court of the appointment of Mr Louis-Martin Aumais, Director General
of the Public International Law Burcau at Global Affairs Canada, as Co-Agent.

By a letter dated 8 June 2023 accompanying the Application, the Kingdom of the Netherlands
informed the Court of the appointment of Mr René J.M. Lefeber, Legal Adviser at the Ministry of
Foreign Affairs, as Agent for the purposes of the case, and of Ms Annemaricke Kiinzli, Legal
Counsel at the Ministry of Foreign Affairs, as Co-Agent.

9. By letters dated 9 June 2023, the Registrar informed the Parties that, pursuant to Article 74,
paragraph 3, of its Rules, the Court had fixed 3 July 2023 as the date for the opening of the oral
proceedings on the request for the indication of provisional measures. Subsequently, by letters dated
23 June 2023, the Registrar informed the Parties that the Court had decided to postpone the opening
of the oral proceedings until 19 July 2023. By a letter dated 13 July 2023, Syria asked the Court to
postpone the hearings by three months. After having ascertained the views of the Applicant States,
which opposed this request, the Court postponed the opening of the hearings until 10 October 2023.
The Parties were informed of the Court’s decision by letters dated 14 July 2023.

10. In accordance with Article 43, paragraph 1, of the Rules of Court, the Registrar addressed
to States parties to the Convention against Torture the notifications provided for in Article 63,
paragraph 1, of the Statute of the Court. In addition, in accordance with Article 69, paragraph 3, of
the Rules of Court, the Registrar addressed to the United Nations, through its Secretary-General, the
notification provided for in Article 34, paragraph 3, of the Statute of the Court.

11. By a letter dated 9 October 2023, the chargé d’affaires of the Embassy of Syria in Brussels
informed the Court that his Government had decided not to participate in the hearings due to open
on 10 October 2023 and that the Court would be provided with “the details of [Syria’s] position in a
separate letter”.

12. At the public hearing held on the morning of 10 October 2023, oral observations on the
request for the indication of provisional measures were presented by:

On behalf of Canada and the Netherlands: Mr René J. M. Lefeber,
Ms Annemarieke Kiinzli,
Ms Teresa Crockett,
Mr Alan H. Kessel.

13. At the end of their oral observations, the Applicant States asked the Court to indicate the
following provisional measures:
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“(a) Syria shall immediately take effective measures to cease and prevent all acts that
amount to or contribute to torture and other cruel, inhuman or degrading treatment
or punishment;

(b) In light of the greatly enhanced risk for detainees of being subjected to torture and
other cruel, inhuman or degrading treatment or punishment, Syria shall
immediately:

(1) cease arbitrary detention, and release all persons who are arbitrarily or
unlawfully detained;

(i1) cease all forms of incommunicado detention;

(iii) allow access to all of its official and unofficial places of detention by
independent monitoring mechanisms and medical personnel, and allow contact
and visitations between detainees and their families and legal counsel; and

(iv) take urgent measures to improve the conditions of all of its official and
unofficial detention facilities to ensure all detainees are treated with humanity
and with respect for the inherent dignity of the human person in accordance
with international standards;

(c¢) Syria shall not destroy or render inaccessible any evidence related to the
Application, including, without limitation, by destroying or rendering inaccessible
medical or other records of injuries sustained as a result of torture or other cruel,
inhuman or degrading treatment or punishment or the remains of any person who
was a victim of torture or other cruel, inhuman or degrading treatment or
punishment;

(d) Syria shall safeguard any information concerning the cause of death of any detainee
who died while in detention or while hospitalised, including forensic examination
of the human remains and places of burial, as well as afford the next of kin of any
person who died as a result of torture or other cruel, inhuman or degrading treatment
or punishment, following arrest, hospitalisation or detention with a death certificate,
stating the true cause of death;

(e) Syria shall disclose the location of the burial sites of persons who died as a result of
torture or other cruel, inhuman or degrading treatment or punishment following
arrest, hospitalisation or detention, to the next of kin;

(f) Syria shall not take any action, and shall ensure that no action is taken, which may
aggravate or extend the existing dispute that is the subject of the Application, or
render it more difficult to resolve;

(g) Syria shall provide a report to the Court on all measures taken to give effect to its
Order for provisional measures, beginning no later than six months from its issuance
and every six months thereafter pending the resolution of the dispute; and

(h) Syria shall take immediate actions to reduce the risk of torture being committed by

its officials and other personnel, including by issuing instructions to ensure that
detainees are treated in accordance with their human dignity, suspending all
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personnel suspected of having committed torture or other ill-treatment pending
investigation, lifting de facto immunity for those of its officials who commit torture,
and ensuring that statements obtained under torture are not used as evidence in any
proceedings.”

14. By a letter dated 10 October 2023 and received in the Registry early in the afternoon on
the same day, the chargé d’affaires of the Embassy of Syria in Brussels communicated to the Court
the position of his Government regarding the request for the indication of provisional measures
submitted by Canada and the Netherlands. This letter was immediately transmitted to the Applicant
States.

15. By a letter dated 13 October 2023, Syria informed the Court of the appointment of
Mr Ammar Al-Arsan, chargé d’affaires of the Embasssy of the Syrian Arab Republic in Brussels,
and of Mr IThab Hamed, Counselor at the Permanent Mission of the Syrian Arab Republic to the
United Nations Office in Geneva, as Agents for the purposes of the case.

16. The Court regrets the decision taken by Syria not to participate in the oral proceedings on
the request for the indication of provisional measures.

17. The non-appearance of a party has a negative impact on the sound administration of justice,
as it deprives the Court of assistance that a party could have provided to it. Nevertheless, the Court
must proceed to discharge its judicial function at any phase of the case (see Allegations of Genocide
under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukrainev.
Russian Federation), Provisional Measures, Order of 16 March 2022, 1.CJ. Reports 2022 (1),
p. 217, para. 21).

18. Though formally absent from the proceedings at a particular or all stages of the case,
non-appearing parties sometimes submit to the Court letters and documents by means not
contemplated by its Rules. It is valuable for the Court to know the views of both parties in whatever
form those views may have been expressed (see Allegations of Genocide under the Convention on
the Prevention and Punishment of the Crime of Genocide (Ukrainev. Russian Federation),
Provisional Measures, Order of 16 March 2022, 1.C.J. Reports 2022 (1), p. 217, para. 22).

19. The Court will therefore take account of the letter communicated by Syria on 10 October
2023 (see paragraph 14 above) to the extent that the Court finds this appropriate in discharging its
duties. It emphasizes that the non-appearance of a party in the proceedings at any stage of the case
cannot, in any circumstances, affect the validity of its decision (Allegations of Genocide under the
Convention on the Prevention and Punishment of the Crime of Genocide (Ukrainev. Russian
Federation), Provisional Measures, Order of 16 March 2022, 1.C.J. Reports 2022 (1), p. 217,
para. 23).
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1. PRIMA FACIE JURISDICTION
1. General observations

20. The Court may indicate provisional measures only if the provisions relied on by the
applicant appear, prima facie, to afford a basis on which its jurisdiction could be founded, but need
not satisfy itself in a definitive manner that it has jurisdiction as regards the merits of the case (sce
Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide (Ukraine v. Russian Federation), Provisional Measures, Order of 16 March 2022, 1.C.J.
Reports 2022 (1), pp. 217-218, para. 24).

21. In the present case, the Applicant States seck to found the jurisdiction of the Court on
Article 36, paragraph 1, of the Statute of the Court and on Article 30, paragraph 1, of the Convention
against Torture (see paragraph 3 above). The Court must therefore first determine whether those
provisions prima facie confer upon it jurisdiction to rule on the merits of the case, enabling it — if
the other necessary conditions are fulfilled — to indicate provisional measures.

22. Article 30, paragraph 1, of the Convention against Torture reads as follows:

“Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation shall, at the
request of one of them, be submitted to arbitration. If within six months from the date
of the request for arbitration the Parties are unable to agree on the organization of the
arbitration, any one of those Parties may refer the dispute to the International Court of
Justice by request in conformity with the Statute of the Court.”

23. Canada, the Netherlands and Syria are all parties to the Convention against Torture;
Canada ratified the Convention on 24 June 1987, the Netherlands ratified it on 21 December 1988,
and Syria acceded to it on 19 August 2004. None of the Parties has entered a reservation to Article 30
of the Convention.

2. Existence of a dispute relating to the interpretation or application
of the Convention against Torture

24. Article 30, paragraph 1, of the Convention against Torture makes the Court’s jurisdiction
conditional on the existence of a dispute relating to the interpretation or application of the
Convention. According to the established case law of the Court, a dispute is “a disagreement on a
point of law or fact, a conflict of legal views or of interests™ between parties (Mavrommatis Palestine
Concessions, Judgment No. 2, 1924, P.C.IJ., Series A, No. 2, p. 11). In order for a dispute to exist,
“[i]t must be shown that the claim of one party is positively opposed by the other” (South West Africa
(Ethiopiav. South Africa; Liberiav. South Africa), Preliminary Objections, Judgment, 1.C.J. Reports
1962, p. 328). The two sides must ““hold clearly opposite views concerning the question of the
performance or non-performance of certain’ international obligations” (Alleged Violations of
Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Preliminary
Objections, Judgment, 1.C.J. Reports 2016 (1), p. 26, para. 50, citing Interpretation of Peace Treaties
with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, 1.C.J. Reports 1950, p. 74).
To determine whether a dispute exists in the present case, the Court cannot limit itself to noting that
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one of the Parties maintains that the Convention applies, while the other denies it (see Allegations of
Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide
(Ukraine v. Russian Federation), Provisional Measures, Order of 16 March 2022, 1.C.J. Reports
2022 (1), pp. 218-219, para. 28).

25. Since the Applicant States have invoked as the basis of the Court’s jurisdiction the
compromissory clause in an international convention, the Court must ascertain, at the present stage
of the proceedings, whether it appears that the acts complained of are capable of falling within the
scope of that convention ratione materiae (see Allegations of Genocide under the Convention on the
Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation), Provisional
Measures, Order of 16 March 2022, I.C.J. Reports 2022 (1), p. 219, para. 29).

26. The Applicant States contend that the exchanges between the Parties, extending over more
than a decade and including statements made in multilateral fora, public statements and diplomatic
Notes, clearly show that there is a dispute between the Applicants and Syria relating to the
interpretation and application of the Convention against Torture. According to the Applicants, since
at least 2011, they have consistently expressed their profound concern regarding the human rights
situation in Syria and have repeatedly called on Syria to meet its international human rights
obligations, including those set out in the Convention against Torture. They maintain that in various
multilateral settings, including the United Nations Security Council, General Assembly and Human
Rights Council, they have specifically made known their disagreement and concern with regard to
ongoing practices of torture and other cruel, inhuman or degrading punishment or treatment in Syria
and that, each time, Syria has either remained silent or expressed disagreement.

27. The Applicants further state that, on 18 September 2020, the Netherlands formally notified
Syria of the dispute between them and requested that negotiations be held pursuant to Article 30,
paragraph 1, of the Convention against Torture, with regard to Syria’s failure to comply with its
obligations under that Convention. According to the Applicants, the Netherlands publicly announced
that it had taken this step and, the next day, Syria publicly denounced the Netherlands’ actions. The
Applicants add that, on 3 March 2021, Canada made a similar request for negotiations with Syria
pursuant to Article 30, paragraph 1, of the Convention against Torture, “[i]n light of the longstanding
dispute between the Government of Canada and the Syrian Arab Republic”. This request was also
accompanied by a public announcement. The Applicants note that, on 12 March 2021, they made a
joint statement regarding their intention to hold Syria accountable for the violations of its obligations
under the Convention against Torture. The Applicants also refer to a “Statement of Facts™ and a
“Statement of Law”, which they presented to Syria in writing on 9 August 2021. These documents
included a description of the relief sought by the Applicants. The Applicants state that, on
30 September 2021, they were informed by Syria that it “rejected ‘in toto” the characterisation of the
dispute as its ‘international responsibility for the recent breaches of its obligations under the
Convention against Torture’, along with the Statement of Facts and Statement of Law™.
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28. The position of Syria, as set out in the letter of 10 October 2023 from the Embassy of Syria
in Brussels, is that the Applicants have failed to prove the elements required according to the Court’s
jurisprudence to establish the existence of a dispute. According to Syria, the correspondence
exchanged between Syria and the Applicant States and two in-person meetings of their delegations
held in April and October 2022 show that

“Syria did not hold contradictory opinions to those of the applicants, and was trying to
understand the concerns raised by them, find out their points of view, and obtain more
information about them, with the aim of verifying and dealing with them if necessary
or required, and reaching an agreement with the applicants”™.

29. Syria further contends that “the statements and releases issued by the applicants . . . were
merely general and not specifically related to the ‘existence of dispute’ according to the Convention
against Torture” and that “they came in the context of the general framework of the developments of
the situation in Syria”. In addition, Syria states that “the correspondence that took place between the
Parties was of a procedural nature, and in the context of an attempt to understand the aspects raised
by the applicants™.

30. The Court recalls that, for the purposes of determining whether there was a dispute between
the parties at the time of filing an application, it takes into account in particular any statements or
documents exchanged between them, as well as any exchanges made in multilateral settings (see
Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide (Ukraine v. Russian Federation), Provisional Measures, Order of 16 March 2022, 1.C.J.
Reports 2022 (I), pp. 220-221, para. 35). The existence of a dispute is a matter for objective
determination by the Court; it is a matter of substance, and not a question of form or procedure (7bid.).

31. The Court takes note of the Applicants’ assertion that they have raised allegations of
violations of the Convention since 2011 in various multilateral fora as well as in bilateral settings.
The Court will first turn to the statements made on a bilateral basis. In this respect, the Netherlands
and Canada each sent a diplomatic Note to Syria, dated 18 September 2020 and 3 March 2021
respectively, in which they alleged that Syria had failed to fulfil its obligations under the Convention
against Torture. The Applicants sent their first joint diplomatic Note on 21 April 2021, in which they
recalled, inter alia, these individual diplomatic Notes. In a diplomatic Note dated 30 September
2021, Syria acknowledged that the Applicants had sent the “Statement of Facts” and “Statement of
Law” on 9 August 2021 and stated that it rejected “in toto” the “formulation” by the Applicants
which referred to its “international responsibility for breaches of its obligations under the Convention
against Torture”. In a series of subsequent diplomatic Notes in which the Parties discussed the
possibility of further exchanges, Syria expressed its respect for the Convention against Torture and
asserted that it paid attention to its international obligations, including under the Convention. The
Court considers that these exchanges between the Parties prior to the filing of the Application indicate
that they differ as to whether certain acts or omissions allegedly committed by Syria gave rise to
violations of the latter’s obligations under the Convention against Torture. In view of the above, it is
not necessary for the Court to consider the Applicants’ contentions with respect to exchanges made
in multilateral fora.
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