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 I. Introducción  

1. El Comité Especial sobre la Elaboración de Normas Complementarias presenta este 

informe de conformidad con la decisión 3/103 y las resoluciones 6/21 y 10/30 del Consejo 

de Derechos Humanos. 

 II. Organización del período de sesiones 

2. El Comité Especial celebró 17 sesiones durante su 13er período de sesiones, que tuvo 

lugar en el Palais Wilson, en Ginebra, del 22 de mayo al 2 de junio de 2023. 

 A. Asistencia 

3. Asistieron al período de sesiones representantes de Estados Miembros, organizaciones 

intergubernamentales y organizaciones no gubernamentales reconocidas como entidades 

consultivas por el Consejo Económico y Social (véase el anexo III). 

 B.  Apertura del período de sesiones 

4.  El 13er período de sesiones del Comité Especial sobre la Elaboración de Normas 

Complementarias fue inaugurado por el Jefe Interino de la Subdivisión de Estado de Derecho, 

Igualdad y No Discriminación de la Oficina del Alto Comisionado de las Naciones Unidas 

para los Derechos Humanos, Abdoul Thioye. 

5. El Sr. Thioye declaró que, 75 años después de la aprobación de la Declaración 

Universal de Derechos Humanos, que proclamaba que todos los seres humanos nacían libres 

e iguales en dignidad y derechos y que toda persona tiene todos los derechos y libertades sin 

distinción alguna de raza, ningún país podía afirmar que estaba libre de racismo. En todo el 

mundo aumentaban el racismo, la discriminación racial, la xenofobia y las formas conexas 

de intolerancia. 

6. El Sr. Thioye recordó que la iniciativa Derechos Humanos 75 del Alto Comisionado 

instaba a los Estados Miembros a adoptar medidas concretas y enérgicas para cumplir la 

promesa de igualdad y no discriminación establecida en la Declaración Universal de 

Derechos Humanos. Afirmó que era más necesario que nunca avanzar en la elaboración de 

un protocolo adicional de la Convención Internacional sobre la Eliminación de Todas las 

Formas de Discriminación Racial. 

 C. Elección del Presidente-Relator 

7. En su primera sesión, el Comité Especial eligió por aclamación como 

Presidenta-Relatora a Kadra Ahmed Hassan, Representante Permanente de Djibouti ante la 

Oficina de las Naciones Unidas y otras organizaciones internacionales en Ginebra. 

8. La Presidenta-Relatora dio las gracias al Comité Especial por su reelección y se 

comprometió a seguir ejerciendo la Presidencia de una manera inclusiva, que reflejara todas 

las opiniones. Afirmó que contaba con la cooperación y el compromiso constructivo del 

Comité durante todo el período de sesiones. 

9. La Presidenta-Relatora recordó que, en su 12º período de sesiones, el Comité Especial 

había acordado que, de conformidad con su mandato, se recurriría a un grupo de expertos 

jurídicos, representativos de diferentes regiones y sistemas jurídicos, y se les asignaría la 

tarea de presentar a la Presidenta-Relatora, con vistas a la preparación de su documento, 

orientaciones y aportaciones precisas. El Comité había esbozado las preguntas, cuestiones y 
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sugerencias que debían considerar los expertos en esa tarea1, y el Consejo de Derechos 

Humanos había hecho suyo el resultado en su resolución 51/32. 

10. Entre períodos de sesiones, los expertos, informados de las preguntas, cuestiones y 

sugerencias que les había planteado el Comité Especial en su 12º período de sesiones, habían 

emprendido investigaciones y análisis jurídicos a fin de proporcionar esas aportaciones y 

orientaciones. 

11. La Presidenta-Relatora indicó que el Comité Especial se encontraba en una fase de su 

labor en la que podía empezar a realizarse un examen estructurado y centrado del posible 

contenido de la norma complementaria, y afirmó que el Comité aprovecharía el 13er período 

de sesiones para seguir realizando avances sustantivos en cuestiones y preguntas clave, 

guiándose por su mandato de elaborar, como cuestión prioritaria y necesaria, normas 

complementarias en forma de una convención o uno o varios protocolos adicionales de la 

Convención Internacional sobre la Eliminación de Todas las Formas de Discriminación 

Racial2. Señaló que el Comité examinaría el documento de la Presidencia y que los trabajos 

del 13er período de sesiones deberían continuar los avances sustantivos sobre estas cuestiones 

y preguntas clave. 

12. La Presidenta-Relatora alentó al Comité Especial, tal como se había articulado en el 

Programa de Acción de Durban, a redoblar sus esfuerzos para reforzar la protección del 

creciente número de víctimas del racismo y la discriminación racial en todo el mundo, y 

subrayó que la labor del Comité sobre el protocolo adicional debía siempre reforzar, y en 

ningún caso menoscabar, las disposiciones de la Convención. 

13. En conclusión, la Presidenta-Relatora expresó su deseo de que, como en anteriores 

períodos de sesiones, el Comité Especial llevara a cabo sin contratiempos la labor básica que 

se le había encomendado, y alentó a las delegaciones y a los asistentes a que hicieran 

aportaciones sustantivas durante el período de sesiones, tratando de lograr un consenso. 

 D.  Aprobación del programa 

14. En la primera sesión, el Comité Especial aprobó el siguiente programa para su 

13er período de sesiones: 

1. Apertura del período de sesiones. 

2. Elección del Presidente-Relator. 

3. Aprobación del programa y del programa de trabajo. 

4. Presentaciones y debate con expertos jurídicos sobre el párrafo 79, apartados a) 

a d), del informe A/HRC/51/573. 

5. Presentación y debate del proyecto de documento de la Presidencia relativo a 

los posibles alcance, términos, elementos y estructura de un “proyecto de 

protocolo adicional de la Convención para tipificar como delito los actos de 

carácter racista y xenófobo” de conformidad con la resolución 51/32 del 

Consejo de Derechos Humanos. 

6. Presentación y debate de los aspectos de procedimiento de un protocolo 

adicional de la Convención Internacional sobre la Eliminación de Todas las 

Formas de Discriminación Racial en el contexto del derecho internacional 

público. 

7. Conclusiones y recomendaciones del período de sesiones. 

8. Aprobación de las conclusiones y recomendaciones del 13er período de 

sesiones. 

  

 1 A/HRC/51/57, párr. 79. 

 2 Decisión 3/103 y resoluciones 6/21 y 10/30 del Consejo de Derechos Humanos. 

 3 Informe del Comité Especial acerca de su 12º período de sesiones. 

http://undocs.org/sp/A/HRC/51/57
http://undocs.org/sp/A/HRC/51/57
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 E. Organización de los trabajos 

15. En la primera sesión, la Presidenta-Relatora presentó el proyecto de programa de 

trabajo del período de sesiones, que fue aprobado. El programa de trabajo figura en el 

anexo II del presente informe. La Presidenta-Relatora invitó a los asistentes a formular 

declaraciones de carácter general. Las delegaciones felicitaron a la Presidenta-Relatora por 

su reelección e hicieron declaraciones de apertura. 

16. El representante de Côte d’Ivoire, hablando en nombre del Grupo Africano, reafirmó 

el apoyo de este último al mandato del Comité Especial. Subrayó la necesidad de que se 

otorgara mayor importancia al racismo sistémico, que el Grupo condenaba en la medida en 

que afectaba a la vida de los africanos y afrodescendientes. La Declaración y el Programa de 

Acción de Durban habían constituido un avance significativo en la determinación de los 

efectos nefastos del colonialismo y la discriminación y en la identificación de la 

discriminación racial y el racismo estructurales, que requerían una reflexión urgente. Subrayó 

que los Estados Miembros de las Naciones Unidas debían mantener el impulso creado por 

los compromisos contraídos en Durban. Señaló que la abolición de la esclavitud y del 

colonialismo no habían eliminado la discriminación racial estructural y explicó que las 

manifestaciones contemporáneas de racismo debían considerarse prolongaciones de la 

injusticia y la desigualdad raciales a las que no se había puesto el debido remedio. El Grupo 

Africano consideraba que el colonialismo, la esclavitud y la trata de personas esclavizadas 

eran las causas de muchas formas de prejuicios y violaciones de los derechos humanos, y 

señaló que la Declaración y el Programa de Acción de Durban subrayaban que la trata 

transatlántica de esclavos y el colonialismo seguían siendo las causas profundas del racismo, 

la discriminación racial, la xenofobia y las formas conexas de intolerancia contra los 

africanos y los afrodescendientes. El Grupo Africano consideraba que los Estados tenían 

obligaciones en materia de reparaciones por la esclavitud y el colonialismo que seguían sin 

reconocerse en gran medida en la actualidad. 

17. El representante del Pakistán, hablando en nombre de la Organización de Cooperación 

Islámica (OCI), declaró que las ideologías racistas y populistas estaban alimentando la 

violencia contra las personas por motivos de raza, color, religión o creencias, así como de 

origen étnico, y que, influidos por tales ideologías, varios países habían aprobado legislación 

que contribuía a la discriminación contra los musulmanes en la sociedad, estereotipaba a las 

mujeres y niñas musulmanas y restringía el uso de los velos que cubrían la cabeza o el rostro. 

Señaló que los refugiados, los migrantes y las comunidades indígenas eran a menudo objeto 

y víctimas de discriminación estructural y sistémica, que menoscababa su dignidad, sus 

derechos y sus libertades. Afirmó que el odio antimusulmán era tolerado o sancionado por 

algunos Estados y promovido por los medios de comunicación como libertad de expresión, 

lucha contra el terrorismo o medidas de seguridad nacional. Afirmó que, resultaba alarmante 

que, en ocasiones, no se lograra prevenir las manifestaciones de islamofobia mediante una 

legislación adecuada y su aplicación efectiva. La OCI condenaba los recientes incidentes de 

quema de Coranes en tres Estados, que, según el representante, formaban parte de la 

islamofobia estructural y no eran hechos aislados, sino más bien la continuación de 

acontecimientos que habían sucedido a lo largo de muchos años. Señaló que los Estados 

afectados eran incapaces de responder con eficacia o de exigir responsabilidad a los autores, 

y que esto reforzaba las inquietudes globales acerca de la voluntad de los Estados de cumplir 

sus obligaciones en virtud del derecho internacional de los derechos humanos. Ello señalaba 

la existencia de lagunas sustantivas en las normas jurídicas internacionales de protección 

contra la discriminación basada en la religión o las creencias. El statu quo era inadecuado, y 

las medidas debían estar a la altura de los retos contemporáneos y las soluciones 

correspondientes. El orador expresó su agradecimiento por la participación de expertos 

jurídicos en el 13er período de sesiones y expresó su deseo de colaborar con ellos en relación 

con una serie de cuestiones y elementos que debían incluirse en el protocolo adicional. 

Reiteró la importancia de garantizar el equilibrio geográfico y la diversidad de los sistemas 

jurídicos en la selección de los expertos que asistían a la Presidenta-Relatora del Comité 

Especial, como se establecía en la resolución 51/32 del Consejo de Derechos Humanos, ya 

que esto era fundamental para garantizar un enfoque inclusivo y transparente del mandato 

del Comité. El orador esperaba con interés un proyecto de protocolo adicional basado en las 

aportaciones de los expertos jurídicos y los Estados Miembros para proseguir las 
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negociaciones, y aseguró a la Presidenta-Relatora el compromiso constructivo de la OCI 

durante el período de sesiones. 

18. El representante del Iraq declaró que la lucha contra el racismo y la discriminación y 

el odio raciales era un elemento central de la Declaración Universal de Derechos Humanos. 

Señaló que, a pesar de los esfuerzos y las iniciativas emprendidas por los Estados para 

combatir el racismo y garantizar la libertad de expresión, muchas personas eran víctimas de 

manifestaciones de racismo, y de discriminación, odio y violencia raciales, causados por el 

discurso de odio racista. Reafirmó el apoyo del Iraq a la labor del Comité Especial sobre la 

preparación de normas internacionales acerca de la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial para hacer frente al racismo y la 

discriminación por motivos de religión o de creencias, especialmente la islamofobia. El 

representante señaló que el discurso de odio continuaba en las redes sociales, y a menudo 

desembocaba en violencia, lo que obstaculizaba el ejercicio de los derechos humanos. 

19. La representante de la Arabia Saudita dijo que su país se sumaba a la declaración 

formulada por el Pakistán en nombre de la OCI. Recordó que, el 15 de marzo de 2023, se 

había conmemorado por primera vez el Día Internacional de Lucha contra la Islamofobia y 

expresó su preocupación por el aumento de incidentes de islamofobia, incluida la quema del 

Corán en algunos Estados. Afirmó que el derecho a la libertad de expresión no permitía la 

incitación a la discriminación, la hostilidad o la violencia. Recordó que una cultura de paz, 

armonía y tolerancia y acuerdo mutuos era esencial para eliminar todas las formas de racismo, 

discriminación racial, xenofobia y las formas conexas de intolerancia. La representante 

recordó la importancia del mandato del Comité Especial y declaró que el protocolo adicional 

sería una herramienta fundamental para colmar las lagunas jurídicas y normativas existentes 

en la lucha contra todas las formas de racismo, incluida la xenofobia. Reiteró la voluntad de 

la Arabia Saudita de participar constructivamente en la elaboración de normas 

complementarias para reforzar la arquitectura internacional de los derechos humanos 

existente en materia de la lucha contra el racismo, la discriminación racial, la xenofobia y las 

formas conexas de intolerancia. 

20. El representante de la República Bolivariana de Venezuela expresó su preocupación 

por el aumento del discurso de odio, la xenofobia, la incitación al odio, los movimientos 

extremistas y los partidos políticos neonazis o de extrema derecha, que amenazaban los 

progresos realizados en la promoción de los derechos de los grupos vulnerables, en particular 

los afrodescendientes. Señaló que, a pesar de las dificultades derivadas de las medidas 

coercitivas unilaterales contra su país, su Gobierno estaba combatiendo la pobreza y la 

desigualdad con un enfoque multidimensional que empoderaba a los grupos sociales más 

vulnerables, sin discriminación. El representante acogió con satisfacción la labor del Comité 

Especial sobre la preparación de normas complementarias a la Convención Internacional 

sobre la Eliminación de Todas las Formas de Discriminación Racial, y expresó su deseo de 

seguir avanzando hacia la formulación de nuevas normas para combatir todas las formas 

contemporáneas de discriminación, incluida la incitación al odio racial y religioso. Reiteró el 

compromiso de la República Bolivariana de Venezuela con la lucha contra el racismo, la 

discriminación racial, la xenofobia y las formas conexas de intolerancia, que socavaban los 

derechos humanos básicos y seguían constituyendo un gran desafío para la humanidad. 

21. La representante del Brasil expresó su apoyo al mandato del Comité Especial y a todos 

los demás mandatos contenidos en la resolución 51/32 del Consejo de Derechos Humanos. 

Reafirmó el compromiso del Brasil de luchar contra el racismo, la discriminación racial, la 

xenofobia y las formas conexas de intolerancia y señaló que en la Constitución y el derecho 

penal del Brasil el racismo ya se consideraba un delito. Afirmó que el Brasil contaba 

desde 1989 con una ley específica para sancionar los actos motivados por prejuicios basados 

en la raza, el color, la etnia o la nacionalidad, que había sido modificada en 2023. La oradora 

aseguró a la Presidenta-Relatora la participación constructiva del Brasil durante el período 

de sesiones. 

22. La representante de Nigeria hizo suyas las declaraciones formuladas por Côte d’Ivoire 

y el Pakistán en nombre del Grupo Africano y la OCI, respectivamente, y reafirmó el apoyo 

de Nigeria al mandato del Comité Especial. Señaló que el racismo, la discriminación racial, 

la xenofobia y las formas conexas de intolerancia se manifestaban de muchas maneras, y que 

los recientes episodios de populismo, extremismo de derechas e islamofobia, que se 
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expresaban abiertamente en algunas partes del mundo, indicaban la necesidad de elaborar 

normas complementarias. La oradora acogió con satisfacción la elaboración de normas 

complementarias y condenó enérgicamente todas las formas de racismo, discriminación 

racial, xenofobia y formas conexas de intolerancia, especialmente contra los migrantes y las 

personas afrodescendientes. Esperaba y aguardaba que el resultado de las deliberaciones 

del 13er período de sesiones marcara el rumbo de las negociaciones sustantivas sobre la 

elaboración de normas complementarias. 

23. La representante de Cuba reiteró el compromiso de su país con el mandato del Comité 

Especial y su disposición a seguir trabajando de forma constructiva para avanzar en su 

aplicación. Señaló que persistían las dificultades para aplicar la Declaración y el Programa 

de Acción de Durban, aprobados hace 20 años, y la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial, más de medio siglo después de 

su entrada en vigor. Recordó que estos instrumentos no se aplicaban plenamente, que la 

discriminación seguía proliferando a un ritmo alarmante, y que el racismo estructural e 

institucional estaba presente en muchos países. Señaló el aumento del discurso de odio y de 

los actos violentos basados en el odio hacia las minorías, los migrantes y los refugiados, y 

hacia naciones enteras. Explicó que, en Cuba, el discurso de odio, la intolerancia y las 

ideologías supremacistas por motivos de nacionalidad, etnia o religión estaban prohibidas 

por ley y eran ajenas al país. Señaló que la Constitución nacional y el referéndum de 2019 

habían reforzado el derecho a la igualdad y prohibido la discriminación, y expresó el 

compromiso de Cuba de combatir los estereotipos raciales y los prejuicios nocivos para la 

sociedad.  

24. El representante de Sudáfrica hizo suya la declaración del Grupo Africano. Señaló 

que, desde su aprobación en 1965, la Convención Internacional sobre la Eliminación de 

Todas las Formas de Discriminación Racial no se había actualizado, a diferencia de muchas 

otras convenciones históricas. Muchas convenciones se habían redactado en una época en la 

que los derechos humanos no se aplicaban de forma igualitaria y en la que gran parte de la 

población mundial seguía bajo el yugo de la opresión colonial. Afirmó que era imperativo 

actualizar las convenciones mediante protocolos facultativos, y que así se había hecho con 

casi todas las convenciones excepto con la Convención Internacional sobre la Eliminación 

de Todas las Formas de Discriminación Racial. Dijo que no todos los Estados habían podido 

participar en la elaboración de la Convención como entidades no coloniales. Señaló que el 

mundo había cambiado considerablemente desde entonces, al igual que la comprensión del 

racismo, sus causas y sus efectos; en particular, la comprensión de que los sistemas de 

gobierno en algunas partes del mundo beneficiaban sistemáticamente a una raza en 

detrimento de otras. El representante recordó que la Conferencia Mundial contra el Racismo, 

celebrada en 2001 en Durban (Sudáfrica), había actualizado la comprensión del racismo, la 

discriminación racial, la xenofobia y las formas conexas de intolerancia entre todos los 

Estados libres. Era decepcionante que más de 20 años después de su aprobación, la 

Declaración y el Programa de Acción de Durban no se hubieran aplicado plenamente. El 

representante subrayó que los grupos que no habían participado en la elaboración de la 

Convención Internacional sobre la Eliminación de Todas las Formas de Discriminación 

Racial en 1965 consideraban que había lagunas en la Convención, en particular con respecto 

a lo que constituía racismo sistémico, estructural e institucional, y cómo afectaba a la vida de 

las personas en todo el mundo. Instó a promover un entendimiento común de estas cuestiones 

mediante la elaboración de una norma complementaria, para garantizar que todos los Estados 

adoptaran un mismo enfoque a la hora de combatir el racismo, la discriminación racial, la 

xenofobia y las formas conexas de intolerancia. Animó a todos los Estados a trabajar con una 

mentalidad abierta para llegar a un entendimiento común durante el período de sesiones. 

25. La representante de China acogió con satisfacción la organización del período de 

sesiones y observó con pesar que, a pesar de los esfuerzos realizados por la comunidad 

internacional en los más de dos decenios transcurridos desde la aprobación de la Declaración 

y el Programa de Acción de Durban, aún quedaba camino por recorrer para eliminar el 

racismo, la discriminación racial, la xenofobia y las formas conexas de intolerancia. Señaló 

que la esclavitud transatlántica y el colonialismo se encontraban entre las principales causas 

profundas del racismo, la discriminación racial, la xenofobia y las formas conexas de 

intolerancia, y que persistían sus efectos negativos en el disfrute de todos los derechos 

humanos. China exhortó a todas las partes a que resolvieran los problemas relacionados con 
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los legados del colonialismo, especialmente sus repercusiones negativas en el disfrute de los 

derechos humanos, y que defendieran la justicia y la equidad internacionales, a fin de 

promover la gobernanza internacional de los derechos humanos de forma más equitativa, 

justa, razonable e inclusiva. La oradora reafirmó el compromiso constructivo de China a lo 

largo del período de sesiones. 

26. El representante de la República Islámica del Irán hizo suya la declaración formulada 

por el Pakistán en nombre de la OCI. Expresó la profunda preocupación de la República 

Islámica del Irán por los continuos y crecientes incidentes antiislámicos, y condenó las 

recientes quemas del Corán. Manifestó su gran preocupación por la discriminación sistémica 

e institucional, en línea y fuera de la red, contra los musulmanes y otros grupos religiosos en 

diferentes partes del mundo. Señaló que las continuas políticas de demonización y 

alterización, amparadas en los principios de libertad de expresión y lucha contra el 

terrorismo, así como el discurso de odio y la estigmatización, eran un legado negativo del 

neocolonialismo, las políticas de apartheid, los estereotipos, la violencia, la xenofobia y la 

intolerancia contra los africanos, los afrodescendientes y los seguidores de las religiones 

abrahámicas. Afirmó que esto ponía en peligro la paz y la tranquilidad, alimentaba las 

disensiones y propagaba el odio, el rencor y la enemistad en el mundo. Expresó la 

preocupación de su país por que la Declaración y el Programa de Acción de Durban no se 

aplicaran plenamente como marco de referencia. Hizo hincapié en la importancia de estos 

como documento complementario de la Convención Internacional sobre la Eliminación de 

Todas las Formas de Discriminación Racial y sugirió que ello se tuviera debidamente en 

cuenta durante la redacción del protocolo adicional. Su país apoyaba plenamente el mandato 

del Comité Especial y pedía a la Presidencia-Relatoría que se asegurara de que comenzaran 

las negociaciones sobre el proyecto de protocolo adicional de la Convención para tipificar 

como delitos los actos de carácter racista y xenófobo. Subrayó que cualquier retraso en el 

cumplimiento de ese mandato pospondría el enjuiciamiento de los autores de esas 

atrocidades, y que asegurar la rendición de cuentas era responsabilidad del Comité. Afirmó 

que era imperativo que el Comité evitara cualquier desviación del mandato original de su 

trabajo, y que encontrara la voluntad política necesaria para colmar las lagunas jurídicas y 

conceptuales de la Convención, para hacer frente a las diversas formas y manifestaciones de 

racismo, discriminación racial, xenofobia, incluida la islamofobia, y las formas conexas de 

intolerancia, y para proporcionar recursos adecuados a las víctimas. Reafirmó el pleno apoyo 

de la República Islámica del Irán al Comité y su compromiso constructivo con su labor. 

27. La representante de la Unión Europea se refirió a la conmemoración del 

75º aniversario de la Declaración Universal de Derechos Humanos, que garantizaba todos los 

derechos humanos a todas las personas sin discriminación alguna. Afirmó que el reto seguía 

siendo hacer realidad estas normas. Explicó que el Plan de Acción de la Unión Europea 

Antirracismo (2020-2025) pretendía hacer de la igualdad el eje de todas las políticas de la 

Unión Europea y promovía la aprobación y aplicación de planes de acción nacionales contra 

el racismo. La representante afirmó que incitar públicamente a la violencia o al odio por 

motivos de raza, color, religión, ascendencia u origen nacional o étnico estaba prohibido en 

la Unión Europea. Señaló que la legislación de la Unión Europea combatía los delitos racistas 

y xenófobos, y que sus Estados miembros estaban obligados a tipificar como delito la 

incitación pública a la violencia o al odio contra un grupo de personas, o un miembro de 

dicho grupo, definido por su raza, color, religión, ascendencia u origen nacional o étnico. Los 

Estados miembros estaban obligados a garantizar que la motivación racista o xenófoba se 

considerara una circunstancia agravante de cualquier otro delito penal, o que dicha 

motivación se tuviera en cuenta en la determinación de las penas. La Unión Europea estaba 

tomando medidas concretas para contrarrestar el discurso de odio en línea y estaba trabajando 

en el registro y la denuncia de los delitos motivados por el odio, la recopilación de datos a 

ese respecto, la formación y la capacitación de las fuerzas del orden en ese ámbito, el apoyo 

a las víctimas de delitos motivados por el odio y la lucha contra el discurso de odio en línea. 

Estas medidas se habían adoptado al amparo de la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial, que la Unión Europea 

consideraba un instrumento vivo capaz de abordar los retos nuevos y emergentes. Las 

posibilidades de acción en el marco de la Convención eran inagotables, razón por la cual la 

Unión Europea seguía opinando que la Convención no presentaba lagunas sustanciales ni de 

procedimiento y que no se requerían normas complementarias ni un protocolo adicional. La 
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Unión Europea consideraba que la Convención ya abordaba el discurso de odio, los delitos 

motivados por el odio, las nociones de superioridad racial, el perfilado racial y la 

discriminación en el acceso a los derechos humanos, y que los verdaderos obstáculos se 

encontraban en su aplicación plena y efectiva. La representante sugirió que la Convención 

debía leerse conjuntamente con otros instrumentos existentes, incluidos los artículos 19 y 20 

del Pacto Internacional de Derechos Civiles y Políticos. Afirmó que la orientación en lo 

relativo a limitar el derecho a la libertad de expresión y opinión debía derivarse del artículo 20 

del Pacto. Reafirmó que la Unión Europea seguiría luchando contra el racismo y la 

discriminación racial con todos los medios de que disponía y que la lucha contra el racismo 

era un deber jurídico, político y moral. 

 III. Debates 

 A. Presentaciones y debate con expertos jurídicos sobre el párrafo 79, 

apartados a) a d), del informe del Comité Especial  

acerca de su 12º período de sesiones  

28. En su primera sesión, celebrada el 22 de mayo de 2023, el Comité Especial examinó 

el tema 4 de su programa, a saber, el debate con expertos jurídicos sobre el párrafo 79, 

apartados a) a d), del informe del Comité acerca de su 12º período de sesiones4. Los siguientes 

expertos jurídicos debatieron con el Comité Especial el documento que habían preparado, 

titulado “Aportaciones y asesoramiento preliminares de los expertos sobre las cuatro 

preguntas5 contempladas en el párrafo 79, apartados a) a d), del informe A/HRC/51/57”: 

Rhonda Bain, ex-Magistrada del Tribunal Supremo y Tutora Asociada de la Facultad de 

Derecho Eugene Dupuch (Bahamas); Beatrice Bonafe, Catedrática de Derecho Internacional 

de la Universidad Sapienza de Roma (Italia); Joanna Botha, Jefa del Departamento de 

Derecho Público de la Facultad de Derecho de la Universidad Nelson Mandela (Sudáfrica); 

Mark Drumbl, Catedrático de Derecho de la Promoción de 1975 y Director del Instituto de 

Derecho Transnacional de la Washington and Lee University (Estados Unidos de América); 

y Li-Ann Thio, Catedrática de la Cátedra del Rector de la Facultad de Derecho de la 

Universidad Nacional de Singapur (Singapur). Los expertos abordaron cuestiones relativas a 

la estructura, el alcance, los elementos y los términos de un proyecto de protocolo adicional 

para tipificar como delito los actos de carácter racista y xenófobo. En el anexo I del presente 

informe figura un resumen de las presentaciones y del debate posterior. 

29. El Comité Especial prosiguió estos debates en relación con el tema 4 del programa, 

con la aportación de expertos jurídicos, durante su segunda sesión, celebrada el 22 de mayo 

de 2023, y sus sesiones tercera y cuarta, celebradas el 23 de mayo de 2023. En el anexo I del 

presente informe figuran los resúmenes de las presentaciones y los debates posteriores. 

 B. Presentación y debate del proyecto de documento de la Presidencia 

30. En su quinta sesión, celebrada el 24 de mayo de 2023, el Comité Especial examinó el 

tema 5 del programa, a saber, el debate del proyecto de documento de la Presidencia relativo 

a los posibles alcance, términos, elementos y estructura de un proyecto de protocolo adicional 

para tipificar como delito los actos de carácter racista y xenófobo, de conformidad con la 

resolución 51/32 del Consejo de Derechos Humanos. La Presidenta indicó que el proyecto 

de documento se había facilitado a todos los presentes en la sala y se había enviado por correo 

  

 4 A/HRC/51/57. 

 5 Las cuatro preguntas eran las siguientes: 

   a) ¿Cuáles son los elementos que deben definirse jurídicamente para tipificar como delito los 

actos de carácter racista y xenófobo en los planos nacional, regional o internacional? 

   b) ¿Qué estructura tendría un documento jurídico destinado a penalizar los actos de carácter 

racista y xenófobo? 

   c) ¿Cuál debe ser el alcance de ese documento? 

   d) ¿Qué términos deben definirse como mínimo? 

http://undocs.org/sp/A/HRC/51/57
http://undocs.org/sp/A/HRC/51/57
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electrónico a todos los coordinadores regionales, delegaciones y participantes en el período 

de sesiones del Comité Especial6. 

31. La Presidenta-Relatora presentó el proyecto de documento que se le había encargado 

preparar. Recordó la recomendación que había formulado el Comité Especial, en el 

documento final de su 12º período de sesiones, de que, de conformidad con el mandato del 

Comité, se recurriera a un grupo de expertos jurídicos, representativos de diferentes regiones 

y sistemas jurídicos, y se les asignara la tarea de presentar a la Presidenta-Relatora 

orientaciones y aportaciones con vistas a la preparación de su documento7. 

32. La Presidenta-Relatora explicó que el documento proponía para el protocolo adicional 

una estructura amplia, basada en los textos de los instrumentos internacionales, y que su 

anexo también contenía el proyecto de un intento de incorporar, en el marco de un protocolo 

adicional, los elementos sustantivos adoptados por el Comité Especial en su décimo período 

de sesiones8. El documento de la Presidencia también se basaba en los debates mantenidos 

por el Comité con los expertos jurídicos durante los dos días anteriores, así como en el 

documento que los expertos habían preparado, para el 13er período de sesiones, sobre las 

cuatro cuestiones del alcance, los elementos, los términos y la estructura. 

33. La Presidenta-Relatora propuso guiar al Comité Especial, destacando los aspectos 

esenciales del proyecto de documento de la Presidencia, una vez que el Comité lo hubiera 

examinado. A continuación, invitó a formular opiniones y declaraciones de carácter general 

sobre el documento. Las representantes de la República Islámica del Irán, el Pakistán —en 

nombre de la OCI— y la Unión Europea solicitaron más tiempo para examinar el documento 

y obtener instrucciones, a fin de poder participar constructivamente y aportar opiniones y 

observaciones al respecto. 

34. La representante del Brasil apoyó la propuesta de aplazar el debate sobre el proyecto 

de documento de la Presidencia y propuso que la Presidenta-Relatora hiciera una 

introducción y síntesis del proyecto de documento en la sexta sesión, lo que daría a las 

delegaciones tiempo suficiente para consultarlo. 

35. La Presidenta-Relatora decidió aplazar el debate sobre el proyecto de documento hasta 

la próxima sesión para que el Comité Especial pudiera examinarlo, y solicitó al Comité 

observaciones preliminares sobre el texto. Se levantó la sesión. 

36. En su sexta sesión, celebrada el 24 de mayo de 2023, el Comité Especial prosiguió, 

en relación con el tema 5 del programa, su examen del proyecto de documento de la 

Presidencia relativo a los posibles alcance, términos, elementos y estructura de un proyecto 

de protocolo adicional para tipificar como delito los actos de carácter racista y xenófobo, de 

conformidad con la resolución 51/32 del Consejo de Derechos Humanos. 

37. La Presidenta-Relatora presentó el texto al Comité Especial e hizo una síntesis del 

documento, indicando las secciones y cuestiones clave que requerían aportaciones, reflexión 

y un examen más detenido por parte de los miembros del Comité.  

38. Comenzó recordando que las convenciones de tipificación se habían redactado con 

una estructura específica para reflejar los principales aspectos que debían determinarse 

cuando los Estados se comprometían a tipificar como delito actos prohibidos y a enjuiciar 

esos delitos. Señaló que las cláusulas de las convenciones de tipificación podían dividirse en 

dos grupos principales: a) las cláusulas necesarias para tipificar el delito y definir las 

obligaciones que asumía el Estado en relación con los tribunales penales nacionales, las 

investigaciones, los enjuiciamientos y la asistencia judicial; y b) las cláusulas accesorias, que 

variaban en función de cada proceso de redacción. Comentó que estas últimas requerían una 

  

 6 El proyecto de documento de la Presidencia puede consultarse en https://www.ohchr.org/sites/default/ 

files/documents/hrbodies/hrcouncil/adhoc-complementary-standards/chairpersons-draft-document-

24052023.pdf. 

 7 A/HRC/51/57, párr. 79. 

 8 Resumen de las cuestiones y los posibles elementos examinados en relación con la aplicación de la 

resolución 73/262 de la Asamblea General y la resolución 34/36 del Consejo de Derechos Humanos 

sobre el “comienzo de negociaciones acerca del proyecto de protocolo adicional de la Convención 

para tipificar como delito los actos de carácter racista y xenófobo” (A/HRC/42/58, pág. 19). 

https://www.ohchr.org/sites/default/%0bfiles/documents/hrbodies/hrcouncil/adhoc-complementary-standards/chairpersons-draft-document-24052023.pdf
https://www.ohchr.org/sites/default/%0bfiles/documents/hrbodies/hrcouncil/adhoc-complementary-standards/chairpersons-draft-document-24052023.pdf
https://www.ohchr.org/sites/default/%0bfiles/documents/hrbodies/hrcouncil/adhoc-complementary-standards/chairpersons-draft-document-24052023.pdf
http://undocs.org/sp/A/HRC/51/57
http://undocs.org/sp/A/HRC/42/58
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reflexión por parte de los miembros del Comité Especial. Indicó que el párrafo 4 del proyecto 

de documento de la Presidencia recogía los intercambios que habían tenido lugar en los dos 

primeros días del 13er período de sesiones, así como las precisiones aportadas por los expertos 

jurídicos. 

39. Describió el preámbulo del proyecto de documento de la Presidencia, que contenía 

párrafos que indicaban cómo podía utilizarse el preámbulo del protocolo adicional, las 

referencias que podían hacerse a los objetivos y principios generales que habían inspirado el 

proceso de redacción del protocolo adicional, y los instrumentos que constituían el marco 

jurídico del instrumento. A continuación, figuraba una lista exhaustiva de las referencias que 

cabía hacer a los instrumentos de derecho indicativo. La Presidenta-Relatora solicitó la 

opinión del Comité Especial sobre los instrumentos que debían incluirse en dicha lista. 

40. La Presidenta-Relatora abordó luego la relación del protocolo adicional con la 

Convención principal. A este respecto, recordó que el Comité Especial tenía el mandato de 

preparar normas complementarias a la Convención Internacional sobre la Eliminación de 

Todas las Formas de Discriminación Racial, y que los expertos legales habían enfatizado 

claramente la necesidad de definir la relación entre el protocolo adicional y la Convención. 

Destacó el ejemplo, proporcionado por los expertos, de la Convención de las Naciones 

Unidas contra la Delincuencia Organizada Transnacional y sus protocolos, en cuyo 

preámbulo se reflejaba la conexión necesaria. 

41. La oradora reflexionó sobre la importancia de establecer los propósitos del 

instrumento y señaló que la mayoría de las convenciones de tipificación contenían una 

terminología habitual, que se reflejaba en el proyecto de documento de la Presidencia. A 

continuación, resumió la sección del documento relativa al uso de los términos. Recordó que 

el Comité Especial había mantenido debates sustantivos con los expertos jurídicos a este 

respecto, y señaló que el proyecto de documento de la Presidencia reflejaba estos debates. 

Además de las definiciones jurídicas de los delitos, señaló que algunas convenciones de 

tipificación también proporcionaban definiciones de palabras clave y terminología que 

podían repetirse en el texto y que se utilizaban con un significado específico en el 

instrumento. Indicó que este podía ser un ámbito que requiriera una mayor reflexión por parte 

del Comité, ya que podía tratarse de palabras o expresiones contenidos en la Convención 

Internacional sobre la Eliminación de Todas las Formas de Discriminación Racial que no 

correspondieran necesariamente a conceptos jurídicos. 

42. A continuación, la Presidenta-Relatora se refirió a la definición de la conducta 

principal que se pretendía tipificar como delito, y señaló que esta era una de las cláusulas 

más importantes de las convenciones de tipificación con arreglo al principio de legalidad 

reconocido en el derecho penal internacional y nacional. Explicó que la conducta que se 

pretendía tipificar como delito debía definirse con precisión para que los futuros autores la 

conocieran. Recordó que se había hecho hincapié en este principio en muchos de los debates 

del Comité Especial con los expertos jurídicos, incluidos los referidos a la modernización de 

la redacción del artículo 4, apartados a) y b), de la Convención, para ajustarla en mayor 

medida a la terminología actual sobre los delitos de discurso de odio y motivados por el odio. 

43. La Presidenta-Relatora presentó brevemente las subsecciones que debían 

contemplarse en la definición de la conducta principal que se pretendía tipificar como delito. 

La primera era la de los “sujetos”, es decir, los autores de la conducta racista que se pretendía 

tipificar como delito en la norma complementaria. Recordó el “resumen de las cuestiones y 

los posibles elementos examinados en relación con la aplicación de la resolución 73/262 de 

la Asamblea General y la resolución 34/36 del Consejo de Derechos Humanos sobre el 

‘comienzo de negociaciones acerca del proyecto de protocolo adicional de la Convención 

para tipificar como delito los actos de carácter racista y xenófobo’”, actos que se enumeraban 

en el párrafo 108 del informe sobre el décimo período de sesiones del Comité Especial9, en 

el que se expresaba la intención de tipificar como delito determinadas conductas racistas 

“independientemente de quien sea su autor”. Señaló la necesidad de aclarar esta intención, 

ya que los regímenes de responsabilidad variaban en función del autor, y afirmó que este 

aspecto requeriría mayor reflexión por parte del Comité. 

  

 9 A/HRC/42/58. 

http://undocs.org/sp/A/HRC/42/58
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44. Recordó que en el párrafo 14 del proyecto de documento de la Presidencia se 

consideraba la posibilidad de incluir una cláusula específica que prohibiera la conducta 

racista de los Estados o sus autoridades, cuando dicha conducta implicara la responsabilidad 

del Estado en virtud del derecho internacional consuetudinario. Ello daría lugar a 

reparaciones y a la resolución internacional de controversias. La Presidenta-Relatora solicitó 

la opinión de los miembros del Comité Especial sobre los casos en que la conducta racista 

prohibida fuera perpetrada por personas o entidades privadas, y sobre la distinción que los 

expertos jurídicos hacían entre el derecho penal y la responsabilidad civil. 

45. La Presidenta-Relatora examinó la subsección relativa a los delitos racistas y recordó 

las referencias a dos formas de conducta mencionadas en el párrafo 108, apartados a) y c), a 

saber: difundir el discurso de odio, y difundir ideas y materiales que defiendan y promuevan 

la superioridad, la intolerancia y la violencia raciales. Recordó que, para que pudieran 

tipificarse, era necesario definir los delitos respectivos, lo que incluía sus elementos 

materiales (actus reus) y mentales (mens rea). Esta subsección del proyecto de documento 

de la Presidencia también recogía la cuestión de las formas contemporáneas de 

discriminación basada en la religión o las creencias. La Presidenta-Relatora señaló que, en el 

párrafo 108, el Comité Especial había puesto esta cuestión entre corchetes por falta de 

acuerdo. Recordó que los expertos habían sugerido dos métodos para abordarla: esta cuestión 

podía tratarse como un delito principal independiente, o bien como un factor agravante de la 

responsabilidad penal, cuando interviniera conjuntamente con uno de los motivos prohibidos 

enumerados en el artículo 1 de la Convención. La Presidenta-Relatora también señaló que el 

Comité debía reflexionar sobre si ello requería una definición de la conducta que se pretendía 

tipificar como delito o si las formas contemporáneas de discriminación basada en la religión 

o las creencias podían considerarse actos delictivos preparatorios y/o formas de 

responsabilidad. Señaló que otro aspecto importante era la coherencia interna entre las 

cláusulas del protocolo adicional, y puso como ejemplo el párrafo 108, apartado f), que se 

refería a la responsabilidad penal por la difusión “de contenidos o materiales racistas y 

xenófobos”, y afirmó que la propaganda racista podría incluirse en la cláusula que tipificara 

la conducta principal, o podría considerarse un acto delictivo preparatorio. 

46. A continuación, la Presidenta-Relatora se refirió al discurso de odio, y recordó al 

Comité Especial la explicación de los expertos de que el delito de discurso de odio debía 

reservarse para los casos más graves, mientras que los casos menos graves podían abordarse 

por otros medios, distintos del derecho penal. Señaló la lista de elementos correspondientes 

al delito de discurso de odio que figuraba en el párrafo 24 del documento, y los factores que 

debían tenerse en cuenta en relación con la discrecionalidad de la fiscalía y judicial y la 

discrecionalidad respecto de la imposición de las penas que figuraban en el párrafo 25. 

47. La Presidenta-Relatora presentó la sección sobre los delitos motivados por el odio del 

proyecto de documento de la Presidencia y recordó que se trataba de una categoría 

independiente de delitos en las legislaciones penales nacionales, que abordaba actos 

delictivos cuya comisión estaba motivada por opiniones tendenciosas o prejuicios. Destacó 

que en el documento se examinaban dos formas principales de delitos motivados por el odio: 

el modelo de la selección discriminatoria y el modelo de la animosidad, así como un tercer 

modelo híbrido que combinaba los modelos de la selección discriminatoria y de la 

animosidad. También señaló a la atención del Comité Especial la recomendación de que los 

Estados Partes velaran por que se aplicaran las eximentes de responsabilidad penal 

habituales. 

48. La Presidenta-Relatora reflexionó luego sobre la parte del documento dedicada a la 

participación en organizaciones racistas. Recordó que este delito, tal y como se articulaba en 

la Convención Internacional sobre la Eliminación de Todas las Formas de Discriminación 

Racial, era demasiado vago, y que los expertos lo habían incluido entre los aspectos que 

requerían más precisiones por parte del Comité Especial. Recordó al Comité que este delito 

se distinguía de la complicidad (que era la participación en un delito existente), y que los 

expertos jurídicos habían sugerido que el Comité determinara el nivel de participación en una 

organización racista que se requería para incurrir en responsabilidad penal. 

49. A continuación, la Presidenta-Relatora examinó las definiciones de las conductas 

accesorias que se pretendía tipificar como delito. Recordó que en el párrafo 108, apartado b), 

se hacía referencia a dos aspectos que podían separarse de la tipificación en sentido estricto. 
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En el documento se señalaba que la definición de incitación debía proporcionarse por 

separado, y que la referencia a la complicidad representaba una forma de responsabilidad, no 

un delito autónomo.  

50. Al presentar la sección sobre las cláusulas de coherencia, la Presidenta-Relatora hizo 

hincapié en la recomendación de que se incluyera una cláusula independiente para garantizar 

la coherencia con otras convenciones internacionales. Los expertos habían sugerido que el 

Comité Especial hiciera referencia a los tratados de derechos humanos en general, y también 

a compromisos específicos de los tratados. 

51. La Presidenta-Relatora pasó revista a la sección sobre las obligaciones interestatales, 

que contenía las cláusulas de la estructura habitual de los protocolos adicionales y las 

convenciones. Se refirió a las secciones sobre las obligaciones de tipificar como delito, de 

establecer la jurisdicción penal y de ejercer esta jurisdicción. Recordó que esta última era una 

cláusula importante, ya que determinaba qué Estado debía ser el primero en adoptar medidas 

para enjuiciar el delito y qué Estados podrían intervenir a continuación. Señaló que en el 

documento se enumeraban brevemente los factores que debían tenerse en cuenta en relación 

con la discrecionalidad de la fiscalía en los casos de discurso de odio, entre otros, si la 

acusación había probado los elementos del delito, y en relación con la discrecionalidad 

judicial respecto de la determinación de la pena que debía imponerse. 

52. La Presidenta-Relatora dijo que en el documento se examinaban la extradición, el 

deber de asistencia recíproca, la cooperación, el derecho a un juicio imparcial, los derechos 

de las víctimas, la responsabilidad del Estado y las medidas de prevención y promoción, todas 

ellas disposiciones habituales en las convenciones de tipificación. Destacó la sección sobre 

las medidas de prevención y promoción, y señaló que ofrecían métodos complementarios 

para abordar cuestiones sociales. Recordó la insistencia de los expertos jurídicos en que el 

enjuiciamiento penal era solo uno de los aspectos que debían tenerse en cuenta, y señaló que 

en el párrafo 108, apartado g), se detallaban una serie de medidas preventivas que los Estados 

estarían obligados a adoptar para luchar contra la discriminación racista y xenófoba. Recordó 

que el protocolo adicional proporcionaba el espacio y la ocasión para elaborar medidas 

preventivas y conciliadoras. 

53. La Presidenta-Relatora recordó que la sección relativa a las obligaciones adicionales 

de los Estados era habitual en las convenciones de tipificación, al igual que las secciones 

relativas a los arreglos institucionales, el empoderamiento de los órganos existentes, la 

resolución de controversias y las cláusulas finales. 

54. Puso de relieve que el último párrafo del proyecto de documento de la Presidencia 

contenía una serie de términos adicionales que requerían una definición en el contexto de un 

protocolo adicional que incluyera elementos penales. Entre estos términos se contaban los de 

raza, racismo, religión o creencias, xenofobia, odio, discurso de odio, delito motivado por el 

odio, participación y perfilado racial. Recordó que la cuestión de los términos se había 

debatido con los expertos durante los dos primeros días del período de sesiones, pero dijo 

que los términos enumerados requerirían un examen más detenido por parte del Comité 

Especial. Señaló que los expertos estarían disponibles en línea para debatir con el Comité la 

semana siguiente, y sugirió que el Comité estuviera preparado, con comentarios y preguntas, 

para proseguir su colaboración con ellos en ese momento. La Presidenta-Relatora abrió el 

turno de intervenciones. 

55. El representante de la República Islámica del Irán declaró que el mandato de tipificar 

como delito los actos de carácter racista y xenófobo era solo una parte del mandato del 

Comité Especial. Señaló que era necesario que quedaran reflejadas en el preámbulo del 

protocolo adicional todas las resoluciones pertinentes del Consejo de Derechos Humanos y 

de la Asamblea General, incluidas las resoluciones del Consejo de Derechos Humanos 6/21 

y 34/36 y la resolución 71/181 de la Asamblea General. Afirmó que, si bien era importante 

tener en cuenta las opiniones y aportaciones de los expertos jurídicos, la resolución 6/21 del 

Consejo incluía la oportunidad de incorporar las contribuciones de los mecanismos de 

derechos humanos, y señaló la posibilidad de solicitar al Comité Asesor del Consejo de 

Derechos Humanos que realizara un estudio sobre los posibles elementos del protocolo 

adicional. Expresó su convencimiento de que uno de los motivos de la creación del Comité 

Especial era colmar las lagunas jurídicas, conceptuales y de procedimiento de la Convención 
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Internacional sobre la Eliminación de Todas las Formas de Discriminación Racial, aprobada 

en 1965, y que por ese motivo era imperativo presentar un proyecto que tuviera en cuenta 

estos elementos de forma holística. 

56. El representante de Sudáfrica señaló que el proyecto de documento de la Presidencia 

reflejaba elementos importantes de los debates mantenidos con los expertos jurídicos durante 

los días anteriores, y que planteaba muchas cuestiones adicionales para seguir trabajando. 

Afirmó que este documento proporcionaba directrices sobre la forma en que el Comité 

Especial debía avanzar en su labor, y que una de las principales cuestiones que el Comité 

debía abordar era colmar las lagunas terminológicas de la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial, en la que no figuraban términos 

como racismo y racismo sistémico, entre otros, que estaban presentes en otros documentos 

de derecho indicativo más modernos elaborados después de la Convención. El representante 

convino en que las cuestiones de la tipificación del discurso de odio y el requisito de fijar 

umbrales elevados estaban bien recogidas en el documento. Señaló que también en el caso 

de los delitos motivados por el odio era preciso fijar un umbral elevado, que no se limitara al 

requisito de “causar ofensa”. Afirmó que se necesitaban conocimientos jurídicos para 

redactar el texto del protocolo adicional. Dijo que el documento de la Presidencia 

proporcionaba un importante material que debía ser evaluado por las capitales para que, a 

continuación, estas aportaran ejemplos de legislación nacional y mejores prácticas. 

57. La Presidenta-Relatora respondió que también sería muy útil escuchar la opinión de 

los Estados Miembros sobre las mejores prácticas en relación con las obligaciones 

interestatales y sobre las prácticas que obligaban a las redes de los medios sociales a eliminar 

rápidamente, de conformidad con la legislación nacional, los contenidos nocivos de todas las 

plataformas de los medios.  

58. La Presidenta-Relatora también reconoció que el Comité Especial aún tenía que 

determinar la mejor manera de reflejar las formas contemporáneas de discriminación basada 

en la religión o las creencias en el protocolo adicional. Afirmó que podrían incluirse como 

delito principal, o acto delictivo preparatorio y formas de responsabilidad en virtud de 

factores agravantes. Explicó que sería útil que el Comité diera instrucciones claras a los 

expertos sobre lo que deseaba conseguir a este respecto, para que estos pudieran proporcionar 

una orientación adecuada. 

59. El representante del Pakistán, en nombre de la OCI, declaró que entendía que el 

proyecto de documento de la Presidencia sería un documento evolutivo que reflejaría los 

debates mantenidos durante el período de sesiones, y que podría revisarse. Afirmó que se 

trataba de un buen documento consolidado, que incluía múltiples elementos, un preámbulo y 

otras cuestiones, y que ponía de relieve la necesidad de normas complementarias en forma 

de un protocolo adicional. 

60. Dijo que su delegación había escuchado atentamente a los expertos jurídicos, y 

recordó la declaración de apertura que esta había formulado en nombre de la OCI, en la que 

se hacía hincapié en la necesidad de que entre los expertos estuvieran representados diversos 

sistemas jurídicos. Afirmó que esto era importante en aras de la transparencia y de la 

celebración de debates francos, ya que una amplia representación de los diferentes sistemas 

jurídicos reflejaría las opiniones de los Estados Miembros de las Naciones Unidas y las 

cuestiones en las que había desacuerdo. Pidió que la Oficina del Alto Comisionado de las 

Naciones Unidas para los Derechos Humanos garantizara en el futuro esta diversidad de 

sistemas jurídicos, así como la debida representación geográfica entre los expertos jurídicos. 

61. El representante convino en que el preámbulo del protocolo adicional debía reafirmar 

varios pactos e instrumentos de derecho indicativo que se habían finalizado y aprobado, así 

como los propósitos del protocolo adicional, que incluían la lucha contra la discriminación 

racial, las formas contemporáneas de racismo y las múltiples manifestaciones del racismo. 

Afirmó que era importante que el preámbulo contextualizara la necesidad de un protocolo 

adicional. Recordó que el protocolo adicional tendría que incluir varios elementos 

principales: el discurso de odio, los delitos motivados por el odio, la responsabilidad penal y 

civil y las actividades de los agentes no estatales, y contener una referencia al perfilado racial. 

Subrayó la importancia de exigir responsabilidad directamente a los agentes no estatales en 

las disposiciones del protocolo adicional, además de exhortar a los Estados partes a exigir 
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responsabilidad a las plataformas de los medios sociales y a las empresas por el material en 

línea, y recordó a este respecto la cuestión de la jurisdicción y los retos que podía plantear. 

Recordó la opinión de los expertos de que el derecho penal exigía umbrales elevados, así 

como la inclusión de definiciones claras en el protocolo adicional, y sugirió que se pidiera a 

los expertos jurídicos que proporcionaran al Comité Especial un proyecto de definiciones. 

Señaló que el Comité podía proporcionar algunos de los elementos, pero que los 

conocimientos de los expertos eran necesarios para redactar las definiciones. Observó que 

los expertos jurídicos habían afirmado que el umbral debía ser alto, pero también que esa no 

era la solución, y se preguntó cuál debía ser ese umbral. Recordó la prueba de seis parámetros 

del Plan de Acción de Rabat, el Proceso de Estambul para la Lucha contra la Intolerancia, la 

Discriminación y la Incitación al Odio o a la Violencia por Motivos de Religión o de 

Creencias, la resolución 16/18 del Consejo de Derechos Humanos y los artículos 19 y 20 del 

Pacto Internacional de Derechos Civiles y Políticos, y propuso que esos elementos se 

integraran en el protocolo adicional. Afirmó que el racismo estructural se manifestaba de 

múltiples formas, incluida la violencia contra los migrantes y los refugiados, y señaló que 

seguía siendo fundamental abordar la interseccionalidad del racismo y sus vínculos con la 

discriminación basada en la religión o las creencias y con varios otros elementos. Recordó 

que en el párrafo 19 del proyecto de texto de la Presidencia se enumeraban los elementos de 

los delitos racistas, y expresó su voluntad de colaborar en esa cuestión, pero dijo que su 

delegación necesitaba más tiempo para examinar el contenido del documento. 

62. La Presidenta-Relatora señaló que este tipo de aportaciones del Comité Especial eran 

muy útiles para plantear nuevas cuestiones y proporcionar orientación sobre los documentos 

que debían incorporarse o a los que debía hacerse referencia, así como sobre las 

formulaciones que podrían contribuir a la definición de los términos y elementos. Indicó que 

el Comité debía comunicar a los expertos lo que pretendía conseguir, incluidos documentos 

específicos que pudieran ser de ayuda, para que los expertos pudieran recibir orientaciones 

sobre cómo alcanzar esos objetivos de forma jurídicamente correcta. 

63. En sus sesiones 7ª, 8ª y 10ª, celebradas los días 25 y 26 de mayo de 2023, el Comité 

Especial prosiguió el examen del proyecto de documento de la Presidencia, en relación con 

el tema 5 del programa. Varias delegaciones tomaron la palabra para expresar sus opiniones 

sobre el proyecto de documento de la Presidencia. Durante sus sesiones 11ª, 12ª y 13ª, 

celebradas los días 30 y 31 de mayo de 2023, el Comité prosiguió sus deliberaciones y 

también mantuvo nuevas conversaciones en línea con expertos sobre el proyecto de 

documento de la Presidencia y sobre cuestiones conexas relativas a la elaboración del 

protocolo adicional. En el anexo I del presente informe figura un resumen de esos amplios 

debates. 

 C. Presentación y debate de los aspectos de procedimiento  

de un protocolo adicional de la Convención Internacional  

sobre la Eliminación de Todas las Formas de Discriminación  

Racial: el contexto del derecho internacional público  

64. En su novena sesión, celebrada el 26 de mayo de 2023, el Comité Especial examinó 

el tema 6 del programa. El Comité escuchó una exposición de Michal Balcerzak, Catedrático 

del Departamento de Derechos Humanos de la Facultad de Derecho de la Universidad 

Nicolaus Copernicus (Polonia), y mantuvo un debate con él sobre los aspectos de 

procedimiento de un protocolo adicional de la Convención Internacional sobre la Eliminación 

de Todas las Formas de Discriminación Racial en el contexto del derecho internacional 

público. En el anexo I del presente informe figura un resumen de su presentación y del debate 

posterior. 

65. También en la novena sesión, la representante de la Federación de Rusia señaló que 

su país había apoyado la labor del Comité Especial desde su creación y lamentó que siguieran 

aumentando el odio, la incitación al odio, el discurso de odio y la violencia, y que 

movimientos extremistas difundieran ideologías de dominación y supremacía en todo el 

mundo. Afirmó que los actuales esfuerzos internacionales eran insuficientes para combatir 

estos problemas. Recordó que la tarea del Comité era definir las cuestiones que no se habían 

abordado en la Convención Internacional sobre la Eliminación de Todas las Formas de 
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Discriminación Racial y elaborar normas complementarias para colmar las lagunas 

existentes. Expresó su gratitud por el trabajo realizado por los expertos jurídicos y la 

Presidenta-Relatora para proporcionar documentos detallados, pero dijo que el proyecto de 

documento de la Presidencia requeriría un estudio pormenorizado. Afirmó que algunos de 

los elementos del proyecto de documento de la Presidencia parecían, a primera vista, 

menoscabar las disposiciones de la Convención Internacional sobre la Eliminación de Todas 

las Formas de Discriminación Racial, ya que abordaban ámbitos regidos por otros tratados 

internacionales, incluso en relación con los procedimientos judiciales penales y la 

administración de justicia. En consecuencia, la Federación de Rusia no podía estar de acuerdo 

con los principios de no intervención en los asuntos internos de los Estados en la forma en 

que se abordaba. Señaló que en el proyecto de documento de la Presidencia se examinaba un 

único paradigma del derecho internacional. Afirmó que a su delegación no le era posible 

formular una posición oficial en este momento. Propuso que la labor futura se basara en la 

experiencia del grupo de trabajo intergubernamental de composición abierta sobre las 

empresas transnacionales y otras empresas con respecto a los derechos humanos, y pidió que 

los futuros proyectos de documentos se facilitaran a las delegaciones unos meses antes del 

período de sesiones del Comité, para permitir un estudio jurídico detallado. Señaló que la 

Federación de Rusia consideraba que el proyecto de documento de la Presidencia constituía 

la visión de la Presidenta-Relatora para la labor futura del Comité.  

66. La Presidenta-Relatora aclaró que todas las observaciones eran bienvenidas en esa 

fase, y que el Comité Especial no estaba aún preparado para debates detallados sobre 

disposiciones específicas del protocolo adicional, ni había previsto recibir observaciones y 

aportaciones detalladas en esta coyuntura. Reiteró que el proyecto de documento de la 

Presidencia era un primer proyecto de texto, destinado a su examen por el Comité, en el que 

se esbozaba la estructura de un protocolo adicional sobre la base de la estructura jurídica 

habitual de los instrumentos existentes, y que el documento se había elaborado con arreglo a 

las preguntas y peticiones específicas formuladas en los resultados del 12º período de 

sesiones. Recordó que en las conclusiones y recomendaciones del 12º período de sesiones se 

habían formulado cuatro cuestiones principales, y se le había pedido que presentara un 

documento de la Presidencia. Reiteró que el Comité se encontraba en una fase preliminar de 

su trabajo, y que se estaba tomando nota de todas las observaciones, que se reflejarían en el 

informe del período de sesiones. Explicó que su intención era recibir aportaciones sustantivas 

del Comité para hacer avanzar su trabajo, de acuerdo y conformidad con el mandato del 

Comité. 

 D.  Debate general e intercambio de puntos de vista sobre las  

conclusiones y recomendaciones del período de sesiones 

67. En la 13ª sesión del Comité Especial, celebrada el 31 de mayo de 2023, la 

Presidenta-Relatora presentó un documento de síntesis de dos páginas que contenía una 

recopilación de las ideas y sugerencias y reflejaba la esencia de los intercambios sobre el 

proyecto de documento de la Presidencia que habían tenido lugar durante el período de 

sesiones. En consonancia con la resolución 51/32 del Consejo de Derechos Humanos, 

contenía posibles aportaciones adicionales de los expertos jurídicos sobre una lista de 

aspectos planteados en el proyecto de documento de la Presidencia examinado por el Comité, 

y también en relación con los puntos planteados en los debates posteriores mantenidos con 

los expertos jurídicos durante el período de sesiones. 

68. La Presidenta-Relatora señaló que en el proyecto de documento que había preparado 

se enumeraban los aspectos que requerían nuevas aportaciones y un examen ulterior. Explicó 

que el documento serviría de base para el resultado o las conclusiones y recomendaciones 

del 13er período de sesiones. El documento se había distribuido en la sala y se había enviado 

por correo electrónico a los coordinadores regionales y a todas las delegaciones. La 

Presidenta-Relatora invitó a los asistentes a formular declaraciones de carácter general sobre 

el proyecto de texto o a proponer revisiones, mientras este se proyectaba en una pantalla en 

la sala. También indicó que la Sra. Bonafe estaba presente en línea para responder a las 

preguntas que los miembros del Comité Especial desearan formular, y para debatir la 

terminología que pudiera requerir más precisiones por parte de los expertos. 
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69. El representante del Pakistán, en nombre de la OCI, sugirió que se incluyera la 

consideración como factor agravante de la discriminación basada en la religión o las 

creencias en la lista de formas en las que podrían abordarse las cuestiones relativas a esa 

discriminación en el protocolo adicional. 

70. La representante de China apoyó las sugerencias formuladas por el representante del 

Pakistán en nombre de la OCI. 

71. El representante de la República Islámica del Irán apoyó las sugerencias formuladas 

por el representante del Pakistán en nombre de la OCI. En cuanto al alcance de las posibles 

conductas delictivas, sugirió que se añadieran las cuestiones de la superioridad racial, la 

incitación a la violencia, la incitación a la discriminación racial y los actos de violencia por 

motivos racistas. Señaló que el artículo 4 de la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial debía leerse teniendo 

debidamente en cuenta los derechos expresamente enunciados en su artículo 5, por lo que era 

necesario hacer referencia a ello, y solicitó aclaraciones sobre el concepto de víctimas 

razonables. 

72. El representante de Sudáfrica sugirió que se señalara que la lista de terminología o 

conceptos que no se habían incluido originalmente en la Convención no era exhaustiva, de 

modo que podrían incluirse términos y conceptos adicionales si surgiera la necesidad. 

73. El representante de la República Islámica del Irán declaró que su delegación ya había 

planteado varias veces durante el 13er período de sesiones la necesidad de tipificar como 

delito el acto de apartheid en tanto forma de racismo, y que debía prestarse la debida atención 

a esta cuestión. 

74. La Sra. Bonafe explicó que la idea que subyacía al concepto de “víctima razonable” 

era que la víctima debía definirse de manera objetiva, y no subjetiva. Señaló que la víctima 

y el daño estaban estrictamente relacionados, ya que, ante los tribunales penales 

internacionales, la víctima se definía con respecto al daño sufrido. Por lo tanto, explicó, era 

importante definir primero el daño, para que la víctima pudiera definirse como la persona 

que había sufrido el daño directa o indirectamente. Señaló que determinar el daño de forma 

subjetiva se traducía en el problema de hacer recaer la carga de la prueba en la persona que 

presentaba la denuncia. 

75. La Sra. Bonafe señaló que el apartheid era una noción estrechamente relacionada con 

la discriminación racial, y observó que la Convención Internacional sobre la Represión y el 

Castigo del Crimen de Apartheid, de 1973, incluía secciones tanto sobre la tipificación como 

sobre las definiciones. Explicó que la sección sobre la tipificación era sucinta y concisa, y 

que dejaba cierta discrecionalidad a los Estados en cuanto a la aprobación y aplicación de la 

legislación, pero era clara sobre lo que debía tipificarse como delito. 

76. En cuanto a los vínculos entre la responsabilidad civil y penal, la Sra. Bonafe señaló 

que, en las convenciones internacionales, las medidas penales y civiles solían abordarse por 

separado, y que el derecho penal se trataba a nivel nacional, mientras que los recursos civiles 

estaban vinculados a los derechos de las víctimas. Otras obligaciones, como las medidas 

preventivas, solían figurar en disposiciones independientes. Explicó que las obligaciones 

colectivas se separaban de las consecuencias, en términos de responsabilidad civil y jurídica. 

77. La representante de la Unión Europea expresó su gratitud por el proyecto de 

documento de la Presidencia y se refirió a una reserva general, ya que esperaba instrucciones 

antes de abordar el texto. 

78. El representante de la República Islámica del Irán propuso que el apartheid se 

incluyera en la lista de delitos principales y que la Convención Internacional sobre la 

Represión y el Castigo del Crimen de Apartheid se reflejara en el documento, de la misma 

manera en que la Declaración y el Programa de Acción de Durban y la Declaración y el 

Programa de Acción de Viena también hacían referencia a la cuestión del apartheid. 

79. La representante del Brasil pidió que se aclarara si el documento serviría de base para 

las conclusiones y recomendaciones del período de sesiones, y la delegada de México declaró 

que debía reservarse sus observaciones hasta recibir instrucciones. 
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80. La Presidenta-Relatora confirmó que el documento de la Presidencia era un proyecto 

y, por tanto, aún estaba en evolución, y señaló que varias delegaciones habían indicado que 

sus observaciones eran preliminares en esta fase. También señaló que muchos miembros del 

Comité Especial habían indicado que consideraban que se trataba de un período de sesiones 

de carácter provisional, ya que aún no era posible entablar plenamente negociaciones 

sustantivas. Explicó además que el proyecto de documento distribuido en la sesión presentaba 

una lista de cuestiones y elementos que se habían planteado y de los que se había tomado 

nota para que el Comité pudiera examinarlos con más detalle durante el resto del período de 

sesiones, a fin de proporcionar a los expertos jurídicos las aclaraciones necesarias para 

proseguir los trabajos en el futuro. 

81. El representante de Sudáfrica coincidió en que el Comité Especial seguía recopilando 

formulaciones para incluirlas en el proyecto de documento de la Presidencia, y que todavía 

no había contenido que requiriera la aprobación de las capitales de los Estados. 

82. En respuesta a la petición de la delegada de China de disponer de más tiempo para 

recibir instrucciones detalladas y la pregunta de si se podía conceder a las delegaciones dos 

semanas para hacer llegar a la secretaría más aclaraciones y posiciones detalladas, la 

Presidenta-Relatora aclaró que, al igual que en anteriores períodos de sesiones, el resultado 

del 13er período de sesiones debía ultimarse en la última sesión del período. Entendía que 

algunas delegaciones estaban esperando nuevas instrucciones, y recordó que muchas 

consideraban que el período de sesiones en curso tenía carácter provisional, y que el tema 

sustantivo se examinaría durante el próximo 14º período de sesiones. La Presidenta-Relatora 

también indicó que, en esa fase del período de sesiones, el Comité Especial aún no había 

empezado a negociar su documento final, en el que se presentarían los ámbitos de su labor 

futura, y que todavía no era necesario que las delegaciones estuvieran de acuerdo con el 

producto de esa labor. 

83. La Sra. Bonafe recordó un debate anterior sobre el preámbulo y los protocolos de 

derechos humanos y afirmó que los expertos jurídicos habían examinado otros protocolos 

facultativos y habían observado que la mayoría de ellos incluían cuestiones de procedimiento. 

Explicó que reconocían la competencia del Comité en cuestión para examinar 

comunicaciones individuales o le atribuían facultades especiales, entre otros. Destacó el caso 

del Protocolo Facultativo de la Convención sobre los Derechos del Niño relativo a la venta 

de niños, la prostitución infantil y la utilización de niños en la pornografía, ya que se trataba 

de un protocolo de tipificación similar al encomendado al Comité Especial. Este era un 

documento breve con un preámbulo relativamente largo, que contenía disposiciones que el 

Comité tal vez deseara incorporar en su protocolo adicional.  

84. La Sra. Bonafe también habló de la resolución de controversias. Sugirió que la lista 

de seguimiento que debían analizar los expertos podría incluir componentes de 

procedimiento sobre la evaluación de controversias, y que existían diferentes opciones para 

hacerlo. 

85. En la 14ª sesión, celebrada el 31 de mayo de 2023, la Presidenta-Relatora aclaró que 

los expertos jurídicos seguirían analizando las cuatro cuestiones principales señaladas en el 

documento final del 12º período de sesiones, junto con las orientaciones de la lista de 

cuestiones y preguntas adicionales planteadas durante el 13er período de sesiones. Recordó al 

Comité Especial que, cuanta más información se facilitara a los expertos jurídicos, mejor 

sería el resultado que se obtendría, y reafirmó que esta labor se ajustaría a los instrumentos 

jurídicos internacionales existentes.  

86. Durante sus sesiones 14ª y 15ª, celebradas los días 31 de mayo y 1 de junio de 2023, 

respectivamente, el Comité Especial prosiguió sus debates e intercambió opiniones sobre el 

documento final del período de sesiones. El Comité siguió trabajando, tanto en consultas 

oficiosas como en la sala, sobre la lista propuesta de temas que se asignarían a los expertos 

para que siguieran haciendo aportaciones y prestando asesoramiento a la Presidenta-Relatora. 

Los miembros del Comité estudiaron propuestas para condensar y reestructurar el proyecto 

de documento final, centrándose provisionalmente en el trabajo del Comité. La 

Presidenta-Relatora recordó al Comité que un documento reestructurado debía incluir todas 

las cuestiones y temas sustantivos de seguimiento planteados por los delegados y los expertos 

durante el período de sesiones. 
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87. En su 16ª sesión, celebrada el 1 de junio de 2023, el Comité Especial prosiguió sus 

debates e intercambios de opiniones con miras a aprobar las conclusiones y recomendaciones 

del período de sesiones. 

88. La Presidenta-Relatora solicitó al Comité Especial información actualizada sobre los 

avances del documento final revisado. Varias delegaciones realizaron una serie de 

intervenciones para poner al día a la Presidenta-Relatora sobre los avances e introducir 

formulaciones específicas en el documento. El Comité también debatió la importancia de que 

los expertos siguieran contribuyendo al trabajo que se les había encomendado, de elaborar el 

protocolo adicional, y señaló la necesidad de incluir una referencia específica en este sentido 

en el documento final del período de sesiones, para asegurar que esa asistencia contara con 

apoyo en el futuro, teniendo en cuenta sus consecuencias para el presupuesto por programas. 

En la sala se distribuyeron copias de un documento revisado sobre las conclusiones y 

recomendaciones del período de sesiones, que se envió por correo electrónico a todos los 

coordinadores regionales y delegaciones. 

89. La Presidenta-Relatora señaló que existía un acuerdo general sobre el contenido del 

documento final revisado en el que habían trabajado las delegaciones, y propuso que se 

utilizara como base para su aprobación en la sesión final del 13er período de sesiones. 

90. Al final de la 16ª sesión, la Presidenta-Relatora informó al Comité Especial de que se 

veía obligada a ausentarse de Ginebra el último día del período de sesiones. Informó de que 

el Representante Permanente de Sudáfrica ante la Oficina de las Naciones Unidas y otras 

organizaciones internacionales en Suiza, Mxolisi Nkosi, ocuparía la Presidencia en su 

ausencia, de que le había puesto al corriente de los progresos realizados por el Comité durante 

el período de sesiones y de que se había preparado un proyecto de conclusiones, que no 

requería sino cambios finales de formato, para que el Comité lo examinara con miras a su 

aprobación. 

 IV. Aprobación de las conclusiones y recomendaciones  
del 13er período de sesiones 

91. El 2 de junio de 2023, el Sr. Nkosi presidió la 17ª y última sesión del período de 

sesiones ante la ausencia de la Presidenta-Relatora. 

92. El Sr. Nkosi declaró que la Presidenta-Relatora le había informado de que, durante 

los dos días anteriores, el Comité Especial había debatido y acordado, en principio, un 

documento que contenía una lista de algunas cuestiones que requerían más precisiones por 

parte de los expertos jurídicos que proporcionaban orientaciones y aportaciones a la 

Presidencia, como se pedía en la resolución 51/32 del Consejo de Derechos Humanos. Se 

trataba esencialmente del resultado o de las conclusiones y recomendaciones del 13er período 

de sesiones previstas en el tema 8 del programa de trabajo. El Sr. Nkosi declaró que el Comité 

había llegado a un documento acordado el día anterior, durante la 16ª sesión. Tras unos 

últimos cambios de estilo, dicho documento se había distribuido en la sala, y se había enviado 

de forma electrónica a los coordinadores regionales y delegaciones. 

93. A continuación, el Sr. Nkosi invitó a hacer uso de la palabra a quien deseara formular 

observaciones finales. Al no haber observaciones ni objeciones, el Comité Especial aprobó 

por consenso el documento final. El Sr. Nkosi felicitó al Comité por los esfuerzos realizados 

para alcanzar el consenso e invitó a los asistentes a formular declaraciones finales de carácter 

general. 

94. El representante de Sudáfrica expresó su reconocimiento a la Presidencia-Relatoría 

por haber dirigido la labor del Comité Especial durante el 13er período de sesiones y agradeció 

a los expertos jurídicos los preparativos realizados en respuesta a la petición formulada por 

el Comité en su 12º período de sesiones. La representante del Brasil se hizo eco de la 

declaración del representante de Sudáfrica y expresó su esperanza de que se mantuviera un 

compromiso constructivo en el futuro. 

95. La representante de la Unión Europea expresó su agradecimiento por el trabajo 

realizado por la Presidencia-Relatoría, otras delegaciones y los expertos jurídicos. Señaló que 
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las aportaciones y reflexiones de los expertos jurídicos habían sido muy útiles, a pesar del 

carácter provisional del período de sesiones. 

96. El representante de la República Islámica del Irán expresó su agradecimiento por la 

labor realizada durante el 13er período de sesiones y señaló que sus resultados constituían una 

base sólida para la labor futura del Comité Especial. 

97. La representante de China expresó el agradecimiento de su delegación a la 

Presidencia-Relatoría por la labor realizada durante el 13er período de sesiones. Afirmó que 

los resultados del período de sesiones habían sentado las bases necesarias para los futuros 

debates, y que China seguiría participando constructivamente en la labor del Comité Especial. 

98. El Sr. Nkosi transmitió el sincero agradecimiento de la Presidenta-Relatora a las 

delegaciones por su cooperación y compromiso durante el 13er período de sesiones, y las 

alentó a seguir participando de manera constructiva y proactiva con miras al 14º período de 

sesiones. Recordó que era imperativo que el Comité Especial siguiera reforzando la 

protección de todas las personas contra el flagelo del racismo, la discriminación racial, la 

xenofobia y las formas conexas de intolerancia. Expresó su sincera esperanza de que todas 

las delegaciones siguieran demostrando su voluntad política de avanzar y cumplir el mandato 

encomendado al Comité Especial por el Consejo de Derechos Humanos y la Asamblea 

General. 

 V. Conclusiones y recomendaciones del 13er período  
de sesiones 

99. El Comité Especial examinó el proyecto de documento de la Presidencia relativo 

al alcance, la estructura, los términos y los elementos del proyecto de protocolo 

adicional de la Convención Internacional sobre la Eliminación de Todas las Formas de 

Discriminación Racial para tipificar como delito los actos de carácter racista y 

xenófobo, preparado de conformidad con el párrafo 10 de la resolución 51/32 del 

Consejo de Derechos Humanos, y tomó nota de las aportaciones preliminares y del 

asesoramiento proporcionado por los expertos jurídicos durante el período de sesiones. 

100. También en el marco de su labor, el Comité Especial recomienda que, de 

conformidad con su mandato, se recurra a un grupo de expertos jurídicos que 

representen las diferentes regiones y sistemas jurídicos, para encargarle la tarea de 

seguir proporcionando a la Presidenta-Relatora orientaciones y aportaciones precisas. 

101. Las delegaciones y los participantes en el 13er período de sesiones del Comité 

Especial plantearon las cuestiones y elementos que figuran a continuación y solicitaron 

más precisiones a ese respecto para ayudar a la Presidencia y al Comité con miras a la 

celebración del próximo 14º período de sesiones, a saber: 

 a) La relación entre el derecho penal y el derecho civil y sus funciones en la 

lucha contra los actos de carácter racista y xenófobo, en particular en lo que se refiere 

a la prevención, la alerta temprana, la acción temprana y urgente, la educación, la 

mediación, la reconciliación y la rehabilitación; 

 b) El alcance de las conductas que podrían tipificarse como delito, sobre la 

base del artículo 4 de la Convención, y el examen de la cuestión de cómo deben 

abordarse en el protocolo adicional las cuestiones de la participación en organizaciones 

racistas, el perfilado racial y la xenofobia; 

 c) La aplicación del concepto de interseccionalidad y la cuestión de si deben 

incluirse factores agravantes u otros posibles motivos de discriminación; 

 d) Las posibles formas de abordar la xenofobia y el perfilado racial en el 

protocolo adicional, incluidos sus vínculos con las formas contemporáneas de racismo; 

 e) Las posibles formas de abordar las cuestiones de la discriminación por 

motivos de religión y de creencias en el protocolo adicional, incluidas las cuestiones de 

la interseccionalidad de diversas formas de discriminación como factores agravantes; 
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 f) Aportaciones sobre las salvaguardias jurídicas relativas a la tipificación 

como delito de actos de carácter racista y xenófobo, incluidos los principios de legalidad, 

necesidad y proporcionalidad, igualdad de acceso a la justicia y derecho a un juicio 

imparcial; 

 g) Aportaciones sobre los derechos de las víctimas y sobre cuestiones 

relacionadas con la igualdad de acceso a la justicia y el derecho a interponer recursos; 

 h) Aportaciones sobre cómo abordar las obligaciones extraterritoriales de los 

Estados por actos de carácter racista y xenófobo cometidos en línea, con vistas a 

fomentar la cooperación internacional entre los Estados y también con los proveedores 

de medios sociales y las empresas y agentes no estatales pertinentes; 

 i) Aportaciones sobre si definir o no términos o nociones adicionales no 

incluidos o definidos en la Convención Internacional sobre la Eliminación de Todas las 

Formas de Discriminación Racial, como “odio”, “discurso de odio”, “delito motivado 

por el odio”, “daño”, “interseccionalidad”, “origen étnico”, “origen nacional”, 

“poblaciones indígenas”, “Pueblos Indígenas”, “raza”, “racismo”, “racista”, “perfilado 

racial”, “religión o creencia”, “racismo estructural”, “racismo sistémico” y 

“xenofobia”. 
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Annex I 

  Summaries of the presentations and discussions  

 A. Presentations and discussion with the legal experts on paragraph 79 (a) 

to (d) of report A/HRC/51/57 

1. At its 1st meeting, held on 22 May, the Ad Hoc Committee considered agenda item 

4, discussion with the legal experts on A/HRC/51/57 paragraph 79 (a)-(d). The following 

legal experts: Rhonda Bain, former Supreme Court Justice and Associate Tutor at Eugene 

Dupuch Law School, Bahamas, Beatrice Bonafe, Professor of International Law, Sapienza 

University of Rome, Italy, Joanna Botha, Head of the Department of Public Law, Faculty of 

Law, Nelson Mandela University, South Africa, Mark Drumbl, Class of 1975 Alumni 

Professor of Law and Director of the Transnational Law Institute, Washington and Lee 

University, United States of America, and Li-Ann Thio, Provost Chair Professor, Faculty of 

Law, National University of Singapore, Singapore, engaged with the Committee on the 

document entitled “Preliminary inputs and advice by the experts to the four questions1 in 

paragraph 79 (a)-(d) of report A/HRC/51/57.” The experts addressed issues pertaining to 

structure, scope, elements and terms of a draft additional protocol criminalizing acts of a 

racist and xenophobic nature. 

2. The document, “Preliminary inputs and advice by the experts to the four questions in 

paragraph 79 (a)-(d) of report A/HRC/51/57” was introduced by Mr. Drumbl on behalf of the 

experts. He explained that the document began with a broad statement of principles, and 

noted that the group of experts had been working to think thoroughly and creatively about 

how the ICERD could progressively develop to better address the scourges of racism and 

xenophobia. The experts found that there was a need to advance the Convention in light of 

contemporary developments, and that an additional protocol could consolidate, develop, 

clarify, and modernize the prohibitions in the Convention. He stated that the experts 

recognized that the most insidious forms of race-based violence fell within the settled norms 

of international law that prohibited crimes against humanity, genocide, and apartheid, and 

that it was critically important to address conduct that had not yet become invidious enough 

to constitute genocide or crimes against humanity, but that it could take the form of hate 

speech and hate crimes. The experts noted that there was an opportunity though the 

development of an additional protocol to the ICERD to criminalize racial hate speech, race-

based hate crimes, and to contemplate how xenophobic acts may fit within this framework. 

3. The experts noted that, in addition to criminalization of the most serious conduct, there 

was also a need for preventative, rehabilitative, and educational measures to address racism 

and xenophobia. It would be important to consider children and young people who may 

become socialized into communities of hate, and how an additional protocol to the ICERD 

could align with the broader international human rights framework, including the Convention 

on the Rights of the Child. 

4. Mr. Drumbl explained that criminal law required and demanded great clarity, 

precision and exactitude regarding what was defined as a crime, how an individual who was 

accused of a crime could become linked to that crime, and the mental element required to 

convict such an individual. The experts had also contemplated elements that might constitute 

a crime of hate speech, an act of hateful violence, thoughts about the mental element, and 

linkages between perpetrators, context, and individual acts. 

5. Mr. Drumbl stated that there was considerable settled international law addressing the 

criminalization of racial discrimination in terms of hate speech and hate crimes, but there 

  

 1  The four questions are as follows: (a) What are the elements that need to be legally defined in order to 

criminalize acts of a racist and xenophobic nature, either at the national, regional or international 

level?; (b) What structure would a legal document aimed at criminalizing acts of a racist and 

xenophobic nature take?; (c) What should the scope of such a document be?; and, (d) Which terms 

should be defined at a minimum? 

http://undocs.org/en/A/HRC/51/57
http://undocs.org/en/A/HRC/51/57
http://undocs.org/en/A/HRC/51/57
http://undocs.org/en/A/HRC/51/57
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were gaps in the ICERD when related to the clarity, precision, and legitimacy in terms of 

predictability of those crimes. The experts were of the view that an additional protocol could 

serve that gap-filling function in relation to criminalizing racial hate speech and acts of racist 

violence. 

6. The experts had noted there was less existing international law regarding xenophobia, 

however, they suggested that the additional protocol could serve a catalytic function in 

advancing existing thinking on the criminalization of xenophobia and advancing that in a 

legal framework. This would progressively develop international law. 

7. The experts had discussed the place of religion within the existing framework of the 

ICERD as an independent prohibited ground, or intersectionally as an aggravating factor 

alongside race. He noted that the experts had individuated views on this issue. 

8. At the 1st meeting, Ms. Bonafe presented the experts inputs regarding a proposed 

structure of the legal document criminalizing racial discrimination. She discussed the 

background research undertaken and considered and noted that the experts had selected 

primarily universal and binding treaties with the purpose of ensuring a coordinated 

prohibition of certain conduct under domestic law. The experts identified four main groups: 

core international crimes, serious breeches of human rights, transnational crimes, and 

terrorism. She relayed that the primary purpose was to ensure consistency with international 

law.  

9. She explained that the experts had identified a number of key elements of a possible 

structure, from the preamble to the final clauses. Ms. Bonafe explained that there were two 

main categories of legal ingredients that were present in all conventions. The first category 

was necessary clauses, which were legally required on the basis of the principle of legality. 

She explained that a number of clauses must be present to define the crime, define duties to 

legislate, and to establish jurisdiction. The second category was additional clauses that may 

complement the criminalization obligations, such as civil remedies or preventive measures. 

10. Ms. Bonafe stated that the structure of criminalization conventions is built around 

their subjects; those who would answer for the commission of the covered crime. The experts 

had identified three broad levels of responsibility and obligations. The first collected state 

obligations of criminalization, meaning the duty to provide the criminal responsibility of the 

authors of the crime under national law, where the relevant clauses addressed both the 

conduct of natural persons and legal entities. The second level of responsibility concerned 

states’ obligations to adopt measures that offered a remedy for the victims, such as the duty 

to provide civil responsibility of the authors under national law. The third level of 

responsibility concerned states’ obligations not to commit the crime, and a variety of 

accessory obligations concerning legislative and administrative measures, and additional 

aspects that would lead to the prevention of the crime, not only its punishment. These 

obligations would depend on the specific context of criminalization and could be adapted to 

the specific needs of the crime. The experts had emphasized the importance of preventive 

measures, especially in the context of racial discrimination crimes. Ms. Bonafe suggested 

that the Ad Hoc Committee may find it useful to consult the United Nations Convention 

Against Corruption, as it contained more than ten articles on such accessory provisions, and 

the United Nations Convention Against Transnational Organized Crime, as it contained eight 

articles outlining accessory obligations. 

11. Also at the 1st meeting, Mr. Drumbl presented an overview of the experts inputs 

concerning the scope of the additional protocol. He noted that the experts had identified 

important elements of the scope of the additional protocol. The first element was that the 

additional protocol would be a legal document, which meant that it must satisfy the very 

exigent, demanding, and clear requirements of the criminal law, to offer justice without the 

potential of becoming either overused or useless. The experts noted the importance to 

consider defences, freedom of expression, and preventive, educational, rehabilitative, and 

reconciliatory mechanisms. 

12. Mr. Drumbl explained that during their discussions, the experts constructed racism as 

both individual and collective and noted that it could be simultaneously idiosyncratic and 

structural or systemic. It would be advisable to consider how social media providers, media 

disseminators, non-state actors, and private parties would fall within the additional protocol’s 
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framework. Mr. Drumbl noted that the ICERD focused primarily on state actors in the 

language of the treaty, but the experts believed that progressive developments in international 

law had created a space where it was possible to discuss the responsibility of private and non-

state actors, recognizing the importance of social media networks and involving social media 

platforms in a conversation about responsibility. 

13. He stated that the experts were aware of the importance in a contemporary framework 

of thinking about the intersectionalities of xenophobia, race, and religion or belief. They 

noted that there was more existing international law criminalizing race-based discrimination 

than there was existing international law addressing xenophobia, and advised that 

criminalizing race-based discriminatory speech and violence would be a first step to filling 

gaps. Mr. Drumbl highlighted the final paragraph of the experts’ document which indicated 

an opportunity for the Ad Hoc Committee to develop and crystalize a definition of 

xenophobia for the first time in public international law, as well as a clear assessment and 

investigation of the relationship between discrimination based on religion or belief and racial 

discrimination. 

14. The experts had emphasized the importance in a criminal law framework of exercising 

great prudence, care, exactness, and recognition that the criminal law could have functions 

ranging from condemnation and denunciation through to symbolic expressiveness, 

rehabilitation, restoration, and prevention. Their advice was that and additional protocol 

should contemplate more than criminal law remedies. 

15. At the 1st meeting, Ms. Botha presented the experts’ input on elements that need to 

be legally defined in order to criminalize acts of a racist and xenophobic nature at the national, 

regional, or international levels. She explained that the experts analyzed the original text of 

the ICERD, particularly articles 4 (a) and (b) to determine which offences the original text 

enumerated and translate that text into the language of current international human rights law 

and international criminal law treaties in order to provide the clarity and precision that the 

criminal law requires. In so doing, to fill in the gaps in the terminology of the International 

Convention on the Elimination of All Forms of Racial Discrimination. ((The experts 

discussed aligning and developing the Convention’s listed obligations in accordance with the 

UN human rights treaty system for the prescription of hate speech and hate crimes, taking 

into account the right to equality and the principles reflected in the Durban Declaration and 

Programme of Action and subsequent resolutions and declarations; the many serious 

incidents of discrimination and group-based hatred that regularly occurred as the result of 

systemic racism and discrimination and which impacted most severely peoples who had been 

subjected to past human rights abuses; and took into account the inherent dignity of all people 

and the right to freedom of expression and opinion.))  

16. She explained that the experts analyzed the text of International Convention on the 

Elimination of All Forms of Racial Discrimination article 4 (a) and (b) and found that it listed 

six activities or offences which should be highlighted for criminalization: a) the 

dissemination of ideas based on racial superiority or hatred; b) incitement to racial 

discrimination; c) acts of violence against any race or group of persons of another colour or 

ethnic origin; d) incitement to acts of violence against any race or group of persons of another 

colour or ethnic origin; e) the provision of any assistance to racist activities, including the 

financing of such racist activities; and f) participation in racist organizations. Those six 

offences could be collapsed into three more identifiable offences and one mode of liability. 

The three offences would be: hate speech (which encompassed a) and b)); hate crimes (which 

encompassed c) and d)); and criminalization of participation in racist organizations. The 

mode of criminal liability was to hold a secondary perpetrator accountable for a listed and 

recognized criminal offence committed by somebody else (the primary perpetrator), where 

the secondary perpetrator aided and abetted that person, and thus should also be held 

criminally liable. On that mode of liability, the experts were of the view that there already 

existed settled international law. 

17. She explained that modern international human rights law and international criminal 

law provided the means to criminalize hate speech and hate crimes, and that the additional 

protocol could bring the International Convention on the Elimination of All Forms of Racial 

Discrimination in line with those existing principles. There was difficulty with 

criminalization of participation in racist organizations, because the term “participation” was 
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not a legally recognized term, and therefore required further deliberation as to what it should 

mean for criminal liability, bearing in mind the importance of insuring that the criminal law 

was applied with precision, certainty, and to give full effect to the rule of law, as people 

needed to know what was prohibited. 

18. ((Finally, the experts used the term “race” in the elements portion of the document 

they had prepared to avoid conflating the elements of those crimes with the group targeted. 

They understood that the Ad Hoc Committee desired further clarification of whether race 

included xenophobia and religion or belief as either independent or intersectional grounds.)) 

19. The Chair-Rapporteur thanked the experts for their presentations and invited 

preliminary thoughts, comments, and questions from the Member States. She urged 

delegations to ensure that their questions triggered legal issues and technicalities that the 

experts could be asked to address. 

20. The representative of Iran requested the experts to present briefly on elimination of 

contemporary forms of discrimination based on religion or belief. He asked them if they 

could suggest tangible actions or measures to address such discrimination. 

21. The representative of Pakistan on behalf of the OIC recalled the history of the 

development and adoption of the International Convention on the Elimination of All Forms 

of Racial Discrimination, and noted that it did not specifically refer to religion or belief 

because there was a mandate for a separate convention that was to address discrimination 

based on religion or belief. The representative noted that the Committee on the Elimination 

of Racial Discrimination recognized the intersectionality of religion or belief and race in its 

General Recommendation 32. He recalled that the mandate given by the United Nations 

General Assembly regarding a separate convention on discrimination based on religion or 

belief was not achieved due to the difficulty of negotiations and differences in views amongst 

Member States, and proposed that this mandate should be renewed. He stated that there was 

a need to bridge this gap in international law, and requested the views of the experts on the 

issue. 

22. Ms. Thio recalled the history of the International Convention on the Elimination of 

All Forms of Racial Discrimination and the separate mandate for a convention addressing 

discrimination based on religion or belief. She explained that there were three “waves” where 

race and religion had been considered since the end of the second World War. Ms. Thio noted 

that a two-track system emerged in the early 1960s to prevent delays in addressing racial 

discrimination. She recalled that this led to two trajectories where the International 

Convention on the Elimination of All Forms of Racial Discrimination developed along with 

a draft convention on religious intolerance in 1965, which was not adopted but became the 

soft law instrument the Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief in 1981. 

23. Ms. Thio stated that consideration of discrimination based on religion or belief must 

apply to all religions or beliefs, as human rights apply universally. She explained that, taking 

a strict originalist interpretation of the Convention, it was clear that religion was intended to 

be dealt with separately. She affirmed that in Committee on the Elimination of Racial 

Discrimination General Recommendations, there had been a shift toward considering 

intersectionality, because there were certain problems where it was difficult to distinguish 

between racial and religious discrimination.  

24. Ms. Thio raised some concern about conflating race with religion even though 

sociologically it had occurred, as she considered that religious freedom was voluntary. She 

noted that any additional protocol must be consistent with existing human rights standards, 

and one of which is the right to have a religion, change religions, or not have a religion. She 

stated that the elaboration of an additional protocol to the International Convention on the 

Elimination of All Forms of Racial Discrimination presented an occasion to contemplate how 

religion might be accommodated. She explained that the experts discussed that it could be 

accommodated in two ways: the first of these would be to deal with it in a separate instrument, 

and the second to treat it as an aggravating factor. Incorporating religious intolerance into the 

International Convention on the Elimination of All Forms of Racial Discrimination could be 

problematic as it was not within Convention’s mandate. However, Ms. Thio suggested that 
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treating religious intolerance as a facet of race could be useful at the level of prosecutorial 

discretion or as an aggravating factor in sentencing. 

25. Regarding xenophobia, the experts discussed that there was no international legal 

consensus on xenophobia, and noted that it is possible to be xenophobic towards a person of 

the same race. Ms. Thio explained that xenophobia could encompass a broad spectrum of 

actions and circumstances, and suggested it may be useful for the additional protocol to 

formulate a definition of xenophobia. 

26. Ms. Thio expressed some caution that criminal law could be very alienating and 

antithetical to societal harmony. She noted that it was necessary for the most egregious 

offences, but that other measures may be more beneficial where there was hope for 

reconciliation. 

27. The representative of South Africa stated that his country had been attempting to 

criminalize hate speech while maintaining freedom of speech. He noted that feelings of 

offence did not constitute hate speech in South Africa, and that there needed to be serious 

intent to create harm. He requested the experts’ opinions about where to find the balance 

between offence and intent. 

28. The representative of Sierra Leone emphasized the need to be mindful about 

criminalization so as not to create problems within society instead of addressing them. He 

also recalled the need to clarify the meaning and scope of participation. He noted that public 

international law provided for conspiracy as an inchoate offence, but requested further clarity 

on how to address the issue of participation. 

29. The representative of Saudi Arabia noted that, while the International Convention on 

the Elimination of All Forms of Racial Discrimination did not touch upon discrimination 

based on religion or belief, the International Covenant on Civil and Political Rights 

reaffirmed the right to freedom of expression and opinion, but that its article 20 stated that 

any advocacy of national, racial or religious hatred that constitutes incitement to hostility or 

violence shall be prohibited by law. She clarified that this was not about speech that would 

cause minor offence, but hate speech that would cause hostility or violence and should be 

prohibited by law, and be discussed within this universal framework. 

30. The Chair-Rapporteur recalled that previous discussions the Ad Hoc Committee had 

held regarding articles 19 and 20 of the International Covenant on Civil and Political Rights. 

She noted circumstances whereby practitioners of different religions who wore visual 

signifiers of their religion could no longer do so out of fear that their human rights would be 

violated as a consequence, and requested input from the experts on how the law could assist 

governments in criminalizing both acts of incitement to violence and acts of violence 

themselves that may be perpetrated by different people: one person who committed the 

incitement, and another who committed the violent act. 

31. Ms. Botha clarified that the offence identified in the International Convention on the 

Elimination of All Forms of Racial Discrimination was participation in an organization, 

which had to be compared to and distinguished from participation in an already existing 

criminal offence as a mode of liability, for example aiding and abetting. She noted that it was 

settled as a mode of liability in international criminal law when the underlying conduct was 

a recognized criminal offence in international criminal law. She noted that there was some 

concern about the wording “participation in a criminal organization” and its interpretation as 

a substantive criminal offence. This would require further definition on elements such as: at 

what level did the criminal liability attach? Did an individual or legal entity need to be 

actively involved in the organization, merely appear on the membership list, or post 

something on social media about that organization? She recalled the precision necessary 

within the criminal law, which was why that wording required greater clarification. 

32. Responding to the question related to intention, Ms. Botha stated that when dealing 

with hate, offence, and insult it must be recalled that the criminal law must be reserved for 

the most serious cases, and that other types of law such as civil law, human rights law, and 

anti-discrimination laws could be used with a variety of remedies to address less serious 

cases. She explained that the criminalization of inter-group hatred, where one group was 

vilified, undermined, or dehumanized, rose to the criminal law level as the precursor to 



A/HRC/54/65 

26 GE.23-17049 

existing crimes in international law, such as genocide, crimes against humanity, and 

persecution. The experts opined that there was a gap that must be filled in that regard, and 

the strict elements in articles 19 and 20 of the International Covenant on Civil and Political 

Rights provided the mechanism for doing so: advocating hatred against a group and inciting 

harm. Ms. Botha noted those were very intentional terms, and that phrasing a criminal offence 

using that language and those elements would capture the most egregious forms of hatred 

that should be dealt with by criminal law. The experts also discussed various aggravating 

factors, which pointed to the context in which the harm occurred.  

33. Ms. Thio was of the view also that the discussion fell within the context of articles 19 

and 20 of the International Covenant on Civil and Political Rights. She noted that within 

international law there were modes of conduct which were categorically outlawed; for 

example, incitement to genocide. Discussing articles 19 and 20 of the International Covenant 

on Civil and Political Rights, she noted the difficulty of achieving balance. She raised the 

idea of dignitary harm where a person is insulted because of their membership in a particular 

group. She noted that the Chair-Rapporteur’s example of a person being threatened for 

wearing a visual signifier of their religion was already a crime, consequently the fact that it 

was motivated by race or religion was an aggravating factor. Ms. Thio stated that there was 

no need to criminalize it, because it had already been criminalized. To have a greater social 

impact, Ms. Thio suggested that a more onerous or stringent sentence could be imposed for 

perpetrators of such crimes. 

34. Mr. Drumbl responded to the questions from the representatives of Iran and Pakistan 

on behalf of the OIC . He noted that it was legally difficult to include in an additional protocol 

criminal offences that were not in the original treaty. He explained that in the practice of law, 

when elaborating an additional protocol, one began with what was clearly covered by the 

initial convention or treaty. In the International Convention on the Elimination of All Forms 

of Racial Discrimination was racial discrimination. He underscored the importance of 

recalling that principle in all discussions about improving and modernizing the treaty 

framework. He recalled that the word xenophobia did not appear in the original Convention, 

which was dated. He recalled also that International Convention on the Elimination of All 

Forms of Racial Discrimination clearly distinguished between citizens and non-citizens in 

terms of its applicability. He stated that other documents and reports from the Committee on 

the Elimination of Racial Discrimination and other committees updated thinking and 

addressed the intersectionality of religion or xenophobia, and that including xenophobia and 

intersectionalities with religion in an additional protocol would progressively develop 

international law. He explained that this must be done with great care and prudence, 

particularly in the realm of criminal law. Alternatively, he proposed that another method for 

addressing discrimination based on religion or belief would be to elaborate a new 

international treaty on religious discrimination. He stated that, to maintain the integrity of 

law, it was important to proceed carefully. 

35. Regarding the question on the criminalization of hate, Mr. Drumbl underscored the 

importance of recognizing the notion of racial distinctions and racially-motivated speech that 

promoted superiority, which was a term used in the International Convention on the 

Elimination of All Forms of Racial Discrimination. He noted that the experts had discussed 

the other side of superiority to be subordination and that the idea of subordination could be 

important for determining what may be permissible or impermissible under the law. 

36. At its 2nd meeting, held on 22 May, the Ad Hoc Committee continued consideration 

of agenda item 4, discussion with the legal experts on A/HRC/51/57 paragraph 79 (a)-(d). 

The group of legal experts, Rhonda Bain, former Supreme Court Justice and Associate Tutor 

at Eugene Dupuch Law School, Bahamas, Joanna Botha, Head of the Department of Public 

Law, Faculty of Law, Nelson Mandela University, South Africa, Mark Drumbl, Class of 1975 

Alumni Professor of Law and Director of the Transnational Law Institute, Washington and 

Lee University, United States of America, and Li-Ann Thio, Provost Chair Professor, Faculty 

of Law, National University of Singapore, Singapore, gave presentations on, and held 

discussions with the Ad Hoc Committee about the document they prepared entitled 

“Preliminary inputs and advice by the experts to the four questions in paragraph 79 (a)-(d) of 

report A/HRC/51/57.” 

http://undocs.org/en/A/HRC/51/57
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37. The representative of the Islamic Republic of Iran clarified that his intervention at the 

first meeting applied to all Abrahamic religions, not only Islamophobia. He suggested that 

there was a gap in representation of different legal systems among the legal experts, as Islam 

had a distinct legal system and manner of interpreting jurisprudence, and that a legal expert 

who understood Islamic views of discrimination may contribute to greater mutual 

understanding in the Ad Hoc Committee. He stated that Islam was under greater attack than 

other religions. The representative stated while religion might be considered a choice, but 

expressed that it was not a choice that could be altered without a significant impact in an 

individual’s life. He noted that was why Iran considered that it was of the utmost importance 

to address contemporary forms of discrimination based on religion or belief. He hoped that 

the legal experts and the Ad Hoc Committee would concentrate on the issue of religion or 

belief and stated that, despite the experts’ interpretation that there was no reference in the 

International Convention on the Elimination of All Forms of Racial Discrimination to 

religion, the word religion appeared twice: first in paragraph 1 of the preamble, and again in 

article 5(vii). He stated that religion was part of the mandate of the Ad Hoc Committee and 

that it was important to take up the issue of eliminating contemporary forms of discrimination 

based on religion or belief seriously in the additional protocol. He noted the reference to 

religion in article 20 of the International Covenant on Civil and Political Rights, underscored 

the need for serious consideration of this issue, and hoped for constructive development of 

the Ad Hoc Committee’s mandate. 

38. The representative of the European Union explained that the promotion and protection 

of the right to freedom of religion or belief was a key priority for the European Union, and 

that the European Union was very active on this topic, including at the Human Rights 

Council. She recalled the European Union’s longstanding position that substantive discussion 

on the Rabat Plan of Action, the Istanbul Process, and anything related to the topic of religion 

or belief were not part of the Ad Hoc Committee’s mandate. She expressed the European 

Union’s position that mixing the two processes addressing racial discrimination and religious 

intolerance risked weakening protections for both. She recalled that in the 1st meeting of the 

thirteenth session, experts had suggested that the Committee take a holistic approach to the 

additional protocol where criminalization, was one of many options. 

39. The Chair-Rapporteur asked the experts how the work of the Ad Hoc Committee 

could address the steps leading up to an actual crime being committed based on racial 

discrimination or the intersection of racial discrimination and discrimination based on 

religion or belief without unduly restricting freedom of expression.  

40. The representative of South Africa noted that the text of the International Convention 

on the Elimination of All Forms of Racial Discrimination did include the term racial 

discrimination but not the word racism. He noted the difficulty of addressing racial 

discrimination in the context of modern technology, where a post online from one part of the 

world could incite an act of racial violence in another part of the world, and requested input 

from the experts on how criminalization would operate in that context. He sought clarification 

on how to ensure accountability of the person who made the original post, but who did not 

commit the act of racial discrimination itself. He stated that a difficulty with the Convention 

was that racial discrimination was an act, but racism itself was not. He noted that racism and 

racist systems caused contemporary harms and were not addressed by the Convention. He 

acknowledged that some countries and regions had attempted to fill gaps in their own 

legislation and make progress, but that the purpose of the Ad Hoc Committee was to create 

complementary standards that enabled all states to progress. He suggested that the best 

practices of countries and regions that had been progressive on these issues be applied at the 

international level through the elaboration of the additional protocol. 

41. The Chair-Rapporteur called on Member States to bring existing best practices to the 

Ad Hoc Committee in order to foster a common understanding. She explained that, from her 

perspective, on the nuances between racism and racial discrimination there was a duty to 

combat racism, and the potential to eliminate racial discrimination. She noted that an 

individual could not be forced not to be racist, but that governments and states had the 

responsibility to ensure racism was not acted upon. 

42. The representative of the European Union informed about a European Union-wide 

survey conducted by the Fundamental Rights that took place in 2018 entitled “Being Black 
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in the European Union,” which would have an update published in the near future. She noted 

that the European Union monitored data because mapping the issues was the first step in 

policy development. The 2018 survey prompted the European Commission to launch its first 

anti-racism action plan 2020-2025. She explained that in addition to twenty years of 

legislation, the European Union also had a vast body of case law from the European Court of 

Human Rights and the Court of Justice of the European Union. She indicated that this body 

of case law emphasized the importance of context and why it was difficult to just criminalize 

a principle, incident or an event, as many elements contribute to the interpretation of each 

situation. The European Union held the view that an additional protocol that only 

criminalized hate speech and hate crime was the proper step forward. She briefed about other 

measures that could be taken to combat these issues, such as the European Union Code of 

conduct countering illegal hate speech online, which engaged major social media companies 

into a system where they were notified of content deemed hate speech, and the companies 

committed to withdraw that content in a certain timeframe. She explained that the European 

Union monitored and published this data annually. She underscored the need not only for 

political will, but also for a holistic approach that balanced freedom of opinion and expression 

and freedom of association. 

43. The representative of Pakistan on behalf of the OIC noted the comments made by the 

European Union about separate mechanisms for freedom of religion or belief. He stated that 

there were several gaps in the International Convention on the Elimination of All Forms of 

Racial Discrimination and there was a need to examine and incorporate the intersectionality 

between acts of discrimination based on religion or belief and acts of racial discrimination. 

He stated that the framers of the International Convention on the Elimination of All Forms 

of Racial Discrimination had not envisaged issues such has hate speech and incitement to 

violence, particularly in an online context. The Ad Hoc Committee needed to discuss and 

incorporate the intersection of discrimination based on religion or belief and racial 

discrimination. 

44. Mr. Drumbl agreed with the need for legal remedies to address the exclusion of 

discrimination based on religion or belief and xenophobia from existing international legal 

instruments, and noted that an additional protocol could enable some progression. In response 

to the Chair-Rapporteur’s question, he recalled that particularly egregious violence based on 

race and religion or belief was already addressed as crime under international criminal law, 

such as genocide and crimes against humanity. He stated that to discourage xenophobia and 

dissuade hate across religious, xenophobic and racial lines in the precursor zones to these 

more serious international crimes, non-criminal remedies such as closer regulation of hate 

groups on social media and disbanding of those groups, education, rehabilitation, and 

presenting a vision of the world to young people that was inclusive instead of exclusionary 

could be employed. He explained that the criminal law did not accomplish those tasks and 

that, in his opinion, there may be greater flexibility and expansionary capacity within the 

International Convention on the Elimination of All Forms of Racial Discrimination to 

encompass xenophobia and intersectional discrimination based on race and religion or belief 

using preventive human rights measures instead of criminal law provisions. He stated that 

the criminal law was and always must be the most strictly regulated and narrow area of law 

because it was the greatest expression of power. Mr. Drumbl addressed the question from the 

South African delegate about how to align all countries to the same level of protection for 

victims of racial discrimination. He explained that the additional protocol could offer one 

mechanism that avoided the jurisdictional gaps that could occur when prosecutions were not 

coordinated or harms were geographically separated by utilizing mutual and reciprocal 

jurisdiction clauses, also known as extradite or punish clauses, where states would be under 

a duty to prosecute in their jurisdiction or to extradite. Mr. Drumbl discussed freedom of 

expression and opinion and recalled the international criminal jurisprudence from the 

International Criminal Tribunal for Rwanda, which addressed the involvement of media, 

including radio and newspaper articles and imagery, in fomenting ethnic hatred leading to 

genocide. He returned to the Chair-Rapporteur’s question and explained that there was a 

strong body of research on early indicators of genocide that could be placed within a civil 

regulatory preventative framework, which could be a direction for the additional protocol to 

take. He noted this approach would not only remedy gaps related to criminalization and racial 
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discrimination, but also enable discussion of xenophobia and discrimination based on 

religion or belief. 

45. Ms. Botha explained that the law provided a variety of remedies across a spectrum, 

the most severe of which was criminal sanction with a custodial sentence; below that was a 

suspended sentence, then a fine; following that was civil remedies which involved individuals 

rather than the state and were non-custodial; then human rights remedies that aimed to 

provide victims with justice and promoted reconciliation and behavioural redress. She noted 

that human rights law remedies were aimed at reconciliation and shifting attitudes, whereas 

criminal law was used to punish but could also risk alienating people and causing greater 

harm, and that she believed an inclusive approach could be more beneficial. She explained 

that public international lawyers thought that law should evolve and that its function was not 

only to name and punish crimes, but to signify to victims that they were worthy of protection 

and to acknowledge the harms they had experienced.  

46. Ms. Botha then continued her presentation on the elements that need to be legally 

defined in order to criminalize acts of a racist and xenophobic nature, either at the national, 

regional or international level, as considered by the legal experts in their analysis and 

assessment work. She explained the view of the experts that the language of the International 

Convention on the Elimination of All Forms of Racial Discrimination, particularly in article 

4 which obliges States Parties to criminalize certain acts, was somewhat outdated and should 

be updated to align with modern human rights and criminal law standards. She explained that 

article 4 was the criminal law measure in the Convention, and that other articles addressed 

different measures that States Parties should take in domestic laws and policies to end racial 

discrimination and promote a culture of non-racism. She recalled that the experts identified 

three main offences within article 4 of the Convention. She explained that article 4 recognized 

the history of racial superiority doctrines and repeated much of the preamble, and she noted 

that it must be read in conjunction with the entire text of the Convention, as this was one of 

the basic principles of legal interpretation. She explained that article 4(a) was regarded as an 

outlier among international legal instruments due to its wording: “shall declare an offence 

punishable by law all dissemination of ideas based on racial superiority or hatred, incitement 

to racial discrimination, as well as all acts of violence or incitement or incitement to such acts 

against any race or group of persons of another colour or ethnic origin, and also the provision 

of any assistance to racist activities, including the financing thereof”. She explained that the 

experts interpreted article 4(a) of the Convention as instructing States to introduce into 

domestic law the crime of hate speech when it uses the words “racial superiority or hatred” 

and “incitement to racial discrimination”; and to address acts of violence, which was the act 

committed on the basis of a racist motive, or a hate crime. She continued that article 4(a) also 

required States Parties to prohibit the financing of racist activities, and in 4(b) prohibited 

participation in organizations that promote hatred.  

47. Ms. Botha explained that the crimes article 4 required States Parties to introduce into 

their legal systems were essentially the crime of hate speech and hate crimes. She explained 

that there were distinctions between hate speech and hate crimes: hate speech was a speech 

act, a message, communication, expressive act; whereas a hate crime was an existing criminal 

act such as rape, murder, or assault committed with a hateful motive or intent. She noted that 

most States that had hate crime laws added additional sanctions to the pre-existing crimes, 

and suggested that enacting hate crimes legislation was quite straightforward. Ms. Botha 

noted that a benefit to incorporating hate crime laws into domestic legislation was that it 

enabled states to map patterns of behaviour, which enabled them to more clearly identify 

which groups of persons were being targeted, how they were targeted, and put in place 

policies to address those issues. She explained that hate crimes were not merely crimes 

against an individual, but crimes that sent a message or threat to the entire group of persons 

to which that individual belonged. She stated that enacting hate crimes legislation indicated 

to the victim group that the state would protect them. She also noted that the presence of 

domestic hate crimes legislation enabled training of public employees such as prosecutors, 

police, and health care providers on how to address those types of incidents. 

48. Ms. Botha discussed the crime of hate speech, which she stated was more difficult to 

address as freedom of expression was regarded as a fundamental right that promoted human 

beings’ autonomy and dignity, and its protection was vital, especially for the purposes of 
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holding governments accountable and eradicating corruption. Ms. Botha relayed that some 

jurists had stated that restrictions on freedom of expression were among the most difficult 

balances to strike due to the value of expression versus the damage it could do to equality, 

dignity and the cohesion of society. She explained that international law had developed to 

require a very clear test when the criminal law was used to punish perpetrators of hate speech 

because speech on its own was not a crime. She explained that international human rights 

law criminalizing hate speech required very strict elements which were found in article 20 of 

the International Covenant on Civil and Political Rights, and had been used by many states 

in domestic legislation. She outlined those elements as the advocacy of hatred on a prohibited 

ground that incited serious harm, not just hurt feelings or offense. She explained that the harm 

could occur directly, such as physical harm or severe psychological harm, or indirectly, where 

the harm broke down the cohesion of society. 

49. The Chair-Rapporteur thanked Ms. Botha for explaining the intricacies and 

difficulties of the language in the International Convention on the Elimination of All Forms 

of Racial Discrimination, and hoped that it would assist the Ad Hoc Committee to focus on 

the issue of terminology and elements that would constitute the additional protocol, and 

enable delegates to contribute best practices and relevant legislation from their national 

contexts. She recalled that the focus of the Ad Hoc Committee should be on its mandate to 

elaborate an additional protocol, or protocols, to the International Convention on the 

Elimination of All Forms of Racial Discrimination and that it should not lose sight of that 

focus. 

50. Ms. Thio noted that discussions of discrimination based on religion or belief must 

encompass all religions, beliefs, and also the right not to have a religion or belief, as human 

rights needed to apply universally. She addressed the issue of precursors to genocide, and 

stated it was useful to conceive of a continuum where conduct suitable to criminal sanction 

was on one end, and conduct ill-suited to criminal sanction was on the other. She noted that 

law could bring about criminal sanctions, but it could also facilitate mediation, conciliation, 

and reconciliation. She suggested regarding the precursor zone, that it may be useful to think 

in terms of harmful speech, which caused physical, psychological, or dignitary harm, as well 

as hurtful speech, which could be more intangible. She recalled that article 29 of the 

Universal Declaration of Human Rights referenced duties to the community, and suggested 

that for the less egregious crimes the Ad Hoc Committee might consider discerning how to 

build through law civic virtues and duties that would create harmonious societies. She 

explained that the law could provide for dialogical processes whereby an ombudsperson or 

other intermediary could assess whether the relationship in a specific case could be salvaged 

before resorting to criminal prosecution. She noted that this would not always be possible, 

but that attempts at reconciliation could often be more effective than criminal law sanctions. 

51. The representative of Iran noted that there was not international consensus on the issue 

of terrorism. He stated that Muslim countries viewed the 2018 attack in Christchurch, New 

Zealand as a terrorist attack, but that some media outlets did not use the word or concept of 

terrorism. He suggested that when attacks were committed by Muslims they were accused of 

terrorism, but this label was not applied to people of other backgrounds. He expressed the 

belief that there was a divergence in understanding the concept of religion. He recalled that 

Iran was among one of 48 countries that voted in favour of the Universal Declaration of 

Human Rights in 1948, but that today Iran would issue reservations on articles 16 and 18 of 

the Universal Declaration of Human Rights. He noted that there were no Muslims involved 

in drafting the Universal Declaration of Human Rights. He stated the experts interventions 

made clear the urgent need for the Ad Hoc Committee to move forward with its mandate to 

update the International Convention on the Elimination of All Forms of Racial 

Discrimination, as it was the only one among the nine human rights treaties that has not been 

updated with an optional protocol. He asked the experts if, in their opinion, the wording of 

article 4(a) of the International Convention on the Elimination of All Forms of Racial 

Discrimination could replace “offence” with “declared a crime.” 

52. The representative of South Africa noted, in response to the delegate from Iran, that 

President Mandela was only removed from a terrorist list in 2008, and this was not related to 

religion. He stated that freedom fighters had been considered terrorists by the state they were 

opposing. He noted that some countries also used the term domestic terrorism, which did not 
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mean Islamic terrorism, and that the word terrorism in his view did not specifically target one 

region. He agreed that all articles of the International Convention on the Elimination of All 

Forms of Racial Discrimination must be read in conjunction with each other, and noted that 

the Convention raised issues that needed to be criminalized but did not dictate how to do so, 

and that it was within the ambit of each state and its specific legal system how to elaborate 

the offence. He explained that, in South Africa, all rights were justiciable but that regarding 

freedom of expression, one individual’s rights were not allowed to deprive another individual 

of their rights. He recalled that South Africa and Rwanda were criticized for their truth and 

reconciliation commissions by other states which believed they should have used stricter 

penal sanctions, but that the process of reconciliation and forgiveness was very important. 

He hoped that the principle that an individual, could not claim for themselves a right that they 

would deny another individual could be expressed in the text of the additional protocol. 

53. The Chair-Rapporteur hoped that the Ad Hoc Committee could catalogue behaviours 

that created an environment of impunity that could lead to egregious crimes and determine 

steps that would mitigate such an environment from being created. 

54. Mr. Drumbl emphasized that criminal law alone did not promote societal, nation, and 

community building and expressed caution against the thinking that, because something had 

been criminalized the problem had been solved. He noted that other human rights treaties 

tended to have more than one protocol.  

55. Ms. Botha stated that, given the difficult relationship between freedom of expression, 

its permissible limitation, its impact on other rights such as the right to equality and freedom 

of religion or belief, and international law informing how criminal law and other forms of 

law should intersect to address hate speech and hate crimes, the additional protocol could 

address those aspects at a minimum. She described the issues requiring further discussion as 

the prohibited grounds, as they discussed who was recognized as a victim of hate speech or 

hate crime. She recalled that international human rights law and international criminal law 

provided guides as to as to what the elements of specific crimes should be due to the need for 

precision. She noted that the experts’ document outlined contextual facts to be taken into 

account to determine whether the crime had been proved, whether prosecution should take 

place, and what sanction should be imposed if the crime was proven. She stated these factors 

included the identity of the speaker, whether they were powerful or authoritative versus a 

young person or child who has been indoctrinated into a hate group; the audience hearing the 

message; and whether the victim was part of a group that had been subordinated in society. 

She noted that intersectionality occurs on various grounds. 

56. The representative of Iran clarified that when he spoke about Islam and terrorism that 

he did not intend that terrorism was merely concentrated on Islam. He noted the need 

evidenced in every era to demonize others and create the enemy, sometimes under the name 

of religion and sometimes under race. He acknowledged the issue raised about an additional 

protocol or protocols, but suggested the Ad Hoc Committee concentrate on this additional 

protocol before considering other additional protocols. 

57. The Chair-Rapporteur noted the extensive body of information the Ad Hoc Committee 

had received on the first day of the thirteenth session and encouraged delegations to continue 

engaging pragmatically with the technical legal expertise provided by the experts. 

58. At its 3rd meeting, held on 23 May, the Ad Hoc Committee continued its 

consideration of agenda item 4, discussion with the legal experts on A/HRC/51/57 paragraph 

79 (a)-(d). The following legal experts, Rhonda Bain, former Supreme Court Justice and 

Associate Tutor at Eugene Dupuch Law School, Bahamas, Beatrice Bonafe, Professor of 

International Law, Sapienza University of Rome, Italy, Joanna Botha, Head of the 

Department of Public Law, Faculty of Law, Nelson Mandela University, South Africa, Mark 

Drumbl, Class of 1975 Alumni Professor of Law and Director of the Transnational Law 

Institute, Washington and Lee University, United States of America, and Li-Ann Thio, 

Provost Chair Professor, Faculty of Law, National University of Singapore, Singapore, 

presented and engaged with the Committee on the document they submitted entitled 

“Preliminary inputs and advice by the experts to the four questions in paragraph 79 (a)-(d) of 

report A/HRC/51/57.”  

http://undocs.org/en/A/HRC/51/57
http://undocs.org/en/A/HRC/51/57


A/HRC/54/65 

32 GE.23-17049 

59. The Chair-Rapporteur gave Ms. Botha the floor to continue elaboration on the issue 

of the elements that need to be legally defined in order to criminalize acts of a racist and 

xenophobic nature, either at the national, regional or international level she had commenced 

at the 2nd meeting. 

60. Ms. Botha recalled that she had outlined elements that could be used to update the 

language of the International Convention on the Elimination of All Forms of Racial 

Discrimination to bring it into alignment with similar language used in other international 

instruments. She recalled her discussion of prohibited grounds, which were required elements 

of inter-group hatred prohibitions, and restated that hate speech and hate crimes were group-

based offences rather than being individually-based. She further recalled that more discussion 

was required regarding whether the description of racial discrimination in the Convention 

could be either expanded intersectionally to include xenophobia and religion or belief, or 

whether religion or belief could be introduced as an independent ground of discrimination. 

She restated her interpretation that the hate speech offence under criminal law could be 

sufficiently captured as the advocacy of hatred that incites the most severe types of harm with 

an element of intention, as opposed to negligence or recklessness. She recalled that hate crime 

under the criminal law would encapsulate acts that were understood in international and 

domestic legal systems to be existing crimes, such as murder, assault, or arson that were 

committed with hateful intent and consequently given more severe sentences. She noted that 

the benefit of such laws in domestic systems was that they enabled the criminal law to work 

in relation to punishing, and possibly assisting in the rehabilitation of the offender; to provide 

a sense of justice to, and support for, the victim; to enable mapping of data that could lead to 

further policy developments and identify groups that were at risk of becoming targets of hate; 

and to enable training of public employees such as prosecutors, judges, police, and health 

care providers on how to interact with victims of group-based hatred. 

61. Ms. Botha noted that the experts’ document presented various models that could be 

used to criminalize acts of hatred as opposed to hate speech. She recalled difficulty 

concerning the crime in International Convention on the Elimination of All Forms of Racial 

Discrimination article 4(b) of participation in organizations that promote or incite racial 

discrimination. She emphasized that organizations that promote racial superiority should be 

banned. She clarified that the experts had concerns regarding the definition of participation 

in such organizations as a criminal offence. She highlighted the need to discuss whether it 

should be considered a crime simply to sign a membership with such a group, or to approach 

such a group for assistance under the belief that it was achieving a certain mandate and learn 

that it was not, or how to address the issue of young people who were indoctrinated into such 

groups. She recalled that participation in an organization was distinct from the secondary 

mode of criminal liability of aiding and abetting, which was already a recognized criminal 

offence. 

62. She suggested that the context for both hate speech and hate crimes required further 

consideration, as context assisted in the decision about whether the elements of a hate crime 

or the offence of hate speech had been proven by the prosecution. She noted that this would 

also assist prosecutors in determining whether to prosecute a specific crime. She explained 

that, after the elements of the crime had been determined, the next stage would be to 

determine the punishment that should be imposed and whether there were factors that would 

aggravate punishment, and make it stricter, or mitigate it, and make it milder. She explained 

that at this stage in the inquiry the possibility of rehabilitation, vulnerable audiences, and 

vulnerable target groups would be taken into account. The Ad Hoc Committee might also 

consider defences to both a hate crime and the offence of hate speech. 

63. Mr. Drumbl noted that the recognition of the collective aspect of the crime of hate 

speech and hate crimes was important to the experts in the consideration of criminalization. 

He explained that the simplest form of linking a perpetrator to the crime occurred when a 

person acted alone to commit a crime. However, he noted, the reality of the systemic and 

organized nature of racism, racial discrimination, and xenophobic acts was that they were 

generally group-based. He explained that there was often a direct perpetrator of these acts, 

but there could also be secondary perpetrators who aided and abetted or assisted the crime, 

were part of a collective enterprise that committed the crime, financed the crime, or educated 

another person into the crime. He stated that the experts believed it was vital for the proper 
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criminalization of hate speech offences and hate crimes to hold secondary perpetrators 

accountable as well as primary perpetrators. He noted that often the most powerful person 

was not the direct perpetrator, but rather the mastermind of the violence or speech. 

64. The representative of Iran expressed that criminalizing hate speech and hate crimes 

was of the utmost importance, but that it was not sufficient and that remedies and redress for 

the victims must also be considered. He stated that the analysis of the perpetrators committing 

the offence should be concentrated on the root causes of the hate speech or hate crime, such 

as colonialism. 

65. The representative of Pakistan on behalf of the OIC requested the experts’ input on 

the online context of hate speech and hate crime. He noted that this context could not have 

been envisaged when the International Convention on the Elimination of All Forms of Racial 

Discrimination was negotiated and adopted and suggested the experts and Ad Hoc 

Committee should consider elements such as the originator, content developer, platform, and 

authenticity of the online content. He emphasized the need for clarity on the parameters used 

for defining hate speech and hate crimes online and offline and suggested that a different 

approach may be required for online content. He proposed evaluation of business models and 

the UN Guiding Principles on Business and Human Rights, and contemplation of the 

obligations of States Parties and business enterprises in relation to content available online. 

He also suggested that elements for the additional protocol could establish thresholds related 

to participation in organizations that promoted racial subordination or racial superiority, as 

well as guidance on where to use criminal law versus preventive measures. 

66. Ms. Botha reiterated that the experts discussed that hate speech both online and offline 

should be dealt with by both the criminal law and other types of law. She noted that 

discussions regarding context factored in the magnitude, reach, and mode of communication. 

She noted the reality that in contemporary society hate speech that occurred online had the 

potential to spread and reach further, be more powerful, and cause more harm, and this should 

be reflected in the additional protocol in so far as non-state actors were concerned. 

67. She recalled that the original text of the International Convention on the Elimination 

of All Forms of Racial Discrimination placed obligations on States Parties only to address 

instances of racial hate and racial superiority, and noted that States Parties were to introduce 

laws to address those phenomena, as well as to educate, put in place promotional measures, 

and respect, protect, and promote all rights recognized at domestic and international levels. 

She explained that public international law had recently begun to hold non-state actors 

accountable for human rights abuses and to insist they take steps to promote and protect 

various rights in international treaties. The Ad Hoc Committee may wish to consider how the 

additional protocol could extend the obligations of the Convention to non-state actors 

directly, as opposed to indirectly, by imposing the obligation on States Parties to hold non-

state actors accountable for their actions or lack thereof. 

68. She commented that the root causes of hate speech and hate crimes needed to be 

targeted and addressed as well. 

69. Mr. Drumbl noted that the root causes of genocide could be traced to colonialism, 

international capitalist flows, failure of international organizations, pressures by commodities 

markets and international economic insecurity, and in the future likely migration patterns 

from climate change but stated that those harms were difficult to situate within the framework 

of criminal law, there was value in preventative and reparative measures. He noted that a 

primary catalyst of genocide in Rwanda was the radio, which could be viewed in parallel to 

the nature of online content today. He hypothesized, regarding preventive measures, that had 

the international community at the time utilized existing satellite technology to jam radio 

frequencies in Rwanda, the genocide may not have spread as quickly. He suggested that the 

Ad Hoc Committee might consider including preventive measures, such as shutting down 

internet grids in places where national authorities failed to effectively manage online content 

in order to prevent the spread of violence. 

70. Ms. Thio reflected that root causes were important considerations, and underscored 

the importance of non-criminal sanctions. She stated that this showed the virtue of a 

comprehensive criminal, civil, and human rights approach to the root causes of racial 

discrimination. Regarding the issue of online hate speech, she noted that what was stated 
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online could lead to harm in the physical world and should, therefore, be subject to legal 

regulation. She stated that internet speech was another form of communications technology, 

where the difference was identified due to the virality, speed with which it could spread, its 

global reach, and longevity or permanence. She noted the difficulty in apportioning blame or 

harm, as there was a difference between posting something online in the first instance, and 

someone who forwarded it. She noted that the Rabat Plan of Action could be a good starting 

point for this. She added that that just because the internet had a broader reach did not mean 

that it caused more harm; the harm would depend on who was speaking and the audience it 

reached, and suggested this as an area where delegations might share best practices. She noted 

that, when dealing with racial hate speech online or offline, it would be important to utilize 

a mixture of hard law, or treaty law, and soft law, as well as domestic law, and codes of 

conduct. She stated that the prospect of imposing direct liability on non-state actors was 

unlikely, but a possible approach could be through a treaty obligation requiring states to adopt 

effective measures related to non-state actors, such as fining companies that did not comply 

with government take-down orders for hateful online content. She raised concern over 

censorship and freedom of expression in this context, and proposed an assessment process or 

monitoring body for government action once the immediate danger had been averted. 

71. Ms. Bonafe responded to the question regarding online and offline hate speech, noting 

that there were different actors and different roles, which implied different obligations. It was 

difficult to place direct responsibility of internet providers at the international level, as they 

were not the ones that would express the hate speech, rather they acted as gatekeepers. Their 

role was to ensure that the threshold of what was acceptable was not crossed. She explained 

that what was generally accepted from a legal standpoint was to impose obligations under 

domestic law to adopt a due diligence policy. She noted that the Human Rights Committee 

was facing this problem as it was currently negotiating a treaty on human rights and business 

enterprises. She noted there were two situations to be distinguished: the first where business 

enterprises directly acted as speakers; and second where the were performing their ordinary 

functions and should monitor language that was used and messages that were conveyed. She 

noted that, in this case, domestic legislation and obligations were placed on internet providers 

and social media platforms to adopt due diligence policies. 

72. Ms. Bonafe noted that the Committee had at its disposal several elements that 

combined together should be used in to find a balance between freedom of opinion and 

expression and racial discrimination. She explained that criminal law was built on several 

blocks. First was a material act. Ms. Bonafe specified that offensive speech was generally 

not considered enough to attract criminal responsibility, but that the offensive speech must 

advocate hatred or other elements. Secondly, she specified the need for the element of 

intention, or mens rea, to incite violence or harm. Third, she noted the contextual element 

and grounds for discrimination such as incitement to violence against a certain racial group 

or religion or belief. Ms. Bonafe stated that, according to this combination of factors, there 

may be established criminal liability with factors that would aggravate responsibility or 

higher penalties, or mitigating factors leading to milder penalties. She explained that, taken 

together, these elements should be defined and they were at the Ad Hoc Committee’s disposal 

to find the balance. 

73. Ms. Botha added that it was important to ensure understanding of the meaning of the 

term “measures,” as it was used throughout the treaty in relation to preventive measures, 

executive measures, and legal measures. She clarified that measures did not only indicate 

laws, but also policy decisions, reaching agreements with moderators of online content on 

how that content should be dealt with. She noted that the International Convention on the 

Elimination of All Forms of Racial Discrimination did not directly hold non-state actors 

responsible, but it did place a duty on States Parties to enter into a wide range of agreements 

or measures with such parties. She stated that the issue of censorship would become 

important because moderation would need to occur in a way that did not censor merely 

different views. 

74. The representative of Pakistan on behalf of the OIC noted the extraterritorial 

obligations related to most social media platforms because the companies were based in one 

place and the geographic spread of their activities was vast. He noted that the Ad Hoc 

Committee should consider that some of those companies had influence and financial 
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resources which exceeded that of many states, and it could be difficult for states to control 

these actors’ activities through national laws and jurisdictions. He also requested the experts’ 

views on the inclusion of elements such as racial profiling in the additional protocol. 

75. The representative of South Africa raised examples of censorship leading to book 

banning and political tools to silence individuals from their right to expression. He noted the 

danger that states may enact legislation against opposition groups. Consequently, he stated 

that the criteria should be very high before categorizing something as hate speech, and that 

offensive speech should not be criminalized, as it would not reach the level of hate speech. 

He suggested that the experts be requested to provide text and words that could be used to 

formulate the additional protocol that the Committee could debate. 

76. The Chair-Rapporteur clarified that the development of concrete language would not 

be part of the Ad Hoc Committee’s work this session, but that delegations’ questions and 

inputs were important to progress the Committee’s mandate. She noted that the experts were 

undertaking the exercise of providing the Chair-Rapporteur with some specific language in 

terms of definitions and legal concepts that she could then present to the Ad Hoc Committee. 

She noted that with concrete language it may be possible to better focus and structure 

discussions on specific elements that could constitute the additional protocol. 

77. The representative of Iran stated that the draft additional protocol should reflect the 

views of all Member States. He suggested that the situation of countries that had political 

intervention, were under coercive measures, or in a coup d’état, as they may be incapable of 

regulating private actors in respect of hate speech in the online sphere. Consequently, he 

emphasized the need to provide international legally-binding instruments for monitoring 

behaviour of social media platforms and internet providers. He encouraged the legal experts 

to take into account cultural and regional diversity.  

78. The representative of Iran also noted that there did not appear to be representatives of 

non-governmental organizations present in the meeting, and asked if they had been invited 

to the session. The Secretariat confirmed that non-governmental organizations had been 

invited to the session, as they had been for all previous sessions of this Ad Hoc Committee. 

79. The representative of the European Union stated that the definition of the concepts of 

hate speech and hate crime was at the core of the matter and that the European Union was 

also working on this conceptualization. She noted one manner of doing so was to define the 

different grounds of discrimination and the elements required, but relayed that within its own 

process the European Union had yet to apply one definition across the entire system, which 

made matters complicated. She expressed the belief that it was crucial to spend enough time 

on this specific element. She explained that the European Union was on track to include hate 

speech and hate crime in what they referred to as a list of European Union crimes, which was 

a limited list of major crimes such as trafficking in persons and terrorism. She explained that 

it was at the stage where a preparatory study had been conducted and the European 

Commission had issued a communication, and the next step would be that the twenty-seven 

European Union Member States approve it for further development. She stated that she was 

working to obtain instruction from the European Union’s legal departments to ascertain their 

views, but noted her understanding that when the European Union took the step to include 

hate speech and hate crime on that list, that it should have a broad definition of the grounds, 

such as race, colour, religion, descent, national or ethnic origin, but also disability, age, sex 

and sexual orientation. She noted that women’s rights was a situation where the European 

Union was experiencing an increase in hate speech and hate crimes. She asked requested the 

perspectives on how to define the concepts in a manner that could future-proof the issue. 

80. The Chair-Rapporteur noted on the issue of root causes that colonialism was not the 

only relevant consideration, but also slavery and the consequences of slavery and the slave 

trade She also noted that those who did not have a colonial past because they were colonizers 

sometimes had also been colonized themselves and had to deal with those legacies.  

81. The representative of Saudi Arabia stated that it would be very difficult to incorporate 

online hate speech and hate crimes into national legislation due to the extraterritorial nature 

of large technology companies. She noted that previous attempts by states at protecting 

human rights, such as privacy rights, were unsuccessful. She stated that progress regarding 

large technology companies and online crimes, regardless of the crime, required international 
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action to be successful. She stated that states must work together to find solutions for 

protecting human rights, as most cases were extraterritorial where the victim was in one state 

and the perpetrator was in another. 

82. The Chair-Rapporteur suggested that the experts be requested to assist the Ad Hoc 

Committee in structuring its comments in legal language. 

83. Ms. Botha stated that the matter of communications surveillance and privacy fell 

beyond the scope of this particular treaty, but noted that it was a pressing global issue 

requiring attention. Regarding questions about hate speech and hate crime, she reminded the 

Ad Hoc Committee that there was a difference between hate speech and hate crimes: while 

they used hate as a common denominator, hate crimes included a pre-existing criminal 

offence that was aggravated by hateful intent. She noted that when dealing with a hate crime 

it was acceptable in state practices to see a spectrum of hate, because the base crime was 

occurring at the criminal level and hateful intent was evaluated at a later stage. She recalled 

that hate speech differed because speech was not a crime in its own right, which was why it 

was important to attach the elements noted earlier by Ms. Bonafe. She noted that this was the 

reason some states addressed hate speech at the human rights level. 

84. Ms. Botha addressed the question about future proofing by explaining that law needed 

to grow, evolve and develop alongside society. She noted that many states accomplished this 

goal by identifying in legislation specific grounds that were protected and then added the 

word ‘including’ or phrase ‘on any other ground that was comparable’ or ‘analogous 

grounds’, which allowed the law to evolve and account for intersectionality. She noted that 

the International Convention on the Elimination of All Forms of Racial Discrimination did 

not use that language and was very specific, but she recommended the inclusion of analogous 

grounds at the domestic or regional level. 

85. Mr. Drumbl noted that an advantage of the additional protocol was that it would have 

a common definition of a crime and a provision that would require the state where an accused 

was physically located to prosecute for conduct, even if committed elsewhere, or to be 

extradited to the state where the conduct was committed. He explained that extradition law 

without a treaty resulted in the problem that different jurisdictions may criminalize things 

under different requirements, which was the problem of dual criminality. He noted that most 

countries had a wide array of human rights legislation that did not have criminal sanctions 

but that dealt with discrimination, such as employment and labour law that addressed 

situations of discrimination or harassment in the workplace. He explained there was also a 

broad area of law that addressed discrimination and contracts or applying for jobs, as well as 

legislation that addressed individuals who felt uncomfortable or discriminated against by 

others in other areas of life. He emphasized the importance of recognizing that there was 

more going on to combat racial discrimination than only hate speech and hate crimes laws. 

He noted that thousands of individuals were assisted by labour legislation and employment 

standards on a daily basis. He noted that these forms of legal redress were not spectacular or 

newsworthy, but suggested that this was why the precursors that the Ad Hoc Committee had 

been discussing and preventative obligations that could be included in the additional protocol 

may render the International Convention on the Elimination of All Forms of Racial 

Discrimination more robust. He stated that preventive measures may be a more amenable 

space to discuss and define xenophobia and discrimination based on religion or belief, as 

those measures were less rigid than the criminal law. 

86. Ms. Botha stated that article 5 of the International Convention on the Elimination of 

All Forms of Racial Discrimination contained a list from (a) through (f) that outlined state 

obligations to introduce laws in relation to economic, social and cultural rights, including the 

rights to work, housing, health, and education. She recalled that at the criminal level, law 

needed to be very precise and clear, should be used as a last resort, and that it did not always 

create ideal societies due to its penalizing nature.  

87. In response to the interventions of the delegates from Iran and Saudi Arabia related to 

the monitoring systems that could be provided by the criminalization instruments, Ms. 

Bonafe explained that it was normal in criminalization protocols to include provisions that 

were not strictly criminal, such as cooperation obligations or institutional control and 

monitoring systems. She noted that in regard to cooperation there were sometimes succinct 
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and precise provisions that indicated states must cooperate, but there may also be more 

complicated systems of cooperation. She noted this was one tool at the Ad Hoc Committee’s 

disposal. She recalled the possibility of establishing a monitoring system, where a body could 

be created to monitor states’ actions or interventions in cases of transnational crimes. She 

noted that the International Convention on the Elimination of All Forms of Racial 

Discrimination had already created a committee for monitoring compliance by states which 

could be empowered with a monitoring function over the future additional protocol -the 

Committee on the Elimination of Racial Discrimination, but that other systems could be 

created for monitoring purposes as well. 

88. The Chair-Rapporteur noted that one of the experts who would be joining the 9th 

meeting of the session was a member of the Committee on the Elimination of Racial 

Discrimination and would be able to speak to the monitoring work that Committee was 

already undertaking. 

89. The representative of Iran stated that there was not one common understanding on the 

definition of religion and suggested that the experts provide inputs on developing a definition 

of discrimination based on religion or belief that would allow for forward progress on the 

additional protocol. 

90. The representative of the European Union expressed concern regarding an 

intervention where reference was made to extraterritorial jurisdiction for hate speech and hate 

crime, as it implied that states could punish actions taking place outside their borders should 

they determine other states were not acting upon them. She stated the need to establish a 

system of cross-border cooperation between countries on an equal footing, but noted the 

difficulty of so doing due to the requirement for agreement on what would be punishable. 

She stated the need to discuss proportionality, and noted as an example that the European 

Union did not apply the death penalty. She also clarified that those were her own questions 

to the experts, and not a European Union position. 

91. The Chair-Rapporteur encouraged delegations to continue to seek guidance from the 

experts to assist with determining the next steps the Ad Hoc Committee could take in the 

exercise of its mandate. 

92. The representative of Saudi Arabia clarified that her intention in raising extraterritorial 

jurisdiction was that, within the scope of the Ad Hoc Committee’s work on hate crimes, states 

should cooperate with each other. She explained that she had used the example of privacy 

rights to highlight a failure of national legislation to adequately regulate large technology 

companies. She noted that the reason protection of privacy rights had not succeeded was due 

to a lack of international cooperation. 

93. Mr. Drumbl responded to the question raised about extradition and noted that 

transnational criminal law conventions, which were similar to the form the additional 

protocol would take, avoided the concern about externalities because the crimes addressed 

were defined commonly for all parties. He explained that these treaties defined the crimes, 

established extradition or prosecution requirements, set mutual legal assistance, outlined 

appropriate punishments, and often even contemplated specific defences. He noted that states 

that signed and ratified the additional protocol would create a common legal landscape and 

shared commitments. He explained that the absence of transnational conventions was what 

could bring about the concerns raised, and noted that, consequently, one of the reasons to 

elaborate an additional protocol on hate speech and hate crimes would be to avoid those 

issues.  

94. Mr. Drumbl responded to the delegate from Iran and suggested that a natural first step 

for the Ad Hoc Committee would be to use the work that the experts had compiled on racial 

hate speech and racial hate crimes to establish a structure where criminal responsibility was 

one of many remedies. He suggested that once there was agreement on the definition or 

meaning of race that could be criminalized, that could assist the Committee in defining gaps 

for xenophobia and incendiary violence based on religion or belief. He noted that there were 

many soft law provisions emerging on xenophobia in human rights law, and that it may be 

best dealt with through non-criminal measures. On the elaboration of definitions, he recalled 

that it was more straightforward to provide definitions for preventive measure than criminal 

law. 
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95. The Chair-Rapporteur recalled that the experts had raised the issue of subordination 

in their interventions and requested further elaboration of that concept and how the experts 

thought it could operate in the context of the additional protocol. 

96. Mr. Drumbl explained that the idea of subordination was the other side of superiority. 

He elaborated that superiority was conditioned upon another person or group’s inferiority, 

which created a dynamic of subordination. He noted that the International Convention on the 

Elimination of All Forms of Racial Discrimination criminalized distinctions made on the 

basis or race, and that in certain contexts this could risk policies and actions such as 

affirmative action programs being declared problematic. He suggested this was where the 

concept of subordination could be useful, as whatever was criminalized, prohibited, or 

precluded as an act of racial discrimination must have come from historical, colonial, or 

continued subordination. He expressed the importance that subordination be placed in the 

systemic context of structural racism, and noted that the concept of subordination was 

universal as there had been elements of subordination along racial, xenophobic, and religious 

lines in the history of all societies regardless of colonial experiences. 

97. Ms. Botha explained that subordination related to an imbalance in power relations 

because of the phenomena referenced in the International Convention on the Elimination of 

All Forms of Racial Discrimination, and that this subordination was ongoing. She added that 

this was why hate crimes were usually committed as a demonstration of power and to 

perpetuate an imbalanced power relationship. She stated that the acting out of an imbalance 

of power was a helpful way to understand how a hate crime or hate speech would fit into the 

framework of the additional protocol. She noted the word hate typically recalled an emotion 

that expressed fear of an individual who was different or other, and was often a group-based 

emotion. 

98. Ms. Bonafe recalled that, regarding jurisdiction, in a treaty such as the additional 

protocol the Ad Hoc Committee would be required to define the offences to make them 

crimes, and this would include a clause on state duties to adopt criminal law legislation and 

the need to establish jurisdiction. She explained that criminal jurisdiction was generally 

territorial, but there were other jurisdictional grounds that could be explored such as the 

author or the victim of the crime. She added that when the jurisdictional grounds were 

decided, priorities could be established regarding the order in which states would have the 

opportunity to prosecute. She assured the Ad Hoc Committee that they had the opportunity 

to define who had the power to prosecute and how to coordinate prosecutions within the 

additional protocol. 

99. The representative of Pakistan on behalf of the OIC stated the need to define 

expressions such as xenophobia and racial profiling. He noted that there were other 

conventions that did not contain specific definitions, even though there would have been an 

opportunity to do so during their drafting. He expressed that it was difficult to define some 

of these terms due to differences in views among the Ad Hoc Committee members. The 

representative expressed the need to identify which elements were important to define and 

where the Committee could move forward without definition. He asked if definitions were 

truly important. 

100. Mr. Drumbl responded that criminal law required strict definition, so if the additional 

protocol would criminalize certain acts, those acts must be clearly and precisely defined. He 

noted that there was less need to define terms when considering remedial or restorative 

measures. He explained that an international treaty required states to criminalize without 

definition had the potential to enable several negative consequences and create a false sense 

of accomplishment. He explained that racial profiling was generally considered an act of 

racial discrimination instead of a crime and that there were best practices available to address 

it, such as training for police forces. He explained that there had not been an effective, highly-

regarded international criminal law development in which there was not some level of 

definition, as definitions granted legitimacy and credibility. 

101. At its 4th meeting, held on 23 May, the Ad Hoc Committee continued consideration 

of agenda item 4, discussion with the legal experts on A/HRC/51/57 paragraph 79 (a)-(d). 

The Committee heard a presentation from Ms. Li-Ann Thio, Provost Chair Professor, Faculty 

of Law, National University of Singapore, Singapore about which terms should be defined at 
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a minimum in respect of the additional protocol (paragraph 79(d)) of the document entitled 

“Preliminary inputs and advice by the experts to the four questions in paragraph 79 (a)-(d) of 

report A/HRC/51/57” and held discussion on this topic and the document prepared by the 

experts. Ms. Thio and other experts Rhonda Bain, former Supreme Court Justice and 

Associate Tutor at Eugene Dupuch Law School, Bahamas, and Joanna Botha, Head of the 

Department of Public Law, Faculty of Law, Nelson Mandela University, South Africa 

engaged with the Committee during this meeting. 

102. Ms. Thio reiterated that an additional protocol was a legal instrument designed to 

update existing law. She recalled that the terms xenophobia and religious discrimination did 

not appear in the International Convention on the Elimination of All Forms of Racial 

Discrimination, thus the experts questioned whether there was latitude for the inclusion in 

the additional protocol. She reminded the Ad Hoc Committee that the original intention in 

the 1960s had been to split the development of legal instruments addressing racial 

discrimination and religious intolerance. She noted that the International Convention on the 

Elimination of All Forms of Racial Discrimination resulted from this, but that a convention 

to address religious intolerance was never completed. She noted that under international law, 

article 18 of the International Covenant on Civil and Political Rights addressed freedom of 

religion, but the only other document to do so was a soft law instrument, the 1981 Declaration 

on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or 

Belief. She noted that discrimination based on religion or belief was a global phenomenon 

not confined to any particular religion. She emphasized that the right being protected was not 

only the right to religion, but the right to religion or belief, which also included atheistic or 

agnostic belief systems. 

103. Ms. Thio noted that speech could be directed at individuals or groups. She stated that 

it was simple to view the communal element of religious groupings and racial groupings, but 

could be more difficult to envisage circumstances involving non-belief. She explained that 

the issue of religious intolerance was often focused on the fear and hatred of specific religious 

groups, but that it was also important to address protection of religious minorities. 

104. Ms. Thio stated she was not amenable to the idea of defining religion, and suggested 

contemplating the meaning of religion aside from identifiable traits, noting that freedom of 

religion or belief was a human right that included both internal and external aspects. She 

explained that everyone had the right to freedom of conscience, and the right to unique 

opinions on God. She recalled that the law could only regulate external manifestations of 

internal beliefs, which included profession, practice, and propagation of those beliefs. She 

explained that the idea of practice involved diets and religious clothing. She suggested that 

public evangelizing of faith could also be seen as an external manifestation. She noted that, 

where religious freedom was concerned, there was a need to balance articles 19 and 20 of the 

International Covenant on Civil and Political Rights. She noted that for some people the 

criticism of religion or a religious figure caused great upset, however she clarified that there 

was a difference between insult or wounded feelings and incitement to hatred. She raised the 

importance of respect and restraint, even in the absence of agreement. She noted that an 

option aside from criminalization may be for governments to call out acts of religious 

intolerance, such as the burning of holy books, when they were committed by individuals and 

using it as an opportunity to educate and bring about conciliation using non-criminal law 

remedies and approaches. She expressed that, in worst case scenarios, if there was a need to 

resort to the law, it should be for the protection of public order so as not to create situations 

incompatible with freedom of expression.  

105. Ms. Thio suggested that a preventive measure in the precursor stage would be to build 

up and promote mutual respect. She noted a measure in place in Singapore where the 

government created a harmony fund for youth with initiatives to promote inter-faith and inter-

religious harmony. She suggested preventive measures such as these may be a way to address 

religion or belief in the additional protocol, as she could not read religion or belief into the 

International Convention on the Elimination of All Forms of Racial Discrimination as a 

lawyer. She also suggested that religious intolerance could be treated as an aggravating factor 

in tandem with racial discrimination. Ms. Thio stated that the virtue of the additional protocol 

was that it could provide clarity regarding intersectional approaches, such as those elaborated 
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in general recommendations of the Committee on the Elimination of Racial Discrimination, 

and establish a trajectory for legal developments. 

106. Ms. Thio recalled that there was ongoing examination of the relationship between 

xenophobia and racial discrimination, because there had been cases of xenophobia occurring 

between individuals of the same race or religion. She suggested that one interpretation of 

xenophobia would be to see it in the context of citizen versus non-citizen, but she noted this 

interpretation would be complicated by article 1, paragraph 2 of the International Convention 

on the Elimination of All Forms of Racial Discrimination, which stipulated that “this 

Convention shall not apply to distinctions, exclusions, restrictions or preferences made by a 

State Party to this Convention between citizens and non-citizens”, and provisions in the 

International Covenant on Civil and Political Rights and the International Covenant on 

Economic, Social and Cultural Rights which gave states the ability to treat nationals and non-

nationals differently in relation to voting rights, and social benefits, for example. She noted 

another complication for using the distinction of citizen versus non-citizen as a definition of 

xenophobia was that some new citizens did not look the same as old citizens and could still 

be subjected to discrimination as a result. She stated that, as far as xenophobia was concerned, 

a common understanding of the meaning of xenophobia would be important, and it would 

also have to ensure consistency of that that meaning in relation to all other pre-existing legal 

instruments including those addressing migrants, refugees, and asylum seekers as well as 

human rights instruments. She noted that this would not be an easy task, but that it would not 

be impossible, as the law allowed for the possibility of first addressing the most urgent 

matters where consensus had existed. 

107. The representative of Djibouti requested more information about intolerance and 

targeting religious groups. He asked if there could be a difference between individual acts 

that were not embedded in ideologies or had ideals underlying them and supremacist or other 

ideologies on the other hand which transmitted a message above and beyond an affront to 

religious feelings. He asked about hate apologies in comparison to apologies for terrorism 

and whether there was a distinction to be drawn between individual isolated acts which were 

deliberately based on ideology and could fuel the idea of moving from action to ideology. He 

noted regarding the dissemination of these messages, that the world was increasingly 

interconnected but that there were nationalist and fascist movements and reactions. He gave 

an example of an individual who might share information to a social media page but did not 

have as much impact as another individual with more followers, and asked if this could be 

considered an aggravating factor to be considered and criminalized. 

108. The representative of Iran stated that there were three tendencies related to anti-Islam 

or Islamophobia: “Islamophobia, Islamoromia, and Islamovertica.” He stated his country’s 

view that most interpretation from the religion of Islam and Islamophobia was concentrated 

on Islamoromia, and was not concentrated on Islamovertica, which meant the real visage or 

face of the Islams. He expressed Iran’s belief that Islamophobia was rooted directly in 

xenophobia, otherization, and racism. He stated that for those reasons, Iran believed 

Islamophobia should be divided into those concepts and that discussions of Islamophobia 

should take under consideration which kind of Islamophobia was being spoken about. He 

noted that for his delegation it was highly important that the issue of contemporary forms of 

discrimination based on religion or belief be taken under serious consideration by the Ad Hoc 

Committee. 

109. The representative of Brazil asked the experts about criminalization for some minor 

acts concerning discrimination. She noted that the International Convention on the 

Elimination of All Forms of Racial Discrimination was not on freedom of speech or freedom 

of religion, but was focused on racial discrimination. There were issues eroding society from 

within that should be taken into consideration, such as the right to work and right to 

participation, and the right to development. She explained that these were the issues 

addressed in Brazilian law, and that Brazilian law only employed criminal law for the most 

serious cases and otherwise used preventive measures and education to communicate that 

racial discrimination was not allowed. She acknowledged that the discussion of hate speech 

and hate crimes was the main focus of the Ad Hoc Committee’s work, but requested greater 

insights about how education and other measures could apply. 



A/HRC/54/65 

GE.23-17049 41 

110. The representative of South Africa stated that in relation to religious freedom that 

South Africa was a secular state and that its bill of rights contained provisions protecting 

religious freedom and prohibiting discrimination on various grounds, including religion or 

belief. He noted that the right to freedom of expression did not extend to hate speech, as was 

also indicated in the Convention. He explained that South Africa did not have a hierarchy of 

rights, that religious rights were not absolute, and where they were in conflict with 

constitutional guarantees or legitimate government purposes that the conflict was evaluated 

carefully. He noted that the Durban Declaration and Programme of Action addressed the 

issue of discrimination based on religion or belief and stated that the Ad Hoc Committee 

should not undertake again that work while elaborating a complementary standard, as it 

already existed. He noted that the Durban Declaration and Programme of Action was not a 

convention, but stated that it had been elaborated and had been incorporated into national 

action plans. He emphasized that a convention could not be exclusionary of any religions, 

faiths or beliefs, and that if religion was incorporated it must be in a general sense that was 

inclusive of all religions or beliefs and people who were not religious or did not believe. He 

stated that the ICERD was a general convention on racial discrimination and that the Ad Hoc 

Committee should be ensure balance in developing the additional protocol. 

111. The representative of Pakistan on behalf of the OIC agreed that interfaith harmony, 

intercultural dialogue and human rights education were very important to promote a culture 

of tolerance and coexistence but noted that not every state would be willing to take those 

steps. He noted that over the decades many Human Rights Council and General Assembly 

resolutions had called on states to take steps to promote and create cultural harmony, but that 

many states had avoided taking specific measures to prohibit and prevent incidents of 

violence and discrimination based on grounds such as religion and race. He stated that some 

states which opposed taking measures to criminalize incitement to religious intolerance had 

laws preventing anti-Semitism but would not extend this protection more broadly. He stated 

that the status quo was not an option, as the world was moving at a rapid pace and that via 

social media a message could travel thousands of miles or kilometers within seconds. He 

agreed that preventive measures were important, but that multiple tools were necessary. He 

acknowledged that there were different interpretations of articles 19 and 20 of the 

International Covenant on Civil and Political Rights, and noted the perspective that there 

must be balance between them, but recalled that freedom of expression in article 19 was not 

absolute. He noted that the Rabat Plan of Action gave six steps that could assist in informing 

the Ad Hoc Committee’s work. He emphasized the need to identify and address gaps in the 

additional protocol. 

112. The representative of the European Union requested the experts’ views on documents 

that already existed and may assist with further development of the Committee’s thinking. 

The first of these was the United Nations Strategy and Plan of Action launched in 2019 by 

the Secretary General to address hate speech. She stated that it was a useful document that 

touched upon the Ad Hoc Committee’s work, that it indicated that the way to address hate 

speech was by promoting more positive speech instead of limiting negative speech. The 

second document she highlighted was the Rabat Plan of Action, which suggested a high 

threshold for defining restrictions on freedom of expression, incitement to hatred, and the 

application of article 20 of the International Covenant on Civil and Political Rights. It 

contained a six-part threshold test for criminalization, such as the elements that should be 

taken into account when deciding whether hate speech should be criminalized. She noted that 

the elements in the Rabat Plan of Action were similar to what the Ad Hoc Committee had 

been hearing from the experts: social and political context; status of the speaker; intent to 

incite the audience against a target group; the form of speech; extent of dissemination; 

likelihood of harm including its imminence. She noted that the European Court of Human 

Rights had referred to the Rabat Plan of Action in decisions and that the Organization for 

Security and Co-operation in Europe had been working with it as well. She expressed the 

need to elaborate concrete text, which could be aided by the existing text of the Rabat Plan 

of Action. She noted that the European Union did not use the term Islamophobia, but used 

anti-Muslim hatred, and invited the members of the Committee to visit the website of the 

European Commission to consult the trainings and guidelines they had in place for 

prosecutors, fair policing, racial profiling, and many other elements. 
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113. The Chair-Rapporteur welcomed the interventions and invited the delegations to 

report on national and regional practices, policies, and instruments that would assist the Ad 

Hoc Committee in the elaboration of the additional protocol and thanked the delegations who 

had already contributed such information. 

114. Ms. Thio stated that the answer to hate speech was more good speech rather than 

restricted speech. She recounted, in relation to religion, that religious people had a variety of 

responses to criticism of religion, and it was a challenge to find the proper balance because 

some people were more sensitive than others to this topic. She suggested that the only perhaps 

a manner to subsume these differences may be addressed if religion or belief were to be 

considered as contextual factors. 

115. Ms. Thio continued that there was general agreement that freedom of expression was 

not unlimited, and the differences in opinion stemmed from where to strike the balance 

between them. She expressed that, in law, the suggestion was that speech should be regulated 

if it created a clear and present danger or a real and substantial risk, or reasonable likelihood 

of a risk. She explained that with the word balance, what was being discussed was the gravity 

and likelihood of harm. She suggested that the Rabat Plan of Action could be useful to 

commence discussions on this topic. 

116. The representative of Djibouti reiterated his question concerning intolerance targeting 

religious groups, and asked if a distinction could be drawn between isolated acts carried out 

by individuals from the actions carried out based on ideology with an underlying set of 

thoughts. He recalled that he had made an analogy with apologies for terrorism and asked if 

there could be a discussion about apologies for hatred in this case. He also asked if these 

messages had more impact and a further reach when they were disseminated online, such as 

when an idea placed online in one part of the world inspired an act in a different part of the 

world, such as the Christ Church attack. He asked if it was possible to separate a situation 

wherein a whole ideology was drawn up and disseminated online from a situation wherein 

an isolated individual posted something which may be an affront to the religious sensitivity 

or feelings of another individual. He asked if there should be incrimination in both cases. 

117. Ms. Thio responded that she had rarely come across situations where an individual 

decided to post something hateful in complete isolation. She explained that Singapore created 

religious rehabilitation groups where young people radicalized online and at risk of 

committing serious crimes would be preventatively detained and could learn more about the 

religion and how they may have misunderstood some of the tenets of faith. She noted that the 

measure of success for that program was if the participants would be assessed as no longer a 

threat and released, and it was found that 62 of 64 participants were released. 

118. Ms. Thio stated in response to the question from the representative of Djibouti that 

she was unfamiliar with apologies related to terrorist activities and acts, but stated that 

apologies did not work if they were coerced instead of heartfelt. She stated that apology as a 

civil remedy could be very useful when it was non-coercive. She noted there were options 

available for non-serious cases such as remediation, reconciliation, and rehabilitation as 

opposed to prosecution. 

119. Ms. Thio also addressed the question regarding whether a post online might have a 

stronger impact. She explained that just because something appeared online did not mean it 

would get traction, rather it was contextual. She expressed that it was worth considering pre-

emptive powers that could be utilized before something spread too far, such as a community 

group that could intervene, although she noted that this assumed there was a community 

instead of isolated individuals. 

120. Ms. Botha addressed a comment in relation to the criminalization of acts of 

discrimination committed by State representatives. She explained that the accepted test for 

limiting rights under international law was a three-pronged test that involved the elements of 

legality, necessity, and proportionality. She noted that it was important to understand what 

the term discrimination meant in the law. She recalled that article 1(1) of the International 

Convention on the Elimination of All Forms of Racial Discrimination defined racial 

discrimination as “any distinction, exclusion, restriction or preference based on race, colour, 

descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing 

the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental 
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freedoms in the political, economic, social, cultural or any other field of public life”. She 

explained that this definition contained two elements: the first was that there had to be some 

form of differential treatment, which was also known as the “difference requirement”; the 

second was that it must have caused a harm or a harmful impact. She noted that, for this 

reason, the law requires an analysis of impact as opposed to the intention to discriminate. She 

also explained that not all acts of discrimination constituted legally unjustified 

discrimination. She noted article 2(2) of the Convention, which included a remedial equality 

measure and permitted differences in treatment in order to achieve a goal of equality for 

everyone, while recognizing that some people may have been treated differently in the past 

and measures were required to be put in place to rectify that treatment, thus in certain 

circumstances differential treatment was permissible. 

121. Ms. Botha noted that, the document prepared by experts had introduced the language 

of the Rabat Plan of Action in its assessment of ICERD so that the additional protocol would 

be aligned with other instruments, and noted that the elements provided in the Rabat Plan of 

Action were reflected in the factors outlined. 

122. The representative of the European Union asked whether the experts had been making 

this distinction between private relations between individuals and state obligations towards 

individuals in their analyses and assessments. 

123. The representative of Iran stated that his country requested a reservation to the 

references made to gay, bisexual, intersex, and LGBTI issues by delegations and experts 

during the thirteenth session. 

124. The representative of Brazil noted that education, training, administrative and civil 

measures could accomplish some objectives, but registered concern about the social data that 

had been collected in Brazil and other states that indicated marginalization was still occurring 

due to racial discrimination. She recalled that there had been many previous initiatives 

regarding preventive and positive measures, but questioned whether these measures were 

eliciting the results necessary to overcome discrimination. She questioned if the criminal law 

could accomplish this. 

125. Ms. Thio noted that progress through legal framework could appear very gradual, she 

explained that law, imprisonment and fines tended to be put at one end of a spectrum, and 

education and public awareness at the other, and conceded that sometimes the latter was used 

as an excuse for inaction. She suggested that an intermediate space may be along the lines of 

a code of conduct or a declaration by all parties. She suggested there could be a third space 

of moral pressure, but was uncertain that this would be satisfactory. 

126. Ms. Thio recalled, regarding remedies, that there was no right not to be insulted, but 

that insulting individuals or groups could elicit a hostile or violent response. She noted that 

legal sanction and criminal prosecution was one avenue for remedies, but that civil remedies 

were also possible. She noted that civil remedies did not have any educative effect and were 

less likely to act as deterrents due to their private nature, unless they were publicly reported. 

She suggested one new way forward may be to provide a remedy that was both public and 

private: private in the sense that it was in the hands of the person who felt wronged, and 

public in the sense that it could go to an ombudsperson or commission to do a public 

investigation so that there was acknowledgment in society that the act had been unacceptable. 

127. Ms. Botha explained that in a participatory democracy, the idea was that every citizen 

had a voice and every person in the country should be able to voice their opinions to create 

the society they wanted. She noted that these were not the only reasons, but the main ones. 

Ms. Botha also noted that the reality was that freedom of expression also caused severe harm, 

and that the harm it caused was dependent on the context in which it took place. She 

suggested this may be a reason there were so many different views on how to balance it. 

128. Ms. Botha expressed that, in her view, hate speech as it appeared in article 4(a) of the 

International Convention on the Elimination of All Forms of Racial Discrimination did not 

advance the truth or advance democratic self-governance, as to express hatred toward another 

group would undermine participatory democracy because it suppressed all voices from being 

heard. She suggested that the Ad Hoc Committee should build from the different contexts 

and viewpoints to arrive at legal terminology for what criminalization of hate speech and hate 
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crimes entailed in relation to race, and agree on principles that would best balance the right 

to freedom of expression and all other universal rights in a way that was proportional and 

necessary using the law. 

129. The Chair-Rapporteur welcomed the discussion about balancing, as that was how she 

hoped to anchor the work of the Ad Hoc Committee. She noted that the terms freedom or 

expression and freedom of speech had both been used frequently. She recalled that freedom 

of expression referred to article 19 of the International Covenant on Civil and Political Rights, 

but noted that there was no explicit reference to freedom of speech in that article. She asked 

the legal experts if they could define freedom of speech. She stated that, in addition to 

balance, universality was also important to her as the Chair-Rapporteur, and she asked if 

freedom of speech was universal in the same way as freedom of expression. She suggested 

that understanding those terms may assist in bridging differences and building consensus. 

130. Ms. Botha responded that the first amendment of the Constitution of the United States 

of America used the term speech, whereas article 19 of the International Covenant on Civil 

and Political Rights protected the right to hold opinions and the right to freedom of 

expression, which included the freedom to seek, receive, and impart information and ideas 

of all kinds regardless of frontiers, orally, in writing, in print, in the form of art, or through 

other media of his or her choice. American jurists on this issue was prominent, insightful, 

and used across the world. She explained the right to freedom of expression was cast more 

broadly than just verbal speech and included all forms of expression including speech, signs, 

pictures, images, symbols, gestures, and the manner in which people dressed. She noted that 

freedom of expression also included the right to receive and impart information and ideas, 

because it was not only about speaking, but also listening, taking in information, and 

responding. The correct terminology was freedom of expression, and in international human 

rights law this right to freedom of expression was not without boundaries, but that limitations 

must be drawn in accordance with the principles of legality, proportionality, and necessity. 

131. The Chair-Rapporteur clarified that when she referred to universality she had been 

inquiring about the use of the right of freedom of speech versus the right of freedom of 

expression. 

132. Ms. Thio noted that Singapore’s Constitution used both words speech and expression, 

but treated them as synonyms. She stated that freedom of speech was not universal and 

suggested that the way the right to freedom of speech or expression was framed may affect 

the balancing process. She explained that for any balancing act it must first be decided what 

goes onto the scale, and then decide how to weight it. She noted that this would not be the 

same for all states and suggested that the way the right to freedom of expression was framed 

would affect the balancing process. She recalled that the United States of America’s first 

amendment and jurisprudence signalled that freedom of speech was the priority law, whereas 

the European Convention of Human Rights had a dignitarian formulation, which meant that 

there was recognition between the general norm and the limitations. She noted a further 

model that was used in Singapore, where the law began with “subject to these limits…”, and 

thus freedom of speech and expression was seen as a subsidiary right for a long time until 

jurisprudence indicated otherwise. She summarized that in the United States of America, 

freedom of speech was a primary right, in Europe it was a preferential right, and in Singapore 

it began as a subsidiary right, but that had changed with jurisprudence over time. She 

explained that legal tests such as clear and present danger, imminent risk, and reasonability 

attached weights to the interest. She stated that she had not seen a universal approach, and 

noted for example that Europe took a proportionality approach, whereas Singapore took a 

reasonableness approach; and that the Inter-American Convention of Human Rights 

promoted a strong right to reputation in defamation law, whereas this was weighted very 

weakly in the United States of America. Thus, different states varied in the weighing of those 

interests, and she noted that nearly every constitution in the world protected the right to 

freedom of expression, but hypothesized that the balance was different in each. 

133. The representative of Iran asked the legal experts how the Ad Hoc Committee could 

link the elimination of discrimination with the right to development and the elements 

reflected in article 5 of the International Convention on the Elimination of All Forms of 

Racial Discrimination, such as the rights to work, education, and participation in cultural life. 
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134. Ms. Botha stated that the United Nations had done a vast amount of work through its 

sustainable development goals to recognize how states may achieve sustainable development 

and noted that one of the difficult parts of development law and sustainable development was 

that it was contextual, as development varied across the world. She noted that only the 

African Charter had entrenched the right to development and that it recognized people’s 

rights, which was a community-based approach to rights that recognized that development 

entailed development in relation to other people as well as the individual. She relayed that 

freedom of expression contributed to the right to development, as did the rights to equality, 

human dignity and all other rights that were protected in every human rights instrument in 

the treaty system. 

135. Ms. Thio stated that she was uncertain about the link between the right to development 

and the work of the Ad Hoc Committee. She noted that the right to development was very 

important in Asia and did appear on the ASEAN Charter of Rights as a collective right. She 

explained that in Asia it was primarily viewed as the foundation of economic rights. She 

stated that the right to development primarily related to fair participation in the political 

process and fair distribution of economic goods, consequently the only link she could draw 

was to where the Ad Hoc Committee’s work touched upon participation in the political 

process, but that even this link was weak. 

136. The Chair-Rapporteur noted there was a working group on the right to development 

at the Human Rights Council, thus the Ad Hoc Committee did not need to address this 

particular issue, as it was being addressed elsewhere and she did not wish to infringe on the 

work being done by that working group. She expressed hope that over the coming days the 

Ad Hoc Committee could build upon the complex issues they had been discussing with the 

experts, in order to establish common understandings of the terms and issues. She invited all 

delegations to review the documents referenced by delegations and the legal experts and to 

contribute substantively to upcoming conversations about the elements and terms that could 

also be considered for inclusion. 

137. At its 10th meeting, held on 26 May, the Ad Hoc Committee continued considered 

Item 5, discussion on the Chairperson’s draft document concerning the possible scope, terms, 

elements and structure of the “draft additional protocol criminalizing acts of a racist and 

xenophobic nature” pursuant to resolution A/HRC/51/32. 

138. The Chair-Rapporteur recommenced discussions of the Chairperson’s draft document 

in particular a consideration on the definitions of the words racism, xenophobia and racial 

profiling in the context of the additional protocol.  

139. She opened the floor to interventions by the Committee on the term racism. 

140. The representative of South Africa stated that several documents made inferences to 

racism, including the Durban Declaration and Programme of action and Human Rights 

Council resolution 51/32. She noted that the notions of systemic, structural, and institutional 

racism were largely absent from existing definitions of racial discrimination and suggested 

the Ad Hoc Committee incorporate these terms into its definition of racism. She defined 

systemic racism as a system in which patterns, policies, and processes and cultural 

representation worked to perpetuate inequalities and patterns of discrimination against one 

or more racial or ethnic group. Structural racism was defined as the set of norms, rules, 

routines, patterns, attitudes, and standards of behaviour, both de jure and de facto, that gave 

rise to situations of inferiority and exclusion against a group of persons in a general sense, 

with these traits perpetuated over time and even generations. Institutional racism was defined 

as the policies and practices in institutions that had the effect of producing outcomes that 

consciously disadvantaged or favoured a particular racial group, and could also relate to 

pervasive beliefs and accepted ways of doing things within an institution. 

141. The representative of Pakistan on behalf of the OIC drew the Ad Hoc Committee’s 

attention to reports of the Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance which specifically referred to systemic 

and structural racism. He noted that the Special Rapporteur had highlighted several factors 

at play, including the colonial past and environmental issues. He stated that racism was based 

in hate, discrimination, and violence towards others and that racial profiling was a 

manifestation of racism. He explained that racial profiling could not be separated from racism 

http://undocs.org/en/A/HRC/51/32
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because it was the stigmatization and targeting of individuals based on colour, profession, 

national or ethnic identity, religion or belief and several other factors. 

142. The representative of South Africa shared that the 1978 UNESCO Declaration on 

Race and Racial Prejudice built upon the terms in the International Convention on the 

Elimination of All Forms of Racial Discrimination and may be of use to the Ad Hoc 

Committee in its work. 

143. The Chair-Rapporteur requested input from delegations on their understandings and 

proposed definitions of the term xenophobia. 

144. The representative of South Africa noted that the Durban Declaration and Programme 

of Action would be a relevant document to consider, not only as it related to xenophobia, but 

also to other issues the Committee was considering, such as discrimination based on religion 

or belief. She proposed using the Durban Declaration and Programme of Action as a starting 

point, and also evaluating the relationship between xenophobia as a fear or hatred of 

foreigners or anything perceived as foreign or different. She also suggested including issues 

regarding related intolerance and stated that those were a fundamental part of racism, racial 

discrimination, and xenophobia that could not be separated. 

145. The Chair-Rapporteur requested comments from the Ad Hoc Committee on the 

definition of racial profiling. 

146. The representative of South Africa noted that articles 2 and 5 of the International 

Convention on the Elimination of All Forms of Racial Discrimination read together could be 

interpreted to prohibit an action undertaken for reasons of security, public safety, and law 

enforcement that relied on stereotypes about race, ethnicity, national origin, or religion or 

belief rather than reasonable suspicion to identify individuals who may pose a threat to 

society. She recalled that article 5 of the Convention discussed guarantees, without 

distinction, of rights such as security of the person, and protection by the state against 

violence or bodily harm, whether inflicted by government officials, individuals, groups, or 

institutions. She stated that the definition of racial profiling was already implicit in this 

article, and that it spoke to the issue of racial profiling within the context of race and other 

factors, possibly religion or belief. She suggested that the Ad Hoc Committee may propose 

examples of racial profiling, such as airport immigration checks, to reinforce the definition 

of racial profiling. 

147. The Chair-Rapporteur noted that the discussion of articles 2 and 5 of the International 

Convention on the Elimination of All Forms of Racial Discrimination reminded her of the 

discussion with Mr. Balcerzak during the Ad Hoc Committee’s 9th meeting regarding the 

Committee on the Elimination of Racial Discrimination’s approach of progressive 

interpretation of the Convention. 

148. The representative of Pakistan on behalf of the OIC shared information from the April 

2015 report of the Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance presented to the Human Rights Council 

that provided a detailed explanation of the act of racial profiling. In it, racial and ethnic 

profiling was defined as a reliance by law enforcement, security, and border control personnel 

on race, colour, descent, or national or ethnic origin as a basis for subjecting persons to 

detailed searches, identity check, and investigation or for determining whether an individual 

was engaged in criminal activity; that it had been a persistent and pervasive issue in law 

enforcement and issues arising in connection with policies on national security; that it 

exacerbated discrimination already suffered due to ethnic or religious minority status, and 

remained a serious challenge to the realization of rights among various racial, religious, and 

ethnic groups globally. He recalled that, in 2021, the Special Rapporteur presented a report 

that discussed the use of artificial intelligence and other techniques utilized in racial profiling. 

149. The Chair-Rapporteur recalled the Committee on the Elimination of Racial 

Discrimination’s General Recommendation Number 36 regarding racial profiling. She noted 

that in that General Recommendation, racial profiling was defined as the practice of law 

enforcement relying to any degree on race, colour, descent, or national or ethnic origin as the 

basis for subjecting persons to investigatory activities or to determining whether an 

individual was engaged in crimination activity. The Committee on the Elimination of Racial 
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Discrimination also recognized that racial profiling could be conscious or unconscious; 

individual or institutional or structural. As there were no further reflections on racial 

profiling, the Chair-Rapporteur opened the discussion to comments regarding other terms 

requiring additional thought or definition by the Ad Hoc Committee, such as hate crime, 

participation, and religion or belief. 

150. The representative of South Africa recalled that much of the Ad Hoc Committee’s 

discussions at the 7th and 8th meetings related to hate speech and hate crimes. 

151. The representative of Pakistan on behalf of the OIC agreed with the representative of 

South Africa, and noted that it would be difficult to provide an exhaustive list of elements 

that could be included in hate speech and hate crimes, as would providing a legal definition 

of the term “participation.” He stated that the Ad Hoc Committee may have agreed with the 

objective of the legal experts’ question regarding the term participation, but that the original 

negotiators of the International Convention on the Elimination of All Forms of Racial 

Discrimination would have considered the meaning of participation. He noted that there 

would be a threshold and that participation ranged from actively participating, to extending 

moral support, to collecting funding, among other levels, but that providing a precise 

definition of participation would be very difficult. 

152. The Chair-Rapporteur explained that the Ad Hoc Committee’s consideration of 

participation was not only regarding a definition, but also considering what it meant in regard 

to other rights, such as the right of association. 

153. The representative of Pakistan on behalf of the OIC suggested that the issue of 

discrimination based on religion or belief could be addressed within the issue of structural 

and systemic racism and discrimination. He stated that the manifestations of discrimination 

based on religion or belief were visible in numerous forms that included personal attacks, 

hateful rhetoric, incitement to violence, racial profiling, negative stereotyping, denigration of 

revered personalities, and desecration of holy books. He noted that these acts were often 

intentional, and some were undertaken in the public domain to incite violence and humiliate 

others. He proposed that the elements he had listed could be considered within the Ad Hoc 

Committee’s discussions in relation to all religions or beliefs. 

154. The representative of the European Union recalled that the Ad Hoc Committee had 

discussed many of these terms during its 12th session. She stated in regard to discussion of 

discrimination based on religion or belief that it was difficult to discuss that terminology as 

it recalled old discussions regarding defamation of religions, and it had been difficult at the 

Human Rights Council to define ways in which international law protected symbols, 

buildings, and other items related to established religions. She noted that the right to freedom 

of religion and belief was interpreted differently among Member States and that the European 

Union considered one element of that freedom to be the right to not hold a belief or to change 

beliefs. She stated that work carried out to define this terminology needed to be carefully 

considered because the existing international instruments that guaranteed freedom of religion 

or belief did not define those elements. She recalled that the Human Rights Committee’s 

General Comment on article 18 of the International Covenant on Civil and Political Rights 

stated that the terms religion and belief were to be broadly construed and that the article 

protected theistic, non-theistic, and atheistic beliefs, as well as the right not to profess any 

religion or belief. She stated that it was also important to the European Union that any 

definition used would align with the European Court of Human Rights and regional 

mechanisms and documents. 

155. The Chair-Rapporteur asked if the representative of the European Union could 

provide further information regarding these documents and definitions. 

156. The representative of the European Union responded that the main document was the 

Charter of Fundamental Rights of the European Union, which was the human rights charter 

that was binding for all European Union member states, article 10 of which addressed the 

right to freedom of thought, conscience and religion. She explained that there were European 

Union guidelines on how to promote and protect the right to freedom of religion or belief, 

and there were individual directives regarding the topic. She noted that European Union 

legislation always included definitions and that most of the definitions had been interpreted 

by courts as well to provide more specific meanings dependent upon context. 
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157. The representative of Pakistan on behalf of the OIC noted that in the context of the 

additional protocol to the International Convention on the Elimination of All Forms of Racial 

Discrimination the Ad Hoc Committee’s task was not to define the rights, as the International 

Covenant on Civil and Political Rights had already done so. He recalled that the right to 

freedom of religion or belief was a fundamental human right, but stated that there was no 

human right to insult other individuals based on their religion or belief. He noted that Human 

Rights Council resolution 16/18 affirmed that there was also a right not to have a religion. 

He stated that there needed to be differentiation between freedom of religion or belief and 

discrimination based on religion or belief. He explained that the objective of the additional 

protocol to the International Convention on the Elimination of All Forms of Racial 

Discrimination was not to redefine the right to freedom of religion or belief and the multiple 

manifestations of exercising that right, but rather to evaluate discrimination and violence 

against individuals based on religion or belief. 

158. The representative of the European Union suggested that the Ad Hoc Committee 

needed to decide how it would approach the additional protocol. She recalled that it could 

begin with criminalization of hate speech and hate crime based on race, which was the core 

principle of the International Convention on the Elimination of All Forms of Racial 

Discrimination and build on aggravating elements that could broaden the scope of hate 

speech and hate crime. Another option that she recalled from discussions at the 9th meeting 

was that the Committee could address this through the principle of intersectionality of other 

grounds of discrimination with racist hate speech or racially motivated hate crime, which 

could include grounds such as religion or belief, ethnicity, and gender. In that case, she 

explained that the legislation would begin with racial discrimination, and the intersectional 

elements would be added on. 

159. The Chair-Rapporteur asked how racism was defined by the European Union and if 

there was any legislation or documentation defining racism, xenophobia or racial profiling. 

160. The representative of the European Union replied that the European Union had 

definitions of the term racial discrimination and that the 2008 Framework Decision 

specifically addressed offences concerning racism and xenophobia in its article 1, and noted 

that the Council of Europe had a significant body of material on these issues as well. 

161. The Chair-Rapporteur noted that there was an attempt to define systemic racism in the 

High Commissioner’s report A/HRC/47/53, paragraph 15. 

162. The representative of the European Union noted that another soft law document that 

may be of consulted by the legal experts was the online glossary of the European Commission 

against racism and intolerance of the Council of Europe contained entries on race, 

racialization, racial profiling, racism, and racist offences. 

163. The representative of Brazil drew the Ad Hoc Committee’s attention to the Inter-

American Convention on Racial Discrimination, chapter 1, article 1 which included 

definitions of racial discrimination, multiple discrimination, and aggravated racism, as well 

as intolerance. She relayed that Brazil’s national legislation did not always include strong 

definitions, but listed some elements such as acts of impediment, embarrassment, 

humiliation, stereotype, and stigmatization. She emphasized the importance that the Ad Hoc 

Committee be focused on acts of discrimination and the key elements required for defining 

them. 

 B.  Discussion on the Chairperson’s draft document2  

164. At its 7th meeting, held 25 May, the Ad Hoc Committee continued its consideration 

of the Chairperson’s draft document under item 5. The Chair-Rapporteur welcomed inputs, 

feedback and general statements from delegations on the Chairperson’s draft document to 

facilitate the ongoing work of the Ad Hoc Committee. 

  

 2  The Chairperson’s draft document can be consulted at: https://www.ohchr.org/en/hrc-

subsidiaries/adhoc-committee-on-complementary-standards-to-icerd. 
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165. The representative of Iran relayed that he was awaiting instruction, but recalled that 

paragraph 199 of the Durban Declaration and Programme of Action recommended that the 

Commission on Human Rights prepare complementary standards to strengthen and update 

international instruments against racism, racial discrimination, xenophobia and related 

intolerance. He stated that, for this reason, it was imperative that the Chairperson’s draft 

document highlight the role of relevant international instruments, such as the Durban 

Declaration and Programme of Action and the Vienna Declaration and Programme of Action, 

as well as respect for cultural diversity and recognition of regional and national 

particularities. He stated that there were issues recognized in the Durban Declaration and 

Programme of Action, such as discrimination based on religion or belief, incitement to 

religious hatred, contemporary and existing forms of apartheid, the negative legacy of 

colonialism or imperialism, and new forms of enslavement that Iran believed should be 

reflected independently and criminalized in the additional protocol. 

166. The representative of Brazil noted that she was also awaiting further instruction, but 

stated that the Chairperson’s draft document provided strong guidance for the continuing 

work of the Ad Hoc Committee. She noted that it contained substantive elements on which 

the Committee had been working with inputs from the experts on hate speech and hate crimes, 

and outlined a structure of the additional protocol that would propel the work of the 

Committee. She reflected on the important international dimension provided by the document 

concerning discrimination, hate speech, and hate crimes, and indicated it was of great interest 

to her delegation. 

167. The Chair-Rapporteur welcomed the feedback, noting that the Chairperson’s draft 

document was the first document that had been compiled based on the specific questions 

posed to the legal experts by the Ad Hoc Committee at the end of the session. She recalled 

that it was intended as a first draft, and it was reliant on further contributions from the 

Committee to reflect perspectives based on various national and regional experiences. 

168. The representative of Mexico relayed that the Chairperson’s draft document had been 

shared with her capital and that it required meticulous examination and in-depth analysis, 

consequently she would reserve comments until receiving instruction. 

169. The representative of South Africa relayed that the Chairperson’s draft document was 

timely, as South Africa was in the final stages of adopting domestic legislation on combatting 

and preventing hate speech and hate crimes, which gave expression domestically to the work 

the Ad Hoc Committee was doing internationally. She thanked the Chair-Rapporteur for the 

solid basis that the document provided, and noted that it captured the requested legal advice 

and issues raised in discussions with the legal experts. 

170. The Chair-Rapporteur expressed understanding that the Chairperson’s draft document 

needed to be reviewed by delegations’ capitals and legal experts so that they could receive 

instructions and guidelines. She suggested that delegates could use the thirteenth session to 

express initial reactions and responses to the document and make recommendations about 

additional documents and issues for consideration by the legal experts. She recalled that 

during the 6th meeting, she had highlighted areas within the document requiring the 

Committee’s further consideration, noting the importance of receiving further feedback in 

order to exchange with the legal experts when they rejoined the Committee for the 11th-14th 

meetings of the session. 

171. The representative of Pakistan agreed with South Africa that the Chairperson’s draft 

document formed a strong basis for future work of the Ad Hoc Committee. He agreed that 

Member States had to take leadership on some of the issues and provide guidance on how 

the document should evolve. He stated that this was the first consolidated paper in the form 

of a Chairperson’s document that encompassed multiple elements that had been produced 

since the establishment of the Ad Hoc Committee. He noted that Pakistan had already shared 

some views, but would be able to provide further ideas over the course of the Committee’s 

deliberations. 

172. The Chair-Rapporteur explained that, for the benefit of delegations that had not been 

present at the 6th meeting, she had indicated the portions of the Chairperson’s draft document 

where she had requested further input from the Committee members, based on their 

knowledge and expertise as human rights experts. She recalled sections number 4 on use of 
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terms, number 5 on definition of the main conduct to be criminalized, number 7 on 

consistency clauses, number 11 on duty to exercise criminal jurisdiction, number 12 on 

extradition number, 13 on the duty of mutual assistance, number 15 on fair trial rights, 

number 17 on state responsibility, number 18 on preventive or promotional measures, 

number 19 on additional state obligations, number 20 on institutional arrangements, and 

number 23 on final clauses. She also drew the Committee’s attention to paragraph 34 

regarding participation in racist organizations, and paragraph 37 regarding references to 

specific treaty commitments. She requested that the Committee members provide input on 

these areas to assist the legal experts with their work moving forward. 

173. The representative of South Africa suggested that the Ad Hoc Committee work 

through the Chairperson’s draft document one section at a time, to address the substance of 

the document. 

174. The representative of the European Union stated that she was awaiting instruction 

from her headquarters and European Union member states, but commented that the 

Chairperson’s draft document was the most comprehensive document discussed by the Ad 

Hoc Committee thus far and that it reflected much of what had been discussed at previous 

sessions and in the opening days of the 13th session. It was a good idea to hold further 

discussions to provide guidance to the legal experts for the subsequent work they would 

undertake, but that it was too early to make final decisions regarding content. She stated that 

the European Union considered that much of the content in the Chairperson’s draft document 

was already present in the existing international legal framework. She highlighted that the 

document called for addressing hate speech and hate crime in a holistic manner, whereby 

criminalization was one measure to be implemented among many others, and noted 

paragraph 22 of the document, which recalled that the criminalization of hate speech was to 

be reserved for serious cases and that other cases could be remedied by means other than 

criminal law. She recalled that paragraphs 53 and 54 a referred to diverse remedies that could 

be provided in respect to racial discrimination crimes, particularly those committed by young 

people. She highlighted further references in the document that stated the importance of non-

punitive, conciliatory, rehabilitative, restorative, educative, and preventive approaches. She 

suggested that the experts could be asked to provide a full overview of these non-criminal 

law approaches in the future. She also suggested that the experts focus on the principles of 

legality, necessity, and proportionality as guiding principles. the legal experts had 

emphasized the necessity to linking the content of the additional protocol with existing 

international legal standards, specifically the International Convention on the Elimination of 

All Forms of Racial Discrimination and the International Covenant on Civil and Political 

Rights. She appreciated the objective approach to examining the potential content of the 

additional protocol. 

175. She shared documents that reflected the European Union’s best practices, including 

the European Union framework decision on combating certain forms and expressions of 

racism and xenophobia by means of criminal law (2008), which obliged European Union 

member states to criminalized certain forms and expressions of racism and xenophobia; the 

Audiovisual media services directive (2018) and Digital Services Act (2022) that addressed 

online situations; and the European Union code of conduct on countering illegal hate speech 

online, which invited large companies to volunteer to establish and enforce rules and 

standards that prohibited hate speech and rapidly reviewed and removed content that had 

been reported in violation of those standards. She noted that the majority of the major 

technology platforms had signed on, which included having their performance monitored by 

the European Union. She also highlighted the Victims’ Rights Directive, which addressed 

victims of all varieties of crime including hate crimes and evaluated the support given to them 

to assist with mitigating their traumas. 

176. The Chair-Rapporteur thanked the representative of the European Union for sharing 

those best practices, and requested that other Ad Hoc Committee members provide examples 

from their own national or regional contexts as well. She encouraged constructive discussions 

and deliberations that focused on the legal elements of the additional protocol to ensure that 

the work of the Committee would contribute positively to combating racism and eliminating 

racial discrimination. She highlighted the need to attain common understanding of the issues 
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being considered by the Committee and to focus on concrete issues that the Committee could 

determine together. 

177. The representative of Venezuela stated that the Chairperson’s draft document 

provided a strong foundation for further work on the elaboration of complementary standards 

to the International Convention on the Elimination of All Forms of Racial Discrimination, 

which was necessary given contemporary forms of racism, racial discrimination, xenophobia 

and related intolerance and the proliferation of hate speech and incitement to hatred, which 

had been increasing. He noted that the document had been shared with his capital, and 

highlighted the necessity of developing complementary standards to fill gaps in the 

Convention in accordance with General Assembly resolution 71/181 and Human Rights 

Council resolution 34/36. 

178. The representative of Pakistan on behalf of the OIC emphasized the need to move 

forward with collective efforts, and agreed with the representative of the European Union 

that the tools for addressing racism, racial discrimination, xenophobia, and related 

intolerance needed to include affirmative action and preventive measures in addition to 

criminalizing acts that led to serious forms of violence and discrimination on the basis of 

their race, colour, ethnicity, and religion. He recalled his previous proposal that the preamble 

of the additional protocol should contextualize the document’s contents and explain the 

necessity for the additional protocol to address challenges that had not been addressed in the 

International Convention on the Elimination of All Forms of Racial Discrimination. He 

suggested that the expression “serious forms of conduct” be used in lieu of “egregious forms 

of conduct” where it had been stated that the criminal law should be reserved for the most 

egregious forms of conduct. He agreed that the preamble needed to recall fundamental 

principles of international human rights, but recommended that it be more inclusive of 

freedom of religion and belief and freedom of assembly and association in addition to 

freedom of expression and opinion. He proposed an intersectional approach to the discussion 

of article 4(a) and (b) of the Convention that addressed ethnicity, colour, and religion to align 

with the Committee on the Elimination of Racial Discrimination’s General Recommendation 

Number 32. He agreed that working through the Chairperson’s draft document paragraph by 

paragraph would be a useful exercise when delegations were ready to do so. 

179. The Chair-Rapporteur recalled the European Union code of conduct that had been 

raised as a best practice by the representative of the European Union, where technology 

platforms voluntarily signed on, and asked what incentivized them to do so. She also 

requested information on how the right to freedom of expression had been balanced in this 

example. 

180. The representative of Iran stated that it was imperative that the additional protocol 

criminalize contemporary forms of discrimination, hate speech, and hate crimes that were 

initiated by social media platforms. He noted that this was debated during discussions with 

the legal experts, and that it was necessary that this be reflected in the Chairperson’s draft 

document. 

181. The Chair-Rapporteur noted that as there were no further requests to issue general 

statements on the Chairperson’s draft document. She suggested that the Ad Hoc Committee 

proceed with the proposal to work through the document paragraph by paragraph, beginning 

with the introduction. 

182. The representative of South Africa proposed that the Ad Hoc Committee needed to 

have a strategic discussion on what was referenced within the preamble of the additional 

protocol. She asked what the Committee wished to achieve through this process and how it 

could ensure that the majority of states signed on. She suggested that the Committee evaluate 

which soft law and existing international legal instruments it would refer to in the context of 

the preamble and noted the Durban Declaration and Programme of Action, the Vienna 

Declaration and Programme of Action, and the Universal Declaration of Human Rights had 

already been mentioned by delegations. She also expressed the need to account for limitations 

that hate crimes did not entail, such as issues related to freedom of expression and artistic 

creativity. She noted the necessity not to undermine special measures such as affirmative 

action policies in the text of the additional protocol. 
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183. The representative of Iran recommended that the preamble reference Human Rights 

Council resolution 16/18, the Durban Declaration and Programme of Action, the Vienna 

Declaration and Programme of Action, and the 1981 Declaration on the Elimination of All 

Forms of Intolerance and of Discrimination Based on Religion or Belief. 

184. The representative of the European Union noted that most existing optional protocols 

contained very short preambles that focused on the principles and did not reference Human 

Rights Council or General Assembly resolutions. She suggested, given this was an additional 

protocol to an existing treaty, that the preamble remain limited. 

185. The Chair-Rapporteur welcomed the discussions that were taking place and reminded 

the Ad Hoc Committee that this was not the stage for negotiations on the document, but rather 

the time to identify missing elements or additional input related to the Chairperson’s draft 

document to provide further instructions to give the legal experts. 

186. The representative of South Africa noted the need to highlight the severity of the crime 

and that hate speech and hate crimes impacted not only individuals but the communities and 

societies to which they belonged. She noted that this need not be incorporated into the 

preamble, but that it should be a component of the text. 

187. The Chair-Rapporteur recalled that the legal experts had also highlighted the impact 

that hate speech and hate crimes had on the community, and that they may be able to elaborate 

further on where in the additional protocol that could be incorporated. She suggested that if 

there were no further comments on the introduction and preamble, that the Committee next 

consider section number 2 on the relation with the main convention. 

188. The representative of Iran recalled a previous intervention where he stated it was 

imperative that the preamble refer to relevant resolutions that established this Ad Hoc 

Committee. 

189. The Chair-Rapporteur asked the representative of Iran to share the resolutions he had 

in mind for inclusion in the preamble. 

190. The representative of Iran responded that he was referring to United Nations General 

Assembly resolutions 6/21 and 71/181 and Human Rights Council resolutions 10/30 and 

34/36. 

191. The representative of the European Union noted that all the resolutions mentioned by 

the representative of Iran were voted upon and not consensual. She also recalled that there 

was not reference to Human Rights Council or General Assembly resolutions in the 

preambles of any other optional protocols, and advised they not be inserted into this 

additional protocol either if the goal was to have it widely adopted. 

192. The Chair-Rapporteur recalled that the Chairperson’s draft document outlined a 

standard structure that should be followed for criminalization conventions, and that the 

additional protocol should remain structurally similar to other optional protocols. She noted 

that delegations who wished to have input into the additional protocol were present in the 

room, and that agreement was not necessary at this stage, but rather it was important to reflect 

on the ideas put forward by all. She guided the Committee to section number 2 of the 

document and requested comment on the relation with the main convention. 

193. The representative of South Africa suggested that, in addition to article 4 of the 

International Convention on the Elimination of All Forms of Racial Discrimination, the 

additional protocol also make explicit reference to article 2(2) of the Convention regarding 

special measures. 

194. The representative of Iran stated that reference to only articles 4(a) and (b) of the 

International Convention on the Elimination of All Forms of Racial Discrimination was 

insufficient, and that the additional protocol should reflect other articles in the Convention 

and broader issues. 

195. The Chair-Rapporteur noted no further input on section number 2. The Ad Hoc 

Committee then proceeded to discuss section number 3 on purposes. 

196. The representative of South Africa stated that her comments were preliminary and 

based on South Africa’s domestic hate crimes legislation. She proposed that the Ad Hoc 
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Committee consider a reference to gathering and recording data on hate crimes in the purpose 

of the additional protocol. She recalled that this issue was raised in Annex 2 of the 

Chairperson’s draft document and its importance had been raised previously by Special 

Rapporteurs. 

197. The Ad Hoc Committee then discussed section number 4 on the use of terms. There 

were no requests for the floor on that topic, so she moved on to section number 5 regarding 

the main conduct to be criminalized. 

198. The representative of Iran stated that it was necessary to criminalize all contemporary 

forms of discrimination and manifestations based on religion and belief and religious hatred, 

apartheid, foreign occupation, and the extraterritorial effect of social media providers. 

199. The Chair-Rapporteur recalled that discussion with the legal experts on this section 

primarily concerned the importance of defining the main conduct to be criminalized based 

on the main convention, which was the International Convention on the Elimination of All 

Forms of Racial Discrimination. She recalled the legal experts’ advice to focus primarily on 

article 4(a) and (b) of the Convention, as those were the existing criminal provisions. She 

asked the representative of Iran if his intention was to expand the list that was included in the 

document. 

200. The representative of Iran expressed respect for the views of the legal experts but that 

was only one part of the process and Iran did not accept all points and comments that had 

been raised by the legal experts. He recalled that article 4(a) and (b) of the International 

Convention on the Elimination of All Forms of Racial Discrimination did not address issues 

such as internet providers and social media platforms, thus the Ad Hoc Committee should 

not only concentrate on the text of the Convention, but on how to address to address gaps 

that existed within it. 

201. The Chair-Rapporteur noted that the legal experts had raised a similar concern when 

they noted that the language in article 4(a) and (b) of the International Convention on the 

Elimination of All Forms of Racial Discrimination was outdated and needed to be translated 

into current terminology using the two clear offences of hate speech and hate crimes. She 

indicated that the opinion of the legal experts was important, as they were intended to advise 

her on the text of her document, but noted that the text was amenable to change based on 

input from the Committee. She recalled the importance of working by consensus in the Ad 

Hoc Committee, but that no comment would be rejected. 

202. The representative of the European Union stated that the definition of the main 

conduct, that hate crime was more straightforward to address than hate speech. She relayed 

that this was because hate crimes arose from conduct that was already criminal, such as 

murder or torture, that had been committed with a racist motive. Consequently, it was easier 

to define hate crimes. She explained that hate speech had been more complicated to define, 

but noted that the six-step test in the Rabat Plan of Action had been useful to the European 

Union for evaluating specific cases. It would be beneficial to use the test in the Rabat Plan of 

Action as it was an already agreed upon and could be a good starting point. 

203. She relayed that the definition used by the European Union was “the following 

intentional conduct is punishable: (a) publicly inciting to violence or hatred directed against 

a group of persons or a member of such a group, defined by reference to race, colour, religion, 

descent or national or ethnic origin; (b) the commission of such an act by public 

dissemination or distribution of tracts, pictures, or other material; (c) publicly condoning, 

denying, or grossly trivializing crimes of genocide, crimes against humanity and war crimes 

as defined in the articles of the statute of the International Criminal Court directed against a 

group of persons or a member of such a group defined by reference to race, colour, religion, 

descent or ethnic origin when the conduct is carried out in a manner likely to incite to violence 

or hatred against such a group or member of such a group.” She noted that aiding and abetting 

was also considered a criminal offence. She emphasized again the importance of applying 

the principles of legality, necessity, and proportionality, and precise definition of 

terminology. In relation to precision, she stated that any formulation of a concept that began 

with “all forms of” was incompatible with the requirement for precision, as it could lead to 

censorship rather than a balanced limitation on freedom of expression. She stated that 

discrimination based on religion or belief, could be included as an aggravating factor, as 
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suggested by the legal experts. She clarified that discrimination based on religion or belief 

was a problem in many countries where there was persecution of religious minorities, but 

that it should be addressed separately from the International Convention on the Elimination 

of All Forms of Racial Discrimination. 

204. The Chair-Rapporteur asked the European Union representative about. The reference 

for the definition of hate speech provided, to which she cited the European Union directive 

of 2008. 

205. The representative of South Africa proposed that there were two methods by which 

the Ad Hoc Committee could address this issue: first, to limit, and second to list the 

categories. She relayed that South African legislation listed the categories, but noted several 

of them would not likely be agreed to by all delegations. She asked how the Ad Hoc 

Committee would address this in a manner that accommodated concern regarding related 

intolerances and the contemporary evolution of racism. She explained that in the South 

African legislation (which was pending adoption) that a hate crime was defined as “an 

offence recognized under an law, the commission of which by a person is motivated by that 

person’s prejudice or intolerance towards the victim of the crime in question because of one 

or more of the following characteristics or perceived characteristics of this victim, or his or 

her family members, or the victim’s association with or support for a group of persons who 

share the said characteristics: age, albinism, birth, culture, disability, ethnic or social 

origin…etc.”. Regarding hate speech, she relayed that the domestic offence was defined as 

“any person who intentionally publishes, propagates or advocates anything, or communicates 

to one or more persons in a manner that could reasonably by construed to demonstrate a clear 

intention to be harmful or to incite or promote or propagate hatred based on one or more of 

the following grounds…; any person who intentionally distributes or makes available an 

electronic communication which that person knows constitutes hate speech as contemplated 

above through electronic communication systems which is accessible by any member of the 

public, accessible by or directed at a specific person who can be considered to be a victim of 

hate speech is guilty of an offence; any person who intentionally in any manner whatsoever 

displays any material or makes available any material which is capable of being 

communicated and which that person knows constitutes hate speech as contemplated above 

which is accessible by, or directed at a specific person who can be considered to be a victim 

of hate speech is guilty of an offence.” She suggested that it may be advisable that in the 

terms of the additional protocol’s preamble it be stated that the provisions did not apply in 

specific instances, for example any bona fide artistic performance or other form of 

expression, any academic or scientific inquiry, fair and accurate reporting or commentary in 

the public interest. 

206. The Chair-Rapporteur requested that Committee members refrain from bringing 

issues that are not consensual or divisive to the work of the Ad Hoc Committee in order ¨that 

a common understanding of key issues be created, and she thanked the delegations for their 

strategic engagement. 

207. The Chair-Rapporteur then opened the floor to input on section number 7. There were 

not interventions, so she opened discussion on section number 8. She noted that there had 

been discussion with the experts about different models—the discriminatory selection model, 

animus model, and hybrid model. 

208. The representative of South Africa stated that different countries would have different 

approaches in their domestic legislation, and questioned the usefulness of the Ad Hoc 

Committee being too prescriptive. 

209. The Chair-Rapporteur opened the floor to discussion of participation in racist 

organizations, and where the level of participation would amount to criminal responsibility. 

As there were no interventions, she reflected that this was an issue to address at a later stage 

when delegations had received instructions from their respective capitals. 

210. At its 8th meeting, held on 25 May, the Ad Hoc Committee also considered Item 5, 

discussing the Chairperson’s draft document concerning the possible scope, terms, elements 

and structure of the “draft additional protocol criminalizing acts of a racist and xenophobic 

nature” pursuant to resolution A/HRC/51/32. 

http://undocs.org/en/A/HRC/51/32


A/HRC/54/65 

GE.23-17049 55 

211. The Chair-Rapporteur recalled that as discussions had been taking place, she had been 

collecting both general and specific comments from the Ad Hoc Committee on the 

Chairperson’s draft document, and that the Committee had left off on the topic of 

participation in racist organizations and definitions of accessory conduct to be criminalized 

at the end of the 7th meeting. 

212. The representative of Cote d’Ivoire made a preliminary general comment on behalf of 

the African Group. He noted that the members of the African group were reviewing the 

Chairperson’s draft document to provide further substantive input and comments. He wished 

to place on record that the African Group had taken careful note of the document, appreciated 

it, and hoped it would serve as a useful framework for further progress and discussions 

moving forward. He stated that he would share comments from members of the African 

Group, particularly on substantive issues, once they had been received. 

213. The Chair-Rapporteur noting no further comments on section number 6, opened the 

floor to input on section number 7 of the Chairperson’s draft document regarding consistency 

clauses. 

214. The representative of South Africa aligned with the representative of Cote d’Ivoire’s 

statement on behalf of the African Group. She emphasized the importance of the issues raised 

in the Chairperson’s draft document regarding consistency clauses, as they were necessary 

to situate the additional protocol in relation to other human rights treaties and broader 

international legal obligations. 

215. The Chair-Rapporteur indicated there was no further input on section 7 and opened 

the floor to comments regarding inter-state obligations in section number 8 of the document. 

216. The representative of Pakistan on behalf of the OIC emphasized the extraterritorial 

obligations of social media platforms, as a company could be based in one state, but its 

activities could spread globally. He noted that domestic legislation would be challenged to 

ensure compliance, and that this issue should be taken under consideration. 

217. The representative of Iran supported the point raised by Pakistan on behalf of the OIC. 

218. The representative of South Africa supported the importance of inter-state obligations 

as they spoke to the motivation for elaborating an additional protocol. 

219. The Chair-Rapporteur saw no further requests for the floor on this issue and opened 

the discussion to section number 9 on the duty to criminalize. 

220. The representative of Pakistan on behalf of the OIC emphasized the importance of 

this section and noted it was a point of divergence among the Ad Hoc Committee members. 

He stated that the tools in the additional protocol should be broad enough to include all levels 

of action, including affirmative actions in addition to criminalization. He stated the need to 

highlight criminalizing acts of incitement to violence that had an intersectional relationship 

to racism, such as discrimination based on religion or belief, colour, or ethnicity, and that this 

should be reflected in the document. 

221. The Chair-Rapporteur opened the floor to discussion of section 10 on the duty to 

establish criminal jurisdiction. 

222. The representative of South Africa suggested the Ad Hoc Committee request further 

input from the legal experts about how other protocols had addressed this issue. She 

suggested this may be useful, as this issue required a great deal of capacity from the states 

concerned. 

223. The Chair-Rapporteur opened discussion on section number 11 regarding the duty to 

exercise criminal jurisdiction. 

224. The representative of South Africa noted that in certain legal contexts there were 

specific responsibilities related to a duty of care, and gave the example of police officers or 

teachers. She asked whether the Ad Hoc Committee would be evaluating this in the additional 

protocol. She clarified that, as an example, police officers were under a duty to behave a 

particular way and held to a higher standard of behaviour than civilians, and posited that this 

may be a question for the legal experts. 
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225. The representative of Iran stated that this regulation in the additional protocol should 

not prejudge or impact national jurisdictions and should not breech or violate customary 

international law. 

226. The representative of Pakistan on behalf of the OIC proposed adding two additional 

factors to paragraph 43 of the Chairperson’s draft document: first, intention of the speaker 

who was engaged in hate speech; and second, the speed at which the information could be 

disseminated. 

227. The Chair-Rapporteur opened discussion on sections number 12 on extradition, 

number 13 regarding the duty of mutual assistance, and number 14 about cooperation, but 

there was no input from the Committee. She opened discussion on section number 15 

regarding fair trial rights and noted that this section also considered the scope of the 

additional protocol, the importance that it was consistent with international human rights on 

permissible and legitimate restrictions related to freedom of expression and opinion, and the 

importance of commitment to legality and proportionality under criminal law. There were no 

comments from the Committee, and she opened discussion on section number 16 on victims’ 

rights. 

228. The representative of South Africa explained that her national legislation incorporated 

victim impact statements to ensure that victims played a key role in the proceedings. She 

suggested the Ad Hoc Committee may consider including a similar provision in the additional 

protocol. 

229. The representative of Iran proposed that the concept of remedy and redress be 

incorporated into the section on victims’ rights. 

230. The Chair-Rapporteur opened discussion of section number 17 on state responsibility, 

but there were no comments, so she opened section number 18 on preventive and promotional 

measures. 

231. The representative of Pakistan on behalf of the OIC requested that the legal experts 

be asked to provide inputs on criminal liability and civil liability. He noted the necessity for 

clarity and specificity in the additional protocol, and was uncertain about how to frame issues 

such as affirmative action, education, and intercultural dialogue in the context of the 

additional protocol. He requested clarification on the threshold to invoke criminal law, and 

jurisdiction regarding specific instances of hate speech, hate crime, and xenophobic acts of 

discrimination based on race, colour, religion, language, and ethnicity. 

232. The representative of Iran stated that national and regional particularities should be 

taken into account regarding processes of rehabilitation and social integration when it came 

to preventive and promotional measures. 

233. The Chair-Rapporteur opened discussion on section number 19 regarding additional 

state obligations. 

234. The representative of South Africa recalled that article 7 of the International 

Convention on the Elimination of All Forms of Racial Discrimination spoke to issues 

regarding education and awareness. She agreed that the additional protocol could make 

concrete the issues raised by the representative of Pakistan on behalf of the OIC regarding 

clarity of criminal liability and the liability for other forms of actions. She noted that South 

African legislation required the state to promote awareness of the prohibition against hate 

crimes and hate speech aimed at prevention and combating those offences, and proposed that 

a similar consideration could be incorporated into the additional protocol. She explained that 

the legislation required the state to conduct education and information campaigns, ensure that 

all public officials that were involved in the investigation of such crimes were aware of those 

issues, and provide assistance to anyone wishing to lodge a complaint. 

235. The Chair-Rapporteur opened discussion on section number 20 about institutional 

arrangements, and noted that at the next meeting of the Ad Hoc Committee Mr. Michal 

Balcerzak would be presenting on this topic. Noting no comments on that section, she opened 

discussion on section number 21 regarding empowerment of existing bodies, which she noted 

would also be addressed in Mr. Balcerzak’s presentation. As there were no comments, she 

opened discussion of section number 22 on dispute settlement, where there was also no input 
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from the Committee. She opened discussion on section number 23 regarding final clauses 

and noted that this section highlighted terms requiring further definition from the Ad Hoc 

Committee including race, racism, religion or belief, xenophobia, hate speech, hate crime, 

participation, and racial profiling. She recalled the experts’ advice that every term that was 

to be a criminal provision of the additional protocol required precise definition. She noted 

that further guidance from the Committee would be of assistance to the legal experts in their 

work moving forward. 

236. The representative of Iran noted that the International Convention on the Elimination 

of All Forms of Racial Discrimination used the word religion twice: once in the preamble 

and again in article 5. He also noted the presence of religion in the 1981 Declaration on the 

Elimination of All Forms of Intolerance and of Discrimination based on Religion or Belief, 

article 20 of the International Covenant on Civil and Political Rights. He asked for 

clarification regarding why the issue of religion was put in a secondary category in the 

discussions of the Ad Hoc Committee but issues such as freedom of expression were 

frequently discussed. He restated Iran’s belief that discrimination based on religion or belief 

was rooted in xenophobia. He requested clarification from the Chair-Rapporteur about why 

discrimination based on religion or belief was a secondary priority in the Ad Hoc Committee 

compared to criminalization on other grounds of discrimination. 

237. The Chair-Rapporteur requested further clarification on the question from the 

representative of Iran, who clarified that he wished to understand the rationale of the experts 

for placing discrimination based on religion or belief in a different category than other 

grounds of discrimination. 

238. The Chair-Rapporteur shared that she understood from the exchanges with the legal 

experts that the legal experts recognized that discrimination based on religion or belief did 

occur and they did not dispute that, nor had any of the delegations present at the Ad Hoc 

Committee. She explained that the experts had difficulty incorporating discrimination based 

on religion or belief as a main element for criminalization, as it was not listed as a ground of 

discrimination in the International Convention on the Elimination of All Forms of Racial 

Discrimination, and an additional protocol was meant to reflect the content of the main 

Convention from which it was built. She recalled that the experts recognized that there could 

be intersectional discrimination that included religion or belief, and they left open the 

possibility that the Ad Hoc Committee could address discrimination based on religion or 

belief through that lens. Regarding the context of 1965, the Chair-Rapporteur theorized that 

perhaps the issue of discrimination based on religion or belief was not as prominent at the 

time, but that she understood from the inputs and exchanges with the legal experts was that 

there had been plans for a separate convention on discrimination based on religion or belief 

that was never adopted. She suggested that religion or belief was not reflected as a ground of 

discrimination in the International Convention on the Elimination of All Forms of Racial 

Discrimination because the intention had been to have a parallel convention that addressed 

discrimination based on religion or belief. She noted that there was no intention to downplay 

that religion or belief could be a ground of discrimination, but that there was some difficulty 

deriving it from this Convention and incorporating into an additional protocol as it was not a 

ground of discrimination that was listed in the main Convention. 

239. The representative of Iran reiterated that the word religion was used twice in the 

International Convention on the Elimination of All Forms of Racial Discrimination in the 

preamble and in article 5. 

240. The Chair-Rapporteur acknowledged that the word religion appeared, clarifying that 

it was not listed as one of the grounds of discrimination in the International Convention on 

All Forms of Racial Discrimination. 

241. At its 10th meeting, held on 26 May, the Ad Hoc Committee recommenced 

discussions of the Chairperson’s draft document, in particular a consideration on the 

definitions of the terms racism, xenophobia and racial profiling in the context of the 

additional protocol. The Chair-Rapporteur opened the floor to interventions by the 

Committee on the term racism. 

242. The representative of South Africa stated that several documents made inferences to 

racism, including the Durban Declaration and Programme of action and Human Rights 
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Council resolution 51/32. She noted that the notions of systemic, structural, and institutional 

racism were largely absent from existing definitions of racial discrimination and suggested 

the Ad Hoc Committee incorporate these terms into its definition of racism. She defined 

systemic racism as a system in which patterns, policies, and processes and cultural 

representation worked to perpetuate inequalities and patterns of discrimination against one 

or more racial or ethnic group. Structural racism was defined as the set of norms, rules, 

routines, patterns, attitudes, and standards of behaviour, both de jure and de facto, that gave 

rise to situations of inferiority and exclusion against a group of persons in a general sense, 

with these traits perpetuated over time and even generations. Institutional racism was defined 

as the policies and practices in institutions that had the effect of producing outcomes that 

consciously disadvantaged or favoured a particular racial group, and could also relate to 

pervasive beliefs and accepted ways of doing things within an institution. 

243. The representative of Pakistan on behalf of the OIC drew the Ad Hoc Committee’s 

attention to reports of the Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance which specifically referred to systemic 

and structural racism. He noted that the Special Rapporteur had highlighted several factors 

at play, including the colonial past and environmental issues. He stated that racism was based 

in hate, discrimination, and violence towards others and that racial profiling was a 

manifestation of racism. He explained that racial profiling could not be separated from racism 

because it was the stigmatization and targeting of individuals based on colour, profession, 

national or ethnic identity, religion or belief and several other factors. 

244. The representative of South Africa shared that the 1978 UNESCO Declaration on 

Race and Racial Prejudice built upon the terms in the International Convention on the 

Elimination of All Forms of Racial Discrimination and may be of use to the Ad Hoc 

Committee in its work. 

245. The Chair-Rapporteur requested input from delegations on their understandings and 

proposed definitions of the term xenophobia. 

246. The representative of South Africa noted that the Durban Declaration and Programme 

of Action would be a relevant document to consider, not only as it related to xenophobia, but 

also to other issues the Committee was considering, such as discrimination based on religion 

or belief. She proposed using the Durban Declaration and Programme of Action as a starting 

point, and also evaluating the relationship between xenophobia as a fear or hatred of 

foreigners or anything perceived as foreign or different. She also suggested including issues 

regarding related intolerance and stated that those were a fundamental part of racism, racial 

discrimination, and xenophobia that could not be separated. 

247. The Chair-Rapporteur requested comments from the Ad Hoc Committee on the 

definition of racial profiling. 

248. The representative of South Africa noted that articles 2 and 5 of the International 

Convention on the Elimination of All Forms of Racial Discrimination read together could be 

interpreted to prohibit an action undertaken for reasons of security, public safety, and law 

enforcement that relied on stereotypes about race, ethnicity, national origin, or religion or 

belief rather than reasonable suspicion to identify individuals who may pose a threat to 

society. She recalled that article 5 of the Convention discussed guarantees, without 

distinction, of rights such as security of the person, and protection by the state against 

violence or bodily harm, whether inflicted by government officials, individuals, groups, or 

institutions. She stated that the definition of racial profiling was already implicit in this 

article, and that it spoke to the issue of racial profiling within the context of race and other 

factors, possibly religion or belief. She suggested that the Ad Hoc Committee may propose 

examples of racial profiling, such as airport immigration checks, to reinforce the definition 

of racial profiling. 

249. The Chair-Rapporteur noted that the discussion of articles 2 and 5 of the International 

Convention on the Elimination of All Forms of Racial Discrimination recalled the discussion 

with Mr. Balcerzak during the Ad Hoc Committee’s 9th meeting regarding the Committee 

on the Elimination of Racial Discrimination’s approach of progressive interpretation of the 

Convention. 
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250. The representative of Pakistan on behalf of the OIC shared information from the April 

2015 report of the Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance presented to the Human Rights Council 

that provided a detailed explanation of the act of racial profiling. In it, racial and ethnic 

profiling was defined as a reliance by law enforcement, security, and border control personnel 

on race, colour, descent, or national or ethnic origin as a basis for subjecting persons to 

detailed searches, identity check, and investigation or for determining whether an individual 

was engaged in criminal activity; that it had been a persistent and pervasive issue in law 

enforcement and issues arising in connection with policies on national security; that it 

exacerbated discrimination already suffered due to ethnic or religious minority status, and 

remained a serious challenge to the realization of rights among various racial, religious, and 

ethnic groups globally. He recalled that, in 2021, the Special Rapporteur presented a report 

that discussed the use of artificial intelligence and other techniques utilized in racial profiling. 

251. The Chair-Rapporteur recalled the Committee on the Elimination of Racial 

Discrimination’s General Recommendation Number 36 regarding racial profiling. She noted 

that in that General Recommendation, racial profiling was defined as the practice of law 

enforcement relying to any degree on race, colour, descent, or national or ethnic origin as the 

basis for subjecting persons to investigatory activities or to determining whether an 

individual was engaged in crimination activity. The Committee on the Elimination of Racial 

Discrimination also recognized that racial profiling could be conscious or unconscious; 

individual or institutional or structural. As there were no further reflections on racial 

profiling, the Chair-Rapporteur opened the discussion to comments regarding other terms 

requiring additional thought or definition by the Ad Hoc Committee, such as hate crime, 

participation, and religion or belief. 

252. The representative of South Africa recalled that much of the Ad Hoc Committee’s 

discussions during its 7th and 8th meetings related to hate speech and hate crimes. 

253. The representative of Pakistan on behalf of the OIC agreed with the representative of 

South Africa, and noted that it would be difficult to provide an exhaustive list of elements 

that could be included in hate speech and hate crimes, as would providing a legal definition 

of the term “participation.” He stated that the Ad Hoc Committee may have agreed with the 

objective of the legal experts’ question regarding the term participation, but that the original 

negotiators of the International Convention on the Elimination of All Forms of Racial 

Discrimination would have considered the meaning of participation. He noted that there 

would be a threshold and that participation ranged from actively participating, to extending 

moral support, to collecting funding, among other levels, but that providing a precise 

definition of participation would be very difficult. 

254. The Chair-Rapporteur explained that the Ad Hoc Committee’s consideration of 

participation was not only with regard to a definition, but also considering what it meant in 

regard to other rights, such as the right of association. 

255. The representative of Pakistan on behalf of the OIC suggested that the issue of 

discrimination based on religion or belief could be addressed within the issue of structural 

and systemic racism and discrimination. He stated that the manifestations of discrimination 

based on religion or belief were visible in numerous forms that included personal attacks, 

hateful rhetoric, incitement to violence, racial profiling, negative stereotyping, denigration of 

revered personalities, and desecration of holy books. He noted that these acts were often 

intentional, and some were undertaken in the public domain to incite violence and humiliate 

others. He proposed that the elements he had listed could be considered within the Ad Hoc 

Committee’s discussions in relation to all religions or beliefs. 

256. The representative of the European Union recalled that the Ad Hoc Committee had 

discussed many of these terms during its 12th session. She stated in regard to discussion of 

discrimination based on religion or belief that it was difficult to discuss that terminology as 

it recalled old discussions regarding defamation of religions, and it had been difficult at the 

Human Rights Council to define ways in which international law protected symbols, 

buildings, and other items related to established religions. She noted that the right to freedom 

of religion and belief was interpreted differently among Member States and that the European 

Union considered one element of that freedom to be the right to not hold a belief or to change 
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beliefs. She stated that work carried out to define this terminology needed to be carefully 

considered because the existing international instruments that guaranteed freedom of religion 

or belief did not define those elements. She recalled that the Human Rights Committee’s 

General Comment on article 18 of the International Covenant on Civil and Political Rights 

stated that the terms religion and belief were to be broadly construed and that the article 

protected theistic, non-theistic, and atheistic beliefs, as well as the right not to profess any 

religion or belief. She stated that it was also important to the European Union that any 

definition used would align with the European Court of Human Rights and regional 

mechanisms and documents. 

257. The Chair-Rapporteur asked if the representative of the European Union could 

provide further information regarding these documents and definitions. The representative of 

the European Union responded that the main document was the Charter of Fundamental 

Rights of the European Union, which was the human rights charter that was binding for all 

European Union member states, article 10 of which addressed the right to freedom of thought, 

conscience and religion. She explained that there were European Union guidelines on how to 

promote and protect the right to freedom of religion or belief, and there were individual 

directives regarding the topic. She noted that European Union legislation always included 

definitions and that most of the definitions had been interpreted by courts as well to provide 

more specific meanings dependent upon context. 

258. The representative of Pakistan on behalf of the OIC noted that in the context of the 

additional protocol to the International Convention on the Elimination of All Forms of Racial 

Discrimination the task of the Ad Hoc Committee was not to define the rights, as the 

International Covenant on Civil and Political Rights had already done so. He recalled that the 

right to freedom of religion or belief was a fundamental human right, but stated that there 

was no human right to insult other individuals based on their religion or belief. He noted that 

Human Rights Council resolution 16/18 affirmed that there was also a right not to have a 

religion. He stated that there needed to be differentiation between freedom of religion or 

belief and discrimination based on religion or belief. He explained that the objective of the 

additional protocol to the International Convention on the Elimination of All Forms of Racial 

Discrimination was not to redefine the right to freedom of religion or belief and the multiple 

manifestations of exercising that right, but rather to evaluate discrimination and violence 

against individuals based on religion or belief. 

259. The representative of the European Union suggested that the Ad Hoc Committee 

needed to decide how it would approach the additional protocol. She recalled that it could 

begin with criminalization of hate speech and hate crime based on race, which was the core 

principle of the International Convention on the Elimination of All Forms of Racial 

Discrimination and build on aggravating elements that could broaden the scope of hate 

speech and hate crime. Another option that she recalled from discussions at the 9th meeting 

was that the Committee could address this through the principle of intersectionality of other 

grounds of discrimination with racist hate speech or racially motivated hate crime, which 

could include grounds such as religion or belief, ethnicity, and gender. In that case, she 

explained that the legislation would begin with racial discrimination, and the intersectional 

elements would be added on. 

260. The Chair-Rapporteur asked how racism was defined by the European Union and if 

there was any legislation or documentation defining racism, xenophobia or racial profiling. 

261. The representative of the European Union replied that the European Union had 

definitions of the term racial discrimination and that the 2008 Framework Decision 

specifically addressed offences concerning racism and xenophobia in its article 1, and noted 

that the Council of Europe had a significant body of material on these issues as well. 

262. The Chair-Rapporteur noted that there was the High Commissioner’s report 

A/HRC/47/53, paragraph 15, contained a definition of systemic racism which could be 

useful. 

263. The representative of the European Union noted that another soft law document that 

may be of consulted by the legal experts was the online glossary of the European Commission 

against racism and intolerance of the Council of Europe contained entries on race, 

racialization, racial profiling, racism, and racist offences. 

http://undocs.org/en/A/HRC/47/53
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264. The representative of Brazil drew the Ad Hoc Committee’s attention to the Inter-

American Convention on Racial Discrimination, chapter 1, article 1 which included 

definitions of racial discrimination, multiple discrimination, and aggravated racism, as well 

as intolerance. She relayed that Brazil’s national legislation did not always include strong 

definitions, but listed some elements such as acts of impediment, embarrassment, 

humiliation, stereotype, and stigmatization. She emphasized the importance that the Ad Hoc 

Committee be focused on acts of discrimination and the key elements required for defining 

them. 

265. At its 11th meeting, held on 30 May, the legal experts, Beatrice Bonafe, Professor of 

International Law, Sapienza University of Rome, Italy, Joanna Botha, Head of the 

Department of Public Law, Faculty of Law, Nelson Mandela University, South Africa, and 

Li-Ann Thio, Provost Chair Professor, Faculty of Law, National University of Singapore, 

Singapore, (online) had a further engagement online with the Ad Hoc Committee about the 

document. 

266. Ms. Thio noted that accountability of social media and internet providers was 

important to the additional protocol, as well extraterritorial obligations prompted by those 

platforms. She recalled that extraterritorial obligations were one of the primary reasons to 

elaborate an additional protocol to address the increased threat caused by online racist speech. 

She explained that one of the difficulties with clauses on extraterritorial obligations related 

to enforcement and recalled that other criminal treaties included extradite or prosecute 

clauses. She suggested that another approach could be mutual information-sharing and 

facilitating investigations. She informed the Ad Hoc Committee that there would be practical 

difficulties with any extraterritorial obligations clauses, as they were difficult to enforce, but 

stressed their important symbolic function to illustrate the desires of the international 

community for a society based on harmonious racial pluralism. She stated that, because social 

media and internet providers were private parties, it would be difficult to enforce obligations 

directly related to them, as international law rarely imposed direct obligations on private 

parties. She suggested that a more viable approach might be to impose obligations on states 

to enact legislative and soft law measures that directly addressed social media companies and 

internet providers, for example, substantial fines if the companies did not comply with orders 

to rapidly remove comments containing hate speech. She stated that there were other 

measures the Committee could contemplate, such as statutory duties of care that imposed 

duties directly upon social media companies and internet providers to do things such as 

ensuring the safety of users and addressing online harm. She explained that some jurisdictions 

in Asia utilized a model contract clause between private persons using private social media 

platforms whereby social media companies committed to monitoring online content and 

could request removal of hateful speech, and failure on behalf of the private person to do so 

resulted in suspension of user access or outright cancellation of the contract for use of the 

platform. She emphasized the importance of enacting legislative and soft law measures to 

proactively engage with social media companies. 

267. Ms. Thio emphasized the need for a multifaceted approach that included criminal law 

as well as civil law measures. She recalled that enforcement responsibility for criminal law 

measures rested on the state to initiate prosecution, whereas civil law placed the onus of 

initiation on the individual or representative of the targeted group to file a complaint. She 

noted that individuals may have access to justice issues with a civil law approach, as they 

may not have the financial resources to file a suit. To alleviate this burden, she suggested that 

states had a duty to provide and facilitate access to legal advice. She emphasized the need for 

a range of remedies, and noted that criminal law and civil law approaches provided a variety 

of options. She stated that hate speech and hate crimes damaged the relationships within 

communities, consequently it was important that the law not only convict those guilty of the 

most serious offences but, to the extent possible, provide mechanisms that promoted 

reconciliation and healing of the damaged relationships. She suggested potential remedies 

such as injunction for those at serious risk of committing violent acts, and compensation for 

victims. She stated that there should be clear guidelines in the additional protocol regarding 

the type of acts that invoked different legal approaches, from those that would invoke 

criminal sanction to those that would be best addressed through educational initiatives or 

reconciliatory efforts. 
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268. Ms. Bonafe spoke about possible ways to address the preamble to the additional 

protocol. She suggested two approaches. The first was to outline an exhaustive list of legal 

and soft law standards that the Ad Hoc Committee deemed important to the content of the 

additional protocol. The second was to make general reference to human rights instruments 

and recommendations of human rights monitoring bodies. Regarding the rationale for the 

additional protocol, she emphasized that the Committee consider a comprehensive approach 

that included criminal consequences in addition to broader legal and preventive measures. 

269. Ms. Bonafe discussed victims’ rights, and noted that a focus on the victims reflected 

the need for a holistic approach. She suggested that remedies for victims could include 

ensuring access to justice with the possibility to obtain a judicial decision and damages or 

other non-monetary forms of redress, and collective reparations at the societal or community 

level. 

270. Ms. Bonafe stated that the provisions in criminal conventions tended to be very 

technical and to establish jurisdiction they listed situations where the state was obligated to 

prosecute based on territorial or other criteria. She explained that those provisions typically 

outlined prosecutorial discretion and connections between different legal orders. She noted 

that those provisions were not intended to reflect the elements of the crime, but rather 

established jurisdiction over the offences and the order in which states would have 

opportunities to prosecute the crimes. 

271. Ms. Bonafe inquired whether the Committee’s intention was to broaden the definition 

of crimes in the additional protocol to include grounds of discrimination other than racial 

discrimination, as she recalled references to religion, apartheid, and foreign occupation in the 

discussions held by the Ad Hoc Committee, and whether this would be considered in the 

work moving forward. 

272. The Chair-Rapporteur clarified that the references were given by different delegations 

during discussions, but that there was no specific mandate to expand the work of the legal 

experts at that time. 

273. Ms. Botha discussed the relationship between the additional protocol and the 

International Convention on the Elimination of All Forms of Racial Discrimination. She 

explained that the additional protocol would not replace the Convention, but would be read 

in conjunction with the Convention. She noted that the Convention already contained 

numerous articles and various preventive measures that States Parties were required to 

implement in their domestic systems to ensure that the Convention’s objectives were met. 

She stated that there was no reason those could not be reiterated in the additional protocol to 

provide further clarity. 

274. Regarding social media and internet providers, Ms. Botha drew the Ad Hoc 

Committee’s attention to Human Rights Council resolution 17/4 on the Guiding Principles 

on Business and Human Rights, which contained 31 principles that clarified governments’ 

and duties and obligations in the context of business operations. She noted that the European 

Union Code of conduct on countering illegal hate speech online was widely regarded as a 

document that illustrated best practices, but not all states possessed the same implementation 

and monitoring capacities as European Union member states, and consequently the same 

policies may not be viable to implement globally. Ms. Botha noted that much online hate 

speech was generated by bots and artificial intelligence, and explained that there was ongoing 

debate about whether those could be considered legal persons. She stated that this could 

create prosecutorial complications. 

275. Ms. Botha recalled that experts inputs regarding the use of criminal law to regulate 

instances of inter-group hate based on the International Convention on the Elimination of All 

Forms of Racial Discrimination, and that their view that those were limited to the grounds 

expressed in the Convention. She reiterated that the additional protocol needed to be read in 

the context of the Convention and all other existing international human rights and criminal 

legal instruments. She noted that the Chairperson’s draft document already considered 

existing soft law addressing hate speech, hate crimes, and existing duties of states concerning 

the intersection between criminal law, human rights law, and positive measures. 
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276. Ms. Botha noted, in relation to the specific mention of freedom of expression in the 

preamble, that while the Convention was aimed at protecting the rights to equality and human 

dignity, it did limit the right to freedom of expression in accordance with international human 

rights standards, because it called on States Parties to regulate instances of hate speech. The 

specific mention of freedom of expression did not place it above any other rights, but rather 

acknowledged that the Convention limited that right in accordance with the legality, 

necessity, and proportionality principles of international human rights law. 

277. The representative of the European Union recalled that the legal experts had indicated 

that the International Convention on the Elimination of All Forms of Racial Discrimination 

contained three primary offences: hate speech, hate crime, and participation in racist 

organizations. She recounted that hate crimes were the most straightforward to address, that 

there was ongoing discussion regarding hate speech, but that the issue of participation in 

racist organizations was very challenging to address. She questioned whether the Ad Hoc 

Committee needed to consider the issue of participation at this stage, or whether it could first 

address hate crimes and hate speech. 

278. The Chair-Rapporteur requested further input from other delegations about the 

question posed by the European Union. 

279. The representative of Iran recalled that the Ad Hoc Committee was established to 

elaborate elements for complementary standards to the International Convention on the 

Elimination of All Forms of Racial Discrimination, which meant that there were legal, 

procedural, and conceptual gaps in the Convention. He stated that it was imperative to cover 

all contemporary forms of discrimination in the additional protocol, including apartheid, 

foreign occupation, and discrimination based on religion or belief, racial profiling, and 

xenophobia, not only hate speech and hate crimes. 

280. The representative of Pakistan on behalf of the OIC recalled that the Human Rights 

Council Guiding Principles on Business and Human Rights did not cover extraterritorial 

obligations of business entities. He suggested that while these principles would be useful for 

the Ad Hoc Committee to evaluate in their work, consideration should also be made about 

whether there were gaps that could be filled in those Guiding Principles. He suggested that 

future legal work should identify those gaps and propose solutions to them. He also 

highlighted that the International Convention on the Elimination of All Forms of Racial 

Discrimination discussed multiple manifestations of racial discrimination, and stated that 

intersectional discrimination was an important consideration on issues such as xenophobia, 

ethnic and national origin, and religion or belief. He asked the legal experts what the 

threshold for those intersections would be so that they could be incorporated into the 

additional protocol. 

281. Ms. Botha responded to the question about religion or belief being regarded as an 

intersectional ground or as a separate ground and the threshold for criminalization. She noted 

that the threshold would be the same as it was for racial discrimination, because the elements 

of the crime would be the same, but contextual factors would include the historical, 

sociological, political, and religious position at the time when the speech was uttered or 

published or committed. 

282. Concerning the United Nations guiding principles on business and human rights, she 

noted that States Parties were obliged to ensure that their legal systems and policy 

frameworks correctly addressed the ways in which non-States Parties, businesses, juristic 

persons, and other persons interacted with other people and infringed their rights. She noted 

that the additional protocol would have to align with what was already in place at the 

international level. 

283. Ms. Bonafe explained that the issue of participation in a racist organization was a 

difficult legal notion at the international level. She recalled that it was first introduced in the 

charter of the Nuremburg Tribunal, and that it was meant as a legal tool that could facilitate 

punishment for collective crimes. She explained that the Nuremburg Tribunal intended to 

adopt a declaration of criminality, convict Nazi organizations such as the SS and SA, after 

which the mere participation in those organizations entailed criminal responsibility of the 

members. She noted that this tool was not successful at the Nuremburg Tribunal because 

when criminal justices investigated and established individual liability, they could not only 
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rely on a declaration of criminality of the organization, as criminal law required establishment 

of the personal contribution of the individual and intention to commit a crime. She stated that 

convicting an individual based on membership to an organization went against all the basic 

principles of criminal law. She explained that the Nuremburg Tribunal declared some 

organizations criminal, but that national courts refused to attach criminal responsibility based 

only on membership. She noted that even the Nuremburg Tribunal ultimately required at least 

membership in the organization and intention, or mens rea, to commit a crime to establish 

criminal liability. She explained that if the Ad Hoc Committee decided to criminalize 

participation in a racist organization, what amounted to participation and the required the 

intention to perpetrate a crime had to be very precisely defined. She stated that it would be 

very important that the Committee employed caution both in defining participation and the 

threshold required for intention. 

284. Ms. Bonafe agreed that the definition of the crime would remain the same even if the 

grounds of discrimination were extended. She expressed two possibilities: the first, that the 

complementary standard could include several different discriminatory offences; the second 

would begin with racial discrimination as articulated in article 4 of the International 

Convention on the Elimination of All Forms of Racial Discrimination and then provide for 

aggravating factors when there is an overlap with other grounds of discrimination, and this 

could provide for a higher penalty or more serious sentence. 

285. Regarding the corporate social responsibility and the obligations held by corporations, 

Ms. Bonafe noted that even where obligations are outlined at the international level, the 

legislation must be elaborated domestically. She explained that the most basic notion of 

extraterritoriality was sovereignty, and that one state could adopt measures, but if a company 

was registered in a different state those measures would not apply to the company because it 

would be bound only by measures adopted by the state in which it was registered. She stated 

that the only method to overcome state sovereignty was an international mechanism that 

would supervise the activities of states that would have to implement the obligations of the 

protocol and ensure a dialogue or intervene when there was a need for cooperation and 

intervention by actors under different jurisdictions. 

286. Ms. Thio highlighted the need to distinguish between prescriptive jurisdiction and 

enforcement jurisdiction. Under prescriptive jurisdiction, she noted that any state could 

propose to regulate acts occurring in other countries, but it was nearly impossible to enforce. 

She recalled that current international practice when dealing with serious offences was the 

principle of prosecution or extradition whereby a state would prosecute the crime themselves 

or extradite the accused to another country that was willing to prosecute. She explained that 

if the harm occurred in a different state than the company was registered in, that state would 

already have jurisdiction because the harm occurred on its territory (territorial jurisdiction), 

and the state where the company was registered could have nationality-based jurisdiction. 

287. Regarding the expansion of discriminatory grounds, Ms. Thio indicated that the 

additional protocol had to be based in the provisions of the International Convention on the 

Elimination of All Forms of Racial Discrimination, and consequently there needed to be a 

connection to racial discrimination. She explained that part of what determined the necessary 

threshold would be the definition of harm, and that harm could be defined using the objective 

conception, which considered how speech would generally affect individuals, or the 

subjective conception that focused on the impact on the victim, targeted individual, or 

targeted group. She noted that the objective conception of harm relied upon consideration of 

the reasonable person and the reasonable victim. 

288. Ms. Thio emphasized caution regarding the inclusion insult-based crimes in the 

content of the crimes. She stated that physical violence was already encapsulated in the 

crimes, but that it was challenging to properly define crimes about hurt or wounded feelings, 

as there was a strong likelihood that it would be disproportionate when balanced with 

freedom of expression. 

289. The representative of Iran reiterated that the Ad Hoc Committee did not have inputs 

and representations of every legal system, and suggested that expertise and representation of 

the legal systems of the states belonging to the Organization of Islamic Cooperation would 

be useful. 
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290. The Chair-Rapporteur explained efforts were made to ensure the perspectives of all 

regions and legal backgrounds, but that it was also important for the Member States to come 

to consensus about how they desired to undertake the work of the Committee. She noted that 

the membership of the Committee represented the different regions and legal backgrounds 

and that it was important that they undertake elaboration of the additional protocol together 

so that it would reflect an international instrument that could be implemented by a large group 

of states. 

291. The representative of Iran suggested that the term “authors” of the criminal conduct 

be replaced by “perpetrators” and that it refer to accomplices as well as perpetrators. 

Regarding extradition in section number 12, he suggested adding “the obligation to persecute 

or extradite”. 

292. The representative of the European Union stated that it was her understanding that the 

Chairperson’s draft document was not a text that the Ad Hoc Committee was negotiating or 

endorsing as states, but rather a discussion document for the session. She sought clarification 

as there were elements the European Union would comment on if it was being negotiated or 

endorsed. She noted another document that may be of interest to the Ad Hoc Committee, 

which was a Council of Europe recommendation on combating hate speech from 2022 

discussing legal frameworks, including criminal, civil, and administrative law and non-legal 

measures, and a chapter with recommendations addressed to key actors such as public 

officials, political parties, internet intermediaries, media, civil society organizations. She also 

explained that there were chapters on awareness-raising, education, training, hate speech, 

support for victims, and monitoring and analysis. She recalled that discrimination based on 

race and discrimination based on religion or belief ought to be addressed through separate 

conventions to give both the attention they deserved. 

293. The Chair-Rapporteur clarified that the Chairperson’s draft document was a first draft 

intended to promote discussion of the structure and elements for the additional protocol and 

that it was not a document to be adopted. She stated it reflected areas requiring further input 

from the Ad Hoc Committee or work to be undertaken by the legal experts, including on the 

structure, elements, scope, and terms. She explained that she would inform the Committee 

when it was time to negotiate a document and then the document would capture all the 

linguistic and substantive changes suggested. She recalled that the Committee required a 

common understanding of the issues and elements before it could proceed with negotiation. 

294. Ms. Botha noted on the issue of grounds of discrimination that the International 

Convention on the Elimination of All Forms of discrimination included racial discrimination, 

which was based on race, colour, descent, national or ethnic origin, and that from her 

perspective it would be possible to extend that definition to include xenophobia where 

xenophobia was defined as fear of a person from another state or area. She stated that it was 

difficult to read the International Convention on the Elimination of All Forms of 

Discrimination in a manner that could include religion or belief as an independent ground of 

discrimination, given the history where there was an intention to elaborate a separate 

convention addressing discrimination based on religion or belief. She suggested that 

discrimination based on religion or belief could be included as an intersectional addition to 

the existing harm caused by racial discrimination if there were also religious aspects of that 

discrimination. 

295. Ms. Botha discussed the intersection between criminal law and civil law, and 

explained that the latter included human rights law, which required states to respect, protect, 

and promote the human rights of all people. This included taking promotional measures, 

which she indicated could include addressing social media platforms, and could be 

accomplished in the additional protocol. 

296. Ms. Botha stated that criminalizing mere participation was a significant problem due 

to the difficulty of precisely defining what was criminalized. She noted that obligations could 

be placed on States Parties to address racist organizations through other measures that were 

less invasive. 

297. Ms. Thio emphasized that it would be very helpful to the process if the Ad Hoc 

Committee provided instruction about what further legal expertise and information was 

required. 
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298. Ms. Bonafe explained that criminal law identified a “good” to be protected and that 

sometimes that “good”, such as physical integrity, personal life, or the right to privacy, could 

be adequately protected with administrative law, civil law, or other measures, with criminal 

law available as a last resort. This was why the additional protocol could incorporate 

measures other than criminal law as well. She stated that it was important to provide clarity 

on the interest or “good” to be protected and the ways in which it could be protected, and the 

different remedies that certain conduct entailed. She noted that the additional protocol needed 

to be consistent with the International Convention on the Elimination of All Forms of Racial 

Discrimination and other existing instruments, but there was room for a degree of latitude 

where the Ad Hoc Committee could exercise its discretion. 

299. Ms. Bonafe responded regarding the proposal that the word authors be replaced by 

perpetrators. She noted that perpetrators was a more technical word, that it was a broad notion 

that could include accomplices, and that there was no legal issue with substituting those 

terms. Regarding the proposal to include the obligation to prosecute or extradite, she clarified 

that this was a stringent obligation because if there was no prosecution the individual would 

have to be extradited to a country willing to do so. She explained that other possibilities 

included obligations to prosecute or obligations to extradite, but that the obligation to 

prosecute or extradite was common in criminal conventions. 

300. At its 12th meeting, held on 30 May, the legal experts: Rhonda Bain, former 

Supreme Court Justice and Associate Tutor at Eugene Dupuch Law School, Bahamas, Joanna 

Botha, Head of the Department of Public Law, Faculty of Law, Nelson Mandela University, 

South Africa, and Mark Drumbl, Class of 1975 Alumni Professor of Law and Director of the 

Transnational Law Institute, Washington and Lee University, United States of America, 

engaged with the Ad Hoc Committee. 

301. Mr. Drumbl suggested that in elaborating definitions of hate speech and hate crimes, 

elements from the Rabat Plan of Action could be useful. He also recommended using the 

areas of preventative, early warning, and educational measures to develop definitions of 

xenophobia and possibilities on intersectional approaches to discrimination based on religion 

or belief. He recalled that those issues would be simpler to define under preventive and 

promotional measures, as they would not require the level of precision necessary for the 

elaboration of criminal law measures. He reiterated the importance of acknowledging 

national and regional particularities with respect to rehabilitation and social reintegration, 

and noted that alternate fora of restoration and rehabilitation could be customized to suit local 

contexts in less severe cases. 

302. The Chair-Rapporteur recalled from the presentations and exchanges during the 

session areas that required further thinking and consideration, including the scope of criminal 

measures compared to civil or administrative law measures, and the possibility of new 

grounds of discrimination or a new focus on dealing with criminal conduct as outlined in 

article 4 of the International Convention on the Elimination of All Forms of Racial 

Discrimination. She opened discussion of those issues. 

303. The representative of Iran asked how to make a linkage between the enhancement of 

international cooperation or the role of relevant international agencies with the elements, 

scope, definition or structure of the additional protocol to the ICERD. 

304. The Chair-Rapporteur raised several issues requiring further input from the Ad Hoc 

Committee with guidance from the legal experts, including: the possibility of broadening the 

scope of crimes; what threshold or factors could be considered regarding the inclusion of 

xenophobia and discrimination based on religion or belief; how criminal and civil law could 

intersect in the context of the additional protocol; how the Committee might address the 

possible criminal offence of participation in racist organizations; what specific non-criminal 

remedies could be considered in the additional protocol, the sharing of best practices by 

Committee members; the issue of extraterritoriality of internet providers and social media 

platforms, how social corporate responsibility could be taken into account; how to address 

victims’ rights; and codification of the Committee on the Elimination of Racial 

Discrimination’s early warning and urgent action mechanism. 

305. The representative of South Africa noted that the issues raised by the Chair-

Rapporteur were important, and raised additional issues to consider including language on 
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racism and systemic racism along with other terminology that was not present in the 

International Convention of the Elimination of All Forms of Racial Discrimination. He 

recommended that the Ad Hoc Committee incorporate documents that addressed those 

issues, such as the Durban Declaration and Programme of Action, in its drafting of the 

additional protocol. He requested that the legal experts evaluate important terminologies and 

definitions that should have been included in the International Convention on the Elimination 

of All Forms of Racial Discrimination and that have subsequently been elaborated upon in 

more recent documents such as the Durban Declaration and Programme of Action. 

306. The representative of Iran suggested including elements related to colonialism and 

neocolonialism that were raised in the Durban Declaration and Programme of Action, and 

that elements of the Vienna Declaration and Programme of Action be reflected in the 

additional protocol. 

307. Mr. Drumbl noted, regarding the issues of participation, modes of liability, and the 

nexus between the perpetrator, collectivity, and harm, that this could be further clarified by 

experts, and that a clearer list of modes of liability and ways in which people could be 

connected to the crime could be prepared. In addition, experts could suggest some possible 

definitions of participation. 

308. Regarding the comment from the representative of Iran, a consideration of what other 

United Nations treaty bodies were undertaking could come into conversation with the 

Committee on the Elimination of Racial Discrimination regarding criminalization of hate 

speech and hate crimes, and he also suggested linkages with the Committee on the Rights of 

the Child. 

309. Mr. Drumbl noted that it would be difficult to establish a criminal definition of 

xenophobia in relation to the International Convention on the Elimination of All Forms of 

Discrimination, but that it was possible to define the term for the purposes of preventive 

frameworks. He also suggested that the experts could contemplate intersectionality with 

religion or belief as an aggravating factor in evaluating the gravity of hate speech. 

310. Mr. Drumbl recalled that it would be useful to hear examples of cultural and local 

particularities from the Committee members in terms of dispute resolution methods. He noted 

that it would be interesting for the additional protocol to reference concepts such as 

mediation, conciliation, and truth and reconciliation commissions as dispute settlement 

mechanisms, in addition to criminalization. 

311. Mr. Drumbl stated that a report that evaluated all recommendations, communications, 

output, and soft law documents of the Committee on the Elimination of Racial Discrimination 

that references xenophobia or discrimination based on religion or belief would be very 

beneficial in order to support the further development of definitions of xenophobia and 

discrimination based on religion or belief. 

312. Ms. Botha recalled that the term “participation in racist organizations” in relation to 

criminalization was problematic, but that there may be means of incorporating that concept 

under civil law, human rights remedies, or preventive measures. She also noted that, in 

relation to criminal measures and human rights measures, it was very important to take into 

account discrimination or hate speech that occurred on intersectional grounds. She explained 

that racial discrimination would act as the gateway for consideration of multiple forms of 

discrimination, and that the intersecting forms of discrimination were important. 

313. Ms. Botha stated ed that race and xenophobia overlapped, but that there were also 

distinctions between race and xenophobia, and suggested that further thought was required 

about the connections between race and xenophobia, because in her view, xenophobia was 

not dependent on racial difference. She recalled that article 1(2) of the International 

Convention on the Elimination of All Forms of Racial Discrimination stated that the 

“Convention shall not apply to distinctions, exclusions, restrictions or preferences made by 

a State Party to this Convention between citizens and non-citizens”. Consequently, she stated, 

a thorough consideration of the definition of xenophobia and clarification about what the 

Convention meant in its non-applicability in those contexts. […] She suggested that it be 

interpreted in such a way that could capture within its scope real instances of xenophobia 
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under the ground of racial discrimination and align it with the exclusion in article 1(2), as it 

was not possible to ignore that article 1(2) was part of the Convention. 

314. The representative of Iran asked, regarding national and regional particularities, 

cultural diversity, and different legal systems, if using restorative measures such as mediation 

and conciliation would be proportionate with crimes such as continued instances of burning 

holy books. He also asked if these types of measures could guarantee those types of crimes 

were not committed in the future. He further questioned whether these measures could be 

implemented in disputes regarding foreign occupation and settlements. 

315. Mr. Drumbl responded that in his view it would be an excellent idea for the additional 

protocol to grant the Committee on the Elimination of Racial Discrimination powers of early 

intervention in situations where there were trigger warnings emerging, and that this proposal 

fit well with suggestions that the additional protocol address the precursor stage to more 

serious crimes such as genocide and crimes against humanity. He explained that powers of 

early warning could have a broader scope of coverage than penal sanction, and would thus 

be able to incorporate issues such as xenophobia and violence or discrimination based on 

religion or belief with greater ease. 

316. Mr. Drumbl replied to the representative of Iran that states may pass domestic criminal 

laws in accordance with its national values, so long as those laws remained respectful of 

international human rights standards. However, adding such content to an additional protocol 

to the International Convention on the Elimination of All Forms of Racism was a different 

matter, as it would then become part of customary international law. Regarding whether 

mediation and conciliation would be an appropriate first remedy in a case where holy books 

were desecrated, this would depend on contextual factors such as the age of the person who 

committed the act. He noted that mediation, education, and truth were important first steps, 

but that scale, amplitude, and repeated nature could indicate a need for a more serious 

sanction. He recalled that there was difficulty establishing a connection in so far as the 

International Convention on the Elimination of All Forms of Racial Discrimination 

contemplated criminalization of destruction of religious texts in its existing language, but that 

the Convention may allow for contemplation of preventive measures on that issue. 

317. Mr. Drumbl stated that a key linkage that the additional protocol could contemplate 

was explicitly linking with international instruments that related to access to information and 

regulation of social media and internet providers to ensure a level of accountability and 

prevent the spread of video or recordings of acts that were intended to incite hatred. 

318. The Chair-Rapporteur recalled the importance of reconciling different perspectives 

within the Ad Hoc Committee and the need to make strategic considerations to ensure the 

effectiveness of the additional protocol. 

 C.  Presentation and discussion on procedural aspects of an additional 

protocol to the ICERD Convention: the context of public international 

law 

319. At its 9th meeting, held on 26 May, the Ad Hoc Committee considered Item 6. The 

Committee heard a presentation by, and held a discussion with Michal Balcerzak, Professor, 

Faculty of Law, Department of Human Rights, Nicolaus Copernicus University, Poland on 

“procedural aspects of an additional protocol to the International Convention on the 

Elimination of All Forms of Racial Discrimination: the context of public international law.”  

320. The Chair-Rapporteur welcomed and introduced Mr. Michal Balcerzak who was 

presenting to the Ad Hoc Committee in his independent capacity as Professor at the Faculty 

of Law, Department of Human Rights at Nicolaus Copernicus University. Mr. Balcerzak 

noted at the beginning of his presentation that he was appearing before the Ad Hoc 

Committee in his capacity as an expert and scholar and was not representing the Committee 

on the Elimination of Racial Discrimination at this meeting. He explained that he would offer 

remarks concerning the procedural elements of the additional protocol based on his academic 

experience and his experience as a member of the Committee on the Elimination of Racial 

Discrimination. 
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321. Mr. Balcerzak stated that procedure followed the merits and that while content, merits, 

and material obligations were a priority, so too was a well-designed procedural framework 

because properly drafted procedural arrangements improved the effectiveness of the human 

rights obligations. He stated that there should be certain provisions explaining the links 

between the principal treaty (the International Convention on the Elimination of All Forms 

of Racial Discrimination) and the additional protocol. He noted that those links should be 

made both in relation to procedure and interpretation. He recalled the reference to the 

Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and 

Children, supplementing the United Nations Convention against Transnational Organized 

Crime (the Palermo Convention) in the Chairperson’s draft document and explained that it 

was a strong example as it referred to interpretation—that the protocol should be interpreted 

together with the convention—and he advised establishing a similar link in the additional 

protocol to the International Convention on the Elimination of All Forms of Racial 

Discrimination. He expressed that principal treaties created a specific legal environment and 

that it would be of great value to ensure that any additional protocols would be interpreted in 

harmony with the principal convention. 

322. Regarding procedural elements, Mr. Balcerzak indicated that a general clause could 

be foreseen that would link the additional protocol to the International Convention on the 

Elimination of All Forms of Racial Discrimination by stating that the provisions of the 

Convention would apply to the additional protocol mutatis mutandis unless otherwise 

provided. 

323. Mr. Balcerzak explained that for the past 50 years the Committee on the Elimination 

of Racial Discrimination had exercised the functions provided under the International 

Convention on the Elimination of All Forms of Racial Discrimination, and that he believed 

there was no intention of establishing a separate body, but that the additional protocol would 

supplement the list of obligations already enshrined in the Convention and it would be 

sensible to use the Committee on the Elimination of Racial Discrimination as the monitoring 

body for compliance with the additional protocol. He elaborated that the competence that 

should be procedurally accommodated was the competence to receive and review state 

reports. He explained that the general mutatis mutandis clause was not sufficient to invoke 

that competency and that more precision would be required to enshrine those reporting 

obligations. He provided examples from two of the optional protocols to the Convention on 

the Rights of the Child: the optional protocol on the involvement of children in armed conflict 

and the optional protocol on the sale of children, child prostitution and child pornography, as 

they added new complementary obligations that considered harmonization with the principal 

convention and procedural arrangements. He explained that they did so using a specific 

common provision that stated: “1. Each State Party shall, within two years following the entry 

into force of the present Protocol for that State Party, submit a report to the Committee on 

the Rights of the Child providing comprehensive information on the measures it has taken to 

implement the provisions of the Protocol, including the measures taken to implement the 

provisions on participation and recruitment. 2. Following the submission of the 

comprehensive report, each State Party shall include in the reports it submits to the 

Committee on the Rights of the Child, in accordance with article 44 of the Convention, any 

further information with respect to the implementation of the Protocol. Other States Parties 

to the Protocol shall submit a report every 5 years. 3. The Committee on the Rights of the 

Child may request from States Parties further information relevant to the implementation of 

the present Protocol.”3 He highlighted that States Parties were obliged to file comprehensive 

information on the measures taken to implement the provisions of the protocol itself in one 

initial report and then to file regular reports in accordance with their regular obligations under 

the convention. He expressed that it was sensible that States Parties provide initial 

comprehensive information, and that reporting obligations for the content of the protocol be 

included as part of the regular reporting procedure of the primary convention. He also 

recommended that the Ad Hoc Committee consider a provision similar to subparagraph 3 of 

  

 3  Article 8, Optional Protocol to the Convention on the Rights of the Child on the involvement of 

children in armed conflict, 25 May 200, General Assembly resolution A/RES/54/263. 

http://undocs.org/en/A/RES/54/263
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the article he referenced, as it would provide States Parties with both an obligation and an 

incentive to reflect and compile the information required. 

324. Mr. Balcerzak noted that, when it came to reporting obligations, there were concerns 

about backlog and ongoing discussions on the need for reform. He encouraged the Ad Hoc 

Committee to consider that there may be some changes upcoming, such as a predictable 

calendar, concerning procedural arrangements and reporting. He explained that the 

Committee on the Elimination of Racial Discrimination currently considered periodic reports 

and that it did have some backlog, and that it was discussing the further extension of 

simplified reporting procedures. He stated that it was important that any potential new 

functions of the Committee on the Elimination of Racial Discrimination be known in advance 

and be accommodated within the future predictable calendar project. 

325. Mr. Balcerzak stated that the reporting obligations and procedural obligations of states 

could mirror the provisions from the optional protocols of the Convention on the Rights of 

the Child. He noted that there were not many optional protocols that included new material 

obligations, and that optional protocols to the United Nations core human rights treaties 

tended to add competencies to the treaty bodies, and at least three such optional protocols 

concerned communications and communications procedure. He noted that the Ad Hoc 

Committee’s mandate was different and more substantial, as it would consider new material 

obligations that may correspond with procedural obligations as well. 

326. Mr. Balcerzak explained that the Committee on the Elimination of Racial 

Discrimination’s mandate was broader than the consideration and monitoring of state reports 

and included complaint procedures. He relayed that there was an optional action of the 

Committee on the Elimination of Racial Discrimination to examine individual 

communications, but that article 14 of the International Convention on the Elimination of All 

Forms of Racial Discrimination indicated that the Committee could only serve this function 

where the State Party accepted its jurisdiction. He noted that approximately one third of 

States Parties to the International Convention on the Elimination of All Forms of Racial 

Discrimination consented, which led to this part of the Committee’s mandate being 

underdeveloped. He suggested that the Ad Hoc Committee may wish to consider whether the 

jurisdiction of the Committee on the Elimination of Racial Discrimination should also cover 

obligations in the additional protocol regarding the competence to examine individual 

communications. He recalled that a general mutatis mutandis link between the additional 

protocol and the International Convention on the Elimination of All Forms of Racial 

Discrimination would not confer competency on the Committee on the Elimination of Racial 

Discrimination regarding individual communications. He explained that if the Ad Hoc 

Committee considered that the Committee on the Elimination of Racial Discrimination 

should have the competency to receive individual communications the obligations from the 

additional protocol, then specific provisions should be drafted in this regard. 

327. Mr. Balcerzak also noted that there was a competency of the Committee on the 

Elimination of Racial Discrimination in article 11 of the International Convention on the 

Elimination of All Forms of Racial Discrimination that concerned inter-state 

communications. He did not foresee any need for specific provisions concerning inter-state 

procedures in the additional protocol, as the general linking clause that stated the provisions 

of the Convention would apply mutatis mutandis to the protocol would cover articles 11-13 

of the Convention, which dealt with inter-state communications. He noted that the inter-state 

communications procedure was one that could lead to conciliation, and that it could also be 

made available to State Parties of the additional protocol. 

328. Mr. Balcerzak noted that there was a procedure used by the Committee on the 

Elimination of Racial Discrimination that was not directly rooted in or foreseen by the 

International Convention on the Elimination of All Forms of Racial Discrimination, but was 

a matter of certain procedural developments. This was the early warning and urgent action 

procedure. He relayed that this procedure began in the 1990s and was developed through the 

Committee’s guidelines, and that its essence was to act in advance of situations arising that 

could lead to violations of the Convention as opposed to reacting after those violations had 

already occurred. He explained that the Committee had a working group on early action and 

that it worked intersessionally. He noted that, as a result, the Committee was able to respond 

efficiently to disturbing information. He stated that he raised this issue because, thus far, there 
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had been no opportunity to discuss that procedure as a matter of treaty law because it was 

based on the Committee’s guidelines, but that the Ad Hoc Committee could consider a 

preventive procedure or competence that would enable the Committee on the Elimination of 

Racial Discrimination to respond to urgent situations. He explained that empowering the 

Committee on the Elimination of Racial Discrimination to act in this preventive manner 

through a treaty provision would have great significance. He noted that not every material 

obligation would give rise to the need for urgent action, but that acts with the potential to 

escalate and lead to serious consequences could allow for urgent action. 

329. The representative of Pakistan on behalf of the OIC noted that advice from the legal 

experts had been that the additional protocol could include new elements and that the 

obligations related to those elements should be linked with provisions in the International 

Convention on the Elimination of All Forms of Racial Discrimination. He asked if the 

addition of new substantive elements in the additional protocol would need to be linked to 

the primary Convention. 

330. Mr. Balcerzak responded that the interpretation of the International Convention on the 

Elimination of All Forms of Racial Discrimination was a matter of the Committee on the 

Elimination of Racial Discrimination’s constant attention, as there was often disagreement 

within that Committee on interpretation of some of the basic notions within the Convention 

as it worked to clarify approaches to the elements through General Recommendations. He 

noted that, whereas the principal treaty may and should influence the interpretation of the 

additional protocol, the question arose as to whether the additional protocol may influence 

the interpretation of the main treaty. He stated that he was in favour of providing precision 

and clarity to the notions used in the additional protocol, and that it would be beneficial for 

the interpretation of the main Convention if the additional protocol clarified definitions of 

some of the existing terminology and principal notions. He stated, however, that he was not 

convinced that elements elaborated in the additional protocol could impose on or influence 

the interpretation of the primary Convention and this would depend somewhat upon the 

number of States Parties that were bound by the additional protocol. He noted that the 

Committee on the Elimination of Racial Discrimination intended to hold discussions on 

terminology as well, and recalled that the International Convention on the Elimination of All 

Forms of Racial Discrimination was a living instrument that constantly evolved to serve 

changing realities. 

331. The representative of the European Union noted that the Committee on the 

Elimination of Racial Discrimination had extensive practice in combating racist hate speech 

and had issued several important General Recommendations, including one from 2013 on 

combating racist hate speech that should inform the work of the Ad Hoc Committee. She 

stated that, reviewing the practices of and topics addressed by the Committee on the 

Elimination of Racial Discrimination, it appeared that the International Convention on the 

Elimination of All Forms of Racial Discrimination already allowed for a very broad 

approach. She questioned whether an additional protocol would add to that, as her 

understanding was that an additional protocol was intended to put into practice or further 

refine agreements that were already in place in the main convention. She noted that the 

Committee on the Elimination of Racial Discrimination had been employing the principle of 

intersectionality in its work for many years, which indicated that such an interpretation was 

already possible. She requested Mr. Balcerzak’s opinion on this. 

332. The representative of Iran asked how the Ad Hoc Committee could establish a link or 

develop inter-state procedures in the additional protocol. 

333. The representative of South Africa asked Mr. Balcerzak if the ratifications of the 

additional protocol and the International Convention on the Elimination of All Forms of 

Racial Discrimination would remain the same, or if they would be lessened in the additional 

protocol, and how the Ad Hoc Committee could provide for that in the context of the 

additional protocol. She noted the example of the Convention on Nuclear Weapons Test Ban 

Treaty, which had not come into force because there had not been enough ratifications. She 

also asked if the Ad Hoc Committee would provide for amendments within the context of the 

additional protocol, or would it only refer to the primary convention. She raised the issue of 

funding, and noted that the monitoring, review, and implementation of treaties was a cost-

intensive exercise, and she requested Mr. Balcerzak’s insights on whether there was a way to 
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ensure that the monitoring and implementation was adequately resourced in terms of funding 

and capacity. She also asked whether there were any enforcement powers that Mr. Balcerzak 

had not already discussed that ought to be strengthened within the context of the additional 

protocol. 

334. Mr. Balcerzak responded to the inquiry from the representative of the European Union 

on evaluation of the practices of the Committee on the Elimination of Racial Discrimination, 

its reports and recommendations. He agreed that the Committee interpreted article 4 of the 

International Convention on the Elimination of All Forms of Racial Discrimination 

progressively, but he did not believe that this was an argument against an additional protocol 

or any argument that would weaken the need for an additional protocol. He clarified that this 

was because the experts of the Committee on the Elimination of Racial Discrimination came 

from various regions and professional backgrounds, but they were not lawmakers or 

authorized to elaborate international law, whereas the Ad Hoc Committee was empowered 

to do so. He noted that in international law there was a distinction between codification and 

progressive development and expressed his belief that part of the Ad Hoc Committee’s task 

involved codification of what had already been proposed and interpreted, and the other part 

related to progressive development. 

335. Regarding the question from the representative of Iran, Mr. Balcerzak noted that the 

inter-state procedure enshrined in the International Convention on the Elimination of All 

Forms of Racial Discrimination was also enshrined in other United Nations treaties, with one 

difference: the Convention provided for compulsory inter-state communications procedures 

that was not optional. He explained that if the Ad Hoc Committee utilized a general linking 

clause in the additional protocol, that would entitle State Parties to the additional protocol to 

the use of inter-state procedures outlined in articles 11-13 of the main Convention, but this 

would require that both the applicant and respondent states were parties to the additional 

protocol. He emphasized that this was a conciliation procedure and that the Committee on 

the Elimination of Racial Discrimination was not a court and did not possess judicial powers. 

336. Mr. Balcerzak stated that he would endorse linking the early warning and urgent 

action procedure of the Committee on the Elimination of Racial Discrimination as an 

opportunity to strengthen both protection of human rights and procedures. He suggested that 

doing so would strengthen the additional protocol. 

337. Mr. Balcerzak responded to the inquiry from the representative of South Africa that it 

was important that the threshold for ratification not be very high. He noted that there were 

standards and practices related to the threshold for ratifications and entry into force, and that 

states that had not ratified the primary convention would be unable to ratify the additional 

protocol. He noted that the Committee on the Elimination of Racial Discrimination was 

working to encourage States that had not yet ratified the International Convention on the 

Elimination of All Forms of Racial Discrimination to do so. 

338. Regarding the funding and capacity of the Committee on the Elimination of Racial 

Discrimination, he noted that he could not answer on behalf of the Committee, as he was 

appearing outside of that capacity, but indicated that there were strong concerns about human 

and other resources and adequate supports for the Committee. He recalled that the process of 

elaborating the additional protocol provided a window of opportunity to consider how to 

make the International Convention on the Elimination of All Forms of Racial Discrimination 

more effective. 

339. Mr. Balcerzak noted that, in terms of competencies, the Committee on the Elimination 

of Racial Discrimination did not currently possess any inquiry competencies, which may 

have the potential to increase the effectiveness of the Committee. He noted that this would 

depend on the correct tier of obligation, and noted that there were examples of this in other 

treaty bodies. 

340. The Chair-Rapporteur inquired whether Mr. Balcerzak could provide insight on 

notions that he believed required more clarification. 

341. Mr. Balcerzak responded that the definition of racial discrimination in article 1 of the 

International Convention on the Elimination of All Forms of Racial Discrimination did not 

solve every issue, for example ethnic origin and national origin had been differently 
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interpreted by the Committee on the Elimination of Racial Discrimination and the 

International Court of Justice. He noted there were also conversations regarding various 

interpretations of the term ethnicity, and notions that were not present in the Convention, but 

also needed to be accounted for, such as intersectionality. 

342. The Chair-Rapporteur noted that the Ad Hoc Committee was discussing definitions 

of racism, xenophobia, hate speech, hate crime, religion or belief, and racial profiling, and 

requested Mr. Balcerzak’s input on those notions. 

343. Mr. Balcerzak responded that discussion of the notions was often very difficult, and 

that precision was fundamental. He noted that the Committee on the Elimination of Racial 

Discrimination did not have competence to pronounce on discrimination based on religion or 

belief, but that any exploration of that topic would benefit from consideration of the 1981 

Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on 

Religion or Belief.  

344. The Chair-Rapporteur thanked Mr. Balcerzak for his presentation and opened the 

floor for other interventions or comments from the Ad Hoc Committee. 
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Annex II 

  Programme of work – 13th Ad Hoc Committee on the Elaboration of 

Complementary Standards, 22 May–2 June 2023  

(as adopted 22.05.23)  

1st week 

  Monday 22.05  Tuesday 23.05  Wednesday 24.05  Thursday 25.05 Friday 26.05 

1
0
:0

0
 –

 1
3
:0

0
 

Item 1 

Opening of the Session 

Abdoul THIOYE, Chief a.i. 

Rule of Law, Equality & Non-

Discrimination Branch, 

OHCHR 

Item 2 

Election of the Chairperson 

Item 3 
Adoption of the Programme 

of Work 

General statements 

Item 4 

Discussion with the legal experts 

A/HRC/51/57 para. 79 (b) (c) 

Rhonda BAIN, former Supreme 

Court Justice and Associate Tutor, 

Eugene Dupuch Law School, 

Bahamas; Joanna BOTHA, Head, 

Department of Public Law, Faculty 

of Law, Nelson Mandela 

University; Mark DRUMBL, Class 

of 1975 Alumni Professor of Law 

and Director of the Transnational 

Law Institute, Washington and Lee 

University School of Law; 

Li-Ann THIO, Provost Chair 

Professor, Faculty of Law, 

National University of Singapore 

Item 4 continued  

 

Discussion with the legal 

experts A/HRC/51/57 para. 79 

(a) 

 

Rhonda BAIN, former 

Supreme Court Justice and 

Associate Tutor, Eugene 

Dupuch Law School, 

Bahamas; 

 

Joanna BOTHA, Head, 

Department of Public Law, 

Faculty of Law, Nelson 

Mandela University;  

 

Mark DRUMBL, Class of 

1975 Alumni Professor of Law 

and Director of the 

Transnational Law Institute, 

Washington and Lee 

University School of Law;  

 

Li-Ann THIO, Provost Chair 

Professor, Faculty of Law, 

National University of 

Singapore 

Item 5 

 

 

Discussion on the 

Chairperson’s draft 

document  

Item 5 continued 

 

 

Discussion  

Item 6  

 

 

Presentation and discussion  

“Procedural aspects of an 

additional protocol to the 

ICERD Convention: the 

context of public 

international law” 

Michal BALCERZAK, 

Professor, Faculty of Law, 

Department of Human 

Rights, Nicolaus Copernicus 

University, Poland 

http://undocs.org/en/A/HRC/51/57
http://undocs.org/en/A/HRC/51/57
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1
5
:0

0
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 1
8
:0

0
 

Item 4 continued 

Discussion with the legal experts 

A/HRC/51/57 para. 79 (a) 

 Rhonda BAIN, former Supreme 

Court Justice and Associate Tutor, 

Eugene Dupuch Law School, 

Bahamas; 

Joanna BOTHA, Head, 

Department of Public Law, 

Faculty of Law, Nelson Mandela 

University; 

Mark DRUMBL, Class of 1975 

Alumni Professor of Law and 

Director of the Transnational Law 

Institute, Washington and Lee 

University School of Law; 

Li-Ann THIO, Provost Chair 

Professor, Faculty of Law, 

National University of 

Singapore 

Item 4 continued 

Discussion with the legal 

experts A/HRc/51/57 para. 79 

(d) 

Rhonda BAIN, former 

Supreme Court Justice and 

Associate Tutor, Eugene 

Dupuch Law School, 

Bahamas;  

Joanna BOTHA, Head, 

Department of Public Law, 

Faculty of Law, Nelson 

Mandela University;  

Mark DRUMBL, Class of 

1975 Alumni Professor of 

Law and Director of the 

Transnational Law Institute, 

Washington and Lee 

University School of Law;  

Li-Ann THIO, Provost Chair 

Professor, Faculty of Law, 

National University of 

Singapore 

Item 5 continued 

Discussion  

Item 5 continued 

Discussion 

Item 5 continued 

Discussion  

2nd week 

 Monday 29.05 Tuesday 30.05 Wednesday 

31.05  

Thursday 01.06 Friday 02.06  

1
0
:0

0
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3
:0

0
 

 

 

 

 

UN HOLIDAY 

Item 4 continued 

 

 Discussion with the legal 

experts 

(online) 

 

Beatrice BONAFE, 

Joanna BOTHA, 

Li-ann THIO  

Item 4 continued 

 

Discussion with the 

legal experts  

(online) 

 

Beatrice BONAFE, 

Professor of 

International Law, 

Sapienza University, 

Rome 

Item 6 continued 

 

General discussion and 

exchange of views  

 

Item 7 

 

Conclusions and 

recommendations of the 

session  

Item 7 continued 

 

Conclusions and 

recommendations of the 

session  

1
5
:0

0
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 1
8
:0

0
 

 

 

 

 

UN HOLIDAY 

Item 4 continued 

 

Discussion with the legal 

experts 

(online) 

 

Rhonda BAIN, Joanna 

BOTHA, Mark 

DRUMBL, Li-ann THIO 

Item 4 continued 

  

Discussion with the 

legal experts  

(online) 

 

Rhonda BAIN, Joanna 

BOTHA, Mark 

DRUMBL  

 

General discussion and 

exchange of views 

Item 7 continued 

 

Conclusions and 

recommendations of the 

session  

Item 8 

 

Adoption of the 

conclusions and 

recommendations of the  

13th session  
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Malaysia, Maldives, Mexico, Niger, Nigeria, Pakistan, Paraguay, Russian Federation, Saudi 

Arabia, South Africa, Tunisia, Türkiye, Venezuela (Bolivarian Republic of), Zimbabwe 

  Non-Member States represented by observers 

  Intergovernmental organizations 

European Union 

  Non-governmental organizations in consultative status with the 

Economic and Social Council  

Sikh Human Rights Group  

  Non-governmental organizations not in consultative status with the 

Economic and Social Council  

Genève pour les droits de l’homme: formation internationale, Global Institute for Water, 

Environment and Health (GIWEH), The Institute for Conscious Global Change (ICGC), 

Instituto Alana, Salam for Democracy & Human Rights (Salam DHR) 
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