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Summary

This report, submitted pursuant to Commission resolution 2002/48, is the twelfth report
presented by the Special Rapporteur on the promotion and protection of the right to freedom of
opinion and expression to the Commission on Human Rights and the third general annual report
of Ambeyi Ligabo, appointed as Special Rapporteur on 26 August 2002. A summary of
communications sent to and received from Governmentsis contained in addendum 1 to the
present report.

Section | describes the activities of the Special Rapporteur during the past year,
especially urgent appeals, allegation letters and press releases. Governments, international,
regional and national organizations and local non-governmental organizations, associations of
media professionals, writers' associations, trade unions and members of political parties from all
regions of the world provided the Special Rapporteur with information. The analysis of the
material received by the Special Rapporteur allowed him to identify trends, reiterate issues
already discussed in previous reports, and bring to the attention of the international community
new policies, practices and measures taken in the field of freedom of opinion and expression.
Additionally, it aso allowed the Special Rapporteur to intervene in individual cases of alleged
violations of human rights. In this section, the Special Rapporteur also makes available
information concerning invitations for country visits and reports on the meetings he attended
during the year. A report on the Special Rapporteur’s mission to Céte d’ Ivoireis contained in
addendum 2, his mission to Colombiain addendum 3, his mission to Serbia and Montenegro in
addendum 4 and his mission to Italy in addendum 5.

Section Il contains a follow-up on the right to access to information, a matter that was
included in the last Special Rapporteur’s general report, a historical overview of the mandate and
ashort section on protection and security of media professionals. The Special Rapporteur
believes that the right of access to information is one of the central challenges of the future.

In many countries, decisions of public bodies and bodies performing public functions still are
of aconfidential nature and unavailable to any but the individuals or partiesinvolved. Inthe
year of the second and final phase of the World Summit on the Information Society, the
Special Rapporteur examines, through a historical analysis of the action of the United Nations on
freedom of opinion and expression, the main trends, achievements and shortcomings of his
mandate since itsinception. This exercise will allow the Special Rapporteur to gather new
elements for future action and to make recommendations to the Commission on Human Rights
for the reinforcement of the mandate. Protection and security remain great concerns because
these factors are the source of great distress among media professionals and their families. The
absence of remedia action may endanger the indispensable role of imparting information that
media professionals play.

Section I11 contains conclusions and recommendations in which the Special Rapporteur
takes stock of the situation of freedom of opinion and expression as a global phenomenon, with
specific references to the security of journalists, media concentration, national legislation on
defamation, Internet governance and the right of access to information. The Special Rapporteur
also recommends to Governments that they reinvigorate their action regarding the security of
citizens and impunity, and invites them to adopt legislation on access to information, Internet
governance and defamation in conformity with international human rights standards.
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Introduction

1 The Commission on Human Rights established the mandate of the Special Rapporteur
on the promotion and protection of the right to freedom of opinion and expression in its
resolution 1993/45. The present report, submitted pursuant to Commission resolution 2004/42,
isthe third general report by Ambeyi Ligabo (Kenya), appointed Special Rapporteur

on 26 August 2002.

2. Since the inception of the mandate, the concept of freedom of opinion and expression has
faced new challenges from technological evolution. New information and communication tools
may represent effective instruments for the promotion of freedom of opinion and expression
around the world. Y et, a genuine development in this field would be to make these new tools
universally available. The information community will also have to face new forms of
repression that will also use these tools to influence the enjoyment of the right to freedom of
opinion and expression.

3. Issues addressed in this report include an update of matters analysed in the

Specia Rapporteur’s previous report (E/CN.4/2004/62 and Add.1-4), in particular the right of
access to information in the framework of the implementation of the right to freedom of opinion
and expression. In light of the forthcoming final session of the World Summit on the
Information Society, the Special Rapporteur also decided to include in the present report a
comprehensive review of United Nations action in the field of freedom of opinion and
expression so as to make fresh proposals for anew direction in the future.

4. The Specia Rapporteur reiterates the contents of the terms of reference and methods
of work of his mandate, as elaborated in his previous general annual reports E/CN.4/2003/67
and E/CN.4/2004/62.

I. ACTIVITIES
A. Communications and requests for information

5. One of the most significant features of the Special Rapporteur’s mandate is the analysis
of the communications received in order to identify trends, reiterate issues aready discussed in
previous reports and bring to the attention of the international community a number of policies,
practices and measures having an impact on the respect for freedom of opinion and expression.

6. Customarily, the Special Rapporteur considers communications brought to his
attention from a variety of sources - Governments, international, regional, national and local
non-governmental organizations (NGOs); associations of media professionals, writers
associations, trade unions and members of political parties - and from all regions of the world.
The Specia Rapporteur emphasizes that a plurality of sources of information, in addition to
being essential to the discharge of his mandate, is a significant indicator of the degree of
implementation of the right to freedom of opinion and expression.

7. The Special Rapporteur notes that alarge number of allegations continue to refer to the
following situations: civil unrest due to social troubles; states of emergency in generd; internd
armed conflict; racial conflicts; electoral processes; defamation cases; repressive action against
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the use of new information technologies. The Special Rapporteur obverses that the
communications received are not confined to alleged violations in countries where the political,
social and economic situation is particularly difficult, but also refer to violations occurring in
emerging or long-established democracies.

8. Most of the cases received by the Special Rapporteur relate to violations against media
professionals. Violations also occur, however, in relation to political groups and their members,
opposition and pro-democracy activists, lawyers, students, academics, trade unionists, persons
participating in public demonstrations, women, peasants, members of religious minorities and
other minorities, authors, cartoonists, newspaper vendors, distributors and printers, medical
personnel and others.

9. Analysing the increasing amount of information sent to the Special Rapporteur, it was
clear that violations of the right to freedom of opinion and expression are still awidespread
phenomenon in all regions of the world. Continuing violations to freedom of opinion and
expression seem to be acommon feature of certain political systems that methodically repress
the traditional sources of freedom of expression and opinion making: journalists, trade unionists,
social workers, students and teachers, writers and artists.

10.  Thenature of the alleged violations can vary enormously, depending on the level of
respect for the rule of law and good governance in asociety. The range of violations goes from
killings, enforced disappearances, arbitrary arrests and detentions, mistreatment, threats and
harassment, unfair trials, and various types of judicial and administrative measures. Criminal
charges, sentencing to prison terms and the imposition of heavy fines for defamation, libel and
slander are still common even though afew countries have adopted new legislation moving this
kind of offence under civil law.

11.  From 1 January to 17 November 2004, the Special Rapporteur sent 610 communications:
449 urgent appeals, 325 of which were signed jointly with other rapporteurs, and 161 allegation
letters, 85 of which were signed jointly with other rapporteurs. Communications covered

1,782 individuals: 11 per cent of them were women and 68 per cent men, while the remaining
were institutions or enterprises. The following table reflects the geographical breakdown:

Region Number of Percentage of total
communications
African region 126 21
Arab region 92 15
Asian-Pacific region 168 28
European and North American region 100 16
Latin American and Caribbean region 114 19

12.  Whilethe nature and the seriousness of the violations may vary significantly, even well
established protection systems can be at risk in the face of sudden crises. New technologies,
today available almost everywhere, have definitely challenged repressive strategies and systems
as well as environments traditionally favourabl e to freedom of expression. At the same time,
they have opened alarge debate on the limits and shortcomings of information provided
without any ethical and professional backgrounds, and which is often used as blatant political



E/CN.4/2005/64
page 6

propaganda. Such use of these technologies, which have reached remarkable peaks of
sophistication, contribute to the persistent and eventual proliferation of extreme ideas and
positions, racial conflicts and ethnic tensions.

13.  The Specia Rapporteur is grateful to those Governments that, in a spirit of collaboration
and mutual understanding, answered his appeals and letters, thereby exercising their right of
reply. The correspondence is contained in document E/CN.4/2004/62/Add. 1.

B. Pressreleases

14. In ajoint statement adopted on 18 December 2003, the Specia Rapporteur, the
Representative on freedom of the media of the Organization for Security and Cooperation in
Europe (OSCE) and the Special Rapporteur on freedom of expression of the Organization of
American States (OAS) condemned limitations on freedom of expression and attempts to control
the media through regul atory mechanisms which lack independence or otherwise pose a thresat to
freedom of expression.

15. In a press release dated 22 January 2004, the Special Rapporteur and the

Special Rapporteur on extrajudicial, summary or arbitrary executions, expressed their strong
concern about the situation of human rightsin Haiti, especially since the start of violent
confrontations between militias supporting and opposing the Government, as well as those
involving members of the police. They deplored the fact that the political violence continued to
cause great distress among the civilian population and noted that the previous months had also
seen numerous attacks against political activists, journalists and radio stations.

16. In a press release dated 9 March 2004, the Special Rapporteur, the Special Rapporteur on
the question of torture and the Chairperson-Rapporteur of the Working Group on Arbitrary
Detention reiterated their profound concern over the deteriorating human rights situation in
Nepal in light of the intensification of the conflict between the Government and the Communist
Party of Nepal (Maoist). The experts also stated that they had received disturbing reports of
impunity for the security forces responsible for human rights violations and about increasing
indiscriminate attacks against civilians by both sides.

17.  On 15 April 2004, the Special Rapporteur, the Special Rapporteur on the independence of
judges and lawyers, and the Special Representative of the Secretary-General on human rights
defenders issued a statement in which they expressed their deep concern over the situation of
Tenzin Deleg Rinpoche, a prominent lamawho promoted the re-establishment of Tibetan
Buddhism in the region and was involved in social work on behalf of the Tibetan community in
the Kardze Tibetan Autonomous Prefecture of Sichuan Province.

18.  On 21 May 2004, the Special Rapporteur, the Special Representative of the
Secretary-General on human rights defenders and the Special Rapporteur on extrajudicial,
summary or arbitrary executions issued a statement in which they echoed the profound
concerns expressed by the Security Council in its resolution 1544 (2004) and by the Acting
High Commissioner for Human Rights about violence and loss of life during a peaceful
demonstration in the Rafah refugee camp in the Gaza Strip on 19 May 2004.
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19.  On 14 July 2004, the Specia Rapporteur, the Special Rapporteur on the question of
torture, the Special Rapporteur on violence against women, the Special Rapporteur on
extrgjudicial, summary and arbitrary executions, the Special Rapporteur on the independence of
judges and lawyers, the Special Representative of the Secretary-General on human rights
defenders, the Chair of the Working Group on Enforced or Involuntary Disappearances, and the
Chairperson-Rapporteur of the Working Group on Arbitrary Detention, issued a statement in
which they reiterated their serious concern regarding the extremely grave human rights situation
in Nepal. The experts regretted that the Government had failed to respond to many of their
appeals, and that it provided virtually no information on the fate of people detained in unknown
locations.

20.  On 27 July 2004, the Special Rapporteur, the Special Rapporteur on the independence of
judges and lawyers, and the Specia Rapporteur on the question of torture, issued a statement in
which they expressed their profound concern regarding the unanswered questions which had
resulted from the acquittal of an Iranian intelligence officer on 24 July, after atwo-day trial, for
the killing of journalist Zahra Kazemi.

21. In apress release dated 18 August 2004, the Special Rapporteur, the Special Rapporteur
on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, the
independent expert on the situation of human rights in Burundi, the Special Rapporteur on
violence against women, and the Special Adviser to the Secretary-General on the Prevention of
Genocide strongly condemned the massacre, and its ethnic dimension, which took place during
the night of 13 August in Gatumba refugee camp in Burundi close to the border with the
Democratic Republic of the Congo.

C. Country visits

22.  Since his appointment, the Special Rapporteur has visited Colombia, Cote d’ Ivoire,
Equatorial Guinea, the Islamic Republic of Iran, Italy, and Serbia and Montenegro. He would
like to thank those Governments for their cooperation.

23.  The Specia Rapporteur requested invitations to visit the following countries:. Algeria,
Angola, Azerbaijan, Bangladesh, Belarus, China, Cuba, Democratic People’s Republic of Korea,
Eritrea, Ethiopia, Indonesia, Liberia, Nepal, Russian Federation, Spain, Sudan, Swaziland,
Turkmenistan, Venezuela, Viet Nam and Zimbabwe. In addition, on 29 June 2004, the

Special Rapporteur sent aletter asking to be invited to the following countries. Ecuador,
Georgia, Guatemala, Honduras, Libyan Arab Jamahiriya, Peru, Philippines, Saudi Arabia,
Serbia and Montenegro, Sierra Leone, Sri Lanka, The former Y ugoslav Republic of Macedonia
and Ukraine. So far, he has received positive replies from Guatemala, Honduras, Serbia and
Montenegro - the Rapporteur visited the country at the end of October 2004 - Sri Lanka, The
former Yugoslav Republic of Macedonia and Ukraine. He also received an invitation from the
Government of Azerbaijan to visit the country. The Special Rapporteur wishesto express his
appreciation to these countries for their cooperation.

24, In 2004, the Special Rapporteur visited Coéte d’ Ivoire, Colombia, Serbia and Montenegro
and Italy. Mission reports are contained in documents E/CN.4/2005/Add.2, E/CN.4/2005/Add.3,
E/CN.4/2005/Add.4 and E/CN.4/2005/Add.5, respectively.
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D. Participation in seminarsand conferences

25.  On 1 April 2004, the Special Rapporteur presented his report to the sixtieth session of the
Commission on Human Rights. He stated, among other things, that the exercise of theright to
freedom of opinion and expression was a significant indicator of the level of protection and
respect of all other human rightsin a given society. Y et, violations of the right to freedom of
opinion and expression, attacks against journalists, media workers, trade unionists and, in
general, against all those who dare express their different opinion, continued to occur in all
regions and countries, whatever their system, and took various forms and shape. Most of the
time, he underlined, perpetrators of those crimes were not punished; the conduct of serious
investigations was essential to ensure greater protection for journalists.

26.  The Specia Rapporteur also mentioned a number of issues that, in his view, were of
special interest for his mandate: the role of mediain armed conflicts, the consequences of
anti-terrorism legislation on freedom of opinion and expression, media concentration, and the
implementation of the right to information.

27. During the sixtieth session of the Commission, the Special Rapporteur had the
opportunity to consult with representatives of the following countries: Algeria, Bangladesh,
Canada, Céte d’ Ivoire, Indonesia, Iran (Islamic Republic of), Pakistan, Poland and the
United Kingdom of Great Britain and Northern Ireland. He also had a briefing with the press
and met representatives of the Group of African States and several non-governmental
organizations.

28. In those meetings the Special Rapporteur reiterated that Governments should not feel
targeted by the thematic mechanisms of the Commission on Human Rights, since they were
global mandates relating to all countries. He emphasized that the full cooperation of
Governments was an essential factor for a successful outcome of country missions. He pointed
out that during country visits, Governments should guarantee free access to all people and places
that special rapporteurs asked to visit. Likewise, Governments should be open to dialogue with
the rapporteurs on issues that might come up during the visit. With regard to hisworking
methods, the Special Rapporteur stated that Governments and relevant authorities should
carefully consider the issues arising from urgent appeals and allegations and provide exhaustive
replies, with aview to establishing a constructive dialogue.

29.  The African Commission on Human and Peoples Rights, in collaboration with the Media
Institute for Southern Africa, the NGO Article 19 and the Media Foundation for West Africa,
invited the Special Rapporteur to the Africa Conference on Freedom of Expression, held in
Pretoriaon 19 and 20 February 2004. The aims of the conference were to raise awareness about
the African Commission’s Declaration of Principles on Freedom of Expression in Africa, to
discuss the establishment of a special mandate to monitor freedom of expression in Africaand to
explore ways of implementing the Declaration.

30.  The Specia Rapporteur participated in the celebration of World Press Freedom Day
on 3 May 2004 in Belgrade. The event was organized jointly by the United Nations Educational,
Scientific and Cultural Organization and the UNESCO National Commission of Serbiaand
Montenegro. In paralel, UNESCO organized, on 2 and 3 May, a conference to discuss the
theme “ Support to mediain violent conflicts and in countriesin transition”. Media professionals
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from al over the world debated topics such as “Informing the local population in crises and
emergencies’, “ Capacity-building and the culture of journalism”, and “ Infrastructure, market and
legal reform”. The conference was followed, on 4 May, by aregiona seminar, organized jointly
by UNESCO and OSCE in consultation with professional partners, focusing on the mediain
South-East Europe.

31l.  The Specia Rapporteur was also invited to participate as a panellist in the dialogue
“The value of the word”, held from 16 to 21 May 2004 in Barcelona, Spain, and organized
within the Universal Forum of Cultures. On the same occasion, International PEN and Forum
Barcelona 2004 invited the Special Rapporteur to participate in the Fifth International
Conference of the Writers in Prison Committee of International PEN.

32.  The Specia Rapporteur attended the eleventh meeting of the special
rapporteurs/representatives, independent experts and chairpersons of working groups of the
specia procedures and advisory services programme of the Commission on Human Rights,
held in Genevafrom 21 to 25 June 2004. The report of the meeting is contained in
document E/CN.4/2005/5.

33.  The Specia Rapporteur also attended the first preparatory meeting for the Tunis phase of
the World Summit on the Information Society, which took place in Hammamet, Tunisia, from 24
to 26 June 2004. The meeting agreed on the structure of the preparatory process for the second
phase of the World Summit, in particular on two major issues: the follow-up and
implementation of the Geneva Declaration of Principles and Plan of Action by stakeholders at
national, regional and international levels, with particular attention to the challenges facing the
least developed countries; and Internet governance, with the consideration of the report of the
Working Group on Internet Governance and appropriate action.

34.  TheJustice Initiative of the Open Society Institute - an NGO - invited the
Specia Rapporteur to an international meeting on freedom of information litigation and
advocacy strategies, entitled “ Access to information: from soft law to hard law”, held in
London, on 22 and 23 November 2004. Unfortunately, owing to his tight schedule, the
Special Rapporteur was unable to participate in that meeting.

35.  The Specia Rapporteur appreciates the work done by the participants in the second
Amsterdam Internet Conference (27-28 August 2004), who adopted a collection of
recommendations and examples of best practices on guaranteeing media freedom online. The
first Internet conference in 2003 produced the “ Amsterdam Recommendations’, which constitute
an excellent basis for further thinking and action in thisfield.

II. ISSUES
A. Implementing theright of accessto information

36.  The Commission on Human Rights, in its resolution 2004/42 (para. 7), invited the
Specia Rapporteur, within the framework of its mandate, to continue to carry out his activities
in accordance with paragraph 17 (a) to (d) and (f) of resolution 2003/42. Accordingly, the
Special Rapporteur decided to continue the examination of the question of the existence and
extent of the right to access to information.
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37.  Anincreasing number of countries have recently been adopting information laws. New
legislation often includes access to information provisions that should reinforce transparency
efforts of publicinstitutions. The effective implementation of the laws, however, remains a
major challenge as some common obstacles have emerged: lack of political will at senior levels,
Inadequate information management, insufficient training of public officials and an excess of
bureaucratic obstacles to timely information release. Moreover, in some countriesit has proven
to be nearly impossible to submit requests for information orally or without filling out an official
form. Persons belonging to vulnerable or excluded groups, such as disabled individuals or ethnic
minorities, are less likely to receive positive reactions than journalists or NGOs submitting the
same requests.

38.  The Specia Rapporteur wishes to commend the work done by the Open Society
Justice Initiative, which in 2003 carried out a pilot study to develop atool for monitoring
access to information. The study had the objective of assessing whether national laws are
effectively implemented in conformity with international standards and to aid civil society
groups in promoting transparency and good governance. Indeed, the right of accessto
information held by public bodies has become a benchmark of democratic development and
approximately 60 countries around the world now have laws establishing mechanisms for the
public to request and receive Government-held information. A variety of factors, ranging from
civil society campaigns to pressure from intergovernmental organizations and multilateral
donors, pushes Governments and legislatures to adopt freedom of information laws.

39.  Although international standards establish only a general right to freedom of information,
the right of access to information, especially information held by public bodies, is easily deduced
from the expression “to seek [and] receive ... information” as contained in articles 19 of the
Universal Declaration of Human Rights and the International Covenant on Civil and Political
Rights. At theregiona level, legal provisions and recommendations on the right to access
official documents, aright that can be subject to only afew restrictions, are on the increase.
Restrictions should be provided for by law and concern issues such as the protection of the rights
of others, national security, and the prevention of advocacy of national, racial or religious hatred
or any form of discrimination. Consequently, al information held by public bodies shall be
publicly available unless it is subject to alegitimate exemption, and all bodies performing public
functions, including governmental, legislative and judicial bodies, should be obliged to respond
to requests for information. The expression “bodies performing public functions’ aso pertains
to enterprises, societies and associations performing a unique role and/or receiving public funds.

40.  Under laws on the right to access information, these bodies should designate an office or
officer to handle requests for information. In smaller institutions, an officer can be sufficient
who might have other duties, while in larger bodies, a department might be dedicated to
promoting transparency and providing information. In addition, al bodies performing public
functions should publish an annual report and afinancial account of their activities, and make
them easily available to the public even in the absence of any information requests.

41.  Anyone should be able to file information requests and should not have to provide
grounds or reasons for their request: the right of accessto information is a fundamental
human right which can be exercised by al. Information requests should be treated equally
without discrimination with regard to the requestor, regardless of his’her social, racial and
political affiliation.
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42.  There are other important factors contributing to the correct implementation of the right
of access to information and to the availability of information. For instance, replies should be
provided in atimely fashion. Formalities for requests should be kept to a minimum and it should
be possible, especially in countries with alow literacy rate, to make requests orally. For similar
reasons, access should be to information rather than to documents, and its cost to the requestor
should be limited to the supply costs and should not be so high as to prove an obstacle to access.

43. Refusals to provide information should always be grounded in law and be made within
the time frames specified by law. The refusal should be made in writing and detail the grounds
for not disclosing the information, as established by law. Legislation should guarantee the right
to appeal refusals to provide information.

44.  On 6 December 2004, the Special Rapporteur, together with the Representative on
freedom of the media of the OSCE, Mr. Miklos Haraszti, and the Special Rapporteur for freedom
of expression of the OAS, Mr. Eduardo Bertoni, issued ajoint statement within the framework of
the programme Global Campaign for Free Expression of the non-governmental organization
Article 19. The statement highlighted the fundamental importance of access to information and
commended the decision taken by an increasing number of countriesto adopt |aws recognizing a
right to access information. It underlined that access to information is a citizen’ s right and that
the procedures for accessing information should be simple, rapid and free or low cost. It
condemned the attempts by some Governments to limit access to information, either by refusing
to adopt access to information laws or by adopting laws that fail to conform to international
standards. It affirmed that public authorities and their staff bear sole responsibility for protecting
the confidentiality of legitimately secret information under their control. Other individuals,
including journalists and civil society representatives, should never be subject to liability for
publishing or further disseminating this information, regardless of whether or not it has been
leaked to them, unless they committed fraud or another crime to obtain the information.*

B. Protection and security of media professionals

45.  The protection and security of journalists have become central factors of their
professional, and very often private, lives. Some NGOs provide consistent and comprehensive
figures on journalists killed on duty or because of their professional activity. Accordingto
their data, 2004 has been one of the deadliest years for media professionals in the last decade.
On 1 November 2004, the World Association of Newspapers reported that 56 journalists had
been killed since the beginning of the year; according to the International Press Institute, that
number was 61. Other organizations also include in their figures media workers like camera
operators and other kinds of assistants. Reporters Without Borders stated that, in the same
period, 45 journalists and 14 media assistants had been killed, while the Committee to Protect
Journalists said that 44 journalists and 17 media workers had lost their lives. Many of these
NGOs have taken avariety of initiatives on this subject, including scientific analyses of the
phenomenon and practical advice for journalists working in conflict areas.

46. A geographical breakdown of the data mentioned above shows that Irag was by far

the most dangerous country for the press: approximately 23 journalists were killed in the

first 10 months of 2004. The majority were Iragi nationals killed during military operations, by
either one side or the other, or specifically targeted because of their work. Latin American
countries, such as Mexico, Brazil and Peru, and the Philippines have been dangerous places as
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well. Almost al the journalists killed in those countries were investigating corruption and
alleged mismanagement. In Asia, the security of journalistsis especialy at risk in Bangladesh,
Nepal and Sri Lanka. The trend known as “censorship by killing” noted by the former

Special Rapporteur (E/CN.4/2002/75, para. 48) is still thriving.

47.  Article 79 of the Additional Protocol | to the Geneva Conventions of 12 August 1949 is
the most relevant international legal provision regarding the protection of journalistsin areas of
armed conflicts. Article 79 states that journalists engaged on dangerous professional missions
shall be considered as civilians and protected, provided they take no action adversely affecting
their status as civilian. The Protocol provides amodel of an identity card to be issued by the
Government of the State of which the journalist isanational. In 1990, the Sub-Commission on
Prevention of Discrimination and Protection of Minorities discussed the feasibility of astudy on
the ways and means of extending additional protection and assistance to journalists and mass
media personnel while they carry out their duties to expose human rights violations.

48.  Theideaof aninternational instrument protecting the life and the professional activity of
media professionals was often discussed in the past, to no avail. The existence of many
controversial issues and an unveiled reluctance of professionals to be bound to ajuridical
instrument made the proposal difficult to realize. It was also observed that the number of
journalists killed on duty was closely linked to the existence and evolution of national and
international armed conflicts. Nevertheless, there is an urgent need for strong, common action in
this regard because such a situation is unacceptable: national and international institutions,
together with professional associations, should take the lead and prepare a set of draft measures
for increasing the security and protection of journalists and media workers.

[1l. CONCLUSIONSAND RECOMMENDATIONS
A. Conclusions

49.  The Special Rapporteur considersthat theright to freedom of opinion and
expression isafundamental and inalienable right that contributesto the consolidation and
the development of democracy, in addition to creating bridges between different peoples
and civilizations. Any obstacle to the free movement of ideas and opinions limits freedom
of expression and its beneficial consequences.

50.  The Special Rapporteur believesthat democratic institutions, while not able to
prevent all violations of the right to freedom of opinion and expression, do offer guarantees
for itsprotection, aswell as an enabling environment for its exercise. Freedom of opinion
and expression not only benefits from a democr atic environment, it also contributes, and is
indeed instrumental, to the emer gence and existence of effective democr atic systems.
However, violations of theright to freedom of opinion and expression may occur in all
regions and countries, whatever their system, and may take variousforms.

51.  The Special Rapporteur notesthat, although some positive measures are being
taken in a number of countries, several Gover nments have recently adopted restrictive
legidlation, in particular against new forms of freedom of opinion and expression and
against defamation. Legislation on media owner ship and functioning often appearsto
favour monopolistic or oligopolistic regimes.
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52.  Despite some progress, the situation isstill grim: numeroustrends and patterns of
violationsremain substantially active and unchanged. The Special Rapporteur gathered
information and examined a number of specificissuesin depth: media security and media
concentration, national legislation on defamation, the I nternet asatool for the promotion
of freedom of expression, and access to information.

53. M edia security remains a grave problem: in 2004, numerous journalists and media
wor ker s have been killed while performing their duties. The majority of them were killed
in conflict areas, either because they were considered as being part of the enemy troops, or
because they wereidentified asjournalists and deliberately eliminated. Several other
journalists were murdered because of their investigative activitiesregarding social and
economic issues. Theidentity of thekillersmay vary: paramilitary groups, under cover
law enfor cement officials, rebel groups, terrorists. Most of the time these crimes are not
adequately punished; on the contrary, in many casesthere wer e strong suspicions of an
involvement by legal authorities.

54. Thenumber of journalists and reporterskilled in war zones has also incr eased
because media, especially television, reporting is now considered as an essential element of
war propaganda. Media reports may substantially create, and eventually change, the
public’s views on a conflict depending on the per spective they offer. On the other hand, in
many instances, jour nalists have offered a multifaceted view of conflict and have
contributed to the ordinary citizen’sindependent assessment of it.

55.  The Special Rapporteur isespecially concerned about the growing phenomenon of
media concentration, which isvery active and visible in developing aswell as developed
countries. The Special Rapporteur notesthat media directly run by private business
corporationstend to be lessimpartial and professional than media run by an independent
body such asa media authority or ablind trust. Moreover, professional associations and
trade unions are incessantly challenged by the profit-oriented attitude of media owners.
Reversing this phenomenon will contribute to the emergence of a more pluralistic
approach to information and will contribute to a more efficient, and often less expensive,
service to customers.

56. Furthermor e, the Special Rapporteur notesthat the increasing development

of television, radio and the Internet has created a deep crisisfor the print media which
has brought about the merging of national and international print groups and the
dismissal of many professionals. Thissituation might greatly endanger the
independence of professional journalism, especially in one of its most challenging sectors:
investigativejournalism. The print media are an irreplaceable instrument for the
dissemination of ideas and opinions and its disappearance will encour age the dominance
of infor mation-as-entertainment, and even fiction, in the media world.

57.  The Special Rapporteur believesthat guaranteeing freedom of opinion and
expression on the I nternet and other new communication toolsisthe central challenge for
thefuture. Theachievement of a global information society, in which the poor can also
have access to moder n technologies, may represent aleap forward for mankind, opening
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new pathsfor human and economic development. Should theinformation society missthe
opportunity of making technologies available globally, the social and economic cleavage
between developed and developing countries will deepen.

58.  The Special Rapporteur isparticularly alarmed by the increasing use of forms of
expression having discriminatory connotationsfor ethnic and other vulnerable groups.
Hate speech and similar forms of expression can contribute substantially to the
deterioration of a precarious stability and drive a country to armed confrontation. In post
conflict societies, biased reporting could rekindle violence and destroy laborious efforts for
peace and reconciliation. Respect for human rights, professionalism and a sense of
personal responsibility areindispensable elementsfor independent journalism, and they
should be car efully preserved and developed.

59. Libel and defamation remains a disturbing feature of communication today. It is
sometimes used as a political tool to strike at individualsin the sphere of their privatelife.
On the other hand, elected officials and authorities officials should be awar e that, because
of their role, they might attract the attention of the pressin the carrying out of their
functions (see, for example, thereport of the former Special Rapporteur (E/CN.4/2000/63,
paras. 45-52)). Bearing in mind thevital role played by the media in creating broad

awar eness of political, economic and social issues, the fact that many journalistsweretried
for libel is, in the Special Rapporteur’s opinion, totally unacceptable.

60.  The Special Rapporteur reiterates hisconcern over the poor implementation of the
right to information, especially theright of accessto information. Several countries have
indeed adopted legislation on theright of accessto information, but concern remains about
their capacity to implement those lawsin an effective way. In many countries, public
bodies and bodies perfor ming public functions continue to retain information and treat it
in a confidential manner, even though thereisno legal or other reason for this. Courts,
parliaments, including their committees and subcommittees, and other institutions of
public interest should be open to thecitizen’srequest for information. Moreover, all
national authorities and other institutionswith a direct connection to the interest and
welfar e of the citizen should prepare an annual report that includes a financial section.
Generally speaking, only documentsdirectly linked to the security of the State and its
population should be covered, if necessary, by confidentiality provisions. Even in those
cases, for the sake of transparency and for the development of the democratic process,
after the conclusion of all judicial proceedings, followed by a time of reflection,
confidentiality should be removed.

61. The Special Rapporteur again notesthat many Gover nments use anti-terrorism and
national security legislation to restrict, partially or totally, freedom of opinion and
expression and the right of accessto information. Abuse of powersand prerogatives
granted under such laws often leadsto both prolonged and short-term arbitrary detention;
torture; extrajudicial, summary or arbitrary executions, disappear ances, threats and
intimidation; the closur e of various media enter prises; the banning of publications; banson
public gatherings; bans and prohibitions on organizations and groupsthat are not
associated with terrorism; censorship on forms of communication; and judicial lenience for
the abuses and crimes committed by police, armed forces and paramilitary groups.
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B. Recommendations

62.  The Special Rapporteur urges Governmentsto implement the necessary measures
to review existing practices and take remedial actionsin all fieldsrelated to the promotion
and protection of freedom of opinion and expression. The Special Rapporteur especially
encour ages Gover nments of emer ging democraciesto promote and protect the freedom of
opinion and expression of the press, political parties, trade unions, students, teachers, social
workers, writersand artists. Asappropriate, Governments may also consider the
possibility of seeking technical assistance from OHCHR to eliminate the causes of

human rightsviolations.

63.  The Special Rapporteur encourages membersand organizations of civil society to
continueto provide him with information on the realization and violations of theright to
freedom of opinion and expression around the world.

64. The Special Rapporteur wishesto recall that Gover nments have the responsibility of
protecting the security of citizens, regardless of their political or social affiliations. Armed

conflicts and widespread violence do not providefertile ground for freedom of opinion and
expression. Governments should take all necessary measuresto protect journalists, as well

as other professional categoriesat risk, from attacks, be they from officials, law

enfor cement officers, armed groupsor terrorists.

65. In this context, the Special Rapporteur urges national authorities, both civilian and
military, and, where applicable, international authoritiesto conduct inquiriesinto killings
and attacks against media professionals, trade unionists, social workers, students and
teachersand artists, wherever they occur, including in war and conflict zones. An end to
impunity for the perpetrators of such actswould reinforce the crucial role that the rule of
law must play in all societies.

66. The Special Rapporteur wishesto reiterate his proposal to the Commission on
Human Rights concerning the need for an in-depth, impartial study on the issue of the
security of journalists, in particular in situations of armed conflict, based on information
from and the experiences of Gover nmentsand intergover nmental and non-gover nmental
organizations.

67.  The Special Rapporteur encourages Gover nmentsto ensurethat the exercise of the
freedom of opinion and expression through the media is open and accessible to various
actorsof the civil society, including local communities and minorities and vulnerable
groups, in addition to economic and political groups.

68.  The Special Rapporteur invites Governmentsto adopt laws and regulations
allowing people to communicate freely over the Internet and to remove all present
obstaclesto the free flow of information. In thisconnection, the Special Rapporteur
underlinesthat licensing procedur es should betransparent, non-discriminatory and
impartial and that limitations should be directed only at thwarting cybercrime, with special
attention to the most heinous crimes such as paedophilia and trafficking in persons.



E/CN.4/2005/64
page 16

69. Toconform tointernational standards, national legislation should provide for libel
and defamation casesto be dealt with under civil law. Any finesthat are levied should not
prevent the continuation of pressactivities and investigations and should be appropriate to
thefinancial resourcesof journalists. The Special Rapporteur also notesthat libel/
defamation cases could equally be solved without recourse to thejudiciary, but through the
good offices of a mediator. National press associations and relevant independent
authorities should be enabled to resolve such cases.

70.  The Special Rapporteur encourages and supportsthe development of national and
international initiatives aimed at monitoring the implementation of theright to
information, including theright of accessto information. He encouragesall relevant
national and international bodiesto examine carefully proposalsto develop these rights by
the adoption of global and regional instruments or regulations on this matter.

71.  The Special Rapporteur urgesthe United Nations and other intergovernmental
organizationsto contribute to such initiativesin order to enhancetheir transparency and
credibility. In thiscontext, the Special Rapporteur wishesto support thework donein
relation to financial transparency and accountability, and itslink with sustainable
development, with special referenceto the activities of multilateral development
institutions. The Special Rapporteur would also give further consideration to the drafting
of a set of recommendations supporting a compar ative study of measuresto better
implement theright of accessto information.
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Annex
HISTORICAL OVERVIEW OF THE MANDATE

1 In this section of the report, the Special Rapporteur wishes to cite some noteworthy
activities, especially those carried out within the United Nations system, leading to the creation
of the mandate of the Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression. The Special Rapporteur is convinced that, in the year of the second
and final phase of the World Summit on the Information Society, such an exercise could make a
contribution to a global assessment of recent, and less recent, achievementsin the field of
freedom of opinion and expression and could show new paths for action.

2. First, the Special Rapporteur wishes to note that the concept of freedom of opinion and
expression, together with its ancillary rights, the right to freedom of information and the right of
access to information, as well as the right to association, are well rooted in the most common
international human rights instruments. Beyond the fundamental vision of article 19 of the
Universal Declaration of Human Rights, substantive legal provisions support the concept of
freedom of opinion and expression in most of the core human rights instruments. Articles 19, 21
and 22 of the International Covenant on Civil and Political Rights; articles 8 and 15 of the
International Covenant on Economic, Social and Cultura Rights; article 5 of the International
Convention on the Elimination of All Forms of Racial Discrimination and article 13 of the
International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families deal with various aspects of freedom of opinion and expression relevant to the
mandate.

3. It isworth recalling some of the very first resolutions of the General Assembly on
freedom of opinion and expression. Resolution 59 (1), adopted in 1946, declared: “Freedom of
information is a fundamental human right and is the touchstone of all the freedomsto which the
United Nationsis consecrated”; and “Freedom of information requires as an indispensable
element the willingness and capacity to employ its privileges without abuse. It requiresasa
basic discipline the moral obligation to seek the facts without prejudice and to spread knowledge
without maliciousintent.” Resolution 110 (1), adopted in 1947, condemned “all forms of
propaganda ... which is either designed or likely to provoke or encourage any threat to the peace,
breach of the peace, or act of aggression”. Resolution 127 (I1), also of 1947, invited Member
States to “study such measures ... as might be taken ... to combat, within the limits of
constitutional procedures, the diffusion of false or distorted reports likely to injure friendly
relations between States’.

4. A first element that can be gathered from those resolutions, as well as other documents, is
that the concept of freedom of information, perceived as freedom of the media, prevailed over
the more comprehensive concept of freedom of opinion and expression. The term “freedom of
opinion and expression” appeared with force in article 19 of the Universal Declaration of

Human Rights. Secondly, the wording used in the context of freedom of opinion and expression
was heavily influenced by the outcome of the Second World War and by the beginning of the
cold war. Not surprisingly, one of the recurring issues within the United Nations at that time was
the maintenance of peace and the building of friendly relations among States. The use of false
and distorted reports - a basic instrument of political propaganda - was considered a mgjor threat
to peace and a deterrent to the institution of a productive dialogue among countries.
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5. The UNESCO Constitution, which entered into force in 1946, states that “ States Parties
to this Constitution, believing in full and equal opportunities for education for al, in the
unrestricted pursuit of objective truth, and in the free exchange of ideas and knowledge, are
agreed and determined to develop and to increase the means of communication between their
peoples and to employ these means for the purposes of mutual understanding and a truer and
more perfect knowledge of each other’slives’. Article 2 (a) of the Constitution states that the
organization will “collaborate in the work of advancing the mutual knowledge and understanding
of peoples, through all means of mass communication and to that end recommend such
international agreements as may be necessary to promote the free flow of ideas by word and
Image”.

6. The first United Nations Conference on Freedom of Information was held in Genevain
March/April 1948 with the purpose of formulating views concerning the rights, obligations and
practices that could be included in the concept of freedom of information. The Conference
endorsed the concepts set out in Assembly resolutions 59 (1), 110 (11) and 127 (11) and
endeavoured to reconcile them. Three draft conventions were annexed to the Final Act of the
Conference’ namely, the first one on gathering and international transmission of news; the
second one concerning the institution of an international right of correction; and the third one on
freedom of information.

7. The general aim of the draft convention on gathering and international transmission
of news was to implement the right of peoples to be fully informed and to improve the
understanding between peoples through the free flow of information and opinion. The draft
convention contained 14 articles and dealt primarily with the duties of States with respect to
“foreign correspondents’. The convention imposed on contracting States a number of duties
with the aim of encouraging the freest possible movement of foreign correspondents in the
exercise of their functions.

8. The draft convention on freedom of information was premised on the belief that free
interchange of information and opinions in the national and the international sphereisa
fundamental human right, as well as being essential in the cause of peace and for
political/economic progress.' The main duty on contracting States was the obligation, set in
article 1, that each State secure to all its nationals and to the nationals of every other contracting
State lawfully within its territory, freedom to impart and receive information and opinions,
orally, by written or printed matter, in the form of art, or by legally operated visual or auditory
devices without governmental interference.

0. Since the Conference, United Nations bodies have had trouble in expounding and
elaborating the concept of freedom of opinion and expression, agreeing upon its legitimate
limitations and recommending effective measures for itsrealization. In spite of many efforts, the
draft convention on freedom of information was never finalized nor opened for signature; this
item appeared on the agenda of each regular session of the General Assembly from 1962 to 1980
before being abandoned. A similar, unfortunate fate surrounded the draft declaration on

freedom of information, adopted by the Economic and Social Council, transmitted to the

Genera Assembly in 1960 (resolution 756 (XX1X), annex) and finally dropped in 1980.
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10.  However, it isworth noting that the Conference, in its resolution No. 39, recommended
that the Council extend the mandate of the Sub-Commission on Freedom of Information and of
the Press, abody established in 1947 by the Commission on Human Rights, for a further

three years. The Conference also recommended that the Sub-Commission initiate studies and
make recommendations to the Council regarding, inter alia, the promotion of awider degree of
freedom of information and the minimization of restrictions thereto; the promotion of
dissemination of true information to counteract Nazi, fascist or any propaganda of aggression or
of racial, national and religious discrimination; the improvement of intergovernmental
agreements and measures to facilitate the work of foreign news personnel.

11. In 1950, the Department of Social Affairs of the United Nations Secretariat prepared a
two-volume compilation of materials on freedom of information.* Volume | contains the replies
received from 33 Governments in response to a request from the Secretary-General to supply
information on the status of freedom of information in their respective countries, including on
measures to combat the diffusion of false or distorted reports likely to injure friendly relations
between States. Volume Il includes relevant articles of constitutions, legidative enactments and
regulations, judicial decisions, codes of honour, and other related materials received as annexes
to the replies published in volume |.

12.  Another legal standard pertaining to the field of freedom of information was the
Convention concerning the International Right of Correction.® It was opened for signature

on 16 December 1952 and entered into force in August 1962. The Convention developed the
concept of correction in the context of peaceful international relations with the aim of sharpening
the sense of responsibility of various media of information. It wasfelt that the publication of
inaccurate reports would endanger the maintenance of friendly relations between peoples and the
preservation of peace. The Convention characterized inaccurate reports as “false” or “distorted”
reports without criminalizing their publication. It acknowledged the impossibility - and
undesirability - of envisaging the institution on the international level of a procedure for
verifying the accuracy of reports that might lead to the penalizing of such publication. Thus, the
approach promoted by the Convention was to offer to those directly affected by reports which
they considered false or distorted the “possibility of ensuring commensurate publicity for their
corrections’.

13. In resolution 442 C (X1V) of 13 June 1952 the Economic and Social Council appointed,
for an experimental period of one year, and in a personal capacity, arapporteur on matters
relating to freedom of information. The Rapporteur - Salvador Lépez - was charged with
preparing areport covering major contemporary problems and developments in the field of
freedom of information, together with recommendations regarding practical action which might
be taken by the Council in order to surmount those obstacles to the fuller enjoyment of freedom
of information.

14. In section 1 of his report, “Freedom of Information, 1953"* Mr. Lépez presented an

overview of the historical development of the concept of freedom of information, which he
calls the most vulnerable freedom, prior to the United Nations; an overview of the work of the
United Nations and specialized agencies, and an analysis of the reasons for the success or failure
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of these efforts. Section 2 dealt with a number of related issues: rights and responsibilities of
the media of information; propaganda for war and fal se/distorted information; internal
censorship and the suppression and coercion of media of information; censorship of outgoing
news dispatches; status and movement of foreign correspondents; laws affecting the press
(constitutional trends, legislation aimed at preventing misuse of information, measures to protect
freedom of information, and radio and newsreels); monopolies; professional standards;
independence of information personnel; protection of sources; development of radio, film radio
and television; professional training; the production and distribution of newsprint; press rates and
priorities; international broadcasting; postal services; tariff and trade practices, and copyright.
He concluded his report with a number of recommendations for immediate action by the
Council, and on machinery and future tasks. Finally, Mr. Lopez also prepared an update
published as a supplementary report.

15. In 1961, a consultant of the United Nations, Mr. Hilding Eek, prepared areport on
developmentsin the field of freedom of information since 1954" which summarized the debates
and the discussion on several issues surrounding freedom of information and related issues:
freedom of information and the United Nations; the concept of freedom of information, legal
approach and pragmatic approach. The report also included a section on facilities and obstacles
to the free flow of information; a section on content and quality of information. Finaly, the last
part of the report was devoted to the availability of United Nations news.

16. Following a seminar held in New Delhi in 1962, the Secretary-General organized a
seminar on freedom of information, at the invitation of the Government of Italy, in April 1964 in
Rome. The agenda of the seminar included: the role of Government; press laws; the role of
publisher and proprietor; the role of the professional journalist; standards of journalism and the
role of the reader. The general conclusions of the debates stated, inter alia, that in all countries,
regardless of their social and political systems, the same basic problem existed: how to ensure
that the great powers of the information media were used for the good of humankind and not as
an instrument of tyranny. All countries delegations recognized certain common standards and
aspirations, albeit that the ways of reaching the goals would differ, such as: information media
should strive to enhance human dignity, broaden intellectual and moral outlook of peoples, bring
about a better understanding between individuals and enable readers to play aresponsible rolein
the affairs of the community and the world.

17. In the 1970s, the General Assembly remained seized of the issue of freedom of
information and new resolutions adopted during that period were influenced by the debate on a
new world economic order. In effect, in itsresolution 33/115 B of 18 December 1978, the
Assembly affirmed the need to establish a new, more just and more effective world information
and communication order, intended to strengthen peace and international understanding and
based on the free circulation and wider and better-balanced dissemination of information.

18.  Theissue of theright to freedom of opinion and expression surfaced at the level of

the Sub-Commission on Prevention of Discrimination and Protection of Minorities (now the
Sub-Commission on the Promotion and Protection of Human Rights) during the late 1980s.

In 1987, Louis Joinet produced a working paper concerning the detention of persons exercising
the right to freedom of opinion or expression (E/CN.4/Sub.2/1987/15, annex 1), followed by a
working paper by Danilo Turk (E/CN.4/Sub.2/1989/26). By decision 1990/117, the
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Sub-Commission took note of those authors” preliminary report (E/CN.4/Sub.2/1990/11), as
Special Rapporteurs, entitled “ The right to freedom of opinion and expression: current problems
of its realization and measures necessary for its strengthening and promotion”.

19.  Mr. Joinet and Mr. Tirk produced afinal report in 1992 (E/CN.4/Sub.2/1992/9

and Add.1). The addendum contained the conclusions and recommendations of the

two special rapporteurs. They stated that the report “ endeavours above al to be an instrument
for analysis, whose purpose is to help assess the extent to which the standards concerning
freedom of opinion and expression are respected when decisions are taken in thisarea” (para. 3).
In particular, the report showed that in most instances, criminal convictions of journalists are
based on provisions of internal law, which, upon verification, invariably turn out to be
restrictions that are inadmissible in a democratic society. Thus, journalists and other
professionalsin the field of information could have used the report as an instrument for the
defence of their rights.

20.  Moreover, the specia rapporteurs stated that in cases where Governments take measures
to restrict and/or prohibit xenophobic, racist, revisionist and/or neo-Nazi ideas, it isimportant to
ensure that the admissible restrictions are not worse than the evil they are designed to remedy.
They added that “restrictions must be interpreted and applied restrictively. In particular they
must be in conformity with the principles of legitimacy, legality, proportionality and democratic
necessity” (para. 5).

21.  Astorecommendations, the special rapporteurs proposed a discussion, in consultation
with the professional information media and the specialized NGOs, of the “conditions under
which the Sub-Commission could take the initiative of drawing up specific safeguard standards,
especially with aview to lessening the possible risks to democracy of the theory of the so-called
‘admissible’ restrictions’. Simultaneously, the Sub-Commission should study the “desirability
of identifying those elements that constitute the ‘hard core’ of the freedom of opinion, expression
and information which in no circumstances might give rise to restrictions or derogations’.

22. It is worth emphasizing that the special rapporteurs proposed the introduction of a special
procedure to assure the protection of professionalsin the field of information, against the
background of journalists too frequently subjected to many irregular sanctions or serious
persecution. They proposed a number of options. a special rapporteur, the solution that they
favoured; aworking group of the Commission on Human Rights; or arequest to the
Secretary-General to produce periodic reports.

23. It isimpossible here to do justice to all UNESCO initiatives in the field of freedom of
expression. The Specia Rapporteur neverthel ess wishes to mention afew examples:

(@ In 1978, the Executive Board of UNESCO laid down a confidential procedure for
the examination of complaints (called communications) received by the organization concerning
alleged violations of human rightsin its fields of competence, namely education, science, culture
and communication. A subsidiary organ of the Executive Board, the Committee on Conventions
and Recommendations, implementsit. From 1978 to 2003, the Committee on Conventions and
Recommendations considered 508 communications;
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(b) The UNESCO General Conference at its twentieth session in 1978 proclaimed the
Declaration on Fundamental Principles concerning the Contribution of the Mass Mediato
Strengthening Peace and International Understanding, to the Promotion of Human Rights and to
Countering Racialism, Apartheid and Incitement to War;

(© The best known UNESCO effort in thisfield is the proclamation in 1993 by
the General Assembly, in its decision 48/432 of World Press Freedom Day to be celebrated
on 3 May. Inthisconnection, the Special Rapporteur wishes to commend the work of the
advisory group on press freedom, which includes media professionals from all parts of the world,
and the establishment in 1997 of the UNESCO/Guillermo Cano World Press Freedom Prize.

Note

1 Thefull text of the statement is available at www.ohchr.org.




