United Nations A CN.9/SER.C/ABSTRACTS/HYB/2194

V/ \ Distr.: General
% y General Assembly Dist; General
S

Original: English

" United Nations Commission on
International Trade Law

CASE LAW ON UNCITRAL TEXTS
(CLOUT)

United Nations Convention on Contracts for the International Sale of Goods
(CISG) and Convention on the Limitation Period in the International Sale of
Goods (amended 1980) (Limitation Convention)

Case 2194: CISG 1; 11; 12; 53; 60(b); 61(1); 74; 77; 78; 79(1); 79(3); 79(4); 96;
101; Limitation Convention 8; 12(1); 12(2)

Hungary: Budapest Environs Regional Court

Case No. G.40.313/2010/71

5 March 2014

Original in Hungarian

Published: BHGY (Collection of Court Judgements) of Hungary 14-GJ-2014-13
Available at: https://eakta.birosag.hu/anonimizalt-hatarozatok

Abstract prepared by Zsuzsanna Orczifalvi-Kis

A Romanian buyer and a Hungarian seller concluded a contract for the sale of goods
in 2005. Goods were to be delivered in instalments, and the buyer was responsible for
arranging the deliveries. On 12 May 2006, the buyer informed the seller by phone that
it could not receive the goods, and on 13 May 2006 public authorities in Romania
prohibited the transport and sale of such goods due to the spread of bird flu. The seller
sent a payment notice to which the buyer responded by stating its inability to take
delivery of the goods due to the aforementioned event as an impediment beyond its
control. The buyer indicated that both that event and the prohibition imposed by the
public authorities were considered impediments beyond its control according to
article 79 CISG. By letter of 6 December 2006, the seller contested the existence of
the impediment and declared the contract avoided. On 23 June 2010, the seller
initiated legal proceedings against the buyer for breach of contract. Before the
Budapest Environs Regional Court (“court of first instance”), the buyer raised among
others the exception of the limitation period under the Limitation Convention.

The seller argued that the buyer had breached its obligation to accept delivery of the
goods under article 53 CISG, contested the existence of an impediment pursuant to
article 79(1), (3) and (4) CISG and, with respect to the buyer’s argument that it had
avoided the contract by phone on 12 May 2006, referred to the fact that any expression
of intention was only valid in writing. Concerning the issue of the limitation period,
it also stated that according to article 12(2) of the Limitation Convention, if one party
was entitled to declare the contract terminated by reason of breach, and exercised this
right, the limitation period in respect of all relevant instalments should commence on
the date on which the relevant declaration was made to the other party.
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The court of first instance found the CISG applicable to the dispute pursuant to private
international law rules (article 1(1)(b) CISG).! The court noted that the seller was
entitled to avoid the contract in December 2006 as the buyer had breached the contract
by not taking over the goods in accordance with article 60(b) CISG. Noting
articles 11, 12,96 and 101 CISG and in particular that Hungary had made a declaration
under article 96 that all legal declarations related to a contract should be made in
writing, it further held that the buyer’s defence regarding previous contracts
concluded orally with the seller could not be accepted and that the avoidance of the
contract had occurred not in May 2006 but on 12 December 2006, the date on which
the buyer received the seller’s written declaration of avoidance of the contract.
According to the court, the fact that the buyer had declared the contract avoided orally
in May 2006 and that the seller took note of it could not be taken into consideration.

With respect to the expiration of the four-year limitation period under the Limitation
Convention, the court, without explicitly discussing the application of the
Convention, took into account articles 8 and 12(1) and (2) of the Convention and
found that the limitation period regarding all instalments began to run on 12 December
2006. The court found that the majority of the seller’s claims were not time-barred as
the seller for those claims had initiated proceedings on 23 June 2010. It found that the
remaining claims were time-barred as they were first raised by the seller in its
amended application of 17 February 2011, and this date exceeded the limitation period
specified in the Limitation Convention.

As per the buyer’s inability to perform under article 79 CISG, the court found that the
impediment beyond its control did not exist during the entire contractual period and
that the impediment could only have been considered for the period that the
prohibition of the public authorities actually existed, pursuant to article 79(3) CISG.

Noting article 77 CISG, the court further stated that by selling the goods to third
parties the seller had acted taking all reasonable measures necessary to mitigate the
damages resulting from the breach of contract.

The court held that the seller was entitled to damages and interest on the basis of
articles 61(1), 74 and 78 CISG. The Court of appeal? upheld the judgment of the court
of first instance. Concerning the exception of the limitation period raised by the buyer,
the Court of appeal further noted that, pursuant to article 12(2) of the Limitation
Convention, the delivery schedule broken down into weeks, i.e., its fulfilment in
instalments, was also not disputed by the buyer.

Note for the reader

This abstract forms part of the system for collecting and disseminating information on court
decisions and arbitral awards relating to Conventions and Model Laws that emanate from the
work of the United Nations Commission on International Trade Law (UNCITR AL). The purpose
is to facilitate the uniform interpretation of these legal texts by reference to international norms,
which are consistent with the international character of the texts, as opposed to strictly domestic
legal concepts and tradition. More complete information about the features of the system and its
use is provided in the User Guide (A/CN.9/SER.C/GUIDE/1/Rev.3). CLOUT documents are
available on the UNCITRAL website at: https://uncitral.un.org/en/case_law.

The abstracts published under the CLOUT system are prepared by National Correspondents
designated by their Governments, by voluntary contributors, or by the UNCITRAL secretariat
itself. It should be noted that neither the National Correspondents nor anyone else directly or

1 The court also found that the CISG was applicable through its article 1(1)(a) since the defendant
(buyer) had not disputed the fact that both parties had their places of business in Contracting
States (Hungary and Romania).

2 Budapest-Capital Regional Court of Appeal, Hungary, 19 February 2015, (2015) case
No. Gf.40318/2014/4, published: BHGY (Collection of Court Judgements) of Hungary FIT-GJ-
2015-38.
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indirectly involved in the operation of the system assumes any responsibility for any error or
omission or other deficiency.
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