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chambre à la Cour suprême. 

Représentant suppléant 
M. Léon N'Dong, secrétaire général adjoint au 

Ministère des affaires étrangères. 

Ghana 

Representatives 
H.E. Mr. Victor Owusu, Commissioner for External 

Affairs (Chairman of the Delegation). 
H.E. Mr. E. K. Dadzie, Ambassador (Deputy-

Chairman of the Delegation). 
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Secretary of the Delegation 
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H.E. Mr. K. Krishna Rao, Joint Secretary and Legal 

Adviser, Ministry of External Affairs (Chairman of the 
Delegation). 
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Alternates 
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Alternate 
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Representatives 
H.E. Mr. Nelson Broderick, Solicitor-General 

(Chairman of the Delegation). 
Mr. Herbert R. W. Brewer, Counsellor, Department 

of State. 
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of United Nations and International Organizations 
Department, Ministry of Foreign Affairs (Chairman of 
the Delegation). 

Mr. Mahmoud El-Baccouch, Head of Treaties 
Section, Ministry of Foreign Affairs. 

Mr. Abdulwahab Siala, Deputy Director of the 
Research Centre, Ministry of Justice. 
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M. Jean Rettel (chef de la délégation), directeur du 
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directeur général, Ministère des affaires étrangères. 
M. Edilbert Razafindralambo (chef de la délégation), 

premier président de la Cour suprême. 
M. Norbert Ratsirahonana, directeur de cabinet, 

Ministère de la justice. 
M. Moïse Rakotosihanaka, Ministère des affaires 

étrangères. 

Malaysia 

Representatives 
Mr. R. Ramani (Chairman of the Delegation). 
Mr. M.O. Ariff, Senior Federal Counsel, Attorney-

General's Chambers (Deputy-Chairman of the 
Delegation). 

Mr. L.S. Vohrah, Senior Federal Counsel, Attorney-
General's Chambers. 

Malta 

Representative 

Mr. Michèle Tufigno, Crown Advocate General, 
Ministry of Justice and Parliamentary Affairs. 
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Mauritius Netherlands 

Representative 
Mr. Louis Edwin Venchard, Barrister-at-Law, Senior 

Crown Counsel. 

Mexico 

Representante 
Excmo. Sr. Eduardo Suárez, Embajador en el Reino 

Unido. 

Suplente 
Sr. Sergio González Gálvez, Subdirector General 

Adjunto de Organismos Internacionales en la Secretaría 
de Relaciones Exteriores. 

Secretario de la Delegación 
Sr. Marcelo Vargas Campos, Tercer Secretario del 

Servicio Exterior Mexicano. 

Secretaria 

Sita. Margarita Dieguez Armas, Secretaría de 
Relaciones Exteriores. 

Monaco 

Représentants 

M. Jean-Charles Rey (chef de la délégation). 
M. Constant Barriera, directeur du Service du conten

tieux et des études législatives. 
Mr. Jean-Charles Marquet. 
M. Hugo Hild, consul général à Vienne. 
M. Jean Raimbert, adjoint à la direction du Service 

du contentieux et des études législatives. 
Mme Monique Projetti, adjointe juridique au Service 

du contentieux et des études législatives. 

Mongolia 

Representatives 

Mr. Ludevdorjiin Khashbat, First Secretary, 
Permanent Mission to the United Nations (Chairman 
of the Delegation). 

Mr. Gendengiin Nyamdo, Legal Department, Ministry 
of Foreign Affairs. 

Morocco 

Représentant 

M. Taoufiq Kabbaj, ministre plénipotentiaire, conseil
ler juridique du Ministère des affaires étrangères. 

Nepal 

Representatives 

H.E. Mr. Pradumna Lai Rajbhandary, Ambassador 
to the Federal Republic of Germany. 

Mr. Ramanand Prasad Sinha, Law and Justice 
Secretary of His Majesty's Government of Nepal. 

Representatives 

H.E. Mr. H. F. Eschauzier, Ambassador Extraordi
nary and Plenipotentiary (Chairman of the Delegation). 

Mr. A.M. Stuyt, Professor of International Law at 
the Catholic University, Nijmegen. 

Mr. G. W. Maas Geesteranus, Assistant Legal 
Adviser, Ministry of Foreign Affairs. 

Mr. P. H. J. M. Houben, First Secretary, Permanent 
Mission to the United Nations. 

New Zealand 

Representative 

Mr. F. A. Small, Deputy Permanent Representative 
and Counsellor, Permanent Mission to the United 
Nations. 

Nigeria 

Representatives 
H.E. Mr. Taslim O. Elias, Attorney-General of the 

Federation (Chairman of the Delegation). 
Mr. J. D. Ogundere, Legal Adviser, Federal Ministry 

of Justice (Deputy-Chairman of the Delegation). 

Secretary of the Delegation 

Mr. G. Idiaro. 

Norway 

Representatives 

H.E. Mr. Erik Dons, Ambassador (Chairman of the 
Delegation). 

Mr. Bjarne Solheim, Head of Division, Royal Ministry 
of Foreign Affairs. 

Alternate 

Mr. Knut Taraldset, First Secretary, Embassy at 
Vienna. 

Pakistan 

Representatives 
H.E. Mr. Enver Murad, Ambassador to Austria 

(Chairman of the Delegation). 
Mr. M. A. Samad, Legal Adviser, Ministry of 

Foreign Affairs (Alternate Chairman of the Delegation). 
Mr. К. M. A. Samdani, Solicitor, Ministry of Law. 

Panama 

Representantes 

Excmo. Sr. Narciso E. Garay (Jefe de la Delegación), 
Embajador Extraordinario y Plenipotenciario, Asesor 
Jurídico del Ministerio de Relaciones Exteriores. 

Excmo. Sr. Irvin J. Gill, Enviado Extraordinario y 
Ministro Plenipotenciario, Encargado de Negocios 
ad-interim en Austria. 

Secretaria de la Delegación 

Srta. Patricia Recuero, Secretaria Ejecutiva Segunda, 
Departamento de Asesoría Jurídica del Ministerio de 
Relaciones Exteriores. 
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Peru 

Excmo. Sr. Luis Alvarado ^ ^ ^ ^ ^ ^ ^ ^ , 
Embajador. 

Excmo.Sr. Juan José CalleyCalle, Embajador. 
Sr. Enrique LafosseBenedetti, Ministro en el 

Servicio diplomático. 

Sr. Alejandro San-Martín, Primer Secretario. 

Philippines 

^ ^ ^ ^ ^ ^ ^ 
H.E. Mr. Roberto Concepción, Chief Justice, Supreme 

Court of the Philippines ^ C 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . 
H.E.Mr. José D.Ingles,Under-secretary of Foreign 

Affairs ^ ^ ^ - C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . 
Mr. Vicente Abad Santos, Dean, College of Law, 

Universityof thePhilippines. 
Mr. José Ira Plana, Officer-in-Charge, Office of Legal 

Affairs, Departmentof Foreign Affairs. 
Mr. EstelitoP.Mendoza, Professor, College of Law, 

Universityof thePhilippines. 

Poland 

7 ^ ^ B ^ ^ ^ ^ 

M. Eugeniusz Wyzner ^ ^ ^ ^ ^ ^ ^ ^ , vice-
directeur du Département juridique et des traités, Minis-
tèredesaffaires étrangères. 

M. JerzyOsiecki,premiersecrétairedela représen
tation permanente auprès de l'Oifice des NationsUnies 
etdesinstitutionsspécialisées àGenève. 

Mr. Andrzej Makarewicz, chef desection, Départe
ment juridique et des traités, Ministère des affaires 
étrangères. 

M. Stanislaw Nahlik, professeur à l'université de 
Cracovie. 

M. Mieczyslaw Paszkowski, conseiller au Départe
ment juridiqueet des traités, Ministère des affaires étran
gères. 

Mme StanislawaSapieja-Zydzik, conseiller au Dépar-
tenment juridique et des traités, Ministère des affaires 
étrangères. 

Mme AlicjaWerner,conseiller au Département juri
dique et des traités, Ministère des affaires étrangères. 

MmeMariaFrankowska. 
Mme Renata Szafarz. 

Portugal 

H.E. Mr. Guilherme de Castilho, Ambassador to 
Austria ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . 

Mr. Luís Crucho de Almeida, Faculty of Law, 
Universityof Coimbra. 

Mr. Manuel SáNogueira, Counsellor of Embassy. 

Republic of Korea 

H.E.Mr. Yang SooYu,AmbassadorExtraordinary 
and Plenipotentiary to Austria ^ C 7 ^ ^ ^ ^ ^ 

Mr. Won HoLee,Counsellor, Embassy toAustria. 
Mr. Kwang Je Cho,Chief,Treaty Section, Bureau of 

International Relations, Ministry of Foreign Affairs. 
Mr. Dong Ik Lee, Assistant to the Section Chief, 

Treaty Section, Bureau of International Relations, 
Ministry of Foreign Affairs. 

Republic of VietDNam 

M. Pham-Huy-Ty ^ ^ ^ ^ ^ ^ ^ ^ , ministre 
plénipotentiaire, chargé d'affaires à l'ambassade en 
Belgique. 

M. Tran-Minh-Cham, chef du Service des archives 
etbibliothèques, Ministère des affaires étrangères. 

Romania 

S.E. M. Gheorghe Pele ^ ^ ^ ^ ^ ^ ^ , 
ambassadeur extraordinaire et plénipotentiaireàVienne. 

M. Gheorghe Saulescu, directeur, Département des 
traités, Ministère des affaires étrangères. 

M. Alexandru Bolintineanu, chef de la Section de 
droit international, Institut de recherches juridiques, 
Académie delà République socialistedeRoumanie. 

M. Gheorghe Secarin, conseiller juridique en chef, 
Ministère des affaires étrangères. 

M. loan Voicu, deuxième secrétaire. Ministère des 
affaires étrangères. 

San Marino 

S.E. M. Giorgio Giovanni Filipinetti ^ ^ ^ ^ 
^ ^ ^ ^ , ministre plénipotentiaire, chef de la delegad 
tionpermanente auprès del'Office desNations Unies 
àGenève. 

M. Wilhelm Muller-Fembeck, consul général à 
Vienne. 

Mme Clara Boscaglia,chef de cabinet du Secrétaire 
d'Etat auxaffaires étrangères. 

M. Jean-Charles Munger,chancelier de la délégation 
permanente auprès de l'Office des Nations Unies à 
Genève. 

Saudi Arabia 

H.E. Mr. AouneyW.Dejany, Ambassador, Mimstry 
of Foreign Affairs. 

Senegal 

M. AbdoulayeDiop, conseiller à l a C o u r suprême. 
M.IbraDeguèneKa,chefdelaDivisiondel'O.N.U., 

Ministère des affaires étrangères. 

xvn 



Sierra Leones 

Mr. Prince E.BankoleDoherty, Principal Secretary, 
Ministryof External Affairs. 

Mr. Pierre Perkin Boston, Senior CrownCounsel, 
Law Officers Department. 

Singapore 

Mr. Francis T. Seow, Solicitor-General of the 
Republic. 

South Africa 

H.E. Mr. Johannes Van Der Spuy, Ambassador 
Extraordinary and Plenipotentiary to Austria^C^^^^^ 

Mr. JohnDudleyViall,LawAdviser, Departmentof 
Justice. 

Mr. Charles Brothers Hilson Fincham, Under-
Secretary, Department of Foreign Affairs. 

Mr. Peter HughPhilip, Minister-Counsellor, Embassy 
atVienna. 

Spain 

Excmo. Sr. Federico de Castro ^ ^ ^ ^ 
D ^ ^ ^ ^ , C a t e d r á t i c o de la ^Universidad de Madrid, 
Presidente déla SeccióndeDerechoIntemacionaldel 
Consejo Superior de Asuntos Exteriores. 

Sr. Santiago Martínez Caro, Secretario de Embajada, 
Director de la Asesoría Jurídica Internacional del 
Ministerio de Asuntos Exteriores, Profesor de la 
Universidad de Madrid. 

C ^ ^ 7 ^ ^ 
Sr. Antonio Poch, Ministro Plenipotenciario, Director 

deTratadosyConvenios Internacionales, Ministerio de 
Asuntos Exteriores, Catedrático de Derecho Inter
nacional. ^ 

Sr. José Luiz Lopez-Schümmer, Consejero de 
Embajada, Director deOrganizacionesPolíticasInter-
nacionales, Ministerio de Asuntos Exteriores. 

Sr. Juan Ignacio Tena Ibarras, Secretario de 
Embajada, Jefe de Asuntos Generales del Gabinete 
Técnico de la Subsecretaría de Política Exterior, 
Ministerio de Asuntos Exteriores. 

Sr. Ramón Villanueva-Etcheverría, Secretario de 
Embajada, Jefe deRegistro de Tratados y Acuerdos 
Internacionales, MimsteriodeAsuntos^Exteriores. 

Sr. Juan Antonio Yañez-Batnuevo, Secretario de 
Embajada,Ministeriode Asuntos Exteriores. 

Sr. Julio González Campos, Profesor de la 
Universidad de Madrid. 

^ Asumió las funciones de representante en ausencia del 
lefe de la Delegación. 

Sudan 

H.E. Mr. Ahmed Salah Bukhari, Ambassador to 
Austria and Italy ^ C ^ ^ ^ ^ ^ ^ ^ D ^ ^ ^ ^ . 

Mr̂  El Hassin El Hassan, Legal Counsel at the 
Attorney-General's Office. 

Mr. MohamedElMakkilbrahim, Ministry ofForeign 
Affairs. 

Sweden 

Mr. Hans Blix, Special Legal Adviser, Ministry of 
Foreign Affañs^CT^^^ ^f ^ ^ ^ ^ ^ . 

^ ^ ^ ^ ^ 
Mr. HildingEek, Professor, University of Stockholm. 

Mr. Sven-Otto Allard, Second Secretary, Embassy 
atVienna. 

Mr. Peder Tótnvall. 

Switzerland 

M . P a u l R u e g g e r ^ ^ ^ ^ ^ ^ ^ ^ , ambassadeur 
plénipotentiaire. 

M. Rudolf L . B i n d s c h e d l e r ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ , ambassadeur plénipotentiaire, jurisconsulte 
duDépartement politique, professeur à l'université de 
Berne. 

Mlle Françoise Pometta,collaboratrice diplomatique, 
Division des organisations internationales, Département 
politique. 

M. Jean Cuendet, collaborateur diplomatique, Service 
juridique, Département politique. 

Syria 

M. Aziz Shukri, professeur de droit international, 
université de Damas. 

Thailand 

H.E. Mr. Manu Amatayakul, Director-General, 
Treaty and Legal Department, Ministry of Foreign 
Affairs ^ C ^ ^ ^ ^ ^ 7 ^ ^ ^ ^ . 

Mr. SathitSathirathaya, First Secretary, Embassy at 
The Hague. 

Mr. Kwanchai Lulitananda, Attaché, Embassy at 
Vienna. 

Trinidad and Tobago 

H.E.the Hon. ArthurN. R.Robinson, Minister of 



External Affairs (Chairman of the Delegation from 
9 to 21 May). 

Mr. Errol Roopnarine, Solicitor General (Chairman 
of the Delegation from 9 to 23 April). 

Mr. Terrence Baden-Semper, Head, Legal Division, 
Ministry of External Affairs (Alternate Chairman of 
the Delegation). 

Tunisia 

Représentants 
M. Hamed Abed (chef de la délégation), sous-

directeur au Secrétariat d'Etat à la Présidence. 
M. Hassine Dahmani, sous-directeur au Secrétariat 

d'Etat à la Présidence. 

Turkey 

Représentant 
S.E. M. Cahit S. Hayta (chef de la délégation), 

ambassadeur, conseiller supérieur, Ministère des affaires 
étrangères. 

Représentant suppléant 
M. Fikret Bereket, directeur général adjoint, Dépar

tement de l'Organisation des Nations Unies et du 
régime des détroits, Ministère des affaires étrangères. 

Conseillers 
M. Mehmet Giiney, conseiller juridique, Ministère 

des Affaires étrangères. 
M. Fikret Uçcan, deuxième secrétaire, ambassade à 

Vienne. 

Uganda 

Representative 

Mr. M.B. Matovu, Senior State Attorney, Attorney-
General's Chambers. 

Ukrainian Soviet Socialist Republic 

Representatives 
Mr. Ivan Ivanovich Korchak, Principal Arbitrator of 

the State Court of Arbitration, Council of Ministers 
(Chairman of the Delegation). 

Mr. Konstantin Samenovich Zabigailo, Professor, 
Kiev State University. 

Adviser 

Mr. Nicholay Petrovich Macarevich, Second Secretary, 
Ministry of Foreign Affairs. 

Union of Soviet Socialist Republics 

Representatives 

Mr. Oleg Nikolaevitch Khlestov, Director of the 
Treaty and Legal Department, Ministry of Foreign 
Affairs (Chairman of the Delegation). 

Mr. Felix Nikolaevitch Kovalev, Expert Consultant 
to the Treaty and Legal Department, Ministry of 
Foreign Affairs. (Deputy-Chairman of the Delegation). 

Mr. Anatoly Nikolaevitch Talalaev, Professor, 
Moscow State University. 

Mr. Evgeni Trofimovitch Usenko, Professor, Moscow 
Academy of External Trade. 

Advisers 

Mr. Dmity Vasilievitch Bykov, Counsellor of the 
Treaty and Legal Département, Ministry of Foreign 
Affairs. 

Mr. Vladimir Georgievitch Boyarshinov, Treaty and 
Legal Department, Ministry of Foreign Affairs. 

Mr. Albert Vasilievitch Dmitriev, First Secretary, 
Embassy at Vienna. 

General Secretary of the Delegation 

Mr. Boris Ivanovitch Jiliaev, Ministry of Foreign 
Affairs. 

Secretary 

Miss Tatiana Petrovna Zemliakova, Ministry of 
Foreign Affairs. 

United Arab Republic 

Représentants 

M. Ismat Abdel Meguid (chef de la délégation), 
ministre plénipotentiaire, directeur du Département des 
relations culturelles, Ministère des affaires étrangères. 

M. Mohamed Said El-Dessouki (suppléant du chef 
de la délégation), conseiller au Département juridique, 
Ministère des affaires étrangères. 

M. Ali Ismail Teymour, premier secrétaire au Dépar
tement des Organisations internationales, Ministère des 
affaires étrangères. 

Conseiller 
Mme Aziza Mourad Fahmi, attaché au Département 

juridique, Ministère des affaires étrangères. 

United Kingdom of Great Britain and Northern Ireland 

Representatives 

Sir Francis Vallat, Director of Studies in International 
Law, King's College, University of London (Chairman 
of the Delegation). 

Mr. I. M. Sinclair, Legal Counsellor, Foreign 
and Commonwealth Office (Deputy-Chairman of the 
Delegation). 

Mr. D. G. Gordon-Smith, Legal Counsellor, Foreign 
and Commonwealth Office. 

Mr. P. G. de Courcy-Ireland, First Secretary, Foreign 
and Commonwealth Office. 

Mr. D. H. Anderson, Assistant Legal Adviser, Foreign 
and Commonwealth Office. 

Adviser and Secretary of the Delegation 

Miss С. С. A. Wheatley, Third Secretary, Foreign and 
Commonwealth Office. 

United Republic of Tanzania 

Representatives 

H.E. Mr. E. Seaton, Judge of the High Court 
(Chairman of the Delegation). 
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Mr. J. S. Warioba, State Attorney. 
Mr. A. M. Hyera, Third Secretary, Ministry of 

Foreign Affairs. 

United States of America 

Representatives 
H.E. Mr. Richard D. Kearney, Ambassador, Office 

of the Legal Adviser, Department of State (Chairman 
of the Delegation). 

Mr. John R. Stevenson, Partner, Sullivan and 
Cromwell, New York. 

Alternates 
Mr. Charles I. Bevans, Assistant Legal Adviser for 

Treaty Affairs, Department of State. 
Mr. Bruce M. Lancaster, United States Consulate 

General, Stuttgart. 
Mr. Herbert K. Reís, Assistant Legal Adviser for 

United Nations Affairs, Department of State. 

Advisers 
Mr. Robert E. Dalton, Attorney Adviser, Office of 

the Legal Adviser, Department of State. 
Mr. Ernest С Grigg, Adviser, Political and Security 

Affairs, United States Mission to the United Nations. 
Mr. Robert B. Rosenstock, Adviser, Legal Affairs, 

United States Mission to the United Nations. 

Uruguay 

Representantes 

Sr. Eduardo Jiménez de Aréchaga (Jefe de la 
Delegación), Professor en la Universidad de Montevideo. 

Sr. Ángel Lorenzi, Embajador en Austria. 
Sr. Alvaro Alvarez, Ministro Consejero en Bonn. 

Venezuela 

Representantes 

Excmo. Sr. Ramón Carmona (Jefe de la Delegación), 
Embajador. 

Sr. Luis A. Olavarría, Encargado de Negocios a.i. 
en Austria. 

Sr. Adolfo Raúl Taylhardat, Ministro Consejero, 
Embajada en Roma. 

Yugoslavia 

Representatives 

Mr. Aleksandar Jelic, Minister plenipotentiary, 
Director of Department for International Law Affairs 
in the State Secretariat for Foreign Affairs (Chairman 
of the Delegation). 

Mr. Milan Markovic, Professor, Belgrade University. 
M. Dragutin Todoric, Counsellor in the State 

Secretariat for Foreign Affairs. 
Mr. Miodrag Mitic, First Secretary in the State 

Secretariat for Foreign Affairs. 

Zambia 

Representatives 

Mr. Lishomwa Muuka, Deputy Permanent Represent-
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ative to the United Nations (Chairman of the 
Delegation). 

Mr. Vishakan Krishnadasan, International Law 
Adviser. 

Observers for specialized agencies and intergovernmental 
organizations 

(a) Specialized and related agencies 

INTERNATIONAL LABOUR ORGANISATION 

Mr. С W. Jenks, Principal Deputy Director-General. 
Mr. F. Wolf, Legal Adviser. 

FOOD AND AGRICULTURE ORGANIZATION 

OF THE UNITED NATIONS 

Mr. Georges Saint-Pol, Legal Counsel. 

UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND 

CULTURAL ORGANIZATION 

Mr. Hanna Saba, Director. 
Mr. Claude Lussier, Deputy Director. 

INTERNATIONAL CIVIL AVIATION ORGANIZATION 

Mr. P. K. Roy, Director, Legal Bureau. 

INTERNATIONAL BANK FOR RECONSTRUCTION AND 
DEVELOPMENT 

and 
INTERNATIONAL DEVELOPMENT ASSOCIATION 

Mr. A. Broches, General Counsel. 
Mr. Paul С Szasz, Legal Department. 

WORLD HEALTH ORGANIZATION 

Mr. F. Gutteridge, Chief, Legal Office. 
Mr. Georges-Gustave Meilland. 

UNIVERSAL POSTAL UNION 

M. Zdenëk Caha, Sous-Directeur général, chef de 
la Division juridique, administrative et d'information. 

INTER-GOVERNMENTAL MARITIME CONSULTATIVE 

ORGANIZATION 

Mr. Thomas S. Busha, Legal Officer, Legal Division. 

International Atomic Energy Agency 

Mr. Werner Boulanger, Director, Legal Division. 
Mr. D. A. V. Fisher, Director, Division of External 

Liaison. 
Mr. Viktor Khamanev, Senior Officer, Legal Division. 

(b) Intergovernmental organizations 

ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE 

Mr. B. Sen, Secretary of the Committee. 



UNITED INTERNATIONAL BUREAUX FOR THE 
PROTECTIONOFlNTELLECTUALPROFERT^ 

Mr. J.Voyame, Second Deputy Director. 
Mr. C.Masouyé, Senior Councillor, Head,External 

and Public Relations Division. 
Mr. R.Harben External RelationsOfficer. 
Mr. I.Thiam, External Relations Officer. 

COUNCIL OF EUROPE 

Mr. HeribertGolsong, Director of Legal Affairs. 
Mr. H.P. Furrer, Administrator in the Legal 

Directorate. 

President of the Conference 

Mr. Roberto Ago (Italy). 

Vice-Presidents of the Conference 

The representatives of the following States^ 
Afghanistan, Algeria, Austria, Chile, China, Ethiopia, 
Finland, France, Guatemala (for 1 ^ ) , Guinea, 
Hungary, India, Mexico, Peru, Philippines, Romania, 
Sierra Leone, Spain (for 1 ^ ) , Union of Soviet 
Socialist Republics, United Arab Republic, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America, Venezuela, Yugoslavia. 

Committee of theWhole 

C7^^^^Mr.Taslim01awaleElias(Nigeria). 
1^^ -C^^^^ .Mr . Josef Smejkal (Czechoslovakia). 
T ^ ^ ^ ^ B Mr. Eduardo Jiménez de Aréchaga 

(Uruguay). 

Mr. С. A. Stavropoulos, Legal Counsel of the 
United Nations (Representative of the Secretary-General 
of the United Nations). 

Mr. A. P. Movchan, Director, Codification Division, 
, Office of Legal Affairs (Executive Secretary of the 

Conference). 
Mr. G.W. Wattles, Principal Officer, Office of the 

Legal Counsel (Deputy-Executive Secretary). 

GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT) 
Mr. D. P. Taylor, Assistant Director-General, 

Department of Conference Affairs and Administration. 
Mrs. Paulette Lundgren, Economic Affairs Office, 

Conference Affairs Division. 

LEAGUE OF ARAB STATES 

Mr. Guirguis Jaccoub Salib, Directeur, Département 
juridique. 

Expert consultant 
Sir Humphrey Waldock, Professor of Public Inter

national Law, Oxford University, Special Rapporteur 
on the law of treaties, International Law Commission. 

Credentials Committee 

Chairman: Mr. Eduardo Suárez (Mexico). 
Members: Ceylon, Dominican Republic, Japan, 

Madagascar, Mexico, Switzerland, Union of Soviet 
Socialist Republics, United Republic of Tanzania,* 
United States of America. 

Drafting Committee 

Chairman: Mr. Mustafa Kamil Yasseen (Iraq). 
Member: Argentina, China, Congo (Brazzaville), 

France, Ghana, Japan, Kenya, Netherlands, Poland, 
Sweden, Union of Soviet Socialist Republics, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America. 

!i Elected at the second session to replace the representative 
of Mali, who was absent. 

Mr. N. Teslenko, Deputy Director, Codification 
Division, Office of Legal Affairs (Deputy Executive 
Secretary). 

Mr. J. F. Scott, Office of Legal Affairs. 
Mr. S. Torres-Bernárdez, Office of Legal Affairs. 
Mr. E. Valencia-Ospina, Office of Legal Affairs. 

OFFICERS OF THE CONFERENCE AND ITS COMMITTEES 
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NOTE 

For the reports of the successive Special Rapporteurs on the law of treaties and the 
discussion of the topic in the International Law Commission, see the Yearbooks of the 
International Law Commission for the years 1949 to 1966. 
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SUMMARY RECORDS OF THE PLENARY MEETINGS 

SLXTH PLENARY MEETING 

Wednesday, 9 April 1969, at. 3.25 p.m. 

President : Mr. AGO (Italy) 

Opening of the second session of the Conference 

1. The PRESIDENT declared open the second session 
of the United Nations Conference on the Law of 
Treaties. 
2. He welcomed all the participants and wished them 
success in their work. 
3. He said that the Conference was about to take up 
the most difficult part of its task. In 1968, delega
tions had known that at the end of first session they 
would have a long pause for reflection : hence the 
discussions could be of an exploratory character, par
ticularly on the more controversial points, and the pos
itions adopted could be more or less provisional. That 
approach was no longer possible and it would be 
necessary to adopt definitive positions. 
4. As the first servant of the Conference, he felt bound 
to remind participants that, although they were naturally 
responsible for protecting the legitimate interests of their 
countries, they also had a responsibility towards the 
international community as a whole; for it had to be 
remembered that the Conference was a kind of legislative 
body for the international community. 
5. To a casual observer, the draft before the Confer
ence might give the appearance of being a draft con
vention like any other. But in fact a convention on 
treaties was bound to have a very special character. Its 
purpose would not be to regulate transient interests 
relating to a specific situation, but rather to define 
and reformulate the general rules by which the conclu
sion and the life of treaties would be governed in the 
future. To use a metaphor, the Conference was called 
upon to lay down the rules of the game rather than to 
play the game itself. The task before it was therefore 
much too vital to the future of all for any participant 
to allow his special interests to influence his course of 
action. Particular problems would be examined at the 
appropriate time and place, and it was quite natural 
that everyone should then endeavour to solve them in 
the manner he found most appropriate. But the Confer
ence's sole concern must be to settle general problems 
that were vital to the orderly development of interna
tional affairs. The intention was that treaty rules should 
replace the customary rules which for centuries had 

governed the legal relations of the international commu
nity; that rules established by general agreement should 
define, clarify and supplement the old rules and adapt 
them to the new requirements of the community of 
States. It was essential that the new rules, because they 
brought greater certainty and corresponded more close
ly to contemporary opinion, should contribute to the 
security of international legal relations. 
6. Participants should therefore realize that the pur
pose was not to cause one point of view to triumph 
at the expense of another, to obtain majorities or to seek 
victories that would only be apparent. Every effort 
must be made at the appropriate moment to reach 
agreement. What the Conference had to do was to 
secure a universal consensus for the rules which were 
being formulated and, if possible, for each of those rules 
individually. 
7. The Conference should therefore arm itself with 
patience, goodwill, and a determination to go as far 
as possible in making concessions in order to meet the 
views of others. Above all, it should be borne in mind 
that it was essential that the Conference should succeed. 
Great harm would be done to the international commu
nity if so many years of preparation, discussion and 
effort were to lead to nothing and if the result of the 
Conference were to leave the most fundamental rules 
of international legal relations in an even greater state 
of uncertainty than before. 
8. At the beginning of the session, the Committee of 
the Whole would meet to consider the articles left pen
ding at the first session; as everyone knew, they were 
the most difficult ones, but under the skilful leadership 
of Mr. Elias, its Chairman, the Committee should be 
able to surmount the obstacles before it. An equally 
strenuous task awaited the Drafting Committee under 
the able guidance of its Chairman, Mr. Yasseen. In 
addition, many informal meetings would be necessary 
for negotiations, for reconciling different points of view, 
and to facilitate agreement. 
9. When the Committee of the Whole had completed 
its work, the Conference would consider the draft 
convention article by article; but it would no longer be 
possible to postpone decisions, and the Conference would 
have to assume its ultimate responsibility. Moreover, 
there was little time at its disposal. 
10. He hoped that when the last stage of the Confer
ence's work had been completed, he would be able to 
congratulate it on the result which could, and indeed 
must, be a success without parallel in the history of 
international law. 
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Methods of ^ o r k and procedures of the second session 
of theConference 

11. The PRESIDENT said thataproposed schedule for 
the work of the Committee o f the Whole had been 
submitted by the delegations of Ghana and India 
(ABCONF.3^BL.2). If there w e r e n o objection, he 
would take it that the Conference agreed to adopt that 
proposal. 

12. The PRESIDENT drew attention to the memoran
dum by the Secretary-General on methods of work and 
procedures of the second session (ABCONF.39B12) and 
in particularto paragraphs 13 a n d l 4 , which gave details 
of the working hours and working days of the Confer
ence. If there were no objection, he would assume 
that the Conference approved of those arrangements. 

13. The PRESIDENT said that it was also suggested 
in the memorandumthat the drafting of the preamble 
shou ldbeen t rus t ed to the Drafting Committee, which 
would submit the text directly to the plenary. If there 
were no objection, he would take it that the Conference 
approved of that procedure. 

1 4 . T h e PRESIDENT drew attention to the suggestion 
in the memorandum that, towards theclose oftheConfer-
ence, the Secretariat should submita text of theFinal 
Act to the Drafting Committee, which would then report 
o n i t t o theplenary. If there wereno objection, he 
would take it that the Conference approved of that pro
cedure. 

The meeting rose at 3.40 p.m. 

SEVENTH PLENARY MEETFNG 

Monday, 28 April 1969, at. 10.45 am. 

President : Mr. AGO (Italy) 

Tribute to the memory 
of General René Barrientes Ortuño, 

President of the Republic of Bolivia 

On the proposal of the President, representatives 
observed a minute's silence in tribute to the memory of 
General RenéВ'amentos Ortuño, President of the Repub
lic of Bolivia, who had met his death in an air crash. 

1. Mr. ROMERO LOZA (Bolivia) thanked the Confer
ence for its tribute to the memory of General Barrien
tes Ortuño. The Bolivian Government would be 
informed of that gesture of sympathy without delay. 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 

REPORTS OF THE COMMITTEE OF THE WHOLE 

2. The PRESIDENT suggested that the Conference 
express by acclamation its gratitude to Mr. Elias, Chair
man of the Committee of the Whole, for the firmness, 
flexibility and courtesy he had shown in carrying out the 
difficult task entrusted to him. 
3. He invited the Conference to take up the various 
articles of the convention, with a view to producing a 
convention on the law of treaties which satisfied all as 
fully as possible. It was not a question of one group 
triumphing over another, but of ensuring the success 
of the Conference. 

4. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) referred to the way in which the work of the 
Committee of the Whole had ended and to the fate 
of several proposals submitted by certain delegations. 
Unfortunately, the basic views of some groups had not 
been taken into consideration. The Conference still 
had some time left in which to discuss matters and 
make its work as effective as possible. The Soviet 
Union delegation was anxious to do all it could to 
ensure the success of the Conference. It therefore very 
much hoped that the President would act boldly so as 
to enable the Conference, with the participation of cer
tain groups, to use what little opportunity remained 
to bring the task of codification of the law of treaties 
to fruition. The Conference must above all achieve 
positive results. He therefore requested the President 
to attempt, with the participation of the representatives 
of certain groups, to secure the adoption of certain basic 
views which had been rejected. The Soviet Union dele
gation would be understanding and would strive to assist 
the President in his task. 

5. The PRESIDENT assured the representative of the 
Soviet Union that he would do everything possible to 
guarantee the success of the Conference. 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE 

6. The PRESIDENT invited the Chairman of the 
Drafting Committee to introduce the texts of articles 1 
to 6 approved by the Committee of the Whole, the 
drafting of which had been reviewed by the Drafting 
Committee. 

Statement by the Chairman of the Drafting Committee 
on articles 1-6 

7. Mr. YASSEEN, Chairman of the Drafting Commit
tee, said that the Committee of the Whole had approved 
the texts of a whole series of articles, but no titles, except 
for article 1. The Drafting Committee therefore had 
two tasks : with regard to the texts adopted by the 
Committee of the Whole, it had to co-ordinate and 
review their wording under rule 48 of the rules of pro
cedure of the Conference; with regard to the titles, it 
had to draft them in the light of the amendments concern-
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ing titles which had been referred to it by the Com
mittee of the Whole. 
8. The Drafting Committee had already considered the 
texts of articles 1 to 6 as approved by the Committee 
of the Whole, as well as the titles of those articles and 
the titles of Parts I and II and of Section 1 of Part II. 
9. With respect to the titles, the Drafting Committee 
had made the following changes : in the English version 
of the title of article 1 it had deleted the word " the " 
before " scope ". In the light of an amendment 
submitted by Gabon (A/CONF.39/C.1/L.42), it had 
simplified the title of article 4. It had also shortened 
the title of article 6 by deleting the words " to repre
sent the State in the conclusion of treaties " after the 
words " full powers "; it had found those words super
fluous, since the section containing article 6 was entitled 
" Conclusion of treaties ". 
10. With regard to the wording of the articles them
selves, the Drafting Committee had made some changes. 
For example, in article 2, paragraph 1 (c), it had re
placed the words " designating a person " by the words 
" designating a person or persons ", since in practice a 
State designated several persons to represent it; and in 
article 6, paragraph 1 (b), it had replaced the words 
" to dispense with " by " not to require representatives 
to produce ". The purpose of that change was to make 
it clear that no one could avail himself of sub-paragraph 
(b) in order to act on behalf of a State in respect of 
the conclusion of a treaty unless he had the status of a 
representative of that State. 

11. The Ghanaian representative had submitted a pro
posal (A/CONF.39/L.7) to redraft article 6, para
graph 1 (b). The amendment clarified the text and 
the Drafting Committee had therefore accepted it. 

12. The PRESIDENT invited the Conference to con
sider the texts of the articles approved by the Com
mittee of the Whole. 

Article n 

Scope of the present Convention 

The present Convention applies to treaties between States. 

13. Sir Francis VALLAT (United Kingdom) said that 
article 1 provided that the convention applied only to 
treaties between States. His delegation accepted that 
limitation, but wished to stress that it did not imply that 
treaty law did not govern treaties concluded between 
States and other subjects of international law or between 
such other subjects of international law, whatever their 
status or character. Article 3 of the draft convention 
emphasized that point. 

14. Among the classes of treaties which did not fall 
within the scope of the present convention were 
agreements concluded between States and international 
organizations or between two or more international 
organizations. Agreements of that nature were however, 
increasing both in number and in importance. For 

1 For the discussion of article 1 in the Committee of the 
Whole, see 2nd, 3rd and 11th meetings. 

that reason, the United Kingdom delegation welcomed 
whole-heartedly the text of the draft resolution pre
sented by the Committee of the Whole which recom
mended the General Assembly to refer to the Interna
tional Law Commission the study of the question of 
treaties concluded between States and international orga
nizations or between two or more international organi
zations. If that resolution was adopted 2, it would be 
a matter for the International Law Commission and the 
General Assembly to determine what priority that topic 
should have in the Commission's future work pro
gramme. It was to be hoped that it would be accorded 
a reasonable degree of priority so that the work under
taken by the Conference could be completed. Also, 
in studying that topic, the Commission should work in 
close co-operation with the international organizations 
themselves, since their experience and knowledge of par
ticular problems provided an indispensable basis for 
its work. 

Article 1 was adopted by 98 votes to none. 

Article 2s 

Use of terms 

1. For the purposes of the present Convention: 
(я) " treaty " means an international agreement concluded 

between States in written form and governed by international 
law, whether embodied in a single instrument or in two or 
more related instruments and whatever its particular designation; 

(¿) " ratification ", " acceptance ", " approval " and " acces
sion " mean in each case the international act so named 
whereby a State establishes on the international plane its 
consent to be bound by a treaty; 

(c) " full powers " means a document emanating from the 
competent authority of a State designating a person or persons 
to represent the State for negotiating, adopting or authenticat
ing the text of a treaty, for expressing the consent of the State 
to be bound by a treaty, or for accomplishing any other act 
with respect to a treaty; 

(d) " reservation " means a unilateral statement, however 
phrased or named, made by a State, when signing, ratifying, 
accepting, approving or acceding to a treaty, whereby it pur
ports to exclude or to modify the legal effect of certain 
provisions of the treaty in their application to that State; 

(e) " negotiating State " means a State which took part in 
the drawing up and adoption of the text of the treaty; 

(f) " contracting State " means a State which has consented 
to be bound by the treaty, whether or not the treaty has 
entered into force; 

(g) " party " means a State which has consented to be 
bound by the treaty and for which the treaty is in force; 

(Л) " third State " means a State not a party to the treaty; 
(0 " international organization " means an intergovernmental 

organization. 

2. The provisions of paragraph 1 regarding the use of terms 
in the present Convention are without prejudice to the use of 
those terms or to the meanings which may be given to them 
in the internal law of any State. 

2 The resolution was adopted at the 32nd plenary meeting. 
s For the discussion of article 2 in the Committee of the 

Whole, see 4th, 5th, 6th, 87th and 105th meetings. 
An amendment was submitted to the plenary Conference 

by Belgium (A/CONF.39/L.8). 
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l^.lvIr.ESCUDERG (Ecuador) saidhe noted that the 
Drafting Committee proposed the title^Use of terms'^ 
for the article. That might give the impression that 
the paragraphs of the article contained definitions. The 
Committee should review the matter andmodify the 
title to show clearly that it was notaquestion of defi
nitions, particularly inparagraph I (^), towhich the 
Ecuadorian delegation had proposed a substantive 
amendment. 

I^.lvlr. LASSEN, ChairmanoftheDrafting Com
mittee, explained that the purpose was not to give 
definitions valid in all cases, as was clear from the 
introductory phrase of paragraph I reading^for the 
purposes of the present Conventions. The article 
merelygave themeaningof certaintermsusedinthe 
convention in order to help those who would later 
havetointerpretit. 

l^ .ThePRESIDENTsaidthatas imilar article was 
to befound in all conventions codifying international 
lawanditspurpose was nottogivedefinitions. The 
wordingused was designed to prevent the danger to 
which the Ecuadorian representative had just drawn 
attention. It wouldthereforebebetternotto depart 
from the text used inother conventions. If those who 
later interpreted the text noted differences between 
the convention on the lawof treaties and other conven
tions, they would ask themselves what hadbeen the 
reasonsfor those differences, and that might lead to 
difficulties of interpretation. For example, it might be 
deduced that the intention in the Convention on Diplo-
maticRelations hadbeento give definitions^butthat 
was certainly not so. TheDraftingCommittee might 
therefore look at the matter again. 

18. ^Ir. DENIS (8elgium)introduced his delegation's 
amendmentto article 2, paragraph2(ABCGNF.39BL.8). 
It waspurely adrafting amendment. The expression 
^are without prejudice to the use^did not seem appro
priated it would be better to employ a moreneutral 
expression suchas^do not affect theuse" . 
19.The PRESIDENT said he wondered whether the 
e x p r e s s i o n ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ i n the same para
graph should not be in the plural. It appeared to mean 
theuse and the meanings which might begiventothe 
terms in question in the municipal law ofaState. 

20.1vlr. DENIS Belgium) said that everything 
depended onwhat idea it was intendedto express. It 
was possible that only the meanings which might be 
given to the terms inthemunicipallaw of any State 
had been intended. 

21. The PRESIDENTsaid that in any event theConfer-
ence could not vote forthwith on article 2,which might 
be alteredsubsequentlyinthelightof decisions taken 
by the Conference on various articles, in particular the 
final clauses. lie suggestedthatmeDraftmg Committee 
should review the text of the article in the light of the 
comments. 

^Forfurther discussion andadoption of article 2,see28th 
plenary meeting. 

The fact that the present Convention does not apply to 
international agreements concluded between States and other 
subjects of international law or between such other subjects 
of international law, or to international agreements not in 
written form, shall not affect: 

( ^ T h e legal force of such agreements; 

^ T h e application to them of any of the rules set forth 
in thepresentConventionto whichthey wouldbesubject, in 
accordance with international law, independently of the 
Convention; 

^ The application of the Convention to the relations of 
States as between themselves under international agreements 
to which other subjects of international law are also parties. 

^ ^ ^ ^ ^ ^ ^ ^ g ^ ^ ^ я ^ ^ ^ ^ ^ ^ ^ ^ ^ 

The present Convention appliestoany treaty which isthe 
constituent instrument of an international organization and 
to any treaty adopted within an international organization 
withoutprejudice to any relevant rulesof the organization. 

22. Sir Francis DALLAT (United Kingdom) said that 
his delegation approved the text of article4as adopted 
by theCommittee of theWholeand presented by the 
Drafting Committee. The article dealt with the impor
tant topic of treaties which were constituent instruments 
of an mternationalorgaruzation or were adopted within 
an international organization. It was surely right that, 
in seeking to crystallize the law concerning treaties 
between States, the Conference should preserve the 
particular rules which governed the adoption or framing 
of treaties within international organizations. The 
United Kingdomdelegation would accordingly wishto 
emphasize the significance it attached to the phrase 
^without prejudice to any relevant rulesof the organi
zation". At the first session of the Conference his 
delegation had proposed (ABC^NF.39BC.IBL.39) the 
addition of the words^and established practices"after 
the word^rules" inorder to makeit clear that the 
term^rt^les"was not to be understoodin too restrictive 
ásense. His delegation had not pressedthat amend
ment to the vote because, as the Chairman of the 
Drafting Committee had pointed out at the 28th meeting 
of the Committee of the Whole, the Draftmg Committee 
had taken the view that the term^rules"applied both 
towritten rules andtounwrittencustomary rules. It 
was in the light of that understanding of the concluding 
phrase of article4that the United Kingdom delegation 
would vote in favour of the article. 

^ F o r the discussion of article3 in theCommittee of the 
Whole, see 6th,7th and 28th meetings. 

^ For the discussion of article 4 in the Committee of the 
Whole, see 8th, 9th, 10th and 28th meetings. 

An amendment had been submitted to the plenary 
Conference by^omania(ABCC^F.39B^.9^. 
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23. Mr. GROEPPER (Federal Republic of Germany) 
reminded the Conference that during the debate on 
article 4 at the 9th meeting of the Committee of the 
Whole his delegation had expressed certain doubts, first, 
as to the actual usefulness of the article and, secondly, 
as to the reservation it contained, which had appeared 
to it unduly broad. Article 4 dealt with two very differ
ent classes of treaty which did not involve the appli
cation of the same rules of the convention. The text of 
the article as adopted by the Committee of the Whole 
at the first session of the Conference made it possible 
for the Federal German delegation now to support the 
provision. 

24. Speaking from a more general point of view, he 
observed that the draft adopted by the International 
Law Commission and later by the Committee of the 
Whole contained no provision stipulating the extent to 
which the convention had the character of jus disposi-
tivum, in other words how far the parties to a particular 
treaty might derogate from it by mutual agreement. 
During the debate in the Committee of the Whole 
several speakers had asserted that the rules of interna
tional law always had the character of jus dispositivum 
unless they were peremptory norms of jus cogens. The 
convention on the law of treaties would therefore have 
the character of jus dispositivum where it did not codify 
jus cogens. He referred the Conference in particular to 
the statements made on article 4 by the representatives 
of Sweden and Switzerland at the 8th and 9th meetings 
of the Committee of the Whole respectively, and to the 
statements by the Expert Consultant and the United 
Kingdom representative during the discussion of 
article 63 at the 74th meeting of the Committee of the 
Whole. 

25. The text of the draft convention might, however, 
give rise to doubts on that head. In many places it was 
stated that certain articles would apply to a particular 
treaty only if the treaty did not otherwise provide or if 
the parties did not otherwise agree. Moreover, there 
was article 4, which made a general exception for the 
constituent instruments of international organizations 
and treaties adopted within an international organization. 
It might be inferred that the States parties to the con
vention would not be free to derogate by mutual consent 
from any provisions of the convention which did not 
expressly contain a derogation clause. Actually, that 
kind of restriction existed only in respect of the rules 
in the convention codifying jus cogens; but the Interna
tional Law Commission itself had stated in its commen
tary to article 50 that the majority of the general rules 
of international law did not have the character of 
jus cogens. It could not be asserted, therefore, that in 
the absence of a derogation clause, and by the very 
fact of its absence, a rule in the convention was a rule 
of jus cogens. On the contrary, it was recognized that 
any derogation was possible, even if there was no clause 
to that effect, unless it was established that the rule in 
question codified jus cogens. 

26. In that case, it might be asked whether special 
restrictions or the general restriction in article 4 were 
in fact necessary. His delegation's answer was that 
they were necessary, since those clauses, though in 

theory not essential, would nevertheless help to clarify 
the convention and make it easier to apply. The Feder
al German delegation would therefore vote in favour 
of article 4 and the other derogation clauses. 

27. Mr. KHLESTOV (Union of Soviet Socialist Repub
lics) said that the wording of article 4 did not seem to 
be quite clear, for the proviso " without prejudice to 
any relevant rules of the organization " at the end of 
the article logically applied only to " any treaty adopted 
within an international organization ", not to " the 
constituent instrument of an international organization ", 
since, at the time when such a constituent instrument 
was drawn up, there were as yet no rules of the organi
zation. The Drafting Committee might review the text 
and consider the possibility of saying, for instance, 
" without prejudice to any relevant rule of an interna
tional organization ". 

28. In any case, his delegation assumed that, inde
pendently of the relevant rules of the international 
organization concerned, the provisions of Part V of the 
convention on the law of treaties which were of a jus 
cogens character would still be applicable. 

29. The PRESIDENT said he was not sure whether the 
USSR representative's remarks related only to the 
drafting. It was true that at the time when a constituent 
instrument was drawn up the relevant rules of the orga
nization concerned did not yet exist, but it was also 
possible that certain rules might be laid down at the 
actual time of the drawing up of a constituent instrument. 
The convention on the law of treaties related not only to 
the creation of treaties, but also to their life in the future. 
The constituent instrument of an international organi
zation might conceivably contain rules of interpretation 
which were at variance with those laid down in the 
convention, and the last phrase of article 4 (" without 
prejudice to any relevant rules of the organization ") 
would then apply to the constituent instrument and not 
merely to any treaty subsequently adopted within the 
organization. The proposed text was therefore flexible 
enough to apply to all possible cases, and it might be 
undesirable to make it more precise. 

30. Mr. KHLESTOV (Union of Soviet Socialist Repub
lics) said he would not press his suggestions, in view 
of the need to retain a certain flexibility. He wished 
to emphasize, however, that the relevant provisions of 
the convention that were of a peremptory character 
would be applicable in all cases. 

31. Mr. VOICU (Romania) said he wished to propose 
a purely drafting amendment, the purpose of which was 
to avoid repetition of the words " organization " and 
" international ". Article 4 would then read: " The 
present Convention applies to any treaty which is the 
constituent instrument of an international organization 
and to any treaty adopted within such organization 
without prejudice to any of the relevant rules of the 
organization. " 

32. The PRESIDENT said that the Romanian amend
ment would be referred to the Drafting Committee. 
33. Mr. BILOA TANG (Cameroon) said he agreed 
with the United Kingdom's representative's remarks on 
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written and customary rules. The Cameroonian 
Government would consider itself bound by customary 
rules only to the extent to whichthey were accepted 
by an overwhelming majority of Stated evenif they 
were supposed to constitute peremptory norms of inter
national law. Hisdelegation would support articled 
subject tothat reservation. 

1. Fvery State possesses capacity to conclude treaties. 
2. members of a federal union may possess capacity to 

conclude treaties if such capacity is admitted by the federal 
constitution and within thelimits there laid down. 

34. Mr.WERSHOF (Canada) said that his delegation 
had very serious reservations, both fromapolitical and 
fromastrictlylegalviewpoint, about paragraphs of 
article 5, dealing with the treaty-making capacity of 
members of afederal union. 
35. The questionhad been considered by the Inter
national Law Commission asearly as 1950,andfrom 
thevery beginning it had given rise to prolonged con
troversy. At the 779th meeting of the International 
Law Commission, the Special Rapporteur had proposed 
that any provision concerning capacity to conclude 
treaties should be dropped altogether^ Inthe event, 
of the twenty-five members of the Commission, only 
seven had approved the provision now appearing in 
paragraph2ofarticle5of the draft convention on the 
law of treaties. ^ ^ 
36. Atthefirst sessionof theConference, two votes 
had been taken on that provision and in both cases the 
Cornmittee of the Whole had retained it by onlyasmall 
majority.^ 
37. It was thus evident that article 5, paragraph 2, had 
always given rise to divergent views among eminent 
juristsand had neverobtainedevenasimple majority 
of votes from the jurists or delegations expressing 
an opinion upon it. 
38. Moreover, the provision as formulated was not only 
unsatisfactory fromthestrictlylegalviewpoint; it was 
also outside the scope of the convention which the 
Conference wasdrafting. 
39. The provision had originallybeenincludedinthe 
International Law Commission's draft articles when the 
draft had been intended to cover the treaty-making 
capacitynotonlyofStatesbutalsoof other subjects 
of international law, including international organiza
tions. Subsequently, however, the Commission had 

7 The Drafting Committee did not propose any change in 
the text of article 4. See 29th plenary meeting. 

8 For the discussion of article 5 in the Committee of the 
Whole, see 11th, 12th and 28th meetings. 

9 See Yearbook of the International Law Commission, 1965, 
vol. I, p. 23. 

10 See 12th meeting of the Committee of the Whole, para. 47, 
and 28th meeting, para. 40. 

decided to confine the draft articles to treaties between 
States, but the provision concerning the treaty-making 
capacity of members of a federal union had been 
retained. The International Law Commission had used 
the word " State " in two different senses in the two 
paragraphs of article 5. At the first session, the Con
ference had recognized that the word " State " in the 
sense in which it was used in article 1 and in article 5, 
paragraph 1 meant an independent sovereign State and, 
recognizing that members of a federal State were not 
States in that sense, the Committee of the Whole had 
deleted the word " State " from article 5, paragraph 2. 
Consequently a provision concerning the capacity of 
those entities to conclude treaties was as much beyond 
the scope of the convention, as defined in article 1, as 
would be any provision on the treaty-making capacity 
of an international organization or of any other entity 
which was not an independent sovereign State. 

40. Furthermore, the question arose whether article 5, 
paragraph 2, formulated a desirable legal principle 
which was in the interest of orderly treaty relations. 
Without questioning the relevance of the provisions 
of federal constitutions whereby certain federal States 
permitted, within the limits of their constitutions and 
subject to various forms of federal control, component 
parts of the federation to conclude agreements with 
sovereign States, his delegation nevertheless thought 
that the corresponding provision, as formulated in 
article 5, paragraph 2, was dangerously incomplete. 
There were two prerequisites, both of which must exist 
together, if a component unit of a federal State was 
to have effective treaty-making capacity : the capacity 
must be conferred by the" federal State, and must have 
been recognized by other sovereign States. With 
respect to the first condition, paragraph 2 of article 5 
assumed, quite incorrectly, that the constitution was 
alone determinative. That did not take into account the 
practice of certain federal States, both on the municipal 
and the international planes, whereby the constitution 
was continuously amended by means of judicial de
cision. Furthermore, paragraph 2 of article 5 said 
nothing about who was to be responsible for any breach 
by a member of a federal State of its treaty obligations. 
It might be argued in reply, that the convention on the 
law of treaties expressly excluded from its field of appli
cation all questions of State responsibility; nevertheless, 
there existed, independently of the convention, a series 
of rules of international law governing the responsibility 
of sovereign States for the breach of their treaty obli
gations, whereas no similar rules existed in respect of 
treaties concluded by members of a federal State. The 
discussion, of that issue in the International Law 
Commission showed the absence of any consensus among 
jurists on the point. 

41. Again, article 5, paragraph 2, was also incomplete 
in the sense that, although it stated that treaty-making 
capacity must be admitted by the federal constitution 
and within the limits it laid down, it did not say that 
only the federal State was competent to interpret its own 
constitution. There would therefore be a risk of intro
ducing a completely unacceptable practice whereby one 
Member State of the United Nations might presume to 
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interpret the constitution of another Member State 
which happened to be a federal State. In federations 
where the constitution was entirely written and dealt 
expressly with treaty-making, the danger might be rela
tively small, but it would be real and very serious in 
situations like that of Canada, where the constitution 
was largely unwritten and where constitutional practice 
was as important as the written documents. The failure 
of paragraph 2 of article 5 to deal with that problem 
was probably its most important defect. 
42. Some representatives had said that the practice of 
treaty-making by certain members of federal unions 
existed, and should therefore be mentioned in the con
vention. It was true that, within the limits of their 
constitutions and subject in almost every case to some 
form of federal control, certain federal States did permit 
their member units to conclude some types of inter
national agreement; that practice had long been accepted 
in international law and there was no need to confirm 
it by adopting paragraph 2 of article 5. His delegation 
did not query either the legality or the desirability of 
those practices. Indeed Canada, whose Constitution 
did not provide for such action by its provinces, had 
nevertheless authorized, by means of blanket agreements 
between Canada and other sovereign States, the con
clusion of various agreements between its provinces and 
such States. But State practice did not support the 
particular and defective formulation of the rule as pro
posed in paragraph 2, which would authorize other 
States to interpret the constitution of a federal union. 

43. The only satisfactory remedy for the dangerous in
adequacies of that provision was the deletion of the 
paragraph. It was to be hoped that non-federal States 
would not seek to impose upon federal States a rule 
which particularly concerned the latter and to which 
the large majority of federal States were opposed. The 
deletion of article 5, paragraph 2, would in no way 
impair the existing rights of the members of any federal 
State, whereas many federal States had indicated at 
the first session that a provision of that nature was 
unnecessary and undesirable. 
44. His objections related only to paragraph 2 of 
article 5; his delegation recognized that many delega
tions attached considerable importance to paragraph 1, 
and it did not intend to oppose that provision. Para
graph 1 related to sovereign States, whereas paragraph 2 
concerned entities which the Conference, by deleting the 
term " State " from paragraph 2 at the first session, 
had already decided were not sovereign States. Para
graph 1 and paragraph 2 were thus completely inde
pendent of each other, as was evident from the fact 
that, both in the International Law Commission and in 
the Committee of the Whole, paragraph 2 had always 
been put to the vote separately. In those circumstances, 
his delegation requested, under rule 40 of the rules of 
procedure, that article 5, paragraph 2, should be put to 
the vote separately. If that request were granted, his 
delegation would vote against paragraph 2, and it hoped 
that that paragraph would not obtain the majority 
necessary for its inclusion in the ' convention. In the 
unlikely event of a separate vote on paragraph 2 being 
refused, it would then be his delegation's view that the 

whole article should be deleted, since the dangers of 
paragraph 2 greatly outweighed the advantages of para
graph 1. 

45. Mr. MARESCA (Italy) pointed out, in connexion 
with paragraph 2, that all the rules embodied in the 
convention were based on the concept of legal person
ality and that only entities possessing legal personality 
had the capacity to conclude international treaties. The 
members of a federal union by definition were not 
subjects of international law, whereas the members of a 
confederation were. 
46. The Italian delegation had some doubts as to the 
legal basis of paragraph 2, which it did not regard as 
indispensable. Admittedly, the members of certain 
federal unions could conclude international agreements, 
but the scope of those agreements was limited, for they 
were local or provincial in character. That capacity 
was not derived from rules of international law, and if 
paragraph 2 were deleted, the members of such federal 
unions could continue to conclude agreements of that 
kind. 
47. Furthermore, the expression " if such capacity is 
admitted by the federal constitution " was not clear: 
did it mean the written constitution or the de facto con
stitution which was continually renewed? The term might 
give rise to serious disputes, for it was a well-known 
fact that States were not willing to admit any discussion 
with other States concerning their constitutions. 
48. A dangerous legal situation might arise if a federal 
union opposed the conclusion of a treaty by one of its 
members and that member refused to accept the objec
tion. There had been examples of such situations in 
diplomatic history. 
49. He would be in favour of deleting paragraph 2. 

50. Mr.WARIOBA (United Republic of Tanzania) 
said that during the first session of the Conference his 
delegation had supported the Austrian amendment 
(A/CONF.39/C.1/L.2) which clarified the text of para
graph 2 as drafted by the International Law Commission. 
His delegation had opposed the deletion of that para
graph, in the hope that the Drafting Committee would 
improve its wording; but the Drafting Committee had 
not changed the text, and the Tanzanian delegation had 
therefore abstained in the vote on the paragraph. 
51. Paragraph 2 could give rise to serious difficulties. 
In the event of a dispute, certain States might become 
involved in an attempt to try to revise the constitution 
of a particular State, and that would be undesirable. 

52. Mr. KEARNEY (United States of America) said 
that, at the 12th meeting of the Committee of the Whole, 
the United States delegation had expressed the view that 
article 5 was unnecessary. In the first place, paragraph 1 
of the article merely stated something which was implicit 
in articles 1 and 2 of the convention. Nevertheless, 
since certain delegations had indicated that they were 
very anxious to retain that provision, the United States 
had decided not to oppose its adoption. 
53. Paragraph 2 raised different problems, for it pro
vided that the treaty-making capacity of members of a 
federal State was determined by reference to the federal 



^ plenary meetings 

constitution. But federal constitutions were internallaw 
and their interpretation fellwithinthe exclusive juris
diction of municipal tribunals of federal States. If the 
Conference adopted article 5, paragraph 2, there would 
be at least an implication that a State contemplating 
theconclusionof atreatywithamember of afederal 
union might assume the right to interpret for itself the 
constitution of the federal State. 
54. Anumber of federal States represented at the Con
ference had expressed the view that the retention of 
paragraph2wouldcause them considerable difficulties. 
The United States, which was afederal State, fully 
understood those problems. On the other hand, no 
Statehadproved, either at thefirst or at the second 
session, that the insertion of paragraph2was necessary 
to avoid difficulties. 
55. Moreover, paragraph21eft far too many questions 
unanswered. Inview of the constitutional differences 
between federal States, it would not always be clear 
when paragraph 2 was applicable. His delegation 
believed that the paragraph would sooner or later cause 
difficulties, not only for federal States, but also for other 
states seeking to enter into treaty relations with members 
of federal States. 
56. In l965, the International Law Commission's Spe
cial Rapporteur,who was now acting as Expert Consul-
tant to the Conference, hadproposed the deletion of 
the special rule concerningfederal States. The proposal 
was sound, not only for the reasons he had stated,but 
also on the basis of the analysis made by the Canadian 
representative. 
57. The Canadian representative had asked forasepa-
ratevote on paragraph 2; theUnited States delegation 
supportedthat request. If themajority approvedthe 
request, the United States delegation would vote against 
the retention of paragraph 2. If, however, the Canadian 
representative's request was rejected,theUnited States 
would be obliged to vote against article5asawhole. 

58. Mr.GON^ALE^GALVE^ (Mexico) said that, 
from the doctrinalpoint of view, there was no need 
to mcludeaprovision on the capacity of States to con
clude treaties, for that capacity was an essential attribute 
of international personality and was implicit in articlesl 
and2of the convention. Moreover, it had to be recog
nized that the inclusion of article 5, paragraph 2, 
would oréate dangers for certain States, whereas its 
deletion would not affect the position of those countries 
which allowed their entities to conclude treaties in 
certaincircumstances. TheMexicandelegationwould 
thereforevote for the deletion of article5 asawhole. 
Nevertheless, it supportedtheproposalfor aseparate 
vote on the two paragraphs, since paragraph2appeared 
to be the one which had the most serious shortcornings. 

59. Mr.GROEPPER (Federal Republic of Germany) 
said that article 5,paragraph2was of particular impor
tance to Germany asafederal State, and he must there-
fore explain his Government's position once more, 
though his delegation hadalready expressed its oppo-
sitiontotheinclusionof article5 at the first session. 
60. In virtue of articlelthe convention applied solely 

to treaties between States. The components ofafeder-
ation, even if thelawconferredupon them acertain 
capacity to conclude international agreements — as was 
the casemthe Federal Republic of Germany — could 
not be assimilated in general to States, and that applied 
just as much to the sphere of treatylaw as to general 
international law. 

61. Toexplainhis opposition he would observethat 
ifamemberofafederal union acted in regard to inter
national treaties beyond the limits admitted by the 
federalconstitution,theprovisionsof articles7and43 
would hardly be applicable since that would not be 
merely thebreach of aconstimtionalprovision,but an 
act under international law performed by anentity not 
possessing the legal capacity to perform that act. The 
actwouldthereforebenullandvoid. Thatexample 
showed that article 5, paragraph 2, conflicted with 
article 1. His argument was supported by Helmut 
Steinberger's^ConstitutionalSubdivisionsof Statesor 
Unions and their Capacity to conclude Treaties: 
Comments on Article 5,Raragraph2of the ILC'S 1966 
Draft Articles on the Law of Treaties."^ 

62. Furthermore,evenif acomponentof afederation 
was competent toactinternationally,theinterpretation 
of the federal constitution might lead to controversy 
involving the interpretation of the constitution by a 
third State or an international tribunal,which would be 
highly undesirable and might have incalculable con
sequences. The risk of suchasituation arising would 
be increasedby the inclusion of a general clause on 
federal unions of the kind laid down in article 5, 
paragraph 2. 
63. Lastly, the text of article 5, paragraph 2, as adopted 
by the International Law Commission and by the 
Committee oftheWholeatthe Conference's firstsession, 
byi t suseof theterm^federalunion"introduceda 
notion which was vague and hard to interpret. Accord
ing to its commentary,the International Law Commis
sion had used the term in the sense of afederal State. 
But i twashard to determine what constitutions were 
trulyfederal. It was doubtful whether the term^federal 
union" in the sense of ^federal State" covered all 
forms^of federal State. 
64. Although his delegationwas against the inclusion 
of article 5,paragraph2in the convention, it was not 
in anyway contesting the capacity of components of 
afederationin internationalmatters withm thelimits 
andin theformla iddowninthe constitution of the 
federation to which they belonged. The rejection of 
paragraph2would in no way impair that capacity. 

65.Mr.NASCIMENT0^SILVA(Brazil)saidthatthe 
Federative Republic of Brazil was composed of twenty-
two states, corresponding to the provinces of the former 
Empire. Article 5, and paragraph2inparticular,was 
therefore of direct interest to Brazil. The article used 
the word^State"with two different meanings, namely 
asasubject of international law and asamember of a 
federal union. 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ v o l . 27 ^1967 ,̂ p. 425. 
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66. At the Conference's first session the vote on para-
graph2had not been conclusive and most of the States 
directly concerned, in other words thefederalStates, 
had opposed the inclusionofaparagraph of that kind. 
However, owing to the opposition of States which were 
not directly concerned by the problem, the Austrian 
amendment (ABCONF.39BC.1BL.2) had been rejected. 
The delegation of the Federal Republic of Germany had 
voted against paragraph2and had pointed out that the 
^ B ^ ^ possessed only very limited treaty-making capa
city. Atthe 12th meeting the representative of the Bye
lorussian Soviet Socialist Republic had stated that para-
graph2was^consonant with the legislation and practice 
of theByelorussianSSR". TheBraziliandelegation 
was not competent to interpret the treaty-making capa
city of other States, but its understanding was that when 
the Byelorussian SSR signed treaties it did so under 
paragraph!,not under paragraph 2. It was inconceiv
able thataStatewhich had signed thcUnited Nations 
Charter and had participated inintemational conferences 
on an equalfooting with other States could be regarded 
inthesameway as the components of afederal union 
or ^^^wi thve ry l im i t ed rights. Theprovincesor 
units ofafederal union could not be members of inter
national organizations or sign treaties such as the 
convention on the law of treaties. 

67. The only acceptableinterpretationofparagraph2 
was that national tribunals alone, normally the Supreme 
Court,were competent to interpret the formula^within 
the limits laid down" in the constitution. It was 
unthinkable that aforeignGovernmentshouldgive an 
opinion on matters of internal legislation, since that 
would represent aninterventioninthe domestic affairs 
ofaState. 
68. Article 41, paragraph 2, of the United Nations 
Convention on Diplomatic Relations^2 provided that 
^all official business withthe receiving State entrusted 
to the mission by the sending State shall be conducted 
with or through the Ministry for Foreign Affairs of 
thereceiving State, or suchother ministry asmaybe 
agreed". That article clearly showed that no foreign 
Government could conclude treaties with units of a 
federalunionunlessit first went throughthe Ministry 
for Foreign Affairs of the federal union. 
69. The conditions laid down in paragraph2regarding 
thequestionofthecapacityofmembers ofafederal union 
to conclude treaties depended on the national constitution 
as interpreted by the national courts and were thus 
purelyamatter of domestic law. 
70. Paragraph2was therefore out of place and undesir
able. The Brazilian delegation wouldrequest aroll-
call vote on the substance and form of article 5,para-
graph2. 

71 M r . o ^ ^ G U A R D I A (Argentina) reminded the 
Conferencethatduringthefirst session, his delegation 
had opposed article 5, although it raised no difficulties 
for Argentina as afederalState, sinceunderitsCon-
stitution the members of the Federation were not entitled 
to conclude treaties. 

^ united nations, ^ ^ ^ ^ ^ , vol. 500, p. 120. 

72. His delegation considered that although paragraph! 
concerned one of the fundamental rights of a State, 
namely its capacity to conclude treaties,that was nota 
question of the law of treaties. The provision was 
thereforeunnecessary in theconventionon thelawof 
treaties. 
73. With regard to paragraph2, he thought that al
though the Committee of the Whole had decided to delete 
the word^States", the paragraph still dealt with a 
strictly constitutional matter which had no place in the 
convention. The provision conflicted with articles I 
and2(^) ofthe draft. 
74. The members of some federal unions doubtless had 
capacity to conclude treaties under their federal consti
tutions, but the deletion of paragraph 2 of article 5 
would in no way affect that capacity, which derived from 
domestic law,not from international law. 
75. The Argentine delegation would therefore vote 
against article 5, paragraph 2, if the two paragraphs were 
voted on separately,butifthat paragraph was adopted 
bytheConference, it wouldbeforcedto vote against 
the article asawhole. 

76.Mr.MAKAREWIC^(Poland)saidthattheConfer-
ence, in judging the usefulness of certain provisions, 
must bear in mind that the conventioncontained many 
which simply restatedthe existing law; that was per
fectly natural, since the main purpose of the convention 
was to codify thelaw of treaties. The fundamental 
rules must find a p l a c e i n a convention of that kind, 
andarticle5 was merelyoneexampleof such arule. 
It was clear that the omission of any one of those rules 
was bound to leaveaserious gap in the work of codifi
cation. 
77. Treaty-making was one of the oldest and most 
typical rights of States; it was an attribute of sovereignty 
and it was unquestionably within the competence of 
States. It was therefore essential to reaffirm such a 
fundamentalprinciplein article 5,paragraph I. The 
argument that theprovision was unnecessary because 
its purport could be inferred from articleslor2seemed 
quite unjustified. The fact that the article on the scope 
ofthe convention andthe article onuse of terms were 
not inconsistentwitharticle5was no reason for question
ing the usefulness of the latter article. All those articles 
used similar phraseology, but each dealt withadifferent 
problem. 
78. Article 5,paragraph 1, wasin harmony withthe 
principles laid down in theUnited Nations Charter,in 
particular with theprinciple of the sovereignequality 
ofStates;itwasanessentialingredient ofthe convention. 
Furthermore, his delegation believed that the funda
mental principle stated in paragraphlshould be suitably 
reflectedinother articles of theconvention, including 
itsfinalclauses. Every Statepossessedtreaty-making 
capacity, and should therefore be entitled tobecomea 
party to the convention on the law of treaties. His 
delegation hoped that some way would be found of 
making the convention open to all States. 
79. The Polish delegation regarded paragraph2ofar-
ticle5asalogical corollary to paragraph!. It reflected 
the well-known fact that States were not all uniform in 
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structure, and that besides unitary States there were 
federal States whose political structures varied consider
ably. From the point of view of international law, 
some federalunions might be in the same category as 
unitary Statesby virtue of the fact that they had only 
one central political authority representing all the consti-
tuentparts of theunioninits international relations, 
whereas other federal unions might allow their compo
nent states some rightsinthat respect. Thelntema-
tional Law Commission had rightly refrained from going 
into the matter in detail and had included allStates 
with a non-unitary structure under the single term 
^federal unions". It had wisely laid down the funda
mental rule that only the constitution could say whether 
the members ofafederal union had treaty-making capa
city. From the point of view of international law, that 
questioncouldonlybesettledby thedomesticlawof 
the federal State concerned, andotherStates could do 
no more than take cognizance of that decision. It was 
therefore difficult to understand the apprehensions of 
certain delegations that article 5, paragraph 2, was 
^trespassing beyond the boundary between international 
law and domestic law". 
80. The Polish delegation favoured the retention of 
paragraph 2, whichwasanintegralpartofarticle5, 
and would voteforarticle5 as approved atthefirst 
sessionof the Conference. 

The meeting rose a t l p . m . 

^B^^^B Mr. AGO (Italy) 

^ ^ o ^ ^ ^ c ^ v ^ t h ^ e ^ o I ^ o ^ ^ ^ ( ^ ^ ) ^ o ^ e ^ ^ y 

o ^ ^ ^ W ^ o i ^ ^ ^ ^ ^ ) 

^ ^ ^ ^ ( C a p a c i t y of States to conclude treaties) 
^ ^ ^ ^ ^ 

LMr.KORCHAK(Ukraiman Soviet Socialist Repub
lic) saidhis delegation strongly supportedbothpara-
graphs of article 5. Paragraphlset forth the capacity 
of every State to conclude treaties. Faragraph2recog-
nizedthe capacity of members of afederal union to 
concludetreatiesif thatcapacity was admittedby the 
federal constitution; that provision acknowledgedafact 
of international society andgaveexpressionto a rule 
of contemporary international law. 
2. The Ukrainian SSRwasamember State of the Union 
of Soviet Socialist Republics. It wasaparticular feature 
of theUSSR that it constitutedasingle State while at 
the same time comprising fifteen sovereign republics, 

one of which was theUkrainianSSR.Those republics 
had freely formed theUnion and, in so doing, had not 
relinquishedtheir sovereignty. Their sovereignty was 
confirmed by theUSSRFederalConstitution and also 
by the separate constitutions of the federated republics. 
Within the framework of the Union, each republic had 
allthe attributes of asovereign State and enjoyed full 
sovereign rights. 
3. The Ukrainian SSR had 50 milhon inhabitants; it 
had its own Constitution and its own government 
machinery, including organs for foreign relations; it had 
its own laws on such matters asUkrainiancitizenship. 
The^legislative provisions on all those subjects could not 
be amended without its consent. The position was,of 
course,the same with regard to the other fourteen fed
erated repubhcs. 
4. The Ukrainian SSR was a party to numerous bi
lateral and multilateral treaties. It had ratified over one 
hundred major multflateraltrearies, dealing withawide 
variety of forms of international co-operation, and 
including such treaties as theUniversalPostalUnion 
and International Telecommunication Union Conven
tions. An importantlegal point was thatatreaty signed 
by the Ul^amian SSR was valid and effective onlywithin 
the territory of the Ukrainian SSR. Neither the USSR 
itself nor anyof its fourteenother federated repubhcs 
had any legal responsibility in the matter. Naturally, 
boththeUSSR authorities andthose of thefourteen 
other federated repubhcs had the greatest respect 
for commitments undertaken by the Ukrainian SSR 
and if the need arose,would wholeheartedly co-operate 
in carrying out those commitments. 
5. The legal capacity of federated repubhcs to conclude 
treaties had thusasolidbasisboth in law and in fact. 
Thefederatedrepublicshadallthenecessarycultural, 
economic and other qualifications to act asparties to 
treaties, to dischargetheir duties andtoexercise their 
rights as parties. 
6. Paragraph2 could not, of course, affect theinter-
pretation of the internal law ofaState,includingaState 
with a federal constitution. It was for the federal 
constitutionineach case to determine whetheramember 
of the federal union concerned had the capacity to 
conclude treaties,and to define the limits of that capa
city. The purpose of paragraph2was to make it clear 
that, where a federal constitution so empowered a 
component member of a federal union, no objection 
could be made by another party to the participation in 
thetreatyby that component member. Theanxieties 
whichhadbeenexpressedby certaindelegations with 
regard to article 5 were therefore unfounded. 

7. Mr. KHLESTOV (Union of Soviet Socialist Repub-
lics)saidthathehadonly afewadditionalcomments 
to make on the subject of paragraph 2, since his dele
gation's position in support of both paragraphs of 
article5had been explamedmdetaflmme Committee 
of the Whole atthefirst session. 
8. Paragraph 2 gave expression to an international 
practice which had developed more particularly since the 
Second World War; a number of governments of 
component members of federal unions had participated 
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in many international treaties since that time. The 
provisions of paragraph 2 werein keeping withthose 
developments and wouldbeusefulinthe future. 
9. The wording of paragraph 2 was the outcome of 
prolonged and carefulwork and reflectedameasure of 
compromise. At the first session, certain delegations had 
experienced difficulties regarding the use of the express
ion ^States members of afederalunion". In order 
to avoidthosedifficulties,thetext as approvedbythe 
Committee ofthe Whole now referred to ^members 
of afederal union",without using theterm^State". 

10. Paragraph2made it clear that the essentialpre-
requisite of the capacity to concludetreaties was, fora 
member of afederalunion, that such capacity should 
be admitted by the federal constitution. It did not 
derive from international factors; itwastheresultof 
a process within the federalunion itself. It was for 
the constitutional law of the federal union to determine 
whether thetreaty-makingcapacityexisted, and,if so, 
to define the limits of that capacity. Also, as had been 
pointed outbytheBrazilian representative, theprovi-
sions ofthe constitutional law, or of thefundamental 
or organiclaw of the federalunionwhichrecognized 
that capacity, could only be interpreted by the competent 
bodies of the federal union. There was thus no reason 
fortheconcernwhichhadbeenexpressed during the 
discussion. Constitutionsorconstitutionalactsexisted 
in the various federal unions, such as theUnited States 
of America,the Federal Republic of Germany, Argen
tina, Brazil and others. He fully understood and appre-
ciatedthepositionof the Canadiandelegation, which 
had pointed out that in its country certain constitutional 
practices were also important. The carefully drafted 
and flexible wording of paragraph2should cover all the 
various situations which could arise. As a result 
of Lenin's enlightened policy on the question of 
nationalities, the constitution and the laws of the 
USSR made provision for the right of all Union 
Socialist Repubhcs to conclude treaties. The question 
of the treaty-making capacity of those members 
of the Union was determined by the laws of theUSSR 
andwould not result fromtheconventiononthelaw 
of treaties. Sinceparagraph2wouldthus serve to avoid 
any misunderstandings in the matter and to solve prac
tical difficulties, his delegation strongly favoured its 
retentioninarticle5. 

11. The fears which had been expressed by some dele
gations on the question of international responsibility 
were totahy unfounded. The convention on the law of 
treaties would not affect in any way therules onthe 
subject of the international responsibility of States under 
article 69. There was no attempt to prejudice that 
issue,which would remain unaffected by the adoption of 
article 5. 

12. Mr.KRISHNARAO (India) saidthathis delegation 
would vote against paragraph 2 of article 5 for the 
reasons it had stated at the eleventh meeting of the 
Committee of theWhole. 
13. Thestatementthat amember of afederalunion 
might possess the capacity to conclude treaties was 
correct, since some component units of federal States did 

in fact conclude treaties with sovereign States. The 
convention on the law of treaties, however, was not 
exhaustive; in accordance with article 1, it did not 
cover atreatyconcludedbetweeninternationalorgani-
zations, or between an international organization anda 
State. Nor did it deal comprehensively with the issues 
arising from treaties concluded between sovereign States 
andthemembers of afederalunion. Since,therefore, 
it concentrated only on treaties concluded between States, 
it ought not to attempt to deal with the question of 
treaties concluded between States and members of a 
federal union. If it did, it would have to deal not 
only with the capacity of members ofafederal union to 
conclude treaties, but with a number of other conse
quential questions. 
14. Article 5 did not cover all aspects of treaties 
betweenmembersof afederal union and States. It did 
not say who would issue full powers; it did not say 
how the consent of the members ofafederal union would 
be expressed; it made no provision for thesettlement 
problemoftheresponsibihty of members ofafederal 
union in terms of article 62; and it left aside the 
problemoftheresponsability of members of afederal 
unionfor breach ofatreaty obligation. The whole area 
was one inwhich it would be unwiseto formulate any 
rule of international law because it was essentially a 
matter regulated exclusively by the internal law of each 
federation. Paragraph 2 might give the impression 
thataStatecouldclaimthe authority of international 
law in seeking to interpret the constitutionof another 
State,adevelopment which could amount to intervention 
of the most serious kind. 
15. Any attempt to deal with such matters would 
involve entering into the question of the relations 
between the members of the federal union and the fed-
eralgovemment,relationswhichweregovernedessen-
tially by internal law. The International Law Commis
sion had not examined those matters and the Conference 
did not have the time to go into them. 
16. For those reasons, paragraph 2 should be 
dropped. The treaty-making capacity of members ofa 
federalunionwouldcontinuetobedeterminedbythe 
constitutionof the federal union. Thatcapacitycould 
then be recognized by any sovereign State which decided 
to conclude a treaty with it. Without in any way 
affecting the treaty-making capacity of members of a 
federaluniomthe deletion of paragraph2would serve 
to avoid the difficulties in international law to which he 
had referred. 
17. His delegation's position wasnotbased on inter
nal considerations. India was aFederal Republic and 
treaty-making was exclusively amatter for the Federal 
Government. Under the Constitution of the Federal 
Republic, the component units did not possess any 
treaty-making capacity, but India could conclude a 
treatywithamemberof afederal union, if the consti
tution of that unionpermitted. His delegation would 
like that matter to be regulated in each case on a 
bilateralandpracticalbasis, rather than onthe basis 
of international law. 
18. His delegation was therefore opposed to para
graph 2, but supported the principle embodied in 
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paragraph 1, which recognized and declared the 
capacityor every State to conclude treaties. 

19. Mr. BINDSCHEDLER (Switzerland) said that 
Switzerland was a State with a federal Constitution. 
At the first session, his delegation had supported 
paragraph 2,but after re-exannning the whole question 
it had now arrived at the conclusion that it would 
bepreferable not only to dropthatparagraphbut to 
delete article5altogether, for reasons which he would 
explain. 
20. It had never been intended that the convention 
on the law of treaties shouldlay down rules on the 
position andcapacity of subjects of international law. 
But article5 attemptedtodealwithonesmallaspect 
of that broad and difficult question. Article 5 could 
very well be left unsaid. To omit it would not in any 
way affectthe capacity of States to conclude treaties, 
or the similar capacity of a member of a federal 
union, where such capacity was recognized by the 
federal constitution. 
21. Whether or not a component unit of a federal 
unionconstitutedaStatewasamuch debated question 
inlegal theory. If it was not considered to beaState, 
its capacity to conclude treaties would be fully safe
guarded by article 3, which expressly declared that 
none of the provisions ofthe convention on the law 
of treaties would affect the legal force of an inter
national agreement concluded between a State and 
another subject of intemationallaw, or between such 
other subjects of international law. Since, moreover, 
the convention didnot include any provisions on the 
subject of the treaties of international organizations, 
there was no reason to refer to the treaties of members 
of federalunions either. It would be illogical to deal 
with one type of subject of international law, other 
than States, and not with another. 

22. Again, to omit article 5 would not affect the 
present position in international law, which was that 
international law referredthe matter to municipal law. 
It was for the constitution of a State to determine 
whether one of its component units had the capacity 
to conclude treaties. Should any clarification be needed 
in that respect, it was exclusively for the central 
authorities of the federal State to interpret the 
constitutionof the State. Onthat point, thewording 
of paragraph 2 could give rise to misunderstandings, 
as had already been pointed out by the Canadian 
representative. Constitutional law comprised not only 
theletter ofthe constitutionbut also thepractice of 
the federal authorities in its application and inter
pretation, and constitutionalpractice could, andoften 
did, depart from the letterof the writtenconstitution. 
The reference in paragraph 2 of article 5 to ^the 
federal constitution" could therefore give rise to 
ambiguity. 

23. In Switzerland, in accordance with the Federal 
Constitution, the Cantons had certain very restricted 
powers with regard to the conclusionof international 
agreements. Thosepowersreferredinthefirst place 
tomatters which were withinthe competence of the 
Cantons by virtue of the Federal Constitution. In the 

second place, they related to certain agreements for 
co-operation with neighbouring subordinate territorial 
entities of countries havingafrontier with Switzerland; 
in that case, the Canton concerned dealt exclusively 
with the subordinate local authorities and not with the 
Government of the neighbouring country. In both cate
gories of cases there was a very strict control by 
the Swiss federalauthorities. Inthefirstcase,itwas 
the Federal Government itself which conducted the 
negotiations on behalf of the Canton concerned; in 
the second, the Canton conducted the negotiations 
with the foreign localauthority,but subject to confirma
tion by the Federal authorities. There were numerous 
instances of agreementsbySwissCantons with foreign 
countries which hadbeendeclaredvoidbytheSwiss 
federalauthorities. Naturally, the adoption of article5 
would not change that legal situation in any way, 
but his delegationwould prefer that thearticle should 
bedropped. 

24. Finally,therewasapractical reason for dropping 
thewhole article and not just paragraph 2. If para
graph 2 only were deleted, and paragraph 1 were 
retained, it might later be argued ^ ^ ^ ^ that 
the Conference had thereby meant to deny the capacity 
of amember of afederalunionto concludetreaties. 
And although there was no such intention,amistaken 
conclusionof that kind mightperhaps bereachedby 
theprocess of interpretation. 

25. Mr. BELYAEV (Byelorussian Soviet Socialist 
Republic) said that article 5, paragraph 2, reflected 
the realities of international life and such norms of 
contemporary international law as the inalienable 
rightof peoples andnationsto self-determination and 
sovereign equahty. Its inclusion in the draft convention 
would haveafavourableeffectonthedevelopmentof 
treaty practice. He could not agree with those who 
hadexpressedthefearthattheinclusionof thepara-
graph might leadtointerferenceintheinternalaffairs 
of federal States, sinceparagraph2merelystatedthe 
right of members of federal unions to conclude treaties 
if that capacity was conferred upon them by the 
federal constitution. 
26. The Byelorussian SSR, like the other repubhcs 
of theSovietUnion, was asovereign State which had 
voluntarily united with theother repubhcs to form the 
Unionof Soviet Socialist Republics. It had its own 
Constitution, its own̂  territory, thefrontiers of which 
could not be altered without its consent, its own 
population and its own supreme legislative executive 
and judicial organs. In virtue of that sovereign 
status, the Byelorussian SSR was a subject of inter
national law and counted among its sovereign rights 
that of concluding and participating in international 
treaties on a basis of absolute equahty with other 
subjectsof international law. Thus,itwasafounder 
Member of the United Nations, a member of many 
specialized agencies, andapar ty to over one hundred 
bilateral and multilateral treaties. His delegation 
therefore fully supported article5in the form in which 
it had been approved by the Committee of theWhole. 

27.Mr.BAYONA-ORTT^(Colombia) saidthat at 
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the first session of the Conference his delegation had 
opposed the deletion of article 5, paragraph 2, in the 
belief that the paragraph was in the interests of 
members of federal unions. It had now become clear, 
however, that the majority of delegations representing 
such unions, for both legal and political reasons, 
considered paragraph 2 neither necessary nor desirable. 
It was even maintained that paragraph 1 was redundant 
because its provisions followed directly from article 1. 
Consequently to delete the entire article would in no 
way affect the convention and would help to avoid 
problems which might arise from a mistaken inter
pretation of paragraph 2. For those reasons, and 
particularly in view of the statements just made by 
the representatives of Switzerland and India, as well 
as for the reasons previously put forward by the 
delegations of Canada, the United States, the Federal 
Republic of Germany and Mexico, his delegation 
would vote against the retention of article 5. If that 
proposal were rejected, it would support the request 
by Canada for a separate vote on paragraph 2 and 
would vote against that paragraph. 

28. Mr. ALVAREZ TABIO (Cuba) said it was a 
matter of history that there were certain federal unions 
which authorized their member states to conclude 
international treaties within the limits permitted by 
their constitutions. Also, there was no rule of inter
national law which prevented member states of a 
federal union from being given the capacity to 
conclude treaties with third States. The fact that, 
under article 1, the provisions of the convention 
would apply to treaties between States did not prevent 
the convention from establishing an exception to that 
general rule, in order to satisfy the demands of existing 
situations recognized by the United Nations. 
29. The rule in paragraph 2 had been carefully drafted 
and respected the sovereign will of multi-national 
States by leaving the decision regarding capacity to 
the provisions of their federal constitutions. Con
sequently, his delegation could see no reason for not 
including article 5 in the convention and would vote 
for it. 

30. Mr. ALVAREZ (Uruguay) said he had been par
ticularly impressed by the points made by the Cana
dian representative in regard to paragraph 2. 
31. At the first session of the Conference, his 
delegation had opposed paragraph 2 and it would now 
vote against it for two main reasons. First, not only 
was it an unjustified intervention in the domestic 
affairs of States, but it implied that international law 
surrendered to internal federal law one of its most 
important functions, that of determining the subjects 
of international law having capacity to conclude treaties. 
In reality, the jus contrahendi of a member of a 
federal State was not determined just by the constitu
tion of that State; it depended also on whether other 
States would consent to conclude treaties with it. 
32. Secondly, it would be dangerous to adopt para
graph 2 because then everything would depend on 
the provisions of the constitution of the federal State. 
A federal State would have a considerable advantage 

over a non-federal State since, by creating political 
subdivisions under cover of that provision, it could 
bring a large additional number of subjects of inter
national law into conferences and multilateral treaties, 
thereby seriously upsetting, in its own favour, the 
balance of votes and parties. His delegation therefore 
supported the Canadian proposal for a separate vote 
on paragraph 2 so that it could vote against that 
paragraph. 

33. Mr. BRAZIL (Australia) said that as a federal 
State, Australia had a direct interest in paragraph 2, 
and was one of a number of federal States which had 
supported the deletion of paragraph 2 at the first 
session. 
34. His delegation did not deny that some members 
of federal States possessed the capacity to conclude 
treaties in certain instances. It did maintain, however, 
that the retention of paragraph 2 could create difficul
ties for some other federal States, whereas it had not 
been demonstrated that its deletion would occasion 
any real problems. 
35. Some speakers had claimed that, since it would 
be for the internal authorities of a State to interpret 
the constitution, there was no need for concern, but 
that point was not clearly stated in paragraph 2. 
Moreover, there were other problems latent in para
graph 2, such as that just mentioned by the Uruguayan 
representative, namely, that of the role that interna
tional law should play in the determination of the 
treaty-making capacity of a member of a federal State. 
36. Consideration of one aspect of the paragraph 
was likely to expose in a clearer light other problems 
which had not been apparent at first sight. Thus, at 
the first session, the Committee of the Whole had 
adopted an amendment to delete the phrase " States 
members of a federal union ". and substitute for it 
the phrase " Members of a federal union ". That 
amendment had taken account of the fact that mem
bers of federal unions were normally not States for 
purposes of international law, but at the same time 
it had merely served to underline the inconsistency 
between article 5 and article 1. 
37. Although the problems raised by article 5 were 
real and complex, their solution was simple: to delete 
paragraph 2. That would expedite the task of the 
Conference, which was to draw up a convention 
dealing with treaties between States. The International 
Law Commission had truncated the original article 5, 
but it had not gone far enough; the Conference should 
complete what the International Law Commission had 
begun and delete paragraph 2. He supported the 
Canadian proposal for a separate vote on paragraph 2. 

38. Mr. PHAM-HUY-TY (Republic of Viet-Nam) 
said that in principle, internal sub-divisions, whatever 
their title, did not possess international personality and 
therefore did not possess the capacity to conclude 
treaties. If the federal constitution granted such 
capacity to members of a federal union, such mem
bers might conclude treaties but only within the limits 
laid down by the constitution, so that their capacity 
was a capacity under internal law, not under inter-
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national law. The limits of the capacity of a state 
member of afederalunion couldbeinterpreted only 
in accordance with internal law. His delegationthere-
foreconsideredthatparagraph2constitutedanimph-
cit attack on internal law,on the constitutional autonomy 
of States and thus on the sovereignty of States. 
39. Again, paragraph 2 might open the door to the 
interpretation of the constitution of a federal union 
byaforeign State anxious to enter into treaty relations 
with amember state of theunion. To speak in the 
convention of the capacity of a member state of a 
federal union to conclude treaties would constitute a 
serious risk, since it might encourage such member 
states to try to acquirethat capacity to the detriment 
of national unity. It would therefore be more prudent 
tomake no mention intheconventionofanycapacity 
of member states of federal unions to conclude treaties, 
it being understood that any federal union had the 
right to confer that capacity on its member states. 
40. His delegation supported the request foraseparate 
vote on paragraph 2. 

4L Mr. GALTNDO-POHL (El Salvador) said that 
paragraph2of article5stated that the members of a 
federal union possessed capacity to conclude treaties 
whensuch capacity was admittedby thefederal con
stitution ^and within the limits there laid down". 
Both unitary and federal States acted in the inter
national sphere wimmconstitutional limits andyetno 
reference wasmadetothoselimitsinparagraph 1 of 
article 5. 
42. Thetextof article43, asapproved by the Com
mittee of the Whole at the first session, limited the 
defect of consent which might be invoked by reason 
of the violation ofaprovision of internal law regarding 
competence to conclude treaties, to cases in which 
^that violation was manifest and concerned a rule 
of itsintemallawof fundamental importance". The 
same article stipulated that a violation was manifest 
^if it would be objectively evident to any State 
conducting itself in the matter in accordance with 
normal practice and in good faith" It was his 
delegation's understanding that article 43 applied 
equally tomembersof afederal unionandto unitary 
States. Although article 5, paragraph 2, used the 
words ^members of afederalunion"insteadof the 
termproposedbymelnternationalLawCommission, 
namely, ^States members of a federal union", the 
titleof article 5, whichcoveredbothparagraphs, was 
^ Capacity of States to conclude treaties", and 
article I said ^The present convention applies to 
treaties between States". Article 5 was concerned 
with capacity, and article 43 with competence, to 
conclude treaties. Bothreferredto internallaw, but 
approached it inadifferent way. Whereas article 43 
was couched in measured terms, it was obvious that 
paragraph2ofarticle5was much less cautious. 

43. International law admitted that members of a 
federal union possessed capacity to conclude inter
national treaties if such capacity was established by 
the federal constitution. The international legal 
capacityof members of afederal union was the result 

of two factors: the permissive rule of international law 
and the corresponding rule of internal law which 
authorized amember of a federal union to conclude 
international agreements. The unconstitutional con
sequences of the exercise of that authorization were 
regulated, on the intemationalplane, as far as com
petence was concemed,by article 43, and any other 
menrionoflimitsas to capacitylaiddownby internal 
law would involveaninequahtybetweenthe treatment 
of members of federal unions and that of other States. 
44. Limits establishedby federal constitutions did of 
course exist,but to mention them expressly would lead 
to alack of balanceif they werenot also mentioned 
in relationtoother States for whichthey also existed. 
And if express reference were made to constitutional 
limits as defining the international legal capacity of 
members of federal unions, that could mean turning 
internal constitutional problems into a subject for 
international debate. Before the adoption of the 
compromise solution for article 43, the International 
Law Commission had stated in paragraph 8 of its 
commentary to that article that^any questioning on 
constitutional grounds of theinternal handling ofthe 
treaty by another Government would certainly be 
regarded as an inadmissible interferenceinits affairs". 
Article 43 sought toprevent international obligations 
from being affected by the complex problems of 
internal law; but that wise attitude was not maintained 
in article 5, paragraph 2, which amounted more to 
an invitation to examine and discuss on the inter
national plane regulations and problems of internal 
law. 

45. Legal doctrine, under the generic term winter-
national legal capacity",distinguishedbetween^capa-
city" in the strict meaning of the term, which was 
the capacity recogrnzed by international lawof specific 
entities, not exclusively sovereign States, to enter into 
treaty obligations, and^authority", which related to 
the recognition of that capacity by internal law. 
According to that terminology article5,paragraph 2, 
as far as international legal capacity was concerned, 
referred rather totheauthorizationreceivedby mem
bers of a federal union from the federal constitution 
to enter into international obligations. Paragraph 2 
mightthenread: ^Members of afederalunion may 
conclude treaties whenthey areso authorizedby the 
federal constitution". But if it were desired to retain 
the wording used in the draft convention, paragraph2 
could be shortened to read: ^Members of afederal 
union may possess capacity to conclude treaties if 
such capacity is admitted by the federal constitu
tion". Smce me purpose of ariicle5was to determine 
thecapacity of States toconcludetreaties,itmustbe 
strictly limited to that objective, and that could be 
achieved by the wording he had suggested, which 
entailedthedeletionofthelast part of paragraph 2 
of article 5. 

46. His delegation could not support the present 
wordingof paragraph2and,unlessitwere amended, 
preferred to see it deleted, as the Canadian representa
tive had proposed. 
47. Mr. STREZOV (Bulgaria) said that article5raised 
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two distinct problems. Paragraph 1 laid down the 
capacity of every State to conclude treaties, which 
was anundeniableright, based onthe sovereignty of 
States. Very few delegations had cast doubts on the 
need to include paragraph 1. Paragraph 2, on the 
otherhand, createdaproblem which shouldbe dealt 
with within the framework of the convention, for 
treaties concludedbetween members of federalunions 
andotherStateswereareahty of contemporary inter
national life,and the conventionon the lawof treaties 
should therefore apply to such instruments. The 
objection that paragraph 2 would open the door to 
interference in the domestic affairs of federal States 
was unfounded, since references to municipal law 
wereoften found in international law,without thereby 
providing a means of interference. The Bulgarian 
delegation therefore supported article 5 as a whole. 

48. Mr. IACOVIDES (Cyprus) said that Cyprus 
neither wasnor was likely tobecome afederalState, 
so that theissueraisedinarticle5, paragraph 2, did 
not affect it directly. Nevertheless, it was convinced 
that the adoption of such a provision might enable 
States toassume the right tointerpret the constitution 
of a federal State for themselves, and that would 
constitute interference in the domestic affairs of the 
federal State. Moreover, it regarded as untenable 
the proposition that a federal constitution, which 
representedthedomesticlawof afederalState, could 
in itself determine matters relating to international 
law. 

49. For those reasons, andbecause of thepractical 
problems that might arise if such a provision were 
included in the convention, Cyprus would vote for 
the deletion of paragraph 2, as it had done during 
the first session, although it would support paragraph!, 
which was based on the principle of the sovereign 
equality of States. 

50.The PRESIDENT invited the Conference to vote 
firstonparagraph2of article5. 

v ^ ^ ^ ^ ^ ^v ^ - ^ . 

^ ^ ^ ^ B Monaco, Mongolia, Morocco, r^epal, Poland, 
Romania, Syria, Turkey, t^krainianSovietSocialist republic, 
t^nion of Soviet Socialist republics, united Arab republic, 
Jugoslavia, Afghanistan, Algeria, Bulgaria, Byelorussian Soviet 
Socialist republic, Central African republic, Cuba, Czecho
slovakia, Ecuador, France, Cabon, Hungary, Indonesia, frac ,̂ 
!vory Coast, Kuwait, Madagascar. 

B^^^B Ivlalta, Mauritius, Mexico, Netherlands, l^ew 
Zealand, Nigeria, Norway, Ba^istan, Banama, Bern, Bhilippines, 
Bortugal, republic of ^orea, republic of Yiet-l^am, San 
^arino,Singapore,SouthAfrica,Spain,Sweden, Switzerland, 
Trinidad and Tobago, Uganda, united kingdom of Creat 
Britain and northern freland, united States of America, 
Uruguay, Venezuela, z^an^bia, Argentina, Australia, Austria, 
Barbados, Belgium, Bolivia, Brazil, Burma,Cameroon, Canada, 
Ceylon,Chile,China,Colombia,Congo (Democratic republic 
of̂ , Costa Bica, Cyprus, Denmark, Dominican republic, ^1 

Salvador, Fthiopia, Federal Bepublic of Germany, Chana, 
Creece, Guatemala, Cuyana,^loly See, Honduras, !ndia,îran, 
Ireland, Israel, Italy, Jamaica, ^lapan, Liberia, Liechtenstein, 
Luxembourg, Malaysia. 

^ ^ ^ ^ ^ B Saudi Arabia, Senegal, Sierre ^eone, Sudan, 
Thailand, Tunisia, united Bepublic of Tanzania, Cambodia, 
Congo (Brazzaville^, Finland, ^enya, Lebanon, l^ibya. 

B ^ ^ ^ ^, ^ ^ ^ 2 , ^ ^ ^ ^ ^ ^v 0 ^ v ^ ^ 

5!. The PRESIDENT invited the Conference to vote 
onarticle5, asthus amended. 

^ r ^ c ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ v ^ v ^ ^ 

52. Mr. MERON (Israel), explaining his delegation's 
vote, said that article5dealt with two entirely distinct 
matters. Paragraph ! contained a general declaratory 
statement on the capacity of States to conclude treaties, 
which was indisputable and obvious. Indeed, that 
proposition followed logically from article ! of the 
draft. 
53. Paragraph 2, on the other hand, dealt with the 
complex anddelicatematter of the capacity of mem
bers of a federal union to conclude treaties with 
foreign States. The paragraph laid down a single 
criterionfor such treaty-making capacity, that ofthe 
provisions of the federal constitution. Arguments 
couldbe advanced for and againstthe advisability of 
dealing with the subject in the convention; his dele
gation, however, had sharedthe doubts expressedby 
the International Law Commission concerning the 
paragraphand theneedfor aprovisionof that kind. 
In particular, it was concerned at the inadequacy of the 
sole criterion proposed by the Commission, for although 
thetextoftheconstitutionof afederalState was ex
tremely important, it represented only apar t of that 
State's internal law and could not be considered in 
isolation from such other important factors as the 
constitutional practice, the jurisprudence of the con-
stitutionalcourts, andtheover-ahframeworkof legal 
relations andadministrative arrangementsbetweenthe 
federalState audits constituent members. For those 
reasons, and in view of the many serious objections 
advanced by the delegations of federal States, Israel 
hadvoted against paragraph 2, although it had sup
ported paragraph !. 

54.Mr.HAYTA(Turkey)saidthathisdelegation's 
vote in favour of paragraph2should not be interpreted 
as awishto allow interferenceinthe domestic affairs 
of federal States. It wished to place on record its 
assumptionthat the fact that the majority of the Con
ference had decided against the inclusion of para-
graph2didnotaffectthecapacity of any member of 
afederal union to conclude treaties, if that capacity was 
admitted by the federal constitution and within the 
limits therelaid down. 

55. Mr. BILOA TANG (Cameroon) said he wished to 
explain his delegation's vote on paragraph 2.Cameroon 
wasafederalStatewhich,indrawingupits constitu
tion only some ten years previously, had carefully 
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delimited the rights and duties of members of the federal 
union andthoseof thefederalStateitself. Theright 
of members of thefederal union to conclude treaties 
wasnot admittedinthe constitution, and allnegotia-
tions had to be condncted through the federal Ministry 
of Foreign Affairs. Thoseconsiderations had led his 
delegationtodoubtthe advisabihty of mcluding para
graph 2,because it nñghtopen the door to interpreta
tions of hiscountry'sconstitutionbyforeignStates or 
internationalorganizations. Hisdelegationhadthere-
forevoted against paragraph 2. 

1. A person is considered as representing a State for the 
purpose of adoptingor authenticating the text of a treaty or 
for thepurpose of expressing the consent of t h e S t a t e t o b e 
bound byatreatyif^ 

(^^eproducesappropriateful lpowers; or 
( ^ l t appearsfrom thepractice of theStates concerned or 

from other circumstances that their intention was toconsider 
that person as representing the State for suchpurposes and to 
dispenses with full powers. 

2. ^n virtue of their functions and without having to produce 
fullpowers,thefollowing are considered as representing their 
State: 

( ^ ^ e a d s o f State, ^eads of government and ministers for 
Foreign Affairs, for the purpose of performing all acts relating 
totheconclusionof atreaty; 

( ^ ^ e a d s of diplomatic missions, for the purpose of adopting 
the text ofa t rea ty between the accrediting State and the State 
to which they are accredited; 

(^ Bepresentatives accredited by States to an international 
conference or to an international organization or one of its 
organs, for the purpose of the adoption of the text ofatreaty in 
that conference, organization or organ. 

56. Mr. YASSEEN,Chairman of the Drafting Com-
mittee,said that theDraftmgCommitteehad accepted 
theGhanaianamendment (A^CONF.39^BL.7) topara-
graph !(^) of article 6, in thebehef that it clarified 
the text. 

57.The PRESIDENT invited the Conference to vote 
on article 6. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

An act relating totheconclusionof atreaty performedby 
aperson who cannot be considered under article6as authorized 
to represent a State for that purpose is without legal effect 
unless afterwards confirmed by that State. 

^ For the discussion of article 6 in the Committeeof the 
Whole, see 13th and 34th meetings. 

An amendment wassubmittedtotheplenaryConference 
b y ^ h a n a ^ A B C C ^ F . 3 9 B ^ . 

2 For the discussion of article 7 i n the Committee of the 
Whole, see!4th and 34th meetings. 

An amendment was submitted to theplenary Conference 
by Romania (ABCC^F.39B^.10^. 

58. Mr. YASSEEN,Chairman of the Drafting Com
mittee, satd that since it was clear from sub-para
graphs!^) and 2(^),(^) and (̂ ) of article6that full 
powers need not be producedby apersonheforehe 
could be considered as representing a State for the 
purpose of adopting or authenticating the text of a 
treaty or for thepurpose of expressing the consentof 
the State to be bound by a treaty, the Drafting 
Committee had considered that the use of the word 
^ ^ ^ v ^ ^ " i n the French text a n d ^ ^ ^ ^ ^ " i n the 
Spanish text might lead to confusion, and had therefore 
replaced them by the words ^ ^ B ^ ^ " and 
^ ^ ^ ^ ^ ^ " r e s p e c t i v e l y . The Drafting Committee 
ha! also replaced the words ^as representing his 
State" by the words ^as authorized to represent a 
State". That was because in some casesaState might 
berepresentedbyapersonwhowasnotanationalof 
that State. Acorresponding change had been made in 
the other language versions of the text. TheDrafting 
Committee wished to make it clear that the word 
^confirmed" in the last part of article 7 applied 
equally to express confirmationandtotacitconfirma-
tion. 

59.The PRESIDENT asked the Chairman of the 
Drafting Committee whether his Committee had 
considered the amendment proposed by Romania 
(ABCONF.39BL.!0),tomsertthewords^thecom-
petent authority of" between the words ^confirmed 
by"and the words^that State". 

60. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the effect of the Romanian amendment 
would betorestore the originalwording of the Inter
national Law Commission. The Drafting Committee 
hadfoundthat only the State coulddeterminewhich 
was the competent authority in such a matter, and 
that competent authority differed in different States. 
Consequently, theDraftingCommitteeconsideredthat 
it wassufficienttorefer to corrfirmationby theState, 
insteadof by the competent authority of the State. 

6!. Mr SECARIN (Romania) saidthathis delega
tion wished to maintain its amendment (A^CONF.39B 
L.10), in order to restore the wording of article 7 
as draftedby the International LawCommission and 
already accepted by the Committee of the Whole. 
His delegation considered that it was important to 
make clear that only the competent authority could 
complete the act in question when it had been 
performed by apersonnotcompetent to dosounder 
the terms of article 6. The Draftmg Committee's text 
was not as clear as the International Law Commission's 
text. Since sub-paragraph l(^) of article 2 made it 
clear that the competent authority had power to 
conclude treaties, it must therefore be the competent 
authority ofaState only that had the power to confirm 
an act performed without the required authorisation, 
in order togive it legal effect. The International Law 
Commission's text was more closely in accordance 
withthe provisions of articles2and6,andwithother 
relevant articles of the convention. Moreover, the 
Committee of the Whole had adopted that text by 
87 votes to 2, with one abstention. The Romanian 
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delegation proposed that that text be retained as the 
final version of article 7, and hoped the Drafting 
Committee would agree to reconsider the question. 

62. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the Drafting Committee had not 
intended to make any change in the substance of 
article 7. It had considered that the change in 
wording was apurely formal change, which lightened 
the text and removed unnecessary wording. It was 
the State itself that determined the authority competent 
to perform a certain act. To say that confirmation 
must be by a State was the same as saying that it 
must be by the authority that the State considered 
competent for that purpose,buttherewas no necessity 
to specify that in the text. 

63. The PRESIDENT asked the Chairman of the 
Drafting Committee if the Drafting Committee was 
willing to reconsider the text. 

64. Mr.YASSEEN,Chairman of tire Drafting Com
mittee, said that the Drafting Committee would 
reconsider the text if the Conference so wished. 

65.ThePRESIDENTsuggestedthattheConference 
vote on article 7 and that the Drafting Committee 
subsequentlyconsiderthetwoversionsof thetextand 
decide which was to be preferred. It was his own 
understanding thatthemeaning was exactly the same 
in both cases. 

66. Mr.SECARIN(Romania)said he had no objec
tion to that procedures 

l .The adoption of thetext of atreaty takesplaceby the 
consent of allthe States participating in itsdrawingupexcept 
asprovidedinparagraph2. 

2.Theadoption of the tex tof atreaty at an international 
conferencetakesplacebythe voteof two^thirds of the States 
participating in the conference, unless by the same majority 
they shall decide to applyadifferent rule. 

67. Mr. YASSEEN,Chairman of the Drafting Com
mittee, said that the only change that the Drafting 
Committee had made to the text of article 8 was a 
change of wording affecting the French and Spanish 
texts only. As in paragraph l(^) of article 2, the 
French w o r d ^ ^ 2 ^ ^ " hadbeenreplacedby the 
w o r d ^ ^ ^ ^ ^ " , andacorrespondingchan^ehad 
beenmade in theSpanish text. 
68. The Drafting Committee had asked him to em
phasize that it was for the Conference to decide 

^ The Drafting Committee considered it unnecessary to make 
any change in article7. See 29th plenary meeting. 

^Forthediscussion of article 8 in the Committee of the 
Whole, see 15th, 84th, 85th, 91st and 99th meetings. 

An amendment was submitted to the plenary Conference 
by Mexico and the united kingdom of Creat Britain and 
northern Ireland (ABCO^F.39B^.12^. 

whether or not itwishedthe adoption ofthe text of 
a treaty at an international conference to be by a 
majority of two-thirds of the States participating in 
the Conference, as provided by the present text of 
article 8, orbyamajorityof two-thirds of theStates 
present and voting. The difference was important, 
because thefirst-mentioned rule permitted thoseabsent 
or abstammgfrom the voting to prevent theadoption 
of atext.Thatwas asubstantivequestionwhichmust 
be decided by the Conference and not by the Drafting 
Committee. 

69. Mr. PINTO(Ceylon) said that inthe Committee 
of theWhole his delegation had introduced an amend
ment to article8(ABCONF.39BC.!BL.43) to add the 
following new paragraph: ^ 3 . The adoption of the 
text of a treaty by an international organization 
takes place by action of a competent organ of such 
organization according to its rules." 
70. His delegation considered that since article 8 
appeared to offer an exhaustive enumeration of 
methodsof adoptingatreaty, itmightbedesirableto 
include a reference to the new but increasingly used 
techniqueof the adoption of atreatybyactionof the 
competent organ of an international organization. It 
was notclear whether article 4, which statedthatthe 
application of the convention toatreaty adopted within 
anintemational organisation wouldbe ^without pre
judice to any relevant rules of the organization" 
applied also to the process of adoption of treaties 
within anorganisation,sincearticle4might have been 
intendedto apply to suchtreaties only after they had 
come into existence, instead of to their formulation 
withinthe organization concerned. It should be made 
clear whether the prior process of adoption was also 
subject to the proviso in article 4 regarding the 
relevant rules of the organization. 

7!. At the 99th meeting of the Committee of the 
Whole, the ChairmanoftheDraftingCommitteehad 
saidthattheamendmentbyCeylonwas not necessary 
because the adoption of a treaty within an organiza
tion was already coveredby article 4 inthe sensehe 
had already explained. On the understanding that 
that interpretation of the scope of article4was correct, 
the delegation of Ceylon would vote for article 8 
as it stood,without any specific reference to the adop-
tionof treaties within internationalorganizations. 

72. Mr. GONZALEZGALVEZ (Mexico) saidthat, 
with regardtothequestionofthetwo-thirds majority 
raisedby theChairmanof theDraftingCommitteein 
relation to paragraph 2 of article 8, the Mexican 
delegation considered that the words ^participating 
inthe Conference" shouldbereplacedby the words 
^ present and voting". In accordance with United 
Nations practice, the majority shouldbe the majority 
of thosepresent andvoting; absentees andabstentions 
shouldnotbe taken into account. He supportedthe 
viewexpressedby therepresentative ofthe Secretary-
Generalatthe 84th meetingof the Committee ofthe 
Whole. The question was certainly amatter of sub
stance on which the Drafting Committee was not 
competent to take a decision. 
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73. Sir Francis VALLAT(UnitedKingdom)said he 
agreed with the view expressed by the representative 
of Mexico. The Chairman of the Drafting Committee 
had called attention to a point of some importance; 
the question was one of substance, and the Drafting 
Committee had been correct in treating it as such. 
Paragraph2as at present drafted could lead to difficul
ties in the adoption of the text of a convention at 
some future conference. He believed that the require
ment of amajority of two-thirds ofthe States parti-
cipatingin a conference for the adoption ofthe text 
of the resulting convention was too restrictive, since 
it might be difficult even to get a majority of two-
thirds of those present and voting. The conference 
might then come to nothing, unless the same high 
majority of States participating decided to apply a 
different rule. It was questionable whether the diffi-
cultycould be avoided by means of rules of procedure 
drawnupin advance of theconference. In his view 
theresult mightbe to tie thehands of conveners of 
future conferencesunduly. 

74. He therefore supported theMexicanrepresentative's 
view that it was better to refer to the two-thirds 
majority of thosepresent and votinginstead of those 
participatingin the conference. 

75. Sir Humphrey WALDOCK (Expert Consultant) 
said he had understood the representative of the 
Secretary-Generaltohave stated that he would inter
pret the article, as proposed, to mean that under 
United Nations practice it would still be possible to 
apply the rule that abstentions would not count in 
calculating a two-thirds majority. That was a ques
tion of substance. The article as drafted by the Inter
national Law Commission hadbeen intended to give 
someprotection tominority elementsin aconference, 
particularly attheopenin^stages,beforethe adoption 
ofthe rules of procedure. A two-thirds majority of 
the State^participatingin the conference could, if it 
so wished, decide that abstentions would not be included 
in calculating a two-thirds majority. Not to include 
alltheStatesconcemedincalculatingthevoteforthe 
rules of procedure would water down the protection 
given by the clause. The question was a matter of 
substance for Governments to decide, in consultation 
with those with experience of the working of inter
national conferences. In deciding, they would wish 
to bear in mind that the idea behind the provision 
was the protection of minority elements. 

76.The PRESIDENT said the problem wasaserious 
difficulty of substance; the Conference must decide 
whether it preferred the restrictive rule that would result 
fromthe textproposed, or amoreflexiblerule. At 
the present Conferenceasubstantial number of States, 
though participants in the Conference, were absent, 
and their absence had the effect of changing the figure 
for the majorityof two-thirds required for the adoption 
of each article. The second part of paragraph 2 
providedasafeguardperrnittingaconference to decide 
on some other majority if it so wished. However, 
evenwiththat safeguard, if the rule laid down inthe 
existing text were adopted, every conference must 

take two steps. First, it must decide in advance 
whether or not it wishedthetext tobe adopted by a 
majority of two-thirds of those present and voting; 
otherwise the rule requiring the majority of two-
thirds of all of the participants would apply. Secondly, 
in order to changetherule, itwouldbenecessary to 
obtain at least once a two-thirds majority of the 
participating States. The question was one of great 
importance for future conferences convened to adopt 
treaties. 

77.Mr. RUEGGER (Switzerland) agreed that the 
question was one of the greatest importance for the 
practice of international conferences convened either 
under the auspices of theUnited Nations orbyother 
authorities. One major example of conferences con
vened under other auspices was that which had 
resulted inthe adoption of thefour Geneva Conven
tions of 12 August 1949. Since matters of such 
universal importancemightbeaffected, the conference 
shouldbe cautious of binding allfutureintemational 
conferences by strict rules. The Conference should 
take more time to reflect on the matter, and seek 
to find amoreflexible and less restrictiveformula. 

78. Mr. YASSEEN (Iraq) said that his delegation 
supportedatext that would refiect the practice of the 
United Nations. It was the practice of conferences 
convened by the United Nations to adopttexts by a 
majority of two-thirds of those present and voting. 
Torequheamajority of two-thirds of aflthe partici
pants would make it very difficult to adopt a text. 
Furthermore, if a majority of two-thirds of all parti
cipants was required in order to change the rule in 
special circumstances, that would make it very diffi
cult to make such a change if it were necesary for 
any reason. Consequently, Iraqwouldsupportatext 
reflecting United Nations practice. 

79. Mr. ESCUDERO (Ecuador) said he supported the 
view expressed by the representative of Mexico, and 
endorsed by the representative of theUnited Kingdom, 
that thetext should reflect the practiceof theUnited 
Nations. In any case, the expression ^participating 
in theconference"was not altogether clear. Itwas 
not sufficient to specify that the majority should be 
two-thirds of thosepresent and voting at the confer
ence, sincealarge number of votes would be involved; 
thetext should make it clear that therule appliedto 
those present and voting when the vote in question 
was taken at the conference. 

80. Mr. KHLESTOV (Union of Soviet Socialist 
Repubhcs) said that the text of article 8 was the 
result of much hard work by the International Law 
Commission, and represented a general consensus. 
Theprinciple of unanimity had many advantages and 
had been apphed with considerable success. However, 
when the text of article 8 had been drafted, it had 
beenpointedoutthatinmany internationalorganiza-
tions, particularly those within the United Nations 
system, atwo-thirds majority rule was apphed. The 
text as it now stoodreflected the two elements that 
unanimity was desirable if possible, and that in practice 
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it might be necessary to require a two-thirds majority. 
It had already been approved by the Committee of the 
Whole, and any re-examination of the text would 
require a two-thirds majority of the present Con
ference. 

81. He did not believe that the text of paragraph 2 
of article 8 could have the effect of harming the 
activities of other organizations; the problem of 
agreements drafted within international organizations 
was adequately covered by article 4. 

The meeting rose at 6.15 p.m. 

NINTH PLENARY MEETING 

Tuesday, 29 April 1969, at 10.35 a.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 8 (Adoption of the text) (continued) 

1. Mr. ESCHAUZIER (Netherlands) said that article 8, 
paragraph 2 did not in any way affect the established 
practice in the organizations in the United Nations 
system or the current voting procedures in those 
organizations or in conferences held under the auspices 
of the United Nations or its subsidiary bodies. 
2. Article 8 did not deal with treaties drawn up within 
an international organization. Such treaties were 
covered by the general provision in article 4 of the 
conventions, as the International Law Commission had 
stated in paragraph (6) of its commentary to article 8. 
3. Article 8, paragraph 2 dealt with conferences 
convened outside existing bodies. The participants in 
such conferences would not necessarily have rules of 
procedure from the beginning. In the initial phase 
of their work the participants would therefore have 
to agree on certain principles, including a voting 
procedure for the adoption of the text of the treaty. 
It would thus appear that stringent provisions with 
regard to the required majority were warranted. The 
participants were of course free to depart from the 
provision in article 8, paragraph 2 and adopt more 
flexible rules of procedure, but it was in the interests 
of the participants in the conference to adhere to the 
rule stated in article 8, paragraph 2, unless the 
participating States decided by a two-thirds majority to 
apply different rules. The participants in a conference 
might also wish to adopt the standing rules of procedure 
applicable to most United Nations conferences, but 
there was no inherent link between article 8, 
paragraph 2, and what was known as United Nations 
practice. 

4. It would therefore be wrong and harmful to replace 
the expression " participating in the conference " in 
paragraph 2 by the words " present and voting " and to 
interpret it in the sense of rule 37 of the rules of 
procedure of the Conference on the Law of Treaties, 
which provided that " representatives who abstain from 
voting shall be considered as not voting ". 
5. The Netherlands delegation would therefore vote 
for the existing wording of article 8, paragraph 2. 

6. Mr. GONZALEZ GALVEZ (Mexico), introducing 
the amendment by Mexico and the United Kingdom 
(A/CONF.39/L.12), said that certain representatives, 
in particular those of India and Iraq, had said they 
were in favour of replacing the word " participating " 
by the words " present and voting ". 
7. A number of States were regarded as participating 
in the Conference, though their delegations were absent 
or did not participate in the voting. The rule stated 
in the amendment was based upon the practice of the 
United Nations and the specialized agencies, which was 
a standing practice save in such exceptional cases as 
the election of members of the International Court of 
Justice, where at the time of the vote account was taken 
of the number of States participating. 
8. The representative of Ecuador had asked at the 
previous meeting that an addition should be made to 
the amendment by Mexico and the United Kingdom 
to the effect that it meant present and voting " when 
the vote in question was taken at the conference ". 
That was implied in the text of the amendment, but 
the Drafting Committee might consider the point in 
order to make the wording of the new text clearer, 
should the amendment be adopted. 

9. Mr. ALVAREZ (Uruguay) said that the Conference 
had the choice between two formulas, that of " States 
participating in the conference " and that of " States 
present and voting ". On mature reflection, the 
Uruguayan delegation was in favour of the latter. 
10. The International Law Commission had stated in 
paragraph (5) of its • commentary to article 8 that the 
formula " participating in the conference " took account 
of the interests of minorities, which might be quite a 
substantial group. He himself believed that a 
formulation of that kind had three drawbacks. First, 
it was too rigid. Secondly, it was at variance with 
the provisions of the United Nations Charter, with the 
general practice followed within the United Nations, 
and in particular at all codification conferences, and with 
the rule laid down in rule 36 of the rules of procedure 
of the present Conference concerning decisions on 
matters of substance. Article 18 of the Charter 
provided that decisions of the General Assembly on 
important questions should be made by a two-thirds 
majority of the members present and voting, and 
United Nations practice and the rules of procedure of 
codification conferences had adhered to that rule. 
Thirdly, it presented the inevitable danger that as a 
result of absenteeism, deliberate or not, States might 
frustrate every effort to achieve practical results. 
11. The " States present and voting " formula proposed 
by Mexico and the United Kingdom (A/CONF.39/ 
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L.!2) was a way of avoiding the drawbacks he had 
just listed. It was flexible; it took into account the 
provisions of the Charter and United Nations practice; 
and above all, it gave States theguarantee that if they 
were present during the debate and participated actively 
inthework — something whichdepended solely upon 
themselves — they could maketheir voice heard. 
!2. 1̂  the formula governing the work of aconference 
as important as the Conference on the Law of Treaties 
was agoodone, why should it notbeadopted rather 
than a more rigidformula which would be likely to 
impede the development of international relations? The 
formula had prevailed for more than twenty years 
without substantial objection and would thus become 
aprmciple governing all international conferences unless 
some expressprovisionwas made to the contrary. 
13. The formula ^States present and voting" also 
provided an inducementto ah States tobe present and 
to take an active part. 
!4. For all those reasons, the Uruguayan delegation 
wasmfavour of the formula proposed byMexicoand 
the United Kingdom. 

!5.Mr.MATTNE-DAFTARY(Iran)saidthatinhis 
view the question of the meaning of the word 
^participating" in paragraph 2 was of great 
importance. 
16. The International Law Commission had not 
explained inits commentary why it had preferred to 
use the term ^participating", but it had said in 
paragraph (4) that ^when the Genera! Assembly 
convenes aconference, thepractice ofthe Secretariat 
of the United Nations is, after consultation with the 
States mainly concemed,to prepare provisional or draft 
rules of procedure". That wasin fact the procedure 
the Secretariat had followed for the Conference on 
the Law of Treaties. The members of the Inter
national Law Commission had considered that the 
decision concerning the rules of procedure was normahy 
taken at the beginning of a conferenceby the States 
participating in it and it would hardlybeconceivable 
that participants would absent themselves and abstain 
at that particular time when the point at issue was 
amatter vital to the conference's work. Some members 
of the International Law Commission had rightly 
considered that a rule providing for a two-thirds 
majority was essential inorder to afford sufficient 
protection to States which were in a minority at a 
conference. 
!7. The Conference was therefore faced with two 
formulas, namely ^participating" and ^present and 
voting", and it must make its choice. 

!8. Mr. MARESCA(Italy)saidthat the rule stated 
at the beginning of paragraph2wasarule of common 
sense. A treaty could not be adopted at an inter
national conference unless it had obtained a two-
thirds majority; a simple majority would be quite 
inadequate. On the other hand, the term ^States 
participating" in paragraph 2 of the text approved 
by the Committee ofthe Whole was ambiguous. A 
State might be invited toaconference, and even appoint 
the members of its delegation, but abstain from actuafly 

participating in the conference's work. A State, too, 
mightnot bepresent on the day theconvention was 
officially proclaimed. His delegation believed that 
States in such cases could not be regarded as participat
ing States. 
!9. HesupportedtheamendmentbyMexicoandthe 
United Kingdom which embodied a well-known rule 
tobefoundintheconstitutionsof many States. 
20. Paragraph 2 laid down that every international 
conference was free to choose its procedure,but placed 
limits uponthat freedom. The Conference on theLaw 
of Treaties wasaUnited Nations conference and could 
not ignore the procedure followed within the United 
Nations. 
2! Mr. KOULICHEV (Bulgaria) sa idthathe was 
against the amendment by Mexico and the United 
Kingdom. The sponsors of the amendment were afraid 
that the rule of the majority of two-thirds of the States 
participatingmight give rise to difficulties incarrying 
out the task of codifying international law, for example 
by enabhngaminority of States to prevent the adoption 
of a treaty. His delegation was not sure that such 
apprehensions justified abandoning the very sensible 
voting procedureprovidedforby the existing wording 
of paragraph 2. Thegreat merit of that formula was 
that it provided adequateprotection for States which 
were inaminority at the conference and thus encouraged 
allparticipants toseeksolutionsthatwouldtakeinto 
accounttheinterestsof thegreat majority of members 
on thebasis of ageneral agreement. Theprocedure 
thusprevented the taking of decisions by a^minority 
ofparticipants inthe conference, as wouldbe possible 
if the ruleofthemajorityof two-thirds of the States 
present and voting was adopted. Suchaformulawas 
particularly necessary in the international regulationof 
matters of vital importancetoStates,such as disarma
ment. In dealing with other matters, a voting rule 
of that kind might appear too rigid. But in such cases 
theresiduary nature of the rule inparagraph2would 
leave participants in the conference entirely free to 
choose amore appropriatevotingrule. Paragraph 2 
coveredcases in which the States concernedhad not 
reached agreement on the question before the conference 
began, and laid down the procedure which the con
ference should then follow in order to reachadecision 
onvotingprocedure,whileleavingto States the sovereign 
authority to establish the voting rule applicable for the 
adoption of the text of the treaty. 
22. His delegation thought that the practical importance 
of paragraph!ofarticle8should not be overestimated. 
In most cases, the major codification conventions of 
modern times were drafted at conferences convened by 
international organizations. The voting rule, which was 
subject to approvalby the conference, was generally 
suggested by the international organization, and the 
acceptance of that rule by the conference had never 
yet given rise to anygreat difficulty. 
23. His delegation did not therefore think that the 
apphcation of the present text of article 8, paragraph 2, 
was likely to produce any undesirable effects in that 
connexion, and it wouldthereforevotefor the present 
wording of paragraph 2. 
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24. Mr. RUEGGER (Switzerland) said that article 8, 
paragraph 2, dealt withamatter which had so far been 
moreaquestion of international practice or of procedure 
at international conferences than of law. 
25. Hisdelegationfullyunderstoodthatthelnternationa! 
Law Commission should have thought it desirable to 
removeafactor of procedural uncertainty by mentioning 
the rule applied by organizations of theUnited Nations 
family. 
26. The application in principle of the two-thirds 
majority rulewasinaccordancewithatrend that had 
now gone so far as to appear irreversible. His delega
tion had not wishedto submit any amendment onthe 
point,but it would prefer the absolutepresumption in 
favour of the two-thirds majority rule to be less 
automatic, and it would therefore be in favour of a 
much more flexible formula. 
27. It should be possible to adopt certain articles 
dealing with problems whichwereless important from 
the point of view of State sovereignty by a simple 
majority instead of by a two-thirds majority. More
over, suchaprocedure often helped to contribute to the 
development of international law. 
28. That hadbeenthepracticefollowed,for example 
in the case of the 1949 Geneva Conventions — the 
threerevisedConventions andthenew Convention — 
fortheProtectionof WarVictims. If thoseConven-
tionshadhadtobeadoptedby atwo-thirdsmajority, 
a large number of their provisions, which had sub
sequently been adopted by the whole international 
community,would undoubtedly have had to be deleted. 

29. It was true that the genera! rule provided that 
States might decide to applyarule other than the two-
thirds majority rule. But once the text of article 8 
had been adopted it would be more difficult to depart 
from that rule. He thought that the amendmentby 
Mexico and the United Kingdom improved the present 
wording of paragraph2and his delegation would vote 
for it. 

30.Sir Humphrey WALDOCK (Expert Consultant) 
saidthat the International Law Commission hadbeen 
much preoccupied with the questions of the sovereignty 
of each conference to determine its voting procedure 
and rules of procedure. At one time,the Commission 
hadevenconsideredthatit shouldnotlay down any 
rule at all, except to stateinthemost generalterms 
that it wouldbeamatter for the States concernedto 
decide the voting rule. But it had come to the 
conclusion, for thereasons statedin the commentary, 
that it would be desirabletolaydownsomeresiduary 
rule so thataconference which began its work without 
rules of procedure wouldfindinthe residuary rule a 
ready-mademeans of proceeding. 

3!. When the Commission had used the phrase 
^participating in the conference"it had not meant to 
lay downarigid rule that that must include every State 
attending the Conference. The Commission had not 
intended to depriveaconference of the right to decide 
how to deal with certain problems, such as abstentions. 
The rule was not intended tohavesucharigid effect, 

but since many delegations had interpreted it in that 
way, the Conferencemust overcome the difficulty. 
32. Article 8 laiddowntworules: oneconcernedthe 
voteontheadoptionof thetext, andthe other — the 
real residuary rule — dealt with the possibility of 
applyingarule other than the two-thirds majority rule. 
The point of substance related to the expression 
sunless by the same majority they shall decide to 
apply adifferentrule". That again was amatter for 
the Conference. He had gained the impression that 
many representatives thought that, since the Commis
sion's text could imply that abstentions might notbe 
left out of account in calculating the two-thirds majority, 
the voting rule for the adoption of the text was too 
strict foraconference drawing upatreaty,and he was 
largely of that mind. It was, however, for the Con
ference to decide whether the other rule, about the 
majority by which it might be decided to apply a 
different rule, shouldbe strict or flexible. 

33. The Drafting Committee should examine the effect 
of any change in the rule on the interpretation of 
paragraph 1. It was necessary to know whether an 
abstention was or was not tobe counted in establishing 
unanimity. 
34. Itwas very difficult todefinewhat was meant by 
an international conference; his impression was that the 
majority of the representatives who had spoken on 
theproblemhad started fromthehypothesis that the 
article was concerned only with large international 
conferences, in particular conferences convened by 
international organizations or organizations of the 
UnitedNations family. But in fact paragraph2might 
also cover conferences in which a comparatively 
small number of States participated, and that should be 
bornein mind in considering the decisiontobetaken. 

35.Mr. ESCUDERO (Ecuador) said that thewords 
^present and voting"were ambigous and might lead 
to confusion. His delegation's view, which it hadput 
forward at the previous meeting, was that the amend
ment submitted by Mexico and the United Kingdom 
should be changed to include the words ^when the 
vote in question was taken at the conference" after 
^present and voting". 
36. Replying totheMexican representative's comment 
on his suggestion, he agreed that the clausehewished 
to add was implied in the word ^voting"; but the 
wordingofalegaltextshouldbeparticularly precise. 
The Drafting Committee might consider his suggestion, 
whichwas purely oneof form, if the amendmentby 
MexicoandtheUnitedKingdomwas adopted. 

37 Mr. WARIOBA(UnitedRepublicof Tanzania) 
saidthattheintentionof the amendment to article 8 
(ABCONF39BC.!BL.!03) which his delegation had 
presentedmthe Committee of theWhole had been to 
make the majority rule more flexible. It had been 
criticized as making it possible for a conference to 
decideto adopt the text ofatreaty by simple majority. 
The Drafting Committee, to which the amendment had 
beenreferred by the Committee of the Whole, had 
refused to takeadecision on the ground that it wasa 
matter of substance; the amendment had therefore been 
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put to the votemthe Committee of theWhole at the 
9!st meeting without further debate. TheTanzanian 
delegation, while not fuhyconvincedofthemerits of 
having such a rigid rule as that in paragraph 2 of 
article 8, had decided not to vote against the article but 
to abstain. However, the suggestion made by the 
representative of Mexico at thepreviousmeetinghad 
producedaspontaneous reaction against the rigidityof 
the rule. 
38. One of the main objections to the Tanzanian 
amendmenthadbeenthat it might leadto adecision 
being taken by simple majority. But under its 
provisions a conference could also decide to require 
athree-quartersmajority or evenunanimity. Even if 
thedecisionwasto apply the simple majority rule, he 
could not see anything wrong in that. If the interests 
of the minority were strictly safeguarded at the time of 
the adoption of the various provisions, the act of 
adoption itself would belargely aproceduralmatter. 
39. With regard to the specific proposals that had been 
made, bethought that thepresentpracticewithinthe 
United Nations family was both restrictive, in the sense 
that it would prevent a conference from deciding on 
its own procedure, and inherently dangerous. The 
^present and voting" formula adopted in United 
Nations bodies mightbe undesirableinthe case of a 
subject of such importancethat it wouldbedesirable 
to obtain a sizeable majority of all the participants. 
Theformulawas also dangerousinthesensethatthe 
text of a treaty couldbe adopted by amajority, of 
whatever size, of ahandfulof theparticipants. 
40. Hisdelegationwasthereforemoreconvincedthan 
ever thataconference should be left to decide its own 
procedure. A decision should be taken on the sub-
stantivequestionof whether or not article8 ought to 
be made more flexible. If the Conference decided that 
the majority rule should be made fiexible, the delegation 
of Tanzania would request that its amendment be 
revived and referredtotheDrafting Committee along 
with the other proposals. 

4L Sir FrancisVALLAT (United Kingdom) said that 
to require a majority of two-thirds of the States 
participating inaconferencewould make the adoption 
of the text of amultilateral treaty much more difficult 
than under current United Nations practice. It would 
be well to reflect on the consequences which would 
follow if the rule stated in article 8, paragraph2were 
to apply to theadoption of the convention on the law 
of treaties. Atreaty of more fundamental importance 
in international law and for relations between States 
was hard to imagine. If the rule was applied, the 
temporary absence of delegations from the venue of the 
conference, or from the conference hah itself, the 
number of abstentions — ah wouldcombine to create 
the most serious consequences with respect to the 
possible adoptionof thetext. Evenif allthearticles 
of the convention were adopted byatwo-thirds majority 
of the members present and voting, a number of 
abstentions atthetime of the voteontheconvention 
as a whole couldprevent it from beingadopted. If 
therulewasunsatisfactory for thepresent Conference 
it was equally unsatisfactory for future conferences. 

It would be strange if thepresent Conference, after 
having provided in its rules of procedure for a two-
thirds majority of the States present and voting, should 
now lay down a more stringent rule for future 
conferences. The wording of paragraph2proposed by 
thelnternational Law Commission had of coursebeen 
mtended to protect nrinorities.Butmseeking to protect 
minorities the task of adopting texts of multilateral 
treaties shouldnot berendered so difficult as to put 
abrakeonfuturedevelopment. 
42. It was for those reasons that the United Kingdom 
delegation had joined the delegation of Mexico in 
sponsoring the amendment (ABCONF.39BL.I2). If 
the principle of that amendment was accepted, it would 
of coursebefortheDrafting Committee todecideon 
the precise wording. It might, for example, wish to 
take into account the points made by the representative 
of Ecuador. While the United Kingdom delegation 
wasnot wedded to the precise text of the amendment, 
it felt that the Conference should express a view on 
the point of principle involved. 

43. The PRESIDENT observed that various interpreta
tions could be placed on the text, as the Expert 
Consultant had pointed out. The International Law 
Commissionhadofcoursenot intended topropose a 
wordmgsorigid as to requheamajority of two-thirds 
of the States registered at the Conference; the text was 
neverthelessopento that interpretation. Accordingly, 
the Conference must make its position clear with 
respect to the two proposals beforeit. Moreover,the 
delegation of Ecuador had presentedasub-amendment 
to thejoint amendment submitted byMexico and the 
United Kingdom, suggesting theuseoftheexpression 
^present and voting when the vote in question was 
taken at the conference". That formula presented 
translation problems and it did not seem that the point 
needed stressing, since that practicehad always been 
followed in the United Nations. He asked the 
representative of Ecuador whether he insisted on 
on pressing his proposal. 

44. Mr. ESCUDERO (Ecuador) said that he had 
merely made a suggestion in order to clarify the 
wording of the amendmentbyMexicoand theUnited 
Kingdom. He did not think that repetition was 
necessarily superfluous in alega! text, but he would 
accept the President's decision so as not to cause 
difficulties. 

45. Mr. GALINDO-POHL (El Salvador) said that the 
purpose of the Ecuadorian sub-amendment to the 
amendment by Mexico andthe UnitedKingdom was 
to make it quite clear that the reference wastoStates 
present and voting at the actualmoment of the vote 
inquestion. Thatwasno doubt theintentionof the 
amendment by Mexico andtheUnitedKingdom,but 
the text of paragraph 2, as changed by that amendment, 
did not brmgthat intention out sufficiently clearly, since 
it referred to ^the States present and votingin the 
conference". The act of adoption took place at a 
precise and clearly established time. He therefore 
proposed that the words ^in the conference" be 
deleted, so that paragraph2wouldread:^The adoption 
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of thetext of atreaty at aninternationalconference 
takes place by the vote of two-thirds of the States 
present andvoting, unlessbythesamemajority they 
shall decide to applyadiflerent rule". 

46. Mr. GONZALEZ GALVEZ (Mexico) and Sir 
FrancisVALLAT (United Kingdom) said they accepted 
the Salvadorian representative's proposal. 

47.ThePRESIDENTsaidthattheConferencestil! 
had to take a decision on the Tanzanian proposal. 
That proposal went somewhat further than the wording 
proposed by Mexico and the United Kingdom, since its 
intention was to replace the words^unless by the same 
majority they shahdecideto apply adifferentrule" 
by the word^unless it is decided during the conference 
to applyadiflerent rule". The latter wording did not, 
however, indicate by what majority and in what manner 
the conference could decide to adopt a different 
majority. 

48. Mr. WARIOBA (UnitedRepublic of Tanzania) 
said that it would beaquestionofarule of procedure, 
and that under his proposal an international conference 
would be free to decidebyasimple majority to adopt 
thetext of atreatyby the samemajority. 

49. Mr. CARMONA (Venezuela) said that the 
Tanzanian amendment (ABCONF.39BC.!BL.!03)had 
been rejected at the 9!st meeting of the Committee of 
theWhole by 5!votes to 27,with!6 abstentions. It 
was therefore hard to seewhy the plenary Conference 
should have to vote again on the same amendment. 

50.The PRESIDENT said that, while it was true that 
there had been a vote on that amendment, any 
delegationwasfreetoresubmitarejectedamendment 
to the plenary. 
5!. He invited the Conference to vote on the amend
ments to article 8, beginning with the Tanzanian 
amendment, which was furthest from the Drafting 
Committee's text. 

T ^ T ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ v ^ 2 v ^ ^ 

52.The PRESIDENT put to the vote the amendment 
byMexicoandtheUnited Kingdom (ABCONF.39B 
L.!2), with thechange suggestedby the Salvadorian 
representative. 

^ ^ ^ ^ ^ ^ - ^ 

53.ThePRESIDENT invitedthe Chairman ofthe 
Drafting Committee to introduce the texts of articles 9, 
9 ^ , 10, 1 0 ^ , !!, ! 2 a n d ! 3 approvedby the 
Committee of the Whole, the drafting of which had been 
reviewed by the Drafting Committee. 

54. Mr. YASSEEN, Chairman ofthe DraftingCommit-

tee, said that the Drafting Committee had made no 
changes in the International Law Commission's titles 
of articles 9, 10, 11,12 and !3 in the English, French 
and Spanishversions.Afew drafting changes had been 
made in the titles of the Russian version of those 
articles. 

55. Article9^wasnew. It originated in two amend
ments submitted respectively by Belgium (ABCONF.39B 
C.1BL.Ü!) and by Poland and the United States (AB 
CONF.39BC.LBL.88 and Add.!). The Drafting 
Committee had based the title of the article on the titles 
proposed inthosetwoamendments. 

56. Article !0^wasa l sonew,andder ivedf roman 
amendment submitted by Poland (ABCONF.39BC.LB 
L.89). The Drafting Committee had retained the 
title proposed in that amendment, but had corrected 
the French translation, whichhad beeninaccurate. 

57. With regard to the texts of the articles, the Commit
tee had merely made a few drafting changes. In 
particular, in article9,sub-paragraph (^), it had replaced 
t h e w o r d ^ ^ ^ ^ ^ " b y t h e w o r d ^ ^ ^ ^ ^ ^ ^ a n d 
t h e w o r d ^ B ^ ^ ^ ^ " b y t h e w o r d ^ ^ ^ ^ ^ ^ ^ i n 
the French and Spanish versions respectively. The 
same changehad already been madeinarticle 8. In 
article 9 ^ , it had changed the order of the terms 
^approval",^acceptance"and^accession"sothat 
they followed the order in which those terms were 
enumerated in article 2, paragraphl(^). The Drafting 
Committee had also added the conjunction ^ o r " at 
theendof paragraph ! (̂ ) of article 10, inorder to 
make it clear that that paragraph did notcal! for the 
fulfilment of ah the conditions laid down in the various 
sub-paragraphs. Thesamechangehadbeenmade at 
theendof sub-paragraph(^) of article 1 0 ^ . 

The text ofatreaty is established as authentic and definitive: 
(o^By suchprocedure asmay be provided for i n t h e t e x t 

or agreedupon by theStatesparticipating in i t s drawingup; 
or 

^ F a i l i n g such procedure, by the signature, signature ^ 
^ ^ ^ ^ ^ orinitiallingbytherepresentativesof those States 
of the tex tof t he t r ea tyo ro f t heF ina lAc to f aconference 
incorporating the text. 

58. Mr. WARIOBA(United Republic of Tanzania) 
introducedanamendmentto article 9 (ABCONF.39B 
L.ll), reversing the order of the two sub-paragraphs of 
the article. The amendment would bring the text of 
thearticleintoline with that of the article immediately 
following, article9 ^ , andwouldresultin aclearer 
expressionof therule. It would also, as theExpert 
Consultant had advocated, result inasuitable consolida
tion of the means of authenticating the text ofatreaty. 
Although the amendment might seemasubstantive one, 
hisdelegationhopedthat it would simplybereferred 
to the Drafting Committee. 

^ F o r t h e discussion of article 9 in theCommit teeof the 
Whole, seel5th and 59th meetings. 

An amendmentwas submittedto theplenary Conference 
by the united Bepublic of Tanzania ^ABCCNF.39B^.ll^. 
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59. Mr. YASSEEN, Chairman of the Drafting Commit
tee, said that the Drafting Committee had already 
examinedthematter raised inthe amendmentby the 
United Republic of Tanzania, andhadfinahydecided 
infavour of the text nowbeforethe Conference. 

^ B ^ ^ ^ ^ . ^ B ^ . ^ ^ ^ ^ ^ ^ ^ v ^ v ^ ^ ^ ^ , 

^ ^ ^ ^ b i s ^ 

^^^^^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^v ^ ^ ^ ^ 

The consent of a State to be bound by a treaty may be 
expressed by signature, exchange of instruments constituting 
a treaty, ratification, acceptance, approval or accession, or by 
any other means if so agreed. 

60. Mr. DENIS (Belgium) introduced an amendment 
(ABCONF.39BL.13) which he said was purelyamatter 
of drafting. The words ^exchange of instruments" 
should be replaced by the words^exchange of letters 
or notes", since the expression ^exchange of in-
struments"wastraditionahykept for the exchange of 
instruments of ratification, whereas the case covered 
by article 9 ^ w a s in fact the exchange of lettersor 
notes. In the French text the w o r d ^ ^ ^ ^ ' s h o u l d be 
replaced by the word ^ ^ ^ " which was the word 
customarily used; moreover, it was used in the title of 
the article. 
6!. Mr. NAHLIK (Poland) stressed the importance of 
ar t ic le9^,which his delegation had submitted in the 
form of anamendment (ABCONF.39BC.1BL.88 and 
Add.!) at the first session of the Conference and which 
the United States delegation had co-sponsored. At the 
!5th meetingof theCommittee of the Wholehehad 
^iven the reasons for adopting an article to serve as an 
introduction to the provisions on the various meansby 
whichaState could express its consent tobe bound by 
atreaty. 
62. The International Law Commission had devoted 
threeofitsdraft articles — articles !0, 1! and !2 — 
to the various means of expressing consent to be bound 
byatreaty; but they did not exhaust the matter, since 
they left out treaties concluded by an exchange of 
instruments. In such cases it was simply the act of 
exchange that shouldbe regarded as constituting the 
expression ofthe consent ofthe parties to bebound 
by the agreement. Such agreements were certainly to 
beconsideredastreaties, sincethey were ^ in written 
form" and ^embodied in two or more related in
struments", within the meaning of article 2, para
g r a p h ! ^ ) of the convention. As treaties of that type 
were becoming more and more frequent, the Polish 
delegation had thought it useful, at the first session of 
the Conference, to propose the inclusion of a new 

2 F o r the discussion of a r t i c l e 9 ^ i n the Committee of the 
Whole, seel5th, 18th and 59th meetings. 

An amendment was submitted to theplenary Conference 
by Belgium ^ABCCNF.39B^.13^. 

article !0^(ABCONF.39BC.lBL.89)^governing the 
caseof suchtreatiesandtomentionthatspecialtype 
of treaty in a r t i c l e 9 ^ i n addition to ah the others. 
63. Ar t i c l e9^d id not however expressly mention ah 
themeansthatcouldbe used for expressingaState's 
consent tobe bound by atreaty. In international law 
States were freetouseproceduressuitedto anygiven 
case, and practice introduced new forms and new 
procedures from time to time. 
64. There was one in particular which had great impor
tance for the newAfrican and Asian States, namely the 
declarations often made by such States after having 
acceded to independence, to the effect that they still 
considered themselves bound by some of the treaties 
concluded by the former colonial Power, in respect, 
for example, of the territory which had become an 
independent and sovereignState. Sincethere wereas 
yet no detailed rules on succession in respect of 
treaties,declarationsof thatkindconstitutedadistinct 
meansof expressing consent tobeboundby atreaty. 
The International Law Commission's preparatory work 
on the question of State succession confirmed that view. 
And the final clause of a r t i c l e 9 ^ ^ o r by any other 
meansifsoagreed" would ahowsuchdeclarationsto 
be taken into consideration as one of the means of 
expressing consent tobeboundbyatreaty. 

65.TheBelgian amendment (ABCONF.39BL.13) to 
replacethewords ^exchangeof instruments"by the 
words^exchange of letters or notes"would surely not 
improve the text, since it would unduly restrict the 
article'sscope. Theexchangeof letters or notes was 
certainly themost frequent case of itskindbut it was 
nottheonlyone, sincethere mightbe an exchange of 
memoranda, aide-mémoires, and so on. It would be 
better, therefore, to keep the words ^Exchange of 
instruments". 

66. There was no need to replace the word^B^v^^ 
by the w o r d ^ ^ ^ ^ ' ^ i n French text of a r t i c l e 9 ^ , 
since ^ B ^ v ^ ^ wasused throughout the convention. 
He had no objection, however, to the amendment being 
referred to the Drafting Committee. 
67. Sir Humphrey WALDOCK (Expert Consultant) 
said he agreed generahy with the Polish representative's 
comments, but he would hesitate go quite so far in the 
delicatequestion of State succession. Hehoped that 
the Conference would not make any assumptions about 
the status of the declarations to which the Pohsh 
representativehad alluded, so far as State succession 
wasconcerned. 

68. Mr. MOLINAORANTES (Guatemala) said that 
a r t i c l e s9^and lOhadbeenveryfullydiscussedat 
the first session. Guatemala had stated its support of 
aresiduary rule to be apphed where the States concerned 
had not defined the means of expression by which they 
consented tobeboundbyatreaty, since consent t o a 
treaty should, in its view,be expressed by ratification. 
In Guatemala the procedure by which international 
treaties were ratified was to some extent ofamixed type, 

^ F o r text, see 17th meeting of the Committee of the Whole, 
para.64. 
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involving both legislative and executive action. The 
executive alone did not commit the people. The 
legislature was not always in a position to endorse 
beforehandatextincourseofnegotiationof which it 
had no cognizance. It was for such purely constitu
tional reasons that the Guatemalan delegation would 
not be able to support a r t i c les9^and 10. 
69. At the first sessions of the Conference some 
delegations had advocatedashnplification of the means 
of expressing consent tobeboundby atreaty inview 
of the growing number of treaties in simplified form. 
Hedidnotbelievethattoogeneralaviewshouldbe 
taken, since in any event account must be taken of 
the object of the treaty, and legislative control was 
exercisedindifferent ways, depending whether it was 
anagreement,forexample,on compulsory arbitration, 
which inGuatemala had tobe approvedbyamajority 
of two-thirds of the Congress, or an agreement on 
satellites, which couldbe approvedmerely by simple 
majority. 

70. Mr. MARESCA (Italy) said he fully supported the 
Belgian amendment, which in fact was similar to 
proposals made by the Italian delegation to the Drafting 
Committee at the first session. 

7!. Mr. YASSEEN, Chairman of the DraftingCommit-
tee, said that he regarded thefirst part of theBelgian 
amendment, whereby the words ^exchange of in-
struments"would be replaced by the words^exchange 
of letters or notes", as asubstantivechange,because 
it would restrict the scope of the article as approved by 
theCommittee of theWhole. It was therefore for the 
Conference to take a decision on the matter. 
72. On the other hand,the Drafting Committee would 
be prepared to examine the second part of the Belgian 
amendment. 

73. Mr. DENIS (Belgium) said that he had submitted 
his delegation's amendment on theunderstandingthat 
article 9 ^ related solely to cases of exchanges of 
letters or notes, but the discussion had shown that there 
might be other cases. He therefore withdrew the first 
partof hisamendmentB 

74.The PRESIDENT said that the second part of the 
Belgian amendment (A^CONF.39BL.!3) would be 
referredto theDrafting Committees Heinvitedthe 
Conference to vote on the text of a r t i c l e9^ . 

^ ^ ^ ^ b i s ^ ^ ^ ^ ^ ^ v ^ ^ v ^ ^ ^ ^ ^ ^ , ^ ^ 

C ^ ^ ^ ô ^ ^ ^ 
^v ^ ^ ^ ^ ^ ^ ^v ^ ^ ^ 

1. The consent ofaState tobeboundbyatreaty is expressed 
by the signature of itsrepresentativewhen: 

(^ The treaty provides that signature shall have that effect; 

^But see next meeting, para.2. 
^The DraftingCommittee came to the conclusion that it 

could not accept the amendment. See29thplenary meeting. 
^Forthediscussionofar t ic le lO in the Committee of the 

Whole, seel7th and 59th meetings. 

( ^ ! t is otherwise established that the negotiating States 
were agreed that signature should have that effect; or 

( ^ T h e intention of the State to give that effect to the 
signature appearsfromthefullpowers of its^epresentativeor 
was expressed during the negotiation. 

2. For the purposes ofparagraphl: 
( ^ T h e initialling of a text constitutes a signature of the 

treaty when it is established that the negotiating States so 
agreed; 

( ^ T h e s i g n a t u r e ^ ^ ^ r ^ ^ ^ o f a t r e a t y b y arepresen-
tatrve,if confirmedbymsState, constitutesafullsignatureof 
the treaty. 

75. Mr. ESCHAUZIER (Netherlands) asked for a 
separate vote onthewords^orwasexpressed during 
thenegotiation" at the endof paragraph ! (^). An 
oralproposaltodelete those words hadbeen made at 
thefirst sessions Hethought those words shouldbe 
deleted because they might cause confusion by implymg 
that the representative of the State could himself 
express the intention ^to give that effect to the 
signature",or that he could alter his fullpowers. 
76. He also asked thataseparate vote be taken in due 
course on the same words in article!!,paragraphl(^), 
which raised the same difficulties. 

77.Mr.BINDSCHEDLER(Switzerland)askedfora 
separate vote on paragraph2(^) of articlelO, and said 
that he would vote against that sub-paragraph. Initial
ling could never express consent to be bound and could 
never have the same legal force as signature. The 
provision was meaningless and would only cause 
confusion over the procedure for the conclusion of 
treaties. 

78. Mr. YASSEEN, Chairman of the DraftingCommit-
tee, saidthat the objection raisedbytheNetherlands 
representative had been carefully considered by the 
Drafting Committee. Its members had taken the view 
that paragraphl(^) could not refer just to any statement 
by the representative ofaState, but only to the fact that 
the intentionof the State to give the requisite effect 
to the signature had been expressed during the negotia
tion. The DraftingCommitteehadthereforethought 
it unnecessary toalter the wording of theprovision. 

79. Mr. MATINE-DAFTARY (Iran) said that the 
consent of a State to be boundby signature was an 
exceptiontotherule, andshouldthereforebetreated 
very strictly, like ah exceptions. He agreed with the 
Netherlands representativethatparagraph !(^) should 
end with the words^fuh powers of its representative". 
As they stood, the concluding words made the provision 
tooflexible and might beasource of misunderstanding. 

80. Mr. EUSTATHIADES (Greece) said that he 
endorsed the comments of the Netherlands and Iranian 
representatives. Nevertheless, the need might arise 
during the negotiations for recourse to the exception 
provided for inparagraph ! (^), andin tha tcase the 
representative would have to have the requisite full 
powers, whichwould not necessarflybehis initial fuh 
powers. The concluding words of paragraph ! (̂ ) 

7 See 17th meeting, para. 47. 
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should therefore be deleted, as the Netherlands 
representative had suggested, and the words " the full 
powers " should be replaced by the words " full 
powers ". 

81. Sir Humphrey WALDOCK (Expert Consultant) 
pointed out that the question of full powers was 
covered more fully in article 6. Article 10, para
graph 1 (c) related to the case of an agreement in 
simplified form where a State's practice might be to 
follow a simple procedure, and where it might be stated 
during the negotiations that a signature was to be 
binding. Such cases were extremely common, and he 
did not think that the provision should give rise to 
difficulties. 

82. The PRESIDENT invited the Conference to vote 
on the words " or was expressed during the negotia
tion " in article 10, paragraph 1 (c). 

The words in question were retained by 54 votes 
to 26, with 19 abstentions. 

83. Mr. EUSTATHIADES (Greece) said that his 
proposal to replace the words " the full powers " by 
the words " full powers " would only have applied if the 
concluding words of paragraph 1 (c) had been deleted. 
In view of the result of the vote on those words, he 
withdrew his proposal. 

84. The PRESIDENT put paragraph 2 (я) to the vote 
separately, as requested by the Swiss representative. 

Article 10, paragraph 2 (a), was retained by 74 votes 
to 15, with 12 abstentions. 

Article 10 was adopted without change by 95 votes 
to 1, with 5 abstentions. 

85. Mr. HAYTA (Turkey) said that he had abstained 
in the vote on article 10 in view of the comments made 
by the Turkish representative at the 17th meeting of 
the Committee of the Whole on the question of consent 
to be bound by a treaty. 

The meeting rose at 1.15 p.m. 

TENTH PLENARY MEETING 

Tuesday, 29 April 1969, at 3.15 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

1. The PRESIDENT invited the Conference to continue 
its consideration of the articles approved by the Commit
tee of the Whole. 

Article 10 bis* 

Consent to be bound by a treaty expressed 
by an exchange of instruments constituting a treaty 

The consent of States to be bound by a treaty constituted by 
instruments exchanged between them is expressed by that 
exchange when: 

(a) The instruments provide that their exchange shall have 
that effect; or 

(b) It is otherwise established that those States were agreed 
that the exchange of instruments should have that effect. 

2. Mr. DENIS (Belgium) said that his delegation's 
amendment to article 10 bis (A/CONF.39/L.14) had a 
connexion with its amendment to article 9 bis 
(A/CONF.39/L.13) which he had withdrawn at the 
previous meeting. Upon reflexion, however, he now 
felt that both amendments should be considered by the 
Drafting Committee, since they would improve the 
wording of the two articles without restricting in any 
way their provisions of substance. The terms " letters " 
and " notes " covered the memoranda, aides-mémoires 
and notes verbales to which the Polish representative 
had referred. Surprise had been expressed that ratifica
tion, accession, exchanges of letters and so forth should 
be placed on the same footing, and it had been asked 
whether, in the case of exchanges of letters, it was 
not the signatures, rather than the exchange, which 
constituted the means of expressing consent. Part of 
the reply to that question was of course the fact that 
notes exchanged were as often as not unsigned and that 
their reciprocal delivery was in such cases the means 
of expressing consent. 

3. The PRESIDENT said that, if there were no objec
tion, he would consider that the Conference agreed to 
refer the Belgian amendments to article 9 bis and 10 bis 
(A/CONF.39/L.13 and L.14) to the Drafting Commit
tee, for that Committee to take them into account in 
the drafting of those articles, without changing the 
substance.2 

It was so agreed. 

Article 10 bis was adopted by 91 votes to none. 

Article 11 s 

Consent to be bound by a treaty expressed 
by ratification, acceptance or approval 

1. The consent of a State to be bound by a treaty is 
expressed by ratification when: 

(a) The treaty provides for such consent to be expressed by 
means of ratification; 

(b) It is otherwise established that the negotiating States 
were agreed that ratification should be required; 

(c) The representative of the State has signed the treaty 
subject to ratification; or 

1 For the discussion of article 10 bis in the Committee of 
the Whole, see 17th, 18th and 59th meetings. An amendment 
was submitted to the plenary Conference by Belgium 
(A/CONF.39/L.14). 

2 The Drafting Committee came to the conclusion that it 
could not accept the amendments. See 29th plenary meeting. 

3 For the discussion of article 11 in the Committee of the 
Whole, see 18th and 61st meetings. 
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( ^ T h e intentionof theState to sign thetreaty subjectto 
ratification appears from thefull powers of itsrepresentative 
or was expressedduring the negotiation. 

2. The consent ofaState tobeboundbyatreaty is expressed 
by acceptance or approval under conditions similar to those 
which apply to ratification. 

The consent of aState t o b e b o u n d b y a t r e a t y is expressed 
by accession when: 

( ^ T h e treaty provides that suchconsent may be expressed 
by that Stateby means of accession; 

( ^ I t is otherwise established that the negotiating States 
wereagreedthat such consent may be expressedby that State 
by means of accession; or 

(^ All the parties have subsequently agreed that such consent 
may be expressed by that State by means of accession. 

4. Mr. MUUKA (Zambia) said that his delegation had 
endeavoured, through informal negotiations, to find a 
wording which wouldbroadentheprovisions of sub
paragraph (^)so as to facilitate accession to multilateral 
treaties by the largest possible number of States. Since 
those negotiations had not led to any promising results 
and it had become clear that any proposal by his 
delegationwould only meetthe same fate as the proposal 
for an a r t i c l e 5 ^ , it had decided not to put forward 
any proposal for the present. 

5. Mr. USENKO (Union of Soviet Socialist Republics) 
saidthathisdelegationwouldoppose article !2 as i t 
now stood. 

6. Aprogressiveapproach to the question of accession 
to treaties demandedthatparticipationin multilateral 
treaties, particularly genera! multilateral treaties, should 
be open to the largestpossible number of States, in 
accordance with the principle of universality and in 
furtherance of the genera! aims of co-operation between 
States with different political, economic and social 
systems. 

7. The present text of article !2wasareflection of the 
reactionary trend which hindered the development of 
co-operation between States, encouraged the creation 
of closed groups of States, and endeavoured to discrim
inate against socialist countries and developing countries. 
The statement in sub-paragraph (̂ ) that the agreement 
of thenegotiating States wasrequiredinorder that a 
State couldbecomeaparty to thetreatyby means of 
accession was an attempt to give legal expression to 
the reactionary trend to which hehadreferred,mthat 
it wouldhave the effect of limitinginternational co
operation and of promoting discrimination against 
socialist countries and developing countries. His 
delegationwouldthereforevoteagainst article !2. If 
article!2 were rejected,that would not leaveagap in 
the convention, since a compromise formula could 

^Forthediscuss ionof article 12 intheCommit teeof the 
Whole, see 18th and 105th meetings. 

doubtless be found which would prove acceptable to 
ah. 

8. Mr. DECASTRO (Spain) said that his delegation 
maintained its positionwith regard to article5 ^ a n d 
would therefore vote in favour of article!2. It would 
againurgetheConference, as i thadalready done at 
the 89thmeetingof theCommitteeof the Whole, to 
adopt a declaration or resolution on the principle of 
universality. 

9 Mr. HARASZTI (Hungary) said that article !2, in 
so far as it stated that it was possible to becomeaparty 
to a treaty by accession, expressed a unanimously 
accepted principle of international law and reflected 
State practice. Nevertheless, there were certain treaties 
which ought to be open to accession by all States. 
During the discussion on the proposed a r t i c l e 5 ^ , his 
delegation had given its reasons for sponsoring that 
proposal, and those reasons applied equally to the right 
of States to accede to treaties. Consequently, unless that 
right of accession were recognized in article !2, his 
delegationwouldnotbeabletovotein favour of the 
article. 

B ^ ^ ^2 ^ ^ я ^ о ^ ^ v̂ 7^ v ^ ^ ^ ^ , ^ ^ 

^ ^ ^ ^ ^ 

unless the treaty otherwise provides, instruments of ratifi
cation, acceptance, approval or accession establish the consent of 
a S t a t e t o b e b o u n d b y a t r e a t y u p o n : 

(^Their exchange between the contracting States; 
(^Their deposit with thedepositary; or 

(^Their notification to the contracting States or to the 
depositary, if so agreed. 

10. Mr. DENIS (Belgium) said he would like to have 
someclarificationof the meaning tobe attached to the 
concluding words ofthe article, ^if so agreed". It 
wasdifficultto see what thosewords coveredbearing 
in mind the opening proviso^Unless the treaty other
wise provides",which implied that the article contained 
aresiduaryrule. Moreover, it was not clear whether 
the words ^if so agreed"referredtothenotification 
or to the time at which the consent ofaState would be 
considered tohave been established, or to both. 

l l .S i r Humphrey WALDOCK (Expert Consultant) 
said that the three çasesset out in sub-paragraphs (я), 
(^) and (̂ ) constituted three alternatives. The first 
two referredtothemoreusual methods of establishing 
consent. The third dealt with the rather more special 
notification procedure, and the purpose of its concluding 
words ^if so agreed", was to indicate that sub
paragraph (^)would not apply unless it were so decided. 
However, the words were not absolutely necessary and, 
if any ambiguity resulted from their inclusion, he 
thought they couldbe dispensed with. Thosewords 

^ For thediscussionof article 13 intheCommitteeof the 
Whole, seel8th^and61st meetings. 
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had however been included in the text of article 13 
from the outset by the International Law Commission 
itself. 

12. Mr. YASSEEN (Iraq) said that, personally, he was 
inclined to share the view of the Expert Consultant 
that the words " if so agreed " could safely be dropped. 

13. Sir Francis VALLAT (United Kingdom) said that 
he was in favour of retaining the words " if so agreed ", 
which clearly referred only to the provisions of sub
paragraph (c). The provisions of sub-paragraphs (a) 
and {b) would apply in any circumstances, but those 
of sub-paragraph (c) would apply only if so agreed 
between the States concerned, and it was appropriate 
to make the position clear in that respect. 

14. Mr. ESCUDERO (Ecuador) suggested the insertion 
in the Spanish version of the conjunction " о " at the 
end of sub-paragraph (a), as had already been done 
at the end of sub-paragraph (b). That would make 
it absolutely clear that the three sub-paragraphs 
envisaged three separate and distinct cases. 

15. Sir Humphrey WALDOCK (Expert Consultant) 
said that, in the English version, the conjunction " or " 
at the end of sub-paragraph (b) made it perfectly 
clear that there were three alternatives; there was no 
need to insert the word " or " at the end of sub
paragraph (a). The suggestion relating to the Spanish 
text should be referred to the Drafting Committee; but 
he would point out, that there were many other articles 
in which the same form of drafting had been used. 

16. Mr. EUSTATHIADES (Greece) said he strongly 
urged that the wording of article 13 should be retained 
unchanged. There was no need to insert the 
conjunction " or " at the end of sub-paragraph (a); 
the text as it stood made it clear that it dealt with 
three alternatives. The first two, in sub-paragraphs (a) 
and (b), referred to the normal rule, which was reflected 
in the title of the article; that title, however, did not 
cover the exceptional case mentioned in sub
paragraph (c). 

17. It would be possible to improve the wording of 
article 13 by breaking it up into two paragraphs. The 
first would deal with the normal cases set forth in 
sub-paragraphs (a) and (b); the second would deal 
with the exception in sub-paragraph (c) and could be 
worded to read: " If so agreed, the notification to 
the contracting States, or to the depositary, of the 
instruments of ratification, approval or accession shall 
establish the consent of a State to be bound by a treaty." 
He was not making any formal proposal, however, as 
he did not wish to burden the Drafting Committee 
with a new task. He was prepared to accept the 
text as it stood, with the retention of the concluding 
words " if so agreed ", which were necessary. 

18. Mr. DENIS (Belgium) said that he had not proposed 
the deletion of the words " if so agreed ", but had 
merely asked for clarification of their meaning and 
effect. He had the impression that article 13 had been 
intended to serve the dual purpose of setting out the 
procedures whereby instruments were communicated 

and at the same time determining the moment at 
which consent was established. The drafting could 
perhaps be improved by dissociating the two ideas. 
The present text, with the qualification " if so agreed " 
for sub-paragraph (c), described the position in so far 
as the choice of procedure was concerned. As for 
the moment at which consent was established, the 
rule surely was that, unless the treaty otherwise 
provided, it was, according to the case, (a) the moment 
when the instruments were exchanged between the 
contracting States, (b) the moment when they were 
deposited with the depositary, or (c) the moment when 
they were notified. 

19. Sir Humphrey WALDOCK (Expert Consultant) 
said that if the words " if so agreed " did create the 
misunderstanding which the Belgian representative had 
in mind, they should, in his opinion, be deleted. They 
would seem to have been included because sub
paragraph (c) referred to rather special methods which 
were becoming very common in current practice. 

20. The PRESIDENT said that the matter was one 
which could be dealt with by the Drafting Committee. 
He invited the Conference to vote on article 13. 

Article 13 was adopted by 99 votes to none, with 
1 abstention.* 

Statement by the Chairman oj the Drafting Committee 
on articles 14-18 

21. Mr. YASSEEN, Chairman of the Drafting 
Committee, said that, in order to bring it into line 
with the titles of articles 9 bis, 10, 10 bis, 11 and 12, 
the Drafting Committee had amended the title of 
article 14 to read " Consent to be bound by " instead 
of " Consent relating to ". At the beginning of 
paragraph 1, it had deleted the words " to the 
provisions " after " without prejudice ", since those 
words were not to be found in the similar expressions 
in articles 23 bis and 62; in the Spanish version the 
words " de lo dispuesto en " had been added. In 
the English text, the Drafting Committee had replaced 
the expression " made plain " in paragraph 2 by 
" made clear " in order to bring it into line with the 
usual terminology of the convention. 
22. In the title of article 15, the Drafting Committee 
had deleted the words " of a State " after the word 
" obligation ", in order to simplify the wording, since 
it was obvious that it referred to an obligation of a 
State. 
23. In the title of Section 2, the Drafting Committee 
had adopted an amendment by Hungary (A/CONF.39/ 
C.1/L.137) to delete the words " to multilateral treaties " 
after the word " reservations ", since the adjective 
" multilateral " did not modify the noun " treaty " in 
the definition of a reservation given in article 2, 
paragraph 1 (d); that did not, of course, prejudice the 
question of reservations to bilateral treaties. 
24. The Drafting Committee had also made a few 
minor drafting changes in articles 16, 17 and 18, of 

6 No change was made Ъу the Drafting Committee. 
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which he need mention only two. First, in order to 
make the text of article 16 a little clearer, it had 
reworded sub-paragraph (b) to read " the treaty provides 
that only specified reservations, which do not include 
the reservation in question, may be made; or ". The 
second was to article 18. The text approved by the 
Committee of the Whole for paragraph 2 of that article 
referred to the formulation of a reservation " on the 
occasion of the adoption of the text or upon signing 
the treaty subject to ratification, acceptance or 
approval ". However, neither article 16 nor article 2, 
paragraph 1 (d) referred to the formulation of a 
reservation without adopting the text of a treaty; the 
Committee had therefore deleted the words " on the 
occasion of the adoption of the text " in article 18, 
paragraph 2. 

Article 14 ? 

Consent to be bound by part of a treaty 
and choice of differing provisions 

1. Without prejudice to articles 16 to 20, the consent of a 
State to be bound by part of a treaty is effective only if the 
treaty so permits or the other contracting States so agree. 

2. The consent of a State to be bound by a treaty which 
permits a choice between differing provisions is effective only 
if it is made clear to which of the provisions the consent 
relates. 

Article 14 was adopted by 99 votes to none. 

Article 15 8 

Obligation not to defeat the object and purpose 
of a treaty prior to its entry into force 

A State is obliged to refrain from acts which would defeat 
the object and purpose of a treaty when: 

(а) It has signed the treaty subject to ratification, acceptance 
or approval, until it shall have made its intention clear not 
to become a party to the treaty; or 

(б) It has expressed its consent to be bound by the treaty, 
pending the entry into force of the treaty and provided that 
such entry into force is not unduly delayed. 

25. Mr. WYZNER (Poland) said that article 15 referred 
to two situations where a State was obliged to refrain 
from acts which would defeat the object and purpose 
of the treaty. In its present wording, sub-paragraph (a) 
was somewhat restrictive, since signature, it would seem, 
was not the only way in which a State could express 
its intention to be bound by a treaty. Such an intention 
could also be expressd by an exchange of notes or 
other instruments, as had been pointed out by several 
Latin American representatives. If the principle of 
good faith in the observance of treaties was to be 
fully implemented, some reference to that possibility 
should be included in sub-paragraph (a). His 
delegation had therefore submitted an amendment 

7 For the discussion of article 14 in the Committee of the 
Whole, see 18th and 61st meetings. 

8 For the discussion of article 15 in the Committee of the 
Whole, see 19th, 20th and 61st meetings. 

An amendment was submitted to the plenary Conference 
by Poland (A/CONF.39/L.16). 

(A/CONF.39/L.16) for the insertion, after the words 
" it has signed the treaty ", of the words " or has 
exchanged instruments constituting the treaty ". 

26. The PRESIDENT put the Polish amendment to 
the vote. 

Tlie Polish amendment (A/CONF.39/L.16) was 
adopted by 65 votes to none, with 36 abstentions. 

Article 15, as thus amended, was adopted by 
102 votes to none. 

27. Mr. BILOA TANG (Cameroon) said he would 
like to have some clarification from the Expert Con
sultant of the meaning of the words " not unduly 
delayed " in sub-paragraph (£>)• After how long a 
time would entry into force be considered to have been 
" unduly delayed "? 

28. Sir Humphrey WALDOCK (Expert Consultant) 
said that that was a question which could only be 
answered in the light of the circumstances of each 
case. 

Article 16 » 

Formulation of reservations 

A State may, when signing, ratifying, accepting, approving 
or acceding to a treaty, formulate a reservation unless: 

(a) The reservation is prohibited by the treaty; 
(Z>) The treaty provides that only specified reservations, which 

do not include the reservation in question, may be made; or 
(c) In cases not falling under paragraphs (я) and (¿), the 

reservation is incompatible with the object and purpose of the 
treaty. 

29. Mr. OTSUKA (Japan) said that his delegation, in 
conjunction with the delegations of the Philippines and 
of the Republic of Korea, had submitted an amendment 
(A/CONF.39/C.l/L.133/Rev.l) to the Committee 
of the Whole at the first session in the hope of improv
ing the proposed rules on reservations by providing 
for machinery to test the compatibility of a proposed 
reservation to a treaty with the object and purpose 
of that treaty. Its amendment had, however, failed 
to obtain the support of the majority in the Committee 
of the Whole. His delegation now feared that the 
new rules embodied in article 16 and article 17 might 
lead to undesirable situations which would have the 
effect of permitting virtually any reservation that any 
party wished to make. 

30. In view of those considerations, his delegation 
would have to abstain from voting on articles 16 and 17. 
Should those articles be adopted by the Conference, 
his delegation sincerely hoped that the future parties 
to the convention would develop a sound practice in 
the application of those articles, in order to ensure the 
maximum measure of integrity for future multilateral 
treaties. 

31. Mr. WERSHOF (Canada) said that his delegation 

B For the discussion of article 16 in the Committee of the 
Whole, see 21st, 22nd, 23rd, 24th, 25th and 70th meetings. 
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wished to makeastatement of its understanding of the 
effect of articles 1 6 a n d l 7 . 
32. At the 25th meeting of the Committee of the 
Whole on 16 April 1968^, theExpertConsultant, 
replying to questions put by the Canadian representative 
at thepreviousmeetinginconnexionwith articles 16 
and 17,had said: 

His answer to the first question wasthatacontracting State 
could not purport, under article 17, to accept a reservation 
prohibited under article 16, paragraph (^ or paragraph ^ , 
because, by prohibiting thereservation, the contractingStates 
would expressly have excluded such acceptance. The second 
question was, where a reservation had not been expressly 
authori^ed,and at the same time was not one prohibited under 
article 16, paragraph (^, could a contracting State lodge an 
objection other than that of incompatibility with the object 
andpurposeof thetreaty7 The answer was surely^es. Fach 
contracting State remained completely free to decide for 
itself, in accordance with its owninterests, whether or not it 
would accept thereservation.^ 

33. His delegation was prepared to vote for articles!6 
and 17 ontheunderstandingthatthepassagehehad 
just quoted was a correct interpretation of the inter
national law on the formulation of reservations and the 
acceptance of and objection to reservations. 

34. Mr. BRAZIL (Australia) recalled that his 
delegations attitude towards the complexproblem of 
reservations had been stated at the 22nd and 24th 
meetings ofthe Committee of theWhole. It was still 
not convinced that the present articlesl6 and 17were 
asatisfactorysolutiontothat problem; it would prefer 
the inclusionofaclause providing for some machinery 
of control, such as had been proposed by the Japanese 
delegation. His delegation would therefore have to 
abstain from voting on art iclesl6andl7. 

35 Mr. BILGA TANG (Cameroon) said that his 
delegation attached great importance to the right of 
every State to formulate reservations to a treaty, 
provided they were not incompatible with its object 
and purpose. It was therefore prepared to vote for 
articles 16 and 17. 

^ ^ ^ ^ 

1. A reservation expressly authorised by a treaty does not 
require any subsequent acceptance by the other contracting 
Statesunlessthetreaty soprovides. 

2. WBhen it appears from the limited number of the 
negotiatingStates andthe object andpurpose of atreaty that 

^ See 25th meeting of the Committee of theWhole,paras.2 
and3. 

^ For the discussion of article 1 7 i n t h e Committee of the 
Whole, see 21st, 22nd, 23rd, 24th, 25th, 72nd and ^5th 
meetings. 

An explanatory memorandum (ABCC^F.39BI^ on the 
question of reservations to multilateral treaties, proposing an 
amendment to article 17, paragraph4(^ ,was submitted to the 
plenary Conference by the I^nion of Soviet Socialist republics. 

the application of the treaty in its entirety between all the 
parties i^ an essential condition of the consent of each one 
to be boundby the treaty, areservationrequires acceptance 
by all the parties. 

3. When a treaty is a constituent instrument of an inter
national ^organisation and unless it otherwise provides, a 
reservation requires theacceptance of the competent organof 
that organisation. 

4.1n cases not falling under the preceding paragraphs of this 
article andunlessthetreatyotherwise provides: 

^Accep tanceby another contracting State of areservation 
constitutes thereserv ingSta teapar ty to the treaty in relation 
tothat otherState if or when the t r ea ty i s in force for those 
States^ 

^ An objection by another contracting State to a reser-
vationprecludes theentry intoforceof thetreaty asbetween 
the objecting and reserving States unless a contrary intention 
^expressed by the objecting State; 

^ Anact expressing aState^sconsent t o b e boundby the 
treaty and containing a reservation is effective as soon as at 
least one other contractingStatehas acceptedthe reservation. 

5.For thepurposes of paragraphs 2 a n d 4 andunlessthe 
treaty otherwise provides, areservation is considered to have 
been accepted by a S t a t e i f it shall haveraised no objection 
to the reservationby the end of a period of twelvemonths 
after it was notified of the reservation or by the date on which 
it expressedi tsconsent tobeboundby thetreaty, whichever 
is later. 

36. Mr. KG^ALE^ (Union of Soviet Socialist 
Repubhcs)saidthat the positionof his delegation was 
that every State had a sovereign right to formulate 
reservations to a treaty and that it was unnecessary 
for such reservations to be accepted by other States. 
That view wasfullyinaccordancewiththe trends of 
contemporary international law andwiththeprinciple 
of the widest possibleparticipationofStatesin multi
lateral treaties. He noted that the attitude of the 
majority of delegations, expressed in two votes, differed 
from thatof his own, and he didnotthereforethink 
it appropriate to reopen the debate on the whole 
problem of reservations. But his Government reserved 
the right to defend its point of view when drawing up 
future multilateral treaties. 
37. To his delegation it seemed both wrong and 
dangerousto admit suchaclauseasparagraph4 (^), 
which provided that^an objection by another contract
ing State toareservation precludes the entry into force 
of the treaty as between the objecting and reserving 
States unless acontrary intention is expressedby the 
objecting State". Paragraph 4 (^) could have the 
effect of terminating the majority of existing treaties 
to which reservations and objections had been made. 
The principle stated in it was confirmed neither by 
accepted international practice nor by the frequently 
quotedadvisory opinionof thelntemational Court of 
Justice of 28 Mayl951.^ 
38. Intheinterestsof goodsenseandthestabilityof 
treaty relations, he would therefore appeal to the 
Conference to reverse the decision it had taken at 
thefirst session. He would not repeat thearguments 

^ S e e ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ , ^ ^ ^ ^ 
^ ^ ^ ^ . B . ^ o ^ , ^ 5 ^ p . l 5 . 
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advanced by his delegation at that session, but they 
were set out at length in the Soviet delegations 
explanatory memorandum on the question of reserva
tions to multilateral treaties (ABCGNF.39BL.3), at 
the end of which would be found his delegations 
amendment to article 17,paragraph4 (^), toreplace 
the word ^precludes" by the words ^does not 
preclude"and to insert theword^definitely"before 
theword^expressed". 

39. Mr WYZNER (Poland) said that while his 
delegation generally supported the articles on 
reservationsapprovedbytheCommitteeof the Whole, 
it had serious doubts as to the propriety of the rule 
laiddowninparagraph4(^)of articlel7. That rule 
had been subjected to a most interesting analysis in 
the explanatory memorandumbytheUSSR delegation 
on thequestion of reservations tomultilateraltreaties 
(ABCGNF.39BL.3). The presumption that a State 
objecting to a reservation to, say, one out of one 
hundred possible articles of a treaty, did not wish 
that treaty to enter into forcebetweenitself and the 
reserving State, was both unjustified and, from a 
juridical point of view, illogical. The natural 
presumption was in favour of the binding force of 
the remaining ninety-ninearticlestowhich no reserva
tion hadbeen formulated. 
40. Furthermore, the rule establishing apresumption 
in favour of the non-existence of treaty relations between 
the reserving and the objecting Statefound no support 
inthecontemporary practiceof States. Gutof some 
forty-seven instruments printed inthe UnitedNations 
^ 2 ^ ^ ^ ^ containing objections to reservations, only 
three contained declarations to the effect that the 
objecting State did not consider the whole treaty as 
being inforce between itself and the reserving State. 
Twenty-seven of those instruments expressed objections 
to reservations made in connexion with the 1958 Geneva 
Conventions on the Law of the Sea^, and six 
instruments to reservations made in connexion with the 
1961 Vienna Convention on Diplomatic Relations.^ 
Almost alltheobjectionsrelatedtoreservationsmade 
by morethanone State. 
41. If paragraph 4(^) of article 17 were applied in 
all those cases,the conclusion would have tobe drawn 
that the Geneva Conventions on the Law of the Sea 
and the Vienna Convention on Diplomatic Relations 
were not in force between a significant number of 
^tatespartiestothetreaties. That madeit clear that 
suchaprovision was not in keeping with the interest of 
soundtreatyrelationsingeneral. 
42. The Polish delegation was unable to support 
paragraph4^) of article 17, initspresentform and 
would vote infavour of the USSR amendment. 

43. Mr. SUAREZ (Mexico) said that in the Committee 
of theWhole his delegation had declared itself satisfied 

13 See Multilateral Treaties in respect of -which the Secretary-
General performs depositary functions (United Nations 
publication, Sales No. E68.V.3), pp. 322, 323, 327, 328 and 
333. 

14 Ibid., pp. 45-47. 

with paragraph 4 (b) of article 17 and had voted for 
it. Upon further reflexion, however, it now considered 
that the text approved by the Committee of the Whole 
was inadequate and it would accordingly vote for the 
USSR amendment. 
44. The Mexican delegation's present position was 
based on its view that the two principles governing the 
question of reservations and objections to reservations 
should be reconciled. The first principle was the 
freedom of sovereign States to enter into contracts, 
which meant that a contract was binding on a State 
only to the extent that the State concerned wished to 
be bound by it. The second principle was that of 
the integrity of multilateral treaties, the corollary of 
which was the prohibition of all reservations. That 
principle had been abandoned, in its absolute form, 
in order to allow the majority of States to accede, even 
partially, to as many multilateral treaties as possible. 
Obviously no State should be allowed to formulate a 
reservation which was incompatible with the object 
and purpose of a particular treaty. Only when a 
State's objection to a reservation was based on that 
specific ground would the treaty as a whole cease to 
be in force between the objecting State and the reserving 
State. Otherwise, the effect of an objection should 
fall only on those elements of the treaty to which a 
reservation had been formulated. 
45. Viewed in that context, paragraph 4 (b) was unduly 
severe. The effect of even a minor reservation would 
be that the treaty would not come into force between 
the reserving and the objecting State. The best 
solution would be to ensure that the treaty remained 
binding on the States concerned except for the provisions 
to which a reservation had been formulated. A State 
often objected to a reservation not because of the legal 
effects which its objection would produce, but for 
other reasons. Recognition of that fact was implied 
in article 19, paragraph 3, which dealt with cases 
where a State expressly declared that it wished to 
continue to be bound by a treaty. 
46. A State objecting to a reservation could, of course, 
declare that it was no longer bound by the treaty as 
between itself and the reserving State. Any such 
statement of intention should not be capricious or 
arbitrary and should only be made if the reservation 
destroyed the basic structure of the treaty. That 
assumption had been recognized by the International 
Law Commission in paragraph 1 of article 17, where 
it was stated that a reservation expressly authorized by 
a treaty did not require any subsequent acceptance by 
the other contracting States. The provision simply 
meant that, where a reservation was authorized, the 
reserving State was merely availing itself of a right 
which could not be restricted or denied by an objection. 
47. An objection to a legitimate reservation should not 
be allowed to deprive a treaty of its effects when its 
application could be beneficial to both the reserving 
and objecting State. That had happened in the past 
and it was in order to avoid it happening in the future 
that the Mexican delegation had now decided to support 
the USSR amendment. 

48. Mr. NETTEL (Austria) requested a separate vote 
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onthewords^thelimited number of thenegotiating 
States and" in paragraph 2. Hesaidhewasinfavour 
of their deletion, since there was nothing to indicate 
whatconstitutedalimitednumber of States within the 
meaning of the article. 

49. Mr. BOLINTINEANU (Romania) saidthat his 
delegation maintained its view that paragraph 4(^) 
required rewording along the lines proposed in the 
USSR amendment. An objection by a contracting 
State toareservation should only affect those provisions 
with respect to which the reservation had been 
formulated, unless a contrary intention had been 
definitely expressed by the objecting State. The 
solution proposed in the present text of paragraph4(^) 
was inconsistent with the usual practice of States,which 
was not to prevent the entry into force of the remainder 
ofatreaty simply because an objection had been lodged 
in connexion with a reservation. An objection to a 
reservation should be interpreted in accordance with 
t h e p r m c i p l e ^ ^ ^ ^ ^ . 
50. One argument adduced in support of para-
graph4(^) was that thepresent text wouldbemore 
appropriate where an objecting State inadvertently 
failed to stateits contrary intention and thus prevented 
a treaty from coming into force, although that had 
not been its intention. That argument was not 
convincing. The possibility of suchathing happening 
would be avoided by providing thatacontrary intention 
mustbe definitely expressed. Adoptionof the Soviet 
Union amendment would safeguard the purpose of 
reservations, which wasto ensurethatasmany States 
aspossibleparticipated inmultilateraltreaties. 

51 Mr. VALENCIA-RODRIGUEZ (Ecuador) said 
that his delegation supported the Soviet Union 
amendment to paragraph4(^)for the following reasons. 
First, it preserved a proper respect for theprinciple 
of the sovereign equahtyof both the reserving and the 
objecting State by recognizing not only the right to 
formulate areservationto atreaty but also theright 
to object to a reservation. Secondly, it allowed the 
objecting State to decide whether or not thetreaty as 
awhole should come intoforcebetween itself andthe 
reserving State. At the same time it presumed that in 
principle the treaty should come into force,since there 
was no reason to presume that a reservation to a 
particular provision affected the integrity of thetreaty. 
Thirdly, it wasaruleconsistent with theprogressive 
development of international lawsinceit would allow 
more States to become parties to general multi
lateral treaties of mterest to the international community. 
Itthusreaffirmedtheprinciple of universality. 

52. When the question had been discussed in the 
Committee of the Whole at the first session, no 
fundamental objections had been raised to the principle 
of the reversal of the presumption. It had been argued 
that such a reversal would impose an excessive 
obligation upon States^ and that an objecting State 
might inadvertently enter into relations with the 
reserving State through the treaty to which the 
reservation had been formulated, when in fact the 
objecting Statewishedtoavoid such relations. But it 

was for the State to which a reservation had been 
communicatedto determineitsposition andtodecide 
whether it wishedto object tothereservation and, if 
so, whether the treaty as a whole, except for the 
provisions to which the reservation had been formulated, 
should remam in force between itself and the reserving 
State. The formulation of reservations incompatible 
with the object and purpose of atreaty was prohibited 
under article 16(^). It would thereforebe better to 
start from the presumption that those parts of a 
treaty to which reservations could not be formulated 
wereinforce betweenthe objecting and thereserving 
State. 
53. In the light of those views, the Ecuadorian 
delegation would vote infavour of the SovietUnion 
amendment. 

54. Mr.WERSHGF (Canada) said that his delegation 
could not agree with the arguments adduced in support 
of the USSR amendment. The present text of 
paragraph4(^) had been proposed by the International 
Law Commission and approvedby the Cormnitteeof 
the Whole at the first session. Amendments similar 
to the USSR amendment had been rejected after a 
lengthy debate. 
55. The combined effect of articles 16 and 17 as 
approvedby the Committee of theWhole was already 
quite wide and sufficiently flexible. The Canadian 
delegation would therefore vote for article 17 in its 
present form. When a contracting State objected to 
areservation, it was reasonable that its objection should 
preclude the entry into force of a treaty as between 
itself and thereservingState. 

56. Mr. ZABIGAILG (Ukrainian Soviet Socialist 
Republic) said that article 17 restricted theprinciple 
of universality andlimited the participation inmulti-
lateral treaties of a large number of States. The 
concept on which it was based might perhaps have 
been justified at a time when the international 
community had been aboutaquarter of its present size. 
With the creationof theUnited Nations, which now 
numbered over one hundred States, the interests of 
all must be taken into account. A State which 
formulated a reservation to a treaty should not be 
precluded fromparticipationinthe treaty as a whole 
if it accepted the main provisions of the treaty. That 
view had been supported by the InternationalCourt 
of Justice in the advisory opinion it had deliveredin 
1951 and by theUnited Nations General Assembly in 
its resolution 598 (VI). 
57. The principle most consistent with present practice 
was that the effect ofareservation did not automatically 
invalidate a treaty between the objecting and the 
reserving State. The Conference should not now 
endorse the concept expressed in paragraph 4(^) of 
articlel7,which had become obsolete and was fraught 
withdiscriminatory elements. 
58. His delegationwouldtherefore vote against paraD 
graph 4(^) and in favour of the Soviet Union 
amendment. 

59. Mr. CARMONA (Venezuela) said that his 
delegation supported the USSR amendment topara-
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graph 4 (b). Venezuela had made a reservation to 
article 6 of the 1958 Convention on the Continental 
Shelf and the Netherlands had objected to that 
reservation,15 which related only to the question of 
the division of the continental shelf by the median 
line. In February 1969 the International Court of 
Justice 1G had decided that such a reservation was not 
incompatible with the basic principles of the Convention. 
If the present wording of sub-paragraph 4 (b) were 
maintained, the result in the case he had referred to 
would have been that the Convention on the Con
tinental Shelf would not be in force between Venezuela 
and the Netherlands, although it contained matters 
of concern to both countries, and it was in the interests 
of the international community as a whole that it should 
be applied. In his view, it should be left to the free 
will of the objecting State to decide whether or not it 
wished the treaty as a whole to remain in force between 
the two States concerned. 

60. With respect to paragraph 2 of article 17, it would 
be remembered that, at the 84th meeting of the 
Committee of the Whole, France had withdrawn a 
number of amendments on the same lines, and it would 
hardly be logical to reject the principle concerned as 
a general rule for the convention, while retaining it 
in an article concerning reservations where it would be 
more harmful. 
61. It appeared that the International Law Com
mission had been concerned over the right of veto 
which sometimes applied to a treaty concluded between 
a small number of States. In such treaties as those 
governing the European Common Market or the Latin 
American Common Market, the consent of all the 
States concerned was necessary for the economic union 
envisaged to be realized. Such treaties reserved the 
right of any of the States not to accept a given decision, 
and opposition to a decision would make its acceptance 
impossible. But if that principle were accepted as it 
stood, it would amount to reintroducing the old principle 
of requiring unanimity in the conclusion of treaties, 
which had fortunately been abandoned in recent years. 
It would therefore not be sufficient to delete the words 
" the limited number of the negotiating States and ", 
as proposed by the Austrian representative, because 
that would still leave the door open to a veto. The 
whole of paragraph 2 should be deleted, and he therefore 
asked that a separate vote be taken on that paragraph, 
in order to make clear the decision of the Conference 
on that point. 

62. Mr. RUEGGER (Switzerland) said he was not 
surprised that so many difficulties had arisen over the 
thorny problem of reservations. With regret he must 
confess that his delegation was as puzzled now as it 
had been at the first session about paragraph 3 of 
article 17, regarding which he would refer to his 
delegation's statement at the 21st meeting of the 
Committee of the Whole. Switzerland still considered 
that it would be better, instead of attempting to resolve 

и Ibid., p. 333. 
1 0 See North Sea Continental Shelf, Judgment, I.C.J. Reports, 

1969, p. 3. 

that particular problem in the convention, to delete 
paragraph 3. 
63. The discussion at the present meeting and at the 
previous one had emphasized the need for legal 
machinery to resolve the problems that might arise, 
since it was obvious that difficulties would occur that 
could not be solved in advance. 

64. Mr. HUBERT (France), referring to the proposal 
by the Austrian representative to delete from 
paragraph 2 the reference to " the limited number of 
the negotiating States ", said that in the Committee 
of the Whole, France had withdrawn its amendments 
concerning restricted multilateral treaties in order to 
facilitate the work of the Conference. Its withdrawal 
of those amendments did not mean that the French 
delegation bad changed its views, and in the light of 
that withdrawal, it much regretted the proposal to 
delete the provisions drafted by the International Law 
Commission. The objection that the article lacked 
precision was not convincing, since many other articles 
lacked precision, but had nevertheless been accepted 
because they were regarded as necessary. The whole 
of paragraph 2 should be retained in the convention as 
it stood. 
65. The French delegation appreciated the force of the 
arguments put forward by the Soviet Union represent
ative concerning paragraph 4 (b), and would vote for 
the Soviet Union amendment. 

66. Mr. RATTRAY (Jamaica) said that article 17 
could not apply until the criteria regarding reservations 
in article 16 had been met. Furthermore, if a 
reservation was permitted, article 18 provided that it 
must be communicated to the other contracting parties, 
and that if any State objected to such a reservation, 
it must communicate its objection to the other contract
ing parties. Consequently, there was every opportunity 
for any contracting party to become aware of the 
content of a reservation, and to state its position 
regarding such reservation. The question was whether, 
when a State objected to a reservation, it should take 
the additional step of indicating whether or not it 
considered itself to be bound by the treaty as a whole 
in relation to the State making the reservation. His 
delegation was prepared to accept either the Soviet 
Union's formula or that proposed by the International 
Law Commission. Article 18 provided an appropriate 
opportunity for a State to explain an objection and to 
say whether, in the light of the nature of the reservation 
concerned, it considered itself bound by the treaty in 
relation to the reserving State. Consequently he would 
not vote against the Soviet Union proposal, but at 
the same time he was prepared to accept the Inter
national Law Commission's draft. 

67. Mr. NÉMECEK (Czechoslovakia) said that his 
delegation maintained the view it had expressed at 
the first session that all States should strive to ensure 
that contractual relations should be as extensive as 
possible. It would not further that aim to have a 
provision in the convention which automatically 
precluded the existence of treaty relations between two 
States if one of them objected to a reservation made by 
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the other. It was desirable to avoid misunderstandings 
that might have serious legal consequences, and his 
delegation would therefore support the USSR 
amendment. 

68. Mrs. ADAMSEN (Denmark) said she regretted that 
her delegation could not agree with the Austrian propos
al to delete thereferenceinparagraph2to alimited 
number of negotiating States. On the contrary, in her 
delegation's view, thevery fact that alimited number 
of States concluded a treaty was sufficient reason to 
applyaveto rule, regardless of the object and purpose 
of the treaty. 
69. Denmark wasapar ty tomany treaties concluded 
byasmallnumberofStates, and was likely to conclude 
many more such treaties inthe future. Consequently, 
it wasimportantfor her Govemmentthat the future 
convention on the law of treaties should include a 
rule that a reservation to such treaties required 
acceptance by all parties. Denmark would therefore 
vote for paragraph2ofarticlel7 as submitted to the 
Conference. 

70. Mr. SHUKRI (Syria) said that at the first session 
his delegation had proposed an amendment to 
paragraph 4(^) (ABCONF.39BC.1BL.94), providing 
that an objection by another contracting State to a 
reservation would not ^ ^ ^ ^ preclude the entry into 
force of the treaty asawhole,but only the application 
of the provision to which the reservation referred, 
unlessthe other party expressedadesiretocancelthe 
treaty ^ ^ ^ . Like the Soviet Union and Poland, 
Syria considered that that formula was more consistent 
with international practice. Since any Statelodging a 
reservation mustdo so withinthelimitslaid down in 
article 16,there did not appear tobe any sound legal 
argument against restricting the effects of such reserva
tions. Nottolimittheeffectmightleadto abuses, since 
it would enableacontracting party arbitrarily to preclude 
the entry into force of the whole treaty merely on 
account of a reservation to a minor provision. The 
Conference shouldreflecton theconfusion that could 
result with regard to existing treatiesto which reserva
tions had been attached, and which nevertheless still 
remainedinforcebetweenthereservingandobjecting 
States. 
71. For thosereasons Syria supported in principle the 
Soviet Union amendment as an improvement to 
paragraph4(^). It womdvote for that amendment, 
and tf it was not adopted would abstain from voting on 
articlel7asawhole. 

72.SirHumphrey WALDOCK (ExpertConsultant), 
referring to paragraph 2, said that there was an element 
of compromise in the drafting of the articles on reserva
tions asawhole. When the International Law Commis
sion had begun its work on those articles, many States 
had had strong misgivings concerning the whole notion 
of aflexible system of reservations. Indrafting those 
articles, theCommissionhadhadtotakeintoaccount 
the various pointsofviewonthequestionas a whole 
morder toarrive at atext that had someprospect of 
general acceptance. The Commissionhadregarded one 
point asessentialinorder to arrive atacompromise, 

and that was the rule in paragraph2which limited the 
flexible system for some types of treaty. 
73. Paragraph4 (^) alsoformedpart of the general 
structure of the articles on reservations directed towards 
arrivingatatext that would havethebest chance of 
winning general agreement. The International Law 
Commissionhad taken the view that, if the rule had been 
expressed conversely,so as to put the onus on the object
ing State to say that the treaty was to come into force, 
that might be some encouragement to the free making of 
reservations; and also that perhaps the logical intention 
to attribute toaState was an intention not to have treaty 
relations withthereserving State. Thathadcertainly 
been the classical position in the past and it was thought 
perhaps that that was the intention that should be 
attributed to the objection. Furthermore,an objection 
mightbe madewith the aimof trying to persuadethe 
reserving State to withdraw its reservation, but the 
pressure to withdraw it would be only slight if the treaty 
was to come intoforcein any case. Those werethe 
kind of considerations thatseemed to justify the formula
tion ofarule of that kind. 
74. However, as some representatives had pointed out, 
the problemwas merely that of formulatingarule one 
way or the other. The essential aim was to have a 
stated rule asaguide to the conduct of States, and from 
thepointofviewofsubstanceit was doubtful if there 
was any very great considerationin favour of stating 
the rule in one way rather than the other, provided it was 
perfectly clear. The Commission had discussed various 
possible ways of formulating the rule; it had not 
consideredthatanygreatquestionof substance was at 
issue. The aim had been to find what was the normal 
intention to attributetoaState. It would appear that 
the views of members of the Commission and of 
delegations had been evolving over the past seven or 
eight years. What was required now was to determine 
thegeneral sense of the Conference regarding the rule 
it would prefer to include in the convention. 

75. Sir Francis VALLAT (United Kingdom) said that 
he wished to explain his delegation's vote on articlel7. 
The United Kingdom had voted for articlel6 because 
it supported the principle thatareservation should not 
be formulated if it was incompatible with theobject 
andpurposeof atreaty. His delegation did not feel 
that article 17 followed the application of that principle 
to its logical conclusion. The article opened the door 
too wide and was too flexible, and consequently the 
United Kingdom would abstain from voting on article 17 
asa whole. That was becausehis delegationdidnot 
wishtoraise objectionsif theConference as awhole 
liked articlel7as it stood. 
76. The same applied to the Soviet Union amendment; 
if the Conference preferred that text, the United 
Kingdom would raise no objections, and would 
accordingly abstain from voting on the amendment. 
77.ThePRESIDENTsaid that he would invite the 
Conference to vote first on the Austrian amendment for 
the deletion of the phrase ^the limited number of 
negotiating States and" in paragraph 2. 

7 B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ d ^v B^ t ^ ^ 
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78. Mr. TAYLHARDAT (Venezuela) said that in view 
oí the result of that vote his delegation withdrew its 
request for a separate vote on paragraph 2. 

79. The PRESIDENT invited the Conference to vote 
on the USSR amendment to paragraph 4 (b). 

The USSR amendment (A/CONF.39/L.3) was 
adopted by 49 votes to 21, with 30 abstentions. 

80. Mr. ROMERO LOZA (Bolivia) said that he had 
voted for the Soviet amendment because Bolivia 
considered that an objection to a secondary clause of 
a treaty should not preclude the entry into force of 
the treaty as a whole between the reserving and objecting 
States. He wished to make it clear, however, that, 
although such a reservation would not affect the entry 
into force of the treaty as between the two parties 
concerned, it would still apply with respect to the article 
concerned. 

81. Mr. USENKO (Union of Soviet Socialist Republics) 
said that he agreed with the representative of Switzerland 
that paragraph 3 should be deleted; it was already 
covered by the provisions of article 4. He therefore 
asked for a separate vote on paragraph 3. 

82. The PRESIDENT invited the Conference to vote 
on paragraph 3. 

Paragraph 3 was adopted by 61 votes to 20, with 
18 abstentions. 

Article 17 as a whole, as amended, was adopted by 
83 votes to none, with 17 abstentions. 

The meeting rose at 6.35 p.m. 

ELEVENTH PLENARY MEETING 

Wednesday, 30 April 1969, at 3.15 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 17 (Acceptance of and objection to reservations) 
(continued) 

1. The PRESIDENT invited any representatives who 
wished to do so to explain their votes on article 17 at 
the previous meeting. 
2. Mr. STEVENSON (United States of America) said 
his delegation wished to make clear what it understood 
to be the meaning of the term " object and purpose " 
as used in articles 15, 16 and 17 and in various sub
sequent articles. At the first session, his delegation 
had co-sponsored an amendment (A/CONF.39/C.1/ 
L.126 and Add.l) to replace the words " object and 

purpose " in article 16, sub-paragraph (c) by the words 
" character or purpose ", because it had been uncer
tain whether the traditional reference to the object and 
purpose of the treaty was intended to cover the concept 
of the nature and character of a treaty. The amend
ment had been referred to the Drafting Committee, 
which had not considered it proper to change the 
expression " the object and purpose of the treaty ", 
which had been used by the International Court of 
Justice and was to be found in many legal texts. 
3. His delegation noted that the International Court of 
Justice, in its advisory opinion on the Genocide 
Convention, had used the term " object and purpose " 
in summarizing its conclusions on the admissibility of 
reservations, thus setting up the criterion of com
patibility with the object and purpose of the treaty. In 
reaching its conclusions, however, the Court had 
emphasized that the kind of reservation that might be 
made was governed by the " special characteristics " 
of the Convention; the Court had stated that " The 
origins and character of that Convention, the objects 
pursued by the General Assembly and the contracting 
parties, the relations which exist between the pro
visions of the Convention, inter se, and between those 
provisions and these objects, furnish elements of inter
pretation of the will of the General Assembly and the 
parties ".1 In the light of that opinion, the United 
States understood the expression " object and purpose 
of the treaty " in its broad sense as comprehending the 
origins and character of the treaty and the institutional 
structure within which the purpose of the treaty was 
to be achieved. 

4. Mr. BADEN-SEMPER (Trinidad and Tobago) said 
that his delegation had voted in favour of article 17, 
although the wording and content of some of its pro
visions, such as paragraphs 3 and 4 (c), left much to 
be desired. In particular, his delegation wished to 
state categorically that it did not regard paragraph 5 
as lex lata. The provision clearly represented a pro
gressive development of international law, but it was 
not a wholly satisfactory one. His delegation had no 
doubt concerning the existence of the principle of 
acquiescence in international law and would have been 
quite prepared to accept that principle instead of para
graph 5; on the other hand, there was no rule or prin
ciple in customary law under which a reservation would 
be regarded as accepted by a State merely by reason 
of its silence or of the passage of time. Indeed, in the 
Committee of the Whole his delegation had consistently 
refrained from supporting amendments advocating 
acquiescence through the mere passage of time, and 
it therefore had considerable doubts as to the desir
ability or workability of paragraph 5. 

Ai tide 18* 

Procedure regarding reservations 

1. A reservation, an express acceptance of a reservation 
and an objection to a reservation must be formulated in writing 

1 I.CJ. Reports, 1951, p. 23. 
2 For the discussion of article 18 in the Committee of the 

Whole, see 23rd and 70th meetings. 
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and communicated t o t h e contracting States and other States 
entitled tobecome^ parties to thetreaty. 

2. If formulated when signing the treaty subject to 
ratification, acceptance or approval, a reservation must be 
formahyconfirmedby the reserving State whenexpressing its 
consent to be bound by the treaty. In suchacase the reservation 
shall be considered as having been made on the date of its 
confirmation. 

3. An expressacceptance of, or an objection to,areservation 
made previously to confirmation of the reservation does not 
itself require confirmation. 

1. Areservationestablishedwithregardtoanother party in 
accordancewitharticlesl6, 1 7 a n d l 8 : 

(^^lodifies for the reserving State in its relations with that 
other party the provisions of the treaty to which the reservation 
relates to the extent of the reservation;and 

(^ modifies those provisions to the same extent for that 
other party in its relations withthe reserving State. 

2. The reservation does not modify the provisions of the 
treaty for the other parties to the treaty ^ ^ ^ . 

3. WhenaState^objectingtoareservation has not opposed 
the entry into force of the treaty between itself and the 
reserving State, the^ reservation has the effectsprovided for in 
paragraphs 1 and 2. 

5. Mr. YASSEEN, Chairman of the Drafting 
Committee, said that the Draftmg Committee had made 
no change in the title of article 19 proposedby the 
International Law Commission. It had, however, 
altered thewordingofparagraph3 so astotakeinto 
account the USSR amendment (ABCONF.39BL.3), 
which the Conference had incorporated in article 17, 
paragrar^h4 (^) at the previous meeting. 

6. Mr. HADJIEV (Bulgaria) said that, at the first 
session, the Bulgarian, Romanian and Swedish deleD 
gâtions hadsubmitted an amendment(ABCGNF.B39B 
C.1BL.157 andAdd.l) witha viewtoreformulating 
paragraphlofart iclel9inmore precise terms. The 
amendment had been referred to me Draftmg Commit
tee which, however, had not taken it^into account. His 
delegationwasconvincedthatitwouldbedesirableto 
incorporatesuch an amendment, andproposedthatit 
should be referred once again to the Drafting Commits 
tee. If the amendment were adopted, it would not 
only eliminate some unnecessary repetition from the 
text, but would have the advantage of stressing the 
bflateral relationship which thereservations machinery 
established betweenthereserving State and the State 
accepting the reservation. 

7.Mr.YASSEEN, Chairman of the Drafting Commit
tee, saidthattheDraftingCommittee had considered 
the amendment, buthaddecidednottoincorporateit 

3 Forasubsequent change in thetext of articlel8, see 29th 
plenary meeting. 

4 For the discussionof article 19 in the Committee of the 
Whole, see25thand70thmeetmgs. 

in the text of article 19. Nevertheless, if the Confer
ence so wished, theDraftmgCommitteewas prepared 
to review the text. 

8.The PRESIDENT suggested that the Conference 
should vote on the text before it,on the understanding 
that theDraftmgCommitteewonldagain consider the 
amendment submitted by the Bulgarian delegation. 

9. Mr. WERSHOF (Canada) asked whetherthe Confer-
encewouldhaveanopportunity toreconsiderthetext 
of article 19 inthe event of the DraftingCommittee 
deciding to incorporate the amendment, which some 
delegations regarded as substantive. 

lO.The PRESIDENT said that, if the Drafting 
Committee decided to alter the text after the vote,the 
article would be resubmitted tothe Conference. 

1. Unless the treaty otherwise provides, a reservation may 
be withdrawn at any time and the consent of aState which 
has accepted the reservation is not required for its withdrawal. 

2. Unless the treaty otherwise provides or it is otherwise 
agreed, the withdrawal becomes operative in relation to another 
contractingState only when notice of it has beenreceivedby 
that State. 

11. Mr. YASSEEN, Chairman of the DraftingCommit
tee, saidthattheDraftingCommitteehad not altered 
the title of article 20, but had considered that para
graph 2 didnot indicate clearly enough the State in 
relation to which the withdrawal of a reservation 
became operative. It had therefore replaced the last 
phrase of that paragraph by the words ^the with
drawal becomes operative in relation to another con
tracting State only when notice of it has been received 
by that State". 

12.The PRESIDENT drew attention to the two amend
ments to article 20 submitted by the Hungarian delega
tion (ABCONF.39BL^17 and L.18). 

13. Mrs. BOKOR-SZEG^ (Hungary) said thather del
egation's amendment to paragraph 1 (ABCGNF.39B 
L.17) related to drafting only and was designed to bring 
that provisioning line with article 18, whereit was 
stated that a reservation, an express acceptance of a 
reservation andanobjectionto areservationmustbe 
formulated inwriting. TheHungariandelegationhad 
submitted a similar amendment (ABCONF.39BC.1B 
L.178) during the first session, but the Drafting 
Committee had not takenthat suggestion into account, 
although it had notgivenany reasons for its decision. 
14. The Hungarian proposal to include a new para-

^ F o r further discussion of article 19, see29th, 32nd^and 
33rd plenary meetings. The t i t leandtext of theart^cle were 
amended. 

^ F o r t h e discussionof ar t icle20intheCommittee of the 
Whole, see25thand70th meetings. 

Amendments were submitted to the plenary Conference 
by Hungary (ABCONF.39BI^.17 and 1̂ .18̂ . 
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^raph2 (ABCONF.39BL.18)hadbeensubmittedin 
the belief that, if a provision on the withdrawal of 
reservations was included, it was essential that there 
should also be areference to thepossibility of with
drawing objections to reservations, particularly since 
that possibility already existed in practice. The 
proposal to amend paragraph3followed logically from 
theproposed new paragraph 2. Paragraph 3 restated 
the provisions of paragraph2as revised by the Drafting 
Committee atthefirst session, withthe additionof a 
new sub-paragraph(^),to make it clear that thewith-
drawalof anobjectiontoareservation became opera
tive only when notice of ithadbeenreceivedby the 
Statewhichhadformulatedthereservationconcerned; 
her delegation believed that, whereas the withdrawal 
of areservation affectedthe existing relationsbetween 
the reserving State and the other parties, withdrawal 
of anobjection directly concerned only the objecting 
State and reserving State. If the amendment were 
adopted, the title of article 20 would have to be 
changed. 

15. Mr. YASSEEN, Chairman of the Drafting Commit
tee, said that, at the first session, the Drafting Commit-
tee had not incorporated the Hungarian amendment 
to paragraphlon the ground that it wasasubstantive 
proposal on which adecision shouldbetakenby the 
Conference. 

16.Mr.PINTO (Ceylon) saidthatthelnternational 
Bank forReconstruction and Development had sugges-
t e d i n i t s secondwrittenstatement (A^CONF.39B7B 
Add.2, paragraph 10) that the words^or organization" 
^shouldbe inserted after the words ^of a State" in 
article20,paragraph 1. Hebelievedthat that was a 
nsefulamendment,which would eliminate the apparent 
inconsistency between the text of article 17, para
graph 3, as adopted by the Conference at the previous 
meeting and article20, paragraph 1 as submittedby 
theDrafting Committee. Hetherefore suggestedthat 
the Drafting Committee should consider inserting the 
words^ororganization"in paragraph 1. 

17.Mr.MAASGEESTERANUS(Netherlands) sup
ported that suggestion. 

18.Mr.BRAZIL(Australia)notedthattheti t leof 
^ection2of Partllwhichhadbeen^Reservationsto 
multilateral treaties"inthe International Law Commis
sion's draft, had been abbreviated to^Reservations", 
without any reference to multflateral treaties. The 
Chairman of the Drafting Committee had stated at 
the previousmeeting that thedeletionhadbeen made 
inordertoavoidprejudgingthequestionof the possi
bility of entering reservations to bilateral treaties. The 
Australian delegation did not wish to engage in a 
discussion of that theoretical question, but wanted to 
ascertain whether its understanding that articlesl6 and 
17 applied only to multilateral treaties was correct. 
If so, i tmightbebesttorevert totheti t leproposed 
by the International Law Commission. 

19.ThePRESIDENTsaidthat, personally, hehad 
been surprised to hear that the Drafting Committee 
had entertained the idea of reservations to bilateral 

treaties. As alaw student, he had been taught that 
that idea was a contradictionin terms, for when one 
party to suchatreatyproposedachange, that constitu-
tedanewproposahnotareservation. Hehadinter-
pretedtheabbreviationof the title of Section2as an 
admission that the applicability of reservations only 
tomultilateraltreaties wasself-evident. If therewere 
any doubt on the matter, the Drafting Committee would 
do well to revert to the title proposed by the Inter-
nationalLaw Commission. 

20. Mr. YASSEEN, Chairman of the Drafting Commit
tee, saidthat some members of theDraftingCommit-
tee had thought that the practice of certain States might 
convey theimpression that reservationscouldbe made 
tobilateraltreaties. Thedeletionof thereferenceto 
multilateral treaties from the title of Section2did not, 
however, mean that the Drafting Committee had 
decided that reservations to bilateral treaties were 
possible. The purpose of the deletion had merely 
been not to prejudge the question in any way. 
21. Speaking as the representative of Iraq, he said he 
fully sharedthePresident's view that any changepro-
posedtoabilateraltreatyrepresentedanewofferand 
couldnotbe regardedas areservation. 

22.The PRESIDENT asked whether the Drafting 
Committee agreed that the procedures set out in the 
articles in Section2related only to multilateral treaties. 

23. Mr. YASSEEN, Chairman of the Drafting Commit
tee, said he was not in a position to confirm that 
statementonbehalf of the entireDrafting Committee, 
which had not been unanhnousonthe point. 

24.The PRESIDENT said that, independently of the 
principle involved, the procedures laid down in the 
articles on reservations that the Conference had consid
ered were not applicable to bilateral treaties. 

25. Mr. BRAZIL(Australia) saidthat his delegation 
was satisfied with the explanation given by the Pre
sident. 

26. Mr. MARESCA (Italy) said that diplomacy, of 
which treaties were the solemn conclusion, was a 
writtenart: the most eloquent oratory was of no av^il 
unless the provisions agreed upon were satisfactorily 
written down. All the component parts of the conven
tion must be governed by that fundamental requirement 
of diplomatic style. Reservations must of course be 
formulatedinacceptable terms, and all representatives 
whohad experience of drafting in ministries of foreign 
affairs were well awareof the difference between the 
general idea of a reservation and its actual written 
formulation. That consideration applied equally to 
the converse operation of the withdrawal of a reser
vation; reservations might be regarded as the disease 
of treaty-making, and the withdrawal of reservations 
as the convalescence and cure. 

27. The relations between a reservation and an 
objection toareservation was the same as that between 
a claim and a counter-claim. The extinction of a 
claim,or the withdrawal of areservation,wascounter-
balancedby the extinction of a counter-claim or the 
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withdrawal of an objection toareservation,which was 
equally a diplomatic and legal procedural stage in 
treaty-making. 
28. His delegation therefore whole-heartedly supported 
both the Hungarian amendments. 

29. Mr. CASTREN (Finland) said that his delegation, 
too, supported the Hungarian amendment to para-
graphl(ABCONF.39BL17), particularly since Austria 
and Finland had submitted a similar amendment 
(ABCGNF.39BC.1BL.4 and Add.l) during the first 
session. His delegationalso agreedwiththeideaand 
content of the second Hungarian amendment (AB 
CGNF.39BL.18). 

30 Sir FrancisVALLAT(United Kingdom) said he 
consideredthatboththeHungarian amendments were 
substantive, and should be voted on by the Conference. 
His delegation could support the amendment topara-
graph 1, in the belief that clarity of action in that 
respect was desirable. 
31. TheUnited Kingdomalsoconsidered it usefulto 
laydownaprocedure for the withdrawal of objections 
to reservations, and could therefore support the Hunga-
rianproposalfor anewsub-paragraph 3 (^). Onthe 
other hand, it believed that the last phrase of the 
proposed new paragraph2was superfluous, inview of 
the differing nature of reservations and objections to 
reservations; the consent of the reserving State was 
self-evidently not required for the withdrawal of the 
objection,and an express provision to that effect might 
suggest that there wassomedoubtonthe point. His 
delegation would therefore support both the Hungarian 
amendments if the concluding phrase were omitted from 
the proposed new paragraph 2. 

32. Mr.VEROSTA (Austria) said that his delegation 
agreedwith the Austrahan representative that it might 
be inadvisable to drop the reference to multilateral 
treaties from the title of section 2. 
33. HisdelegationcouldsupportboththeHungarian 
amendments. 

34.ThePRESIDENTsuggested that the words^in 
writing" might be inserted after the word ^with
drawn" in the new paragraph 2 proposed by the 
Hungarian delegation. 

35. Mrs. BGKOR-SZEG^ (Hungary) said that her 
delegation could acceptthatsnggestion and theUnited 
Kingdomproposalto delete thewords after^at any 
time"from the new paragraph 2. 

36.The PRESIDENT invited the Conference to vote 
on the Hungarian amendment to paragraph I (A^ 
CONF39BL.17). 

7B^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ 2 ^ ^ ^ ^ ^ , 

37.The PRESIDENT invited the Conference to vote 
on the Hungarian proposal foranewparagraph2and 
paragraph3(ABCGNF.39BL.18). 

38. Mr.WERSHOF (Canada) said that his delegation 
had abstained in the vote onthe second Hungarian 
amendment (A^CONF.39BL.18) becauseparagraph 3 
of the Hungarian draft was based on the text approved 
by the Committee of the Whole at its 70th meeting, 
whereas the Drafting Committee had since improved 
that wording. It would beapi ty if that improvement 
were to be lost merely because the Hungarian amend
ment had been subnfltted before me Draftmg Commit-
tee's text. His delegation's abstention had not been 
promptedby the substance of theHungarian amend
ment. 
39. Mr.YASSEEN (Iraq) said that his delegation had 
abstainedfrom voting on the first Hungarian amend
ment because the inclusionof the words^inwriting" 
introduced an unnecessary additional condition into a 
procedure which should be facilitated as much as 
possible. It hadabstainedfromvotingonthe second 
Hungarian amendment because it considered the new 
paragraph tobe self-evident andtherefore redundant. 
40.The PRESIDENT suggested that the problem 
raised by the Canadian representative could be solved 
simplyby requesting theDraftingCommitteetoalign 
the text of the Hungarian amendment with the wording 
submittedby theDrafting Committee. 

41. The PRESIDENT invited the Conference to vote 
on article 20, as amended. 

^ ^ ^ 2 ^ , ^ ^ ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ v ^ o ' ^ ^ ^ 

^ ^ ^ ^ 2 ^ - 2 ó ^ 

42. Mr.YASSEEN, Chairman ofmeDraftingCommit-
tee, saidthat articles 21 to 26 constitutedSection 3 
ofPartIIandSectionsland2ofPartHI. 
43.Section3of Part II consisted of articles 21 and 22. 
Article 22mthe International Law Commission's draft 
had been entitled ^ Entry into force provisionally". 
The amendments made by the Committee of the Whole 
to the text of article 22 had led the DraftmgConnnittee 
to alter that title to^Provisionalapphcation". It had 
accordingly changed the title of Section 3 to read: 
^ Entry into force and provisional application of 
treaties". 
44.Sectionl of Part IITconsisted of articles 23and 
23 ^ . Article23 ^wasanewar t i c l e 8 which the 
Drafting Committee had entitled ^Internal law and 
observance of treaties". 
45. Section 2 of Pa r t lH consisted of articles 24, 
25and26. The Drafting Committee had not altered 
the titles of articles 24 and 26. It had, however, 
changed the title of article 25 to ^Territorial scope 
of treaties", a change based on the wording of an 
amendment by the Ukrainian SSR(A^CGNF.39BC.1B 

^For subsequent changes in the title and text of article 20, 
see 29th plenary meeting. 

8 See 72nd meeting of the Committee of the Whole, 
paras.29^33. 
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L.164). It had alsoaltered the Spanish title but had 
left the French title unchanged because it corresponded 
tothenewEnglishtitle. 
46. The Drafting Committee had made very few 
changes, all of them strictly of a drafting character, 
to the texts of articles 21 to 26. He would only 
mention one of those changes. The earlier English 
version of article 23 ^ b e g a n with the words ^No 
party may invoke the provisions . . . ". The Draft
ing Committeehadconsideredthat it wouldbe more 
appropriate to begin the text of the article with the 
words^Apartymaynotinvoketheprovisions. . . " 
rather thanwith the words^No party". Correspond
ing changes had been made in the other language 
versions. 

l .A t rea ty enters intoforce in such mannerand upon such 
dateasi tmayprovideorasthenegot ia t ing States may agree. 

2. Failing any suchprovisionor agreement, atreaty enters 
into force as soon as consentto beboundby the treaty has 
beenestablishedforallthe negotiating States. 

3. When the consent of a State to be bound by atreaty 
is established o n a d a t e after thetreaty has comeintoforce, 
thetreaty enters intoforce for that State on that date,unless 
thetreaty otherwiseprovides. 

4.The provisions of atreaty regulating the authentication 
of its text, the establishment of the consent of States to be 
bound by the treaty,themanner or date of its entry into force, 
reservations, thefunctionsof the depositary and other matters 
arising necessarily before the entry into force of the treaty 
apply fromthe time of the adoptionofitstext. 

47.Mr.KEARNEY(UnitedStates of America) said 
that, astheConferencewasaboutto adopt article21 
on entry into force, it was a matter for gratification 
to learn that the Treaty for the Prohibition of Nuclear 
Weapons in Latin America hadentered into force on 
25 April 1969 with its ratification by Barbados. That 
development was an example of the high participa
tion by the Latin American States in the control of 
armaments. His country was proud to have been 
associatedwiththateffortbycountriesof theWestem 
Hemisphere and wished to payawarm tribute to them 
for that historic achievement. 

48. Mr. SINCLAIR (United Kingdom) said he noted 
with satisfaction that the new paragraph4of article 21 
contained the substance of an amendment which had 
beenproposedhy his delegation (ABCONF.39^C.lB 
L.186). In recording his approval of article 21 on 
entry into force, he wished in turn to express his 
country's deep satisfaction at the news of the entry 
intoforce of theTreaty for the Prohibition of Nuclear 
Weapons in Latin America, which represented an 
important advance in the field of arms control and 
disarmament, and he congratulated the Latin American 
Governments concerned in that great and historic 
enterprise, withwhichtheUnitedKingdomhadbeen 
glad to be associated. 

8 Forthediscuss ionof article 21 in the Committee of the 
Whole, see 26th and72nd meetings. 

49. Mr. SUAREZ (Mexico) said he sincerely ap
preciated the good wishes extended by the United 
States and United Kingdom delegations at the entry 
into force of the treaty, known as the Treaty of 
Tlatelolco, which was the work of all the Latin 
American countries and which was evidence of their 
love of peace and sense of international solidarity. 

50. Mr. KHLESTOV (Union of Soviet SocialistRepub-
lics) requested the Drafting Committee to find a 
better Russian translation for the words ^ in such 
manner" in article 21, paragraph 1; the one given 
inthepresent version was unsatisfactory. 
51. The PRESIDENT said that the necessary correc
tion would be made to bring the Russian text into 
line with the others. 

B 4 ^ ^ 2 7 ^ ^ ^ ^ ^ ^ v oo ^ ^ ^ ^ ^ . 

^ ^ 2 2 ^ 

1. A treaty or a part of a treaty is applied provisionally 
pending its entry into force if: 

( ^The t rea ty itself soprovides; or 
( ^ T h e negotiating States have in some other manner so 

agreed. 
2. Unless the treaty otherwise provides or the negotiating 

States have otherwise agreed, theprovisional application of a 
treaty or a p a r t of atreaty with respectto a^Stateshallbe 
terminated if that State notifies the other Statesbetween which 
thetreaty isbeingappliedprovisionally of itsintention not to 
become aparty to thetreaty. 

52.Mr.MOLINAORANTES (Guatemala) saidthat 
his delegation opposed article22. Guatemala's Con
stitution precluded its Government from contracting 
international obligations by means of treaties unless 
such treaties were first approved by the Legislature. 
That wasmorder to ensurethat such obligations did 
not conflict with Guatemala's internal legislation or 
vital interests. Legislative approval meant that there 
was no such conflict and that consquently the treaty 
could be ratified by the Executive and enter into 
force. 

53. The provisional application provided for under 
article 22 would have the effect of creating obliga-
tions for the signatory State without the prior approval 
of the legislature; although the government might 
subsequently decide not to participate in the treaty, 
the obligations created during the period of provisional 
application would have given rise to legal relations 
whosevalidity wouldbe questionable, andthat might 
lead to objections on the ground of their unconstitu-
tionalcharacter. 
54. Because of thoseconstitutionalconsiderations,his 
delegation could not vote for article22 in the form 
proposedby the Committee of the Whole. 

55. Sir Francis VALLAT (United Kingdom) said that 
his delegationapprovedof article22 as proposedby 

^ Forthediscussionof article22 in the Committeeof the 
Whole, see 26th, 27th and 72nd meetings. 
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theCommittee of the Whole, subject tothe following 
comments. 

56. It w ^ ^ delegation's understanding that the 
inclusion of the phrase^pending its entry into force" 
in paragraphldid not preclude the provisional applica-
tionof atreaty by one or more States after thetreaty 
had entered into force definitively between other States. 
Arégimewhereatreatyhad entered into force defini
tively between certain States, but was nonetheless 
being applied provisionally by other States, was not 
unknown in international practice. 
57. Another point arose in connexion with para
graph 1. There were instances in international 
practice where thetext of a generalmultilateral con
vention had been adopted but where the necessary 
number of ratifications required for entry into force 
had not subsequently been forthcoming. If that situa
tion occurred, certain of the negotiating States, but 
not necessarily all of them, might come together and 
agree thatthe treaty or part of the treaty shouldbe 
applied provisionally between them. Accordingly, it 
was his delegation's understanding that paragraph l(^) 
of article 22 would apply equally to the situation 
where certain of thenegotiatingStates had agreedto 
apply the treaty or part of the treaty provisionally 
pending its entry intoforce. 
58. Lastly, he wished to point out that the last 
sentence of paragraph (3) of the International Law 
Commission's commentary to article23 stated: ^The 
words în force' of course cover treaties in force 
^ t B ^ ^ ^ v under article22 as well as treaties which 
enter into forcedefinitively under article21^. At the 
first session, the Drafting Committee had redrafted 
article 22 in terms of provisional application rather 
than of provisional entry into force. It was his 
delegation's understanding that the rule in article 23 
continued to apply equally to a treaty which was 
being applied provisionally under article 22, notwith
standing the minor drafting changes which had been 
incorporated into the International Law Commission's 
text. 

59. Mr.VEROSTA (Austria) said that his delegation 
fully realized that the present closely-knit structure 
of international relations might require the immediate 
applicationof a treaty, and Austria accordingly sup
ported article 22 in its amended form. However, 
careful study revealed an aspect that appeared tohave 
been overlooked in the text, although it had been 
referredto severaltimes during the discussion on the 
article. That aspect relatedtothe time-limitbetween 
the moment when the provisional application began, 
andthemomentof final acceptance of thetreaty. 
60. Hisdelegationconsideredthat provisional applica
tion of a treaty was an exception to the rule, and 
ought not to become an established legal institution 
offering aState thepossibility of making use of the 
advantages of atreaty while at the sametime giving 
it the opportunity of ending its apphcation of the treaty 
unilaterally at any time,incontradiction to the obhga-
tions under article 15. 
61. The Austrian delegation therefore suggested that 

article22be amended by the mclusionof anew para
graph 3 providingthat theprovisional application of 
atreatydidnotreleaseaStatefromits obligationto 
takeapositionwithm an adequate time-limit regarding 
its final acceptance of the treaty. The rather vague 
term ^adequate time-limit" might be objected to, 
butaprior determination of what the time-limit ought 
to be would be difficult, since it wouldvaryfromcase 
to case. His delegation believed that the amendment 
it had suggested did not imply any obligation regarding 
afinal acceptance of the treaty,butclearlyestablished 
an obligation to take apositionregarding acceptance 
as soon as possible. It would help to ensure stable 
andunambiguous legal relations. 

62. Mr. MATINE-DAFTARY(Iran) said that para
graph 2, whichwas not partofthelntemational Law 
Commission's original text, wentbeyond the scope of 
provisional application. It referred to the possibility 
of withdrawal by aState which had already signeda 
treaty and would seem to undermine the ^ ^ ^ ^ 
^ e B ^ ^ rule. 

63. Sir Humphrey WALDOCK (Expert Consultant) 
said that it was imphedin the notion of provisional 
application that such application was provisional 
pendingdefinitiveentry intoforce. 
64. Atthefirst session, theCommitteeof the Whole 
had introduced paragraph2into article 22 in order to 
cover the case whereaState,afteratreatyhad begun 
to be appliedprovisionally, ultimately decided that it 
didnotwish tobecome aparty to the treaty at all. 
The Committee of theWhole had taken the view that, 
in that event, provisional application would have to 
end. 

65.The PRESIDENT saidthat it was difficult to 
understand the opening proviso of paragraph 2,^Unless 
the treaty otherwise provides". If a State which 
was applyingatreaty provisionally decidedthat it did 
not wish to becomeapartyto the treaty, the provisional 
application of the treaty would have to end, regardless 
of any provisions of thetreaty itself. It would seem 
very strange foratreaty to provide that it would apply 
provisionally toaState whichwas not,andwould not 
become, a party to it. 

66. Mr.YASSEEN,Chairman of the Drafting Com-
mittee,said that paragraph2resulted from an amend
ment adopted at the first session by the Committee 
of the Whole; its text must be read in conjunction 
with that of paragraph 1. The faculty afforded by 
paragraphl was open to States that wished to become 
parties to the treaty at some time. A State which 
had accepted the provisional application of a treaty 
could, however, decide later that it did not wish to 
become aparty;uponthatintentionbeing notified to 
the other States concerned, provisional application 
would cease. 

67. Mr. REDONDO-GOMEZ (Costa Rica) said that 
theprovisions of article 22gave expression to anew 
practice which should be commended on grounds of 
flexibility. Much as his delegation would have wished 
to contribute to that new practice by supporting 



Eleventh plenary meeting — 30 April 1969 41 

article 22, it would be obliged to abstain from voting 
on it because of constitutional difficulties. The Con
stitution of Costa Rica contained explicit provisions to 
cover such a situation where treaties concluded within 
the framework of the Central American Common 
Market were concerned; but there was no similar 
constitutional provision to cover the case in general 
international law. 

68. Mr. JAGOTA (India) said that his delegation 
would have had no difficulty in accepting article 22 
in the proposed text, but the United Kingdom and 
Austrian delegations had now raised a number of new 
and weighty points, which deserved careful consider
ation. If article 22 were pressed to a vote, his delega
tion would vote for it on the understanding that there 
was a basic distinction between it and article 21; 
article 21 dealt with entry into force, whereas article 22 
dealt with provisional application and not provisional 
entry into force. 

69. His delegation agreed with the first two points 
of interpretation made by the United Kingdom 
representative. The first was that the words " pending 
its entry into force " in paragraph 1 would not exclude 
the possibility of entry into force for some States and 
not for other States. The second was that the words 
" the negotiating States " in paragraph 1 (b) should 
be taken to cover also " some negotiating States ". 

70. He could not, however, agree with the United 
Kingdom representative's third point of interpretation, 
that the obligations of article 23 would also apply to 
the case mentioned in article 22. The paragraph in 
the International Law Commission's commentary to 
which that representative had referred related to an 
article 22 which had been drafted in terms of 
" entry into force provisionally ", whereas the text of 
article 22 now under discussion dealt with " provisional 
application ". The rule in article 23 applied only to 
a " treaty in force ". He was inclined therefore to 
agree with the Austrian representative that any obliga
tions that might arise under article 22 would come 
under the heading of the general obligation of good 
faith on the basis of article 15 (Obligation not to 
defeat the object and purpose of a treaty prior to its 
entry into force) rather than of article 23 (Pacta sunt 
servanda). It would probably be desirable to lay down 
some time-limit for States to express their intention 
in the matter, so that the provisional application of 
a treaty might not be perpetuated. 

71. Mr. MATINE-DAFTARY (Iran) said that, despite 
the explanations of the Chairman of the Drafting 
Committee, he still had misgivings regarding the text 
of paragraph 2. It was essential to clarify that text, 
which seemed to enable a State to withdraw from a 
treaty which it had signed and perhaps ratified. 

72. Mr. BILOA TANG (Cameroon) said that he had 
been impressed by the remarks of the representative of 
Guatemala. The constitutional law of Cameroon did 
not contain any provisions specifying that certain 
categories of treaties could enter into force, provi
sionally or otherwise, without the approval of Parlia

ment. He would therefore be obliged to abstain from 
voting on article 22. 

73. Mr. EUSTATHIADES (Greece) said that the 
principle embodied in article 22 responded to the 
necessities of international practice. But the difficulties 
to which the Guatemalan representative had drawn 
attention were not purely academic. The provisions 
of article 22 could lead to a conflict between inter
national law and the constitutional law of a State and 
thereby give rise to delicate situations. 
74. He fully agreed with the second point raised by 
the United Kingdom delegation and thought that the 
text of paragraph 1 (b) should de reworded so as to 
cover provisional application by agreement among 
some negotiating States only. 

75. He also supported the Iranian delegation's request 
that the text of paragraph 2 should be made clearer. 
The provisions of paragraph 2, which were intended 
as a safety valve, could paradoxically give rise to 
insecurity. They raised the question whether the inten
tion expressed by a State that it did not wish to become 
a party to the treaty would be taken as final. Actually, 
in a parliamentary system, it was possible for a govern
ment to change its mind and to express a different 
intention at a later stage. Accordingly, under the 
provisions of paragraph 2, a State which had accepted 
the provisional application of a treaty would be able 
to suspend that application by expressing the intention 
not to become a party, although that intention need 
not be final. 

76. Mr. ALVAREZ (Uruguay) said that he had 
serious objections to the idea of the provisional 
application of a treaty before it entered into force. 
Either a treaty was in force, in which case it was 
applied, or it was not in force, in which case it was 
not applied. 

77. Furthermore, provisional application conflicted 
with his country's Constitution, under which a prepon
derant part in forming the will of the State was given 
to the Legislature, whose consent was essential for 
the entry into force and application of every interna
tional agreement that had been concluded by the 
Executive. 

78. He realized, however, that the constitutional system 
of his country was one thing, while international 
practice in the provisional application of treaties — 
which was most important and could not be dis
regarded— was something else. Perhaps the solution 
for countries which, like Uruguay, had a constitutional 
system incompatible with the international practice in 
question was not to sign or conclude treaties which 
contained provisions stating that they would be applied 
provisionally once they had been signed. 

79. He wished to point out, however, that paragraph 2 
had not been contained in the International Law Com
mission's original draft but had been based on amend
ments by Belgium (A/CONF.3 9/C. 1 /L. 194) and 
Hungary and Poland (A/CONF.39/C.1/L.198) at the 
first session. The Belgian amendment in particular 
had proposed the addition of a new paragraph 3 to 
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article 22 to read: ^Unless otherwise provided or 
agreed, a State may terminate the provisional entry 
into force with respect to itself, by manifesting its 
intention not to becomeaparty to the treaty." Both 
the Belgian amendment and the amendment by Hungary 
and Poland had been adopted by the Committee of 
theWhole by 69 votes to i ,wi th 20 abstentions. For 
those reasons, his delegation was prepared to vote 
for article 22. 

80. Mr. WERSHOF (Canada) saidthat his delega 
tion would support article 22for the samereasons as 
thoseadvancedby the representative of Uruguay. At 
the first session, the DraftingCommittee had worked 
out the present text of that article, which had been 
adoptedby theCommittee of the Whole without any 
formalchange. It seemedtohisdelegationthat there 
was nothing in article22 which would forceacountry 
which for constitutional reas^onscould not contemplate 
becomingboundprovisionallyby atreaty toget into 
suchaposition. 
81. One representative had expressed the view that 
the word^party"inparagraph2might be confusing, 
but the answer to that objection was surely to be 
found in the definition of ^ party" in article 2 (^), 
namely,^astate which has consented to be bound by 
thetreaty and for which the treaty is in force". It 
seemed quite clear that a country which had merely 
undertaken to apply a certain treaty provisionally 
was not yet a ^ party" to that treaty. 

82. Mr. REDONDO-GOMEZ (Costa Rica) said that 
article22 establishedaspecialrégimefor the purpose 
of givinggreater flexibility tointemational law, which 
hadnotpreviouslycontainedanyprovisiontoregulate 
the consequences of the provisional application of a 
treaty. It was asimilar situationtothat which arose 
in private law in connexion with so-called pre-con-
tractual instruments where a kind of specific rela
tionship was established between a contract and the 
instruments preceding it. His delegation, however, 
still hesitated to support article 22, since it did not 
consider it sufficiently clear. 

83. Mr. MARESCA (Italy) saidit was well known 
that inintemationalpracticetherewerecertain kinds 
of treaties which,if the partiessoagreed,could enter 
into forcebeforereaching their final stage of perfec
tion. Thepurpose of article22 asmerely torefiect 
that practice and toprovide thenecessary element of 
flexibility to regulate present international treaties. 
84. Paragraph 1 in no way prevented States whose 
constitution didnot permit theprovisional entry into 
force of a treaty from becoming parties to treaties 
which provided for provisional entry into force. 
Plenipotentiaries could be assumed to know their 
country's laws and could decide during the negotia
tions whether their country could be bound provi-
sionnally by a treaty. However, paragraph 2, which 
hadnotbeendraftedby thelnternationalLaw Com
mission, did give rise to certain difficulties. The 
first partof it was obviously in need of some clarifica
tion, since it stated something which was either 
unnecessaryor contradicted the second part,while the 

second part raised a serious problem concerning the 
termination of the provisional application of treaties. 
In particular, was termination to take effect ^ ^ ^ 
or ^ ^ ^ 7 In order to permit the application of 
paragraph 1, which was in conformity with current 
practice, the Drafting Committee shouldbe asked to 
reflect further on paragraph 2. 
85.Mr.BAYONAORTIZ(Colombia)saidthathis 
country's Constitution was similar to that of several 
other Latin Americancountries,sothat his delegation 
might be expected to have the same objections to 
article22as those raised by several previous speakers. 
However, after studying article22 carefully his delega
tion had decided that those objections were more 
apparent than real. 
86. As the Canadian representative had pointed out, 
article 22 did not force the parties toatreaty to agree 
to its provisional entry into force. Whetheracountry 
wouldwishto permit such provisional entry intoforce 
would, as the Italian representativehad said, depend 
on the attitude taken by its plenipotentiaries at the 
preliminary negotiations. Any State which negotiated 
atreaty was freetosay whether it wishedthat treaty 
to be appliedprovisionallybefore its final entry into 
force. His own country could not agree to such 
provisional application, but since article 22 was suffi
ciently flexible and did not impose any obligation 
with respect to provisional application, his delegation 
waspreparedtovotefor it. He hoped, however, that 
the Drafting Committee would try to work outamore 
satisfactory text. 

87. Mr.WYZNER (Poland) said that earlier speakers 
hadpointed outthat theideaof adding anewpara-
graph2to article22hadoriginallybeenproposedat 
the first session by the delegations of his country, 
Hungary and Belgium. The general question of 
provisional applicationwas afact of intemationallife 
which had tobe taken into account. He fully under
stood that certain countries might have constitutional 
difficulties in accepting that idea; nevertheless, it was 
impossible to forbid countries to conclude treaties 
provisionally if they so wished. For that reason, 
article 22 was perfectly logical, since it filled what 
wouldotherwisebeagap inthe proposedconvention. 
88. Paragraph2wasthe result of amendments which 
had been adoptedby overwhelmingmajorities in the 
Committeeof the Whole at the first session; perhaps, 
however, it involved a certain element of risk as far 
asthesecurity of treaty relations wasconcerned. As 
that paragraph read now, the termination of a 
provisional application would take effect at the very 
moment when a State notified other parties of its 
intentiontodiscontinue its provisional apphcation. In 
other articlesdealing with the question of the apphca-
tion of treaties, the Conference had provided for at 
least one year's notice. In the interests of the security 
of treaty relations, therefore, amatter of the utmost 
importance, it might be advisable to provide for a 
time-limit which would be acceptable to delegations, 
and he accordingly suggested that paragraph 2 be 
amended to read: ^ ...theprovisional apphcation of 
atreaty . . . shaflbe terminated six monthsafter that 



Eleventh plenary meeting^.30 April 1969 43 

State notifies the other States between which the treaty 
is being applied provisionally of its intention not to 
becomeaparty to the treaty". He hoped the Drafting 
Committee would consider that suggestion, so that 
after further consultations the Conference could take 
aquickdecision and adopt article22. 

89. Sir Humphrey WALDOCK (Expert Consultant) 
said that he had been surprised at the degree of 
anxiety to which paragraph 2 had given rise during 
the discussion, sincetohimthatparagraphseemedto 
offer a protection to the constitutional position of 
certainStates rather thanthe contrary. Thepractice 
of provisional application was now well established 
among alargenumber of States andtook account of 
anumber of different requirements. One was where, 
because of a certain urgency in the matter at issue, 
particularly in connexion with economic treaties, it was 
highly desirable that certain steps should be taken 
by agreement in the very near future. If the treaty 
was onewhichhadto comebefore aparliament, for 
example, there might be a certain delay in securing 
its ratification which would deprive it of some of its 
value. States might also resort to the process of 
provisional application when it was not so much a 
question of urgency, asthat thematter was regarded 
as manifestly highly desirable and almost certain to 
obtain parliamentary approval. 

90. Asdrafted, article22 did not seem to involve any 
real risks to States which might have very strict 
constitutional requirements because, as had already 
been pointed out, there was no need for the State 
concerned to resort to the procedure of provisional 
application at all. On the other hand, there were 
many States which did have important constitutional 
requirements but which also hadavery general practice 
of enteringinto treaties in simphfiedform. In those 
cases, thepractice of provisional applicationhadbeen 
found highly convenient. Paragraph2offeredaperfect 
safeguard, sinceif atreaty wasbroughtbefore parlia
ment and it became apparent that parliamentary 
approvalwas not likely tobe forthcoming,thegovern-
ment could change its decision and terminate the 
treaty. 

91. The Polish representative had suggested that the 
interests of States might be further safeguarded by 
introducinginto paragraph 2 some element of notice; 
as Expert Consultant and former Special Rapporteur, 
however, he personally was unable to see all the 
bogeys which had been evoked during the debate. 

92. Mr MATOVU(Uganda) said that the provisions 
of article 8 made it clear that a majority of States 
might conclude atreaty over theheads of aminority 
of States, so that where there was no unanimity the 
majority would be able to impose their will on the 
minority. He endorsedtheobservations of therepre-
sentative of Guatemala. Under the Constitution of 
Ugandaevery treaty mustberatifledby the Cabinet, 
but article 22, as proposed, would have the effect 
of tying the hands of the Government. His delegation 
could support it if it was made clear that a State 
participatinginthenegotiationofsuchatreaty would 

always be at liberty to reserve its position despite 
the provisions of article 16 and 17. 
93. He wished to ask the Expert Consultant if he 
would agree to amending the text of paragraph 2 of 
article 22 to read: ^Unless the treaty otherwise 
provides or the negotiating States have otherwise 
agreed, the provisional application of a treaty or a 
part of a treaty with respect to aState shall not take 
place or shallbe terminated if that State notifies the 
other Statesbetweenwhichthetreatyisbeing applied 
provisionally of its intention not to become a party 
to the treaty." That amendment involved adding 
thephrase ^ shall nottakeplace". The reasonwas 
that the termination referred to would be later in 
time,which would mean that the State was first bound 
but was later able to withdraw from the obligation. 
The purpose of the amendment was to permit the State 
to s a y ^ N o " a t the initial stage,before it wasbound. 

94. Sir Humphrey WALDOCK (Expert Consultant) 
saidthat he wasnot sure what was the object of the 
suggested addition. He could not easily conceive 
that aprovisional applicationshouldnottakeplaceif 
a State notified the other States between which the 
treaty was being appliedprovisionally of its intention 
not to become aparty. Was itbeing suggested that 
aState might inbad faith, asitwere, try to apply a 
treaty provisionally, and almost in the same breath 
inform other States of its intention not to become a 
party7 The Drafting Committee had not attempted 
to provide for such a situation because it had not 
envisaged the possibility. 

95.The PRESIDENT asked the representative of 
Uganda whether, in view of that explanation, he wished 
to press his amendment. 

96. Mr. MATOVU (Uganda) saidthat the question 
was really a drafting problem and he would suggest 
that i tbereferredto theDrafting Committee. 

97.The PRESIDENT said that the Drafting Com
mittee would consider the suggestion. 

98. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) asked whether the President intended to put 
theamendmentbyPoland, toincludeinthearticle a 
referencetotheperiodof six months, to thevote. 

99. The PRESIDENT said he had understood the 
representative of Poland to have made a suggestion 
rather than a formal proposal. 

100. Mr.WYZNER (Poland) said that he would be 
satisfied if hissuggestion were referred totheDrafting 
Committee and if that Committee subsequently reported 
on it to the Conference. 

101. The PRESIDENT invited the Conference to 
vote on article 22. 

B 4 ^ ^ 22 ^ ^ ^ ^ ^ ^v o ^ ^ o ^ ^ ^, ^ ^ 

^ The Orafting Committeedidnotpropose any changein 
the text of article 22 (see 28th plenary meetings Forafur ther 
statement on the article, see 29thplenary meeting. 
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I02.Mr.YU(Republic of Korea) saidthat he had 
abstained from voting on article 22. While the 
practicalneedfor the article was understandable, the 
legal definition of the provisional application of a 
treaty was not really clear to his delegation, and 
furthermore, the article might place his Government 
in a difficult position because of constitutional con
siderations. 

103. Mr. GALINDGPGHL (ElSalvador) saidthat 
although article 22 raised certain problems for his 
delegation, he had voted for the article. 
104. El Salvador considered that itsConstitutiontook 
precedence over all treaties, and moreover certain 
kinds of treaties — formal treaties — requiredratifica-
tion by the Legislature. Nevertheless, he had voted 
forthearticleinrecognitionof the importance of the 
international practice involved. It was certain that 
no representative of El Salvador would invoke the 
provisions of thearticleinrelationtoformaltreaties, 
because its constimtional law did not pernñt an affirm
ative answer to the hypothetical questions in the article. 
However,the provisions of the article could be applied 
to certain treaties of a less formal character with 
respect to which the Executive had constitutional 
authority tobind the State. 

105. Mr. VEROSTA (Austria) said that he had 
stated during the debate that in order not to delay 
the work of the Conference he waspreparedto vote 
for article 22 on the clear understanding that the 
Drafting Committee would take into account the suggest
ions put forward during the discussion by several 
delegations. He realized that a lot was being asked 
of the Drafting Committee, since those suggestions 
might involvequestions of substance. However, since 
the textofarticle22 in its final form hadbeen made 
available to the Conference only such a short time 
before the debate, delegations had not been fully 
preparedtotakeaflrmposition. He therefore hoped 
that theDrafting Committee wouldtake full account 
of the commentsmade during the discussion. 

106.The PRESIDENT said he could assure the 
representative of AustriathattheDraftingCommittee 
would take due note of his request. 

The meeting rose at 6.20 p.m. 

TWELFTH PLENARY MEETING 

Tuesday, 6 May 1969, at 10.40 a.m. 

President: Mr. AGO (Italy) 

Tribute to the memory of Mr. Zakir Husain, 
President of the Republic of India 

On the proposal of the President, representatives 
observed a minute's silence in tribute to the memory of 
Mr. Zakir Husain, President of the Republic of India, 
who had died on 3 Mai 1969. 

1. Mr. DADZIE (Ghana), Mr. OGUNDERE (Nigeria), 
Mr. TABIBI (Afghanistan), Mr. LATUMETEN (Indo
nesia), Mr. MATLNE-DAFTARY (Iran), Mr. KHLES-
TOV (Union of Soviet Socialist Republics), Mr. SJJNHA 
(Nepal), Sir Francis VALLAT (United Kingdom) on 
behalf of all the Western European delegations, 
Mr. GONZALEZ GALVEZ (Mexico), Mr. PINTO 
(Ceylon), Mr. KEARNEY (United States of America), 
Mr. TEYMOUR (United Arab Republic), Mr. WER-
SHOF (Canada) and Mr. JACOVIDES (Cyprus) paid 
tributes to the memory of the President of the Republic 
of India. 

2. Mr. KRISHNA RAO (India) said he was deeply 
moved by the expressions of sympathy from the 
delegations of Asia, America, Africa, Western Europe 
and the socialist countries. He would certainly com
municate them to the Government and people of India. 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (resumed 
from the previous meeting) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 23 i 

Pacta sunt servanda 

Every treaty in force is binding upon the parties to it and 
must be performed by them in good faith. 

3. Mr. ALVAREZ TABIO (Cuba) said he did not 
propose to submit an amendment to article 23, since 
he had become convinced that the text produced by 
the Drafting Committee now seemed to satisfy the 
Conference. However, the Conference was not unani
mous in regard to defining the scope 'of the pacta sunt 
servanda rule, as the debate in the Committee of the 
Whole at the first session had shown. 
4. His first concern was the precise meaning of the 
words " treaty in force ". Since article 23 came 
immediately after the provisions relating to the entry 
into force of treaties, it would seem that it simply 
referred to a treaty concluded in accordance with the 
formal requirements laid down in Part' II of the draft 
articles. If that was so, the words " in force " were 
superfluous, because they added nothing new. It was 
obvious that no one could be required to perform a 
treaty unless it was in force. The words " treaty in 
force " must therefore mean something more. In point 
of fact, the expression " in force " referred not only to 
the obligations incumbent upon the parties during the 
process of concluding the treaty but also to the 
obligations deriving from the conditions essential for 
the very creation of treaties, particularly the requirement 

1 For the discussion of article 23 in the Committee of the 
Whole, see 28th, 29th and 72nd meetings. 

An amendment was submitted to the plenary Conference by 
Yugoslavia (A/CONF.39/L.21). 
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of freedom of consent. The International Law Com
mission had clearly recognized that, since in para
graph (3) of its commentary to article 23, it had stated 
that the words gave expression to an element which 
formed part of the rule and that, having regard to other 
provisions of the draft articles, it was necessary on 
logical grounds to include them. Those provisions 
related to the causes of the invalidity and termination of 
treaties, among other matters. The Commission had 
therefore thought it necessary to specify that it was to 
treaties in force " in accordance with the provisions of 
the present articles " that the pacta sunt servanda rule 
applied. The Commission was referring to all the 
articles of the convention on the law of treaties and not 
merely to the provisions of Part II concerning the con
clusion and entry into force of treaties. 

5. But it was interesting to consider another aspect of 
the text of article 23, namely the question of " good 
faith ". The inclusion of that principle in the pacta 
sunt servanda rule created a link between that provision 
and Article 2 (2) of the United Nations Charter, which 
established the principle of good faith. Three con
clusions were to be drawn from that link with the 
Charter: that there was a limit to the pacta sunt servanda 
rule, namely good faith; that the onus of fulfilling the 
obligations imposed by good faith was subordinate to 
the fact that those obligations had been contracted in 
accordance with the Charter; and that no one was 
required to perform a treaty which contradicted the 
principles laid down in the Charter. 

6. Seen in that light, the rule in article 23 had clearly 
defined limits which would prevent abuse. Performance 
in good faith did not merely mean abstaining from acts 
which might prevent the treaty from being carried out; 
it also presupposed a fair balance between reciprocal 
obligations. 
7. In short, the rule would strengthen legal security, but 
it must be a security whose purpose was to achieve the 
ideal of justice mentioned in the Preamble to the Charter, 
which spoke of establishing "conditions under which 
justice and respect for the obligations arising from 
treaties and other sources of international law can be 
maintained ". It should be noted that justice was 
placed highest in the scale of values established by the 
Charter. A treaty to which consent had been extorted 
by unjust coercion could not be protected by the pacta 
sunt servanda rule. 
8. His delegation would therefore vote in favour of 
article 23, since in the form in which it was worded it 
tended to remove all the defects attached to the pacta 
sunt servanda rule. The Cuban delegation understood 
the words " treaty in force " as meaning " valid treaty ", 
in other words a treaty freely consented to, having a 
licit object and with a just cause. 

9. Mr. ESCUDERO (Ecuador) said that the pacta sunt 
servanda rule formed part of the general principles of 
law referred to in Article 38, paragraph 1 (c) of the 
Statute of the International Court of Justice. The rule 
had existed from the very earliest times, and in those days 
it had derived its mandatory character from purely 
religious considerations; later, it had taken a more ethical 

form, that of good faith. But that had not prevented 
treaties from being concluded or disregarded on the 
redoubtable and overriding grounds of " reasons of 
State ". 
10. In fact, although the rule was certainly part of 
general international law, it could not be regarded as a 
rule of jus cogens, since it admitted of exceptions. The 
first suggestion that an exception to that principle was 
contained in the rebus sic stantibus clause was to be 
found in the thinking of St. Thomas Aquinas; the cir
cumstances surrounding the conclusion of a treaty could 
alter, and so entail its revision. 

11. At the first session of the Conference, the Ecua
dorian delegation, along with others, had proposed 
(A/CONF.39/C.1/L.118) that the word "treaty in 
force " be replaced by the words " valid treaty ", so 
that the term used would indicate both the formal and 
the substantive conditions which gave a treaty its full 
validity. The most imperative of those substantive con
ditions were that the treaty must have been freely con
sented to and that it must have been concluded in good 
faith. But the Chairman of the Drafting Committee, 
in reporting the Committee's decision on that amendment 
at the 72nd meeting,2 had said that the Drafting Com
mittee had regarded it " as a drafting amendment which 
it had not thought it advisable to adopt ". The logical 
inference was that there was no fundamental difference 
in meaning between "treaty in force " and " valid 
treaty ". 

12. There was however good reason for insisting that the 
rule should be reduced to its proper proportions. If 
it was to be recognized as a fundamental rule, there 
would have to be an! equally forceful statement that the 
element of good faith was essential in all the stages of 
the preparation and conclusion of treaties. That should 
have caused the International Law Commission to state 
a rule, antecedent to the pact sunt servanda rule, that 
would have embodied as a sine qua non of the validity 
of treaties good faith and the free consent of the contract
ing parties, on the ground that it would be no less unjust 
to require good faith in performing treaties but not in 
concluding them than to require it in the conclusion of 
treaties but not in their performance. That was a higher 
philosophical principle which was the very basis of the 
law of treaties. 

13. Part V of the draft convention contained provisions 
about the invalidity, termination and suspension of the 
operation of treaties. Those provisions were mainly of 
a procedural nature, but even so, they ought to derive 
from a rule of substantive law having just as much 
authority as the pacta sunt servanda rule since good 
faith and the free consent of the contracting States were 
also essential ingredients of the validity of treaties. 

14. Reference had been made to Article 2 (2) of the 
United Nations Charter in connexion with that rule; 
but the principle laid down in that Article could only be 
invoked by way of analogy, since the reference was 
solely to the obligations imposed by the Charter on 
Member States. 

2 Para. 34. 
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15. Some speakers had mentioned the reference in the 
Preamble of the Charter to"respect for the obligations 
arising from treaties".But it should be noted that the 
Preamble referred tothe establishment of the conditions 
under which justice and respect for the obligations 
arising fromtreatiescouldbemaintained. Andthose 
conditions could only be that treaties must not be unjust 
and must not have been imposed by force or by fraud, 
for instance. Seeninthathght,thePreambleof the 
Charter wasamajor pronouncement condenming unjust 
treaties and stating that they should be regarded as 
invalid. 

16. The inevitableconclusion t o b e drawn from that 
wasthat at least the preambletothe draft convention 
on the law of treaties should state the principle that 
good faith and the free consent of the contracting States 
were the foundation of the validity of treaties. 

17. Those views had alrealy been expressed by his 
delegation during the discussion in the Committee of the 
Whole. In the fight of the interpretative statement he 
hadjust made, his delegationwouldvote in favour of 
article 23. 

18. Mr. PASZKOWSKI (Poland) said thatinhis view 
the principle that treaties were binding upon the parties 
and must be performed in good faith should be stated as 
precisely as possible because of its fundamental impor
tance. As the Italianrepresentative had said at the 
29th meeting of the Committee of theWhole, the mere 
s t a t e m e n t ^ ^ ^ ^ ^ ^ ^ ^ ^ w o u l d be enough. 

19. It was not easy, however,to render the Latin into 
other languages, and that had led to the lengthy debates 
on article 23 and the amendments submitted to it in the 
Committee of theWhole. Nevertheless,viewedinthe 
context of the convention asawhole, the wording used 
by thelntemationalLaw Commission was satisfactory, 
as it properly emphasized the fundamental nature of the 
obligation to perform treaties in good faith. 

20. There was obviously no such obligation in the case 
of treaties whichwerenullandvoid, buttherelevant 
provisions concerning invalidity,termination and suspen
sion of the operation of treaties were set out elsewhere 
intheconvention. Article23 did not therefore need 
any further qualification, and the Polish delegation would 
vote for the text of the article as submitted by the 
Drafting Committee. 

21. Mr. JACOVIDES (Cyprus) saidhe approved ofthe 
text of article 23as now submitted to the Conference, 
on the understanding that the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule 
had the meaning given to it by the delegation of Cyprus 
in the Sixth Committee of the General Assembly andin 
theCommittee of theWhole at the72nd meeting. It 
was clear that the principle statedin article 23 was 
subject toalltherulesof international lawconcerning 
mvahdity,termination and so forth stated in the draft 
convention, in other words that it was subject to all the 
rules under whichit was generally recognizedthat a 
treaty was n o t " i n force". It was only when the ^ ^ ^ 
^^^^Bt^^^^prmciple was mus delimited that it should 
take its due place in the over all structure of the law of 
treaties. 

22. Mr. SMEJKAL (Czechoslovakia) recalled the 
statement madeby the Czechoslovak representative at 
the 29th meetmg of the Committee of theWhole with 
regard to the proposal to replace the words "treaty 
inforce"bythewords"va l idtreaty" inar t ic le23. 
Czechoslovakia had been one of the co-sponsors of that 
proposal (ABCONF.39BC.1BL.118). 

23. Hisdelegation wouldnotpress theproposalthat 
article23 shouldbe amended inthat way andwould 
vote for the text submitted by the Drafting Committee, 
onthe understanding thata t rea ty" in force"meant 
exclusively atreaty concludedin accordancewiththe 
fundamental principles of international law. 

24. Mr. МОЕ (Barbados) said he had no objection to 
the inclusion in the convention on the law of treaties of 
aprinciple expressing theimportanceattributed to the 
^ ^ ^ ^ ^ ^ B t ^ ^ ^ ^ rule, which, in fact,shnply trans
ferred to international law the elementary rule of 
municipal law that every person must perform his 
contracts. 

25. Intheformgiventoi t by the International Law 
Commission, however, and in the form finally submitted 
by the Drafting Committee the ^ ^ ^ ^ ^ ^ ^ B ^ ^ rule 
hadtwo particular aspects:it referred to treaties"in 
force"andit stated that such treaties must be performed 
"ingoodfaith". 

26. Theelementof good faithwascertainly essential 
in almost every aspect of international relations, but he 
could not quite see what legal meaning the phrase"in 
good faith"had in the context of article 23. Ifatreaty 
wasnot beingperformed, the question arosewhether 
that was so under thê  terms of the treaty or in accord
ance with the relevant articles of the convention. 
Further, when article 23 was read together with 
article 39,it was clear that the obhgationsofaparty to 
atreaty which sought to impeach its vahdity subsisted 
until, after the apphcation of therelevantprocedural 
provisions, it was decided that those obligationshad 
terminated. During the whole period,which might be 
avery long one,while the decision was pending, could 
it truly be said that theparty in question wouldbe 
performing the treaty "in good faith "7 

27. He feared that legallythephrase"in good faith" 
was devoidof real meaning. There weremany who 
considered it essential to state inalegal rule the need to 
observe treaty obligations"in good faith",yet refused 
" i n good faith"to subject disputes on those matters to 
impartial and independent adjudication. Hisdelegation, 
like some other delegations, believed, however, that 
good faith should be referred to in the preamble to the 
convention on the law of treaties, in other words at the 
point where the aim of the convention was stated. 

28. It would havebeen safer to omitthewords"in 
force", asmdeedmelnternationalLawCornmission 
had at first been inclinedtodo, so astopreventany 
misunderstanding about the expression "treaty in 
force". Without thosewordsarticle23 would cover 
all international agreements concludedbetweenStates 
within the meaning of article 2; furthermore,as under 
article 15 certainobhgationshadtobefulfilledeven 
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before the treaty entered into force, provisionally or 
definitively, t h e ^ ^ ^ ^ ^ ^ ^ ^ ^ r u l e w o u l d apply 
to the obligations under article!5 just as it did to those 
incurred under the treaty itself. 

29. In his delegation's view, it would be enough if 
article 23 read: "Every treaty is binding upon the 
partiesto it and mustbeperformedby them". In 
fact,the Latin m a x i m ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " u s e d as 
theheadingfor article23 was clear andunambiguous 
and would have made an admirable text. In any case, 
the delegation of Barbados accepted the rule, which 
should unquestionably be stated in the convention on the 
law of treaties. 

30.Mr.SOLHElM (Norway) reminded the Conference 
thatthelnternational Law Commission hadstated in 
paragraphs) of itscommentary that"fromadraft-
ing point of view, it seemed necessary to specify that it 
is treaties in force in accordance with the provisions of 
the present articles to which t h e ^ ^ ^ ^ ^ ^ ^ ^ 
rule applies,"andthat"thewords^inforce'of course 
cover treaties in f o r c e ^ ^ ^ ^ ^ v under article 22 as 
well as treaties which enter into force definitively under 
article 2 1 " . 

3 1 . T h e t i t l e a n d t h e t e x t o f article22 as originally 
drafted by the International Law Commission concerned 
entry intoforce provisionally. However,thetexthad 
been considerably changed in the previous yearby the 
Committee of theWhole,though the original title had 
been kept. Since then,the title had also been changed 
and now read "provisional application". 

32. Article 23 as now worded stated that"every treaty 
in force is binding upon the parties". Article 22, 
adopted at a previous meeting, used the expression 
"party to the treaty",which had not been used in the 
International Law Commission's draft of article 22. It 
was true that the word"party"had been givenaspecial 
meaning in the convention under article2,paragraphl 
(^), but it was necessary to be careful and to take into 
consideration all the different elements of interpretation, 
so as to avoid the conclusion that the rule in article 23 
did not apply toatreaty which was being provisionally 
applied. 

33. It was clear that under customary international law 
the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ principle also applied toatreaty 
during a period of provisional application, and the 
Norwegian delegationbelievedthat no other intention 
could be inferred from the text as it now stood. 

34. Inotherwords, his delegation considered that the 
words " in force"used inar t ic le23 coveredtreaties 
applied provisionally under article 22 as well as treaties 
which entered into force definitively under article 21. 

35. Mr. MATINE-DAFTARY (Iran) said it would 
havebeenbetter if the word"treaty" hadnotbeen 
qualifiedand if thetext had simply conformedtothe 
Latin phrase used for the title of article 23. 
36. The Iraniandelegation, thoughconcurring inthe 
arguments put forward by the sponsors of amendments 
during the first session and the interpretative statements 
made atthat meeting, requestedthe inclusioninthe 

preamble ofaformal declaration specifying the scope of 
theprinciple, whichwas stated intheUnited Nations 
Charter. 

37. Mr. DE CASTRO (Spain), replying to the ar-
gumentsputforwardby somerepresentatives thatthe 
words"inforce"related also to validity,said that quite 
clearly the expression " i n force" in its strict sense 
meant no more than the fact of being in force,as was 
apparent from Article 37of the Statute of the Interna
tional Court of Justice. The expression therefore 
referred totreaties which definitely had legal effects, in 
other words,treaties whose applicationwas not subject 
to certain conditions. 

38. Consequently the text of article 23 did not in itself 
cover the conditions for validity. Moreover, that 
restrictive interpretation might be regarded as cor
roborated by article 2, paragraph 1 (^), where the 
definition of the word" t rea ty"d id not mentionthe 
obligation of validity, and by PartV,which dealt with 
the invalidity of treaties. Treaties might be inforce 
inasmuch as they were being performed, but they might 
be void and not binding upon the partiesbecause their 
provisions were at variance with the basic rules of inter
national law. 

39. In accordance with the distinction which existed 
betweenthelegaleffects of atreaty and its validity, 
article 23appeared to refer only to the legal effects of 
treaties and to leave aside theh validity. 

40. His delegation therefore thought it should be made 
clear that article 23 covered treaties which were both in 
force and valid. The convention was an organic whole 
and it should be emphasized that the treaties which must 
be performed in accordance with article 23were those 
which fulfilledthe conditions for validityand were not 
vitiated by the grounds for invalidity set out in PartV. 

41. Finally, his delegation thought that the criterion 
of good faith shouldbe applied not only during the 
performance of the treaty but also at the preceding 
stage — despite the deletion of sub-paragraph (̂ ) of 
article 15 — and atthe subsequent stage, when the treaty 
was no longer in force. 

42. Mr. BAYONA ORTIZ (Colombia) said that the 
^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ rule and the principle of good faith 
ensured the stability of international relations and peace 
and solidarity among men. 

43. The International Law Commission had succeeded 
in setting out the ^ ^ ^ ^ ^ ^ ^ ^ rule and the 
prmcipleof good faith inac lear and simplemanner. 
But the draftingof article23 gaverise to some dif
ficulties. 

44. The Norwegian representative had pointed out that 
if articles 22 and 23 weretaken together it mightbe 
wondered whether the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule and the 
principle of good faith were also valid for treaties being 
applied provisionally. 

45. Inhisdelegation's view, it shouldbemadeclear 
that article 23also related to treaties which were being 
appliedprovisionally. It therefore formally proposed 
as an oral amendment that the words"or being applied 
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provisionally"should be inserted after the words"in 
force". 

46. Mr. ROMERO LOZA (Bohvia) said that, at the 
72nd meeting ofthe Committee ofthe Whole, his delega
tion had supported article 23,on the understanding that 
theexpression"treatyinforce"meantatreatythat 
was valid in accordance with the provisions of the con
vention. That interpretation must be emphasized, 
because it would be inadmissible for the ^ ^ ^ ^ 
. ^ t ^ ^ rule t o b e applied to treaties in force even 
thoughsuchtreaties had been imposedinviolationof 
the rules of freedom of consent or by the threat or use 
of force. 

47. The amendment co-sponsored by his delegation 
(A.BCONF.39BC.1BL.118) hadnot been adopted bythe 
Committee of the Whole, and several representatives 
had pointed out that there might be vahd treaties which 
werenot in force. That situation might indeed arise, 
but it was also possible that some treaties might be in 
force and yet might not comply with the essential condi
tions laid down by the United Nations Charter and by 
various articles of the draft convention. 

48. It should be specified that States could not be 
requiredtoperformtreaties, eventreaties inforce, if 
those treaties did not fulfiltheessentialconditions for 
validity. 
49. His delegation would vote for article 23, in the light 
of the statement he had just made concerning its inter
pretation. 

50. Mr. MARKOVIC (Yugoslavia), submitting his 
delegation's amendment (ABCONF.39BL.21), said that 
article 23 was a key article of the convention and 
constitutedaperemptorynormoratleastanormakin 
toarule of that nature. It was therefore desirable that 
the wordingofthearticleshouldbe precise andthat, 
in particular, it should cover treaties applied provi
sionally, the subject of article 22. It was questionable, 
however,whether article 23actually covered that kind 
of treaty. With the original wording of article 22, which 
referred to provisional entry into force, the present 
formulant article 23, whichusedtheexpression"in 
force",might perhaps have been acceptable. But the 
fact that article22 had been redrafted, made it neces
sary to alter the text of article 23 as well. Moreover, 
thatwasapparentfromparagraph(3) of the commentary 
to article 23,mwhich the International Law Commis
sion hadpointedout that the words"inforce"also 
covered treaties which wereinforce provisionally. 

51. The amendment submitted by his delegation would 
eliminate the possibihty of any arbitrary interpretation 
of the last part of article 22. His delegation would of 
course also be infavour of a separate article if the 
Conference so decided. 

52. Mr. REDONDOGOMEZ (Costa Rica) said that 
his country wasfirnflyconvincedthat the principle of 
goodfaith as appliedto internationalobligations was 
notonly afactor of special importancemestablishing 
lasting peace between States but could also lead to the 
creation ofanewtype of international society in which 

the essential purposes of justice could be achieved 
through the law. 
53. In his country, the principle of good faith had 
ceased to beamereabstract concept and had become 
one of the most important factors in its survival as an 
independent community andas asovereign State. In 
fact, article 12 of itsConstitution expressly prohibited 
the estabhshmentof anational army as apermanent 
institution. 

54. His delegation thought that good faith was an 
element which apphed to the conclusion as well as to the 
performance of international conventions, and it would 
therefore have been desirable for both those aspects to 
be covered by article 23. However, in viewof the 
objections raised by representativeswhowere opposed 
to replacing the words " in force" by the word 
"valid",his delegation thought that the retention ofthe 
present text in noway affectedthe reservations of the 
delegations whichhadsponsoredtheamendment (AB 
CONF.39BC.1BL.118), for there was no reason to 
beheve that good faith had ceased to^beafundamental 
factorinthe conclusion of treaties; moreover, the provi
sions concerning the possibility of revising unequal 
treatiesor treaties imposedby force were derivedby 
imphcationfrom the idea on which article 23 waŝ  based. 

55. His delegation would therefore voteinfavour of 
article 23,which it considered satisfactory. 

56. Mr. STNHA (Nepal) said he d idnotshare the 
concern expressed by certain delegations about the 
words"in force". It was obvious from international 
law andpractice that a treaty in force was a valid 
treaty. Atreaty which connected with aperemptory 
norm of general international law was void ^ ^ ^ , 
as stated in article 50,and consequently was excluded 
from thefield of application of article 23. In the 
opinion of his delegation, the rule in article 23 was one 
of themost just norms of thelaw of treaties. The 
Drafting Committee had been right not to depart from 
the International Law Commission's text, which was 
both simple and precise. His delegation would therefore 
vote in favour of the present text of article 23, on the 
understanding that the rule inquestionwas subject to 
the principle of^^^^^^ and the doctrine of ^ ^ ^ 
^ ^ ^ ^ and also apphed to treaties which were in force 
provisionally. 

57. Mr. SAULESCU (Romania) saidthathis delegation 
thought, as the International Law Commission had 
indicated in paragraph(5)of its commentary,that the 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule should be inserted in the actual 
preamble to the convention. 
58. In me opinion of his delegation, the ^ ^ ^ ^ ^ ^^-
v^^^ principle applied to valid treaties, in other words 
treaties whose conclusion and performance were in 
conformity with the principles and rules of interna
tional law and which therefore by their substance 
encouraged amutualrespect for national sovereignty 
and independence, for the equal rights of States and for 
non-mterferencemmatters within the domestic jurisdic
tion of States. It was equally obvious that the principle 
was just asapphcabletotreatieswhichwere in force 
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provisionally as to treaties which had entered into force 
definitively. 
59. The ^ ^ ^ ^ ^ ^ ^ ^ rule was one of the 
mainstays of international treaty relations audit was 
from that principle thatthe obligationon theparties 
totake all appropriate steps to carryoutatreaty was 
derived. 
60. Inthelightof that statement concerning its inter
pretation of article 23,his delegation would vote for it. 

61. Mr. ZABIGAILO (Ukrainian Soviet Socialist 
Republic) said his delegation was in favour of article 23 
as submittedby theDraftingCommittee, becausethe 
fact thatatreaty was binding upon the parties and must 
beperformedingoodfaithwasanessentialcondition 
for the achievement of the basic aim of international law, 
whichwasthemaintenanceofpeaceand the develop
ment of international relations. The Ukrainian delega
tion also supported the Yugoslav amendment (ABCONF. 
3 9 B L . 2 1 ) b e c a u s e i t a d d e d t o t h e ^ ^ ^ ^ ^ ^ ^ ^ 7 ^ 
ruleanew element which would usefully supplement that 
norm of international law by specifying that it held good 
equally for treatiesappliedprovisionally — thesubject 
of article 22 already adopted by the Conference. 

62. Mr. ROSENNE (Israel) said he was in favour of 
article 23in the form submitted by the Drafting Com
mittee. His delegationdoubtedtheusefulness of the 
Yugoslav amendment(ABCONF.39BL.21); indeed, it 
might endanger the stability of treaties and even the 
very principle stated in article 23. It would be remem
bered that the text of article 22 had been changed at the 
firstsessionso asto showclearlythattheprovisional 
applicationof atreaty was in every casetheresult of 
agreement between the parties. It would not therefore 
bewise to adoptaprovision which might throw doubt 
on the validity and applicability of such an agreement. 

63. The PRESIDENT noted that all delegations were 
in favour of article23 assubmitted, andthatnoone 
doubtedthe soundness of theYugoslav and Colombian 
amendments. Inthelight of theinterpretativestate-
ments just made, it was obvious thatthe expression 
"treaty in force" also covered treaties appliedprovi-
sionally andthatthesamewastrueof theexpression 
" in good faith".It should be borne in mind, however, 
that article 23 was ofadeclaratory nature which would 
be somewhat impaired if it included points of detail, as 
proposed in the amendments in question. Since all 
delegations were agreed on the way in which article 23 
was to be interpreted, perhaps the sponsors of the 
amendments would agree to withdraw them. He 
suggested that the meeting should be suspended to enable 
the delegationsconcernedtohold consultations. 

B ^ ^ ^ ^ ^ ^ 2 . ^ ^ . ^ . 

64. Mr.TODORIC (Yugoslavia) said that, after con
sulting several delegations, his delegation agreed that its 
amendment shouldbereferredto theDraftingCom
mittee, which might submit it as a separate article. 
Article 23 could thus be put to the vote without change. 

65. Mr. BAYONA ORTIZ (Colombia) supported the 
Yugoslav representative's suggestion. 

66. Mr.WERSHOF (Canada) said theYugoslav pro-
posalwas of someimportance. It mightperhapsbe 
better if the text of the proposed new article were first 
submitted to the Conference, before being referred to the 
Drafting Committee. 

67.The PRESIDENT pointed out that the new article 
wouldinany event have tobe submittedtothe Con
ference. It wouldbebetter, however, if theDrafting^ 
Committee examined it and submittedarevised text to 
the Conference. He therefore suggested that the amend
ments should be referred to the Drafting Committee and 
that the Drafting Committee's text of article 23 should 
be put to the vote. 

68.The PRESIDENT invited the Conference to con
sider the new article proposed by the Luxembourg 
delegation (ABCONF.39BL.15), which was to be 
inserted immediately after article23.The article read: 

The parties shall tal^e any measures of international law 
that maybe necessary to ensure that treaties are fullyapplied. 

69. Mr. HOSTERT (Luxembourg) explained that the 
purpose of his amendment (ABCONF.39BL.15) was to 
remind States that they must take any measures of 
internal law that might be necessary to ensure that 
treaties were fully applied. The proposed article would 
come immediately after article 23, on t h e ^ ^ ^ ^ 
^ ^ ^ ^ principle, and would become article 2 3 ^ t h e 
existing article 23 ^ , which prohibited States from 
mvokinginternallaw to justifyfailure to perform treaties 
would then become article 2 3 ^ . 
70. ThecommentsbytheLuxembourg Governments 
showedthattheproposed amendment hadbeenbased 
onarticle5 of theTreaty of Rome^ estabhshingthe 
European Economic Community. Underthat provision, 
member States were required to take all appropriate 
measures to ensurethatthe obligations arisingoutof 
the Community's laws were carried out. It might 
perhapsbe argued thatarulebasedonthesystemof 
law created by the Treaty of Rome could not be carried 
over into a conventioncodifyingthe law of treaties; 
but it had to be home in mind that the system of law 
in questionincluded not only provisions of a quasi-
federal type, but also obligations incumbent upon States, 
audit was moreparticularly tothoseprovisions that 
article5oftheTreaty applied; it had amply proved its 
usefulness. 
71. The Luxembourgdelegation would liketo see a 

8 The drafting Committee reported that it did not recommend 
the adoption of the Yugoslav proposal. See 28th plenary 
meeting. 

^See Y ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ 
vol. II, p. 311. 

^United Nations, ^ ^ ^ y ^ ^ B , v o l . 298, p. 17. 
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similar ruleincluded in the convention onthe lawof 
treaties. The very nature of the provisionsof certain 
treaties madeit impossible for themtobecarriedout, 
evenwhentheyhad entered into force between States, 
unless appropriate measures of internal law were taken. 
For example, treaties for theharmonizationof certain 
national laws and regulationscould be put into forceonly 
through parliamentary action. Articles which were not 
sufficient in themselves would be supplemented and 
made more explicitby rules of internal law. Other 
treaties embodying provisions directly creating rights 
and obhgations for individuals — apossibility expressly 
accepted in an advisory opinion of the Permanent Court 
of International Justices — could not be applied by the 
courtsunlesstheyhadbeenpublishedinproperform. 
There were few treaties which did not require par
liamentary approval or publication in an official gazette. 
Many treaties prepared underUnited Nations auspices 
would remainadead letter if the States parties did not 
put them into operation. Further, thenumber of 
treaties was constandygrowing, as could be seen from 
the United Nations 7 B ^ ^ ^ ^ ^ that was firstly because 
the international community had become larger, and 
secondly because, asaresult of the growing interdepen
dence of States, more andmore problemshad tobe 
solved onaregional, or evenaworld-wide, basis. The 
State'sexclusive field of jurisdiction had contracted as 
a result, and nationals of a State were increasingly 
governed byrules of lawthat were international in origin 
andbasedontreaties. Again, thoughtheproblemof 
carryingout treaties was one common toall States, it 
could obviously be solvedin different ways, even in 
countries connected by close ties. Among the member 
States of the European Economic Community some, 
such as Luxembourg, adopted and appliedtreaties as 
international and contractual law,whereas others incor
porated them in legislative instruments and transformed 
them into internal law. Those difference were even 
more striking when it came to States with different 
economic, social and constitutional systems. 

72. The Luxembourg delegation therefore believed that, 
mcodifyingthelawof treaties,theinternationalcom-
munity could not hold itself entirely aloof from the 
question of the subsequent fate of treaties. Any such 
omissionwouldbe regrettable a t a t ime when the life 
of States and peoples was increasingly governed by rules 
of law that were international and originated in treaties. 
The amendment might prove useful and might help to 
strengthen respect for treaties. The effective applica
tion of international instruments would thenno longer be 
delayed for lack of adequate internal measures of 
implementation. 

73. It might be objected that the amendment was 
outside the scope of the convention because it referred 
to internal law. But some articles already adopted by 
the Committee of the Whole containedreferences to 
national law, for example article 43and article 2 3 ^ , 
which would become article 23 ^B. The mere fact that 
it referred to internal law should not, therefore, be 

adequate grounds for rejecting the amendment. 
Another objection might be that the Luxembourg 
amendment would be better placed inafutureconven-
tionon State responsibility. But carrying outatreaty 
through national legislation was essentiallyamatter for 
the law of treaties and affected State responsibility only 
consequentially; the article had, therefore,alogical place 
in the convention. The same objection had been raised 
at the first session in connexion with article 23 ^ , 
whichprohibitedStatesfrom invoking internal law to 
justify failure to performatreaty,but it had not been 
taken into account by the Committee of theWhole. 

74. Thenewarticle23 ^ would come asaseparate 
article after article 23, which stated the ^ ^ ^ ^ 
. ^ ^ ^ principle. The addition of a paragraph to 
article 23 would have weakened the fundamental 
importance of that provision. Again, it wouldnot have 
been appropriate to present the Luxembourg amendment 
as the logical consequence of the performance of treaties 
in good faith, sinceit was seldom deliberate bad faith 
but rather mere inertia which stood in the way of 
carrying out treaties in internal law. Apositive obliga
t i o n s carry out treaties should logically precedethe 
question of justifying failure to perform; for that reason, 
the former article 2 3 ^ s h o u l d become article 2 3 ^ . 

75. Mr. GALINDO-POHL (El Salvador) said that in 
his delegation's view article 23, which providedthat 
every treaty in force was binding upon the parties to it 
and must be performed by them in goodfaith, was 
sufficient to ensure the observance of treaty obligations. 
By virtue of that rule, any State should be able to adopt 
the measures — financial, administrative, technical or 
legal — required to ensure the performance ofatreaty. 
No difficulty would be encountered where the national 
rules were in keeping with the rules of international 
law. It might, however, happen that the rules of 
nationallawconflictedwiththeprovisions ofatreaty, 
although such questions ought to be studied and settled 
during negotiation or at the time of ratification. 
However, once concluded, the treaty must be performed. 
In countries such as El Salvador in which constitutional 
law took precedence overtreatyprovisions, thecourts 
might be called on to give their opinion and might 
declare the provisionsof atreaty unconstitutional. It 
was a sphere within the exclusive jurisdiction of the 
nation's highest courts. Statescouldtherefore hardly 
beaskedtoundertake,masspecmcamanneraswas 
proposed by the Luxembourg amendment, to take 
measures of internallawto ensure that treaties were 
fully applied. Forthatreason, the amendment, although 
its aim was praiseworthy and intended to promote 
international law, was unacceptable inpractice. The 
rule set out in article 23 was sufficient to bind the 
contracting Stateandtoguaranteetheperformance of 
international obligations. 

The meeting rose a t lp .m. 

^ See advisory opinion concerning the B ^ ^ ^ ^ ^ ^ 
C ^ ^ ^ ^ ^ (Series ^ , N o . l 5 , p . l 7 ^ . 
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THIRTEENTH PLENARY MEETING 

7 B ^ ^ y , ^ ^ y 7 ^ ó ^ ^ . ^ ^ ^ ^ 

^ ^ ^ Mr. AGO (Italy) 

Considerationof the questionof the lawof treaties in 
accordancewith resolution 2166 (XXI)adopted by 
the General Assembly o n ^ D e c e m b e r l 9 6 6 ^ ^ ^ -

^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ v L ^ ^ ^ ^ ^ ^ (continued) 

1. The PRESIDENT invited the Conference to continue 
its consideration of the new article proposed by 
Luxembourg (ABCONF.39BL.15). 

2.Mr.MARESCA(Italy) said that the Luxembourg 
proposal raisedthree questions. Thefirstwaswheter 
the proposed article had a rightful place in the 
structureofaconventiononthelawof treaties. The 
convention was a body of rules of international law 
which considered the State asasubject of international 
law. Nevertheless, thoserulesdidnotignoreinternal 
law. Anumber of articles referred to the Head of 
State or the HeadofGovernment,thereby establishing 
alink with internal law, sinceitwasfor that lawto 
define the status of such persons. Article 43 precluded 
the State from invokingaprovisionof its internal law 
for the purpose of avoiding the observance of the 
provisions ofatreaty. Paragraph 2, whichtheCon-
ference had rejected, of the International Law Commis
sion's draft of article 5,hadalso referred to municipal 
law. The all-important article 23,by requiringaState 
to perform treaties in good faith,clearly imposed o n a 
State the obligationto adapt its internallawfor the 
purpose of implementing a treaty to which it was a 
party. The Luxembourg proposal therefore fell within 
the framework of the convention on the law of treaties. 
3. Secondly, the Luxembourg proposal would not create 
any disturbance in the relationship between interna
tional law and municipal law, because it did not attempt 
to settle doctrinal disputes on the subject. If the 
doctrine were accepted that international law became 
an integral part of municipal law, the Luxembourg 
proposal would not affect the position at all; if, however, 
the doctrine of tbe primacy of municipal law were 
accepted, the Luxembourg proposal would be both 
apposite and valuable. 
4. Thirdly,the proposed rule would be useful inprac-
tice. It would helpForeignMinistryofficials intheir 
task of impressing on various national authorities the 
need to observe existing rules of international law. 
From his own experience, he could state with confidence 
that an explicit article in the convention on the lawof 
treaties on the lines of the new article proposed by 
Luxembourg would be very helpful. Togivejustone 
example, on the occasion of an incognitovisittoltaly 
byaforeign Head of State whose retinue had attracted 
excessive attention from press photographers, leading 
to incidents,apress photographer had claimed damages 
fromasecurity guard in the retinue of the visiting Head 
of State, and he (Mr.Maresca) hadhadthegreatest 
difficulty in convincing the Italian judge that the security 

guard was entitled to full immunity from judicial process 
under the rules of customary international law. It 
would have been much easier if he hadbeen able to 
invokeatreaty provision, such as that contained in the 
Luxembourg proposal, to uphold the application of the 
t̂ ules of international law on the internal plane. 

5. Mr. KEARNEY(UnitedStatesof America)said 
that hewishedtotaketheopportunityofferedby the 
discussion on the Luxembourg proposal to explain at 
the same time his delegation's position on article 2 3 ^ . 
There was a hierarchy of differing legal rules in the 
internal legislation of most States. Generally, constitu
tional provisions were given primacy. Statutes, resolu
tions andadministrativeprovisions, allof which might 
be authoritative, might have different weights. Treaty 
provisions,when viewed as internal law, necessarily had 
to be fitted into that hierarchy. 
6. Each State was entitled to determine which legal 
formulation had greater internal authority in case of 
conflict among internalenactments andarticle23 ^ , 
as approved by the Committee of the Whole in no 
way abridged that right. Nor did it affect internal 
procedures for determining the primacy of internal law, 
whether by a decision based on the relationship in 
time between various legislative measures, or byacourt 
decision on constitutional issues. It merely provided 
that no party toatreaty might justify internationally its 
failuretoperform an internationaltreaty obligation by 
invoking provisions of its internal law. His delegation 
believed that that rule, which was consonant with 
international practice in general and withUnited States 
international practices in particular, merited adoption 
by the Conference, and it would therefore vote for 
article 23 ^ . 
7. TheLuxembourg proposal, ontheotherhand, did 
not appear to add anything to article 23 ^ and might 
well disturb the balance between the provisions of 
articles 23 and 2 3 ^ . His delegation could not there
fore support it. 

8. Mr. BINDSCHEDLER (Switzerland) said that the 
Luxembourg proposal codified alongstandingrule of 
customary international law. It was not strictly neces
sary from the legal point of view,because its substance 
was already coveredbytherequirement, expressed in 
article 23, that theparties to a treaty must perform 
its provisions in good faith. 
9. Ontheotherhand, it wouldbeusefulbecause of 
its educational value, particularly for parliaments. It 
was quite common foracountry to ratifyaconvention 
and for the convention toenterintoforce,but for the 
responsible authorities of the country to neglect to take 
thenecessary measures togive effect to the convention 
in the internal legal order. That situation was generally 
not the fault of the government,which was well aware 
of its international obligations, but of thelegislature. 
10. An example of that situationwasprovided by the 
1949GenevaConvention relative totheTreatment of 
Prisoners of War,ibyarticlel29 of whichthe States 
Parties undertook"to enact any legislationnecessary 

i United Nations, Treaty Series, vol. 75, p. 135. 
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to provide effective penal sanctions"to punish certain 
grave breaches of the Convention. The article was not 
self-executing and the States Parties needed to enact 
amendinglegislationin order to carry it out. Many 
years after the Convention's entry into forceanumber 
of States had still not enacted the necessary legislation 
and Switzerland itself had taken ten years to amend its 
penal code accordingly. 
11. Another example was provided by the International 
Labour Conventions;thoseresponsiblefor supervising 
the implementation of those Conventions had often 
notedthat countries which hadratifiedthe convention 
were not applying them in all respects because the 
necessary implementing legislation had not been enacted. 
12. Consequently, although he could not regard the 
proposed new article as absolutely necessary from the 
legal point of view, he would support it. 

13. Mr.CARMONA (Venezuela) said that either the 
rule contained in article 2 3 ^ a n d in the Luxembourg 
proposal was useless or it constituted a violation of 
Statesovereignty. If aStateratified atreaty, it was 
under anobhgationto perform it and hefailedto see 
what useful purpose would be served by the provisions 
of the proposed new article. 
14. There were two systems for implementingaratified 
treaty. In many Enghsh-speaking countries, special 
legislation was needed for the purpose, but in other 
countries, such asVenezuela, the ratification ofatreaty 
had the effect of incorporating its provisions in the 
municipal law of the country, and those provisions 
thereby became effective onapar with national legisla
tion, provided they did not violate the Venezuelan 
Constitution, which had primacy over all other legis
lation. 
15. If the purpose of the Luxembourgproposal was 
to obhgeaState to applyatreaty without parliamentary 
approval havmg first been obtahred for itsratification, 
theproposal confiictedwiththefundamentalprinciple 
of Statesovereignty. 

16. Mr. ESCUDERO (Ecuador) said that in Ecuador, 
atreaty which had been ratified became part of internal 
law. No treaty could be ratified without prior adoption 
of the necessarylegislation by Parliament. 
17. The Luxembourg proposal was not consistent with 
the principle of national sovereignty and seemed tobe 
based onadistrust of States andafear that they would 
not performtheir treaty obhgationsin good faith. It 
did not take the formof amere recommendation and 
could not therefore be approached purely from the 
educational standpoint,as the Swiss representativehad 
suggested. The terms in which it was couched were 
clearly imperativeincharacter;theyspecifiedthat the 
parties toatreaty"shall take any measures of internal 
law that may be necessary to ensure"that it was fully 
applied. Under Article2(7) of the Charter, the United 
Nations was not authorized " to intervene inmatters 
winch are essentiafly within the domestic jurisdiction" 
of aState. That basic principle of the Charter apphed 
to therealmof treaties also, a n d a m i e such as that 
proposed by Luxembourg could not therefore be 
incorporated intheconvention on thelaw of treaties. 

Thematter should remaingovemedby the provisions 
of article23 on performance in good faith; the imple-
mentationof treaties wasamatter of Statesovereignty 
and should be left tothelegalconscience of States. 

18. Sir Francis VALLAT (United Kingdom) said that 
the Luxembourg proposal must be viewed in the context 
of the convention asawhole and of article 23 and the 
existing article 23 ^ in particular. As had been 
pointedoutinparagraph(l)of thelnternationalLaw 
Connnission's commentary to a r t i c l e 2 3 , t h e ^ ^ ^ ^ 
^ ^ B ^ ^ ^ rule was "thefundamental principle of the 
law of treaties".Nothing should be done to weaken the 
force of that basic principle and his delegation therefore 
felt bound to express some hesitations about the 
Luxembourg proposal. 

19. It was of course desirable to stress the link between 
international lawand internal law so far as the obser
vance of treaties was concerned. But article 23 ^ 
aheady focused attentionontheheart of the problem, 
which was not so much the manner in which States 
ensured that their treaty obhgations were fulfllled,but 
rather that States should not be permitted to invoke 
the provisions of their own internal law asajustiflcation 
for failure to performatreaty. 

20. He also had some doubts as to the substance and 
implications of the Luxembourg proposal. The article 
would touch on one aspect of the method by which 
Statesgave effect to treaties. At least to some extent 
that wasaquestion of internal lawdepending on State 
constitutions. But the legal position varied in different 
countries. In some countries, the constitution provided 
thatatreaty, once it had been ratifled,became part of 
thelawof theland;inothers, theconstitution might 
requiretheenactmentofageneral approving law, giving 
legal effect to the treaty in internal law, before an 
instrument of ratification could be deposited; in yet 
others,therewasamixed régime where the nature of 
the treaty determined what measures of internal law had 
tobe taken. 

21. IntheUnitedKingdom,avarietyof methods was 
employed to ensure that treaties were fully applied; the 
choice of method depended inpart on the nature of 
the treaty and its impact upon existing internal law. 
There were many treaties to which full effect could be 
givenmtheUnitedKmgdomsimplyby administrative 
measures. Other treaties required for their effective 
implementation the amendment or modification of 
existing internal legislation and, in those cases, the policy 
was to ensurethatthenecessary amending legislation 
was enacted by Parliament before the ratification. 
There again, however,avariety of legislative techniques 
were possible and the choice among them depended 
partly on the nature of the treaty. Thus,whereitwas 
clearly intended that certain provisions ofatreaty were 
to have direct internal effect as part of the internal 
lawofeachof the partiestoatreaty,it was possible 
to ensure by act of the United Kingdom Parliament that 
those provisions did have that effect. Other delegations 
would no doubt be confronted with different problems, 
depending on the provisions of the constitutions of their 
countries or the practices which their governments had 
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adopted to ensure that full effect was given to treaty 
obligations under their internal law. 

22. His delegation fully understood and respected the 
motives underlying the Luxembourg proposal, but would 
not be able to support it for the reasons of presentation 
and substance which he had mentioned. 

23. Mr. KOULICHEV (Bulgaria) said that his delega
tion was not convinced that the inclusion of the new 
article proposed by Luxembourg was really necessary 
in order to guarantee the observance of the pacta sunt 
servanda principle. The essence of that principle was 
that States must perform in good faith their obligations 
under treaties which were in force and had been law
fully concluded. International law, however, generally 
left to the parties complete freedom, within the frame
work of the provisions of the treaty, regarding the choice 
of the means to be used to carry out their treaty 
obligations. It was true that treaties such as the 
International Labour Conventions expressly laid on 
States parties an obligation to bring their internal law 
into line with the provisions of the conventions, but in 
the majority of cases international treaties did not 
contain any provisions on the steps to be taken in the 
internal legal order for the purpose of carrying out 
treaty obligations. 

24. The Luxembourg proposal would not be very useful 
for the purposes of strengthening the pacta sunt servanda 
principle, since that principle, by definition, already 
covered the adoption of the necessary internal measures 
to which the proposal referred. On the other hand, 
it could become a source of unnecessary disputes. The 
smallest discrepancy between the internal law of a State 
and the provisions of a treaty could give rise to contro
versy, even in the absence of any concrete subject of 
dispute. 

25. For those reasons, his delegation would oppose the 
Luxembourg proposal as being unnecessary. 

26. Mr. NASCIMENTO в SILVA (Brazil) said that, in 
his delegation's opinion, article 23 as adopted at the 
previous meeting adequately covered all the problems 
that might arise. The Brazilian Constitution, like those 
of most Latin American countries, required that all 
treaties should be approved by Parliament and that only 
after such approval could the Executive ratify the 
treaty. Thus, the new article proposed by Luxembourg 
could apply only after the treaty had been ratified, and 
the problem of sovereignty would not arise. 

27. The Luxembourg delegation had doubtless had 
excellent reasons for introducing its proposal, particu
larly considering the variety of constitutional systems 
represented at the Conference, but the proposal now 
seemed superfluous. 

28. Mr. WERSHOF (Canada) said that, although his 
delegation appreciated the intentions of the Luxembourg 
delegation, it could not support its proposal, for the 
reasons given by earlier speakers, particularly by the 
United Kingdom representative. It was well known 
that a number of treaties, some of them multilateral, 
contained specific provisions requiring the contracting 
parties to enact internal legislation. Canada was a 

party to some such treaties, but considered it unnecessary 
to include a general rule to that effect in the convention. 

29. Mr. HOSTERT (Luxembourg) said he was glad 
that so many representatives considered that the sub
stance of the Luxembourg amendment was already 
embodied in article 23; indeed, his delegation had 
submitted its proposal largely because it had not been 
absolutely sure that that was the case. Since however 
a number of representatives believed that the addition 
of the new article would cause confusion, his delegation 
would withdraw its proposal, on the understanding that 
the substance of it was already covered in article 23. 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (resumed from the previous meeting) 

30. The PRESIDENT invited the Conference to resume 
its consideration of the articles approved by the Com
mittee of the Whole. 

Article 23 bis 2 

Internal law and observance of treaties 

A party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty. This rule is 
without prejudice to article 43. 

31. Mr. SAMAD (Pakistan) said that, at the first 
session, his delegation had introduced an amendment to 
article 23 (A/CONF.39/C.1/L.181), the purpose of 
which had been to add to the principle pacta sunt ser
vanda the additional principle that no party to a treaty 
might invoke the provisions of its constitution or its laws 
as an excuse for its failure to perform the international 
obligation it had undertaken. A number of delegations 
had agreed that that was a generally recognized principle 
in international law, and the Committee of the Whole 
at its 29th meeting had approved the Pakistan amend
ment by 55 votes to none and referred it to the Drafting 
Committee, together with the International Law 
Commission's text of article 23. The Drafting Com
mittee had recommended that the Committee of the 
Whole adopt the International Law Commission's text 
of article 23 without any addition, but that the Pakistan 
amendment should be embodied in a new article 
immediately following article 23. The Committee of 
the Whole had approved articles 23 and 23 bis without 
a formal vote at its 72nd meeting, but no title had then 
been given to article 23 bis; his delegation was glad 
that the Drafting Committee had proposed a title which 
corresponded closely to the one that it had intended to 
propose itself. His delegation therefore commended 
article 23 bis to the Conference. 

32. Mr. CARMONA (Venezuela) said that the Interna
tional Law Commission had at different times taken 
different views on the important question of the 
relationship between international and municipal law. 

2 The principle contained in an amendment by Pakistan 
(A/CONF.39/C.1/L.181) to article 23 was approved at the 
29th meeting of the Committee of the Whole. At the 72nd 
meeting the Drafting Committee recommended that the 
admendment should be embodied in a separate article num
bered 23 bis. 
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Sir HerschLauterpacht's view had been that municipal 
law took precedence over international law. Areaction 
had subsequently taken place, when Sir Cerald Fitz-
maurice had advanced the opposite thesis, that interna
tional law prevailed over municipal law. A third 
position, which might be regarded as a compromise, 
had later emerged in the Commission,which had agreed 
upon the formula set out in the present article 43; 
under that article, international law prevailed over 
internal law, unless the violation of internal law invoked 
as aground for invalidating consent wasmanifest. 
33. During the discussion of article 43 at the first 
session, that formula had been supplemented by two 
amendments. One,byPeru and theUkrainian Soviet 
SocialistRepublic(ABCONF.39BC.lBL.288andAdd.l) 
stated that violation of aprovision of internal law must 
be of fundamental importance and manifest. The 
other, submitted by the United Kingdom delegation 
(ABCCNF.39BC.1BL.274), went even further alongthe 
same lines. An amendment by lapan and Pakistan 
(ABCCNF.39BC.1BL.184 and Add.l), which would 
haverestoredthe originalthesisthatinternationallaw 
prevailed over internal law even whenaviolation of the 
internal law was manifest, had been rejected by 56 votes 
to25,with7abstentions. The other two amendments 
to which hehadreferredhad been approved andthe 
compromise thus reached had seemed to provide a 
generally satisfactory solution to the problem of the 
relationship between the twobranches of law. 
34. The delegation of Pakistan had, however, sub
mitted its amendment (ABCONF.39BC.1BL.181) to 
article 23 before article 43 had been discussed. 
Throughout its lengthy debate on article 23 the Commit
tee of the Whole had naturally been preoccupied by the 
extremely important questionoftheprinciple of ^ ^ ^ 
^ ^ ^ ^ v ^ ^ ^ , s o that it would notbe unfair toclaim 
that insufficient attention had been devoted to the 
Pakistan amendment. Moreover, although the principle 
contained in that amendment had been approved by 
55 votesto none, therehadbeen30 abstentions, and 
when the new article 23 ^ h a d been approved, its 
wording had been left in abeyance untiladecision had 
been taken on article 43. The Drafting Committee had 
brought article 23 ^ into line with the wording of 
article 43. 
35. The Conference now had before it two articles 
which repeated each other. In the opinion of the 
Venezuelan delegation, article 2 3 ^ w a s at best redun
dant and in fact conflicted with article 43, since it 
introduced the idea of the precedence of municipal law 
over internationallaw. The only solution seemed to 
be to delete article 2 3 ^ a n d to retain article 43,which 
was a clear, well-considered provision, unanimously 
adopted by the International Law Commission. 

36.Mr.OE LA CUARDIA (Argentina) said the Argen
tine delegation wished to makeabrief statement similar 
to that it hadmade in the Committee of the Whole 
during the first session on the subject of article 2 3 ^ . 
There wasatype of treaty — and Argentina wasaparty 
toanumberofsuchtreatiesinforce — which contained 
the so-called ^constitutional clause", according to 
which certain matters governed exclusively by the 

constitutionof the State remained outside the scope of 
the provisions of the treaty, under the terms of the 
treaty itself. In suchcases, the relevant constitutional 
rules might be invoked with respect to the treaty. They 
could not of course be invoked by the State^as justifi
cation for its failure to perform the treaty",to use the 
words of article23 ^ it wasthetreaty itself which 
authorizedaState to invoke the rule of internal law. 
37. But since that possibility did not emerge clearly 
from the wording of article 23 ^ , which could be 
wrongly interpreted, his delegation felt obliged to make 
that statement for inclusion in the summary record, and 
would abstain from voting on the article. 
38. Mr MATF^E-DAFTAR^ (Iran) said that the 
IranianConstitutionprovidedthat alltreatiesmustbe 
approved by Parliament. He could not vote for 
article 2 3 ^ ^ , because it conflicted with article 43. 
39 The PRESIDENT said he was surprised that some 
representatives should consider that article 23 ^ 
conflicted with article 43 because their constitutions 
required parliamentary approval of all treaties; they 
should remember that article 23 ^ referred only to 
treaties already in force. 
40. He invited the Conference to vote on article 2 3 ^ . 

B ^ ^ 2 ^ bis ^ ^ ^ ^ ^ ^ v B^ v ^ ^ ^ ^ , ^ ^ 

unless a different intention appears from the treaty or î  
otherwise established^ its provisions do not bind a party in 
relation to any act or fact whichtookplace or any situation 
whichceased to e^ist beforethedate of the entry intoforce 
of the treaty with respect to that party. 

41. Mr. ALVAREZ TABIO (Cuba) said that at the 
first session his delegation had submitted an amendment 
(ABCCNF.39BC.1BL.146) toar t ic le24 , inorder to 
bring thetext more closely intolinewith the Interna
tional Law Commission's commentary. Its amendment 
had been referred tothe Drafting Committee,but had 
not been taken into account in the text before the 
Conference. 
42. The Cuban delegation would not insist on its 
amendment, sinceit was satisfiedby theexplanations 
given by the Chairman of the Drafting Committee. 
However, since the situation hadchanged as aresult 
of the introduction of the new article 77,^Cuba wished 
to make clear its position concerning the intertemporal 
law, because there was a clear contradictionbetween 
the two articles. In article 24 the convention had 
establishedaflexible and balanced rule to solve problems 
relating to the intertemporal law, whereas article 77 
applied to the convention the principle of absolute non-
retroactivity,by completely excluding from its temporal 
application the principles and rules of international law 
codified in the convention. 

3 For the discussion of article 24 in the Committee of the 
Whole, see 30th and 72nd meetings. 

4 This article was approved by the Committee of the Whole 
at its 104th meeting. 

http://36.Mr.OE
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43. In paragraph (3) of its commentary to article 24, 
the International Law Commission had stated: " If, 
however, an act or fact or situation which took place or 
arose prior to the entry into force of a treaty continues 
to occur or exist after the treaty has come into force, 
it will be caught by the provisions of the treaty. The 
non-retroactivity principle cannot be infringed by 
applying a treaty to matters that occur or exist when 
the treaty is in force, even if they first began at an earlier 
date ". 
44. That opinion provided a completely unambiguous 
solution to the problem of the intertemporal law, but it 
was contradicted by article 77, which precluded the 
application of the provisions of the convention, whatever 
their nature or authority, to treaties concluded before 
the entry into force of the convention. Thus the satis
factory rule laid down in article 24, which was in 
conformity with the International Law Commission's 
interpretation, was robbed of all its force by article 77. 
45. True, article 77 included a general reservation 
relating to " any rules set forth in the present Conven
tion to which treaties would be subject, in accordance 
with international law, independently of the Conven
tion ", but those words indicated the real aim of the 
article, which was to restrict the codifying effect that 
all were agreed the convention should have. The effect 
of article 77 would be that the rules of international law 
laid down in the convention would have full authority in 
the future — which went without saying — but could 
only be applied to prior agreements if such agreements 
were subject to those rules independently of the con
vention. Article 77 deprived the convention of its 
inherent authority to govern continuing treaties, which 
as such was governed by the rules of international law 
consolidated in the convention. Furthermore, it did 
not settle the question whether a prior treaty was 
governed by those rules, when in fact the aim should 
be to ratify their immediate effect, since there was no 
doubt about their authority once the convention had 
entered into force. 
46. The peremptory rules of the convention had full 
authority with respect to all treaties in force, whatever 
their date of entry into force, not only on purely logical 
grounds based on the principle of the hierarchy of rules, 
but also for reasons of substance directly related to the 
notion of what was just at a given moment for the 
international community, particularly with respect to 
the rules in articles 48, 49, 50 and 61. Any treaty 
conflicting with those peremptory rules was both illegal 
and inadmissible; it was not permissible to question 
whether those peremptory norms were or were not part 
of international law before the entry into force of the 
convention, from which they derived indisputable 
authority. 

47. Article 24 itself did not fully resolve the problem 
of the intertemporal law; it laid down that the provisions 
of a treaty did not bind a party in relation to any act 
or fact which had taken place or any situation which 
had ceased to exist before the date of the entry into 
force of the treaty, but it said nothing about the rule to 
be applied to a treaty relationship which began before 
the entry into force of the treaty, but continued to exist 

after that event. Apparently it was implied, although 
that was not stated, that the principle of non-retro-
activity was not violated by applying the provisions of 
the treaty to a prior situation which was not terminated. 
That was certainly the assumption made by the Interna
tional Law Commission, as indicated by the commentary 
to which he had already referred. That was how the 
Cuban delegation interpreted the legal effect of article 24 
and it would vote for it accordingly. 

48. Mr. NETTEL (Austria) asked for a separate vote 
on the phrase " or is otherwise established " in the 
opening proviso of article 24. 

The phrase " or is otherwise established " was 
adopted by 78 votes to 5, with 12 abstentions. 

Article 24 was adopted by 97 votes to none, with 
1 abstention. 

Article 25 s 

Teriitorial scope of treaties 

Unless a different intention appears from the treaty or is 
otherwise established, a treaty is binding upon each, party in 
respect of its entire territory. 

Article 25 was adopted by 97 votes to none. 

49. Mr. BILOA TANG (Cameroon) said that his 
delegation approved of the content of article 25, but 
wished to state on behalf of its Government that 
Cameroon reserved the right, when necessary, to 
interpret for itself the term " territory ", which was 
rather loosely used in the article, in respect of so-called 
" overseas territories ". 

Article 26 « 

Application of successive treaties relating 
to the same subject-matter 

1. Subject to Article 103 of the Charter of the United 
Nations, the rights and obligations of States parties to 
successive treaties relating to the same subject-matter shall be 
determined in accordance with the following paragraphs. 

2. When a treaty specifies that it is subject to, or that it 
is not to be considered as incompatible with, an earlier or later 
treaty, the provisions of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties 
also to the later treaty but the earlier treaty is not terminated 
or suspended in operation under article 56, the earlier treaty 
applies only to the extent that its provisions are compatible 
with those of the later treaty. 

4. When the parties to the later treaty do not include all 
the parties to the earlier one: 

(a) As between States parties to both, treaties the same rule 
applies as in paragraph 3; 

(b) As between a State party to both treaties and a State 
party to only one of the treaties, the treaty to which both 
States are parties governs their mutual rights and obligations. 

5 For the discussion of article 25 in the Committee of the 
Whole, see 30th, 31st and 72nd meetings. 

0 For the discussion of article 26 in the Committee of the 
Whole, see 31st and 91st meetings. 
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5.Paragraph4is without prejudice to article ^7, or to any 
^uestiouof the terminationor suspensionof theoperationof 
a treaty under article57or to any ô uestionof responsibility 
which may arise foraStatefromthe conclusion or application 
of a treaty theprovisionsof which areincompatible with its 
obligations towards another State under another treaty. 

50. Mr. PFNTC (Ceylon) said that the terms^earlier 
t reaty"and^later t reaty"had been discussed briefly 
at the 85th meetingof the Committeeof the Whole, 
when the United Kingdom representative had drawn 
attention to the lack of clarity in the use of those 
terms, and had asked which of the dates associated 
with the emergence of a treaty should be used to 
determine which was the earlier and which the later 
instrument. The Ceylonese delegation had concluded 
that the crucial date for that purpose should be the 
^late whenthe textof the new treaty hadbeen finally 
and formally established. The Expert Consultant had 
confirmed that view at the 91st meeting of the 
Committee of the Whole when hehadexplainedthat 
the relevant date should be that of the adoption of 
the treaty and not that of its entry into force and 
that the underlying notion was that, whenthesecond 
treaty was adopted, a new legislative intention was 
formed, which shouldbe taken asintendedtoprevail 
over theintentionexpressedinthe earlier treaty. 

51. His delegation concurred with that explanation and 
thought that it might have been desirable to clarify 
the position in the text of article 26, perhaps by adding 
a sentence to the effectthatthe dateof the adoption 
of thetextwasrelevantmdeterminingwhichwasthe 
later treaty. That notion mightbe taken into account 
bytheDra^ingCommittee, and later bythe Conference, 
in considering the new article 77. His delegation 
wouldnot, however, make any formalproposal to that 
effect. 

52. Mr. KEARNE^(United States of America) said 
that in the Committee of the Whole his delegation 
had supported an amendment by!apan(ABCGNF.39B 
C.1BL.207) to delete the words, ^or that it isnot 
to be considered as incompatible with,"in paragraph 2. 
That was because the United States considered that, 
when a treaty contained a clause providing that it 
shouldbe deemed not tobe incompatible with another 
treaty, thefirst duty of theinterpreterwas to try to 
reconcileanyconfiicting provisions of the two treaties, 
rather than to give one precedence over the other. 
The United States had feared that the present wording 
of paragraph2mightencourageinterpreterstoignore 
or pass over lightly their primary duty of reconciling 
conflicting provisions. 

53. His delegation now understood, fromadiscussion 
^f the point with the Expert Consultant, that the Inter
national Law Commission had intendedthetext as a 
second line of defence, to be invoked when an 
interpreterhad already tried, and failed, to reconcile 
two treaties, and was accordingly obligedtogiveone 
priority over the other. He wished to make it clear 
that his delegation would vote for article 26 on the 
understanding that that was the interpretation to be 
givento paragraph 2. 

54. Mr. KHLESTGV (Union of Soviet Socialist 
Republics) said that some of the provisions of article 26 
were not sufficiently clear. For example, despite 
considerable discussion intheDrafting Committee and 
the Committee of theWhole, the term^provisions... 
compatible with those ofthelatertreaty"inparagraph3 
was still open to different interpretations. Thus, if 
a bilateral agreement were concluded between two 
States which subsequentlybecamepartiestoageneral 
multilateral treaty relating to the same subject-matter, 
and the terms of the bilateral treaty were more 
advantageous to both States than those of the multi
lateral treaty,the question arose whether the provisions 
of the earlier treaty were compatible with those of 
the later one. The Soviet delegationunderstood the 
passage inquestiontomeanthat, if theearlier treaty 
was not terminated by the conclusion of the later 
treaty, theprovisions of theearlier treaty, the effects 
of which were no less favourable than those of the later 
treaty, should continue to apply. 
55. Furthermore, under paragraph 4(^), situations 
might theoretically ariseinwhichaState might assume 
certain obligations under one treaty and undertake 
conflicting obligations in concluding a treaty on the 
same subject with another State. The Soviet 
delegation's interpretationofparagraph4(^)wasthat 
nothing in that paragraph should be regarded as giving 
aStatethe right to concludeatreaty which conflicted 
withits obligationsunder an earlier treaty concluded 
withaStatewhich was notaparty to the later treaty. 
56. In view of those imprécisions and difficulties of 
interpretation,his delegation would abstain in thevote 
onarticle26. 
57.Mr.BFNDSCHEDLER (Switzerland) said that at 
the 31stmeetingoftheCommittee of the Whole, his 
delegationhadmade astatement concerning thenon-
applicability of Article 103 of the United Nations 
Charter to non-members of the United Nations. 
Switzerland had no wish to dispute the importance 
andvalue of Article 103 of the Charter,but believed 
it was necessary to repeats for inclusion in the summary 
record, that as it was not boundby the Charter, its 
signature of the convention being preparedwould have 
to be made subject to a reservation concerning 
Articlel03. 

58. Mr. FUIISAKI(Iapan) said he wished to refer, 
like the representative of the United States, to the 
words^or that it is notto be considered as incompatible 
with"inparagraph 2 andto remindthe Conference 
thatlapanhad submitted an amendment (ABCONF.39B 
C.lBL.207)inthe Committee of theWhole proposing 
the deletion of those words. Although the Drafting 
Committee had not accepted that amendment, the 
Japanese delegation still considered that, whentreaty 
A specified that it was not to be considered as 
incompatible with treatyB,the intention of the parties 
was to set down a common understanding on the 
way inwhich the two treaties weretobeinterpreted 
as being compatible with each other, and that therefore 
the possibility of one of the treaties prevailing over 
the other should not, ^ ^ ^ ^ ^ , arise. That was 
the primary meaning of the expression ^not to be 
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considered as incompatible with"when it was employed 
inatreaty; it did not mean that one treaty was subject 
to another, as was obviously the case whentheother 
expression in the article — ^is subject t o " — was 
used. 
59.The PRESIDENT invited the Conference to vote 
on article 26. 

60. Mr. ^ASSEEN, Chairman of the Drafting 
Committee, said that articles 27,28 and 29 constituted 
section3of Part III. 
61. TheEnglishtltle of article 29 hadgivenrise to 
some difficulty. The title in the International Law 
Commission'sdraft, ^Interpretationof treatiesintwo 
or morelanguages", was somewhat ambiguous, since 
itwasnotclearwhetherthe words^ in twoor more 
languages"applied to the treaties or to their interpreta
tion. The Drafting Committee had solved the 
problemby inserting the word^authenticated" after 
the word ^treaties" in the English versions 
Corresponding changeshadbeenmadeintheFrench, 
Russian andSpanish versions. 
62. With respect to the text of the articles, the Drafting 
Committee had noted that the Russian and Spanish 
versions of paragraphlof article 27 did not correspond 
exactly with the English and French versions, which 
brought out the meaning of the paragraph more clearly. 
It had therefore amended the Russian and Spanish 
versions accordingly. 
63. TheCommitteehadfoundthe opening phrase of 
paragraph 4 of article 29 ambiguous. The words 
^Except in the case mentioned in paragraph I " 
could refer to either of thetwo possibilities mentioned 
in paragraph 1. The Committee had therefore amended 
the opening phrase to read^Exceptwhereaparticular 
text prevails in accordance with paragraphl"in order 
to make it quite clear that the reference was to the 
second part, beginning with the words sunless the 
treaty provides...". 

t. Atreatyshallbeinterpretedingood faith in accordance 
with the ordinary meaning to be given to the terms of the 
treaty in their content andinthe light of its object and purpose. 

2 .The content for thepurpose of the interpretation of a 
treaty shall comprise, in addition to the text, including its 
preamble and annexes: 

(^ Any agreement relating to the treaty which was made 
between allthe parties in connexion with the conclusion of the 
treaty^ 

^ Any instrument which was made byone or more parties 
in connexion with the conclusion of the treaty and accepted 
by the other pariies as aninstrument related to thetreaty. 

^ For the discussion of articles 27and 2^ in the Committee 
of theWhole, see 31st, 32nd, 33rd and74th meetings. 

3. There shall be taken into account, together with the 
context: 

(^ Any subsequent agreementbetweentheparties regarding 
the interpretation of the treaty or the application of its 
provisions: 

(^ Any subsequent practice in theappl ica t ionof thet reaty 
which establishes the agreement of the parties regarding its 
interpretation: 

(^ Any relevant rules of international lawapplicableinthe 
relations between the parues. 

4. A special meaning shall be given to a term if it is 
established that the parties so intended. 

64. Mr. FLEISCHHAUER (Federal Republic of 
Germany) said that his delegation was basically in 
agreement with article 27 and would vote for it in 
its present form. It felt, however, that the term 
^agreement" asused inparagraph2 might be open 
to divergent interpretations. In the view of his 
delegation,the term wastobeinterpretedasmeaning 
writtenagreementsapprovedby alltheparties to the 
treaty inconnexion with itsconclusion. Thebulkof 
the preparatory work, which, as correctly stated in 
article 28,wasasupplementary means of interpretation, 
would otherwise come under the principal rules of 
interpretation. That would not only upset the system
atic orderbetweenarticles 27 and 28 butwouldalso 
cause considerable uncertainty and difficulty in practice. 
However, the point was not one of substance, 
particularly since paragraph (13) of the International 
Law Commission's commentary to articles 27 and 28 
spokeof ^documents"inrelationwithparagraph2, 
thus making it clear that the Commission had had 
writtenagreementsin mind when it had adoptedthat 
paragraph. It was on that understanding that his 
delegation had refrained from submitting an 
amendment in that sense at the present stage of the 
Conference. 
63. Gn the other hand, his delegation was of the 
opinion that subsequent agreementsbetween the parties 
regarding theinterpretationof atreaty, asmentioned 
inparagraph 3, didnot have to be in written form. 
It was confirmed inthatopinionnotonlyby constant 
Statepracticebut also by the factthat paragraph 3 
treated subsequent agreements and subsequent pratice 
on an equal footing. 
66. His delegationalsoconsideredthatthe^relevant 
rules of international law applicable in the relations 
betweeUtheparties" which, under paragraph3,had 
to be taken into account in the interpretation of treaties, 
were to be understood as referring not only to the 
general rules of international law but also to treaty 
obligations existingfor the variousparties. Not only 
should treaties be interpreted, wherever possible, so 
as to be inconformity with international law,but that 
methodof interpretation should be followed, wherever 
treaties could be interpreted so as to be consistent 
with the treaty obligations of parties to it, in order 
to avoidconflicting treaty obligations. It was inthat 
sensethat his delegation understood the referencein 
paragraph3(^) to any relevant rules of international 
law applicable in the relations between the parties. 
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recourse may be had to supplementary means of inter
pretation, including the preparatory work of the treaty and the 
circumstances of its conclusion, in order to confirm the meaning 
resulting from the applicationof article 27, o r t o determine 
the meaning when the interpretation according to article 27: 

^ Leaves the meaning ambiguous or obscure: or 
^ L e a d s to a result which is manifestly absurd or un

reasonable. 

67. Mr. NAHLIK (Poland) said that articles 27 and 28 
were a successful combination of three possible 
approaches to the question of interpretation, namely 
the textual,the intentional and the functional approach. 
They thus constituted a coherent and well-balanced 
part of the convention. However, a useful change 
could perhaps be madeinarticle28,for the following 
reasons. 
68. Recourse to the so-called^historical"mterpreta-
tion, as suggested in the article, could certainly be 
madein any casein whichthe meaning conveyedby 
the text, even with the help of the other means 
mentioned in article 27, was either ^ambiguous or 
obscure" or could lead to something ^absurd or 
unreasonable". But whenever recourse was had to 
suchinterpretation,itcouldnotbeknowninadvance 
whether or not the result would be to confirm the 
meaning conveyed by the application of the means 
indicated in article 27. In most cases it probably 
would, but it could notbepresumedthatsuchwould 
bethecase. Atanyrate,the^cormrmation"of the 
meaning conveyed inapplicationofarticle27 and the 
^determination" of the meaning when it was left 
ambiguous or obscure, should not be considered as 
two differentpossibilities. If themeaningof the text 
was perfectly clear, it stood in no need of further 
confirmation and the work of the interpreter, in looking 
for such corrfirmation,would be juridically superfluous. 
It would therefore be more logical to delete the reference 
to ^confirmation" and to amend the article to read: 

recourse may be had to supplementary means of inter
pretation, including the preparatory work of the t rea tyandthe 
circumstances of its: conclusion, in order to determine the 
meaning of the provision or provisions of that treaty when 
the interpretation according toarticle 27: 

(^Leave^ the meaning ambiguous or obscure: or 
(^Leads to a result which is manifestly absurd or un

reasonable. 

69. He suggested that the point be referred to the 
Drafting Committee for further consideration. 

70. Mr.^ASSEEN,Chairman of the Drafting Com
mittee, saidthat great carchad beentakenindrafting 
article 28in the formulation approved by theDrafting 
Committee. The conditions for recourse to preparatory 
work had been laid down in the International Law 
Commission's text, provision having been made for 
corn^rmation, in specific cases,of the meaning resulting 
from the application of article27. The suggestion put 

^Seefootnote 7. 

forwardby the representative of Polandrelatedto a 
point of substance and affected the balance achieved 
between the various positions taken on the question 
of interpretation. It was therefore for the Conference 
itself to takeadecisionon it. 

71. The PRESIDENT said that it wouldbe most 
unfortunate if the phrase ^in order to corrfirm the 
meaning resulting fromthe applicationof article27" 
were deleted. Its retention could certainly do no harm. 
Hehopedthattherepresentativeof Polandwouldnot 
press his suggestion. 

72 Mr RGSENNE (Israel) said that although he 
felt some sympathy for the views expressed by the 
representative of Poland, he thought that the con
clusions he had drawn were not correct andthat the 
Polish position might be better met by an amalgamation 
of articles 27 and 28. However,thatpossibilityhad 
alreadybeendiscussedinthelnternationalLawCom-
mission,the Committee of theWholeandthe Drafting 
Committee. The suggestion that the Drafting Com
mittee should consider the Polish proposal was tant
amount to asking for the whole question to be reopened, 
and he therefore associated his delegation with the 
President's suggestion. 

73. Mr. REDGNDGGGME^ (Costa Rica) said he 
agreed with the President and the representative of 
Israel. Article28 shouldbeleft initspresentform, 
which appeared to meet with general approval. 

74. Mr. NAHLIK (Poland) said that he had merely 
suggested apossible change, but wouldnot press the 
point. 

B L ^ ^ 2 ó ^ ^ ^ ^ ^ ^ ^ v ^ 7 v ^ ^ ^ ^ ^ . 

1. When a treaty has been authenticated in two or more 
languages, the text is equally authoritative in each language, 
unless the treaty provided or the parties agree that, in case 
of divergence, a particular text shall prevail. 

2. A version of the treaty in a language other than one 
of thosemwhich the text was authenticated shall be considered 
anauthentic text only if thetreaty soprovidesortheparties 
so agree. 

3. The terms of thetreaty arepresumedto havethesame 
meaningineach authentic text. 

4. Fxcept where a particular text prevails in accordance 
with paragraph 1, when a comparison of the authentic texts 
discloses a difference of meaning which the application of 
articles 27 and28 does notremove, themeaning whichbest 
reconciles the texts, having regard to the object andpurpose 
of the treaty, shall be adopted. 

75. Mr. H^ERA (United Republic of Tanzania) said 
that, perhapsbecause of anoversightby theDrafting 
Committee, the lastphrase in paragraph 2 read ^or 
the parties so agree" instead of ^or the parties in 
some other manner so agree". The earlier phrase 

^Forthediscussionof article 2 9 i n t h e Committee of the 
Whole, see 34th and 74thmeetings. 



Fourteenth plenary meeting — 7 May 1969 59 

" if the treaty so provides " implied that there was 
already an agreement, but the parties could have agreed 
in some manner other than in the treaty. 
76. The PRESIDENT said that the point made by the 
representative of Tanzania would be considered by the 
Drafting Committee.10 

Articles 29 was adopted by 101 votes to none. 

77. The PRESIDENT said that the Conference had 
successfully disposed of the most controversial and 
difficult subject in the whole field of the law of treaties, 
the question of the interpretation of treaties. The 
section on interpretation had been condensed into a 
few formulas which had been adopted unanimously 
by the Conference. When the section had first come 
before the International Law Commission, many had 
felt that it might be unwise for the Commission to 
embark on a codification of so difficult a subject. He 
himself had taken a more optimistic view and was 
most grateful to the Conference for having proved him 
right. He wished to pay a particular tribute to the 
Expert Consultant whose patience and hard work had 
contributed so much to the gratifying result achieved. 

The meeting rose at 5.20 p.m. 

10 No change was made by the Drafting Committee. 

FOURTEENTH PLENARY MEETING 

Wednesday, 7 May 1969, at 10.45 a.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (con
tinued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Statement by the Chairman of the Drafting Committee 
on articles 30-37 

1, Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that articles 30 to 34 constituted Part III, 
section 4, of the draft convention (Treaties and third 
States) and articles 35 to 37 Part IV (Amendment and 
modification of treaties). Part IV had contained an 
article 38, entitled " Modification of treaties by subse
quent practice ", which had been deleted by the 
Committee of the Whole.l The Drafting Committee 
had made only a few changes in the titles and texts 
of articles 30-37. 
2. In the text of article 31, the Drafting Committee, 
in the light of an observation in the Committee of the 
Whole, had deleted the word " third " before the 
word " State ". It had also put the verb " accept " 
in the present tense in the concluding part of the sen
tence. 

1 See 38th meeting of the Committee of the Whole, para. 60. 

3. The Drafting Committee had slightly altered the 
text of article 34, as approved by the Committee of 
the Whole following the adoption of the amendments 
submitted by Syria (A/CONF.39/C.1/L.106) and 
Mexico (A/CONF.39/C.1/L.226). In that text, the 
words " recognized as such " qualified only " a cus
tomary rule of international law ", but the Drafting 
Committee had found, when considering the Mexican 
amendment, that the intention had been to mention 
in article 34 the sources of law specified in Article 38 
of the Statute of the International Court of Justice, 
and to apply the word " recognized " not only to 
customary rules but also to the general principles of 
law. The words " recognized as such " had therefore 
been placed at the end of the sentence. The title of 
the International Law Commission's text no longer 
fitted the wording approved by the Committee of the 
Whole, which referred both to international custom 
and to general principles of law. The Drafting Com
mittee had therefore amended the title to read: " Rules 
set forth in a treaty becoming binding on third States 
as rules of general international law. " 

4. The PRESIDENT invited the Conference to con
sider articles 30 to 37, as approved by the Committee 
of the Whole and reviewed by the Drafting Committee. 

Article 30 2 

General rule regarding third States 

A treaty does not create either obligations or rights for a 
third State without its consent. 

Article 30 was adopted by 97 votes to none. 

Article 31 s 

Treaties providing for obligations for third States 

An obligation arises for a State from a provision of a treaty 
to which it is not a party if the parties intend the provision 
to be the means of establishing the obligation and the State 
expressly accepts that obligation. 

5. Mr. PHAM-HUY-TY (Republic of Viet-Nam), 
introducing his delegation's amendment (A/CONF.39/ 
L.25), said that the establishment of an obligation for 
a State which was not a party to a treaty was an 
important matter. Because of its importance, the 
obligation must be accepted by the third State in a 
form which could not give rise to any misunder
standing and which involved no risk of tendentious 
interpretation. The words " expressly accepts " could 
be understood in the widest sense as embracing 
acceptance by solemn declaration or any other form 
of oral acceptance which did not provide the neces
sary safeguards. It was therefore desirable that third 
States, and particularly developing countries, should 
express their willingness to accept an international 
obligation in writing only. His delegation regarded 

2 For the discussion of articles 30 and 31 in the Committee 
of the Whole, see 35th and 74th meetings. 

An amendment to article 31 was submitted to the plenary 
Conference by the Republic of Viet-Nam (A/CONF.39/L.25). 
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any other form of acceptance as inadequate. It had 
therefore proposed the addition of the words ^ in 
writing" after the words^that obligation". 

6.SirFrancisVALLAT(UnitedKingdom)saidthat 
he appreciatedthereasonsfortheamendmentby the 
RepublicofViet-Nam,but bethought it rancounter 
to the fundamental principle of international customary 
law underlying the convention, namely that States 
were free to bind themselves otherwise than by written 
treaties. Acceptance of the amendment would repre
sent adeparturefromthatprincipleand would restrict 
thefreedomof Statestoacceptcontractualobligations 
otherwise than in writing. The United Kingdom 
delegation was therefore unable to vote in favour of 
the amendment. 

7. Mr. NASCTMENTO Е SILVA(Brazil) said he 
agreed withthe United Kingdomrepresentative. 

8. Mr.YASSEEN(Iraq) said that he had some sym
pathy with the argument which the United Kingdom 
representative had advanced against the amendement. 
However, the situation was an exceptional one, because 
article31 concemedtheobfigations arising for athird 
Stateasaresult of treaties concluded by other States. 
All appropriate safeguards h a d t o b e provided in such 
a case. The International Law Commission had 
realized that, since it had inserted the word 
^expressly" But he was not certain whether that 
word was sufficient, and his delegation would therefore 
vote infavour of the proposed amendment. 

77^ ^ ^ ^ ^ ^ ^v ^ 7 ^ ^ ^ ^ lB^-7^^ 
^ B ^ ^ ^ 7 B . ^ B ^ . 2 ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ ^ 7 ^ , 
^ ^ ^7 ^ ^ ^ ^ ^ ^ . 

1. A right arisesfor aState from aprovision of atreaty 
to whichit i snot apar ty if thepartiesintendtheprovision 
to accord that right either to the State in question, or to a 
groupof States to which it be longs,or toal l States, and the 
State assents thereto. Its assent shall be presumed so long 
as the contrary is not indicated, unless the treaty otherwise 
provides. 

2. AState exercisingaright in accordance with paragraphl 
shallcomply withthe condiuonsfor its exerciseprovided for 
in the treaty or established in conformity with the treaty. 

9. Mr. USENKO (Union of Soviet Socialist Repu
blics), introducing the amendment submittedby Hun
gary and the USSR (ABCONF.39BL.22), said that 
article 32 established a rule whereby a right arose 
for a State from a provision of a treaty when the 

3 An amended text was adopted at the 28th plenary meeting. 
^ F o r t h e discussion of article 3 2 i n t h e C o m m i t t e e o f the 

Whole,see35thand 74th meetings. 
An amendment was submitted to theplenary Conference 

by Hungary and the Union of Soviet Socialist Republics 
^ABCCNF.39BL.22^. 

parties to thattreaty wereprepared to accorditthat 
right, and the Statê  assented thereto. There was, 
however, an important exception to that rule which 
was not mentioned either in article 32 or in any other 
articleintheconvention. It wastherights of States 
enjoying most-favoured-nation treatment, with which 
the amendment wasconcemed. It wouldberecalled 
that under the terms of atreaty containing a most
favoured-nation clause, each of the States parties to 
that treaty was obliged to accord the other parties 
forthwith the rights and privileges it accorded or would 
accord to other States with regard to the matters 
covered by thetreaty,mdependentlyof the consentof 
theparties to thetreaty. 
10. There was no doubt that the most-favoured-nation 
system was a source of State rights arising from 
treaties to which the States concerned were not 
parties, and such an eminent jurist as Anzilotti, after 
reviewing thevariouscasesinwhich rights could arise 
for thirdStates, wrote: ^Gf particular importancein 
international relations is what is known^s the most
favoured-nation clause, by virtue of which a State 
acquires the right to claim for itself the advantages 
stipulated in conventions concluded by other States."^ 
InKarlStrupp's^Dictionary of International Law", 
treaties on most-favoured-nation treatment were even 
described as atypical" treaties granting rights to 
third States.^ It wasacharacteristic and most impor
tant exception to the rule stated in article 32. The 
most-favoured-nation clause had an important place in 
agreements concluded between States and might be 
said to serve as a basis for world-wide international 
economic relations. 

11. Besides, the most-favoured-nation system was the 
only possible basis for the grant of the preferences 
whichthe developed countries must accord unlaterally 
to the developing countries under the decision taken 
by the United Nations Conference on Trade and Devel
opment (UNCTAD). Most-favoured-nationtreatment 
was the basis for preferences in the sense that 
preferences represented more favourable treatment 
than most-favoured-nation treatment. If there was no 
most-favoured-nation treatment it was impossible to 
determine what a preference was, because there was 
no basis for comparison. Tha was why UNCTAD 
had supported the most-favoured-nation principle at 
its session in 1964 and had confirmed it during its 
second session at New Delhi. The principle was 
applied not merely in intemationaleconomic relations, 
butinotheragreementsconnectedwith^ other spheres 
of international life. 
12. The question arose whether article 32 could not 
be interpreted as directed against States enjoying most
favoured-nation treatment, because most-favoured
nation treatment created rights for a third State 
independently of the consent of the parties to the 
treaty, whereas article 32 provided for the grant of 
those rights only withtheir consent. Thematterhad 

^ D . Anzilotti, C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 4 t h e d . ^ P a d u a ^ 
I955^,vol.r,pp.358and359. 

^ ^ a r l S t r u p p , l ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ ^ ^ 
chauer Berlin, 1962̂ , vol. ITf, p. 546. 
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arisen in the International Law Commission, which 
had expressed the unanimous opinion that article 32 
was not to be interpreted as infringing the rights of 
States enjoying that treatment.v In its statement at 
the 35th meeting of the Committee of the Whole the 
USSR delegation had already observed that article 32 
should only be adopted subject to that interpretation. 
No delegation had disputed that statement, which 
showed that the USSR delegation had soundly expres
sed the consensus of the Committee of the Whole. 

13. The purpose of the amendment, therefore, was 
to insert into the convention a provision which had 
been approved unanimously by the International Law 
Commission when it drafted article 32 and confirmed 
by the Committee of the Whole when it considered 
the article. The amendment brought a clarification 
essential for avoiding any confusion in the future. 
The officials responsible for applying the convention 
could not be expected to inquire in each particular 
case in what way article 32 should be interpreted; 
they would not be able to do that without consulting 
the preparatory work. Consequently they must be 
given a clear text in the convention. 

14. Some might perhaps object that the International 
Law Commission was currently engaged in drawing 
up a convention on the most-favoured-nation clause and 
that it would be better to await the results of its work. 
His delegation believed, however, that the question was 
so important that a provision stating that article 32 
did not affect the rights of States which enjoyed most
favoured-nation treatment should be included in the 
convention. Delegations of Western countries had on 
occasion submitted amendments which the Soviet 
Union delegation considered as self-evident but it had 
not opposed them. His delegation hoped that all 
delegations would display a similar understanding and 
that the amendment would be referred to the Drafting 
Committee. 

15. Mr. SMEJKAL (Czechoslovakia) explained that 
his delegation had at the outset not felt altogether 
sure that article 32 needed to be rounded off by means 
of a provision such as that proposed by Hungary and 
the USSR. The Czechoslovak delegation had had in 
mind especially the fact that the International Law Com
mission had confirmed without the least ambiguity that 
article 32 could not affect the application of the most
favoured-nation clause. 

16. On mature reflexion, however, the Czechoslovak 
delegation had been convinced that the matter was of 
such importance that the International Law Com-
missions's opinion — which, moreover, had not met 
with any objection in the Committee of the Whole — 
should be incorporated in some way in article 32. 

17. The wording proposed by Hungary and USSR 
could not in any way prejudge the results of the special 
study on which the International Law Commission was 
currently engaged. It merely involved taking note of 
a factual situation and created no difficulty of a 

7 See Yearbooks of the International Law Commission, 1964, 
vol. П, p. 176, para. 21, and 1966, vol. П, p. 177, para. 32. 

theoretical nature. If drafting problems nevertheless 
arose, it should be possible, with the help of the 
Drafting Committee, to find a solution acceptable to 
all. The amendment would make article 32 clearer 
and would be exactly in keeping with the ideas already 
expressed by the representative of Czechoslovakia at 
the 35th meeting of the Committee of the Whole. 

18. Mr. KHASHBAT (Mongolia) said that paragraph 1 
of article 32, which accorded rights to third States 
subject to their assent, laid down a perfectly sound 
rule, but that rule raised the question of the rights 
of States enjoying most-favoured-nation treatment. It 
was a question affecting the interests of a number of 
States, most of them developing countries. It was 
of such importance that it had been discussed at length 
by the United Nations Conference on Trade and 
Development in 1964, and General Principle Eight 
of the Final Act of UNCTAD stated very clearly that 
the most-favoured-nation clause should be observed in 
international trade. s At the first session of the United 
Nations Conference on Trade and Development 78 de
legations had voted for that principle and only 
11 against it. Not a single delegation from a socialist 
or a developing country had cast a negative vote. 
That showed clearly that the vast majority of the 
members of the international community attached 
particular importance to the most-favoured-nation 
system and regarded it as one of the fundamental 
principles of the development of international relations. 

19. Moreover, none of the States which had opposed 
the statement of the principle had challenged the 
importance of the clause; they had all raised purely 
formal and rather artificial objections, none of which 
had been sustained by UNCTAD. 

20. The question was also the subject of a special 
study by the International Law Commission — a further 
proof of its importance. The Commission had already 
made it clear that article 32 of the draft convention 
on the law of treaties must in no case affect rights 
deriving from the most-favoured-nation system. 

21. The Mongolian delegation therefore supported the 
amendment submitted by Hungary and the Soviet 
Union. 

22. Mr. OTSUKA (Japan) said that, in his delegation's 
view, the question of most-favoured-nation treatment 
did not come within the scope of article 32. It was 
true that under the most-favoured-nation clause a third 
State X might appear to be a beneficiary of a right 
under a treaty concluded between two other States 
A and B. However, that status as a benificiary was 
more apparent than real, for the benefit accruing to 
State X did not arise from the treaty which contained 
the substance of the benefit in question but from the 
agreement which contained the most-favoured-nation 
clause. The treatment in question was extended to 
State X, which was only a third party to the treaty, 
by virtue of a provision in the agreement between 

8 See Proceedings of the United Nations Conference on Trade 
and Development, vol. I (Final Act and Report) (United Nations 
publication, Sales No.: 64.П.В.11), pp. 10 and 11. 
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StatesAandXand not by virtue of the treaty between 
States A and B. In fact, the treaty betweenStates 
A and В did not provide for the treatment to be 
extendedtothethirdStateX. 
23. The Japanese delegation therefore believed that 
the amendment by Hungary and the USSR had no 
relevanceto article 32, anditwouldaccordingly vote 
against that amendment. 

24. Mr. BEVANS (United States of America) said 
that he would vote against the amendment by Hungary 
and the USSR. The insertion of the proposed new 
paragraph in article32 would merely create confusion, 
in the sense that States would seek to avail themselves, 
under article 32, of rights which the provision in no 
way intended to accord them. Most-favoured-nation 
treatment was enjoyed by virtue of provisions speci
fically agreedtobetween the States parties toatreaty. 
Article 32, on the other hand, dealt with the rights 
andobligations of States which werenotparties to a 
treaty. The proposed amendment was therefore 
unnecessary. 

25. Mr. TABIBI (Afghanistan) said that the most
favoured-nation systemwasappliedallovertheworld 
and in a number of different fields. Consequently 
its application should not be restricted; on the con
trary, it should beencouraged. His delegationwould 
therefore vote for the amendment. 

26. Mr.RUEGGER (Switzerland) said that he believed, 
like the representative of Japan, and for similar 
reasons, that an express reference to the most-favoured
nation system — whichwas, of course, of the greatest 
importance — wouldbeoutof placeinarticle 32, for 
methodological reasons, and also because it would 
mean taking up a special and quite separate topic. 
The benefit of most-favoured-nation treatment, which 
moreover was sometimes questionable,would not neces-
sarilybe claimed by the third State oneveryoccasion. 
Furthermore, the wording proposed by the Drafting 
Committee for article 32fullycovered the legal situa
tion, since article 321aiddownageneralrule. 
27. In the circumstances, although Switzerland had 
some sympathy with the arguments advanced by the 
Soviet Uniondelegation, he thought it mightperhaps 
besufficient if thePresident merely tooknote of the 
statements madebytheUSSRdelegation at the35th 
meeting of the Committee of the Whole, referred to 
inparagraph 21 (^) of the report of the Committee 
oftheWhole(ABCONF.39BL.14), and at the present 
meeting,inordertodispelanydoubts onthe matter. 

28. Mr. BGLINTINEANU (Romania) said that he 
considered the new paragraph proposed by Hungary 
and theUSSRtobeauseful addition to the provisions 
of article 32. It was afact that the most-favoured
nation systemhad certain special features whichgave 
italegal status of its own,drstmct from the machinery 
of the provisions relating to third States dealt with 
in article 32. However, the most-favoured-nation 
clause was sometimes erroneously regarded inpractice 
and by writers as another form of theprovisions in 
favour of third States. The amendment by Hungary 

and the SovietUnion drew attentionto thefactthat 
the most-favoured-nationclausegave rise to a special 
legal system differing from that applied under article 32, 
andthusthe amendment would removethepossibility 
of any confusionbetween the two institutions. Con
sequently the Romanian delegation supported the 
amendment. 

29. Mr. HARAS^TI (Hungary) said he wished to 
makeitclear that the sole purposeoftheamendment 
he was proposing to article 32, jointly with the 
SovietUnion representative, wastoprevent article 32 
from being interpreted in a way that might hinder 
the application of the most-favoured-nation clause. 
He realized that some representatives considered that 
the amendment was not essential because articles 30 
to 34 did not refer to the most-favoured-nations system. 
But as doubts might arise about the application of 
that system, the amendment wasnecessary because it 
would make the convention much clearer. 

30. Mr. ROSENNE (Israel) saidthat, whi lenot in 
any way wishing to under estimatetheimportanceof 
the most-favoured-nations clause, he could not support 
the amendment because, firstly, it dealt with only 
part of the problem, and secondly, it prejudged the 
study of the topic to be undertaken by the International 
Law Commission, with the assistance of a Special 
Rapporteur who was in fact the Chairman of the 
Hungariandelegation, theUnitedNationsCommission 
onlntemationalTradeLaw, inaccordance withdeci-
sions of the General Assembly and other competent 
bodies. 
31. If however the Conference consideredit essential 
torepeatthelnternationalLawCommission'sreserva-
tiononthepointinparagraph32of theintroduction 
to the report on its eighteenth session,^ onepossible 
solution might be to reproduce the comments of the 
International Law Commissioninthe final act of the 
conference,eitherintheformof aresolution,or as a 
separate statement. As the sponsors of the amend
ment had emphasized the interpretative purpose of 
their proposal, a solution of that kind should satisfy 
them. 

32. Mr. SMALL (New^ealand) saidthat aState 
derived its rights solely from the express provisions 
of a treaty to which it was a party, and not from 
other treaties. Consequently the amendment byHun-
gary and the Soviet Union was not strictly relevant 
to article 32. 
33. As itwasgenerallyunderstoodthat article32in 
no way infringed the rights that States might derive 
from the most-favoured-nations system, a solution on 
the lines of that suggested by the representative of 
Israelwould be preferable. 
34.ThePRESIDENTsuggested that the meeting be 
suspended to enable delegations to consider the sug
gestions which had been made. 

7 B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 7 2 ^ ^ ^ ^ ^ ^ ^ ^ 
^ 7 2 . 7 ^ ^ . ^ . 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ B ^ ^ ^ ^ , ^ ^ 
v o l . ^ p . 177,para.32. 
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35. Mr. KHLESTOV (Union of Soviet Socialist Repu-
blic)saidthat representatives seemed tobeunanimous 
in recognizing that the provisions of article 32 as 
submitted by the Drafting Committee did not affect 
the interests of States under the most-favoured-nation 
system. There were, of course, several ways of 
recording that unanimous interpretation, and the delega
tions of HungaryandtheUSSRwould have preferred 
it to be expressly stated in the article. That, however, 
was more a matter or form than of substance. 
Subject to that interpretation, the delegations of 
HungaryandtheUSSRwould not press foravote on 
their amendment and would vote for article 32 without 
change. 

36.The PRESIDENT invited the Conference tovote 
on article 32, it being understood that paragraph 1 
didnot affect the interests of States under themost-
favoured-nation system. He noted that, subject to 
that reservation, Hungary and the USSR withdrew 
their amendment. 

B ^ ^ ^2 ^ ^ ^ ^ ^ ^v 7 ^ v ^ ^ ^ ^ ^ . ^ 

^ ^ ^ ^ 

1. When an obligation has arisenfor a third State in con
formity with article 31, the obligation may be revoked or 
modified only with the consent of the parties to the treaty and 
of thethirdState,unless i t i ^ established that theyhad other
wise agreed. 

2 . W h e n a r i g h t h a s arisenfor athirdStateinconformity 
with article32,theright may notberevokedormodif iedby 
thepartiesif itisestablished that ther ightwasintendednot 
to berevocableor subject to modificationwithouttheconsent 
of the third State. 

B ^ ^ ^ ^ ^ ^ ^ ^ ^ v 7 ^ ^ ^ ^ ^ o ^^^^. 

Nothing in ar t ic les30to33 precludesarule set forth i n a 
treaty from becoming binding nponathird State asacustomary 
rule of international law or a general principle of law, 
lecogni^ed as such. 

37. Mr. KHASHBAT (Mongolia) introduced the 
amendmentto article 34 submittedby his delegation 
(ABCONF.39BL.20). The amendment was designed 
simply tomakethe text moreprecise;ifthelast line 
read ^general principle of ^ ^ ^ ^ law)" that 
would avoidany possible confusionwith internal law, 
which could not be a direct source of the law of 

^ An amended text was adopted at the 28th plenary meeting. 
^ Forthediscussionofar t ic le33in the Committee of the 

Whole, see35thand74th meetings. 
2̂ For thediscussionofar t ic le34in the Committee of the 

Whole, see 35th, 36th and 74th meetings. 
Amendments were submitted tothe plenary Conference by 

Mongolia (ABCCNF.39B^.20),theUnited kingdom of Creat 
BritainandNorthernlreland(ABCONF.39B1^.23) and Nepal 
(ABCONF.39BL.27) 

treaties. Moreover, the use of that word would be 
consistent with the general system followed in the 
convention, in which the distinction between ^inter
nal" and ^international" law was drawn wherever 
necessary; that was confirmed by the actual title of 
article 34, which expressly referred to truies of 
general internationallaw". 

38. Sir Francis VALLAT (United Kingdom), intro
ducing his delegation's amendment(ABCONF.39BL.23), 
pointed out that article 34 was essentially a saving 
clauseintendedto prevent thepreceding articles from 
being construed possibly as excluding the application 
of theordinary rules of internationallaw. Article34 
had never been intended as a vehicle for describing 
the origins, authority or sources of international law, 
and still less was it intended to open the door to 
doctrinal differences about the role of general principles 
of law in the structure of international law asawhole. 
Views on such matters differed and the Conference 
should avoid trying to deal with them in an article 
which shouldbe serving an entirely different purpose. 
39. Unfortunately, thetext of the articlehadbecome 
heavy and complicated. The Drafting Committee had 
feltitwasprecludedfromundertaking any substantial 
revision and theplenaryConferencewasnow required 
to provideasatisfactory answer. The United Kingdom 
delegationbelievedthat the drafting technique already 
used in article 3 and article 77 providedthe clue to 
that answer, for those articles too had saving clauses 
designed to preserve the rules which would apply 
^in accordance with international law, independently 
of the treaty". 
40. If those words were adapted to the needs of 
article 34, as the United Kingdom amendment 
suggested, the rather controversial phrase ^as a 
customary rule of international law or a general 
principle of law, recognized as such"would be deleted. 
The text would be simpler, the wording would be 
brought into line with the corresponding paragraphs 
of articles 3, 77 and40, anditwouldbepossibleto 
avoidthe difficulties whichwould inevitably arise from 
the adoption of the amendments submitted by Mongolia 
(ABCONF.39BL20) and Nepal (ABCONF.39BL.27). 

41. Mr.GALINDO-POHL (El Salvador) said that in 
its commentary the International Law Commission had 
statedthat article 34 constituted ageneralreservation 
designed to preclude an excessively broad interpreta-
tionof articles30to33 andtonegative any possible 
implication from those articles that the convention 
rejected the legitimacy of the process whereby treaty 
rules might become binding on non-parties as customary 
rules of internationallaw. However, theCommission 
had also pointed out that in none of those casescould 
it properly be said that the treaty itself had legal 
effects for third States. 
42. His delegation considered that it would have 
been sufficient, in order to avoid interpretations of 
articles 30 to 33 that were incorrect or too broad, 
to explain the point in the commentary to those 
articles or to the articles relating to the process of 
drawing up a treaty. 
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43. In any case, his delegation's views on the tech
niques of codifying international law did not permit it 
to accepttheinclusionof anarticlewhose soleobject 
was to avoidpossible errors of interpretation. 
44. If article 34wasintendedtocover asituationin 
which the obligation of third States resulted from a 
treaty, its inclusion in the convention would be justified. 
But the International Law Commission had stated cate
gorically inparagraph(2)of the commentary that for 
third States the source of the binding force of the 
rules formulated inatreaty was custom, not the treaty. 
Consequently article 34 related to custom; but the 
Conference was calleduponto codify treaty law, not 
customary law, and consequently the article went 
beyond the purpose that had been laid downfor the 
Conference. 
45. ThelntemationalLaw Commission hadstated in 
the sameparagraphof itscommentarythatithadnot 
formulated any specific provisions concerning the 
operation of custom in extending the application of 
treaty rulesbeyondthecontractingStates. Article34 
did not statedirectlyandexplicitly that customcould 
extend the application of treaty rules to third States, 
but it imphed and admitted that suchapossibility could 
arise andthat, consequently, any treaty, evenabilateral 
treaty, could be transformed into rules of customary 
law. 
46. Many experts on international law held that the 
provisions of a treaty could becomebinding on third 
States; that was the meaning of article 34. The dele
gation of El Salvador considered, however, that it 
was not the rules ofatreaty that could have that effect, 
but its content. As treaty rules, the provisions of a 
treaty couldonly produce effects between the parties, 
butthecontentof suchprovisionscouldgiverisetoa 
concordant practice on the part of third States if those 
States considered that the content of the rules was 
likely to enable them to solve certain problems of 
international relations. Such a distinction between 
treaty rules and their content was by no means merely 
academic. Sometimes rules were established that were 
said to be of mixed origin;in other words they were 
treaty truies as far as the contracting parties were 
concerned and customary rules in the case of third 
States. 
47. Actsperformedinapplying atreaty could not be 
invoked as precedents for the creation of custom, since 
they arose out of compliance with treaty obligations. 
Nor could the signingof a treaty, whether or not it 
was followed by ratification, be invoked as a pre
cedent. The treaty as such and asaset of rules could 
not serve asaprecedent,inthetechnicalsenseof the 
term, for the formation of custom. 
48. His delegation could not accept the view that 
treaties in force betweenonlyafew States representing 
a small fraction of the international community could 
be transformed into customary rules of international 
law and become binding on States which, for one reason 
or another, had not wished to accede to them. The 
issue wasnot whether atreaty of that kind had been 
ratified by aminorityor majority of States,but rather 
to drawadistinction between the sources of obligations 

deriving from customary lawandthose deriving from 
treaties, and to oppose the tendency to extend the scope 
of treaty rules. 
49. It wasundeniable that some rules, such as those 
containedin the Conventions respectingthelaws and 
customs of war on land and the Regulation of Vienna 
on the precedence of diplomatic representatives, had 
been confirmed by the practice of States which had not 
accededtothoseintemational instruments. The point 
was that, for States parties to them,those Conventions 
gave rise to obhgations, whereas for third States those 
obligations derived only fromthe practice whichthey 
themselves had introduced. Accordingly, although the 
content of those rules was the same, the source of their 
validity was different: for some Statestheywererules 
of treatylaw,whereas for others they were custom. 
50.1npresentingits amendment (ABCONF.39BC.1B 
L.106) at the first session, the Syrian delegation had 
arguedthatfor aruletobecomebindmguponathird 
State,that State must recognize it asacustomary rule 
of internationallaw.^ But the Syrian amendment had 
not achievedthe desired aim,for under present inter
national law ageneralcustomary rulewasbindingon 
aState even if that State had not accepted it, and the 
intentionof the amendment had apparentlybeenthat 
the obligatorycharacter of ageneralcustom depended 
on recognition by each State that it had that character. 
The Syrian delegation's intention was not clearly 
expressed in the Spanish version of article 34. In 
Spanishtheimpersonalexpression^^^^^^^^^^^ 
^ ^ " d i d not relate to^third States"; for that pur-
poseitwouldbenecessary touse anactiveverb and 
say ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " . B u t , even if that 
idea was clearly expressed, article 34 would create 
serious problems. The rule would be ambiguous 
because there were various forms of precognition", 
which could be express or tacit,by action or by omis
sion. Moreover, the fact that custom developed 
rapidly in modern times compelled States to exercise 
greater caution with respect to a rule which might 
bebindingonthemwithout their consent. 

51. His delegation supported the Mongolian amend
ment (ABCONF.39BL.20) because the addition of the 
word^intemational"clarified the text. Jurists, basing 
themselvesonthereferenceto^thegeneralprinciples 
of law recognizedby civilized nations"in Article 38 
of the Statute of the International Court of Justice, 
held that those principles, unless otherwise defined, 
were the general principles of internal law to be found 
in all systems of law which had attainedacertain level 
of development. That uncertainty should therefore be 
dispelledand it should be clearly statedthat it wasa 
questionofthegeneralprinciples of internationallaw. 
52.TheUnitedKingdomamendment (ABCONF39B 
L.23) removed the proviso inserted in article 34 at the 
first session. However,by emphasizing that the refer
ence was to rules which could become bindingupon 
athirdState^mdependentlyofatreaty",theamend-

3 See 35th meeting of the Committee of the Whole, para. 69. 
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ment implicity admitted that in such cases it was not a 
matter of the law of treaties. 

53. His delegation regretted that the amendments by 
Finland (A/CONF.39/C.1/L.142) and by Venezuela 
(A/CONF.39/C.1/L.223), calling for the deletion of 
article 34, had been rejected at the first session. 

54. His country did not recognize the extensibility of 
treaties, nor did it agree that the application of treaty 
rules constituted a precedent for the development of 
custom. Moreover, treaty rules could not be binding 
upon third States as customary law, because custom 
developed in its own way. 

55. Mr. SINHA (Nepal) said he preferred the original 
wording of article 34 as drafted by the International 
Law Commission. The addition of the words " or a 
general principle of law recognized as such " made the 
text imprecise. The expression " general principle of 
law " in the context of article 34 did not seem to 
convey the generally accepted meaning of the term as 
embodied in the Statute of the International Court of 
Justice. 

56. The general principles of law recognized by nations 
were not peculiar to international law and could also 
apply in internal law. The International Court had 
frequently referred to well-established principles, such 
as the rule that any judgement given by a court was 
res judicata and was therefore binding upon the parties 
to the dispute. It was obvious that international law 
applied many principles of internal law, such as those 
of good faith and abuse of rights. 

57. The Nepalese delegation believed that a distinction 
should be drawn between those general principles of 
law which derived from internal law in general and 
constituted a separate source, and the principles of 
international law derived from custom or treaties. 

58. His delegation had therefore submitted an amend
ment to article 34 (A/CONF.39/L.27) with a view to 
making the existing text clearer. 

59. Mr. SHUKRI (Syria) said that article 34 as it stood 
was a mere statement of fact, for the rôle played by 
custom in extending the application of rules contained 
in a treaty beyond the contracting parties was unde
niable. The rules contained in many general multi
lateral treaties, such as the Regulation of Vienna of 
1815, the Declaration of Paris of 1856 and the Vienna 
Conventions of 1961 and 1963 on Diplomatic and 
Consular Relations, had become generally accepted 
rules of customary law and had consequently been 
applied by third States. 

60. Likewise, the scope of application of a number of 
international treaties formulating general principles of 
international law had been extended beyond the con
tracting parties by virtue of the recognition of those 
principles by third States. 
61. The underlying factor in both cases was the recog
nition given by third States to the principles and rules 
contained in such treaties. Without that recognition 
by third States, any attempt to extend the binding force 

of a principle contained in a treaty beyond the contract
ing parties would not only infringe the fundamental 
rule, laid down in article 30 of the convention, that 
neither rights nor obligations were created for a third 
State; it would actually amount to the imposition of 
obligations on third States, and that would contravene 
the principle of the sovereign equality of States, the 
corner-stone of the structure of contemporary inter
national law. That was why, at the first session, the 
Syrian delegation had submitted an amendment (A/ 
CONF.39/C.1/L.106) which had been adopted by the 
Committee of the Whole. 

62. The Syrian delegation did not think that the 
United Kingdom amendment (A/CONF.39/L.23) was 
an improvement on the existing wording, since it lacked 
clarity. What was meant by the words " that rule " 
which would be binding upon the third State in accord
ance with international law, independently of the treaty? 
The words " that rule " might imply a customary 
rule, a rule belonging to general principles of law. 
The idea behind the article was to state an exception 
to the rule that a treaty had legal force only for the 
contracting parties, and obviously the exception should 
be stated in the most unequivocal terms. If the United 
Kingdom amendment was intended to mean that " that 
rule " should be recognized as binding upon third 
States, then the text or article 34 should be kept, since 
it was clearer. If that was not the purpose of the 
amendment, it would run counter to the basic concept 
underlying article 34, namely that an obligation could 
be created only by consent. 

63. Admittedly, it might be argued that the new for
mula would avoid the differences of opinion that might 
arise from the words " general principle of law " in 
the existing text. But that from of words was precise
ly the one used in Article 38 of the Statute of the 
International Court of Justice, and what was good for 
the Statute of the principal judicial organ of the inter
national community was surely good for the law of 
treaties. 

64. It might also be argued that the formula proposed 
by the United Kingdom delegation was in keeping with 
the formula adopted for article 77 of the convention. 
There was, however, a great difference between the 
two cases. Article 77 dealt with the non-retroactivity 
of the convention, whereas article 34 set forth a much 
wider rule, since it regulated the effect of treaties as 
custom-declaring instruments. 

65. The Syrian delegation therefore preferred the 
Drafting Committee's text to the new wording proposed 
in the United Kingdom amendment. His delegation had 
no objection in principle to the Mongolian amendment 
(A/CONF.39/L.20). 

66. Though his delegation appreciated the motive 
behind the Nepalese amendment (A/CONF.39/L.27), 
it could not support it. 

The meeting rose at 1 p.m. 
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^ ^ ^ ^ . M r . AGO (Italy) 

Considerationof the qne^tionof the lawof treaties in 
accordant with resolution 2166(XXI) adopted by 
th^ General Asse^nblyon^Decemberl966^^^-

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE ( ^ ^ ^ ^ 

^ ^ ^ ^ ( R u l e s set forthmatreaty becoming binding 
on third States as rules of general international law) 
( ^ ^ ^ ^ 

l.Mr.CARMONA (Venezuela) said that, at the first 
session, both his delegation and that of Finlandhad 
submitted separate amendments for the deletion of 
article 34. Venezuela had done so because it contended 
that customarylaw was too vagueasource of interna
tional law to be generally acceptable. 
2. The question of customary law had been considered 
by the Permanent Court of International Justice in the 
T ^ ^ c a s e ^ and by thelnternationalCourt of Justice 
in the ^ v ^ ^ case^ and the ^ ^ ^ ^ C ^ ^ ^ ^ ^ 
^ ^ casesB In all three it had been decided that 
there was no customary law which couldbeinvoked. 
In paragraph 63 of its judgement in t h e ^ ^ ^ ^ ^ C^^-
^ ^ ^ ^ ^ Cases, the Court had stated: 

. . . it is a characteristic of purely conventional rules and 
obligations that, in regard to them, some faculty of making 
unilateral reservations may, withincertainlimits,be admitted: 
whereas thiscannotbe s o i n t h e case of generalor customary 
law rules and obligations which, by their very nature, must 
have e^ual force for all members of the international com
munity, and cannot therefore be the subject of any right of 
unilateral exclusion exercisable at will by any one of them 
in its own favour. Consequently, it is to be expected that 
when, for whatever reason, rules or obligationsof this order 
are embodied, or are intended to be reflected in certain 
provisions of a convention, suchprovisions will figure among 
those in respect of which a right of unilateral reservation is 
not conferred, o r i s excluded . . .̂  

3. The Court had thus defined customary law a ^ 
^ ^ ^ . Accordingly onlyaperemptory norm of inter
nationallaw, or ^ ^ ^ ^ , couldbecome customary 
law. In tha tcaseno State wouldbefreeto entera 
reservation to what was deemed to constitute customary 
law. I f^^^^andcus tomarylawwereoneandthe 
same thing, then article 34 had no point s i n c e ^ ^ ^ ^ 
was already coveredby article 50. The two articles 
would either conflict or overlap. If, on the other hand, 
customary law was not ^ ^ ^ ^ , then article 34 
imposed upon States, against their will, a doubtful 
formulaacceptedby some, a s m t h e ^ ^ ^ C ^ -

^^.^^.B., Series A, No. 10. 
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^ ^ ^ ^ ^ ^ cases, and rejected by others. Venezuela 
could not acceptaformula of that kind and could only 
agreetobebound by therules of customary law that 
were acceptable to it as such. No customary law could 
be imposed onaState against its will. That had been 
made clear by the International Court of Justice in the 
proviso which concluded the first sentence of para-
graph73 of its judgement in the ^ ^ ^ ^ C ^ ^ ^ ^ ^ 
^ 7 ^ cases. That sentence read:^With respect to the 
otherelements usually regarded asnecessarybeforea 
conventional rulecanbeconsideredtohavebecomea 
general rule of international law,it might be that, even 
without the passage of any considerable period of time, 
a very widespread and representative participation in 
the convention might suffice of itself, provided it includ
ed that of States whose interests were specially 
affected"B 
4. The Venezuelan delegation would accordingly vote 
forthe deletion of article 34. If the Conference decided 
that the article should be retained, Venezuela would 
vote forthe UnitedKingdomamendment(ABCONF.39B 
L.23). 

5. Mr. BARILE(Italy)said that his delegation had 
carefully examinedthevariousproposalssubmitted in 
connexion with article 34. It was unable to support 
theUnited Kingdom amendment because it was incon
sistent with the spirit of article 34. That article 
envisaged the case wherearule incorporated inatreaty 
might constitute anhistoricaleventwhichcouldhave 
such an impact on the legal conscience of the inter
national community as to produce a new customary 
rule of the same or of similar content,which would be 
bindingas acustomaryrule on all States. The other 
proposals to amend the article were in contradiction 
with thebroad formula set out in Article 38 of the 
Statute of the International Court of Justice, which 
merely referredtointemationalcustomasevidence of 
ageneral practice. 
6. The Italian delegation would therefore vote in favour 
of article 34in its present form. 

7. Mr.VALENCIA-RODRIGUE^ (Ecuador) said that 
article 34 expressed an essential rule of international 
law and was framed as an exception to the maxim 
underlying articles 30 to 3 3 , ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ . The International Law Commission had made 
it clear in paragraph (2) of its commentary to article 34 
that its provisions related to Leases where, without 
establishing any treaty relation between themselves and 
theparties to the treaty, other States recognize rules 
formulated inatreaty as binding customary law"and 
that ^the source of thebinding force of therulesis 
custom, not the treaty". 
8. Customhadbeen recognized as asource of inter
national law by even the earliest writers. To be 
binding, it must satisfy tworequirements; there must 
beevidenceof prolongedandcontmuousrepetitionof 
the same acts, and there must be evidence that the acts 
in question represented the performance of an obligation 
or the exercise ofaright, as the case might be. Those 

^ ^ . , p . 4 2 . 
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two requirements were to be found in Article 38, 
paragraph 1 (b), of the Statute of the International 
Court, which referred to international custom " as 
evidence of a general practice accepted as law ". It 
could thus be claimed that the " customary rule of 
international law " to which article 34 referred must 
satisfy four criteria: it must be of long standing, it must 
be applied in a uniform manner, it must reflect a general 
practice, and the practice must be " accepted as law ". 
That fourth criterion was especially important, since 
it meant that custom depended ultimately on the consent 
of States. 

9. The enumeration of the sources of international 
law contained in Article 38, paragraph 1, of the Statute 
of the Court did not establish any hierarchy among 
those sources. In fact, custom could be said to have 
once been the only source of binding rules of inter
national law. Later, certain rules originally embodied 
in general multilateral conventions had become 
established rules of customary international law, having 
satisfied with the passage of time the four criteria to 
which he had referred. There was thus a continuous 
interaction between treaty law and customary law. To 
take just two examples, the abolition of privateering 
by the Treaty of Paris of 1856 G and the outlawing of 
war as an instrument of national policy by the Briand-
Kellogg Pact of 1928 7 had later become rules of 
customary international law. The rules in the future 
convention on the law of treaties might well come to be 
accepted in due course by States — whether or not 
parties to it — as rules of customary law to be applied 
to all treaties, even those concluded before it came into 
force. 

10. For those reasons, his delegation would vote in 
favour of article 34 as it stood and would oppose the 
United Kingdom amendment (A/CONF.39/L.23). 
The wording of that amendment had been taken from 
article 3 and had already been used elsewhere in the 
convention in an attempt to deal with another problem. 
The formula was obviously being overworked. Its 
language was in fact totally unsuited to article 34, where 
it would detract from the clarity of the provisions of 
the article by making their meaning dependent on the 
interpretation of such broad expressions as " so far 
as that rule would be binding " and " in accordance 
with international law ". 
11. If there were a desire to broaden the scope of 
article 34 so as to cover in addition sources of inter
national law other than custom, his delegation would not 
oppose it, but it would then suggest that the words 
" customary rule " be replaced by the words " general 
rule " and that the amendment by Nepal (A/CONF.39/ 
L.27) be incorporated, so that the article would then 
read: " Nothing in articles 30 to 33 precludes a rule set 
forth in a treaty from becoming binding upon a third 
State as a general rule of international law ". 
12. His delegation did not wish to make any formal 

0 British and Foreign State Papers, vol. XLVI, p. 26. 
7 General Treaty for Renunciation of War as an Instrument 

of National Policy: League of Nations, Treaty Series, vol. XCTV, 
p. 57. 

proposal to that effect but merely put forward the idea 
as a suggestion for the Conference. 

13. Mr. PASZKOWSKI (Poland) said that his delega
tion maintained the position it had taken at the first 
session of the Conference with respect to article 34. 
The article contained an indispensable provision which 
completed the section dealing with the position of third 
States with regard to rules formulated in a treaty. 
There would be a serious gap in the section and in 
the convention as a whole if such a provision were not 
included. The provision would make it impossible for 
a State to invoke its non-participation in a treaty as an 
excuse to evade the application of rules which were 
binding upon it as customary rules. Article 34 should 
be retained in the convention for that reason alone. 
14. His delegation's understanding of the scope of 
article 34 was that a treaty concluded between certain 
States did not create either obligations or rights for a 
third State without its consent. There were, however, 
situations in which the binding force of rules formulated 
in a treaty extended beyond the contracting States. 
Rules formulated in a treaty concluded between certain 
States might subsequently become binding upon other 
States by way of custom. On the other hand, there 
were treaties which purported to state existing rules of 
customary law. Such rules were binding upon third 
States whether they were parties to the treaty or not. 
In such cases the real source of obligations for third 
States was customary law and not the treaty. 
15. Article 34 might be redrafted in order to make 
it quite clear that it covered the two situations he had 
mentioned. All that was required was to substitute 
the word " being " for the word " becoming ". 
16. His delegation supported the amendment by Mon
golia (A/CONF.39/L.20), which provided a useful 
clarification. 

17. Mr. MATINE-DAFTARY (Iran) said he agreed 
with the representatives of El Salvador and Venezuela 
that article 34 was unnecessary. He regretted that the 
proposal to delete it had not been adopted at the first 
session of the Conference. Article 38 of the Statute 
of the International Court of Justice covered much more 
clearly the point with which article 34 was concerned. 
18. While the amendments submitted by Nepal (A/ 
CONF.39/L.27) and the United Kingdom (A/CONF. 
39/L.23) were generally acceptable, he would rather 
see the article dropped from the convention altogether 
and would support any proposal to that effect. 

19. Mr. MOLINA ORANTES (Guatemala) said that, 
at the first session, considerable opposition had been 
voiced to article 34. The discussion, however, had 
not removed the ambiguity of the provisions of that 
article, which lent themselves to two possible 
interpretations. 
20. The first was that article 34 stated the rule that 
customary international law was binding all States, even 
if they had not expressly recognized it by treaty; the 
second was that it was an accepted principle of inter
national law that a rule embodied in a treaty between 
two or more States could be invoked against a third 
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State asabinding rule of law,on the grounds that treaty 
law provided indisputable evidenceof theexistenceof 
aspecific rule of customary law. 
21. That doctrine had been put forward by some 
writers inconnexionwiththelawon the utilizationof 
international waterways; it had been claimed that 
repetition of arule in anumber of treaties provided 
evidence orproof of internationalpracticewhichhad 
all the material and psychological elements ofarule of 
customary law. That doctrine could lead to such 
claims as that to extend the application of themany 
conventions on diplomatic asylum which had been 
concludedby the Latin American countries to States 
in other continents which did not recognize that institu
tion. It might also be invoked to assert as a rule 
of customary law apphcable to third Statesaprovision 
inatreatybetween anumber of countries which laid 
downthreemilesasthebreadthof the territorial sea. 
If such were the interpretation to be placed on article 34, 
his delegation would strongly oppose it. 
22. If, however, article 34 weretobegiventhefirst 
interpretation, its provisions would be superfluous. 
They would, moreover, fall outside the purposes of the 
convention on the law of treaties, which had been 
rightly termedatreaty on treaties,because its essential 
purpose was to codify the law apphcable to agreements 
betweenStates. It was truethatinthe case of some 
of the articles, the convention dealt with matters beyond 
the scope of the law of treaties^ but in fact the articles 
mquestion merely reaffirmed unwritten rules which had 
for many centuries governed relationsbetweenStates. 
23. Thereferenceto customarylawinarticle34was 
both unnecessary and ill-advised. Although customary 
international law was applied by all States without 
exception, some areas of it were uncertain and con
troversial and were often invoked and applied by govem-
mentsjust to suit their political interests. Stateshad 
always been careful to restrict their acceptance of 
customary law where such fundamental matters as 
sovereignty over national territory was concerned. An 
example was provided bythe Constitution of Guatemala, 
whichonthe question of sovereigntyover Guatemalan 
territory, acknowledged no other limitations ofabinding 
character than those derived from law and treaty. 

24.TheUnited Kingdom amendment (ABCONF.39B 
L.23) had the merit of clarifying the text of the article 
so as toindicatethatits sole andundoubtedpurpose 
was to acknowledge the validity of customary inter
nationallaw. Unfortunately,he could not support it 
because it still left the words ^becoming binding" 
whichcouldmakefor ambiguity. 
25. For all those reasons, he formally proposed the 
deletion of article 34. 

26. Mr. DE CASTRO (Spain) said that the provisions 
of article 34 were unnecessary in practice. The rule it 
embodied was not new and was so obvious in its logic as 
hardly to need stating. The purpose of the article was 
merely interpretative. Nevertheless, since the Con
ference had adopted such interpretative articles as 
2 3 ^ a n d 7 7 , i t might be dangerous to drop article 34. 
Todelete it could give rise to the interpretation^^^^-

^ ^ ^ that the Conference had denied the effectiveness 
of rules of customary international law to the extent 
that they were reflected in treaties. 
27. With regard to the various amendments which had 
beenproposed, he thought that it would be extremely 
dangerous to attempt to mal̂ e any last-minute changes 
to the text without the careful attention which the 
InternationalLawCommissionandtheCommittee of̂  
theWhole had been able to give to the article. 
28. He was not in favour of deleting the reference 
tothe general principles of law, as proposed by Nepal 
(ABCONF.39BL.27) and the United Kingdom (AB 
CONF.39BL.23). Those principles were recognized as 
a source of international law in Article 38, para
g r a p h i a ) of the Statute of the International Court of 
Justice. Furthermore, the words^independentlyofthe 
treaty"used in the United Kingdom amendment could 
beinterpreted as denying that a treaty couldprovide 
evidence of customary international law, orthatatreaty^ 
inparticular ageneralmultilateraltreaty, couldserve 
to consolidate or crystallize the rules of customary inter
national law. The latter point hadbeen stressedby 
thelntemationalCourt of Justice in itsjudgement in 
the 7 ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ ^ ^ cases. 
29. He could accept article34as it stood but would 
likesome explanation of the discrepancy betweenthe 
title of the article,which referred tommies of general 
international law" and the text which spoke of ^ a 
customary rule of internationallaw". Thefactthat 
the adjective ^general" had not been used might 
perhaps be intended to cover regional or local custom. 
Possibly the President of the Conference, or the Chair
man of the DraftmgCornmittee, could clarify that point. 

30. Mr. REDONDOGOMEZ (Costa Rica) said that 
his delegation associated itself with the arguments 
advanced by the representatives of El Salvador,Vene-
zuela and other States against the inclusion of article 34 
in the convention. Costa Rica would vote for the 
deletion of the article. 

31. Mr. TALALAEV (Union of Soviet SocialistRepu-
blics)said that the debate in the Conference on article 34 
reflected the debate that had been taking place among 
intemationallawyersforsomefifty years, ever since, 
in 1920, theformula^thegeneralprinciplesof law 
recognized by civilized nations" had been proposed 
by the United States jurist Elihu Root in the Advisory 
Committee of Jurists^and had then been included in 
Article 38,paragraph(3),of the Statute of the Per
manent Court of International Justice of the League of 
Nations^ 
32. At that time, the peoples of the world werê  barely 
begirufing their struggle for independence, the colonialist 
system of exploitation prevailed throughout most of 
Asia and Africa and thepeoples ôf thosecontinents 
had been prevented from participating in the establish-

8 See ^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ , ^ 1 ^ ^ ^ 
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ment of norms of international law,including the Statute 
of the Permanent Court of International Justice. Thus, 
the formula^thegeneralprinciples of law recognized 
bycivilizednations"reflectedtheunequalpositionof 
colonializedpeoples; the sources of those general prin
ciples were not international treaties or international 
custom,but the internal law of the Europeanpowers, 
^nd even Roman law. 
33. The old formula had been retained inthe Statute 
of the International Court of Justice, but with one very 
important addition, for the opening sentence of 
Article 38 declared that the function of the Court was 
^ to decideinaccordancewithintemationallawsuch 
disputes as are submitted to it". The introduction 
of that provision meant that thegeneralprinciples of 
law referred to in paragraphl (^)of Article38were 
deemed to meanprinciples of international law. To 
deny that wouldbe tantamountto asserting that the 
principles concerned werethose of theinternallawof 
individual States, since there was either internallaw 
or international law; there was no supranationallaw 
which governed both fields. 

34. No one could deny the existence of general 
^onceptsoflaw,but their meaning and content varied 
according to the different juridical systems. The 
Ukrainian juristKoretsky, now a judge of the Inter
national Court of Justice, hadcontended that itwas 
^inadmissible to approach concepts from a semantic 
point of view and to define by^words'the legal con
sequences of concepts, thereby imputing to them a 
certaincontent;inotherwords,itwasinadmissibleto 
proceed from the terminology to the principles of 
l aw . "^ That contention had been fully justified 
during the present Conference,when analogies had been 
bought between the law of treaties and the internal law 
of individual States and it hadbeen found that the 
analogies were ofteninappropriate. Accordingly, the 
use of the same terms in different legal systems was no 
ground for using norms of internal law in international 
relations. 

35. To substitute ^general principles of law" for 
principles of international law would mean giving 
primacytoprinciplesof the internal lawof individual 
States over such principles as the sovereign equality 
of States, the right of peoples to self-determination, non
interference in the domestic affairs of other States and 
other principles. Thus, the Austrian jurist Verdross 
had stated that the principles in question were recognized 
neither in international treaties nor in international 
customary law,^and that general principles of law were 
legal principles whichhad arisen, not out of international 
practice, but out of the intemalpractice of civilized 
States.^ Itwas therefore obviousthattoleavesuch 
wording in the convention on the law of treaties would 
open the door for certain States to impose the principles 
of their legal systems on other States. But that course 
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was incompatible with the sovereignty of the latter 
States, asanumber of representatives had pointed out 
during the first session. The traditional concept of 
^generalprinciples of law" wasdirected against the 
social changes which were takingplace in many countries 
andintheintemationalsphere. 
36. It was therefore important to state clearly in 
article 34 thattheprinciplesconcernedwerethoseof 
internationallaw. That solution would be fully appro
priate to the terminology of the convention, which 
referred either to^internallaw",as in articles 23 ^ 
and 43,or to^intemationallaw",as in articles 3,50 
and others. It would also help to promote the pro
gressive codification or international law,which involved 
the eliminationof allprovisions contrary to theprin-
ciples of the sovereign equality of States, great and 
small, irrespective of whether they were situated in 
Europe or in far distant countries. In the light of 
those considerations, his delegation would vote for 
the Mongolian amendment (ABCONF.39BL.20). 

37.Mr.DELAGUARDIA(Argentina) saidthat, in 
the Committee of theWhole, his delegation had voted 
for the amendmentsbyFinland(ABCONF.39BC.lB 
L.142) and Venezuela (ABCONF.39BC.1BL.223) to 
deletearticle 34, inthebelief that that provisionwas 
outofplaceintheconventiononthelawof treaties, 
whatever its intrinsic value. Since those amendments 
hadbeen rejected, however, the Argentine delegation 
had voted for the amendments by Syria (ABCONF.39B 
C.1BL.106) and Mexico (ABCONF.39BC.1BL.226), 
because they improved the text. 

38. His delegation had not changed its views; after 
listening to some of the statements made during the 
debate, it was more convinced than ever that the article 
was unnecessary, and it would vote for its deletion. If 
the article were retained, the Argentine delegation would 
prefer it t o b e k e p t a s i t hadbeen submittedby the 
Drafting Committee, although it would have no serious 
objection to the introductionof the phrase a s^ so fa r 
as that rule wouldbe bindingupon it", which was 
proposedin theUnitedKingdom amendment (ABCONF. 
39BL.23). His delegation could not, however, vote 
for the Mongolian amendment (ABCONF.39BL.20), 
because it represented a departure from the sources 
enumeratedinArticle38of the Statute of the Inters 
national Court of Justice. 

39. Mr. SINHA (Nepal) said he withdrew his delega
tion's amendment (ABCONF.39BL.27), but would ask 
for aseparatevote onthewords^or ageneralprin-
cipleoflaw". Areferenceto international customary 
law should be inserted in the title of the article,after 
theword^binding". 

40. Mr. EUSTATHIADES (Greece) said that his 
delegation had not attached a great deal of import-
anceto article34atthefirst session, but the debate 
had shown that a number of representatives were 
greatlyconcemedwiththe question whether or not to 
retain an article reserving inaspecial case the rules of 
general international law. 
41. The Greek delegation could not conceive of any 
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misinterpretation of the meaning of Section 4,even in 
theabsenceofarule along the lines of article 34; the 
provisions ôf that section could not technically be 
regardedasaffectingthebasicproblemof the sources 
of international law,andacorrect interpretation of the 
conventionwouldneverleadto an attempt tofind in 
the final provision of section4a^back-door"method 
of interfering with internationalpractice anddoctrine. 
Theabsenceof suchaprovision,therefore,wouldnot 
be a serious flaw in the convention, and the Greek 
delegation had not opposedproposalsfor the deletion 
of the article. Nevertheless, since the International 
Law Commission,which naturally considered questions 
with many imphcations with greater carethancoulda 
large conference, had stated in paragraph (3) of its 
commentary its reasonsforincludingarticle 34 in the 
draft; and sinceanumber of delegations at the second 
session seemed to attach special importance to the 
clause, although their interpretations of it differed 
widely, his delegation would not object to retaining the 
article. It would, however,prefer the ideas embodied 
in the United Kingdom and Nepalese amendments to be 
incorporatedinthe article. 

42. The effect of both those amendments would be to 
delete from the articleareference to the general prin
ciples of law. That would be desirable because 
article34was areservation,orasafetyclause, which 
drew attention to the contribution of treaties to the 
formation of international custom and pointed out that 
the question of that contribution did not apply to 
Section4,especially to article 30. In his delegation's 
opinion, however,general principles of law should not 
be mentioned in that context, for those principles 
logically could not arise out of treaties; general principles 
of law had their own separate existence,were the result 
of the coincidence of internal legal systems and, as soon 
as that coincidence ceased, became customary inter
national law. Thus, although a treaty could play a 
part in the formation of custom, it could not contribute 
tothe establishment of generalprinciples of law. 
43. The reference to general principles of law also 
raisedatechnical difficulty: in the French and Spanish 
texts,thelast phrase of the a r t ic le ,^^^^^^^^^^^^ 
^ ^ " a n d ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " , r e s p e c t i v e l y , w a s 
in the plural, so that the phrase covered both customary 
rules of international law and general principles of 
law,thus obscuring the issue concerning the nature of 
custom. The United Kingdom amendment would 
avoid any possible misinterpretations. The Greek 
delegation would suggest, however, that the word 
^general"be inserted before the words^intemational 
law"intheUnited Kingdom amendment. 

44. Mr. MACAREVICH(Ukrainian Soviet Sociahst 
Republic) said that the role of custom in extending 
the sphere of application of the effect of treaties beyond 
the contracting parties wasgenerally recognized in the 
practice of treaty relations and the doctrine of inter
nationallaw. For example,atreaty concluded between 
a restricted number of States might formulate norms 
or establisharégimeforaterritory,river or lake which 
other States would gradually recognize as binding on 
them on the basis of custom. When that problem had 

been discussedduringthefirstsession, theUkrainian 
delegation had voted against the proposals todelete 
article 34, andhad voted for theSyrian amendment 
(ABCONF.39BC.lBL.106),whichhad clarified the text, 
and for the Mexican amendment(ABCONF.39BC.lB 
L.226) to add the words^orasageneral principle of 
law"at the end of the article. 
45. His delegation now wished to support theMon-
golian amendment (ABCONF.39BL.20), the purpose of 
which was tomake clear that ^generalprinciples of 
law" were to be understood as principles of inter
nationallaw. That amendment was entirely logical, for 
the Conference itself was concerned with the law of 
treaties as a branch of international law, and could 
not base itself on principles of the internal law of 
individual States. TheUkrainiandelegation could not 
agree with the Argentine representative that the Mongo-
han amendment was not in keeping with Article 38 of 
the Statute of the IntemationalCourt of Justice, since 
the opening clause of that article stated that the function 
of theCourtwas todecide,in accordancewith inter
national law, such disputes as were submitted to it; the 
^general principles of law" referred to in para
graph 1 (̂ ) must therefore be understood to mean 
generalprinciples of international law. 

46.Mr.RUEGGER(Switzerland) said he wondered 
if it was really necessary for theConference to divide 
itself sharplyoverarticle34. At thefirst session his 
delegation had voted for the proposals by Finland 
(ABCONF.39BC.lBL.142)and Venezuela (ABCONF. 
39BL.223) todelete the article. However, since then 
it had been considerably improved by the Drafting 
Committee;inparticular the title now added to it had 
made clear many points that could havegivenriseto 
doubt. 
47. His delegation did not share the fears expressed by 
many regarding the references to customary law and to 
general principles of law. He didnot believe there 
was any danger that through the adoption of the article 
there could be illicit extension of customary law. 
Whatever the Conference decided, custom would remain 
in the background in comparison with specific texts. 
That principle had been formulated in the preamble to 
the earhest convention codifying international law. 
48. Nor did Switzerland share the misgivings expressed 
by someconcerningthepossibility that thereference 
to ageneralprincipleof law couldbeunderstoodto 
relate to internal law, since the title made the meaning 
perfectly clear; it was also clear from Article 38 of the 
StatuteofthelntemationalCourt of Justice. 
49. Switzerland was therefore prepared tovote for the 
text of article34 as proposed bythe Drafting Committee. 
Nevertheless, he recognized the practical wisdom of the 
United Kingdom proposal (ABCONF.39BL.23). That 
proposal made it clear that article 34 should be regarded 
merely asasafeguarding clause, and it seemed likely to 
meet many of the objections that had been raised. The 
Swiss delegation would therefore be prepared to accept 
the United Kingdom amendment, although he would 
like to suggest that the wording should be amended 
bydeletingthewords^becoming"and^upon", so 



Fifteenth plenary meeting — 7May 1969 71 

that it would read ^Nothing in articles 30 to 33 
precludes arule set forth in a treaty frombindinga 
thirdState . . . " , since therulewould exist already 
for the third State. He agreed with the representative 
of Greece that the reference should be to general inter
national law instead of tointernational law. 

50. Sir Francis VALLAT (United Kingdom) said that 
he wished to withdraw his delegation's amendment 
(ABCONF.39BL.23), though with some regret, because 
it was clear that it could not gainasufficient majority. 
His delegation was second to none in its admiration of 
theStatute of the InternationalCourt of Justice and 
respect for Article 38 of the Statute; in fact the United 
Kingdombelieved that its amendment moreaccurately 
reflected the content of that Article. 
51. It was important to note that in Article 38of the 
Statute the first paragraph contained the words ^in 
accordance with international law", and that the 
succeedingparagraphsweresubsidiaryparagraphs. The 
United Kingdom amendment had used the wordingof 
that Articleof the Statute of thelntemationalCourt 
of Justice; the problem with article 34 of the draft 
convention was that the words^ageneral principle of 
law"hadcreatedunnecessary difficulty. TheUnited 
Kingdomwould accordingly vote against thosewords; 
moreover, sinceitbelievedthatif theywereincluded, 
the article would introduce confusion into the con
vention, his delegation would vote against the article 
if those wordswereretained. 
52. It also considered that the introduction of the word 
^international", as suggestedbyMongolia, would be 
afurtherdeparturefromArticle38 of the Statute of 
the Court, and would vote against it. 

53.The PRESIDENT said that some confusion seemed 
to have arisen in thediscussionbetweentwo distinct 
ideas. The first was the notion thatacertain obligation 
in a rule of a treaty could at the same time be an 
obligation deriving fromageneral principle of law, or 
from customary law, and that consequently it was 
binding onathird State. He did not believe that that 
wasthenotionthelnternational Law Commission had 
had in mind when it had proposed the article. In his 
view,the article related to the quite different possibility 
thataruleoriginally embodied onlyinatreaty might 
subsequently, in the course of time, as one treaty 
followed another and other developments tookplace, 
become a rule of customary law, andthat as a con
sequence athird State mightlater becomeboundby 
that customary rule which had had itsfirst originsin 
atreaty. The correctness of that interpretation seemed 
clear from the wording of the title of the article,which 
referred to ^ Rules set forth in a treaty becoming 
binding on third States as rules of general international 
law" 
54. In the light of that interpretation, the whole 
problem of a general principle of law became less 
important, since a rule first established in a treaty 
might become a customary rule, but it could hardly 
become a general principle of law in the sense of 
Article 38 of the Statute of the InternationalCourt of 
Justice. 

55. In accordance with the request bythe representative 
of Nepahheinvited the Conference to vote separately 
on the words^orageneral principle of law". 

56. Mr. CARMONA (Venezuela), supported by 
Mr.VEROSTA (Austria), saidhethoughtavote should 
first be taken on the question whether or not article 34 
should be deleted. 

57.The PRESIDENT said that the Conferencewas 
bound by rule 41 of its rules of procedure, which 
provided that amendments must be voted on before 
the proposaltowhichthey related. 

^ ^ ^ ^ v ^ ^ ^ ^ 2 7 , ^ ^ ^ ^ ^ ^ ^ ^ 

58. The PRESIDENT said that, asaresultofthatvote, 
the amendment by Mongolia (ABCONF.39BL.20), 
which related to the words now deleted, must fall. He 
would accordingly invite the Conference to vote on 
article 34 asawhole, as thus amended. 

ó ^ ^ ^ ^ 7 ^ , ^ ^ ^ ^ ^ ^ ^ . 

59 Mr. HAYTA (Turkey) said that his delegation had 
abstained from voting both on the amendment to 
article 34 and on the article itself, for the reasons 
setforthin theTurkishdelegation's statement at the 
36th meeting of the Committee of the Whole. 

60. Mr. TALALAEV (Union of Soviet Socialist 
Republics) said that his delegation had voted for 
article 34 on the understanding that arule setforth 
inatreaty could become binding onathird State asa 
customary rule if the third Staterecognizedthatrule 
and accepted it as binding. 

61. Mr. CARMONA (Venezuela) saidthat, on the 
express instructions of his Government, he must reserve 
its position in advance with respect to article 34. 
Venezuela could not accept the idea of a customary 
rule of international law becoming binding uponathird 
State, as provided in the article, except in so far as the 
State concerned hadrecognized and accepted such a 
rule. 

62. Mr. BILOA TANG (Cameroon) said that the 
President's statement hadconfirmedhisunderstanding 
of the intentions of the International Law Commission 
concerning article 34. His Government would for
mulate reservations regarding article 34, and he wished 
to associate himself with the statementby the Soviet 
Unionrepresentativeastothenecessity of acceptance 
of the obligation by the third State concerned. 

63. Mr. BADEN-SEMPER (Trinidad and Tobago) 
said that his delegation had voted for article 34. 
However, he assumed that the article would be referred 
back to theDrafting Committee, since it was necessary 
to make correspondingchanges mthetitletoinclude 
a reference to ^customary internationallaw". The 
delegation of Trinidad andTobago wouldprefer the 
reference in the textto be to ^ a rule of customary 
international law"insteadofto^acustomary rule of 
international law",and similar wording should be used 
in the title. 
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64.The PRESIDENT said thattheDraftmg Committee 
would take note of the suggestion by the representative 
of Trinidad and Tobago. 

65. Mr. REDONDO-GOMEZ (Costa Rica) said that 
Costa Rica, like other Latin American countries, 
formed part of alegal system that was more developed 
than many rules of international law and he must state, 
with regret, that in any conflict that might arise between 
acustomaryrule of international law and the principles 
of inter-American law, Costa Rica could not accept 
the authority of the former. 

66. Mr. SHUKRI (Syria) said that he had understood 
the representative of Nepal to have confined lus amend
ment to the deletion of the words^orageneralprin-
ciple of law",and had not intended also to delete the 
words^recognizedassuch". 

67.ThePRESIDENTsaid that was also his under
standing. 

The meeting rose at 5.20 p.m. 

SIXTEENTH PLENARY MEETING 

Thursday, 8 May 1969, at 10.50 a.m. 

President: Mr. TABIBI (Afghanistan) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on S December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

1. The PRESIDENT invited the Conference to continue 
its consideration of the articles approved by the Com
mittee of the Whole. 

Article 35 i 

General rule regarding the amendment of treaties 

A treaty may be amended by agreement between the parties. 
The rules laid down in Part П apply to such an agreement 
except in so far as the treaty may otherwise provide. 

Article 35 was adopted by 86 votes to none. 

Article 36 2 

Amendment of multilateral treaties 

1. Unless the treaty otherwise provides, the amendment of 
multilateral treaties shall be governed by the following 
paragraphs. 

2. Any proposal to amend a multilateral treaty as between 

1 For the discussion of article 35 in the Committee of the 
Whole, see 36th, 37th and 78th meetings. 

2 For the discussion of article 36 in the Committee of the 
Whole, see 36th, 37th, 86th and 91st meetings. 

all the parties must be notified to all the contracting States, 
each one of which shall have the right to take part in: 

(a) The decision as to the action to be taken in regard to 
such proposal; 

(è) The negotiation and conclusion of any agreement for 
the amendment of the treaty. 

3. Every State entitled to become a party to the treaty 
shall also be entitled to become a party to the treaty as 
amended. 

4. The amending agreement does not bind any State already 
a party to the treaty which does not become a party to the 
amending agreement; and article 26, paragraph 4 (b), applies 
in relation to such State. 

5. Any State which becomes a party to the treaty after the 
entry into force of the amending agreement shall, failing an 
expression of a different intention by that State: 

(а) Be considered as a party to the treaty as amended; and 
(б) Be considered as a party to the unamended treaty in 

relation to any party to the treaty not bound by the amending 
agreement. 

Article 36 was adopted by 91 votes to none. 

Article 373 

Agreements to modify multilateral treaties 
between certain of the parties only 

1. Two or more of the parties to a multilateral treaty may 
conclude an agreement to modify the treaty as between them
selves alone if: 

(а) The possibility of such a modification is provided for by 
the treaty; or 

(б) The modification in question is not prohibited by the 
treaty and: 

(i) Does not affect the enjoyment by the other parties of 
their rights under the treaty or the performance of then-
obligations; 

(ii) Does not relate to a provision, derogation from which is 
incompatible with the effective execution of the object and 
purpose of the treaty as a whole. 

2. Unless in a case falling under paragraph 1 (a) the treaty 
otherwise provides, the parties in question shall notify the 
other parties of their intention to conclude the agreement and 
of the modification to the treaty for which it provides. 

Article 37 was adopted by 91 votes to none. 

2. The PRESIDENT said that the Committee of the 
Whole had decided at the t first session to delete 
article 38Л He therefore suggested that the Conference 
take up articles 39 to 42, forming Section 1 of Part V. 

Statement by the Chairman of the Drafting Committee 
on articles 39-42 

3. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the Drafting Committee had circulated 
a document (A/CONF.39/L.28) containing a commu
nication from the Expert Consultant with regard to 
articles 41 and 42. 
4. Before taking up Part V, the Drafting Committee 

3 For the discussion of article 37 in the Committee of the 
Whole, see 37th, 86th and 91st meetings. 

4 See 38th meeting of the Committee of the Whole, para. 60. 
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hadconsideredapointof terminology concerning the 
Frenchversion. I thadbeenunabletofindaFrench 
term which expressed all the connotations of the 
English word^termination",which,inthe French text 
of the draft convention, was rendered either b y ^ ^ ^ ^ -
^ ^ ' ^ or by ^ ^ ^ . The Drafting Committee had 
considered m a t ^ ^ ^ ^ " w a s preferable t o ^ ^ " 
and haddecidedtousei t inplaceof thela t ter term 
wherever the context permitted, in particular in 
article 39 and in the t i t l e of Part V. Apart from 
that change,which concerned only the Frenchversion, 
theDrafting Committee had retained thelnternational 
Law Commission's title for PartV. It wished to make 
it clear thattheword^termination" intheEnglish 
version of the title and the corresponding words in the 
other languages were to be understood in a general 
sense as covering all the means of ending a treaty. 

5. TheDrafting Committee had made severalchanges 
in the titles and texts of the articles forming Sectionl 
of PartV. In article 39, paragraph!,it had replaced 
the words^or the consent o f a S t a t e " b y ^ o r of the 
consent of aState", and inthe French andSpanish 
versions the words ^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ " ( ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ) b y ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ) , since theparagraph concerned 
the impeachment of the validity of the consent and 
not theimpeachmentof the consent itself. 
6. In article 39, the Drafting Committee had also 
amended the first sentence of paragraph 2,the English 
version of which, as approved by the Committee of 
theWhole, had read:^Atreaty may be terminated or 
denounced or withdrawn from byaparty only asaresult 
oftheapphcationof thetermsof thetreatyorof the 
present Convention." That sentence, like its counter
part in theRussianversion,seemedtocover only the 
terminationof atreaty as aresult of the action of a 
par ty,s incethewords^byaparty"could refer not 
only to^denounced"and^withdrawnfrom"but also 
to ^terminated". TheFrench and Spanish versions 
of the sentence, on the other hand, described the termi
nationof atreaty in terms whichdid not mentionthe 
action of the parties, and therefore were wider in 
scope. The French expression ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ " a n d the Spanish v e r s i o n ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ ^ ^ " seemed to reflect the 
intention of the Committee of the Wholebetter than 
the wording of the English and Russian versions. The 
Drafting Committee had therefore decided to bring the 
latter into line with the wording of the French and 
Spanish versions. 

7. It had further considered that theFrench version 
of thefirstsentenceof article39,paragraph2, could 
be simplified to read: ^ 7 B ^ ^ ^ ^ ^ ' ^ ^ ^ , ^ 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ B ^ ^ ^ C ^ ^ v ^ ^ ^ . " 

8. Corresponding changes had been made in the other 
language versions of the same sentence. 
9. Withregardto article40,theDraftingCommittee 
had decided that the concluding part should be brought 
into line with article3(^). It had therefore redrafted 
that part of the article to read:^^any obligations...to 

whichit wouldbe subject, in accordance with inter
national law, independently of the treaty",and the title 
of the articletoread:^Obligationsimposedby inter
national law independently ofatreaty." 
10. In article 41, the Drafting Committee had inserted 
a reference to article 53 at the beginning of para
graph!. That had been made necessary by the addi
tion by the Committee of the Whole to article 53, 
paragraph 1, of a sub-paragraph (^) referring to a 
right of denunciation or withdrawal^imphed from the 
nature of thetreaty". 

l . T h e validity of a treaty or of the consent of a State 
t o b e b o u n d b y atreaty maybe impeachedonlythroughthe 
application of thepresentConvention. 

2.The termination of a treaty, its denunciation or the 
withdrawalof apar ty ,maytakeplaceonly as a resu l tof the 
application of the provisions of the treaty or of the present 
Convention. The same rule applies to suspension of the 
operationof atreaty. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^f ^ ^ ^ v 

Themvalidity, termination or denunciationof a treaty, the 
withdrawal of a party from it, or the suspension of its 
operation, as aresult of the application of the present Con
vention or of theprovisions of the treaty, shall not in any way 
impair the dutyof any State to fulfil any obligationembodied 
inthetreaty to which it wouldbe subject, in accordancewith 
international law, independently of the treaty. 

11. Mr.SINCLAIR (United Kingdom)saidthat his 
delegation approved in substance the text of article 40 
as presentedby the Drafting Committee, but wished 
to makeafew comments strictly related to questions of 
terminology. 
12. Article 39, paragraphllaid down the general rule 
that^the validity of atreaty or of the consent of a 
State tobe bound byatreaty may be impeached only 
through the application of the present Convention". 
Article 40spoke only of the invafidity,termmation or 
denunciation of a treaty, but that expression must 
be read in conjunction with later articles. Articles 43 
to 47 set out various grounds which a State might 
invoke as invalidating its consent to be bound by 
atreaty. Inthecaseof abilateraltreaty i tmustof 
course be conceded that ifaState did invokeadefect in 
its consent to bebound andif the ground of invali
dating its consent was, if necessary, upheld as the 
resultof theaplicationof theproceduresenvisagedin 
articles 62 and 62 ^ , the result wouldbe the inva-
lidationof the treaty as a wholebecause the consent 
of one of the two States involved was vitiated. 

^Forthediscussionof article 39 in theCommi t t eeo f the 
Whole, see 39th, 40th, 76th, 81st andD83rd meetings. 

^Forthediscussionof article 4 0 i n the Committeeof the 
Whole, see 40th and78th meetings. 
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13. Theposition wouldbe different inthe case of a 
multilateral treaty. The State involved would have 
established incontrovertibly a defectin its consent to 
bebound by the treaty,but the result would not nor
mally be the invalidity of the treaty asawhole; it would 
simply be that the consent of the particular State to be 
bound by the treaty would be invalidated. Thetreaty 
would still, however, be operative as between the 
remainmgcontractmg parties. 
14. Adose analysis of the texts of articles 41 and 42 
showed clearly that that wasthe effect of the various 
provisions set out in articles 43 to 47. Article 41, 
paragraph 2,used the expression^aground for invali
dating... atreaty",butparagraphe4made particular 
reference to articles 46 and 47, which simply esta-
blishedgrounds which aStatemight invoke asinvali-
dating its consent to be bound byatreaty. 
15. More significantly, article 42 estabfished the condi
tions in whichaState^may no longer invokeaground 
for invalidating, terminating, withdrawing from or 
suspending the operationof atreaty under articles43 
t o 4 7 " . It was therefore clear fromthereferenceto 
articles 43to 47thattheexpression^invalidity of a 
treaty" as used in article 40, or ^invalidating a 
t reaty"asusedinart icles41 and42, mustbeinter-
preted as including,inadditiontothecases in which 
the treaty as a whole was invalid, those cases where 
itwastheconsentof one party alone toamultilateral 
treaty which was invahdated. 
16. The United Kingdom delegation had wished to 
place on record its understanding of the terminology 
in order toprevent any misunderstanding. 

17.Mr. ESCUDERO (Ecuador) saidit would be better 
m theSpanish texttouse the w o r d ^ ^ ^ " rather 
t h a n ^ ^ ^ ^ ^ " , whichwas more of amilitary term. 

18.Mr.DELAGUARDIA(Argentina)endorsedthe 
Ecuadorianrepresentative's comment. 

19. Mr. BILOA TANG (Cameroon) reminded the 
Conference of the statements he had madeinconnexion 
with articles4and 35 and explained that his delegation 
would vote for article 40, on the understanding that the 
Cameroonian Government would not consider itself 
bound by the rules laid down in that article unless 
they were acceptedby the overwhelmingmajority of 
States. 

7 ^ ^ ^ ^ . 

20. Mr. STEVENSON (United States of America) 
said he wishedtomakehis delegation's positionclear 
as the Conferencebeganthe discussion of Part V of 
the draft convention. 
21. Like agreat many other delegations, the United 
States delegation had consistently taken the position 
throughout the Conference that an adequate procedure 
for the settlement of disputes arising under PartVwas 
an indispensable element of the conventionon the law 
of treaties. Theconventioncouldbecome an instru
ment of justice andpeace only if it included such a 
procedure. 

22. Article 62 ^provided afair and simpleproce-
dure. Itwas a compromisebetween thepositions of 
the delegations which hadopposed any form of auto
matic arbitration and those which had insisted that the 
InternationalCourtofJusticeshould have compulsory 
jurisdiction in alldisputes arising under Part V. 
23. The United States delegation, like a very consi
derable majority of the delegations in the Committee of 
the Whole, had supported article 62 ^ and trusted 
that alarger number of delegations wouldsnpport it 
when it camebeforethe plenary Conference. 
24.He hoped that all delegations would understand 
that his delegation's positive vote on articles in PartV 
remained subject to the widely shared view that PartV 
mustcontain an adequate procedure for the settlement 
of invalidity disputes. 

1. A right of aparty, provided for in atreaty or arising 
under article 53, to denounce, withdraw from orsuspendthe 
operation of thetreaty may beexercisedonly with respect to 
the whole treaty unless the treaty otherwise provides or the 
parties otherwise agree. 

2. Aground for invalidating,terminating,withdrawing from 
or suspending the operation of a treaty recognised in the 
present Conventionmay be invoked only with respecttothe 
whole treaty except as provided in the following paragraphs 
or in article57. 

3 . f f theground relates solely toparticularclauses,it may 
beinvokedonly with respecttothoseclauses where: 

( ^ T h e said clauses are separable from the remainder of 
thetreaty with regardtotheirapplication; 

( ^ f t appears from the treaty or is otherwise established 
that acceptance of those clauses was not an essential basis 
of the consent of the other party or parties to be bound by the 
treaty asawhole ;and 

(^ Continued performance of the remainder of the treaty 
would notbeunjust. 

4. encases falling under articles 46 and 47 the State entitled 
to invoke the fraud or corruption may do so with respect 
either to the whole treaty or, subject to paragraph 3, to the 
particular clauses alone. 

5.^n cases falling under articles 48, 49 and 50, no separation 
of the provisions of the treaty is permitted. 

25. Mr. CASTREN (Finland) saidthat a t the first 
session his delegation had voted for the text of 
article 41. He thought, however,that the Committee 
of theWholehadgonetoofarbyunnecessarilylimi-
tingthepossibilityof applyingtheprincipleofsepara-
bility of treaty provisions. Article 41, paragraph 5 
provided thatmcases falling under articles 48,49 and 
50, no separationof theprovisions of the treaty was 
permitted. Article 50 dealt with treaties which 
conflicted with a norm of ^ ^ ^ ^ . Since it was 
possible that a treaty might contain only one or two 
mmor provisions which weremconf l i c twi th^^^^^ 
it wouldbepreferablemerely to declare thedoubtful 
clauses void, if they were separable from the rest of the 

^ For the discussion of article 41 in theCommittee of the 
Whole, see 41st,42nd, 66th and 82nd meetings. 
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treaty, rather than to destroy the whole treaty. 7 ^ 
^ ^ ^ w a s a n e w principle and prudence was necessary 
if that principlewas tobe accepted by allwithin rea
sonable limits. His delegation's opinion appeared to 
be shared by several others. When the Finnish amend
ment (ABCONF.39BC.1L.144) to delete the refer
ence to article 50 in article 41, paragraph 5, had 
beenputtothevoteintheCommitteeof the Whole, 
the result had been 39 against, 27 in favour and 
17 abstentions. His delegation therefore requested a 
separate vote on the maintenance of the reference. 

26.SirFrancisVALLAT (United Kingdom) said he 
supported the request foraseparate vote on the words 
^and 5 0 " b y the Finnish representative^whose inten-
tionwasobviously to obtainthe view of theConfer-
ence on whether separability of treaty articles, as 
permitted in many casesunder article41,shouldalso 
be permitted where a separableprovision of atreaty 
conflicted withaperemptory norm of international law. 
If the reference to article 50 was deleted, it would not 
of course affect the case in which the treaty asawhole 
offended against article 50. Article 41 would only 
apply where one provision, which could clearly be 
separated from the rest of the treaty, was in conffict 
withamleof ^ ^ ^ ^ . Ashehadalready saidat 
the 82nd meeting of the Committee of theWhole,the 
referencetoarticle50marticle 41,paragraph 5,was 
not essential and even entailed a danger, since it 
would enable aparty to use arelatively unimportant 
conflict of atreaty provisionwith aperemptory norm 
of international law as a pretext for repudiating the 
entiretreaty. Moreover, inview of the development 
of ^ c ^ ^ ^ ^ i n internationallaw andthe correspon
ding growth incomplextreaty relations, theriskof a 
comparatively minor provision of a treaty conflicting 
withaperemptory normwould increase astimewent 
on. If the Conference did not delete the reference 
to article 50,that article might prove to beameans of 
undermining treaties by attacking comparatively small 
andisolatedportions of them, rather thanaprotection 
fortheinternationalcommunity. Itwas easy to ima
gine the disastrous effect it might have, for example, 
in the realm of treaties on extradition, commerce, 
friendship andso on. 

27. In explaining his vote on article 50 at the 
80th meeting of the Committee of theWhole, he had 
saidthat the United Kingdomdelegation reserved its 
position, pending the decisions to be taken on the sepa^ 
rability of treatiesinarticle41 andonproceduresin 
article 62. There wasaclose connexion between those 
articles, and the decision taken on article 41 would 
beafactor affecting hisGovemment's attitude towards 
the conventionon the law of treaties. 

28. Mr. HAYTA (Turkey) supported the Finnish repre
sentative's request. 

29. Mr. MARESCA (Italy) said that while his dele
gation supported article 41, it had a reservation to 
make. It could not agree to the idea that separability 
could be invoked unilaterally. Adequate procedures 
mustbeprovidedto guarantee that requests concern-

ingtheseparability of treaty provisions were justified. 

30.Mr.KOULICHEV(Bulgaria) said he understood 
the practical considerations which had prompted the 
Finnishproposalto maketheprinciple of the separa
bility of treaties applicableinthecasesreferredtoin 
article 50. Nevertheless, that was not the kind of 
considerationwhich should prevail inthecaseinques-
tion. Therules of ^ ^ ^ ^ w e r e f u n d a m e n t a l , and 
itwas therefore difficulttoimagine that treaty provi
sions which conflicted with one of them would be unim-
portant, thus justifying the applicationof theprinciple 
of separability. Nor didit seemconceivablethatthe 
partiesto atreaty could infringesuch aruleinadver-
tently;thebadfaithof the parties wouldthereforebe 
evident andtheinvalidationofthewholetreaty would 
be aproper sanctionin such a case. The Bulgarian 
delegation would therefore vote against the Finnish 
proposal. 

31. Mr. ALVAREZ TABIO (Cuba) said that his 
delegation would vote for article 41 and against the 
Finnish proposal. The Cuban delegation entirely 
approvedof the International Law Commission's com
mentary to paragraph 5. If one of the clauses of a 
treaty was incompatible with a norm of ^ ^ ^ ^ , 
the treaty must be considered to be voidinits entirety. 
The parties could then amend the treaty so as to render 
it compatible with the peremptory norms of interna
tionallaw. 

32.Mr.KRISHNARAO(India) said he had been 
surprisedto hear the UnitedStates representative say 
that his delegation's acceptance of the provisions of 
Part V of the convention depended on the decision 
that the Conference would take on article 62 ^ . 
PartV actually consisted of three groups of articles^ 
first, articles 39 to 42,which set out general provisions; 
secondly, articles 43 to 61, which set out substantive 
rules; and thirdly, articles 62 to 68, concerning the 
settlement of disputes. Although it was true that there 
was anorganiclinkbetweenthethreegroups, itwas 
not clear how acceptance of the second group could 
depend on the third. It was inaccurate to say that 
article 62 ^ represented a satisfactory solution for 
PartV; the result of the vote on that article inthe 
Committee of the Wholemightbe regarded as satis
factory for some and unsatisfactory for others. 
33. The International Law Commission had referred 
to Part V iu connexion with various articles, and it 
was interesting to refer to paragraph(13) of the com
mentary to article 59, which contained the following 
passage: ^ T h e Commissions did not think that a 
principle.. .could.. .be rejected because ofarisk that 
a State acting inbadfaith might seek to abuse the 
principle. Theproperfunctionof codification...was 
to minimise those risks by strictly defining and circum
scribing the conditions under which recourse may 
properlybehadtothe principle;...having regard to 
the extreme importance of the stability of treaties to 
the security of international relations, it has attached to 
the present article...the specific procedural safeguards 
set out in article 62 ." The Commission had not 
referredto article 6 2 ^ . Every delegationwas free to 
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giveits viewsonanarticleandtostateitsowninter-
pretationof it;butitcouldnotinvokeguaranteesnot 
contemplatedby theCommissionwhichhadprepared 
thedraft articles. 

34. Mr. RATTRAY(Jamaica) said that frequent dis
cussions had been held on the true nature of ^ 
^ ^ ^ , and the precise tenor of its rules had been 
difî cult to determine. Everyone agreed, however,that 
^ ^ ^ ^ censured all really reprehensible conduct. 
Some delegations hadproposedthat thereference to 
article50 a t theendof article41 shouldbe deleted; 
but the Jamaican delegation considered that prohibition 
of separability in the case of treaties conflicting with 
aruleof ^^^^wouldenhancethes igni f icanceof 
that term and facilitate the interpretation of the 
concept o f ^ ^ ^ ^ . It would thus be made evident 
that the infringement of those rules was so serious that 
it would sufficefor one clause of a treaty to conflict 
with the principle for the entire treaty to be void. His 
delegationwasthereforenotinfavour of deleting the 
reference to article 50 from paragraph5ofarticle41. 

35.ThePRESIDENTsaidthat the representative of 
Finland, supportedbytheUniter Kingdom represent
ative, had askedfor a separate vote on paragraph 5 
of article 41. In accordance with rule 40 of the 
rules of procedure, he invitedthe Conferences vote 
for or againsttheretentionof the words^and 50". 

^ 7 7 ^ ^ ^ ^ ^ . 

36.SirFrancis VALLAT(UnitedKingdom)pointed 
out that, since the required two-thirds majority had 
not been obtained,thewords^and50"were deleted. 

37. Mr. JAGOTA (India), speaking on a point of 
order,asked the President to explain what the Confer
ence had voted on. The representative of Finland had 
requestedaseparate vote on paragraph 5̂ , but the result 
of the vote did not seem to be clear. 

38. Mr. SLNHA (Nepal) saidthat according to the 
result of the vote, the words ^and 5 0 " should be 
retained in the text. 

39. Mr. SEATON (United Republic of Tanzania) said 
that, inhis opinion, thepurpose of the Finnishpro-
posal had been twofold: first,aseparate vote on para-
graph5 and,secondly,an amendment toparagraph5 
to delete the words ^and 5 0 " Inthenormalcourse 
the vote was takenon an amendment before thebasic 
proposal, but, inthat particular instance, the request 
foraseparatevotehadalsotobetakenintoaccount. 
In actual fact, the vote which had been taken had been 
ontheretentionof t h e w o r d s ^ a n d 5 0 " , n o t o n t h e 
Finnish amendment to delete the words ^and 50". 

40.ThePRESIDENTsaidthat, inhis opinion,the 
subject of the vote had been perfectly clear, namely 
the retention of the words^and 50" . As the required 
two-thirdsmajorityhadnotbeenobtained, thewords 
hadbeendeleted. ButtheConferencewasmasterof 
its own procedure and it could decide byavote whether 

it wished a second vote to be taken on the Finnish 
proposal. 

41. Mr. JAGOTA(India)said that the representative 
of theUnited Republic of Tanzania had described the 
position correctly. If sixty-three delegations had voted 
for the retention of the words^and50"inart icle41, 
paragraph 5, that meant that, so far as they were 
concerned, theFinnishproposaltodeletethosewords 
had been rejected, not adopted, as some speakers 
claimed. A secondvoteshould accordingly betaken, 
so that the Conference could know exactly where it 
stood. 

42. Mr. CASTREN (Finland) said he had simply 
requestedaseparatevoteonthewords^and50"in 
article 41, paragraph 5. As aresult of thevotethe 
words had been deleted, since their retention would 
haverequiredonemorevotethanhadbeenobtained, 
asatwo-thirds majority was necessary. 
43. He was opposed to theidea of taking a second 
vote, aproceduretowhichtheConferencehad never 
had recourse. In any event, the principle that a 
secondvoteshouldbetakenwouldhavetobeputto 
the vote first,and it would have to adopted byatwo-
thirds majority. 

44. Sir FrancisVALLAT (United Kingdom) pointed 
out that he had not proposed any amendment to 
article 41, paragraph 5, but, like the representative of 
Finland, he had requestedaseparate vote under rule 40 
of therules of procedure. Thevotehadbeentaken 
inaregular manner and the proper conclusion was that 
the words^and50"had been deleted from article41, 
paragraph 5. 
45. However, as some delegations were still indoubt, 
it would perhaps be wiser to postpone voting on 
article 41 asawhole for the time being. 

46. Mr. LAMPTEY (Ghana) said he believed that the 
proposal hadbeento deletethewords ^ a n d 5 0 " i n 
article41,paragraph 5. He knew of at least one dele
gation which had not taken part in thevoting because 
it had not known exactly what wasbeingputto the 
vote. He would thereforelike asecond vote. 

47.ThePRESIDENTsaidthat of the two suggest
ions— topostpone thefinal vote on article 41 or to 
takeasecond vote on me Finnish proposal relating to 
paragraph5 — he preferred the second, and he invited 
theConference to vote forthwithonthe principle that 
the Finnish proposal should be put to the voteasecond 
time. 

48. Sir FrancisVALLAT (United Kingdom), speaking 
on apoint of order, saidthat,inhis opinion, such a 
vote wouldbe amotion to reconsider, under rule 33 
of the rules of procedure. 

49. Mr. KRISHNA RAO (India) protested that it 
could not be a question of a motion to reconsider 
under rule 33 of therules of procedure, sincemany 
delegations had not known what exactly they had been 
voting on. For all practical purposes,there had been 
no vote. 
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50. Mr. ESCUDERO (Ecuador) said that many delega
tions hadthought they were voting for the retention 
of t h e w o r d s ^ a n d 5 0 " i n article41,paragraph 5, 
whilemanyothershadbefievedthey were voting for 
their deletion. The normalparhamentary procedure, 
both in national parliaments and in the United Nations, 
in cases where confusion of that kind had arisen, 
was simply to take another vote. The President could 
call forafresh vote without requesting the Conference 
to vote first on the principle of takingasecond vote. 

51.Mr.FATTAL(Lebanon) said it would n o t b e a 
matter of taking another vote; the Conference would 
definitely be voting о п т е Finnish proposal for the 
first time. 
52.ThePRESIDENTsaidthat, in accordancewith 
the normal procedure laid down in rule 40 of the rules 
of procedure, hehadput tothevote theproposa lby 
Finland, supportedby the UnitedKingdom, and had 
then announced the result of the vote. Asecondvote 
would undoubtedly be a motion to reconsider under 
rule 33. He suggested that the meeting be suspended 
to enable negotiations tobe held. 

77^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 72.75^ ^.^. ^ ^ 

53. The PRESIDENT announced that the delegations 
of Finland and theUnitedKingdom agreedthat the 
Conference should vote again on the words^and 5 0 " 
in article 41, paragraph 5, on the basis of rule 40 
of the rules of procedure. 
54.Mr. JAGOTA (India), speaking on a point of 
order, said the Finnish motion had been foraseparate 
vote. That motion should be voted on first, in accord
ance with rule 40 of the rules of procedures the 
Indian delegation would vote against it. Only then 
should the vote be taken, if need be, on the words 
^ a n d 5 0 " . 
55. Mr. SINCLAIR(United Kingdom) saidthat an 
objection to the motion foravotebydivision was not 
admissible at that stage of the debate. The delegations 
of FinlandandtheUnitedKingdom agreedthat the 
vote should betakenagainonthewords ^ a n d 5 0 " 
in article 41, paragraph 5, but they might very well 
insist on asserting that the point at issue wasamotion 
toreconsider,underrule33 of the rules of procedure. 
56.The PRESIDENT called foravote on the words 
^ and 5 0 " i n article 41, paragraph 5. He saidthat 
the votewouldbeby roll-call: delegations supporting 
the retention of those words in article41 should votein 
favour; those supporting their deletion should vote 
against. 

7^ ^ ^ B Gambia, Algeria, Argentina, Barbados, 
Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cambodia, Cameroon, Central 
African Republic, Ceylon, Colombia, Congo (Brazza
ville), Congo (Democratic Republic of), Costa Rica, 
Cuba, Cyprus, Czechoslovakia, Dahomey, Dominican 
Republic, Ecuador, El Salvador, Ethiopia, Ghana, 

Guatemala, Guyana, Holy See, Hungary,India,Indo-
nesia, Iran, Iraq, Ivory Coast, Jamaica, Kenya, Kuwait, 
Lebanon, Lesotho, Liberia, Libya, Madagascar, 
Mongolia, Morocco, Nepal, Nigeria, Pakistan, Panama, 
Peru, Poland, Romania, Saudi Arabia, Sierra Leone, 
Spain, Sudan, Syria, Thailand, Trinidad andTobago, 
Uganda,Ukrainian Soviet Socialist Republic,Union of 
Soviet Socialist Republics, United Arab Republic, 
UnitedRepublic of Tanzania, Venezuela, Yugoslavia. 

B ^ ^ B Australia, Austria, Belgium, Canada, 
Chüe,Chma, Denmark, Federal Republic of Germany, 
Finland, France, Greece, Ireland, Italy, Japan, Liech
tenstein, Luxembourg, Mexico, Monaco, Netherlands, 
New Zealand, Norway, Philippines, Portugal, South 
Africa, Sweden, Switzerland,Turkey,United Kingdom 
of GreatBritain and Northern Ireland, United States 
of America, Uruguay. 

B ^ ^ ^ B Gabon, Israel, Malaysia, Mauritius, 
Republic of Korea, Republic of Viet-Nam, SenegaL 
Singapore, Tunisia. 

7 7 ^ ^ ^ ^ ^ ^ ^ ^ ' ^ ^ ^ ^ ^ ^ ^ ^ ^ 7 , 
^ ^ ^ ^ ^ ^ ^v ó^ v ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ ^ . 

^ ^ ^ ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

57. Mr.WERSHOF (Canada) said that at the 42nd 
meeting of the Committee of the Whole he had 
opposed article 41, paragraph 5. He had always 
thought i tamis taketoincludethewords^and 5 0 " 
in that paragraph and he remained convinced that 
the prohibition of separability might have regrettable 
consequences for all. However, although the words 
^and 5 0 " had been retained in the paragraph by 
the necessary two-thirds majority, his delegation had 
felt that it should vote infavour of article 41 as a 
whole. 

STATEMENT BY THE OBSERVER 
FORTHEASIA^-AFRICA^LE^AL 

CONSULTATIVE COMMITTEE 

58. Mr. SEN (Observer, Asian-African Legal Consulta
tive Committee), speaking at the invitation of the Près-
ident, said that since its creationinNovember 1966 the 
Asian-African LegalConsultative Committee had been 
dealing with major questions of international law of 
concern to the international community as a whole. 
It carefully examinedthereports of thelnternational 
Law Commission andmaderecommendations thereon 
to the Governments of the Committee's member 
countries. The Committee was also working on 
subjects which were before other United Nations organs 
suchas theUnitedNationsConference onTradeand 
Development andtheUnited Nations Commissionon 
InternationalTradeLaw. 
59. The Committee had been considering the ques
tion of the law of treaties since 1965, and some of 
the suggestions it had made at its recent sessions had 
been communicated to the Conference at its first 
session in 1968.^ With a view to preparations for 

^ See document ABCCNF.39B7. 
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the second session of the Conference, the Committee 
had invited a number of non-member States to par
ticipate in its tenth regular session at Karachi at the 
beginning of 1969; twenty-six Asian and African 
States had accepted. Ten other countries had said 
that they would give consideration to any recommenda
tions the Committee might adopt at that session. 
Distinguished jurists from other regions had also 
attended the session as observers. 

60. At the Karachi meeting it had been agreed that 
discussion should concentrate on articles 2, 5 bis, 
12 bis, 16, 17, 62 bis, 69 bis and 76 and the final 
clauses of the draft convention. A full and construct
ive exchange of views had taken place. For example, 
in connexion with article 62 bis, the participants at 
the Karachi meeting had gone so far to envisage five 
different solutions, including an optional protocol, the 
choice of one compulsory method of settlement, the 
possibility of contracting out of the provisions of 
article 62 bis and the possibility of recognizing the 
compulsory jurisdiction of the International Court of 
Justice. The reports of the Karachi meeting had been 
transmitted to the Governments of Asian and African 
countries for information and consideration. 

61. He reminded the Conference that the Committee 
was a consultative organ and as such it confined its 
activities to the scientific examination of legal problems. 
However, it was rendering increasing assistance to 
Governments in the region, and its activities now 
covered not only questions of public international law 
but also legal issues connected with economic problems 
of trade and commerce. Some of those questions 
would be on the agenda of the session which the Com
mittee was to hold at Accra at the beginning of 1970. 

The meeting rose at 1.10 p.m. 

SEVENTEENTH PLENARY MEETING 

Thursday, 8 May 1969, at 3.20 p.m. 

President: Mr. BOULBINA (Algeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (resumed 
from the previous meeting) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 42 i 

Loss of a right to invoke a ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty 

A State may no longer invoke a ground for invalidating, 
terminating, withdrawing from or suspending the operation 
of a treaty under articles 43 to 47 or articles 57 and 59 if, 
after becoming aware of the facts: 

1 For the discussion of article 42 in the Committee of the 
Whole, see 42nd, 43rd, 66th and 82nd meetings. 

(Й) It shall have expressly agreed that the treaty is valid or 
remains in force or continues in operation, as the case may be; 
or 

(b) It must by reason of its conduct be considered as 
having acquiesced in the validity of the treaty or in its main
tenance in force or in operation, as the case may be. 

1. Mr. CARMONA (Venezuela) said that at the first 
session some delegations had considered that article 42, 
sub-paragraph (b), referred to a case of estoppel while 
others had viewed it merely as a de facto situation. 
In neither case, however, could that sub-paragraph be 
considered to lay down a rule of general international 
law, since its only practical application was in private 
municipal law, in cases where an individual had to 
be prevented from undoing what had manifestly been 
his original intention. The situation under international 
law, though analogous, was one which could never 
lead to the formulation of a peremptory rule, since the 
history of nations had presented too many widely 
different situations. The adoption of sub-paragraph (b) 
would prejudice young developing nations which had 
only recently achieved independence, since it would 
only bind them more closely to their former colonial 
masters and thus serve to perpetuate the injustices of 
the past. 
2. It had been said that some such provision as that 
envisaged in sub-paragraph (b) was necessary in order 
to ensure the stability of international treaties. How 
far, however, was it necessary to go in that direction? 
To defend all existing treaties would only consolidate 
the status quo and safeguard privileges which had some
times been obtained by coercion and force. The Con
ference, which was concerned with the progressive 
development of international law, could not and should 
not recognize unequal treaties which had been imposed 
upon weaker nations by the more powerful nations of 
a former era. 

3. It had been alleged that acquiescence in the validity 
of a treaty, even for a comparatively short time, was 
sufficient to confirm it; acceptance of that principle, 
however, would represent an obstacle to the revision 
of unequal treaties and would therefore be a step 
backward in the field of international law. It had 
been argued that article 42 provided certain safeguards 
against bad faith on the part of States parties to a 
treaty, but he wondered whether it afforded any 
protection against those who had originally been guilty 
of bad faith. In his opinion, the article only served to 
erect barriers against the revision of illegal instruments 
and thus to close the door to any honourable solution of 
situations which were patently unjust because they had 
been imposed by the strong upon the weak. 

4. Article 42 was divided into two parts: sub
paragraph (a) dealt with an express agreement concern
ing the validity of a treaty, while sub-paragraph (6) 
dealt with a tacit agreement. Sub-paragraph (a) 
involved a de jure question of the will of the State, 
while sub-paragraph (b) covered de facto cases where 
a State was considered to have acquiesced in the 
validity of a treaty. Sub-paragraph (b), however, 
involved a dangerous, subjective judgment; in several 
cases, in fact, the International Court of Justice, when 
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considering the question of acquiescence, had ruled that 
silence alone could not create a bond. 
5. In the Latin American countries, the question of 
the validity of treaties tended to centre on the date of 
their independence, which had been 1810 for the South 
American countries and 1821 for Mexico and Central 
America. Following those dates, enormous tracts of 
land which had formerly belonged to Spain and Portugal 
had become available for exploitation. Since fatal 
dissensions might otherwise have ensued, the newly 
independent countries had exercised the right of eminent 
domain and had subjected themselves to the rule of 
law. Frontiers had become clearer in the course of 
time, but the question of State succession, throughout 
the developing world, was still very widely subject to 
the principle of uti possedetis. He suggested that, since 
States Members of the United Nations and of the present 
Conference were ruled by law and not by mere de facto 
principles, one of the main tasks of the International 
Law Commission should be to determine the true 
principle concerning State succession, a question which 
was wrongly prejudged in article 42, if not in article 69. 

6. His delegation appealed to all delegations, particu
larly those of the new developing countries, to oppose 
the principle set forth in sub-paragraph (b), which would 
force them to accept and endorse the acts of their 
former overlords. His delegation proposed to ask for a 
separate vote on that sub-paragraph, since otherwise it 
would be compelled to vote against article 42 as a whole. 

7. Mr. ALVAREZ TABIO (Cuba) said it would be 
illogical to admit that an instrument which was void 
from the outset could possibly be revalidated: only 
something which had been validly affirmed could be 
confirmed. The possibility of revalidation could only 
be conceived in the case of a treaty which had at first 
been validly concluded but had later been voided as 
a result of subsequent events. In that case, it was 
logical to allow for the possibility that the interested 
party could claim that it had been confirmed. Since 
the treaty was not void ab initio, it was presumed to be 
valid until the contrary was established. The whole 
dispute came within the scope of the autonomy of the 
will of the parties and there was no danger of any 
violation of the international public order. 
8. In the case of a treaty that was void ab initio, on the 
other hand, the well-known maxim applied that an 
instrument which was radically void could not be 
validated either by the passage of time or by agreement. 
It was, for example, inadmissible that a party guilty of 
fraud or corruption should be allowed to invoke against 
the injured party the " own conduct " doctrine, accord
ing to which no one was permitted to benefit from 
his own blameworthy conduct. Under article 65, para
graph 3, the party to which the fraud or act of 
corruption was imputable was not permitted to claim 
as lawful acts performed in bad faith before the nullity 
had been invoked. It would thus be inconsistent with 
the provisions of article 65 to treat in article 42 certain 
cases of ab initio nullity in the same way as cases of 
mere voidability. 
9. His delegation also objected to the presumption of 
tacit consent in sub-paragraph (6) in the case of silence 

or abstention by the injured party. That presumption 
based on conduct, with its ill-defined scope, gave too 
wide a margin for discretion in its application. 
Article 42, with the ambiguous formulation of sub
paragraph (b), did not provide any guidance for deter
mining what type of conduct was to be construed as 
acquiescence. The position would be particularly grave 
if those provisions were to be applied to a treaty in 
respect of which one of the parties had not had any 
freedom of choice. Sub-paragraph (b) carried to its 
ultimate conclusions the so-called doctrine of " estop
pel ", and would in effect impose on the injured party 
in a case of fraud or corruption an obligation to take 
some action. The provision in sub-paragraph (b) that 
failure by the injured party to act was to be construed 
as acquiescence, for the benefit of the party to which 
the fraud or corruption was imputable, appeared to be 
based on the legally unacceptable maxim that silence 
was equivalent to consent. In fact, in the public and 
administrative law of a great many countries, the 
contrary rule prevailed: where a decision rested with an 
authority, its silence was invariably interpreted as a 
rejection of the request or application and never as 
an acceptance. Sub-paragraph (b) did not even take 
into account the possibility that the State whose conduct 
was being interpreted might not have had any freedom 
of action in certain circumstances. Mere abstention or 
silence, in all circumstances, was considered as auto
matically equivalent to tacit consent. 

10. His delegation could not accept article 42, not 
only because it gave unlimited scope to the " own 
conduct " doctrine, but also because of the ambiguous 
language in which it was couched. 

11. Mr. SARIN CHHAK (Cambodia) said that the 
concept of good faith, which was explicitly set out in 
article 23, formed the very basis of the convention, and 
article 42 was intended to consolidate it. In para
graph (1) of its commentary, the International Law 
Commission had said that article 42 expressed the 
generally admitted and expressly recognized principle 
that a party was not permitted to benefit from its own 
inconsistencies, a principle based essentially on good 
faith and fair dealing. 

12. A State lost the right to invoke a ground for 
invalidating a treaty if, after becoming aware of a 
possible cause of invalidity, it had expressly recognized 
that the treaty was valid, or if it had behaved in such 
a way as to be considered as having asquiesced in the 
validity of the treaty. In such a case, the State in 
question was not allowed to adopt a legal attitude 
incompatible with that which its previous behaviour 
had led the other parties to consider to be its attitude 
towards the validity of the treaty. In other words, an 
allegation by a State which conflicted with its previous 
behaviour could not be taken into consideration, 
because such an allegation was merely a subterfuge or 
a device used for a specific purpose. According to the 
Expert Consultant, the article under consideration 
involved a general principle of law, which would be 
applicable in any case even without such a provision.2 

See 67th meeting of the Committee of the Whole, para. 104. 
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13. Article 42, as draftedby thelnternationalLaw 
Conmñssion,fulfilledthe dual purpose of guaranteeing 
the stability of international relations and providing 
protection againstbadfaithin the application of the 
rules statedinFartV. The article had received general 
support in the Sixth Committee of the General Assembly 
andhadbeenunanimously approved by the Interna
tional Law Commission. The previous year it had 
received substantial support in the Committee of the 
Whole. His delegationthereforesupportedthe reten
tion of article 42 in its present form. 

14. Mr. BINDSCHEDLER (Switzerland) said that ĥ s 
delegation agreedin principle with article 42, except 
for one small detail. He regretted, for the reasons 
which he had stated at the 67th meeting of the Commit
tee of the Whole, that it contained no reference to 
article 49. If, in a treaty containing an element of 
coercion,that element disappeared afteracertaintime, 
and if States agreed tocontinue to apply thetreaty in 
future, there was no reason to forbid them to act in 
that manner. Professor Georges Scelle,agreat master 
of international law and one of the most passionate 
opponents of the use of force in international relations, 
had stated that even certain treaties containing an 
element of force might be in the interests of the interna
tional community and should be accepted as an element 
of international legislation. 
15. His delegation fully agreed withtheprinciple set 
outmarticle 42 concerning acquiescence in the validity 
of treatiescontainingdefectsof origin. Suchrecogni-
tionofvaliditybyacquiescencewasalong established 
legal principle, it might even be said a principle of 
international law. The principle was just because it 
would be contrary to justice if a State could invoke 
invalidityoradefect inconsent in relationtoatreaty 
after applying thattreaty for amore or less lengthy 
periodof time or after freely and expresslyconsenting 
toi t . ^ 
16. Ithad been said that the subjectinvolved an analogy 
with civillaw, which shouldbe avoided. He agreed 
that prudence was needed in all such analogies, but 
there was nobranchof public international law which 
was so close to internal law and presented so many 
analogies with it as the law of treaties,which had been 
developed on the basis of contract law,or more precisely 
of Roman law; such analogies were therefore quite 
admissible in the sphere of the law of treaties. 
17. Further reasons supporting the principle of the 
recognition ofvahdity by acquiescence were the principle 
of effectiveness,which still playedapart in international 
law,the security and stability of law and international 
relations and the principle of good faith. It was 
inadmissible, and he was referring particularly to sub
paragraphs), thataState should apply atreatyfor 
a number of years and suddenly, for some reason, 
invokeadefect in consent. Such behaviour threatened 
the stabilityof the contractual system andthe founda
tions of internationallaw and was contrary to good 
faith. 

18. He could not see any connexion between the 
prmciplemvolved and the struggle against colonialism; 
the principle was one which benefited all States, 

including the small and weak. Theproblem was of 
alegal nature and mustbe solved in accordance with 
legal criteria. His delegation was infavour of article 42 
asawholeandwouldopposeaseparate vote on sub
paragraphs). 
19. Mr. MGLINAGRANTES (Guatemala) said that 
his delegation strongly opposed the inclusion of the 
principle of acquiescence or estoppel in sub-para
graph (^),and entirely shared the viewsjust expressed 
by theVenezuelan representative. 
20. Although hedid not contesttheexistencein law 
of the doctrme which precludedaparty from impeaching 
thevalidityof actsbywhichithadbenefited,hewas 
convinced that there were some acts whichwere legally 
v o i d ^ ^ ^ such acts could neverbe rendered valid 
by a supposed acquiescence, which would merely 
perpetuate an injustice. Moreover, sub-paragraph (^) 
woulddeprivearticles49,57and59of allvalue. 
21. The only argument which had been advanced in 
favourof sub-paragraph (^) was the supposed need to 
ensure the stabilityoftreaties,even when such treaties 
suffered from fatal defects. But the existence of peace 
andjustice in relationsbetween States was much more 
important than the perpetuation of a ^ ^ ^ ^ of 
convenience. He would therefore vote against the 
inclusion of sub-paragraph (^), and supported the Vene
zuelan request foraseparate vote on that paragraph. 

22. Sir John CARTER (Guyana) said that, at its 
67th meeting, the Committee of the Whole had rejected 
an eight-State amendment (ABCGNF.39BC.1BL.251 
and Add.1-3) to delete sub-paragraph (^) of article 42. 
23. Two principalarguments had been put forward in 
support of the deletion of sub-paragraph (^). The first 
questioned the advisability of including inaconvention 
of that type the notionof preclusion, whichwas indi
genous to municipal legal systemsanddid not forma 
part of traditional international law; the second 
emphasized the danger of inferring consent from 
conduct.Those arguments were either of little relevance 
to the issue under dispute or were based on a mis
apprehension of thejuridical issues involved. 
24. In the first place, sub-paragraph (^) stated the 
principle thataparty must not be permittedto benefit 
from its own inconsistencies in terms of implied consent 
and not in terms of preclusion, as had been asserted by 
two previous speakers. The confusion was due to the 
fact that the International Law Commission in its 
commentary appeared to have discussed the issue in 
the context of two decisions of the International Court, 
i n t h e T B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ c a s e ^ a n d T B ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ c a s e , ^ b o t h of which 
stated the principle negatively interms of preclusion. 
Butacareful reading of paragraph (4) of the commen
tary to article 42, particularly the last sentence, together 
with the remarks of the Special Rapporteurs would 
show that sub-paragraph (^) was not intended to state, 
and did notinfact state, the principle of preclusion. 

^ . ^ B . ^ ^ , ^ ^ , p . l 9 2 . 

vol.H,p.7,para.6. 
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25. It would be noted that the present sub-paragraph (6) 
was substantially the same as the one recommended for 
adoption by the Special Rapporteur, and it should be 
clear therefore that its drafting stated the principle that 
a party must not be allowed to approbate and reprobate 
for its own benefit positively in terms of implied 
consent. That fact could be more easily appreciated 
if the text of article 42 were compared with that of the 
corresponding article adopted by the International Law 
Commission in 1963.° The comparison showed that, 
whereas the text adopted by the Commission in 1963 
had stated the principle in terms of preclusion, sub
paragraph (b) of the present article 42 addressed itself 
to a positive statement of the principle in terms of 
implied consent. 

26. The second argument put forward against sub
paragraph (b) centred around the danger of accepting 
the notion of implied consent from conduct. But the 
International Law Commission appeared to have 
accepted the well-founded view that intention could be 
inferred from conduct, as could be seen from the 
formulation of various articles in the draft convention. 
Sub-paragraph (6) did no more than express the 
principle that consent might be inferred from conduct, 
a principle long established in international law, 
confirmed in the text of the Commission's draft articles, 
and reaffirmed by the Committee of the Whole and 
by the Conference itself by its adoption of various 
articles of the convention. In some instances where the 
principle had not been clearly stated, the Conference 
had rectified the omission, for example by amending 
the text of article 6, paragraph 1 (b) by the insertion 
of the words " the practice of the States concerned or 
from other circumstances ", and by accepting the 
explanation of the Chairman of the Drafting Committee 
that the word " confirmed " in article 7 included both 
express and tacit confirmation.7 

27. His delegation therefore hoped that, in view of the 
importance of article 42 to the convention and to the 
security and stability of treaties, it would be adopted as 
it stood. His delegation would oppose the request for 
a separate vote on sub-paragraph (6), in view of the 
unity of the article and the difficulty of adopting one 
part without the other. 

28. Mr. DE CASTRO (Spain) said that he had already 
expressed his reservations regarding sub-paragraph (b) 
and he concurred with the arguments put forward by 
the representatives of Venezuela, Cuba and Guatemala. 

29. Article 42 dealt with a case of renunciation of a 
right or faculty, the right or faculty to invoke a ground 
for invalidating, terminating, withdrawing from or 
suspending the operation of a treaty. If that renuncia
tion were to apply to a treaty that was null and void, 
it would have the effect of validating an instrument 
which had no legal existence. The operation of the 
provisions of article 42 would thus bring into being a 
treaty without requiring due compliance with the various 

6 See Yearbook of the International Law Commission, 1963, 
vol. П, p. 212, article 47. 

7 See 8th plenary meeting, para. 58. 

formal and substantive conditions specified in the con
vention on the law of treaties. 

30. In the case of a treaty which was voidable because 
of a defect in consent, the provisions of sub-para
graph (b) would establish a presumptive waiver of the 
right to invoke the ground of invalidity, and waiver in 
such cases could not be presumed. In addition, the 
wording of sub-paragraph {b) was not at all clear. The 
reference to the " conduct " of the State concerned 
seemed to suggest that some positive act must be 
performed. At the same time, the term " acquies
cence " could be taken as meaning that waiver could be 
implied from mere silence, or from the failure to resort 
to certain international authorities. Such a proposition 
was totally unacceptable to his delegation; much more 
than a mere abstention was required for it to be possible 
to say that confirmation had legally taken place. A 
clear and unequivocal expression of intention was 
essential. 

31. The principle of good faith had been mentioned 
during the discussion, but it was not relevant to 
article 42. The negligence or bad faith of a party 
could not have the effect of bringing into being a new 
treaty. The question of good faith in connexion with 
the invalidity of a treaty was dealt with in article 65. 

32. He supported the request for a separate vote on 
sub-paragraph (b). His delegation would vote against 
that sub-paragraph and, if it were retained, it would 
have to vote against article 42 as a whole. 

33. Mr. BAYONA ORTIZ (Colombia) said that 
article 42 would have the effect of restricting the 
application of a number of articles of the convention, 
in particular those of Part V dealing with invalidity, 
termination and suspension of the application of treaties. 

34. Admittedly, the provisions of Part V were open to 
abuse, but the same was true of the provisions contained 
in sub-paragraph (6) of article 42, and abuse of those 
provisions could be a source of injustice. 

35. The loss of the right to invoke a ground of invali
dity was a very serious matter. It was understandable 
that such a right should be lost in the case envisaged 
in sub-paragraph (a), because the State concerned 
would then be expressly consenting to the application 
of the treaty. That sub-paragraph was therefore 
acceptable to his delegation. It was, however, a totally 
different matter to assert that the right could be lost as 
a result of the conduct of the State concerned. It was 
extremely difficult to determine the reasons why a 
State decided to act in a particular way, and even more 
difficult to determine its real intentions. Viewed in that 
light, the provisions of sub-paragraph (b) appeared not 
merely superficial but imprecise. 

36. His delegation's serious misgivings about the 
wording of sub-paragraph (6) were not based on any 
special interest. His delegation's concern was to 
prepare a convention on the law of treaties that would 
be on an effective instrument laying down clear and 
precise legal rules which would contribute to interna
tional understanding. For those reasons, his delegation 
supported the request by the Venezuelan delegation for 
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aseparate vo teon sub-paragraph (^) and wouldvote 
against that sub-paragraph. 
37. Mr. ROMERO LOZA (Bolivia) said that his 
delegation agreed that it was important to proceed 
with caution where provisions on the invalidity of 
treaties were concerned. At the same time, the stability 
of international relations might be upset by closing the 
door to the possibility of invoking theinvalidity of a 
treaty that was vitiated, or by establishing procedures 
which would ultimately resultinvahdatingatreaty that 
was null and void from the start. 
38. In paragraph (5) of its commentary to article 42, 
thelntemational Law Commission had stated its view 
that the rule embodied in the article would not operate 
if theState in question^had not been in aposition 
freely toexerciseits right to invokethenul l i ty of the 
treaty". For that reason it had statedthat i t ^ d i d 
not think that the principle shouldbeapphcableat all 
in cases of coercion of arepresentative under article 48 
or coercion of theStateitself under a r t i c le49" , and 
had continued: ^ T o admit the application of the 
present ar t ic leincasesofcoercionmight , ini ts view, 
weakentheprotect iongivenby articles 48 and 49 to 
the victims of coercion". 

39. Nevertheless, sub-paragraph (^), by establishinga 
presumption of acceptance based on the conduct of the 
State, introduced a subjective and nebulous element 
which was capable of dangerous mterpretations,to the 
detriment of States whichhad at one time been prevented 
fromexercisingtheirsovereigntyorof rejecting provi
sions imposed upon them. The Bolivian delegation 
could not possibly accept the text of article 42 and had 
been instructed by its Goverrmrent to formulate immedia
tely itsreservations to article 42 if it wasadoptedin 
its presentform. His country did not consider itself 
boundto comply withtheterms of thearticle. 

40 Sir Francis VALLAT (United Kingdom) said that 
at thefirst sessionhis delegation had already put on 
record its views on article 4 2 a n d it was therefore not 
necessary for him to dwell at lengthon his reasons for 
supporting the article as it now stood. 

41. The discussion had t tu^nedonthequest ionof the 
inclusion or exclusion of sub-paragraph (^), dealing 
with acquiescence by conduct. In his delegation's 
view, it was notpossible to divide the provisions of 
article 42. The opening sentence, with its essential 
phrase^after becoming aware of the facts",governed 
both sub-paragraphs (^) and (^). Neither the provisions 
of sub-paragraph (^) nor those of sub-paragraph (^) 
would apply unless the State concerned had become 
awareof thefac t s ; that requirement providedthekey 
to the whole article. It was connected with the 
essential element of good faith. If a State became 
aware of the facts, it was inadmissible that it should go 
onbenefitingfrom theprovisions of atreaty and still 
be allowed to dispute the validity of the treaty a t a l a t e r 
stage. I t w a s r i g h t a n d p r o p e r t h a t i f aState, either 
expressly or by its conduct, had in those circumstances 
affirmedthevahdityofthetreaty, it should nolonger 
be permitted to impugn that validity. 

42. The deletion of sub-paragraph (^) would distort the 

application of the rule embodiedinarticle 42. Without 
sub-paragraph (^), the article would be unsatisfying 
and it would be undesirable to retain it. His delegation 
therefore urged that article 42 be accepted as it stood. 

43. Mr. CONCEPCIÓN (Phihppines) s a i d h e n o t e d 
tha t the rehad not been any objection to the general 
principle contained in article 42. With regard to sub
paragraph (^), the main objection seemed to be that 
its wording was not sufficiently specific and, in particular, 
that the t e rm^acqu iescence"cou ld lead toabuse in 
the interpretation and application of the rule in the 
article. He therefore suggested that sub-paragraph (^) 
be referred to the Drafting Committee, which could 
examinethepossibility of making the wording clearer 
so as to specify that acquiescencemustbeevidentor 
manifest. A drafting change of that kind would bring 
the provisions of sub-paragraph (^) more into line with 
those of sub-paragraph (^) and might allay the 
apprehensions of those delegations thathadexpressed 
misgivings during the discussion. 

44. A t t h e s a m e t i m e , theDraftingCommittee could 
takeinto account the distinctionbetween treaties that 
were void andtreatiesthat were merely voidable. It 
was afundamentalprinciple, acknowledged inprivate 
law, that a voidinstrument could not be revalidated 
and he was not satisfied that, for purposes of internatio
nal law, there should be any departure from that 
fundamental principle. 

45. Mr. ALVAREZ (Uruguay) said he had serious 
misgivings regarding the vague and subjective character 
of the provisions of sub-paragraph (^). Similarly vague 
and subjective expressions w e r e t o b e found incertain 
passages of the commentary to the article, such as the 
second sentence of paragraph (4) which read :^ In such 
a case the State is not permitted to take up a legal 
position which is in contradiction with the position 
which its own previous conduct must have led the other 
parties to supposethat it had taken up with respect to 
the validity, maintenance in force or maintenance in 
operation of the treaty". 

46. In any case, the terms of sub-paragraph (^) did not 
adequately reflect thebasic idea which the Commission 
had recognizedasunderlyingarticle42 when it stated 
in the first sentence of paragraph (5) of the commentary 
^ that the application of the rule in any given case 
would necessarily turn upon the facts and that the 
governing considerationwould be that of good faith". 
The two elements mentioned in that sentence were not 
r e f i ec ted in the tex to f sub-paragraph (^). That text 
established a questionable formal presumption which 
took no account of the real simation in any given case. 
47. I t m u s t b e rememberedthatthe cases dealt with 
in article 42were not clear situations in whichaState 
benefited fromatreaty, but doubtful situations in which 
it would be dangerous to make assumptions. Inev
itably, the interpretation of the provisions of sub
pa ragraphs ) wouldbeinfiuenced by theinterests of 
the State which invoked them. Those provisions raised 
anumber of very difficult questions of interpretation, in 
particular the question whether silence or abstention 
should be construed as acceptance. In fact, they posed 
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a large number of problems without providing any 
solution for them. 
48. His delegation considered that, although the 
principlein sub-paragraph (^) waslegally admissible, 
the terms in which the sub-paragraph was drafted were 
unacceptable. He suggested that sub-paragraph (^)be 
referred to the Drafting Committee for rewording in 
clear andexplicit terms, so as tomakei t possible for 
all States to accept article 42. In particular, he urged 
that therewording should take into account the two 
elements to which he had referred: first, that the 
application of the rule in anygivencasewould neces
sarily turn upon the facts, and secondly, that the 
governingconsideration would be that of good faith. 
49. He therefore supportedthemotion for aseparate 
vote on subparagraph (^) and, if sub-paragraph (^) 
were not reworded as he had suggested, he would have 
tovote against it because its provisions could give rise 
to injustice. 
50.Mr.DELAGUARDIA(Argentina)saidthathis 
delegationwould support theVenezuelan request for a 
separate vote on sub-paragraph (^) and would vote 
against that paragraph. If it were decided to retain 
sub-paragraph (^), Argentina would vote against 
article 42 asawhole. 
51. Mr. RATTRAY (Jamaica) said that his delegation 
had explained his views on article 42 at the 67th 
meeting of the Committee of the Whole. Jamaica 
understood article42tostatetheprinciplethat States 
were free to invokeaground for invalidating,terminat-
ing,withdrawingfromor suspending the operation ofa 
treaty only under certain unambiguous conditions. The 
conduct of aStateonthebasis of whichitmightbe 
regarded as having acquiesced in the validity ofatreaty 
was subject to its havingbecome aware of the facts. 
Thus, sub-paragraph (^)establishedastandard of proof 
and, if theconductinquestionwas opento avariety 
of interpretations and was therefore ambiguous, it 
would not constitute acquiescencefor thepurposes of 
article 42. Moreover, since the first session, more 
specific machinery for establishing the grounds of 
invalidity had been provided in a r t i c l e s62and62^ . 
Accordingly, the objection that sub-paragraph (^)would 
allow a party to decide unilaterally what conduct 
might he regarded as acquiescence was unfounded, and 
article 42 did not contain the ambiguities that had been 
alleged. 

52.The PRESIDENT said that the Philippine 
representative's suggestion that sub-paragraph (̂ ) be 
referredbackto theDrafting Committee could notbe 
accepted, since it gave rise to substantive questions 
whichthe Conference must settle for itself. 
53. The delegations of Switzerland and Guyana had 
objected to theVenezuelan request for aseparate vote 
on sub-paragraph (^). In view of those objections, 
under rule 40 of the rules of procedure, the motion 
for division would have tobe put to the vote. 
54. Mr. TAYLHARDAT (Venezuela) said that a 
request for a separate vote represented the right of 
every State to express its views onapartofaproposal. 
The Conference had never yet denied any such request, 

and he appealed to it not to set aprecedent in that 
regard. 
55. Sir John CARTER (Guyana) said that every 
delegation alsohadaright to object toarequest fora 
separate vote. 

56.The PRESIDENT invited the Conference to vote 
onthe Venezuelan request for aseparatevote on sub
paragraphs). 

^ ^ ^ L ^ ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ v ^ C ^ ^ -

^ ^ ^ ^ B Spain, Thailand, Uruguay, Venezuela, 
Afghanistan, Argentina, Bolivia, Burma, Colombia, 
Congo (Brazzaville), Costa Rica, Cuba, Dominican 
Republic, Ecuador, El Salvador, Guatemala, Mexico, 
Morocco, Nepal, Peru, Philippines. 

B4^^B Sierra Leone, Singapore, South Africa, 
Sudan, Switzerland, Trinidad and Tobago, Tunisia, 
Uganda, United Kingdom of Great Britain and Northern 
Ireland, United States of America, Zambia, Algeria, 
Austria,Barbados, Belgium,Brazil, Cambodia, Came
roon, Central African Republic, Congo (Democratic 
Republic of), Dahomey, Denmark, France, Gabon, 
Ghana, Guyana, India, Indonesia, Italy, Ivory Coast, 
Jamaica, Japan, Kenya, Kuwait, Lebanon, Lesotho, 
Liberia, Liechtenstein, Luxembourg, Madagascar, Ma-
laysia,Mauritius,Monaco, Netherlands, Nigeria, Pak
istan, Senegal. 

^^^^.Sweden,Syria ,Turkey,Ukrainian Soviet 
Socialist Republic,Union of Soviet Socialist Republics, 
United Arab Republic,United Republic of Tanzania, 
Yugoslavia, Australia, Bulgaria, Byelorussian Soviet 
Socialist Republic, Canada, Ceylon, Chile, China, 
Cyprus,Czechoslovakia, Ethiopia, Federal Republic of 
Germany, Finland, Greece, Holy See, Hungary, Iran, 
Iraq, Ireland, Israel, Libya, Mongolia, New Zealand, 
Norway,Poland, Portugal, Republic of Korea, Republic 
of Viet-Nam, Romania, Saudi Arabia. 

^ ^ ^ ^ (b) ^ ^ ^ ^ ^ ^v ^ ^ ^ ^ 2^, ^ ^ 

57.Mr.REDONDOGOMEZ(CostaRica) said Ins 
delegation greatly regretted that the Conference had 
denied certain delegations the opportunity of having 
their views taken intoaccount. Costa Rica wished to 
place on record its protest against that anti-democratic 
gesture. 

58. The PRESIDENT invited the Conference to vote 
on article 42. 

B 4 ^ ^ ^ 2 ^ ^ ^ ^ ^ ^v ^ ^ ^ ^ ^ ^ , ^ ^ 

59 Mr. BILOA TANG (Cameroon) said that his 
delegation had voted for article 42 because of the 
safeguards it provided. Nevertheless,hisGovernment 
wished to express its view that the conduct referred to 
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in sub-paragraph (^)must be unambiguously determined 
and that the provision did not cover mere silence. 

60. Mr. AMATAYAKUL (Thailand) said that in order 
to prevent his delegation's silence during the discussion 
of article42frombeing taken as implying its consent 
totheadoptionof thearticle,he wishedtostatethat 
his delegation maintained theview it had expressed at 
the 67th meetingof the Committee of theWhole and 
had therefore abstained fromvotingonthe article. 

61. Mr. BAYONAORTIZ (Colombia) said that his 
delegation hadvoted against article 42 for the reasons 
it had given earlier in the meeting. It had intended to 
vote against sub-paragraph (^) but, since the request 
foraseparatevote on that clause had been rejected, it 
had been obliged to vote against the article asawhole, 
without prejudice, however, to its views onsub-para-
graph(^). 

62.Mr.CARMONA (Venezuela) said he had received 
instructions from his Government to announce that the 
RepubhcofVenezuela would enter an express reserva
tion in respect of article 42. 
63. Mr. BIKOUTHA(Congo, Brazzaville) said that, 
in his delegation's opinion, the work of codifying the 
law of treaties should not be based on short-term 
political considerations or an selfish motives. His 
delegation had explained its views on article 42, 
especially on sub-paragraph (^), at the 67th meeting of 
theCommitteeof the Whole. I twasnotopposedto 
the principle laid down in sub-paragraph (^), but feared 
that the inclusion of the phrase ^by reason of its 
conduct"might open the door to subjective and loose 
interpretations and, consequently, to abuse. It had 
therefore abstained in the vote on the article asawhole. 

64. Mr. GALINDO-POHL (El Salvador) said that his 
delegation had voted against article 42, although it 
approved of the first part of it,because of the serious 
reservations it had to sub-paragraph (^). The Con
ference had, of course, exercised its right under the rules 
of procedure in rejecting the request foraseparatevote 
on sub-paragraph (^),but his delegation could not help 
thinking that i thad thereby shown a certainlack of 
flexibility. El Salvador had always upheld the view 
that it was inadvisable to deny delegations the opportu
nity of expressing their opinions by means ofaseparate 
voteonpartof a textandthustoforcethemtovote 
against the whole provision. He would suggest thatin 
future every effort be made to meet requests for 
separate votes. 

65. Mr.SINHA (Nepal) said that his delegation had 
voted in favot^rof theVenezuelan motion fordivision 
and against article 42. Nepal supported a just and 
honourable international legalorder, and did not want 
to be a party to any action which might create a 
possibility of that order being vitiated by coercion. 
Sub-paragraph (^) as now worded might open the door 
to legalizing treaties obtained by fraud and coercion, 
since evensilencemightbeconstrued as acquiescence 
inthevalidityof an unjust treaty orinits maintenance 
in force or in operation. 

66 .U BA CHIT (Burma) said that his delegation 

approved of the first part of article 42, but had 
reservations concerningsub-paragraph(^). Since it had 
been given no opportunity to express its attitude 
towardsthat sub-paragraph, ithadhadnoaltemative 
but to vote against article 42 asawhole. 

Mes^a^e from the President of India 

67.The PRESIDENT said that the Indian delegation 
had requested him to convey to the Conference a 
mes^sagereceivedfromthePresident, Government and 
people of India. 
68. The President had been deeply touched by the 
expressions of condolence andthekindreferencesby 
delegations to the United Nations Conference on the 
Lawof Treaties on the suddenpassingof Dr. Zakir 
Husain, the late President of India. The President 
wishedto convey tothe Conference,bothonhisown 
behalf and on behalf of the Government and people 
of India, his grateful thanks for their sympathy in 
India's great loss. The Conference's condolences had 
been conveyed to the family of the late President,who 
also wishedtoexpresstheir thank tothe Conference. 

The meeting rose at6p.m. 

EIGHTEENTH PLENARY MEETING 

^ B ^ ^ B Mr. ZE^MANEK (Austria) 

Considerationof the question of the lawof treaties n̂ 
accordance with resolution ^166 (XXI) adopted by 
the General Assembly on^Decen^ber 1 9 6 6 ^ ^ ^ ^ 

ARTICLES APPROVED EY THE COMMITTEE 
OP THE WHOLE ^ ^ ^ ^ 

I .Mr . YASSEEN, ChairmanoftheDrafting Com
mittee, said that articles 43 to 50 constituted Section2 
(Invalidity of treaties) of PartVof the convention. 
2. The Drafting Committee had made several drafting 
changes in the titles prepared by the International Law 
Commission and in the texts adopted by the Committee 
of the Whole. Two of those changes affected all the 
language versions. The first related to the opening 
phrase of article 44,^If the authority ofarepresentative 
to express the consent of his State". As it had also 
done elsewhere, and in particular in article 7, the 
Committee had replaced the words ^of his State" 
by the words^ofaSta te" since it was possible fora 
State to be represented by aperson who wasnot a 
national of that State. 
3. The second change related to article 46,on fraud. 
The article dealt with a situation which had some 
analogy with that envisaged in article 47, entitled 
^Corruption of a representative of a State". The 
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Committeehadconsideredthatthetexts of those two 
articles should have the same grammatical construction 
and so, without making any change in the terms of 
article 46, ithadbroughtthestructureof thearticle 
into fine with that of article 47. 
4. The other changes made by the Drafting Committee 
to Section 2 related only to questions of syntax or 
terminology affecting only one of the official languages 
of the Conference. 

^ ^ ^ ^ 

^ ^ ^ ^ ^ ^ ^ ^ 

l . ^ S t a t e may not invokethe fac t tha t i t s consentto be 
bound byatre^ty has been expressed in violation ofaprovision 
of its internal law regarding competence to conclude treaties 
as invalidating its consent unless that violation was manifest 
and concerned a rule of its internal law of fundamental 
importance. 

2.^violation is manifest if it would be obiectivelyevident 
to any State conducting itself in the matter in accordance with 
normalpractice and in good faith. 

5. Mr. PINTO (Ceylon) said that he wished to make 
some comments on the drafting of articles43,44 and 45. 
All three provided for situationsinwhich certain facts 
essential to the validity of the consent of one party 
did not exist, and for the change that occurred when, 
insuchsituations,the other negotiatingStatereceived 
knowledge of the non-existence of those relevant facts. 
In all three situations, the non-existence of the particular 
fact could nullify theconsent of the other party and 
avoid its contractual obligation, but equally,in all three 
cases, it was declared that if the other negotiating State 
had knowledge of the non-existence of the relevant 
fact, it couldnot plead that its consent had been vitiated. 
The three articles^ however, approachedthe question 
of knowledge of thevitiating factor indifferent ways. 

6. Article 43 required that the violation of internal 
law should be^manifest"or^objectively evident to 
any State conducting itself in the matter in accordance 
with normal practice and in good faith". In that case, 
knowledge could thus even be presumed on the part of 
the other negotiating State. It was not necessary that 
the other negotiating State could beactually aware of 
the lack of internal authority. It was considered to 
havebeen informed of the lack of authority if that 
lack would have been ^evident" to ^any State", 
presumably after someinquiry demandedbyordinary 
prudence, but not necessarily after an exhaustive inquiry 
and extensive efforts to secure authoritative inter
pretations of the other State's constitution and practice. 
The required standard of conduct or investigationwas 
far from clear. Nopointof timewasspecified,while 
non-existence of thefactmightbe^manifest" either 
before or after the giving of consent. 

7. Article 44 required that the mother negotiating 
State"be^notified"of the restriction on the represent
ative's authority. Nothing short of a formal act of 

^Forthediscussionof article 43 intheCommitteeof the 
Whole, see 43rd and 78th meetings. 

notification would suffice for the mother negotiating 
State"tobeheldtohavereceived knowledge of the 
non-existence of the relevant fact. Moreover, the 
timingwas important: itwas stated that notification must 
havebeenreceivedbefore consent was given. 
8. Under article 45,it was enoughthatcircumstances 
shouldbe such as to put the other negotiatingState 
onnotice of a possible error for the validity of the 
latter's consent to be held affirmed. No formal act 
of notification appeared possible in that case, andindeed 
bothparties couldwellhavebeenrnisledbythe same 
error. No standard of diligence, however, was specified, 
unhke the case providedformparagraph2ofarticle43, 
and no point of time was indicated, unlike the case 
provided for in article 44. 

9. Lastly, there was the question of the degree of 
importance of the information which, if received^would 
preclude a plea of invalidity. Article 43 dealt with 
cases where the non-existence of constitutional authority 
was of^fundamental importance". Article 44indic-
ated no degree of importance regardingthe^restrictions 
on authority"thatarepresentativehadfailed to observe. 
Article 45 referredto afact or situationthat formed 
an^essentialbasis"ofaparty's consent. There did 
not appear to be any real difference between the 
standards implied by the phrases^fundamental import
ance" and ^essential basis". Some uniforme ter
minology should be found. 

10. He wished to draw the Drafting Committee's 
attention to those differences of approach on three 
points: first,the manner in which the other negotiating 
Statebecame awarethat something was wrongon its 
partner's side; secondly, the time when such information 
was tobe received in order to preclude invalidation of 
consent; and thirdly,where no formal act of notification 
waspossibleor called for,thestandardof conductor 
diligence of investigation expected from a State. If 
some unfformity of approach, ternnnology and drafting 
was possible, it might be helpful to make the necessary 
changes so as to avoiddifficulties of interpretationin 
the future. 
11. Those observations were offered solely with the 
intention of assisting the Drafting Committee in its 
continuing reappraisalof the convention. 

12.The PRESIDENT said that the comments of the 
representative of Ceylon would be taken into consider
ation by the Drafting Committee. 

13. Mr.WERSHOF (Canada) said that his delegation 
wished to makeageneral statement apphcable to many 
of thearticlesinSections2 and3 of Part Vof the 
convention. 
14. Ouite apart from his delegation's doubts regarding 
the substance of some of the articles in those sections, 
certainof those articles wouldbeunacceptabletothe 
CanadianGovernment inthe absence of asatisfactory 
clause on the settlement of disputes, such as article 6 2 ^ 
as recommendedbythe Committee of theWhole. 
15. If, therefore, the Canadian delegation voted in 
favour of all or most of the articles in Sections2and3 
of Part V, it wouldbe doing so on the assumption 
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thattheConference wouldadopt asatisfactoryclause 
onthe settlement of disputes. 
16. If that assumption proved to be incorrect, the 
Canadian delegation reserved the right to reconsider its 
position on the question of the adoption of the con
vention asawhole. Similar declarations had been made 
by his delegation at the first session during the examina
tion of Pa r tVin the Committee of theWhole. 
17. Mr. KRISHNA RAO(India) said he wished to 
place on record his delegation'sview that no condition 
could be attached to any article in Part V. Every 
sovereign State wasof course free to sign or not to 
sign the convention on the law of treaties. The 
Conferencehadbeenconvenedinordertofindatext 
that would prove acceptable to all. 

18. Mr. BILOA TANG (Cameroon) said that, during 
the discussiononarticle5,hisdelegation had opposed 
the inclusion of the former paragraph 2, which the 
Conference had rejected at the 8th plenary meeting, 
because of thecomplicationswhichwould result from 
theneedfor oneStatetointerprettheconstitutionof 
anotherState. Asimilar difficulty arose in connexion 
with article 43, paragraph 1, which referred to a 
violationof theintemallawof aState, which^was 
manifest and concerned a rule of its internal law of 
fundamental importance". In order to apply that 
provision,aState party toatreaty would have to con
sider the provisions of the internal law of anotherState 
and determine which were of ^fundamental import
ance". For those reasons, he was in favour of dropping 
the concluding words of the paragraph,^and concerned 
aruleofi ts internal law of fundamental importance", 
and he requestedaseparate vote on those words. 

19. Mr. GONZALEZ GALVEZ (Mexico) said thathis 
delegation wishedtomake ageneralcommentonthe 
^DraftDeclarationontheProhibitionof theThreat 
or Use of Economic or Political Coercion in Concluding 
a Treaty" which the Committee of the Whole had 
submitted to the Conferences for consideration in 
conjunction with article 49;^ that article declared a 
treaty void if its conclusion had beenprocured by the 
threat or useofforceinviolationof the principles of 
international law embodied in the Charter of the United 
Nations. 
20. It would be most incongruous if,afterestabhshing 
the invahdity of treaties obtained by coercion of a 
representative, in article 48, or by coercion of the State 
by the threat or use of force, in article 49, and of 
treaties confiictingwitharuleof^^^^,inarticle 50, 
the Conference were to fail to specify thateconomic 
or political coercion constituted grounds of absolute 
nullity. 
21. During the discussion at thefirst session onthe 
nineteen-Stateproposalonthe subject (ABCONF.39B 
C.1BL.67BRev.1BCorr.1), it had been objected that the 
term^coercion"wasvery vague and hard to define, 
so that it was not possible to drawadistinction between 
lawful and unlawful pressure. Ithad also been objected 

^ F o r the text of this declaration, see 20th plenary meeting, 
para. 1. 

that international relations would be impossible if 
countries werenot allowedto exercise aminimumof 
pressure on each other. 
22. Intemationalrelationsundoubtedly involvedsome 
element of pressure. For example, in a bilateral 
negotiation for the conclusionof acommercialtreaty, 
it was normal foraState to withhold certain concessions 
mthe hope of obtaining something in return for them. 
At the same time, it was possible to conceive of forms 
of economicpressurethatwereopentoaStateinthe 
exercise of its sovereignty, but were obviously illicit. 
To take an example, it was doubtful whether it was 
legitimate for a State to bring pressure to bear by 
applying healthortraderegulations in suchamanner 
as topreventtheimport of a certainproduct from a 
particular country whileat the same time allowing the 
import of that product from another country in the 
same area. Such measures would be even more clearly 
illicit if it could be shown thatthe discriminationin 
questionwas intended to compel the exporting country 
to sign a treaty which had no connexion with the 
health or traderegulationsinquestion. Inthehypo-
thetical example he had given, it would not beavalid 
reply tosay that the State exerting thepressure had 
been acting within its sovereign rights; such a reply 
wouldperhapshavebeenadmissibleinthe nineteenth 
century, but would now be incompatible with the letter 
and thespirit of the Charter, Articles 55 and56 of 
which obliged Members to take joint and separate action 
topromotethesolutionof internationaleconomicand 
socialproblems. It would, moreover,run counter to 
the duty laid downby the Charter toperform inter
national obligations in good faith, and it would be 
contrary to the general principle of law prohibiting 
what French legal doctrine referred to as ^abuse of 
rights". 

23. The positionwassimilar in the pohtical field. It 
could of course be said that, throughout history, no 
dispute had been settled without some measure of 
pressure, but it hadtoberecogni^edthat there were 
various types of pressure. No one would deny that 
the pressure exercisedby Hitler on thePresident of 
Czechosloval^atocompelhimto make certain territo
rial concessions had constituted a typical case of 
unlawfulpolitical coercion. Inthat well-known case, 
politicalcoercionof thePresident as anorgan of the 
State had beencombined with physical coercion of the 
President as an individual, but one or other of those 
two grounds was sufficient to render void the agreement 
then imposed onCzechoslovakia. 
24. He was not convinced by the argument that certain 
terms were not capable of clear legal definition and that 
it was therefore impossible to distinguish between lawful 
forms of pressure. As he hadpointed out in another 
United Nationsbody,the fact thatatermwas vague, 
or that a principle was difficult to apply, was not 
sufficient reason for rejecting such terms or principles, 
sincethepohticalor judicalorganentrustedwiththe 
application of the term or principle would not have 
any greater difficulties than those which faced any court 
of lawin i t s daily work of applyinglegalmles. A 
great many important legal terms had only an 
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approximate and imprecise meaning and required to be 
interpreted within reason, bearing in mind the time 
andplaceandthepolitical, economic, social and legal 
circumstances in which they were applied. That 
argument was particularly important for those countries 
which,unlikeMexico,had indicated that their accept
ance of the provisions of Part V was subject to the 
inclusion of asystem for the compulsory settlementof 
disputes arising out of those provisions. 
25. History provided many examples of notions which, 
at their inception, had seemed vague and imprecise, but 
which the passage of time, had been subsequently clar
ified, their scope and limits having been defined by 
practice. Thus, in the United States, the concept of 
^due process of law",which had originated asamere 
proceduralsafeguard, hadultimately developed intoa 
whole systemofpoliticalphilosophy.Inthe course of 
that development, the meaning of that term had at times 
been extraordinarily fiuid. 
26. In internationallaw,theexpression^due diligence" 
was usedinconnexion with the duty of aneutral State 
to exercise vigilance in order to prevent its territory 
from being used to equip vessels for use against one of 
the belligerents. It appeared in the well-known 
Washington Rules,which had emerged from the famous 
B ^ ^ B ^ case andwhich had exercisedaconsiderable 
infiuence on the development of the law of neutrality on 
that point. But there was still no exact definition of the 
term^due diligence". 
27.The Charter of the United Nations itself provided 
another striking example. Article 4(1)mademember-
shipintheUnitedNationsopento all^peace-loving 
States"which accepted theobligations of the Charter 
and which, in the judgement of the Organization,were 
able and willing to carry out those obligations. It would 
be extremly difficult to give any precise definition of the 
term^peace-lovingState"and yet the pohtical organs 
of theUnited Nations — the Security Council and the 
General Assembly — had applied that concept in more 
than seventy cases; in fact, on each occasion when a 
new Member was admitted. 
28.1ni ts judgement of 9 April 1949 inthe C ^ 
C ^ ^ ^ case the International Court of Justice had 
stated that^the present defects in international organi
zation"— and,he would add,lackof precision i n a 
term or in a rule — could not be invoked to justify 
failure to observealegal rule. The relevant paragraph 
read:^The Court can only regard the alleged right of 
intervention as themanifestationof apolicy of force, 
such as has, in the past, given rise to most serious 
abuses and such as cannot, whatever be the present 
defects in international organization, find a place in 
international law."^ 
29. For those reasons, his delegation suggested that the 
Conferencegive careful considerationto the possibility 
of including in Par tVanew article reading:^Atreaty 
is void if its conclusion has been procured by economic 
or political coercion in violation of the principles of the 
Charter of the United Nations". That article wouldfill 

^See ^ ^ ^ ^ ^ ^ ^ ^ , B ^ ^ ^ ^ ^ ^ ^ 7 ^ ^ ^ ^ B 
^ ^ . B . ^ ^ r ^ , ^ ^ , p . 3 5 . 

agap in the convention and would be no more difficult 
to interpret and apply than the rules embodied in 
articles 48, 49 and 50, which had already been approved 
bythe Committee of theWhole. 
30. For thoseStates that weremembers of theinter-
American system, it was appropriate to recall that 
article 16 of the Charter of the Organization of 
American States prohibited the use byaState of coer-
civemeasures of aneconomicorpoliticalcharacterin 
order to forcethesovereignwillof anotherState and 
obtain from it advantages of any kindB 

31. Mr. EUSTATHIADES(Greece)saidthat, following 
the statements made by certain representatives, his 
delegation must declare that it reserved its position 
regarding PartVand on the convention asawhole until 
asatisfactory decision was reached on the procedure for 
thesettlement of disputes. Suchadeclarationwould 
normally not havebeennecessary^but in viewof what 
had been said by other speakers, he was obliged to pl^ce 
it on record. 

32. Mr. SOLHEIM (Norway) said that his delegation 
also wished to makeageneral statement with respect to 
the articles which the Conference was now considering. 
Its views on the question were, on the whole,the same 
as those expressedby the Canadian representative. 
33. When voting in favour of, and even when abstaining 
on, some of the articles in Sect ions2and3ofPartV, 
his delegation's votes would be given on the assumption 
that the convention on the law of treaties would contain 
asolution in respect of the settlement of disputes which 
was considered satisfactorybyhis delegation. If that 
should prove not to be the case,the Norwegian delega
tion's final position and vote on the convention on the 
law of treaties asawhole would certainly be influenced 
thereby. 

34. Mr. KRISHNA RAO (India) said the Conference 
should return to the discussion of article 43. At both 
the present and the previous meetings, anumber of 
statements had been made which related particularly to 
article 6 2 ^ a n d were more suited toageneral debate. 
Every delegationwasof course free toadopt whatever 
attitude it found appropriate,but the Indian delegation 
was not bound byastatement made by another delega
tion. Nor was the Conference itself bound by the state
ments of individual delegations. 

35. Mr. EL DESSOUKI (United Arab Republic) said 
that the French version of paragraphlwould be clearer 
if the w o r d s ^ ^ ' ^ ^ ^ w e r e inserted to make the end of 
the sentence r e a d ^ ^ ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " . 

36.ThePRESIDENTsaid that the representative of 
Cameroonhad asked foraseparatevote on the words 
^andconcernedarule of its internal law of fundamental 
importance". 

37. Mr. USENKO (Union of Soviet SocialistRepublics) 
said hebehevedthattheCameroonian representative's 
request was based on a misunderstanding, becauseif 
those words were deleted,the door would be opened to 

i United Nations, Treaty Series, vol. 119, p. 56. 
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the possibility that even secondary rules of internal law 
might be invoked. The Soviet Union delegation accord
ingly could not support the request foraseparatevote. 

38. ThePRESIDENTsaid that he would invite the 
Conference to vote first on the request by the represen-
tativeof Cameroonfor aseparate voteonthe words 
^andconcernedarule of its internal law offundamental 
importance". 

7B^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^^^ ^^^ ^ ^ ^ ^v 

39. Mr. MATINE-DAFTARY (Iran) said that his 
delegation had abstained from voting on the article for 
the reasons it had given at the 43rdmeeting of the 
Committee of theWhole. The text of the article was 
not satisfactory to Iran. 

40. Mr. KEARNEY (United States ofAmerica)saidhe 
wished to explain why his delegationhad votedfor 
article43. To theextent that thearticledealt with 
învocation on t̂he international plane of provisions 

of internal law,the comments made in explanation of the 
United States vote on article 2 3 ^ a t the 13th plenary 
meeting wererelevant and hewould not repeat them. 
His delegationwishedto emphasizethat article43in 
noway affectedtheintemallawofaState regarding 
competence to conclude treaties; it dealt solely with the 
conditions under whichaState might invoke intemallaw 
on the international plane to invalidate the State's 
consent to be bound. 

41. Mr. SMALL (New Zealand) said thathis delegation 
had voted for article 43, and would vote for the rest of 
the articles in Part V if they remained unchanged. 
Although New Zealand had doubts regarding some of 
those articles, particularly article 47,whose advisability 
was not quite clear, it would vote for the articles in the 
expectation that adequate procedure would be 
provided inthefmalconvention for thesettlement of 
disputes relating to PartV. The reasons for his delega
tion's attitude had been explained at the first session of 
the Conference, and he would merely addthatNew 
Zealand's acceptance of the convention asawhole would 
depend essentially on the view it took of whether there 
wasaproper balance between the whole of PartVand 
the adequacy of procedural safeguards for the settlement 
of disputes, in the final text of the convention. 
42. He would be unable to vote for article 50 because 
of its nature, and the special relevance in that case ofa 
proper procedural machinery. For the same reason his 
delegation had abstained from voting on article 41, 
which mcludedareference to article 50. 

43. Mr.BLIX(Sweden)said that his delegation had 
voted for article 43 on the understanding that it did not 
cover thecaseof treaties c o n c l u d e d b y ^ ^ ^ g o v -
emments. It wasgenerally acknowledged indoctrine 
and practice t h a t ^ ^ ^ governments, in other words 
those exercising effectivepower but disregardingcon-
stitutionalrules,could bind their States in international 

lawby treaties,because any other rulewouldnotbe 
practical. 
44. Mr. FATTAL(Lebanon)said he wished to raise 
a point of procedure. As the Conference only had 
eight workingdaysleftinwhichto dealwithavery 
largenumberof articles, aswellasthepreambleand 
the final clauses, he would suggest that from now on the 
length of statements be restricted, particularly since 
many representatives were repeating what they had 
already said more than once. 

45.The PRESIDENT said mat he did not think the 
time had yet come to take suchastep, but he hoped that 
representativeswouldtakenoteof theremarksof the 
representative of Lebanon. 

^ ^ ^ ^ 

^ ^ ^ ^ 
If the authority of a representative to express the consent 

of a S t a t e t o b e b o u n d b y apart iculartreatyhasbeenmade 
subiect to a specific restriction, his omission to observe that 
restriction may not be invoked as invalidating the consent 
expressed by him unless the restriction was notiñed to the 
other negotiating States prior to his expressing such consent. 

46.The PRESIDENT invited the Conference to con
sider article 44. An amendment to that article had been 
submitted by Spain (ABCONF.39BL.26). 
47.Mr.DE CASTRO (Spain) saidthat the Spanish 
amendment was in fact the same as that submitted by 
his delegation at the 44th meeting of the Committee of 
theWhole(ABCONF.39BC.1BL.288)B It was purely 
amatterof drafting, and he would accordingly suggest 
that the Drafting Committee reconsider the wording of 
article 44 in the fight of his amendment, particularly the 
Spanish version of the article. 
48.The PRESIDENT asked the representative of Spain 
if he wished the Drafting Committee to consider 
redrafting the article in the other language versions also. 
49. Mr. DE CASTRO (Spain) saidhe would leave 
that to the Drafting Committee to decide. 
50.ThePRESIDENTsuggested that the amendment 
by Spain should be referred to the Drafting Committee. 

l . A S t a t e m a y i n v o k e a n e r r o r i n a t r e a t y as invalidating 
its consent to be bound by the treaty if the error relates to 
a fact or situation which was assumedby that State toexist 

^ Forthediscussionof article 44intheCommittee of the 
Whole, see 44th and 78th meetings. 

^ n amendment was submitted totheplenary Conference 
by Spain (^BCONF.39BI^.26). 

^See also 78th meeting of the Committee of the Whole, 
paras. 18-20. 

^^heOrafting Committee did not recommend the adoption 
of theamendment. See 30thplenary meeting. 

^ For thediscussionof article 45in theCommit teeof the 
Whole, see 44th, 45th and 78th meetings. 

http://47.Mr.DE
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at the time when the treaty was concluded and formed an 
essentialbasis of its consent to b e b o u n d b y thetreaty. 

2. Paragraph 1 shall not apply if the State in question 
contributedby its ownconduct to the error or if the circum
stances were suchas t o p u t t h a t S t a t e on noticeofapossible 
error. 

З . ^ п error relatingonly to the wording of the text of a 
treatydoesnot affect its validity; article74then applies. 

51. The PRESIDENT said that theUnited Kingdom 
amendment (ABCONF.39BL.19)hadbeenwithdrawn. 

52. Sir Francis VALLAT (United Kingdom) said that 
the Conference hadnow come to a series of articles 
relating to error, fraud, corruptionand so on, which, 
according to the provisions of the draft convention, 
established grounds which might be rehed on byaState 
with a view to invalidating its consent or otherwise 
terminatingatreaty or itsparticipationinthat treaty. 
His delegation hadmade it clear onearlier occasions 
that its attitude to the convention as a whole would 
largely depend onwhetherthereferenceto article50 
wasretainedinparagraph5ofarticle41,and whether, 
on the assumption that the series of articles referred to 
were retained, there wouldbe satisfactory procedures 
for the settlement of disputes. The vote at the sixteenth 
plenary meeting on paragraph 5 of article 41 was 
therefore bound to have some effect on the United 
Kingdom's attitude; it would not by itself necessarily 
turn the United Kingdom against the convention,but it 
wouldbe amaterial factor indeterminingits over-all 
attitude. 

53. The Conference was now left with two major 
factors: the nature and content of the series of articles 
referred to, and the procedures governing their applica
tion. It had often been stated that many, if not all, of 
the articles merely put into writing existing principles or 
rules of international law, but his delegation very much 
doubted whether that wasaltogether true. Whether it 
was true or not, the articlesundoubtedly contained a 
substantialelement of progressive development,if only 
as regards their formulation and modalities and the 
procedures for their application. By any normal 
legislative standards the articles as drafted were in many 
respects broad and vague; such key words as^fraud" 
and^coercion",difficult enough to interpret in munici
pal law, and not previously applied in international 
law, were left completely undefined. It therefore 
seemed most unwise to leave their interpretation and 
application to the discretion of individual States. It 
might be saidthat article 62 provided the necessary 
procedures to avoid that result, but unfortunately it 
was itself ambiguous asto the effect of anobjection. 
Paragraph 3, which might have provided the necessary 
safeguards, merely reflected Article 33 of theUnited 
Nations Charter. Although that Article pointed in the 
right direction, experience had shown that it leftthe 
matter entirely to the choice of the individual State 
concerned; it clearly provided no safeguard. 

54. The United Kingdom would have preferred to have 
the right ultimately to refer disputes as to the interpreta
tion or application of the articles in question to the 

InternationalCourtof Justice,buttl^atpossibilityhad 
now been ruledout,as far as the conventionwas con
cerned. Article 6 2 ^ , asadoptedby54votes to34 
intheCommittee of theWhole, now hmited States to 
a final resort to arbitration. Though somewhat less 
than satisfactory,that was acceptable. However, it must 
bemade clear thatthe United Kingdom requiredfor 
itself, particularlyinconnexionwiththe series of articles 
referred to, the minimum protection of the right to resort 
to arbitration in the last analysis. The United Kingdom 
had no wish to impose that procedure on those who did 
not want that measure of protection, but equally it could 
not agree to the imposition of those articles on the United 
Kingdom without the minimumprotectionof resort to 
arbitration. 

55. That wasareasonable position, since it was merely 
an applicationin the international field of elementary 
principles of justice universally recognized in internal 
law. The principle that no man should be^judge in 
his own cause" was applicable to provisions such as 
those referred to, some of which hadadistinct tinge of 
criminal law. All his delegation asked was the common 
human right t o a f a i r trial if differences could notbe 
settled bynegotiation or by otherprocedures falling short 
of arbitration. 

56. He had spoken at some length because he thought 
it wouldbemore appropriated make asingle state
ment onthewholeseriesofarticlesreferredtorather 
than to repeat the same views on successive articles. As 
theConference could not yet take afinal decisionon 
the articles relating to settlement procedures adopted 
by the Committee of the Whole, his delegation would be 
obliged to abstainonthose articles inthat part of the 
convention which established substantive grounds of 
invalidity or termination, andwhich required for their 
effective apphcationorinterpretationtheprotectionof 
satisfactory third-party procedures. 

57. Mr. USENKO (Union of Soviet SocialistRepublics) 
said he was surprisedatthestatementsthathadbeen 
made by some representatives, such as those of Canada 
and theUnited Kingdom. Surely theConferencewas 
discussing article 45, not article 62 ^ 7 Some speakers 
seemed to be examining the draft convention asawhole; 
hehadtheimpression thatthe statements made were 
really an attempt toexert pressure ondelegationsthat 
supported PartVof the conventionbutwereopposed 
toarticle 62 ^ . Ouestions suchasthosenowbeing 
raised concerning article 62 ^ s h o u l d b e considered 
when that article came to be examined. He would not 
deny that certain articles were interrelated, and that 
certain principles related to several different articles. 
For example, the principle of universality related to 
morethan one article. If certaindelegations did not 
respond to the appealtoproceedwiththe examination 
of the convention article by article, it was quite possible 
that other delegations might wish to return toaconsid-
erationof the principle of universality. As the repre
sentative of Lebanon had pointed out, the time 
remaining to the Conference was short; delegations must 
consider thetexts of thearticlesintheir proper order 
instead of embarking on general discussions of the draft 
convention asawhole. 
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5 8 . T h e PRESIDENT invited the Conference to vote 
on article 45. 

If a State has been induced to conclude a treaty by the 
fraudulent conductof another negotiating State,the State may 
invokethe fraudas invalidating its consent to beboundby the 
treaty. 

^ ^ ^ ^ ^B^ ^ ^ ^ ^V ^2 ^ ^ ^ ^ ^ ^ ^ ^ , ^ ^ 

59. Mr .VARGAS (Chile) said that he had abstained 
from voting on article 46 for the reasons he had given 
at the 45th meeting of the Committee of the Whole. 

If the expression of aState's consent to be bound byatreaty 
hasbeenprocuredthroughthecorruptionof its representative 
directly or indirectly by another negotiating State, the State may 
invoke such corruption as invalidating its consent tobebound 
by the treaty. 

60. Mr. OUFNTEROS (Chile) said that his delegation 
wouldvoteagainst article 47 fo r the reasons stated at 
the45thmeet ingofthe Committee of the Whole,which 
had led Chile,Japan and Mexico to propose the deletion 
of the article. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^v ^ v ^ ^ ^ 2, ^ ^ 

61. Mr. VARGAS CAMPOS (Mexico) said that his 
delegation, together wi ththe delegations of Chileand 
Japan, had submitted an amendment (ABCONF.39B 
C.1BL.264 and Add.1) in the Committee of the Whole 
proposing the deletion of article 47. The Mexican 
delegation had argued at the 45th meeting that 
art icle47wasunnecessary since atreaty signedby a 
corrupted representative was voidable under article 46, 
corruptionbeing a f o r m o f fraud. Inparagraph (1) 
of its commentary t oa r t i c l e47 , the International Law 
Commissionhad pointed out that the draft articles on the 
invalidity of treaties provisionally adopted by the Com-
niission in 1963 had not contained any provision dealing 
specifically wi th the corruptionof aState'srepresent-
ative, and that the only provision of the 1963 text 
under which that might be subsumed was the article 
dealing with fraud. The Mexican delegation had 
therefore voted against article 47. 

62. Mr. OTSUKA (Japan) said that his delegation had 
abstained from voting on article 4 7 a s it still had some 
doubt whether the article should be included in the 
convention. 

^ For the discussionof articles 46 and47 in the Committee 
of the Whole, see 45th, 46th, 47th and 78th meetings. 

^Theexpressionof aState^s consent tobe bound byatreaty 
which hasbeenprocuredbythecoercionofitsrepresentative 
through acts or threats directed against him personally shall 
bewithoutanylegaletfect. 

63. Mr. NETTEL (Austria), supported by Mr. BILOA 
TANG(Cameroon), asked for a s e p a r a t e v o t e o n t h e 
word ^personally" which, in his delegation's view, 
narrowed the scope of the article. For example, threats 
might be directedagainstthenext-of-kinoftherepre-
sentativeofaState. 

64 The PRESIDENT invited the Conference to vote on 
theword^personal ly" . 

Atreatyisvoidif its conclusion hasbeenprocuredby the 
threat or use of forcein violationof theprinciples of inter
national lawembodiedintheCharteroftheUnitedNations. 

65. Mr. ESCUDERO (Ecuador) said that no article in 
the draft convention was as important to the future of 
mankind as article 49,which had been approved by a 
largemajority intheCommittee of the Whole at the 
first session of the Conference. At that time his 
delegation,together with those of thirteenother States, 
had introduced an amendment (ABCONF.39BC.1B 
L.289andAdd.1) to the effect t ha ta t r ea ty was void 
if its conclusionhadbeenprocuredby the threat or 
use of force inviola t ionof thepr incip lesof interna
tional law embodied in the Charter of the United 
Nations. The purpose of the amendment had been to 
emphasize that certain principles which had already 
existed before1945 as treaty law derived from interna
tional custom had been^embodied" in the Charter. 
66. Ever since the end of the days of barbarism, it had 
been agreed that the use of force should be outlawed, 
but it was not until the First World War in1914tha t the 
conscienceof mankind had been moved to take action 
and to create the League of Nations. The Covenant of 
theLeaguerequiredtheContracting Parties toaccept 
obhgations not to resort to war and to estabhsh firmly 
^theunderstandings of international law as the actual 
rule of conduct among Governments." The bunder-
standings of international l a w " must certainly have 
included the outlawing of the use of force, since without 
that principle there would have been no justification for 
the existence of international law itself. Under Article 
10oftheCovenant,Membersundertook^to respect and 
preserve as against external aggression the territorial 

^ Forthediscussionof article 48intheCommitteeof the 
Whole, see 47th,48th and 78th meetings. 

^Forthediscussionof article 49 in the Committee of the 
Whole, see 48th,49th, 50th, 51st, 57th and 78th meetings. 
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integrity and existing political independence of all 
Members of the League". The same Article specified 
that,^in case of any such aggression or in case of any 
threat or danger of suchaggression,theCouncilshall 
advise upon the means by which this obligation shall be 
fulfilled". Articles 11, 12and16of theCovenant 
also prohibited theuse of force and provided for sanc
tions. Subsequentlyanumberof defensive agreements 
and treaties had been entered into by States on the basis 
of that principle. Theyhad culminated in the signing 
of theBriand-KelloggPact of 1928,^inwhichthe 
contracting States renounced recourse to war as an 
instrument of national policy. ThedateoftheBriand-
Kellogg Pact was clearly the date from which the 
principles of international law now embodied in the 
United Nations Charter had come into force. Between 
1928 and the signing of the Charter in 1945, the 
prohibition of the use of force had becomeaperemptory 
norm of international law. That norm was now 
embodied in Article 2(4) of the Charter. 

67. Thetruemeaningof the provision in theBriand-
KelloggPact under which States renounced recourse to 
war asan instrument of national policy was clear. It 
was that recourse to armed action, not war, was a 
legitimate instrument of international policy for the 
purposesoflegitimatedefence andthecollectivepun-
ishment of the aggressor. Legitimate defence was 
permitted byArticle51of the United Nations Charter. 
In point of fact,theBriand-Kellogg Pact had provided 
the grounds for the sentences at the Nuremberg war 
crimes trials, since they dealt with ^crimes against 
peace" such as thethreat or use of force which had 
been prohibited by the Pact of Paris of 1928. 

68. Consequently, if the prohibition of the threat or 
use of force existed beforetheNuremberg sentences^ 
thoses sentences werevalid; if it had not existed,they 
would have been void. The fact the prohibition already 
existed and that the sentences were therefore valid was 
amatterforwhichtheUnitedStates, France, theUnited 
Kingdom andtheSovietUnion,whosetupandwere 
representedontheNurembergTribunal, wererespon-
sible. 
69. Theprinciples of international lawmentioned in 
Article 49 of the convention had been observed in inter-
American law since 1826.The principles of the prohibi-
tion of force,the non-recognition of territorial acquisi-
tionsobtained by force,and the peaceful settlement of 
international disputes had been laid down in the various 
instruments drawnup at the Congress of Panamaof 
1826, the first Congress of Lima of 1847, the Pact of 
Washingtonof 1856,thesecondCongressof Limaof 
1864, the first Bolivar Congress of 1883, the first Pan-
American Conference of 1889, the sixth Pan-American 
Conference of 1928, the Declaration signed by nineteen 
American countries in 1932, the seventh Pan-American 
Conference of 1933, the Inter-American Conference for 
the Consolidationof Peaceof 1936, the eighth Pan-
American Conference of 1938 and in the first and 
second consultative meetings of American Foreign 
Ministers of 1939 and 1940. TheSeventhlnternational 

^ league of Nations, 7 ^ ^ ^ ^ ^ , v o l . ^ C l Y , p . 57. 

Conference of American States,which had met in Mon
tevideo in 1933,had drawn up the Convention on Rights 
and Duties of States, articlellof which lair down that 
territorial acquisitions or special advantages obtained by 
force would not be recognized.^ 
70. Those principles of international law,embodied in 
the inter-American instruments referred to, had the 
character of r e g i o n a l ^ ^ ^ ^ and had existed before 
the entry into force of theUnited Nations Charter. It 
wasthereforeonly natural that article 49 should have 
been approved by an overwhelming majority in the 
Committee of the Whole. It remained for the Con
ference itself to set its seal of approval on aprecept 
whichwouldcontributeeffectively to themaintenance 
of peace in the world. 

71.Mr.WARIOBA(UnitedRepublicofTanzania)said 
that at thefirst session hisdelegation had beenone of 
the sponsors of an amendment (ABCONF.39BL.67B 
Rev.lBCorr.1) for the inclusion in article 49 of a 
reference to^economic or political pressure". In the 
hope of reachingageneral compromise, that amendment 
had subsequently been withdrawn. The delegations 
which had opposed it had stated that their final accept
ance of all the articles in PartVwould depend on the 
development of some satisfactory machinery for the 
settlement of disputes. But he wondered whether it was 
really necessary for those delegations tokeep repeating 
that their wishesmustbemet. His delegationwould 
votefor article49, notbecauseit considered it com
pletely satisfactory,butbecauseitconsideredthat the 
views of the largest possible number of delegations 
should be taken into account. 

72.Mr.BTNDSCHEDLER(Switberland)saidthathis 
delegation would abstain from voting on article 49 
because, like the United Kingdom delegation, it doubted 
whether the principle set forth in the article was in 
accordance with the teachings of history and because its 
adoptionmightendangerthestabihty of the entire system 
of international law. His delegation, however, was in 
complete agreement with those of Ecuador and the 
United Republicof Tanzania inopposingthecoercion 
of States by the threat or use of force. 

73. Mr. JACOVIDES (Cyprus) said that his delegation 
attachedthe greatest importance to article 49, which 
it fully supportedinits present form, assupplemented 
by the declaration condemning the threat or use of 
pressuremany form in the conclusion ofatreaty. 
74. His delegation had expressed its viewsat length at 
the 49th meetingof the Committee of theWhole. It 
consideredthatthefinaladoptionofthearticle, which 
formed part o f^^^ ,wasa l andmark in contemporary 
international law. It hoped that treaty relations in the 
future would be governed by the provisions of article49 
and of the declaration which accompanied it, thus 
helping to promote the fundamental purposes of the 
United Nations. 

75. Mr. VARGAS (Chile) saidthathis delegation would 
vote for article 49,which it regarded as the corollary to 

13 League of Nations, Treaty Series, vol. CLXV, p. 27. 
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Article 2(4) of the United Nations Charter and an 
important contributiontothemaintenance of interna
tional peace and security. The Chilean delegation 
disagreed, however, with some of the interpretations 
given to the text of article 49 as approved by the Com
mittee of the Whole. Article 77, onthe non-retro-
activityof the convention onthe lawof treaties, made 
it clear that article 49 applied only to treaties concluded 
after the entry into force of the convention. As far as 
doctrine was concerned, moreover, the only thing it was 
possible to maintain with any certainty was that the 
prohibition of the threat or use of force in international 
relations dated from the United Nations Charter. 
Before that, the Covenant of the League of Nations and 
the Pact of Paris, although they represented a clear 
advance on traditional international law, did not 
specifically andcategorically prohibit the threat or use 
of force in the way that the Charter did. Consequently, 
even in the absence of aprovision on the non-retro-
activity of the convention on the law of treaties, 
article 49 could not apply to situations dating from 
before the Charter. His delegation also considered that 
the invahdity referred to in article 49 and in all the other 
articlesinPartVshould affect treaties concluded in the 
future, in accordance with the procedures laid down in 
the convention itself. 

76. In the light of those considerations,which had been 
confirmed by the adoption of other rules, and especially 
of the fact that, in his delegation'sview,the proposed 
convention would be incomplete unless it contained 
some provision stating thatatreaty was void if its con
clusion was procured by the threat or use of force,the 
Chileandelegationwouldvoteinfavour of article 49. 

77. Mr. SHUKRI (Syria) said that his delegation would 
vote for article 49 on the understanding that the expres-
sion^threat or use of force"was tobe understood in 
its broadest sense as including the threat or use of 
pressure in any form, whether military, political, psy
chological or economic. Inaspirit of compromise, his 
delegation,likethatof Tanzania, would not pressany 
amendmentto that articlebut wouldacceptit inthe 
spirit of the draft declaration on the prohibition of the 
threat or use of economic or political coercion in 
concludingatreaty adoptedby theCommitteeof the 
Whole at the first session. 

78. Mr. HUBERT (France) saidthathisdelegationhad 
abstained in the votes on articles 45 to 48 because of its 
concern for themaintenanceofthenecessarybalance 
between Part V of the convention and the clauses 
relating to the settlement of disputes. It would vote for 
article 49, however, sinceFranceattachedthehighest 
importance to the principle that there should be no resort 
to force in international relations. 

79. Mr.HAYTA(Turkey)saidthat his delegation, 
while not opposed to the general aims of article 49, was 
unable to support itbecause it stillhadsome doubts 
concerning the precise scope of the expression ^the 
threat or use of force". 

80. Mr. EL DESSOUKI (United Arab Repubhc) said 
that his delegation would support article 49 in the 

spirit of the draft declaration which had been adopted 
by the Committee of the Whole at the first session. 

81. Mr. ТАВГВ1 (Afghanistan) said that article 49 was 
one of the most important articles of the draft conven
tion; in its present form, however, it was not entirely 
satisfactory to the smaller nations of Asia, Africa and 
Latin America. At the first session, the nineteen-State 
amendment, (A/CONF.39/C.l/L.67/Rev.l/Corr.l), of 
which his delegation had been a co-sponsor, had been 
withdrawn in favour of the draft declaration adopted 
by the Committee of the Whole. That draft declara
tion, however, contained a number of loopholes; in 
particular, the title made no mention of military coer
cion in addition to economic and political coercion. In 
view of the importance which article 49 had for the 
developing countries, therefore, he formally proposed, 
under rule 27 of the rules of procedure, that further 
discussion of article 49 be adjourned till the next 
meeting. 

The motion for the adjournment was carried by 
58 votes to 11, with 29 abstentions. 

The meeting rose at 5.50 p.m. 

NINETEENTH PLENARY MEETING 

Monday, 12 May 1969, at 11 a.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 49 (Coercion of a State by the threat or use 
of force) (continued) 

1. The PRESIDENT said that since there were no 
further speakers on article 49, he would put the article 
to the vote. 

At the request of the representative of the United 
Republic of Tanzania, the vote was taken by roll-call. 

Panama, having been drawn by lot by the President, 
was called upon to vote first. 

In favour: Panama, Peru, Philippines, Poland, Portugal, 
Republic of Korea, Republic of Viet-Nam, Romania, Saudi 
Arabia, Senegal, Sierra Leone, Singapore, South Africa, Spain, 
Sudan, Sweden, Syria, Thailand, Trinidad and Tobago, Uganda, 
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist 
Republics, United Arab Republic, United Republic of Tanzania, 
United States of America, Venezuela, Yugoslavia, Zambia, 
Afghanistan, Algeria, Argentina, Australia, Austria, Barbados, 
Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist 
Republic, Cambodia, Cameroon, Canada, Central African 
Republic, Ceylon, Chile, China, Colombia, Congo (Brazzaville), 
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Congo (OemocraticRepublic of), CostaRica, Cuba, Cyprus, 
Czechoslovakia, Dahomey, Oenmark, Dominican Republic, 
Fcuador, FI Salvador, Fthiopia, Federal Republic of Germany, 
Finland, France, Cabon, Creece, Guatemala, Cuyana, I^oly 
See, Honduras, Hungary,India,Indonesia,Iran, Iraq, Ireland, 
Israel, Italy, Ivory Coast, lamaica, lapan, Kenya, Kuwait, 
Lesotho,Liberia,Libya,Liechtenstein,Luxembourg,Madagas-
car, Malaysia, Malta, Mauritius, Mexico, Monaco, Mongolia, 
Netherlands,NewZealand,Nigeria, Norway, Pakistan. 

^ ^ ^ . N o n e . 

^ ^ ^ ^ ^ B Switzerland, Tunisia, Turkey, United Kingdom 
of C^reat Britain and Northern Ireland, Belgium. 

2. Mr. ROMERO LOZA (Bolivia), explaining why his 
delegation hadvoted in favourof article 49, said that 
to have voted against it would have meant rejecting one 
of thefundamentalprinciples underlying international 
co-existence. Aprovisionthatatreatywasvoidif its 
conclusionhadbeenprocuredby thethreator useof 
forcewas the only wayof safeguarding weak countries 
against treaties which were unjust or abitrary, or which 
prevented the satisfactory operation of factors conducive 
to economic development. 

3. Article 6 2 ^ , as approved by the Committee of the 
Whole, laid down adequate procedures for the applica
tion of article 49. The latter article applied, and would 
apply, not onthe basis of certain specified dates, but 
on the basis of events which had taken place and which 
violated fundanrentalprinciplesof international law. 

4. By providing thatatreaty was void if its conclusion 
had been procured in violation of principles of interna
tional law which had existed before the United Nations 
Charter and had been embodied in it,article 49 would 
make it possible to restore rights which had been 
unjustly infringed. 

States;^intheDeclarationsof theConferencesofthe 
Heads of State or Government ofNon-Aligned Countries 
made at Belgrade in 1961 and at Cairo in 1964; in the 
draft declaration on rights and duties of States prepared 
by thelnternational Law Commissions andso forth. 
However, in order to meet theobjectionsofanumber 
of delegations, the sponsorsof the amendment, and in 
fact thelarge majority in the Conference which had 
supported the amendment had agreed not to voteon 
itintheCommittee of the Whole andinsteadto seek 
a compromise, which took the form of a general 
declarations The sponsors of the amendment had 
accepted that compromise on the understanding that the 
precise scope of acts involving the use of force,whether 
military, economic or political, should be determined in 
practice by interpretation of the provisions of the 
Charter. The smnmary records of the Conference must 
be extremely clear on that point for the purpose of the 
future interpretation of article 49 as now worded. 

6. Hisdelegationwassubmittingadraft resolutions 
the Conference withaview to supplementing the draft 
declarationonthe prohibition of thethreat or useof 
economic or politicalcoercion in concluding a treaty, 
which theCommittee of theWholehad adoptedas a 
resultofthecompromise agreed to byAfghanistan and 
the other sponsors of the amendment he had mentioned 
(ABCONF.39BC.1BL.67BRev.1BCorr.1). The text of 
the Afghandraft resolution as already circulated (AB 
CONF.39BL.32) had to be replaced byarevised version 
(ABCONF.39BL.32BRev.1), which would be circulated 
shortly. HerequestedtheConferencetopostponeits 
considerationof the draft declaration approvedbythe 
Committee of the Whole until the Afghan draft 
resolution had been cñculated in its revised form. 

ARTICLES APPROVEDBY THE COMMITTEE 
OF THE WHOLE ( ^ ^ ^ ^ 

Draft declaration on the prohibition of the threat or use 
of economic or political coercion in concluding a 
treaty 

5. Mr. TABIBI (Afghanistan) said he regretted to note 
that the present text of article 49, which the Conference 
had just adopted, did not reflect the views of the majority 
in the Conference as expressed at its first session in an 
amendment proposed by Afghanistan and many other 
delegations (A/CONF.39/C.l/L.67/Rev.l/Corr.l). 
That amendment, under which a treaty would be void 
if its conclusion had been procured by the threat or use 
of force, including economic or political pressure, was 
nothing more than a statement of what had become a 
principle of general international law, as laid down for 
example in Article 1(3), Article 55 and above all 
Article 2(4) of the United Nations Charter; in articles 15 
and 16 of the Charter of the Organization of American 

1 See the statements by the representative of Ghana at the 
23rd plenary meeting and by the representative of Morocco 
at the 34th plenary meeting. 

Article SO « 

Treaties conflicting with a peremptory norm 
of general international law (jus cogens) 

A treaty is void if, at the time of its conclusion, it conflicts 
with a peremptory norm of general international law. For the 
purposes of the present Convention, a peremptory norm of 
general international law is a norm accepted and recognized 
by the international community of States as a whole as a norm 
from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international 
law having the same character. 

7. Mr. HUBERT (France) said he regretted to have to 
oppose an article which had attracted a large number 

2 United Nations, Treaty Series, vol. 119, p. 56. 
8 For text, see Yearbook of the Internationa] Law Com

mission, 1949, pp. 287 and 288. 
4 See 57th meeting of the Committee of the Whole, para. 1. 
s For the adoption of the draft declaration and the draft 

resolution, see 20th plenary meeting. 
6 For the discussion of article 50 in the Committee of the 

Whole, see 52nd-57th and 80th meetings. 
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of votes in i t s favour a t thef i r s t reading and which, 
moreover,was actuated by the best intentions, to which 
his delegation paidawilhng tribute. But in life inten
tions must give way to hard facts. 
8. Aglance at article 50 showed that it declared void, 
in advance andwithout appeal, anentirecategory of 
treaties but failedto specify what treaties they were, 
w h a t w e r e t h e n o r m s whereby they wouldbevoided, 
or how those norms would be determined. 
9. The keynote of article 50 was imprecision; 
imprecision as to the present scope of ^ ^ ^ ^ , 
imprecision as to how the norms it imphed were formed, 
and imprecision as to its effects. 
10. First, imprecision as to the present scope of ^ 
^ ^ ^ . One ofthemost curious features o f ^ ^ ^ ^ 
was the difficulty experienced by its most ardent 
championsmdelimiting the notion. The International 
Law Commission itself hadshownextremecaution in 
itscommentary to draft article 50. Inparagraph (3) 
i t f i r s tgaveafewexamplessugges tedby ^ s o m e " o f 
its members, such as treaties contemplating an unlawful 
use of force contrary t o t h e principlesoftheCharter, 
or contemplating the performance of any other act 
crimlnalunder international law, or contemplating the 
commission of acts such as trade inslaves, piracy or 
genocide. The Commission went on to say that treaties 
violating human rights, the equality of States or the 
principle of self-determination^werementioned",but 
d i d n o t specifically say whether it had itself accepted 
theviews thus expressed by some of its members. On 
the other hand, itfrankly confessedinparagraph (2) 
t ha t ^ the r e is no simple criterion by which to identify 
a generalrule of internationallaw as having the character 
of ^ ^ ^ ^ " . Thus the difficult problem hadbeen 
lef t totheConference tosolve. Theef for t s tha thad 
been made were praiseworthy, but it was doubtful 
whether they had succeeded in allayingmisgivings. 

11. The lack of precision as to the way in which norms 
having the character of ^ ^ ^ ^ came into being 
was not removed by the present wording of the article. 
What was meant by norms defined as norms^accepted 
and recognized by the international community of 
States a sawhole "7 Did that mean that the formation 
of suchnorms required theunanimous consent of all 
States constituting the international community, or 
merely the assent of alarge number of Statesbut not 
of themall7 If thelatter, how large was the number 
t o b e andwhat calculations would h a v e t o b e resorted 
to before it would be admitted that it had been reached^ 
Who would dec ide in the event of adispute7 If, as 
was to behoped, asystem of compulsory arbitration 
was adopted, the arbitrator would be saddled with 
that task, a n d h e wouldhave t ohave wider latitude 
to j u d g e t h a n h e h a d i n n o r m a l c a s e s , s incehewould 
be calledupon t o m a k e l a w , not merely tointerpret 
existing law. And if compulsory arbitration had to 
be discarded,the dispute could run intothe dead end 
of aconciliation procedure which might lead nowhere. 
It was impossible tov iewsuchaprospec t without the 
gravest misgivings. 
12. T h e r e w a s t h e samelackof precision, t o s a y the 
least of it, as to the effects of article 50. It would 

make disputesapermanentfeatureofthe law of treaties; 
yet in that law stability was essential, above all in 
the interests of new States, which needed a climate 
of security and confidence for their development. 
Stateswould hesitate to committhemselves to treaties 
which n f igh tbebrough t tono th ingby the emergence 
of some norm which was suddenly declared to be a 
peremptory norm. Not only legal instruments, but 
international relations themselves, would be 
undermined. 

13. The Committee of theWhole had plainly perceived 
the danger, since it had adopted a provision on the 
non-retroactivity of the convention, inorder to protect 
treaties concluded before its entry into force from 
being claimed to be invalid on the ground of ^ 
^ ^ ^ . That wasausefulprovision,which the French 
delegation supported. But its text was still open to 
differing interpretation. Moreover, it did notprotect 
treaties concluded after the entry into force of the 
convention which an arbitrator or conciliator might 
hold to be in conflict withperemptory norms which 
intheir viewexistedbeforethe conventioncameinto 
force, to saynothingof any new norms which might 
emerge under article 61and might be such as to entail 
the invalidity of those treaties. There again, there 
were no adequate safeguards in the draft convention. 

14. An attempt had been made to remove those grave 
cases ofuncertamty by establislnngasystemfor settling 
disputes arising from the application of article50 as 
well as from the apphcationoftheother provisions in 
P a r t V o f the convention. His delegationverymuch 
h o p e d t h a t s u c h a s y s t e m w o u l d b e adopted; but that 
would not suffice to eradicate the danger, precisely 
owing to the uncertainty of a text which was too 
absolute for such fluid content and too finid to be 
expressed in suchabsoluteterms. 

15. In the face of such criticisms some speakers 
asserted that the notion o f ^ ^ ^ ^ was nothing more 
than the transference to the international system of 
notions of internal law such as public policy, public 
law or constitutional law. But, as one advocate of 
^ ^ ^ ^ had himself stated, there were substantial 
differencesbetween the position of international society 
and tha to f national society. 

16. Other speakers again had urged that toleave it 
to the courts a n d t o practice to definethe notionof 
^ ^ ^ ^ and^ to determine which norms were 
peremptory norms would simply be to follow the 
example set by States in framing the internal laws 
applicable to their nationals. But there,too, the com
parison was basically unsound, for it was one thing 
to compel individuals to obey rules which progressively 
emergedunt i l theygainedthe force of law andquite 
another to claim to impose on sovereign States 
obedience to norms which they might never have 
acceptedor recognized. 

17. In fact, if article50 was interpreted to mean that 
amajority could bring into existence peremptory norms 
that would be v a h d ^ ^ ^ ^ ^ ^ , t h e n the result would 
b e t o createan international source of lawsubject to 
no control and lacking all responsibility. The result 
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would be to deprive States of one of their essential 
prerogatives, since to compel them to accept norms 
establishedwithout their consent and against their will 
infringed their sovereign equality. The ^treaty on 
treaties" would then not be in conformity with the 
overriding treaty, the Charter, which recognized and 
guaranteed that sovereignty. 
18. It had also been asserted that the incorporation 
of thenotion of ^^^^ in topos i t ive in te rna t iona l 
law represented progress. That was the argument 
most likely to attract theFrenchdelegation's support 
provided that progress was realprogress and not just 
innovation. ButtheFrenchdelegationwasconvinced 
that article 50 contained the seeds of insecurity in 
international relations and exposed international law 
to an ordealwhich it wouldbe wise to avoid. If it 
was simply a question of the examples cited by the 
International Law Commission in its report, then it 
would be possible to express an opinion in full 
knowledge of the facts. But the articlewent further, 
and his delegation for one was not prepared to take 
aleap inthedark, andto accept aprovisionwhich, 
because it failed to establish sufficiently precise 
criteria, opened the door to doubt and compulsion. 
His delegation believed that article 50 was essential 
neither to the success of the convention nor to the 
progress of international law, but might, on the contrary, 
place them in jeopardy. The French delegation would 
thereforevote against article 50. 

19. Mr BRAZIL (Australia) said that the doctrine of 
^ ^ ^ ^ ^ in articles 50 and 61was the most significant 
element of progressive development of international law 
contained in Part V. While his delegation did not 
dispute that treaties which conflicted withafundamental 
rule of international public order should not be 
enforceable, the problem was the way in which the 
principle could be expressed and applied with the 
necessary precision. 
20. In fact, the International Law Commission had 
chosentoinvitetheConferenceto approveadoctrine 
of ^ ^ ^ ^ of unspecified substantive content. It 
pointed out in paragraph (2) of its commentary that the 
majority of the general rules of internationallaw did 
not have the character of ^ ^ ^ ^ , adding in 
paragraph (3) thatthe emergence of rules o f ^ ^ ^ ^ 
was comparatively recent and recommending that it 
sltouldbeleftto Statepractice andthe jurisprudence 
of internationaltribunalsto workout thefullcontent 
of the doctrine. Later, inparagraph (4) of its com
mentary, the Commission had been more specific on the 
very difficult question of how the rules of ^ ^ ^ ^ 
could be modified, and it envisaged that as most likely 
to be effected through a general multilateral treaty. 
The idea, however,thatalist of the rules o f ^ ^ ^ ^ ^ 
might be formulated inaprotocol to the convention on 
thelawof treaties hadfoundnorealsupport at the 
first sessionof the Conference. 
21. In those circumstances, the Australian Government 
shared the difficulties of the French delegation in 
agreeing tobecomeboundbyadoctrme so imprecisely 
formulated, despite the improvements made to the 
wording of article 50 at the first session. On reflection, 

it found that it could not share the view expressed 
by some other delegations that the shortcomings of 
thepresentformulationwouldberemediedor at least 
made acceptable if an objective procedure for the 
settlement of disputes were adopted under the proposed 
article 6 2 ^ . His delegation therefore reserved its 
positioncompletely andwouldnotbe ableto support 
either article 50 or article 61. Since the purposeof 
the Conference was to establish conditions under which 
justice and respect for the obligations arising from 
treaties and other sources of international law could 
be maintained, it could not be satisfied with an imprecise 
doctrine of invalidity of treaties. 

22. As to the other substantive articles in PartV,his 
delegationwas able tosupportmostofthem,but that 
support was subject to the understanding that his 
delegationconsidered there was an organic connexion 
between those articles and the provisions of adequate 
proceduresfor thesettlement of disputes. 

23.Mr. ABADSANTOS(Philippines)saidthathis 
delegation whole-heartedly supported the principle of 
^ ^ ^ ^ . The wordingof article50 was of course 
not perfect. For one thing, the fact that a treaty 
conflicted withaperemptorynormof international law 
should not necessarily render the whole treaty void 
if only some of its provisions confiictedwiththenorm 
in question. Another weakness was the drafting: in 
thesecond sentence of the article, the word^norm" 
appeared too often,and it couldperhapsbe simplified. 

24. At any rate,article50wasessentialtothe extent 
that the principle o f ^ ^ ^ ^ was vital for the inter
national community; it was a principle which, in 
international law, reflected various principles of 
municipal lawconcerning public policy,good customs, 
morals, and so on. It had been argued that the 
principle of ^ ^ ^ ^ was not defined in article 50; 
but goodcustoms, morals andpublicpolicy werenot 
necessarily defined in municipal law, and yet no 
insoluble difficulties hadever arisenin applying them 
in specific cases. It must be remembered that the 
Conference was concerned not merely with the 
codification of international law but also with its 
progressivedevelopment. An imperfect provisionwas 
better thanno provision at all. His delegation con
sidered that, in the present state of the development 
of international law,article 50 was satisfactorily worded, 
and it would voteinfavour of it. 

25. Mr. GROEPPER (Federal Republic of Germany) 
said that his delegation, like many others, recognized 
the existence of a category of peremptory norms of 
international law. It was definitely anewcategory in 
the structure of international law and its emergence 
calledfor reconsideration of thepositivisttheory and 
of the relations between the various sources of inter
national law as enumerated in Article 38 of the Statute 
of thelnternationalCourt of Justice. 

26. The emergence of the notion o f ^ ^ ^ ^ in inter
national law was a direct consequence of social and 
historical evolution, which had had a far-reaching 
influence on the development of international law. 
Technical interdependence and the multiplication of 
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links between States hadproduced a situation where 
the ordered coexistence of States became impossible not 
only in the absence of some sort of international pubhc 
orderbut also for want of certain concrete rules from 
wmchderogationwas not permitted. Examples which 
sprang tomindwererules such as theprohibitionof 
the use of force in relations between States, non
intervention in domestic affairs, and various rules 
relating to human rights. Those were rules from 
which no State could derogate without upsetting the 
international order politically and legally. 
27. However,the Government of the Federal Republic 
of Germany felt concern about article 50becausethe 
notion of ^ ^ ^ ^ h a d n o t y e t beenclearly defined 
and the article could therefore give rise to abuse of 
a kind detrimental to the principle of ^ ^ ^ ^ 
^ ^ ^ ^ ^ and the interests of States. His delegation 
hadconsideredfromthe outsetthat article 50should 
embody criteria for identifying norms of ^ ^ ^ ^ ^ 
and some form of safeguard against the abuse to which 
itcouldgiverise. 

28. Safeguards were already provided in the procedural 
clauses for the settlement of disputes, namely articles 62 
and 6 2 ^ . His delegation hadcommented onthose 
articles in the Committee of the Whole and would 
revert to the matter if necessary when they were 
examined by the plenary Conference. 
29. With regard to criteria for identifying norms of 
^ ^ ^ ^ ^ , his delegationnoted with satisfaction that 
the Committee of theWhole had considerably improved 
the originalwordingof article 50. Thepresenttext, 
by adverting to universal recognition and acceptance 
by the community of States as such, confirmed what 
thelnternational Law Commission had indicated in its 
commentary to article50, namely that therewerenot 
manyrulesof ^ ^ ^ ^ . The present versionof the 
article meantthatin order to show that a norm was 
peremptory, it would be necessary not only to establish 
that it was applied and recognized in relationsbetween 
States but also thatthe community of States applied 
itasperemptorylaw. Inviewofthosestrict criteria, 
his delegation did not see any insuperable opposition 
betweenthenotionof ^ ^ ^ ^ ^ a n d t h e p r i n c i p l e o f 
the sovereignty of States. Any State against which 
a r u l e o f ^ ^ ^ ^ ^ was invoked could not only claim 
that the norminquestion failed to meet the criteria laid 
down in article 50; it could also call on the State 
invoking it to prove that it wasaperemptory rule. 

30. His delegation was thereforeprepared to vote in 
favour of article 50 as now worded,on the assumption 
that articles62and62^,whichoffered the necessary 
safeguards against any abuse to which article 50 might 
giverise, wouldbeadoptedintheform approvedby 
the Committee of theWhole. 

31. Mr. VALENCIA-RODRIGUEZ (Ecuador) said 
that, in accordance with theprinciple that all States 
were subject toahigher international order as members 
of the international community,the existence of certain 
norms of ^ ^ ^ ^ i n general international law was 
undeniable, and treaties which conflicted with those 
norms were void ^ ^ ^ . 

32. Article50statedaruleof ^ ^ and therefore 
represented an advance inthe codification of existing 
law, for it wouldbe absurd to think that ^ ^ ^ ^ 
wouldonlycomeinto being withthe entry intoforce 
of the convention onthelaw of treaties: that would 
be tantamount to saying that before its entry into force, 
States could commit with impunity all kinds of outrages 
in international relations, such as procuring the con
clusion ofatreaty by the use of force, and that because 
of the convention, international law had made great 
progress by prohibiting allinternational acts ofthat kind 
from oneday to the next. By codifying the existing 
law, article 50 gave concrete form to a fundamental 
prmciple and delimited it. 
33. His delegation found the definition contained in 
article 50 satisfactory and complete. In order to 
become^^^^^^anorm had to fulfil two conditions: 
it had not only to be accepted, it had also to be 
recognized assuchby theinternationalcommunity as 
awhole — not, be it noted, byamore or less numerous 
group of States,but by the international community as 
awhole. Moreover, the essential natureofthenorm 
appeared from the expression ^from which no 
derogation is permitted". 
34. The norms of ^ ^ ^ ^ stated the limitations 
placed on State sovereignty by international law, for 
the theory that States, in exercise of their sovereign 
rights, could conclude treaties as they saw fit in violation 
of thoseperemptory norms wasuntenable, audit was 
quiteapparentfromthe advisory opinionof the Inter
national Court of Justice onreservations to the Genocide 
Convention^that the norms o f ^ ^ ^ ^ ^ were binding 
on all States, even if there was no contractual undertak
ing inrespectof them. 
35. In his delegation's view the norms of ^ ^ ^ ^ 
could include certain fundamental principles such as 
prohibitionof the use of force, the obligation to settle 
international disputes by peaceful means, non
interference intheinternalaffairs of States, sovereign 
equality and, in general, the principles set forth in 
Articles 1 and2of theUnited NationsCharter. 
36. For the maintenance of international peace and se
curity, all the members of the international community 
must abide whole-heartedly by article 50 and make com-
phance with that article 50 unconditional and universal. 
The articlestatedthepresent peremptorylaw, audit 
shouldapplytoalltreaties,of whatever kind, without 
any discrimination based onadesire to keep advantages 
obtainedby theuse of force or through violation of 
the law. One of the foundations of modem inter
national law was the acceptance of the norms of 
^ ^ ^ ^ b y the entireinternationalcommunity. 
37. The categoryof rules whose peremptory character 
was accepted and recognized should, of course, be 
strictlylimitedto principles whichwere of paramount 
importance for the maintenance of legal stability in the 
internationalcommunity. 
38. The IntemationalLaw Commissionhad attached 
such importance to the norms o f ^ ^ ^ ^ ^ that it had 
envisaged that when parties concluded a treaty in 

^ 7 . C ^ . ^ ^ , 7 9 5 7 , p . l 5 . 
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violation of those norms, the instrument as a whole 
should be considered v o i d ^ ^ ^ . As was indicated 
in article41,paragraph 5,the Conference had refused 
to accept the idea that only the part of the treaty which 
was incompatible with a norm of ^ ^ ^ ^ should 
be void. 
39. Certain treaties, especially the United Nations 
Charter, contained norms o f ^ ^ ^ ^ . He thought it 
wasnot sufficientto denouncetreaties of that kind in 
order to evade the obligation to observe the rules o f ^ 
^ ^ ^ r e f e r r e d t o i n them. It wouldbe absurd, for 
example, if aState whichwithdrewfromthe United 
Nations or was excluded from it shouldconsider that 
that fact exempted it from the obligation not to resort 
to the threat or use of force. The United Nations 
Charter, in Article 2(6), provided that ^The 
Organization shall ensure that states which are not 
Members of theUnited Nations act in accordancewith 
these Principles so far as may be necessary for the 
maintenanceofinternationalpeaceand security." 
40. Sinceinits view the arguments advanced against 
article 50 were completely groundless and merely 
expressed thepolitical interests of afew States which 
wished to continue to enjoy certain ill-gotten advantages, 
his delegationwouldvotein favour of article 50. 

41. Mr. ALVAREZ TABIC (Cuba), said that however 
difficulty mightbe to identify anorm of ^ ^ ^ ^ , 
there could be no doubt that it was necessary to 
recognize theperemptory natureof certain rules. 
42. The objection had been made that it was not easy 
to agree on the norms which constituted ^ ^ ^ ^ . 
Nevertheless, itwasundeniablethat, for example, the 
principles set forth in Article2of theUnited Nations 
Charter, in the Preamble, and in Article 1 were 
peremptory norms of general international law. 
43. It had also been maintained that the risks inherent 
in determining and applying n o r m s o f ^ ^ ^ ^ ^ were 
such that it would not be desirable to embody that 
principle in the convention without firstproviding all 
necessary guarantees against possible abuse. But, in 
fact, the possibility of abuse arose not from the 
application of those peremptory norms but from the 
refusal to recognize them. 
44. In his delegation's view^ it was important to 
recognize that a treaty which violated the rules of 
^ ^ ^ ^ w a s v o i d ^ ^ ^ . 
45. Moreover, the rules of ^ ^ ^ ^ should be 
distinguished from other international rules on the basis 
of their content and effects, not of their source. 
General multilateral treaties, particularly the United 
Nations Charter, wereundoubtedly the most frequent 
source of norms o f ^ ^ ^ ^ , b u t in some cases, such 
as the prohibition of the use of force, the Charter had 
limited itself to formulating those rules so as to provide 
asuitable framework for their effective application. 

46. 7 ^ ^ ^ ^ was developing andchanging andthe 
Drafting Committee had taken that aspect into account 
in its text since it had confined itself to recognizing 
the principle without listing thevarious norms which it 
covered. 

47. In the light of those comments, his delegation 
wouldvotefor article50. 

48. Mr. VOICU (Romania) said that during the 
discussion at the first session the existence of peremptory 
norms from which no derogation was allowed had been 
widely recognized. 
49. The recognition of the concept of ^ ^ ^ ^ 
confirmed the basic principlesof international law. In 
his delegation's view, strict observance of those 
principles would tend to promote justice, peace and 
co-operationbetween States and to strengthentherule 
of law in international relations. 
50. His delegation whole-heartedly supported article 50 
which reflectedthe degreeof development reachedby 
contemporary international law, made a considerable 
contribution to its progressive development and was 
based on thepolitical and legal realities of the con
temporary world. The article alsohadtheundeniable 
merit of stating the legal consequences that resulted 
fromthe existence of peremptory normsintreatylaw. 
51. The article provided that violation of a rule of 
^ ^ ^ ^ madeatreaty void, for if there wasadanger 
that any derogation from a n o r m o f ^ ^ ^ ^ would 
undermineauniversaffy accepted legal order, it followed 
that atreaty containingsuch a derogationcouldonly 
beregarded a s v o i d ^ ^ ^ . To admitthat treaties 
contrary to the peremptory norms accepted and 
recognized by the community of States as a whole 
couldbe valid wouldbe a threat to the international 
legal order and would consequently impede the 
operation of the whole systemofpeacefulco-operation 
and friendly relations between equal and sovereign 
States. Article 50 was therefore an essential part of 
the structure of the convention, in that it prevented 
the conclusionof treaties in conflict withaperemptory 
norm of general international law. Peremptory norms 
would be a means of strengthening the awareness of 
what was legally right in international life, and respect 
f o r ^ ^ ^ ^ w o u l d p r o m o t e theconsolidationof the 
international rules of law, which was essential to the 
legal security of the international community and to 
thestability of treaty relationsbetweenStates. 
52. His delegation didnot share the views of those 
representatives who wished to make the adoption of 
article 50 conditional on the establishment of the 
procedure provided for in article 6 2 ^ . It would 
therefore vote for article 50 as it stood. 

53. SirFrancisVALLAT (United Kingdom) said his 
delegation accepted that in any ordered international 
society there must be some basic rules from which 
States couldnotderogateby treaty. But it still had 
doubts as to thescope andcontent of article50 and 
continued to be preoccupied by three major points. 
54. Firstly, the article gave no indication as to the 
actualcontent of existing rules of ^ ^ ^ ^ . As the 
effect of contravention of aperemptory norm was to 
render a treaty null and void, it would not be wise 
to leave the content of article 50 to be worked out 
inthefuture. Everyone would agree, of course,that 
a treaty topromotethe slavetrade wouldcontravene 
aruleof ^ ^ ^ ^ . But afewnarrowexamples of 
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that sort did not suffice to define the real content 
of the article, and the lack of agreement o n t h e scope 
of ^ ^ ^ ^ g a v e r i s e t o g e n u i n e anxiety o n t h e p a r t 
of Governments. 
55. Secondly, a r t i c le50d idno tg iveabso lu te ly clear 
guidance as to the manner in which rules o f ^ ^ ^ ^ ^ ^ 
emerged and could be identified. It was true that 
the text presented by the Drafting Committee was a 
considerable improvement o n t h e original wording of 
article^50, but the phrase ^ a norm accepted and 
recognized by the international community of States 
as a whole as a norm from which no derogation is 
permitted" remained very imprecise. It raised the 
question of the burden of proof,which might be crucial 
in a case where a ru le of ^ ^ ^ ^ was invokedby 
State A as a ground for invalidating a treaty with 
State B. If the latter was able to establish that it 
had not accepted and recognized the rule as a 
peremptory norm, that would clearly beamaterial factor 
which would surely weigh heavily in the balance. 

56. Thirdly,the effect of article 50 was to render void 
the treaty asawhole . Asa resu l t of the decisions the 
Conference hadtaken on ar t ic le41, i t would not even 
be possible to invalidate only the part of the treaty 
which conflicted with the rule of ^ ^ ^ ^ and to 
leave the remainder of the treaty operative. The con
sequences of applying article 50 would thereforebe 
extremelygrave. 

57. TheUnited Kingdom delegation did not intend to 
submit any amendment to article 50 or to request a 
separatevote o n a n y p a r t o f it. I trecognizedthat a 
majorityof delegations did not share its anxieties about 
the article and that they considered article 50 to be 
thekeystone of the convention. His delegation would 
not, therefore,vote against the article but would abstain, 
partly for the reasons he had just mentioned, but mainly 
for the reasons he had given in connexion with article 45 
at the previous meeting. 

58. M r . B I L O A T A N G (Cameroon) said the notion 
of ^ ^ ^ ^ appeared completely revolutionary and 
was related to the extremely controversial concept of 
international public policy. I twas, infact ,asomewhat 
vague notion, whose main usefulness was to make 
manifest the desire for a more orderly world. The 
International Law Commission had dealt with it in 
articles 50, 61 a n d 6 7 , b u t the examples it hadgiven 
initscommentaries, such as the prohibitionof slavery 
a n d ^ ^ ^ ^ ^ r v ^ ^ , either added nothing n e w o r 
referredtoprincipleswhichwerenot even legal rules. 
The discussionsin theUnited Nations, particularly in 
the Special Committee on Principles of International 
Law concerning Friendly Relations and Co-operation 
among States, showed that it would have been 
impossible to find satisfactory wording to definemost 
of the principles having the character of ^ ^ ^ ^ . 
The obvious conclusion, therefore, was that most of 
t h e m l e s o f ^ ^ ^ ^ were merely tokens of amora l 
aspirat ionandwere apol i t ica lboneof contention, so 
that thegreates tcaut ionwasrequired. 

59. In the Committee of theWhole , the representative 
of Cameroon had expressed the hope that the new 

international law would reflect the new situation and 
that it would no longer be based solely o n ^ t h e general 
principles of law recognized by civilized nations". 
International law had been for far too l ong the l aw 
of acertain region, of certainPowers andof certain 
States. Those States weretherefore strongly tempted 
to try to continue to define and determine the rules 
which should be considered as having the character 
of ^ ^ ^ ^ , at the risk of compelling the small 
countries to cease acting as sovereign States even in 
matters of domestic policy, if the more powerful States 
so decided. 
60. Since Cameroon hoped for a better international 
order and believed in the free will of States, his 
delegation considered t h a t a n o r m of international law, 
if it was to be peremptory, must be recognized and 
acceptedby the greater part, if not the whole, of the 
international community. 

61. Mr. CAICEDOPERDOMO (Colombia) said that 
his delegation, having considered the problems raised 
by articles 50, 61 and 67 of the future convention, would 
vote in favour of article 50 as submitted by the 
Drafting Committee. The previous year's discussions 
and the workof the Conferencehad shownthat ^ 
^ ^ ^ was essential to a developed international 
community. Fewdenied the existence of that notion, 
anda l lweresub jec t to thesuper io r norms of general 
international law. It wasnot an immutable and rigid 
notion, s ince i tmadei tposs ib le to eliminate obsolete 
rules and to introduce new rules reflecting the evolution 
of the international community. Its very flexibility was 
proof of its vitality. 
62. Article 50, as submitted by the Drafting Com
mittee, gave a very satisfactory presentation of the 
notionof ^ ^ ^ ^ . It was an improvement on the 
International Law Commission's text, since it took 
account of theUnited States proposal (ABCONF.39B 
C.1BL.302) t o i n s e r t t h e w o r d s ^ a t the time of its 
conclusion"andof the comments of those delegations 
which sought a clearer definition of the words 
^peremptory norm of general international law". The 
new text, while more precise, was worded with the 
samecaution as t ha t shownby thelnternationalLaw 
Commission. Article 50 was thusasatisfactorysolution 
to the problems posed by the introduction of the 
principle of ^ ^ ^ ^ : it took account of the 
anxieties expressed by various delegations and re
flected the general view held in the international com
munity. 

63. Some representatives had asked what principles 
thenot ioñof ^ ^ ^ ^ cou ldbehe ld tocover. If 
p u t i n t h o s e t e r m s , theproblem wasinsoluble. The 
enumeration of peremptory rules would g i v e ^ ^ ^ ^ 
a restrictive connotation out of keeping with its 
flexibility and vitality. Contrary to what theFrench 
r e p r e s e n t a t i v e h a d s a i d , t h e f o r c e o f ^ ^ ^ ^ l a y i n 
thefact that theactual norms remaineduncertain and 
imprecise. Besides, the fact that the proposed wording 
took account of amendments submitted bydelegations 
with different political and legal views was proof of the 
strengthof the article andof itsconformity withthe 
wishes of the entire international community. The 
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Colombian delegation would therefore vote in favour of 
article 50. 

64. Mr. HAYTA (Turkey) said that his delegation 
hads t a t ed i t spos i t i onon^^^^ at the 53rd meeting 
of the Committee of the Whole. Article 50 introduced 
anew rule into international law:it was the notion of 
pubhc policy and it hadbeenborrowedfrominternal 
law. Was such a transfer possibles And even if 
it were, was the corresponding rule clearly set out7 
Those questionshadbeendiscussed at length andhis 
delegation was stillunabletoreply intheaffirmative. 
65. It had been said that it was a question of a 
hierarchy of legal norms in international law. But such 
a hierarchy presupposed a hierarchy among sources, 
which was not to be found in the international 
community where circumstances were different from 
those in which internal law was applied. International 
treaty relations were based on the consent expressed by 
sovereign States. 
66. In his delegation's view, article 50 had another 
major disadvantage: itslackof precision. It did not 
make it possible to determme in what wayaperemptory 
norm would be considered as b e i n g a r u l e o f ^ ^ ^ ^ . 
Moreover, therule was not accompaniedby adequate 
guarantees. No appropriate machinery for adjudication 
wasprovidedfor. As had alreadybeenstatedmany 
times, the rule was thereforeliabletoleadtoserious 
disturbances in treaty relations between States and 
consequently in international life. His delegation 
therefore maintained its position on article 50. It 
wished to make it clear that Turkey could not consider 
itself bound by the provisions of article 50 as set forth 
in the Drafting Committee's text. 

67.Mr.NAHLIK(Poland) saidthattheimportance 
of theprincipleslaiddown in articles 5 0 a n d 6 1 h a d 
oftenbeen stressed. Notverylongago, the question 
had been raised whether international law contained 
anyrules at all ofaperemptory character which States 
could not contract out of by ^ ^ ^ agreement. 
Whatever the situation might have been in the 
nineteenth century and at the beginning of the twentieth, 
today there certainly existed an organized community 
of States, and, within it,ahierarchy of norms established 
by those States themselves. The rules occupying a 
higher level in that hierarchy must therefore prevail over 
any others. That view had frequently been expressed, 
andarticle50hadbeenadoptedthepreviousyearby 
an overwhelming majority comprising States which 
represented all geographical regions, allpolitical and 
social systems and alllegal traditions. That leftno 
further room for doubt as to the existence of norms of 
aperemptory character in international law. 

68. That beingso, if the convention onthelaw of 
treaties was to be complete, it should contain two 
provisions: first,aprovision that any treaty violatinga 
peremptory norm already in existence was void ^ 
^ ^ o ; and secondly,aprovision that any treaty incom-
patiblewithasuperveningnorm of ^ ^ ^ ^ would 
cease to be inforce. Articles 50 and 61 met those 
two requirements. The two provisions were of 
particular importance to nations which had only recently 

regained their independence. It was perfecly under
standable that they should be entitled to rid themselves 
of any remnants of the colonial régime, including those 
embodied in treaties. 
69. There seemed to be little difficulty in answering the 
question which rules of international law were 
peremptoryincharacterandhow that character could 
be established. According to article 50, they were 
norms accepted and recognized by the international 
community of States as a whole. Recognition could 
beeither express or implied, by treaty or by custom. 
A norm adopted by some States in a treaty could 
eventually become binding upon other States by way 
of custom; the Conference had reaffirmed that possibility 
by adopting article 34 of the convention. 

70. The United Nations Charter provided a striking 
example ofacase where States had expressly given one 
group of rules a hierarchical value superior to that 
enjoyed by any other rules. Besides the inherent 
importance of the main principles embodied in Articlesl 
and2of the Charter, particular note shouldbetaken 
ofArticle103 of the Charter, since it expressly provided 
that the obligations of the Members of the United 
Nations under the Charter were to prevail over obliga
tions they might have contracted under any other 
international agreement. 

71. Most of the other norms of ^ ^ ^ ^ had 
essentially the same aim as those expressed in the 
Charter. Their peremptory character flowed mainly 
from their very content, whichwouldbe meaningless 
if some States werepermittedto derogatefromthem. 
The prohibition of slavery and genocide, andtheright 
of peoples to self-determination, had been quoted as 
examples of such norms at the Conference and on other 
occasions, such as the conference of international 
lawyers specially convened to that effect in 1966. Thus 
there seemed little room for doubt about whichpar-
ticular norms of international law constituted norms of 

72. He did not share the opinionexpressed or implied 
by someotherspeakersthat itwouldbeadvisableto 
establishalist of norms havingaperemptory character. 
If suchalistwereincluded in the convention, it would 
no tbe in keeping with its character as aninstrument 
of codification. 
73. Aspecialagreementdealingwiththe matter would 
not be advisable either. If it merelyquoted examples 
of such norms, it would diminish the value of the norms 
not included in it. If it was intended to be exhaustive, 
it could easily become out of date, as ratification 
procedures were sometimes rather slow. Besides, the 
situation of States which, for one reason or another, 
did not feel inclined formally to become parties toany 
such agreement would be, to say the least of it, 
ambiguous. 
74. His delegationstrongly supported article50both 
in substance and in its present formulation. He did not 
think that the article, which was perfectly consistent 
with international lawalready in force,could properly 
be adduced as an excuse for an attemptto introduce 
into internationallaw something so essentially newas 
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the principle of compulsory arbitration contained in 
a r t i c l e 6 2 ^ . 

75. Mr. MAKAREVICH(UkrainianSoviet Socialist 
Repubhc) said he was glad to see that the International 
Law Commission had included in the draft convention 
an article to the effect thatatreaty was considered void 
if it conflicted withaperemptorynormof ^ ^ ^ ^ . 
It would indeed be difficult to maintain that there were 
peremptory rules of international law from which States 
might derogate by means of treaties. The rules set 
out in the Charter constituted a striking example of 
international norms of ^ ^ ^ B ^ . Those norms 
includedthe principles accepted and recognizedby the 
international community of States as a whole and 
constituting the very basis of modern international law. 
Notable examples were non-intervention in the domestic 
affairs of States and respect for the sovereignty of States. 
There wasaclose connexion between the principles and 
norms of ^ ^ ^ ^ which formed the basis of the 
intemationallegal order and themoral aspirationsof 
all peoples. Those rules were considered indispensable 
audit was impossibletomakeprogresswithout them. 
Incurrent practice, treaties incompatible withperemp-
tory norms of general international law were considered 
v o i d ^ ^ ^ . Draft article 50 was acceptable tohis 
delegation, which would votein favour of it. 

The meeting rose a t lp .m. 

TWENTIETH PLENARY MEETING 

Monday, 12 may 1969, at 3.30 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Draft declaration on the prohibition of the threat or 
use of economic or political coercion in concluding a 
treaty (resumed from the previous metting ) 1 

1. The PRESIDENT invited the Conference to consider 
the draft declaration on the prohibition of the threat 
or use of economic or political coercion in concluding 
a treaty which had been recommended to the Conference 
by the Committee of the Whole in connexion with 
article 49. The draft declaration read: 

The United Nations Conference on the Law of Treaties, 
Upholding the principle that every treaty in force is binding 

upon the parties to it and must be performed by them in good 
faith, 

Reaffirming the principle of sovereign equality of States, 
Convinced that States must have complete freedom in per

forming any act relating to the conclusion of a treaty, 

1 See 57th meeting of the Committee of the Whole, paras. 1-4. 

Mindful of the fact that in the past instances have occurred, 
where States have been forced to conclude treaties under 
pressures in various forms exercised by other States, 

Deprecating the same, 
Expressing its concern at the exercise of such pressure and 

anxious to ensure that no such pressures in any form are 
exercised by any State whatever in the matter of conclusion of 
treaties, 

1. Solemnly condemns the threat or use of pressure in any 
form, military, political, or economic, by any State, in order 
to coerce another State to perform any act relating to the con
clusion of a treaty in violation of the principles of sovereign 
equality of States and freedom of consent; 

2. Decides that the present declaration shall form part of 
the Final Act of the Conference on the Law of Treaties. 

2. Mr. TABJJBI (Afghanistan) said that he wished first 
to introduce a draft resolution of a procedural nature 
submitted by his delegation (A/CONF.39/L.32/Rev.l), 
the purpose of which was to provide an organic link for 
the draft declaration on the prohibition of the threat or 
use of coercion. He particularly wished to point out 
that the word " military " had been inadvertently 
omitted from the title of the draft declaration when it 
was approved by the Committee of the Whole at the 
first session and should now be restored. 
3. With regard to his own delegation's draft resolution 
he proposed, as a purely procedural change, that para
graph 1 be amended to read " Invites the Secretary-
General of the United Nations to bring the declaration 
to the attention of all Member States of the United 
Nations and of those participating in the Conference as 
well as of the principal organs of the United Nations ". 

4. The PRESIDENT said that the wording just pro
posed by the representative of Afghanistan would be 
submitted to the Drafting Committee for consideration. 

5. Mr. MUTUALE (Democratic Republic of Congo) 
said that the word " force " as employed in the United 
Nations Charter and in article 49 of the draft covered 
all forms of force starting with threats and including, in 
addition to bombardment, military occupation, invasion 
or terrorism, more subtle forms such as technical and 
financial assistance or economic pressure in the con
clusion of treaties. The principle of good faith was 
paramount at all stages of the conclusion of a treaty and 
in order that the obligations it embodied might be 
assumed in good faith, there must be no threat of force 
at the time of its adoption. His delegation therefore 
supported the draft declaration. 

6. Mr. ALVAREZ TABIO (Cuba) said that his delega
tion shared the view that a restrictive interpretation of 
the expression " use of force " was incompatible with 
the spirit of the Charter. The concept of the use of 
force must cover all forms of pressure — military, 
political and in particular economic — and all such 
pressures must be condemned if inter-State relations 
and treaty law were to be established on a solid basis of 
equality. His delegation would therefore vote for the 
draft resolution submitted by Afghanistan. 

7. Mr. SECAREN (Romania) said that article 49 was 
of primary importance for the progressive development 
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of international law, and its application would help to 
promote the rule of law and to strengthen co-operation 
among nations. Article 49 meant that all forms of 
coercion, whether military, political or economic, 
exercised at the time of conclusion of a treaty, automat
ically resulted in the nullity of the treaty. The draft 
declaration was a valuable instrument which would help 
to ensure the widest dissemination of the principle 
embodied in article 49 and his delegation would there
fore vote both for the draft declaration and for the 
Afghan draft resolution. 

8. Mr. TSURUOKA (Japan) said that at the 48th 
meeting of the Committee of the Whole, the Japanese 
representative had said that his delegation would be 
unable to support the nineteen-State proposal (A/CONF. 
39/L.67/Rev.l/Corr.l) to add the words "includ
ing economic or political pressure " after the words 
" the threat or use of force " in article 49 of the Con
vention. The Japanese delegation had made it clear 
at that time that it was second to none in the support 
of the view that the exercise of political or economic 
pressure on another State in order to coerce it into 
concluding a treaty in violation of the principles of the 
sovereign equality of States and of freedom of consent 
must be universally condemned. It had nevertheless 
been unable to support the proposal in its original form 
as an amendment to article 49, for the very reason that 
the notion of " political and economic pressure ", 
however reprehensible it might be, had not yet been' 
sufficiently established in law to be incorporated into 
the convention as a ground for invalidating a treaty. 

9. His delegation had therefore welcomed the con
structive initiative of the sponsors of the amendment in 
withdrawing it and replacing it by a declaration con
demning " the threat or use of pressure in any form, 
military, political or economic, by any State, in order 
to coerce another State to perform any act relating to 
the conclusion of a treaty in violation of the principles 
of sovereign equality of States and freedom of 
consent ". 
10. In the same spirit, his delegation was prepared to 
support the proposal by Afghanistan designed to secure 
wider publicity and dissemination for the declaration. 
He must point out, however, that the mere formulation 
of principles and an attempt to promote the purposes 
of the proposal by dissemination were insufficient for the 
attainment of its lofty ideals. It was essential that the 
norm stated in article 49 should be observed in all good 
faith and in all its strictness by every State without 
exception, regardless of political, economic, social or 
ideological differences, and regardless of its political, 
economic, social or ideological affinity. What was 
really needed was the will and determination on the part 
of aU States to carry out that obligation. The Japanese 
delegation sincerely hoped that that will and determina
tion would be truly reflected in the actual conduct of 
States in international relations of the present day. 

11. Mr. NASCEMENTO E SILVA (Brazil) said that 
the declaration was a compromise text and should not 
be amended; the Drafting Committee could deal with 
the drafting changes that had been suggested. There 

might however, be some merit in including the Afghan 
proposal on dissemination of the declaration in the 
declaration itself. 

12. Mr. SMEJKAL (Czechoslovakia) said that his 
delegation maintained the position it had taken at the 
first session of the Conference and fully supported the 
draft declaration since it stressed the importance of the 
basic principle of international law that no coercion, 
whether military, political or economic, could be exerted 
in any form by any State in connexion with the conclu
sion of a treaty. 
13. His delegation also supported the Afghan draft 
resolution, particularly its operative paragraph 2 in 
which Member States were requested to give to the 
declaration the widest possible publicity and dissemina
tion. 

The draft declaration was adopted by 102 votes to 
none, with 4 abstentions} 

The draft resolution submitted by Afghanistan (A/ 
CONF.39/L.32/Rev.l) was adopted by 99 votes to 
none, With 4 abstentions? 

14. Mr. WERSHOF (Canada) said that his delegation 
had voted for the draft declaration because the Canadian 
Government fully subscribed to the provisions of its 
operative paragraph 1. 
15. Some representatives had expressed the view that 
the adoption of the draft declaration was consistent with 
their position that the word " force " in Article 2(4) of 
the United Nations Charter and in article 49 of the 
convention meant political or economic pressure as 
well as military force. The Canadian Government's 
position, as stated in the General Assembly and in other 
United Nations committees was that the word " force " 
as used in the Charter and in article 49 of the convention 
did not include political or economic pressure, but 
referred only to military force. His delegation wished to 
make that point clear. 

16. Mr. HUBERT (France) said that the reasons men
tioned by the Canadian representative had prompted 
his delegation to abstain in the vote on the draft 
declaration. 

17. Mr. ESCHAUZIER (Netherlands) said that some 
delegations had linked the draft declaration with 
article 49 of the convention and had argued that the 
word " force " as used in that article should be inter
preted as including political or economic pressure. 
While he respected their views, his Government's posi
tion was that the word "force " as used in Article 2(4) 
of the United Nations Charter and in article 49 of the 
convention referred to armed force alone. In fact, it 
could be argued that, if the term had been meant to 
cover economic or political coercion, there would haye 
been no need for the draft declaration. 
18. The Netherlands Government nevertheless dep-

2 For the adoption of an amended title and text, see 31st 
plenary meeting. 

3 Certain changes were subsequently made by the Drafting 
Committee. See 31st plenary meeting. 
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recated the use of any pressure or form of coercion 
and recognized the paramount importance of the 
declarationandtheneedforitswidedisseminationas 
proposed in the draft resolution just adopted. 

ARTICLED AFI^OVEO BYTHE COMMITTEE 
OF THE WHOLE ( ^ ^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ ^ ^ ^ 

^ ^ ^ ^ ( T r e a t i e s conflicting withaperemptory norm 
of general international law ^ ^ ^ ^ ^ 1 ) ( ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

19.The PRESIDENT invited the Conference to resume 
its consideration of article 50. 

20. Mr. KEARNEY(United States of America) said 
that although his delegation had voted for article 50 at 
thefirstsessioninthe Committee of theWhole, it now 
regarded that article with some concern. There was 
nothing very radical in the basic concept of the existence 
of certain rules fromwhichno derogationby way of 
treaty couldbetolerated. However, theultimateand 
most important questionwashowtheexistence, scope 
and content ofaperemptory norm were to be recognized 
and established. 
21. It was easy t o s a y t h a t ^ ^ ^ ^ existed because 
atreaty promoting slavery or piracy was clearly unen
forceable in existing international life,but it had taken 
many centuries to estabhsh the universal agreement that 
now existed concerning the fundamental illegality of 
piracy; in earlier times, protracted conflicts and even 
wars had resulted from arguments over practices in that 
field. The elimination of the use or misuse of letters of 
marque and reprisal, for example,wasasubject which 
had requiredavery long time before widely acceptable 
international rules could be worked out. In time, there 
had come to bearecognition on the part of most States 
thattherewas a ruleprohibiting private vesselsfrom 
engaging in hostilities on the high seas and that that rule 
was peremptory. From that time forward, States were 
nolongerfreetocontract,bywayoftreaty,to engage 
inconduct violating the rule. 

22. That was aprocess of development throughcom-
munity action which hadneeded a considerabletime. 
Instant declarations and paper resolutions did not 
estabhsh customary international law,much less did they 
give itaperemptory character. What was required to 
estabhsh customary international law wasaconsiderable 
bodyof establishedpracticethatsupportedthenorm. 
To give a norm of customary international law a 
peremptory character, State practice must be unam
biguous and, as set forth in the present text of article 50, 
its peremptory character must be accepted and 
recognized asamatter of legal obligation by the interna
tional community of States as awhole. That would 
clearly require, asamimmum, the absence of dissent by 
any important element of the international community. 

23. In accordance with its understanding of the nature 
of theprocessthat resulted inthe establishment of a 
peremptory norm and me need for impartial determina
tion ofaclaimthataparticular treaty had been affected 
by suchanorm, his delegation supported article 50. 

24. Mr. KOULICHEV (Bulgaria) said that the concept 
o f ^ ^ ^ ^ o n which article 50 was based, had been 
so widely approved at the first session that it was 
regrettable that the text recommended by the Committee 
of the Whole had not received unanimous support. 
His delegation attachedgreatimportanceto that text, 
which it considered one of the foundations of the future 
convention on the law of treaties, although it was 
prepared to give careful consideration to any suggestions 
for its possible improvement. 
25. Among the objections put forward to article 50 
was its very general character and lack of precision, as 
weff asthemadequacy of itsdefinitionof ^ ^ ^ ^ . 
His delegation, whilefullyawareofallthe difficulties 
connectedwiththeproblemof identifying peremptory 
normsof general international law, had theimpression 
thatthosedifficulties, mostof whichwereinherentin 
the identification of all customary norms of general 
international l a w t o w h i c h ^ ^ ^ ^ ^ belonged, had been 
verymuchexaggeratedbywriters,aswellasbysome 
of the representatives whohadspokenon the question 
during thedebate. Although article50 certainlyleft 
something to be desired from the point of view of the 
theory of international law, andevenfromthepoint 
of viewof itspracticalapplication, inmostcasesthe 
criterion it set up, which had been corroboratedby 
practical experience, would serve to establish the 
peremptory nature of a given rule with sufficient 
certainty. 
26. Therule set forth inarticle50hadbeen studied 
with particular care both by the International Law 
Commission and by the Conference. In those con
ditions, it was significant that even those who criticized 
the present text of article 50, while recognizing the 
positive nature of the principle expressed in it, had been 
unable to makeamore constructive contribution, except 
oncertainpoints of detail, to theformulationof the 
rule. It must be admitted mat the present text reflected 
a stage of development in international law beyond 
which it wouldbe difficult for the Conferencetogo. 
The Conference should rather confineitselftonoting 
the consequences which the undeniable existence of the 
rulesof ^ ^ ^ ^ h a d onthelawof treaties, atask 
which was satisfactorily accomplished in articles 50,61 
and 67. 
27. Muchemphasishadbeenplacedonthe need for 
establishing some procedure for the objective settlement 
of disputes by determining whether treaties conformed 
w i t h ^ ^ ^ ^ . His delegation, however,was formally 
opposed to all attempts to subordinate the adoption of 
the rule of article 50 to the prior estabhshment of 
safeguardsagainst abuses. The existence of norms of 
^ ^ ^ ^ w a s a r e a h t y which had itsproper place in 
the convention onthelawof treaties, independently of 
any procedure which might be provided in the con
vention for the settlement of disputes. 
28. One argument which had been advanced against 
article 50 was that its lack of precision might open the 
door to abuses and so endanger the stability of con
tractual relations. His delegationwas convincedthat 
any such fear was exaggerated. There was no text in 
all the draft articles, no matter how clearly formulated^ 
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which could not give rise to abusive interpretations and 
applications if the States which applied it failed to 
exercise good faith. Moreover, the concept of jus 
cogens was not the only one in international law, and 
especially in the law of treaties, which could be more 
easily illustrated by examples than given a precise 
definition. It should not be taken for granted that 
abuses would be inevitable. When another concept of 
contemporary international law, the general principles 
of law, had been mentioned in the Statute of the Inter
national Court of Justice, doubts had been expressed 
whether it was possible to identify the principles in 
question, and there had been fears of an abusive 
application. But the practice of States and international 
jurisprudence had shown that those fears were ground
less and that the general principles of law had a definite 
place in international law. Moreover, the practical 
effects of the principles expressed by article 50 should 
not be exaggerated. It was easy to understand that few 
States today would decide to conclude a treaty which 
betrayed an intention to violate a norm of jus cogens, 
and thereby affront the conscience of the entire inter
national community. In practice, conflicts between 
treaties and jus cogens would not occur very often. 

29. Both in the practice and in the theory of inter
national law article 50 could play a preventive role by 
attaching the sanction of nullity to any contractual 
violation of the rules which served the higher interests 
of the entire international community and from which 
no derogation was permitted. Thus, far from consti
tuting a source of difficulties and abuses in relations 
between States, the rule in article 50 would help to 
strengthen the role of international law in those relations. 
For those reasons, his delegation fully supported 
article 50 as recommended by the Committee of the 
Whole. 

30. Mr. RUEGGER (Switzerland) said that the attitude 
of his delegation to article 50, which many countries 
friendly to his own considered of the highest importance, 
had not changed since the first session. From the 
human or moral point of view, it was reassuring to hear 
so many similar statements concerning the priority 
which should be given to rules to safeguard respect for 
human rights. His own Government, for example, 
considered that the various Geneva conventions for the 
protection of war victims constituted a milestone in 
international law. Morality, however, was one thing, 
but law was another; even natural law, by virtue of a 
few convincing examples, did not authorize a leap into 
the unknown. If rules were to be established which 
went beyond international conventions and customary 
law, it was necessary to apply the principles which 
everywhere governed the creation and revision of con
stitutions. 

31. As at present worded, article 50 would only be a 
source of uncertainty. How was it possible to ask 
even those parliaments which were most favourable to 
the development of international law to accept in 
advance norms which were not only vague, but were 
unaccompanied by the necessary safeguards for States? 
Article 50 stated that a peremptory norm of general 

international law was a norm accepted and recognized 
by the international community of States as a whole. 
But who was to express that universal consent, in other 
words, who was the international legislator? With all 
due respect for the United Nations General Assembly, 
he could not believe that one of its resolutions, perhaps 
adopted by only a small majority, could ever constitute 
jus cogens. And as the United Kingdom representative 
had pointed out, there was no sufficient indication as 
to how a rule could be declared to take priority over 
a treaty. Like the French representative, therefore, he 
regretted that he found it necessary to take a negative 
attitude to article 50 since in his view, if international 
law was to progress, there should be no departure from 
the firm, existing foundations of the law. 

32. Mr. YASSEEN (Iraq) said that the international 
legal order already recognized a hierarchy of inter
national rules. Those were rules which took priority 
over others, so that it could be said that the system 
provided for in article 50 was already a part of 
positive international law. No one would deny now
adays that a treaty for the legalization of slavery or 
procuring for immoral purposes was void ab initio; it 
would be void because the rules prohibiting those 
activities were rules of jus cogens. Although there 
might be some cases where the application of that 
system could present difficulties, such difficulties should 
not be invoked as a pretext for not recognizing the 
system as such, since the international community 
already possessed the appropriate means for solving 
them. Institutional deficiencies in international law 
ought not to be a reason for denying the existence of a 
system, which clearly already existed, namely, that 
which provided for the priority of jus cogens in the 
international juridical order. 

33. In his opinion, to attempt to make the acceptance 
of article 50 dependent on the recognition of some 
compulsory means for solving disputes would be an 
obstacle to the institutional development of international 
law. The recognition of existing norms could provide 
valid and effective grounds for the future establishment 
of institutions which would defend those principles and 
norms. For those reasons, his delegation was in favour 
of article 50 as adopted by the Committee of the Whole 
at the first session. 

34. Mr. TORNARITIS (Cyprus) said that he found 
article 50 acceptable and he would support it for the 
reasons stated by his delegation in the Sixth Committee 
of the General Assembly on a number of occasions, and 
more recently at the 53rd meeting of the Committee 
of the Whole. Difficulties could of course arise over 
the application of article 50, as with that of any legal 
provision, but he did not believe that those difficulties 
were insurmountable. In municipal law, the concept 
of " public policy " was not clearly defined and had 
been described as an " unruly horse " but ways and 
means had been found to tame it. 
35. Article 50 constituted a firm progressive step in 
the process of codification of the law of treaties and the 
important principle it embodied deserved the full support 
of the Conference. 



10^ plenary n^eet^n^ 

3^. Mr. MARESCA (Italy) said thathis delegation had 
given fullconsiderationto the objectionsput forward 
against the rule embodiedinarticle 50. 

3^. It had been said that the International Law Com
mission, by adopting article 50, had introducedanew 
and important concept into international law. In fact, 
theconceptof ^ ^ ^ ^ h a d b e e n i n e x i s t e n c e f o r a 
long time before that Commission formulated article 50; 
i thaddeep roots in international lawand derived its 
origin in part from concepts of natural law. During 
the past thirty years,the more extreme members of the 
positivist school had held that there was no international 
law outside treaty law. Gther writers had, however, 
pointed out that international law consisted not only 
of treatylawbut also of customary law; therules of 
customary international law were based on the legal 
conscience of States and werebindingevenonStates 
which had not participatedintheir formation. In the 
body of customary international law,therewasavery 
small number of rules which admitted of no derogation 
and whichwere precisely therules of ^ ^ ^ B ^ . It 
wasasignificant fact that the existence ofsuch rules had 
been recognized asearly as 1914byAnzilotti, oneof 
the greatest exponents of the positivist school of thought. 

3^. Since therules of ^ ^ ^ ^ ^ were essentially cus
tomary rules, no definitive enumeration of them could be 
given; they wereinprocess of historical formation and 
any attempt to enumerate them would restrict the 
possibilities of their future development. From his 
own experience, he could cite the example of the clause 
which he had had the honour of proposing for inclusion 
in the four Geneva Conventions of 12 August 1949 on 
the protection of prisoners of war, the sick and wounded 
and civilians intime of war. The clause, which had 
been included in all those four humanitarian Con
ventions, read^ ^NoHighContractmgFarty shallbe 
allowed to absolve itself or any other High Contracting 
Farty of anyliability incurred by itself or by another 
HighContracting Farty in respect of breaches referred 
to in the preceding Article.^ Similar rules could be 
cited, drawn from such important instruments as the 
Universal Declaration of Human RightsandtheCon-
vention on the prevention and Funishment of the Crime 
of GenocideB 

39. Rules of ^ ^ ^ ^ weretobefoundessentially 
mthe following three major categories^ first,the rules 
intended to safeguard the fundamental rights of the 
human person; secondly, the rules concerning the 
preventionof theuse of force andthe maintenance of 
peace — a treaty whereby two or moreStates agreed 
to wage war could constitute a crime against peace; 

4 See articles 50 and 51 of the Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, articles 51 and 52 of the Geneva 
Convention for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea, 
articles 130 and 131 of the Geneva Convention relative to the 
Treatment of Prisoners of War and articles 147 and 148 of 
the Geneva Convention relative to the Protection of Civilian 
Persons in Time of War; United Nations, Treaty Series, vol. 75, 
pp. 62 and 64, p. 116, p. 238 and p. 388 respectively. 

s United Nations, Treaty Series, vol. 78, p. 277. 

thirdly, the rules for the protection of the independence 
of States — a treaty on the lines of the eighteenth 
century agreements for the partition of Poland would 
now constitute a violation of a peremptory norm of 
international law. Those norms had certain factors in 
common. In the first place, they were norms of general 
international law acknowledged by the international 
community as a whole, that was to say they were based 
on the legal conscience of the whole of mankind. In 
the second place, they were in a sense the exception 
rather than the rule, with the consequence that a State 
which invoked a norm of jus cogens must establish the 
norm's existence and demonstrate that the norm invoked 
was recognized by the international community at large 
as a peremptory norm of international law. 

40. The problem then arose of the method whereby it 
would be possible to determine whether a norm of jus 
cogens existed as such. His delegation considered that, 
in case of disagreement, that task could only be 
performed by an objective authority. It was essential 
that the convention should make provision for proce
dure to ascertain the existence of a norm of jus cogens 
and to settle any disputes that might arise on that 
issue. The existence of such a procedure was essential 
in order to give the norms of law the necessary degree 
of certainty. For those reasons, his delegation urged the 
Conference to adopt both article 50 and article 62 bis. 

41. Mr. TALALAEV (Union of Soviet Socialist repub
lics) said he had not found the objections to article 50 
very convincing. The question whether a particular 
rule constituted a peremptory norm was perhaps not 
always absolutely clear, but in practice it was always 
possible to determine which norms were peremptory. 
All delegations agreed that there did exist rules of jus 
cogens and specific examples of such rules had been 
given during the discussion. In his delegation's view 
the peremptory norms of international law were, above 
all, the fundamental principles of contemporary inter
national law. In particular, all leonine and similar 
unequal treaties which had been concluded in violation 
of the principle of the sovereign equality of States came 
under article 50. Unequal treaties and other treaties 
which violated that basic principle were illegal. 

42. Article 50 recognized the existence of rules of 
international legality which were acknowledged by the 
whole community of States irrespective of their political 
or social systems. Those rules were equally binding 
upon all States and were criteria of international legality. 
That being so, article 50 was fully supported by his 
delegation. 

43. Mr. RAMANI (Malaysia) said that, at the 56th 
meeting of the Committee of the Whole, his delegation 
had expressed reservations over the extremely ambiguous 
and imprecise language used in article 50 and its equally 
ineffective content. It had hoped that the text would 
have been improved but, unfortunately, the new text 
provided no assistance in determining what constituted 
a peremptory norm and what such a norm involved. 

44. Apart from the claim to invalidity made by one of 
the parties to a treaty on the basis of article 50, another 
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more disturbing situation could arise. After atreaty 
had been properly negotiated and concluded by two 
States within therealities of their mutual relations, a 
third State which was a stranger to the treaty could, 
on the basis of article 50, choose to disregard the rights 
and obligations created by the treaty as between 
theparties. Suchasituation was obviously unaccept
able. 
45. It had been suggested byanumber of speakers that 
theprovisionsof theUnited Nations Charter contained 
some peremptory norms of international behaviour. 
Therecenthistory of international relations,however, 
bristled with problems that had arisen precisely because 
of the disregard of such norms by some States,whereas 
other States claimed that they had in fact conformed 
with the norms in question. Article 50 would not help 
in any way to solve suchproblems^ itwould merely 
open another door to claims of invalidity of treaties, not 
only by the parties but also by others. 
46. For those reasons, although his delegation favoured 
theprinciple of the recognitionof ^ ^ ^ ^ , it was 
unableto go the fulllength to which the article inevitably 
led. It would therefore beunable to vote in favour 
of article 50. 

47. Mr. ESCHAU^IER (Netherlands) said that, 
although his delegation would vote for article 50, he was 
bound to place onrecordthefact thathe shared in 
large measure the concern expressed by other delegations 
regarding the lack of clarity of the concept o f ^ ^ ^ ^ 
andthepossibility of confiicting interpretations which 
could arise as aresult. It was for that reasonthat, 
as stated at the first session,the Netherlands delegation 
attached particular importance to the procedure for 
invalidation on grounds of a violation of a rule of 
^ ^ ^ ^ . Theadoptionof asatisfactory procedure 
for the settlement of disputes,which meant particularly 
article 62 ̂ , w a s thus very relevant to article 50. 

4^.Mr.TYURTN(ByelorussianSovietSocialistRepub-
lic) said that it was a characteristic of all times that 
changesin contemporary lifeledto changes ininter
national law. The most important aims of contem
porary international law were to consolidate world 
peace and security andto guaranteethefreedomand 
independence of peoples, and it was those aims that had 
led tothe emergence of the rules and principles o f ^ 
^ ^ ^ , which were generally recognized and from which 
Státescould not depart in their bilateral or multilateral 
treaty relations. Among those important new prin
ciples were theprohibitionof wars of aggression, the 
prohibition of the threat and use of force, the principle 
that disputes mustbe settled onlyby peaceful means 
and the principle of national self-determination. In 
addition to the establishment of the new rules, such long-
recognized principles of international law as respect for 
State sovereignty,non-iuterference in the internal affairs 
of States, equal rights of States and conscientious 
observance of international commitments were being 
further developed and consolidated. 
49. Article 50 was designed to ensure that treaties 
would notbeusedas acoverfor actionscontraryto 
the basic tenets of international law. Although the 

principle of strict observance of international obligations 
must be upheld, it must be realized that not all treaties 
were supported by mternational law. To be valid, they 
had to comply with the letter and spirit of theUnited 
Nations Charter, Articlel03 of which stated^^In the 
event of a conflict between the obligations of the 
Members of the UnitedNations under thepresentCharter 
and their obligations under any other international 
agreement, their obligationsunder thepresentCharter 
shallprevail". The clear provisions of that article of 
the Charter demonstrated the existence of principles 
o f ^ ^ ^ ^ . 
50. There was no need to define the rules o f ^ ^ ^ ^ ^ 
or to enumerate them in the present convention. The 
convention wasintendedto codify thelawof treaties, 
not the rules of ^ ^ ^ ^ . Article 50 dealt satis
factorily withthe only problemwhichwasrelevantby 
stating the prohibition of anydeparture from the rules 
o f ^ ^ ^ ^ . 

51. Mr. REDGNDG-GGME^ (Costa Rica) said that 
article 50 gaveasatisfactory solution to the old dispute 
regarding the primacy of positive law over international 
morality or v ^ - v ^ ^ . 
52. It safeguarded the principle of security in legal 
relations by making a treaty applicable in the first 
instance; at the same time, it provided for the possibility 
that itmight give way to ahigher principle. Gther 
delegationshad stated fully andadequately the argu-
mentsinfavour of article 50 andthere was no need 
for him to reiterate them. He only wished to stress 
thatarticle50wasin keeping with acentury-oldtra-
dition in his country, according to which the legal 
order — both internal and international — was based 
on higher moral principles. 

53. Mr. AL^ARE^ (Uruguay) said that, in the Com
mittee of theWhole, his delegation had pointed out that 
the meaning and scope of article 50 as drafted by the 
International Law Commission were simple and that 
thearticle^wouldhaverelativelylimited effects"; it 
hadgone onto say that^the international community 
recognized certain principles which chimed with its 
essential interests and its fundamental moral ideas" 
and that^ i t was not enough to condemn the violation 
of thoseprinciples;itwas necessary to laydownthe 
preventive sanctionof absolutenullity"of the treaty 
which constituted the^preparatoryact"of that viola
tion. At the same time, his delegation had stressed 
that it was important not to exaggerate the scope of the 
principle^eitherinapositivedirection,by making of 
it amystiquethatwouldbreathefreshlifemtomter-
nationallaw^rinanegativedirectio^byseeingmit 
an element of the destruction of treaties and of 
anarchy."^ 
54. In his delegation's view, the amendments submitted 
atthefirstsessionbyRomamaandtheUSSR(ABCGNF. 
39BC.lBU.25^BCorr.l), by the United States (AB 
CGNF.39BC.IBU.302) and by Greece, Finland ^nd 
Spam(ABCGNF.39BC.lBU.306andAdd.Iand2)had 
allprovedusefulto theDraftingCommittee and had 

^See 53rd meeting of the Committee of theWhole, para. 48. 
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enabled it toimprove the text of article 50 toapoint 
which it would be very difficult to surpass. For those 
reasons, his delegation wouldsupport ar t icle50asi t 
now stood. 

55.Mr. DENIS (Belgium) said that his delegation would 
welcome the introduction into international treaty 
relationsofanethicalprinciple such as that embodied 
inart icle50,but it foundthetext difficult to accept 
even with the improvements made by the Committee of 
the Whole. 
56. The purpose of the codification of the law of 
treatieswastoprovide stability andsecurityintreaty 
relations,but unfortunately article50seriously jeopar
dized that security. Wherever the convention made an 
exception t o t h e ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ rule, it had done 
so in clear, precise and detailed terms. Article 50 also 
constituted an exception to the ^ ^ ^ ^ ^^v^^^ 
rule but,inthat case, no such precaution had been taken 
because it hadproved impossible to define the concept 
o f ^ ^ ^ ^ . The main reason was that, as had been 
pomted out byFrofessorTunkin at the Uagonissi Con
ference on the subject inl966,the concept wasanew 
oneB It was in fact so new that the discussion on 
article 50 in the Committee of theWhole had provided 
no information of any certainty aboutthe content of 
the rule or how it was to be applied in practice. 
57. The concept of^publicorder"had been success
fully applied inmunicipallawbecausemunicipal law 
constituted an organized legal order. The international 
legal order, however, was as yet unorganized and to 
incorporate the concept of ^ ^ ^ ^ into it would 
thereforebepremature. It wouldevenbe dangerous 
becauseof the possibility of abuseifthearticlewere 
appliedinsituationsoutsidethescope of international 
law. For those reasons his delegation had finally come 
to the conclusion that it must vote against article 50. 

5^. Mr. DIGF (Senegal) said that the text of the 
article had been substantially improved. There had 
been alarge majority infavour of article 50 inthe 
Committee of theWhole and the present discussion had 
shown that there was now overwhelming support for 
it. Nevertheless, hisdelegationstill entertainedsome 
misgivings, because the discussion had shown that there 
remained differences of viewwith regard to the character 
of peremptory norms, norms which it had not been 
foundpossibleeithertodefmeor toenumerate. His 
delegation could not be satisfied with the mere statement 
of the rule, if the meaning and content of the rule were 
to remain in doubt. Its concern could only be allayed 
if effective safeguards, and particularly procedural 
safeguards, were included in the convention. Article 62 
was not enoughs article 6 2 ^ m u s t also be included for 
thereasons statedby hisdelegationatthe 43rd and 
96th meetings of the Committee of theWhole. 
59.His delegation's final attitudeto article50 would 
thus dependonthe fate of a r t i c l e 6 2 ^ . Since that 

7 Conference on International Law, Lagonissi (Greece), 
Papers and Proceedings: II, The Concept of Jus Cogens in 
International Law (Geneva, Carnegie Endowment for Inter
national Peace), p. 87. 

article had not yet come before the Conference, his 
delegation reserved its position and would therefore 
not be able to vote in favour of article 50. It would 
abstain from voting both on that article and on 
article 61, just as it had done on paragraph 5 of ar
ticle 41, in the hope that the principles contained in 
article 62 bis, which was a necessary complement to 
article 62, would finally be adopted by the Conference. 
60. He wished to place on record that the Government 
of Senegal made its acceptance of Part V of the con
vention conditional upon the inclusion of adequate 
machinery, with sufficient safeguards, for the settlement 
of disputes. 

61. Mr. EL-BACCOUCH (Libya) said that his delega
tion endorsed the idea contained in article 50, which 
constituted a step forward in the codification of inter
national law. 
62. It was generally recognized, both by jurists and by 
States, that there existed a number of fundamental 
norms of international law from which no derogation 
was permitted and on which the structure of inter
national society was based. Although his delegation 
would have preferred a clearer wording for the article 
and would have favoured the use of the term " public 
order " instead of " jus cogens ", it would nevertheless 
vote in favour of the article, on the understanding that 
the terms " jus cogens " and " public order " were 
interchangeable. 
63. His delegation construed the expression " a norm 
accepted and recognized by the international community 
of States as a whole " i n a liberal manner. Actual 
unanimity on that issue was not essential; it was 
sufficient that a legal norm should be upheld by the 
overwhelming majority of States for it to have the 
character of jus cogens. On that understanding, his 
delegation would vote in favour of article 50 as submit
ted to the Conference. 

64. Mr. VEROSTA (Austria) said that, in the vote on 
article 50 at the first session, his delegation had 
abstained. The formulation of the article had now been 
greatly improved, however, although a few points still 
required clarification and his delegation would accord
ingly vote for article 50 on the understanding that some 
necessary procedural machinery for the settlement of 
questions raised by the article would be set up. His 
delegation had been encouraged in that connexion by 
the evident support for article 62 bis. 

65. The PRESIDENT invited the Conference to vote 
on article 50. 

At the request of the representative of France, the 
vote was taken by roll-call. 

Morocco, having been drawn by lot by the President, 
was called upon to vote first. 

In favour: Morocco, Nepal, Netherlands, Nigeria, Pakistan, 
Peru, Philippines, Poland, Republic of Korea, Republic of Viet-
Nam, Romania, Saudi Arabia, Sierra Leone, Singapore, Spain, 
Sudan, Sweden, Syria, Thailand, Trinidad and Tobago, Uganda, 
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist 
Republics, United Arab Republic, United Republic of Tanzania, 
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United States of America, Uruguay, Venezuela, Jugoslavia, 
Gambia, Afghanistan, Algeria, Argentina, Austria, Barbados, 
Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist 
Republic, Cambodia, Cameroon, Canada, Central African 
Republic, Ceylon, Chile, China, Colombia, Congo (Brazzaville), 
Congo (democratic Republic of), Costa Rica, Cuba, Cyprus, 
Czechoslovakia, Dahomey, L^enmarl̂ , Dominican Republic, 
Ecuador, El Salvador, Ethiopia, Federal Republic of Germany, 
Finland,Ghana,Greece, Guatemala, Guyana,HolySee,Hon^ 
duras, Hungary, India, Indonesia, Iran, Ira^, Israel, Italy, 
Ivory Coast, lamaica, Kenya, Kuwait, Lebanon, Lesotho, 
Liberia, Libya, Madagascar, Mauritius, Mexico, Mongolia. 

^ ^ ^ B Switzerland, Turkey, Australia, Belgium, France, 
Liechtenstein,Lu^embourg,Monaco. 

^ ^ ^ ^ ^ B N e w ^ e a l a n d , Norway, Portugal, Senegal, South 
Africa, Tunisia, United Kingdom of Great Britain and Northern 
Ireland, Gabon, Ireland, lapan, Malaysia, Malta. 

66. Mr. HAYES (Ireland) said that his delegation had 
abstained in the vote on article 50 not because it opposed 
the principle of ^ ^ ^ ^ ^ but because neither the 
International Law Commission nor the Conference had 
yet succeeded in devising a definition of ^ ^ ^ ^ 
which would clearly identify at any given time the 
principles it comprised. It was obvious that there was 
no general agreement among delegations as to which 
principles comprised the total body of ^ ^ ^ ^ at 
present andthatthespontaneous growth of any such 
agreement in the future was unlikely as the content 
o f ^ ^ ^ ^ would clearly be subject to variations from 
time to time. The principle embodied in article 50 
would prove unworkable inpractice and would con
stitute a threat to the stability of treaty relationships 
unless associatedwith someindependent and authori
tative means of deciding whether aprinciple invoked 
byapar tyas^^^^wasmfac taperemptorynorm. 

67. His delegation considered the procedures set out 
in articles 62 and 62^adequate and if those articles 
were accepted, his delegation could support article 50. 
Pending acceptance of those articles, however, it had 
been compelled to abstain on article 50. 

6^. Mr. TSURUOKA (Japan) said that, as his delega
tion had stated at the 55th meeting of the Committee 
of the Whole, it beheved it was natural for the com
munity of nations to feel the need for peremptory norms 
of international law and it was therefore sound to 
establish the principle of ^ ^ ^ ^ . The question 
was,what were peremptory norms of international law 
and who was to determine which norms were peremptory 
and were to be applied toaparticulartreaty while ensur
ing its consistent and universalapplication. Thoseques-
tions were primarily ofalegal nature and could not be 
left tobesettledthroughthemeanstobe established 
on an^^^bas i sbe tween the parties to the dispute. 
Article 50,while allowing for subsequent modification, 
didnot specify whatthe existing rules of ^ ^ ^ ^ 
were and that was why his delegation had submitteda 

proposal (ABCGNF.39BC.1BL.339) to provide for the 
settlement by the International Court of Justice of 
disputes relating toaclaim under article 50 or article61. 
Although that proposal had not been accepted, his 
delegation remained convinced that adoption of the 
concept o f ^ ^ ^ ^ ^ should be linked with an assurance 
of adjudicationby the highest legalorgan of the com
munity of nations and it was for that reason that it 
had been unable to vote for article 50. 

69. He wished to place on record his delegation's 
position on article 50,which was that the parties to the 
conventiononthelaw of treaties shouldbeguidedin 
the futureby wisdom inthegeneralapplicationof the 
article to specific cases; in particular, they should develop 
sound State practice maintaining consistency and objec
tivity in applying strictly and scrupulously the 
requirements of a peremptory norm of generalinter-
nationallaw, that was to say ^ a n o r m accepted and 
recognized by the international community of States 
as a whole as a norm from which no derogation is 
permitted". 

70.Mr.SINHA (Nepal) said his delegation was highly 
gratified that article 50,which embodied one of the most 
fundamental provisions in the whole convention, had 
been adopted by a substantial majority. He would 
nevertheless haveliked to seethe words^at the time 
of its conclusion"omitted,since they made the article 
slightly less definite, and a reference included in the 
articletoparticular uncontestednorms of ^ ^ ^ ^ , 
such as the renunciation of war and the suppression of 
slavery and piracy. A treaty violating the United 
Nations Charter or stipulating the practice of ^ ^ ^ ^ 
or racialdiscriminationwould alsobe contrary t o ^ 

^ ^ ^ ^ ^ ^ - ^ 

71. Mr.YASSEEN, Chairman of the Drafting Com
mittee, said that articles 51to61constitutedSection3 
of Par t^of the convention. 
72.Two amendments to the title of article 51 had been 
referredtotheDraftmgComn^tteeby the Committee 
of the Whole at the first session. Gne, by the Republic 
of ^iet-Nam (ABCONF.39BC.lBL.222BRev.l) pro
posed that the title be amended to read^Termination 
ofatreatyorwithdrawaloftheparties"; the other by 
Greece (ABCGNF.39BC.lBL.314BRev.l)was to change 
the title to^Termination of or withdrawal fromatreaty 
byaparty in virtue of the provisions of the treaty or by 
consent of the parties". The Draftmg Committee took 
the view that the Greek amendment reflected the 
contentof the article andthereforeproposedthatthe 
title be amended to read^Termination of or withdrawal 
fromatreaty under its provisions or by consent of the 
parties". 

73. The introductory clause of article 51, as approved 
by the Committee of theWhole, read^Atreaty may 
be terrninatedoraparty may withdraw fromatreaty" 
TheDrafting Committee considered that the wording 



108 Plenary meetings 

should be brought into line with the beginning of 
article 39, paragraph 2, and had therefore redrafted the 
introductory clause to read^The termination ofatreaty 
orthe withdrawal ofapartymay take place". Another 
amendment to the text of article 51 concerned sub
paragraph (̂ ) as approvedby the Committeeof the 
Whole which read^in conformity with the provisions of 
the treaty allowmg such termination or withdrawalB'In 
the Drafting Committee's view, the words fallowing 
such terminationorwithdrawal"were superfluous and 
it had therefore deleted them. 
74.TheDrafting Committee consideredthat the title 
of article 53 as proposed by the IntemationalLaw Com
mission was not qmtemhne with the provisions of the 
article. It had therefore amended it to read^Denun-
ciation of or withdrawal from a treaty containing no 
provision regarding termination, denunciation or 
withdrawal". 
75. In the Drafting Committee's opinion the title of 
article54 should be brought mto line withthe title it 
had proposed for article 51 and it had therefore 
amended it toreada ^Suspensionof theoperationof 
a treaty under its provisions or by consent of the 
parties". 
76. Ithaddeletedthewords^allowingsuchsuspen-
sion"insub-paragraph(^)of article 54, in linewith 
the similar amendment ithad made to sub-paragraph (̂ ) 
of article 51. 
77. The title of article 55 in thelnternationalLaw 
Conrmission's draft was^Temporary suspension of the 
operationof amultilateraltreaty by consentbetween 
certain of the parties only". The Drafting Committee 
had decided to delete the word^temporary" since 
any suspension was by nature temporary, and to replace 
the word^consent"by the word^agreement", the 
word used in the text of the article. 
7o4 The Drafting Committee had noted that the French 
version of article 26, on the application of successive 
treaties relating to the same subject-matter, referred to 
^ ^ ^ ^ ^ ^ ^ and ^ ^ ^ ^ ^ ^ ^ ^ . That 
wording had not always been followed in article 56 
as approved by the Committee of theWhole,whereth2 
words ^ ^ ^ ^ ^ and ^ ^ ^ ^ ^ ^were used. 
The Drafting Committee had therefore made the neces
sary changes in both the title and the text of the article. 
79. The Drafting Committee had considered that there 
wasalack of balanceinthe structure of paragraph2of 
article59 as approved by the Committee of theWhole. 
Wnî e the introductory clause, read in conjunction with 
sub-paragraph(^),wasclearenough,the same clause, 
when read inconjunctionwithsub-paragraph(^), did 
notclearly statethegrounds onwhtchafundamental 
change of circumstances might notbe invoked. The 
Committee had therefore decided to add the words^as 
aground for tern^ating or withdrawing fromatreaty" 
in the introductory clause of operative paragraph 2. 
The clause, as amended, covered both sub-para
graphs^) and (^). 
^0. Thetide of article 60 as adopted by thelnterna
tionalLaw Commission read^Severance of diplomatic 
relations",and was in conformity with the text of the 

article. The Committee of the Whole had subsequently 
inserted the words " or consular " after the word 
" diplomatic " in the text of the article and the Drafting 
Committee considered that the corresponding change 
should also be made in the title, as proposed by Hungary 
(A/CONF.39/C.1/L.334). 
81. In article 61, the Drafting Committee had added 
the words " (jus cogens) " to the title, since they 
appeared in the title of article 50. 
82. The text of article 61 remained unchanged except 
in the Spanish version; the Spanish-speaking members 
of the Drafting Committee had suggested that the words 
" será nulo " should be replaced by the words " se 
convertirá en nulo ". The change had been made after 
consultation with other Spanish-speaking representatives. 

Article 51 s 

Termination of or withdrawal from a treaty under its provisions 
or by consent of the parties 

The termination of a treaty or the withdrawal of a party 
may take place: 

(a) In conformity with the provisions of the treaty; or 
(b) At any time by consent of all the parties after con

sultation with the other contracting States. 

Article 51 was adopted by 105 votes to none. 

Article 52 8 

Reduction of the parties to a multilateral treaty below 
the number necessary for its entry into force 

Unless the treaty otherwise provides, a multilateral treaty 
does not terminate by reason only of the fact that the number 
of the parties falls below the number necessary for its entry 
into force. 

Article 52 was adopted by 105 votes to none. 

Article 53 э 

Denunciation of or withdrawal from a treaty containing no 
provision regarding termination, denunciation or with
drawal 

1. A treaty which contains no provision regarding its 
termination and which does not provide for denunciation or 
withdrawal is not subject to denunciation or withdrawal unless: 

(я) It is established that the parties intended to admit the 
possibility of denunciation or withdrawal; or 

(Z>) A right of denunciation or withdrawal may be implied 
by the nature of the treaty. 

2. A party shall give not less than twelve months' notice of 
its intention to denounce or withdraw from a treaty under 
paragraph 1. 

83. Mr. BRAZIL (Australia) said that sub-para
graph 1 (b) of article 53 read " a right of denunciation 
or withdrawal may be implied by the nature of the 

8 For the discussion of articles 51 and 52 in the Committee 
of the Whole, see 58th and 81st meetings. 

9 For the discussion of article 53 in the Committee of the 
Whole, see 58th, 59th and 81st meetings. 

An amendment was submitted to the plenary Conference 
by Iran (A/CONF.39/L.35). 
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treaty ". That particular element did not appear in the 
International Law Commission's text of the article; it 
had been originally inserted at the 59th meeting of the 
Committee of the Whole by the narrow vote of 26 to 
25, with 37 abstentions. It had been proposed as an 
amendment (A/CONF.39/C. 1/L.311) by the United 
Kingdom delegation, which had argued that a broad
ening of the availability of implied denunciation would 
lessen the likelihood of resort to the more drastic 
grounds of termination set forth in Part V. Having 
reflected on the matter, the Australian delegation 
doubted whether that in itself was a good reason for 
inserting a ground of termination in Part V. It now 
considered that the better approach was the one adopted 
in the original text, under which implied termination or 
denunciation depended upon the implied intention of the 
parties. The character of the treaty was only one of the 
elements to be taken into account. The Australian 
delegation therefore requested a separate vote on sub
paragraph 1 (b) of article 53. 

84. Mr. DE LA GUARDIA (Argentina) said that he had 
consulted a number of Spanish-speaking delegations 
regarding the use of the word " retirada " in the Spanish 
version of articles 51 and 53. They had agreed that it 
would be better to say " retiro ", as had been suggested 
by the representative of Ecuador at the 16th plenary 
meeting in connexion with article 40. 

85. The PRESIDENT said that the Drafting Committee 
would take note of the Argentine representative's 
observation. 

86. Mr. ALVAREZ TABIO (Cuba) said his delegation 
opposed the motion for a separate vote on sub-para
graph 1 (b) of article 53. The article struck a proper 
balance between the subjective and objective elements 
involved in setting a term to treaties which contained no 
provision regarding termination, denunciation or with
drawal. Article 53, considered as a whole, made a 
positive contribution to the progressive development of 
international law by curbing the abusive practice of 
perpetual treaties, the purpose of which was to impose 
a policy enabling the strong to dominate the weak. A 
treaty of indefinite duration could now be brought to an 
end by application of the rebus sic stantibus clause 
implicit in all such treaties. History showed how 
circumstances could change fundamentally in a compar
atively short period of time. Again, the right to with
draw from a treaty was a factual matter which was 
necessarily governed by the circumstances of each 
particular case, especially by reference to the character 
of the treaty. 
87. At the first session, the Committee of the Whole had 
considered an amendment submitted by Spain, Vene
zuela and Colombia (A/CONF.39/C.1/L.307 and 
Add.l and 2), which provided that " when a treaty 
contains no provision regarding termination, denuncia
tion or withdrawal, any party may denounce it or with
draw from it unless the intention of the parties to exclude 
the possibility of denunciation or withdrawal appears 
from the nature of the treaty and the circumstances of 
its conclusion ". It had decided instead in favour of a 
United Kingdom amendment (A/CONF.39/C.1/L.311) 

under the terms of which, subject to reasonable notice of 
intent, the right of denunciation or withdrawal might be 
implied from the treaty. The treaties in question were 
by their very nature temporary. Neither the intention 
of the parties nor the pacta sunt servanda rule could 
affect the real position, and it was illogical and unnat
ural to deny the temporary character of certain types 
of treaties. If sub-paragraph 1 (b) were deleted, the 
right of denunciation or withdrawal would have to be 
inferred from a presumption based on circumstances 
which were not defined, which might include the nature 
of the treaty. If it was accepted that a presumed inten
tion to terminate the treaty could be inferred from its 
nature, why not simply admit that some treaties were 
by nature temporary and that consequently the presumed 
intention of the parties to accept denunciation or with
drawal could be inferred from their temporary charac
ter? 
88. He would remind the Conference that a separate 
vote on sub-paragraph 1 (b) had been requested at the 
81st meeting of the Committee of the Whole. The sub
paragraph had then been adopted by 56 votes to 10, 
with 13 abstentions, and the article as a whole by 
73 votes to 2, with 4 abstentions. The Cuban delega
tion therefore opposed the motion for a separate vote on 
sub-paragraph 1 of article 53 and requested that the 
motion be put to the vote. 

The meeting rose at 6.20 p.m. 

TWENTY-FIRST PLENARY MEETING 

Tuesday, 13 May 1969, at 10.50 a.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 53 (Denunciation of or withdrawal from a treaty 
containing no provision regarding termination, denun
ciation or withdrawal) (continued) 

1. The PRESIDENT invited the Conference to continue 
its discussion of article 53. The representative of 
Australia had asked for a separate vote on article 53, 
paragraph 1 (b) and the representative of Cuba had 
opposed that request. 

2. Mr. BRAZIL (Australia) said that, in his delegation's 
view, a separate vote on article 53, paragraph 1(6) 
would be reasonable; but since it was apparent that the 
majority of representatives at the Conference wished the 
sub-paragraph to be retained, the Australian delegation 
would not press for a separate vote on it so as not to 
hold up the Conference's work. 



110 Plenary meetmgs 

3. His delegation would abstain from voting on 
article 53 as a whole, since itpreferred the original 
text submittedby the International Law Commission. 
Incidentally, the retention of sub-paragraph 1(6) would 
increase the importance of the question of the settlement 
of disputes occasioned by the application of the article. 
The Conference would recall the comments of the 
Expert Consultant inthefinalparagraphof document 
ABCONF.39BL.28 on the questionwhether^denun-
ciation" should be mentioned in article 62. His 
delegationthought i twouldbe better to stateclearly 
that any dispute arising from the application of article 53 
shottld be settled in accordance with the procedures 
laid down inarticles 62 a n d 6 2 6 ^ . The Conference 
might revert to that point when it came to consider 
those two articles. 

4. Mr. MATINE-DAFTAR^ (Iran) introduced his 
delegation's amendment (ABCONF.39BL.35), to add at 
the endof paragraph 1(6) t h e w o r d s ^ o r b y allthe 
circumstances involved". In paragraph (4) of its 
commentary to article 53 the International Law 
Commission had pointed out that some of its members 
took the view that the existence of the right of denuncia
tion or withdrawal was not to be implied from the 
character of thetreaty alone. Inthe same paragraph 
the Commission stated^^According to these members, 
theintention of the parties is essentially aquestionof 
fact to bedeterminednot merely by reference to the 
character of the treaty but by reference to all the 
circumstancesof the case. This view prevailed in the 
Commission". It was notclear, therefore, why only 
the nature of the treaty was mentioned in para
g r a p h i a ) . T h e w o r d s ^ o r b y a l l t h e circumstances 
involved",should be added in order to take account of 
the Commission's views. 

5 Mr. MARESCA(Italy) saidthattheprovisionin 
paragraph 1(6) enablingaparty to invoke the nature of 
atreaty in order to denounce it or to withdraw from it 
heldadanger for the stability of treaties. The provision 
w a s i n c o m p a t i b l e w i t h t h e ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ r u l e . 

6. Mr. MENDOZA (Philippines) s a i d h e h a d b e e n 
ready to support the Australian representative's request 
foraseparate vote onparagraphl(6), not because of 
the actualwording of the sub-paragraph, butbecause 
he believed that in the ordinary way,and unless there 
was somereally seriousreasonto thecontrary, every 
delegation was entitled to requestaseparate vote. 

7.Mr. DE CASTRO (Spain) said he supported the 
Iranian proposal, since the nature of the treaty and the 
circumstancesof its conclusion hadbeen mentioned in 
the amendment to article 53, paragraph 1, submitted 
mthe Committee of the Whole by Spain,Venezuela and 
Colombia (ABCONF.39BC.1BL.307 and Add.l and 2) 
as means of determining the intention of the parties. 

8.ThePRESIDENTmvitedthe Conference to vote 
on the Iranian amendment. 

adopted, having failed to obtain the required two-thirds 
majority. 

Article 53 was adopted without change by 95 votes 
to none, with 6 abstentions. 

9. Mr. TALALAEV (Union of Soviet Socialist Repub
lics) said that his delegation had voted for article 53 
on the understanding that the term " denunciation " 
as interpreted and applied by the Soviet Union related 
only to cases where clear provision was made for it 
and where it took place in conformity with the terms 
of the treaty itself. According to Soviet treaty practice, 
the provisions of article 53 related to other cases of 
unilateral termination of a treaty, namely abrogation 
and annulment. 

Article 541 

Suspension of the operation of a treaty under its provisions 
or by consent of the parties 

The operation of a treaty in regard to all the parties or to 
a particular party may be suspended: 

(a) In conformity with the provisions of the treaty; or 
ф) At any time by consent of all the parties. 

10. Mr. TALLOS (Hungary) said that his delegation 
had submitted its amendment (A/CONF.39/L.30) to 
bring article 54 into line with article 51. At the 
58th meeting of the Committee of the Whole, during 
the Conference's first session, the representative of the 
Netherlands, introducing his amendment to article 51 
(A/CONF.39/C.1/L.313), had pointed out that some 
treaties provided for quite a long period, sometimes up 
to twelve or eighteen months, after the date of ratifica
tion or accession before the treaty entered into force 
for the ratifying or acceding State. A State which had 
given its consent to be bound by the treaty should not 
be treated as a third State, for it had expressed a 
definitive wish to establish treaty relations with the 
other parties. The parties to the treaty should therefore 
not be able to negotiate the termination of the treaty 
without allowing the participation in those negotiations 
of all the contracting States. 

11. Those considerations also applied to the case 
mentioned in article 54. The legal effects of the 
suspension of the operation of a treaty were, for the 
period of the suspension, the same as those of definitive 
termination. The Hungarian delegation therefore 
proposed that article 54, sub-paragraph (6) should be 
brought in to line with article 51, sub-paragraph (6) 
by adding the words " after consultation with the other 
contracting States ". 

The Hungarian amendment (A/CONF.39/L30) was 
adopted by 66 votes to 4, with 29 abstentions. 

Article 54, as amended, was adopted by 101 votes to 
none. 

1 For the discussion of article 54 in the Committee of the 
Whole, see 59th and 81st meetings. 

An amendment was submitted to the plenary Conference 
by Hungary (A/CONF.39/L.30). 
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^ ^ 5 5 ^ 

^ ^ ^ ^ ^ ^ ^ ^ o ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^y ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

1. Two or more parties toamultilateral treaty may conclude 
an agreement to suspend the operation of provisions of the 
treaty, temporarily and as between themselves alone, if: 

(^)The possibility of such a suspension isprovided for by 
the treaty; or 

(^)The suspension in question is not prohibited by the 
treaty and: 
(i)Ooes not affect the enjoyment by the other parties of 

their rightsunder thetreaty or the performance of their 
obligations; 

(ii) Is not incompatible with the object and purpose of the 
treaty. 

2. Unless i n a c a s e falling under paragraphl (^) the treaty 
otherwise provides, the parties in question shall notify the 
other parties of their intention to concludethe agreement and 
of those provisions of thetreaty theoperation of whichthey 
intendtosuspend. 

12 Mr. D E ^ I S (Belgium) o b s e r v e d t h a t article 37, 
which dealt with modif icat ionby ^ ^ ^ agreements 
was akin to article 55, which dealt with ^ r ^ 
suspension of the operation of treaties. A c h a n g e h a d 
been made in the French text of article 3 7 , w h e r e the 
words ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ ^ 6 ^ ^ ^ ^ had 
been replaced by ^ ^ ^ ^ ^ ^ r ^ ^ 6 ^ ^ ^ ' ^ . 
The same change should probably be made in article 55 
a n d t h e t w o t e x t s b r o u g h t i n t o l i n e . 

13. The P R E S I D E N T said t ha t the Drafting Committee 
would consider the point. 

B ^ ^ 5 ó ^ 

^y ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ r y 

L A treaty shall be considered as terminated if all the 
parties to it conclude a later treaty relating to the same 
subiect-matterand: 

(^) It appears from the later treaty or is otherwise established 
that theparties intended that the matter shouldbe governed 
by that treaty; or 

(^) The provisions of the later treaty are so far incompatible 
with those of the earlier one that the two treaties are not 
capable of being applied a t the same time. 

2.Theearlier treaty shallbeconsideredasonly suspended 
inoperation if it appears from the later treatyorisotherwise 
established that such was the intention of the parties. 

^ r ^ ^ ^ ^ ^ ^ ^ ^ 6 v ^ ^ v ^ ^ ^ ^ ^ ^ ^ . 

L A material breach of a bilateral treaty by one of the 
parties entitles the other to invoke thebreachasaground for 

^ F o r the discussionof article 55intheCommit tee of the 
Whole, see 60th, 86th and 99th meetings. 

^ Forthediscussionof a r t ic le56in the Committee of the 
Whole,see 60thand81st meetings. 

^ Forthediscussionof ar t ic le57intheCommit teeof the 
Whole,see60th, 61st and 81st meetings. 

Amendments were submitted to the plenary Conference 
by the United Kingdom of Great Britain and Northern Ireland 
(ABCCNF.39BL.29) andSwitzerland(ABCGNF.39BL.31). 

terminating the treaty or suspending its operation in whole 
or in part. 

2. Amaterialbreachof amul t i la te ra l t rea tybyoneof the 
partiesentitles: 

(^) The other parties by unanimous agreement to suspend 
the operation of thetreaty or toterminatei t either: 
(i)In the relations between themselves and the defaulting 

State, or 
(ii) As betweenalltheparties; 

(^) Apartyspecially af fec tedbythebreachtoinvokei t as 
a groundfor suspending the operationof the treaty inwhole 
or in part in the relations between itself and the defaulting 
State; 

(̂ ) Any other party to suspend the operationof the treaty 
with respect to itself if the treaty!^ of suchacharac te r tha ta 
material breach of its provisions by one party radically changes 
the position of every party with respect to the further 
performanceof its obligationsunder the treaty. 

3. A material breach of atreaty, for the purposes of the 
present article, consists in: 

(^)Arepudiation of the treaty not sanctioned by the present 
Convention; or 

(^)Theviolat ionofaprovi^ionessential tothe accomplish
ment of the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to any 
provisioninthe treaty applicablein the event of abreach. 

14. Sir Francis VALLAT (United Kingdom) said that 
his delegation supported article 57, but it wished to 
revert to two points which had been raised in the 
Committee of the Whole,when there had not been time 
to deal with them adequately. The first concerned the 
significance of the expression ^invoke as ag round" 
and the second the questionof separability involved in 
the expression^in whole or in part". On both points, 
thevarious parts of article57contained discrepancies. 
His delegationhad searched the records, particularly the 
report of the International Law Commission and the 
official records of thefirst session of the Conference, 
but had found no satisfactory explanation, ^ e t i n i t s 
commentary to paragraph 1, the International Law 
Commission had itself emphasized the importance of 
theexpression^invokeasaground",whichitsawas 
^intended to underline that the right arising under the 
article is notaright arbitrarily to pronounce the treaty 
terminated". 

15. One of the changes proposed by theUnited King
dom in its amendment (ABCONF.39BL.29) involved 
the insertion of the words ^invoke the breach as a 
ground" in paragraphs 2(^) and 2(^). That would 
bringthe text ofthose sub-paragraphs into line with para-
graphsland 2(6) and take away from the present text 
the implication that the parties or party should havea 
right to act^arbitrarily". 
16. Itseemedclear,withregardto paragraph 2(^), that 
aparty should not be entitled to suspend the operation 
of a treaty ^arbitrarily". It might be thoughtthat 
different considerations applied to paragraph 2(^), which 
dealt withthe case where the other parties actedby 
unanimous agreement. Experience showed, however, 
thattheremightbeadifferenceof viewbetweenone 
party and allthe other parties toamultilateral treaty. 
The other partiesmightbe wrong, andthere was no 
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reason why they should be given the power to act 
^arbitrarily" under paragraph 2(^). That was 
especially truewhere the number of parties was small. 
Onite often the position underamultilateral treaty was 
very much likethat under abilateraltreaty. It was 
principally for those reasons that his delegation was 
askingtheConferencetorectify the textby inserting 
the phrase^invoke thebreachasaground " i n para
graphs 2(^)and2(^). 

17. The secondpoint alsorelated toparagraphs 2(^) 
and 2(^),which again differed, for reasons which it was 
difficult to understand, from paragraph 1 and para
graph 2(6). Inthe latter paragraphs, separability was 
permitted, whereasinparagraphs2(^) and2(^) it was 
not. ^ t separability might be just as desirable, indeed 
as essential, in the latter cases as in the former. There 
was no distinction of principle or substanceinvolved, 
as article41,paragraph2adoptedafew days previously 
confirmed. Article 41 expressly prohibited a ground 
for invalidating, terminating, withdrawing from or 
suspending the operation ofatreaty from being invoked 
otherwise than with respect to the whole treaty, except 
as provided in article 41, paragraphs 3 to 5, or in 
article 57. If two provisions in article 57 provided for 
separability by using the words^in whole or in part" 
andtwo others did not use those words,the conclusion 
seemed inescapable that separability would not be 
permissible in the case of the latter two provisions. 

18. The United Kingdom delegation hoped that the 
Conference would approve the changes it had proposed. 
It did not claimthat they were perfect in form,but if 
they were approved in principle they could bereferred 
to the Drafting Committee. 
19. His delegation supported article 57,but regarded it 
as an article whichdepended on the adoption of satis
factory procedures. As already explained in connexion 
with article 45 andother articles, it would abstain in 
the vote onarticle57and, for similar reasons, inthe 
vote on articles 59 and 61. 

20. Mr. RUEGGER (Switzerland) said that although 
his delegation supportedarticle57, a s i t h a d d o n e i n 
1968, it was proposing an addition (ABCONF.39BL.31) 
which it thoughtessential. The Swiss delegation had 
submitted an oral amendment to that effect at the first 
sessions 

21. His delegation had already urged in the discussion 
on article 50 that conventions relating to protection of 
the human person should be sacrosanct. Its amendment 
toarticle57wasbasedonanumber of considerations. 
First, the 1949 Geneva Conventions, which were 
virtually universal and,inhis delegation's view, formed 
part of the general law of nations,prohibited reprisals 
against the persons protected. Second, in the spirit 
of^those Conventions, encouragement was given in 
certain circumstances to the conclusion of ^ ^ ^ 
bilateral agreementsexpressing the wish of Statesnot 
yet parties to the Geneva Conventions to observe some 
of their basic principles, including the prohibition of 
reprisals against thepersons protected. Lastly, there 

^See 61st meeting of the Committee of theWhole, para. 12. 

were other equally important conventions concerning 
the status of refugees, the prevention of slavery, the 
prohibition of genocide and the protectionof human 
rights in general, and in no event should their violation 
byone party resultminjury to innocent people. 

22. Consequently, his delegation though it necessary to 
pu tacurbonthe harmful effects which the provisions 
of article 57,paragraphs 2(6) and 3(6), could have on 
individuals. The absence of a proviso on the 
fundamental rules for the protection of the human 
person would be dangerous. The Swiss delegation 
therefore proposed that the Conference should adopt 
an additional paragraph for article 57, which would 
simply beasaving clause to protect human beings. If 
the Conference accepted the principle of suchaclause, 
he would ask for paragraph 5 to be referred to the 
DraftmgConunittee, which had not sofar considered 
the proposal in writing. 

23. Mr. DIOP (Senegal) said he wished to make a 
suggestion affecting the terminology, which could be 
referred to the Drafting Committee. In paragraph 3(^) 
the term ^ ^ ^ ^ in the French version should be 
replaced by the term ^ ^ ^ ^ ^ ^ . Section 3, 
which contamed article 57,wasentided^^Termination 
and suspension of the operation of treaties"; 
consequently, that section was concernedwithtreaties 
in force which were to be terminated or suspended. 
Article 57 laid down the procedure for the withdrawal 
from or denunciation of a treaty, and not, properly 
speaking, for repudiating it. Moreover,paragraph(9) 
of the International Law Commission's commentary to 
article 57showed that those provisions clearly referred 
to denunciation. 

24.The PRESIDENT pointed out that the Senegalese 
representative's oral amendment affected all the versions 
of article 57,notmerelythe French text. 

25. Mr. DENIS (Belgium) saidhe supported the amend
ment by Senegal̂  technically, a treaty could only be 
^repudiated"by^denunciation". 

26. Mr. REDONDOGOMEZ (Costa Rica) said that 
his delegation supported theUnitedKingdom amend
ment (ABCONF.39BL.29) and the Swiss amendment 
(ABCONF.39BL.31) to article 57. 

27. Mrs. ADAMSEN (Denmark) said that at the 61st 
meeting of the Committee of theWhole, her delegation 
had supported the Swiss amendment to add to article 57 
aparagraph concerning humanitarian conventions. She 
realized that fromastrictly legal point of view it might 
be questioned whether such an addition was absolutely 
necessary, but her delegation considered that the 
principle concerned was of such fundamental importance 
that it shouldinany case be included in the convention 
on the law of treaties. Her delegation would therefore 
vote for the Swiss amendment. 
28. The Danish delegation would also vote for the 
United Kingdom amendment (ABCONF.39BL.29), with 
which it was in full agreement. 

29. Mr RATTRAY (lamaica) said that, at the 
61st meeting of the Committee ofthe Whole, his delega-
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tionhad supported the principle in article57 that a 
material breach of a treaty should be a ground that 
could be invoked for terminating the treaty or suspend
ing its operation. But,inviewofthefactthatamaterial 
breach was defined in article 57, paragraph 3, as 
consisting in, ^ ^ r ^ 8 , the violation of a provision 
essential to the accomplishment of the object or purpose 
of the treaty, andthat article 41 oftheconvention,as 
approved, prohibited separability if the ground invoked 
for terminating or suspendingthe operation of atreaty 
related to essentialclausesof thetreaty, his delegation 
found it difnculttounderstandhowitcould logically 
be stated in article 57 thatamaterial breach ofatreaty 
could be invoked asaground for terminating it in part 
only. Since the breach related to aprovision essential 
totheaccomplishment of the object or purpose of the 
treaty,the very basis of the treaty relationship, namely 
consent to the treaty,wouldhavebeen removed. 
30. His delegation had not received any satisfactory 
reply to that question of substance. Nothing inthe 
new amendments which had been submitted (ABCONF. 
39BL.29andL.31)dispelled the doubts which were still 
felt by his delegation. Accordingly, it would be obliged 
to abstain on article 57, as it had alreadydone in the 
Committee of theWhole. 

31.Mr.NASCIMENTOESILVA(Brazil)drewthe 
attention of the Drafting Committee to the fact that the 
Enghshversionof article 57,paragraph3,should refer 
to ^this article" rather than ^the present article", 
since the word^present"was used only in the expres-
sion^the present Convention". 
32. His delegation supported the United Kingdom 
amendment (ABCONF.39BL.29),which would contrib
u t e d thestability of treaties. It also supported the 
Swiss amendment (ABCONF.39BL.31), which should 
be generally acceptable. 

33. Mr. ESCUDERO (Ecuador) said he welcomed the 
Swiss delegation's initiative (ABCONF.39BL.31),but 
found the idea of ^reprisals" too narrow. As a 
suggestion to be put before the Drafting Committee, he 
proposed that there should beareferencetoabroader 
notionas well as to ^reprisals". For example, the 
passage mightread^^...inparticular, to rules prohibit
ing any form of persecution and reprisals against 
protected persons". 

34. Mr. ROSENNE (Israel) said he wished to comment 
on the United Kingdom amendment (ABCONF.39B 
L.29). The first part of the amendment to para
graph 2(^) proposed the inclusion of the words ^to 
invoke the breach asaground". In his view, invoca
tion of aground for suspending the operation of a 
treaty or for terminating itunder Part V wasinthe 
natureof things aunilateralstep, andhedidnotsee 
how it would work onamultilateral basis. The words 
^by unanimous agreement" in that paragraph, an 
expressiondeliberately usedby the International Law 
Commission andretainedintnetextbeforetheCon-
ference, seemed to him to provide adequate guarantees 
against arbitrary action. 
35. On the other hand,the second part of the amend
ment toparagraph 2(^) — the addition of thewords 

^ in whole or in part" — improved the text. He 
therefore wished to know whether the United Kingdom 
representative would agree to a separate vote on Ins 
amendment: paragraphlof the amendment would then 
be treated as two quite distinct amendments, one of 
which would r e a d ^ . . . t o invoke the breach asaground 
for suspending the operation of the treaty of for 
terminating it", while the other would cover the 
addition of thewords^inwhole or inpar t" . Those 
two amendments wouldbeput to thevote separately. 
36. With regard to the expression ^in whole or in 
part", hesa id tha t inhis opinion it did not refer to 
theprinciple of separability stated in article 41. On 
the contrary, it had been made very clear in the discus
sions in the International Law Commission that in cases 
of breach theinjured Statehad completefreedom of 
action in deciding, when it invoked the breach as a 
ground for suspending the operation of the treaty or 
terminating it,what provisions office treaty were to be 
terminatedor suspended inoperation. 
37. His delegation supported paragraph2of the United 
Kingdom amendment, relating to paragraph 2(^). 
38. He would be glad to support the Swiss amendment 
(ABCONF.39BL.31) in principle, subject to scrutiny by 
the Drafting Committee. 
39. Sir FrancisVALLAT (United Kingdom) said he 
had no strong views about howhis delegation's amend
ment shouldbeput to thevote; it wouldbe for the 
President to decide. 
40. In reply to the representative of Israel's point about 
the safeguardsprovidedbythewords^by unanimous 
agreement"in article 57,paragraph2(^),he said that 
evenwhenthepartiesactedby unanimous agreement, 
they might very well be guilty of an arbitrary act. The 
factof their agreement was not aguaranteethat their 
actionwas justified. 
41. His delegation had not been referring to the 
principle of separability inarticle 41 inproposingthe 
insertion of the words ^ in whole or in part" in 
article 57̂  paragraph 2(^); its reason for proposing that 
addition was that article41 left it to article 57 to clarify 
the point, and it was therefore necessary to be especially 
preciseinarticle57. 

42. M .̂ CASTREN (Finland) associated his delegation 
withthosewhichhadsupportedtheUnited Kingdom 
amendment and the Swiss amendment. The latter was 
especially important for the reasons explainedby the 
representative of Switzerland. 

43. Mr. EUSTATHIADES (Greece) said he supported 
the United Kingdom amendment, which added a 
valuable clarification to article 57. He was also in 
favour of the Swiss amendment and congratulatedits 
sponsor on his initiative in submitting it. Hehadtwo 
comments to make on that particular amendment, 
which presumably had still to be referred to the Drafting 
Committee. In the flrst place, herecalled the proviso 
in article 40 of the convention reserving the general 
rules of international law; since many of the provisions 
of conventions ofahumanitarian character formed part 
of general international law, article 40 already safe-
guardedanumber of those conventions. But the con-
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ventions in question, particulary the GenevaConven-
tiorrs, went further and it was preciselyintheir case that 
the Swiss amendment was sound and necessary. 
44. His second comment concernedapoint of drafting. 
The Swiss amendment, which provided that ^ the 
foregoing paragraphs do not apply to provisions relating 
t o . . . " , m i g h t be taken to mean that the denunciation 
procedure laid down in the Geneva Conventions, by 
whichatreaty could be denounced without any specific 
reasons being given, was to be suppressed, whereas 
denunciation authorized under the Geneva Conventions 
might derive from considerations other than those 
connected with article 57. In order to clear up any 
misunderstanding on that score, it might be well to 
rep lace thephrase^Theforego ingparagraphsdonot 
apply to p r o v i s i o n s . . . " by some such wording as 
^ The provisions. . . contained inconvent ions. . . of a 
humanitariancharacter . . . sha l lbereserved" . 

45 Mr. FAGOTA (India) said that his delegation 
preferred theDrafting Committee's text of article57 
to the text proposed by the United Kingdom. The 
United Kingdom representative had emphasized the 
distinction drawn in article 57 between paragraph 2(^) 
a n d 2 ( ^ ) , o n t h e o n e h a n d , a n d p a r a g r a p h l and para
graph 2(6) o n t h e other. I n t h e one case, amaterial 
breach was invoked as a ground for terminating a 
treaty or suspending its operation,whereas in the other 
it was not mentioned asaground to be invoked for the 
same purpose. That distinction wasnot anoversight 
o n t h e part of thelntemationalLawCommissionbut 
had been made advisedly for the reason stated in para
graphs (7) and (8) of the Commission's commentary to 
article 57. Where there was a material breach of a 
provision ofamultilateral treaty the other parties would 
be entitled, as indicated in paragraph 2(^),byunanimous 
agreement either to suspend the operation of the treaty 
in its entirety or terminate it,takingsuchdecisions for 
themselves and the defaulting State, or for all the parties 
to the t rea ty . Thus the distinction wasduly specified 
between thecase where oneparty invoked amaterial 
breach a s a g r o u n d for terminating thetreaty andthe 
case where all the other parties exercised by unanimous 
agreement their right to terminate the treaty. There 
was no need to amend paragraph 2(^) and 2(^) of 
article 5 7 a s drafted by the International Law Commis
sion. 

46. On the other hand , thesecondpar t of theUnited 
Kingdom amendment, proposing to add the words^ in 
whole o r m p a r t " w a s acceptable to the Indian delega
tion, but only partly so. The words might conveniently 
be added in paragraph 2(^), but not in paragraph 2(^), 
which referred to specialtypes of treaties, aspointed 
out in paragraph (8) of the Commission's commentary. 
He therefore supported the proposal foraseparate vote 
on t he twopa r t s of theUnited Kingdom amendment. 

47. The Swissamendment was acceptable in principle. 
However, theDrafting Committee shouldconsider the 
various suggestions which had been made, those by the 
representative of Greece in particular. 

48 Mr. REDONDOGOMEZ (Costa Rica) said he 
supported the Ecuadorian representative's suggestion. 

49 .Mr .ANDERSEN(Ice l and ) sa idhewas in favour 
of the amendments to article 57. 

50. Mr MARESCA (Italy) said the United Kingdom 
amendment considerably improved the text of article 57. 
51. His delegation supported the Swiss amendment, 
since it fully recognized the overriding validity of 
humanitarian law. 
52. The oral amendment by Senegal had certain advan
tages from the point of view of diplomatic style. 

53. Mr. SEATON (United Republic of Tanzania), 
referring to paragraph 2(a),said that sincethe parties 
could decide unanimously on the measures t o b e taken, 
there was no need to state that they could invoke breach 
asaground for suspending the operation of atreaty or 
terminating it. The United Kingdom amendment to 
paragraph 2(^) therefore introduced something that 
was unnecessary and did not improve the wording. 
That also apphed to the amendment to paragraph 2(^). 
54. Paragraphs 2(^) and 2(^) differed from para
graph 2(6) in that, in the case of paragraph 2(6), it was 
the party specially affected by the breach which would 
be able to invokeit as aground for suspending the 
operation of the treaty and it was therefore that party 
which would perhaps have recourse to an arbitral 
tribunal or to adjudication; consequently, the party 
specially affectedbythebreach would act alone and 
would not have to take measures in agreement with the 
other parties. 
55. With regard to t h e w o r d s ^ i n whole or in p a r t " 
in the United Kingdom amendment, he thought it would 
be rather unwise to provide thatapar ty might consider 
the operation ofatreaty to have been suspended in part 
in the event ofamaterial breach of the treaty consisting, 
according to paragraph 3, in ^ a repudiation of the 
treaty not sanctioned by the present convention"or in 
^ the violation ofaprovision essential to the accomplish-
mentof the object or purpose of the t rea ty" . 
56. His delegation would therefore vote against the 
United Kingdom amendments. 
57.Withregard to theSwiss amendment (ABCONF.39B 
L.31), his delegation appreciated the Swiss delegation's 
suggestion but wondered whether the amendment really 
served the purpose. If a party which violated a 
humanitariantreatyknew that the other parties would 
apply itsprovisions to its nationals, it might perhaps 
beencouragedto violatethetreaty,believingitself to 
be protected against any sanction. Besides, the 
drafting of the Swiss amendment was vague; what was 
meant by the expressions^conventions and agreements 
of a humanitariancharacter"and^rulesprohibit ing 
any formof reprisals against protected persons "7 
58. His delegation supported the Senegalese oral amend
ment. 

59. Mr. GALINDO-POHL (El Salvador) said that the 
United Kingdom amendment brought paragraphsland 
2 o f article 57 intobalance and apphed to multilateral 
treaties the system established in paragraph 1 for 
bilateraltreaties. 
60. His delegation supported the Swiss amendment, 
which was consistent with the humanitarian development 
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of international law, but it considered that the Ecua
dorian representative's suggestion should be borne in 
mind. 

61. The PRESIDENT put to the vote the phrase " in 
whole or in part " which the United Kingdom amend
ment (A./CONF.39/L.29) proposed to insert in para
graph 2(a). 

That phrase was adopted by 56 votes to 6, with 
33 abstentions. 

62. The PRESIDENT put to the vote the remainder 
of the United Kingdom amendment to paragraph 2(a).6 

The result of the vote was 42 in favour and 24 against, 
with 32 abstentions. 

That part of the United Kingdom amendment was 
not adopted, having failed to obtain the required two-
thirds majority. 

63. The PRESIDENT called for a vote on the United 
Kingdom amendment to paragraph 2(c). 

The United Kingdom amendment to paragraph 2(c) 
was adopted by 45 votes to 17, with 34 abstentions. 

64. The PRESIDENT said that the suggestions 
regarding the Swiss amendment (A/CONF.39/L.31) 
referred to points of drafting. He thought the Con
ference should take a decision on the principle under
lying the amendment and refer it to the Drafting 
Committee for modification in the light of the suggestions 
put forward during the discussion. 

65. Mr. RUEGGER (Switzerland) said that he too 
thought that the Drafting Committee might study the 
various suggestions made with regard to his delegation's 
amendment. The Swiss delegation recognized the force 
of the Greek representative's argument concerning the 
application of article 40, but even something which was 
self-evident was better stated. 
66. With regard to the comment about the possibility 
of a denunciation, his delegation wished to point out 
that some time might elapse between the performance 
of an act which provoked reprisals and the time when 
the denunciation could take effect. 
67. The point raised by the representative of the 
United Republic of Tanzania had been considered by 
the 1949 Geneva Conference, which had concluded that 
reprisals against war victims should be entirely 
prohibited; moreover if the dangerous path of reprisals 
were followed, serious consequences might quickly 
ensue. 

68. The PRESIDENT invited the Conference to vote 
on the principle embodied in the Swiss amendment 
(A/CONF.39/L.31). 

The principle was adopted by 87 votes to none, with 
9 abstentions. 

69. Mr. STEVENSON (United States of America) said 
he was opposed to the oral amendment suggested by 
the Senegalese delegation. The Expert Consultant had 

6 See above, para. 35. 

indicated in his letter to the Chairman of the Drafting 
Committee (A/CONF.39/L.28) that in article 53 the 
term " denunciation " was used in the narrow sense of 
termination with the express or implied agreement of 
the parties. 
70. If the Conference wished to replace the term 
" repudiation ", a word with a wider meaning, such as 
" termination ", would be preferable. But his delega
tion would vote in favour of retaining the word 
" repudiation ", so as to exclude the possibility of a 
problem of interpretation. 

71. Mr WERSHOF (Canada) said that the Senegalese 
amendment seemed to concern a drafting point. It 
could therefore be referred to the Drafting Committee. 
72. His delegation was nevertheless in favour of keeping 
the word " repudiation ". 

73. The PRESIDENT said that the International Law 
Commission had considered the point and decided that 
the term " repudiation " was preferable to " denuncia
tion ", since it considered that emphasis should be laid 
on a material rather than a formal act so as to cover 
all the means available to a State attempting to free 
itself of obligations under a treaty. The Commission 
had thus used the word " repudiation " quite 
intentionally. 

74. Mr. YASSEEN (Iraq) said he wished to confirm 
what the President had said. It was difficult to talk 
of " denunciation of the treaty not sanctioned by the 
present convention ". 

75. Mr. JAGOTA (India), said that, in the Expert 
Consultant's letter, it was stated that the term 
" denunciation " was used in article 53 only where 
the right to denounce arose from the agreement of 
the parties. Nevertheless, he would point out that 
the words " denunciation " or " denouncing " were 
used several times in the commentary to article 57, 
in respect of cases where one party decided to invoke 
a breach of the treaty as a ground for terminating it, 
and not in respect of cases where the parties decided 
by unanimous agreement to terminate a treaty. 
76. His delegation agreed with the representatives 
of Iraq, Canada and the United States of America that 
the word " repudiation " should be retained in 
paragraph 3 (a). 

77. Mr. SLNHA (Nepal), explaining his delegation's 
vote, said that the United Kingdom amendment would 
have diluted the force of article 57, which provided a 
sanction if there was a material breach of a multilateral 
treaty. The requirement of the unanimous agreement 
of the parties for suspending the operation of a treaty 
or terminating it showed that the International Law 
Commission had wished to provide for a strong sanction 
by laying down that the operation of the treaty would 
be suspended in its entirety or the treaty terminated. 
His delegation had therefore abstained from voting on 
the first part of the amendment and had voted against 
the second part. 
78. His delegation welcomed the Swiss amendment, 
which would establish a proviso with regard to con-
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ventionswhichprotected human rights. TheDrafting 
Committee should neverthelessexamme the wordingof 
the amendment to see how it could be made more 
precise and explicit. The Nepalese delegation had 
therefore voted in favour of the principle expressed in 
the Swiss amendment. 
79. Hefavouredtheretentionof theword^repudia-
t ion"inparagraph3(a). 

80. Mr. DIOP (Senegal) said that his delegation's 
suggestion had been intended only for the Drafting 
Committee. Inv iewof the explanations givenby the 
President and the representative of Iraq, his delegation 
withdrew itsproposal. 

81. The PRESIDENT called f o r a v o t e on article 57 
a sawho le , as amended. 

^ ^ c ^ ^ , a ^ a ^ ^ ^ ^ , ^ a ^ a ^ ^ o ' 6 v ó ' ^ v ^ ^ ^ 

The meeting rose at 1.10 p.m. 

^ For the adoptionof arevisedte^tof article57,see30th 
plenary meeting. 

TWENT^SECONDPLENAl^^ MEETING 

^ ^ ^ ^ r . M r . AGO (Italy) 

Con^iderationoftbe gest ion of tbe law of treaties in 
accordance wi tbresoln t ion^l66^XXI) adopted by 
tbe General Assemblyon^December 1^66 ( c ^ ^ -

ARTIOLE5 APPROVED EYTHE COMMITTEE 
OP THEWHOLE ( c ^ ^ ^ 

L A party may invoke the impossibility of performing a 
treaty asagroundforterminatingor withdrawing from it if 
the impossibility resultsfromthepermanentdisappearanceor 
destmctionofanobiect indispensable for the execution of the 
treaty. If the impossibility is temporary, it maybe invoked 
only asaground for suspending the operation of the treaty. 

2.Impossibility of performancemay not be invokedby a 
party as a ground for terminating, withdrawing from or 
suspendingtheoperationof atreaty if the impossibility is the 
resultofabreachbvthatparty either of anobligationunder 
the treaty or of any other international obligation owed to any 
other party to thetreaty. 

l .Mr .ESCUDERO (Ecuador) said thatimpossibility of 
performance might also result from the non-existence 
of anob jec t tha t was thoughtby t h e p a r d e s t o exist 

^ For the discussionof article58intheCommitteeof the 
Whole, see 62nd and81st meetings. 

a t t h e t i m e t h e t r e a t y was concluded; the point might 
perhaps be covered by article 45. 
2. International law drew a distinction between the 
various kmds of error which mvahdated consents unilat
eral error, reciprocal error, common error and error 
inlaw. The problem he proposed todealwithconcemed 
the common error which States sometimes committed 
when they drew up a treaty defining their borders. 
They assumed that certain geographical features existed 
a n d h a d b a s e d t h e f r o n t i e r l i n e o n t h e m , o n l y t o f m d 
later mat mey did not in fact exist and that their joint 
assumption that they did exist had been based on 
inadequate or defect ivemapswhichfai ledtogivethe 
true geographical position. Errors of that kindhad been 
committed in the past, for example, in the Treaty 
ofl772betweenRussiaandAustria, the Treaty of!783 
betweenGreat Britain andtheUni tedStates , andthe 
Treaty of 1819 between the United States and Spain. 

3. While an error in a treaty invalidated the treaty 
under article 45, impossibility of performance resulting 
fromthe non-existence of the object that was thought 
by the parties to exist at the time the treaty was 
entered into led toacompletely different result, namely, 
terminationof thetreaty. That secondcasewasnot 
covered by article 58 although in his delegation's view 
it ought t o b e mentionedinthe convention. 
4. The doctrme that meimpossibilityofperforminga 
treaty wasagroundforternñnating or withdrawingfrom 
it had been accepted in inter-American law at the 
meeting of the Inter-American Council of lurists in 
1927,and at the Sixth Pan-American Conference held 
at Havana in 1928. Article 14 of the Convention on 
Treaties^ adopted at the Havana Conference clearly 
stated mat the impossibihty of performingatreatywasa 
ground for terminating it. There was every reason to 
beheve that impossibihty of performance resulting from 
the non-existence of the object of the treaty was covered 
by ar t iclel4of that Convention. But no provision for 
that contingency was made in article 58 of the conven
tion on the law of treaties. 

5. Whilehisdelegationdid not propose to submit an 
amendment to article 58, it wished to make it clear that 
the article was incomplete and that inter-American law 
would continue to be govemedinthe matter by articlel4 
of the Havana Convention on Treaties. 

6 . T h e PRESIDENT invited the Conference to vote on 
article 58. 

^ ^ ^ ^ ^ a ^ o o ' ^ ^ 6 v ^ ^ ^ ^ ^ ^ ^ ^ . 

L A fundamental change of circumstances which has 
occurred with regard to those existing at the time of the 
conclusion of a treaty, and which was not foreseen by the 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 9 -
^ ^ (New ^ork, G f̂ord University Press, for Carnegie 
Endowment forlnternational Peace, 1931),p.418. 

^Forthe discussionof article 59 inthe Committee of the 
Whole, see 63rd, 64th, 65th and 81st meetings. 
parties, may not be invoked as a ground for terminating or 
withdrawing from thetreaty unless: 
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(^)The existence of those circumstances constituted an 
essential basis of the consent of the parties to be boundby 
the treaty; and 

(^)The effect of the changeis radically to transformthe 
extent of obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be 
invoked as a ground for terminating or withdrawing from a 
treaty: 

(^)If thetreaty establishes aboundary;or 
(^)If thefundamentalchangeistheresultof a b r e a c h b y 

theparty involdagiteither of an obligationunder thetreaty 
or of any other international obligation owed to any other 
party to thetreaty. 

3.If,undertheforegoing paragraphs, apar ty may invoke 
a fundamentalchange of circumstances as a g r o u n d f o r ter
minating or withdrawing fromatreaty it may alsoinvoke the 
change asaground for suspending the operation of thetreaty. 

7. Mr. SHUKRI (Syria) said that his delegation fully 
endorsed the inclusion of the ^ б ^ ^ с ^ а ^ б ^ principle 
in the law of treaties, and agreed with the International 
Law Commission as to the conditions laid down in 
paragraph 1 of article 59 for the applicationof that 
principle. It nevertheless had some difficulty with 
regardto paragraph 2 (a), which exceptedfromthe 
^ 6 ^ ^c ^ ^ 6 ^ principle treaties establishing a 
boundary. 

8. In making that exception the International Law 
Commission, in its commentary to article 59, had 
apparently relied on the assumption that both States 
concerned i n t h e ^ r ^ ^ ^ ^ c a s e ^ appearedto have 
recognized that case as being outside the rule. But the 
practiceof two or moreStatesinsuch acontextand 
with regard to suchadelicate matter should not be cited 
as a reasonable justification for a ^ ^ ^ ^ r ^ ^ a rule 
suchasthatinparagraph2 (a). Moreover, thePer-
manent Court of International ^ustice,which had heard 
the ^ ^ ^ ^ ^ case, had declined to pronounce on the 
application of the г ^ б ^ ^ с ^ ^ ^ б ^ principle to treaties 
creating territorial rights,although it had actually been 
asked to do soby one of the parties. The Court had 
not heldthattheprinciplewasnotapplicableto that 
category of treaties. 

9. Another important point was that the arguments 
adduced intherBr^ ^ ^ c a s e , andthe opinions of 
certam jurists to which the International Law Commis
sion had referred, had preceded the birth of the United 
Nations Charter,which pronounced the right of peoples 
to self-determination as essential to the development of 
friendly relations among States, one of the purposes of 
the United Nations. That point had been raised at 
the first session by the representative of Afghanistan in 
aquestiontotheExpert Consultant whohad replied 
that self-determination was an independent principle 
whichbelongedto another branchof international law 
and which had its own conditions and problems.^ 
10. Such aclarification might havebeen satisfactory 
if thelnternationalLawCommissionhadnotclearly 

^P.^.LB., Series ABB, No. 46. 
^ See Committee of theWhole, 64th meeting,para.28, and 

65th meeting, para. 31. See also para. 52 below. 

stated inparagraph (11) of its commentary that ti^e 
expression ^treaty establishing a boundary" was a 
broader expression which would embrace treaties of 
cession as well as delimitation treaties. The Syrian 
delegation might have been prepared to accept that 
explanationif the idea of not applying ^ б ^ ^ с ^ а ^ -
^6^hadbeenconfinedtodelimitationtreaties,butits 
misgivings were not allayed by the Expert Consultant's 
interpretation since the expression ^establishing a 
boundary"had been drafted to cover treaties of cession. 
It could not be argued that the rights of the people ofa 
ceded territory would not be decisively affected and 
that theperemptory norm of seff-determinationwould 
be irrelevant at the present juncture. 

11. His delegation felt strongly that illegaloccupation 
or o^ ^ o ^ possession of a territory remained illegal 
however long it lasted. Neither stability in international 
relations nor lasting peace could be expected if they 
were achieved atthe expense of justice andthe right 
of peoples to seff-determination, nor could they be 
sought by maintaining colonial treaties under which 
territories had been ceded contrary to the wishes of the 
inhabitants. The г ^ б ^ ^ с ^ а ^ б ^ principle should 
therefore be made to apply to that category of treaty. 

12. TheSyriandelegationwas consequently unableto 
accept the provisions of paragraph 2(^),because it did 
notwishto endorsethecreationof alegalnormthat 
c o n t r a v e n e d ^ ^ c o ^ ^ " . 

13. Mr. WYZNER (Poland) said that the present 
wording of article 59 struckaproper balance. Onthe 
onehand it protectedaparty whose obligations under 
atreaty might become an undueburden as aresultof 
afundamentalchange of circumstances;onthe other, 
it contained important elements preventing apossible 
abuse by parties toatreatyininvokingafundamental 
change of circumstances in order to free themselves 
from their treaty obligations. 

14. The International Law Commission had properly 
formulated article 59 as an objectiverule of interna
tional law,while stressing its exceptional character. On 
the natural assumption that the rule implied the existence 
of good faith on the part of all the States involved,the 
Polish delegation considered that the present formulation 
of article 59 reconciled two conflictingelements, the 
dynamics of international life and the stability that was 
essential in every legal order. While it might be argued 
that stability was not an end in itself, its was nev
ertheless the most important factor in the case of treaties 
establishing boundaries. The problem of boundaries 
was closely connected with the most fundamental rights 
of States. It was for that reason that the Polish delegad 
tion maintained that notreatyestabhshingaboundary 
could be open tounilateral action on theground of a 
fundamental change of circumstances. 

15.History showed that the unfounded territorial claims 
of aggressor States had often had disastrous results, 
affecting notonlytheStatesdirectly concerned b u t a 
number of others as well. Poland,whose experience in 
that respect had been particularly bitter, strongly 
supported the exclusionof treaties establishingbound-
aries from the general application of the rule embodied 
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inarticle59. It wasconvinced that the exception in 
paragraph 2(a) was essential to the maintenance of 
international peace and security, as provided for in the 
United Nations Charter. The provision was merely 
the direct consequence, in the field of the law of treaties, 
of the rule embodied in Article2of the Charter,which 
stressed the obligation to respect the territorial integrity 
of States. It left no room for any legal justification of 
territorial claims based on a fundamental change of 
circumstances, which might be raised by a potential 
aggressor. 
16. Some delegations had expressed doubts with regard 
tounequalcolonial treatiesor treatiesimposedby an 
aggressor State. The Polish delegation considered such 
treaties t obevo ida6 ^ ^ , since theyconflictedwith 
norms o f ^ c ^ ^ ^ ^ and therefore did not fall under the 
provisions of article 59 whichdealtwithvahd treaties 
only. 
17. On the question of the relationship between 
article59 andtheprmcipleof self-determination,his 
delegation shared the view expressed by the Expert 
Consultant at the 65th meetmg of the Committee of the 
Whole. 
18. The Polish delegation would therefore vote in 
favour of article59 as approvedby an overwhelming 
majoritymthe Committee of the Whole. 

19. Mr. TABIBI (Afghanistan) said that his delegation 
supported the basic purpose of article 59 which was to 
recogrñze^6^^^^ra^6^asacardinalpr incipleof 
intemationallaw. The inclusion of that principlein 
article 59 strengthened the ^ a ^ a ^ ^ r ^ ^ a ^ o a rule and 
providedameans of terminating treaties which became 
too onerous to apply or hampered relations between 
States. However, t h e ^ 6 ^ ^ ^ a ^ 6 ^ d o c t r i n e w a s 
considerably weakened by the exceptions stated in para
graph 2(a) which, if adopted,would constitute endorse-
ment of a number of colonial and unequal treaties 
concluded inthe past by error, fraud,corruption of a 
representative of aState or coercionagainst the State 
or its representative. Paragraph 2(a) would at the 
same time weaken the rule of ^ c ^ ^ . It was a 
fact of history that, ever since the First World War, and 
particularly since the signing of the United Nations 
Charter,themternationalconurtunityhad^been moving 
towards the emancipation of peoples and recognition 
of the right of seff-determination and away from colonial 
and unequal treaties imposed againstthefree will of 
nations. His delegation's misgivings regarding para
graph 2(a) should be understood in that context. 

20.Nodistinctioncouldbedrawnbetweenboundary 
treaties and treaties estabfishing territorial status. Most 
boundary treaties dealt not with ageometrielinebut 
with territories andpeoples, andinsomecases deter
mined the fate of a whole country. Recognition of 
colonialandunequaltreatiesimposed againstthefree 
will of nations and in violation of the right of self-
determination must surely be wrong, and should not be 
accepted merely for the sake of the stability of treaties. 
Stability,particularly of boundary treaties, must indeed 
be preserved, but only in the case of lawful treaties 
acceptedbythepartiesconcemed. Truetoitstradi-

tionalpolicyof peace and friendshipwith all nations, 
Afghanistanyielded tononeinitsrespectforbound-
arieswhichhadbeenlegallyestablishedandaccepted. 
It was opposed, asa^matter of principle,to all colonial 
and unequal treaties maintained in violation of the 
principle of self-determination. That was why his 
delegation hoped that the Conference might still agree 
onaformula which safeguarded the legally established 
boundaries of States and did not endorse those imposed 
by force and coercion. 
21. Withaview to clarifying the purpose and meaning 
of paragraph 2(a) of article 59 he would venture to 
ask the Expert Consultant once againtoexplainwhat 
would be the effect of paragraph 2(a) on the operation 
of the right of self-determination of peoples and nations 
and on the operation of the rules in articles 45 to 50 in 
Part V of the convention, when it became necessary 
to apply them to boundary treaties. 
22. The Conference must not lay down rules which 
might be interpreted as endorsing colonial and unequal 
treaties, nor should it provide for exceptions that ran 
counter to thefundamentalprinciples of international 
law. 

23. Mr. BAYONA ORTIZ (Colombia) said that the 
inclusion in the convention on the law of treaties of an 
article endorsing the ^ 6 ^ ^ ^ a ^ 6 ^ doctrine 
representedoneof the most important steps takenby 
the International Law Commission in its efforts to 
contribute to the codification and progressive devel-
opmentof international law; in formulating article 59, 
the Commission haddealt with oneof themost con-
troversialquestionsknowntointemational jurists. 
24. The Commission's commentaries to its article were 
often as valuable as the articles themselves, and the 
commentary to article 59 wasacase in point. In para
graph (1), the Commission notedthatmodernjurists 
had accepted somewhat reluctantiy the doctrine of ^ 6 ^ 
^c ^ a ^ 6 ^ , adding significantiy^ ^Most jurists, 
however, at the same time enterastrongca^a^ as to the 
need to confine the scope of the doctrine within narrow 
limits and to regulate strictly the conditions under 
which it maybe invoked". Hisdelegation's attitude 
towards the recognition of the doctrine of ^ 6 ^ ^c 
^ a ^ 6 ^ i n a r t i c l e 59 was based onthat commentary. 
The observanceof tieatycommitments constituted an 
undisputed basis forintemational peace and coexistence, 
and no exception to thatlofty principle could be justified 
unless it were intended to remedy an anomalous or 
unjust situation brought about by a fundamental 
change inthe circumstances underlying those commit
ments. It wasasafety valve, only to be used in cases 
where the parties to the treaty had not agreed upona 
methodto reform treaty provisions which had become 
obsolete and burdensome. 

25. Omer limitations were necessary if the doctrine of 
r^6^ ^c ^ a ^ 6 ^ was not to become a means of 
diluting the very essence of the international legal 
order. Examination of article 59 made it quite 
clear that thelnternational Law Commission had for
mulated the article in such careful terms as to 
compelopponents of the doctrine toaccept it in the 
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form in which it was now presented. It was no longer 
the old formula of Gentili and his followers, but a new 
conception which delicately balanced the needs both of 
justice and of the rule of law. The new elements 
introduced by the Commission were the two important 
requirements set forth in sub-paragraphs (a) and (6) of 
paragraph 1 for enabling a fundamental change of 
circumstance to be invoked as a ground for terminating 
or withdrawing from a treaty, and the exceptions set 
forth in paragraph 2, particularly sub-paragraph (a), 
relating to treaties which established boundaries. The 
Commission had thus included the rebus sic stantibus 
principle, despite the fact that there were some who 
disagreed with it and despite the lgitimate concern 
expressed by others at the risks involved for the interna
tional community if the security of treaties were 
undermined through an improper use of the article. 

26. His delegation therefore accepted article 59 as 
responding to the needs of a world that was experiencing 
profound transformations which could sometimes lead 
to unjust situations or make it impossible to carry out 
certain treaty commitments. It did so, however, on the 
basis of the International Law Commission's com
mentaries, which laid such emphasis on the exceptional 
and restricted character of the rule relating to fun
damental change of circumstances. 
27. Those considerations led him to a matter which 
was also dealt with in paragraph (1) of the commentary: 
the concern felt by most jurists regarding the risks 
which the application of the doctrine of rebus sic stanti
bus " presents in the absence of any general system of 
compulsory jurisdiction ". It was a question which arose 
also in connexion with the other articles of Part V, but 
in the case envisaged in article 59 it was much more 
serious, because of the magnitude of the problems which 
could derive from an allegation of a fundamental change 
in circumstances as a ground for terminating or 
withdrawing from a treaty. His delegation therefore 
fully understood the attitude of those delegations which, 
at the first session, had reserved their position on 
article 59 until they knew the fate of the articles dealing 
with the procedure to be followed in cases of invalidity, 
termination, withdrawal from or suspension of the opera
tion of a treaty. 

28. The Colombian delegation, which was one of the 
sponsors of the proposal for article 62 bis, would not at 
that stage go as far as to make its vote in favour of 
article 59 conditional upon the adoption of article 62 bis. 
It wished, however, to draw attention to the importance 
for international tranquilhty of adequate procedures 
for the peaceful settlement of disputes in the wide realm 
of the law of treaties. 

29. Mr. FLEISCHHAUER (Federal Republic of 
Germany) said that a convention on the law of treaties 
would be incomplete without a provision on fundamental 
change of circumstances. Article 59, as approved by 
the Committee of the Whole, satisfactorily circumscribed 
the scope of application of the rebus sic stantibus rule in 
a careful and narrow manner. 
30. His delegation welcomed the negative form in which 
paragraph 1 stated the conditions under which a fun-

damental change of circumstances could be invoked. 
That form of drafting of the operative part of the 
article showed that the rule must be interpreted restric-
tively and that the termination of, the withdrawal from 
or the suspension of a treaty on the ground of fun
damental change of circumstances was an exceptional 
case. It also followed from that presentation of the 
rule that the State which invoked the fundamental 
change of circumstances carried the burden of proof and 
must establish the existence of the conditions stated in 
paragraph 1. 
31. It had been suggested that paragraph 1 contained 
too many ambiguous terms, that it was imprecise, 
difficult to apply and above all open to abuse. While 
sympathizing with those misgivings, he could not see 
how article 59 could be drafted without referring to 
notions that were open to divergent interpretations. 
It was precisely for that reason that his delegation 
regarded article 59 as one of the articles which needed 
to be balanced by an automatically available procedure 
for the settlement of disputes; if article 62 bis failed to 
be adopted in the final vote, the particular risks involved 
in article 59 would be one of the weightier factors in the 
decision which his delegation would have to take in 
regard to Part V as a whole. 
32. It was his delegation's view that, if a treaty 
contained special provisions to deal with a possible 
change of circumstances, those provisions would 
override article 59 as regards changes which were 
covered by the particular arrangement between the 
parties. Article 59, although it reflected customary 
international law in the sense of Article 38(1)(6) of 
the Statute of the International Court of Justice, or even 
one of the general principles of law within the scope of 
Article 38(l)(c), did not constitute a rule of jus cogens. 
The debates of the International Law Commission, the 
comments by Governments and the discusssions in the 
Committee of the Whole at the first session on article 59, 
all clearly demonstrated that the rule embodied in it did 
not fulfil the particular conditions laid down in article 50 
for the definition of a rule of jus cogens. Since article 59 
did not constitute jus cogens, the possibility of special 
contingency provisions in particular treaties was always 
open. 
33. Before leaving paragraph 1, he would like to draw 
attention to what two writers had described as a " flaw 
in drafting " in article 59. In recent publications on 
article 59, those writers 'had pointed out that the 
wording " a fundamental change of circumstances . . . 
which was not foreseen by the parties, may not be 
invoked as a ground for terminating or withdrawing 
from the treaty unless . . . " might lead to the conclusion, 
if read literally, that a change which had been foreseen 
could be so invoked.0 That result was certainly not 
intended and it should be fairly easy to remedy the 
wording so as to make the real intention clear. 

6 Olivier Lissitzyn, " Treaties and Changed Circumstances 
(rebus sic stantibus) " in American Journal of International 
Law, vol. 61 (1967), pp. 895 et seq., and Egon Schwelb, " Fun
damental Change of Circumstances: Notes on Article 59 of the 
Draft Convention on the Law of Treaties ", in Zeitschrift fiir 
ausldndisches ôfjentliches Redit und Vôlkerrecht, vol. XXIX, 
pp. 39 et seq. 
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34. With regard to paragraph 2, he noted that the 
International Law Commissionhaddiscussedaproposal 
to includeinthehstof exceptions from t h e ^ 6 ^ ^ ^ 
^ r a ^ 6 ^ rule a reference to changes in government 
policies,but had rightly decided not to do so. It had 
recognized inparagraph (10) of its commentary that 
circumstances quiteoutside thetreaty mightbring the 
principle of fundamental change into operation^if their 
effect was to alter a circumstance constituting an 
essential basis of the consent of the parties to the 
treaty". In his delegation's view,achange in govern
ment policycouldconceivably fall under that rule and 
to that extent constitute grounds for bringing article 59 
into operation. 
35. Paragraph3had been added to article 59by the 
Committee of theWhole asaresult of the adoption of 
amendments by Canada (ABCONF.39BC.1BL.320) and 
Finland (ABCONF.39BC.1BL.333). His delegation 
welcomed that addition. The suspension ofatreaty did 
less damage to the treaty than its termination, and 
wherever it was possible for States to protect their 
interests in respect of a defective treaty by merê  
suspension, provision shouldbemadeforsuchapos-
sibility. His delegation believed that where a State 
which was confronted with afundamental change of 
circumstances within themeaningof article 59 availed 
itself of the option of paragraph3and went no further 
than to suspend the treaty, an obligation for renegotia
tion arose for the other partyorpartiesto thetreaty. 
That obhgationflowednot only from the underlying 
reason of article 59, paragraph 3, but alsofrom the 
obligationof good faith. If that point werebornein 
mind, it would makeit easier for States toresortto 
suspension followed by renegotiation, rather than 
proceed direct to the termination of the treaty. 

36. Mr. TALALAEV (Union ofSovietSocialistRepub-
lics) sa id that theru le in article59 reflectedexisting 
international practice. The reasons winch fully justified 
the inclusion of that article had been discussed at great 
length at the first session in the Committee of the 
Whole, particularly at its 65thmeeting. In view of 
the different views which had been expressed by writers 
with regardto the ^ б ^ ^ ^ а ^ б ^ ^ clause,itsinclu-
sion in the convention on the law of treaties constituted 
apositive factor and the text of paragraph2of article 59 
which was now before the Conference was a very 
satisfactory one indeed. 
37. The questionhad been asked to what extent the rule 
in article 59 coveredthequestionof unequaltreaties, 
treatiesimposed by force, andtreatiesconfiictingwith 
the principle of self-determination. Clearly, those 
treaties were null and void under articles 49 and 50 of 
Section 2. Article 59,however, was placedin Section 3, 
asectionwhichappliedto treaties concluded in normal 
circumstances. As his delegation had already stated in 
connexion with the discussion of article 50, it strongly 
supported all the articles in Section 2, the provisions of 
which declared null and void unequal treaties and other 
similar treaties. Article 59, however, related not to 
treaties that were null and void but to treaties which had 
been properly and lawfully concluded; those treaties 
weregovemed by the ^ а ^ а ^ ^ ^ ^ а ^ а rule. They 

could ordy be terminated or suspended under the provi
sions of Section 3. 
38. Some delegations hadexpressed doubtsregarding 
paragraph 2(a),which excluded from the rule in para-
graphlthose treaties which established boundaries. He 
would not repeat afl the convincing arguments which had 
been adduced at the 65th meeting of the Committee of 
the Whole in support ofthat provision, but wouldmerely 
mention that, in reply to a question by the Afghan 
representative, theExpertConsultanthadpointedout 
that the question of illegal and unequal colonial bound
ary treaties was covered by other articles of the conven-
tionB The intention of the International Law Commis
sion had clearly been to safeguardthe application of 
lawful treaties that established boundaries. In para
graph (11) of its commentary to article 59,the Interna
tional Law Commission had explained its reasonsfor 
including paragraph 2(a) and had stated that it had 
^concluded that treaties estabhshingaboundary should 
berecognizedtobeanexceptiontotherule,beeause 
otherwise therule, insteadofbeingan instrument of 
peacefulchange, mightbecomeasourceof dangerous 
frictions." 

39. At the first session, the provisions of paragraph 2(a) 
hadbeendiscussed very fully and his owndelegation 
had pointed out that article 59, like all the other 
articles in Section 3 of Part V, referred to legally 
concluded treaties; illegal and unequal treaties were 
dealt with in Section 2B The doubts which had been 
expressed by certain delegations were therefore 
unfounded and his delegationwouldvotein favour of 
article 59. 

40. Mr.KABBAI (Morocco) s a i d t h a t t h e ^ 6 ^ ^ 
^ a ^ 6 ^ principle, once so controversial, was now 
unquestionably apart of existing general international 
law,and it was right that the International Law Com
mission should have included it in article 59. But the 
^ 6 ^ ^ ^ra^6^prmcipleformulatedin article 59 
should have been made to apply to all international 
treaties; the exception laid down in paragraph 2(a) was 
all the more incomprehensible because the provision 
had been drafted inanegative form, andthe ^ 6 ^ ^ ^ 
^a^6^principlehadbeensurroundedby such rigid 
conditions that it might well be asked whatpossible 
danger could be feared. 

41. He agreed withtherepresentativeof Afghanistan 
that that exception considerably weakened the principle, 
and thatit would be better eitherto delete paragraph 2(a) 
altogether or at least to change the wording. To begin 
with, it was imprecise, and might be interpreted as 
coveriug not only boundary treaties concluded with full 
respect for the principles of free consent,the sovereign 
equality of States, and other peremptory norms of 
international law, but also treaties resulting from 
violence, conquest or other circumstances precluding the 
freeconsent of the State concerned. Suchasituation 
was clearly unjust, and if perpetuated wouldlead to 
insectrrity in international relations. Admittedly other 

7 See 65th meeting of the Committee of the Whole, para. 31. 
8 Ibid., para. 34. 
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provisions, such as thoseinarticles 49 and 50, gave 
grounds for regarding such treaties as null and void a6 
^ ^ , b u t it would bemore logical to make it clear in 
paragraph2(a). 
42. Secondly, themeaninggivenby the International 
Law Commission to the expression îf the treaty 
establishesaboundary"was so broad that it might be 
regarded as including treaties concluded in a bygone 
age when some States hadtaken it upon themselves to 
dispose of territories thatdid not belong tothem, and 
decide what was to become of them and who they were 
to belong to. The International Law Commission had 
stated, inparagraph (11) of its commentary,thatthe 
exception laiddown in sub-paragraph2 (a) embraced 
treaties of cession as well as delimitationtreaties, but 
many treaties of cessionbelongedtothecolonial era, 
and could no longer continue after the changes that had 
taken place in ideas on international relations. The 
Permanent Court of International Justice had never 
intended to exclude treaties establishing a boundary 
from the application of the ^ б ^ ^ ^ а ^ б ^ principle, 
as might be supposed from its decisionin the ^ ^ Z ^ ^ ^ 
case. Inparticular, it did not appear that the Courthad 
intended that unjust or unequal treaties imposed by force 
shouldcontinue to govern treaty relations when they 
conflicted with the principles of the Charter and the 
rules of modern international law. 

43. Consequently, sub-paragraph 2 (a) should be 
reconsidered soas to dispel any misunderstanding over 
the question of inequitable treaties. The Moroccan 
delegation must express strong reservations regarding 
sub-paragraph2(a) in its present form, and would vote 
against it. 

44. Mr. KUDRYAVTSEV (ByelorussianSoviet So-
ciahst Republic) said it was obvious that circumstances 
could so change as to change the conditions of applica
tion ofatreaty; that was the force of the doctrine r^6^ 
^ ^ a ^ 6 ^ . However, change of circumstances could 
notbeinvokedwith respect to atreaty establishinga 
boundary; such treaties must be accepted as excep
tions to the general rule w h e n t h e r ^ 6 ^ ^ ^ a ^ 6 ^ 
principle was applied. The necessity for that was a 
naturalconsequenceoftl^evital importance of treaties 
establishingaboundary. That had been recognized by 
the InternationalLaw Commissioninparagraph (11) 
of its commentary to article 59, where it was stated 
that such treaties ^should be recognized to be an 
exception to the rule, because otherwise the rule, instead 
of being an instrument of peaceful change, might become 
asource of dangerous frictions". 

45. The purpose of the convention,asthe^ treaty on 
t reat ies" ,mustbetohelpto develop treaty relations 
between States through the conclusion of equitable and 
mutually beneficialtreaties. The development of such 
treaties would strengthen peaceful co-operation between 
States andpeaceful relations inthe world. Obviously 
everything that would helpto achievethat aim should 
be includedinthe convention. As the International 
Law Commission had pointed out, to exclude sub-para-
graph2(a) would make the rule in the articleapossible 
source of dangerous frictions instead of an instrument of 
peacefulchange. No one could agree to that. The 

Byelorussian delegation understood that the reference in 
article 59 was to equal treaties legitimately concluded. 
46. His delegation regarded sub-paragraph 2 (a) as 
being inconformitywiththe Conference's purposeof 
drawing upan international legal instrument that could 
help the development of mutually beneficial legal treaties 
between States, and consequently strongly supported the 
article as it stood. 

47.ThePRESIDENTinvited the Conference to voteon 
article 59. 

B 4 ^ ^ 5^ ^ ^ a o ^ ^ ^ 6v ^ v ^ ^ ^ ^, ^ 6 ^ 
^ a 6 ^ ^ ^ ^ ^ . 

48. Mr. HAYTA (Turkey) said that, although his 
delegation was not opposed to the inclusion of the 
r^6^ ^ ^ a ^ 6 ^ principle, he had voted against 
article 59 for the reasons given on earlier occasionsby 
Turkey, in particular at the 64th meeting of the Com
mittee of theWhole. 

49. Mr. BILOA TANG (Cameroon) said that his 
delegation hadoriginallyhaddoubts concerning para-
graph2(a),but had changed its views inthe light of 
the decisionby the Organizationof AfricanUnity to 
adopt the principlethattheboundaries inherited from 
the colonial period could not be changed, and also 
of theexplanationgivenby theExpert Consultant at 
the 65th meetmg of the Committee of theWhole,where 
hehadstatedthatthelnternationalLaw Commission 
^had not intended in paragraph 2 (^) to give the 
impression that boundaries were immutable, but ar-
ticle59 wasnotabasisfor seekmgtheterminationof 
aboundary treaty".^ His delegation had accordingly 
been able to vote for article 59. 

50. Mr. TABIBI (Afghanistan) said that he had voted 
against article59,notbecausehewas opposedtothe 
doctrine of r^6^ ^ ^ o ^ 6 ^ , which was a cardinal 
ruleof international law,but because of the exception 
to the rule contained in paragraph2(a); that exception 
might be misunderstood as endorsing illegal and unequal 
treatiesof the colonial type. However, the arguments 
put forward during the discussion at both sessions of 
the Conference, the statement by the Expert Consultant 
already referredto, and the discussions of the Inter
national Law Commission all madeit clear thatthe 
exception in paragraph 2 (a) did not endorse illegal 
and unequal treaties contrary to the right of self-
determination, and could not provideapretext for the 
formulationof rulesinotherintemationalconventions 
under study in otherorgans of theUnited Nations to 
protect colonial treaties. The discussions at the present 
meeting showedthat, althoughthe exceptioninpara-
graph2(a)related only tolegaltreaties,it had been 
introduced for pohtical motives. 

51. Since the Expert Consultant was nothimself present 
to reply, hewould ask for the explanation the Expert 
Consultant had given at the 65th meetmg of the Com-
mitteeof the Wholetobe readout, sothat it would 
form part of the record of the present meeting. 

^ ^ . , p a r a . 3 L 
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52. Mr.WATTLES (Deputy Executive Secretary) said 
that the passage referred to from the statement by 
Sir Humphrey Waldock at the 65th meeting of the 
Committee of the Whole read^ 

3 L T h e reasons for including paragraph 2(^) were given 
in the commentary. The Afghan representative had asked what 
was the relationbetween that provision, and self-determination, 
and illegal and unequal colonial boundary treaties. The answer 
had to be found in the present convention itself. The question 
of ülegah^ty w a s d e a l t w i t h i n t h e t w o articles t r e a t i n g o f ^ 
^^^B^^. The question of self-determination was also covered 
in the commentary. In the Commissions ^iew, self-
determination was an independent principle which belonged 
to another branchofintemationallawandwhich had its own 
conditions and problems. The Commission had not intended 
inparagraph2(^) tog ive the impressionthat boundaries were 
immutable, but article 59 was not a basis for seeking the 
terminationofaboundary treaty. 

53. Mr. SHUKRI (Syria) said that his delegation had 
abstained from voting on article 59 because it was 
opposed to paragraph2(a),although Syria fully sup
ported the rest of the article. 

The severance of diplomatic or consular relations between 
parties toa t rea ty does not affect the legal relations established 
between themby the treaty except i n s o f a r as the existence 
of diplomatic or consular relations is indispensable for the 
applicationof the treaty. 

B ^ ^ ó ^ ^ o ^ a ^ ^ ^ 6 v . ^ v ^ ^ ^ ^ ^ . 

^ ^ ^ ^ 

^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^^^ (ius cogens) 

If a new peremptory norm of general international law 
emerges,any easting treaty which is in conflict with that norm 
becomes void and terminates. 

54. Mr. RODRIGUEZ (Chile) said that the purpose of 
his delegation's amendment (ABCONF.39BL.34B 
Corr.l) was to give greater precision and clarity to 
article 61. The firstchangeproposed,to replace the 
words^any existing treaty"by the words^any treaty 
existingat that time", was intendedto make explicit 
what was already impliedin article 61, thattherule 
would apply to treaties existing at the time when a 
new peremptory norm of general international law 
emerged. 
55. The second changeproposed was to replace the 
words^becomesvoidandterminates"by the words 
^ may be objected to withaview to its termination". 
The purpose of that change was to avoid using as 
synonymous the expressions ^becomes void" and 
^terminates". For Chile, and for some other 

^For thed i scuss ionof ar t ic le60intheCommit teeof the 
Whole, see65thand 81st meetings. 

^For thed i scuss ionof article6I i n the Committee of the 
Whole,see 66th and83rd meetings. 

An amendment was submitted to theplenary Conference 
by Chile (ABCGNF.39BL.34BCorr.l). 

countries, the two terms were not synonymous, since 
nullity did not always coincide with invalidation through 
some circumstance arising subsequent to the conclusion 
of the treaty. Some delegations were ableto accept 
thatasubsequentground could render atreaty void, 
but that view presented difficulties for others. The 
purpose of his amendment wasto solve theproblem 
of the two different approaches by avoidingareference 
tonulfity andreferrmgordytometernunationof the 
treaty, which led inpracticetothesame result. 
56. Also, the second change proposed by Chile was 
intendedto emphasize that inthecase coveredbyin 
article 61 treatiescouldbe terminated onlyby virtue 
ofaprior procedure arising from an objection made by 
an interested party. The situation was one where a 
treaty became void on a ground arisinglaterintime 
thantheconclusionof atreaty, whichcouldgiverise 
touncertaintyordisagreement,suchasthe emergence 
of anew peremptory norm of general international law. 
It was thereforebetter to emphasize that an objection 
was needed to ensure that the termination of the treaty 
was admitted and recognized. 

57. Mr. PINTO (Ceylon) said that his delegation had 
pointedout at the55th meeting of theCommitteeof 
the Wholethatthemain advantage of including pro
visions of ^ ^ ^ e ^ m t i ^ e c o n v e n t i o n w a s t o express 
that timeless moral concept for the first time asalegal 
principle. The subjects dealt with in article 50, 61 and 
67did not lend themselves to precise statement, but his 
delegation did not regard that asavitalconsideration. 
Many of thepractical difficultiesforeseenby certain 
delegations would probablytum out to be more apparent 
than real,while other such difficulties were likely to be 
solved by the adoption of machinery for the settlement 
of disputes, such as that proposed in article 62 6^. 

58. But although his delegation gave that group of 
articles its unreserved support,there was one aspect of 
them, especially of articles 61 and 67,on which it would 
have welcomed greater clarity. From theprocedural 
point of view, it was not clear who mightbring an 
action for the application of those articles. At the first 
session, his delegation had suggested that articles 50 
and 61 were unlikely to have any relevance to the 
performanceof atreaty asbetweentheparties. For 
instance,ifanumber of States agreed to engage in the 
slave trade, to decimate the population of another 
State, or to intervene in some lesser way in the internal 
affairs of that State, they would carry out their obliga
tions because they wantedto, not because they con
sidered themselvesboundbyatreatywhichthe inter
national conurtunity regarded as void. Other members 
of the international community, on the other hand, 
particularly the State or States which suffered as a 
result of the treaty, ntighthavealegitimate interest in 
theapplicationof articles50and61. 

59. Ceylonthereforeconsideredthat anyState,orat 
least any State party to the convention, shouldhave 
the right to impeach a treaty on the ground that it 
conflicted with articles 50 and61, and to initiate pro
cedures for securing observance of the obligations which 
articles 67imposed ondelinquentStates. That right 
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seemedtobelogicalinview of thefactthatcontra-
ventionof articles 50 and61 had implications which 
went beyond the relationship of the parties ^ ^ ^ , 
and it might be wise to recognize that right explicitly, 
since otherwise protracted procedural wrangles were 
likely to beset any attempt to bring an action to apply 
t h e ^ ^ ^ ^ articles before an international tribunal. 

60. Mr. ALVAREZ TABIO (Cuba) said that he had 
notintendedto speak on article 61, sincehe agreed 
withthelntemationalLaw Commission that it was a 
logical corollary of the principle containedinarticle 50, 
butthe Chilean amendment (ABCONF.39BL.34BCorr.l) 
would change the substance of the article,particularly 
withrespectto the emergence of a newperemptory 
normof general international law. 
61. The Conference had accepted the principle that 
there were rules of international law that werebinding 
on all States, and the logical consequence must be that 
the emergence of anewperemptorynormof general 
international law must invalidate any existing treaty 
conflicting with that norm. General recognition of the 
unlawfulnatureof some types of agreement must have 
an immediate effect on such agreements, both for formal 
reasonsderiving from the principle of the hierarchy of 
rules, and for reasons of substance directly related to the 
new message of justice conveyed by the new peremptory 
norm of international law. Any such new peremptory 
norm that emergedwas the expressionof anew view 
of justice in conformity with the climate of opinion 
prevailing at any given moment in the international 
community. Consequently any existing treaty that 
conflicted with the new peremptory norm must become 
not only illegal but inadmissible on general legal prin
ciples. Not only would it conflict with the peremptory 
normof international law thatemergedsubsequently, 
but it would become irmerentiy unlawful and immoral. 

62. That argument was of special importance in 
estabhshing the inter-temporal effects of the new 
peremptory norm. Clearly a rule of law couldnot 
haveretroactive effects. Noone questioned that laws 
had effect from the time of their entry into force, and 
ceased to have effect once they were repealed. But 
the problem arose in relation to treaties which, because 
their effects were continuing,came under the authority 
of successive peremptorynorms of international law. If 
anew treaty came intoforce under the authority of a 
givenlegal system, but its effects had not beenter-
minated when new peremptory norms emerged that 
substantially changed the legal system,the conflict that 
wouldariseif it shouldbe decided notto apply the 
new peremptory norm would beaquestion not of non-
retroactivity, but of the continuing authority of the old 
legal system that had been replaced. 

63. If, the new peremptory normwere appliedto a 
continuing treaty, obviously there would be no violation 
of theprinciple of non-retroactivity, eventhoughthe 
treatyhadenteredintoforcebeforetheemergenceof 
the peremptory norm. That was because the problem 
related to rules that affected the legitimacy of the 
treaty,inother words, rules that representedaview of 
justice radicaflyopposedtothat formerly accepted. 

64. His delegation was therefore unable to support the 
Chilean amendment because it represented a basic 
denialof the invalidating effect of n o r m s o f ^ ^ ^ ^ ^ ^ 
emerging subsequent to the entry into force ofatreaty. 
An existing treaty that conflicted with a peremptory 
norm of international law would not merely terminate, 
it would become void and terminate. 

65. Mr. BINDSCHEDLER (Switzerland) said that his 
delegationwould vote against article 61 forthesame 
reasons as had led it to vote against article 50. But 
article61 contained additional defects in connexion with 
the introduction of the ^ ^ ^ ^ system into inter
national law,which had not been apparent in article 50. 
66. His delegation had wished to ask the Expert Con
sultant five questions to which it was unableto find an 
answer. First, how did a new peremptory norm of 
general international law emerged Secondly, was a 
peremptory normengendered by custom, by atreaty, 
orbyboth7 Thirdly, tobecome aperemptorynorm, 
didarulehavetobeacceptedbyall theStatesof the 
international community, or only byamajority of those 
States and, in the latter case, by what majority^ 
Fourthly, must a new peremptory norm contain an 
express declaration concerning its peremptory character, 
or did that character follow from the content of the new 
norm7 Fifthly,wasaperemptory norm valid only for 
the parties to atreaty or for all States^ The Swiss 
delegation believed that the former presumption was 
correct. 
67. No answers had been given to those questions 
throughout the lengthy debates on article 61. The 
answers should havebeencontained inthe draft con
vention itself, sinceit was tobecomeakindof cons
titution for the international community governing 
futurelegislativeprocedure. Tointroduce thenotion 
of peremptory norms of international law without 
providing any definition of those norms wascalculated 
togiverisetoserious legal dangers. 

68. Mr. VALENCIA-RODRIGUEZ (Ecuador) said 
that article 61 was the logical counterpart to article 50 
and both those substantive proposals should set out the 
principle of ^ ^ ^ ^ precisely and categorically. 
Article50 definedthemeaning of ^ ^ ^ ^ and ar-
ticle61 described the inevitable effect of the existence of 
^ ^ ^ ^ rules. A treaty which conflicted with a 
peremptory norm was null and void a 6 ^ ^ , n o t merely 
voidable. The Chilean amendment (ABCONF.39B 
L.34BCorr.l), however, was an attempt to alter the 
categorical statement in the International Law Com
mission's draft of article 61, and would have the effect 
of weakening that clause, by introducing the much 
vaguer element of objection withaview to the termina
tion of the treaty, instead of stating that thetreaty 
was void, as laid down in article 50. The effect of the 
Chilean amendment would be to alter thevery nature 
of article 61, by turning anobjective and categorical 
statement into a procedural rule; that fundamental 
change was inadmissible, for procedural rules were set 
out in other articles of the convention. His delegation 
would therefore vote against the Chilean amendment. 

69.Mr.DELAGUARDIA(Argentina)saidthathis 
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delegation had no doubts whatsoever concerning the 
existence of the principle o f ^ ^ ^ ^ in international 
law and had therefore voted for article 50. It would 
also vote in favour of article 61, whatever its final text 
mightbe, although it sharedthemisgivings of other 
delegations concerning the content and number of rules 
o f ^ ^ ^ ^ and the procedure by which theymight 
emergemthe future and render existing treaties invalid. 
Argentina therefore considered that the Chilean amend
ment represented an important clarification of article61, 
for every Statemust have anopportunityof invoking 
anew peremptory norm asaground for the invahdation 
of atreaty. 
70. ThelnternationalLawCommission'stextdidnot 
explain by what procedureatreaty became void auto-
matically,and the incorporation of the Chilean amend
ment wouldleadmorelogically to the procedure set 
out in article 62. 

71. Mr. DECASTRO (Spain) saidthat the Chilean 
amendment would have the effect of introducing a 
substantive change, from the statement that atreaty 
conflicting with a peremptory norm was void to a 
provision of voidability. Theactofobjectingtoatreaty 
would entail, first, the objection being made only by the 
party to whom the right of objection was available; 
secondly, sincetheright of objectionwas optional, it 
couldbe waived, that was tosaythetreatycouldbe 
confirmed expressly or tacitly; and thirdly, since the 
option was open to one party only, it could not be 
exercised byathird State. 
72. The wording approved by the majority in the Com
mittee of theWhole said that the treaty would be void; 
but the fact thatatreaty was void did not mean thata 
request could not be made that it be declared void by 
declaratory action,which was not incompatible with the 
existence of invalidity ^ ^ ^ ^ . The difference between 
theoptionto objectto atreaty andthepossibility of 
exercising the right of declaratory action was that in 
the latter case the action wasnot open to any party 
as a right which could be waived, that it could be 
exercised byathird party and further that if the validity 
of a treaty was referred to an international court or 
arbitral tribunal, the court or the arbitrators could 
^ ^ ^ declare invalid the provision of the treaty 
conflicting w i t h a r u l e o f ^ ^ e ^ . If atreaty was 
really contrary to such peremptory norms as those 
relating to human rights, the prohibition of slavery 
or genocide, and even new peremptory norms, its 
invalidity wasbound to beupheld by the intemational 
court or arbitral tribunal, because they could not regard 
as binding any provision which ran counter to the 
conscience of the international community. 
73. The Chilean proposal to insert the words^at that 
time"after^existing"had at flrst sight seemed desir
able, since it appearedtomake clear that the rules of 
^ ^ ^ ^ ^ were not applicable retroactively. But since 
the phrase referred to existing treaties, it was super-
fluous,becauseatreaty which nolonger existed could 
notpresumablybemcorrflictwith any rule, since it had 
ceasedtoproduceeffects. 

74. Mr. HARASZTI (Hungary) said that his delegation 

was opposed to the Chilean amendment. The Con
ference had already adopted article 50, under which no 
derogationwaspermittedfromaperemptorynormof 
international law; it was self-evident that ff atreaty 
whichconflictedwith aperemptory normwasvoid, a 
treaty would become void and would terminate ifanew 
peremptory norm emerged duringits existence. The 
International Law Commission's text was perfectly clear, 
but the Chilean amendment made it dependent on the 
will of one party whether an objection should be raised 
and, consequently, whether or not the treaty would be 
applieddespite the emergence of aperemptory norm 
with which it conflicted. Suchaprovisionwouldbe 
contrary to the rule set out in article 50. 

75. Mr. SMETKAL (Czechoslovakia) said he endorsed 
the view expressed by the Hungarian representative. 

76.Mr.BIKOUTHA(Congo,Brazzaville) saidthat 
the Chilean delegation's attempt to makeacontribution 
to the progressive development of international law 
would not have the effect desired. Its amendment 
would vitiate the basic principle laid down in the 
International Law Commission's text,by stating thata 
treaty conflicting with a peremptory norm might be 
objected to at the will of one of the parties only,thus 
deprivingarticle 61 of itsmandatorycharacter. Per
haps the Chilean delegation would reconsider its 
position and withdraw its amendment. 

77.MT.HUBERT (France) saidthat the arguments 
that his delegation had adduced against article 50 
applied equally to article 61. In the latter case, 
however, his delegation found an additionalcausefor 
anxietyintheuseoftheword^emerges". The dic
tionary definition of the French verb ^ ^ v ^ ^ " 
implied something sudden and unexpected; suchaterm 
could not correctiybeused to describe the necessarily 
gradual process of the formation ofaperemptory norm; 
which needed some time to mature. 

78. Mr. SEATON (United Repubhc of Tanzania) said 
that sincetheConference, in adopting article 50, had 
agreed thatatreaty conflicting withaperemptory norm 
became void, he could not understand why an existing 
treaty which was in conflict with a new peremptory 
normmightmerely beobjectedtowith aview toits 
termination. The Chilean amendment weakened, if it 
did not actually nullify,article 50, andtheTanzanian 
delegationcould not support it. 

79. Mr. RODRIGUEZ (Chile) said that his delegation 
had voted for article 50 in the behef that that provision 
estabhshed an outstandingly important principle of 
public international law. Thepurpose of its amende 
ment to article 61was to clarify the terms of the clause 
and to avoid disputes concerning the application of the 
article. The amendment was inno way intended to 
circumscribe or restrict the principle of ^ ^ ^ ^ . 
Since, however, anumber of delegations appeared to 
have misunderstood the tenor of theamendment and 
consideredthat it might have effects contrary to those 
contemplated by its sponsor, his delegation would 
withdrawit. 



Twenty-third plenary meeting — 14 May 1969 125 

80. The PRESIDENT invited the Conference to vote 
on article 61. 

At the request of tlie French representative, the vote 
was taken by roll-call. 

Ecuador, having been drawn by lot by the President, 
was called upon to vote first. 

In favour: Ecuador, El Salvador, Ethiopia, Federal Republic 
of Germany, Finland, Ghana, Guatemala, Guyana, Holy See, 
Honduras, Hungary, India, Indonesia, Iran, Iraq, Israel, Italy, 
Ivory Coast, lamaica, Kenya, Kuwait, Lebanon, Lesatho, Libe
ria, Libya, Madagascar, Mauritius, Mexico, Mongolia, Morocco, 
Nepal, Netherlands, Nigeria, Pakistan, Panama, Peru, Philip
pines, Poland, Republic of Korea, Romania, Saudi Arabia, 
Sierra Leone, Singapore, Spain, Sudan, Sweden, Syria, Thailand, 
Trinidad and Tobago, Tunisia, Uganda, Ukrainian Soviet So
cialist Republic, Union of Soviet Socialist Republics, United 
Arab Republic; United Republic of Tanzania, United States of 
America, Uruguay, Venezuela, Yugoslavia, Zambia, Afghanis
tan, Algeria, Argentina, Barbados, Bolivia, Brazil, Bulgaria, 
Burma, Byelorussian Soviet Socialist Republic, Cambodia, 
Cameroon, Canada, Central African Republic, Ceylon, China, 
Colombia, Congo (Brazzaville), Congo (Democratic Republic 
of), Costa Rica, Cuba, Cyprus, Czechoslovakia, Dahomey, 
Denmark. 

Against: France, Liechtenstein, Luxembourg, Monaco, Swit
zerland, Turkey, Australia, Belgium. 

Abstaining: Gabon, Greece, Ireland, lapan, Malaysia, Malta, 
New Zealand, Norway, Portugal, Republic of Viet-Nam, Sene
gal, South Africa, United Kingdom of Great Britain and 
Northern Ireland, Austria, Chile, Dominican Republic. 

Article 61 was adopted by 84 votes to 8, with 
16 abstentions. 

81. The PRESIDENT suggested that the Conference 
should defer its discussion of articles 62 and 62 bis, 
annex I and articles 63 and 64, in order to allow time 
for negotiations with a view to reaching a compromise 
solution. 

It was so agreed. 

The meeting rose at 5.55 p.m. 

TWENTY-THIRD PLENARY MEETING 

Wednesday, 14 May 1969, at 10.55 a.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 49 (Coercion of a State by the threat 
or use of force) (resumed from the 19th plenary 
meeting) 

1. Mr. DADZIE (Ghana) said he had been absent 
when the vote was taken on article 49 at the 19th 
plenary meeting, and his delegation had therefore been 
unable to indicate that it supported the article. 

Article 61 (Emergence of a new peremptory norm of 
general international law) (jus cogens) (resumed from 
the previous meeting) 

2. Mrs. ADAMSEN (Denmark), explaining her delega
tion's votes on article 61 and other articles of Part V of 
the draft convention dealing with the invalidity, ter
mination and suspension of the operation of a treaty, 
said that from the outset the Danish delegation had 
hesitated about article 61 and other provisions of 
Part V. In the Committee of the Whole, it had 
abstained in the voting on several of those provisions, 
and had even voted against one of them, being of the 
opinion that those articles represented a considerable 
danger for the stability and security of treaty relations 
between States. But the danger would be sufficiently 
eliminated by the establishment of the kind of automatic 
procedure now provided in article 62 bis for the settle
ment of disputes arising from the application of 
Part V. Consequently, in the plenary Conference, her 
delegation had been able to vote not only in favour of 
article 61 but also in favour of the other articles of 
Part V, with the expectation that article 62 bis would 
be adopted by the Conference, either in its present form 
or, provided it laid down an equal satisfactory guarantee 
for the security and stability of treaty relations, in a 
different form. 
3. It therefore followed that the position which Den
mark would ultimately adopt with regard to the con
vention as a whole would depend on the results achieved 
by the Conference in respect of the procedure for the 
settlement of disputes. 

4. Mr. HAYES (Ireland), explaining his delegation's 
vote on article 61, said it had abstained for the reasons 
it had given after the vote on article 50. 

5. Mr. RODRIGUEZ (Chile) said that his delegation 
had abstained from voting on article 61, not because 
of the ideas which the article contained, but because it 
was not completely satisfied with the drafting. 

Statement by the Chairman of the Drafting Committee 
on articles 65-69, 69 bis arid 70 

6. Mr. YASSEEN, Chairman of the Drafting Com
mittee, introducing the texts of articles 65-69, 69 6¿y 
and 70, said that the drafting had been reviewed by the 
Drafting Committee, which had made very few changes. 
7. In article 65, it had noted that, in paragraph 3, fraud, 
coercion and the act of corruption, which were the 
subjects of articles 46 to 49, were arranged in a different 
order from that in which they occurred in those four 
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articles. The Drafting Cornmittee had therefore 
rearranged the termsmthe order in which they occurred 
in articles 46 to 49, so that the concluding part of the 
sentence now r e a d ^ . . .paragraph2does not apply 
with respect to the party towhichthefraud,^theact 
of corruptionor the coercion isimputable". 
8̂  Withregardtoarticle67, whichthelntemational 
Law Commission had entitled ^Consequences of the 
nullity or termination of a treaty conflicting with a 
peremptory norm of general international law", the 
DraftingCommitteehad decidedthatthewords ^or 
termination"inthe title were superfluous,since under 
article61,if anew peremptory normof general inter
national law emerged, any existing treatyinconflict with 
that norm ^becomes void and terminates". That 
provision was also expressly reflected in article 67, 
paragraphs. TheDrafting Committeehadtherefore 
deletedthewords^orterrnination"fromthetitleof 
article 67. 

9. In article 69,it had added the case of outbreak of 
hostilities to the cases of State succession and State 
responsibility, in accordance with the decision taken by 
the Committee oftheWhole at its 76th meetingB 
10. Article 69 6^ wasanew provision, for which the 
Drafting Committee proposed the titled ^Diplomatic 
and consular relations and the conclusion of treaties." 

L A treaty theinvalidity of which is establishedunder the 
present Convention is void. The provisions of avoid treaty 
haveno legal force. 

2. If acts have nevertheless been performed inreliance on 
such atreaty^ 

(^)Each party may require any other party to establish 
as far as possible in their mutual relations the position that 
would have existed if the acts had not been performed^ 

(^)Actsperformedingoodfai thbefore the invalidity was 
invoked are not rendered unlawful by reason only of the 
invalidity of the treaty. 

3.1n cases falling under articles 46, ^ , ^8 or 49, 
paragraph2does not apply with respect to the party to which 
thefraud, theact of corruptionor the coercion is imputable. 

^ . I n the case of the invalidity of a particular Stated 
consent to be bound by a multilateral treaty, the foregoing 
rules apply intherelationsbetweenthat State andtheparties 
to the treaty. 

ll.Mr.ALVAREZTABIO(Cuba)saidthattheCuban 
delegation wasnot happy about thefirst sentence of 
article 65, paragraph 1. The sentence reproduced a 
rulewhich hadbeen stated in article 39of the Inter
national Law Conunission's draft and had hadaclear 
and precise meaning in the context of that article. 
There, the words^theinvahdity of which is estabhshed 
under the present articles" had indicated that the 
grounds for invalidity listed in the substantive provisions 
of Part V were exhaustive. The present text of 
article 65 was ambiguous and might give the impression 

^Para.3t^. 
^ For the discussionof ar t ic le65intheCommit teeof the 

Whole, see 74th and 83rd meetings. 

that there was no such thing as i n v a h d i t y ^ 6 ^ ^ but 
thatinvahdity must be estabhshedby theprocedures 
laid down in the convention. 
12. The Cuban delegationconsideredit necessary to 
statethat,asfarasitwasconcemed,thephrase^the 
invalidity of which is estabhshed under the present 
convention"had the same meaning as thecorresponding 
provision in article 39, namely that the invahdity of a 
treaty could be estabhshed only on the grounds laid down 
inPar tV. It would not, however, requestaseparate 
vote onthat point. 

^ ^ ^ ó^ ^a^ a a ^ ^ ^ 6v ^ v^r^ ^ ^, ^ ^ 
^ a 6 ^ ^ ^ ^ ^ . 

13. Mr. RUEGGER (Switzerland), explaining his 
delegation's abstention,remindedtheConferencethat, 
inthe Committeeof the Whole, theSwissdelegation 
hadsubmittedanamendment(ABCONF.39BC.lBL.358) 
to paragraph 1, the intention of which had been to make 
it clear that what was involvedwas not invalidity ^ ^ 
^ ^ , and that the mvahditymust be estabhshed through 
an invalidation. 
14. The new text subntitied by the Draftmg Committee 
was certairfly agreatimprovementontheinitialtext, 
but, forthe reasons of principle given at the first session, 
his delegationhad been obliged to abstain. 

^ ^ ^ ^ ^ 

L Unless thetreatyotherwise provides or the parties other
wise agree, the termination ofatreaty under its provisions o r in 
accordance with the present Conventions 

(^) Releases the parties from any obligation further to 
performthetreaty^ 

(^) Does not affect any right, obligation or legal situation 
of the parties created through the execution of the treaty 
prior t o i t s termination. 

2.1f a State denounces or withdraws from a multilateral 
treaty, paragraphl apples in the relations between that State 
and each of the other parties to the treaty from the date 
when such denunciation or withdrawal takes effect. 

^ B ^ ^ ó ^ ^ a ^ a o ^ ^ 6 v ^ ^ v ^ ^ ^ ^ ^ . 

L In the case of a treaty whichis voidunder article 50 
the parties shall^ 

(^) Eliminate as far as possible the consequences of any 
act performedinreliance on any provision which conflicts with 
the peremptory norm of general international law^ and 

(^)Bring their mutual relations into conformity with the 
peremptory norm of general international law. 

2. In the case of atreaty which becomes void and terminates 
under article 61, theterminationof the treaty^ 

(^) Releases the parties from any obligation further to 
performthe treaty^ 

^For thediscuss ionof article66 i n t h e Committeeof the 
Whole, see75th, 86th and 99th meetings. 

^For thediscuss ionof article 67 in the Committee of the 
Whole, see75th and 82nd meetings. 
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(^)Doesnot affect any right, obligation orlegalsituation 
of the parties created through the execution of the treaty prior 
to its terminations provided that those rights, obligations or 
situations may thereafter be maintained only to the extent 
that their maintenance is notinitself in conflictwith the new 
peremptory norm of generalinternationallaw. 

72 a 6 ^ ^ ^ ^ ^ . 

15. Mr SINCLAIR (United Kingdom) said that his 
delegation had abstained in the voting on article 67 
because paragraph 1 (a) dealt withquestions of State 
responsibility which should be considered as coming 
within the scope of article 69. 
16. Anotherpoint arose on paragraphl(a)^it provided 
that ^in the case of a treaty which is void under 
article 50 the parties shafl^(a)eliminate as far as possible 
the consequences of any act performed in relianceon 
any provision which conflicts with the peremptory norm 
of generalinternational law". But it might happen 
that atreaty which wasvoidbyvirtueof article 50 
contained other provisions that did not conflict with 
such aperemptory normof generalinternationallaw. 
Asaresult of the decision taken by the Conference on 
article 41, no separability was permitted where the 
treaty was void by virtue of article 50. Nevertheless, 
it was the understanding of the United Kingdom delega
tion that, withrespectto those provisions of suchatreaty 
which did not conflict with a peremptory norm of 
generalinternationallaw, theprovisionsof article65, 
rather than those of article 67,would apply. 

17. Mr. GROEPPER (Federal Repubhc of Germany) 
said that his delegation had abstained in the voting for 
thesamereasons as thosegivenbytherepresentative 
of the United Kingdom. 

LUnless the treaty otherwise provides or the parties 
otherwise agree, the suspension of the operation of atreaty 
under its provisions or in accordance with the present 
Conventions 

(̂ ) Releases thepartiesbetweenwhichthe operationof the 
treaty issuspendedfromtheobligationtoperformthetreaty 
intheir mutual relations during theperiodofthesuspension^ 

(^) Does not otherwise alfect the legal relations between the 
parties established by the treaty. 

2. During the period of the suspension the parties shall 
refrain from acts tending to obstruct the resumption of the 
Operationof thetreaty. 

^ ^ ó^ ^o^ o ^ ^ 6v 7^2 v ^ ^ ^ 7, ^ ^ 
7 a 6 ^ ^ ^ ^ . 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Theprovisionsof the present Convention shall not prejudge 

any question that may arise in regard to a treaty from a 

^ For the discussionof article 6 8 i n t h e Committee of the 
Whole, see^5th and 82nd meetings. 

^Forthediscussionof ar t ic le69intheCommit teeof the 
Whole, see 76th and 82nd meetings. 

successionofStatesorfromthe international responsibility of 
a State or from the outbreak of hostilitiesbetweenStates. 

^ r ^ ^ ^ ^ a ^ o ^ ^ ^ 6 v 7 ^ ^ ^ ^ ^ ^ ^ ^ . 

B l r ^ ó ^ b i s ^ 

The severance or absence of diplomatic or consular relations 
between two or more States does not prevent the conclusion 
of treaties between those States. The conclusion of a treaty 
does not in itself affect thesituation inregard to diplomatic 
or consular relations. 

^ r ^ ^ ^ b i s ^ o ^ a ^ ^ ^ 6 v ^ ^ ^ ^ r ^ ^ , ^ ^ 
7 ^ a 6 ^ ^ ^ . 
18. Mr. SHUKRI (Syria) said that his delegation had 
abstained fromthe voting on article69 6^ because it 
hadsomemisgivings about the words ^o r absence", 
which might, inone case at least, inject the highly 
political question of recognition intothe legal question 
of concluding treaties. 

The provisions of the present Convention are without 
pre^udiceto any obligation inre la t ionto atreaty which may 
arisefor an aggressorState inconsequence of measures taken 
in conformity with the Charter of the United Nations with 
reference to thatState's aggression. 

19. Mr.TSURUOKA(Iapan) said that he wished to 
placeon record hisdelegation'sposition. At the first 
sessionof the Conference his delegation had submitted 
an amendment in the Committtee of theWhole propos
ing that ar t icle70shouldbemodifiedtoread^The 
present Conventionis without prejudice to any obligation 
in relationtoatreaty which may arisefor aState in 
consequence ofabinding decision taken by the Security 
Councilof theUnited Nations"(ABCONF.39BC.lB 
L.366). His delegation understood that the purport of 
article70 was the same as that of the Japanese amend
ment, but in its present form the wording of article70 
was too ambiguous for his delegation to be able to 
support it. It would therefore abstain. 

^ a 6 ^ ^ ^ ^ . 

20. Mr. WYZNER (Poland) said that his delegation 
had voted for article 70 because it believed that an 
aggressor State must not be able, through the law 
of treaties, to gain any profit from the aggression it had 
committed. That was why the exception provided for 
in article 70 deserved to be fully supported. The Polish 
delegation was satisfied with the present wording of 
article70,which made it clear that all measures taken 
in conformity with the United Nations Charter, 
especially those envisaged by the Security Council,were 

^ F o r the discussion of article 6 9 ^ i n the Committee of the 
Whole,see 81st meeting. 

^For thediscuss ionof article 70 i n t h e Committeeof the 
Whole, see76th and 82nd meetings. 
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exempted from the general application of the convention 
on the law of treaties. On the other hand, that 
exemption was rightly limited to the case of an aggressor 
State, for any aggression was an extremely grave crime. 
The rule in article 70 covered two kinds of treaties, 
those which might be imposed upon an aggressor State 
and those previously concluded by an aggressor State, 
which might be terminated, suspended or modified 
regardless of the will of the aggressor State. 

21. Mr. GROEPPER (Federal Republic of Germany) 
said that his delegation had abstained in the vote on 
article 70 for the reasons it had given at the 76th meeting 
of the Committee of the Whole. 

The meeting rose at 11.35 a.m. 

TWENTY-FOURTH PLENARY MEETING 

Wednesday, 14 May 1969, at 4.25 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Motion for immediate consideration 
of articles 62, 62 bis, 63 and 64 

1. Mr. SHUKRI (Syria) said that he was anxious to 
introduce a motion which he hoped would not cause 
any inconvenience to the President or to other delega
tions, for it was prompted solely by a desire to bring the 
Conference to a speedy and successful conclusion. 
2. At the 22nd plenary meeting,1 the President had 
suggested, and the Conference had agreed, that dis
cussion of the crucial question of article 62 bis should 
be postponed in the hope that a compromise might be 
worked out to the satisfaction of all participants or to 
the overwhelming majority of them. The Syrian delega
tion had welcomed that decision. The Conference was 
deeply divided on article 62 bis, one side firmly believing 
in the automatic compulsory jurisdiction of a third party 
and the other convinced that, despite the praiseworthy 
underlying motives of compulsory jurisdiction, such 
a procedure should not at the present stage be imposed 
on States, which should be left to work out a settlement 
according to any agreed procedures, including arbitration 
and adjudication. 

3. His delegation unfortunately did not feel optimistic 
about the prospects of a compromise, and time was 
running short. It therefore saw no reason to postpone 
the discussion any longer and formally moved that 
articles 62, 62 bis, 63 and 64 be discussed and voted 
on forthwith. That course would serve to dispel the 
tense atmosphere prevailing in the Conference and would 

1 Para. 81. 

help it to adopt a convention which could be signed by 
as many States as possible. 

4. Mr. KRISHNA RAO (India) said he supported the 
Syrian representative's motion. He would point out 
that the programme of meetings in the Journal for 
14 May did not mention articles 71 to 75, although the 
Drafting Committee had been asked to submit its texts 
of these articles for the current meeting. Delegations 
were fully prepared to discuss articles 62 and 62 bis, 
annex I and articles 63 and 64. 

5. Mr. YAPOBI (Ivory Coast) said he was surprised 
at the statements of the two previous speakers. The 
usual practice was to set aside articles which raised 
particular difficulties and to deal first with less con
troversial provisions, in order to allow time for 
negotiations with a view to reaching a compromise 
solution. The Syrian motion could only lead to a 
hasty vote on article 62 bis, which was absolutely vital 
to the convention, and he therefore opposed it. 

6. Mr. KHLESTOV (Union of Soviet Socialist 
Republics) said he agreed with the Indian representative 
that the Conference should follow the programme set 
out in the Journal for 14 May and begin at once to 
consider articles 62 and 62 bis. The question at issue 
was obviously that of compulsory jurisdiction. A large 
number of delegations opposed to the introduction of 
that notion in the convention had for long endeavoured 
to find a compromise solution, but the intransigent 
attitude of the other side had remained unchanged; 
indeed, one delegation seemed to be determined to 
prevent a satisfactory solution. The Conference must 
proceed to discuss the question and vote on it in the 
short time available. 

7. Mr. ESCHAUZIER (Netherlands) said that his 
delegation had been involved in unofficial consultations 
with the preceding speakers and respected their motives, 
although it held a different opinion. It would be 
regrettable if delegations were obliged to proceed forth
with to vote on articles 62 and 62 bis in the form in 
which they had been submitted, for there still seemed 
to be a limited possibility of compromise with regard 
to article 62 bis. Explorations in that direction were 
continuing, as all delegations must be aware. He would 
not formally oppose the Syrian motion, but felt bound 
to make a statement on behalf of the original sponsors 
of the amendment (A/CONF.39/C.l/L.352/Rev.3 
and Add.l and 2 and Corr.l) that had led to the 
adoption of article 62 bis in the Committee of the 
Whole. 

8. The sponsors had reconsidered their position on 
many occasions in a spirit of compromise and in the 
light of objections to the compulsory arbitration clause. 
They could imagine a possible compromise if those 
opposing compulsory jurisdiction as now set out in 
article 62 bis, which applied to the whole of Part V of 
the convention, would be willing to consider accepting 
that jurisdiction in a more limited area of Part V by 
selecting a number of articles which they would be 
willing to submit to compulsory jurisdiction. If such 
an offer were put forward by the other side, he was 
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sure that the sponsors would consider it very seriously 
with a view to achieving a solution of a seemingly intrac
table problem, not so much by concession or com
promise, which were bound to be unsatisfactory to both 
parties, but through a meeting of minds on restricted 
compulsory jurisdiction, which would still offer sufficient 
protection to those States which attached great import
ance to it, without, however, causing undue concern to 
those who had strong misgivings concerning compulsory 
jurisdiction applicable to the whole of Part V. He 
therefore appealed to those delegations to give serious 
consideration to an offer made in a spirit of sincere good 
faith and co-operation by the original sponsors of 
article 62 bis. 

9. Mr. REDONDO-GOMEZ (Costa Rica) said that the 
limited time remaining at the Conference's disposal 
should be devoted to seeking a definitive solution on 
substantive differences, not to procedural discussions. 
He saw no point in voting at once on so controversial 
a matter as article 62 bis. In his experience as repre
sentative of his country to the United Nations, excellent 
solutions had sometimes been found at the eleventh 
hour. The Conference should therefore deal with the 
remaining non-controversial articles and leave more 
time for reaching a satisfactory solution that would be 
in the common interest. 
10. Mr. KRISHNA RAO (India) said he could not 
agree with the representative of the Ivory Coast that to 
adopt the Syrian motion would be a departure from the 
usual practice. It had been agreed at the 22nd plenary 
meeting not to consider articles 62, 62 bis, 63 and 64 
at the morning meeting on 14 May, but to continue 
with other articles, while trying in the meantime to reach 
a compromise solution. Proposals and counter
proposals had been advanced and rejected. The 
Netherlands delegation had made commendable efforts 
towards a genuine compromise, and various approaches, 
including the one the Netherlands representative had 
just described, had been discussed. Nevertheless, the 
question now before the Conference was not one of 
substance, but whether the articles in question should 
be discussed forthwith. Having complied with the 
President's suggestion that the discussion should be 
deferred, certain delegations were now convinced that 
the time had come to debate the issue in the Conference 
and to vote on the articles. Even the representative of 
the Ivory Coast had referred only to article 62 bis as 
being controversial, and the Conference should proceed 
now to discuss article 62. 
11. Mr. MUTUALE (Democratic Republic of the 
Congo) said that, in view of the statements just made 
by the representatives of the Ivory Coast and the Nether
lands declaring their willingness to negotiate with a 
view to reaching a compromise solution, the Conference 
should postpone the discussion of articles 62 and 62 bis 
and proceed with article 71. 
12. Mr. DE CASTRO (Spain) said that the majority 
appeared to be in favour of proceeding first with the 
non-controversial articles in the hope that with a little 
more time it might be possible to reach a compromise 
solution on article 62 bis. Moreover, there were other 
subjects to be considered which were closely connected 

with article 62 bis, namely, the Final Clauses and the 
questions of reservations and universality. Those 
subjects were of such importance that a supreme effort 
must be made to reach agreement; and with that in 
view, his delegation had submitted a draft resolution 
and an amendment to the Final Clauses (A/CONF.39/ 
L.38, A/CONF.39/L.39), which might make it possible 
to adopt a system of reservations in connexion with 
article 62 bis which would be satisfactory to all delega
tions. He therefore urged that the Conference follow 
the procedure suggested by the President and consider 
first the non-controversial articles. 

13. Sir Francis VALLAT (United Kingdom) said that 
during the preceding week real and earnest attempts 
had been made to reach an agreed solution on articles 62 
and 62 bis, and it was very discouraging for those 
delegations which had expressed their willingness to 
make concessions to be told now that they were being 
obstructive and intransigent. The inference he drew 
was that there might indeed be no point in further post
ponement of the discussion of articles 62 and 62 bis, 
but he would acquiesce in whatever procedure the 
President considered most suitable and least likely to 
engender heated discussion. 

14. Mr. KEARNEY (United States of America) said 
that the idea of proceeding to an immediate discussion 
and vote on article 62 bis caused him some concern, 
since he was not yet entirely clear about all the proposals 
made in connexion with that article. On the other 
hand, he sympathized with those delegations who felt 
that the matter had already dragged on long enough, 
and suggested that the Conference fix a definite time, 
say the following day, at which to take up article 62 bis. 
15. Mr. SHUKRI (Syria) said he felt obliged to point 
out that article 62 bis was not new; it had been proposed 
at the first session and discussed at length in the Com
mittee of the Whole at the second session. He could 
see no advantage in a delay of a further few hours, 
since all delegations had already received their instruct
ions by which they would be bound, and since the 
" package deal " which had been worked out as a 
compromise was definitely rejected by a number of 
the States participating in the Conference. 
16. The PRESIDENT said he would put to the vote 
the Syrian motion that the Conference proceed 
immediately to discuss articles 62 and 62 bis. 

The Syrian motion was rejected by 49 votes to 31, 
with 25 abstentions. 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (resumed from the previous meeting) 

Statement by the Chairman of the Drafting Committee 
on articles 71-75 

17. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that articles 71 to 75 constituted Part VII 
of the draft convention. 
18. The Drafting Committee had not made any changes 
in the text of articles 71 although there had been some 
criticism of the term " parties ", which appeared in 
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the passage^the fact thatatreaty has not entered into 
force between certain of the parties". The Committee 
considered that the use of that term was justified in the 
context because the passage dealt essentially with a 
situation inwhich two States were parties to the same 
treaty but, for some reason,the treaty had not entered 
into force in the relations between those two States. 
19. A change affecting allthelanguage versions had 
been made in article72,paragraphl (^), dealing with 
the functions of depositaries. In the text approved by 
theCommittee of theWhole,the sub-paragraph read^ 
^preparing certified copies of the original text and any 
further text in such additional languages asmay be 
required by the treaty and transmitting them to the 
parties andtotheStatesentitled to become parties to 
the treaty". The Drafting Committeehad considered 
that the meaning of the expression ^original text" 
was clear; it obviously meant any official text prepared 
in one ormore languages. Theexpression^anyfurther 
text", on the other hand, could lead to misunder
standing. The Committee had therefore decided to 
clarify the meaning by adding the words ^of the 
treaty". 

20. The Drafting Committee had also notedadiscre-
pancy between the Russian and Spanish versions of 
paragraphl(^) on the one hand, and the English and 
French versions on the other. In the English and 
French versions, the depositary was required to pre
pare the texts in the additional languages, whereas 
according to the Russian and Spanish versions, he was 
only required to prepare copies of such texts. The 
Committee had considered that the English and French 
versions reflected the intention of the Committee of 
the Whole and had therefore made the necessary 
corrections in the Russian and Spanish texts. 
21. No change had been made in the text of article 73. 
22. In article74, some members of the Drafting Com
mittee had criticized the wording of the concluding 
portionof the introductory clause of paragraph 1 as 
approved by the Committee of theWhole,which read 
^the error shall, unless they otherwise decide, be 
corrected." That wording could create the impression 
that the signatory States and the contracting States, 
after having noted the existence of an error in the text 
of the treaty,could decide not to correct it. In order 
to dispel that impression,the Drafting Committee had 
replaced the words in question bŷ  ^the error shall, 
unless they decide upon some other means of cor
rection, be corrected", and had made the necessary 
changes intheChinese,French,Russianand Spanish 
versions. In addition,mthe French version, the infin
itive, instead of the present participle, had been used for 
the verbs which began each of the sub-paragraphsl(^), 
l ( ^ ) a n d l ( ^ ) . 

23. Inparagraph 1 (^), theword^separa te" in the 
expression^separateinstrumentorinstruments"had 
been deleted in all language versions; the adjective was 
unnecessary since the instrument or instruments in 
question must necessarily be separate from the treaty. 
24.1n article 74, paragraph 2, the Drafting Com
mittee had noted that sub-paragraphs (^),(^)and(^), 

as approved by the Committee of the Whole, were not 
on the same footing. Whereas sub-paragraph (a) could 
be read with the opening clause of paragraph 2, that 
did not apply to sub-paragraphs (b) and (c), which had 
to be read with sub-paragraph (a). The Drafting Com
mittee had therefore incorporated the text of sub
paragraph (a) in the opening clause and had made 
consequential changes in the drafting of the other two 
sub-paragraphs. 
25. The Drafting Committee had not made any change 
in the text of article 75. 

Article 712 

Depositaries of treaties 

1. Tñe designation of tñe depositary of a treaty may be 
made by tñe negotiating States, eitñer in tñe treaty itself or 
in some otñer manner. Tñe depositary may be one or more 
States, an international organization or tñe cñief administrative 
officer of tñe organization. 

2. Tñe functions of tñe depositary of a treaty are inter
national in character and tñe depositary is under an obligation 
to act impartially in tbeir performance. In particular, tñe fact 
tñat a treaty ñas not entered into force between certain of tñe 
parties or tñat a difference ñas appeared between a State 
and a depositary witñ regard to tñe performance of tñe latter's 
functions snail not affect tñat obligation. 

Article 71 was adopted by 105 votes to none. 

Article 72 3 

Functions of depositaries 

1. Tñe functions of a depositary, unless otherwise provided 
in tñe treaty or agreed by tñe contracting States, comprise in 
particular: 

(à) Keeping custody of tñe original text of tñe treaty and 
of any full powers delivered to it; 

(b) Preparing certified copies of the original text and 
preparing any furtñer text of tñe treaty in sucñ additional 
languages as may be required by the treaty and transmitting 
tñem to tñe parties and to tñe States entitled to become parties 
to tñe treaty; 

(c) Receiving any signatures to tñe treaty and receiving 
and keeping custody of any instruments, notifications and 
communications relating to it; 

(d) Examining wñetñer tñe signature or any instrument, 
notification or communication relating to me treaty is in due 
and proper form and, if need be, bringing the matter to tñe 
attention of tñe State in question; 

(e) Informing tñe parties and tñe States entitled to become 
parties to tñe treaty of acts, notifications and communications 
relating to tñe treaty; 

(f) Informing tñe States entitled to become parties to tñe 
treaty wñen tñe number of signatures or of instruments of 
ratification, acceptance, approval or accession required for tñe 
entry into force of tñe treaty ñas been received or deposited; 

(g) Registering tñe treaty witñ tñe Secretariat of the United 
Nations; 

(A) Performing tñe functions specified in otñer provisions 
of tñe present Convention. 

2 For the discussion of article 71 in tñe Committee of tñe 
Wñole, see 77th, 78th, 82nd and 83rd meetings. 

3 For tñe discussion of article 72 in tñe Committee of tñe 
Wñole, see 77th, 78th and 82nd meetings. 
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2. In the event of any difference appearing between a State 
and tñe depositary as to tñe performance of tñe latter's 
functions, tñe depositary snail bring tñe question to tñe 
attention of tñe signatory States and tñe contracting States or, 
wñere appropriate, of tñe competent organ of tñe international 
organization concerned. 

Article 72 was adopted by 99 votes to none. 

26. Mr. GONZALEZ GALVEZ (Mexico) said that he 
wished to reply to the statement made at the 
102nd meeting of the Committee of the Whole4 by the 
representative of Guyana, who had referred to what 
he had called " the persistant refusal of the depositary " 
of the Treaty for the Prohibition of Nuclear Weapons 
in Latin America,5 also known as the Treaty of Tlate-
lolco, " to accept Guyana's signature to a treaty whose 
provisions clearly entitled it to participate in that 
treaty ". 

27. His Government had instructed him to place on 
record that Mexico, in its capacity as depositary of the 
Treaty of Tlatelolco, considered that it had faithfully 
carried out the provisions of that Treaty, more parti
cularly so in the case of Guyana, bearing in mind 
especially that one of the signatory States had in due 
course notified the depositary of its objection to the 
signature of the Treaty by the Government of Guyana, 
which was not a signatory State; its objection was based 
on articles 25 and 28 of the Treaty itself. The Mexican 
Government had been obliged to consult all the other 
signatory States and had kept the Government of 
Guyana informed of the action it had taken. Some of 
the signatory States had not yet replied, however, 
despite repeated requests. It should also be pointed 
out that the replies so far received by the Mexican 
Government had revealed the existence of serious 
differences of opinion on the substance of the matter. 

28. In the circumstances, the Mexican Government 
considered that the only correct procedure for a depos
itary Government was the one which it had itself 
followed and would continue to follow, in accordance 
with practice and more particularly in the light of 
article 72 of the convention on the law of treaties which 
the Conference had just adopted. 

29. Mr. MAKAREWICZ (Poland) said that his delega
tion had voted in favour of articles 71 and 72 because 
it considered that those articles properly reflected the 
functions of the depositary in contemporary treaty rela
tions. They took into account the new practice of 
designating more than one State as depositary. That 
practice, combined with acceptance of the " all States " 
formula, constituted an important step forward in over
coming the artificial obstacles in the way of the full 
application of the principle of universality in treaty 
relations. Articles 71 and 72 embodied proper safe
guards for the impartial performance of the depositary's 
functions by confirming that the character of the reía-

4 Para. 6. 
5 For text, see Official Records of the General Assembly, 

Twenty-second Session, Annexes, agenda item 91, document 
A/C.l/946. 

tions between the depositary and the other States would 
not affect the obligation of a depositary to act impar
tially. That principle would make for smooth relations 
between the depositary and the other States and would 
be an important means of strengthening friendly inter-
State relations. 

30. It was his delegation's understanding that, where the 
object and purpose of the treaty were of interest to the 
international community of States as a whole, the 
expression " States entitled to become parties to the 
treaty ", which was used in several places in article 72, 
was a reference to all States. 

31. Mr. TEYMOUR (United Arab Republic) said that 
his delegation had voted in favour of article 72 on the 
understanding expressed by it during the discussion of 
the article at the 77th meeting of the Committee of the 
Whole. It must be clearly understood that para
graph 1 (d) was to be construed restrictively. That 
principle had been confirmed by the General Assembly 
in its resolution 598 (VI) which explained that the 
depositary, " in connexion with the deposit of documents 
containing reservations or objections ", must carry out 
his functions " without passing upon the legal effect of 
such documents ". 

32. Mr. WERSHOF (Canada) said that he had voted 
for article 72 on the understanding that paragraph 1 (d) 
had the meaning attached to it in the explanation given 
by the Expert Consultant at the 78th meeting of the 
Committee of the Whole,6 an explanation which had 
been confirmed by the Legal Counsel, as representative 
of the Secretary-General, at the 83rd meeting.7 His 
delegation attached the greatest importance to those 
considered statements regarding the practice of the 
Secretary-General on the points covered by para
graph 1 (d) and the meaning of the provisions of that 
paragraph. 

Article 738 

Notifications and communications 

Except as tñe treaty or tñe present Convention otñerwise 
provide, any notification or communication to be made by 
any State under tñe present Convention snail: 

(a) If tñere is no depositary, be transmitted direct to ,the 
States for wñicñ it is intended, or if tñere is a depositary, to 
tñe latter; ' 

(Jb) Be considered as ñaving been made by tñe State in 
question only upon its receipt by tñe State to which it was 
transmitted or, as tñe case may be, upon its receipt by tñe 
depositary; 

(c) If transmitted to a depositary, be considered as received 
by tñe State for wñicñ it was intended only when the latter 
State ñas been informed by tñe depositary in accordance witñ 
article 72, paragrapñ 1 (e). 

Article 73 was adopted by 104 votes to none. 

e Para. 56. 
i Paras. 55 and 56. 
8 For tñe discussion of articles 73 and 74 in tñe Committee 

of tñe Wñole, see 78tñ and 82nd meetings. 
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^ ^ ^ ^ 8 

1. Where,aftertñeautñentificationof tñe tex to f atreaty, 
tñesignatoryStatesandtñe contracting Statesareagreedtñat 
it contains an error, tñe error snail, unless tñey decide upon 
some othermeans of correction,be corrected; 

(^ By having the appropriate correctionmade in tñe text 
and causing the correctiontobeinitialledby duly authorized 
representatives; 

^ By executing or exchanging an instrument or instruments 
setting out the correction which it hasbeen agreed to ma^e;or 

^ By executingacorrectedtextof thewhole t rea tybythe 
same procedure as in the case of the original text. 

2. Where the treaty isone for whichthereis adepositary, 
thelatter shall notify the signatoryStatesandthe contracting 
States of the error andoftheproposal tocorrect it and shall 
specify anappropriatetime-ñnñtwitñinwñichobiectiontothe 
proposed correctionmay beraised. If, on the expiry of the 
time-limit: 

(^Noobiec t ion has been raised,the depositary shall make 
and initial the correction in the text and shall execute a 
^ ^ ^ - ^ ^ ^ o f t h e r e c t i f i c a t i o n o f the text, andcommunicate 
acopy of it to the parties and to the States entitled to become 
parties to the t rea ty ; 

^ Anobiectionhasbeen raised, the depositary shall com
municate the objection to the signatory States and to the 
contracting States. 

3. The rules inparagraphs 1 and 2 apply also where the 
text has been authenticated in two ormorelanguages aud i t 
appears that there i s a l ac^ of concordance which the signatory 
States and the contracting States agree should be corrected. 

4. ( ^ T h e corrected text replaces the defective text ^ 
^ ^ , unless tñe signatory States and tñe contracting States 
otherwise decide. 

^ T h e correction of the text of a treaty that ñas been 
registered snail be notified to tñe Secretariat of tñe United 
nations. 

5. Where an error is discovered in a certified copy of a 
treaty, the depositary shallexecute a ^ ^ - ^ ^ ^ s p e c i f y i n g 
therectificationandcommunicateacopy of it to the signatory 
States a n d t o t ñ e contracting States. 

. ^ ^ B ^ ^ ^ ^ ^ ^ ^ V ^ 5 v ^ ^ ^ ^ ^ . 

1. Treaties snail, after tñeir entry into force,be transmitted 
to theUnited Nations Secretariat for registration or filing and 
recording, as the case may be, and for pubhcation. 

2. The designation of adepositary shall constitute authoriza
tion for it toperform the acts specified in thepreceding para-
graph. 

^ ^ ^ ^ 5 ^ ^ ^ ^ ^ ^ v ^ 5 v ^ ^ ^ ^ ^ . 

33. Mr. RUEGGER (Switzerland) asked at what stage 
it would be appropriate for his delegation to introduce 
its proposal for the addition of a new article 76 
(ABCONF.39BL.33). 

^ F o r t h e d i s c u s s i o n o f a r t i c l e 7 5 i n t h e Committee of the 
Whole, see 79th and 82ndmeetings. 

34.ThePRESIDENTsaid that the Swiss delegation 
would be invited tointroduce its proposal immediately 
beforetheConferenceundertook the considerationof 
the final clauses.^ 

The meeting rose at 5.35 p.m. 

^ For the discussion of tñis proposed new article, see 
29tñplenary meeting. 

TW^NTY^I^THPL^^A^Y^I^^TI^G 

^ ^ ^ ^ . M r . AGO (Italy) 

Considerationofthequestiono^thelawo^ treaties in 
accordance with resolution ^166 (XXI) adopted by 
the General Assembly on^I^ecember l966(^^^-

ARTIOLE^ APPROVED E^ ^H^ COMMITTEE 
OP THE WHOLE ^ O ^ ^ ^ ^ 

^ ^ ^ ^ ó ^ ^ d ó ^ b i s , ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ , 

I .Mr. YASSEEN, Chairmanof theDraftingCom-
nñttee,introducedthetextsubmittedbytheDrafting 
Committeeforthe articles in PartV,Section 4, and for 
annexlto the draft convention. 
2. The International Law Commission had entitled 
article 62 ^Procedure to be followed in cases of 
invalidity, termination, withdrawal fromor suspension 
ofthe operation ofatreaty". Some representatives had 
suggestedthattheexpression^incases of invalidity" 
mightgivetheimpressionthat article 62 would apply 
only to cases in which the invalidity had already been 
established. Toremoveanychanceof misunderstand-
mg, the Draftmg Committee suggested the title^^Proce-
dure to be followed with respect to invalidity,termina-
tion,withdrawal from or suspension of the operation of 
atreaty". 
3. No change affectingallthelanguage versionshad 
been made to the text of article 62 itself, but the 
Drafting Committee considered it necessary to make 
the following point clear. Since denunciation was 
mentionedmcertamarticlesmPartV,the Committee 
hadconsidered whether it ought tobementionedin 
article 62, paragraph!. It had concluded that that was 
not essential, sinceitwas quite clear fromtheCom-
mission's text and commentary that paragraphlapplied 
to all claimsbroughtunder the preceding articles in 
PartV. 
4. Article 62 ^ w a s anewprovision,forwhichthe 
Drafting Committee proposed the followingtitle^ ^Proce
dures for conciliation and arbitration". Inparagraphl 
of the text of article 62^approved by the Committee 
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of the Whole the word " settlement " had been repeated 
three times in two lines; the Committee had revised the 
passage to read: " or if they have agreed upon some 
means of reaching a solution other than judicial settle
ment or arbitration and that means has not led to a 
solution accepted... " 

5. No change affecting all the language versions had 
been made in articles 63 and 64. 
6. The Drafting Committee had tried to improve the 
wording of annex I to the draft convention in several 
places. It had considered that the last two sentences 
of paragraph 3, which dealt with a new subject, namely 
the expenses of the conciliation commission and the 
facilities it might need, should form a separate para
graph, now paragraph 4 in the text submitted by the 
Committe. The position of the corresponding sentences 
concerning the arbitral tribunal had been changed and 
they now constituted paragraph 9 of the Drafting Com
mittee's text. 

7. The first sentence of the former paragraph 4, now 
paragraph 5 in the new text, provided that the concilia
tion commission might draw the attention of the parties 
to a dispute to any measures likely to facilitate an 
amicable settlement. Some members of the Drafting 
Committee had suggested that a clause should be added 
specifying that attention might be drawn to the measures 
in question at any time before the commission's report 
was deposited. The Committee had concluded that that 
was self-evident and that there was no need for an 
explicit statement. 

8. The Committee had carefully examined the last 
phrase in the former paragraph 5, now paragraph 6. 
In the text approved by the Committee of the Whole it 
had been specified that if the conciliation procedures 
had not led to a settlement, " any one of the parties 
to the dispute may request the Secretary-General to 
submit the dispute to arbitration ". But it was not the 
Secretary-General who submitted the dispute to arbitra
tion, it was the parties themselves, in accordance with 
the express terms of the annex. Further, a party to 
the dispute might well comprise several States, a situation 
covered in paragraph 2 of the annex. The expression 
" any one of the parties to the dispute " would give the 
impression that a request by a single one of the States 
comprising the party concerned might suffice to set the 
machinery in motion; but the request for arbitration 
must be made by all the States comprising the party 
acting by unanimous agreement. The Drafting Com
mittee had therefore thought it better to word the provi
sion as follows: " either of the parties to the dispute 
may submit it to arbitration through notification made to 
the Secretary-General to that effect ". The Committee 
had amended the first sentence of the following para
graph consequentially. 

9. With regard to paragraph 7 of the text as approved 
by the Committee of the Whole, he reminded the Con
ference that he had stated at the 105th meeting of the 
Committee of the Whole that the Drafting Committee 
would consider whether some provision should be 
included in annex I regarding the taking of provisional 
measures by the arbitral tribunal, and on the question 

which body was competent to interpret the awards of 
the tribunal.1 The Committee had considered that it 
should be specified — as was done in the new para
graph 10 of the annex — that the arbitral tribunal might, 
pending its final decision on the question, and at the 
request of any party to the dispute, indicate such 
measures as might be appropriate and ought to be taken 
in the circumstances of the case. Some representatives 
had suggested that a clause should be added to the 
paragraph stipulating that, nevertheless, the suspension 
of the operation of a treaty, in whole or in part, could 
only be prescribed to prevent irreparable damage. The 
Drafting Committee had decided that a clause of that 
kind involved a question of substance and that it was 
for the Conference itself to take a decision on it. The 
Committee had added in paragraph 10 a provision 
relating to the right of the tribunal to construe its award, 
modelled on the terms of Article 60 of the Statute of 
the International Court of Justice. 

Article 62 г 

Procedure to be followed with respect to invalidity, termination, 
withdrawal from or suspension of the operation of a treaty 

1. A party wñicñ, under tñe provisions of tñe present Conven
tion, invokes eitñer a defect in its consent to be bound by a 
treaty or a ground for impeacbing tñe validity of a treaty, 
terminating it, witñdrawing from it or suspending its operation, 
must notify tñe otñer parties of its claim. Tñe notification snail 
indicate tñe measure proposed to be taken witñ respect to the 
treaty and the reasons therefor. 

2. If, after tñe expiry of a period wñicñ, except in cases of 
special urgency, snail not be less tñan three months after the 
receipt of the notification, no party has raised any objection, the 
party making the notification may carry out in the manner 
provided in article 63 the measure which it ñas proposed. 

3. If, ñowever, objection ñas been raised by any otñer party, 
tñe parties snail seek a solution tñrougñ the means indicated in 
Article 33 of the Charter of the United Nations. 

4. Nothing in the foregoing paragraphs shall affect tñe rigñts 
or obligations of tñe parties under any provisions in force 
binding tñe parties witñ regard to tñe settlement of disputes. 

5. Witñout prejudice to article 42, tñe fact that a State has 
not previously made tñe notification prescribed in paragraph 
1 snail not prevent it from making sucñ notification in answer 
to anotñer party claiming performance of tñe treaty or alleging 
its violation. 

10. Mr. KRISHNA RAO (India) said that article 62 
had already been examined in detail by the International 
Law Commission, which had considered the question 
from 1963 to 1966; by Governments, which had submit
ted observations on the subject; by the Sixth Committee 
of the General Assembly; and by the first session of the 
Conference, when more than eighty speakers had 
spoken in the Committee of the Whole. His own 
delegation had expressed its views at the 73rd meeting 
of the Committee of the Whole. 

11. The International Law Commission, Governments 

1 See 105th meeting of the Committee of the Whole, 
para. 57. 

2 For tñe discussion of article 62 in tñe Committee of the 
Whole, see 68th to 74th, 80th and 83rd meetings. 
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and the Conference itself were anxious that treaty 
obhgations solemnly entered into should be implemented 
in good faith. They must not be denounced unilaterally 
byaState which, for that purpose,arbitrarily asserted 
a ground for invalidating or terminating the treaty. 
Without such principles,there would be no security or 
stability in treaty relations. 

12. In order to dispel the anxiety,which was shared by 
all,the Commission had proposedathree-fold solution. 
First, the convention as a whole revolved around 
article 23, whichprovidedthat atreaty inforce was 
binding upon the parties to it and must be performed by 
them in good faith. Secondly, the provisions governing 
the mvahdity,termination and suspension of the opera-
tionof treaties had been drafted with great care,with 
the result that the conditionsfor invoking the various 
grounds for invalidation and so forth had been defined as 
precisely andobjectively as possible,as was shown by 
such crucial provisions as articles 50 and 61, 57 and 59. 
Thirdly,procedural safeguards had been laiddownin 
article 62, under which no State could unilaterally 
terminate or suspend a treaty, since any State which 
invoked a ground for invalidating, terminating or 
suspending the operation of a t reatyhadto notify the 
other party or parties, in order to allow them an oppor-
tunity to examine the claim or ground invoked. In the 
event of an objection by the other party or parties, the 
dispute was to be settled by the means indicated in 
Article 33 of the UnitedNations Charter, whichincluded 
arbitration andrecourse to thelntemationalCourtof 
Justice. If there was no objection within three months 
following the notification, the claimant State could take 
the measure it had proposed, but article 63 provided an 
additional procedural safeguard, namely that the claim
ant Statemustcommunicate itsintentiontothe other 
party or parties by an mstrument duly executed. 

13. That being so, it might well be asked what would 
happen if recourse to the procedure indicated in 
Article33 of theUnited Nations Charter achieved no 
positiveresult andthe delinquent Statewasthusable 
to act as it wished and imperil treaty obligations. There 
again, the Commission, Governments, and the Con
ference itselfhad examined the question in detail. They 
had found that the present state of international opinion 
was unfavourable to the idea of compulsory jurisdiction, 
whether by arbitration or adjudication. The jurisdiction 
of the International Court of Justice continued of course 
to be optional, and the rules on arbitral procedure 
proposed by the Commission^had been adopted by the 
General Assembly in !958 as model rules rather than 
as part of a convention. TheSpecial Committeeon 
Principles of International Law concerning Friendly 
Relations and Co-operation among States had been 
closely studying the question of dispute settlement proce
dures sincel964, but had not so far recommended any 
rules for compulsory arbitrationor adjudication. The 
reasons why States were not yet ready toaccept com
pulsory arbitration or adjudication were well known: 
suchproceduresentailedexpenditurewhichhadtobe 

3 See Yearbook of the International Law Commission, 1958, 
vol. П, pp. 83-86. 

voted by legislatures; the necessary technical resources 
— the arbitrators and experts — were at present 
available mostly in the developed countries, with the 
result that the venue of arbitration would generally be 
in the West; and the institutional structure of the 
International Court of Justice still did not command 
universal respect. With time and experience, institu
tions would improve, but until they did it would be wise 
to allow States to resort to arbitration or to the Interna
tional Court of Justice at their own choice rather than 
by compulsion. 

14. The Commission had therefore considered that it 
should emphasize the general obligation of States under 
international law to settle their disputes by peaceful 
means, as laid down in Article 2(3) of the Charter. At 
the same time, it had thought it right to specify that if, 
after recourse to the means indicated in Article 33, the 
parties should reach a deadlock, it would be for each 
government to appreciate the situation and to act as 
good faith demanded. There would also remain the 
right of every State, whether or not a Member of the 
United Nations, under certain conditions, to refer the 
dispute to the competent organ of the United Nations. 

15. The International Law Commission, which consisted 
of twenty-five eminent jurists representing all the legal 
systems of the world, had expressed the opinion in 
paragraph (6) of its commentary that the procedure 
prescribed in article 62 would " give a substantial 
measure of protection against purely arbitrary assertions 
of the nullity, termination or suspension of the operation 
of a treaty ". 

16. The Indian delegation endorsed the Commission's 
reasoning and unreservedly supported the text of 
article 62 as proposed by the Commission. 

17. U BA СШТ (Burma) said he wished to state his 
delegation's position on article 62 and indirectly on 
article 62 bis. 

18. The Conference was deeply divided on the question 
of the settlement of disputes dealt with in those two 
articles. At the previous meeting, his delegation had 
voted for the immediate discussion of those articles, 
believing that a solution must be found as soon as 
possible. 

19. Article 62 proposed by the International Law Com
mission was probably the best possible compromise on 
the method of settling disputes that might arise from 
the application of the provisions of Part V of the draft 
convention. Moreover, the Commission itself had 
reached the conclusion that the article represented the 
highest measure of common ground that could be found 
among Governments on the question. 

20. The article in no way prevented those who favoured 
compulsory settlement of disputes from having recourse 
to arbitration or adjudication, either from the start or 
after the failure of other possible procedures. Since 
those States were already convinced that settlement 
by means of arbitration or adjudication was desirable, 
there was no need for any compulsion in their case. 
Consequently, article 62 in no way prejudiced their 
position. 
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21. Similarly, it would be wrong to impose compulsory 
settlement on those who opposed any such procedure 
but who might, voluntarily and by mutual agreement, 
have recourse to arbitration or adjudication when the 
nature and circumstances of the dispute so required. 
Their attitude was entitled to just as much respect as 
that of the advocates of compulsory settlement. 

22. It was not perhaps unduly optimistic to believe 
that treaties might well be concluded between advocates 
and opponents of the compulsory settlement of disputes. 
The only thing that mattered was good faith in the 
performance of the treaty and in the settlement of any 
disputes which might arise. It was not in the interest of 
any States to lose its good name in that respect. The 
advantage which a State might obtain from arbitrarily 
invoking a ground for the invalidity or termination of 
a treaty would be very slight in relation to the damage 
it would suffer as a State which did not loyally fulfil its 
treaty obligations. For that reason his delegation did 
not believe that failure to provide for a means of 
compulsory settlement of disputes in the convention on 
the law of treaties would be as dangerous as some 
representatives claimed it would be. 

23. On the other hand, there was some ground for 
fearing that the ease with which a party could have 
recourse to conciliation or arbitration under ar
ticle 62 bis, with all costs borne by the United Nations, 
might give untoward encouragement to States to embark 
upon disputes on the slightest pretext, thus involving the 
United Nations in serious financial difficulties. What 
was even more important was that it would soon be 
found that States were renouncing diplomacy, negotia
tion and the effort to achieve mutual understanding 
and compromise; yet that was essential if States were 
to compose their differences in such a way that interna
tional peace and security, as well as justice, would not 
be endangered. His delegation attached more import
ance to the development of such a spirit in international 
relations than to the establishment of an automatic 
procedure for the compulsory settlement of disputes. 
For those reasons it would again vote for article 62 and 
against article 62 bis. 

24. Mr. NAHLIK (Poland) said that in studying ar
ticle 62, which was the first article in Section 4 of Part V 
of the draft convention, it was necessary to have in mind 
all the articles of Sections 2 and 3 of Part V, which 
dealt respectively with the invalidity of treaties, and 
with the termination and suspension of the operation 
of treaties. 

25. The statements made by some representatives 
conveyed the impression that there were quite a number 
of provisions relating to the invalidity of or termination 
of a treaty and that some of them were essentially new. 

26. As to the first point, he would remind the Con
ference of the general rule set forth in article 39 
according to which only such grounds as were listed in 
the articles that followed could be invoked for invali
dating, terminating or suspending the operation of a 
treaty. It followed logically that all such grounds must 
be expressly mentioned, as each of them was an excep-

tion to the general rule. It was common knowledge 
that no exception allowed of extensive interpretation. 
27. Did those provisions really introduce anything 
essentially new? Of the nineteen articles in question, 
four — articles 51, 54, 55 and 56 — merely stated the 
obvious: either the treaty itself or the mutual consent 
of the parties might terminate a treaty or suspend its 
operation. Three articles — 44, 52 and 60 — confined 
themselves to ruling out the possibility of improperly 
invoking certain grounds. One article, article 61, was 
simply a logical corollary to another article, namely 
article 50. Thus there were only eleven articles stating 
a distinct ground in each case for invalidating or 
terminating a treaty. But of those eleven, article 43 
merely restated a well-known practice of States; ar
ticles 45, 46 and 48 corresponded to old established 
principles inherent in any legal system; article 47 elab
orated the principle stated in more general terms in ar
ticle 46; article 49 was based on a principle which had 
been making its way in international law for quite some 
time, until it had found its present, mature expression 
in the United Nations Charter; article 50 dealt with 
a principle which, after the adoption of the Charter 
and of a number of other generally accepted norms, 
could no longer be doubted; articles 53, 57 and 58 
referred to rules which were generally known in State 
practice and which furthermore had been formulated in 
a way that limited rather than extended already existing 
customary law. Only article 59 was to some extent 
new, in that it chose one of the possible approaches to 
the problem. 

28. Thus none of the possible grounds listed in Part V, 
Sections 2 and 3 were as new as some representatives 
claimed they were. It was therefore not at all necessary 
to establish new procedures for cases of disagreement 
relating to any of those grounds. It would be logical to 
keep those procedures within the limits set by the 
present stage of development of the international com
munity and international law. That being so, it was 
normal to refer to the provisions of Article 33 of the 
Charter, which were in fact the only ones to which all 
States could subscribe without hesitation. To go beyond 
those provisions would constitute too great a leap for
ward, which might seriously endanger the convention on 
the law of treaties; a large number of States would find 
it impossible for that reason to become parties to the 
convention. His delegation therefore strongly supported 
article 62 as submitted to the Conference, without its 
being supplemented in the manner proposed in ar
ticle 62 bis. Article 62 by itself adequately reflected 
the present stage of development of the international 
community and international law. 

29. Mr. STREZOV (Bulgaria) said that it was ab
solutely necessary that the convention should provide 
some effective procedure for settling disputes arising 
out of the application of provisions of Part V of the con
vention. 

30. Article 62, which was thus a fundamental element 
in the convention, had been drafted with great care by 
the International Law Commission and had been 
approved by the Committee of the Whole of the Con-
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ference. By establishing aprocedure tobefollowed 
by any party claiming that a treaty was invalid or 
aîlegmgsomeground for ternu^atmg or suspending its 
operation, article 62 had the merit of giving the parties 
adequate protection against arbitraryumlateral decisions. 
It was alsoarealistic provision because, by referring to 
the means of settlement provide for in Article 33 of the 
United Nations Charter, it referred toaformula which 
took into accountthelegitimateinterests of allStates 
and had already proved successful in international 
practice. 

31. Sincehis delegationwasconvincedthat article62 
was a useful safeguard for the ^ ^ ^^^ ^ ^ ^ ^ ^ 
principle and the stability of treaties, andthat at the 
present stage in international relations and in the 
development of international law it wouldbe neither 
wisenorusefulto attempt to establishsupplementary 
procedures of a compulsory and automatic nature, it 
would vote for article 62 as proposedby the Com
mittee of the Whole. 

32. Mr. YASSEEN (Irak) saidthat article 62 was 
indispensable in the draft convention. At the same 
time it was adequate for the purpose. 
33. As drafted by thelntemational Law Commission, 
article 62 met an essential need, since it guaranteed the 
stabihty of treaty relations. T h e ^ ^ ^ ^ ^ v ^ ^ 
principlewassacrosanct:it was impossible for aState 
to free itself unilaterally from treaty obligations. 
Moreover,mmvokmgagroundofnumtyor termina
tion that was validmintemationallaw,it was necessary 
to observe the provision of article 62,which was based 
on the undisputed international principle that all disputes 
should be settled by peaceful means. If the parties did 
notmanageto settle theirdisputeby those means,the 
treaty remained in force, and the ^ ^ ^ ^ was 
assured. That was the indispensable safeguard. 

34. Furthermore, article 62 corresponded to the 
realities of international life: Article33 of theUnited 
Nations Charter listed the peaceful means of settlement 
which should be resorted to, and, up to the present, that 
Article of the Charter had given satisfactory results. 
Inthe fight of those facts,article 62 of the draft con
vention served its purpose. 

35. His delegation would vote for the article. 

36. SirFrancis^ALLAT (United Kingdom) said he 
wished to explain why his delegationwould votefor 
article 62. 
37. If, as certain representatives argued, the world was 
not yet ready to adopt the necessary procedures for 
dealing with the legal questions that might arise out of 
the provisions codified by the convention on the law of 
treaties, there was good reason for asking whether 
the world was really ready for the degree of codification 
embodied in the draft convention. The advance in 
international law which the convention embodied called 
for a similar advance in procedures. Law required 
justice. Thematterhad nowbecome one for govern
ments, rather thanjurists,to decide. 

38. His delegation'spositionwasthat articles 62 and 

6 2 ^ w i t h annex I,as submitted to the plenary Con
ference, constituted an organic whole. Both articles 
were indispensable in the context of the convention as 
awhole. They must alsobe read inconjunction with 
article 77. Atthat stage, hisdelegation, which was 
opposed to article 62 standing alone unaccompanied 
by article 6 2 ^ a n d annex I,would vote for article 62 
in the hope and expectation that article 62 ^ and 
annexlwould be adopted in due course. 

39. Mr. HUBERT (France) said that, though his 
delegation would vote for article 62, it considered that 
article to be clearly inadequate and it would only 
approve it because it anticipatedthat the Conference 
would adopt article 6 2 ^ . 

40. Mr. KEARNEY(UnitedStates of America) said 
that he would vote for article 62 in the expectation 
that the procedures provided for in article 6 2 ^ w o u l d 
be approved byalarge majority of the Conference. 

41. Mr. KO^ALE^B (Union of Soviet Socialist Repub
lics) said that his delegation would vote for article 62. 
It considered that the article was satisfactory and took 
accountofthepresent state of international relations. 
42.Hisdelegationwouldvotefor that articlein the 
hope that all the complex problems to be tackled by the 
Conferencewouldbe solved in due course inasatisfac-
toryway. 

43. The PRESIDENT invited the Conference to vote 
on article 62. 

^ ^ ^ ^ B Monaco, Mongolia, Morocco, Nepal, Netherlands, 
Nigeria, Norway, Pakistan, Panama, Peru, Pñilippines, Poland, 
Portugal, Republic of I^orea, Repubhc of Yiet-Nam, 
Romania, San Marino, Saudi Arabia, Senegal, Sierra Leone, 
Singapore, Soutñ Africa, Spain, Sudan, Sweden, Switzerland, 
Syria, Thailand, Trinidad and Tobago, Tunisia, Ukrainian 
SovietSociahstRepubhc,Umonof Soviet Socialist Republics, 
United ArabRepublic,UnitedI^ingdomofCreat Britain and 
Northern Ireland,United Repubhc of Tanzania,UnitedStates 
of America,Uruguay,^enezuela,^ugoslavia, Gambia, Afgha-
nistan, Algeria, Argentina, Austraha, Austria, Barbados, Bel
gium, Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cambodia, Cameroon, Canada, Ceylon, 
Chile, China, Colombia, Congo ^Brazzaville^, Congo demo
cratic Republic of^,Costa Rica, Cuba,Cyprus,Czechoslovakia, 
Dahomey, Oenmark, Dominican Repubhc, Fcuador,Fl Salva
dor, Fthiopia, Federal Republic of Cermany, Finland, France, 
Cabon, Chana, Creece, Guatemala, Cnyana, Holy See, Hon-
duras,Hungary,Iceland,India,Indonesia,Iran,Iraq, Ireland, 
Israel, Italy, Ivory Coast, lamaica, lapan, I^enya, Kuwait, 
Lebanon, Lesotho, Liberia, Libya, Liechtenstein,Luxembourg, 
Madagascar, Malaysia, Malta, Mauritius, Mexico. 

^ ^ ^ ^ B N o n e . 

^ ^ ^ i ^ ^ B T u r k e y , Central African Repubhc. 
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2 ^ ^ ^ ^ . 

44. Mr. DIOP (Senegal) said that his delegation had 
voted in favour of article 62 in the hope that ar
ticle 62 ^ ,which was the necessary complement to it, 
would alsobeadoptedbythe Conference and that its 
provisions wouldapply wholly or partly t o P a r t ^ o f 
the convention. 

45. Mr. N'DONG (Gabon) said that his delegation had 
votedfor article 62, but on the assumption that ar-
t i c l e 6 2 ^ , whichwas anessentialcomplementtoit, 
would be adopted, since article 62 was distinctly insuf
ficient to safeguard international public order, and hence 
the security ô  treaty relations. If theplenary Con
ference rejected article 62 ^ , his delegation would 
obviously have to reconsider its position with regard to 
the convention. 

46. Mr. SINHA (Nepal), explaining his vote in favour 
of article 62, said thathis delegation was fully convinced 
of thewisdomandvalueof thearticle, whichwasso 
worded as to enabletheaims of theconventiontobe 
realized. Article 62 wasacomplete whole and provided 
for arbitral and adjudication procedure, since it 
expressly referred to Article 33^oftheUnited Nations 
Charter. 
47. With regard to a r t i c l e 6 2 ^ , onwhichthe Con
ference was deeplydivided, and whose adoption could 
cause many States to refuse to accede to the convention, 
his delegation thought that after article 62 had been in 
operation forawhile the time would then be opportune 
to take steps of the kind provided for in article 6 2 ^ , 
if they proved necessary. Since article 62 ^ went 
against the principle of universality, his delegation 
would be unable to vote in favour of it. 

48. Mr. SPERDUTI (Italy) said thathis delegationhad 
voted in favour of article 62 in the hope that ar
ticle 6 2 ^ w o u l d alsobeadoptedbythe Conference. 
49. The Conference had already adopted article 65, the 
first sentence of which read: ^Atreatytheinvalidity 
of whichis establishedunder the present Convention 
is void". That meant the invalidity would have to be 
duly established; thusaprocedure should be laid down 
for determining the merits of the grounds invoked. 
50. Article62was supplemented by article 63, para
graph 1 of which covered the case of a declaration 
of invalidity based on paragraphs2and3of article 62. 
Butparagraph2 of article 62 provided for the case 
whereno objectionwas madetothenotification, and 
paragraph3for the case whereadispute arose between 
the parties. Thedisputewouldobviouslyhavetobe 
settled if article 63 was to operate. 
51. His delegation thought that a procedure for the 
settlement of disputes between the parties should be 
indicated in the convention itself. 
52. The procedure laid down in article 62 ^ was 
essential, and his delegation would reconsider its position 
with regard to the convention if article 6 2 ^ w a s not 
adopted. 

53. Mr. SMALL (New Zealand) said that his delega
tion hadbeen absent when article 62hadbeenvoted 
on, but it supported the article. 

54. Mr. YAPORI (Ivory Coast) said tliat his delegation 
had voted in favour of article 62,which was the comp
lement to article 62 ^ , in the expectation that the 
Conference would adopt article 6 2 ^ . 

55.Mr.KABBAJ(Morocco) thought that article 62 
was necessary and sufficient. The safeguards laid down 
in paragraph3were satisfactory. Article 6 2 ^ w o u l d 
estabhshasystem on which the Conference was divided 
and which could not be applied by small States. 

56. Mr. BILOA TANG (Cameroon) said that his 
delegation had voted in favour of article 62 in the hope 
that the complement to it, article 62 ^ , would be 
adopted by the Conference. 

^ ^ ó ^ b i s ^ 

1. If under paragraph3 of article 62,the parties have been 
unable to agree uponameans of reachingasolution within four 
months following the date on which the objection was raised, or 
if they nave agreedupon somemeans of reacñing a solution 
otñer thanjudicial settlement or arbitration and that means ñas 
not led to a solution accepted by tñe parties witñin twelve 
montñs following such agreement, any oneof thepart iesmay 
set in motion the procedures specified in A n n e x l t o the present 
Convention by submittingarequest to that effect t o the Secre-
tary-Ceneral of the United Nations. 

2 .Notñingintñe foregoing paragrapñ shall affect tñe rights 
or obligations of the parties under any provisions in force 
binding tñeparties wi tñregardto tñesettlement of disputes. 

1. Al i s t of conciliators consisting of qualified jurists shall 
be drawnup andmaintained by tñe Secretary-Ceneral of tñe 
United Nations. To tñ i send ,eve ryS ta t ewñicñ i saMember 
of tñeUnited Nations or apar ty to tñe present Convention 
snail be invited to nominate two conciliators,andtñe names of 
tñe persons so nominated snail constitute the list. The term 
of aconciliator, including that of any conciliator nominated to 
fillacasualvacancy, sñal lbef iveyearsandmayberenewed. 
A conciliator wñose term expires snail continue to fulfil any 
function for wñicñ ñe snail nave been cñosen under tñe follow
ing paragrapñ. 

2. When arequestñas beenmade to tñe Secretary-Ceneral 
under article 62 ^ , tñe Secretary-Ceneral snail bring tñe 
dispute before a conciliation commission constituted as 
follows. 

Tñe State or States constituting one of tñeparties to tñe 
dispute shallappoint: 

^ L̂ ne conciliator of the nationality of tñat State or of one 
of tñose States, wñomay or may not be chosen fromthe list 
referred to in paragraph!; and 

( ^ O n e conciliator not of the nationality of tñat State or of 
any of those States,who shall be chosen from the list. 

The State or States constituting the other party to the 
disputeshall appoint two conciliators in the same way. The 
four conciliators cñosen by tñe parties snail be appointed witñin 

^ F o r t ñ e discussionof article 62 ^ i n t ñ e C o m m i t t e e o f 
tñeWhole, see 80tñ,92ndto 99th, and 105th meetings. 
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sixty daysfollowing t h e d a t e o n whichtheS^ecretary-Ceneral 
receives the request. 

The four conciliators shall, withinsixty days following the 
date of the last of their own appointments, appointafifth con-
ciliatorchosenfromthelist ,whoshall be chairman. 

If the appointmentof tñechai rmanorof any of the other 
conciliators has not been made within the period prescribed 
above for such appointment, it shallbe made by the Secretary-
Ceneral within sixty days following the expiry of that period. 

A^yof the periods within which appointments must be made 
may be extended by agreement between the parties to the 
dispute. 

Any vacancy shallbefilled in themanner specified for the 
initial appointment. 

3. The Commissionthusconstituted snail establish thefacts 
and make proposals to thepar t ieswi thav iewtoreaching an 
amicable settlement of the dispute. The Commission shall 
decide itsownprocedure. The Commission, withthe consent 
of the parties to the dispute, may invite any party to the treaty 
to submit to it its views orally or in writing, decisions and 
recommendations of the Commission shall be made by a 
majority vote of the five members. 

4. TñeSecretary-CeneralsñallprovidetñeCommissionwitñ 
such assistanceand facilities as it may require. The expenses 
of the Commission^hall beborne by theUnited Nations. 

5.The Commissionmay draw tñe attention of tñeparties 
to the dispute to any measures which might facilitate an 
amicable settlement. The Commission shall report within 
twelve months of its constitution. Its report snail be deposited 
witñ tñe Secretary-Ceneral and transmitted to tñe parties to tñe 
dispute. 

6. If tñeconcil iat ionprocedureñasnotledto asettlement 
of the dispute within six months following the date of deposit 
of theCommission^sreport,and if tñeparties have not agreed 
onameans of judicial settlement or an extension of the above-
mentioned period, either of the parties to the dispute may 
submit it to arbitration through notification made to the 
Scretary-Ceneral to that effect. 

7. When a notification has been made to the Secretary-
Ceneral under the preceding paragrapñ, an arbitral tribunal 
consisting of three arbitrators snail be constituted. Cne arbitra
tor snail be appointed by the State or States constituting one of 
tñe parties to tñe dispute and one other arbitrator shall be 
appointed by the State or States constituting the other party to 
the dispute. 

The two arbitrators chosen by tñe parties snail be appointed 
within sixtydays following the dateonwhichthenotification 
is received by the Secretary-Ceneral. 

The two arbitrators shall,within sixty days following the date 
of the last of their own appointments, appoint the third 
arbitrator, whoshal lbe thechai rman; thechai rmanshal lnot 
beanational of any of tñe States parties to tñe dispute. 

If the appointment of the chairman or of either of the 
arbitrators has not been made witñin tñe period prescribed 
above for such appointment, it shall be made by the Secretary-
general within sixty days following tñe expiry of tñat period. 

Any vacancy shallbefilled in themanner specified for the 
initial appointment. 

8.The arbitral tribunal snail decide its own procedure. The 
tribunal, with the consent of theparties to the dispute, may 
inviteany party to the t rea ty tosubmi t its views orally or in 
writing, decisions of the tribunal shall be taken byamajority 
vote. 

9.TheSecretary-Ceneral shall provide the tribunal with such 
assistance and facihties as it may require. The expenses of the 
tribunal shall beborne by theUnited Nations. 

lO.Tñe arbitral tribunal may, pending its final decision 
on the question, and at the request of any party to tñe dispute, 
indicate sucñmeasuresas may be appropriate and ougñt t o b e 
taken in tñe circumstances of tñe case. 

The award of thetribunal shallbebindinganddefinitive. 
In tñe event of dispute as to tñe meaning or scope of tñe 
award, thetribunal shal lconstruei tupontherequestof any 
party. 

57.Mr.KRISHNARAO (India) noted that thedelega-
tions which had insisted that the Committee of the 
Whole shomdvote on article 6 2 ^ , arguing that that 
would beamethodof^testing the temperature",had 
adoptedatotallydifferentattitudeinthe Special Com
mittee on Principles of International Law concerning 
FriendlyRelationsandCo-operation among States, an 
organconcernedwith the progressive development and 
codification of some of the most important legal 
principles embodiedintheUnitedNations Charter. The 
Rapporteur of that Committee, the representative of 
Sweden, had stated at the 871st meeting of the Sixth 
Committee of the General Assembly in 1965 tha t^ in 
seeking to codify and develop principles of that nature, 
it was not possible to work by majorityrule. Customary 
international law was not created by majority rule, nor 
were conventions."^ And the representative of the 
United Kingdom had stated in the Sixth Committee 
shortly afterwards that^intemational law was not made 
by majority decisions, it had evolved as a result of 
general acceptance by States".^ That hadbeen the 
notion that had prevailed when the terms of reference 
of the Special Committee hadbeendrawnup by the 
General Assembly, sinceit hadbeen statedtherethat 
the Committee should first try to reach general 
agreement. 
58. The Indian delegation was certainly not asking the 
Conferences adopt the general agreement methods 
^ ^ . But since it wasacrucial matter, his delegation 
would have thought that those in favour of establishing 
acompulsoryarbitrationprocedure would have spared 
no effort to securegeneral agreement. Unfortunately, 
that had notbeen the case and the Committee of the 
Whole had been called upon to vote immediately ona 
highly controversial provision, on which the Interna
tional Law Commission had takenacontrary view. 
59. In that context,the Afro-Asian States,which had 
willingly refrained frompressing their point of view 
mthe Special Committee on Principles of International 
Law concemingFriendly Relations and Co-operation 
among States on crucial issues such as the right of 
legitimate defence against colonial domination,to men
tion only one example, could certainly take note of the 
methods employed to secure the adoption of ar-
t i c l e 6 2 ^ . There were othercontextsmwhichthe 
temperature had not yet been tested, and the delegations 
of the Afro-Asian countries were impatiently looking 
forward to the opportunity for doing so. 
60. The Indiandelegation had opposed article 6 2 ^ 
becauseitbelieved that itwasnotcorrect to decide 

^ See ^ ^ ^ ^ B ^ ^ f ^ ^ ^ ^ ^ ^ ^ v , ^ ^ ^ 
^ ^ ^ , ^ ^ ^ ^ ^ ^ , 8 7 1 s t meeting, para.7. 

^ ^ . , 8 8 1 s t meeting, para.16. 
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thatinthe future the two means of compulsory settle-
mentprovidedforinthat article should apply to all 
treaties. The application of suchaprocedure of com
pulsory settlement was a very far-reaching measure 
which was not justified in present circumstances. 
61. Inthat connexion, it shouldberememberedthat 
several plans foracompulsory settlement procedure had 
failed. Only six States were parties to the Revised 
General Act for the Pacific Settlement of International 
Disputes^despite the appeals by the General Assembly 
of the United Nations for widespread acceptance of that 
convention. Then there was resolution 268D(II I ) in 
which the General Assembly had setup aPanelfor 
Inquiry and Conciliation. Twenty years after the 
establishment of thePanel,lessthantwenty States of 
the 126 Members of the United Nations had been 

^ willing tonominate a member tothePanel. Yet the 
conciliation machinery in article 6 2 ^ m a d e provision 
for a similar procedure, namely the nomination of 
members ofacommission by States. 
62. The General Assembly at its twenty-second session 
had set up another fact-finding panel8on the initiative 
of therepresentativeof theNetherlands. It was true 
that all thosebodieshadawider field of competence, 
whereas the conciliation procedure under article 6 2 ^ 
was confined to disputes arising out of the application of 
P a r t ^ o f t h e convention. But the existing machinery 
wasmore than adequateif States wishedtoresort to 
conciliation procedures with regard to the field of 
application of P a r t ^ o f the convention. Furthermore, 
those advocatingasystem of compulsory conciliation did 
not always believe in its efficacy. In that connexion, it 
was enough to recall that the representative of the 
United Kingdomhad stated atthe 816th meeting of 
the Sixth Committee of the General Assembly in 1963: 
^Althoughprovisionwasmadeinnumerousbilateral 
andregionaltreaties for conciliationcommissions, the 
value of that method of settling inter-State disputes was 
somewhatquestionable."^ 

63. With regard to arbitral procedure, he recalled that 
the draft on arbitral procedure drawn up by the Interna
tional Law Commission,which had been considered by 
the General Assembly at its tenth session in 1955, had 
beensubjectedto considerablecriticism. TheSpecial 
Rapporteur on that topic had stated when summarizing 
those criticisms in his reportto the Commission that 
^the General Assembly took the view that the interna
tional Law Commission had exceeded its terms of 
reference by giving ^ ^ ^ B ^ ^ to its desire to 
promote the development of international law instead of 
concentrating on its ^ ^ B v task, the codification of 
custom".^ The Commission hadnoted tha t i thad 
been^clear from the reactions of Governments that this 
concept of arbitration, while not necessarily going 
beyond what two States might be prepared to accept for 

^United Nations, ^ ^ ^ ^ ^ ^ , vol. 71, p. 101. 
8Ceneral Assembly resolution 2329(^001). 
^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v , ^ ^ ^ ^ 

^ ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ , 8 1 6 t ñ meeting, para. 36. 
^ S e e ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ , ^ 5 ^ , 

vol. H, document ABCN.4B109,para.7. 

the purposes of submitting a particular dispute to 
a rb i t r a t i on^^^ . . . d id definitely go beyond what the 
majorityof Governments wouldbepreparedto accept 
inadvance as ageneralmultitateraltreaty of arbitra
tion to be signed and ratified by them, in suchaway as 
to apply automatically to the settlementof all future 
disputes betweenthem".^ 
64. An article byadistinguished American lawyer on 
the time element in proceedings before arbitral tribunals 
and the International Court of Justices showed that 
^ ^ o ^ arbitration took much longer than adjudication, 
andwas alsofarmoreexpensive. Onthat point, ar
ticle 62 ^madetheUni tedNat ions responsiblefor 
financing the compulsory settlement procedure. The 
Conference would be signingablank cheque on behalf 
of the United Nations, and his delegation did not think 
it had the capacity to impose such aburden on the 
United Nations. Those delegations which had followed 
theworkoftheGeneral Assembly's FifthCommittee 
would recall the statements made by the major Powers 
and others on the grave financial position of the 
Organization. His delegation understood that the 
representatives of France, the United Kingdom, the 
United States of America and the Union of Soviet 
Socialist Republics had submitted memoranda to the 
Secretary-General suggesting that budget ceilings be 
fixed for 1970 and 1971, yet some of those States were 
supportingaprovision which could increase theUnited 
Nations budget by several million dollars each year. 
It was rather strange that while on the one hand efforts 
were being made to curtail United Nations expenditure 
on development, on the other the Conference was being 
asked to impose additional charges on the United 
Nations for the operation of article 6 2 ^ . His delega
tion would appreciateastatement by the Secretariat on 
thefinancial implications of theprocedures stipulated 
in article 6 2 ^ a n d an indication from it as to whether 
the proposal was compatible with United Nations finan
cial arrangements^ 

65. Apertinent question was whether the international 
community was ready for aprovisionfor compulsory 
arbitration. Thefreedom of choice of theparties in 
settling adisputemustremainunfettered. That was 
theraisond'êtreof Article33 of theCharter. The 
Charter also envisaged that legal disputes should be 
referredtotheIntemationalCourtofJustice,but ar
ticle 6 2 ^ m a d e no mention of the Court and placed 
the emphasis on arbitration. 
66.Recourse to the International Court of Justice 
would not entail any additional expenditure for the 
United Nations, unlike the system proposed in ar
ticle 6 2 ^ . Despite the disappointment felt at recent 
trends in the jurisprudence of the Court, his delegation 
considered that resort to unknown arbitrators might be 
an even more extreme step. It was true that the Inter
national Court of Justice did not commanduniversal 

11 See Yearbook of the International Law Commission, 1958, 
vol. II, p. 81, para. 14. 

12 Leo Gross, " Tñe Time Element in tñe Contentious Pro
ceedings in the International Court of Justice ", in American 
Journal of International Law, vol. 63, No. 1 (January 1969), 
pp. 74-85. 
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respect, whatever the reason,but it was no solution to 
bur̂ d up arbitration machinery in order to avoid 
recoursetothe Court. Abetter course wouldbe the 
gradual restorationofconfidenceinthe Court, sothat 
States accepted its jurisdiction of their own free will. 
67. Article 62 emphasized the dutyof States to settle 
tbeirdisputes,while recognizing their freedom to choose 
whichever means of settlement they wished. That pro
vision accorded with the basic concepts laid down in 
the UnitedNations Charter. Any restrictiononthat 
freedom of choice wouldbe a grave andundesirable 
step. 
68. Withregardtothe jurisdiction of theCourt, he 
beheved that only forty-three countries had accepted 
it and that only sixteen of them were developed countries 
of Western Europeand North America, which hada 
long experience of international arbitral and judicial 
procedures. Manyoftheirdeclarationsof acceptance 
of the Court's jurisdiction were accompanied by all 
kinds of reservations. It was surely for those States 
to set anexampleto others. 
69. Hisdelegationthoughtthatif achoicehadtobe 
made b e t w e e n ^ ^ ^ arbitration and the International 
Court of Justice,the latter would be preferable. Des-
pitethedisappointmentarousedbytheCourt's recent 
decision, his delegation regarded that principal organ 
of theUnited Nations, whosepractice andprocedures 
were well established, and which was now more 
representative of themainlegal systems and different 
forms of civiuzation, as likely to serve the international 
community better t h a n ^ ^ ^ arbitration. 
70. The Indian delegation would therefore vote against 
article 6 2 ^ . 

71. Mr. RAMANI (Malaysia) said he did not believe 
that article 62 ^ supplemented article 62. The 
Malaysian delegation supported the main principles 
embodied in article 62, but considered that article 6 2 ^ 
inno way improvedonthoseprinciples andthatthe 
mechanismdevised in it even ran the risk of impeding 
the implementation of article 62. The arguments 
advanced by the representatives who were in favour of 
article 6 2 ^ h a d not convinced his delegation that the 
article was acceptable. The Malaysian delegation 
upheld the ideal of tolerance and good-neighbourly 
relations among States. It considered that allStates 
shouldtry tounderstandeach other's problems;they 
should be able to enter freely into treaty relations and, if 
necessary, to withdraw from mem without recrimination 
and without damaging existing friendly relations. The 
Government of Malaysia was convinced thatinarapidly 
changing worldthoseprinciplesmustserveas abasis 
for any treaty. When treaties ceased to subserve their 
objectives, States should undertake negotiations to 
amend them or terminate them. 

72. It might well be asked whether article 6 2 ^ w o u l d 
advanceorimpedethe cause of good relations among 
States. Article 62 urged them to seek a solution 
through the means prescribed in Article 33 of the 
Charter. Article 6 2 ^ w a s a k i n d of threat obliging 
Statesto resort compulsorüytomvoluntarylegalpro-
cedures. It shouldbebomeinmindthat thelnter-

national Court of Justice was the principal judicial 
organ of the United Nations and that it had been 
established by the Charter. It did not enjoy any juris-
dictionalcompetencewhichwas not formally accepted 
by States. The United Nations was notasuper-State; 
if it were, it would have been stillborn. The General 
Assembly had occasionally tried to set itself up as a 
worldparhament,but had failed. 

73. Theprinciples of domestic jurisdiction, on which 
the new approachinarticle62^was based, completely 
ignored the procedures provided for in the Charter, 
for it should be noted that, in referring to the peaceful 
settlementof disputes,the Charter usedvery circums
pect language. Theprocedureproposedin article 6 2 ^ 
was the very negationof the process of persuasion and 
conciliation,which should allow foradialogue between 
States. Of course, the pursuit of an ideal was essential 
to international progress, indeed, to all human progress, 
but thehardfactsmust bebomeinmind. Perhaps 
the objectives of article 62 ^wereat ta inable inthe 
near future, but the international community had enough 
real troubles today which it would ignore at its peril. 

74.Mr.BIKOUTHA(Congo,Brazzaville)saidthat 
while article 62^clear ly showed its sponsor's concern 
to findasolution to the judicial settlement of disputes, 
inhis opinion, ashad already been said, compulsory 
arbitration wasablank cheque and would be an obstacle 
tothe free choice of methods. After severalyears of 
work, the International Law Commission had considered 
that article 62 represented the highest measure of 
common ground to be found among very divergent 
opinions. The weaknesses of the existing international 
legalsystemwherethe judicial settlement of disputes 
was concerned arose notfrom the system itseffbut rather 
from its apphcation by judges who had not always been 
impartial. It must, however, be recognized that the 
Court was capable of handing down judgements entirely 
devoid of partiality. The delegation of Gabon had 
drawn attentiontothedifficulty encounteredby some 
new States in finding competent jurists among their 
nationals, and his delegation entirely shared that view. 

75. The sponsors of article 6 2 ^ w i s h e d to make the 
conventionaprototype of progressive law, but that must 
not prevent theConferencefromconsidering practical 
matters. Itmustbeware of undulybold innovations, 
and his delegation had great difficulty in accepting the 
arguments put forward in favour of the article. It 
might have supported certain compromise proposals, 
such as that of Ghana, which actually hadnotbeen 
officially submitted, and the Saudi Arabian proposal 
for anoptionalprotocol^ which would formpartof 
the convention. His delegation thought that ar
ticle 6 2 ^ d i d not by any means represent present-day 
realities and did not constitute a satisfactory method 
for the judicial settlement of disputes. It would there
fore vote against the article. 

76.MT.TUFIGNO (Malta) said that his delegation 
was in favour of article 62 ^ , w h i c h in his view was 
essential for the successful operation of the law of 

See 97tñ meeting of the Committee of tñe Wñole, para.7. 



Twenty-fifth plenary meeting-^15 Mayl969 141 

treaties. The law of treaties must formulate clear and 
precise rules which would make it possible to interpret 
andapplytheprovisionsof a t rea ty insuchawayas 
to eliminateuncertainties andnot to enable States to 
choose the interpretation which best suited their 
interests. The absence of adequate machinery for 
reaching an impartial decision would be at variance 
with the very purpose of the law of treaties and would 
enablethestrongestStatestoimposetheirwill. The 
provisionsofPart^weresuchthatanydispute con
cerning their applicability might give rise to arguments 
not onlyon questions of lawbut also onquestionsof 
fact. His delegation had abstained on articles 50 and 
61 not because it did not approve the principles 
embodied therein but because the articles contained 
uncertainties which could only be remedied by the 
introduction of compulsory arbitration to settle disputes 
arising fromthem. Speakingas arepresentativeof a 
small State which had to rely onjustice and fair play, 
he considered that a dispute arising between two 
countriesonaprovisionofPart^of the convention 
should not becomeatug of war in which obviously the 
weaker State would be the loser and the stronger State 
the winner. 

77. Mr. AMATAYAKUL (Thailand) said he was 
disturbedbythefactthat the entire systemof inter
national practice in respect of settlement of disputes 
might be changed by the inclusion of a clause on 
compulsory jurisdiction. In his opmion,the settlement 
of disputes did not give rise to any serious problems 
because, so far, important international conventions had 
beenconcludedwithoutembodyingany provisions for 
the compulsory settlement of disputes and had func
tioned smoothly. The principle of good faith was the 
keystone of all international relations, and if it was not 
sincerelyobserveditwas doubtfulwhether the system 
of compulsory arbitration wouldprove effective. On 
the other hand, if themachineryforthesettlementof 
disputes was accepted by the parties concerned, as had 
been provided by the International Law Commission in 
conformity with the UnitedNations Charter andthe 
Statute of the International Court of Justice, the chances 
of upholding the principle of good faith andsettling 
disputes would be enhanced. 
78. It would indeedberegrettable if the very object 
of the Conference, namely standardization of thelaw 
of treaties, weretobe jeopardizedby theinclusionof 
aclause on compulsory jurisdiction,which could mean 
that countries which had followed United Nations 
practice hitherto would decline to ratify the convention. 
Therewouldthenbetwosetsof treaty rules in force 
in connexion with the problem of compulsory juris-
diction,which in fact was notamajor problem. The 
result wouldbe worse than if the reservation clause 
had been accepted, as his delegation had proposed (AB 
CONF.39BC.lBL.387).Atthe98thmeetingoftheCom-
mittee of the Whole, theUnited States representative 
had rightly pointedout that theproposal for making 
settlement procedures optionalwent even further than 
theproposal by Thailand, sincethatprocedurewould 
not merely allow the parties to enter a reservation 
against the application of a compulsory settlement 

procedure, but would also make article 62 ^ inap-
plicableunless aparty hadtakenthe affirmative step 
of declaring that it accepted the provisions of 
article 6 2 ^ . 

79. His delegation had done its utmost to offeracom-
promise solution, but in view of the difficulties that 
had arisen it would abstain inthe voting on article 6 2 ^ . 

80. Mr. HU (China) said that some delegations had 
statedthattheir acceptance of Pa r t ^o f the convention 
depended on the eventual adoption of article 62 ^ . 
His delegation's position was different. China had been 
the victim of the régime of unequal treaties for a 
century and it did not wish to see its experience repeated 
elsewhere in the world. For that reason, his delegation 
strongly supported all the articles in P a r t ^ a n d wished 
to make it clear that its support was unconditional. 
In other words,whether the provisions of article 6 2 ^ 
were included intheconventionornot,his delegation 
would support the articlesinPart^. 

81. The inclusionof those articles was an important 
step towards the progressive development of inter
national law. The Conferencewasnotmerely codifying 
existing rules of internationallaw; in a sense it was 
ahead of its time, but it must proceed with caution. 
Certain safeguarding clauses should be provided lest 
some States might be tempted to invoke the articles 
i n P a r t ^ i n o r d e r to avoid inconvenient contractual 
obligations and thereby adversely affect thesecurity of 
treaty relations. 

82. Inhis delegation's view, article 62 was far from 
adequate and should be complemented by article 6 2 ^ , 
which it would support. 

83. Mr. NASCIMENTOESIL^A (Brazil) said that 
his delegation hadalreadystatedat the 96th meeting 
ofthe Committee of theWhole that its attitude towards 
article 6 2 ^ w a s fairly flexible. Initsview,thenew 
article77wasasufficient safeguard against abuse of the 
compulsory jurisdictionclausein article 62 ^ , since 
compulsory jurisdiction would not apply to treaties 
signed before the conclusion of the convention. So far 
as futuretreaties were concerned, the parties were at 
liberty to adopt other rules on the settlement of 
disputes;they could evenstipulatethattheprovisions 
of the convention would not apply. For treaties in 
force, arbitration or recourse to the International Court 
of Justice was always possible and, in future, States 
which wished to have recourse to that body might 
include a provision to that effect in their treaties. 
Article 62^therefore did not hold any terrors. 

84. His delegationhad always declared itself against 
over-all arbitration clauses, but it had frequently had 
recourseto that systemof settlement of disputes and 
regarded it as very useful in certain specific cases. His 
delegation hadvoted for article62, which in its view 
representedthebest solution andwasin keeping with 
existing international relations. Article 62 ^ , 
however, had obtained 54 votes against 34 in the Com
mittee of the Whole, and that vote could not be ignored. 
Moreover, some delegations ofWestemcountries,when 
voting for the a r t ic les inPar t^ ,hadsa id tha t those 
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articleswere only acceptabletothemif article62 ^ 
wereadopted. 
85. His delegation thought that article 62^wasaccept-
ableprovided thefinal clauses as approvedwerenot 
amended. In the Committee of the Whole, the proposal 
on thefinal clauses had obtained60 votes to26, in 
otherwords it had obtainedatwo-thirds majority. That 
votetoo could not beignored. Any attempt to intro
duce anew article to amend thefinal clauses, parti
cularly an articlewhichdidnot contain areservation 
clause, would be unacceptable. Brazil, like the majority 
of Latin American countries, must submit the convention 
to its Parliament, and if the convention did not contain 
any reservation clause, Parliament might refuse to ratify 
it. In principle, Brazil was traditionally against the 
formulation of reservations,but every country was free 
to make reservations if it thought fit. 
86. In general, Brazilwas not over-enthusiastic about 
article 6 2 ^ , but considering that the convention was an 
organicwholemwlfich afi me articles were mterlinked, 
it would not raise any objection to that article. 

Themeetingroseat 1.5p.m. 

T ^ ^ T Y D S I X T H ^ L ^ A I ^ Y ^ ^ T I N G 

^ ^ ^ ^ B Mr. AGO (Italy) 

Consideration o^ the questionof the lawof treaties in 
accordancewith resolution 2166(XXI)adopted by 
the General Assemblyon^December l966(^^ -

ARTI^LE^ APPROVED E^ THE COMMITTEE 
OP THE WHOLE ( ^ ^ ^ ^ 

^ ^ ^ o ^ bis (Procedures forconciliation 
andarbi trat ion)^^^^^^^^^^^v^^^^(continued) 

l.M^.SECARIN(Romama) said that his delegation 
had already stated intheCommittee of theWhole its 
reasons for supporting article62and for opposing the 
so-called supplementary machinery proposed in the 
form of article 6 2 ^ . 
2. The arguments put forward by the supporters of pre-
established machinery to whichone party toadispute 
couldresortindependentlyofthe other had demonstrated 
the complex character of theissuesinvolvedandhad 
given his delegation additional reasons for supporting 
thelnternational Law Commission's system set outin 
article 62,which was in keeping with the present stage 
of development of international relationsand of inter
national law. The flexible system which th^eCommis-
sionhadadoptedalmostunanimouslyreflectedthehighest 
measure of common ground among governments andin 
the Commission itself. The International Law Commis
sion hadactedwisely and realistically in avoiding any 

formula forcompulsory machinery that wouldtendto 
give one partyaright of action against another. 
3. The allegation by the critics of article 62 that there 
was a g a p i n t h e systemembodiedinthe articlewas 
based on the assumption that one of the parties would 
be acting inbad faith. But experience showed that 
States wereconcemedtopromotegoodfaithintreaty 
relations and, despite afl the difficulties of international 
life, those relations tended increasingly to strengthen the 
principles of morahty, justice and the rule of law. No 
procedural system comd avail againstaparty acting in 
badfaith. 
4. It was always open to States to include an arbitration 
clause in a treaty; in doing so, they wouldtakeinto 
consideration the special circumstances of the treaty 
and would accept the clause with foreknowledge of the 
type of disputes to be settled. If, however, the parties 
had not included anarbitrationclauseintheir treaty, 
they had freedom of choice of peaceful means of 
settlement. They were underalegal obligation to make 
patient and responsible effortsingoodfaithto arrive 
atapeaceful settlement of their dispute. 
5. If thehands of thepartiesweretiedby adopting 
apre-establishedsystem of procedure, they would no 
longer have the same freedom of choice with regard 
to means of settlement when they concludedaparticular 
treaty, or when a dispute arose. There was alsothe 
danger that the existence ofapre-estabhshed procedure 
would encourage one of the parties to choose the line 
of least resistance and fallback immediately onthat 
procedure, instead of making efforts to arrive at a 
peacefulsettlement. 
6. It had been claimed that under the provisions of 
article 62, aState would bebothajudgeandaparty 
in its own dispute. That claim ignored both the 
fundamental differencesbetweenlegalrelationsinprivate 
law and public law,and the differences between internal 
and international relations. Principles which were 
peculiar to private law could not be transferred bodily 
to the realm of international treaty relations. States 
were thebest judges of thematters whichconcemed 
them and an amicable settlement based on the agreement 
of the parties and arrived at on the basis of the rules of 
international law wasalways preferable. Naturally,if 
the parties themselves decided to resort to adjudication 
or arbitration, they took the d e c i s i o n ^ ^ ^ ^ and 
bearmgmmind the circumstances of the case. 
7. The position with article 62 ^ was completely 
different. It was proposed to include i t inatreaty on 
treaties: me procedmalmacrfinery set forthinit would 
not apply to events or facts but to legal instruments — 
in fact to all treaties. It would be most unrealistic to 
establish in that wayaprocedure^^^^^^ and before 
the event. 

8. Mr. PHAM-HUY-TY (Republic of ^iet-Nam) said 
that his delegation had not been convinced by the 
arguments of the opponents of article 6 2 ^ a n d would 
continue to support it. It didsobecauseitbelieved 
that the International Law Commission's draft was 
lackinginbalance. 
9. The International Law Commission had carefully 
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codified the subject of the invalidity, termination and 
suspension of the operation of treaties and in so doing 
had introduced a number of new and in some cases 
revolutionary rules. Those rules, however desirable, 
involved real dangers for the stability of treaties and 
must be balanced by provisions on institutional machi
nery for the settlement of disputes. The system 
embodied in article 62, which merely referred to 
Article 33 of the Charter, adopted a traditional approach 
to the question of the settlement of disputes. That 
approach was totally inadequate when it came to 
applying original rules, sometimes of a revolutionary 
character, such as those to be found in Part V. It was 
therefore logical and necessary, without abandoning the 
provisions of Article 33 of the Charter, to endeavour 
to go beyond those provisions. 
10. Some of the critics of article 62 bis had based their 
opposition to it on their objection, as a matter of 
principle, to compulsory adjudication. Compulsory 
adjudication was in fact beneficial to weak countries, 
whose independence it safeguarded and whom it pro
tected against possible pressure by others. Moreover, 
provision for compulsory adjudication had been made 
in practice in the relations between many sovereign 
States. 
11. In any case, it was an exaggeration to speak of 
compulsory adjudication in connexion with article 62 bis. 
Article 62 bis was merely intended to prevent a dispute 
leading to a deadlock which could constitute a threat 
to peace. Priority was still given to the application 
of Article 33 of the Charter; article 62 bis only came 
into play if a disagreement between the parties made 
it impossible to apply the provisions of Article 33 of 
the Charter. 
12. Article 62 bis made provision mainly for con
ciliation under the auspices of the United Nations. 
That method of settlement, which was particularly 
flexible, was being used to an increasing extent because 
it was perfectly compatible with the character of the 
relations between sovereign States. Many States had 
accepted conciliation clauses and their acceptance did 
not imply any relinquishment of their sovereignty. In 
a sense, the task of conciliators under article 62 bis 
would not differ greatly from that which had devolved 
upon the Assembly of the League of Nations under 
Article 19 of the Covenant, which empowered the 
Assembly to " advise the reconsideration by Members 
of the League of treaties which have become inap
plicable " and thereby conferred upon it competence 
to determine whether a treaty had become obsolete. 
No one had ever suggested that Article 19 of the 
Covenant in any way conflicted with the sovereignty of 
States Members of the League of Nations. It was only 
if the efforts of the conciliators were unsuccessful and no 
settlement was agreed upon by the parties that arbitra
tion came into play under article 62 bis. The fact 
that the Secretary-General of the United Nations would 
participate in the initiation of the arbitration procedure 
offered adequate safeguards to all concerned. 

13. His delegation strongly supported article 62 bis 
and would consider it a matter for regret if it were 
amended in any way in an effort to achieve a com-

promise; if any such amendment were made, his 
delegation would have to reconsider its position. 

14. Mr. JELIC (Yugoslavia) said his delegation's view 
was that the convention on the law of treaties would 
be improved by the inclusion of strong provisions for 
the settlement of disputes in the event of the application 
of the provisions of article 62 not yielding any result. 
Even compulsory arbitration would be acceptable to his 
delegation. At the same time, it was a fact that 
compulsory arbitration was not acceptable to a con
siderable number of countries, and it would be bad 
policy to try to impose on those countries, even by a 
two-thirds majority, a solution which would make them 
reluctant to sign the convention. 
15. The only possible course was to endeavour to reach 
a compromise solution. Between the system of ar
ticle 62 and compulsory arbitration a whole range of 
possibilities lay open: aU that was needed was the will 
to use them. The Conference was entitled to expect 
from the advocates and the opponents of compulsory 
arbitration that they should not persist in their irre
concilable attitudes but endeavour to find a compromise. 
The decision by the Conference at a previous meeting 
not to take a vote on article 62 bis before all possibilities 
of compromise had been exhausted was a clear 
indication of that desire. He therefore hoped that 
delegations would not find themselves obliged to vote 
for or against 62 bis in its present form, but would be 
given an opportunity to pronounce on a compromise 
solution. 

16. Mr. N'DONG (Gabon) said that the Conference 
would fail in its purpose if it did not adopt a compulsory 
procedure for the settlement of disputes such as that 
embodied in article 62 bis. 
17. The International Law Commission had suggested 
a timid procedure in article 62, which in fact referred 
to Article 33 of the Charter. Article 33 was in keeping 
with conditions prevailing at the time of the adoption 
of the Charter but it was now necessary to go further. 
Articles 23 and 27 of the Charter had already been 
amended in order to take into account the changing 
needs of the international community. It was essential, 
in the interests of the future success of the convention 
on the law of treaties, that the procedure set forth in 
article 62 bis should be included for the application of 
the various articles on invalidity, termination and sus
pension of the operation of treaties. 
18. He wished now to clarify a point which had been 
raised during the discussion. The representative of 
Congo (Brazzaville) had referred to the statement by the 
Gabonese delegation at the 94th meeting of the Com
mittee of the Whole, opposing the Spanish amendment 
(A/CONF.39/C. 1/L.391). In fact, his delegation had 
pointed out that the Spanish amendment in question 
" would be harmful to newly-independent States like 
Gabon in that, for many years to come, they would not 
be in a position to appoint 'persons of recognized 
eminence ' for the purpose of article 1, paragraph 2 
of the annex to the amendment ". In doing so, his 
delegation had merely drawn attention to existing 
conditions, but the dearth of " persons of recognized 
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eminence",withinthe meaning of the Spanish amend
ment, had not prevented Gabon from joining the 
sponsors of article 62 ^ and from subscribing to 
compulsory arbitration. Inparticular, attheregional 
African level, there shouldbeno difficulty in finding 
suitable impartial arbitrators. The passage to which 
therepresentativeof Congo (Brazzaville) had referred 
did not therefore provide any argument against adopting 
article62 ^ . 

19. Article62 ^ h a d t h e advantageof fiexibility,in 
that it made provisionboth for adiplomatic means of 
settlement, through conciliation, and forajudicial means 
of settlement,through arbitration. Itwasanecessary 
complement to article 62 in that it answered the 
question what would happen if resort to the means 
indicated in article 62 ended in deadlock. The article 
provided for arbitrationtoprotecttheweakandcurb 
the ambitions of the strong. It would uphold the rule 
of law and prevent the rule of force. 

20. It had been suggested that article 62 ^ would 
allow violations of the sovereignty of States. He would 
like, therefore, to draw attention to the definition of 
arbitrationcontained in article 37 of the Hague Con
vention for the Pacific Settlement of International 
Disputes(ConventionI)of 18Octoberl907:^Inter-
national arbitration has for its object the settlement 
of disputes between States by judges of their own choice 
andonthebas i s of respect for law".^ Itwouldbe 
seen from that definition that the essential basis for 
settlement by arbitration was the will of the parties 
to a dispute. A State which accepted compulsory 
arbitration renounced the exercise of its sovereign rights 
in that matter; since it did so of its own free wril, there 
couldbe no questionof any violationof sovereignty. 
AStatecouldevenrenounceits sovereignty altogether 
for the purpose of joiningafederation. It washigh 
time to leave behind the retrograde notions of national-
ismwhichcould delay indefinitely the achievement of 
a peaceful international community. 

21. It had alsobeenobjectedthat earlier codification 
conventions,suchasthe 1958GenevaConventionson 
the Law of the Sea and the Vienna Conventions on 
Diplomatic andConsularrelations,did not make pro
vision for compulsory adjudication. The answer to that 
objection was that the convention on the law of treaties 
contained so many innovations that they must necessarily 
be accompaniedby safeguards intheform of thekey 
article 6 2 ^ i n order to protect the international legal 
order against abuses by powerful States. 

22. Mr. ALVAREZ TABIO (Cuba) said that his 
delegation had already stated its position and could only 
add that it would maintain it regardless of circums
tances. His delegation was not prepared to go any 
further than article 62 as already approved, and rejected 
asamatter of principle any kind of procedure not based 
on free choice. It would not accept any formula for 
general compulsory adjudication atasupra-nationallevel 
which could be used to impose awards in disputes whose 

^ J. В. Scott, ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ 2 ^ ^ ^ ^ ^ 
^ 9 ^ ^ B , 3 r d e d . , p . 5 5 . 

nature and scope could not he foreseen. His delegation 
would therefore vote against article 62 ^ and its 
annex. 

23. Mr. MUTUALE (Democratic Republic of the 
Congo) said that his delegation had used its best efforts 
during informal negotiations to endeavour to preventa 
matter of such great importance to the convention on the 
lawof treaties as article 6 2 ^ f r o m being decided by 
amajorityvote. If the questionwasto be decided in 
that manner the convention would becomearestricted 
multilateral treaty. That would representavery limited 
achievementinreturn for the long years of work on the 
law of treaties. The Conference would thus have helped 
to discredit the wholeideaof the codification of the 
law of treaties. 

24. His country was a developing country; its devel
opment could not be achieved purely with its own 
resourcesand depended ingreatmeasureonco-opera-
tion with other States. His country was not at all 
opposed to the principle of compulsory international 
arbitration procedures,but it did not favouraformula 
which would submit to arbitration all future convention 
without any distinction. In its position asadeveloping 
country, the DemocraticRepublic of the Congohad 
signedalarge number of treaties of all kinds and would 
undoubtedlycontinueto sign even moreinthe future. 
It wasreluctant to accept aformula which wouldtie 
it toapre-establishedprocedure,and therefore did not 
view article 62 ^ with favour. The most it could 
accept was compulsory conciliation. 

25. Mr. ABAD SANTOS (Philippines)saidthat his 
delegationwouldvotefor article 6 2 ^ , or something 
substantiafly similar,sinceitrepresentedaradicalstep 
towards me only satisfactory method of settling disputes, 
namely, compulsory adjudication. The solution 
provided for in article 62 was very inadequate, because 
the methods suggested in Article 33 of the United 
Nations Charter weremerely optional and there was 
no way by whichaState could be forced to submit to 
them. It had been claimed that those procedures were 
adequatefor Stateswhich wereinclinedtousethem, 
but unfortunately many States lacked the necessary 
inclination to do so. It had also been claimed that the 
community of States was not yet ready to acceptasystem 
of compulsory settlement; that was mere conjecture, 
however. 

26. The reason behind the principle of compulsory 
settlement wasavalidoneand, a s i n t h e caseof ^ 
^ ^ ^ ^ , t h e Conference should not miss the opportunity 
to take a step forward in the right direction. The 
procedure provided for in article 6 2 ^ w a s compulsory 
only if the parties had not agreed to some different 
procedure. What was compulsory was that they must 
settle their dispute. The parties were given the choice 
of the methodof settlement andwere not required to 
resort to the method of settlement provided for in 
article 6 2 ^ i f that was distasteful to them. Without 
article 62 ^ , t h e legal order set up in the convention, 
providing for optional settlements,would provide for no 
settlement at all. All States were committed to the rule 
of law, but unless they also committed themselves to the 
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principle of compulsory settlement,theiroriginalcom-
mitment would be no more than lip service paid to 
empty phrases. In the view of his delegation, any 
settlement of disputes which depended upon the whim of 
aStatewas intolerable and unacceptable. 

27. Mr. ANDERSEN (Iceland) said he could not 
understand why such resistance was being offered to 
article 6 2 ^ . His country had madeatreaty with the 
United Kingdom on the subject of fishery limits,which 
was vitalto Iceland, since 95 per cent of its exports 
consistedof fishery products. Nevertheless, therewas 
aclause in that treaty to the effect that, if Iceland were 
to extend its fisherylimitsbeyond 12miles, which in 
his country's opinion was insufficient and, indeed, 
completely unsatisfactory, the United Kingdom could 
takethemattertothelnternationalCourt of Justice. 
Iceland had agreed to that clause because it considered 
that the jurisdiction of theCourtwas afundamental 
principle for States which believed in international 
justice and, consequently, that all peace-loving countries 
hadamoral as well asalegal obligation to support ar
ticle 62 ^ . Recourse to the International Court 
seemed to be more appropriate than conciliation or 
arbitration, but since compulsory jurisdiction of the 
Court was not acceptable tothemajorityof the States 
represented at the Conference, Iceland was prepared to 
vote for article 6 2 ^ . 

28. Mr. KOULICHE^ (Bulgaria) said l a t h i s delega
tion was firmly opposed to article 6 2 ^ , since it doubted 
whether any system of compulsory arbitration could ever 
serveto resolve disputesof apolitical nature. At the 
present stage of international relations, any such system 
was unrealistic. In view of its universal character,the 
convention ought to be based on ^ ^ ^ and be 
acceptable to all governments, as otherwise it would be 
merelyatoolmthe hands ofasmall group of States. 
His delegation, therefore, could not regard article 6 2 ^ 
asasatisfactory compromise and would vote against it. 

29. Sir Francis^ALLAT (United I^ingdom) said he 
wished to comment on some of the points raised earlier. 
First, many delegations would be unhappy if Part ^ 
did not contain satisfactory third party procedures. 
There hadbeen continuing attempts to reach acom-
promise. The text of article 6 2 ^ h a d b e e n w o r k e d 
overby many delegations — probablyeverydelegation 
hadcontributedsomething; it was in thetruest sense 
a compromise. The vote in the Committee of the 
Whole and subequent discussions showed that the large 
majority of delegations were infavour of thirdparty 
settlement procedures and it was no use trying to 
maintain that that was not so. Delegations should not 
be deceivedinto thinking that, if article 62 ^ were 
rejected,that would beasatisfactory result in the eyes 
of the majority. 
30. Secondly, some earlier remarks seemedto himto 
be entirely divorcedfromthereality of the situation; 
possiblyhehadmisunderstoodthem. Somereference 
had been made to^gun-boatdiplomacy"and^waving 
the big stick",as though article 62^represented the 
modernversionof those practices. If States, largeor 
small, had the humihty to submit to third party proce-

dures, it was difficult to see how it̂  could beaquestion 
of the^big stick". It was rather the reverse:it was 
the substitution of legal methods for the outmoded 
methodsofforceandpressure. Itwasbecauseofthe 
fear that Part^mightleadtounilateral^waving of 
the big stick" that article 62 ^ was regarded as 
essential by the United Kingdom and many smaller 
States. 
31. Thirdly, it had been alleged that article 6 2 ^ w a s 
based on an ignorance of UnitedNations procedures 
and of the history of arbitration andjudicial settlement. 
All representatives present had great experience of 
United Nations proceduresand of both arbitration and 
judicial settlement. There was no such ignorance behind 
the drafting of the article. 
32. Fourthly, it had been said that representative 
must keep their feet on the ground. But to which 
articles didthatremarkreallyrefer7 To article 50, whose 
content was completely unknowns To article 61, whose 
content was entirely in the future and concerned rules 
which had yet to emerged Those were the articles which 
were in the clouds. Art ic le62^Bwasthe parachute 
which would bring the Conference back to earth again. 
33. Some delegations had complained about the breadth 
of application of article 6 2 ^ . Yet there had been no 
criticismofthebreadthof application of articles 45to 
50,57,59 and 61. It was, however, maintained that 
article 62^mus tbena r rowed . Its supporters were 
willing to examine any proposals, so long as the essential 
protection remained. There was surely no reason 
whyinprinciple article 6 2 ^ ^ should be narrower than 
those articles to which it related or, indeed, than 
article 62. 
34. It was true, as had been mentioned, that arbitration 
andadjudicationhadnotbeenusedtoagreatextent, 
but the number of membersoftheintemational com
munity was not large and litigation was not to be 
expected everyday. But the existence of those proce
dures themselves made States view their acts and respon
sibilities more closely and carefully. Experience showed 
that settlement through third party procedures was 
infinitely preferabletotheresults of an indefinite pro
longation ofadispute. 
35. Article 62 ^wasreasonable and necessary, and 
represented the largest measure of common agreement. 
The vote on article 62 must be understood in the light 
of the fact that many delegations had voted for it in the 
hope that article 6 2 ^ w o u l d be adopted. 

36. Mr. MATINE-DAFTARY (Iran) said that his 
delegation didnot share the doubts of those western 
representatives whohadsaidthat it wouldbe difficult 
to adoptPart^ofthe convention unless provision was 
made^for very strict procedural safeguards. After all, 
everything in the world was relative, and article 6 2 ^ , 
whilewellformulatedfromthepointof viewof some 
countries, might be very dangerous for others. The 
developed,western countries already possessed efficient 
administrative machinery with which to tackle the 
problemofsafeguards,but such machinery was unfor
tunately lacking in many of the developing countries. 
By the very nature of things,therefore, article 6 2 ^ 
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tended to divide delegations into two groups, those 
which favoured it and those which opposed it, and 
bothbehevedthemselves tobe in the right. Inthose 
conditions, he questioned the wisdom of putting the 
article toavote . The Conference should rather work 
inthe spirit ofArticle 33 of the United Nations Charter 
and try to produceaformula which would be acceptable 
to all. 

37. Mr. MARESCA (Italy) saidthathis delegation 
considered article 6 2 ^ a n essential provision because it 
laid down aprocedurefor the settlement of disputes. 
International relations had to be governed by some form 
of procedure, a fact which ought to be recognized. 
Rules had already been accepted by the Conference with 
respect to the interpretation of treaties, ^ ^ ^ ^ ^ , 
prohibitionof theuseofforce,fundamentalchangeof 
circumstances and so forth. There was no reason why 
it should not also adopt rules for the settlement of 
disputes. Article 62^provided the proper machinery 
for settlement after all other means, including recourse 
todiplomatic channels, hadbeenexhausted. It made 
available an objective procedure which allowed interna
tional law to develop naturally and to serve the cause of 
international co-operation. He appealed to the Con-
ferencetorecognizetheneedforsomesortof proce-
durefor the settlement of disputesand hoped that ar
ticle 6 2 ^ w o u l d be adopted. 

38. Mr. SAMAD (Pakistan) saidthatthe arguments 
that had been adduced against article 62^compelled 
himtoplacetherealissuesinvolved inthe articlein 
theright perspective so that the fallacyof those argu
ments might become at once apparent. 
39. First, all that had been said against compulsory 
proceduresfor the settlement of intemationaldisputes 
could be asserted against municipal law. Yet the fact 
remained that municipal law had long beeninforce in 
all civilized societies of the world. The representative 
of Malaysia had warned them against the danger of 
drawingaparallel between municipaland international 
law. But it wasafact that international lawhad all 
along been drawing and would continue to drawnot only 
inspiration but also substance f̂ om municipal law. 
After all, States were merely international personalities, 
just as the individuals ofaState were national personal
ities under the law of their land. 
40. Secondly,it hadbeen arguedthattheworldwas 
not yet ready for compulsory procedures. But the 
pace of the progress of mankind was swifter now than 
it had been in the past. Refusal to make any progress 
inthefield of international relations wouldbeavery 
sadreflectiononthejuristsoftheworld assembled at 
the Conference. Some had taken the view that it might 
be opportune ata la ter stage tointroduce compulsory 
procedures in intemationallaw but not to-day. But 
why not do it now,inthe interests of the stability of 
treaty relations and at a Conference engaged in the 
progressive development and codification of international 
law7 

41. Thirdly, it had been said every State must trust in 
the sense of honour and self-respect of other States in 
the matter of the settlement of disputes rather than 

trustin alaw which imposed compulsory procedures 
upon them. But laws wereframednot for the law-
abiding but for the delinquent. What should be done 
ffthe other State chose to be unreasonable and persisted 
in taking unilateral actions It was only then that compul
sory procedures wouldbeapplied, asproposedin ar
ticle 62 ^ inthe interests of the weaker States in 
particular. 
42. The delegation of Pakistan would therefore vote in 
favourof article 62 ^ , whichwas anorganic whole, 
as astepintheright direction inthe present stage of 
development of international law. 

43. Mr. YASSEEN (Iraq) said that article 62^would 
produceacomplex system. It went beyond what could 
properlyberecommendedasasolution reflecting pre
sent-day international relations and one which would 
receive the broad support required for any initiative 
designedtobringaboutadrastic change. Those who 
felt that compulsory judicial settlement or arbitration 
were essential to the application of internationallaw 
were unduly influenced by the analogy drawn with 
internal law; they were not taking into account the 
structural characteristics of the international community. 
International law had its own means of settling disputes; 
theprocedure was laid downinArticle 33 of the United 
NationsCharter. Thebasicconcept was that States 
should in principle be free to choose a method for 
settlmg disputes whfle remaining bound by an essential 
obhgation,matof refraining from theuse of forcent 
international relations. 

44. The conventiononthelawof treatieswouldnot 
haveretroactive effect. Therefore Statesin favourof 
compulsory jurisdiction would not be in any difficulty if 
article 62 ^ was not adopted. A decision on the 
settlement of disputes could be taken for each treaty and 
an agreed procedure selected, including recourse to 
arbitration or compulsory judicial settlement. 

45. Mr. WYZNER (Poland) said that article 6 2 ^ 
was unacceptable to his delegation for a number of 
reasons. First, the inclusion of rules which were already 
binding upon States should not be made dependent on 
acceptance of any pre-established procedure. Secondly, 
the articlewas contrary tocontemporary international 
law and to the practice of States; the concept of com
pulsory jurisdiction had notbeenaccepted in mostof 
the earlier conventions codifying and progressively 
developing general international law. Thirdly, the 
codificationofthelawof treaties should notbe used 
asameans of introducing the idea of compulsory juris-
diction,which lay outside the scope of the convention. 
Fourthly,the establishment of the procedure set outin 
article 6 2 ^ w o u l d impose new and heavy burdens on 
the United Nations and its Member States. Fifthly, the 
idea of applying obligatory and automatic arbitration for 
afl time to all treaties without exception, including those 
dealing with security, national defence and boundaries, 
was quite unrealistic. Finally,the proposed machinery 
would supersede the system of regional settlement of 
disputes which existed throughout the world; for 
instance, if one of the more than forty members of the 
Organization of AfricanUnity requested thatadispute 
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involving the other Members of the Organizationbe 
submitted toaUnitedNations panel, that would have to 
be done,with the paradoxical result that strictly regional 
problemswouldbesettled by international arbitrators, 
evenagainstthewishof an overwhelming majority of 
the members of the regional group. 

46. If article 6 2 ^ w e r e adopted, it would haveadirect 
and negative bearing on the future of the convention as 
a whole, for no instrument containing unduly far-
reaching ideas would ever attract a sufficient number 
of ratifications. Indeed,itwastobefearedthateven 
those States which so persistently defended article 6 2 ^ 
might come to the ultimate conclusion that the conven
tion was not acceptable to them. Duringthe negotiation 
of the 1963 Convention on Consular Relations,2 an 
influential group of States had pressed for the adoption 
of some far-reaching provisions which they declared 
to b e a ^ ^ ^ ^ ^ ^ ^ of their participation in the Conven-
tion,but although nearly alltheirproposalshadbeen 
adopted, they had stillnot become parties to the Conven
tion. Strangely enough, many of those States were now 
among the most ardent supporters of article 62 ^ . 
Another case was the 1954Hague Convention for the 
Protection of Cultural Property in the Event of Armed 
Conflict.8 Some of the provisions of that instrument had 
been adopted only under the pressure of certain delega-
tions,whichhadmadetheir Governments'acceptance of 
the Convention conditional upon those clauses. The 
opposing delegations had reluctantly accepted the clauses 
inordertoensurethegeneralapplicationof theCon-
vention,butnow,fifteenyearslater,theStates which 
hadpressedthese clauseshadnotyetbecomeparties 
tothe Convention. 

47. Thecodificationof thelawof treatiesshouldnot 
be made dependent on the establishment of acompul-
sory jurisdiction, for disputes arising out of treaties had 
noparticularfeatures warranting the establishment of 
suchjurisdiction; they wereinternational disputes, like 
any others between States, and the principle that States 
must seek an early solution of any disputes in which they 
might be involved apphedalsoto any that might arise 
inconnexion withtheapphcationof the provisions of 
Part ^ of the convention. The only requirement 
imposed on the parties toadispute under contemporary 
international law was that settlement was tobe sought 
by peaceful means and in suchaway that international 
peace and security were not endangered. 

48. At the first session of the Conference, final consid
eration of article 6 2 ^ h a d been deferred to the second 
session on the understanding that an effort would 
meanwhile be made to find compromise solutions 
acceptable to the great majority of the participants. It 
was obvious, however, that the advocates of ar
ticle 6 2 ^ h a d come to the second session without any 
great willingness to co-operate in seelring such solutions. 
Despite the sincere efforts of many delegations and 
despite dramatic appeals for the reconciliation of 
opposing views, the advocates of article 62^persisted 

2 United Nations, ^^^v^^^ ,vo l . 596, p. 261. 
8 United Nations, ^^^y^^^,vol . 249, p. 240. 

in demanding unacceptable solutions andhadgaineda 
Pyrrhic victory in the Committee of the Whole. 
49. ThePolishdelegationconsidered itself obligedto 
vote against article 62 ^ and annex I. It was con
vinced that only through the rejection of that provision 
couldthe conventionas awholebesaved, since only 
thencouldagenerally acceptablecompromiseformula 
be evolved. If, however, article 6 2 ^ w e r e adopted, the 
Pohsh Government would not be inaposition to accept 
the obligations arising out of its provisions. 

50. Mrs.BOKOR-SZEGÓ (Hungary) saidthattheCon-
ference should take into consideration the fact that 
strongoppositionto a r t i c l e 6 2 ^ h a d been expressed 
during the debate. That opposition was based, and 
rightly so,on the view that the provisions of the article 
were inconsistent with present-day international practice. 
Inclusion of the article might preventanumber of States 
from acceding to the convention and thus frustrate the 
desire of most States represented at the Conference that 
the convention should receive the broadest support. 
51. The Hungarian delegation was firmly opposed to 
article 62^because it jeopardizedaconvention which 
hadbeencarefully prepared firstby the International 
Law Commission and then at twosessions of the Con
ference. 

52. Mr. RAMANI (Malaysia) saidthat theUnited 
Kingdom representative had asked States to show 
humility and subject themselves to the legal procedures 
set out in article 62 ^ . But that begged the whole 
question. What the Malaysian delegation had com
plained about at the previous meeting was the pos
sibility of the other State being humiliated by the waving 
of the big stick of legal procedure. 
53. TheUnited Kingdom representativehadgone on 
to say that many representatives had voted for article 62 
inthe expectation and hopethat article 6 2 ^ w o u l d 
be adopted. He would simply point outthat many other 
representatives had votedfor article 62inthe hope that 
a r t i c le62^would not secure amajority, or at least 
not the required majority. 

54. Mr. BLFX (Sweden) said that Sweden took the view 
that, since the United Nations Charter contained a 
prohibition of the use of force, treaties extorted by 
force must not be rewarded by validity, and similarly, 
that there could be norms so fundamental to the interna
tional community that deviation fromthemby treaty 
could not be tolerated. International law was the law 
of thecommunity, andtherewasnoreasonwhy the 
community should stamp the injunction ^ ^ ^ ^ ^ ^ ^ ^ -
v ^ ^ on contracts which it regarded as abhorrent. 
55. However, his delegation was acutely aware that 
therewas much disagreement as to what constituteda 
prohibiteduseof force, andwhatnormsweresofun-
damentalthatnodeviationfrom them could be tolerated. 
Such disagreement could well lead to differences in rela
tion to specific treaties. Obviously there were also 
uncertainties connected withother concepts in Pa r t ^ , 
and if there was no machinery automatically available to 
settle disagreements,therewas ariskthatthearticles 
on invalidity mightbeabused. Consequently Sweden 
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was convincedthatPart^of the convention must be 
coupled with automatically available procedures for the 
settlement of disputes. Or course, partiesto disputes 
should always be free to choose by agreement in 
advance, or ^ ^ , the methods of settlement they 
preferred. But that freedomwas in no way restricted 
by articles 62 or 6 2 ^ . 

56. His delegationcould not understand the criticisms 
of article 6 2 ^ b a s e d on the grounds that the freedom 
of choice of parties as tomethods of setthngdisputes 
was essential. That freedom already existed. Ar
ticle 6 2 ^ w a s designed to meetasituation which arose 
when the parties did not succeed in reaching agreement 
onamethod of settlement. In fact article 6 2 ^ c o u l d 
be regarded as a restriction onthe freedom of aparty 
unilaterally to keep a dispute open for ever. Buti t 
was not arestrictionpreventing parties from agreeing 
between themselves on methods of settlement. Indeed, 
contrary to the suggestion that the existence of automata 
icaflyavaflable machinery would provoke unconciliatory 
attitudes, it was likely to induce parties to reach agree
ment on methods of settlement of disputes, since 
obstruction would not pay. 

57. The present convention did not embody the interna
tional law of the old States, but reflected the law 
accepted by all States. That was demonstrated by the 
votes cast at the Conference. Pa r t ^o f the convention 
had been particularly welcomed by the new States. 
The procedures proposed in article 6 2 ^ w o u l d assist 
therefore, not in upholding the old law,but in upholding 
the law accepted by the modern international com
munity. 

58. various technical objections might be raised against 
article 6 2 ^ . Some delegations might have preferred 
to transform the proposed conciliation commission into 
the arbitraltribunal, should conciliation fail. Sweden 
could not agreewiththatview,believing that the two 
functions were different. Others would have preferred 
tohavethreeneutralumpires at the stage of arbitra
tion. Many would have liked to see some role for the 
International Court of Justice, particularly in interpreta
tion and the application of article 50. But although 
Sweden shared that view, it had supported the present 
structure of the machinery,which was more acceptable 
to the majority,although it was notable that the pleas 
for theuseof thelntemationalCourt of Justicehad 
come from some of those delegations whohad spoken 
most strongly against automatically available meansof 
settlement. Swedendidnot claimthat article 62 ^ 
wasperfect, buti t was convincedthatthemachinery 
proposed was of crucial importance if the progress 
achieved through the adoption of Pa r t^was not to be 
undernñned, and perhaps turned intoasource of uncer-
tamtyinthe treaty relations between States. 

59. Article 62^would not impose heavy burdens upon 
States that were disinclinedto accept arbitration. An 
articleconcerningthenon-retroactivity of the conven
tion, article77,had been adopted by the Committee of 
the Whole,sothat treaties concluded by States before 
the convention entered into force for them would not be 
subjectto the procedures of article 6 2 ^ . Furthermore, 

after theconventionhadentered into force forStates, 
they would be free, in concludmgfuture treaties, to 
agree upon other methods of settlement, or even to 
exclude the apphcation of article 6 2 ^ t o such treaties. 
Therefore the contention that article 6 2 ^ w o u l d b e a 
straitjacket was unfounded. Nor was it correct to say 
thatthe article could lead to^involuntary legal proce
dures". States would sign and ratify the present con
vention, including a r t i c l e62^ ,o f their own volition, 
just as they accepted the optional clause of the Interna
tional Court of Justice of their own volition. There 
were many other conventions, including United Nations 
conventions, containing clauses of automatically avail
able procedures for settlement of disputes, and such 
conventions were freely accepted by States. States 
reluctant to accept automatically avaflable procedures 
must weigh the advantages that the substance of the 
convention might give them against the possible dis
advantage that they saw in those procedures. Other 
States, onthecontrary, might feelthatthesubstance 
of some conventions might contain dangers for them 
if no automatically available procedures were provided 
for the impartial settlement of disputes. 
60. At the previous meeting, the representative of India 
had stated that Sweden had expressed the view, in the 
SpecialCommittee on Principles of International Law 
concerning Friendly Relations and Co-operation among 
States, thatintemationallawwas not created byvotes;the 
representative of India had gone on to saythat on crucial 
issues action should be by general agreement. Both 
views were correct. However, the problem was that 
Part^of the convention included certain rules regarded 
by some States as new and potentially dangerous to the 
stability of relations between States. Most of those 
States were prepared to accept those rules provided that 
they were coupled with safeguardingprocedures, but 
not otherwise. Thustheproblemwasnotoneof the 
creation of an international legal procedure by vote, but 
one of seeking to include certain rules with the broadest 
possible measure of agreement. It was for that purpose 
that Sweden supported the procedures laid downinar-
ticle 6 2 ^ , and would vote for the article. 

61. Mr. MANNER (Finland) said that his delegation 
supported the procedure of compulsory arbitration 
provided for inarticle 62 ^andwou ldvo te fo r the 
article. The Conference should work not only for the 
codification but also for the progressive development of 
international law, and the concept of progressive devel
opment was equally applicabletomethodsofinterna-
tionallegal procedure. The very fact that so many 
States had expressed support for article 62^showed 
that a considerable body of opinion in present-day 
mternational legal minking was in favour of compulsory 
jurisdiction, and the time might now have come to 
incorporate that principle into the convention. 
62. Many representatives had stressed the practical 
difficulties of compulsory arbitration, particularly for 
smallcountries. His delegationdid not consider such 
difficulties relevantbutbelieved, onthe contrary,that 
an optional procedure would not provide equal pos
sibilities for all, and especially for the smaller States, to 
apply the provisions of the new law of treaties. 
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63. Mr. DE CASTRO (Spain) said that his delegation 
wished to explain its vote on article 6 2 ^ b y amplifying 
some of its earlier observations. Spain had always 
supported the idea ofajurisdictional or arbitral solution 
to the problem dealt with in article 62 ^ , a s a s t e p i n 
the progress and institutional development of the interna
tional community. Spain also considered that, for such 
asolution to be effective and acceptable to all States, it 
must be possible to establish a group of persons of 
absolute impartiality, and also to give the corresponding 
arrangements of an institutional character such authority 
that it could be said that the decision was in fact being 
left to the international community itself. It was with 
those aims in view that Spain had submittedaproposal 
(ABCONF.39BC.1BL.391) which had not, however, 
beenvoteduponby theCommitteeof theWhole. At 
that stage, Spain had abstained from voting on the 
nineteen-State amendment (ABCONF.39BC.1BL.352B 
Rev. 3 andCorr.l andAdd.l and 2) proposing the 
insertion of anew article 6 2 ^ f o r two main reasons. 
First, it had not attracted sufficient general support, and 
secondly, the proposal was not entirely satisfactory 
either in substance or in drafting. 

64. On the other hand, his delegation could not accept 
the view that Part ^ and article 62 ^ wereinter-
dependent. The prmciple intimately linked with Part^B 
was the principle of ^^^^^^^^B^^^^B there could be 
no agreement unless there was true consent by the 
parties. Nevertheless, his delegation had given careful 
considerationtothefearsvoicedby many delegations 
aboutthe situation that might arise if Par t^were not 
linkedwithacompulsory system for the settlement of 
disputes; those fears must be regarded as one of the 
realities with which the Conference had to deal. 

65. At the 104thmeeting of the Committee of the 
Whole, during the discussion of the final clauses, Spain 
had drawn attention tothe importance of dealing with 
thequestionof reservations. His delegation hadalso 
stated that, althoughtherewas no logical relationship, 
there was an important political relationship between 
the question of compulsory jurisdiction and the question 
of universality, or the ^all States" clause, and it 
might still be possible to arrive atagenerally satisfactory 
compromise on those two issues. 
66. Accordingly, theSpanish delegation had decided, 
not without misgivings,to vote for article 6 2 ^ , asan 
expression of good faith and of the fact that it was not 
opposed to the principle of compulsory jurisdiction. He 
must emphasize, however, that Spam's vote for ar
ticle 6 2 ^ w a s linked with the question of reservations 
tothe convention. Obviously, themeaningandvalue 
of article62^wouldvaryconsiderably according to 
the drafting of the reservations clause. There could be 
eitherageneral reservations clause, oraprovision that 
certain parts of the convention were not open to reserva-
tions,or, astheSpanishdelegation had proposed (AB 
CONF.39BL.39)thereservationsclausecouldprovide 
thataState might declare that it did not consider itself 
boundby certainof theprovisions of annexl to the 
convention with respect to certain categories of disputes. 
Attention should also be drawn to the possibility of 
affirming theprinciple of universality, withregardto 

which hisdelegationhadsubmitted a draft resolution 
(ABCONF39BL38) 
67. The Spanish delegation would vote in favour of the 
principle of article 6̂2 ^ , although it had serious 
doubts about the drafting, because Spain considered 
that the whole question was bound up with the question 
of reservations. Spain took that position on the under
standing that even after the adoptionof article 6 2 ^ , 
it might still be possible to resolve the doubts of many 
delegations by providingasatisfactory system of reserva
tions. That would help to achieve what everyone hoped 
for, a general agreement that would prove to be the 
salvation of the convention on the law of treaties. 

68. Mr. KHLESTO^ (Union of Soviet SocialistRepub-
lics) said that his delegation would vote against ar
ticle 6 2 ^ , for several reasons. First, fromthe legal 
point of view, the article went beyond Article 33 of the 
United Nations Charter, and none of the attempts to 
prove that its application would not infringe the right of 
States to choose means of settlement of disputeshad 
been at all convincing. Secondly, the wording was 
obviously divorced from reality and, moreover, had been 
criticized on that groundbothby the advocates of a 
compulsory settlement procedure and by its opponents; 
moreover, its financial implications clearly conflicted 
with United Nations practice. Thirdly, from the 
political point of view,it was so formulated as to provide 
atoolfor exercising pressureonthedevelopingcoun-
tries against their interests. 
69. With regard to the question of seeking a com
promise, the Soviet Union had appealed for suchacom-
promise fromthe outset of the Conference, in order to 
meet the vital interests of all participating States. For 
along time, all its proposals had been ignored,but at 
last some of the western Powers had begun to talk ofa 
compromise. A distinction should, however,be drawn 
between those countries: some, such as Sweden and the 
Netherlands, had made genuine efforts to reachasatis-
factory solution, but others had followed inthe wake 
of one State which had blocked all possibility of 
reaching agreement. Thus, no compromise could be 
reached, through the fault of that one delegation. 

70. The Soviet Union delegation was sure that the 
principle of universality,whichwasgenerally acknowl
edged, hadbeenrejectedbecause of the activity of a 
certain group of delegations. Asimilar group was now 
trying to impose on the Conferenceasystem of compul
sory arbitration which was contrary to existing State 
practice.Aconventioncontainingacompulsory arbitra
tion clause wouldclearly be unsatisfactory to alarge 
number of States, andthe Govemmentof theUSSR 
would be unable to support such an instrument. 

71. Mr. STA^ROPOULOS (Representative of the 
Secretary-General) said that the representative of the 
Soviet Unionhadraisedthe question of thefinancial 
implications of certainprovisions of the annex to ar
ticle 6 2 ^ , pursuant to which the UnitedNations would 
be responsible for the expenses of the conciliation com
mission or of the arbitral tribunal contemplated in that 
annex. It was impossible to estimate the costs that 
would be involved until a case occurred that was 
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referred to conciliation or arbitration. Nevertheless, as 
contingent expenses wereinvolved, it would beneces-
saryfortheGeneral Assembly of theUnited Nations 
to undertake expressly to assume the responsibility for 
such expenditure. 
72. If article 6 2 ^ a n d its annex were adopted by the 
Conference, it would be necessary to place an itemon 
the agenda for the next session of the General Assembly 
to enable the Assembly to reach a decision. That 
could be done by a resolution of the Conference 
requesting theSecretary-Generaltodo so;if the Con
ference did not agree to sucharesolution, the Secretary-
General himself would have toplacesuchan itemon 
the agenda in order to clarify the issue, and at that time 
the question of how to calculate the expenses would 
have to be answered to some extent by giving the 
General Assembly an idea of their scale. 

73. Mr. HAYTA (Turkey) said that his Government's 
attitude,which had remained consistent throughout, had 
been stated byhim at the92nd meeting of the Com
mittee of the Whole. For the reasons he had there given 
he would vote against article 6 2 ^ a n d for the same 
reasons he had abstained in the vote on article 62. 

74.Mr.FATTAL (Lebanon) said that some represent
atives had asked whyamere reference to Article 33 of 
theUnited Nations Charter should not be sufficient. 
75. The congenital weakness of Article 33 of the 
Charter was that it placed negotiation on the same 
footing as other procedures for the peaceful settlement 
of disputes, whereas negotiations was in fact only a 
preliminary procedure whichshouldbecompulsory in 
allcases. What happened inpracticewasthat,under 
Article 33, States contented themselves with undertaking 
negotiations, andif those negotiationsbroke down, no 
further efforts were made and me treaty was unilaterally 
denounced. If negotiation had been considered only as 
apreliminaryphase,thenwhen it failed,the parties in 
dispute would havebeen obliged to have recourse t o a 
proper procedure for settlement. Under such condi
tions, amere reference to Article 33 of theCharter 
would have been sufficient. 

76. Mr. KRISHNA RAO (India), manking the repre
sentative of the Secretary-General for his statement, 
said that if article 6 2 ^ w e r e adopted, it would be the 
first time thataplenipotentiary conference had adopted 
anarticlewhichwomdhavefinancial implications for 
theGeneral Assembly. He wonderedwhat the status 
of the article would be if the General Assembly declined 
to accept those financial implications. 

77. Mr.YAPOBI (Ivory Coast) said he would like to 
remind the representative whohad stated that the sup
porters of article 62^appeared to be totally ignorant 
of United Nations procedure, that the supporters of 
article 6 2 ^ w e r e , like that representative, experienced 
lawyers and distinguished representatives of their 
Governments. The attitude they had adopted to ar-
t ic le62^wasbasedonthemostr igorouscartesian 
logic; that was crystal clear and undeniable. 
78. In order finally to remove all misunderstandings, it 
mustbemadeabsolutely clear that a r t i c l e 6 2 ^ h a d 

been proposed not just by western States, by strong and 
wealthy nations, but that its supporters were in the 
main the little,weak countries. Support for the article 
had nothing to do with considerations of wealth, politics 
or sentiment. 
79. His owncountryhadsuportedarticle62because 
it represented an essential stage in the procedure for the 
friendly settlement of disputes arisinginconnexion with 
international agreements. But article 62 failed to 
achieve its specific objective. The Indian representative 
had asked what would happen if no result was achieved 
by the application of the provisions of Article 33 of the 
Charter and had himself replied that if such an impasse 
were reached, each State must actingood faith. That 
was what the Indian representative called being realistic 
andother speakers had maintained the same pretence. 
Inhisview,it was quite ridiculous and utterly umealistic 
to expectthat, if theprovisions of Article 33 of the 
Charter d idno t lead to asatisfactory result, then an 
amicable settlement could be reached merely by relying 
on the parties to the dispute to act in good faith. 

80. It hadbeen suggestedthat article62maintained 
the ^ ^ ^ ^ and thus helped to safeguard peace and 
stability. But if, because national interests were at 
stake,acountry decided to mvokeaformaldefectina 
treaty and, acting solely in accordance withits own 
wishes, refused to seek agreement under Article 33, it 
might claim that it was mamtaining the ^ ^ ^ ^ ^ that 
couldhardly be described as safeguarding peace and 
stability. 

81. It was inconceivable that the Conference should 
permit the small nations thus to be left at the mercy of 
the strong. His country knew from its own experience 
that love among nations was not the general rule; good 
faith was not enough,andwithoutapolice force there 
would beareturn to the law of the jungle. The small 
countries desperately needed and yearned for safeguards 
andguarantees and that was why it was essentialto 
adopt article 6 2 ^ . 

82. Inhisview, certamnationsweredeterminedthat 
article 6 2 ^ s h o u l d not be adopted and it was by those 
nations that norealattempsat compromise had been 
made. 

The meeting rose at 6.10 p.m. 

TWENTY-SEVENTH PLENARY MEETING 

Friday, 16 May 1969, at 12.15 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 
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ARTI^LE5 APPROVED E^ THE COMMITTEE 
OPTHE WHOLE ( ^ ^ ^ ^ 

B^^^^2bis(Procedures for conciliation and arbitra
tion) ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ( c o n t i n u e d ) 

1. Mr. SEATON(UnitedRepublic of Tanzania) said 
that his delegation had expressedits views on article 
62 ^ atthe 72ndmeeting office Committee of the 
Whole at the Conference's first session. At the 
secondsessionthe representativeof the United Repu
blic of Tanzania had pointed out at the 98th meeting of 
the Committee of the Whole that a victory by the 
supporters of article 62^ga ined solely by parliamen
tary mano^uvrewould lack any real meaning. Despite 
all efforts to reachacompromise which might have been 
universally acceptable, it was now obvious that 
article 6 2 ^ w o u l d b e p u t t o t h e v o t e i n t h e f o r m i n 
which it had been submitted. That being so,theTan-
zaniandelegationcoulddo nomorethan state that it 
wouldvote against thearticle. 

2. Mr. KABBAJ(Morocco) said the Moroccan delega
tion wasnotbasically opposed, fromthepurely legal 
point of view, to the actual principle of compulsory 
adjudication. But article 62 ^ , o n w h i c h t h e Confe
rence was about to vote, introduced into the law of 
treaties a very complex system of compulsory and 
automatic settlement which developing countries such 
as Morocco would find difficult to apply owing to their 
scanty administrative, technical and financial equipment. 
Whereas the procedures provided for in article 62 
furnishedsufficient safeguardstoremovealldangerin 
the application of the provisions of Part V of the 
convention, article 6 2 ^ w o u l d compel States to decide 
^ ^ ^ a n d t o agree automatically to submit differences 
relatingto all treaties,whatever their nature, to compul
sory adjudication. That wouldbean infringement of 
the sovereign equality of States, because they would not 
be able to judge with complete objectivity in what cases 
they could resort to some other arrangement, by 
agreement with the other parties. 
3. It would havebeenpossibletoallay the apprehen
sions of the supporters of article 62 ^ by inserting 
aprovisionstrengtheningarticle62 and, inparticular, 
paragraph3of that article;aprovision might have been 
included, for example, stating that inno casecoulda 
State unilaterally take any kind of measure to set in 
motionits clain^toinvokegroundsfortheinvalidity, 
withdrawalor suspensionof theoperationof atreaty. 
The means provided for in Article 33 of the United 
Nations Charter, especially those which would attract 
the support of allcountries,mightalsohavebeen set 
out. It might thus have been possible — and that 
would have allayed the concern expressed by the 
Lebanese representative at the previous meeting — to 
specify that negotiations wouldbe only apreliminary 
stageinthe settlement procedureandthat they would 
be followed by the other means laid downinArticle 33 
of theCharter. Aprovisionthatwouldpreventarbi-
traryaction by States tempted to invoke the provisions 
of Part V of the convention and compel them to 
resort tothe means for the pacific solutionof disputes 
would thus providewholly adequate safeguards for all. 

Aprovision of that kind might indeedbeincludedin 
any arrangement givingachoice between resort to arbi
tration andresort to adjudication, in the form of an 
additional protocol to the convention. 
4. The Moroccan delegation was making those sugges-
tionsinthehopeof saving the conventiononthelaw 
of treaties and of bringing about the consensus that 
was essential; it appealed to delegations to display a 
more understanding attitude towards the small States 
which were unable, for technical reasons, among others, 
to accept compulsory and automatic adjudication or 
arbitration. 

5.The PRESIDENT asked the representative of 
Morocco whether his suggestions constituted aformal 
amendment. 

6.Mr.KABBAJ(Morocco)saidheleftthatpointto 
the President to decide. 

7.The PRESIDENT saidhe concluded thatthe Moroc
can delegationwas not submitting any formal proposal 
for the time being. 

8. Mr. DE L^ GUARDIA (Argentina) reminded the 
Conference that the Argentine representative had stated 
at the 95thmeeting of the Committee of the Whole 
that his delegation regarded article 62 asasatisfactory 
means of settling disputes arising out of the applica-
t ionofPar tVof the convention. His delegation had 
also stated on that occasion that it would assume a 
flexible attitude towards any proposals submitted for 
an article 6 2 ^ . 
9. Fromthe strictlylegalpointofview, his delegation 
had in fact no basic objection to article 62 ^ . 
Although theproposed arrangement was not ideal^it 
was nevertheless workable,particularly since ar t ic led 
providedasound guarantee that the conventionwould 
nothaveretroactive effect. 
10. Nevertheless, it was apparent that the wording 
proposed for article 6 2 ^ w a s difficult for many dele
gations to accept. Even if the article were to be 
adopted byamajority, it would not representaconsen-
sus. The Argentine delegation would therefore be 
unabletovote for a r t i c l e62^andwou ld abstain if 
it was put to the vote. 

11. Mr. KHLESTO^ (Union of Soviet Socialist Repu
blics), speakingon apoint of order, pointed out that 
over a hundred delegations had already given their 
views on article 6 2 ^ . It might be wise at that stage 
tolimitthetime allowedto speakers for explanations 
of vote. 

12.Mr.MUUKA(Zambia) saidthat, as soonasthe 
Conference had been confronted with the question of a 
procedure for settling disputes arising out of the appli
cation of provisions of the Convention, the Zambian 
Government hadstatedthat it supported theprinciple 
of compulsory arbitration. Zambia had voted for 
article 62 itself,inthe belief that compulsory interven-
tionby an impartialtliirdparty would strengthenthat 
article and wouldfurther protect the important prin
ciples set out in Part V of the Convention. Those 
views were set out in the summary records of the 
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56th, 72nd and 96thmeetings of the Committee of 
the Whole. 
13. Unfortunately, as a number of delegations had 
already poin tedout ,a r t ic le62^as now draftedwas 
unwieldy. In particular, it established settlement pro
cedures which were so slow that they wereunlikely to 
achievethedesired results. 
14. More serious stillwastheexistenceofavery sharp 
division in the Conference over that article. Some 
representatives had seen fit to declare that unless 
article 62 ^ was adopted, they would not sign the 
conventiononthelawof treaties. Similarly, someof 
the opponents of article 6 2 ^ h a d threatened that they 
would not accedeto the conventions the article was 
adopted. In those circumstances, did not wisdom 
dictate, even at that late hour in the work of the 
Conference,acontinuation of the search foracompro-
misebased, for example, ontheenumerationof some 
of theimportantprovisionsofPart^7Noone should 
blindthemselves tothefactthat,unless article 62 ^ 
was acceptable to the great majority of the delegations 
to the Conference, its adoption would be butaPyrrhic 
victory. 
15. Accordingly, almough Zambia contmued firmly to 
support the actualprincipleof compulsory arbitration, 
it could not continue to support article 6 2 ^ , because 
it did not meet the requirements necessary to make 
theconventionasuccess. 

16.The PRESIDENT asked the Zambianrepresen-
tativewhetherhewassubmittingaformal amendment 
to the Conference. 

17. Mr. MUUKA (Zambia) said he would confine 
himself to appealing to all delegations which thought 
it possible to do so to reconsider their positions on the 
basis of the suggestions he had made. 

18. Mr. OGUNDERE (Nigeria) said thathis delegation 
would vote against article 62 ^ b e c a u s e i t was con
vinced that certain unofficial proposals with which it was 
associated offered areasonablebasisfor asatisfactory 
settlement of the problem dividing the Conference,and 
that the adoptionof article 6 2 ^ i n its present form 
womdelimmate any prospect of achievinganegotiated 
settlement. 

19. Mr. DADZIE (Ghana) said that when the Com
mittee of the Whole had considered articles 62 and 
6 2 ^ a t the first session, his delegation had stated its 
position unambiguously at the 74th meeting andhad 
made it known that his Government, after lengthy 
consideration of the matter, had reached the conclusion 
that article 62 was incomplete and that it would be 
necessary to provide for a more effective system for 
the settlement of disputes. The positionof his delega
tion had not changed. 
20. However,Ghana was faithful to the attitude it had 
always adopted at international conferences of that kind, 
and his delegation had tried to be open-minded so as to 
help tobringabout an acceptable compromise onthat 
controversialquestion. 
21. Contrary toi ts basicposition, his delegationhad 
voted against article 62 ^ in the Committee of the 

Whole, in thebefief that, at that stage in theConfe-
rence's work, the rejection of the article would facilitate 
the search foracompromise. 
22. Ithadunfortunatelynotbeenpossibletoreacha 
compromiseand, tobe consistent with its position, his 
delegation should have voted in favour of article 6 2 ^ . 
Butitwouldabstain,notonly out of courtesy tothe 
countries withwhichGhanahadcertainties, but also 
because it still hoped thatacompromise solution would 
befoundthatwouldcommandoverwhelmingsupport. 
His delegation would continue to devote itself to the 
search for suchasolution. However, if an acceptable 
compromise meant that the majority should takeastep 
towardsmeetingtheminority view, it alsorequiredto 
an even greater extent that the minority should agree to 
take steps to meet the wishes of the majority. 
23. Hisdelegationhopedthat,evenafterthevoteon 
article 62 ^ , it would stillbe possible to reconsider 
thematter if asolution couldbe devised that would 
meet with generalorahnostgeneral agreement. 

24. Mr. BRODERICK (Liberia) said that his delega
tion accepted in principle the procedure set out in 
article 6 2 ^ . His delegationthought,however, that 
itsGovemment should be left freeto choose for itself 
the means it wished to use to settle disputes arising 
fromthe application of PartVof the convention. 
25. His Government reserved the right to decide,accord-
ingto circumstances and if no solution couldbefound 
byway of negotiation or by other means of peaceful 
settlement, whether it would submit a dispute to the 
International Court of Justice, toaconciliation commis
sion or to an arbitral tribunal. For that reason, his 
delegationwould abstain in thevoteon article 6 2 ^ . 

26 Mr. KEARNEY(United States of America) said 
that his delegation had refrained from taking part in the 
debate so far because it hadhoped, like many other 
delegations, that it would be possible to produce a 
proposalwhichwouldmusteralargenumber of votes 
in the Conference on the difficult problem of the 
settlement of disputes. A number of proposals had 
been presented,but they had not received the majority 
support hoped for. It appeared necessary, therefore, 
to proceed to thevote. His delegation hopedthat all 
those who considered it essential to have some adequate 
system for thesettlement of disputes, with a view to 
eliminating the difficulties which might arisefromthe 
application of the convention, would support 
article 62 ^ . Althoughit did have certaindefects, 
the article nevertheless constituted a useful device 
which had been drawn up painstakingly and at the cost 
of much compromise. At the present stage,to abstain 
from voting on article 6 2 ^ o r to vote against it would 
presumably not simplify the task of finding suitable pro
cedures for the settlement of disputes. 

27.The PRESIDENT invited the Conference to vote 
o n a r t i c l e 6 2 ^ a n d a n n e x I t o the convention. 
28. Mr. ESCHAUZIER (Netherlands) asked to be 
allowedtomakeafewcommentsbeforethevotewas 
taken. 

29. Mr. KHLESTOV(Umon of Soviet Socialist Repu-
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blics), speaking on a point of order, said that under 
rule 39 of the rules of procedure, when the President 
had announced the beginning of the voting, no repre
sentative was allowed to interrupt the voting procedure 
unless he was speaking on a point of order relating 
to the actual conduct of the voting. 

30. The PRESIDENT confirmed that under rule 39 of 
the rules of procedure, the Netherlands representative 
could not speak except on a question connected with 
the voting. 

31. Mr. ESCHAUZIER (Netherlands) said that it had 
not been his intention to speak on a point of order but 
to make a few comments on article 62 bis. Among 
other things, he had wished to express his sincere regret 
to the representatives of India, Nigeria and Ghana, 
with whom he had co-operated closely, at not having 
been able to reach an agreement. He would still like 
to make a few comments, but would refrain from doing 
so because of rule 39 of the rules of procedure. 

At the request of the representative of Australia, the 
vote was taken by roll-call. 

Argentina, having been drawn by lot by the President, 
was called upon to vote first. 

In favour: Australia, Austria, Barbados, Belgium, Bolivia, 
Cameroon, Canada, Central African Republic, Ceylon, Chile, 
China, Colombia, Costa Rica, Cyprus, Dahomey, Denmark, 
Dominican Republic, Ecuador, El Salvador, Federal Republic 
of Germany, Finland, France, Gabon, Greece, Guatemala, 
Guyana, Holy See, Honduras, Iceland, Ireland, Italy, Ivory 
Coast, Jamaica, Japan, Lebanon, Lesotho, Leichtenstein, Luxem
bourg, Madagascar, Malta, Mauritius, Mexico, Monaco, Nether
lands, New Zealand, Norway, Pakistan, Panama, Peru, Philip
pines, Portugal, Republic of Korea, Republic of Viet-Nam, 
San Marino, Senegal, Spain, Sweden, Switzerland, Tunisia, 
United Kingdom of Great Britain and Northern Ireland, United 
States of America, Uruguay. 

Against: Bulgaria, Burma, Byelorussian Soviet Socialist 
Republic, Cambodia, Congo (Brazzaville), Congo (Democratic 
Republic of), Cuba, Czechoslovakia, Ethiopia, Hungary, India, 
Indonesia, Iran, Iraq, Kenya, Kuwait, Malaysia, Mongolia, 
Morocco, Nepal, Nigeria, Poland, Romania, Saudi Arabia, 
Sierra Leone, South Africa, Sudan, Syria, Turkey, Ukrainian 
Soviet Socialist Republic, Union of Soviet Socialist Republics, 
United Arab Republic, United Republic of Tanzania, Venezuela, 
Yugoslavia, Afghanistan, Algeria. 

Abstaining: Argentina, Brazil, Ghana, Israel, Liberia, Libya, 
Singapore, Thailand, Trinidad and Tobago, Zambia. 

The result of the vote was 62 in favour and 37 
against, with 10, abstentions^ __ _ __ 

Article 62 bis and annex I to the convention were 
not adopted, having failed to obtain the required two-
thirds majority. 

32. Mr. BADEN-SEMPER (Trinidad and Tobago), 
explaining why his delegation had decided to abstain 
on article 62 bis, said that during the last few days, 
sincere efforts had been made to arrive at a compromise 
which might have obtained wide support in the Confer
ence. In spite of those efforts, the Conference had 
had to vote on a provision which failed to take into 
account the negotiations held. His delegation had not 

been prepared to vote in favour of a provision which 
might have divided the Conference and had threatened 
to exclude a large minority of the international commu
nity from a very important convention. 

The meeting rose at 1 p.m. 

TWENTY-EIGHTH PLENARY MEETING 

Friday, 16 May 1969, at 3.35 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

ARTICLES APPROVED BY THE COMMITTEE 
OF THE WHOLE (continued) 

Article 62 bis (Procedures for conciliation and arbitra
tion) and annex I to the convention (continued) 

1. The PRESIDENT invited representatives to continue 
their explanations of vote on article 62 bis. 

2. Mr. BINDSCHEDLER (Switzerland) said that the 
explanation of his delegation's vote would have been 
the same had article 62 bis been adopted. Switzerland 
had voted in favour of article 62 bis only because it 
was better than nothing at all. It did not wish to 
become identified with the content of an article which 
was inadequate in a number of important respects, as 
the representative of Sweden had pointed out. First, 
there was the composition of the conciliation commis
sion or arbitral tribunal. Under the article, the power 
of decision was left to a single person, the chairman. 
That might be satisfactory in interpreting technical con
ventions, such as air navigation agreements, but would 
hardly do for more important disputes. Secondly, the 
article would have led to the establishment of additional 
organs for which there was really no need. Thirdly, 
the procedure proposed for the settlement of disputes 
would have hampered the consistent development of 
international law; a particular arbitral tribunal might 
find that a specific norm constituted jus cogens while 
another tribunal might decide that the same norm con-
tàtat&çLjuS-dispositiyum. _ 
3. Again, the article made no mention of the Interna
tional Court of Justice. Had article 62 bis been 
adopted, the Court would have been quietly bypassed. 
Some of the Court's judgements might be open to cri
ticism, but that did not mean that the institution itself 
should be condemned. It was, after all, a principal 
organ of the United Nations. Moreover, some thought 
should be given to the future. The Court had the 
advantage of being an institution whose composition 
was known. The States parties to its Statute were free 
to appoint the judges with the best qualifications; they 
could even amend the Court's Statute and rules of pro-
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cedure. That might become necessary in the near 
future, since there wereanumber of gaps tobe filled. 
Moreover, the Court provided an assurance of uniform
ity in case law, because it endeavoured to avoid 
inconsistency in its decisions. 

^. Attempts had been made to reachacompromise on 
article 62 ^ , b u t they had failed because the compul
sory settlement of international disputes didnot lend 
itself to compromise. Some States werein favour of 
it while others wouldacceptit,but only forbilateral 
treaties and in specific cases; stillothers were opposed 
to compulsory settlement asamatter of principle. That 
was the present position, but he hopedthat one day 
ideological and political differences would have narrow
ed sufficiently toallowauniversally acceptable system 
to be established. Switzerland would continue to work 
towards that goal. 

^.Mr. TOPANDE MA^GMBG (Central African 
Republic) said that hehad abstained from voting on 
article 62 pendingadecision on article 6 2 ^ , of which 
his delegation had been a co-sponsor. Since article 
6 2 ^ h a d not been adopted, it had no cause to regret 
itsabstentionon article 62. 

6. Mr. RUIZ CARETA (Colombia) said that the 
Conference's failure to adopt article 6 2 ^ , of which 
his delegation had beenaco-sponsor,was most regret
table. Allthat was left was the procedurelaid down 
in article 62 with respect to the invalidity,termination, 
withdrawal from or suspension of the operation of a 
treaty. 

^. The Colombiandelegation had voted in favour of 
article 62 in the hope that article 62 ^ would be 
adopted. It was clear now thatpolitical factors had 
once again been allowed to prevail over legal consider
ations. Article 62was manifestly inadequatefor the 
settlement of disputes arising from international treaties. 
Referencewasmadeinthearticletotheconventional 
procedures for settlement mentionedin Article 33 of 
theUnited Nations Charter. The parties toadispute 
wouldselectwhateverproceduretheywished, no com
pulsory machinery being provided. The purpose of 
article 62 ^hadbeenprecisely to establish anauto-
maticprocedure for the settlement of disputes arising 
fromtreatiesand to do so inaway which safeguarded 
the autonomy and sovereignty of the parties and, in 
particular, the stabilityof international relationsbased 
on treaties. 

^. Some delegations had argued that it was still too 
soon for the international community toacceptcompul^ 
sory methods for the settlement of disputes arising from 
treaties. That was a surprising argument considering 
that the United Nations Charter, together with its 
Article 33, had been signed as long ago as 1 9 ^ . 
Inter-State practice showed that the timehad come to 
adapt the content, scope and practical application of 
Article 33 of Charter to the requirements of the present-
day world. 

9.Mr.REDGNDGGOMEZ(CostaRica)saidthathis 
delegation had co-sponsored a r t i c l e 6 2 ^ i n t h e f i r m 
convictionthat some practical and effective machinery 

was required for thesettlement of disputesarising out 
of treaties. The articlehadnotbeenadoptedandit 
remained for him to express regret that the Conference 
had lost an opportunity to provide the international 
community with an instrument which would have 
contributed to the stability and harmony of relations 
betweenStates. 

10 Mr.TGDGRIC (Yugoslavia) said that his delega
tion had voted against article 62 ^ , not because it 
objected to compulsory arbitration but because the 
article had failed to commend itself to agreatmany 
countries. Yugoslaviawasconvincedthat the conven
tion onthelaw of treaties shouldbe theproduct of 
general agreement andthatthemachinery it provided 
for thesettlement of disputes shouldbeacceptableto 
as many States as possible. Gnly thus would the 
interestsof theinternationalcommunity andthecause 
of friendly andpeacefulco-operationamongStatesbe 
served, in accordance with the principles of theUnited 
Nations Charter. 

11. Mr. PATTAE(Eebanon) saidthat there wasno 
need to feel disappointed over the result of the vote on 
article 62 ^ . Sixty-two States, representing every 
tendency except Marxism, hadvotedinfavour of the 
article, a recordfigure comparedwith the number of 
votes cast for similar provisions at earlier Conferences. 
After all, sixty-three vote constituted an absolute major
ity in the United Nations General Assembly. The 
seed had been sown and would slowly bear fruit. 

12. Mr. MGUINAGRANTES (Guatemala) said that 
his delegation had voted in favour of article 62 ^ 
because the new text submitted to the Conference took 
account in asatisfactory manner of the commentsby 
the Guatemalanrepresentative at the 9^thmeetingof 
the Committee of theWhole on some questions of pro
cedure. It was only because of those questions that 
his delegation had been obliged to abstain fromvoting 
at the Committee stage. 

13. Mr. I^HEESTG^ (Union of Soviet SocialistRepub-
lics) said he was very satisfied withtheresult of the 
vote on article 6 2 ^ ; thirty-seven countries, represen
ting every different shade of social andother system, 
had voted against that article, and hisown delegation, 
like the other delegations of socialist countries, had 
been among them. The rejection of article 6 2 ^ n o w 
openedtheway for serious negotiations for acompro-
mise solution. It was clear that different countries 
attached great importance to different questions; for 
^ome^t^vas^the^principleof universality, forothers it 
was procedure, and there were yet other approaches. 
The present circumstances offered favourable oppor
tunities for arriving at acompromise, and every dele
gation should consider how many steps it could possibly 
take towards achieving the complex solution which 
would lead toagenerallyacceptableconventiononthe 
law of treaties. It should be remembered that the 
convention represented twenty years'work by the Inter
national UawCommission,andtwoyears'work in the 
General Assembly and the Conference. 

1̂ 1. Mr. N'DGNG (Gabon) said that the votes of hiŝ  
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delegation in favour of the various articles dealing with 
the invalidity of treaties had of course been conditional 
upon the adoption of article 62 ^ . Following the 
rejectionofarticle62^,hisGovernment would find 
itdifficulttosubscribeto aconventionwhichdidnot 
include sufficient safeguards on the procedure applicable 
to the settlement of disputes. The rejection of the 
formula for acompulsoryprocedurenaturallyleft the 
door opentothe manoeuvresmentionedin articles ^6 
to ^0, against which article 62^^ would have protected 
States. Itwasthe wholefutureof internationaltreaty 
relations that wasthus threatened. 

1^. He therefore wished to place on record the fact 
that his delegationwould be obliged torenconsider its 
position when the time came to vote on the convention 
as awhole. 

16. Mr. MUTUAUE (Democratic Republic of the 
Congo) said that his delegation had voted against 
article 6 2 ^ f o r the reasons he had stated at an earlier 
meeting, not because his country belonged to any 
ideological camp, Marxist or other. 

17. Mr. BILGA TANG (Cameroon) said that his dele
gation didnot feel any regret or bitterness following 
thevote on article 6 2 ^ . Hisdelegationwasoneof 
those which feltthat article 62, with its reference to 
Article33 of theCharter, was not sufficient andthat 
article 62 ^ provided the essential complement to 
article 62. Article 62^refiected up-to-date concepts 
in international law. Thefact that the machinery for 
the compulsory settlement of disputes had not always 
been used was noreason for discarding it. It was the 
duty of jurists not only toformulatetherulesof law 
but, even more important, to ensure that they were 
applied. His delegation hoped thatasatisfactory solu
tion to the problem might still be found. 

1^. Mr. I^EARNEY(United States of America) said 
that the United States had always supported all the 
articles in P a r t a i t had also proposed improvements, 
some of which had been accepted. But, in supporting 
those articles, not only at the first and second sessions 
in the Committee of theWl^ole, but before that in the 
Sixth Committee, and again before that in its comments 
to theUnited Nations on the draft articles,the United 
States had always made one point perfectly clear,which 
was that itcouldonly accept articlessuchasthosein 
Pa r t^ i f the convention contained an adequate system 
for the impartial settlement of disputes. 
19. Hewas gratifiedthat so manyother States, such 
alarge majority, had agreedwith the United States, 
as shown by the voteat the previous meeting. However, 
as aresultof that vote, aminority of theConference 
had deleted fromtheconventionthe safeguards which 
the United States had always regarded as essential, 
andas aconsequencehis delegationwasfacedwitha 
difficult problem. Although it supportedPart ^ , he 
didnot seehowin good conscienceit could votefor 
any of the remaining articles in P a r t ^ i n the absence 
of any satisfactory meansof settling disputes. 

20. His delegation could,of course, now begin to vote 
against the remaining articles in Partv^,but he did not 

consider that that was a reasonable position to take, 
because it might be that the Conference hadnot yet 
exhausted all possible remedies to the situation; he 
would be reluctant to put himself in a somewhat 
similar position to that of many representatives who 
had stated at the previous meeting that they would vote 
against article 62 ^because they were in favour of 
an adequate method of third-party settlement of 
disputes. TheUnited States hadthereforedecidedto 
abstain from voting on the remaining articles in Par t^ , 
and would consequently be obliged to abstain also from 
voting on the excellent technical amendment to article 63 
by the Federal Republic of Germany. 

21. The United States would remain open to any 
suggestions for areintroduction into theconventionof 
adequatemeansfor third-party settlement of disputes. 
The record showed, and most delegations would confirm, 
that the United States had laboured hard to findasolu-
tion acceptable to as broad agroup of delegations as 
possible. Atthepresent stagehewasnot awarethat 
any such solution was still possible, but he would remain 
receptive to any proposal that might be made. 

22. Sir Francis^AUUAT (United kingdom) said that 
hisdelegation fully shared the views just expressed by 
the UnitedStates representative. 

23. Mr. KRISHNA RAG (India) said that what had 
happened at the previous meeting representedavictory 
for no one, and a defeat for no one. He was most 
grateful to the representatives of the Netherlands, 
Sweden, Nigeria,the United States of America and the 
Union of Soviet Socialist Republics, as well as to others 
who had participated in the search foracompromise in 
thepastfewdays. He fully understoodwhat had led 
theUnited States representativetomakehis last state-
ment,although he himself would prefer not to refer to 
amajority or minority vote; he had never believed i na 
vote, and had always preferred to work towards a 
compromise. 

2̂ 1. He would appeal to the representatives of the 
United States of America and theUnited I^ingdom not 
to give up hope of reaching an agreement; efforts should 
stillbe made to seek some formula that couldwinthe 
approval of all sides at the Conference. Until that was 
achieved, it would beamis take togiveup . Even if 
the final result was failure,at least there would be the 
consolationof having tried,instead of just resorting to 
non-participation or abstention. Those delegations 
that did not hke article 62^believedinacompromise 
solution, and would continue to work for such a 
solution. 

2^. Mr.YAPGBI (Ivory Coast), referring to the appeal 
by the representative of India, said that the Ivory Coast 
believed there was still time to findasolution that would 
enable all the States participating in the Conference to 
vote foracompromise formula and sign the convention. 
His delegationthereforefeltnobittemess about what 
had happened over article 6 2 ^ . However, if^com-
promise solutioncouldnotbefound, the Ivory Coast 
would, to its regret,be unable tosignthe convention, 
since its Government, and certain other African 
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Goverm^ents, considered mat the guarantee required in 
relation to P a r t ^ of the conventionwas i n f a c t t h e 
g u a r a n t e e p r o v i d e d i n a r t i c l e 6 2 ^ . 

26. He much regretted that at the previous meeting 
procedural grounds had been invoked to prevent the 
representative of theNetherlands fromputtingbefore 
the Conference, onbehalf of those delegations which 
had sponsored the article, a compromise proposal 
concerning article 62 ^ . Those delegations had 
decided during private consultationsthat if no solution 
couldbe found, the representative of theNetherlands 
would propose a strict limit to the application of 
article 62 ^ , andthat was what h e h a d i n t e n d e d t o 
do. The invocation of the rules of procedure on a 
technical pomt had prevented the possibility of reaching 
a solution. Nevertheless his delegation hoped that a 
solution might still be found, and would therefore 
con t inue tovo te fo r the articles in P a r t ^ . 
2 7 . T h e PRESIDENT said that he believed that the 
procedure he had adopted at the preceding meeting with 
respect to the Netherlands request to makeastatement 
had been entirely correct. He hoped, however, like the 
representative of the Ivory Coast and other speakers, 
tha taso lu t ion might still be found to the problem of 
a r t i c l e 6 2 ^ . 

2c4 Heinvited theConferenceto consider article 63. 

I. Any act for me purpose of declarmgmvahd,ternñnating, 
withdrawing from or suspending the operation of a treaty 
pursuant to the provisions of the treaty or of paragraphs^or^ 
of article 6^shalIbecarriedoutthrough an instrument com-
municatedto the other parties. 

^.If the instrument is not signed by the Head of State, 
Head of Government or Minister for Foreign Affairs, the 
representative of the State communicating it may be called upon 
toproducefullpowers. 

29 Mr. FUEISCHHAUER (Federal Republic of Ger
many) said that his delegation proposed (ABCGNF.39B 
U.37) that article 63 be replaced b y a t e x t readings 

I. The notification provided for under article 6 ,̂ paragraph I, 
has to be made in writing. 

^. Any act declaring invalid,terminating, withdrawing from 
or suspending theoperationofatreaty pursuant totheprovi-
sionsof thetreatyorof paragraphs^or^of article6^shall 
be carried out through an instrument communicated to the 
other parties. If the instrument is not signedby the Headof 
State, Head of Government or Minister for Foreign Affairs, 
the representative of the State communicating it maybe called 
upon to produce full powers. 

30. Paragraph2of that text reproducedarticle63 as 
adoptedby the Committee of the Whole, except that 
it combinedthetwoparagraphsinto one. 

1 For the discussion of article 63 in the Committee of the 
Whole, see 74th, 81st and 83rd meetings. 

Art amendment was submitted to the plenary Conference 
by the Federal Republic of Germany (A/CONF.39/L.37). 

31. The essential purpose of his amendment was to 
introduce a new paragraph 1 to make the written form 
mandatory for the notification provided for under 
article 62, paragraph 1, instead of only for instruments 
in pursuance of paragraphs 2 and 3 and article 62. 
32. A proposal on those lines (A/CONF.39/C.1/L.349 
and Corr.l) had been made by Switzerland in the Com
mittee of the Whole but had been rejected after the 
Expert Consultant had confirmed that the notifications 
provided for in article 62, paragraph 1, should be 
carried out in accordance with article 73 on notifications. 
His delegation had since given careful consideration to 
the matter and had ascertained that nowhere in the con
vention, neither in article 62, paragraph 1 nor in 
article 73, nor under general international law, was 
there any express provision to the effect that notifica
tions must be made in writing. It was true that noti
fications need not always be made in written form and 
that sometimes such a requirement might be going too 
far. On the other hand, international practice showed 
that there had been cases in which oral notifications 
had created uncertainties and difficulties for all the 
parties concerned. It was sufficient in that respect to 
refer to the well-known case of the Ihlen declaration.2 

33. If a State invoked, under the provisions of the 
convention on the law of treaties, either a defect in its 
consent to be bound by the treaty or a ground for 
impeaching the validity of the treaty, for terminating or 
withdrawing from it or for suspending its operation, the 
situation called for the greatest possible clarity. The 
State receiving the notification provided for in article 62, 
paragraph 1, or the depositary through whom the noti
fication was carried out, must know exactly where they 
stood. The very principle of pacta sunt servanda 
called for the greatest caution and the manifold poli
tical, financial, economic and technical interests which 
were at stake if the procedure provided for under 
article 62 was initiated made it unthinkable that any 
doubts should be permitted as to whether that procedure 
had been initiated, and, if so, on what precise grounds. 
His delegation therefore believed that the written form 
was essential for the notification provided for under 
article 62, paragraph 1. 
34. His delegation did not believe, on the other hand, 
that for notifications under article 62, paragraph 1, an 
instrument of the solemn kind provided for under the 
present article 63 with regard to notifications under 
article 62, paragraphs 2 and 3, was necessary. Any 
written form should be allowed for the purpose of initia
ting the procedure — note verbale, memorandum or 
other instrument, even without a formal signature by 
the Head of State, Head of Government or Minister for 
Foreign Affairs; and specific full powers should not be 
required. For that reason, his delegation had refrained 
from simply extending the provisions of the present 
article 63 to the notifications under article 62, para
graph 1, and had proposed instead a new paragraph 
which simply required that the notification must be 
made in writing, leaving the precise form to the choice 
of the State concerned. 

2 See P.C.I.J., Legal Status of Eastern Greenland (Series A/B, 
No. 53). 
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35. The PRESIDENT invited the Conference to vote 
on the amendment to article 63 proposed by the Federal 
Republic of Germany, which had the effect of repla
cing the whole of article 63 by a new text. 

The amendment to article 63 proposed by the Fede
ral Republic of Germany (A/CONF.39/L.37), was 
adopted by 68 votes to 1, with 29 abstentions. 

36. The PRESIDENT said that since the amendment 
entirely replaced the Committee of the Whole's text 
of article 63, the original text of article 63 automati
cally fell and could not be voted on. 
37. Mr. ESCUDERO (Ecuador) said that he had voted 
against the amendment by the Federal Republic of 
Germany because he considered that paragraph 1 of 
that amendment was redundant. Paragraph 1 of the 
original text of article 63 included the words " through 
an instrument "; that must mean in writing, since he 
believed that there was no such thing as a verbal instru
ment. 
38. Mr. YAPOBI (Ivory Coast) said he had abstained 
from voting on the amended version of article 63 for 
the reasons already given by the representative of 
Ecuador. 
39. Mr. ABED (Tunisia) said that, as one of the 
sponsors of article 62 bis, he had abstained from voting 
on the amendment by the Federal Republic of Germany 
for the same reasons as those given earlier by the United 
States representative. 

Article 643 

Revocation of notifications and instruments 
provided for in articles 62 and 63 

A notification or instrument provided for in articles 62 or 
63 may be revoked at any time before it takes effect. 

Article 64 was adopted by 94 votes to none, with 
8 abstentions. 

40. Mr. BILOA TANG (Cameroon) said that he 
thought that the French version of article 64 should 
read " avant qu'ils n'aient pris effet " instead of " avant 
qu'ils aient pris effet ". 
41. The PRESIDENT said that the Drafting Com
mittee would take that comment into account. 

Statement by the Chairman of the Drafting Committee 
on articles 2, 31, 32 and 22 and on the proposal for 
a new article to be inserted between articles 23 and 
23 bis. 

42. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the Drafting Committee had con
sidered, at the Conference's request, the amendment 
submitted by Belgium (A/CONF.39/L.8) to article 2, 
paragraph 2. The text proposed by the Committee 
to the Conference read: 

2. The provisions of paragraph 1 regarding the use of terms 
in the present Convention are without prejudice to the use of 

3 Article 64 was approved by the Committee of the Whole 
without discussion. See 74th and 83rd meetings. 

those terms or to the meanings which may be given to them 
in the internal law of any State. 
43. The purpose of the Belgian amendment was to 
replace the phrase " are without prejudice to " by the 
words " do not affect ", but the Committee considered 
that the former term was more suitable in the context. 
The question whether an international convention might 
in the long run affect the terminology used by the 
legislators of a State concerned that State only, and 
the Committee therefore could not recommend the 
adoption of the Belgian amendment. 
44. When considering the Belgian amendment, the 
Drafting Committee had reviewed article 2 as a whole 
and had noted that sub-paragraph 1 (h) provided that 
" 'third State' means a State not a party to the treaty ". 
It considered that the expression " third State ", 
rather than the periphrasis " a State which is not a 
party to a treaty ", should be used in articles 31 and 
32 and had altered the wording of those two articles 
accordingly. 
45. The Drafting Committee had also considered at the 
Conference's request some oral suggestions regarding 
article 22, and a new article proposed by Yugoslavia. 
46. The Drafting Committee considered that the sugges
tions regarding article 22 would not be any improvement 
and it had not therefore proposed any change in the 
text of article 22 which the Conference had adopted at 
the 11th plenary meeting.4 

47. The new article proposed by Yugoslavia (A/ 
CONF.39/L.24) 5 was intended to be inserted between 
articles 23 and 23 bis and read " Every treaty applied 
provisionally in whole or in part is binding on the 
contracting States and must be performed in good faith ". 
The Drafting Committee considered that that was self-
evident and that provisional application also fell within 
the scope of article 23 on the pacta sunt servanda rule. 
Contrary to the decision that had been taken in Vienna 
more than 150 years before, the Drafting Committee 
considered that it would be better not to state such an 
obvious fact. The principle of pacta sunt servanda was 
a general rule, and it could only weaken it to empha
size that it applied to a particular case. The Committee 
therefore did not recommend the adoption of the pro
posed new article. 

Article 2 (Use of terms) 
48. The PRESIDENT invited the Conference to vote 
on article 2. ° 

Article 2 was adopted by 94 votes to none, with 
3 abstentions. 

Article 31 ? 

Treaties providing for obligations for third States 

An obligation arises for a third State from a provision of a 
treaty if the parties to the treaty intend the provision to be the 

4 For a further statement on article 22, see 29th plenary 
meeting. 

5 In its original form (A/CONF.39/L.21) this was an 
amendment to article 23. See 12th plenary meeting. 

6 For text, see 7th plenary meeting. 
7 For the discussion of articles 31 and 32, see 14th plenary 

meeting. 
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means of establish^g me obhgation and the third State expressly 
accepts that obligationinwriting. 

1.Aright arises forathird State fromaprovisionofatreaty 
if thepar t ies to thet rea ty in tendtheprovis iontoaccordthat 
right either to the third State, or t o a g r o u p of States to which 
it belongs, or to aü States, and the third State assents thereto. 
Its assent shall be presumed so long as the contrary is not 
indicated,unless the treaty otherwise provides. 

2. A State exercisingaright in accordance with paragraph! 
shallcomply withtheconditionsforitsexerciseprovidedfor 
in thetreaty or established in corformity with the treaty. 

49. The PRESIDENTsaid that the Conference had 
alreadyadoptedarticles31 and32,butconsequential 
redraftmg had been made necessary by the definition of 
^ third State''adoptedin article 2, paragraphia). He 
proposed that the Cor^erencetherefore decidero treat 
me texts of articles31and 32 as revised by the Drafting 
Committee as having been adopted. 

The meeting rose at4.50 p.m. 

T^E^TY^NI^TH^ENA^Yf^EETIf^G 

^ ^ ^ ^ B Mr. AGO (Italy) 

Considerationofth^^u^stionof the lawof treaties in 
accordance with resolution ^166(XXI) adopted by 
th^ General Assembly on^ I^ecember l^66 (^^^ -

ARTI^LE^^PP^OVEOEY THE COMMITTEE 
OF THE W H O L E ( ^ ^ ^ ^ ) 

^ ^ ^ ^ 2 bis (Procedures for conciliation and arbitra
tion) ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ (resumed from 
the previous meeting) 

1. Mr. JAGOTA (India) said he had been instructed to 
emphasize or two points in the statement made at the 
28th meeting by the Chairman of the Indian delegation, 
who was at present absent. Mr. Krishna Rao had 
appealedto certain delegationstoadoptaconstructive 
attitude towards the convention, even though some 
articles to which they attached great importance had 
not secured the necessary majority. He had expressed 
hisgratitudetotherepresentatives of theNetherlands, 
Sweden, Nigeria, the United States of America and the 
Union of Soviet Socialist Republics,who had striven to 
findacompromise solution, and had regretted that their 
efforts had not been successful. He had expressed the 
hope that participants in the Conference would continue 
tosearchforacompromise. Inpayingatributetothose 
delegations, Mr. Krishna Rao had not intended to over-

look the efforts made by other delegations, such as 
those of Ghana and Afghanistan, and by the President. 
Negotiations with a view to a compromise were 
continuing, and it was to be hoped that the Conference 
would soon be considering a proposal which would 
be acceptable toalarge majority of States. 

B ^ ^ 2 2 (Provisional application) ( ^ ^ ^ ^ ^ ^ 

2. Mrs.WERNER (Poland) reminded the Conference 
that at the llthplenarymeeting^thePolish represen 
tative had suggested that paragraph 2 should be 
amended t o r e a d : ^ . . . t h e provisional application ofa 
treaty . . . shallbe terminated six months after that 
State notifies the other States between which the treaty 
is being applied provisionally of its intention not to 
becomeapartytothetreaty". That suggestion had 
been intended to safeguard the interests of States which 
appliedatreaty provisionally and were then faced with 
the case where one of them suddenlydecided to termi
nate the provisional applications In that connexion, her 
delegation hadthought that the amendment submitted 
by Yugoslavia (ABCONF.39BE.24) was also justified. It 
indicated clearly that t h e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ principle 
laid down in article23 was likewise valid for treaties 
appliedprovisionally. In intemationalpractice, trea
ties were often applied provisionally, and her delegation 
thought it necessary toprovidesuitable guaranteesto 
safeguard the security of treaty relations. 
3. Since those suggestions had notbeen accepted by 
the Drafting Committee,2 she wished to state that, 
according to thePolishdelegation'sinterpretation and 
in the light of the explanations given by the Chairman 
of the Drafting Committee, the ^ ^ ^ ^ ^ t ^ ^ 
prmciple was fully applicable to the case whereatreaty 
was applied provisionally; and that the principle of 
good faith should likewise prevail when the provisional 
application ofatreaty was terminated. It was on that 
understanding that herdelegation had voted in favour 
of article 22. 

^ ^ ^ ^ B ^ ^ b i s , ^ , ^ ^ ^ 

4.Mr. YASSEEN, ChairmanoftheDrafting^ Com
mittee, said that the Draftmg Committee had examined 
the amendmentsrelating toarticles4, 7, 10 ^ a n d 
19 referred to it by the Conference. In accordance with 
the Conference's instructions, it had also revised the 
text adoptedbytheConferenceforarticle20. After 
reviewing the articles, the Committee had made no 
changes except in article 20 and, consequentially, in 
articled. 

5. With regard to article4(Treaties constituting inter-
nationalorganizations andtreaties adopted withinan 
international organization), the Conference had referred 
totheDraftmgCommittee3 aRomanian amendment 
(ABCONF.39BE.9)toreplace,inarticle4,theexpression 

^ Para. 88. 
2 See 28th plenary meeting,para. 46. 
3 S e e 7 t h plenary meeting, paras. 3 Iand 32. 
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^within an international organization" by ^within 
such organization"and, in the French text, the words 
" ^ ^ ^ ^ ^ ^ ^ " by " ^ ^ ^ - ^ " . Although 
that amendment would have avoided repetitionof the 
phrase"internationalorganization"in the French text, 
it would not have made the article easier to understand 
since anyonereadingthe Frenchversionwouldhave 
had to remember t h a t ^ ^ ^ - ^ " r e f e r r e d t o ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ " w h i c h itself referred t o ^ ^ ^ ^ ^ ^ ^ -
^ ^ ^ ^ ^ ^ ^ ^ " . Moreover,theexpression^^^ 
^ ^ ^ ^ ^ ^ ^ " w a s not very satisfactoryinFrench. 
For those reasons, the Drafting Committee had decided 
to make no change in article 4. 

6. In the case of article7(Subsequent confirmation of 
an actperformed without authorization), the Confer
ence had referred to the Drafting Committee^aRoman-
ian amendment (ABCONF.39BI .̂10) whereby the last 
phrase of thearticlewould have read^^unlessafter-
wards confirmed by the competent authority of that 
State". The Committee had decided not to adopt that 
amendmenthecause it hadconsideredthat it was un
necessary, in an international matter, to say that States 
should act through their competent authorities. 

7.The Conference had referred to the Drafting Com-
mittee^the text of article l O ^ w h i c h it had adopted; 
it had also referred to the CommitteeaBelgian amend
ment (ABCONF.39BE.14) to replace, in the introduc-
tory part of the article,the expression^treatyconsti-
tuted by instruments exchanged between them"by the 
words^treatyconcludedby an exchange of letters or 
notes". A similar change was proposedinsub-para-
graph (^). The amendment further proposedthat in 
sub-paragraph (^) the word^those"before^States" 
should be replaced by the definite article^the". The 
Committee had studied the Belgian amendment not only 
in the context of article 10 ^ , but also in that of 
a r t ic le9^ , the drafting of which it had been invited to 
review. The Committee had come to the conclusion that 
it could not accept that amendment, since it would have 
narrowedthescope of article 10 ^ : themeaningof 
theexpression^letters or notes"was more restricted 
than that of the term^instruments". 

8. The Conference had invited the Drafting Committee 
to reconsider a proposal submitted to the Committee 
of the WholebyBulgaria, Romania and Sweden (AB 
CONF.39BC.1BE.157 and Add.l) to amend para
graph! of article 19B TheDraftingCommitteehad 
expressed appreciation of the concision and elegance of 
the wording proposed in that amendment;but some of 
its members had questioned whether the text would be 
asclearforareaderwithoutexpertknowledgeasthe 
text adopted by theConference. TheCommitteehad 
accordingly thought it best to leave the text unchanged. 

9. When it adopted article 20 at the 11th plenary 
meeting the Conference had taken into account two 
amendments submitted by Hungary (ABCONF.39BE.17 
and U.18)andasuggestion made orally during the dis-

4 See 8th plenary meeting, paras. 61-66. 
^See I0 thp lenarymeet ing ,paras .2and3 . 
3 S e e I I t h plenary meeting, paras. 6-10. 

cussion. After considering the text adopted, the 
Drafting Committee had taken the view that the 
expression"inwriting"in paragraphs 1 and2might 
give rise to difficulties of interpretation.That expression 
was relatedto the verb^may" . It might therefore 
mean that, ifaState intended to withdrawareservation 
or an objection, it was permitted but not compelled,to 
do so in writing,which was obviously not the meaning 
that the Conferencehadintendedtogiveto the text. 
In order to avoid any misunderstanding,the Committee 
haddecidedto delete the expression^inwriting" in 
article20 andto addto article 18 aparagraph4 to 
the following effect:"Thewithdrawal of areservation 
or of an objection toareservation must be formulatedin 
writing". 
10. The Drafting Committee had made two other 
changes in article 20. In the title ithad added the words 
"and of objections to reservations",and it hadredrafted 
paragraph3(^) to read:^the withdrawal of areserva-
tion becomes operativeinrelation to another contracting 
State only when notice of it hasbeen received by that 
State". TheCommitteehadtakenthe view that the 
withdrawal of areservation in relation toacontracting 
State might become operative immediately that State 
had received notice of it,without waiting for the notifi
cation to reach all the other contracting States. 
11. Eastly, the Drafting Committee had considered that 
once the new paragraph4had been added, article 18 
should be placed at the end of Part II, Section 2, since 
the article, was entitled^procedureregardingreserva-
t ions"andthusappliedto allthematters dealt with 
inthat section. The Committee would transfer article 
18 to the endof section2whenitgave the articles 
of the draft convention their definitive numbers. 

12.The PRESIDENT said that articles 18 and20 now 
read: 

l .Areservat ion,an express acceptance of areservation and 
an objection toareservation must be formulated in writing and 
communicated to the contracting States and other States entitled 
tobecomepart iestothe treaty. 

2.Ifformulatedwhen signing the treaty subject to ratifica
tion, acceptance or approval, areservation must be formally 
confirmed by the reserving State when expressing its consent to 
be bound by the treaty. In suchacase the reservation shall be 
considered as having been made on the date of its confirmation. 

3. An express acceptance of, or anobjectionto, areserva
tion made previously to confirmation of the reservation does not 
itself reo^uireconfirmation. 

4 .The withdrawalof areservationor of anob jec t ion toa 
reservation must be formulated in writing. 

1. Unless the treaty otherwise provides,areservation may be 
withdrawnatany time andthe consent of aState which has 
acceptedthe reservation is not required for its withdrawal. 

2.Unless the treaty otherwise provides, an objection to a 
reservation may be withdrawn at any time. 
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3. Unless the treaty otherwise provides, or it is otherwise 
agreed^ 

(^) The withdrawal of a reservation becomes operative in 
relation to another contracting State only whennotice of it 
has been received by that Stated 

(^)The withdrawal of an objection toareservation becomes 
operative only when notice of it has been received by the State 
which has formulatedthereservationconcerned. 

13. Articles 18 and20had already been adoptedat 
the 11th plenary meeting. In the absence of any 
objection he would assume that the Conference approved 
the changes made by the Draftmg Committee. 

I. Disputes arising out of the interpretation or application 
of the Convention lie withinthe compulsory jurisdiction of the 
InternationalCourtof Justiceandmayaccordinglybebrought 
before theCour tby an application madeby any party to the 
dispute beingaparty to the present Convention. 

2 .The parties may agree, within aperiod of two months 
after one party has notified its opinion to the other that a 
dispute exists, to resort not to the International Court of 
Just ice ,but to an arbitral tribunal. After theexpiry of the 
said period, either party may bring the dispute before the Court 
by an application. 

3. Within the sameperiod of two months, thepartie^may 
agree to adoptaconciliationprocedure before resorting to the 
International Court of Justice. The conciliation commission 
shall make its recommendations within five months after its 
appointment. If itsrecommendations arenot acceptedby the 
parties to the dispute within twomonth^ after theyhave been 
delivered,either party maybring the disputebefore the Court 
by an application. 

14.The PRESIDENT invited the Swiss representative 
tointroducethenewarticle 76 (ABCONF.39BI .̂33) 
proposed byhis delegation. 

15. Mr.RUEGGER(Switzerland)saidthat during 
the first session,at the 80th meeting of the Committee 
of theWhole, his delegation had submittedaproposal 
(ABCONF.39BC.1BE.250) to include in the convention 
anew article76 dealing withasubjecttowhichthe 
SwissGovemmentattachedgreat importance. Onthat 
occasion he hadgiventhereasons for submitting the 
proposal, and he would accordmgly now confine himself 
tocertainadditionalargumentsinsupportof thenew 
article. 

16. As the Swiss delegation had pointed out at the 
103rd meetingof the Committee of the Whole, the 
Swiss proposal was different from that appearing in 
article 6 2 ^ w h i c h had given rise toalengthy debate. 
Article 6 2 ^ 1 a i d down procedures relating to the pro
visions of Pa r tVof the convention, whereasthenew 
article76 provided for the settlement of disputes arising 
out of the interpretation and application of the conven
tion itself. I^the special machinery for PartVwas not 
adopted, despite the present efforts to that end, the 
proposed new article would obviously fillagap. 

17. It was hardly conceivable that there should be no 

referenceeitherintheconventionorinitsannexesto 
the role of the International Court of Justice as the 
suprememediator of the internationalcommunity and 
the only body inaposition to make decisions in accord
ance with uniform and consistent criteria. All too often 
there was atendency to tltinkthatthe adoptionof a 
very detailed jurisdictional clause represented something 
revolutionary, mthatitimphedtherelinquishmentof 
sovereign prerogatives. That might be true up to a 
point, and for that reason the acceptance of compulsory 
adjudication should be a considered act. And that 
considered acthadtakenplacenot only inconnexion 
with the acceptance of many multilateral agreements 
of lesser consequence, but also in connexion with the 
acceptance of international treaties of fundamental 
importance. Many States had agreedtobeboundby 
compulsory clauses includedinmultilateral conventions 
such as the Convention on the Prevention and Punish
ment of the Crime of Genocides the Supplementary 
ConventionontheAbolitionof Slavery,̂  thelntema-
tionalConventiononthe Elimination of All Forms of 
Racial Discriminations and the 1965 Convention on 
Transit Trade of I^and-locked States.^ 

18. Or again, there was the Constitution of the Inter
national labour Organisation (II^O),whichhadauo^ 
versal character which the conventiononthelaw of 
treaties could not hope to achieveinthenear future. 
That Constitution provided that any dispute relating to 
its interpretation should be referred for decision to the 
International Court of Justice. It was difficult to see 
howalegal conference suchas theConference on the 
Uawof Treaties could refusetoconsider invoking the 
jurisdictionof the Court in respect of the texts it had 
approved,when that jurisdiction was provided for in an 
instrument of as universalanature as the Constitution 
ofthell^O. 

19. Immediately after the First World War, even 
before the adoptionof the Covenant of the League of 
Nations, Switzerland hadannounced that it supported 
judicial settlement and arbitration. Although his 
country fully respectedthepositionof those who did 
not share that point of view,it had learned from experi
ence that it could achieve satisfactory results through 
the application of thatprinciple whenconcludingbi-
lateralagreements with other States. Morerecently, 
Switzerland hadconcluded further agreementsprovid-
ing for conciliation and arbitration procedures with 
certain African States, such as the Ivory Coast,Came-
roon,Uiberia, Niger and Madagascar, as well as with 
States in LBatin America and Asia. Thoseprecedents 
wereanencouragementtoSwitzerlandtocontinueto 
follow that course. 

20. In 1958, a t the timeof thefirstgreat codifica-
tionconference, ithadbeenSwitzerlandwhich, after 
other proposals had failed to win approval, had spon-

7 United Nations, Treaty Series, vol. 78, p. 277. 
8 United Nations, Treaty Series, vol. 266, p. 3. 
9 For text, see annex to General Assembly resolu

tion 2106 (XX). 
10 United Nations, Treaty Series, vol. 597, p. 42. 
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soredthe additionaloptionalprotocoh^inthedesire 
that there should be some link, however tenuous, 
between law-making codification conventions and the 
supreme judicial authority called upon to apply the 
law. The Swiss delegation had noted with regret that 
that linkhad proved too weak. Itwas true, as one dele
gation had observed during the discussions, that the 
fact thatavery small numberof countries had sofar 
signed the optional protocol was notastrong argument 
in support of compulsory jurisdiction. What the Swi^ 
delegation had intended merely as a transitional for
mula had, despite its intentions, become a standard 
clause. 
21. Hencemuch remained to be done — much more 
than had been achieved as yet inthe case of bilateral 
agreements, for example. There were some who 
believed that very little progress w^ likely as long 
as thebody to whichreference was tobemade was 
the InternationalCourt of Justice. In their opiniona 
point of crisis had been reached regarding the jurisdic
tion of the Court, despite the hope and enthusiasm 
arousedwhentheStatutehadfirstbeendrawnupin 
1921. Yet the idea of the compulsory jurisdiction 
of the InternationalCourt of Justice continued to gain 
ground in spite of everything, as was shownby the 
factthatin 1968 theUnited kingdom had withdrawn 
most of the reservations that it had made previously 
when it had accepted the optional clauseinArticle 36 
of the Statute of the Court. Again,the Swiss delega
tion had noted with great satisfaction that some delega
tions, including the Indian delegation, had stated during 
the debate on article 62 ^ that they would prefer 
adjudication by the Court to arbitration. That was 
undoubtedly a promising sign. The strength of the 
Court lay more especially in the willingness of the 
States that would sign the convention to resort increas
ingly to the organ best equipped to settlealarge number 
of disputes. 

22. The criticisms made of the Court should be 
directed rather attheindifference of States andtheir 
reluctanceto act. Itwas to those shortcomings that 
aremedyhadtobefound, sincethatwasoneof the 
conditions of future development. New cases should 
bebrought before the Court, of whichfar toolittle 
usewasmade. The most distinguished juristsshould 
not be discouraged from spending some time in the 
service of the Court. In the long run there was a 
danger that the Court might wither away, a deve
lopment that none could desire. Oneof thetasksof 
the Conference, and of each individual State, was to 
support the International Court of Justice, for if it was 
desired that the law should be applied objectively, 
then there should alsobe support for theorgan which 
existed for that purpose. 

23. Mr. MENDOZA (Philippines)said he supported 
the new article 76 proposed by Switzerland and 
designed to include some machinery for compulsory 

^ i . e. the Optional Protocol of Signature concerning the 
Compulsory Settlement of Disputes adopted by the Conference 
o n t h e L a w o f the Sea(for text, seeUnited Nations, TB^v 
^ ^ , v o l . 4 5 0 , p . 170). 

adjudication in the convention. Suchmachinery must 
necessarily gohand in hand withtheclear andcom-
prehensive rules of law laid down in the convention. 
24. To a large extent, article 62 ^ would have 
served that purpose. It had not been adopted by the 
Conference, but in comparison with the votes which 
had been taken on similar questions at previous 
conferences, the numerical result of the vote on 
article 6 2 ^ w a s heartening. 
25. His delegation had not forgotten that the Inter
nationalCourt of Justicehadbeenthesubject of un-
favourablecomments, atthesecondsessionas wellas 
the first. Nevertheless, it was to be hoped that the 
Conferencewould not cometo anendwithout having 
established some method of third party adjudication. 
In considering the proposed article 76, the Court 
should not be judged merely on the strength of one or 
twoofitsdecisionsbutbythetotality of the workit 
had so far accomplished under the jurisdiction — 
regrettably emasculatedby reservations and non-acces
sions— which the framers of its Statute had conferred 
upon it. 
26. It would not be idle to recall that the Interna
tional Court of Justice was the principaljudicial organ 
of the United Nations, that under Article 36 of its 
Statuteitwas vested withcompetence to consider the 
matters contemplated under the proposed article 76, 
andthatatthepresenttimeitseemedtobeprincipal 
source of uniform rulesininternational relations. 

27.Mr. HADJIEV (Bulgaria) said he was firmly 
opposed to the Swiss proposal for a new article 76. 
At the 103rd meeting of the Committee of theWhole, 
his delegation had stated the reasons why it was 
opposedtotheideaof the compulsory adjudication of 
disputesbetweentheparties to atreaty. In his opin
ion, the wide range of means of peaceful settlement 
set forthin Article 33 of the Charter, to which the 
parties toatreatycould resort inorder to settletheir 
disputes, was perfectly adequate. Compulsory adjudi
cation did not guarantee a just settlement. Nor, 
contrary to what its supporters claimed, did it guarantee 
that the interests of small and weak countries would 
besafeguarded. Furthermore, thefact that the Swiss 
proposalhadbeenrejected by the Committee of the 
Wholes wascertainly no accident. 

28. Mr. MARESCA (Italy) said that at the moment 
when its work was drawing toaclose, the Conference 
found itself compelledtogo backtothe verysources 
of legal problems. 
29. The rules codified in the convention on the law 
of treaties were legal rulesbased solely on legal foun
dations. Themostimportantcharacteristicof alegal 
rule was the guarantee which accompanied it, for if 
thermie was not accompaniedby a guarantee itwas 
notalegalrule. Theguarantees in questionwere first 
of all indirect, involving the voluntary procedure by 
which rules were drawn up, the legal conscience of 
States, and their status as legal entities; but it was 
also necessary to resort to direct guarantees, since 

^ 104th meeting. 
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indirect guarantees might be lacking. Such direct 
guarantees were partly diplomatic procedures, espec
ially negotiation, and partly non-diplomatic procedures 
such as arbitration and recourse to judicial bodies. All 
suchdirect guarantees werebased on the agreement of 
the parties, failing which it would be impossible to 
institute any procedure at all. 
30. The rules codified inthe conventiononthelaw 
of treaties could give rise to all kinds of legal problems. 
The Conference thus had a unique opportunity to 
solve the problem of procedure. However, while it 
already had reason to congratulate itself on having 
madetremendous progress in substantivelaw,progress 
with respect to procedure had so far been nil. Inthe 
eventofadisputeconcerningany part of the conven
tion, at thepresent stage the conventionprovidedno 
guarantee at all. Nevertheless,theworkof codification 
undertaken by the Conference could not remain purely 
passive; theremustbe a willingness to extenditinto 
the future. Couldthere be anvthmgmore "progressive" 
for the Conference than to provide procedural guarantees 
for therules itwas codifying^ TheConference was 
confronted with a task of fundamental importance 
which it could not afford to shirk. 

31. His delegation was grateful to the Swiss delegation 
for presenting the Conference with a draft article76 
which rested on a firm foundation. Paragraph 3 of 
the article proposed that the parties to a dispute 
should first attempt the traditional procedure of 
conciliation. If conciliation failed, they would resort 
either to arbitration or to the procedure before the 
International Court of Justice,which met every require
ment. 
32. Itwas quite wrong to disparagethelnternational 
Court of Justice,which had crystallized the triumph of 
international law after both theFi rs tandthe Second 
WorldWars. IftheCourthad dashed certainhopes, the 
blame should be laid on lack of faith and the indifference 
of the parties. 
33. In certain proposals made in 1961 and 1963, at the 
two great codification conferences already held at 
Vienna, the same liberal ideas had been advanced. 
Ultimately, both those conferences had been compelled 
to fall back on optional protocols,which had proved an 
illusion. It had to be remembered, too, that in 1963 as 
in 1961, at the very moment when the conferences 
concernedfoundthemselvescompletelydividedandin 
danger of leaving area! legal vacuum, they hadnot 
abandonedthe attempttoreach asolution; article 37 
of the 1961 ConventiononDiplomaticRelationsand 
article34ofthe 1963 Convention on Consular Relations, 
inadequate though they were, had saved both con
ferences. 
34. The article76 proposed by Switzerland provideda 
complete solution, wmchhad the great virtue of combin
ing some of the procedural solutions offered in 
article 6 2 ^ . The article might prove to be the crown
ing success of the Conference. If it shouldnot be 
adopted, however, it would still be necessary to fill the 
gap andtoproduce anar t ic le toput in theplaceof 
a r t i c l e 6 2 ^ . 

35. Mr. JAGOTA (India) saidheregrettedthathe 
would be unable to vote for the new article76 submit
ted by Switzerland. 
36. Though that proposal left the parties toadispute 
the choice between conciliation, arbitration and adjudi
cation, its intention was nevertheless to establish the 
compulsory jurisdiction of the International Court of 
Justice as thegeneral rule. 
37. India, as was well known, had great respect for the 
Court. Admittedly it had on occasion confessed its 
disappointment at some of the Court's decisions,but he 
could cite many bilateral agreements and several multi-
lateralconventions to which it wasaparty where there 
wasaclause providing for the compulsory jurisdiction of 
thelntemationalCourt of Justice. His country would 
not, however, be able to accept a procedure for the 
compulsory settlement of disputes relating to the conven
tion on the law of treaties, if only because of the 
convention's scope. From the wording of draft 
article 76, paragraph 1, and the explanations by its spon-
sor,itwasclear that those provisions would apply to 
the whole convention, and hence to disputes arising 
under PartV. 
38. That being so, he would like to ask the President 
whether,sincetheConferencehad decided at its27th 
plenary meeting not to adopt any compulsory and auto
matic settlement procedure for disputes relating to 
PartVof the convention, the proposed article 76 could 
be put to thevoteas it stood without infringing rules 
33 and41of the rules of procedure, or should it only 
bepu t to thevo te i f disputes relating totheinterpre-
tation and application of Part V of the convention 
were excluded from its application 

39. Mr. AEVARE^ (Uruguay) said that his delegation 
wasinfavour of aprocedurefor compulsory recourse 
to adjudication for the pacific settlement of international 
disputes and it supported the Swiss proposal. 
40. It was true that some of the advisory opinions and 
decisions of the Permanent Court of International Jus
tice and the IntemationalCouri of Justice were contro
versial fromalegalpomt of view;but it was hard to 
findasingle case in which, inadisputebetweenasmall 
and alarge State whenthepossibility of recourse to 
adjudication had not existed,the small State's point of 
view had prevailed. 

41.Mr.TAEAEAEV(UnionofSovietSocialistRepub-
lics) said he was opposed to the Swiss proposal. 
42. In any case,the provision it embodied had already 
been voted down.The proposed new article 76provided 
for resort to compulsory adjudication for all disputes 
arising from theinterpretation and applicationof the 
convention asawhole; its scope was therefore widerthan 
that of article 6 2 ^ . Since there was no article relat
ing to the settlement of disputes arising from the appli-
cationandinterpretationof PartV, theresult of the 
adoptionof the Swissamendment would bethat such 
disputes would lie within the compulsory jurisdiction of 
thelntemationalCourt of Justice. 
43. Article76 provided for compulsory recourse to the 
International Court of Justice, a judicialbody which 
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hadbecomediscreditedandcouldnotberegardedas 
an adequate organ for the settlement of disputes. 
44.Furthermore, close scrutiny of article 76, para
g r a p h s and3 revealedthat the resort to arbitration 
and conciliation procedures was in fact mandatory, not 
optional, since if those procedures failed, the parties 
would have to accept the compulsory jurisdiction of the 
InternationalCourt of Justice. Article76was,there-
fore,even less satisfactory than a r t i c l e62^ ,and his 
delegation would vote against it. If certain delegations 
wished to establishaprocedure to supplement article 62, 
the solutionwouldhavetobe sought by wayof com
promise. 

45. Mr. RUI^VAREUA (Colombia) saidthathis dele
gation supported article 76. At other legal conferences, 
in particular the Conference on the Uaw of the Sea, the 
Colombian delegation had been favourably disposed 
towards theinclusion of aformula similar to thatin 
article76. 
46. Theadoptionoftheprovisionproposedby Swit
zerland wouldundoubtedly ensure the success of the 
Conference. What purpose,afterall,would be served 
by codifying the rules of internationallawunless the 
codification was accompanied by an adequate procedure 
for the settlement of disputes arising from the interpreta
tion and application of those rules7 
47. His delegation appealed to other delegations to 
appreciate the scope of article76, which went some way 
towards filling the gap caused by the absence of 
article 6 2 ^ . 
48. The advantage of the Swiss proposal was that it 
provided for two other means to which the parties might 
decide to resort before compulsory recourse to the Inter
nationalCourt of Justice,namelyarbitrationandcon-
ciliation. 

49. Mr. GAITNDO-POHE (El Salvador) said that the 
new article 76broughtto the convention anessential 
element of security. Theinterpretation and application 
oflegalnorms couldundoubtedly give riseto disputes 
which could not alwaysbe settled by diplomatic nego
tiation. 
50. Article 76 reflected a trend; its purpose was to 
consolidate and developinternational law and it would 
indicatethattheinternationalcommunityhadbecome 
aware of its existence as an organic whole. The spirit 
underlying articles 76 and 62 ^ was the same, but 
their scope was different. 
51. O^estionsrelatingtotheinterpretationoftheconven-
tioncouldbesettledbythe States which had accepted 
theoptionalclausefor thecompulsory jurisdictionof 
the International Court of Justice, but it would be 
much more satisfactory if the idea of compulsory 
recourse to the InternationalCourt of Justice were for
mally incorporated in the convention itself. 
52. In any event, States could always make reservations 
to article76, if it was adopted, but they would also at 
alltimesbeabletowithdraw their reservations. 

53. Mr. TAYEHARDAT (Venezuela) sa idthat the 
debates in the Committee of theWhole and the plenary 
Conferencehadshownthat a number of States were 

firmlyopposedtoasystemof compulsoryjurisdiction. 
His own delegation, indeed, had emphasized on several 
occasions that the idea of recourse to compulsory juris
diction had not yet been generally accepted. Venezuela 
was still opposed to compulsory arbitration and to 
recoursetothelnternationalCourt of Justice. 
54. For those reasons he would vote against the Swiss 
proposal, the final result of which would be to establish 
asystem of compulsory adjudicationfor the settlement of 
disputesarising from the interpretation and application 
of the convention as a whole, and consequently of 
PartV. 
55.The PRESIDENT, replying to the Indian represen
tative, saidhe assumed thatthe reference was to the 
first sentence of rule 33 of the rules of procedure, 
which stated that"whenaproposalhasbeen adopted 
or rejected it may not be reconsidered unless the Con-
ference,byatwo-thirds majority of the representatives 
present and voting, so decides",and to the fourth sen
tence of rule 41, which provided that "where the 
adoption of one amendment necessarily implies the 
rejectionof another amendment, thelatter amendment 
shall not be put to the vote".Hehhnself believed that 
the point at issue was notareconsideration of amatter 
which the Conference had already decided. Article 
6 2 ^ h a d referred only to one part of thearticles of 
the convention, thoserelatingtotheinvalidity, termi
nation and suspension of the operation of treaties. 
Moreover, its purpose had been to establishacompul-
sory procedure first for conciliation and then for arbitra
tion. 
56. Article76, however, proposedaprocedure for dis
putes relating to the interpretation and application of 
the convention as a whole. Theproposed procedure 
provided for the compulsory jurisdiction of the Interna
tionalCourt of Justice and other procedures were per-
mitted only asan exception to that principle. 
57. The situation referred to in rule41of the rules of 
procedure was not relevant either. Some delegations 
might have voted against 62 ^ because they had 
thought that the article did not go far enough or because 
they had been opposed to the idea of establishing a 
procedure for PartVbut not for the other parts of the 
convention. Some delegations might also have voted 
against the ideaof an arbitrationor conciliationpro-
cedurebecausetheypreferredcompulsory recourse to 
the International Court of Justice. 
58. Thus it could not be held that the rejection of 
article 62 ^ automatically entailed the rejection of 
thenewarticle76. 

59. Mr. JAGOTA (India) said that he bowed to the 
President's ruling, although he could not agree with 
the arguments on which it was based. 
60. His delegationwishedto point out that the adop
tion of article76 would mean that disputes arising out 
of theinterpretationor applicationof Part V of the 
conventionwouldautomaticahy come withinthe juris-
dictionof thelntemationalCourt of Justice, andthat 
if theparties wishedto avoidcompulsory recourse to 
the Court,they would have no option but to resort to 
arbitration or conciliation,both likewise compulsory. 



164 Plenary meetings 

61. For the reasons it had given in the debate on 
article 62 bis, his delegation would vote against 
article 76. 
62. Mr. HAYTA (Turkey) said that his delegation 
would vote in favour of article 76 because it advocated 
the establishment of compulsory jurisdiction for the 
settlement of disputes arising out of the interpretation 
and application of all treaties. 
63. The PRESIDENT invited the Conference to vote 
on the Swiss proposal. 

At the request of the representative of Switzerland, 
the vote was taken by roll-call. 

Bulgaria, having been drawn by lot by the President, 
was called upon to vote first. 

In favour: Cambodia, Canada, Chile, China, Colombia, Costa 
Rica, Denmark, Dominican Republic, El Salvador, Federal 
Republic of Germany, Finland, France, Guyana, Holy See, 
Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Malta, 
Netherlands, New Zealand, Norway, Pakistan, Panama, Philip
pines, Portugal, Republic of Viet-Nam, San Marino, Senegal, 
Sweden, Switzerland, Turkey, United Kingdom of Great Britain 
and Northern Ireland, United States of America, Uruguay, 
Australia, Austria, Barbados, Belgium. 

Against: Bulgaria, Burma, Byelorussian Soviet Socialist 
Republic, Cameroon, Congo (Brazzaville), Congo (Democratic 
Republic of), Cuba, Czechoslovakia, Ethiopia, Hungary, India, 
Indonesia, Iraq, Kenya, Kuwait, Malaysia, Mexico, Mongolia, 
Morocco, Nigeria, Poland, Romania, Saudi Arabia, Sierra 
Leone, South Africa, Sudan, Syria, Thailand, Ukrainian Soviet 
Socialist Republic, Union of Soviet Socialist Republics, United 
Arab Republic, United Republic of Tanzania, Venezuela, 
Afghanistan, Albania, Brazil. 

Abstaining: Central African Republic, Ceylon, Cyprus, 
Ecuador, Gabon, Ghana, Greece, Guatemala, Honduras, Iran, 
Israel, Ivory Coast, Jamaica, Lebanon, Liberia, Libya, Mada
gascar, Peru, Republic of Korea, Singapore, Spain, Trinidad and 
Tobago, Tunisia, Yugoslavia, Zambia, Argentina, Bolivia. 

The result of the vote was 41 in favour and 
36 against, with 27 abstentions. 

The Swiss proposal (A/CONF.39/L.33) was not 
adopted, having failed to obtain the required two-thirds 
majority. 

The meeting rose at 1 p.m. 

THIRTIETH PLENARY MEETING 

Monday, 19 May 1969, at 4.5 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new article 76 (continued) 

1. The PRESIDENT invited representatives who 
wished to do so to explain their votes on article 76. 

2. Mr. PINTO (Ceylon) said that his delegation had 
abstained in the vote on the new article 76 proposed 
by Switzerland (A/CONF.39/L.33), but wished to make 
it clear that that vote should not be taken as implying 
any unwillingness to support the International Court of 
Justice. On the contrary, the Ceylonese delegation 
to the present Conference, to the Sixth Committee of 
the General Assembly and to other international con
ferences had expressed the view that the principal organ 
of the United Nations should be supported in appro
priate cases. Although Ceylon was not a signatory 
of the optional clause in Article 36 of the Statute of 
the Court, it had frequently accepted the Court's com
pulsory jurisdiction with respect to disputes under 
certain multilateral agreements. And the Ceylonese 
Government, though it believed them to be wrong, did 
not share the general dissatisfaction with the Court 
which had followed some of its decisions. 

3. His delegation had been unable to support the 
Swiss proposal only because of certain technical and 
practical difficulties in determining the real scope of the 
proposed new article, to which it would, however, 
continue to give serious thought. The phrase " disputes 
arising out of the interpretation or application of the 
Convention " could cover disputes under individual 
treaties where such a dispute also involved a dispute 
arising out of the interpretation and application of the 
convention itself. The implications of that possibility 
were not entirely clear, and it would seem that further 
close consideration would be required before a decision 
could be arrived at. 

4. His Government would continue to support the idea 
of referring appropriate disputes to the International 
Court of Justice and also the principle contained in 
Article 36 (3) of the United Nations Charter, under 
which legal disputes should as a general rule be 
referred by the parties to the International Court of 
Justice in accordance with the provisions of the Statute 
of the Court. 

5. Mr. RODRIGUEZ (Chile) said that his delegation 
had consistently subscribed to the view that adequate 
machinery should be established for the settlement of 
disputes between States parties to a treaty. It had done 
so in the conviction that something should be done to 
bring de facto situations into line with legal rules. 
Accordingly, Chile had supported the initiatives taken 
by Japan and Switzerland in the Committee of the 
Whole with a view to including in the convention a 
provision for the compulsory settlement of disputes 
under Part V. It had subsequently abstained from 
voting on article 62 bis because the article provided not 
only for arbitration but also for compulsory conciliation, 
a procedure which was not suitable for disputes relating 
to the invalidity, termination, withdrawal from or sus
pension of the operation of a treaty. His delegation had 
nevertheless voted for the article when it had been 
submitted to the plenary Conference for a decision, 
because it considered that some procedure for settling 
disputes under Part V ought to be included in the 
convention. 

6. At the previous meeting the Chilean delegation had 
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voted for the Swiss proposal to include in the con
vention a new article 76 providing for compulsory 
adjudication in disputes arising out of the interpretation 
or application of the convention. I thaddone so in 
spiteof itsdoubtsconcerningthescopeof thearticle, 
which restricted compulsory adjudication to disputes 
arisingout of theinterpretationor applicationof the 
convention itself. It had taken that restriction to mean 
that article76would not apply to disputes relating to 
theinterpretation or application of atreaty that was 
governed by the convention. In effect, disputes arising 
from the interpretation and application of many of the 
rules embodied in the convention would, because of their 
dispositive character, remain outside the scope of 
article 76. 

A ^ T I ^ L E ^ ^ P ^ O V E ^ ^ T H E COMMITTEE 
O E T H E W H O L E ( ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ) 

Without prejudice to the application of any rules set forth in 
the present Convention to which treaties would be subject 
under international law independently of the Convention, the 
Convention shall apply only to treaties which are concluded by 
States after the entry into force of the present Convention with 
regard to such States. 

7.Mr.YASSEEN,Chairmanof the Drafting Com
mittee, said that, since article77did not appear in the 
International Eaw Commission's draft, its title had been 
prepared by theDraftingCommittee. IntheEnglish 
version of the text, the Committee had replacedthe 
Words"subject in accordancewith international law" 
by the words "subject under international law", a 
ohangerequiredbytherules of Englishusage. The 
corresponding changes would have tobe madeinother 
articles of the draft where the phrase"subject in accor
dance with international law" appeared, particularly 
in articles 3 and 40. The Drafting Committee had 
made no change in article77 which affected the text in 
all language versions. 
8. The Drafting Committee had considered the question 
of the position of article77inthe draft convention and 
had decided that it should be placed in Pa r t lo f the 
draft between articles 3 and 4, since it concerned a 
general questiongoverningtheconventionas awhole. 
In the English and French versions, the verbs in 
article77should be inthe present tense,as they were 
in the other articles of Part I. 

9. Mr. AUVAREZ TABIC (Cuba) said thathis delega
tion would be compelled to vote against article77 for 
anumber of reasons. At first glance, it might appear 
absurd that objections should be raised toarule which 
was intended to express auniversallyrecognizedprin-
^iple, for it was obvious that rules of law applied from 
the time of their entry into force and that, in the absence 
of any provision to the contrary, they were directed 

^Theproposednewarticle77wasdiscussed in conjunction 
withthefinalclauses a t t he lOOthto 105th meetingsof the 
Committee of theWhole. 

toward the future. Nevertheless,the principle of non-
retroactivity was only one aspect of the problem of the 
application of international law in point of time; in 
addition to that principle, other problems arose for 
which it was necessary to seekajust solution. 
10. Inthe first. place,itwas necessary toconsider the 
conflicts which arose when the same legal situation fell 
under various rules which succeeded each other in time. 
It was then essential to avoidasituation where the legal 
order which had lapsed might superimpose itself on the 
new law. Andfromthat point of view, theformula 
presented in article77 wasunacceptable, sinceitlaid 
down the principle of non-retroactivity in inflexible 
terms,while excluding the problems raised by the inter
temporal law. AsthelnternationalEaw Commission 
had stated in paragraph (3) of its commentary to 
article24: "Thenon-retroactivity principle cannotbe 
infringed by applyingatreaty to mattersthat occur or 
exist when the treaty is in force, even if they first began 
at an earlier date". 

11. Secondly,theobjectof article77wastoregulate 
the temporal effects of a convention whose essential 
purposewastoconsolidategenerally accepted rulesof 
customarylaw;inotherwords,itwas not aquestion 
of non-retroactivity proper,butonlyof the apphcation 
of pre-existing rules systematically arranged inacodifi-
cationofthelawof treaties. It could notbe argued 
that the opening clause of the article recognized the 
existence of aprior international legalorder, since the 
effectiveness of that legal order depended on the possi
bility thatexisting treaties mightbe subject to i t . If 
that misleading clause were accepted,the rules of inter
national law set forth in the conventionwouldpossess 
full authority with respect to treaties concluded after 
their entry into force, something which could only apply 
topriorlegal situations which wouldbe governedby 
them if they were subject totherules"independently 
of the convention". That phrase deprived the con
vention of any real forcebydenyingit authority, as 
such, overatreatywhich,because it retained its effects 
in time, came under the estabhshed substantive rules. 

12. Thirdly, the problembecamemore acute in con
nexion with peremptory norms of international law, 
which now,under the convention, acquired indisputable 
authority. An example was the conflict which arose in 
determining themeaningof article49 inthel ightof 
the inflexible norm in article77. As the International 
Eaw Commission had stated in paragraph (1) of its 
commentary to article 49: " the invalidity of a treaty 
procured by the illegal threat or use of force isaprin-
ciple which i s ^ ^ ^ in the international law of today". 
Whatever differences of opinion there might have been 
concerning the state ofthe law prior to the establishment 
of the United Nations, most international lawyers firmly 
maintained that Article2(4),together with other pro
visions of the Charter, authoritatively stated modern 
customary law with respect to the threat or use of force. 
As the International Eaw Commission had pointed out 
inparagraph (1) of its commentary to article50,the 
rule concerning the prohibition of the use of force, 
which was the rule in article 4 9 , " i n itself constitutes 
a conspicuous example of arule in internationallaw 
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having thecharacter of ^ ^ ^ ^ " . Yet article77 
contamedageneralreservationwhich made the appli
cation of any rule of international law, whatever its 
character,subject to the condition that the treaty must 
be governed by it independently of the convention. 
13. While article 49 recognized the authority of the 
convention to impose of itself the principle which it was 
codifying in relation to any treaty which was opposed to 
it, article 77denied any such authority in the case of 
inter-temporal situations. Article 61, taken in con
junction with article 49, stated that any existing treaty 
that was opposed to auniversally accepted norm of 
^^^^^^becamevoidandterminated,butart icle77 
weakened that principle by introducing doubts about the 
authority of that rule prior^to the entry into force of the 
convention. In short, the convention was denyingin 
one article what it already recognizedinothe^s. The 
contradiction could be resolved by applying the univer
sally accepted rule of law that speciallaw derogated 
from general law where it conflicted with it. But even 
then there would still remain a latent conflict, since 
an excessively wide margin was left for wrong 
interpretation. 
14. Another question was what repercussions article 77 
might have on codifiedgeneral rules whichcontained 
anelement of progressive development. For example, 
there was the case of estoppel; with respect to treaties 
concluded prior to the convention,would estoppel apply 
with the restrictions imposed upon it by the last clause 
inthe first paragraphof article 42,or would it apply 
without considering that element of progressive develop-
ment7 In other words,would the doctrine of estoppel 
alsoapplytounequaltreaties where consent had been 
obtained by coercion7 Could it give validity and effect 
toatreaty which was v o i d ^ ^ ^ 
15. Article77carried the principle of non-retroactivity 
beyond what was reasonable andby denying thelaw 
of treaties as such any power to govern prior provisions 
which came under its authority,would maintainaper-
sistent uncertainty with respect to the scope of certain 
customary rules of international lawestablished inthe 
convention. 
16. The Conference, near the end of its task, seemed to 
be introducing an element whose practical effect would 
be to render inoperative the basic function of an 
instrument designed to affirm in unambiguous terms 
certain fundamental principles, not only of with respect 
to the lawoftreatiesbut also with respect to of inter-
nationalasawhole. 
17.Mr.TORNARITIS(Cypms) said that his delega
tion's views on article 77 hadbeen expressed at the 
103rd meetmg of the Committee of theWhole. Rules 
of international law adopted for the first time through 
theconvention onthelaw of treaties could not have 
retroactive effect, but it was self-evident that rules 
already in existence and incorporated in the draft 
convention should continue to be applicable to inter
national agreements, whether the agreements were 
entered into before or after the adoption of the 
convention. Mostof the substantive, asdistinctfrom 
theprocedural, rules set outinthe convention fell into 
the latter category. 

18. Mr. HUBERT (France) saidthathisdelegationhad 
voted in favourofarticle77in the Committee of the 
Whole and would do the same in the plenary Con-
ference,on the following understanding: that article77 
was to be interpreted as meaning that a treaty con
cluded before the entry into force of the convention on 
thelawof treaties in respect of aStateparty to the 
convention might be invalidated by virtue of themles 
setforthin the conventionbut existing independently 
of it; on the other hand, ifacase of voidability had been 
createdbythesaidconvention,for exampleinacase 
arising out of the apphcation of aperemptory norm of 
^ ^ ^ ^ ^ atreatyconcludedprior totheentry into 
force of the convention in regard toaState party to it 
wasnotvoidableonthat account. 

19. The PRESIDENT invited the Conference to vote on 
article 77. 

^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ , ^ ^ 

20. Mr. ESCUDERO (Ecuador) said that he had been 
instructed to state,with regard to article77,that it was 
his Government's understanding that the rules referred 
to in the first part of article77included the principle 
of the peaceful settlement of disputes set forth in 
Article 2(3), of the UnitedNations Charter, whose 
^^^^^^character conferred upon that ruleauniversal, 
peremptory force. Consequently, Ecuador considered 
that the first part of article 77 was apphcable to existing 
treaties. It was therefore clearthat article 77 contained 
the incontrovertible principle that when the convention 
codified r u l e s o f ^ ^ ^ , m e l a t t e r , b e m g pre-existing 
rules, could be invoked and applied to treaties con-
cludedbefore the entry into forceof the convention, 
the instrument inwhichthey were codified. 

21. Mr. SMEJI^AU (Czechoslovakia) said that his 
delegation hadstateditspositiononarticle77at the 
102ndmeetingof the Committee of the Whole. His 
delegation had voted for article77not only because it 
contained agenerally recognizedprinciple of lawbut 
because it followedclearly fromthe articlethatnon-
retroactivity in noway affectedtheneedto applyall 
the rules stated in the convention to which treaties would 
be subject under internationallaw, and thus ensured 
that the principles of international law codified by the 
convention would be fully applied independently of the 
coming into force of the convention. 
22. Those principles of international law necessarily 
applied to all treaty relations at the time they were 
estabhshed, for in such cases it was not possible to speak 
of theprinciple of non-retroactivity, only oftheneed 
to apply legal principles existing at the time of the 
establishment of the treaty obligations. Thus, for 
example, treaties whose conclusion hadbeenobtained 
by the threat or use of force in violation of the principles 
of international law in force at the time of conclusion 
of those treaties were null and void. 

23. Mr. BEIX (Sweden) said that his delegation,which 
had been a sponsor of the proposal just adopted as 
article 77, wished to explainitspositive vote with a 
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clarification on one minor point. Itwas his delegation's 
understandingthat, when applied toamultilateral treaty, 
the articlemeantthatthe convention would be applicable 
between States which participated inthe conclusionof 
a multilateral treaty after the convention had come 
into force forthem, although there might be other parties 
to the same multilateral treaty for which the convention 
had not come intoforce. 

24. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said thatthe Drafting Committee had considered, 
at the request of the Conference, two amendments 
relating respectively to articles 44 and 57. It had 
decided to make no change in article 44 but had made 
afew changes in article 57. 
25. Article 442 was entitled"Specificrestrictionson 
authority to express the consent of a State". The 
Conference had adopted the Drafting Committee's text 
for that article but had referred to itadrafting amend
ment by Spain (ABCONF.39BE.26) to reword the 
article to read: 

The omission by a representative expressing the consent of 
his State to be bound byatreaty to observeaspecific restriction 
imposedbyhis State ontheauthori tygrantedtohim for that 
purposemayno^ be invokedas invalidating the consent unless 
the restriction was notified to the other negotiating States 
prior to his expressing such consent. 

26. TheDraftmgCommitteehadconsideredthatthe 
Spanishamendmentgaverisetoanumber of drafting 
difficulties. IntheFrench and English versions, the 
subject of the sentencewasalong way fromtheverb 
and it did not seem possible to improve the translation 
of the original Spanish in that respect. The expression 
"his State" was perhaps somewhat unfortunate. It 
referred to the "representative", but it sometimes 
happened in modern practice thataState was represent-
edby apersonwho was notanationalof that State. 
Finally, the word "imposed", referring to "specific 
restriction"had created somemisgivings. For those 
reasons, the Committee could not recommend the 
adoption of the Spanish amendment to article 44. 
27. The new text proposed for article 57 read: 

^ B ^ 5 B 

1. A material breach of a bilateral treaty by one of the 
parties entitles the other to invokethebreachasaground for 
terminating thetreaty or suspending its operation inwhole or 
in part. 

2. Amateri^lbreachof amul t i la tera l t rea tybyoneof the 
parties entitles: 

(^) The other parties by unanimous agreement to suspend 
the operation of the treaty in whole or in part or to terminate it 
either: 

^For the discussion of article 44, seel8th plenary meeting. 

(i) In the relations between themselves and the defaulting 
State, or 

(ii) As between all the parties^ 
(^) Aparty specially affected by thebreachtoinvoke it as 

ground for suspending the operat ionofthetreatyinwhole or 
in part in the relations between itself and the defaulting Stated 

(̂ ) Any party other than the defaultingStatetoinvoke the 
breach as aground for suspending the operationofthetreaty 
inwholeorinpartwithrespect toi tself i f the treaty is of such 
a character that a material breach of its provisions by one 
party radically changes the position of every party with respect 
to the further performance of itsobligations under thetreaty. 

3. A material breach of a treaty, for the purposes of the 
present article, consists in: 

(^)Arepudiation of the treaty not sanctioned by the present 
Conventions or 

(^)Theviolationofaprovisionessentialto the accomplish
ment of the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to any 
provision in thetreaty applicable in the event of abreach. 

5. Paragraphs I to 3 do not apply toprovisions relating to 
theprotectionof thehumanpersoncontainedintreat iesof a 
humanitarian character, inparticular to provisionsprohibiting 
any form of reprisals against persons protected by such treaties. 

28. TheDraftingCommitteehad originally submitted 
a text for article 573consisting of four paragraphs. At 
the 21st plenary meeting,theConferencehad accepted 
anumber of drafting changes proposed by theUnited 
kingdom (ABCONF.39BE.29) andhad adoptedthe 
principle contained inaSwissamendment(ABCONF.39B 
E.31) which it had requestedtheDrafting Committee 
toconsiderinthelightof thediscussion. The Swiss 
amendment wasto addaparagraph5,reading: 

The foregoing paragraphs do not apply to provisions relating 
to the protection of the human person contained in conventions 
and agreements of ahumanitariancharacter, in particular, to 
rules prohibiting any form of reprisals against protected persons. 

29. The Drafting Committee had noted that paragraph4 
already began with the words "The foregoing para
graphs . . . " , and read: "Theforegoing paragraphs 
are without prejudice to any provision in the treaty 
applicableinthe event of abreach". Inviewofthe 
finalwords of paragraph5,the Draftmg Committee had 
assumed that it had not been the Conference's intention 
to remove the provisions of that paragraph fromthe 
scope of application of paragraphs, and it had there
fore replaced thewords" The foregoing paragraphs" 
at the beginning of paragraph5bythewords"Para-
g r a p h s l t o 3 " . Bearmg in mind the definitions given 
in article2,the Drafting Committeehadreplacedthe 
expression "conventions and agreements" by the 
word "treaties", had substituted the word "provi
s i o n s " ^ the word"rules", and after inverting in 
the Englishversionthe order of the words"protected 
persons",hadaddedattheendof theparagraphthe 
words" by such treaties". 

30. Mr. ROSENNE (Israel) said that it was his delega
tion's understanding that the meaning of the intro-

3 F o r this text, and the discussionof articles 57, see2Ist 
plenary meeting. 
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ductory phrase in paragraph2(^) as now submitted by 
the Drafting Committee was that the other parties 
mightbyunanimousagreementsuspendthe operation 
of the treatymwholeormpart or terminate it in whole 
or in part. 
31. The PRESIDENT said that, if there were no 
objection, he would take it that the Conference agreed 
to adopt article 57 as amended by the Drafting 
Committee. 

32.The PRESIDENT suggested that, if there were no 
objection, the draft resolution relating to article 1, 
contained inparagraph 32of thereportof theCom-
mittee of the Whole on its work at the first session 
(ABCONF.39B14), might be considered as unanimously 
adopted. 
33. Mr. ROSENNE (Israel) said that if the draft 
resolution wereput to thevote ,h is delegationwould 
abstainbecause it was not convinced thatthe matter 
wasreallyripeforthefurtherstudycontemplatedby 
the resolution, and hedidnot wish to commit his delega-
tion'sposition incase themattershouldbe discussed 
by the General Assembly. 
34. Mr. BEIX (Sweden) saidthathis delegation had 
no objection to the substance of the draft resolution. A 
number of pointsof a draftingnaturehad, however, 
been made on behalf of the International Bank for 
Reconstruction andDevelopment, which had not yet 
been considered by me Drafting Committee. Hethere-
foremoved thatadecisiononthedraftresolutionbe 
postponed inorder that he might have time to submit 
adrafting amendment. 
35.ThePRESIDENTsaid that the decisiononthe 
draft resolution would accordmglybepostponeduntil 
the following dayB 

Election ofamember of the Credentials Committee 

36.The PRESIDENT said that the Conference had to 
electamember of the Credentials Committee to replace 
the representative of Mali, who was absent. He 
suggested that the representative of the United Republic 
of Tanzania would beasuitable replacement. 

The meeting rose at5p.m. 

4 See 32nd plenary meeting. 

THIRTY-FIRST PLENARY MEETING 

Tuesday, 20 May 1969, at 11 a.m. 
President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (resumed 
from the previous meeting) 

Statement by the Chairman of the Drafting Committee 
on the declaration on the prohibition of military, poli
tical or economic coercion in the conclusion of trea
ties and related resolution 

1. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that, at its 20th plenary meeting, the Con
ference had adopted a declaration on the " Prohibition 
of the threat or use of economic or political coercion 
in concluding a treaty " and a related resolution. As 
the Conference had requested, the Committee had 
reviewed the wording of the declaration and the resolu
tion and was submitting a new text incorporating the 
drafting amendments it had made. It read as follows: 

Declaration on the prohibition of military, 
political or economic coercion in the conclusion of treaties 

The United Nations Conference on the Law of Treaties, 
Upholding the principle that every treaty in force is binding 

upon the parties to it and must be performed by them in good 
faith, 

Reaffirming the principle of the sovereign equality of States, 
Convinced that States must have have complete freedom in 

performing any act relating to the conclusion of a treaty, 
Deploring the fact that in the past States have sometimes 

been forced to conclude treaties under pressure exerted in 
various forms by other States, 

Desiring to ensure that in the future no such pressure will 
be exerted in any form by any State in connexion with the 
conclusion of a treaty, 

1. Solemnly condemns the threat or use of pressure in any 
form, whether military, political, or economic, by any State in 
order to coerce another State to perform any act relating to 
the conclusion of a treaty in violation of the principles of the 
sovereign equality of States and freedom of consent; 

2. Decides that the present Declaration shall form part of the 
Final Act of the Conference on the Law of Treaties. 

Resolution relating to the declaration on the prohibition of 
military, political or economic coercion in the conclusion of 
treaties 

The United Nations Conference on the Law of Treaties, 
Having adopted the Declaration on the prohibition of military, 

political or economic coercion in the conclusion of treaties 
as part of the Final Act of the Conference, 

1. Requests the Secretary-General of the United Nations to 
bring the declaration to the attention of all Member States and 
other States participating in the Conference, and of the principal 
organs of the United Nations; 

2. Requests Member States to give the Declaration the 
widest possible publicity and dissemination. 

2. With regard to the title of the declaration, the Com
mittee had considered that in the phrase " threat or 
use of coercion " the word " coercion " alone should 
be kept since a threat was one form of coercion. 
Moreover, as operative paragraph 1 referred to pressure 
in any form, " whether military, political or economic " 
those three adjectives should be reproduced in the title 
in that order. Lastly, the word " treaty " after " con
clusion of " should be in the plural, since the declara
tion related to the conclusion of treaties in general, not 
to the conclusion of a particular treaty. 
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3. With regard to the preamble to the declaration, the 
Committee had thought that the ideas formerly expressed 
in the fourth, fifth and sixth paragraphs might be 
expressed more concisely in two paragraphs. 
4. In operative paragraph 1 of the declaration the Com
mittee had inserted the word " whether " after the words 
" in any form " for reasons of style. 
5. In the resolution the Committee had altered the 
wording of the preamble so as to incorporate the im
provements it had made in the title of the declaration. 
It had also made some drafting changes in each of the 
language versions. 

6. The PRESIDENT said that, in the absence of objec
tions, he would regard the declaration on the prohibi
tion of military, political or economic coercion in the 
conclusion of treaties and the related resolution as 
having been adopted. 

It was so agreed. 

TEXT OF THE PREAMBLE SUBMITTED BY THE DRAFTING 
COMMITTEE 

Vienna Convention on the Law of Treaties 

The States Parties to the present Convention, 
Considering the fundamental role of treaties in the history of 

international relations, 
Recognizing the ever-increasing importance of treaties as a 

source of international law and as a means of developing 
peaceful co-operation among nations, whatever their constitu
tional and social systems, 

Noting that the principle of good faith and the pacta sunt 
servanda rule are universally recognized, 

Affirming that disputes concerning treaties, like other interna
tional disputes, should be settled by peaceful means, 

Recalling the determination of the peoples of the United 
Nations to establish conditions under which justice and respect 
for the obligations arising from treaties can be maintained, 

Having in mind the principles of international law embodied 
in the Charter of the United Nations, such as the principles 
of the equal rights and self-determination of peoples, of the 
sovereign equality and independence of all States, of non
interference in the domestic affairs of States and of the prohibi
tion of the threat or use of force, 

Believing that the codification and progressive development 
of the law of treaties achieved in the present Convention will 
promote the purposes of the United Nations set forth in the 
Charter, namely, the maintenance of international peace and 
security, the development of friendly relations and the achieve
ment of co-operation among nations, 

Have agreed as follows: 

7. The PRESIDENT invited the Chairman of the 
Drafting Committee to introduce the text of the 
preamble to the convention prepared by that Com
mittee.1 

^Amendments were submitted by the Netherlands and 
Costa Rica (ABCONF.39BL.42 and Add.l); Sweden (AB 
CGNF.39BL.43); Ecuador (ABCONF.39BL.44); Switzerland 
(ABCONF.39BL45). 

Proposed texts for the preamble had been submitted to 
the Drafting Committee by Mongolia and Romania (AB 
CCNF.39BL.4) and Switzerland (ABCONF.39BL.5 and Corr.l). 

8. Mr. YASSEEN, ChairmanoftheDrafting Com
mittee, saidthat, in accordance with the Conference's 
instructions, theDraftingCommitteehad drawnup a 
draft preamble. The draft was based on two proposals, 
one submitted by Mongolia andRomania(ABCONF.39B 
L.4)andtheotherbySwitzerland(ABCONF.39BL.5and 
Corr.l), and on suggestionstransmitted directly to the 
Committee by the Australian delegation. 
9. Some members of the Drafting Committee had 
suggested the addition of the following paragraph: 

^ ^ ^ ^ that the benefits of international co-operation 
should be ensured to all and that every State has the right to 
enter into international treaty relations. 

10. Agreement could not,however,be reached on the 
inclusion of that paragraph. 

11. Mr. HOUBEN (Netherlands), introducing the 
amendment (ABCONF.39BL.42 and Add.l) of which 
his delegation andthe delegationof CostaRica were 
co-sponsors, said that the sixth paragraph of the 
preamble submitted by the Drafting Committee,which 
listed some of the major principles of international law 
embodied in the Charter, should also expressly mention 
universal respect for, andobservanceof,human rights 
and fundamental freedoms for all. 
12. There seemed to be no needtostressthegrowing 
importance of human rights in inter-State relations and 
asasubject-matter of international conventions. Res
pect for human rights was one of the main foundations 
of peace and justice. The United Nations Charter was 
based essentially ontherecognition of the equal and 
inalienable dignity and rights of the human person. 
That notion appeared in particular in the second para
graph of the preamble to the Charter, in Articlel(3), 
in Article 13 (1^) and in Article 55 (^). 
13. Sincetheproclamation of theUniversalDeclara-
tionof Human Rights alargenumber of instruments 
hadbeenadoptedelaboratingonthemajor principles 
in the Declaration, in particular, the International 
ConventionontheEliminationof All Forms of Racial 
Discriminations the International Covenant on Civil 
and political Rights^and the International Covenant on 
Economic, Social and Cultural Rights^ The unanimous 
adoption of the last two instruments by the General 
Assembly wasamilestonein the effortsof theUnited 
Nations to ensureuniversalrespect for human rights. 
Other instruments relating to human rights hadbeen 
adopted withinregional organizations. In particular, the 
European Convention for the Protection of Human 
Rights and FundamentalFreedoms^concluded at Rome 
withintheframeworkof the Councilof Europe, had 
becomealivingrealityinintra-European relations. 
14. The adoption of those instruments showed that the 
international community was becoming increasingly 
awarethateffectiverespectforhumanrightsmustbe 

2 For text, see annex to General Assembly resolution 2106 
(XX). 

3 For text, see annex to General Assembly resolution 2200 
(XXI). 

« Ibid. 
5 United Nations, Treaty Series, vol. 213, p. 221. 



170 Plenary meetings 

ensuredinState practice. The international community 
was coming increasingly to consider itself entitled to 
judgewhether States were or werenot respecting the 
norms of the most fundamental human rights. Itwas 
perhaps there above all that the area which, under 
Article2(7) of the charier,wasessentiahy within the 
domestic jurisdiction of States was progressively narrow
ing. The importanceof therelationship betweenthe 
codificationof human rights,their progressive develop
ment andthelaw of treaties scarcely needed stressing. 
It was to be noted that violation of fundamental human 
rights hadprobablybeentheexamplemost frequently 
citedduringthediscussionsonarticle50. Ascertain 
human rights did indeedbelong to thenotion of ^ 
^ ^ ^ ^ t h e Conference would expose itself to justifiable 
criticismif it werenottoembody inthepreamble to 
the convention the principle of respect for human 
rights, the more so since other principles of interna
tional law hadbeen included andcertainly not all of 
themcouldberegarded asbeing likely t o i n v o l v e ^ 

15. It should also be borne in mind that the Conference 
had adopted the Swiss amendment to article 57 (AB 
CONF.39BL.31), the effect of which was that the pro
visions of that article concerning the right to invokea 
breach asaground for terminatingatreaty or suspend
ing itsoperationdid not apply totreaties of humani
tarian character. 

16. Mr. REDONDO-GOME^ (Costa Rica) said that 
his delegation had becomeasponsor of the Netherlands 
amendmentbecauserespect forhuman rights wasone 
of the Costa Rican nation's essential beliefs. 

17. Mr. EEI^(Sweden) said that his delegation served 
on the Draftmg Committee and had participated in the 
work of the sub-committee on the preamble. Its 
amendment (ABCONF.39BL.43) did not mean that it 
disapproved of the Drafting Committee's text. 
18. The seventh paragraph of that text contained a 
reference to the purposes of the United Nations, as set 
forth in Articlel( l) of the Charter. Oneofthepur^ 
poses enumerated in that paragraph of the Charter was 
not, however, included in the seventh paragraph of the 
Drafting Committee'stext — the settlement of interna-
tionaldisputesby peaceful means. Thatwasbecause 
the Draftmg Corrrmittee had thought that the settlement 
of international disputes by peaceful means was so 
important that it should be mentioned in a separate 
paragraphof the preamble. Theprinciplehad there
fore found expression in the fourth paragraph. 

19. His delegation nevertheless thought that in the 
fourth paragraph of the preamble the Conference should 
closely follow the wording of Articlel(l), of the Char-
ter,whichprovidedthatintemationaldisputeswereto 
be settled by peaceful means and" in conformity with 
theprinciples of justice and international law". His 
delegation's amendment wasmkeepmgwiththeideas 
the Draftmg Connnittee had had in mind when drawing 
up the text of the preamble. 

20 Mr. RUEGGER (Switzerland) said that his delega
tion's amendment (ABCONF.39BL.45)reflectedatra-

ditionexemplifiedinparticularbytheConventionson 
the Law of the Sea and the Conventions on Diplomatic 
Relations and on Consular Relations. The Swiss dele
gation thought that consideration should be given to 
precedents and practice on the subject. 
21. Admittedly, the Conference had succeeded in 
reducinganewandsubstantialpartof customarylaw 
to writing;butgaps remained, so that occasionally it 
was still necessary, in the practice of international rela-
tions,tofallbackoncustom. 

22 Mr. ALCI^AR-CASTILLO (Ecuador), intro
ducing his delegation's amendment (ABCONF.39BL.44), 
saidthatthelegaleffectof preambles tointemational 
conventions had long beenasubject of academic contro
versy. The opinion had finally prevailed that the 
preamble was to be considered as anintegralpartof 
thetreaty, mother wordsthatitbecame asourceof 
legal obligations. That was his delegation's view of 
the preamble proposed to the Conference. 
23. Thethirdparagraphstatedthattheprincipleof 
good faith and the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ m l e were univer
sally recognized; hisdelegationwasgladtoseethata 
distinctionhadbeenmadebetween aprinciple and a 
rule. Good faith wasaprmciple which governed con-
tractualactsand which must inevitablyberefiected in 
theintentions of the contracting parties, inthenature 
of the obligations contractedandintherighttoinsist 
that they be respected. In the past, the policy of 
powerfulStateshadbeentofosterthebelief that the 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule was sacrosanct, so as to conso
lidate their position of strength. The peremptory norms 
of international law which, regardless of the will of 
States, governed the international legal order, limited 
the legal effect of the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule, and that 
fact was fully recognizedinthe preamble. 
24. His delegationconsidered,however, that thethird 
paragraphwas incomplete. During thedebate onar-
ticle2in the Committee of the Whole, it had submitted 
an amendment (ABCONF.39BC.lBL.25BRev.l) propos
ing, ^ ^ ^ ^ , the additionof the words"freelycon-
sented t o " in the definition of the term "treaty". 
The substance of that amendment had met with no 
objection, anditwasthereforegenerally acceptedthat 
freedom of consent wasalegal principle which governed 
contractual acts asaperemptory and fundamental rule. 
The only objection whichhad beenput forward was 
that ariicle2did not give general definitions, but speci-
fiedthe meaning given to certainterms in the conven
tion. His delegation had accepted that argument at the 
time,but had reserved the right to revert to the matter 
when the preamble was discussed. Itwas convinced 
that the objectionraised in connexion with article 2 
wasnotvalidinrespect of thepreamble, whichdealt 
with general concepts. The purpose of the Ecuadorian 
amendment was to ensure that the universal recognition 
of theprinciple of good faith and t h e ^ ^ ^ ^ ^ r ^ ^ -
tB^^^rulealsocoveredanotherlegalprinciple, which 
unquestionably had mandatory force. 

25.Withregard to theSwiss amendment (ABCONF.39B 
L.45),he said that intheintemationalsphere,custom 
had often been imposed by powerfulStates; there had 
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been certainunacceptable practices which it was still 
impossible to forget. But, with the development of 
treaty law as a source of general international law, 
especially after the international community had become 
legally organized through the Leagne of Nations, custo
mary practice tendedtofind its sourceintreaty rules, 
in other words treaty rules acquiredauniversal dimen
sion asaresult of custom. For those reasons his dele
gation accepted the Swiss amendment. 
26. The Ecuadorian delegation also supported the 
Swedish amendment (ABCONF.39BL.43); itwas ofpar-
ticular importance because it reproduced the rule set 
forth in Articlelof the United Nations Charter. That 
rule had been included inthe Charter as aresult of 
the efforts of smallStates anddespitethe opinionof 
the Dumbarton Oaks experts who, on the pretext of 
political realism, had advocated the maintenance of 
internationalpeace andsecurity at any price, even at 
theexpenseofjusticeand international law. 
27. His delegation further supported the amendment by 
theNetherlands and Costa Rica(ABCONF.39BL.42 
and Add.l), which introduced theidea of theobser-
vance of human rights and fundamental freedoms. 
28. Hehopedthat thetext of thepreamble, as well 
as the amendmentssubmitted, wouldbe adopted. 

29. Mr. PELE (Romania) said that the preamble to an 
internationalconventionwasimportant,becauseitwas 
from the preamble that the significance of the provisions 
andtermsof theconventionshouldbecomeapparent. 
The draft preamble submitted bythe Drafting Committee 
fulfilled that basic function. By its reference to the 
roleof treaties inthe historyof international relations, 
the proposed text drew attention to the use which peoples 
had made of the agreementsand conventions towhich 
theyhad had recoursesincethe earliest stage of their 
existence as organized human communities. The devel
opment of international society had confirmed the 
ever-increasing importance of treaties as a source of 
international law and asameans of developing peaceful 
co-operation between States, whatever their constitu-
tionaland social systems. Thatwasboundtobethe 
case, sinceatreaty was the outcome of the free exercise 
of the will of States as sovereign entities. It rested 
on the recognition of certain rules of international con-
duct,mthe absence of which law and peaceful co-opera-
tionbetweenStates would be impossible. With that 
in mind,the preamble stated that the principle of good 
faith and the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule were universally 
recognized. 

30. The draft preambleemphasized afact which was 
essential for treaty law asawhole, namely that the ^ ^ ^ 
^ ^ ^ ^ ^ ^ r u l e represented the application of the 
principle of good faithtotheperformance of treaties. 
That principleheld good at all stages in the existence 
ofatreaty, including conclusion, entry into force, inter
pretation and termination. 
31. Treaty relationsbetweenStatescouldbe built up 
onthe sohdfoundationprovidedby theprinciplesof 
international law embodied in the United Nations 
Charter. In essence, thoseprinciples were the equal 
rights andself-determinationof peoples, the sovereign 

equality and independence of States,the prohibition of 
thethreatoruseof force, andnon-interferenceinthe 
domestic affairs of States. The international person
ality of States, and hence their capacity to conclude 
treaties and freely to consent tobeboundby treaties, 
were inconceivable without the strict observance of those 
principles, which were of universal application. His 
delegation was convinced that the codification of treaty 
law would serve the cause of justice in international 
l ifeandthushelpto maintain internationalpeace and 
security and develop friendly relations and co-operation 
among States. 

32. His delegation noted with satisfaction that the 
draft preamble took into account certain ideas by which 
it hadbeenguided when, jointly with theMongolian 
delegation,ithadproposedadraftpreamblefor con-
siderationbytheDrafting Committee (ABCONF.39B 
L.4). It nevertheless thought that the preamble should 
also embody the principe expressed in the text submitted 
byMongoliaandRomania,namelythatevery State, in 
conformity withtheprinciple of thesovereignequality 
of States, had the right to participate in the conclusion 
of multilateraltreaties of concerntothe international 
community in general. The inclusionof that principle 
in the preamble would give the convention the breadth 
which, as an instrument of universal application, it 
ought to have. His delegation would nevertheless 
support the additionalparagraph whosemclusionhad 
been proposed by some members of the Drafting Com
mittee, which stated that the benefits of international 
co-operation should be ensured to all and that every 
State had^the right to enter into international treaty rela
tions. Inthe light of what he had stated, theRoma-
nian delegation approved the draft preamble submitted 
by the Drafting Committee; it was rich in substance and 
accorded well with the convention as awhole. 

33. Mr. AL^ARE^ (Uruguay) said he wished to refer 
to the considerations that had weighed with the Drafting 
Committee in draftingthe proposed wording. The main 
point it had borne in mind was that the preamble 
formed part of the context of the convention and that it 
was of great importance for the purpose of interpreting 
the instrument. Consequentlyanatural legal link must 
be maintained between the preamble and the actual text 
of theconventionby including only what was strictly 
necessary, and makingacareful choice of the formulas 
and terms used. The text was accordingly based on 
the terminology used in the United Nations Charter. 
In addition, an effort had been made to provideashort, 
concise and objective text which would bring out as 
clearly as possible the true meaning of treaties as a 
source of international law, their importance in the 
development of international relations, and thesignifi-
cance of the work of codification and progressive devel-
opmentof international law. Consequently therehad 
beenadehberate exclusion of any ideas which, however 
well-founded, were extraneous to the convention, or 
which might introduce an element of confusion into its 
interpretation and weaken the basic principles set forth, 
or which mightbe regarded as superfluous. In short, 
the aim had been to draft an eminently legal preamble 
for a convention whose content was eminently legal. 
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It was in the light of those considerations that the dele-
garionof Uruguay had examined the amendments pro
posed. 
34. With respect to the amendment by the Netherlands 
andCostaRica(ABCONF.39BL.42andAdd.l),hesaid 
that the sixth preambular paragraph listed the principles 
of international law embodied in the United Nations 
Charter, which ithadbeenconsidered appropriate to 
refer to for the purposes of the convention. The Draft
mg Committeehad thereforefollowedthetextof Ar-
ticlesland2oftheCharter,whichweretobefoundin 
Chapter I, entitled"Purposes and Principles". His 
delegation had no objection to the inclusion of the 
words "and of universal respect for, and observance 
of, human rights and freedoms for all",but he wished 
to point out that those words appeared not in Articlesl 
and2of the Charter but in Article 55,which was part 
of Chapter IX,"Intemational economic and social co
operation". It would bebet ter toadheretothe lan
guage used in Articles 1 and 2, in order to keep a 
uniform terminology. He understood that the Draftmg 
Committee had not wished to include that principle 
because it had no special link with the conventions 
35. His delegation would support the Swedish amend
ment (ABCONF.39BL.43)becauseit correspondedto 
Article 1(1) of the Charter, which provided that interna-
tionaldisputes shouldbesettlednot onlyby peaceful 
means,butalso"in conformity withthe principles of 
justice and international law". The amendment intro
duced a constructive element into the preamble, and 
faitlrfully reproduced the language of the Charter. 
36. The notion of free consent embodied in the amend
ment by Ecuador (ABCONF.39BL.44) was undoubtedly 
wellfounded,butitwouldbebettertoincludeitina 
separate paragraph concernmg the conditions governing 
the validity of treaties. It wasanotion that was quite 
different incharacterfromtheprinciple of good faith 
and the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ rule referred tomthe third 
paragraph. 
37. He regretted that his delegation would be unable to 
supporttheSwissamendment(ABCONF.39BL.45). He 
did not believe the amendment refiectedlegalreality, 
and it would introduce an element of confusion into 
the preamble. Ouestions not expressly regulated by 
theprovisionsof theconventionwouldcontinuetobe 
governed by the general rules of international law, 
regardless of their source, in conformity with Ar
ticle 38 of the Statute of the linternational Court of Jus
tice. 

38. Mr. MARESCA (Italy) congratulated the Draftmg 
Committee on its text. All the amendments before the 
Conference had merits of their own and deserved 
careful examination. 
39. His delegation supportedthe Swedishamendment 
(ABCONF.39BL.43), since it believed that it was essen-
tialthatdisputesshouldbesettledby peaceful means 
and in conformity with the principles of justice and 
international law. If the Conference succeeded in 
agreeing on an article to replace article 62 ^ , the 
situationwouldbeclearer,butitwouldbeaswellto 
statethatprmcipleatthebegirminginorder toshow 

that it was one of the essential elements in the structure 
of the convention. 
40. There were reasons of tradition and of law, as well 
aspractical reasons, to recommendthe Swiss amend
ment (ABCONF.39BL.45). Tradition had its value 
andwas embodied in such instruments as the Conven
tions onDiplomaticRelations and onConsularRela-
tions. From the legal point of view, the rules of custo
mary law were of cardinal importance; the Conference 
had tried to make rules that would cover everything, but 
even soit had left many matters aside. Therulesof 
customary lawexisted, and it was desirable to state at 
the outsetthat thoserules would continue to govern 
questions which had not been expressly regulated by 
theprovisionsof theconvention. Fromthepractical 
pomt of view,me competent departmentsmMinistries 
of Foreign Affairs wouldfind it useful to be able to have 
recourse totherulesofcustomarylawincaseswhere 
the convention gave no guidance. The final paragraph 
of the preamble totheconventionwould thus refer to 
certainruleswhichremainedvalid, and the Swiss amend
ment therefore deserved support. 

41. Mr. I^OULICHE^ (Bulgaria) said the legal impor
tance of the preamble to the convention should be 
stressed,sinceit set out the aims agreeduponbythe 
parties when concluding the convention and recited in 
general terms some of the basic elements on which the 
law of treaties was based. It would therefore be of 
great importancefortheinterpretationof theconven
tion. 
42. Themerit of the Drafting Committee's proposed 
preamble was that itlaidstress on certain extremely 
important aspects of the law of treaties, and at the same 
time itsarrangementfollowedthat of the introductory 
texts of the major instruments of codification drawn up 
in recent years, such as the Convention on the Law of 
the Sea andthoseonDiplomatic and Consular Relations. 
43. The draft preamble should, however, be completed 
by including the principle stated in the proposal by 
Mongoha and Romania (ABCONF.39BL.4), that every 
State had the right to establish international treaty rela
tions. It was infortunatethat that idea had notbeen 
accepted bythe Draftmg Committee, since it wasabasic 
right of every State andamanifestation of the principle 
of the sovereign equality of States and of their right and 
duty to participate in internationalco-operation. The 
importanceof that element to thelawof treaties was 
evident and it should haveaplace in the preamble to 
theconvention. 
44. His delegation also considered that it shouldbe 
affirmed in thepreamble that the rules of customary 
internationallaw would continue to governquestions 
not expressly regulated by the provisions of the conven
tion. That ideahad been embodied inthe draftby 
Mongolia and Romania and was reproduced in the 
Swiss amendment. 
45. The Bulgarian delegation had no objection to the 
amendments submitted bySweden,by theNetherlands 
andCosta Rica, and byEcuador. 

46. Mr. OE CASTRO (Spain) said his delegation was 
highly satisfiedwiththe draft preamble submittedby 
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the Drafting Committee. As eachof the amendments 
had characteristics of its own, he would examine them 
in turn. 
47. The purpose of the amendment by the Netherlands 
and Costa Rica (ABCONF.39BL.42 and Add.l) was to 
complete thelist of theprinciples and rules of a ^ 
^ ^ ^ character listed inthe sixthparagraphof the 
preamble. The new example given was anexcellent 
one and his delegation had no objection tothe amend
ment. 
48. The Swedish amendment (ABCONF.39BL.43) was 
inconformitywiththeviews andwishes of theinter-
nationalconrmunity,which held that to proclaim prin
ciples was not enough; they must be respected in prac-
tice and put into effect by means of appropriate 
procedures. The Spanish delegation supported the 
proposal. 
49. His delegation could not accept the amendment 
by Switzerland (ABCONF.39BL.45). The intention in 
the amendment was apparently to exclude the principles 
of law referredtoin Article 38 of the Statute of the 
International Court of Justice and also to modify what 
had already been adopted in article77; for the refer
ence in article77to customary lawhad been replaced 
byareference to the rules of international law because 
it had been thought necessary to includeareminder of 
the existence of the generalprinciples of law. 
50.The amendment byEcuador(ABCONF.39BL.44) 
widened the scope of the convention byareference to 
"free consent". Thereferencetothatnotionestab-
lishedalink between the preamble and P a r t ^ o f the 
convention. 
51. The paragraph which some members of the Draft
ing Committeehadbeen in favour of adding^repro-
duced an idea put forward by Mongolia and Romania, 
and mentioned also in the draft resolution proposed by 
Spain (ABCONF.39BL.38). The Spanish delegation 
would be glad to seeareference to that principle either 
in the preamble or in the form of aresolution. 

52. Mr. NYAMDO (Mongolia) said that his delegation 
had tried to participate to the utmost in the Conference's 
work and, in conjunction with the Romanian delegation, 
hadsubmittedadraftpreamble(ABCONF.39BL.4). It 
had noted with satisfaction, in reading the draft preamble 
submittedby theDraftingCommittee, that the Com
mittee had adopted almost all the basic ideas set outin 
the Mongolian and Romanian draft. The preamble 
was a very important element in a convention, since 
it gave an indication of the spirit and essential meaning 
of what had been agreed. 

53. His delegationwouldalsosupporttheparagraphs 
which had notbeen included inthe proposal indocu-
mentABCONF.39BL.4andhadbeen addedby the 
Draftmg Committee. Inparticular, the second para
graph of the preamble was very useful, for it accurately 
reflected the existing situation with regard to the devel
opment of treaty relations. International agreements 
wereindeed an important sourceof international law. 
His delegationwould not oppose rhe fourth paragraph 

^See above, para. 9. 

of the preamble, since it had always considered that dis
putes should be settled by peaceful means. 
54. Unfortunately,there was one question upon which 
the members of the Drafting Committeehadnotbeen 
able to agree, namely the right of every State to parti
cipate in international treaties. The proposed addi-
tionalparagraph was acompromise solution, andhis 
delegation of course preferred the wording in the draft 
preambleproposedbyMongoliaand Romania, but it 
would nevertheless support the compromise formula. 
55. So far as the amendments were concerned, his dele
gation was in favour of the Swiss proposal (AB 
CONF.39BL.45). 

56. Mr. lO^ARNEY (United States of America) saidhe 
supported the amendment by the Netherlands and Costa 
Rica (ABCONF.39BL.42 and Add.l). His delegation 
was also of the opinion that the wording of the preamble 
to the convention should be brought into line with that 
of the Charter, as proposedinthe Swedish amendment 
(ABCONF39BL43). 
57. Hehadbeenimpressedby thelogicof theUru-
guayanrepresentative'sanalysis andwas convinced by 
his arguments. He was therefore unable to support 
either the Swiss amendment (ABCONF.39BL.45) or the 
amendment by Ecuador (ABCONF.39BL.44). 
58. It was not clear to his delegation whether the addi
tional paragraph mentioned by the Chairman of the 
Drafting Committee was formally before the Conference 
as an amendment to the proposed preamble. Some 
speakers appeared to be acting on that assumption. If 
thatwasindeedthecase,his delegationwouldoppose 
the addition of the paragraph,becauseit considered it 
to be a political provision introduced from political 
motives. It added nothing to the text of the preamble 
and prejudged the whole question to which it related. 
59. Turning to the last paragraph of the Draftmg Com
mittee's text, he said that it was his firm conviction that 
" the codification andprogressive development of the 
lawof treaties achieved inthe . . . Conventionwill 
promote the purposes of the United Nations". He 
hoped,inparticular, that the Conference would solve 
the problems still to be overcome on the question of the 
settlement of disputes. In that connexion, it had been 
suggested atprevious meetings thatthe United States 
had never really wanted the Conference to beasuccess 
and had never really worked towards that end. He 
wished to state most emphatically that such insinuations 
were completely baseless. The United States delega
tion had spared no effort to enable the Conferences 
solve the problem of the settlement of disputes. That 
wasproof of its sincere interest inasuccessfulConfer-
ence and Convention. It still hoped that the efforts 
to achieveapositive result, towards which it had consis-
tentlycontributed,would be successful. 

60.Mr.NASCIMENTOESIL^A(Brazil)saidthat 
the preamble submitted by the Draftmg Committee, 
followingausefulinitiativebyMongolia and Romania 
(ABCONF.39BL.4), was most satisfactory. 
61. However, fromthe very outset theBraziliandele-
gation had been surprised to find that the preamble 
contained noreference to customary international law, 
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abasic principle which was constantly mentioned in thê  
preambles to international conventions. His delegation 
hadbeen about to submit an amendmentdesignedto 
remedy that oversight, only to find that Switzerland had 
already done so (ABCONF.39BL.45), as it had in 1961 
in connexion with the Convention on Diplomatic Rela
tions and agam in 1963 in connexion with the Conven-
tion on Consular Relations. 

62. Since customary international lawhadbeen men
tioned inthepreamble to those Conventions, it ought 
to be referred to in the convention on the law of treaties. 
The absence of any reference to it might create confu-
sionwhenthe convention wasbeing interpreted inthe 
future. If customary international law had not been 
mentioned in the earlier conventions, it might have been 
held that there was no needfor areference to it in 
the present convention. Asitwassuchareferencewas 
unavoidable. 

63. Some representatives had argued that there were 
other sourcesof international law; referencehadbeen 
made, for instance, to the!928 Havana Convention on 
Treaties. TheHavanaConventionwouldcontinueto 
apply under article 26 of theconventiononthelaw 
of treaties. Moreover, under article 34 of the conven
tion on the law of treaties, the Havana Convention 
would also apply to the many States which had not yet 
ratified it. 
64. He wouldalsoremindthe Conference that, when 
article77 was being discussed in the Committee of the 
Whole, therepresentativeof Spain hadobservedthat 
the expression "customary international law" was 
broad enough to encompass certain supplementary 
sources of law; the statute of the International Law 
Commission included among those sources the deci
sions of national and international courts. TheBra-
ziliandelegationconsideredthat the Swiss amendment 
(ABCONF.39BL.45) shouldbe adoptedunanimously. 
65. His delegation also supportedthe amendment by 
theNetherlands and Costa Rica (ABCONF.39BL.42 
and Add.l) for the reasons that had led the Conference 
to adopt the Swiss amendment which now formed part 
of the convention as paragraph5of article 57. 

66. Mr.YASSEEN (Iraq) said he had no objection to 
the amendment by the Netherlands and Costa Rica (AB 
CONF.39BL.42andAdd.l) and would vote for it. He 
wouldalsovoteinfavourof the Swedish amendment 
(ABCONF.39BL.43). 
67. With regard to the Ecuadorian amendment (AB 
CONF.39BL.44),theideawhichitsoughtto empha
size w ^ already implicit inthenotionof good faith. 
Moreover, awholeseriesof articles of theconvention 
were concerned with "consent" to be bound by a 
treaty. However, the idea was perhaps worth men-
tioninginthepreambleitself and he would therefore 
vote in favour of the amendment. 
68. TheparagraphproposedmtheSwissamendment 
(ABCONF.39BL.45) had beenincluded in the two codi
fication conventions signed at Vienna in 1961 and 1963. 
The subject in question belonged to the general theory 
of law and the general principles of international law. 
There wasnogreat objection toareferencetocusto-

тагу law in the convention on the law of treaties since 
there were precedents for it,but the wording proposed 
bySwitzerland,whichwasthatusedinthetwo^ienna 
Conventions, was not sufficiently exact and precise. The 
word"expressly"wasopento criticism, for the rules 
which apphed were subject to interpretation and the 
questions whicharose were settled eitherdirectly— in 
other words, "expressly" — or indirectly, in other 
words"implicitly". An implicit rule was as valid as 
an explicit rule. The word"expressly"would be pre
judicial to the convention smce it would unduly limit its 
scope. The Swiss proposal should thereforebe amen
ded accordingly. 

69. Mr. I^HLESTO^ (Union of Soviet SocialistRepub 
hcs) said the Draftmg Committee had madeaconstruc-
tive and positive contribution by setting out in the text 
of the preamble it had submitted to the Conference the 
mostimportantof theprinciplesonwhichthelawof 
treatiesrehed,namely the principleof good faith, the 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r u l e , t h e need to settle disputes by 
peaceful means, and so on. 

70. Inthe same spirit, howerer, it shouldbe possible 
toinclude in the preamble a mention of the principle 
of universality. He did not wish at that stage to 
rehearse afresh all the arguments in favour of inserting 
that principle, but hewouldstress that logic dictated 
theneedtocompletethepreambleinthatway^oas 
tobrmg it truly mtocorfformitywiththe purposes of 
theconvention. 

71. The Draftmg Connnittee had submitted to the Con
ference's it was bound to do,both the text approved 
unanimously by its members and a paragraph which 
only some of its members hadbeenwillingtoaccept. 
The Soviet Union delegationhad no doubt that the para
graph had been submitted to the Conference because it 
was for the Conference to take the final decision. Conse
quently, theConferencemusttake adecisionbothon 
the text of the preamble submitted by all the members 
of the Draftmg Committee and on the additional para
graph which would ensurethatthere was areference 
tothe principleof universality inthe preambleto the 
convention on the law of treaties. His delegation 
thought that the paragraph might have been better 
drafted, but it was nonetheless acceptable as it stood. 

72. He had no objectionin principle to any of the 
amendments. Thewordingof the amendmentbythe 
NetherlandsandCostaRica (ABCONF.39BL.42and 
Add.l), which proposed to reproduce in the text of 
the preamble the actual language of the Charter, might 
be brought even closer to the text of Article 1(3) of the 
Charter; it might r e a d : " . . . a n d the need to promote 
and encourage respect for human rights and for funda
mental freedoms for all". The sponsors might perhaps 
bewillmg to bear that suggestionmmind. 

73. With regard to the Swedish amendment (AB 
CONF.39BL.43), the reference might be simplyto"the 
principles of international law", since "justice"had 
already been mentionedmthefifthparagraphof the 
Drafting Committee's text of the preamble. There was, 
however, noreal difficulty involved. 

74. The Russian version of the Ecuadorian amendment 



Thirty-seeond plenary meeting— 2 0 M a y l 9 6 9 17^ 

(ABCONF.39BL.44) called for certaincorrectionsby 
the SovietUniondelegation, which it wouldtransmit 
in due course. 
75.The Swiss amendment (ABCONF.39BL.45) called 
for no comment. 
76. He noted that the United States representative had 
assured the Conference of his delegation's desire for 
compromise and conciliation. The SovietUniondele
gation, likemany other delegations, consideredthat a 
reference to the principle of universality in the preamble 
to the convention was essential. A mention of the 
principleinthe preamble would cause the Soviet Union 
delegation to takeacertain position on the convention 
asawhole. Arefusal by the Conference to includea 
mention of the principle would cause the Soviet Union 
to takeadifferent position on the Conference's work of 
codification. 

77. In thecircumstances, he had no objectionto an 
immediate vote on the various amendments (AB 
CONF.39BL.42,L.43,L.44 and L.45), subject to the 
drafting suggestionshehadmade,if their sponsorsso 
wished,buthewould ask the Conferenceto postpone 
the vote on the Draftmg Committee's draftpreamble 
asawhole and on the paragraph insertingareference 
to the principle of universality in the preamble. 

78. Mr. ROMERO LO^A (Bolivia) saidhe supported 
the principle underlying the Swiss amendment (AB 
CONF.39BL.45), but thought it was too restricted, since 
it gave the impression that questions which had not been 
expressly regulatedin the convention wouldcontinue 
to be governed by the rules of customary law alone. It 
should be couched inbroader terms. 
79. Hisdelegationwouldvotefortheamendmentby 
theNetherlands andCostaRica(ABCONF.39BL.42 
and Add.l), sinceBohviatraditionally supported any 
proposal calculated to enhance the importance of funda
mental freedoms. 
80. It also very strongly supported the Ecuadorian 
amendment (ABCONF.39BL.44); the merits of the 
principle of freedom of consent were universally recog
nized. Since it had not been possible to state that 
principle expressly in article 2, it should be mentioned 
in the preamble. 

81. His delegation would also vote for the Swedish 
amendment (ABCONF.39BL.43), the purpose of which 
was to secure closer co-ordination of the sources of 
international law. 

82. Mr.SINHA (Nepal) observed that the conciseness 
and objectivity of the preamble submitted by the Draft
ing Committee harmonized perfectly with the convention 
itself. Itwasinconformitywiththe purposes of the 
UnitedNations Charter andgave due prominence to 
therights and dignity of States, whether powerful or 
weak. It was well known that the preamble toatreaty 
containedthekeytotheinterpretationof any obscure 
or ambiguous provisions. From that point of view the 
Drafting Committee's text of the preamble met all the 
conditionsrequired for an introductiontothe conven
tion. 
83. He wished to makeadraftingsuggestionforconsid-

eration by the Drafting Committee,though he was not 
submitting it asaformal amendment; in the last line of 
the second paragraph the phrase^whatever their con
stitutional and social systems"should be replaced bythe 
words "irrespective of their constitutional and social 
systems". The former phrase was not consistent with 
the dignity characterizing the remainder of the text and 
put thematter inarather negative way, whereasthe 
latter would be more suited to the context and was more 
positive. 
84. Allthe amendments wereuseful. His delegation 
would vote for them, but, in any event, whether the 
amendments were adopted or rejected, it would vote for 
the text of the preamble submitted by the Draftmg 
Committee. It would, however, have wished the prin
ciple of universality to be included in the preamble. 

85.The PRESIDENT said that the Nepalese represen
tative's suggestions wouldbe referred to theDrafting 
Committee. 

The meeting rose at 12.55 p.m. 

THIRTYSECONDPLENARY MEETING 

7 B ^ ^ v , 2 ^ ^ v ^ o ^ o ^ ^ 

P B ^ ^ Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordancewith resolution 2166 (XXI)adopted by 
the General Assembly o n ^ D e c e m b e r l 9 6 6 ( ^ ^ -

TEXT OF THEPREAMBLE^tlBMITTED 
BY THE DRAFTING C O M ^ I T T E E ( c ^ ^ ^ ^ ^ ) 

1. The PRESIDENT invited the Conference to continue 
its consideration of the preamble submitted by the 
Drafting Committee (ABCONF.39B18) together with 
the amendments by the Netherlands and Costa Rica 
(ABCONF.39BL.42andAdd.l), Sweden (ABCONF.39B 
L.43), Ecuador (ABCONF.39BL.44) andSwitzerland 
(ABCONF.39BL45). 

2. Mr. AL^ARE^ ТАВЮ (Cuba) said that the 
Drafting Committee's text provided a good working 
basis for the preparation of the final wording of the 
preamble, but he had reservations regarding the last 
paragraph. His delegation could not agree that the 
purposes of the Charter to which it referred would be 
promoted by excluding the principle of universality. 
On the contrary it was aretrograde step which took 
the Conference further away from the fundamental 
objective of developing friendly relations among nations 
and achieving international co-operation. 
3. Nor was his delegation convinced that the great task 
of codificationundertakenintheconventionwouldbe 
fulfilled, since the inclusion of article77 removed from 
the convention as such the authority to state with imme
diate e f f e c t t h e ^ ^ ^ rules itcontained. 
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4. His delegation supported the amendment by Ecuador 
(ABCONF.39BL.44) to include in the third paragraph 
a reference to the principle of freedom of consent. 
That principle was of paramount importance; fair and 
just treaty relations were not possible without it. His 
delegation also supported the amendment by Sweden 
(ABCONF.39BL.43) which embodied the principle that 
peacemustbebuiltonthefoundationsof justice and 
international law. 

5. Withregardtothe amendmentby theNetherlands 
and CostaRica (ABCONF.39BL.42 and Add.l) he 
shared the views of other speakers that the reference 
to human rights and fundamental freedoms shouldbe 
couchedinthe language of Articlel(3) of the Charter. 
6. He was opposed to the Swiss amendment (AB 
CONF.39BL.45) sinceit wouldintroduce an element 
of confusion. Paragraph3 of article 27,which listed 
the sources tobeused in interpretation,stated"there 
shall be taken into account, together with the context... 
anyrelevantrulesofintemationallaw". Since, accord
ing to paragraph2of that article, the preamble formed 
part of the context, the Swiss amendment (ABCONF.39B 
L.45) would havetheeffectofplacingcustomarylaw 
above the other sources of intemationallaw. 

7.Mr.NEMECEI^ (Czechoslovakia) said that his dele
gation would vote in favour of the Netherlands and 
Costa Rican, the Swedish andtheEcuadorian amend
ments. It warmly supported the amendment by the 
Netherlands andCostaRica(ABCONF.39BL.42 and 
Add.l) to include a reference to the observance of 
human rightsand fundamental freedoms. The precise 
wording should reflect the general agreement of the 
Conference, provided the essential idea was retained. 
His delegation also favoured the Swiss amendment 
(ABCONF.39BL.45), though it supported the suggestion 
put forward by the representative of Iraq at the previous 
meeting, that the adverb "expressly" should be 
dropped. 

8. Hehopedthat thelargest possible number of dele
gations would support the additionto the preamble of 
the suggested paragraph on the right of every State 
to enter into international treaty relations which had 
been advocated by some members of the Drafting 
CommitteeB It would be lamentable if the Conference 
was unable to agree even on that modest formula,which 
refiectedagenerally accepted principle. 

9. SirFrancis^ALLAT (United kingdom) said that 
his delegation wouldvote against theadditionalpara-
graph, if it wereformally proposed, becauseit repre
sented one more effort to raise, under the guise of 
"universality", a blatant political issue which had 
been spoiling the atmosphere of the Conference for the 
past two weeks. And his delegation, for one,was not 
prepared to go on having that political poker thrust 
downits throat. 

10. Withregardtothe amendments which hadbeen 
submitted to the preamble, he agreed with what the 

See previous meeting, para. 9. 

UnitedStates representative had said at theprevious 
meeting,exceptonone point: he personally considered 
that the Swiss amendment (ABCONF.39BL.45), afî rm-
ing therules of customary law, constituted aproper 
supplement to the preamble. At the same time, he 
agreed that the adverb"expressly"should be dropped. 

11. Mr. NAHLI^(Poland) saidthathis delegation 
which, asamember of the Draftmg Committee as well 
as of its sub-committee onthepreamble,hadpartici-
pated inthe formulationof the preamble, wasamong 
thoseinfavour of the additionalparagraph referred to 
by the Chairman of the Drafting Committee. The 
wordingof theparagraphhadbeentakenpartlyfrom 
the Austrahan suggestions concerning the preamble and 
partly from the proposal by Mongolia and Romania 
(ABCONF.39BL.4). Sofar as he could see, it con-
tamed nothing thatcouldberegardedasunacceptable 
and he had accordingly been surprised to hear it referred 
to as a "political poker". It referred to a right 
already adopted by the Conference in article 5, and 
smce mat right was of me first importance, the preamble 
wouldbe incompleteif it didnot contain areference 
toit. 
12. His delegation had no objection in substance to the 
amendmentsby the Netherlands and Costa Rica (AB 
CONF.39BL.42 and Add.l), Sweden(ABCONF.39B 
L.43) and Ecuador (ABCONF.39BL.44), although some 
of the elements they contained either stated the obvious 
or were less directly connnected with the law of treaties 
than those mentioned in the Drafting Committee's 
text. They should perhaps be referred to the Drafting 
Committee so as to avoid repetitions and to ensure that 
the wording of the Charter was used when referring 
to the principles it embodied. 
13. He had no objection to the Swiss amendment (AB 
CONF.39BL.45) restating the rule that customary rules 
were subsidiary to the treaty rules established in the 
convention. The proposed paragraph, if adopted, 
should, however, be amended so as torefer explicitly 
to customary "international"law, not just to "cus-
tomary"law, andtheadverb"expressly"shouldbe 
dropped. 
14. His delegation would be obliged to reserve its posi
tion on the seventh paragraph of the preamble; the 
behef that the codification and progressive development 
of the law of treaties had been"achieved in the present 
convention"could not be properly expressed until the 
whole of the convention had been adopted by the 
Conference. For that reason, he agreed with the USSR 
representative and the other speakers who had suggested 
that the vote on the preamble be deferred until all the 
substantiveprovisions of the convention andthefinal 
clauses had first been disposed of. 

15. Mr. BINDSCHEDLER (Switzerland) said that he 
would agree to delete the adverb "expressly" from 
the text of his amendment (ABCONF.39BL.45), as 
suggested by the representative of Iraqat the previous 
meeting. 

16. Mr. HOUBEN (Netherlands) said that he had 
understood the USSR representative to suggest that, 
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in the amendment submitted by the Netherlands and 
CostaRica(ABCONF.39BL.42 and Add.l),the lan
guage of Articlel(3) of the Charter should be used in 
preference to mat of Article 55 ,̂ on which itwas 
in fact based. 
17. Therewere several reasons for preferring the lan-
guageof Article55 ^ to thatof Article l(3)forthe 
purposes of the amendment. Articlel of the Charter 
set forth thepurposes of the UnitedNations, and in 
paragraph 3 spoke of "promotingand encouraging" 
respect for human rights and for fundamental freedoms. 
The purpose of the amendment by the Netherlands and 
CostaRica (ABCONF.39BL.42 and Add.l) was to 
include areference to humanrights andfundamental 
freedoms in the sixth paragraph of the preamble,which 
dealt with"the principles of international law embodied 
inthe Charter". In setting forthaprinciple of inter
national law, î  would be inappropriate to speak of 
"promoting and encouraging". The principle of 
international lawinthematter couldonly bethat of 
the"universal respect for, andobservanceof,human 
rights and fundamental freedoms", as set forth in 
Article 55^of the Charter. In that context, his dele
gation attached much importance to the notion of 
"universal"respect and to the words"and observance 
of". The sixth paragraph of the preamble referred 
in general terms to the"principles of international law 
embodied in the Charter"asawhole, and not to the 
purposes of theUnited Nations set forth in Article 1, 
ortheprinciplessetforthinArticle2. It was worth 
noting that the sixthparagraphofthepreamole men
tioned among the "principles of international law 
embodiedinthe Charter" that of "non-interference 
inthe domestic affairs of States" in language which 
departed from that usedinArticle 2(7) of the Charter, 
and which w^ not based on any other provision of the 
Charter. 

18. Furthermore,theSpecialCommittee on Principles 
of International Law concerning Friendly Relations 
and Co-operation among States had agreed onaspecific 
formulation of the Charter principle relating to the 
"duty of States to co-operate with one another in 
accordance with the Charter". In operative para-
graph2 (̂ ) of that formulation, itwas declaredthat 
"Statesshallco-operateinthepromotionof universal 
respect for and observance of human rights and funda
mental freedoms for all." That language had been 
taken from Article55 ^oftheCharter and had been 
accepted by all the members of the SpecialCommittee, 
including the USSR. The text of that formulation had 
been included inthe SpecialCommittee'sreport.^ 
19. He therefore appealed to theUSSR representative 
to weigh carefully the reasons of the sponsors for 
using the language of Article 5 5 ^ o f the Charter and 
to give that text hissupport. 

20. Mr. ^HLESTO^B (Union of Soviet SociahstRepub-
lics) said hewould not insist on his suggestion for a 
different wording and wouldbe prepared to vote on 

2 See Official Records of the General Assembly, Twenty-
second Session, Annexes, agenda item 87, document A 6799, 
para. 161. 

the language used in the amendment as it stood (AB 
CONF.39BL.42 and Add.l). 

21. The PRESIDENT said he would now put the 
various amendments to the vote. 

The amendment by Ecuador (A/CONF.39/L.44) 
was adopted by 61 votes to 1, with 32 abstentions. 

The amendment by Sweden (A/CONF.39/L.43) was 
adopted by 89 votes to none, with 3 abstentions. 

The amendment by the Netherlands and Costa Rica 
(A/CONF.39/L.42 and Add.l) was adopted by 93 
votes to none, with 3 abstentions. 

The amendment by Switzerland (A/CONF.39/L.45), 
as orally amended, was adopted by 77 votes to 6, with 
11 abstentions. 

22. The PRESIDENT asked whether any delegation 
wished to make a formal proposal regarding the addi
tional paragraph referred to by the Chairman of the 
Drafting Committee. 

23. Mr. KHLESTOV (Union of Soviet Socialist Re
publics) said that, at the previous meeting, he had 
understood the Romanian representative to have pro
posed the inclusion of the additional paragraph as an 
amendment to the preamble, and his delegation also 
wished to sponsor that amendment. However, since 
efforts were at present being made to reach a compro
mise solution on a number of important points, he 
moved that the vote on that amendment, and also on 
the preamble as a whole, be deferred. It would only 
make the whole situation more complex if the Con
ference were to vote forthwith on the amendment and 
the preamble as a whole. 

24. Mr. KEARNEY (United States of America) said 
that the Conference should proceed to vote both on the 
amendment to the preamble and on the preamble itself. 
Further postponement would make it difficult for the 
Conference to finish its work in time. 

25. Mr. SECARIN (Romania) said that the preamble 
was an essential part of the convention as a whole 
and should therefore include the principles on which 
the general philosophy of the convention was based. 
The amendment, which it had proposed to the Drafting 
Committee, related to one of those principles and 
merited careful study. He therefore supported the 
motion for postponement of the vote. 

26. Mr. SEATON (United Republic of Tanzania) said 
that the motion for postponement was reasonable, since 
the Conference had not yet disposed of an important 
issue mentioned in the convention. 

27. Sir Francis VALLAT (United Kingdom) said that 
the motion for postponement should be put to the vote 
without debate. His delegation strongly opposed the 
motion since it would further delay the work of the 
Conference. 

28. Mr. BRODERICK (Liberia) said he saw no reason 
why the preamble should be divided into two parts. If 
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the proposed final paragraph was before the Conference, 
it should be voted on immediately. 

29. The PRESIDENT invited the Conference to vote 
first on the motion to postpone the vote on the amend
ment to the preamble. 

The motion for postponement was rejected by 
43 votes to 24, with 32 abstentions. 

30. The PRESIDENT invited the Conference to vote 
on the amendment to the preamble proposed by Roma
nia and the Soviet Union.3 

The amendment to the preamble was rejected by 
42 votes to 31, with 25 abstentions. 

31. The PRESIDENT invited the Conference to vote 
on the text of the preamble proposed by the Drafting 
Committee, as amended. 

The preamble, as amended, was adopted by 86 votes 
to none, with 11 abstentions. 

32. Mr. BLIX (Sweden) said that his delegation had 
abstained in the vote on the amendment by the Nether
lands and Costa Rica (A/CONF.39/L.42 and Add.l), 
not because it was against the principle of universal 
respect for and observance of human rights and funda
mental freedoms for all, but because it did not think 
that the principle of human rights was directly covered 
in the convention. The other principles enumerated 
in the sixth paragraph of the preamble were more 
closely related to some of the principles embodied in 
the convention. 
33. His delegation had also abstained on the amend
ment by Romania and the Soviet Union because it 
referred to the " right " of any State to enter into inter
national treaty relations. He could have supported the 
amendment had the word " capacity " been used 
instead. 

34. Mr. DE LA GUARDIA (Argentina) said that he had 
abstained in the vote on the amendment by the Nether
lands and Costa Rica for the reasons stated by the 
representative of Sweden. 

35., Mr. BILOA TANG (Cameroon) said that his dele
gation had voted in favour of all the amendments to 
the preamble with the exception of the Swiss amendment 
(A/CONF.39/L.45), on which it had abstained because 
the amendment related to customary international law 
only. 

36. With regard to the amendment by Romania and 
the USSR, he thought that the preamble was not the 
proper place for a reference to the principle of univer
sality and his delegation had therefore abstained. 

Draft resolution relating to article 1 
(resumed from the 30th plenary meeting) 

37. The PRESIDENT invited the Conference to con
sider the draft resolution relating to article 1 which 

3 i. e. the proposed additional paragraph (see previous meet
ing, para. 9). 

had been submitted by the Committee of the Whole, 
and the amendment thereto proposed by Sweden (A/ 
CONF.39/L.46). 
38. The draft resolution was worded as follows: 

The United Nations Conference on the Law of Treaties, 

Recalling that the General Assembly of the United Nations, 
by its resolution 2166 (XXI) of 5 December 1966, referred to 
the Conference the draft articles contained in chapter П of the 
report of the International Law Commission on the work of 
its eighteenth session, 

Taking note that the Commissions's draft articles deal only 
with treaties concluded between States, 

Recognizing the importance of the question of treaties 
concluded between States and international organizations or 
between two or more international organizations, 

Recommends to the General Assembly of the United Nations 
that it refer to the International Law Commission the study of 
the question of treaties concluded between States and interna
tional organizations or between two or more international 
organizations. 

39. Mr. BLIX (Sweden) said that at the first session 
of the Conference his delegation had proposed the draft 
resolution relating to article 1 submitted by the Com
mittee of the Whole.4 The operative part of his dele
gation's present amendment provided that the proposed 
study by the International Law Commission of the ques
tion of treaties concluded between States and interna
tional organizations should be undertaken in consultation 
with the principal international organizations. He had 
consulted a number of delegations on that point and 
they had considered the amendment useful. He there
fore hoped that it would commend itself to the Con
ference. 
40. He wished to make two drafting changes in the 
text of the amendment; the word " assuring " in the 
second preambular paragraph should be replaced by the 
word " ensuring " and the word " close " in the opera
tive paragraph should be deleted. 

41. Mr. PINTO (Ceylon) said he supported the Swedish 
amendment because it provided for co-operation 
between the International Law Commission and the 
international organizations. 

42. Mr. GONZALEZ GALVEZ (Mexico) said that 
adoption of the Swedish amendment would not affect 
the priorities already agreed to by the International Law 
Commission regarding the topics in its programme 
of work. 

43. Mr. USENKO (Union of Soviet Socialist Republics) 
said that the operative part of the Swedish amendment 
was fraught with serious danger and he would therefore 
vote against it. Article 26 of the statute of the Inter
national Law Commission already provided that the 
Commission " may consult with any international or 
national organizations, official or non-official, on any 
subject entrusted to it if it believes that such a procedure 
might aid it in the performance of its functions." 
Under the Swedish amendment, the Commission would 

4 See Committee of the Whole, 3rd meeting, paras. 5 and 75, 
and 11th meeting, para. 7. 
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be bound to consult the international organizations. 
Many international organizations were not universal in 
character but represented mainly the Western States. 
Those States would thus be in a position to exert 
pressure on the Commission and would, in fact, become 
consultant members. 

44. In view of his delegation's position, he must ask 
for a separate vote on the operative paragraph in the 
Swedish amendment, which he would oppose. He had 
no objection to the two new preambular paragraphs it 
proposed. 

45. Mr. YASSEEN (Iraq) said that he appreciated the 
Swedish delegation's desire for co-operation between 
the International Law Commission and the international 
organizations. However, that was already provided for 
in article 26 of the statute of the Commission, which 
had been drafted by the General Assembly itself. 

46. Mr. WERSHOF (Canada) said that the represen
tative' of the USSR had perhaps exaggerated the position 
with regard to the Swedish amendment. In the first 
place, it was for the General Assembly to decide 
whether, and on what terms, to refer the topic to the 
International Law Commission. Secondly, while the 
Commission, under its own statute, would presumably 
consult the principal international organizations in one 
form or another when the Commission was engaged on 
a study that directly concerned the functioning of those 
organizations, the Swedish amendment could do no 
harm. Lastly, the suggestion that the Commission 
should consult the principal international organizations 
did not mean that it should invite them to take part in 
its work, as appeared to be suggested by the Soviet 
Union representative. 

47. The Canadian delegation would therefore vote for 
,the Swedish amendment; it had no objection to the 
request for a separate vote on the operative paragraph. 

48. Mr. MARESCA (Italy) said that international 
organizations played an important part both in diplo
matic law and in the law of treaties. Some international 
organizations were called upon, by their very nature, 
to contribute to the development of law — the Council 
of Europe was a case in point — and it would be wrong 
to ignore them. He hoped, therefore, that the Swedish 
amendment would be carefully considered by the 
Conference. 

49. Mr. HUBERT (France) said that his delegation 
would abstain from voting on the draft resolution and 
the amendments thereto. The draft resolution formu
lated a recommendation to the General Assembly, which 
alone had competence to decide what topics should be 
submitted to the International Law Commission for 
study. The French delegation was not certain that 
the recommendation in the draft resolution ought to 
be made. The question of treaties concluded between 
States and international organizations or between two 
or more international organizations presented important 
and delicate problems. It might therefore be premature 
to refer the matter to the International Law Commission 
at the present stage. 

50. The PRESIDENT said he would invite the Con
ference to vote first on the operative paragraph in the 
Swedish amendment (A/CONF.39/L.46), on which a 
separate vote had been requested. 

The operative paragraph in the Swedish amendment 
was adopted by 47 votes to 14, with 30 abstentions. 

51. The PRESIDENT invited the Conference to vote 
on the additional preambular paragraphs proposed in 
the Swedish amendment. 

The additional preambular paragraphs were adopted 
by 69 votes to none, with 24 abstentions. 

52. The PRESIDENT invited the Conference to vote 
on the Swedish amendment as a whole. 

The Swedish amendment as a whole was adopted by 
64 votes to none, with 30 abstentions. 

The draft resolution relating to article 1, as amended, 
was adopted by 85 votes to none, with 13 abstentions. 

Proposal for the reconsideration of article 19 
(Legal effects of reservations) 5 

53. The PRESIDENT invited the Netherlands represen
tative to introduce his proposal for the reconsideration 
of article 19. 

54. Mr. MAAS GEESTERANUS (Netherlands) said 
that his delegation, together with those of India, Japan 
and the USSR had submitted an amendment (A/ 
CONF.39/L.49), to the text of article 19. Para
graphs 1 and 2 of article 19 described the legal effects 
of a reservation which had been accepted, whereas 
paragraph 3 stated the effects of a reservation to which 
an objection had been made; the factual situation in 
the two cases was therefore quite different. The article 
had been adopted at the 11th plenary meeting, and the 
Drafting Committee, of which the Netherlands delega
tion was a member, had reworded the article that very 
day, shortly before the plenary Conference had taken 
its decision. The rewording had followed the adoption 
by the Conference of an earlier amendment in connexion 
with another article, but he and the other sponsors of 
the amendment believed that the Drafting Committee 
had made a mistake in altering the wording of para
graph 3. 

55. Paragraph 3 as adopted by the Conference stated 
that the legal effects were the same whether a reser
vation had been accepted or not. That might indeed 
be so in cases where a reservation declared that the 
reserving State excluded an article from a treaty, and 
that idea might lie at the root of the drafting error. 
What had been overlooked, however, was another 
category of reservations, where the reserving State 
declared that an article of a treaty was acceptable 
provided it was interpreted in a particular way; in such 
a case, a State which objected to that interpretation 
could not hold the opinion that the legal effects of its 

5 For earlier discussion of article 19, see 11th and 29th 
plenary meetings. 
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objection shouldbe the same as they wouldbe if it 
accepted the special interpretation. 
56. The sponsors of the amendment took the view that 
the Conference should revert to the original text 
submitted by the International Law Commission and 
state that, when an objection was raised, the legal 
effects werethat the treaty might be in forcebetween 
areservingStateandtheobjectingState,but that the 
clause covered by the reservation and the objection 
would not apply as between the two States to the extent 
of the reservation. 
57. The amendment was merely a correction of a 
drafting error, and contained no substance other than 
the considerations he had just put forward. 
58. Mr.WERSHOF (Canada) said that his delegation 
did not necessarilyobject to the four-State amendment, 
but wanted to have some clarificationof the kind of 
procedure the Conference was following. As the 
Netherlands representativehad pointed out, the Con
ference had adopted art icled in theform in which it 
hadbeen submitted by theDrafting Committee. The 
Conference now had before it a document (AB 
CONF.39B22) in which all the articles definitively 
adopted were reproduced and renumbered. The Cana
dian delegation was afraidthatthe way inwhichthe 
four-State amendment had been introduced might create 
the impression that any delegation wishing to reopen 
the discussion of any article could do so merely by 
submittingamendmentstothenewdocument. It was 
to behoped thatthat wasnotthe case and that the 
sponsors were really asking the Conference, as an 
exceptional measure, to reconsider a decision already 
taken, in order to allow them to propose an amendment. 
Atfirst sight, his delegationhadno objection to the 
amendment itself but it wished to draw attention to 
the fact that the procedure of its submission wâ s most 
unusual. 

59. Mr.TALALAE^(Unionof Soviet Socialist Re
publics) said that the error which now appeared in 
article 19 hadprobably occurred as the result of the 
adoption of a newprinciple concerning objections to 
reservations in connexion with articlel7. The conven
tion wasnowbasedonthepresumptionthatatreaty 
entered into force between reserving and objecting 
States,exceptwhereanexpressdeclarationwasmade 
to the contrary. The Drafting Committee had therefore 
beenquiterightto alter the first partofparagraph3 
of article 19,whichfully^ corresponded with the present 
situationof article IT^inviewof the adoptionof the 
USSR amendment (ABCONF.39BL.3) to the latter 
article. In doing so, however, the Drafting Committee 
had automatically changed the last part of paragraph3 
of article 19, witnthe result that the article now pro-
videdthatthelegaleffectswerethesame whether or 
not an objection had been made toareservation. 
60. As the Netherlands representative had pointed out, 
the effects whereareservation was accepted and where 
an objection wasmade to a reservation mightbethe 
same, but there were other situations. In any case, 
the legal effects of anobjectiontoareservationwould 
be that the provisions towhichthe reservation related 

would not apply asbetweenthetwoStatesconcemed 
to the extent of the reservation. Thatprinciple,which 
had appeared in the International Law Commission's 
text andmthe text approved by the Committee of the 
Wholeatits70th meeting, had not beendisturbed by 
the adoption of the USSR amendment (ABCONF.39B 
L.3) to article 17. Accordingly, the Drafting Com-
mitteehaderroneouslychangedthelast part of para
graph 3 of article 19, and if that text wereretained, 
the convention would lackaclear provision on the legal 
effects of objections to reservations, by implying that 
those effects would alwaysbethe same as the effects 
of reservations which had been accepted. 
61. The sponsors of the amendment thought it advisable 
to revert to the IntemationalLawCommission's text, 
taking into account the new approach resulting from 
theadoption of theUSSR amendment to article 17. 

62.The PRESIDENT asked the Chairman of the 
Draftmg Committee whether the change in question had 
been made before or after articlel9 had been adopted 
by the Conference. 

63. Mr. YASSEEN,Chairman of the Drafting Com
mittee, said that the Drafting Committee had made the 
changebeforesubmittingthe article to the Conference. 
64.ThePRESIDENT saidthatthe questionbefore 
the Conference was therefore one of reconsideration. 

65. SirFrancis^ALLAT (United kingdom) said he 
did not wish to object to reconsideration if the proposal 
now before the Conference was indeed an improvement 
on the text which the Drafting Committee had submitted 
andwhichtheConferencehadadoptedby94votesto 
none,with no abstentions. His delegation had realized 
that the four-State amendment was areversionto an 
earlier text andhad thoughtthattheproposalwould 
make verylittle difference; in the light of the explana
tions of the amendment, however, it had been disturbed 
by theintroduction of anewcategory of reservations 
passing under the title of interpretative statements. 
If an interpretative statement was a reservation, 
article 19 should apply; if it was truly astatementof 
interpretation, it should not be caught by an article on 
reservations. That was his understanding of the posi
tion. If there was some particular problem,it should 
be dealt withexpressly, notby means of a compara
tively obscure amendment, introduced at that late stage. 
The Conference should adhere toa tex t which it had 
adoptedvirtually unanimously . 

66. Mr.YASSEEN,Chairman of the Draftmg Com
mittee, suggested that the article be referred back to the 
Drafting Committee for possible rewording to dispel 
any doubts as to its meaning. 

67.MT.GONZALEZ GALBEZ (Mexico) moved the 
adjournment of the meeting under rule 27of the rules 
of procedure. 

The meeting rose at 11p.m. 
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^ ^ ^ ^ B M r . AGO (Italy) 

^ c c ^ r ^ n c e w i ^ ^ e s ^ ^ t i o n 2 ^ 6 6 ( X X ^ ) ^ ^ ^ ^ y 
^ e ^ o ^ ^ l Assembly ^n^Dec^^be^li966 ^ ^ ^ -

(Legal effects of reservations) ^ ^ ^ ^ 

1. The PRESIDENT said that at the previous meeting 
theConferencehadrequestedtheDra^ting Committee 
to review the text of article 19. He asked the Chair-
manof theDrafting Committee what weretheCom-
mittee's conclusions. 

2. Mr. YAS^EEN, Chairmanof theDraftingCom-
mittee, said that the Drafting Committee had accepted 
the four-State amendment (ABCONF.39BL.49) to 
article 19, paragraph 3, so that the final phrase in para
graph 3,reading^the reservation has the effectspro-
vided for in paragraphs 1 a n d 2 " hadbeen replaced 
by the words^the provisions towhichthe reservation 
relates do not apply asbetweenthetwoStatesto the 
extent of the reservation". It was necessary to dis
tinguish between cases where a State objected to a 
reservation but agreed that the treaty shouldnevertheless 
come into force, and cases in which the reservation 
was accepted. 

3. Sir Francis^ALLAT(United kingdom) said that 
the matter wasatechnicalone and it was not easy to 
arrive at acorrectdecision. Thetext as adoptedby 
theplenary Conferencehadbeenclear audits effects 
hadbeen evident. As a result of the change made 
by the Drafting Committee,thequestionwaswhether 
article 19,paragraph3 producedthefollowingeffect: 
if areservationwas formulated and if an objection was 
then madetothatreservation,but the objectingState 
did not state that it wished to prevent the treaty's 
entry intoforce, wouldthetreaty comeintoforcefor 
the two States concerned, with the exception of the 
provisions to which the reservation applied^ If that 
was the effect of the provision,to what kind of reser-
vationswasit applicable^ And what wouldthe effect 
beif thereservationpurportedtomodify, rather than 
to exclude,theapplicationofatreaty provision 

4. In the view of the United kingdom delegation, it was 
clear that the convention either operated subject to any 
reservations made, whether or not objections had been 
raisedtotho^ereservations, or did not operate at all. 
The convention could not be allowed to operate subject 
toanunresolveddisputeastotheeffectof areserva-
tiontowhichobjection hadbeen made. That would 
lead to the kind of confusion which the States meeting 
in the Conference had been trying to avoid. 

5. Hisdelegationwas not askingat that late stagein 
the Conference's work for avo teon the change made 
inarticle 19, paragraph 3. However, if the Conference 

had been asked to vote, the United kingdom would 
havevoted against the change. 

6.The PRESIDENT said he construed the revised 
article 19 tomeanthat i f aStatemade areservation 
affecting a provision of a treaty and another State 
objectedtothatreservationwithoutsayingthatitwas 
opposed to the treaty's entry into force, the treaty 
enteredinto forcebetween the two States, except for 
the provisiontowhichthe reservation had been made. 

7.Mr. YASSEEN, Chairman of theDraftingCom-
mittee, said that the President's interpretation was 
correct. It had tobe remembered,too,that the ques
tion raised in article 19 shouldbekept distinct from 
the entirely different question of the formulation of 
reservations. 

8. Sir Francis^ALLAT(United kingdom) said the 
explanations of the changemade inarticle 19 onthe 
lines of the four-State amendment (ABCONF.39BL.49) 
confirmed his opposition to it. 

9. Mr.I^EARNEY(United States of America)said 
he was still rather puzzled about themeaning of the 
words^to the extent of the reservation"which appar
ently would now be used in articled, paragraph 3. 

10. Mr.YASSEEN,Chairman of the Drafting Com
mittee, explained that where, for example,areservation 
formulated byaState affected only the first three para
graphs of an article, only those three paragraphs would 
not operate as betweenthereservmgState which had 
raised an objection to that reservation without opposing 
the entry into force of the treaty. 

11. Mr. ÚSENLO (Union of SovietSociahstRepublics), 
speakingonapoint of order, askedwhatdecisionthe 
Conference was taking on the revised text of art icled. 

12.The PRESIDENT noted that no formal objection 
had been made to the text of articlel9,as revised by 
theDrafting Committeein accordance with thefour-
State amendment (ABCONF.39BL.49). He suggested 
that it shouldthereforebe considered ashavingbeen 
finally adopted. 

13. Mr. PINTO (Ceylon) said he wished to introduce, 
on behalf of its twenty-two sponsors representing all 
regions of the world, the text of a new article (AB 
CONF.39BL.36 and Add.l),which was identical with 
that introduced by the Syrian representative at the 89th 
meeting ofthe Committee of theWhole(ABCONF.39^ 
C.lBL.388andAdd.l). 
14. Theproposed articleprovidedthat 

^very State hasa r igh t to participate inamultilateral treaty 
which codifies or progressively develops norms of general 
internationallaw or the object and purposeof which are of 
interest to the international community of States asawhole . 

15. He would not repeat the arguments which the 
supporters and opponents of that provision had already 
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had an opportumty of puttmg forward during the debate 
on the former ar t ic le5^,^but he would like to make 
certaincomments. 
16. It was the very essence of international law that any 
State cot̂ ld participate in developing and codifying 
normsintended to be of universal apphcation and, in 
effect, to constitute international legislation. Unlike 
domesticlaw, international law was applied not by the 
action of a central authority with coercive powers, 
but simply by the consent of States. The logical conse
quence was thatthe community of States as a whole 
had aninterest inensuringthe widestpossible accep
tance of norms of general international law by enabling 
thegreatestpossiblenumber of States — allStates, in 
fact — to participate in multilateral treaties, and indeed 
encouraging themto participate. 
17. His delegationbelievedthat the question whether 
the convention on the law of treaties should include 
aprovisiongiving effect tothe^allStates"principle 
had nothing to do with the question of the recognition 
of States. There could be no possible doubt that 
participationbyaStateinageneralmultilateraltreaty 
together with an entity which it did not recognize a sa 
State could not meanthat it accorded that entity the 
status of State in any way whatever. That was true 
regardless of whether the State concerneddid or did 
not make anexplicit declarations that effect inthe 
mstrumentinwhtch it expressed its consent tobecome 
apar ty to atreaty. Indeed, very manyof the States 
represented at the Conference were already, if only by 
their attendance at the Conference, parties to multi-
lateralarrangements together with entities which they 
did not recognize as States. That could not be regarded 
in any way asaproof of recognition either in the legal 
or in the political sense. 

18. It hadbeen arguedthat evenif itwaslogicalto 
desire that all States should be able in principle to 
participateingeneralmultilateraltreaties, itwouldbe 
politically and economically unrealistic at the present 
stageto state that principle in the convention. Buta 
choice would then have tobe made between two kinds 
of reality. Either it was accepted that there were cer-
ain entities so far kept on the fringe of the international 
community which it would nevertheless be desirable to 
see acting in conformity with the rules which that 
community considered it appropriate to adopt; that was 
the reality of a world governed by law, a world in 
which law would apply to all entities regardless of their 
political and economic systems. Or the decision was 
takento abidebythetransientrealityof certainpoli-
tical situations which for the moment were accorded an 
importance disproportionate to their real significance. 
19. Others claimed that the inclusion of an ^all 
States"formula would obhge States to enter into rela
tions with entities whose social system or political phil-
osophy were contrary toaccepted moral principles and 
wouldevenbetantamounttocondoningthecrimesof 
which such entities might be guilty. But permission 
to States to participateinthe establishment or develop-

^See^9th, 90th, 91st and 105th meetings of the Committee 
of theWhole. 

ment of internationallaw shouldnot be handed out 
hke prizes for good behaviour; from a tactical point 
of view, it should rather be regarded as ameans of 
converting the minority to the views of the majority and 
ensuring the widest possible application of the rules 
of law or, in other words, of safeguarding peace among 
the nations. 
20. It was true that what was known as the ^all 
States" formulamight giverise to certaindrfficulties 
for depositaries, especially where the depositary was an 
international organization. But those were technical 
and mechanical problems which the Conference was 
certainly capable of solving. 
21. In co-sponsoring the new article the Ceylonese 
delegation had purely practical and technical consid-
erationsinmind. It was in no way seeking to promote 
the acceptance of some particular entity or group of 
entities by the international community; nor did it wish 
to cause difficulties for any particular State. The 
difficulties which had been foreseen and had been 
adduced as arguments against the^allStates"formula 
werelargely illusory anddid not weigh heavilyinthe 
balance against the usefulness of the ^all States^ 
formula to the communityof States asawholeandto 
internationallaw. 
22. The rejection of the principle stated in the new 
article would be a signal failure on the part of the 
Conference and might even make the entire convention 
unacceptable to some States. 
23. Speaking for the Ceylonese delegation alone, he 
wishedto statethatinits opinionthebest shouldnot 
be allowed to becomethe enemy of the good;if the 
Conference could not accept the principle of univer
sality in the form of the proposed new article, his 
delegation would be prepared to co-operate with any 
otherdelegationsanxioustoreachan acceptable com-
promiseonthepoint,providedthatitdidnoviolence 
to the basic philosophy underlying the principle of 
universality. 

24. Mr.WYZNER (Poland) reminded the Conference 
that the President, when opening the second session, 
haddrawn attentiontotheresponsibihty of theparti-
cipants towards the international community asawhole. 
As the President had said on that occasion, the purpose 
of the conventionwas^todefineand reformulate the 
general rulesbywhichtheconclusionandthelifeof 
treaties would be governed in the future".^ The 
Polish delegation fully shared the President's opinion 
in that respect. The Conference should adopt solutions 
which would promote the development of international 
relations, with a view to maintaining and reinforcing 
international peace and security. Such solutions could 
nottakeinto account the short-termpolitical interests 
of different States, which naturallyunderwent continuous 
change. 
25. His delegation wished to stress the necessity of 
confirminginthe convention the right of every State to 
participate in multilateral treaties which codified or 
progressively developed normsof general international 

^ See 6th plenary meeting, para. 5. 
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law, or the object and purpose of which were of interest 
totheinternationalcommunityasawhole. That was 
the formulation employed in the proposal jointly 
submittedby twenty-twoStates, including Poland(AB 
CONF.39BL.36andAdd.l). 
26. In viewof thecloseinterdependence of allStates 
in the contemporary world and their common responsi
bility for the destinies of humanity, his delegation 
believed that general multilateral treaties should be open 
to every State without exception. It was with that 
aim in view that the three-depositary formula had been 
introduced into some of the most important recent 
treaties relatingtointernationalpeace and security and 
international co-operation in various spheres. 
27. The convention on the law of treaties wouldbe 
incompleteunlessitlaiddowntheprincipleof univer
sality asameansof ensuring respect for the sovereign 
equality of States. That principle was the very founda
tion of contemporary international law and international 
friendly relations. Itwas not verylong since the time 
when the creation of international law had been the 
workof onlyasmallgroup of European States,which 
had reachedarbrtrary decisions onthe destinies of the 
worldandonthestandardstobemetbyStatesorby 
what were called ^civilized nations". Colonialism, 
however, had been virtually eliminated and many States 
hadattained independence. 
28. Yet there were still countries which refused, for 
political and ideological reasons,to recognize the rights 
of certainStates. Inorderto justify that policy they 
maintained that universal participation in general 
multilateraltreaties was incompatible wihtheright of 
every State to choose its treaty partners. That was 
a very unconvincing argument. Firstly, before the 
Second World War,the treaties referred to in the pro
posed new article had generally been open to all States, 
so therighttochoosepartners could notberegarded 
as acrucial or evenavalid factor inthecaseof such 
treaties. Secondly, it might be asked whether the^old 
Vienna formula"reallyensured freedom inthe choice 
of partners. Its three elements represented over one 
hundredStates, some of whichdidnot recognizeeach 
other or lived in a state of continuous tension and 
conflict. Such States wouldcertainly not chooseeach 
other as contracting parties if the choice really lay with 
them. Acloserexammationofthe^old^ienna for
mula" showedthat the only States excluded from it 
were certain socialist States. It was thus quite clear 
that the formula was purely political and discriminatory. 
Moreover, itdid not take account of theprovisionof 
article 5,paragraph 1, of the convention,under which 
every State possessed capacity to conclude treaties. 
29. It was not difficult to define the multilateral treaties 
to which the principle of universality should apply. 
The question had never given rise to any serious 
practical difficulties and, if any arose in the future, the 
proposed new article would provideaclear-cut solution 
to the problem. Both the categories of multilateral 
treaties mentioned in the proposal were described in 
terms of objective criteria. What was more,the terms 
employed inthe articlehadawell-definedmeaningm 
contemporary international law. Theterms^codifica-

tion" and ^progressive development of international 
law" were not merely used but also defined in the 
statuteof thelnternationalLawCommission, andthe 
expressions ^general international law" and ^object 
and purpose ofatreaty"were to be found in articles of 
theconventiononthelawof treatiesthathadalready 
been adopted. It was therefore clear that the sponsors 
of the proposed new article were referring only to 
treaties whose universality derived from the character 
of the treaty and from its object and purpose. 
30. For those various reasons the Polish delegation 
took the view that the confirmation of the principle 
of universality in the convention, as proposed in the 
newarticle, would servethecauseofthedevelopment 
of international relations and co-operation among 
States. It went without saying that the conventionon 
thelawof treatiesitself mustbeopento allStates. 
31. His delegation wished to point out that the success 
of the Conference in general and its own attitude to the 
convention would depend on the way in which the 
problem of universality was solved. It therefore 
appealed to the delegations participating in the Con
ference to remember,when they tookadecision on the 
matter, that they hadaresponsibility towards the inter-
nationalcommunity of States as awhole. 

32. Mr. STREZO^ (Bulgaria) said that his delegation, 
which was one of the sponsors of the new article, 
considered that its adoption would fillagapinthe con
vention by introducingaprinciple in harmony with the 
requirements of international life. 
33. Participation ingeneral multilateral treatiesshould 
be open to all States without anydiscrimination. The 
rule of the universality of such treaties derived from 
certain basic principles of international law set forth 
in the Charter of the United Nations, such as the 
principle of the sovereign equality of States, the duty 
of States to co-operate with each other, and the principle 
of the self-determination of peoples. It would be 
unjust and contrary tome principles of law to attempt 
tomake compulsory for allStatestherules contained 
in treaties concerned with the codification and pro
gressive development of internationallaw, and at the 
same timetopreventsomeof those Statesfromparti-
cipating in that kind of treaty. It was completely 
unreasonabledeliberatelyto excludethoseStatesfrom 
treatieswhich,byreasonof their very aim and object, 
were concluded in the interests of the international 
community asawhole. Some had advanced the pretext 
that theremust be respect for the freedomof States 
to choose the partners with which they wished to 
establish treaty relations; it had been asserted that 
universahtywas contrary to the practice of theUnited 
Nations and that it would create practical difficultiesm 
connexion witl^the recognition of States,the functions 
of depositaries of multilateral treaties, and so forth. 
Thelengthy debates onthe subject inthe Committee 
of the Whole had clearly shownthat those arguments 
wereunfounded. 

34. Inthe last analysis, the only real motivefor such 
opposition,amotive that the opponents of the principle 
of universality were not bold enough to state,was that 
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certainpowerful States didnot wishtorecognize the 
existence of certain socialist States; in other words, 
there was a policy of discrimination against those 
socialist States. Possibly that point of view might have 
considerable weight in the foreign policy of certain 
countries, but it had no bearing on internationallaw 
and the principles of the Charter. It was unacceptable 
that, onthebasisof an argument that had nothmg to 
do with lawand justice, the futureconventiononthe 
law of treaties should failto embody the principle of 
universality, which was of special importance in the 
development of international law and of co-operation 
among States. 

35. Mr. ^UDRYA^TSE^ (Byelorussian Soviet Social
ist Republic) said that the proposed new article, of 
which his delegation was a co-sponsor, affirmed the 
principleof universality whichwas absolutely essential 
incontemporary international relations. 

36. During the Conference, however, some delegations 
had expressed opposition to that principle, sometimes 
by drawing tendentious comparisons, as the United 
I^ingdomrepresentativehaddone. Thedelegation of 
the Byelorussian Soviet Socialist Republic did not 
proposeto follow theUnited kingdom representative's 
example, since the aim of the Conferencewasnot to 
engageinpolemicsbut to attempt to draft an interna
tional legal instrument acceptable to all States. 

37. His delegation hadalwayssubscribed to the prin-
ciplesofmternationalco-operation and mutual respect 
among States. 

38. Representatives who were opposed to the adoption 
ofaprinciple of universahty had failed to adduce sound 
and valid argumentsinsupport of their position,which 
was simply based on their current political views. 
Those States were adopting a dangerous attitude by 
discrimmatmgagamst certain States, by refusing to take 
into account the consequences of the Second World 
War andby seeking to absorb sovereign States. The 
States winch refused to recognize the changes that had 
takenplaceintheworldought to realize that lifewas 
anirreversibleprocess andthatnoonecouldturnthe 
wheel of history back. 

39. TheStates which adoptedadiscriminatory policy 
by preventing certain States from being parties to con-
ventionson general international lawandto thecon-
vention on the law of treaties would themselves be 
unable to conclude treaties with those States under the 
convention. However, mat discriminatory pohcy failed 
because of the economic interests of States and the 
relationsbetweenthe economic powers. TheGerman 
Democratic Republic,afree and sovereign State which 
had economic relations with States whose population 
represented more than two-thirds of mankind, was a 
caseinpoint. TheGerman Democratic Republic was 
indiplomatic andconsular relations with manyStates. 
It had signed numerous international agreements and 
tookpart inthe workof many intemationalorganiza-
tions. Every year the German Democratic Republic 
increased the volume of its international trade and 

developed its economic,cultural and technical relations 
withagreat many States. 
40. It would be illogical not to take that fact into 
account and the absence from the convention of a 
provision affirming the principle of universality would 
reduceits value andeffectivenessandgiveit adiscri-
minatory character. 
41. The question of treaties was of great importance 
to the development of international relations, and the 
international community took a deep interest in the 
questionof developing international relations, inwhich 
international law was of the first importance. 
42. The maintenance of peace and the strengthening of 
the principles of international co-operation and peaceful 
co-existencewereessentialto mankind andone of the 
best ways of ach^evmg those aims was to allow all States 
to participate in general multilateral treaties. 

43. Moreover, international lawgovemedrelations at 
the international level and was therefore of auniversal 
character. The existence of the principle of universality 
was undeniable; it was reflected inanumber of interna
tional legal instruments, such as the United Nations 
Charter. ThePreamble of the Charter stated, inits 
first paragraph,that the peoples of theUnited Nations 
were^determined to save succeeding generations from 
the scourge of war, which . . . has brought untold 
sorrow to mankind"; the reference was to mankind 
as a whole and not just to some nations. The 
Preamble also stated that the peoples of the United 
Nations were determmed to re-affirm their faithinthe 
^equal rights of men and women and of nations large 
and small". That was a perfectly clear statement 
whichconcernedallStateswithoutexception. Again, 
the Preamble of the Charter expressed the determination 
of the peoples of the United Nations^to employ inter
national mach^ery for the promotionof the economic 
and social advancement of all peoples". It was 
therefore surprising that certain States should object to 
the adoption of the principle of universality, since some 
general multilateral treaties related precisely to the 
question of the economic and social advancement of 
peoples. Moreover, Article 1(2) of the Charter 
declared that one of the purposes of thé United Nations 
was^to develop friendly relations among nations based 
on respect for the principle of equalrights and self-
determinationof peoples"; it made no mention of any 
limitations in that connexion. States which opposed 
the adoption of the principle of universality were 
therefore seriously inbreachoftheprbvisions of the 
United Nations Charter. 

44. Theprinciple of universalityhad been accepted in 
aseriesof otherlegaldocuments, such asthe Nuclear 
Test Ban Treaty,and had also been accepted in General 
Assembly resolutions. 

45. No legal objection could therefore be raised against 
the mclusionmtheconventionofaprovision affirming 
theprinciple of universality. 

46. The delegation of the Byelorussian SSRurged all 
delegations to vote infavour of the new article and 
thus to demonstrate their desire to contribute to the 
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development of relations among all States on a basis 
of justice and to take part in the consolidation of inter
national peace and security. 

The meeting rose at 1 p.m. 

THIRTY-FOURTH PLENARY MEETING 

Wesdnesday, 21 May 1969, at 4.10 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new article (continued) 

1. The PRESIDENT invited the Conference to continue 
its consideration of the new article which had been 
proposed by twenty-two States (A/CONF.39/L.36 and 
Add.l). 

2. Mr. USTOR (Hungary) said that his delegation was 
among those which had submitted the proposal for a 
new article designed to introduce the principle of 
universality into the text of the convention on the law of 
treaties. That principle had failed to secure the 
necessary majority in the Committee of the Whole, 
although in his opinion it was a basic and valid principle 
of contemporary international law. The new article 
would apply mostly if not exclusively to multilateral 
treaties concluded for the purposes of the codification 
and progressive development of international law; it 
would confirm the incontestable right of all States to 
participate in the process of codification. If the 
codification of international law was considered to mean 
the codification of general international law, in other 
words, of the law which should prevail all over the 
world, then the requirement of universality logically 
followed ex definitione. His delegation attached the 
utmost importance to the recognition of that principle 
in a convention on the law of treaties and would 
consider it most deplorable failure if the Conference did 
not recognize that principle and embody it in the 
instruments to be adopted. 

3. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) said that his delegation considered the proposed 
new article essential for six reasons. First, because 
the principle of the universality of general multilateral 
treaties had its source in the very character of con
temporary international law; secondly, because that 
principle had acquired vital importance by reason of 
the increase in the number of multilateral treaties being 
concluded at the present time; thirdly, because the right 
of States to participate in such treaties was derived from 
a basic principle of contemporary international law, 
namely, the principle of state sovereignty, according to 
which no single State could refuse to grant other States 

the same rights as it enjoyed itself; fourthly, because 
that principle took on added importance in the light 
of the objective rules of international law stated in 
Part V of the draft articles; fifthly, because it was also 
a necessary consequence of the idea of international 
co-operation, which was one of the most important 
principles laid down in the United Nations Charter; 
and sixthly, because the right of all States to participate 
in general multilateral treaties followed from the very 
nature of such treaties. 

4. Universal participation in general multilateral treaties 
did not necessarily imply recognition of all the other 
parties to them and the establishment of treaty relations 
between them. The arguments advanced by the 
opponents of universality, who for political reasons 
persisted in refusing to recognize the existence of certain 
States, had therefore no proper foundation either in law 
or in fact. 
5. His delegation wished to make it clear that, unless the 
principle of universality was embodied in the proposed 
new article or in some other articles, it would be unable 
to support the convention as a whole. 

6. Mr. ZABIGAILO (Ukrainian Soviet Socialist Repu
blic) said that all the considerations and arguments 
advanced for and against the principle of universality 
were based on a complex of legal, practical and, unfor
tunately, political problems. Obviously, neither side 
could ignore the arguments of the other. The Ukrainian 
delegation, which was in favour of inserting in the con
vention a statement of the principle of universality 
without any restrictions whatsoever, had carefully con
sidered the arguments of the delegations which wished 
to limit that progressive principle, and had become a 
sponsor of the proposed new article which now, in its 
opinion, constituted a golden mean and did not seriously 
prejudice the position of either side. 

7. The participation of all States in multilateral treaties 
was the only just solution and would open up wide 
prospects, not least for the convention itself, since it 
would thereby become an instrument expressing the will 
of all States, instead of being, at best, adopted by an 
arithmetical majority. Adoption of the principle of 
universality, moreover, would enable all States to make 
their contribution to the common cause of strengthening 
world peace, developing friendly relations among nations 
and securing international co-operation in accordance 
with the United Nations Charter. Admission of a State 
to participation in multilateral treaties was neither a 
reward for good behaviour or evidence of goodwill, 
nor evidence of approval of its political system or its 
social and economic structure; a treaty was the result 
of the coincidence of the will and interest of States. 

8. In a number of spheres, the interests of some States 
did not coincide with those of others. That was perfectly 
natural, for example, in the economic sphere. But there 
were areas where the interests of all or nearly all States 
were identical; that fact was borne out by the existence 
of treaties on the partial prohibition of nuclear tests, on 
the non-proliferation of nuclear weapons, on the 
peaceful uses of outer space and, finally, the convention 
on the law of treaties. Thus, there could be no doubt 
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of theexistence of treaties,the object and purposeof 
whichwere of interesttotheinternational community 
of Statesasawhole. For example, European security 
was an object which could not be achieved without the 
participation of all the States concerned, and security as 
a whole was unthinkable unless all the States of Europe 
participated in its consolidation. 
9. At the same time, his delegation understood the 
misgivings of those who had expressed the wish that 
participationinmultilateral treaties should be unequivo
cally closed torégimes the veryexistence of whichwas 
illegal. Butthose misgivings were exaggerated, since 
the mterests of illegal régimes could never by definition 
be compatible withtheobject andpurposeof treaties 
whichwereof interest to theinternationalcommunity 
asawhole. For example, the interest ofaracist régime 
would always be profoundly hostile not only to the 
interests of thepeoplesubjectedtoitsrule,buttothe 
entire international community. 
10. The rules which had already been adopted by the 
Conferencerepresentedabalance of rights andduties 
in the sphere of the law of treaties. Only States could 
have rights and only States could carry out duties. 
The proposal of which the Ukrainian SSRwasasponsor 
referred not to régimes but to States, or the entities 
whichpossessedrights and were capable of assuming 
obligations. The Ukrainian delegation was sure that the 
Conference would listen to the voice of reason and adopt 
a principle which must have its lawful place in con
temporary international law. 

11. Mr. SMETI^AL(Czechoslovakia) said that the ques
tion of the universality of international multilateral 
treaties concerrung general rules of international law, or 
involving the interests of all States, had been widely 
discussed during the first session of the Conference and 
all the arguments in its favour had already been 
presented. Now that the present session was drawing to 
a close, however, his delegation wishedto emphasize 
one aspect of the problem which in its opinion deserved 
special attention. 
12. In the interest of the peaceful development of 
international relations, all States should not only actually 
participate in creating international law in which interna
tional treaties were of paramount importance, but should 
also assumeresponsibility for ensuring respect for that 
law and for those obligations which were in the interest 
of all. It would be paradoxical if, instead of making 
greater efforts to persuade States to undertake obligations 
designedtoimprovetheir mutual relations, asituation 
should arise, merely as the result of certainbilateral 
relations, where the principle of universality was not 
reflected in the convention on the law of treaties. For 
those reasons, he appealed to all delegations to support 
theprinciple,whichwas in the interest of the interna
tional community asawhole. 

13. Mr. SHUI^RI (Syria) saidthathewishedto associate 
himself with what had been said by the preceding 
speakers in support of the principle of universahty. No 
delegation, infact, hadpronounced itself against that 
principle, which made it all the more difficult to 
understand the failure so far to includeasingle article 

on it in the convention. Some delegations, indeed, had 
questioned the meaning of the term ^ every State", 
although, ironically enough, they had found no difficulty 
in accepting that allegedly vague expression inanumber 
of internationaltreaties, suchastheNuclearTestBar 
Treaty. 
14. Another untenable argument was that the inclusion 
of an article on universality in the convention would 
introduceapolitical question which had no proper place 
at the present Conference. But sinceit wasobvious, 
that every international legal question had some political 
aspects, he appealed to the Conference not to confuse the 
primarnylegalquestionoftheright of every State to 
participate in general multilateral principles with the 
primarily political question of the recognition of States. 
The fact thataState disliked the political or economic 
system of another Stateprovidednolegal groundfor 
preventing that State from exercising its legitimate right 
of sovereign equality. 
15. The right to conclude treaties was one of the aspects 
of State sovereignty. How was it possible to speak of 
the progressive development of international law through 
treaties while at the same time preventing certain States 
with populations of milhons of people from participating 
in law-making treaties, inparticular the convention on 
the law of treaties itself7 In view of the impasse in 
which the Conference now found itself as the result 
of the stubborn refusal of some delegations to recognize 
the principle of universality, it was clear that the con
vention might fail to receive support from an important 
group of States. He appealed to all delegations, 
therefore, to make an effort to reachasatisfactory solu
tion. 
16. Mr. BOLTNTINEANU(Romania) sa idthat the 
principle of universahty embodied in the proposed new 
article applied toacategory of multilateral treaties which 
hadtheir substantivesourceinthe objective trends of 
inter-State relations, in the requirements of international 
co-operation, as set forth in the UnitedNations Charter, 
and intheftmdamentalprinciplesof internationallaw 
which governed such co-operation. The existence of 
multilateral treaties, which were open to the participation 
of allStates, was confirmedbylongpractice,butthe 
practice followed inthe UnitedNations of restricting 
the universal applicationof treaties was hardly normal 
and refiectedadiscriminatorypohcy which was contrary 
to theprinciples governing intemationalrelations and 
the requirements for their further development. The 
lack of any juridical basis for that practice was 
iffustrated,^^^^, by the fact that in certain cases it 
had been abandoned. 
17. It should nowbeabandoned once and for all and 
theConferencecouldtake the only decision necessary, 
namely to recognize the principle of universality in 
connexion with themultilateral treaties referredto in 
the proposed new article. Adoption of that article 
would fill a g a p i n t h e conventionandprovideajust 
solution toaparticularly important problem concerning 
the rule of law in international relations. By acting in 
support of co-operation and realism, the Conference 
couldthus ensure that the conventionwould contribute 
to the progressive development of internationallaw. 
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18.Mr.BI^OUTHA(Congo,Brazzaville) said that 
hewishedtoexpresshiscountry's concern at the sys
tematic black-out which continued to be imposed on 
certainmembers of the international community with 
which his own country and many others maintained 
diplomatic relations. His delegation of course was not 
empowered to speak for any country other than his own, 
but felt that it was most umealistic to considerhistory 
as static. For that was the only termto describe an 
approach which amounted to reducing every problem 
to the limited dimensions of contemporary events,which 
were unfortunately dominated by nationalistic passions. 
It was those passions which explained the marginal 
status which wasgivento certain geographicalentities, 
although theyhadallthelegal attributes of sovereign 
States. 

19. His delegation was convinced of the need to 
formulateaconvention on the law of treaties on sound 
foundations rather thanonthenarrowbasisof certain 
transient political circumstances, and for those reasons 
it fully subscribed to the principle of universality. Al
though thatprinciple might seem nebulous to certain 
other delegations, failure to adopt it could indermine 
the legal monument which the Conference hoped to 
erect and which represented the result of years of pains
taking effort. 

20.The PRESIDENT invited the Conference to vote 
on the twenty-two State proposal foranew article (AB 
CONF.39^L.36andAdd.l). 

^ ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^v ^ ^v ^ 

^ ^ ^ ^ . Ghana, Hungary, India, Indonesia, Iraq, Kuwait, 
Mexico, Mongolia, Nepal, Pakistan, Panama, Poland, Romania, 
Sierra Leone, Sudan, Syria,Ukrainian Soviet Socialist republic, 
Union of Soviet Socialist republics, United Arab republic, 
United Pepublic of Tanzania,^ugoslavia, Gambia, Afghanistan, 
Algeria, Bulgaria, Burma, Byelorussian Soviet Socialist republic, 
Cambodia, Cameroon, Ceylon, Congo (Brazzaville), Cuba, 
Czechoslovakia, Ecuador. 

^ ^ ^ ^ . ^ 1 Salvador, Federal Pepublic of Germany,Pinland, 
Prance, Gabon, Greece, Guatemala, Guyana, Honduras, Iceland, 
Ireland, Israel, Italy, lamaica, lapan, Lebanon, Liechtenstein, 
Luxembourg, Madagascar, Malaysia, Malta, Monaco, Nether
lands, New Zealand, Norway, Portugal, republic of I^orea, 
republic of ^iet-Nam, Sweden, Switzerland,Thailand,Turkey, 
United kingdom of Great Britain and Northern Ireland, United 
States of America, Uruguay, Yenezuela, Argentina, Austria, 
Australia, Barbados,Belgium,Bolivia,Brazil,Canada,Central 
African republic, China, Colombia, Costa Pica, Denmark, 
Dominican republic. 

^ ^ ^ ^ ^ B Ethiopia, Holy See, Iran, Ivory Coast, l^enya, 
Libya, Morocco, Nigeria, Peru, Philippines, San Marino, Saudi 
Arabia,Senegal,Singapore, South Africa, Spain,Trinidadand 
Tobago, Tunisia, Chile, Congo (Democratic republic of), 
Cyprus, Dahomey. 

B ^ ^ . ^ ^ ^ ^ ^ ^ ^ v 5 ^ ^ ^ ^ ^ ^ , ^ ^ 2 2 ^ ^ ^ t -

21. The PRESIDENT invited the Conference to con
sider the draft declaration on participation in multilateral 
treaties (ABCONF.39BL.38), proposed by Spain. 

22. Mr.DECASTRO (Spain) said that his delegation 
had already recognized theimportance of theprinciple 
of universality during the discussion on the proposal for 
an a r t i c l e5^ in the Committee of the Whole. In view 
of the obstacles, both technical and political,which that 
proposal had encountered, his delegation had suggested 
a solution which it hoped would attract general 
agreement not only on the subject-matter of a r t i c l e 5 ^ 
but also on the problems arising from article 6 2 ^ a n d 
on the question of reservations. 

23. Inthedraft declaration, which his delegation had 
submitted inthe form of aresolution(ABCONF.39B 
L.38),the preamble stressed thevalue of theprinciple 
of universality audits importance to internationalco-
operation. Itstated^thatallStates should be able to 
participate in multilateral treaties which codify or 
progressively develop norms of general international law 
or the object and purpose ofwhich are of interest to the 
international community of States as a whole", and 
thenrecommended to the General Assembly ^that it 
consider periodically the advisability of invitingStates 
which are not parties tomultilateral treaties of interest 
to the intemationalcommunityof States asawhole to 
participate in such treaties". 

24. When hehad announced his delegation'sintention 
of submittingadraftresolutiononthoselines, hehad 
indicated that it was intended as part ofageneral solu
tion which, it was hoped, would ensure a substantial 
majority in favour of the convention. Since, however, 
his delegation's efforts had not met with sufficient 
support, he would not ask for the draft declaration to be 
put to the vote, but would again emphasize the import
ance of the contents of the draft and express thehope 
that, in more favourable circumstances, the ideas it 
contained would be recognized by all States. 

25. His delegation was prepared to support any rea
sonable compromise solution that might be put forward 
for the outstanding issues before the Conference. 
Nevertheless, it wished to makeitclearthatitwould vote 
infavouroftheconventiononthelawof treaties even 
without anarticle 6 2 ^ ^ and without any reference to 
theprincipleof universality,becauseitconsideredthat 
the draft submitted by the International Law Commis
sion representedagreat contribution to the progress of 
international Law. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

26.The PRESIDENT invited the Conference to con
sider the draft declarationonparticipationinthecon-
vention on the law of treaties proposed, along with 
anew article andadraftresolution,byagroupof ten 
States (ABCONF.39BL.47andRev.l). 
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27. Mr. ELIAS (Nigeria), introducing the combined 
proposal on behalf of the ten sponsors, said that it 
consisted of three parts but constituted an organic whole. 
It read as follows: 

^ ^ ^ о ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ , 

^ ^ ^ ^ ^ that multilateral treaties which deal with the 
codification and progressive development of international law 
or the object and purposes of winch are of interest to the 
international community asawhole, should be open to universal 
participation, 

^ ^ ^ of the fact that Article . . . of the Convention on 
t h e L a w o f Treatiesauthorizesthe General Assembly toissue 
special invitations to States not members of the United Nations, 
the specialized agencies or parties to the Statute of the Interna-
tionalCourt of Iustice,to accede to the present Convention, 

l . ^ B ^ the General Assembly to give consideration, at 
its twenty-fourth session,to the matterof issuing invitations so 
as to ensure the widest possible participation in the Convention 
on the Law of Treaties^ 

2 . ^ ^ ^ ^ the hope that the States Members of the United 
Nations will endeavour to achieve the object of this declarations 

3 . ^ ^ ^ ^ t h e Secretary-Generalof theUnitedNations to 
bring the present declaration to the notice of the General 
Assembly^ 

4 . ^ 0 ^ ^ ^ that the present declaration shall form part of the 
Final Act of the Conference on the Law of Treaties. 

If, under paragraph 3 of article 62, no solution has been 
reached within aperiod of 12 monthsfollowing the date on 
which the ob^ectionwasraised,thefollowing procedures shall 
befollowed^ 

1. Any one of the parties toadispute concerning the applica
tion or the interpretation of article 50 or 61 may, by application, 
submit it to the International Court of lusticefor adecision 
unless the parties by common consent agree to submit the 
disputeto arbitration. 

2. Any one of the parties toadispnte concerning the applica^ 
tion or the interpretation of any of the other articles in P a r t Y 
of the convention may set in motion theprocedurespecihed 
in a n n e ^ I t o the present convention by snbmittingarequest to 
that effectto the Secretary-General of theUnitedNations. 

^^^^^^ 

l . A l i s t of conciliators consisting of qualified prists shall be 
drawn up and maintained by the Secretary-General of the 
UnitedNations. To this end,every State which i saMember 
of the United Nations orapar ty to the present convention shall 
beinvitedtonominatetwoconcil iators,andthenamesof the 
persons so nominated shall constitue the list. The term of 
aconciliator,mcludmg that of any concihator nominated to fill 
a casual vacancy, shall be five years and may be renewed. 
A conciliator whose term e^piresshall continue to fulfil any 
function for which he shall have been chosen under the follow
ing paragraph. 

2. W h e n a r e q u e s t h a s b e e n m a d e t o t h e Secretary-General 
under article . . . theSecretary-Generalshallbringthedispute 
beforeaconcihation commission constituted as follows^ 

The State or States constituting one of the parties to the 
dispute shallappormA 

(̂ ) Gne conciliator of the nationality of that State or of one 
of those States,who may or may n o t b e chosen from the list 
referred to in paragraphia and 

(^)Gne conciliator not of the nationality of that State or of 
any of those States,who shall be chosen from the list. 

The State or States constituting the other party to the dispute 
shall appoint two conciliators in the same way. The four 
conciliators chosen by the parties shall be appointed within 
si^ty days following the dateon whichthe Secretary-General 
receives the request. 

Thefour conciliators shall, within si^ty days following the 
date of the last of their own appointments, appoint a fifth 
conciliator chosen from thehst ,whoshal lbe chairman. 

If the appomtment of mechairmanor of any of theother 
conciliators has not been made within the period prescribed 
above for such appointment, it shall be made by the Secretary-
Generalwithin si^tydays following the e^piryof that period. 
The appointment of the chairman may be made by the Secretary-
General either from the list or f romthemembershipof the 
International Law Commission. Any of the periods within 
which appointments must be made may be extended by 
agreement between the parties to the dispute. 

Any vacancy shallbeh^led in the manner prescribed for the 
initial appointment. 

3.The Commission shall decide its own procedure. The 
Commission,with the consent of the parties to the dispute, may 
invite any party to the treaty to submit to it its views orally or 
in writing. Decisions and recommendations of the Commission 
shall be made byamaiority vote of the five members. ^ 

4. The Commission may draw the attention of the parties to 
the dispute to any measures which might facilitate an amicable 
settlement. 

5.The Commission shall hear the parties, examine the 
claims andob^ections, andmakeproposals tothepart ies with 
a view to reaching an amicable settlement of the dispute. 
The report and conclusions of the Commission shall not be 
binding upon the parties, either with respect to the statement of 
facts o r i n r e g a r d t o questions of law,andthey shall haveno 
other character than that of recommendations submitted for 
the considerationof the parties in order to facilitateafriendly 
settlement of the controversy. 

6. The Commission shall report within twelve months ôf its 
constitution. Itsreportshallbedeposited withtheSecretary-
General and transmitted to the parties to the dispute. 

7 .The Secretary-General shall provide the Commission with 
such assistance andfacilities as it may require. The expenses 
of the Commission shall be borne by theUnitedNations. 

^ ^ ^ ^ ^ ^ 

C ^ ^ ^ ^ that the provisions in Article . . . concerning 
the settlement of disputes arising under P a r t Y o f the Conven
tion on the Lawof Treaties, lays downthatthee^pensesof 
any conciliation commission that may be set up under 
Art ic le . . . shaübe borne by the United Nations, 

^ ^ ^ the General Assembly of the United Nations to 
takenoteof and approve the provisions ofparagraph7of the 
Anne^ to Ar t ic le . . . 

28. All participantsinthe Conference realized that there 
were still two major outstanding issues to settle: the first 
was that of universality and the second that of the 
provisionof satisfactory proceduresfor the settlement 
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of any disputes that might arise out of the various 
provisions included in Part^dealing with grounds for 
invalidating,terminating,withdrawingfromorsuspend-
ingthe operation of treaties. Some delegations attached 
the greatest importance to the principle of universahty, 
while othersattached equal importance tothe question 
of including in the convention provisions relating to the 
settlement of disputes. Many effortshadbeen made, 
in consultation and negotiation, to find an amicable 
solutiontothatdualproblem. It was maintained by 
some that the two issues had no organic connexion and 
were not necessarily related. The sponsors of the 
present proposals would readily admit the force of that 
argument, but the Conference could not ignore the 
possibility of an agreement based on a simultaneous 
solution of both problems. 

29. The sponsors accordingly now submitted their 
proposal which, apart from the draft resolution on 
conciliation expenses which he would describe later, 
consisted of two parts. The first wasa^Draft Declara
tion onUniversal Participation in and Accession to the 
Convention on the Law of Treaties". The second was 
aproposed new article entitled^Procedures for Adju
dication, Arbitration and Conciliation",with an annex 
settingforth details of the organization of the conciliation 
procedure. Those two parts constituted a ^package 
proposal"whichcould not be divided. The sponsors 
fully realizedthat no delegationwouldfindthewhole 
package completely satisfactory. Some would object 
to the termsof the draft declaration,others might not 
wantadeclarationatall, stillothersmightbewilling 
to accept the declaration but would not be fully satisfied 
with certain features of the procedures for the settlement 
of disputes. The sponsors wished to make it clear 
that they hadnot attemptedto satisfy any particular 
group of delegations completely. Their sole aim had 
been to try to achieve the possible and for that purpose 
it had been necessary not to insist on the ideal. Inthe 
lively and even passionate discussions which had taken 
place, it had become clear that the gap which separated 
the advocates and the opponents of the principle of 
universahty was still very wide, but the sponsors thought 
that the draft declaration now proposed by them repre-
sentedthemaximummeasureof achievement possible 
at the present stage. 

30.Two changes had been made (ABCONF.39BL.47B 
Rev.l) to the original text (ABCONF.39BL.47) of the 
proposednew article on^Procedures for Adjudication, 
Arbitration and Conciliation". The first related to 
the title and consisted of the insertion of areference to 
arbitration. The second was anamendmentto para
graph I,which enabled any of the parties toadispute 
concerning the application or the interpretation of 
article50 or 61 to submit that disputeto thelnter-
nationalCourtof lusticefor adecision. Apart from 
clarifying the wording, the sponsors had now added the 
concluding proviso,^...Unless the parties by common 
consent agree to submit the dispute to arbitration". 
The third element of the combined proposal wasadraft 
resolution requesting the General Assembly to take note 
of and approvetheprovisions of paragraph7 of the 
annexto theproposednew article. Thatparagraph, 

in addition to specifying that the Secretary-General 
shouldprovide theproposed Conciliation Commission 
with the required assistance and facilities, stated that 
the expenses of ll^ecommission^shall be borne by the 
UnitedNations". 
31. It shouldbeclearlyunderstoodthattheproposal 
whichhe had mus introducedmust be considered as 
awhole and voted upon as such. The sponsors hoped 
that the support that it would attract would not be 
United to any particular group or groups, and that the 
proposal wouldcommend itself to the widestpossible 
participation by delegations from all parts of the world. 
He appealedto thosewhomightbeopposedto some 
parts of theproposalto consider whatthe alternative 
would be to the rejection of that proposal. The answer 
that article 62 would remain was not convincing. Such 
aprovisionmightbe sufficient in other circumstances 
but,inthepresent instance, would notbe enough for 
the purpose of arriving ataharmonious solution. The 
proposal which he had introduced did not give the 
whole loaf to either of the two groups of delegations to 
which he had referred at the beginning of his statement, 
but it did give something to each. He therefore 
earnestly hopedthat it wouldbe accepted in a spirit 
of concihation and general harmony. 

32. Mr. DADZIE (Ghana) said that his delegation was 
oneof thesponsorsoftheten-Stateproposal. When 
he had spoken in connexion with the proposed 
article 6 2 ^ , he had pointed out that, for an acceptable 
compromise to be reached, steps would have to be 
taken by each side to meet the views of the other. The^ 
time had now come to take those steps if the Conference 
was not to see the results of its labours during the 
past two years reduced to naught. The proposal before 
the Conference was an attempt to strike a bargain, 
recognizingonly what waspossibleand having regard 
to the interests of all delegations, and he urged represent
atives togive it their serious consideration. He hoped 
that the draft declaration and the proposed newarticle 
would commendthemselves to allandthateventhose 
delegations which could not vote in favour of the pro
posal would at least refrain from casting a negative 
vote. 

33. Mr. ESCHAUZIER (Netherlands) said that he had 
been favourably impressedbytheNigerianrepresent-
ative's presentation of the new compromise proposal. 
With regard to the proposed newarticle, he saidthat 
the original sponsors of article 62 ^ had been in 
favour of aprocedure for the settlement of disputesby 
the International Court of Justice. Realizing that that 
would not gaintmiversalacceptance,theyhadthought 
it necessary to have recourse to compulsory conciliation 
and arbitration procedure for disputes arising from 
Part ^ of the convention. While there was a 
considerable difference between the proposed ar
ticle 62 ^ andthenewproposal, henotedthat the 
idea of compulsory conciliation was retained and he 
was glad to see that the concept of arbitration was 
not entirely dropped. One positive feature of the 
proposed new article was that it proposedaprocedure 
involving thelnternationalCourtof Justice, though it 
restricted the cases to be submitted to the International 
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Court to those arising out of disputes regarding the 
principle o f ^ ^ ^ ^ as set out in articles 50 and 61. 
During the negotiations to arrive at a compromise 
solution, he had done his utmost to persuade the 
sponsors of thenewproposaltoinclude also disputes 
under articles 49 and 59 for adjudication by the Inter
national Court. He was sorry to see that they had not 
done so and again appealed to them to reconsider their 
decision onthat point. 
34. The new compromise proposal mightbe thebest 
that could be expected inviewof the very wide diver
gence of opinion which had been evident on the subject. 
His delegation would therefore give serious consideration 
to the proposed new article. So far as the draft 
declaration was concerned, thechangeinits titlewas 
probably an improvement. He would give careful 
consideration to the other amendments proposed, but 
would like to hear the views of other delegations before 
committing his delegation. He noted that the draft 
declaration invited the General Assembly to give 
consideration, at its twenty-fourth session, to the 
matter of issuing invitations soastoensurethe widest 
possibleparticipationinthe convention. He wasnot 
sure that it was within the Conference's competence to 
issue instructions to the General Assembly but obviously 
an invitation would not be binding. 
35. He would urge delegations to cast aside their 
prejudices and give favourable consideration to the 
proposed^packagedeal"soastoachieve the widest 
possiblemeasureof agreement. 

36. Sir FrancisYALLAT(United kingdom) said he 
both respected and appreciated the intense efforts which 
had been made by the delegations which had sponsored 
the proposals in document (ABCONF.39BL.47Band 
Rev.l). Although it was dangerous to identify delega
tions and people in that kind of context, he would 
nevertheless like to express the appreciation of his 
delegation for the efforts which had been made 
personally byMr.Ehas,the Chairman of the Nigerian 
delegation, to find, even at that late hour, a way to 
salvage the work of the International Law Commission 
over the last eighteen years and of the Conference over 
the last two years. 
37. To lfismind,a^packagedeal"was rarely attract
ive and sometimes turnedout in the endtobemerely 
a bitter pill. The present compromise was difficult 
to accept, smce,on the one hand,the draft declaration 
went further than he wouldhave wished to go and, 
on the other hand, the settlement procedures did not go 
far enough. He felt strongly, however,that the Con
ference should not discard the last opportunity to save 
the results of its work. He appealed to all delegations 
toadoptastatesmanlikeattitudeintheirconsideration 
of the new proposal, in emulation of the statesmanlike 
attitude adoptedbyits sponsors and, at that stage, to 
put onone side their wishes inonerespect or another. 
38. Of course, delegations to the Conference could not 
bind their Governments to future action, whether in 
the General Assembly or elsewhere, and it was on that 
understanding thathis delegation would vote for the 
proposal. It Was regrettable that delegations should 

be forced to support such proposals; however, in a 
spirit of realcompromise,hewouldlendthe support, 
ofhisdelegationtotheproposals in document ABCONF. 
39BL.47andRev.l. 

39.Mr.IOrJLESTO^(UnionofSovietSociahstRepub-
lics) said that his delegation wished to express its 
profoundgratitudeto all the delegations whichhadmade 
such great efforts to seekacompromise solution witha 
view tobringing the Conference to a successful con
clusion. 
40. It had been interesting to hear that the United 
kingdom representative regarded the proposal now 
before the Conference asacompromise even though, in 
that representative's opinion,one part went too far and 
the other not far enough. The Soviet Union delegation 
had striven forareal compromise throughout the Con
ference, and now wished to analyse the solution 
proposed. 
41. To begin with the draft declaration, the core of that 
proposal lay in the invitation to the General Assembly 
to consider at its twenty-fourth sessionthe matter of 
issuinginvitations so as to ensure the widestpossible 
participation in the convention. But the effect of that 
proposal was to place the onus of solving the problem 
on the General Assembly, and the United kingdom 
representativehadimpliedthattheattitude of delega
tions to the Conference voting for the draft declaration 
would notbebindingonthe delegations of thesame 
States to the General Assembly. Indeed, every Member 
of the UnitedNations had the right to raise any question 
at any session of the General Assembly so that, in 
practice, the vital paragraph of the draft declaration 
added nothing toaright that already existed for nearly 
all the delegations attending the Conference. Of course, 
the declaration did contain some positive provisions 
concerning the principle of universality, but its main 
flaw was that it carried noobligations whatsoever. 
42. The draft declarationwas followed byaproposed 
new article on procedures for adjudication and concilia-
tion,which,if adopted, would impose firmobhgations 
on States. Where thecompulsoryjurisdictionof the 
International Court of Justice was concerned, novague 
provisions for thefuture andnogeneralphraseswere 
used,but clearly bmdmg, if limited,undertakings were 
imposed. Thus, any State which supported the proposal 
must agree in principle to the Court's compulsory juris
diction and must re-examine its position on compulsory 
arbitration. 
43. In those circumstances, the new proposal could 
hardlybe described asacompromiseinwhichconces-
sions had been made by both sides, since those who 
could not agree to compulsory jurisdiction were 
supposedto acceptabinding provision, whereas those 
who disagreed with the ideas set outin the draft declara
tion, far from being bound by any obhgations,would be 
absolutely free to act as they wished in matters relating 
touniversalparticipationinthe convention. Perhaps 
that was the reason why the United kingdom delegation 
was prepared to support the proposal. 
44. Ifareal compromise were sought, either both sides 
should agree to undertakebmdingobhgations,or both 
sides should be given the same freedom of action. Since 
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some delegations felt that they could not accept binding 
obligations in respect of the principle of universality,a 
genuine compromisewouldbetomake the newarticle 
anoptionalprotocoltobe adopted attheConference. 
Theremightbe other technical means of making the 
second part of the proposal less mandatory: for instance, 
the words^with the consent of all the parties"might 
beinsertedinparagraph 1 of theproposedarticle, in 
connexion with the submission of disputes to the 
IntemationalCourt of Justice. In any case,the second 
part of the proposal should have the same legal 
character as the first part. 

45. The USSR delegation considered that the draft 
declaration contained certain positive elements, winch 
went some way towards meeting its position. Accord
ingly, ifaseparate vote were taken on the draft declara
tion, it could vote in favour of it, although it could not 
votefortheproposednew articleinitspresentform. 
He would suggest that the sponsors consider presenting 
the new article as an optional protocol: if they could not 
agree to that suggestion or to a separate vote onthe 
draft declaration, the USSR delegation would be obliged 
to vote against the proposal asawhole. 

46. Mr. SEATON (United Republic of Tanzania) said 
he was glad that the compromise solutionproposed by 
hisownandotherdelegationshad,onthe whole, met 
withafavourable response. It was most gratifying that 
delegations holding such widelydiffering views as those 
of the United kingdom, the USSR and the Netherlands 
hadallfoundpositive elements intheproposal. The 
Conferencehad attempted for weeks to findasolution 
to meet the widely divergent interests of delegations; 
those attempts had failed, not for want of effort or 
goodwill, but owing to the inherent difficulty of the 
problem. The statements of earlier speakers had shown 
that the latest endeavour to break the deadlock had been 
successful to some extent, since the Netherlands and 
USSR representatives had madeanumber of suggestions 
and the United kingdom representative had not insisted 
on the incorporation of certain ideas which he had 
pressed earlier in the debate. 
47. The Tanzanian delegation hoped that an un
derstanding would be reached among thegreat Powers 
on the principal of universality, which could sub
sequently be settled in the General Assembly, and that 
delegations which supported the draft declaration would 
vote for that principle in the Assembly. The true 
interests of the Conference wouldbe servedif those 
delegations could find it possible to accept the declara
tion on that understanding. The draft declaration could 
be described as very rnild, for in its first operative para
graph it merely invitedtheGeneral Assembly togive 
considerationto the matter of issuinginvitations. In 
his delegation's opinion, the Conference was fully 
competent toinvitetheGeneral Assembly to consider 
such a matter. The second operative paragraph, 
however,which expressed the hope that States Members 
would endeavour to achievetheobjectof thedeclara-
tion, constitutedanappealto all States, especially the 
great Powers, to try to resolve the differences which 
divided them, so as to achieve the wide consensus with
out which international law was nothing but an illusion. 

48. In his delegation's view, the new proposal was 
a modest step towards achieving the goal of putting 
anendtounequalandunjust treaties, whilestrength-
ening treaty stability and the ^ ^ ^ ^ ^ ^ ^ ^ ^ 
principle. 

49.Mr. PINTO (Ceylon) said that his delegation was 
perhaps unique in the consistent support it had accorded 
to the compulsory procedures proposed in article 6 2 ^ 
and the principle of universahty set o u t m a r t i c l e 5 ^ . 
When both those proposed new articles had been 
rejected,his delegation hadsought achievement rather 
than compromise; it was thereforemost gratifiedthat 
the sponsors of the new proposal had been able to 
submit a document which represented a modest step 
towardsbothgoals. AlthoughtheCeyloneseGovern-
ment intended to continue working towards the final 
achievement of these ends, his delegation agreed with 
others that the ten-State proposal was the only one 
likely to command the wide measure of consent which 
would permit the efforts of the International Law 
Commission and the Conference to be crowned with 
success. 

50. Mr. I^EARNEY(United States of America) said 
that his delegation wouldvote for the new compromise 
solution. The sponsors, especially the Nigerian delega
tion, were tobe commended for their strenuous efforts 
to bring the Conference toasuccessful conclusion. The 
United States delegation sharedtheviewsexpressed by 
avariety of representatives concerning the interpretation 
to be given to thedraft declaration and also shared 
the hope of the Tanzanian delegation that the great 
Powers would succeed in resolving their differences. 

51.Mr.HUBERT (France), referring to thesecond 
partof thecombinedproposal, saidthat although his 
delegation associated itself withthe many tributes paid 
to the sponsors for their efforts, it found the compromise 
unsatisfactory. 

52. According to paragraph 1 of the proposed new 
article,the compulsory jurisdiction of the International 
Courtof Justice, if itwasindeedcompulsory, applied 
only to articles 50 and 61. But it was well-known how 
imprecise were the rules referred to in those articles, 
and France could not accept even the Court's inter-
pretationof peremptory normsof general international 
law, or agree that the Court should thus becomeakind 
of international legislature. Moreover, the other 
articles i n P a r t ^ of the convention were not placed 
under any compulsory jurisdiction, but were made 
subject only to aconciliationprocedure. Suchapro-
cedure was totally inadequate for the settlement of 
disputes; even if only onepartyrefusedto accept the 
conclusions of a conciliation commission, disputes 
arising from articles 49 or 59, which were of vital 
importance, might remain unsettled for an indefinite 
period, thus poisoning international relations. That 
serious shortcoming threatened the balance of the entire 
convention and the French delegation would vote 
against the ten-State proposal. 

53. M.WERSHOF (Canada) said that his delegation 
would votein favour of the new proposal if it were 
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put to the vote in its entirety. Canada greatly appre
ciated the efforts made by the sponsors,especially the 
delegationof Nigeria. 
54. Invoting for the^packagedeal",his delegation 
understood that the new paragraph of the preamble 
to the draft declarationdid not affect the obligation 
orright of every State Member of theUnitedNations 
to treat on its merits any proposal that might be made 
in the GeneralAssemblyinpursuance of the declaration. 
Withregardto the revised versionof paragraph I of 
the proposed new article, his delegation understood the 
sponsors to intendit to mean compulsory jurisdiction 
of the International Court of Justice unless the disputing 
parties agreed to submit to arbitration instead. 
55. Although his delegationdidnotconsider that the 
new article provided a fully satisfactory method of 
settling disputes under Part B̂, i twouldvoteforthe 
compromise, because thenew article wasmuchbetter 
than article 62 by itself. 

56. Mr. ALVAREZ TABIC (Cuba) said that his 
delegationhad consistently expressed theview that the 
conventionshouldbe open for signature by allStates 
withoutdiscriminationandthat, where settlement pro
cedures were concerned, the convention couldnot go 
beyond Article 33 of the Charter, so that no com
pulsory conciliation or abitration was acceptable. Since 
the draft declaration dealt with the problem of univer
sality in an unsatisfactory way and since the notion 
of compulsory jurisdiction was introducedinthenew 
article,hisdelegationwould vote against the proposal. 

57.Mr.USTOR(Hungary) saidhewas not clear as 
to the interpretation of the provisions of the draft 
declaration. The first paragraph of the preamble 
expressedthe conviction of the Conference that multi
lateral treaties which dealt with the codification and 
progressive development of international law or the 
object andpurposes of which were of interest tothe 
international communityasawhole should be open to 
universal participation and, in the second operative 
paragraph,the Conference expressedthe hope that the 
States Members of the United Nations would endeavour 
to achieve the object of the declaration. The Con
ference was attended by plenipotentiary representatives 
of States; the question therefore arose how far the 
declaration would be bmding upon States in the General 
Assembly. Would the overriding principle of good 
faith bind them when voting at the twenty-fourth 
sessions Was he rightmminking that the favourable 
votes which wouldbe cast for the declaration inthe 
Conference would have the effect that the States whose 
plenipotentiaries had voted in favour of the declaration 
would be thereby prevented from casting contrary votes 
on the same question in the General Assembly^ 
Perhapsme President could confirm that States voting 
for the declaration would be under at least a moral 
obligation not to vote against the principles of the 
declaration in the General Assembly. 

58. The PRESIDENT said that it was not for him to 
give an opinionon the matter. The Hungarian repre
sentative would no doubt find an answer to his question 
in the statements made during the debated 

59.Mr.BI^OUTHA(Congo,Brazzaville)saidthat 
his delegation always advocatedcompromise,but only 
acceptablecompromise. Thenew proposahhowever, 
seemedtobe compromise for the sake of compromise, 
and his delegation would vote against it, unless a 
separatevotewastakenonthe draft declaration. 

60.Mr.OELAGUARDIA(Argentina)saidthatthe 
solutionpresentedto the Conference after great efforts 
wasasatisfactory compromise, for which his delegation 
wouldvote. 

61. Mr. BILOA TANG (Cameroon) saidhis delegation 
supported the proposal foraseparate vote on the draft 
declaration. Cameroon upheld the principle of univer
sality, but could not prejudge what its delegation's 
position wouldbewhenthematterwasraised at the 
twenty-fourth session of the General Assembly. It 
would therefore abstain inaseparate vote on the draft 
declaration. 

62. With regard to the proposednew article, it was 
indeedacompromise,butnotasatisfactoryone. Ar
ticles 50 and 61 related to very controversial questions, 
andyet it wasproposedthat any party to a dispute 
could apply unilaterally tothelntemational Courtof 
Justice. Moreover, only compulsory conciliation was 
provided for the settlement of other disputes under 
Part ^ . His delegation would thereforevote against 
the proposed new article. 

63. Mr. HAYTA (Turkey) said that his delegation had 
for years advocated compulsory jurisdiction as an 
effective andimpartialmeans of settling disputes. It 
could not therefore lend its full support to the new 
proposal, but would not oppose it, because at least 
disputes under articles 50 and 61were to be submitted 
to the International Court of Justice. On the other 
hand,his delegationexpressed reservations against the 
failuretosubmit other articles in Part^Bto adequate 
jurisdictional guarantees, and would therefore abstain 
inthe vote. 

64. Mr. GROEPPER (Federal Republic of Germany) 
expressed his appreciationof theeffortsmadeby the 
authors of the compromise proposal. Hisdelegation 
had always held the view that it was not the task of the 
Conferencetoseeksolutionstogeneralpohticalques-
tions. It was particularly inappropriate for it to go 
into the purely political problem of the existence of 
disputed territorial entities in international law. In 
order to facúltate the work of the Conference, his 
delegationwould not opposethe compromise solution, 
mcluding the draft declaration on universal participation 
in the convention,on the understanding, however,that 
thedeclarationdid not bindtheGeneral Assembly to 
issue invitations to specificentities and did not prejudge 
the position of States in that respect. 

65. The ten-State proposal showed some improvement 
with regardtósettlementprocedures,but those proce
dures were less satisfactory than those proposed in 
article 6 2 ^ ^ 

66.His delegation wouldabstain in the vote onthe 
proposal. 
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67. Mr. ^UDRYAv^TSE^ (ByelorussianSoviet So
cialist Republic) said that the USSRdelegation had 
suggestedthatthe sponsorsmightconsider submitting 
the second part of their proposal as an optional protocol. 
There had been no response to that suggestion, and 
perhaps that silence implied tacit consent. If the pro
posal wereputtothe vote asit stood, his delegation 
would vote against it; otherwise, itwould reconsider its 
position. 

68. Mr. WYZNER(Poland) saidthat, although his 
delegation appreciated the efforts made by the sponsors, 
it unfortunatelycouldseenobalancebetween the first 
and second part of the^package deal". His delegation 
haddelayedits explanationof vote,inthehopethat 
somemember of the group of States whichhadlong 
opposedtheprinciple of universality wouldgivesome 
indicationof an intentionto reconsider their attitude. 
But no such indication had yet been given; on the 
contrary, an influential delegationhadstatedthatthe 
declaration would not be binding either on the General 
Assembly or onStates. Polandwouldthereforevote 
against the proposalif it were putto the vote in its 
present form. 

69. Mr. N'DONG (Gabon) said that his delegation 
appreciated the sponsors'efforts, but could not vote for 
the proposal,because the choice of articles 50and 61 
for submission to the compulsory jurisdiction of the 
International Court of Justice was injudicious. Neither 
propounders of legal doctrine nor members of the Inter
national Law Commission, nor representatives at the 
Conference were agreedon what constitutedrules of 
^ ^ ^ ^ , and to submit the settlement of disputes 
concerningsuchrules to the jurisdictionof theCourt 
wasarisk which Gabon refused to take. 

70.Mr.BLIX (Sweden) said that his delegation's active 
endeavours tobring about the solution of the problems 
of settlement procedures anduniversalparticipationin 
the convention madeit particularly appreciative of the 
difficulties encountered by the sponsors of the proposal 
nowbefore the Conference. Theyhadnotachieveda 
final solution of either of those vital issues and, indeed, 
such a solution was impossible at the present time, 
but although no immediate solution had been found for 
theproblemof universalparticipation, anopportunity 
forsuchasolutioninthe General Assemblywas offered; 
on the other hand,the problem of settlement procedure 
had to be solved immediately, for if no appropriate 
procedure were included in the convention now,it would 
be difficult to do anything about it in the future. 
Minimum solutions had beenprovided for both issues, 
and it was to be hoped that better ones would be 
reachedsubsequently. 

71. Mr. ELIAS (Nigeria) said that the sponsors could 
not accept either the proposal foraseparate vote on the 
draft declaration or the suggestion that the second part 
of the proposal should become an optional protocol. 

72.The PRESIDENT invited the Conference to vote 
on the draft declaration, proposed new article and draft 
resolution submitted by ten States (ABCONF.39BL.47 
andRev.l). 

^ ^ o ^ B Nigeria, Norway, Pakistan, Panama, Portugal, 
San Marino, Senegal, Singapore, Spain, Sudan, Sweden, 
Switzerland, Trinidad and Tobago, Tunisia, United kingdom 
of Great Britain and Northern Ireland, United republic of 
Tanzania, United States of America, Uruguay, Yugoslavia, 
Gambia, Argentina, Austria, Barbados, Belgium, Cambodia, 
Canada,Ceylon, Chile, Colombia,Congo (Democratic republic 
of), Costa Pica, Cyprus, Denmark, Fcuador, Fl Salvador, 
Finland,Ghana,Greece, Guyana, Holy See, Honduras, Iceland, 
Iraq, Ireland, Israel, Italy, Ivory Coast, Iamaica,Iapan,l^enya, 
Kuwait, Lebanon, Liberia, Liechtenstein, Luxembourg, Malta, 
Mexico, Morocco, Nepal, Netherlands, New Zealand. 

B ^ ^ B Poland, Romania, Thailand, Ukrainian Soviet 
Socialist P^epublic,Unionof Soviet Socialist Pepubhcs,United 
Arab Pepublic, Bulgaria, Burma, Byelorussian SovietSocialist 
republic, Cameroon, Central African republic, Congo (Brazza
ville), Cuba, Czechoslovakia, France, Gabon, Hungary, Mada
gascar, Malaysia, Mongolia. 

^ ^ ^ ^ ^ B Peru, Philippines, Pepublic of I^orea, Pepublic 
of Yiet-Nam,SaudiArabia,SierraLeone,SouthAfrica,Syria, 
Turkey, Yenezuela, Afghanistan, Algeria, Australia, Bolivia, 
Brazil, China, Dahomey, Dominican Pepublic,Fthiopia, Federal 
Pepublic of Germany, Guatemala, India, Indonesia, Iran, 
Libya,Monaco. 

73. Mr. ROMERO LOZA (Bolivia), explaininghis 
delegation's abstention on the proposed new article, 
observed that the title of Par t^of the draft convention 
— ^Invalidity, termination and suspension of the 
operation of treaties" — implied the existence of a 
procedurefor carryingout what it proposed. In the 
absence of such aprocedure, i twasha rd to say why 
Part^includedto many articles which every delegation 
regarded as necessary but which fewofthembelieved 
would have to be applied in practice. With the reject-
ionof article 6 2 ^ t h e real force of Pa r t ^hadbeen 
removed, and the elimination of the procedures for 
arbitration and conciliation proposed in that article 
undermined the basic purpose of the convention. The 
non-inclusionof theimportant article49 inthe com
promise proposals showed that no attempt was being 
madetoensurethattheconventionwouldbeapplied 
in suchaway as to meet the wishes of alarge number 
of States. In fact, Par t^ ,and article 49 in particular, 
would be purely academic in character and have no 
practicaleffect. 

74. Nevertheless, his delegation had instructionsfrom 
the Bolivian Government to sign the convention, subject 
to placing on record its declaration that, first, the 
defective terms in which the convention had been 
framed meant that thefulfilment of mankind's aspira
tions in the matter would be postponed; and secondly, 
despite those defects, the rules embodied in the con
vention clearly representedprogress and derived their 
inspiration from those principles of international justice 
which Bolivia traditionally upheld. 

http://70.Mr.BLIX


194 Plenary meetings 

75. Mr. BINDSCHEDLER (Switzerland) said that, 
after much hesitation, his delegation had finally decided 
to vote in favour of the combined proposal, and he 
paid a warm tribute to the sponsors for achieving a 
formula which had proved acceptable to the largest 
possiblenumber of delegations. 

76. The Swiss delegation welcomed that proposal as 
amodeststepinthedirectionof the acceptance of the 
compulsory jurisdiction of the International Court of 
Justice. It considered that paragraph 1 of the new 
article just adopted, in the form in which it now 
appeared, established a genuine compulsory procedure 
for adjudication. Under the provisions of thatpara-
graph, every State party totheconventiononthelaw 
oftreaties would have the right to submit, by application, 
to thelntemationalCourt of Justice any disputewith 
another party concerning the application or theinter-
pretation of article 50 or of article 61. That first step 
which had nowbeentakengavegreat promise for the 
future. His delegation's hopes in that directionwere 
strengthened by the vote at the 29th plenary meeting on 
the Swiss proposal foranewarticle76(ABCONF.39B 
L.33),which showed that forty-one States had favoured 
that proposal and thirty-six had opposed it. 

77. At the same time, his delegation didnot regard 
the new article asasatisfactory provision on the settle-
mentofdisputes;ithadvoted in favour of it simply 
because it was better thannothing. Thenew article 
madeprovisiononlyfor aconcihationprocedurewith 
regardto disputes arising fromthe applicationorthe 
interpretation of the articles of Part Y other than 
articles 50and 61. Ouestions of the application and 
interpretation of the grave provisions containedinsuch 
articles as articles 48, 49 and59 shouldundoubtedly 
have been left for settlement by the International Court 
of Justice. The conciliation procedure embodied in 
the new article, apart from having the defects towhich 
hehad alreadydrawnattentionataprevious meeting, 
provided no assurance of an objective and final decision 
to such disputes. 

78. His delegation wished to place on record that, 
shouldSwitzerlandsignthe conventiononthelawof 
treaties, it would do so subject to the reservation that 
the provisionsofallthe articles in PartYwould only 
apply in the relations between Switzerland andthose 
States parties which, like Switzerland, accepted the 
compulsory jurisdiction of the International Court of 
Justice, or compulsory arbitration, for the settlement of 
any dispute arising fromthe applicationor theinter-
pretationofanyofthose articles. 

79. Mr. MARESCA (Italy), explaining his vote in 
favour of the proposal, said he wished at the same time 
to pay a tribute to theefforts of its sponsors. The 
Italian delegation had consistently maintained that a 
procedure for the settlement of disputes on the lines of 
article62^constituted anessential safeguard in res
pect of theprovisionsof Part Y. It wouldtherefore 
havewishedforamore strict and more complete pro
cedure thanthat embodied inthe new article. That 
article nevertheless constituted aremarkable step for
ward, in that it made provision for the compulsory 

jurisdiction of the International Court of Justice in 
respect of disputes arising from articles 50 and 61, and 
for compulsory conciliationinrespect of those arising 
fromallthe other articles in PartY. His delegation 
continued tobelieve,however,thatasettlement proce
dure was necessary for the apphcation and interpretation 
of such articles as articles 49 and 59 andexpressed 
the hope that bilateral treaties would make provision for 
such procedure. 

80. His delegation's acceptance of the declarationon 
universal participation was in keeping with Italy's 
consistent standthatthe General Assembly was alone 
competent to invite States to participate in the conven
tion. The recommendation made to the General 
Assembly inthat declaration had its valuebut it also 
had its limits. It did not commit the General Assembly 
in any way and the General Assembly remained sover
eign totakeits future decisions objectively in the light 
of circumstances. The Italian delegation to the present 
Conferencecouldundertakenocommitment regarding 
the attitude of the Italian delegation to the General 
Assembly. 

81. Mr. BAYONA ORTIZ (Colombia), explaining his 
delegation's vote infavour of thedeclarationandthe 
new article, said that his delegation had consistently 
maintained that the question of universality wasapoli-
tical issue which fell within the comptence of the General 
Assembly. Although his delegation had voted in 
favour of the declaration, it wished to place on record 
that its vote did not prejudice in any way the position 
of theColombiandelegationtothe General Assembly 
inanyfuturedebateonthequestionof universalpar-
ticipation. 

82. Withregardto thenewarticleonproceduresfor 
adjudication, arbitration and conciliation, his delegation 
had accepted it asacompromise solution, solely because 
it representedthemaximumthatcouldbe obtained at 
thepresentConference. Its text, however, did not in 
anyway satisfy his delegation's aspirations as one of 
the sponsors of the article 62^approved by the Com
mittee of theWhole. 

83. Although thenewarticlejust adopted represented 
some progress, his delegation would have preferred pro
vision to be made for the compulsory settlement by 
thelnternational Court of Justiceofdisputesrelating 
to the apphcation and interpretation of such articles as 
article 49 and article 59; the absence of such provision 
was agap intheconvention whichcouldlatercreate 
difficultiesmtreaty relations between States. 

84. Hewasgladtobeabletoannouncethat hehad 
instructions fromhis Government to signthe conven
tion on the law of treaties. 

85.The PRESIDENT said that, ifthere were no object-
ion,hewouldconsider that the Conferenceagreedto 
postpone any further explanations of vote until the next 
meeting and tô proceedwiththeconsiderationof the 
finalprovisions. 
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F r ^ r . P ^ o v ^ o ^ 

^ ^ ^ ^ ^ 
The present Convention shall be openfor signature by all 

States Members of the United Nations or of any of the 
specialized agencies or of the International Atomic Fnergy 
Agency or parties to the Statute of the InternationalCourt of 
lustice, and by any other State invited by the General Assembly 
of the United Nations to become aparty to the Convention, 
as follows^ until 30 November 1969, a t t he Federal Ministry 
for Foreign Affairs of the republic of Austria, and subsequently, 
until 30 April 1970, at United Nations Headquarters, New 
^ork. 

The present Convention is subject to ratification. The 
instruments of ratiñeation shall be deposited with the Secretary-
Generalof theUnitedNations. 

ThepresentConventionshallremainopenfor accessionby 
any State belonging to any of the categories mentioned in 
article A. The instruments of accession shall be deposited 
with the Secretary-General of the United Nations. 

l . T h e present Convention shall enter into force on the 
thirtieth day following the date of deposit of the 
instrument of ratification or accession. 

2 .For eachStateratifying or acceding to the Convention 
after the deposit of the instrument of ratification 
or accession, the Convention shall enter into force on the 
thirtiethday after deposit by suchState of its instrument of 
ratification or accession. 

^ ^ ^ ^ ^ ^ 
The original of the present Convention, of which the 

Chinese, Fnglish, French, Pussian and Spanish texts are 
equally authentic, shall be deposited with the Secretary-General 
of theUnitedNations. 

I ^ w r r ^ s s w ^ ^ o r ^ the undersigned Plenipotentiaries, being 
duly authorized theretoby their respectiveGovernments,have 
signedthepresent Convention. 

D o ^ ^r Y ^ ^ 4 this twenty-fourth day of May, one 
thousand nine hundred and sixty-nine. 

86. Mr.YASSEEN,Chairman of the Drafting Com-
mittee,saidthatthetext he wasnow submitting con
sisted of the titles and articles which made up what was 

^ For the discussion of these provisions in the Committee of 
theWhole, see 100th to l05th meetings. 

Amendments were submitted to the plenary Conference 
by Spain(ABCGNF.39BL.39)^Hungary, Poland, Romania, 
Union of Soviet Socialist Pepublics, United Pepublic of 
Tanzania and Gambia (ABCGNF.39BL.^1)^ Afghanistan, 
Ghana, India, Ivory Coast, Kuwait, Lebanon, Nigeria, 
Senegal, Syria and United republic of Tanzania (ABCGNF. 
39BL.4^andAdd.l). 

traditionally known as the Final Provisions. The Draft
ing Committee had made only one change which affec
ted all language versions. In article C, it had deleted 
the word " four " before the expression " categories 
mentioned in article A ", since it considered the word 
redundant and liable to cause misunderstanding. 
87. In the French version of article E, the Drafting 
Committee had replaced the expression " faisant foi " 
by " authentique ". Although " faisant foi " was the 
established expression, the French version of article 9 
of the convention had adopted a new terminology which 
must be followed in the other provisions of the draft. 

88. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) said that Hungary, Poland, Romania, the Union 
of Soviet Socialist Republics, the United Republic of 
Tanzania and Zambia had jointly proposed amendments 
(A/CONF.39/L.41) to articles A and С The aim of the 
amendments was clear and was based on a position 
already familiar to the Conference. His delegation 
believed that the convention on the law of treaties was 
of interest to the entire international community and 
should therefore be open for signature by all States in 
accordance with the principle of sovereign equality. 
Moreover, the formula proposed was in accordance with 
existing international practice. 

Article A 

89. The PRESIDENT put the six-State amendment to 
article A to the vote. 

The six-State amendment (A/CONF.39/L.41) to 
article A was rejected by 43 votes to 33, with 17 abs
tentions. 

90. The PRESIDENT put article A as submitted by the 
Drafting Committee to the vote. 

Article A was adopted by 84 votes to 11, with 5 
abstentions. 

Article В 

Article В was adopted by 103 votes to none. 

Article С 

91. The PRESIDENT put the six-State amendment to 
article С to the vote. 

The six-State amendment (A/CONF.39/L.41) to 
article С was rejected by 45 votes to 32, with 20 abs
tentions. 

92. The PRESIDENT put article С as submitted by the 
Drafting Committee to the vote. 

Article С was adopted by 83 votes to 13, with 6 abs
tentions. 

Proposed article С bis 

93. Mr. DE CASTRO (Spain) said that his delegation 
had proposed an additional article, at present numbered 
С bis (A/CONF.39/L.39), for inclusion in the final pro
visions. Since, however, paragraph 2 of the amend
ment was so closely connected with the original 
article 62 bis which had subsequently been rejected, he 
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was withdrawing it. His delegation's amendment, there^ 
fore, now read simply: ^No reservationis permitted 
to Par tYof the present Convention". 
94. His delegation haddecidedtomaintainthat part 
of its amendment withaview to clarifying the provi
sions of articleI6(^). According to articlel6(^),a 
State might formulateareservationtoatreaty unless the 
reservation was incompatible with the object and purpose 
of the treaty. His delegation beheved that reservations 
to PartYof the convention would be incompatible with 
the object and purpose of the convention, and consi
dered that it shouldbe specifically laid downin the 
final provisions that no reservations to PartYwould be 
permitted. 

95. Mr. BLTX (Sweden) said that in his delegation's 
view,aconvention codifying and developing the law of 
treaties should ideally not be subject to any reservation 
whatsoever since, if reservations w^te made, they would 
detract fromthe consolidating effect of the convention. 
He would have liked to see aclause prohibiting any 
reservation whatsoever to the convention,but he reali
sed that that would not have been acceptable to the 
majority. Part Y contained certain articles of vital 
importance, and presumably reservations to such articles 
would beincompatiblewith the object andpurpose of 
the convention,butinorder to avoid any possibility of 
dispute, his delegation considered that it would be better 
to includeaspecific prohibition of reservations to PartY. 
His delegation therefore supported the Spanish amend
ment. 

96.Mr.NASCTMENTOESILYA(Brazil)saidthata 
number of delegations consideredtheSpanish amend
ment unacceptable at that stage in the Conference's 
work for several reasons. First, there had already been 
amoreorless substantive vote on the final provisions. 
Secondly, a number of countries for internal reasons 
could not accept a reservations clause. Finally, the 
convention already included five articles on reservations, 
whichcoveredthesubject completely. His delegation 
therefore strongly opposedthe Spanish amendment. 

97.Mr.ROSENNE(Israel)saidheagreedwiththe 
view expressed by the Brazilian representative. The 
substantive articlesconcerningreservationsinthecon-
ventionwereperfectly adequate anditwaspreferable 
not to have a further article on reservations in the 
final provisions. He would therefore vote against the 
Spanish amendment. 

98. Mr. ^HLESTOY (Union of Soviet Socialist Repu
blics) said that it was apparent from the convention 
thatreservationsweregenerallypermissible. The assert
ion thatareservation to PartYwould change the whole 
meaning of the convention was doubtful. PartYmight 
contain provisions, reservations to which would innoway 
be incompatible with the object and purpose of the con-
vention.Thus, in some cases, reservationstoPartYwould 
be permissible and would not have the dire consequences 
to which the Swedish representative had referred. 
Articlel9,on the legal effects of reservations, enabled 
other States whichmight object to reservations to express 
their attitude. Thus the nature of PartYasawholewas 

not such as to preclude the possibmtyof reservations. 
He therefore agreed with those representatives who had 
said that the Spanish amendment was superfluous,and 
he would vote against it. 
99. Mr. JAGOTA (India) saidthathis delegation would 
oppose the Spanish amendment sincethe question of 
reservations was already adequately covered in the con
vention. Hemight have supportedthe amendment if 
PartYas recommended by the International Law Com
mission hadbeenadopted,butinviewof the contro-
versial draft declaration and proposed new article 
(ABCONF.39BL.47andP^ev.l) which hadjust been 
adopted and on which his delegation had abstained, he 
wishedtoreservehis Govemment'spositionso thatit 
might, ifit so desired, enterareservationto that article. 

100. Sir FrancisYALLAT (United kingdom) said that 
the Spanish amendment would alter thebalance of the 
delicate compromise just adopted;he agreedwiththe 
views expressed by the USSR and Brazihan representa
tives. 

101. Mr. ELIAS (Nigeria) said he agreedthat the 
^package deal"just adopted excluded theacceptance 
of any article such as thatproposedby the Spanish 
representative. 

102.The PRESIDENT put the Spanish amendment to 
the final provisions to the vote. 

^^^^BFcuador ,Guyana,Iamaica ,Luxembourg, Nether
lands, Spain, Sweden, United Pepublic of Tanzania, Gambia. 

^ ^ ^ Federal republic of Germany, Finland, France, 
Gabon, Greece, Guatemala, Honduras, Hungary, India, Indo
nesia, Iran, Iraq, Israel, Italy, Ivory Coast, lapan, Liberia, 
Liechtenstein, Malaysia, Malta, Mexico, Monaco, Mongolia, 
Nepal, New Zealand, Nigeria, Peru, Poland, Pomania, San 
Marino, Saudi Arabia, Senegal, Singapore, South Africa, Sudan, 
Switzerland, Syria,Thailand,Tnnisia, Turkey, Ukrainian Soviet 
Socialist Pepublic,Union of Soviet Socialist Pepublics,United 
Arab PepubÜc,United kingdom of Great Britain and Northern 
Ireland, United States of America, Afghanistan, Algeria, 
Argentina, Australia, Austria, Brazil,Bulgaria,Burma, Byelo
russian Soviet Socialist Pepublic, Cambodia, Cameroon, Canada, 
Chile, China, Colombia, Congo (Brazzaville), Cuba. 

^ ^ ^ ^ ^ B Fthiopia, Ghana, Holy See, Iceland, Ireland, 
^enya, Kuwait, Lebanon, Libya, Madagascar, Morocco, 
Norway,Pakistan,Panama,Philippines, Portugal, Pepublic of 
I^orea, Pepublic of Yiet-Nam, Sierra Leone, Trinidad and 
Tobago, Uruguay,Yugoslavia, Belgium, Bohvia, Central African 
Pepublic, Ceylon, Congo (Democratic Pepublic of), Costa Pica, 
Cyprus, Czechoslovakia, Dahomey, Denmark, Dominican 
Pepublic. 

7B^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^^ ^ ^ ^ С bis 
( ^ B C ^ ^ ^ . ^ B ^ . ^ ^ ^ ^ ^ ^ ^ V ^ 2 v ^ ^ ^ ^ 

103. Mr. ELIAS (Nigeria) said thatten delegations, 
including his own, hadsubmittedanamendment (AB 
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CONF.39/L.48 and Add.l) recommending that the 
number of ratifications or accessions necessary to bring 
the present convention into force should be 35. 

104. Sir Francis VALLAT (United Kingdom), speak
ing also on behalf of the Brazilian delegation, said that 
he was prepared to agree to that figure.2 

105. The PRESIDENT put the ten-State amendment to 
the vote. 

The ten-State amendment (A/CONF.39/L.48 and 
Add.l) was adopted by 92 votes to none, with 8 abs
tentions. 

Article D, as amended, was adopted. 

Article E 

Article E was adopted by 103 votes to none. 
Article 49 (Coercion of a State by the threat or use of 

force) (resumed from the 23rd plenary meeting) 

106. Mr. KABBAJ (Morocco) said he wished to have 
it put on record that his delegation was in favour of 
article 49, although its vote in favour of that article 
had, no doubt inadvertently, not been recorded during 
the roll-call vote at the 19th plenary meeting. 

Report of the Credentials Committee on the second 
session of the Conference (A/Conf.39/23/Rev.l) 3 

107. Mr. SUAREZ (Mexico), Chairman of the Creden
tials Committee, said that his Committee's report on the 
credentials of delegations to the second session was now 
before the Conference. 

108. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) said that his delegation had already expressed its 
position of principle with regard to the credentials sub
mitted at the first session of the Conference. Never
theless, in connexion with the report of the Credentials 
Committee concerning the credentials submitted at the 
second session, the USSR delegation considered itself 
obliged to state once again that it could not recognize 
the credentials of the persons claiming to represent 
South Viet-Nam and South Korea. The fact that it 
would not oppose the approval of the Committee's report 
should not be interpreted to mean that his delegation 
recognized those credentials, since it was well known 
that neither the ruling circles at Saigon nor the Seoul 
régime could really represent the peoples of South Viet-
Nam and of South Korea, respectively. 

109. Mr. SAULESCU (Romania) said that his delega
tion was prepared to approve the report of the Creden
tials Committee. Such approval, however, should not 
be interpreted as changing in any particular the position 
taken by his delegation at the first session, at the 5th 
plenary meeting. His delegation reaffirmed its pro-

2 The proposal for the final provisions (A/CONF.39/C.1/ 
L.386/Rev.l) approved by the Committee of the Whole had 
been submitted by Brazil and the United Kingdom of Great 
Britain and Northern Ireland. 

3 For the discussion of the report of the Credentials Com
mittee on the first session, see 5th plenary meeting. 

found conviction that the People's Republic of China, 
the Democratic Republic of Viet-Nam, the German 
Democratic Republic and the Democratic People's Repu
blic of Korea should be permitted to participate in the 
work of codifying international law. 

110. Mr. BEREKET (Turkey) said that his delegation 
still maintained the views with respect to Cyprus which 
it had expressed at the 5th plenary meeting. 

111. Mr. JACOVIDES (Cyprus) said that the position 
taken by the Turkish representative constituted an 
unwarranted interference in the internal affairs of 
Cyprus, which was an independent State and represented 
the population of the country as a whole. 

112. Mr. PHAM-HUY-TY (Republic of Viet-Nam) said 
that he had too much respect for the Conference to 
enter into polemics. His country was a member State 
of the specialized agencies and had been invited to parti
cipate in the Conference by the Secretary-General under 
General Assembly resolution 2166 (XXI). 

113. Mr. LEE (Republic of Korea) said that para
graph 6 of the Credentials Committee's report (A/ 
CONF.39/23/Rev.l) was phrased in such an offensive 
way that it could serve no constructive purpose at all. 
His delegation would, however, accept the report as a 
whole, since it had no wish, at such a late stage in the 
proceedings, to introduce arguments which were already 
familiar to the Conference. 

114. Mr. STREZOV (Bulgaria) said that his delegation 
was prepared to accept the report of the Credentials 
Committee, although it wished to repeat the reservations 
which it had made at the 5th plenary meeting. 

115. U BA CHIT (Burma) said that his delegation 
would vote for the report, but without prejudice to its 
position with respect to South Viet-Nam and South 
Korea. 

116. Mr. MAKAREWICZ (Poland) said that his dele
gation could not recognize as valid the credentials of 
South Korea and South Viet-Nam, because the régimes 
of those two countries could not be regarded as repre
senting the peoples of South Korea and South Viet-Nam. 
At the same time, it would like to confirm the reser
vations made by it at the first session of the Conference 
concerning other credentials as well. 

117. Mr. SEATON (United Republic of Tanzania) said 
that his delegation would vote for the report; but that 
should not, however, be construed as meaning that it 
approved the credentials of South Viet-Nam and South 
Korea. 

118. Mr. TSURUOKA (Japan) said that his delegation 
saw no grounds for challenging the validity of the creden
tials offered by the Republic of Korea, which had been 
invited by the Secretary-General of the United Nations 
to participate in the Conference in accordance with 
General Assembly resolution 2166 (XXI). 

119. Mr. TODORIC (Yugoslavia) said that the attitude 
of his Government with respect to the admission of cer
tain States had not changed since the first session. 
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120. Mr. USTOR (Hungary) said that his delegation 
would vote for the report, subject to the same reserva
tions as those expressed in its paragraph 6. 

121. Mr. KEARNEY (United States of America) said 
that in the view of his delegation, it was enough that 
the countries whose credentials had been attacked had 
been duly invited to participate in the Conference by the 
Secretary-General under General Assembly resolution 
2166 (XXI). 

The report of the Credentials Committee (A/CONF. 
39/23/Rev.1) was adopted unanimously. 

The meeting rose at 8.20 p.m. 

THIRTY-FIFTH PLENARY MEETING 

Thursday, 22 May 1969, at 12 noon 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Draft declaration on universal participation in and access
ion to the convention on the law of treaties, propo
sed new article on procedures for adjudication, arbi
tration and conciliation and draft resolution (resumed 
from the previous meeting) 

Explanations of vote 

1. The PRESIDENT invited representatives to explain 
their votes on the draft declaration, new article and draft 
resolution (A/CONF.39/L.47 and Rev.l) adopted at 
the previous meeting. 

2. Mr. PHAM-HUY-TY (Republic of Viet-Nam) said 
that, from the legal point of view, there was no link, 
in his delegation's opinion, between the two quite diffe
rent questions dealt with in document A/CONF. 39/ 
L.47 and Rev.l . But the Conference had had to vote 
on the two questions together. In the circumstances, his 
delegation had abstained in the vote on the proposals in 
the document. On the one hand, it disapproved of the 
draft declaration on universal participation in and access
ion to treaties, but on the other, it had already suppor
ted article 62 bis and was still in favour of the part of 
the proposal relating to procedures for adjudication. 

3. Mr. HU (China) said that the text proposed in docu
ment A/CONF.39/L.47 and Rev.l was in two parts, 
which were independent of each other. The document 
had been submitted as a compromise formula. Since 
it had been impossible to take a vote by division, the 
Chinese delegation had been placed in a very difficult 
position, as it was in favour of the second part and 
strongly opposed to the first. It had therefore decided 

to abstain, but had reserved the right to explain its 
vote. Its abstention should in no way be construed as 
indicating approval of the first part of the proposal, 
since it was opposed to the declaration on the principle 
of universality, which it regarded as a mere recommend
ation with no mandatory force. The General Assem
bly remained the sole judge. He reserved his Govern
ment's right to express its view when the question of 
universality was discussed in the General Assembly. 

4. Mr. SHUKRI (Syria) said he had abstained in the vote 
on document A/CONF.39/L.47 and Rev.l because 
the formula did not go as far as his delegation would 
have wished where the principle of universality was 
concerned, and further than it would have wished on 
the question of the settlement of disputes. It had not, 
however, cast a negative vote, because it had wished to 
contribute to the success of the convention and to express 
its appreciation of the arduous efforts of the represen
tative of Nigeria and his colleagues. If a separate vote 
had been taken on the declaration, the Syrian delega
tion would have voted in favour of it; but it regar
ded the declaration as merely a minimun. The Syrian 
Government would not only strive to achieve the object 
of that declaration at the next session of the General 
Assembly, but would also continue its efforts in all orga
nizations and conferences to bring about the universal 
recognition of the principle of universality; for his 
country that was a matter of principle. 

5. Mr. KHLESTOV (Union of Soviet Socialist Repu
blics) explained that his delegation had voted against 
document A/CONF.39/L.47 and Rev.l as a whole 
because the vote had not been taken by division. The 
document was composed of two unbalanced parts, and 
the second part, which provided for recourse to the 
International Court of Justice and had serious financial 
implications, was unacceptable. 

6. The declaration contained merely a feeble appeal to 
the United Nations and the General Assembly to ensure 
that the question of universality should remain under 
consideration. Nevertheless, it had been adopted, and 
sixty-one States, including a large number of delega
tions of western States, had voted in favour of it. That 
meant that the Conference recognized the existence of 
the principle of universahty in relation to multilateral 
treaties. Recognition of that principle was clearly 
expressed in the first paragraph, and confirmed what the 
USSR delegation had so often advocated. The USSR 
delegation supported the principle and the declaration. 

7. Mr. CARMONA (Venezuela) said his delegation had 
already explained its position on the problem of arbi
tration and compulsory adjudication, in the Committee 
of the Whole. That position had not changed. The 
Venezuelan delegation had taken the view that it should 
not intervene to influence the result of the vote on docu
ment A/CONF.39/L.47 and Rev.l at the previous 
meeting. It had abstained, leaving the final decision to 
its Government. 

8. Mr. FUJISAKI (Japan) said he wished to express his 
appreciation of the efforts made by those representatives 
who, until the last moment, had worked so hard to 
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arrive at the compromise formula submitted in document 
A/CONF.39/L.47 and Rev.l. Since it wasacompro-
mise, it was only natural that that formula did not enti-
relysatisfy anyone andJapan was no exception in that 
respect. His delegation had voted for the formula, not 
because it fully supported the contents of the compromise 
proposakbutsolelybecause it believed that it was the 
only way of saving the convention asawhole. 

9 Mr. ALVAREZ (Uruguay) explained that his dele
gation had voted for the text submitted in document 
A/CONF.39/L.47 and Rev.l because it wasanxiousthat 
the Conference should reach agreement on the questions 
that were the subject of controversy. The proposal was 
afirstmovetowardsrecognizingcompulsory adjudica
tion asameans of settling international disputes,but its 
scope was too restricted andbore no relation to the 
position traditionally adopted by his Government for 
many years, whichhis delegation had explained on nume
rous occasions during the discussion. The formula did 
however makeapositive contribution to the progressive 
development of international law and substantially 
improvedthemachineryprovidedforin article 62. 
10. His delegation's attitude towards the principle ofuni-
versality did not in anyway commit his Government 
with regard to the position it might subsequently adopt 
when the principle in question was again discussed in the 
General Assembly. 

11 Mr. SAULESCU (Romania) said thathis delegation 
had emphasized from the very beginning of the Confer
ence's work that the convention could onlybe effective 
in so far as it containedaprovision establishing the prin
ciple of universality. For that reason his delegation had 
joined the other delegations which had submitted amend
ments to that effect to the Committee of theWhole and 
totheplenary Conference; it considered that thecon-
ventionwas,bydefinition,amultilateral treaty of inte
rest to the entire international community. The Confer
ence had unfortunately decided differentlyby adopting 
at the previous meeting the draft declaration onuni-
versalparticipationinandaccessiontothe convention 
on the law of treaties. 
12. His delegationrealized that the draft declarationhad 
certain merits, although it was still far from what should 
have been included inaconvention of world-wide effect. 
He therefore desired to express his appreciation to the 
sponsors of the draft declaration, and in particular to the 
representative of Nigeria. If the draft declaration had 
beenputtothevoteseparately, Romaniawouldhave 
voted for it. 
13. In the absence ofaseparate vote, his delegation had 
had to take aposition on the proposals as a whole. 
It could not support the principle of the procedures for 
the settlement of disputes included inthecompromise 
proposal. It had on several occasions explained why it 
supported the procedures provided for in article 62 and 
why it rejected machinery for compulsory settlement set 
up in advance. In those circumstances, his delegation had 
been compelled to vote against the proposals submitted 
together in document A/CONF.39/L.47and Rev.l. 

14. Mr. SINHA (Nepal) said he had votedfor the draft 
declaration, the new article and the draft resolution. 

His delegationhad, however, voted against article 62 
^B the Conference had been deeply divided on the 
issue of compulsory arbitration in case of dispute; 
moreover,theprovisionproposedin article 62 ^ h a d 
been defective in respect of many important points. In 
particular, his Government did not like the idea of 
^^^tribunalsgivingdecisionsonvitalbut nebulous 
questions o f ^ ^ ^ ^ . Such tribunals might well have 
given conflicting decisions,particularly as therewas no 
institutiontomake themuniform. Moreover, thepro-
posed article 62^adoptedanegative attitude towards 
thelnternationalCourt of Justice which was after all 
the judicial organ of the world order. Again, the adop
tion of that provision would have preventedaconsider-
able number of countries from acceding to the conven
tion. 

15. On the other hand, the new article just adopted on 
procedures for adjudication, arbitration and conciliation, 
although not ideal since it wasacompromise solution, at 
least filled some of the gaps on theinstitutional side 
of the convention. It restored confidence in the Inter
national Court of Justice; although many delegations 
had reason to doubt the wisdom of some decisions of the 
International Court, the Court was an international 
creation and could not therefore be blamed for its 
merely congenital weaknesses. In future it was sure to 
grow in wisdom and stature. 

16. His delegation had alsovoted for the draft decla
ration containedin document A/CONF.39/L.47 and 
Rev.l. Although the declaration did not guarantee par-
ticipationby all nations inmultilateralconventions of 
interestto theinternational community as a whole, it 
nevertheless emphasized the principle of universality. 
For his delegation at all events the declaration was 
morallybindingonStates;they would feelthemselves 
called on tobring it to fruitionby voting for it in the 
General Assembly. Nepal, at least, would not fail in 
its duty in that respect. It was atragedy that at that 
stage, when articlelof the convention made it applicable 
to treaties concludedbetween all States and article 5 
empowered allStatestoconcludetreaties, the conven
tion did not provide that it was open to all States. It 
wasbecauseof its desiretocorrect that injustice that 
his delegation had associated itself with the sponsors of 
anew articlelayingdownthe principle of universality 
(A/CONF.39/L.36). That article had not been adopt
ed, but he was convinced that the principle of uni
versality wouldeventually triumph and his delegation 
would continue to work tothat end. 

17. His delegation had not voted against the so-called 
^Viennaformula",whichremainedthe only one accept
able in the circumstances, and had simply abstained. 
18. Asaresult of the adoption of the compromise pro
posal (A/CONF.39/L.47 and Rev.l) which had provi-
dedahappy solution tothecr is is inthe Conference's 
work, the conventionon the lawof treaties was mani-
festlyasuccess. 

19.Mr.SEOW(Singapore)saidthatinhisviewthe 
draft declaration,the newarticle andthe draft resolu
tion contained in document A/CONF.39./L.47 and 
Rev.l representedagenuine attempt to bridge differences 
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of opinionso deep that theyhadthreatenedtobring 
about the failure of the Conference. His delegation had 
therefore wished to support the proposals in which those 
efforts had resulted, primarily in order to ensure the 
success of the convention. He wished to payatribute 
to the sponsorsof those compromise solutions. 

20. Mr. JAGOTA(India)said he wished to explain 
exactly why his delegation had abstained in the vote at 
the preceding meeting on the proposals contained in 
document A/CONF.39/L.47andRev.l. 
21. The dissensions that had made themselves felt in the 
Conference related essentially to articles 5 ^ and 
6 2 ^ . The Indian delegation had supported the prin
ciple of article 5 ^ , and its various formulations, 
without mvolving itself in any pohtical issue arising from 
those proposals. As to article 6 2 ^ , his delegation had 
been opposed to the idea of compulsory settlement pro
cedures, and had been deternm^ed to do everything pos-
sible to prevent its adoption. The proponents of 
article 6 2 ^ ^ were equally determined on the opposite 
course, and had spent the year between the two sessions 
of theConferenceinintensivelobbyingtoensurethat 
the article was accepted. In the process the Asian and 
AfricanStates hadbeendeeply divided. Whenboth 
article5 ^ a n d a r t i c l e 62 ^hadbeenre jec ted the 
Conference had beeninamood of despondency. Yet 
theConferencehadadoptedthebasicproposalof the 
International Law Commission byavery large majority, 
much larger than that by which it had adopted the pro
posals in document A/CONF.39/L.47 and Rev.l. 
Thusit could notbesaidthat the seventeenyearsof 
workby the International LawCommission hadbeen 
injeopardy. All that had beenin jeopardy had been the 
new proposals making additions to the draft articles pre
pared by the International Law Commission. 
22. At that juncture,the Asian and African States,on 
theinitiativeof Nigeria and India, among others,had 
soughttofindafair and reasonable solution. The dele
gations of Nigeria and India had given shape to certain 
ideas that were regarded as representingabasis fornego-
tiation, and so document A/CONF.39/L.47 had been 
born. 
23. India had intended to support the proposal if it had 
received broad support from all groupsinthe Confer
ence, especially the Asian and AfricanStates. Since 
theproposal, ff adopted, would haveimposeddefinite 
legalobligationsuponGovernments, thepromotionof 
the proposalhad had to beleft to those delegations 
whose Governments were already prepared to go 
beyond article 62. Consequently the Indian delega
tion had been unable to join the other delegations 
concerned inpromoting theproposal without consult
ing the Government of India. But the Indian 
delegation had decided that in any caseitwouldnot 
oppose it. And if the proposal had received widespread 
support, his delegationhad decided to supportit also, and 
to recommend it tothelndianGovemment for accept
ance. Unfortunately, when the proposal had been 
put to the Asian-African group, it had not received 
widespread support, and it consequently became impos-
sibletopresentittotheConferenceonbehalf of that 
groups Thereafter, the sponsors of the proposalhad 

decided to put it to the Conference on their own behalf 
at the34th plenary meeting. Thelndian delegation's 
position hadremainedunchanged. Theresultof the 
vote — 61 votes to 20, with26 abstentions — had 
clearly indicated the measure of support and the measure 
of opposition and caution with which the proposal had 
been received. India had neither supported nor oppos
ed the proposal. 
24. His delegation had not wished to opposeitprin-
cipally because of its close association with the subject-
matter of the proposal, and because of its deep respect 
for the sponsors,therepresentative of Nigeria and the 
representative of Ghana. It must also be admitted that 
the proposal had restored hope to the Conference. 
25. Thelndiandelegationwouldcontinue to adopt a 
positiveattitudetowardstheconventiononthelawof 
treaties asawhole, and would vote for it. India would 
beguidedby theconventionmitstreatyrelation^in 
anticipationof the entry intoforceoftheconvention. 
And if in thê  near future the sixty-one States which 
had supported the proposals contained in document 
A/CONF.39/L.47 andRev.l becameparties to the 
convention without any reservation whatever on PartV, 
the Indian Goverrn^ent might very well also be mclined 
tofollow their example. 

26. Miss LAURENS (Indonesia) said that her delega
tion had abstained in the vote onthe compromise for-
mula consisting of the draft declaration, the new article 
and the draft resolution. 
27. The Indonesian delegation had come to the Confer-
encepreparedto accept inprinciple the draft articles 
presented by the International Law Conrmission after so 
many years of work. At the first session of the Confer-
ence,Indonesia had stated on severaloccasions that it 
was quite satisfied with that text and was ready to sub
scribe to it without major changes. At the second 
session, her delegation had restated itsposition^which 
remained unchanged,on such major unsolved issues as 
the prmciple of universality and the compulsory settle
ment of disputes arising from PartV^of the convention 
and from the interpretation and apphcation of the other 
articles in^general. At the plenary stage, as in the 
Committee of the Whole, herdelegationhadvotedin 
accordance withtheposition it hadadopted fromthe 
verybegirming. 

28. However, the compromiseformula on whichthe 
Conference hadtakenaction atthepreviousmeeting 
represented something new. Indonesia hadunequivo-
cally stated its position, which was that it could not agree 
to the insertion in the convention on the law of treaties 
ofaprovision on the compulsory settlement of disputes. 
I thad nevertheless refrained from opposing thedraft 
declaration, the new article and the draft resolution pre
sented together in document A/CONF.39/L.47 and 
Rev.l,because that formula representedafinal attempt 
to findasolution acceptable to the great majority. In 
that connexion, her delegation wished to express its 
appreciation to those who had carried through the nego
tiations. Moreover,the draft declaration forming part 
of the proposal was quite acceptable to Indonesia. 
That being the case, her delegation had not wished to 
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stand in the way of the efforts undertaken by a number 
of friendly delegations and had simply abstained. It 
wished nevertheless to make it clear that, had there 
been a separate vote, it would have voted against what 
was in effect a new article 62 bis. 
29. In any case, her delegation considered the conven
tion as a whole to be acceptable and it would therefore 
vote in favour of it. 

30. Mr. RAMANI (Malaysia) said that his delegation 
had voted against the compromise formula (A/ 
CONF.39/L.47 and Rev.l) because it considered the 
inclusion of a declaration and a new article in a single 
proposal to be an unusual procedure. 
31. If the sponsors had not objected to a separate vote, 
the Malaysian delegation would have supported the draft 
declaration, because the Conference, having been con
vened by the General Assembly, should leave it to the 
General Assembly to decide which States' should be 
invited to participate in the convention on the law of 
treaties. 
32. During the consideration of article 62 bis, the 
Malaysian delegation had already explained why it 
objected to the procedure laid down in that article. It 
continued to believe that the world had not yet reached 
the stage where it could accept a compulsory arbitral 
procedure or international jurisdiction. 
33. The basic principle of international law was that 
every State must respect the dignity and independence 
of other States. There was no common ground beyond 
that principle. Every State applied that principle in 
its own way and every State had applied it in a different 
way. The declaration adopted by the Conference at 
the previous meeting jeopardized that essential prin
ciple, on which the United Nations Charter was based. 
For, when referring to the role of the Security Council 
in the pacific settlement of disputes, the United Nations 
Charter did not provide that legal disputes must be 
submitted to the International Court of Justice; it merely 
stated that, in making its recommendations, the Security 
Council should take into consideration that legal dis
putes should as a general rule be referred to the Inter
national Court of Justice. 
34. Moreover, adoption of the new article had ipso 
facto extended the jurisdiction of the International Court 
of Justice, under Article 36, paragraph 1, of its Statute, 
to disputes arising from the convention. Accordingly, 
in the case of a dispute between two States concerning 
the existence of a norm of jus cogens or on the question 
whether a new norm had emerged, all the parties to 
the convention had a right to be heard by the Interna
tional Court under Article 63 of its Statute. That argu
ment should provide food for thought to those delega
tions which had expressed undue enthusiasm following 
the adoption of the compromise formula. 
35. When the time came to sign the convention, the 
Government of Malaysia would reserve its position on 
that article in order to refute in advance arguments 
based on estoppel. 

36. Mr. WYZNER (Poland) said that he had voted 
against the proposals contained in document 

A/CONF.39/L.47 and Rev.l simply because, in the 
opinion of the Polish delegation, they did not represent 
a really balanced compromise. 
37. He noted, however, that the draft declaration on 
universal participation in and accession to the conven
tion on the law of treaties had been approved by an 
overwhelming majority. It gave him especial satisfac
tion that the declaration stated the principle of univer
sality as clearly as it had previously been stated in draft 
article 5 bis. Moreover, the declaration contained a 
particularly important element in that it invited the 
General Assembly to ensure the widest possible parti
cipation in the convention. He wished to say that his 
delegation fully approved of the declaration and would 
have voted for it if it had been put to the vote separ
ately. 

38. Mr. MITSOPOULOS (Greece), explaining his dele
gation's vote, said that the compromise text adopted at 
the previous meeting was not satisfactory; the Greek 
delegation had always considered that the Conference's 
task was limited to the codification of the law of treaties 
and that it was therefore not competent to deal with 
highly political problems such as the status and legal 
capacity of certain territorial entities which were not 
recognized by the great majority of States. Moreover, 
the Greek delegation did not think it possible to trade 
legal principles against political considerations without 
impairing the quality and efficacy of the new system 
of written international law elaborated by the Confer
ence. 
39. Nevertheless, in view of the desire of most delega
tions to safeguard the work accomplished by the Con
ference, the Greek delegation had voted in favour of 
the compromise formula. He need hardly say that in 
approving that formula, his delegation was not entering 
into any undertaking; moreover, his powers did not 
permit him to commit Greece with regard to the ques
tion dealt with in the first part of the compromise for
mula. That question must be examined at the next 
session of the General Assembly, without prejudice to 
the right of every Member State to decide freely and 
without any prior obligation. 

40. Mr. REY (Monaco), explaining his vote, said that 
the delegation of Monaco had made considerable efforts 
to introduce the rule of morality into the international 
law of obligations, to find a reasonable and clear defini
tion of public order in the form of jus cogens and to 
make it possible to establish and organise a real system 
of settlement for any disputes that might arise in the 
future. 
41. The gulf separating the results obtained and the 
great hopes which had been raised by the opening of 
the Conference had prevented his delegation from 
supporting the compromise text submitted. 
42. For various reasons, his delegation had not voted 
against the text. In the first place, most of its sponsors 
were developing countries, and the formula showed that 
they were aware of the considerable part played by 
conciliation in international relations. Moreover, a real 
system of compulsory settlement — limited, it was true, 
but of great moral significance — had been devised for 
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thefirsttime, asystementrustedtothelnternational 
Court of Justice which remained the finest achievement 
of international law andjurisdiction. Lastly, his dele
gation had thought that it was not possible to do better 
in existing circumstancesand that the present wording 
of the compromise formula could alwaysbe improved 
in the future. 

43. Mr.YU(Repubhc of Korea) said that his delega
tion had abstained because it was not satisfied with the 
present wording of the compromise formula,which com
bined two different questions of substance. 

44. His delegation could not accept the idea contained 
inthe draft declaration but would have been prepared 
to voteinfavour of the secondpart of theformula, 
relating to the compulsory procedures for the settlement 
of disputes arising from the apphcation of PartVof the 
convention. 

45. Since,however, thevotehadbeentakenonboth 
questions at the same time, his delegation had considered 
it preferable to abstain. 

46. Mr. SMEJKAL (Czechoslovakia), explaining his 
negative vote, said that his delegation's attitude had been 
determined mainly by the fact that, although that part 
of the proposal relating t o a r t i c l e 6 2 ^ a n d t h e pro-
poseddeclarationonuniversahty didnotbalanceone 
another, the two proposals had been submitted as a 
compromise formula. 
47. The Czechoslovak delegation appreciated the efforts 
made by certain delegations and, if a motion for a 
separatevotehadbeen accepted, it would havevoted 
without hesitation in favour of the declaration. It 
regretted that it should not have been possible to arrive 
at a solution generally acceptable to the majority of 
States andonewhichwould have made it possibleto 
make decisive progress in the field of international rela
tions. Nevertheless,hisdelegation was optimistic and 
hopedthatthe General Assembly of the UnitedNations 
wouldtakethenecessarymeasurestocreateaclimate 
favourable to the work of exceptional importance whicĥ  
the Conference had just completed. 

48. Mr. KUDRYAVTSEY (Byelorussian Soviet Social
ist Repubhc) said that his delegation had voted against 
the proposed solution because it did not regard the 
proposed formulaas agenuine compromise thattook 
the opinions of all parties into account. 

49. Since the sponsors of that formula had refusedto 
convert the second part of the text into an optional 
protocol, his delegation had voted against the proposed 
solution. 
50. If themotion for division hadbeenaccepted,his 
delegation would have voted in favour of the dec
laration, whichproclaimedaprinciple of vital import
ance. 

The meeting rose a t lp .m. 
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THERTY-SrXTH PLENARY MEETING 

Thursday, 22 May 1969, at 3.30 p.m. 

President: Mr. AGO (Italy) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Draft declaration on universal participation in and acces
sion to the convention on the law of treaties, pro
posed new article on procedures for adjudication, 
arbitration and conciliation and draft resolution 
(continued) 

Explanations of vote (continued) 

1. The PRESIDENT said that the representative of 
Algeria wished to explain his vote on the draft declara
tion, new article and draft resolution (A/CONF.39/ 
L.47 and Rev.l) adopted at the 34th plenary meeting. 

2. Mr. KELLOU (Algeria) said that his delegation's 
abstention in the vote should not be interpreted as a 
refusal to accept the compromises necessary to enable 
the Conference to arrive at a general agreement. His 
delegation greatly appreciated the efforts made by the 
delegation of Nigeria to lead the Conference out of an 
impasse. 
3. The draft declaration (A/CONF.39/L.47 and Rev.l) 
was acceptable to his delegation despite its imperfec
tions, but the new article on procedures for adjudica
tion, arbitration and conciliation was not, since it pro
vided for a compulsory procedure for the settlement of 
disputes which did not meet the objections put forward 
by his delegation. 

Report by the Chairman of the Drafting Committee 

4. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the Drafting Committee had only been 
able to devote one meeting to the examination of the 
declaration, new article, annex and resolution adopted 
at the 34th plenary meeting and, in the short time avail
able, it had not been able to give to those texts the 
same attention as it had given to other provisions of the 
convention. 
5. The Drafting Committee had therefore confined itself 
to essential drafting changes, of which he need mention 
only the change in the title of the declaration. The 
title in the proposal adopted by the Conference (A/ 
CONF.39/L.47 and Rev.l) was " Declaration on Uni
versal Participation in and Accession to the Convention 
on the Law of Treaties ". The Drafting Committee 
had taken the view that the adjective " universal " could 
not be applied to " accession ". Accession was only 
one of several means whereby a State could express its 
consent to be bound by a treaty. To refer to accession 
in the title could thus appear to exclude other means 
of expressing consent to be bound, such as ratification 
or approval. The Drafting Committee had therefore 
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amended the title of the Declaration to read: " Declara
tion on Universal Participation in the Vienna Convention 
on the Law of Treaties ". 

6. The PRESIDENT said that, if there were no objec
tion, he would take it that the Conference confirmed 
its adoption of the new article 66,x entitled " Proce
dures for judicial settlement, arbitration and concilia
tion ", and the annex to the convention, in the form in 
which they had emerged from the Drafting Committee. 

It was so agreed. 

7. The PRESIDENT said that, if there were no objec
tion, he would take it that the Conference also confirmed 
its adoption of the " Declaration on Universal Parti
cipation in the Vienna Convention on the Law of 
Treaties " and the " Resolution relating to article 66 of 
the Vienna Convention on the Law of Treaties and the 
Annex thereto " in the form in which they had emerged 
from the Drafting Committee. 

It was so agreed. 

8. Mr. SHUKRI (Syria) noted that the resolution 
adopted at the 34th plenary meeting and now confirmed 
by the Conference provided that the United Nations 
should bear the expenses of the conciliation commis
sion to be established under article 66 and the annex 
thereto. He asked the Secretariat whether that provi
sion would cover the case of a non-member of the 
United Nations involved in a dispute submitted to the 
conciliation commission. 

9. Mr. WATTLES (Secretariat) said that the question 
of the expenses involved in the conciliation procedure 
would, under the resolution adopted by the Conference, 
be submitted to the General Assembly. It would be 
for the Assembly to lay down how those expenses should 
be borne. The terms of the resolution made no distinc
tion between Members and non-members of the United 
Nations. 

10. Mr. KHLESTOV (Union of Soviet Socialist Repub
lics) said he wished to place on record that his delega
tion's position on the declaration, the new article 66, 
the annex and the resolution was the same as that which 
had already been placed on record in respect of the 
ten-State proposal (A/CONF.39/L.47 and Rev.l) which 
the Conference had adopted at its 34th plenary meeting. 

11. Mr. DELEAU (France), referring to the reserva
tions made by his delegation at a previous meeting 
regarding the financial implications of the conciliation 
procedure, asked that those reservations should also be 
placed on record. 

Adoption of the Convention on the Law of Treaties 

12. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that, in pursuance of rule 48 of the rules 
of procedure, the Drafting Committee submitted to the 

1 This was the number allotted to the new article adopted 
at the 34th plenary meeting when the articles were renumbered. 

Conference the complete draft of the Vienna Conven
tion on the Law of Treaties (A/CONF.39/22 and 
Add.l to 6 and A/CONF.39/22/Amend.l). 
13. The numbering of the articles was provisional. He 
suggested that the Conference leave to the Secretariat 
the responsibility for ensuring, after the adoption of the 
convention, that all the articles were correctly numbered 
and for making any corrections to those numbers that 
might prove necessary. 

14. The PRESIDENT invited those representatives who 
wished to do so to explain their votes before the vote 
on the convention as a whole. 

15. Mr. HUBERT (France) said that, as the Confer
ence was about to conclude its work, his delegation 
wished first to pay a tribute to the important work 
accomplished by the International Law Commission. 
The Commission's draft, which had provided the basis 
for the Conference's discussions, was the fruit of long, 
scholarly and frequently successful endeavour. Those 
parts of the draft which represented codification pro
perly so called merited unanimous approval. The only 
question was whether, in a commendable desire to 
achieve perfection, the authors of that draft had not 
sometimes ended by raising problems of such complexity 
that they had been a drag on the Conference's delibera
tions. 
16. No one would be surprised if he mentioned first 
the provisions concerning jus cogens; it was no doubt 
a lofty concept but it was liable to jeopardize the stabi
lity of treaty law, which was a necessary safeguard in 
inter-State relations. On that point, even the best 
conceived procedures for the settlement of disputes, 
even recourse to the International Court of Justice, could 
not make up for the lack of precision in the drafting 
of the texts. In consequence, the judge would be given 
such wide discretion that he would become an interna
tional legislature and that was not his proper function. 
17. If provision had been made for the jurisdiction of 
the International Court in disputes arising from the 
other articles of Part V, in particular those relating to 
coercion by the threat or use of force and to funda
mental change of circumstances, that would have gone 
a long way towards allaying the fears which had been 
aroused over those articles. But unfortunately, just 
where it would have been most valuable, the compulsory 
jurisdiction of the Court had been rejected. And no 
provision had been made for compulsory arbitration, so 
that disputes of vital importance would merely be sub
mitted to a conciliation procedure, which must be 
treated with the utmost reserve and which in any case 
could always be rendered nugatory by the action of 
one of the parties alone. 
18. With regard to the provisions of the convention 
outside Part V, no clause had been included on the 
settlement of disputes to which they might give rise. 
That omission led to the remarkable situation that, apart 
from the articles relating to jus cogens, any dispute 
arising out of the interpretation or the application of 
the convention on the law of treaties could continue 
indefinitely, thereby causing irremediable harm to the 
relations between the States concerned. 
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19. There was nothing tobegainedbypassingover 
the disturbing deficiencies ofacompromise sought with 
such zeal and accepted with such reticence. It was 
illusory toignorethegrave dangers which must inevi
tably follow therefrom and reckless to court such dan-
gers. That was why the French delegation, while 
reiterating its country's steadfast adherence to the cause 
of progress in international law, would vote against a 
convention which was liable to raise more problems 
than it would solve. 

20.Mrs.ADAMSEN(Denmark) said that her delega
tion would vote infavour of the draftconvention as 
awhole because it agreedingeneralwithalarge number 
of the articles it contained. Her delegation had on 
several occasions, and especially as one of the spon
sors of the rejected article 6 2 ^ , stressed the necessity 
of establishing acompulsoryprocedurefor thesettle-
ment of disputesinconnexionwith allthe articlesof 
Part V. Her delegationwasstillof theopinionthat 
disputes arising out of any of those articles mustbe 
automatically subject to decisionby an impartialthird 
party, andthefact that the conventiononly provided 
for such a procedure to a limited extent might be 
expected to influence the final position which the Danish 
Government wouldtakeontheconvention. 
21. Shewishedto addthat, whenvotingatthe34th 
plenary meeting in favour of the ten-State proposal 
(ABCGNF.39BL.47andRev.l), the Danish delegation 
had not interpreted the draft declaration it contained as 
beingdecisive with regardtothepositionwhich Den
mark would in due course take in the General Assembly 
or elsewhere on the subject dealt withinthe declarations 

22. Mr. GALINDC-PGHL (El Salvador) said that his 
delegation would vote in favour of the convention a sa 
whole without prejudice to its reservations regarding 
some of the articles, reservations inrespect of which 
it had already made anofficial statement. 
23. Contemporaryinternationallawaboundedingeneral 
norms but had few rules on the means of effective 
application and enforcement of those norms. That 
situation was bound to affect the convention on the law 
of treaties. It had, however, at least been possible to 
makeprovision for compulsory settlement of disputes 
arising o u t o f t h e r u l e s o f ^ ^ ^ ^ andthatwas a 
great step forward. Some would consider that the pro
vision went too far̂  others that it did not go far enough. 
Viewed in itshistorical perspective, it couldbeconsi-
dered as remarkable progress and would setaprecedent 
for further progress in the same field. 
24. Theconventionwhichthe Conferencewas about 
to adopt did not merely codifygenerally accepted cus
toms and principles^ it also kept pace with contemporary 
changes and contained dynamic elements, such as the 
rules o n ^ ^ ^ ^ ^ , and it would haveagreat influence 
on the international law of the future. In certain 
matters, such as the clause to the effect that treaty pro
visions might become binding through international 
custom, the convention wentbeyond its proper scope 
and embodied questionable pronouncements. His dele
gation shared the view of those who had drawn attention 
tothe dangers arising fromtheimpreciseformulation 

of the rules on the subject o f ^ ^ ^ ^ , which was made 
dependent not onthewillofindividualStatesbuton 
that of the international community asawhole. It was 
true that thatcommunity consisted of States, butthe 
various means whereby it adopted its decisions did not 
always coincide with the will of individual States. His 
delegation had nevertheless voted in favour of the 
articles o n ^ ^ ^ ^ b e c a u s e i t consideredthatthey 
introduced adynamicelement of progressivedevelop-
ment and recogmzedtheinternational community itself 
asasource of legal rules. The provisions o n ^ ^ ^ ^ ^ 
wouldprovide judges and arbitrators with asensitive 
anddehcateinstrument which, if usedwithprudence, 
couldservetorefiectthelegalconscienceof mankind 
at every stage of its development. 

25. Contemporary pohtical issues had affected the work 
of the Conference, but it had been possible to surmount 
those difficulties by means of solutions which, although 
not the best from the strictly legal point of view,were 
pohtically viable. Theinfiuence which pohtical consi
derations had thus exerted overalegal instrument was 
one more demonstration of the fact that the law derived 
its content fromthe realities of life andthat it would 
benothingbut an academic exercisetoframe rules of 
law on the basis of pure logic. 

26. The convention on the law of treaties was the most 
complete and progressive example of legal co-operation, 
and the experience gained with its adoption would faci-
htate future codification work. 
27. Subject to the reservations it had expressedinthe 
course of the discussions, hisdelegationwouldvotein 
favour of the convention. 

28. Mr. USTCR (Hungary) said that the work of the 
Conference and the adoption of the conventionon the 
law of treaties was an outstanding event in thelong 
process of codification. His delegation was gladthat 
most of the provisions of the convention had been 
adopted unanimously orby large majorities and either 
reflected rules established in international practice or 
added new progressive elements to the law of treaties. 
29. At the same time, the Hungarian delegation 
regrettedthattheConferencehadfailedtoincludein 
the conventionaprovision to the effect that nrultilateral 
treaties whichdealtwiththecodificationandprogres-
sive development of international lawshouldbe open 
to universal participation. Hungary considered that to 
beavahd rule of contemporary international lawand 
one which should therefore havebeengivenaplace in 
any convention on the law of treaties. 

30. Again, that valid rule had not been reflected in 
thefinalprovisions. That was amatter which Hun
gary, as a socialist country, could not pass over in 
silence, because the final provisions as adopted excluded 
somesociahstcountriesfromparticipationinthecon-
vention,although those countries, like all States in the 
world, had an equal and inahenable right to participate 
in the codification and progressive development of inter
national law. His delegation also had misgivings in 
connexion with the article that had been adopted in 
place of article 62^,because that article accepted the 
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compulsory jurisdiction of the International Court of 
Justice. 
31. Consequently, although the Hungarian delegation 
appreciated the results of the Conference, it was obliged 
to state that the great merits of the text were heavily 
outweighed by the exclusion of the valid and just prin
ciple of universality. To its deep and sincere regret, 
it would be unable to support the convention as a whole; 
nevertheless, it welcomed the declaration on universal 
participation in the convention on the law of treaties 
and hoped that that declaration would be implemented 
fully and, most important, in good faith. 

32. Mr. BRAZIL (Australia) said that his delegation 
would abstain in the vote on the convention as a whole; 
it regretted that it could not support the text that had 
emerged from the long labours of the Conference on 
the basis of the draft articles prepared by the Interna
tional Law Commission. The Australian delegation 
considered that many of the Commission's proposals 
marked valuable steps in the consolidation of existing 
law; examples of those were articles 31 and 32 2 on 
the interpretation of treaties. 
33. The fact remained that the Australian delegation 
had difficulties over a number of basic points. The first 
of those was the very flexible system of reservations 
adopted in articles 19 and 20/ which was bound to 
tend towards the erosion of texts of conventions adopted 
at international conferences. The second difficult point 
was that of procedures for the settlement of disputes 
under Part V of the convention. Australia considered 
that binding settlement procedures were indispensable 
if the international community was to undertake the 
major steps in the development of international law 
proposed in Part V. It must be acknowledged that the 
commendable efforts of the authors of the " package 
proposal " went some way to meet that view, but 
although the Australian delegation understood the 
satisfaction of the majority of delegations at the com
promise that had been reached, which had enabled it 
to achieve positive results, it had been unable to support 
the proposal, because it did not go far enough in cer
tain essential respects; for example, compulsory juris
diction did not cover the sensitive grounds of invalidity 
set out in articles 52 and 62.4 

34. Finally, as his delegation had stated at the 19th 
plenary meeting, articles 53 and 64 5 formulated a doc
trine of jus cogens of unspecified content, against which 
Australia had voted for the reasons set out in the 
summary record of that meeting. In that respect, 
Australia shared the reservations expressed by the 
French representative, to the effect that, although dis
putes under those articles were to be referred to the 
International Court of Justice, the problems of impre
cision had not been eliminated and gave rise to concern 
with regard to the stability of treaties. 
35. All those matters were of great importance, and 

2 Formerly articles 27 and 28. 
3 Formerly articles 16 and 17. 
4 Formerly articles 49 and 59. 
5 Formerly articles 50 and 61. 

the Australian delegation would unfortunately be obliged 
to abstain in the vote on the convention as a whole. 

36. Mr. WYZNER (Poland) said that the text of the 
convention which had emerged from the Conference's 
detailed consideration of the draft articles submitted by 
the International Law Commission was generally accept
able to the Polish delegation and constituted a signi
ficant example of codification and progressive develop
ment in what was perhaps the most important branch 
of international law. Nevertheless, some fundamentally 
important questions had not yet been properly solved. 
37. Poland had always considered that the convention 
should serve the interests of all States, irrespective of 
their political and economic systems, and his delegation 
had therefore collaborated closely with many others in 
search of compromise solutions acceptable to all States, 
in the belief that the spirit of good will and co-opera
tion would finally prevail over the particular interests 
of a small group of States. Nevertheless, because of 
the intransigent attitude taken by some delegations, the 
Conference had been unable to confirm in the conven
tion itself the right of every State to participate in 
general multilateral treaties, the universal application 
of which was in the interests of the whole international 
community. Moreover, the convention itself had not 
been made open directly to all States, although the right 
of universal participation in it was confirmed in a sepa
rate declaration. 
38. The consultations conducted during the past few 
days had revealed that it had been chiefly due to the 
stubborn attitude of one State that a formula could 
not be found which would make the convention open 
to all States forthwith. It was deplorable that the short-
range political interests of that one State should have 
prevented the Conference from inserting in the conven
tion a formula which would ensure the legitimate right 
of all States to enter into international treaty relations. 
39. The Polish delegation had therefore decided to 
abstain in the vote on the convention as a whole and 
to refrain from signing the instrument. At the same 
time, it wished to express its confidence that the 
General Assembly, given a clear mandate under the 
declaration on universal participation in the convention, 
would issue the necessary invitations at its twenty-
fourth session, thus opening the convention to partici
pation by all States. 

40. Mr. KHASHBAT (Mongolia) said that the conven
tion on the law of treaties should reflect the increasing 
development of treaty relations between countries with 
different political, social and economic systems. The 
convention now contained some positive elements and 
useful provisions, but his delegation regretted that, 
because the legitimate principle of universality had not 
been included in the convention itself, the significance 
and value of the whole instrument was severely restric
ted. It was unthinkable that such an important instru
ment as the convention on the law of treaties, which 
governed the treaty relations of States, should not be 
open to participation by all States; it could not be denied 
that the convention was a multilateral treaty, the object 
and purpose of which were of interest to the interna-
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tionalcommunityof States asawhole. Asasocialist 
State, Mongolia regardedthat shortcoming of the con
vention as extremely serious, and would therefore 
abstain inthevoteontheconventionas awhole and 
would not sign it. 

41.Mr.^HLESTCV(UnionofSovietSociahstRepub-
lics) said that his delegation would be unable to support 
the draft convention as it stood, foranumber of reasons. 
42. The convention on the law of treaties hadaspecial 
character in comparison with other multilateral con
ventions concluded with a view to codifyingrules of 
international law,such as, for instance, the!961 Con
vention onDiplomaticRelations. Sincetheobjectof 
thepresentconventionwasto codify rulesofintema-
tionallaw concerning the law of treaties, and to estabhsh 
rules by which the entire international community^ 
would be guided inconcluding international treaties, it 
mustbebased ontheprincipleof universality,for it 
^wascommonknowledgethatallStatesparticipatedin 
treaty relations andconcludedintemationaltreaties. 
43. The Conference had adoptedadeclaration on uni
versal participation which confirmed that principle. All 
delegations were tobe congratulated on the emergence 
of theVienna Declaration on Universality,which would 
become a component part of international law and 
would undoubtedly playapositive role in the develop
ment of international relations. Unfortunately, the 
principle of universality had not been duly reflected in 
the convention itself, a shortcoming which naturally 
vitiated the significance of that instrument. The USSR 
delegation had made great efforts from the outset of the 
Conferencetosecure the inclusionof appropriate pro
visions onuniversality in the convention, and in doing 
sohadshownallthenecessary flexibility andwilling-
ness to compromise. Nevertheless, as the result of 
the attitude of certaindelegations which hadopposed 
theinclusionof suchprovisions, theproblemhadnot 
been solved satisfactorily. 
44. Furthermore, the final provisions of the convention 
contamedaformula which limited the right of all States 
toparticipateinthe convention, althoughbyrightsit 
shouldbeopento allStates, sinceits object andpur-
pose were of interest to the international community 
of States as a whole. The existing draft therefore 
discriminated againstanumber of socialist States, and 
thatwasinadmissible. 

45. In the fight of those considerations, the USSR dele
gation was authorizedto statethatthe Soviet Union 
could not signtheconventionmits present form. 

46. M^. MANNER (Finland) said that his delegation 
would vote for the convention asawhole. The present 
text of the convention might not meet all the wishes of 
most delegations, but it still markedahistoric advance 
in the progressive development of international law. 
Finlandhoped that the convention wouldbe adopted 
and applied by the great majority of States. 

47 Mr. HU (China) saidthathis delegation would 
vote for the convention, on the understanding that 
China did not consider the declaration on universal 
participation to have any binding force. 

48. Mr. I^UDRYAVTSEV (Byelorussian Soviet Social
ist Republic) said that the General Assembly of the 
United Nations had entrusted to the Conference the 
great task ofpreparmgaconvention which would govern 
the vitally important problem of the conclusion of 
treaties among States. Since treaty relations were 
among the most important means of developing friendly 
relations amongallStates, such aninstrument should 
naturally embody theprinciple of universality in the 
text itself. Unfortunately,that principle had not been 
included eitherinthe substantive part of the convention 
orinthe final provisions. The declaration on universal 
participation intheconventiononthelawof treaties, 
althoughavery important document in itself, could not 
compensate for the absence of any mention of the prin
ciple in the body of the convention and in the final 
provisions. The convention discriminated against a 
number of socialist States, and his delegation could not 
support it. His delegation was authorized to state that 
the Byelorussian Soviet Socialist Republic could not 
sign the convention in its present form. 

49.Mr.MARESCA(Italy) saidthathis delegation 
would vote for the convention asawhole, in the belief 
that it markedaconsiderable advance along the difficult 
roadof the codificationof international law. Never
theless, his delegation regretted that the sound legal 
guarantee of thecompulsory jurisdictionof thelnter-
nationalCourt of Justice had not been extended to all 
the articlesinPart V,particularly to art icle52/on 
thecoercionofaStatebythethreatoruseof force. 
Gn the other hand, his delegation welcomed the solution 
of submitting to the IntemationalCourt of Justice dis
putes arising under articles 53 a n d 6 4 , ^ o n ^ ^ ^ ^ , 
and also the extension of the system of compulsory 
conciliation to all the provisions of PartV. 

50. Mr. FATTAL (Lebanon) saidthat some delega
tions could not support the convention because it went 
toofarandothersbecausei td idnotgofar enough. 
But if too much and too little were weighed against each 
other, abalancewas achieved. His delegationwould 
voteforthedraft convention, despiteitsmany short-
comings,becauseLebanon,which its geographical posi
tion, history and temperament madeanatural mediator, 
regarded the golden mean asacardinal virtue. 

51. The PRESIDENT invited the Conference to vote 
on the draft convention on the law of treaties as a 
whole. 

^ ^ ^ ^ B l a m a i c a , l a p a n , ^ e n y a , ^ u ^ a i t , Lebanon, Liberia, 
l^ibya, Liechtenstein l^n^embourg, Madagascar, Malaysia, 
l^le^ico,^torocco, l^epal, l^etherlands,l^ew Zealand, Nigeria, 
l^or^ay, Fa^istan, Manama, Fem, Philippines, Portugal, 
republic o^^orea ,^an^ la r ino^audi Arabia, Senegal, sierra 
^eone, ^ingapo^e, ^pain, ^udan, ^ e d e n , ^yria, Thailand, 

^Formerly article 49. 
^Formerly articles 50 and61. 
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Trinidad and Tobago, Tunisia, united kingdom o^Oreat Britain 
and northern Ireland, united republic ô  Tanzania, united 
states ot^merica,l^rnguay,^ugoslavia, Gambia, ^rghanistan^ 
Algeria, Argentina, Austria, Belgium, Bolivia, Brazil, ^am^ 
bodia, Canada, Ceylon, ^hi le ,^hina^olombia ,^ongo^emo^ 
cratic republic oi^,^ostal^ica, Dahomey, l^enn^ar^,Fcuador, 
Fl^alyador,Fth^opia, Federal republic o^Oermany, Finland, 
^3hana, Greece, Guatemala, Guyana, F^oly ^ee, Honduras, 
Iceland, India, Indonesia, Iran, Ira^ Ireland, Israel, Italy, 
Ivory ^oast. 

^ ^ ^ ^ B F r a n c e . 
^ ^ ^ ^ ^ B Monaco, Mongolia, Foland, Romania, ^outh 

^r ica ,^ i t^er land, Turkey, l^l^rainian soviet socialist republic, 
l^nion o^ soviet socialist republics, united ^rab republic, 
Australia, Burma, Byelorussian ^oyiet socialist republic, 
Cameroon, ^ent^al a r i can republic, ^ongo ^Bra^a^ille^, 
^echosloval^ia, ^abon,l^ungary. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^̂ r̂  ^ ^ ^ ^ ^ ^ 

52.Mr.MGE (Barbados) said that his delegation had 
unfortunatelybeenabsent during thevote. If it had 
been present, it would have votedinfavour of the Con
vention. 

53. Mr. PHAM-HUY-TY (Republic ofViet-Nam)s^id 
that his delegation had also been absent during the vote; 
had it been present it would have voted in favour of the 
Convention. 

54. Mr. ANDERSEN(Iceland) said it was clear that 
no delegation was completely satisfied with the text of 
the Convention that had just been adopted. From that 
point of view, it would have been quite reasonable for 
his delegation to have abstained in the vote, but so much 
workandpatiencehadbeendevotedto achieving the 
results, such as they were, that it had seemed only fair 
to vote for the Convention. It was, of course, for 
Governments to take the final decision. 

55. Although the Icelandic Government would have 
liked the principle of compulsory legal settlement to be 
carried further, it must be admitted thatastep had been 
taken in the right direction. He wished to stress, 
however, thatfor smaller Statessuch ashisown,the 
greatest possible protection was the rule of law, the 
guardian of which should be the International Court of 
Justice. 

56. Mr. SGLHEIM (Norway) said that his delegation 
had been among the sixty-one which had votedinfavour 
of the^package deal"submittedby tenStates (AB 
CGNF.39BL47andRev.l). The Norwegian Govern
ment stronglysupportedthe principle of acompulsory 
system of third-party settlement of disputes, and the 
ten-State proposal was all that the Conference had left 
if itwantedsome degree of compulsory procedureon 
certain provisions of the Convention. The article ulti
mately adopted was far from adequate,but in view of 
thecircumstancesinwlñchithadcomeintobeingand 
of thealternativepossibilityof having no provision at 
all on settlement procedures,with the consequent danger 
of alarge number of negativevotes and abstentions, 
the endresultcouldnotberegarded as insignificant. 
Inparticular,thefactthattheInternationalCourtof 

Justice was again mentioned in the Convention was 
extremelygratifying and held out hopes for the future. 
57. Thus, the Norwegian delegation,which had intended 
to abstain in the vote, had decided, inaspirit of good
will, in view of the seriousness of the matter and in 
appreciationof the painstaking efforts of manydelega-
tions,to vote in favour of the Convention as awhole. 

58. Mr. SECARIN(Romania) said that the problems 
of universality andprocedureraisedinthe^package 
proposal" were of vital importance to the whole sys
tem of the Vienna Convention. As a ^treaty on 
treaties",that Convention should bealandmark in the 
process of the codification and progressive develop-
mentof internationaltreatylaw. Romaniacontinued 
to regardthe Convention as an instrument intendedto 
promotetheprinciples of law and justicein relations 
between States. 
59. Nevertheless, the problem of the principle of univer-
salityhadnotbeen solved intheway which Romania 
had advocatedthroughout the Conference. The Con
vention shouldhave embodiedthe right of all States 
to participate in multilateral treaties of universal appli
cation andshouldhavebeenopentoparticipationby 
all States. Moreover,the solution that the Conference 
had adopted on procedure represented such an extreme 
innovation that his delegation had been unabletotake 
a decision on it without weighing the new formula 
against all the rules set out in Pa r tVand considering 
all its imphcations with regard to the application of the 
Convention. TheRomanian delegationhad therefore 
abstained in the vote on the Convention asawhole. 

60. Mr. TEYMGUR (United Arab republic) said that, 
without prejudging his Government's later attitude 
towards the Convention in the light of the opportunity 
open to all States to make reservations, his delegation's 
abstentioninthe vote onthe Convention as awhole 
should not be interpreted as evidence ofalack of good
will. His delegationhad abstained inorder to allow 
its Government thneforacloser study of all the changes 
that had been made in the Convention. Everyone 
must be aware of his Government's co-operation and of 
its positive contribution to the work of the Interna
tional Law Commission, and of the efforts it had made 
to bring aboutaconvention on the law of treaties. The 
United ArabRepublicwasfully awareof theimpor-
tance of suchaconventionmthe development of under^ 
standing and friendly relationsamong members of the 
international community. It thereforehopedthatthe 
Conventionwouldeventually beopen to allcountries 
and that all obstacles to the recognition of the principle 
of universality would be overcome. 

61. Mr. REDGNDO-GOMEZ (Costa Rica) said that 
his delegation had voted in favour of the Convention as 
awholebecauseitwas aninstrumentof positivepro-
gress in the codification of international law and, in 
particular,would facilitate the development of the inter
national co-operation which mankind so greatly needed. 
Admittedly, the instrument did not fully satisfy the 
aspirations of all the countries represented at the Con
ference, but it was astep towards amore promising 
future in international relations. 

http://52.Mr.MGE
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62. With regard to the compatibility of the Convention 
withCosta Rica's legislation,hiscountry would make 
the necessary effortto accommodate its constitutional 
system to the provisions that had been adopted,but its 
internal law would continue to prevail, particularly with 
regard to treaty ratification procedure and its connexion 
with the provisions of the Convention. 

63. Lastly, he wished to make it clear that his delega
tion interpreted theConvention as havingaresiduary 
meaningmrelationtotheprovisionsandprinciplesof 
the inter-American system to which Costa Rica 
belonged. 

64. Mr. I^GRCHA^ (Ukrainian Soviet SocialistRepub-
lic) said that his delegation's abstention in the vote 
should not be interpreted as opposition to the Conven
tion asawhole. Gn the contrary,the Ukrainian SSR 
had supportedalargemajority of theprovisions and 
principlessetoutinthat instrument, such asthe prin
ciples of observance of intemationalobhgations, equal
ity and free consent, and sovereignty. The reasons for 
his delegation's abstention would be found in the state
ments it had made during the first and second sessions, 
which made it clear that the Ukrainian SSR could not 
supportaconvention which failed to reflectabasic prin
ciple of contemporary international law, theprinciple 
of universality, andconsequently discriminatedagainst 
certain socialist States. Nor had his delegation been 
able to support the principle of compulsory procedures 
for thesettlementof disputes. Ithadthereforebeen 
authorized to declare that the Ukrainian Soviet Socialist 
Repubhc could not signtheConvention in itspresent 
form. 

65. Mr. BILGA TANG (Cameroon) said that his dele
gation had refrained from voting against the Convention 
as awhole becausethat instrument was theresult of 
so many years of pamstakingworkinthe International 
Law Commission and in the Conference. Nevertheless, 
it considered that the Convention should have contained 
stronger guarantees in connexion with the settlement of 
disputes, and it did not regard the compromise solution 
as satisfactory. It had abstained in the vote, in the 
belief that that question shouldbestudiedfurtherby 
Governments. 

66. Mr. MUUI^A (Zambia) said that his delegation 
associated itself with all those whichhadgiven their 
approvalmprmciple to the Convention in its final form. 
In the course of the Conference there had beenmoments 
of such despair that, but for the resurgence of goodwill, 
such as had occurred on the previous day, much might 
have been lost and very little gained. 

67. Although the Conference had not accomphshed all 
that might have beendesired, what had beengained 
constitutedalandmark of unprecedented importance in 
internationallaw. Nowthatthe tumult was over, it 
was imperative that allGovemments should work tire
lessly towards closing the gap that still remained; in 
particular, hehoped that the General Assembly would 
recognize the principle of universality, since without 
thatprinciple hefearedthatseveralStates would not 
be inaposition to ratify the Convention. 

68. Mr. MGLTNAGRANTES (Guatemala) said that 
his delegationshared the satisfactionof other delega
tions at the successful conclusion of the workof the 
Conference, culminating in the signing of a historic 
document which would constitute the first chapterinthe 
codificationof international law. His delegationalso 
joined inthewell-deservedtributetothelntemational 
LawCommissionfor its achievementsduring the past 
eighteen years; there could be no doubt that the sound 
juridical basis of the document prepared by it had 
contributed greatly tothe success of the Conference. 

69. His delegation had voted in favour of the Conven
tion in the convictionthat it representedan important 
step forward in the work of codifying international law. 
During the course of the debate, bothinthe Committee 
of theWhole and in the plenary Conference, his dele
gation hadonvariousoccasionsreferredtothosepro-
visions of the Guatemalan Constitution which prevented 
itfromvotmgmfavourof someof thearticlesof the 
Convention. Those articles included articles 11 and 
12/ which related to consent expressed by merely 
signingatreaty; article 25/which dealt with the provi
sional apphcation of treaties; article 66,^whichestab-
lished procedures for judicial settlement, arbitration 
and conciliation; and article 38,^ which contained a 
norm concerning the application of customary law 
derived fromtreatylaw, anormwhich in the opinion 
of his delegation lacked vahdity in existing international 
law. 
70. For those reasons,while approving the text of the 
Convention as a whole, his delegation wished to put 
on record that it was compelled to make express reser
vations with respect to the articles to whichhehad 
referred. 

71. Mr. CGNCEPCIGN (Philippines) said that his 
delegationhad votedfor the Convention, although it 
had abstained on the compromise proposal (AB 
CGNF.39BL.47andRev.l)puttothevoteatthe34th 
plenary meeting. His delegation's vote for the Con
vention did not meanthat it hadabandonedthe posi
tion it had adopted with regard to the major issues 
raised in the course of the discussions. Although some 
of thoseissues had not been met to his delegation's 
satisfaction, theConvention as awhole constituted a 
step forward in the delicate task of drafting the law of 
treaties and promoting the codification and progressive 
development of international law, as well as strengthen
ing the fabric ofpeace. Untiring efforts had been made 
by the Secretariat and bydelegations to fosteraspirit 
of conciliation and co-operation during the Conference, 
and he hoped that every possible encouragement would 
be given to further eflorts at conciliation in the future. 

72. Mr. REY(Monaco) said that he had explained at 
the previous meeting whyhis delegation had abstained 
in the vote on the compromise proposal. The same 
reasons, ^ ^ ^ ^ ^ ^ ^ ^ ^ had led it toabstain in the 

3 F o r m e r l y a r t i c l e s 9 ^ a n d l O . 
^Formerlyarticle22. 
^ i . e . thenewarticle adoptedat the34thplenary meeting. 
^Formerly article 34. 
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vote on the Convention. Rather surprisingly, the text 
submitted to the vote had achieved practically unani
mous support. It was a pity that it should have been 
a unanimity of dissatisfaction: the explanations of vote 
which he had just heard expressed reservations on the 
part of most delegations. However, in whatever way 
unanimity had been achieved, the optimists would find 
in it cause for satisfaction in the existing political 
context. He hoped that, as a result of the action taken 
by the United Nations, all States would strive to streng
then the rule of law for the greater happiness of 
mankind. 

73. Mr. ROMERO LOZA (Bolivia) said that his dele
gation had voted for the Convention because it consid
ered that any step, however imperfect, to improve inter
national relations and mutual understanding should be 
supported. The Conference had succeeded in approving 
principles which constituted progress inspired by the 
principles of justice. The lack of an effective proce
dure to strengthen Part V, and above all the failure to 
make article 49 subject to compulsory arbitration, was 
one of the imperfections of the Convention, but he 
hoped that such imperfections were merely temporary 
interruptions in the forward march of humanity. 

74. Mr. BRODERICK (Liberia) said that his delega
tion, in voting in favour of the Vienna Convention on 
the Law of Treaties, wished to point out first, that its 
Government did not consider itself in any way com
mitted to vote in favour of the draft resolution sub
mitted by Ghana, Ivory Coast, Kenya, Kuwait, Leba
non, Morocco, Nigeria, Sudan, Tunisia and the United 
Republic of Tanzania (A/CONF.39/L.47/Rev.l) which 
had been adopted by the Conference at its 34th plenary 
meeting by a roll-call vote of 61 in favour, 20 against 
and 26 abstentions, when it came before the United 
Nations General Assembly at its twenty-fourth session. 
Secondly, that his Government reserved the right to 
decide what action or course it would choose in the 
exercise of good faith and the pacta sunt servanda rule 
in respect of the new article on procedures for the 
adjudication, arbitration and conciliation of disputes 
other than those arising from peremptory norms of jus 
cogens which might be referred to the International 
Court of Justice or to arbitration. 

75. It was his earnest hope that those delegations which 
had abstained in the vote, or had voted against the 
adoption of the Convention, would in time reconsider 
their decision and that their respective Governments 
would accede to and ratify the Convention. 

Tribute to the International Law Commission 
Tribute to the Federal Government and the 

people of the Republic of Austria 

76. Mr. SINCLAIR (United Kingdom) said he had the 
honour of introducing the draft resolutions paying tri
butes to the International Law Commission (A/CONF. 
39/L.50) and to the Federal Government and the 
people of the Republic of Austria (A/CONF.39/L.51). 
A small drafting amendment should be made to the 

draft resolution concerning the International Law 
Commission, where the last phrase should read: " codi
fication and progressive development of the law of 
treaties ". He was sure that the entire Conference would 
wish to acknowledge the sterling efforts of the Interna
tional Law Commission over a period of nearly twenty 
years which had culminated in 1966 in the final set of 
draft articles codifying the law of treaties. The real tri
bute to the International Law Commission was not the 
formal resolution before the Conference, but the fact 
that the Convention which had been adopted embodied 
so much of the Commission's original draft. 

77. He took some pride in the fact that the four Special 
Rapporteurs on the topic had all been his countrymen 
and had contributed, each in his own inimitable way, to 
the progress of the work. While singling out Sir Hum
phrey Waldock for special mention, he recognized that 
every member of the International Law Commission had 
contributed to the task in hand. Many members of 
the Commission had participated actively in the work 
of the Conference and, in that connexion, he wished to 
pay a respectful tribute to the work done by the Presi
dent of the Conference, by the Chairman of the Com
mittee of the Whole, by the Rapporteur and by the Chair
man of the Drafting Committee. On the pediment of 
St. Paul's Cathedral, the crowning achievement of the 
famous English architect, Sir Christopher Wren, was an 
inscription " Si monumentum requiris circumspice ". 
The members of the Commission might justly take a 
similar pride in their achievement. 

78. On behalf of the whole Conference, he wished to 
express his sincere appreciation of the generous hospi
tality of the Austrian Government and the warmth, 
friendliness and humour of its people. 

79. The PRESIDENT said that, if there were no objec
tion, he would consider the draft resolution paying a 
tribute to the International Law Commission (A/CONF. 
39/L.50) and the draft resolution paying a tribute to the 
Federal Government and the people of the Republic of 
Austria (A.CONF.39/L.51) as adopted. 

It was so agreed. 

Adoption of the Final Act 

80. Mr. YASSEEN, Chairman of the Drafting Com
mittee, introducing the draft Final Act (A/CONF. 
39/21) submitted by the Drafting Committee to the 
Conference in accordance with its instructions, said it 
had been modelled on the Final Acts of previous codi
fication conferences. The brackets indicating an,alter
native, as in paragraphs 14 and 15, and the spaces left 
blank, as in paragraph 13, were due to the fact that the 
document had been drawn up before the end of the 
Conference. The matter would be dealt with by the 
Secretariat in accordance with the Conference's deci
sions. 

81. The PRESIDENT said that, if there were no objec
tion, he would consider the Final Act adopted. 

It was so agreed. 
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Closure o^ the Conference 

82.ThePRESIDENTsaidthat now that the Con
ference had reached the end of its work, he wished first 
to express his deep appreciation of the assistance which 
delegations had so generously given him in carrying out 
his difficult task. 
83. Like many others, their Conference had had its high 
points and its low points, its moments of confident hope 
anditsmoments of discouragement. Theprevious day 
had againproducedasituationwhichwasnotunpre-
cedented — with its morrrmg hours when everything had 
seemed to be lost and its evening hours when those 
hopes whichrefused to be dashedhadbeen crowned 
with success. 
84. Yet hedid not think that it waspossible, at the 
present thne,to judge the true value of the work which 
had been accomplished. In that respect, thepresent 
Conference differed from many others, since the text 
which they had just adopted might representaturning-
pointinthehistory of thelaw of nations. Certainly 
from nowonwardsthejuridicalbasis for international 
contractual relations wouldtakeon adifferent aspect. 
A written law wouldbe se tups ideby sidewiththe 
oldcustomarylaw; and he did not think that hewas 
bemg too optimisticinexpressing the view that that law 
would win acceptance throughout an ever widening 
circle of nations and would one day replace the old 
rules altogether. Moreover,the success of the Confer
ence's work wouldprovide anexceptionalstimulus to 
the continuation of the work of codification in the other 
chapters of international law whichhadnotyetbeen 
touchedupon. 

85. Those participatingin the Conference hadhadmany 
problemsbeforethem:legalproblemsand,whatwere 
evenmore complex, political problems. It was primarily 
thetaskof diplomatsto attempt to solvethepolitical 
problems andthus make possible the solutionof ques
tions of law. Now that the text had been adopted and 
hadacquiredits definitive character, he would liketo 
express the hope that the many jurists who would study 
the articles of the Convention would help to make them 
clear and effective through their knowledge, their in
genuity and their farsightedness. He hoped that they 
would succeed in making ofthat product ofajoint effort 
alivingwork,abody of rules which really answered the 
needs of modern life,agenuine contribution to the de
velopment—which everyone wished to see more intense, 
more specific and more closelyknit — of the relations 
between the members of the international community. 

86. At thefinal conclusion of thelong-term task of 
codifying thelawoftreaties,histhoughtsturnedwith 
deep appreciation to the number of learned British 
jurists, and in particular to Sir Humphrey Waldock, who 
had devoted their studies to that question. He was 
also grateful to Mr. Elias, who, after presiding with 
incomparable ability over the workof the Committee 
of the Whole, had proved himself irreplaceable up to the 
very last minute. Mr. Elias had also found support in 
others whomhe would not mentionatthat time, but 
whose names were familiar to all. No less gratitude 
however,wasduetoMr.Yasseenandtoallthemem-

hers of the DraftmgCorrunittee over which he had pre
sided with so much ability, firmness and devotion. He 
considered it a matter withoutprecedentthatallthe 
amendments which hadbeenproposedby that Com
mittee had been adopted almost without discussion by 
the Conference. Equal gratitude was due to the Rap-
porteuroftheConference,Mr. Jiménez deAréchaga. 
Much was also owed to the Secretariat and to the Legal 
CounsehMr. Stavropoulos. 

87. Mr.TABIBI (Afghanistan), speaking on behalf of 
the Asian countries, the United ArabRepublic,Libyaand 
Morocco, said the President had guided the Conference's 
work toasuccessful conclusion with outstanding ability. 
TheNigerianrepresentativehad alsoplayed adistin-
guishedpart,while the contribution of the officers of the 
Conference and the Secretariat could not be over
looked. The Conferencehad achieved another great 
milestone in the field of codification and progressive 
development of intemationallaw, and hehopedthat 
in the spirit of ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ t h e Convention would 
beproperly apphedforthegood of mankmdeverywhere. 

88. Mr. SUAREZ (Mexico) speaking on behalf of the 
Latin American group of delegations, said that the Con
ference had wisely chosen to preside over its discussions 
an eminent lawyer of wide andvariedexperience,who 
came fromacountry as outstanding in the field of law 
as in that of the arts. He had guided the Conference's 
work inamost masterly way. 
89. Italian jurists had made a great contribution to 
every branch of law, and the Conference had paid them 
awell-merited tribute by including in the Convention the 
^ ^ ^ ^ ^ ^ ^ ^ r u l e . Likethe otherbranchesof 
law, international law,which derived not only its basic 
principlesbut its spirit from Roman law,was drawing 
further and further away from the parent stem of civil 
law and estabhshing its right to an independent existence. 
It would be too much to say that the Conference had 
erectedamonument more lastingthan bronze, but it was 
safetosay that theConventionwhich it had adopted 
would formaworthy part of the code of international 
lawthatwasbeingpreparedunderthe auspices of the 
United Nations. 
90. Differences of view on important points had divided 
the Conference from the begirming and in order to 
reconcile them it had been necessary to accept the 
imperfect principles resultingfrom a compromise. It 
waspossiblethat, atleastmtheimmediatefuture, a 
number of countries might refram from signing or rati
fying theConvention. That, however, should not be 
consideredareason for discouragement. Search after 
truth was moreimportantthantruth itself, asLessing 
had said, and to travel hopefufiywasabetterthingthan 
toarrive. Moreimportantthanthe Convention itself 
wasthefact that alldelegations had participated i n a 
phase of the age-old effort to establish law, the noblest 
aspiration of humanity. 

91. Sir FrancisVALLAT (United Kingdom), on behalf 
of the group of west European and other States, 
Mr. USTOR (Hungary), on behalf ofthe groupofsocial-
ist States, Mr.MUTUALE(Democratic Republic of 
the Congo), on behalf of Ethiopia, Ghana, Liberia, 
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Nigeria, Sierra Leone, the United Republic of Tanzania 
andZambia,andMr.YAPOBI (Ivory Coast), on behalf 
of Cameroon, Central African Republic, Congo (Brazza-
ville),Dahomey, Gabon, Madagascar andSenegal, all 
expressedtheir thartks to thePresidentfor hisskilful 
andenergeticguidanceofthework of the Conference 
andpaidtributes to the labours of theVice-Presidents, 
the officers ofthe Committee of the Whole and the Draft
ing Committee, the Expert Consultant, the members 
of thelnternationalLaw Commission and the Secre
tariat. They further expressed their great appreciation 
of the warmth and hospitality of the Austrian Govern
ment and people. 

92.Mr.VEROSTA(Austria)saidheassociatedhis 
delegation with all that had been said by previous speak
ers in appreciation of the work of those who had contrib-

utedsomuchtomaketheConferenceasuccess. His 
delegation wasgratified that the Conventionwas tobe 
entitled theVienna Convention on the Law of Treaties 
and wished to thank all those who had spoken so kindly 
of thehospitality offeredby his Government andthe 
Austrian people. 

9 3 . T h e P R E S I D E N T s a i d t h a t h e w a s profoundly 
moved by the speeches which had been made and 
thanked all those who hadpaid tribute tohis work, a 
tribute which must be shared with theVice-Presidents. 
94. He declared closed the United Nations Conference 
on the Law of Treaties. 

The meeting rose at 6.55 p.m. 
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SUMMARY RECORDS 
OF MEETINGS OF THE COMMITTEE OF THE WHOLE 

EIGHTY-FOURTH MEETING 

Thursday, 10 April 1969, at 10.45 a.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (resumed 
from the first session) 

Article 8 (Adoption of the text) x 

1. The CHAIRMAN invited the Committee to consider 
the amendments and sub-amendments to article 8 
submitted at the first session and still before it,2 and 
the amendments submitted at the second session.3 

2. Mr. HUBERT (France) reminded the Committee 
that the French delegation had submitted a number of 
amendments at the first session, dealing with the special 
class of treaties which had been tentatively called 
" restricted multilateral treaties ". Those treaties were 
referred to in draft article 17, paragraph 2, in which 
the International Law Commission had proposed that 
a reservation to such treaties required acceptance by 
all the parties. The French delegation had considered 
that provision justified because of the importance and 
the increasingly frequent use of restricted multilateral 
treaties in practice, but it believed that the reference to 
such treaties should not be confined to the reservations 
article. Accordingly, it had submitted several different 
amendments on the subject. 

3. His delegation had reflected on the question in the 
interval, and though it considered that rules consonant 
with their special nature should govern such treaties, 
it had come to the conclusion that it was not essential 
that the amendments it had submitted should be included 
in the draft articles; it would be for the States concerned 
to include in their treaties provisions allowing for the 
special nature of restricted multilateral treaties. His 

1 For earlier discussion of article 8, see 15th meeting, 
paras. 1-40, and 34th meeting, para. 2. 

2 The following amendments were still before the Committee: 
France, A/CONF.39/C.1/L.30; Ukrainian Soviet Socialist 
Republic, A/CONF.39/C.l/L.51/Rev.l. A sub-amendment to 
the French amendment had been submitted by Czechoslovakia 
(A/CONF.39/C.1/L.102). Amendments by Ceylon (A/CONF. 
39/C.1/L.43), Peru (A/CONF.39/C.1/L.101 and Corr. 1) and 
the United Republic of Tanzania (A/CONF.39/C.1./L.103) had 
been referred to the Drafting Committee at the first session. 

3 The following amendments had been submitted at the 
second session: Austria, A/CONF.39/C.1/L.379; Australia, 
A/CONF.39/C.1/L. 380. 

delegation would not, therefore, press for a vote on the 
amendments it had submitted concerning that class of 
treaty. The amendments related to articles 8, 17, 26, 
36, 37, 55 and 66. The Tunisian delegation, co-
sponsor of the amendment to article 17 (A/CONF.39/ 
C.1/L.113), had also consented to the withdrawal of 
that amendment. The French delegation was also 
withdrawing paragraph 3 of its amendment to article 2 
(A/CONF.39/C.1/L.24) which no longer had any 
purpose since the term it mentioned was not used in 
the subsequent articles. 

4. Mr. VEROSTA (Austria), introducing his delega
tion's amendment to article 8, paragraph 1 (A/ 
CONF.39/C.1/L.379), said the expression "unani
mous consent " was not satisfactory because it could 
not apply to bilateral treaties, where there could be no 
question of a majority. It would be better, therefore, 
to use the expression " consent of all the States ", 
which could apply to both bilateral and multilateral 
treaties. 

5. Mr. KORCHAK (Ukrainian Soviet Socialist Repub
lic) said that his delegation had stated at the previous 
session that it found article 8 acceptable, but that para
graph 2 of that article, referring to the adoption of a 
treaty by a two-thirds majority, was not precise enough 
and did not reflect current international practice. The 
delegation of the Ukrainian SSR had therefore 
submitted the amendment in document A/CONF.39/ 
C.l/L.51/Rev.l. The purpose of that amendment 
was to confine the application of the provisions in 
paragraph 2 to general or other multilateral treaties, 
and to exclude restricted mutlilateral treaties. Practice 
over the past ten years had shown that general multila
teral treaties were assuming increasing importance and 
their number was constantly growing. Treaties of 
that class were the more important inasmuch as they 
dealt with ever widening areas of human activity. They 
made it possible to establish the legal basis of relations 
between States and to develop co-operation in the most 
varied spheres. In the convention now being drafted 
by the Conference, every State should be accorded the 
right to participate in general multilateral treaties. The 
Ukrainian amendment indicated the special procedure 
to be applied in adopting the text of such treaties. 

6. Mr. BRAZIL (Australia) said he regretted that the 
Australian amendment to paragraph 2 (A/CONF.39/ 
C.1/L.380) had not yet been distributed. Its purpose, 
however, was simply to insert the word " general " 
before the phrase " international conference ". The 
idea on which that amendment was based had been 
discussed at the first session, and the representatives 
of Austria, Iraq and Argentina in particular had made 
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statements to the same effect at the 15th meeting.4 The 
expression " international conference " was not precise 
enough, since it could apply to a conference in which 
only a few States participated. In its commentary the 
International Law Commission had stated that para
graph 1 applied primarily to bilateral treaties and to 
treaties drawn up betwen only a few States and that 
paragraph 2 concerned treaties in which a larger number 
of States participated. But the text of paragraph 2 
did not bring out that distinction plainly. The purpose 
of the Australian amendment was to repair that omis
sion. The proposal differed in nature from certain 
other proposals relating to paragraph 2. Those pro
posals referred to " general multilateral treaties ", an 
imprecise concept involving an evaluation of the con
tents of a treaty. The Australian amendment concerned 
solely the number of States participating in the drafting 
of a treaty. It should, however, be noted that it would 
in part meet the Ukrainian representative's objections 
since it would make it plain that the two-thirds rule laid 
down in paragraph 2 applied to conferences in which 
the great majority of States participated. 

7. Mr. KOULICHEV (Bulgaria) observed that, in 
drafting the article, the International Law Commission 
had taken into consideration the existence of various 
classes of treaty and had applied two different principles: 
the unanimity rule in the case of bilateral treaties and 
treaties concluded by only a few States, and the two-
thirds majority rule for all other treaties, including 
general multilateral treaties. The text of article 8, 
however, did not bring out that distinction. The Bul
garian delegation therefore supported the Ukrainian 
amendment, which added an essential element of pre
cision to paragraph 2. The Bulgarian delegation could 
accept the Austrian amendment as it was merely an 
amendment of form. 

8. Mr. MENECEK (Czechoslovakia) said he was 
withdrawing his delegation's sub-amendment (A/ 
CONF.39/C.1/L.102) to the French amendment (A/ 
CONF.39/C.1/L.30). 

9. Mr. USTOR (Hungary) said he supported the idea 
underlying the Ukrainian and Australian amendments, 
since the meaning of article 8, paragraph 2 needed to 
be made clearer. The expression " international confer
ence " in that paragraph was not defined in article 2, 
and therefore had to be interpreted in a general sense. 
An international conference might, however, be a 
meeting of three, fifteen or twenty-five States, or more, 
depending on circumstances. The Australian amend
ment was an improvement, but it was essential to state 
precisely what conferences were intended. It was not 
enough to say that paragraph 2 applied to treaties 
concluded by " a large number of States ", since it 
was hard to see exactly what that meant. The best 
solution would be to modify paragraph 2 in the way 
indicated in the Ukrainian amendment introducing the 
notion of a " general multilateral treaty ". 

10. Mr. KHLESTOV (Union of Soviet Socialist Repub-

4 See 15th meeting, paras. 12, 27 and 31. 

lies) said that the wording of article 8 was not clear, 
since it did not specify which kind of international 
treaty had to be adopted unanimously and which kind 
required a two-thirds majority. The word " treaty " 
appeared in both paragraphs of the article, but a 
different procedure for adoption was provided for in 
each paragraph. The fact that paragraph 2 provided 
for a two-thirds majority doubtless implied that the 
treaties concerned were at least tripartite treaties, but 
that should be stated explicitly in the text. 
11. Again, multilateral treaties varied; there was a 
great difference between ordinary multilateral treaties 
and multilateral treaties which had an object and 
purpose of a general character related to the interests of 
the community of States ás a whole and stated or 
codified rules with which every State, as a member of 
that community, had to comply. 
12. General multilateral treaties were becoming 
increasingly important, as history showed. In the early 
days they had consisted merely of a few conventions 
or administrative unions, such as the Universal Postal 
Union, but there were now a very large number of 
general multilateral treaties dealing with a wide variety 
of aspects of international life. 
13. After the Second World War historic development 
had brought about significant changes in the evolution 
of the institution of general multilateral treaties. In the 
early post-war years, a number of such treaties had 
been concluded, such as the Genocide Convention of 
1948/ the four 1949 Geneva Conventions for the Pro
tection of War Victims,6 and the Convention on the 
Protection of Cultural Property in the Event of Armed 
Conflict.7 A large number of those conventions had 
been concluded under the aegis of the United Nations 
or of other international organizations. 
14. The very large increase in the variety of problems 
and questions for which from the point of view of inter
national law, rules had to be made by means of general 
multilateral treaties, would undoubtedly continue. 
Apart from the growing number of conventions con
cluded within the framework of the United Nations spe
cialized agencies and dealing with a relatively restricted 
range of specific questions of co-operation in specialized 
subjects such as meteorology, postal and telegraph 
matters and so forth, there were also conventions on 
important social questions of great contemporary sig
nificance such as the elimination of discrimination in 
education and of all forms of racial discrimination. 
15. But the most striking and conclusive instances of 
the widening of the scope of such treaties and of the 
change in the kind of subject dealt with in general 
multilateral treaties were the Moscow Treaty banning 
Nuclear Weapon Tests in the Atmosphere, in Outer 
Space and Under Water,8 the Treaty on Principles 
Governing the Activities of States in the Exploration 
and Use of Outer Space, including the Moon and Other 

5 Convention on the Prevention and Punishment of the Crime 
of Genocide; United Nations, Treaty Series, vol. 78, p. 277. 

6 United Nations, Treaty Series, vol. 75. 
7 United Nations, Treaty Series, vol. 249, p. 215. 
8 United Nations, Treaty Series, vol. 480, p. 43. 
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Celestial Bodies,9 and the Treaty on the Non-Prolifera-
tion of Nuclear Weapons.10 

16. The profound change in the nature of the problems 
dealt with in general multilateral treaties had not come 
about by chance: it was the result of the development 
of international relations. New problems of interest 
to all the peoples of the world were constantly arising 
and it was essential that they should be settled. The 
united efforts of all States were required in order to 
solve a large number of important present-day problems. 
That was the reason and justification for the growing 
number of general multilateral treaties and for the 
increasingly important part they played, at a time when 
mankind was confronted with extremely urgent problems 
such as disarmament, the prohibition of nuclear 
weapons, the rational utilization of the resources of 
the sea, the use of the advances in science and techno
logy in the interests of peace and progress and a number 
of problems of a humanitarian and social character. In 
such circumstances it was impossible to visualize inter
national law without taking into account the increasing 
impact, scope and importance of general multilateral 
treaties. Their growing contribution to the formulation 
of new rules of contemporary international law had been 
emphasized by a number of writers in both Eastern and 
Western Europe. 

17. The increasing importance of general multilateral 
treaties in contemporary international law and in inter
national relations was an irreversible process which 
would continue whether people liked it or not, and it 
reflected in particular the active part played by a 
number of African, Asian and Latin American States 
which, from having been for long the helpless victims 
of colonialist exploitation, were now creators of inter
national law. 

18. It was unthinkable that the Conference should 
disregard that new development in treaty law, and his 
delegation therefore supported the amendment by the 
Ukrainian SSR (A/CONF.39/C.l/L.51/Rev.l) which 
not only made the language of article 8 perfectly clear 
but brought out the growing importance of the role of 
general multilateral treaties in contemporary interna
tional law. 

19. Mr. MARESCA (Italy), referring to the Ukrainian 
amendment, said that it was difficult from the legal 
point of view to draw a distinction between general 
multilateral treaties and ordinary multilateral treaties. 
The notion of a general international conference was 
ambiguous: a conference was multilateral by definition, 
and there was no need to distinguish between general 
international conferences and international conferences 
in which a large number of States took part. 

20. He was not sure that the French word " rédaction " 
in paragraph 1 was an exact translation of the English 
term " drawing up ", and he hoped that the Drafting 
Committee would consider that question. 

8 For the text, see General Assembly resolution 2222 (XXI), 
annex. 

10 For the text, see General Assembly resolution 2373 
(ХХП), annex. 

21. Mr. WYZNER (Poland) said that, in his view, the 
rule laid down in paragraph 2 would facilitate and 
speed up the proceedings of international conferences. 
The reasons which had led the Commission to choose 
the two-thirds majority rule were well founded and 
corresponded to the prevailing practice in contemporary 
international relations, particularly as far as general 
multilateral treaties were concerned. The scope of 
application of that rule should be defined, however, and 
the Ukrainian amendment seemed to be most helpful 
in that respect. Furthermore, the Polish delegation 
considered that general multilateral treaties must be 
open for signature, ratification and accession by all 
States. 

22. The Australian amendment was interesting and 
deserved careful consideration. 
23. The Polish delegation had some doubt whether 
paragraphs 1 and 2 of article 8 were properly co-ordi
nated. According to the existing wording of para
graph 2, it would only be at an international conference 
that States might decide to apply a rule other than the 
unanimity rule in adopting a treaty. But, in order to 
promote treaty relations, States should also be free 
in other circumstances to choose the rule they considered 
to be the most appropriate. Since the term " interna
tional conference " had no precise meaning and had not 
been defined for the purposes of the present conven
tion, the rule set out in paragraph 2 should be expressed 
in more flexible terms. Either the wording of para
graph 1 should be changed to indicate that multilateral 
treaties, especially general multilateral treaties, were 
adopted in accordance with the rules set out in para
graph 2 or it should be stated in paragraph 1 that 
States might decide by a two-thirds majority to apply 
a rule other than the unanimity rule. 

24. Mr. JIMENEZ DE ARECHAGA (Uruguay) said 
that paragraph 2 laid down a rule which constituted 
progressive development of international law. 
25. The wording proposed by the International Law 
Commission was obviously lacking in precision where 
the words " international conference " were concerned. 
There were different kinds of international conferences, 
and a meeting of three States might be regarded as an 
international conference. 
26. Conferences held within an international organiza
tion caused no difficulty, since the procedure for 
adopting treaties was provided for in the rules of the 
organization. Nevertheless, certain regional confer
ences were organized independently of regional organ
izations. Paragraph 2 should include a reservation 
safeguarding the interests of States, especially of small 
States. That could be done either by defining the kind 
of international conferences referred to or by specifying 
the type of treaty concerned. His delegation was in 
favour of the former solution and supported the Aus
tralian amendment. 

27. The Ukrainian amendment gave rise to serious prob
lems. The expression " general or other multilateral 
treaty " did not malee the text more precise; in fact, 
the form of words used by the Ukrainian delegation was 
intended to clarify the text by introducing the idea of 
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a^res t r ic tedmult i la tera l t reaty" , which the ln tema-
tional Law Commission hadconsidered,but had been 
unable to define. Indeed, it had been for that reason 
that the Frenchdelegation had withdrawn its amend
ments. 

28. Mr. AMATAYAI^UL (Thailand) said that para
graph 1 stated a rule which had traditionally been 
applied to multilateral and bilateral treaties. Recently, 
the tendency had been to adopt the two-thirds majority 
rulefor general multilateraltreaties;but that rulewas 
notawell-definedone. The existing wording of para
graph 2 left States participating in a conferencefree 
not to apply the two-thirds majority rule. 
29. To estabhshaclassification of the various kinds of 
multilateral treaties wouldbepremature. The choice 
of procedurefor adopting the text of atreaty should 
be left to the States participating in the conference. 
The Thai delegation therefore favoured the International 
Law Commission's wording. 

30. Mr. I^UDR^YAVTSEV (Byelorussian Soviet Social
ist Republic) said that the amendment by the Ukrainian 
SSR was in keeping with the theory andpractice of 
international law. The Australian amendment was 
interesting and deserved careful consideration. The 
International Law Commission's commentary empha
sized the fact that paragraph2ofar t ic le8refer red to 
treaties in the drafting of which many States had parti
cipated. It was obvious thattreaties drawnup by a 
large number of States were general multilateral treaties. 

31. The Ukrainian amendment was useful because 
general and other multilateral treaties played an increas-
inglyimportantpart in solvingworld problems. Experi
ence had shown that agreements such as the Inter
national Conventionon theEliminationof AllForms 
of Racial Discriminations and the Treaty banning 
Nuclear Weapon Tests in the Atmosphere, in Outer 
SpaceandUnder Water12 andother agreements were 
drawnup in the interests of humanity asawhole . 

32. The main task of the Conference was to contribute 
to the strengthening of world peace and security by 
draftingaconvention on the law of treaties that would 
help to develop treaty relations among States on a 
basis of equality, sovereignty, co-operationandpeace. 
The Ukrainian amendment was therefore fully consistent 
with the aims of the Conference. 

33. Mr. NASCTMENTO^SILVA (Brazil) said that 
his delegation found the wording of article 8 as 
submittedby the International Law Commission satis
factory. 
34. Paragraph I w a s perfectly clear: it concerned bila
teral treaties or treaties involving very few States. The 
Austrian amendment (A/CONF39/C.1/L.379) had the 
merit of emphasizing that point, but was more of a 
drafting change thanasubstantive amendment. 
35. With regard to paragraph 2, me Ukrainian amend
ment (A/CONF.39/C.l /L.51/Rev.l) was based on an 

^ F o r the text, see General Assembly resolution 2106 (XX), 
annex. 

^See footnote 8. 

interesting idea, but particular attention should be paid 
to the observations made by the French representative, 
whohadperce ivedtha t restricted multilateraltreaties 
wereftrlly coveredby theprovisions of paragraph 1 
and the concluding provisions of paragraph 2, since the 
Statesparticipating in the conference in questionwere 
perfectly free to agree on a procedure for adoption 
involving a different voting rule from that normally 
required. Consequently, his delegation would have 
difficulty in acceptmgmeUl^ainian amendment, even 
though it was undoubtedly evidence of anew tendency 
inintemational law to distinguishbetween general and 
restricted multilateral treaties. The difference, had 
provedtoo difficult todefine, however, and the ln te r -
national Law Commission itself had refrained from 
including any definition in the text. 
36 .The Australian amendment (A/CONF.39/C.1B 
L.380) had the advantage of drawing aclear distinc
tion between the provisions of paragraphsland 2; his 
delegation therefore supported it unreservedly. 

37. Nevertheless, thelntemational Law Commission's 
text was still the clearest, and in view of its simplicity, 
the best. 

38. Mr. BLIX (Sweden) said that the Committee had 
a choice between two alternatives, as the Uruguayan 
representativehadpointedout: i tcould either specify 
the type of conference at which the adoption of the text 
of atreaty would take place byatwo-thirds majority, 
or specify the type of treaty which should be adopted 
by that majority. Of the two main proposals before the 
Committee,the Australian amendment representedone 
of thetwopossiblecourses andtheUkrainian amend
ment theother. Onthewhole,hisdelegat ion shared 
the views of theUruguayan delegation, and was scepti
cal about the second alternative. However, it was 
difficult t o t akeadec i s ion straight away. Out of res
pect for rule 30 of the rules of procedure, and in order 
to ensure an informed decision, no conclusion should 
be reacheduntil the next meeting. 
39. The Austrian amendment, on the other hand, 
raised no majordifficulties. 

40. Mr. RUEGGER (Switzerland) said he hoped that 
the textspreparedby the Conference wouldbeclear 
and brief; in principle, therefore, he would prefer 
the International Law Commission's wording of 
article 8. 
41 . Consequently, his delegation appreciated the 
soundness of the French delegation's decision to 
withdraw its amendment (A/CONF.39/C.1/L.30). 
At me present stage, it wouldurmecessarfly complicate 
the draft to talk of^general multilateral treaties"and 
^restricted multilateraltreaties",and for that reason 
his delegationcouldnot accept theUkrainianamend-
ment(A/CONF.39/C.l /L.51/Rev. l ) . 
42. On the other hand, the Swiss delegation agreed 
unreservedly with theUruguayanrepresentative's con
clusions and acceptedthe Australian amendment (A/ 
CONF.39/C.1/L.380), which proposedasuitable form 
of words. His delegation wasalso prepared to accept 
the Austrian amendment (A/CGNF.30/C.1/L.379), 
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which brought the wording of article 8 more into line 
with international practice. 

43. Mr. STAVROPOULOS (Representative of the 
Secretary-General) drew the Committee's attention to 
the difficulties raised by paragraph 2 of article 8 as 
drafted by the International Law Commission. It laid 
down both a rule for the adoption of the text of a treaty 
and a rule for the adoption of the rules of procedure of 
the conference concerned on the question of voting, 
and appeared to depart from the practice of the United 
Nations and also from that of other international orga
nizations. In United Nations practice, the rules of pro
cedure of conferences were adopted by a simple major
ity because, under the United Nations Charter, deci
sions on procedural matters were normally adopted by 
a simple majority, and that rule had been automa
tically extended to United Nations conferences. That 
was why, for instance, the rules of procedure of the 
Conference on the Law of Treaties (A/CONF.39/10) ls 

had been adopted by a simple majority; also, rule 61 
of those rules provided that they could be amended by 
a decision of the Conference " taken by a majority of 
the representatives present and voting ". 

44. It was also United Nations practice that decisions 
were taken by a majority of the representatives " present 
and voting ", abstentions and absences not being counted: 
decisions were not taken by a majority of " the States 
participating in the conference ", as provided in 
article 8, paragraph 2, which would normally be inter
preted as meaning an absolute majority of all States 
present at the conference. Such absolute majorities 
were unknown in United Nations practice, except in 
the case of elections to the International Court of 
Justice. 

45. There was no objection to the adoption of a resi
duary rule on the majority necessary for the adoption 
of the text of a treaty, since the conference concerned 
could always establish a different rule in any individual 
case. If paragraph 2 was adopted as it stood, the Secre
tariat would interpret the expression " States participa
ting in the conference " as meaning " representatives 
present and voting ", in accordance with United Nations 
practice. In any event, the final phrase of paragraph 2 
should be amended, either by deleting the words " by 
the same majority ", so that each conference could 
decide for itself by what majority it would adopt its 
voting rule, or by replacing the words " by the same 
majority " by the words " by a simple majority of the 
representatives present and voting ", which would be in 
keeping with United Nations practice. 

46. The United Republic of Tanzania had already 
submitted an amendment in that sense (A/CONF.39/ 
C.1/L.103), which had been referred to the Drafting 
Committee. He hoped that the Drafting Committee 
would consider his suggestions when it took up the 
Tanzanian amendment. 

47. Mr. PHAM-HUY-TY (Republic of Viet-Nam) said 
he was glad to see that the two paragraphs of draft 

13 Printed in the Official Records of the first session, 
pp. xxvi-xxx. 

article 8 made an explicit distinction between interna
tional conferences open to all States — where, even 
if the purpose of the conference was restricted, the aim 
was to formulate norms of a general nature and of 
universal application and where the two-thirds major
ity or any other majority agreed upon by the confer
ence could be interpreted as amounting to a " con
sensus " — and conferences open from the very begin
ning to a limited number of States only, where the 
unanimity rule was the only one by which the partici
pating States could be firmly bound. He fully 
understood why the French delegation had withdrawn 
its amendment, but he thought it would nevertheless be 
advisable to make article 8 more explicit. Since it 
frequently took part in international conferences of a 
regional nature, the Republic of Viet-Nam was of the 
opinion that, for example, a distinction should be made 
between general international conferences and other 
international conferences. His delegation therefore 
supported the Australian amendment (A/CONF.39/ 
C.1/L.380). It likewise supported the Austrian amend
ment (A/CONF.39/C. 1/L.379). 

48. Mr. EUSTATHIADES (Greece), referring to para
graph 1, said he supported the Austrian amendment 
(A/CONF.39/C.1/L.379), which made a useful point 
with respect to bilateral treaties. 

49. With regard to paragraph 2, the debate had confirm
ed his feeling that it would be advisable not to alter 
the International Law Commission's text, in view of the 
difficulties which arose the moment an attempt was 
made to draw a distinction between general and res
tricted multilateral treaties. The French delegation 
had perceived those difficulties and had wisely with
drawn its amendment, but those of the Ukrainian SSR 
and Australia reopened the argument on that very point, 
namely, at what moment was it possible to say that an 
international conference was " general ", and at what 
moment could it be said that a multilateral treaty was 
" general ". It was clear that the purpose of a 
" general international conference " within the meaning 
of the Australian amendment (A/CONF.39/C.1/L.380) 
was necessarily to adopt a " non-restricted " multilateral 
treaty. 

50. There was another reason in favour of the Inter
national Law Commission's text: once adopted, a text 
carried more weight than a text which was not adopted. 
Adoption was already a step towards authentication, the 
subject of article 9. It was advisable, therefore, to have 
a rule providing for adoption by a sufficient majority 
to give treaty its proper weight, and to that end it 
would be wise to support the two-thirds majority rule. 
Moreover, the provisions of paragraph 2 provided 
adequate flexibility, since it would always be possible 
to apply some other majority rule. 

51. Mr. KHASHBAT (Mongolia) said he supported the 
Ukrainian amendment on the ground that it was essen
tial to specify what treaty was meant in paragraph 2, 
in other words to specify what was the purpose of the 
" international conferences " referred to in the same 
paragraph. The discussion had not brought out any 
valid argument against making that point clear; the 
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opponents of the Ukrainian amendment merely said 
that it was not useful at the present stage, or that it 
would be rash, inasmuch as multilateral treaties as yet 
represented only a trend in international law. But 
multilateral treaties were already an established practice, 
as was confirmed, incidentally, by the Treaty Series 
regularly published by the Secretariat of the United 
Nations and comprising all agreements signed since the 
League of Nations. Thus the United Nations explicitly 
recognized the existence of such treaties. 

52. The Austrian amendment (A/CONF.39/C.1/ 
L.379) would appear to be purely of a drafting nature, 
and his delegation could support it. The Australian 
amendment (A/CONF.39/C.1/L.380) was interesting, 
but it called for more detailed study. 

53. Mr. DADZIE (Ghana) said he would prefer to see 
the International Law Commission's text retained as a 
whole. It seemed to him useless to draw a distinction 
between different kinds of treaties and between different 
kinds of conferences, and he could not support the 
amendments which proposed to introduce such distinc
tions. 

54. For the reasons stated by the representative of the 
Secretary-General, he accepted in principle the amend
ment submitted by the United Republic of Tanzania 
(A/CONF.39/C.1/L.103), subject to the necessary 
drafting changes; every conference should have sufficient 
latitude to decide for itself whether the question before 
it was one of procedure, calling for a decision by simple 
majority, or a question of substance which might call 
for a decision by a two-thirds majority. 

55. The Austrian amendment (A/CONF.39/C.1/ 
L.379) was a purely drafting matter and could be 
referred to the Drafting Committee. 

56. Mr. JAGOTA (India) said that the question of the 
adoption of the text dealt with in article 8 was a purely 
procedural matter. The Australian and Ukrainian 
amendments, which had led the Committee to discuss 
the field of application of article 8 and, consequently, 
the type of conference referred to or the nature of the 
treaty concluded, were actually without relevance to 
article 8. 

57. Paragraph 1 merely stated a rule which corres
ponded to general practice. It could be made more 
explicit along the lines of the Austrian amendment 
(A/CONF.39/C.1/L.379), which could be referred to 
the Drafting Committee. 

58. With respect to paragraph 2, it was desirable, as 
the representative of the Secretary-General had obser
ved, to interpret it as meaning a two-thirds majority of 
States " present and voting " at the time of the adoption 
of the treaty. In the light of that interpretation, it 
would no doubt be necessary either to adopt the amend
ment of the United Republic of Tanzania (A/CONF.39/ 
C.1/L.103), referred to by the representative of the 
Secretary-General and supported by the representative of 
Ghana, or to say " unless a different rule is prescribed by 
the rules of procedure adopted at that conference ". 

The Committee might leave it to the Drafting Committee 
to amend paragraph 2 as necessary; but in any case it 
should be dealt with strictly as a procedural matter. 

The meeting rose at 12.55 p.m. 

EIGHTY-FIFTH MEETING 

Thursday, 10 April 1969, at 3.10 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Article 8 (Adoption of the text) (continued) ' 

1. The CHAIRMAN invited the Committee to continue 
its consideration of article 8. 

2. Mr. KORCHAK (Ukrainian Soviet Socialist Repu
blic) said that his delegation wished to thank all those 
who had spoken in support of its amendment (A/ 
CONF.39/C.l/L.51/Rev.l). He had not been con
vinced by the arguments advanced against that amend
ment, but in a sincere desire to facilitate general agree
ment his delegation was prepared to withdraw it. He 
reserved the right, however, to revert to the subject 
in plenary. 

3. His delegation was prepared to support both the 
Austrian and the Australian amendments (A/CONF.39/ 
C.1/L.379 and L.380). 

4. Mr. SECARIN (Romania) said that, in general, his 
delegation approved of article 8, although it considered 
it possible that the drafting might be improved. The 
Austrian amendment (A/CONF.39/C.1/L.379), in par
ticular, contained suggestions which he was inclined to 
consider favourably and he hoped that the Drafting 
Committee would take them into consideration. 

5. His delegation had also been prepared to support 
the Ukrainian amendment (A/CONF.39/C.1/L.51/ 
Rev.l); it would have greatly helped to clarify the posi
tion of general multilateral treaties, which were becom
ing increasingly important in the treaty relations of 
States. 

6. His delegation also appreciated the efforts by the 
Australian delegation in its amendment (A/CONF.39/ 
С1/L.380) to clarify the text of paragraph 2. He 
hoped that on the basis of that text the Drafting 
Committee would reconsider the possibility of making 
drafting improvements in article 8 that would meet all 
the objections which had been raised. 

7. Mr. YASSEEN (Iraq) said that at the first session 
his delegation had expressed the view that the text 

1 For the list of the amendments submitted, see 84th meeting, 
footnotes 2 and 3. 
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of article8as proposed by the International Law Com
mission could he improved. In paragraph 2, in particu
lar, it wasnecessarytospecify in greater detailwhich 
treaties and whichconferences weremeant. 
8. At the present session, the Committeehad^anew 
amendment before it which had been submitted by 
Austria (A/CONF.39/C.1/L.379); his delegation did 
not think that that amendment affected the substance of 
the article, although the Drafting Committee might 
examine it asapurely drafting proposal. 
9.The Australian amendment (A/CONF.39/C.1/ 
L.380) was in part similar to aproposalmadebyhis 
delegation at the first session.2 The two-thirds majority 
rule did not apply to all kinds of conferences but only 
to general international conferences; similarly, the 
treaties referred to in paragraph2were not all treaties 
but only general multilateral treaties. His delegation 
wouldtherefore vote for that amendment. 
10. Atthepreviousmeeting, therepresentativeof the 
Secretary-General had questioned the conformity of 
article8with the general practice of international orga
nizations. At the same time, hehad describedpara-
graph2as being ofapurely procedural nature and had 
expressed some doubts concerning the two-thirds major
ity vote. In his (Mr. Yasseen's) view, the decision 
whether atextshouldbe adoptedby simplemajority 
or whether it required unanimity oratwo-thirds major
ity was certainly amatter of substance, and the two-
thirdsmajorityrule, as comparedwith the traditional 
unanimity rule,wasanessential part of the progressive 
development of internationallaw in that context and 
was a rule that should be observed and safeguarded. 
Any derogation from that rule atageneral international 
conference should therefore be permitted only by a 
two-thirdsmajority vote, sincethetreaties inquestion 
weremultilateraltreaties whichconcernedtheinterna-
tional community as awhole. Any amendment pro
viding for a simple majority vote would be entirely 
unacceptable to his delegation. Since the question was 
oneof substanceandnotof procedure,hewasnotin 
favour of referring article8to the Drafting Committee; 
adecision should betaken inplenary. 

11. Mr. ^EARNEY(United States of America) said 
that his delegation was in favour of the Austrian 
amendment (A/CONF.39/C.1/L.379). 
12. He had found the commentsby the representative 
of the Secretary-Generalof substantial interest,but he 
fully agreed withthe representative of Iraqthat it was 
desirabletomaintainthetwo-thirds majority rule. It 
mightbehelpful if the Expert Consultant would give 
anoutline of the legal reasons in favour of that rule. 
13. With regard to the Australian amendment (A/ 
CONF.39/C.1/L.380), he pointed out that the impli
cation of that amendment was that, if the text of a 
treaty was not adopted at a ^general" international 
conference, it would have to be approved unanimously, 
as provided in paragraph 1. That naturally led to the 
question of whatwasmeantby a^general"interna-
tional conference. For example, if a conference of 

^See 15th meeting, para. 27. 

thirty or fortyStatesmetto discuss someproblem of 
private international law, such as motor vehicle traffic, 
would that beageneral international conference7 What 
wouldbethe effectif alltheparticipatingStates were 
StatesMembersoftheUnitedNationsor if they were 
all from a certain geographical region7 For those 
reasons, he thought that the Australian amendment 
tendedto callinquestiontheprocedure of any inter-
nationalconference. ThelnternationalLaw Commis
sion's text of article 8, however, laid down an easy 
rule, since the provision concerning the two-thirds 
majority wouldafford ampleprotectionat all interna
tional conferences,whethergeneralor limited. 

14.Mr. ABDELMEGUID(United ArabRepublic) 
said that in the opinion of his delegationthe Commis
sion's text of article8wasmneed of some clarification. 
The article dealt with the adoption ofatextofatreaty 
which hadbeendrawnupbytheparticipatingStates; 
it was obvious and logical, therefore, thataState which 
had participated in drafting that treaty could only 
accept it subject to its own consent. The question 
then arose of the procedure tobe followed in adopting 
the text of atreaty concludedbetweenseveral States, 
which required a two-thirds majority vote. Two 
possible ways of solving the problem had been 
suggested: first, the Australian amendment (A/ 
CONF.39/C.l/L.380),which referred t o a ^ g e n e r a l 
international conference"; and, secondly,theUkrainian 
amendment (A/CONF.39/C.l/L.51/Rev.l),whichhad 
referred to different kindsofmultilateraltreaties. His 
delegationregarded those two conceptions as comple-
mentary,sinceageneralintemationalconference could 
onlygive rise toageneral multilateral treaty, just a s a 
general multilateral treaty could only be the product of 
a general internationalconference. As the Ukrainian 
delegation had withdrawn its amendment, his delegation 
proposed that the Australian amendment should be 
referred to theDrafting Committee for further study. 

15. Sir Humphrey WALDOC^ (Expert Consultant) 
noted that the Austrian amendment (A/CONF.39/ 
C.1/L.379), whichwasclearlyof adraftmgcharacter, 
hadbeengenerallycommended. Hetooconsideredit 
adesirableamendment because it would bring the lan
guage of paragraph 1 of article 8 into line with that 
used in other articles of the draft dealing withasimilar 
matter. 
16. With regard to the comments by the representa
tive of the Secretary-General at the previous meeting, 
he thought that the words ^two-thirds of the States 
participating in the conference"inparagraph2should 
not give rise toanydifficulty. Thosewords had been 
used by the International Law Commission in their 
general meaning; they were not necessarily intended to 
cover allthe States winch had taken any part in the 
conference. The alternative wording ^two-thirds of 
the States present and voting"wouldnotbe contrary 
to the intention of thelnternational Law Commission. 

17. The second remark by the representative of the 
Secretary General, relating to the concluding proviso of 
paragraph2 — sunless by the same majority they shall 
decide toapplyadifferent rule" — raisedamatterof 
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substance, not of procedure. That had been the Com
mission's view and he fully supported the representative 
of Iraq'scommentsonthat point. 

18. The International Law Commission had recognized 
that a conference was master of its own procedure; 
but,when the subject-matter of the conference was the 
conclusion of a treaty, amatter of substance relating 
to thelawof treaties clearly arose. Thelntemational 
Law Commission had therefore endeavoured to produce 
atext for paragraph2ofarticle8which,while giving 
sufficientrecognitiontothesovereigntyof aconference 
over its own procedure,would also give some protection 
to the substanceofthelawof treaties. Itwasessen-
tialtoprotecttheviewsofasubstantial minority a t a 
conference engaged indrawing up atreaty andat the 
sametimeto safeguardtheexistingpracticeinfavour 
of the two-thirds majority rule where major interna
tional conferences were concerned. 

19. He had used the neutral term^major international 
conferences"advisedly. The International Law Com
mission had hadinmind large conferences attended by 
agreat number of States. The Peruvian amendment 
toparagraph2(A/CONF.39/C.l/L.101andCorr.l) 
toagrea t extent expressedwhattheCommission had 
been thinking. 

20. It would undoubtedly be difficult to determine the 
number of States required for a conference to be a 
^large"conference. Asimilar question arose in con
nexion withthe Australian amendment (A/CONF.39/ 
C.l/L.380),which used the expression^general inter
national conference". Those problems of definition 
were partly of a substantive andpartly of a drafting 
nature; perhaps the Drafting Committee could devise 
aformma on me lines of the Peruvian or the Austrahan 
amendments that wouldprovegenerally acceptable. 

21. The issue was very much amatter of substance 
relating to thelawof treaties. Two different ways of 
solving the problem had been suggested. One proposal 
was that a distinction should be drawn between 
^general multilateral treaties" and other treaties, or 
between ^restricted multilateral treaties" and other 
treaties. The other proposal was that the question 
shouldbe settledby distinguishingbetween ^general 
international conferences"and other conferences. The 
International Law Commission had taken the view that 
it was amatter of thenumber of Statesparticipating 
inaconference rather than of the nature of the particu
lar treaty. Examples could begivenof treaties which 
were clearly generalin characterbutwhichhadbeen 
concluded by a conference falling outside the scope 
of paragraph 2 of article 8. One was the Moscow 
Nuclear Test BanTreaty. The conference which had 
concluded that Treaty clearly came under the provisions 
ofparagraphl of article 8, not of paragraph 2; never
theless, theMoscow Treaty wasundoubtedly intended 
tobe of ageneral character. 

22.The CHAIRMAN suggested that article 8, together 
with the amendments submitted at the first session and 
the amendments by Austria (A/CONF.39/C.1/L.379) 

andAustraha(A/CONF.39/C.l/L.380) should now be 
referred to the Draftmg Committee. 

(Acceptance of and objection to reservations)^ 

23. The CHAIRMAN invited the Committee to con
sider the Drafting Committee's text of articlel7 which 
read: 

^ ^ ^ ^ 

1. A reservation expressly authorised by the treaty does 
not re^uireany subsequent acceptance by the other contracting 
States unless the treaty so provides. 

2. y^en it appears from me limited number of the negotiate 
ingStatesand theobiect andpurposeof the treaty that the 
applicationof the treaty in its entiretybet^eenallthe parties 
is an essential condition of the consent of each one to be 
bound by the treaty, areservationreo^uires acceptance by all 
theparties. 

3. When a treaty is a constituent instrument of an inter
national organization and unless it otherwise provides, the 
reservation requires theacceptanceofthecompetentorganof 
that organizationbutsuch acceptance shallnotprecludeany 
contractingState fromob^ecting to thereservation. 

4.1n cases not falling under the preceding paragraphs of this 
article and unless the treatyotherwise provides^ 

(^Acceptance by another contracting State of the reservation 
constitutesthereservingStateapartytothetreaty in relation 
to that State if or ^hen the treaty is in force for those States^ 

(^) An objection by another contracting State to a resera 
vationpreclndestheentryintoforceof thetreaty asbet^veen 
the obiecting and reservingStatesunlessacontrary intention 
is expressed by the obiecting Stated 

(̂ ) An act expressing the Stated consent t obe boundby the 
treaty and containing areservation is effective as soon as at 
least one other contractingStatehasaccepted thereservation. 

5. For thepurposes of paragraphs 2 and 4 andunless the 
treaty otherwise provides, areservationis considered tohave 
been accepted by a Stateif it shall ha^eraisedno objection 
to the reservation by the end of aperiod of twelvemonths 
after it was notified of the reservation or by the date on 
which it expressed its consent to be bound by the treaty, 
whichever is later. 
24. At the 72nd meeting,^the Committee of the Whole 
had decided to delete from paragraph3the concluding 
words ^but such acceptance shall not preclude any 
contracting State from objecting to the reservation". 

25.Mr.^HLESTOV(UnionofSovietSocialistR.epub-
lics) drew attention to the amendment and explanatory 
memorandum (A/CONF.39/L.3) submitted by his dele-
gationtotheplenary. 

^For the resumption of the discussion in the Committed of 
theWhole,see91st meeting. 

^ F o r earlier discussion of article 17, see 72nd meeting, 
paras. 1^14.The amendments by Czechoslovakia (ABCGNF.39B 
C.1B1 .̂84) and by France and Tunisia (ABCONF.39BC.lB^.113) 
hadbeen withdrawn. 

^Para .14 . 
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26. As explained in that memorandum, the Interna
tional Court of Justice, in its advisory opinion of 28 May 
1951,^had confirmed the principle that the fact that 
an objectionhadbeenmade to areservation didnot 
signify that the treaty in question automatically ceased 
tobeinforceintherelationsbetweenthereserving 
State and the objecting State. The Court had come to 
the conclusionthat, if aparty to amultilateraltreaty 
objected to a reservation made by another party, it 
could consider that the reserving State was notaparty 
to that treaty;7the effect was not automatic and it was 
for the objecting State to decide in each casewhat the 
legal consequences of its objection wouldbe. 

27. The provisional text of article 17 was thus at 
variance with the acceptedrules of international law 
inthematter and incontradiction with the practice of 
States and of t̂ he Secretary-General of the United 
Nations in his capacity as depositary. 
28. In view of the complexity of the problem, his dele
gation hadconsidered it necessary to submitawritten 
memorandumonthe subject (A/CONF.39/L.3). If 
the article were put to the vote in its present form, his 
delegation would have to vote against it. 

29. Mr. CARMONA(Venezuela) saidthat although 
his delegation on the whole favoured most of the prin
ciples embodied in articlel7,it concurred with the cri-
ticisms put forward on certain points by the USSR 
delegation. If article 17 wereput to the vote as it 
stood,hisdelegationwouldbeobligedto voteagainst 
some of its paragraphs. 

30. It was important that article 17shouldnotbethe 
subjectofahasty decision; thewholeproblem should 
be referred to the plenary so as to give delegations time 
for reflection. 

31. Mr.WYZNER (Poland) said it was obvious that, 
unlikethesolutionadoptedbytheCommitteeincon-
nexion with other articles relating to reservations, 
article 17gave rise to manyobjectionsand misgivings, 
which had beenconfirmed by the memorandumof the 
Soviet delegation andthe statement just madeby the 
Venezuelan representative. ThePolishdelegationdid 
not consider that the rule now stated in paragraph4(^), 
establishingapresumptioninfavour of the non-existence 
of treaty relations between the reserving and the objec
ting State, had any real foundation in the contemporary 
practice of States. For example, in all the volumes 
of theUnited Nations 7 ^ ^ ^ ^ , someforty-seven 
instruments might be found which contained objections 
to reservations; the legal effects of those objections 
were not settled in the treaties themselves, and only 
three instruments contained declarations to the effect 
that the objecting State did not regard the treaty as 
beingin forcebetweenitself and the reserving State. 
Onthe otherhand, asmany asforty-oneinstruments 
contained no indication of the intentions of the objecting 
State with regardto the existence or non-existenceof 

8 Reservations to the Convention on Genocide, Advisory 
C D p m i o m ^ C . B . ^ ^ ^ ^ 5 ^ , p . 15. 

7 ^ . , p . 2 9 . 

treaty relations between it and the reserving State,and 
it might be assumed that in those cases treaty relations 
did exist. 
32. In the light of those misgivings,the Polish delega
tion considered that theVenezuelan proposal was wise, 
for if tire Committee reachedahasty decision, it would 
only confirmtheprofounddifferences already existing 
in the matter. 

33. The CHAIRMAN suggested that article 17 should 
now be referred to the plenary Conference. 

34. Mr. ^HLESTOV (Union of Soviet Socialist Repu
blics^ asked thatavote be taken on article 17, so that 
there should be no grounds for assuming that the 
Committee had approved it unanimously. 

B ^ ^ ^7 ^ ^ ^ ^ ^ ^v ^ v ^ ^ ^ 7^, ^ ^ 

35. Mr. BLIX (Sweden), explaining his delegation's 
vote, said he had not objected to the request foravote 
on the article, in ordernot to complicate the Committee's 
work. Nevertheless, his delegation strongly doubted the 
need for thevote, since the article hadbeen approved 
by the Committee, and the only two amendments 
outstanding had been withdrawn. The vote had there
fore amounted toareconsideration,which should have 
been decided upon byatwo-thirds majority. His dele
gation's vote merely confirmedits vote on the article 
duringthe first session. 

36. Mr.TSURUO^A(Japan) said that his delegation 
had abstained inthevoteon article 17for the reasons 
it had given at length during the first session, when 
Japan had introduced an amendment to the whole 
scheme of reservations under section2of part II. 

37. Mr. BRAZIL (Australia) said that his delegation, 
too, had abstained for the reasons it had given in detail 
at the first session. 

B l ^ ^ 2^ (Application of successive treaties relating 
to the same subject-matter)8 

38. The CHAIRMAN invited the Committeetocon-
sider article 26. Amendments submitted by the Union 
of SovietSocialist Republics (A/CONF.39/C.1/L.202), 
Romania and Sweden (A/CONF.39/C.1/L.204), Japan 
(A/CONF.39/C.1/L.207) andCambodia(A/CONF. 
39/C.1/L.208) had beenreferred to the Drafting Com
mittee atthefirst session. Francehad withdrawn its 
amendment (A/CONF.39/C.1/L.44). 

39. Mr.STNCLAIR (United I^ingdom)said that his 
commentsonarticle26 had no specific relationtoany 
of me amendments before the Drafting Committee. 
The Committee would remember that the debate on 
article26 atthefirst session hadbeenverybrief and 
had been held in the absence of the Expert Consultant. 
TheUnitedl^mgdomdelegationnowwishedtorevert 
to two points it had raised during the first session, 

^For further discussion of article 17, see 10th plenary 
meeting, when an amended text was adopted. 

8 For earlier discussion of article 26, see 31st meeting, 
paras. 4^36. 
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which emerged from the very title of that complex 
article. 
40. In the first place, there was an element of ambi
guity i n theword^succes s ive" , fo r it wasdifficult to 
decide which of two treaties was the later one: for 
example, if conventionAhad been s ignedin l964 and 
conventionB in 1965, but conventionB entered into 
force in 1966 and convention A not until 1968, the 
question arose which shouldberegarded as thepr ior 
treaty. His delegation's opinionwas thatthedecisive 
date should be that of the adoption of the treaty; it 
based that view onparagraph 1 of article 56, which 
re fe r red to theconc lus ionofa la te r treaty. It would, 
however,welcome the Expert Consultant's views on the 
matter. 
41 . The second point, perhaps more significant, con
cerned the words^relating to the same subject-matter". 
Therewere ,ofcourse ,caseswhereaser ies of treaties, 
relating to suchspecificsubjectsas copyright or safety 
of l i feat sea, clearly f e f lwi th in thescopeof the ru le 
set out in article 26. Butif,forexample,aconvention 
on such aspecif ic topicasthirdpar tyl iabif i ty i n t h e 
field of nuclear energy contained a provision relating 
to the taking of legal action in the courts of one State 
and the giving effect to judgements in the courts of 
another State, it could notberegarded as re la t ing to 
the same subject-matter a sa la te r treaty on the entirely 
different topic of the general reciprocal recognition and 
enforcement of judgements. The phrase in question 
should be construed strictly and should not be held to 
cover cases where ageneraltreaty impinged indirectly 
on the content of aparticular provisionof anearlier 
treaty; in such cases, the question involved was one 
of interpretation or of the apphcationof such maxims 
as ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . 

42. Furthermore, paragraph 2 of the International 
LawCommission's text of article 26 implied tha t the 
a r t i c l e w a s i n t h e n a t u r e o f aresiduaryrule, although 
it wasnotspecificallydrafted as such, for the content 
of the article clearly led to the assumption that matters 
involving the apphcationof successive treaties could be 
regulated in the series of treaties themselves; indeed, 
it was to be hoped that those matters would be so 
regulated. Finally, the Japanese amendment (A/ 
CONF.39/C.1/L.207) was correct in principle, for 
whereatreaty specified that it was not to be considered 
inconsistent with an earlier treaty,thequestionbecame 
one of interpretation, not of the application of successive 
treaties. 

43. Mr. r^OVALEV(Union of Soviet Socialist Repu
blics) sa id thathisdelegat ionhassuppor tedar t ic le26 
a t thef i r s t sessiononmeunderstandmg that thecon-
clusion of successive treaties could not exempt States 
f r o m t h e o b h g a t i o n t o o b s e r v e t h e ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ 
principle, of frommescmpulousobservance of earlier 
treaties. The Sovie tUnionhadsubmit tedan amend
ment t o t h a t effect (A/CONF.39/C.1/L.202), which 
had not been accepted by the Drafting Committee 
because it had consideredthat thelnternat ionalLaw 
Commission's text covered the point. His delegation 
now supported article 26 o n t h e assumption tha t the 
Committee of theWhole shared that view. 

4 4 . M r . ^ E A R N E Y ( U n i t e d S t a t e s of America) said 
that his delegation regarded the Japanese amendment 
(A/CONF.39/C. l /L .207)asavery sensible proposal, 
because it believed that, i fa t reaty specified that it was 
not to be considered as inconsistent with another treaty, 
thepurpose of the clause was not that theearlier or 
the later treaty shouldprevail, but that an effortbe 
made to read the provisions of both treaties in a 
consistent manner andtoal low both sets of provisions 
to exist as far as possible. 

45. The CHAIRMAN suggested that article 26 be 
referred back to me Drafting Committee for considera-
t ionwiththe four amendments alreadybefore it. 

7 ^ ^ ^ ^ ^ . 1 8 

The meeting rose at 4.40 p.m. 

^ For the resumption of the discnssionintheCommitteeof 
the Whole, see 91st meeting. 

EIGHTY-SIXTH MEETING 

C ^ ^ ^ B Mr. ELIAS (Nigeria) 

Considerationof the ques t ionof tbe lawof treaties in 
accordancewith resolution 2166(XXI) adopted by 
the General Assembly ou^December 1 9 6 6 ^ ^ ^ -

^ ^ ^ ^ ( A m e n d m e n t of multilateral treaties)1 

1. The CHAIRMAN said that at the first session of the 
Conference the Committee of the Whole had decided to 
refer article 36 to me DraftmgCornmittee, together with 
the amendmentssubmittedby France (A/CONF.39/ 
C.1/L.45) and the Netherlands (A/CONF.39/C.1/ 
L.232). The French delegation had now withdrawn its 
amendment. He suggestedthatthe Committee should 
refer ariicle 36 back to the Draftmg Committee together 
with the Netherlands amendment. 

7 ^ ^ B ^ ^ ^ ^ ^ ^ . 2 

^ ^ ^ ^ 7 ( A g r e e m e n t s t o m o d i f y multilateral treaties 
betweencertainof theparties only)^ 

2. The CHAIRMANsaid that amendments had been 
submitted to article 37 by France (A/CONF.39/C.1/ 
L.46), Australia (A./CONF.39/C.I/L.237), Czecho
slovakia (A/CONF.39/C.1/L.238) and Bulgaria, Ro
mania and Syria (A/CONF.39/C.1/L.240). The 
Czechoslovak amendment and the amendment submitted 
byBulgaria, Romania and Syria hadbeen referred to 

^ For earlier discussion of article 36, see 36th meeting, 
paras. 53B79, and 37th meeting, paras.1^27. 

^ For the resumptionof the discussion in the Committee of 
theWhole, see 91st meeting. 

^ For earner discussion of article 37,see 37th meeting, paras. 
2856. 
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the Drafting Committee at the first session. The French 
amendment had been withdrawn. At the request of 
the Australian delegation,theamendment in document 
A/CONF.39/C.1/L.237 was to be considered by the 
Committee and voted on. 

З.Мг. MERON (Israel) said that the Netherlands 
amendment (A/CONF.39/C.l/L.232)toparagraph2of 
article 36was to replace thewords^everyparty"by 
^every contracting State", so that any proposal to 
modify amultilateraltreaty would havetobenotified 
to all the contracting States, whether the treaty had 
entered intoforceornot.lt seemed desirabletomake 
asimilar change in paragraph2of article 37,inwhich 
the words^theotherparties"wouldbereplacedby 
the words^the other contracting States". The effect 
of that amendment would be to widen the circle of States 
to be notified and to bring article 37, paragraph 2, 
intolinewitharticle36,paragraph2.He commended 
that suggestion tothe attentionof the DraftingCom-
mittee. 

4.Mr.BRAZlL(Australia) said that thepurpose of 
his delegation's amendment to article 37 (A/CONF.39/ 
C.1/L.237) was to remove the class of treaties covered 
by article 17,paragraph 2, from the scope of article 37. 
That was probably a question of substance. The 
amendment had notbeenvotedonatthefirst session 
because the Conference had deemed it desirable to 
deferadecision on the matter until it had reached some 
conclusion with regard to article 17,paragraph 2. The 
Committeeof the Wholehad now adoptedthat para
graph, under which, in the case of certain treaties 
betweenalimited number of States,areservation requi-
redacceptanceby alltheparties. Hisdelegationhad 
abstained inthevote on article 17 as awhole,butit 
approved theprinciple of paragraph 2. If that provi
sion was valid in regard to reservations, it was also 
valid in the case of article 37,relating to the modifica
tion of treaties between certain of the parties only, and 
of article 55, concerning the suspension of the operation 
of treaties between certain of the parties only. 
Although the wording of article 37, paragraph 2, as 
drafted by the International Law Commission might be 
said to suffice to guarantee the integrity and security of 
atreatyinsomecases, his delegation thought it would 
be preferable to acknowledge expressly thataparticular 
class of treaty existed whose integrity shouldbe main
tained. 

5. Mrs. ADAMSEN (Denmark) saidthat, as it had 
stated at the first session, her delegation considered that 
nonew restrictions should be placed on the conclusion 
^multilateral treaties. It was preferable not to remove 
the class of treaties covered by article 17,paragraph 2, 
from the scope of article 37. The important thing 
was that the rights ofthe parties should be respected, and 
article 37,paragraphl(^)(ii), provided adequate safe
guards inthat respect. Her delegation was not con
vinced that there really was an analogy between 
article 17, paragraph 2, andarticle 37, paragraph2. 
Theremightbe justification for not allowingreserva-
tionsatthetimewhenatreatywasconcluded,whereas 
atalater stage the need for modification might become 

apparent and be perfectly justified. Her delegation 
preferredthelnternationalLaw Commission's text. 

6. Mr. DADZIE(Ghana) said that all the articles of the 
convention were interrelated; no party would be allowed 
to apply any provision in suchaway as to contravene 
another provision. The effect of expressly mentioning 
the case provided for in the Australian amendment 
would be to exclude from the scope of that general rule 
the cases which were not mentioned. Although his 
delegation understood the idea behind the Australian 
delegation's amendment, itpreferred the International 
Law Commission's text, in which there was reference to 
articlel7, paragraph 2. 

7. Mr. BRAZIL (Australia) pointed out that if his 
delegation'samendmentwas adopted,it would stillbe 
possible to modify treaties concluded betweenalimited 
number of States, but the consent of all the parties 
would be needed.The purpose of the amendment was 
to apply theunanimity rule, which hadbeen accepted 
in the case of article 17,paragraph 2, toasimilar situa
tion provided forinarticle 37. 

8. Mr. MARESCA (Italy) said that while there were 
rules o f ^ ^ ^ ^ ^ from which derogation was impossi
ble, there were other rules of law which could be applied 
more flexibly. To introduce new restrictions on the 
rules of internationallaw would hamper the develop
ment of treaty law. The need for some restrictions 
was understandable in one case of reservations,but not 
when it was amatter of modifying multilateral agree
ments. Article 37provided every safeguard that ^ ^ 
^ agreements would not be incompatible with multi
lateral agreements. His delegation thought that rigid 
rules should not be introduced into the convention; 
consequently, it could not approve theAustralian dele
gation's proposal. 

9. Mr.CARMONA (Venezuela) said that art ic led, 
paragraph2had been adopted by the Committee sub
ject to approval by the plenary Conference. If the 
Committee adopted the Australian amendment, it would 
be prejudging the plenary Conference's decision on that 
paragraph. The Venezuelan delegation would there-
forenotvotefor the Australian amendment, which in 
its view was incompatible with established principles 
and with the interests of Statesingeneral. 

lO.Mr. DENIS (Belgium) said the Australian delega
tion itself had acknowledged that certain cases to which 
its amendment applied were already covered by arti
cle 37,paragraph 2. The question was whether every 
case needed to be covered, includingprovisions of a 
treaty whichwerenot of afundamental nature. The 
Australian proposal might in certain circumstances 
bring normal relations between States toastandstill. It 
should also be noted that the Australian amendmentin 
fact reintroduced the amendment which the French 
delegationhad considered it unnecessary to maintain. 
The Belgian delegation would therefore notbe able to 
support the Australian amendment. 

11. Mr.USENI^O (Union of Soviet Socialist Repub
lics) said that his delegation was in favour of the 

http://intoforceornot.lt
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amendments submitted by Czechoslovakia (A/ 
CONF.39/C.1/L.238) and by Bulgaria, Romania and 
Syria (A/CONF.39/C.1/L.240); but it could not sup
port the Australian amendment. 

77^ B l ^ ^ ^ ^ ^ ^ e ^ ( ^ / C ^ v 7 ^ / C . ^ / 
^ . 2 ^ ^ B ^ ^ ^ ^ ^ v ^ 2 v ^ ^ ^ ^ , ^ ^ 2 2 ^ ^ ^ ^ -

12.The CHAIRMAN suggested that article 37 and the 
amendments relating thereto (A/CONF.39/C.1/L.238 
and L.240) shouldbe referred to the Drafting Com 
mittee. 

^ ^ ^ ^ ( T e m p o r a r y suspension of the operation of a 
multilateraltreatybyconsentbetweencertainof the 
partiesonly)^ 

13. The CHAIRMAN said that the only proposal 
relating to article 55 still before the Committee was the 
amendment by Australia (A/CONF.39/C.1/L.324), 
since the French amendment (A/CONF.39/C.1/L.47) 
hadbeenwithdrawnby its sponsor at the 84th meet
ings An amendment by Peru (A/CONF.39/C.1/ 
L.305), which was ofadraftingnature, had been referred 
to the Draftmg Committee at the first session. 

14. Mr. BRAZIL (Australia) said that since the Com-
mitteehad just rejected the Austrahanamendment to 
article 37 (A/CGNF.39/C.1/L.237), it probablywould 
not approve the Australian amendment to article 55 
(A/CONF.39/C.1/L.324). His delegation was there
fore withdrawing it. 

15. Mr. JAGOTA(India)said thatthe Committeecould 
choose between the text proposed in the Peruvian 
amendment (A/CONF.39/C^1/L.305) and the new 
text of article 55, paragraph 2, proposedby Austria, 
Canada, Finland, Poland, Romania and Yugoslavia 
(A/CONF.39/C.l/L.321andAdd.l) and adopted at 
the first session of the Conference. He personally 
would like to see the Conference keep the wording pro
posed for paragraph2inthe joint amendment, which 
had been adopted by 82votes to none,with6absten-
tions. WiththePeruvian amendment it would not be 
clearwhat would happen if theother parties notified, 
or anyotherStates, raised anobjectionto the suspen-
sionof the operationof certain provisionsofatreaty. 
It wouldbebet ter tokeepthemost flexible wording 
possibles 
16. With regard to the text adopted at the first session 
(A/CONF.39/C.1/L.321 and Add.l) he wished to 
submitafew suggestions for the Draftmg Committee's 
consideration. The legalquestion raised in article 55 
was similar to that raisedinarticle37,since it turned 
onthesuspensionof legalobligationsderivingfrom a 
treaty. The two articles should thereforebe drafted 
on similar lines. Article 37 dealt with three cases; 

^ For the resumptionof the discussion in the Committee of 
theWhole,see91st meeting. 

^ For earlier discussion of article 55, see 60th meeting, paras. 
142. 

^See 84th meeting, para. 3. 

the first whereamultilateral treaty itself prohibited any 
agreement on the modification of any of its provisions; 
thesecond where thetreaty specifically permittedthe 
modification of some of its provisions; and the third 
where the treaty containedno specific provisioncon-
cerning modification. Article 55as at present drafted 
covered only two of the cases: the case where the treaty 
prohibitedthesuspensionof theoperationof someof 
its provisions, and the case where the treaty didnot 
contain anyspecificprovisionto that effect. Inorder 
to meet any difficulty, the third case should also be 
covered, namely thecasewherethetreaty specifically 
permittedthe suspension of the operation of someof 
itsprovisions, sothat the compatibility test would not 
apply to suchacase. 

17.The CHAIRMANsaidthatthe Draftmg Com
mittee would no doubt bear those suggestionsinmind. 
18. He suggested that article 55, as amended at the 
first session, be referred to the Draftmg Committee 
together withthePeruvian amendment. 

7 ^ ^ ^ ^ ^ . 7 

Bl^^^(Consequences of the termination ofatreaty)^ 

19.The CHAIRMAN said that the French amendment 
(A/CONF.39/C.l/L.49),which was the only amend
ment to article 66, had been withdrawnby its sponsor 
at the 84th meetings He suggested that article 66 be 
referred to the Draftmg Committee. 

The meeting rose at 11.40 a.m. 

7 For theresumptionof the discussion in the Committee of 
theWhole, see 99th meeting. 

^ For earlier discussion of article 66, see75th meeting, paras. 
18 . 

8 S e e 84th meeting, para. 3. 
^ 8 For the resumption of the discussion in the Committee of 

the Whole, see 99th meeting. 

EIGHTY-SEVENTH MEETING 

C ^ ^ ^ ^ B Mr. ELIAS (Nigeria) 

Considerationof the question of the lawof treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on^December 1 9 6 6 ^ ^ ^ -

B^^^2(Use of terms)1 

l .TheCHAIRMANmvitedtheCommitteetocon-
sider the amendment to draft article2submitted at the 
first session and still before the Committee of the Whole 

For earlier discussion, see4th, 5th and6th meetings. 
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(A/C0NF.39/C. 1/L. 19/Rev.I),2 together with the 
amendments submitted at the second session.3 The 
French delegation had withdrawn that part of the 
amendment it had submitted at the first session (A/ 
CONF.39/C.1/L.24) which related to the term " res
tricted multilateral treaty ".4 

2. Mr. FRANCIS (Jamaica) suggested that the subject 
matter of article 5 bis should be considered at the same 
time as article 2. 

3. The CHAIRMAN said that the USSR representative 
had informed him that he wished to make a proposal 
similar to that of the Jamaican representative. The 
USSR representative had agreed that consideration of 
the definition of general multilateral treaties might be 
deferred, but had said that he would if necessary raise 
the problem after the substance of article 5 bis had been 
examined. 

4. Mr. SINCLAIR (United Kingdom) said that when 
the Committee examined article 5 bis it might take into 
consideration the definitions of general multilateral 
treaties previously proposed and the new definition sub
mitted by the Syrian delegation. 

5. Mr. SHUKRI (Syria) said he would comment on his 
delegation's amendment (A/CONF. 39/C. 1/L. 38 5) 
when article 5 bis was considered. 

6. The CHAIRMAN suggested that the Committee take 
up article 2, paragraph 1. 

7. Mr. ESCUDERO (Ecuador), introducing his dele
gation's amendment (A/CONF.39/C.l/L.25/Rev.l), 
reminded the Committee that his delegation had sub
mitted an amendment (A/CONF.39/C. 1/L.25) at the 
first session. In view of the objections made at that 
time, it had decided to simplify the text of its amend
ment by including in the definition of the term " treaty " 
the essential element of the free consent of the parties 
at the time of conclusion of the treaty. 
8. His delegation was firmly convinced that among the 
essential elements of a treaty the free consent of the 
parties to it was what established its validity most 
securely. The other essential elements were implied in 
or emerged implicity from the notion of " treaty ". 
9. To omit the words " freely consented to " from the 
definition might give the impression that the words 
" governed by international law " applied only to the 
conditions for the formal validity of a treaty in inter
national law and excluded the conditions for its essential 
validity. 

2 This amendment had been submitted by Congo (Democratic 
Republic of), Czechoslovakia, Hungary, Poland, Romania, 
Ukrainian Soviet Socialist Republic, United Arab Republic, and 
United Republic of Tanzania. 

3 The following amendments had been submitted at the 
second session: Belgium, A/CONF.39/C.1/L.381; Hungary, 
A/CONF.39/C.1/L.382; Austria, A/CONF.39/C.1/L.383; Swit
zerland, A/CONF.39/C.l/L.384/Corr.l; Syria, A/CONF.39/ 
C.1/L.385. In addition, Ecuador had submitted a revised version 
(A/CONF.39/C.l/L.25/Rev.l) of an amendment it had 
presented at the first session. 

4 See 84th meeting, para. 3. 

10. The legal and logical necessity of including free 
consent in the wording emerged more plainly from the 
pacta sunt servanda rule set forth in article 23, which 
read: " Every treaty in force is binding upon the parties 
to it and must be performed by them in good faith." 
In his delegation's view, and as had been implied by 
the Chairman of the Drafting Committee at the first 
session, the expression " treaty in force " was there 
equivalent to " valid treaty ", in other words a treaty 
combining the conditions of formal validity and essen
tial validity. 
11. The omission of the element of good faith from the 
pacta sunt servanda rule would be tantamount to saying 
simply that treaties must be performed by the parties, 
which would not exclude the possibility of their being 
performed in bad faith. Similarly, an element essential 
to the validity of a treaty would be lacking if there 
was no reference to freedom of consent in the definition 
in sub-paragraph 1 (a). The result would be a para
doxical situation where treaties which had not been 
freely consented to would have to be performed in good 
faith. 

12. Mr. NETTEL (Austria), introducing his delega
tion's amendment (A/CONF.39/C.1/L.383), said that 
the amendment submitted by the French delegation 
(A/CONF.39/C.l/L.24) at the first session was not 
precise enough and did not draw a clear enough dis
tinction between authentication and adoption. The 
Austrian delegation's amendment was intended to make 
the terms used in the draft convention clearer. 

13. Mr. BINDSCHEDLER (Switzerland) said that his 
delegation's amendment (A/CONF.39/C.1/L.384/ 
Corr.l) was intended to rectify an omission. Sub
paragraph 1 (a) established a distinction between inter
national treaties governed by international law and 
agreements between States which were governed by 
municipal law. The sub-paragraph, however, was silent 
on agreements concluded between States at the interna
tional level but not constituting treaties, such as decla
rations of intent, political declarations and "gentle
men's agreements ", which played a very important part 
in international politics and inter-State relations. 
Examples of such instruments were the three-Power 
declaration on Moroccan affairs made at Madrid in 
1907, the Atlantic Charter, the 1943 declaration of the 
Allied Powers concerning looted property, and the 
" gentlemen's agreement " of 1947 concerning the allo
cation of seats in the United Nations Security Council. 
Such pohtical declarations raised certain legal problems 
and were governed by international law. The defini
tion should therefore be made more precise in order to 
exclude that kind of agreement. 
14. The International Law Commission had considered 
the problem in the early stages of its work, but had 
decided not to pursue it. 
15. The Chilean amendment (A/CONF.39/C.1/L.22) 
submitted at the first session was quite similar to the 
Swiss amendment, but the words " which produces legal 
effects " lacked precision. 
16. The amendment by Mexico and Malaysia (A/ 
CONF.39/C.1/L.33 and Add.l), likewise submitted at 
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thefirst session, wasnotclear enough, fortheconse-
quence of any agreeement and any declaration was 
necessarily to establish a relationship between the 
parties; and the relationship might be legal or political. 
Aninternationaltreaty was an instrument which,pro-
vided for legal rights and obligations for the parties. 

17.Mr. DENIS (Belgium) explained that his delega
tion's amendment (A/CONF.39/C.l/L.381)was purely 
adrafting matter. 

18. The CHAIRMAN said the Draftmg Committee 
would consider the Belgian amendment. 

19. Mr.TALLOS (Hungary) said that his delegation's 
amendment (A/CONF.39/C.1/L.382) concerned the 
Englishtext only; its purpose was to changethe word 
order. The amendment merely raised a point of 
draftmg and could therefore be referred to the Drafting 
Committee. It did not affect the amendment submitted 
by his delegation at the first session (A/CONF.39/C.1/ 
L.23). 

20. Mr. TALALAEV (Union of Soviet Socialist Repu-
blics)said that the most important of the new amend-
mentswere those concermng the definitionofthevery 
notion of a treaty, since the course followed would 
determinethesolutiontomany other problems which 
arose in connexion with the draft articles. In prin
ciple, as i thad stated at the first session, the Soviet 
Union delegation subscribed to the definition ofatreaty 
proposed by the International Law Commission in 
article2,paragraph 1 (^). I thad also statedthat it 
was in favour of the amendment submitted at the first 
session byEcuador(A/CONF.39/C.l/L.25),because 
it seemed obvious that a genuine international agree
ment must have"al ic i tobject"andbe"freelycon-
sentedto"principles of international law whichwere 
bound to enter into an international agreement. The 
Ecuadoriandelegationhadadvancedvery sound argu
ments on that point. In the revised version of its 
amendment (A/CONF.39/C.l/L.25/Rev.l), the Ecua
dorian delegationhad deferred to the views of those 
who thought it pointless that the definition in article2 
should, forexample,contam the important idea of the 
"licit object"ofatreaty. Heregrettedithaddone 
so, although he still supported the Ecuadorian amend
ment umeservedly,even in its simplified form. 
21. He also supported the Austrian amendment (A/ 
CONF.39/C.1/L.383), concerning the terms "adop
tion " and "authentication", since it clarified the 
amendment submitted on the same point by France (A/ 
CONF.39/C.1/L.24) which had already been referred 
to the Draftmg Committee; the two notions of adoption 
andauthentication, which,moreover, werethesubject 
matter of two separate articles — articles 8 and 9 — 
neededtobedistinguished. He might, however, wish 
toamendtheRussianversionoftheAustrian amend
ment, since the term "adoption" was used in two 
senses in Russian: for the adoption ofatext and for the 
adoption ofatreaty. 
22. The Soviet delegationalso supportedthe draftmg 
amendments submitted by Belgium (A/CONF.39/C.1/ 
L.381)and Hungary (A/CONF.39/C.1/L382) On 

the other hand, it categorically rejected the amendment 
submitted by Switzerland (A/CONF.39/C.1/L.384/ 
Corr.l),which in any case reproduced the substance of 
aClfilean amendment submitted at the first session (A/ 
CONF.39/C.1/L.22); his delegation had not accepted 
that either. By limiting the notion of a treaty to 
agreements whichprovidedfor rights and obligations, 
the Swiss amendment unduly restricted the scope of the 
draft articlesby excluding fromtheirsphereof appli-
cationimportant international agreements, such as the 
Atlantic Charter, the Yalta and Potsdam Agreements 
and many political declarations which not only provided 
for "rights andobligations"butalsolaiddownvery 
important rulesof international lawandhadgoverned 
international relations since the end of the Second 
World War. Such political agreements were vitally 
important sources of contemporary international law, 
of undeniable legal force and validity and the draft 
articles could not ignore them. Acceptance of the 
amendments by Switzerland and Chile would mean that 
agreements of great importance providing for the 
struggle against aggression and colonialism would be 
deprived of theirbinding force and validity, andthat 
was something that no one could accept. As to the 
amendment submittedbyMexicoand Malaysia at the 
first session (A/CONF.39/C.1/L.33 and Add.l), 
although it perhapssufferedfromthedisadvantage of 
complicating the definition of atreaty, it could be said 
thatit hadthe virtue of precision and accuracy, and 
the Soviet Union supported it. 

23. Mr. RODRIGUEZ (Chile) said that the Committee 
hadtofindadefinitionof "treaty"forthepurpose 
of the convention in course of preparation; in other 
words it had to deviseaconcise form of words to des
cribe an international agreement,as distinct from other 
agreements between States. It was alegal andtech-
nical task and the definition must not include any 
extraneous elements, however important they might be. 
Thatwas whyitwasinadvisableforthedefinitionof 
atreaty or an international agreement toembracethe 
question of the validity of international agreements, 
which was a matter of international norms and was 
dealt withfurther on in the draft articles. It would 
also be inadvisable for the definition of a treaty to 
restate notions of public law which were peculiar to 
certainStatesorwerepohticalinnature. TheEcua-
dorian amendment, however, both in its first version 
(A/CONF.39/C.1/L.25) and in its revised version (A/ 
CONF.39/C.l/L.25/Rev.l), introduced elementsinto 
the definition of a treaty which, although perhaps 
appropriate somewhere inthe draft articles, wereout 
of placeinthe definition, sincethenotionofthefree 
consentof theparties to atreaty wasboundup with 
the conditions of validity of the agreement, a point 
which should not ariscas early asinthedefinitionof 
an agreement. 

24. In the Swiss amendment (A/CONF.39/C.1/L.384/ 
Corr.l),atreaty was regarded as an international agree
ment providing for rights and obhgations. The Chilean 
amendment submitted at the first session (A/CONF.39/ 
C.1/L.22) stated thatatreaty was an agreement which 
produced legal effects. Both amendments therefore 
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gave prominence in their definitions to elements which 
would make it possible to distinguish international 
agreements constituting treaties from international 
agreements which merely recorded identical views, 
similar political opinions or wishes, or general aspira
tions. Like the Swiss representative, he was convinced 
that the definition of a treaty should contain elements 
of that kind, otherwise all international agreements 
alike, whatever their purport, would be governed by 
the draft articles, with the result that in the future 
Governments might hesitate to take a definite stand in 
writing when expressing their common political views 
or long-term wishes. Governments should not be inhib
ited in that way, because general political declarations 
were the driving force in the life of the international 
community and, as events proceeded, they facilitated 
the conclusion of more formal international agreements, 
which were binding on States and constituted genuine 
treaties providing for rights and obligations. 

25. In addition to advancing that argument, he had 
also proposed that anything that was superfluous should 
be deleted from the International Law Commission's 
definition. It was pointless, for example, to say that a 
treaty was an " international " agreement governed by 
international law " embodied in a single instrument or 
in two or more related instruments ", or to speak of a 
" particular designation ". The Chilean delegation still 
held that view. 

26. Mr. ROMERO LOZA (Bolivia) said that, as he had 
done at the first session, he supported the amendment 
by Ecuador to paragraph 1 (a) of article 2 (A/CONF. 
39/C.l/L.25/Rev.l) because it emphasized certain ele
ments that were essential to the validity of treaties and 
thereby made it possible to define with precision the 
subject-matter of the legal rules which the Conference 
was called upon to codify. Clearly, treaties must rest 
on certain fundamental principles such as the free 
consent of the parties and good faith and must have 
" a licit object ". Some representatives thought that 
the introduction of those particulars made the definition 
much too detailed, especially as the ideas in question 
were considered elsewhere in the draft articles; but in 
his view it was better to repeat them than to run the. 
risk of omitting them, all the more so as the principles 
in question were already incorporated in the internal 
law of many countries. From that point of view the 
first version of the Ecuadorian amendment (A/ 
CONF.39/C.1/L.25) had been preferable because it 
was impossible to over-emphasize the fact that the legi
timate character of an international treaty was derived 
from the very principles which made universal co-exist
ence possible. 

27. The Swiss amendment (A/CONF.39/C. 1/L.384/ 
Corr.l) was incomplete precisely because it did not 
state the fundamental principles on which the rights 
and obligations created by international agreements 
depended. 

28. Mr. BOLTNTTNEANU (Romania) said that, 
although it was true that article 2, paragraph 1 (a), 
referred to " an international agreement . . . governed 
by international law ", a reference to freedom of consent 

as an essential condition of the life of a treaty would 
seem to introduce a further element of precision and 
would moreover be in keeping with the prominence 
given in the system of the convention to consent: arti
cles 10-14 referred to consent to be bound by a treaty, 
article 21 to consent as an essential element for entry 
into force, articles 30-32 to the consent of third States, 
articles 35 and 36 to consent to the amendment of 
treaties, articles 45-49 to defects of consent, article 51 
to termination or withdrawal of a treaty by consent of 
the parties, and so on. Accordingly, his delegation 
supported the Ecuadorian amendment. 

29. The Romanian delegation also supported the Aus
trian amendment (A/CONF.39/C.1/L.383) which 
would be a useful addition to article 2; the Drafting 
Committee should also take into account the amend
ments by Belgium (A/CONF.39/C.1/L.381) and Hun
gary (A/CONF.39/C.1/L.382). 

30. The amendment by Switzerland (A/CONF.39/ 
C.l/L.384/Corr.l) was unnecessary because the Inter
national Law Commission's wording fully covered all 
the elements constituting the legal substance of a treaty. 

31. Mr. OSIECKI (Poland) said that, in principle, he 
favoured the retention of the Commission's text of 
article 2 because there was a risk that any attempt to 
render the definition of a treaty more complicated would 
make it uncertain whether a particular treaty fully 
complied with the requirements stipulated. His delega
tion agreed, however, that the Ecuadorian amendment 
deserved careful consideration. 

32. Some of the other amendments were purely of a 
drafting character and should be referred to the Drafting 
Committee. In particular, his delegation supported the 
amendments by Belgium (A/CONF.39/C.1/L.381), 
Hungary (A/CONF.39/C.1/L.382) and Austria (A/ 
CONF.39/C.1/L.383). 

33. In reply to a question by Mr. HAMZEH (Kuwait), 
Mr. BINDSCHEDLER (Switzerland) explained that, 
according to the Swiss amendment, an international 
agreement could either create entirely new rights and 
obligations or set out in written form rights and obliga
tions which already existed in customary law. The 
Swiss delegation, however, preferred to use the expres
sion " providing for " which had a broader meaning 
than " creating ". 

34. Mr. SINCLAIR (United Kingdom) said that in his 
view the Swiss amendment (A/CONF.39/C.1/L.384 
and Corr.l) should be considered in conjunction with 
the amendments by Chile (A/CONF.39/C. 1/L.22) and 
by Mexico and Malaysia (A/CONF.39/C.1/L.33 and 
Add.l). At the first session, the United Kingdom dele
gation had already stated that it favoured those two 
amendments and it also viewed with sympathy the Sw}ss 
amendment. Sir Gerald Fitzmaurice, in the definition 
included in his first report to the International Law 
Commission/ had incorporated the elements contained 
in the amendments of Switzerland and of Mexico and 

5 See Yearbook of the International Law Commission, 1956, 
vol. П, p. 107. 
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Malaysia. The United Kingdom delegation would find 
no difficulty in expanding the definition of the term 
" treaty " to incorporate those elements. In any event, 
they were already implicit in the Commission's draft by 
virtue of its reference to " international agreement ". 
35. With regard to paragraph (2) of the Commission's 
commentary to article 2, the United Kingdom delega
tion considered that many " agreed minutes " and 
" memoranda of understanding " were not international 
agreements subject to the law of treaties because the 
parties had not intended to create legal rights and obli
gations, or a legal relationship, between themselves. In 
that respect his views did not correspond with those 
of the representative of the USSR, who had expressed 
too broad a view of the concept of a treaty within the 
framework of the draft convention. International prac
tice had consistently upheld the distinction between 
international agreements properly so-called, where the 
parties intended to create rights and obligations, and 
declarations and other similar instruments simply setting 
out policy objectives or agreed views. The views of 
the USSR representative were not shared by all Soviet 
jurists, since in the work " International Law " pre
pared by the Academy of Sciences of the USSR, the 
term " international treaty " was defined as " a for
mally expressed agreement between two or more States 
regarding the establishment, amendment or termination 
of their reciprocal rights and obligations " 8 The notion 
of rights and obligations formed an integral part of any 
definition of the term " treaty ". 

36. In his delegation's opinion, the amendment by 
Ecuador (A/CONF.39/C.l/L.25/Rev.l) introduced 
an element which it was not appropriate to include in a 
definition; the Chilean representative's comments were 
very much to the point. 

37. Mr. PINTO (Ceylon) said he was not convinced 
that it was necessary to introduce into the definition of 
the word " treaty " one particular element relating to 
the validity of treaties, as was done by Ecuador in its 
amendment. The International Law Commission had 
sought to set out under the heading " Use of terms " 
only the formal and external aspect of certain terms, 
not to define them; it had not touched upon the impor
tant question of the validity of treaties dealt with in 
other provisions of the draft articles. That was a very 
prudent attitude. His delegation understood the rea
sons which had induced the Ecuadorian delegation to 
submit its amendment, but it would have to abstain in 
the vote on it. 

38. Mr. NASCIMENTO E SILVA (Brazil) regretted 
that the term " definition " recurred so often during the 
discussion; it was not very accurate, since it was rather 
a question of indicating the meaning given to the expres
sions frequently used in the Convention, in order to 
avoid repetition. Articles 8 and 9, however, expressed 
very clearly the idea on which the Austrian amendment 
(A/CONF.39/C.1/L.383) was based. 
39. The amendments by Chile (A/CONF.39/C.1/L.22) 
and Mexico and Malaysia (A/CONF.39/C.1/L.33 and 

6 English edition, p. 247. 

Add.l) had the same purpose as the Swiss amendment 
(A/CONF.39/C.l/L.384/Corr.l). Perhaps the spon
sors of those amendments could meet and reach an 
agreement on a single text. 
40. It was obvious that all the principles referred to 
in the Ecuadorian amendments (A/CONF.39/C.1/ 
L.25 and Rev.l), namely that a treaty must have a 
" licit object ", be " freely consented to " and be 
" based on justice and equity ", should be observed in 
concluding an international treaty, but he did not think 
that they should be mentioned in article 2 (a). Those 
ideas should be carefully studied by the Drafting Com
mittee when it drafted the preamble. 

41. Mr. DE CASTRO (Spain) said he thought that the 
International Law Commission's text would serve to 
define the term " treaty " for the purposes of the con
vention. It was unnecessary to provide any general 
definition of that word; it was enough to explain the 
meaning it was intended to have in the convention. But 
since the Committee had several amendments before it, 
his delegation wished to state its position with respect 
to them. 
42. His delegation fully supported the Ecuadorian 
amendment (A/CONF.39/C.l/L.25/Rev.l): a treaty 
was not valid unless it was freely consented to. How
ever, it should not be forgotten that articles 23, 48, 49 
and 50 already emphasized the fact that a treaty could 
only be valid if it was freely consented to. Neverthe
less, inasmuch as some delegations to the Conference 
had not shown any great enthusiasm for Part V, of the 
Convention, there would perhaps be no harm in stressing 
such a fundamental aspect of the treaty as that of free 
consent. In that respect the Swiss amendment (A/ 
CONF.39/C.l/L.384/Corr.l) was justified, inasmuch 
that it showed that the effect of an international agree
ment was to create rights and obligations. But if that 
agreement was governed by international law, it would 
be merely repetitious to say that it provided for rights 
and obligations. 'In the light of the doubts expressed 
by the Soviet Union representative, it would perhaps be 
better not to adopt that amendment, which tended to 
restrict the scope of the convention. 
43. The Belgian amendment (A/CONF.39/C.1/L.381) 
improved the text, and the Austrian amendment (A/ 
CONF.39/Ç.1/L.383) filled a gap. His delegation 
would have'no difficulty in accepting those two amend
ments. " 

44. The CHAIRMAN suggested that the amendments 
by Belgium and Hungary,' which were of a drafting 
nature and could not give rise to any controversy, should 
be referred to the Drafting Committee. 

It was so agreed. 

45. The CHAIRMAN invited the Committee to take a 
decision on the amendments by Ecuador, Switzerland 
and Austria. 

46. Mr. ESCUDERO (Ecuador) said he realized how 
difficult it was to define accurately the terms used in the 
convention, but the Conference had a heavy respon
sibility in that respect. The .text submitted by the 
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International Law Commission was inadequate where 
the term " treaty " was concerned. The only element 
of substance to be found there was the expression 
" governed by international law". It was essential to 
include in the rules governing international law the 
rule concerning the freedom of consent of contracting 
States at the time of the conclusion of the treaty. Such 
freedom was essential for the existence of treaties. It 
was hardly possible to define a concept as complex as 
that of " treaty " in a few succinct words and at the 
same time omit any reference to the element of freedom 
of consent. In law, it was essential to have a clear 
idea of the various concepts, in order to avoid possible 
misunderstandings. His delegation, in presenting the 
revised version of its amendment, had retained only the 
essential element, namely, freedom of consent, because 
it had been anxious to meet the wishes of delegations 
which had not wanted too long a text. 

47. In accordance with the decision taken by the Con
ference the previous year, his delegation hoped that its 
amendment would be referred to the Drafting Com
mittee, which should make a careful study of the revised 
version and consider the possibility of retaining the 
reference to the notion of freedom of consent. The 
Chilean delegation had criticized the Ecuadorian amend
ment on the ground that it raised a question of sub
stance concerning treaties, but the Chilean amendment 
(A/CONF.39/C. 1/L.22), which proposed the addition 
of the words "'which produces legal effects " also 
raised a question of substance. Logically that amend
ment should therefore also be considered as unaccept
able. 

48. Mr. BINDSCHEDLER (Switzerland) suggested 
that the Swiss amendment be referred to the Drafting 
Committee. The Chilean amendment (A/CONF.39/ 
C.1/L.22), which was based on the same idea, had 
already been referred to the Drafting Committee, which 
could then choose between the two texts, or combine 
them in order to arrive at a better formulation. 

49. The CHAIRMAN suggested that the Ecuadorian 
amendment (A/CONF.39/C.l/L.25/Rev.l) and the 
Swiss amendment (A/CONF.39/C.l/L.384/Corr.l) be 
referred to the Drafting Committee. 

It was so agreed. 

50. Mr. NETTEL (Austria) suggested that his delega
tion's amendment (A/CONF.39/C.1/L.383) be also 
referred to the Drafting Committee/ 

It was so agreed* 

The meeting rose at 12.45 p.m. 

? The amendment by Syria (A/CONF.39/C.1/L.385) to 
article 2 was taken up in connexion with article 5 bis (see 88th 
meeting). 

8 For the resumption of the discussion in the Committee of 
the Whole, see 105th meeting. 

EIGHTY-EIGHTH MEETING 

Monday, 14 April 1969, at 3.20 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new article 5 bis (The right of participation 
in treaties)* 

1. The CHAIRMAN invited the Committee to consider 
the proposed new article 5 bis (A/CONF.39/C.1/L.74 
and Add.l and 2), which had not been formally intro
duced at the first session, when its consideration had 
been deferred.2 The Committee would also remember 
that it had decided at its 80th meeting to defer consi
deration of all amendments relating to " general multi
lateral treaties " 3 

2. Mr. WYZNER (Poland) said that the concept of 
universality, or the right of every State to participate in 
general multilateral treaties, was based on principles 
of international law embodied in the Charter of the 
United Nations and, in particular, on the principle of 
the sovereign equality of States. It was also closely 
linked with the undertaking by every State, formulated 
in the United Nations Charter, to fulfil in good faith 
the obligations assumed by it under the Charter. That 
undertaking could not be fully carried out if certain 
States were prevented from participating in treaties con
cluded in the interest of the community of States as a 
whole. 
3. Poland's attitude towards those basic concepts of 
contemporary international law was evident from its 
sponsorship of an amendment to article 2 proposing a 
definition of the term " general multilateral treaty " 
(A/CONF.39/C.l/L.19/Rev.l). That attitude was 
based on the conviction that the principle of universality 
benefited not only individual countries but the com
munity of States as a whole. It was only fair that a 
State whose participation might help towards the attain
ment of the aims of a general multilateral treaty should 
have the right to become a party to the treaty. Since 
participation in a treaty often imposed obligations which 
limited the freedom of action of States parties to the 
treaty, it was both unreasonable and harmful to debar 
from participation in a general multilateral treaty a 
State which wished to become a party thereto, particu-

1 The proposal for a new article 5 bis (A/CONF.39/C.1/L.74 
and Add. 1 and 2) was submitted at the first session by Algeria, 
Ceylon, Hungary, India, Mali, Mongolia, Romania, Syria, 
Ukrainian Soviet Socialist Republic, United Arab Republic and 
Yugoslavia. It read: 

" Insert the following new article between articles 5 and 6: 

' The right of participation in treaties 
'All States have the right to participate in general multi

lateral treaties in accordance with the principle of sovereign 
equality.' " 

2 See 13th meeting, paras. 1 and 2. 
3 See 80th meeting, para. 67. 
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larlyinthecaseof treatiesthepurposeof whichwas 
to strengthen international peace and security, to protect 
human rightsor tofacihtateinternationalcommunica-
tions and transport. 
4. While theprinciple of universality hadneverbeen 
challenged asatheory, its practical realization appeared 
to createinsurmountableobstaclesforsomeinfiuential 
States whose aim was to discriminate against certain 
socialist countries. That was obvious from an analysis 
of the practice of States before and after the Second 
World War in the matter of general multilateral treaties. 
Colonialism andother forms of dependencehadbeen 
attheirpeakintheperiodbeforethe War,buti twas 
never argued thatparticipationin generalmultilateral 
treaties shouldberestrictedonthegroundthat it was 
difficult to determine whether a given political entity 
constituted a State. That argument had not been 
adduced until the so-called"cold war". Such discri
mination, sometimes described as^consistent practice", 
ran counter to theinterests of the international com
munity and should not be allowed tobecome law. 
5. Poland was convinced that the convention on the law 
of treaties ought to include the general rule that general 
multilateral treaties were open to theparticipation of 
all States. That rule must also apply to the con
vention itself. Moreover, all States should have the 
right to participate in international conferences at which 
general multilateraltreatiesweredraftedand adopted. 
6. Oneof the arguments adducedby thoseopposed 
to the principle of universality in connexion with general 
multilateral treaties was that the concept of such a 
treaty could notbe defined. Poland could not accept 
that argument. The concept of ageneral multilateral 
treaty was neither new nor vague. Theterm^general 
multilateral treaties" had been used in the title of 
item70 of the agenda for the eighteenth session of the 
United Nations Ceneral Assembly as well as in the 
routine practice of the United Nations Secretariat. 
Poland had sponsoredadraft definition of that term at 
the first session of the Conference and was prepared to 
co-operate with other delegations in seeking themost 
suitabledescriptionof that category of treaties which, 
under the draft convention, should be open to signature, 
ratification or accession by all States. 
7. Anotherobjectionraisedby opponents of the prin
ciple of universality was that to participate with an 
unrecognized State inamultilateral treaty would amount 
torecognizing that State. That view wasnot in con
formity withestabhshedpracticein international rela-
tions or with the opinion of such eminent legal author
ities as Sir Hersch Lauterpacht. However, to allay 
the anxiety of certaindelegationsinthat respect, any 
proposal which might help to remove the difficulty 
could be carefully considered. 
8. It was also contendedthattheruleof universality 
limited the sovereign right of a State to choose its 
partnersinatreaty. It shouldberealized, however, 
that that right was not confined to any particular group 
of States. The discrimination practised against some 
socialist States was also an encroachment upon the 
sovereign rigths of States which maintained relations 
with the socialist States concerned and wished those 

relations to be governed by general multilateral treaties. 
Many African, Asian and Latin American countries 
wouldbenefitfromtheremovalof thosebarriers. It 
was indeed paradoxical thataState such as the German 
Democratic Republic, which entertained diplomatic, 
consular and trade relations with countries all over the 
world, couldnotyetbecome aparty to anumber of 
general multilateral treaties. 
9. Afurther argument adduced against the principle of 
universahty was that if an international organization or 
its organ acted as the depositary of atreaty, it would 
not be able to determine whetheragiven political entity 
wasaState unless therestrictiveformulawasapplied. 
Inpointof fact, noproblemwouldariseif the depo
sitary, whetheraState or anorgan of an international 
organization, acted impartially. Almost sixyearshad 
elapsed smce the signing of theTreaty banning Nuclear 
WeaponTests in the Atmosphere, inOuter Space and 
Under Water, the first treaty to combine the three depo
sitaries system with the"allStates"formula, yet none 
of the depositaries had reported any difficulty in deter
mining whether or not an entity applying to accede to 
the treaty wasaState. Some opponents of the appli
cation of the^aHStates"formula to treaties for which 
theUnitedNationsSecretary-Ceneral was the depositary 
argued that they did not wish to impose on the Secre-
tary-Ceneralthetaskof making controversialpolitical 
decisions. That difficulty, if in fact it existed at all, 
could be overcome by a self-explanatory text in the 
convention itself orby aresolutionof theConference 
which would ask the United Nations Ceneral Assembly 
to provide the Secretary-Ceneral with the necessary 
guidance. 
10. Failme to reaffirmthe principle of the universality 
of general multilateraltreatieswhencodifyingthelaw 
of treatiesandcreatingalegalsystemof norms which 
should governthetreatyrelationsof States couldonly 
have anegativeeffectonthedevelopmentof interna
tional law andon relations betweenStates;indeed, it 
might cause many States to reconsider their attitude 
towards the convention itself. Ontheotherhand,an 
equitable solution of the questionof universality in the 
convention itself would be consistent with contemporary 
international law. It would make an important and 
constructivecontribution to thedevelopment of treaty 
relations amongStates and ensure the success of the 
presentConference, since it would helpto solve other 
outstanding problems inaspirit of accommodation and 
compromise. 

11. Mr. MARESCA (Italy) said thathisdelegationhad 
considerable sympathy for the extra-juridical motives 
that had prompted the proposed new a r t i c l e5^ , since 
there were general rules the application of which to the 
largest possible number of States would undoubtedly 
be advantageous to the international community as a 
whole. Nevertheless, there was a clear margin of 
difference between such sociological considerations and 
the certitude of law. Similar proposals had been made 
in other connexions, and the results had not been those 
desired by the sponsors of the proposed article. 
12. For instance, at the 1961 Conference onDiplo-
maticlntercourse and Immunities, the view hadbeen 
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advanced that to send diplomatic missions was a sacred 
right of States, since it was an expression of interna
tional co-operation and a guarantee of peace, and again, 
in 1963, at the Conference on Consular Relations, those 
relations had been described as the surest expression of 
international co-operation, and a right of all States. But 
both conferences had concluded that the juridical limi
tations of their terms of reference did not allow them 
to follow the proposals before them to their logical 
conclusion. 
13. Of course, the right to send diplomatic and con
sular missions was inherent in the sovereignty of a State, 
but it was a priori subject to the consent of the other 
party. From the purely legal point of view, the Con
ference must admit that a treaty, however broad its 
scope, represented a meeting of wills; the basic prin
ciple pacta sunt servanda must be read in its complete 
context, pacta sunt servanda intra gentes intra quas 
signita, not among all the countries of the international 
community. 
14. Custom and consent were both sources of interna
tional law, but there was a wide difference between 
them: custom was a universal source, but the rules laid 
down in an agreement were binding only on the parties 
to it. Consequently, if the Conference took extra-
juridical, not purely juridical, considerations as a basis, 
it would be faced with difficulties which had so far 
proved insurmountable: on a strictly legal basis, it could 
not be said that a treaty, irrespective of its scope, could 
be joined by subjects which had not participated in its 
drawing up and which were not regarded by some of 
the parties as capable of becoming parties to it. 

15. Mr. ZABIGAILO (Ukrainian Soviet Socialist 
Republic) said that the question of the universality of 
multilateral treaties was one of principle for his country, 
which strongly advocated the extension of participation to 
all States without exception, irrespective of their political, 
economic or social system. That position, based on the 
principle of the sovereign equality of States, was not 
new, ephemeral or expedient: it had been determined 
by the historic Decree on Peace, signed by the great 
Lenin. In that document, Lenin had stated that the 
sole basis of real co-operation was the equality of all 
States and the participation of all nations in interna
tional relations. 
16. Accordingly, the Ukrainian delegation's attitude to 
the convention as a whole would depend on whether a 
provision on universality was included in it. To sign 
a convention which would prevent sovereign States from 
participating in international treaties would be tanta
mount to renouncing its principles, and that the Ukrai
nian Soviet Socialist Republic was unable to do. In 
other words, universality was a criterion of the viability 
of the convention on the law of treaties, of the extent 
to which the convention reflected the current stage of 
development of international law and of the extent to 
which it took into account the actual conditions of con
temporary international life. The draft convention as 
it stood did not meet those criteria and consequently not 
only failed to develop international law but, on the 
contrary, was directed towards the past, in that it did 
not reflect, actual contemporary conditions. 

17. The right of all States to participate in multilateral 
treaties affecting their legitimate interests arose out of 
the universal nature of contemporary international law 
and was a direct consequence of the basic principles of 
that law, enshrined not only in such international ins
truments as the United Nations Charter, but even in the 
draft convention on the law of treaties. The most 
important of those principles was that of the obligation 
of States to co-operate with each other; and article 5 of 
the draft recognized the capacity of every State to 
conclude treaties. 
18. No one seemed to deny that, in theory, universality 
was inherent in all the basic principles of contemporary 
international law. From the legal point of view, that 
meant that every one of those principles should be 
applicable to all States. Nor could it be denied that, in 
discussing articles of the draft convention, the parti
cipants in the Conference should be guided not only 
by legal considerations, but also by moral precepts. 
But the situation that had arisen in connexion with the 
consideration of the proposed new article 5 bis was 
completely illogical and devoid of moral or legal founda
tions. Attempts to divert the Conference into the paths 
of legal casuistry did not mean that any legal proofs 
had been adduced. Indeed, no arguments could be 
advanced which could controvert the fact of the existence 
in Central Europe and in Asia of States against which 
discrimination was practised by the opponents of the 
principle of universality. No legal argument could eli
minate the fact that all States were equally subjects of 
international law. 

19. The opponents of the principle of universality were 
guided exclusively by political motives, however much 
they might try to conceal it. They were concerned, not 
with the purposes and principles laid down in the United 
Nations Charter, but with their own selfish interests. 
Article 2(6) of the Charter stated that the Organiza
tion should ensure " that states which are not Members 
of the United Nations act in accordance with these Prin
ciples so far as may be necessary for the maintenance 
of international peace and security ": that clearly meant 
that such instruments as the General Disarmament 
Treaty, the Convention on the Prohibition of the Use 
of Nuclear Weapons and the Treaty on the Non-Proli-
feration of Nuclear Weapons should be open not only 
to States Members of the United Nations, but to all 
States. 
20. That purely legal argument, however, was ignored 
by the opponents of the principle of universality, who 
were unwilling to face the fact that a sovereign State 
had existed and had developed successfully in Central 
Europe for some twenty years. Nor were they willing 
to take into account the General Assembly resolutions 
which were addressed to all States. For example, the 
fourth preambular paragraph of resolution 2030 (XX), 
on the question of convening a world disarmament con
ference, read " Convinced that all countries should 
contribute towards the accomplishment of disarmament 
and co-operate in taking immediate steps with a view 
to achieving progress in this field ". Similar provisions 
appeared in resolution 2028 (XX), on the non-prolifera
tion of nuclear weapons, in resolution 2054 (XX), on 
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the policies of ^ ^ ^ ^ of the Government of the Repu
blic of South Africa, and in other resolutions. Alogical 
development of those provisions would be to open 
generalmultilateral treaties to theparticipationof all 
States, sincean increase inthenumber of participants 
in multilateral treaties would undoubtedly promote their 
implementation. That was what the International Law 
Commission had had in mindwhen it had stressed in 
thereport on its fourteenth sessionthatgeneral multi
lateral treaties ^because of their special character 
should, in principle, be open to participation on as wide 
abasis aspossible".^ 
21. Wl^endiscrimmationagamstcertam States wishing 
to become members of the UnitedNations had first been 
encountered,the authors of therestricted formula had 
beenmorefrank and hadnot even attemptedtobase 
their arguments onlegal casuistry. Speaking against 
the admission to the UnitedNations ofagroup of States 
withasocialsystemdifferentfromthatof theUnited 
States, the United States representative had stated in 
1949 that the pohcy that those States were pursuing at 
thetime renderedthem inehgiblefor membership, in 
the opinionof theUnited States;hehadgone onto 
say, however, that the United States would be very 
pleased tosupport the admissionof those countriesif 
they were to change their policies^ 
22. Twenty years later, no such crude appeals to States 
to change their policy inreturn for admissionto the 
international community were heard, but subtler methods 
were used to try to close the door of international 
co-operationto certaincountries of Europe and Asia. 
Those machinations were contrary to the recognized 
principles of international law and to such international 
obligations as those assumed by the parties to the 
Potsdam Agreements which provided that the entire 
German people should be enabled to take its place 
amongthefreeandpeace-loving peoples of the world. 
Moreover, objectiontotheadoptionof the new article 
was in flagrant contradiction to the purposes and prin
ciples of the United Nations — the maintenance of 
peace and security and the development of co-operation 
among nations. 
23. The existence of the States which some wished to 
debar fromparticipationinmultilateral treaties wasa 
historical fact, and recognition of that fact wasaprere-
quisite for any rational approach to theproblems of 
peace and security. Denial of the existence of those 
States could not be justified inany way. The prin
ciple of international law under which the only govern
ment of acountry was one which actually controlled 
its territory wasgenerally recognized, andinthelight 
of thatprincipleit was absurd to castdoubt on the 
capacity of thegovernments of certainStatesto exer
cise authority over their territory and on the wide 
popular support enjoyedbythosegovemments. Fur-
thermore,fromthepointofviewof international law, 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ ^ , ^ ^ , 
vol.H,p. 168, para.^2)of commentary to article 9. 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ , ^ ^ ^ ^ ^ ^ 
^ ^ . ^ 4 2 9 t h meeting, p. 17. 

^For te^t, s e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ vol. 145, 
pp. 852-870. 

suchapohcy amounted toaviolation of the principle 
of non-interference in the domestic affairs of other 
States. 
24. The Conference was faced with the responsible task 
of confirming the principle of universality whichhad 
become evident inpractice. In fulfilling that task, it 
wouldbe introducing into the convention onthelaw 
of treaties aprovisionwhich wouldpromotethepro-
gressive development of international law. 

25. Mr. PINTO (Ceylon) said that his delegation had 
beenglad to be one of the sponsors of the proposal 
(ABCONF.39BC.1BL.74 and Add.l and 2) which gave 
effect to the principle, consistently supported by his 
Government,that all States had the right to participate 
ingeneralmultilateral treaties in accordance withthe 
principle of sovereign equality. It was basic to the 
whole fabric of international law that,inthe process of 
codifying and developing norms intended tohavewide 
application,every State should have the opportunity to 
make its contribution and to participate in the final ins
trument. 
26. That principlehad its rootsin the very nature of 
internationallaw. Unlike domesticlaw, international 
law did not rely onacentral coercive authority. It was 
asystem which depended for its effective operation on 
the acceptance of States,asystem which States observed 
because of their own desire to observe it in the interests 
of order within the community. The entire community 
was therefore concernedtosecurethe widest possible 
acceptance of general normsby throwing participation 
in general multilateral treaties open to all States. 
27. At the sametime, his Governmentheld the view 
that recognition of statehood could not be imphed from 
thefact of participation inaninternationalconference 
or in the conclusion ofamultilateral treaty. Participa-
tionin a generalmultilateral treaty to which Ceylon 
was apar tyby anentitynototherwiserecognizedby 
theGovemmentof Ceylon could never ^ ^ ^ b e cons
trued as recognitionof that entity,whether or not the 
Governmentof Ceylonappendedadeclarationordis-
claimer to that effect to its instrument of accession. 
That viewof his Government wasfullyinaccordance 
with modern international law. 

28. Mr. HU(Chma)said that the proposed new arti
cle 5 ^ raised a very involved question. It has a 
desirable aim, namely uniyersal participation in general 
multilateral treaties. But there was abig difference 
between paving the way for universal participation and 
layingdownalegal rule with regardtoparticipation. 
Theredidnot existmmtemationallawany rightof 
participation, especially in the sense of absolute or unre-
gulatedparticipation, and the proposal now under dis
cussion appeared precisely to provide for such unregu
lated participation. 
29.Thenew article 5 ^ , i f adopted, would conflict 
withtheprovisions of Article4of the United Nations 
Charter which laid down conditions for the admission of 
new members. It would also create difficulties for other 
mternational organizationsinconnexion with the provi-
sionsgoverningqualifications for membership of those 
organizations. 
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30. For thosereasons, his delegationwas opposedto 
the inclusionof the proposed newarticle5 ^ i n t h e 
draft convention. 
31. Mr. KELLOU (Algeria) said that Algeriahad 
always supported the principle of universality, since it 
considered that every State, in accordance with the prin
ciple of the equality of States, hadtheright to parti-
cipate in general multilateral treaties that might affect its 
interests. The Special Committee on Principles of 
International Law concerning Friendly Relations and 
Co-operation amongStates hadunanimously affirmed 
the principle of the sovereign equality of States. Arti
cle 5 of the draft convention, which laid down that 
every State possessed capacity to conclude treaties,was 
sound but insufficient, since it did not exclude the con
trary principle of the restrictive clauses which prevented 
certain States from participating in treaties concluded in 
the interests of the international community asawhole. 
The very nature of certain general treaties was such that 
it was the duty of all States to accede to them. 

32. His delegation regretted that the International Law 
Commission had abandoned the position it had originally 
taken in support of the principle of universality, as 
evidenced by ar t icle8ofthel962draftBArticlel3 
of the United Nations Charter invited States to promote 
international co-operation and the progressive develop
ment of international law and its codification. Unlike 
multilateral treaties of a purely contractual nature, 
general multilateral treaties established new legal rules, 
regulated the conduct of States and defined existing 
rules. That was in the interests both of relations 
between States and of the rights of individuals or groups 
of individuals. The rules confirmed, laid down or 
clarified by general multilateral treaties eventually came 
to affectthirdparties, and, thus strengthenedby the 
practiceof all States,becamepart of general interna
tional law. 

33. Modern practice ininternationallawprovided exam
ples of general multilateral treaties which,though con-
eluded between a limited number of States were, 
becausetheycontainedprovisions of ageneral nature, 
capable of being acceded to by other non-signatory 
States. Theconventiononthelawof treatiesshould 
becomeageneral multilateral treaty andtake its place 
in the first rank of treaties. Algeria wished to reiterate 
its support for the principle of universality,which was 
one of the basic elements of modern international rela
tions, sinceitcouldenddiscrhninationbetweenStates 
whatever their political, economic or social systems. 

34. Mr. PHAM-HUY-TY(Repubhc of Viet-Nam) said 
that the proposal f o r a n e w a r t i c l e 5 ^ r a i s e d a v e r y 
important question of principle because it attempted to 
open participationingeneral multilateral treaties to all 
States. His delegation had always supported any con
structive step to guarantee the sovereign equality of 
States. In the matter of international co-operation, par
ticularly with regard to treaties, it was, however, neces-
sarytoascertain first the nature of the parties and the 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ o ^ ^ ^ ^ C ^ ^ ^ ^ ^ , ^ ^ , 
vol. H, pp. 167 and 1̂68. 

extent to which States actually had the right to partici
pate in general multilateral treaties. 
35. Intheir attempt to securethewidest participation 
in general multilateral treaties,the sponsors of the pro-
posalunder discussion could in fact openthedoor to 
territorial entities which regardedthemselvesas States 
but which in practice did not adhere either to the prin
ciples of the United Nations Charter or to the generally 
recognized practices of the international community. 
It was therefore important, in the interests of the 
security andthe smooth conduct of international rela
tions, to determine the meaning to be given to the term 
^State". That matter couldonlybedecidedby an 
international authority and theonly competent autho
rity for that purpose was the United Nations. 
36. Therepresentativeof Poland had referredto the 
practices of the colonialera, when aprotectorate did 
not have the right to participate in international treaties, 
even if invited to do so. That deplorable situation had 
come to an end and multilateral treaties were now open 
to allMember States ofthe UnitedNations and the spe
cialized agencies; it was also the practice to invite other 
States to participate in general multilateral treaties and 
that practice was amply sufficient to ensure universality. 
37. Atreaty could only concern parties which had the 
capacity to become bound by it and which were accepted 
by the other contracting parties. His delegation there
fore urged that the proposal f o r a n e w a r t i c l e 5 ^ b e 
rejected andthattheformulausedinUnitedNations 
practice be maintained;thatformulamadegeneralmulti-
lateraltreaties opento theparticipationof allundis-
puted members of the international community, and 
provided for the possibility of inviting States whose 
participation was desiredby themajority of thecon-
tracting parties. 

38.Mr. ABDELMEGUID(UnitedArabRepublic) 
said that the right of every State to participate in general 
multilateral treaties on an equal footing was of vital 
importancetotheprogressive developmentof interna
tional law. General multilateraltreaties were of con-
cernto theinternationalcommunity asawhole. The 
draft convention on the law of treaties should therefore 
includeaprovision setting forththeright of all States 
toparticipateingeneral multilateral treatiesin accor
dance with theprinciple of sovereign equality, which 
was the cornerstone of contemporary international law. 
The possibility of becoming parties to such treaties was 
particularly important for the promotion of peaceful 
relations and friendly co-operation among all nations. 
39. His delegation had always advocated the participa
tion of all States in conferences which prepared general 
multilateral treaties. The principle of universality was 
not confined to the question of membership of the 
UnitedNations. States which had nearlyaquarter of 
the populationoftheworldwere at present prevented 
from participatinginsuch conferences, and it would be 
illogical to expectthemto become parties to general 
multilateral treaties when they had been debarred from 
assisting in their formulation. 
40. General multilateral treaties were steadily increasing 
in number and importance. Itwasintheinterestsof 
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the world community that conferences dealing with 
treatiesgoveming such matters asnuclear warfare and 
outer space activities should be open to the participation 
of all States^without discrimination as long as they 
codifiednorms of general international law or contributed 
to the progressive development of those norms. His 
delegation therefore supported the proposal for an 
a r t i c l e 5 ^ . 

41. Mr.TODORIC (Jugoslavia) said that, in accor
dance withthe attitude of hisGovernment,which had 
been conveyed to the UnitedNations Secretary-General, 
his delegation beheved that an article on the participa-
tionof all Statesin general multilateraltreatiesshould 
be mcludedmthe future convention,in the interest of 
States and of the international community. Suchapro-
vision would beinaccordance with theUnited Nations 
Charter,which stressed the importance of the principles 
of universality and the sovereign equality of States, and 
with the prmciple of non-discrimination between States 
whatever their social or pohtical systems. 

42. Mr.GROEPPER (Federal Republic of Germany) 
said he was opposed to the inclusion in the convention 
of the proposed a r t i c l e 5 ^ , since it would create con
siderable insecurity in relations between States and cause 
great harm to multilateral co-operation in major treaties. 
The inclusionof the proposal in the convention would 
createaright to unilateralparticipation,or to partici
pation without special invitation, for all States. But 
since there was no international authority to give a 
binding decision as to what constituted a State, the 
so-called"general multilateral treaties"would be auto-
maticahyopen to any territorialentity which described 
itself asaState. It was well-known that there existed 
anumber of entities inthevagueareabetween States 
and non-States, and the international emergence of terri-
torialentities whose legal status was indispute usually 
involved serious political conflicts. Adoption of the 
proposed new ar t ic le5^would expose the whole area 
of cooperation in major multilateral treaties to the 
damaging effects of such conflicts and thereby create 
obstaclestointernationalco-operationinsteadof facil
itating it. 
43. It was also important to remember that the meaning 
of theterm"participation"wasnot clear, anymore 
than was that of the term^general multilateral treaty". 
44. The new article 5 ^ would greatly restrict the 
freedom which States at present enjoyed in international 
law for purposes of the preparationandconclusionof 
treaties, since any territorialentity describing itself as 
a State would be able to participate in important 
treaties, regardless of the wmof themajority of the 
community of States. There wasnobasisinexisting 
mternational practice for imposing suchalimitation on 
the comptence of the contracting States. Even the 
most"general"of all multilateral treaties, the Chapter 
of theUnited Nations, requiredavote of the General 
Assembly for the admission of new members. 
45. The proposed new article would infringe the sove
reign rights of States in another respect. Under its 
provisions, insurgents who had broken away unlawfully 
from their State of origin and who endeavoured to assert 
their independence in the areas under their control would 

be enabled to enhance their status by acceding to multi
lateral treaties. 
46. A r t i c l e 5 ^ w a s not necessary for the purpose of 
safeguarding theprinciple of the sovereign equahtyof 
States. That principle had existed for a long time 
but treaties whichprovidedforunrestrictedunilateral 
accessionwereextremelyrare. Nor was article5 ^ 
necessary for thepurposeof guaranteeing theuniver-
sality of major multilateral treaties. The practice of 
States andof internationalorganizations,inparticular 
that of the United Nations, showed that the universality 
of major multilateraltreaties was assuredwithoutany 
provisionbeing made for unilateral accessionby any 
entity describing itself as aState. The standard for
mula usedinthe major treaties prepared by the United 
Nations made it possible for all undisputed members of 
the community of States to accede to such treaties, and 
also made it possible to invite territorial entities whose 
participationwas desired by the majorityof States. 
47. In recent years, alimited number of treatieshad 
been opened to unilateral accessionby allStatesbut 
only for very specialand exceptional reasons. More
over, in those few special cases, it had been found neces
sary to devisethemulti-depositary system, which had 
grave disadvantages and which did not eliminate the 
legal, practical andpoliticaldefects of unilateralpar-
ticipation. Those were the reasons why his delega
tion was opposed to the proposal to include a new 
a r t i c l e5^ . 

48. Mr.CHO(Republic of Korea)saidthat amend
ments relating togeneral multilateraltreaties had been 
submitted to articles 8 and 17, which hadbeen dis
cussed at the 84th and 85thmeetings, but hadbeen 
withdrawn because of the difficulty in arriving ataclear 
definition of the term ^general multilateral treaty". 
Andbecauseofthepractical impossibility of arriving 
ataclear definition, it would be inappropriate to intro-
duceintothedraftconventiontheconcept of general 
multilateraltreaties. 
49. On the proposed a r t i c l e 5 ^ , he shared the views 
expressed by the representatives of the Republic ofViet-
Nam and of the Federal Republic of Germany. There 
was no international body that could decide what poli
tical entity could be regarded as a State. For that 
reason, and because of the absence ofaclear definition 
ofageneralmultilateral treaty, the proposed a r t i c l e5^ 
should not be included in the draft convention. 

50. Mr. BRAZIL (Australia) said that although most, 
if not all, delegates attending the Conference would 
agree that there were certain treaties that should be 
open to participation on as wide abasis as possible, 
that wasnot the questionthe Committee was consid-
ering,whichwas rather whether the principle referred 
to could and should be translated intoageneral rule of 
international law. That, in fact,was what the eleven-
State proposal (ABCONF.39BC.IBL.74 and Add.l and 
2) amounted to. 
51. Over the years the International Law Commission 
had considered a number of possibilities, and after 
lengthydiscussions had decided that that general ques
tion should not be included in the draft articles. Aus-
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tralla considered that decision correct, and believed that 
the subject was not at the present stage suitable for 
inclusion in the convention on the law of treaties. 
52. Theparticular rulenow proposed wasunsatisfac-
toryforanumber of reasons. First, it could onlybe 
acceptable if therewereaclear definition of ageneral 
multilateral treaty,but the definition proposed by eight 
Statesforinclusioninarticle2(ABCONF.39BC.lBL.19B 
Rev.l)didnotmeet thatrequirement; it defined the cate-
gorybyreferenceto content, in impreciseterms. The 
wording proposed might even apply toatreaty between 
alimited number of States on an important question of 
interest to them,but with wider implications that might 
make it of general interest to the international com
munity. 
53. Another objection was that the proposal cut across 
an essential basis of treaty relations,because it created 
the possibility of treaty relations withathird State even 
though the States concerned had expressly indicated 
that they wished to avoid that possibility. His delega
tion did not consider that the end in view, namely, the 
widest possible participation in certain multilateral 
treaties, justified themeans proposed, which involved 
overriding the fundamental rule that treaty relations 
depended upon the consent of the State concerned. It 
could not accept that theproposedrulewasrequired 
or demanded by the principle of the sovereign equality 
of States, and in fact considered that that principle indi
cated an opposite conclusion, namely, that States could 
not be forced into treaty relations against their own 
will. 

54. Mr. SHUKRI (Syria) said that at the first session 
of theConferencehis delegation hadbeenoneof the 
sponsors of a new article 5 ^ . Since then many 
comments had been made on the meaning and scope of 
general multilateral treaties. 
55. The Syrian delegationhadnow submitted an amend
ment to article2(ABCONF.39BC.lBL.385), providing 
adefinitionof^general multilateral treaty",based on 
three sources: the definition previously proposed by the 
International Law Commission in article 1, para
graph l(^) of its 1962 draft,8the definition submitted 
by eightStates atthefirst session of the Conference 
(ABCONF.39BC.lBL.19BRev.l), and the position taken 
by the Syrian delegation. The proposed amendment 
definedageneralmultilateraltreaty as atreaty which 
relatedtogeneral norms of international lawor dealt 
with matters of general interest to the international com
munity at large, and then went on to indicate the various 
means by which suchatreaty could be prepared. 
56. The present wasan age of universahtymintema-
tionalrelations,and consequently it was necessary that 
all States should participate in treaties that affected the 
mternationalcommunity as awhole. To continueto 
ignoretheexistenceofanumber of States would be to 
underminetheprinciple of universality. It wouldbe 
wrong toprevent, out of political considerations, the 
inclusion in the convention on the law of treaties of the 
principle of universahty in relation toageneral multi
lateral treaty. 

8 ^ ^ . , p. 161. 

57. He hopedthat Syria's attempt to defineageneral 
multilateral treaty would be well received. 

58. Mr. USTOR (Hungary) said thatHungary had been 
one of thesponsors of the eight-State amendmentto 
article 2 defining a general multilateral treaty (AB 
CONF.39BC.lBL.19BRev.l), and of the eleven-State 
proposal to includeanewarticle5^(ABCONF.39B 
C.lBL.74andAdd.land2). His delegation believed 
that all States had the right to participate inageneral 
multilateral treaty,which had been clearly defined in the 
eight-State amendment to article 2. The best example 
ofageneral multilateral treaty wasatreaty that served 
the purpose of codification and the progressive deve
lopment of international law. 
59. The right toparticipateinageneral multilateral 
treaty wasbasedonthegeneralprinciplesof interna
tional law, especially the principle of the sovereign 
equality of States. Another basic principle of interna
tional law involved was the duty of States to co-operate 
in accordance with the UnitedNations Charter; that was 
also oneof thesevenbasicprinciples of international 
law dealt with by the SpecialCommittee on Principles 
of International Law concerning Friendly Relations and 
Co-operation among States. That principle, as drafted 
by the Drafting Committee of the SpecialCommittee, 
imposedthedutytoco-operateonallStatesB Inbi -
lateral treaties, only two States were involved; in treaties 
of regional interest, all States of the region should co
operate to solve regional problems; but where problems 
of universal interest were concerned,such as questions 
of codification,they were of concern to all States,and 
itwasunjustto exclude any Statefrom aconference 
dealing with suchatreaty. Exclusion in such circum
stances amounted toaviolationof the principle of co
operation. 
60. Intheworldof today, with increasing andvaried 
relations among States, rapid industrialization,develop-
mentof the meansof communication, andthe danger 
of wars of annihilation, it was essential to estabhsh rules 
of co-operation,which must be in the form of treaties, 
the main source of modern international law. Treaties 
relating to the codification and progressive development 
of international law had now become of overriding 
importance and should be binding on all States; conse
quently all States should be permitted to participate 
in preparing such treaties. 

61. Article 31of the draft confirmed the old rule that 
no State could be bound by a treaty if it had not 
expressly accepted the obligation arising from the treaty. 
Itwas to the mterest of the international community that 
all States should be bound by codification treaties,but 
thataimcouldnotbeachievedsolongasthepresent 
discriminatory practice continued. He therefore hoped 
that theConference would accept the definitionof a 
general multilateral treaty, and acknowledge the right of 
allStatestoparticipateinsuchtreaties,in accordance 
with the principle of sovereign equality and the obhga-
tion of States to co-operate. 

^ See ^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ , ^ ^ ^ -
^ ^ ^ ^ ^ ^ ^ , ^ ^ ^ ^ ^ , agenda item 87, document AB6799, 
para. 161. 
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62. Mr. NASCIMENTOESILVA (Brazil) said that 
in principlealldelegations could support the proposed 
amendment,but many considered that it would be diffi
cult to translate it intoapractical rule. The principle 
of universality was dear toBrazil and toall the Latin 
American states, which had defended that principle ever 
sinceDumbarton Oaks. Those States hadsupported 
the admission ofanumber of African and Asian States, 
even though it meant the end of the privileged position 
of the Latm American States,with one-third of the total 
votesinthe General Assembly. 
63. The present system was satisfactory, since the prin
ciple of universality could be observed fromapractical 
point of view in the General Assembly,where decisions 
were taken on the basi^ of the sovereign equality of all 
States, great and small. Brazil would be obliged to 
vote against ar t ic le5^because it would detract from 
the authority of the General Assembly, which must 
retain the right to decide what States not parties to the 
Charter might participate in general multilateral treaties. 
64. Brazil had no objectionmprmcipleto the defini
tion ofageneralmultilateral treaty, but did not see why 
it should be introduced into the present convention. 
Art icle2wasnotaset of definitions,but an article on 
the use of terms employed in the convention, whose 
purpose was to avoid cumbersome repetition of the same 
expressions. Since the draft articles did not include 
any reference to general multilateral treaties, it was not 
necessary to define the expression in article 2. 

65. Mr. YASSEEN (Iraq) saidthatfor thereasons 
that had been given on many occasions by the represen-
tativesofhiscountry and reiteratedby several repre
sentatives during the discussion, the Iraqi delegation 
would vote for the principle of universality. 

The meeting rose at 5.15p.m. 

EIGHTY-NINTH MEETING 

C ^ ^ ^ B Mr. ELIAS (Nigeria) 

Con^iderationof the question of the lawof treaties in 
accordancewith resolution ^166 (XXI) adopted by 
the General Assen^blyon^Decemberl^66(^^^-

^ ^ ^ ^ ^ ^ B ^ ^ ^ ^ b i s (The right of 
participationintreaties) ^ ^ ^ ^ ^ 

I. Mr.o^CASTRO (Spain) said that the a r t i c l e 5 ^ 
proposed by eleven States (ABCONF.39BC.1BL.74 and 
Add.l and2)raised aproblemof the utmost impor-
tancewhich was familiar even to those opposed to the 
principle of universality. The question of the right of 
States to participate in general multilateral treaties was 
not new. As early as 1962, the International Law 

^ F o r the text,see 88th meeting, footnotel. 

Commission had tried to draftaprovisional text but had 
subsequently abandoned theidea, perhapsforfear of 
delayingthesubmissionof the text of the convention. 
Art ic le5^was therefore intended to fillagap. Unfor
tunately, the Committee was meeting the same diffi
culties as the International Law Commission, and it was 
particularly difficult for suchalargebodytoreach a 
solution. 
2. From the doctrinal point of view, the great difficulty 
was the apparent contradiction between two equally 
valid principled which, if considered separately, pro-
ducedconfiicting results, namely the principle of free
dom of consent and the principle of universality. 
According to the principle of freedom of consent, every 
State wasentitledto decide whichStatesitwishedto 
deal with. Theprinciple of equalrights of peoples, 
laid down in Articlel(2) of the Charter, and the prin
ciple of the sovereignequahtyof States, laid down in 
Article 2(1) of the Charter, led to opposite conclusions. 
Contemporary internal andintemational law showeda 
clear preference for the democratic principle of equality. 
In international law, consideration had tobegivento 
co-operation by all States,whatever system they repre-
sented,particularly in view of the growing importance 
of the law-making function of general multilateral 
treaties. In its most recent judgement, the Interna
tional Court of lustice had in general, accepted that 
some rules once regarded as law in the formative stage 
had since become defined and consolidated in those 
treaties, because emerginglaw became crystallized by 
the adoption of conventions. How could a State be 
prevented from participating in that kind of agreement 
without impairing theprinciple of equality^ Similarly, 
it was contrary tothat principle to conclude restricted 
regional treaties inwhich theprinciple of social and 
economic co-operationlaiddowninArticles 1(3) and 55 
of the Charter was not respected. The principle of 
universality should be recognized asabasic principle of 
the progressive development of international law, in both 
the general and the regional spheres. 

3. The apphcationof thatprinciplemetwithserious 
obstacles, however. Awording had to be found which 
not only could secureawide measure of agreement but 
also could be apphed with certainty and to good effect. 
4. The difficulties were numerous and had already been 
pointed out. What was to be understood byageneral 
multilateral treaty7 It was necessary to take into account 
its objective meaning,the general character of the sub
ject-matter, andtheobject andpurposeof thetreaty. 
Consideration also hadtobegivento the quantitative 
element. Moreover,regionaltreaties,if effectivewith 
regard to an entire region,were entitled to be regarded 
as general multilateral treaties. 
5. The relationship between the principle of universahty 
and the recognition of States was another problem. 
There were in fact two distinct problems. But the Con
ference should not overlook the possible difficulties for 
co-existence that would be created within anorganiza-
tion which was set up byamultilateral treaty and which 
estabhshedclosereciprocalrelationsbetweenitsmem-
bers,bythefactthat,forreasonsaffecting their legi
timate interests, some States did not recognize other 
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States. The International Law Commission had dis-
cussedthenatureof theprinciple of universality, and 
had abandoned the idea that the principle wasarule of 
^ ^ ^ ^ , b e c a u s e t h a t would meanthat it wouldbe 
impossible to lay down rules on restricted participation, 
on limited accession,and on the exclusionof members 
of organizations set upbygeneral multilateral treaties. 
6. Perhaps those difficulties could be overcome through 
article 6 2 ^ , by setting upabody to which they could 
be submitted for solution. 
7. The Commission had taken theview that the prob
lem had beeninsufficiently investigated for any pro
posal on the subject to be included in the draft articles. 
The Conference should takeastep forward, and do so 
without delay. Unfortunately, the article 5 ^ now 
before the Committee was not entirely satisfactory. 
Nevertheless, the Conference should expressly and 
clearly recognize theprinciple of universality. Inthat 
connexion, it wouldbe helpful to consider whathad 
transpired at the previous session on the subject of 
treaties concluded between States and international 
organizations or between two or more international orga
nizations: theUnited Nationsshouldbeasked to refer 
the question to the International Law Commission. In 
order toobtain solemn recognitionoftheprincipleof 
universality, consideration should alsobegiventothe 
possibility that the Conference might makeadeclaration 
on the lines of that approved by the Committee of the 
Whole at the first session with regard to article 49,on 
the proposal of the Netherlands delegation. 

8. Mr. GALTNDO-POHL (El Salvador) said that 
treatiesgaverisetolegalconsequencesfor the parties 
and in international law they wereasource of obhga-
tions. They were based on the principle of mutual 
consent. During the discussion of article 2, the repre
sentative of Ecuador had stressed the importance of 
freedomof consent of theparties. Theconclusionof 
a treaty presupposed agreement between the parties 
which had taken part in the negotiations. With regard 
to the special situationof third States, article30 pro
vided thatatreatydid not create either obligations or 
rightsfor a third State without its consent. For the 
same reasons, it followed that third States could not by 
accession impose obligations ontheStates whichcon-
cluded the treaty. Articles 12, 31 and 32 of the draft 
Were based on the same doctrine of freely-expressed 
consent. The definition of the term ^treaty" in 
article2specifiedthatitwas an agreement concluded 
between States and requiring their consent. 
9. Thus the system of the draft was based on the prin
ciple of the consent of theparties. To say that all 
States could participate in general multilateral treaties in 
accordance with the principle of the sovereign equality 
of States would impair the principle of the free consent 
of States, since it would enable any State to accede to 
an agreement without the consent of the signatory par-
ties,which would be unable to prevent that State from 
participating in the treaty and would have to accept 
obhgations against their will. The reverse might even 
beprovidedfor — that a duly ratified general multi-
lateraltreatymightbeimposedonthirdStates which 
had originally refused to accede to it. 

10. Ar t i c l e5^made an exception to the principle of 
consent in the name of the principle of universality. 
If those two principles wereto exist sideby side, an 
attempt wouldhaveto bemade to see whether they 
could be reconciled. The principle of universality was 
apolitical principle of great value to the modern inter
national community. It wasaregulatory principle, not 
aconstituent principle of theinternationalcommunity, 
andtheUnited Nations hasnot succeeded in applying 
it. It was therefore acceptable asadesirableaim;but 
the question was whether it was possible to apply it 
without impairing theprinciple of the consent of the 
parties tointernational agreement. Inhisdelegation's 
view, it was possible to do so without impairing the one 
principle for the sake of the other, by means of specific 
decisions, as had been the case in certain recent treaties 
in which all States without exception, had been invited 
to participate. 

11. Much progress had been made by the international 
community in applying the political principle of univer
sality. But, although the principle was gaining ground, 
it could not take precedence over the principle of free
dom of consent. It was to be hoped that the principle 
of universality would become of general apphcation, but 
its introduction into the convention on the law of 
treaties in the abstract, asakind of blank cheque, would 
substantially modify internationalpractice where treaty 
obligations were concerned. It must be recognized that 
the international community was not yet ready to accept 
the automatic apphcation of that principle. Specific 
consent by the parties helped to promote its acceptance 
without imparing the principle of freedom of consent. 
12. The automatic application of the principle ofuniver-
sality would raiseaproblemof definition. The Con-. 
ferencewouldhavetofindasatisfactory definitionof 
general multilateral treaty; but the decision whether the 
subject-matter of atreaty was covered by the definition 
would rest w i t h ^ S ^ ^ ^ tiie time of negotiating a 
treaty. The negotiating States would have to consider 
whether they were drawing uparestricted multilateral 
treaty orageneral multilateral treaty. Later,adispute 
might arise with States which claimed to have the right 
to accede to it. Thatprocess was not very different 
from inviting States to participate in each individual 
case. 
13. Hisdelegationconsideredthatthequestionof the 
existenceof certainStates should notbera isedinthe 
discussion. Recognition was not an essential condition 
of the existenceof States;participationby aSta te in 
multilateral treaties or international conferences did not 
imply recognition. 
14. If it was desired to go a step further, recourse 
might be had to the International Law Commission's 
1962formula,whichprovidedthat every Statemight 
becomeapartytoageneral multilateral treaty^unless 
it is otherwise provided by the terms of the treaty 
itself or by the established rules of an international 
organization"/ That wording upheld the principle of 
an obligation accepted by consent. There was no doubt 

^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ , 
vol. H, pp. 167and 168, article 8. 
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that ,mthe interests of the international community, it 
was undesirable that any State should be excluded from 
matters which were of genuine importance to the whole 
world. Theprinciple of universality shouldbemain-
tained in international relationsin allcases wherethe 
interests of the international community as a whole 
were involved; but the best way of furthering that 
principle was to adopt it in each specific case, thus 
ensuring that contractualobhgations were not imposed 
on any State against its will. 

15. Mr. STREZOV (Bulgaria) said that the Bulgarian 
Government had already had occasion to state that the 
absence ofaclause on the right of all States to become 
parties to general multilateral treaties would be a 
seriousomission, and it regrettedthat article 8 of the 
1962 draft, which settled that problem more or less 
satisfactorily, hadbeen abandoned. Those misgivings 
were shared by many governments. The Bulgarian 
delegation considered it very important for the Con
ference to agree on a text affirming the principle of 
universal participation in general multilateral treaties. 
Such an agreement would contribute to the progressive 
development of international law and wouldopenthe 
door to the more rapid elimination of the many contro
versies arisingfrom other articles of the draft. General 
multilateral treatieswereinfactinaseparate category, 
and the problem of participation in those treaties 
warranted special treatmentinthe light of the principle 
of the sovereign equality of States. 
16. The existence of that category of treaties was 
confu^med by international practice, in which they were 
playmg an increasingly important part, since they gover
ned problems of general mterest to the entire community 
of nations and were intended tobe universally apphed. 
They represented an important factor inthecodifica-
tionanddevelopment of international law. Participa-
tionbyallStates in such treaties wasintheinterests 
of the international community asawhole. Moreover, 
every State had a legitimate interest in becoming a 
party to them. Theright of States toparticipatein 
them was closely linked with certain fundamental prin
ciples of international law, such as the principle of the 
sovereignequalityofStates,thedutyof States to co
operate with one another and the principle of the 
equality and self-determination of peoples. 
17̂  It wasarguedbysomethat theprinciple of uni-
versalparticipation in general multilateraltreaties was 
incompatible with the freedomof States to choose the 
partners with which they wished to establish treaty 
relations. That freedom was, of course, undeniable, 
but that was no reason for ignoring the no less justified 
rightof other States toparticipateinthesolutionof 
internationalproblems which affected their legitimate 
interests. To exclude certain States would be contrary 
tologic andto theinterests of theinternationalcom-
munity. From thelegalpoint of view, it wouldbe 
inadmissible to try to lay down rules of general intema-
tionallaw, in other words rules of universal apphca
tion, and at the same time to prevent certain States 
from helping to drawthemup. TheBulgariandele-
gationwasconvincedthat the principle of the univer
sality of general multilateral treaties was not at variance 

withareasonable interpretation of the principle of the 
freedom of States to determine for themselves how 
far they were prepared to establish treaty relations with 
other States. 
18. It had also been said that the inclusion of the prin
ciple of theuniversahtyof general multilateral treaties 
inthedraftcorlventionwouldbe contrary toexisting 
international practice, particularly within the United 
Nations. It was true that a large number of the 
generalmultilateraltreaties concluded under the auspices 
of the United Nations embodied restrictions designed 
to prevent certain States from participating in those 
instruments. That practice was motivated by con
siderations which had nothing to do with law or justice, 
but inrecentyears it hadbeen abandoned in several 
cases in which the principle of participation by all States 
had been adopted. The Conference should base its 
action on those examples, not onaretrograde practice 
which established discrimination between States and 
hampered the development of international law. 
19. The objection that the adoption of the principle of 
universality would create practical difficulties, not only 
in connexion with the participation of States not recog
nized by other contracting parties, but also with regard 
to the performance of the functions of depositaries, 
was unfounded. 
20. As the Secretary-General hadpointed out in his 
memorandum of 1950 ontherepresentationof States 
in the United Nations/ the practice with regard to 
multilateral treaties made a clear distinction between 
the problem of participation in general multilateral 
treaties and the problem of recognition. A State's 
participation inamultilateral treaty innowayprejudged 
the recognition of that State by all the other contracting 
parties. TheStates whichwereopposedto the prin
ciple of universahtywerefully aware of that fact and 
it was solely for pohtical reasons and in order to main
tain a discriminatory attitude that they preferred to 
adhere to their erroneous position and to assertthat 
participation was tantamount to recognition. In actual 
fact,those States were afraidthat the participationof 
certain States might facilitate their recognition. 
21. Theobjectionthat the adoptionof theprinciple 
of universality mightcause difficulties for depositaries 
was equally unconvincing. The difficulties arose rather 
from the discriminatory policy pursued by certain 
countries. The adoption of the principle of universal
ity would make it possible to eliminate those diffi
culties, since all States could participate in conferences 
drawing up general multilateral treaties and could 
therefore all become parties to those treaties. So far, 
treaties open to accession by all States had not caused 
difficulties for the depositary. 
22. The opponents of the principle of universahty had 
asserted that if atreaty were open to accession by all 
States, certain States would refuse tobecomeparties 
toi t , onthegrounds that theyhadnotbeenfreeto 
choosetheir partners, and that that would reduce the 

^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^ v ^ 5 ^ , d o c u m e n t 
SB1466. 
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number of contracting parties. That assertion, how
ever, was refuted by the wide participation of States in 
the Moscow Nuclear Test Ban Treaty and other similar 
instruments. 
23. His delegation considered that the principle of 
universality, which was so important for the progressive 
development of international law, for co-operation 
among States and for the future of the entire interna
tional community, should take its place in the draft. 
24. Accordingly, the Bulgarian delegation supported 
the eleven-State amendment, which would certainly lead 
to the elimination of all discrimination in regard to the 
accession of States to general multilateral treaties. 

25. Mr. SINCLAIR (United Kingdom) said that his 
delegation was opposed to the eleven-State proposal 
because it conflicted with the principle that States nego
tiating the text of a treaty were entitled to determine 
the scope of participation in that treaty. The negotiating 
States also had the right to know in advance who their 
potential treaty partners would be. 
26. Multilateral treaties varied enormously in their 
nature and their purpose. The fact that the French 
delegation had agreed to withdraw its amendments 
relating to restricted multilateral treaties, because of the 
difficulty of formulating special rules for that category 
of treaties, did not mean that no such category existed. 
Some multilateral treaties were regional in nature and 
concerned only States members of such regional orga
nizations as the Organization of American States, the 
Organization for African Unity, the Arab League, and 
the Council of Europe. Other treaties might be nego
tiated within a regional organization, but might be 
open for accession, under certain conditions, to States 
which were not members of that organization. Other 
treaties again might be negotiated within the framework 
of a general international organization and might be 
open for participation to the members of that organiza-i 
tion or related organizations. Certain treaties were 
negotiated at diplomatic conferences convened at the 
initiative of one or several governments and outside 
the international organization framework, as in the case 
of the 1954 Geneva Agreements on Indo-China or the 
Antarctic Treaty. 
27. The international community should have flexible 
techniques for dealing with matters of general interest. 
The right of passage through vital international water
ways, which was certainly a matter of general interest 
to the international community, might be based on 
treaties to which very few States were parties, but which 
were clearly intended to be for the benefit of third 
States. 
28. Moreover, the provision of the eleven-State amend
ment would be difficult to apply in practice. Some 
examples of general multilateral treaties could of course 
be identified, but experience had shown that it was 
virtually impossible to provide a precise definition of 
that category of multilateral treaties. 
29. The essence of the problem lay in the fact that 
the members of the international community of States 
had differing views on the question of what territorial 
entities constituted States. 

30. Many representatives who had spoken in the debate 
had based their views on the assumption that all entities 
whose status was in dispute must be considered as 
States if they asserted a claim to statehood. But must 
every claim to statehood by a territorial entity, whatever 
its nature, and irrespective of the means by which it 
might have temporarily attained sufficient de facto 
control over a piece of territory, be accepted? Certainly 
not. Everyone knew that beyond the area of Central 
Europe to which the Polish representative had drawn 
the Committee's attention, there were other controver
sial régimes seeking to thrust their way into the inter
national community of States. Was it seriously 
suggesed that régimes and entities of that nature had 
the right to participate in general multilateral treaties? 

31. A number of representatives had spoken of the 
alleged discriminatory nature of the customary practice 
whereby accession to general multilateral treaties was 
open to States members of the United Nations and the 
specialized agencies and to States which the General 
Assembly decided specially to invite. But the fact was 
that the international community lacked an independent 
organ which could determine objectively in a particular 
case whether a territorial entity whose status was in 
dispute had the attributes of statehood. As there was 
no such organ, it was reasonable that the main political 
organ of the United Nations should decide so difficult 
an issue. 

32. The Conference must base itself on customary law 
and existing practice. There could be no doubt that 
State practice and the practice of international orga
nizations was based on the principle that negotiating 
States had full freedom of contract and were free to 
determine which States or other subjects of international 
law were entitled to become parties to a treaty which 
they proposed to conclude. The principle of freedom 
of consent, which had been mentioned in connexion 
with article 2, should also apply to the choice of treaty 
partners. 

33. The problem raised in the eleven-State amend
ment was not fundamentally a problem of the law of 
treaties. It was merely one aspect of a wider question 
deriving from the nature of the international commu
nity and from the means whereby territorial entities 
whose status was in dispute were admitted to that 
community. The methods devised by the international 
community to solve that question were not perfect, 
but in an imperfect world, and in the present state of 
international relations and of the organization of the 
international community, the customary formula on 
participation — the so-called Vienna formula — offered 
ample guarantees that entities which were not members 
of the United Nations or of the specialized agencies, 
but which were nevertheless recognized as States by the 
majority of the international community would be 
accorded the opportunity to participate in general multi
lateral treaties. 

34. Mr. SHUKRI (Syria), introducing a new proposal 
for an article 5 bis (A/CONF.39BC.1/L.388 and 
Add.l), said that the sponsors of the amendment, after 
listening to the arguments advanced during the discus-
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sion, hadreachedthe conclusion thatthemajority of 
States were infavour of theprinciple of universality. 
The main objections raised had related to points of 
detail,suchasthedesirabilityof drawingadistinction 
between general multilateral treaties and ordinary multi
lateral treaties, or the possibility of defining general 
multilateraltreaties. 
35. Inaspirit of concihation and in order to facilitate 
ageneralagreementontheproblem, Algeria, Ceylon, 
Hungary, India, Mongoha, Poland, Romania, Syria, the 
Ukrainian Soviet Socialist Republic, the United Arab 
Repubhc, the United Repubhc of Tanzania,Yugoslavia 
and Zambia had submittedanew draft of a r t i c l e 5 ^ ^ 
which replaced the previous proposal (ABCONF.39B 
C.lBL.74andAdd.land2). 
36. It was undeniable that every Statehad theright 
toparticipateindrawing up treaties whichestablished 
general norms of international law,fornoState could 
be bound by such norms without its consent. That 
principle was clearly stated in Article 38 of the Statute 
of the International Court of lustice. Again, the right 
of every State to participate in drawing up treaties 
govemingproblemsofconcemtothe community a sa 
whole could not be disputed. 
37. The new proposal contained no definition or state
ment of abstract principles. 

38. Mr. ALVAREZ TABIC (Cuba) said that the Con
ference was discussing what might be called the consti-
tutional law of treaties and it was therefore logical that 
thefuture conventionshouldbe opento accessionby 
everyStatewhichdesiredto accedetoit, without any 
discrimination. 
39. Any decision concerning the right of States to par
ticipate in establishing international treaty relations 
must be based on the principle of universality. Co
operation amongStates made it necessary that multi-
lateralconventionsshouldbeopentoaccessionby all 
States, and that had in fact been envisaged by the Inter
national Law Commission in thel962 draft. 
40. Absoluterecognitionof theprinciple of universal
ity was essential for the progressive development of 
international law. The nature of certain conventions 
cahed for the adoption of the principle of universality, 
because those conventions established international 
relations which affectedthewhole of mankind, audit 
was illogical that, when the rights and obligations 
arising from such relations werebeing defined, allthe 
members of the international community should not all 
have therighttoparticipate, in accordance withthe 
principle of sovereign equahtycontained in theUnited 
Nations Charter. 
41. Acharacteristic of contemporary international law 
was its trend towards universality and it was impossible 
to deny the existence of certain socialist States,which 

^Theproposalread: 
^Insert the following new article between articles5and 6: 

^Fvery State has the right to participate inamultilateral 
treaty which codifies or progressively develops norms of 
general international law or the object and purpose of 
which are of interest to the international community of 
States a sawholeB" 

were subjected to arbitrary discrimination as a result 
of pressure exertedby certainPowers, althoughthey 
fulfilled all the necessary conditions legally entitling 
them to form part of the community of sovereign States. 
42. It had been pointed out that the eleven-Power 
amendment (ABCONF.39BC.1BL.74 and Add.1 and 2) 
didnotincludeanydefinitionofageneral multilateral 
treaty, butthere wereother amendments, suchas the 
Syrian amendment (ABCONF.39BC.1BL.385), which 
clearlyindicated all the elements whichwould make it 
possible to identify suchatreaty. 
43. Furthermore,theissuewasnotthedefinitionof a 
general multilateraltreatybuttheabsoluterecognition 
of the principle of universahty. 
44. His delegation would therefore vote for the amend
ment (ABCONF.39BC.lBL.388andAdd.l). 

45. Mr. FRANCIS(Iamaica) saidthat he could not 
yet express an opinion on the new article5^proposed 
by Syria, atlhoughhe didnot thinkit differedmuch 
from the text previously submitted (ABCONF.39BC.1B 
L.74andAdd.land2). 
46. In his delegation's view, there was a very clear 
distinctionbetweenthepohticaldesirability of securing 
the widest possible participation in general multilateral 
treaties and the establishment of aperemptory norm 
laying down an absolute right of participation. 
47. The Czechoslovak delegation had submitted an 
amendment to article 12 (ABCONF.39BC.1BL.104) at 
the first session of the Conference. Notwithstanding 
that amendment, if article 5 ^ was accepted in its 
existing form^there would bealackof balance inthe 
structure of the convention. In the first place, the 
proposed article conflicted with article 30,which stated 
"Atreatydoesnotcreateeitherobligationsor rights 
for athirdStatewithoutitsconsent". The right to 
participate in ageneralmultilateraltreaty shouldnot 
be absolute;it shouldbe derived fromtheprovisions 
of the treaty itself or from the general wish of the 
parties. 
48. Secondly,article5^also seemed questionable in 
the light of article 15, which imposed obligations on 
the States concerned before the treaty had been ratified, 
accepted or approved and evenbeforeit hadentered 
into force. Rights entailed obligations, and article 
5 ^ , insofar as it made no provision regarding the 
obligations mentioned in article 15, was very much 
open to question. 
49. His delegation would therefore be unable to support 
the proposal fo ranewar t i c l e5^ . 

50. Mr. PELE (Romania) said that his delegation was 
oneof the sponsors of the proposed new article5 ^ 
(ABCONF.39BC.1BL.388 and Add.l) and of the 
amendment to article2concerningthedefinitionof a 
general multilateral treaty (ABCONF.39BC.1BL.19B 
Rev.l) which was still before the Committee. It 
therefore attached particular importance to the question 
of the right of every State to participate inamultilateral 
treaty whose object was the codificationor progressive 
development of general intemationallaw, and in any 
other treaty of general apphcation. Those treaties 



Eighty-ninth meeting-^15 April 1969 241 

formedaseparatecategoryof international agreements 
whichvery properly took accountof the expansionof 
inter-State relationships in the modern world. Wheth
er they were called general multilateral treaties, 
treaties of universal interest or treaties of universal 
application, such agreements must be open to all States, 
since they all containedprovisions intended to ensure 
the rule of law and justice among nations and to satisfy 
the common interests of all States, and the interests 
of international peace, security and co-operation. That, 
moreover,was the spirit of the United Nations Charter, 
as Article 2(6) of the Charter showed; and the univer
sality of the Charter was undoubted. The purposes 
andprinciples of the Charter wereinfact the source 
of suchtreaties,theaimof whichwastopromotethe 
right of peoples to self-determination, equal rights, 
non-interferenceintheinternal affairs of other States, 
and respect for national sovereignty and independence. 
51. State practice confirmed beyond all doubt the exis
tence of suchacategoryoftreaties,open to all States. 
Many collective or universal conventions had been con-
cludedtowards theendof thenineteenthcentury and 
at the beginning of the twentieth, such as the 1883 
Union Convention of Paris for the Protection of Indus
trial Property, the 1904 International Agreement for 
the Suppression of theWhiteSlaveTraffic,the 1907 
Convention concerningthe Laws and Customs ofWar on 
Land, and the 1928 GeneralTreatyforRenunciation 
of War as an Instrument of National Policy. They all 
containedprovisions allowing any non-signatory State 
to accede to them. Similarly,more recent conventions, 
such as the 1949 International Convention for the 
Northwest Atlantic Fisheries, thel952 Universal Copy
right Convention,the 1951 International Plant Protec
tion Convention and others, were open to accession 
by all States. Those conventions, either in their 
preamble or in their initial articles, affirmed the univer-
salityof their objects and purposes. 

52. TheUnited Nationspracticeof restricting partici
pation in treaties of universal interest seemed no longer 
to satisfy theprinciple of universality, as was shown 
by certain recent international agreements concluded 
under United Nations auspices such as the 1968 Treaty 
on the Non-Proliferation of Nuclear Weapons, the Outer 
Space Treaty and the Agreement on the Rescue of 
Astronauts. 
53. The International Law Commission made extensive 
reference to general multilateral treaties as a firmly 
established institution of public international law. That 
wasevident from its commentaries to the draft articles 
such as paragraph (12) of the commentary to articles 16 
and 17, paragraph (2) (̂ ) of the commentary to 
articles 27and28,paragraph (20) of the commentary 
to article 28, paragraph (1) of the commentary to 
article 29, paragraph (2) of the commentary to 
article 30, paragraph (4) of the commentary to 
article 50 and paragraph (7) of the commentary to 
article 57. 
54. Nor had eminent publicists been slow to recognize 
the universal applicability of such treaties in their 
writings, for example, Paul Renter in ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ , 1963, Charles R o u s s e a u m ^ ^ ^ ^ ^ ^ ^ 

^ ^ , 1965, and Max Sorensen in the ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ which appeared under his edi
torship in 1968. That being so, the Conference should 
affirm the principle of the universality of treaties,which 
sought tobind allStates a n d w e r e ^ ^ ^ ^ ^ ^ the 
legal instrument of universal co-operation. The 
Romanian delegation could not endorse the view of 
those who feared that what they cafledthe^unilateral 
participation" of some States in multilateral treaties 
restricted freedomof consent tobeboundbyatreaty , 
mother words the sovereignequality of States. The 
universal treaties which he had cited as examples 
testifiedtothecontrary, andthe convention incourse 
of preparation would containaserious gap if it remained 
silent on general multilateral treaties. 

55.Mr.MOLINAORANTES (Guatemala) said that 
his country, which was resolutely anticolonialist, had 
always adopted an extremely liberal attitude towards 
the admission to internationalorganizations of the new 
political entities born of decolonization. But Guate
mala, bothintheUnitedNations and in the Organi
zation of America States, had always reserved its posi
tion with respect to would-be States which, with the 
help of Powers outside the American continent, 
attempted to establish themselves on territories forming 
an integral part of certain American republics and 
claimed by those republics. In the resolutions adopted 
by theUnited Nations General Assembly onthe crea
tion of new States,which were based on the application 
of the principle of self-determination, Guatemala had 
always introduced aproviso that such entities should 
only be allowed tobenefitfromtheapplicationof that 
principle if they did not form an integral part of Ame-
ricanterritories. Moreover,the Charter of theOrga-
nization of American States had been amended inthat 
sensebytheProtocolof Buenos Aires, 1967,^ which 
providedthatno newmembercouldenterthat Orga
nization if it wasthesubjectof aterritorialclaimby 
any country on the American continent. 
56. His delegation feared that the article 5 ^ pro
posed at the first session of the Conference might 
conflict with those General Assembly resolutions and 
international conventions. In order not to open the 
door to would-bepolitical entities whoseintemational 
status was opento dispute, his delegation wouldvote 
against a r t i c l e 5 ^ , even in the form just proposed by 
the Syrian representative,whichinnowaydisposed of 
the substantive difficulties which that article raised. 

57. Mr. HUBERT (France) said he had some difficulty 
incoming to adecisiononthenewwordingof article 
5 ^ submittedby the Syrianrepresentative, but his 
impression was that the new text did not differ basically 
fromtheoldoneinasmuchasitmaintainedtheprin-
cipleoftheuniversahty of general multilateraltreaties 
and was merely trying to define them. 
58. Though the French delegation appreciated some of 
the arguments put forward by supporters of article 
5 ^ i n t h e f o r m i n w h i c h it hadbeen introduced at 
the first session, it concurred with the view that the 

p r o t o c o l of Amendment to the Charter of the Organisation 
of American States (Washington, O.C.,^anAmericanUnion). 
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article was untimely. He would n o t g o over a l l the 
arguments against the article, but he would observe that 
the members of the International Law Commission, 
highly qualified and independent persons who were en
tirely uninfluenced by political considerations had, after 
a lengthy andthoroughdebate, concluded that it was 
hard to findasatisfactory way of defining general multi
lateraltreaties, and that it was not possible t o d r a f t a 
generalprovision for inclusion i n thed ra f t articles on 
the r igh to f Statesto becomeparties to suchtreaties. 
In the French delegation's opinion the Commission's 
attitude carriedconsiderableweight. 

59. Another weighty argument against a r t i c l e 5 ^ w a s 
the very nature of the Conference; it had been convened 
by the General Assemblyof theUnited Nations aud i t 
was only right therefore that it should conform to 
United Nations practice. Except foravery few treaties, 
such as the Outer Space Treaty, it was part of the 
customary l a w o f t h e U n i t e d N a t i o n s t o r e p r o d u c e i n 
technical conventions such as that which the Conference 
wasnow preparing certainclauses which hadbecome 
usual sincetheViennaConference of 1961 on Diplo
matic Intercourse and Immunities and theVienna Con
ference of 1963on Consular Relations. There was no 
n e e d t o m a k e a n y c h a n g e i n w h a t was known a s t h e 
"Vienna c lause" ,by which participation inaconven-
tion was open to five classes of State, namely States 
Members of theUnited Nations, States members of the 
specialized agencies,States parties to the Statute of the 
International Court of lustice, States members of the 
International Atomic Energy Agency, and States invited 
by the General Assembly itself t o b e c o m e a p a r t y to 
the treaties in question. That was a broad, liberal 
and flexible formulation, inasmuch as it closed no door 
finally. TheConference should follow it to the letter 
in drawing upthef inalc lauses of theconventionand 
observe its spirit in the case of"general"multi lateral 
treaties concluded in the future. It wouldbe unfor-
t u n a t e t o b e c o m m i t t e d i n t h e f u t u r e b y anautomatic 
universality clause which would prevent States from 
choosing their treaty partners freely. Conventions open 
to all States, of which the Romanian representative had 
given examples, were conventions on very specific 
matters, and their universahty derived from their specific 
character. TheConferenceshould takecare toavoid 
signmgablank cheque which would amounttoadefinite 
infringement of State sovereignty. The French delega-
t i o n w o u l d v o t e a g a i n s t a r t i c l e 5 ^ . 

60. Mr .SMEIKAL (Czechoslovakia) said that at the 
first session the Czechoslovak delegation had supported 
theuniversahty rule, theprinciplethat all States par
ticipated in the creation of international law. The 
international community should strive to ensure that 
al lStatesbecamepart iestotreatiescodifyingor deve
loping the general rules of international law. One 
illustration was the importance of the Covenants on 
Human Rights and the effect that would beproduced 
by the possibility for all States to become parties to 
them. 

61 . He would not rehearse the arguments for and 
against the proposal, since the positions of principle 
were well knownand it seemed hardly likely that the 

debate, whichwas limited to thetheoreticalquestions 
of universahty, would introduce any really new 
elements. That d i d n o t m e a n thattheCzechoslovak 
delegationwasnotfohowingthediscussionwithgreat 
attention or that it considered the discussion itself 
useless. 
62. Indeed, one of the reasons why the discussion could 
not be said to be pointless was that the problem of uni
versahty presented itself to different delegations in 
different contexts. In the Czechoslovak delegation's 
view,the progress which the adoptionof article 6 2 ^ 
and article 5 ^ wouldbring about wouldmost cer
tainly mark an important stage in the relationships 
between States. For,although it might not be immed
iately apparent, there wasarelationship between article 
5 ^ a n d article 62 ^ , w h i c h was generally recognized 
and decisive;onlyareal attempt at mutualunderstan-
ding and agreement would make it possible toachieve 
the genuine progress in that respect which was the very 
object of the Conference. Without such an attempt, 
any decisions reached by voting alone would only repre-
sentaPyrrhic victory. 

63. Some delegations maintained that they could not 
accept any solution that might entailamodificationof 
principle concerning the recognition of some other 
State. His delegationwasnot at a l l su re tha t article 
5 ^ would have any such effect. It held, indeed, 
that a r t i c l e 5 ^ c o u l d not be interpreted in that sense. 
It supported without the least reservation the new text 
submitted by the Syrian representative in a spirit of 
compromise at that meeting. It was ready t o t a k e a n 
active part in any attempt to findacompromise formula 
that would leadto theacceptanceof theideasunder-
I y i n g a r t i c l e s 5 ^ a n d 6 2 ^ . 
64. In that spirit, and in order to meet the points 
raised by the lamaican representative concerning the 
amendment to article12 submitted by the Czechoslovak 
delegation at the first session (ABCONF.39BC.1B 
L.104), he would withdraw that amendment if any 
article on lines similar to those proposed for article 
5 ^ w a s adopted. 

The meeting rose at 12.55 p.m. 

NINETIETH MEETING 

Wednesday, 16 April 1969, at 10.55 a.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new article 5 bis (The right of participation 
in treaties) {continued) l 

1. Mr. KUDRYAVTSEV (Byelorussian Soviet Socialist 
Republic) said that on the basic question who had the 

i For the new text (A/CONF.39/C.1/L.388 and Add.l), 
see 89th meeting, footnote 4. 
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right to participate in a multilateral treaty which 
codified or progressively developed norms of general 
international law or the object and purpose of which 
were of interest to the international community of States 
as a whole, his delegation held a clear and definite posi
tion: it would like all States to participate in such 
treaties in accordance with the principle of their sove
reign equality, since those were the treaties which 
nowadays increasingly opened the way to the general 
settlement of the most important international problems. 
It was through general multilateral treaties of that kind 
for example, that the vital question whether a nuclear 
war might or might not occur was currently being settled 
at the international level. AU States should therefore 
be drawn in to participate in such treaties, which should 
be binding on them, so that no country would be pre
vented from playing its part in achieving the universal 
aim of promoting world peace. It would be manifestly 
illogical to prevent any State whatsoever from partici
pating in a treaty on disarmament, or a treaty on the 
prohibition and liquidation of nuclear weapons. 

2. All States were sovereign and therefore had equal 
rights. No one was entitled to deprive a State of its 
inalienable right to participate in general multilateral 
treaties. The Byelorussian SSR, which celebrated on 
1 January 1969 the fiftieth anniversary of its existence 
as a sovereign sociahst State created as a result of the 
wise national policy of the great Lenin, had always 
respected the principle of the equality and sovereignty 
of all States. 
3. There were, unfortunately, certain Powers which 
were unwilling to acknowledge either the interests of 
mankind or the sovereign equality of States. The 
opponents of the principle of universahty advanced 
" theories " which could only be harmful. Thus, the 
American jurist Jessup, in his work entitled The Use of 
International Law, advocated producing a law of the 
" selective community " of States and went so far as to 
classify States as he thought fit. In Western Germany, 
Leibholz in his work entitled Zur gegenwartigen Lage 
des Vôlkerrechts said that before it was possible to 
speak of an " international legal community " there 
must be a " minimum consensus of ideology, which did 
not exist at the present time". That was an attempt 
to carry over into inter-State relations the ideological 
struggle current in the world. There could be no 
compromise on questions of ideology, but the existence 
and development of norms of international law were 
in no way governed by differences in ideologies but by 
the need to live in peace and to co-operate in accor
dance with the principles of the United Nations Charter. 

4. That was the need which should govern the Cenfer-
ence in working out the convention on the law of 
treaties; in other words there should be mutual 
agreement to recognize the rules for the establishment 
of normal relationships between States with different 
political, economic and social systems and for the 
strengthening of peace between them in the interests of 
the whole of mankind. 
5. The Western Powers, however, were violating the 
recognized principles of international law one after 
another. They were violating the right of peoples to 

share in the development of the norms of international 
law. By their attempts to keep certain socialist 
countries out of international conferences they were 
violating the principle that general ,multilaetral treaties 
must be drawn up in the full light of day. The Con
ference should ignore such selfish attempts and was in 
duty bound to take as its basis the aims of the United 
Nations Charter in order to make the consolidation of 
peace the fundamental principle of ah international 
relationships. 

6. Article 5 bis would give expression to the principle 
of universality and was thus a proper and a feasible 
response to that need. Any discriminatory formula
tion would be an artificial structure which could never 
become a norm of international law. The Byelorussian 
Soviet Socialist Republic was firmly opposed to ah dis
crimination, and that was the principle which would 
dictate its attitude towards the convention on the law 
of treaties. Universality was a fundamental necessity 
of the development of international law, including the 
law of treaties. Many treaties, such as the 1963 
Moscow Treaty banning Nuclear Weapon Tests in the 
Atmosphere, in Outer Space and Under Water, the 
Treaty on Principles Governing the Activities of States 
in the Exploration and Use of Outer Space, and the 
Agreement on the Rescue of Astronauts were based on 
the principle of universality. Similarly, many resolu
tions of the United Nations General Assembly were 
appeals to all States, such as the resolution condemning 
South Africa and Portugal for their policy of apartheid 
and racial discrimination adopted at the twenty-third 
session of the General Assembly.2 Similarly, on 
8 October 1968, the Netherlands, in connexion with the 
draft Declaration on social development, had stated3 

that in principle the proposed declaration should be 
of a universal nature and be acceptable by and appli
cable to all countries. 

7. Certain representatives, including those of the Fede
ral Repubhc of Germany and the United Kingdom, had 
advocated the adoption of what was called the 
" Vienna formula ", by which general multilateral 
treaties were open to all States Members of the United 
Nations, members of the specialized agencies or of the 
International Atomic Energy Agency, States Parties to 
the Statute of the International Court of Justice, and 
any other States invited by the General Assembly of 
the United Nations to become a party. That was a 
discriminatory formula, and hence a harmful one; for 
if a State achieved independence in Africa, Asia or 
Latin America, and, owing to lack of time, it was not 
yet a member of the United Nations, it would have 
to wait until the General Assembly of the United 
Nations met in order to participate, if the case arose, 
in a conference drawing up an important multilateral 
treaty to which it might have wished to be a party. 
That would be tantamount to violating the sovereign 
rights of the new State, and that was a situation which 
the Byelorussian Soviet Socialist Repubhc could not 
accept. Only the acceptance of the principle of univer-

2 Resolution 2446 (ХХШ). 
3 A/7235/Add.l. 
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sality would make it possible fuhy to respect the sove
reign equality of States andto strengthen equity and 
legitimacy in international relationships. Consequently, 
the Byelorussian Soviet Sociahst Repubhc umeservedly 
supported the new a r t i c l e 5 ^ . 

8. Mr. WARIOBA (United Repubhc of Tanzania), 
speaking as one of the sponsors of draft a r t i c l e 5 ^ i n 
its revised version (ABCONF.39BC.1BL.388andAdd.1), 
said he had fohowed the discussions with keen interest 
and had noted that the objections voiced had been 
directed not at the principle of universahty but at the 
difficulties to which it gave rise. The mainproblem 
wasthereforeto try and findawayout of those diffi
culties. 
9. He appreciatedthedifferencesthat existed between 
States orgroups of States,but it was unfortunate that 
those differences should be given more importance than 
the principle now under consideration. It was parti
cularly unfortunate that the arguments both for and 
against the principle of universal participation in 
treaties — a principle which vitally affected mankind 
as a whole — should have been dictated to such an 
extent by the interests of pohtical blocs. 
10. In international relations, there were certain matters 
which should override ah individual or group interests, 
and participation in general multilateral treaties was one 
ofthem. In the interests of security and of international 
co-operation, it was necessary for every State to conform 
to certain rules of intemationallaw; it was therefore 
unfair to expect aState to fulfil its obhgationsinthat 
respect if, at the same time, it was denied certain 
essential rights such as the right to participate in general 
multilateraltreaties. 
11. He ô̂ d not wish to enter mtoadetafled examination 
of the objections raised against a r t i c l e 5 ^ , since they 
had already been adequately dealt withby anumber 
of representatives, particularly the Pohsh representative; 
but he would like to refer to one or two points. 
12. Some representatives considered that it was so 
difficult to define the term"general multilateral treaty" 
that it would be better not to include in the draft 
convention an article on the universal right to participate 
in such treaties. The United Repubhc of Tanzania was 
one of the sponsors of an amendment to article 2 
(ABCONF.39BC.lBL.19BRev.1) which sought to define 
the term "general multilateral treaty". He was 
convinced thatasatisfactory definition was feasible and 
he wasquite prepared to co-operate in any attempt to 
formulate it. For that reason he hadjoined the spon
sors of the proposed new ar t ic le5^which contained 
allthe elements essential toatreaty that should be open 
touniversalparticipation. 
13. It had alsobeen said that the term"State"was 
ambiguous and that it might ahow any entity to become 
aparty toatreaty. That wasastrange argument to 
put forward in connexion with a r t i c l e5^ , because the 
term "S ta te" had been used throughout the draft 
articles and hadnot raised any difficulty sofar. Hiŝ  
delegation understood the term "Sta te" to mean 
nothing but a sovereign State. However, if certain 
delegations found genuine difficulties with that concept, 

he was sure that it would not be beyond the abihtyof 
the Committee to clarify it further. 
14. Theviewhad alsobeen expressedthat participa-
tionin the same treaty could amount to recognition. 
That argument too wasafallacy,but the advocates of 
article 5 ^ were quiteprepared to adopt a flexible 
attitude; the Conmhttee had facedasimilar problem in 
connexionwitharticle 60, and inaspirit of goodwill 
it had approved article 69 ^ . Perhaps it wouldbe 
possible, with regard to article 5 ^ , to work out a 
compromise on the pattern of article 6 9 ^ . 
15. The opponents of a r t i c l e 5 ^ h a d put forward an 
argument which they regarded as even stronger, namely 
that a r t ic le5^would deprive States of their right to 
choose their treaty partners. In fact, that argument 
wastheweakestof all. No State couldofcoursebe 
forcedtohave acontractualrelationshipwith another 
if it did not wish to, but that did not justify preventing 
the latter State from participating in a treaty which 
vitally affected it and mankind as a whole. There 
already existédexamples of treaties which established 
that type of relationship. It had been claimed by some 
that those were special treaties. In fact, they were 
special precisely because they dealt with matters of 
vital importance to the whole internationalcommunity. 

16. Moreover, if the argumentoftherightto choose 
treaty partners was carried to its logical conclusion,an 
absurd situation arose: under the so-called Vienna 
formula, States Members of the United Nations and 
the specialized agencies and States Parties to the Statute 
of thelntemationalCourtof Justicewouldparticipate 
automaticahy in the treaties in question. Could it really 
be said that every one of the States represented or 
entitled to be represented at the present Conference 
would be ready to have ah the other States represented 
at the Conference as treaty partners? They would cer
tainly not do so as aresultof free choice,but simply 
because ah the States represented at the Conference 
subscribed to the ideals of the United Nations Charter. 

17. In any case, the draft articles provided sufficient 
flexibility toenabletwo ormoreStates toparticipate 
in the same treaty without that treaty necessarily creating 
a contractual relationship between them, since under 
theprovisions dealing with reservations, two or more 
States couldparticipateinthe same treaty even if one 
or more of them strongly objected toareservation for
mulated by another State. 
18. The opponents of article 5 ^ also invoked the 
Charter of theUnited Nations against the principle of 
universahty, arguing that Article41aid down conditions 
for membership of the United Nations and that the 
General Assembly had the right to invite non-members 
of the United Nations speciahy to participate in treaties. 
But, in Article 2(6), the Charter gave pride of place to 
international peace and co-operation, and general multi
lateraltreaties were necessarilyconcemed with matters 
vital to the maintenance of international peace and co
operation. The question of admission to theUnited 
Nations had nothing to do with participation in treaties. 
19. The attitudeof theUnited Repubhcof Tanzania 
on the whole question was both firm and flexible: firm 
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in the belief that the principle of universal participation 
should find a place in the convention on the law of 
treaties, and flexible in that it was ready to accept a 
formulation of that principle in a manner calculated 
to remove the misgivings voiced by a number of repre
sentatives, provided the principle itself was left unim
paired. 

20. Mr. SAMAD (Pakistan) said that it had always 
been the policy of the Government of Pakistan to main
tain friendly relations with all States of the world 
community regardless of their political, social or econo
mic structure. His delegation therefore took the view 
that participation in general multilateral treaties which 
dealt with matters of general interest to the international 
community should be open to all States in accordance 
with the principles of sovereign equality, universahty 
and non-discrimination. 
21. In his view, mere participation by an otherwise 
unrecognized State in a general multilateral treaty could 
not in any way be taken to mean or imply its recognition. 
Recognition in international law was a deliberate formal 
act from which certain juridical consequences flowed. 
Thus on that point, the misgivings expressed by certain 
representatives — misgivings which were in fact based 
largely on political considerations — had no basis in 
law. 
22. The International Law Commission, in article 8 of 
its 1962 draft,4 had made provision for the participation 
of all States in general multilateral treaties; but the pro
vision had later been dropped for a number of reasons 
in favour of the so-called Vienna formula. The discus
sions that had taken place had not convinced him, 
however, that it would be inadvisable to make provision 
in the convention on the law of treaties for the partici
pation of ah States and he was in favour of the new 
article 5 bis now before the Committee (A/CONF.39/ 
C.1/L.388 and Add.l). 

23. The new text obviated the need to define " general 
multilateral treaty " in article 2 as proposed in the 
Syrian amendment (A/CONF.39/C.1/L.385). 
24. The principle of universality could be proclaimed 
either in the convention itself, in article 5 bis, or in a 
separate declaration, as had been done in connexion 
with article 49. On that point, his delegation had an 
open mind, but it hoped that the Committee would be 
inspired solely by legal considerations and would decide 
in favour of the principle of universahty. 

25. Mr. TSURUOKA (Japan) said that although his 
delegation understood the good intentions and sincerity 
of some of those States which favoured the insertion of 
article 5 bis in the convention, it found the proposal 
untenable in theory and unworkable in practice. Some 
speakers had given the impression that the essential 
element in the proposed article was the principle of 
universality, and that those who subscribed to that prin
ciple should support article 5 bis. In actual fact, it was 
not a question of the principle of universality but of 

4 See Yearbook of the International Law Commission, 1962, 
vol. П, pp. 167 and 168. 

how to secure the participation of the maximum number 
of States when, in the view of the parties to the treaty, 
its nature and its object and purpose made it appropriate 
to do so. Surely the right answer to the question could 
not be to give a third State the right to participate in a 
treaty which it claimed to be one of universal apphca
tion. It was the will and intention of the parties which 
should prevail. Since a treaty was an international 
agreement concluded between States, it was the will of 
the States involved which should play a decisive role in 
determining the extent to which a treaty should be open 
to accession by third States. If the negotiating States 
wished to open a particular treaty to ah States, they 
were always free to do so. 

26. The Japanese delegation found that the constant 
practice of States had always been to leave the question 
of the participation of States to be decided by the parties. 
When those drafting a treaty had thought it appropriate 
to open it to the entire international community because 
of its nature and object, that had been done. There 
was no reason to depart from established practice which 
had proved satisfactory, by making, in effect, each third 
State a judge on the point whether a treaty was of the 
kind that should be open to ah States, as was proposed 
in documents A/CONF.39/C.1/L.74 and Add.l and 2, 
and A/CONF.39/C.1/L.388 and Add.l. 

27. Where the negotiating States had agreed that a par
ticular treaty should be universally apphed, it would 
then be asked what formula should be adopted to secure 
its universal application. On that point, his delegation 
considered that what was known as the Vienna formula 
adequately met the purpose. It had been said that that 
formula was unduly restrictive, but that was not neces
sarily the case; it provided that a convention should 
be open for signature or accession by ah States Members 
of the United Nations or of any of the specialized 
agencies or of the International Atomic Energy Agency, 
States Parties to the Statute of the International Court 
of Justice, and any other State invited by the General 
Assembly of the United Nations to become a party to 
the convention. The effect of the formula was thus not 
only to open the convention to all States formally recog
nized by the international community but also to entitle 
every State to become a party if the General Assembly 
of the United Nations found by objective judgement 
based on a majority decision that it should be invited 
to do so. The Vienna formula was therefore perfectly 
compatible with the principle of universahty and over
came all technical difficulties. On the other hand, the 
United Nations Secretariat had admitted that the formula 
proposed in article 5 bis, would tend to raise a whole 
series of technical difficulties. That formula would 
create problems rather than solve them. His delegation 
therefore considered it preferable that the proposal to 
include article 5 bis in the convention had better be 
dispensed with. 

28. Mr. YRJÔLÀ (Finland) said that his delegation had 
carefully studied the proposed new article 5 bis, the 
effect of which, according to the explanations given by 
its sponsors, would be to enlarge the field of apphcation 
of international treaties of major importance. The 
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Finnish delegation was well awareof theimportance 
of the principle of universahty and thought that the field 
of apphcation of multhateral treaties regulating questions 
ofconcemto ah oralarge majority of States should be 
widened as much as possible. It had doubts, however, 
about whether the right to participate in some multila
teral treaties in the mannerproposed might not upset the 
stability of international treaty relations between States. 
29. The Finnish delegation's attitude was based on the 
generahy accepted principle that the right to participate 
inatreaty rose from the principle of State sovereignty, 
under which States should be free to decide whether or 
not they wished to concludeatreatywithother States. 
In other words,aState should, in principle,be entitled 
to express its opinion about participation when negotia
ting or concludingatreaty or when another State wished 
tobecomeaparty to it subsequently. If theconven-
tionweretocontainaclause stipulating that the con
tracting parties were bound to ahow any State to parti-
cipate inatreaty,it would be an exception to the inter
national lawof treaties andto thefundamentalright 
of States to choose their partners in treaty relations. 

30. Therewas also a lackof precision inthenotion 
ofamultilateral treaty. Itwouldbe impossible to avoid 
varying interpretations of the scope of that category of 
treaties, thus creatinguncertainties which would be a 
source of conflict between States. Furthermore,when 
therewasnointemationalbody abletodecidefinahy 
which treaties were to be regarded as multilateral 
treaties of the special kind referred to,the decision was 
left in cachease to individual States. In other words, 
theproposedprocedure enabled a State tobecome a 
party toatreaty simply by stating that it regarded it as 
a multhateral treaty of that special character. The 
principle of suchaunilateral decision was unacceptable. 
It wasalso obvious that theadoptionof the proposed 
procedure would lead to practical difficulties which 
would beasomce of undesirable disputes between States. 
In that connexion, avery difficult position might arise 
foradepositary which had to decide whether the entity 
regardingitselfasaState and attempting to deposit an 
instrument of accessiontoatreatywasreahyaState. 

31. Difficulties might also arise in applying the proposed 
a r t i c l e 5 ^ t o treaties concluded under the auspices of 
certain international organizations, for example, those 
concluded on the initiative of the International Labour 
Organisation,where the operation of the treaty wasto 
some extent supervised by that organization. How 
could such supervision be extended to States which were 
notmembersof thelLO andbecamepartiestothose 
treaties on the ground that they were multhateral treaties 
belonging to the special category in question? 

32. It wasthereforeobvious that theadoptionof the 
proposed amendment would tend to create problems 
rather than solvethem. Consequently,his delegation 
could not support the proposalforanewarticle5^. 

33. Mr. KEARNEY(United States of America) said 
thenewtextofarticle5^(ABCONF.39BC.1BL.388 
and Add.1) was identical in substance with the old text 
and solved none of the difficulties which had been 

alluded to by many speakers. As the proposed article 
purported to create new rights and obhgations, the 
Conference should know whatthose rights were and 
who was to exercise them. The text said"Every State 
has the right...". Whenever it had been asked what 
States were included in that category, the reply had been 
thatthose were technical questions;butthat didnot 
solve the practical problems. Three Secretaries-General 
of theUnited Nations had statedthat they wouldbe 
unable to apply an"ah-States"formula. Anexami-
nationof thehst of States partiesto treaties published 
in the United Nations ^ ^ ^ v ^ ^ ^ would show that it 
mcluded many pohticalentitieswhichwere unlikely to 
be considered States in the international sense. His 
delegation considered that the expression"every State" 
was too vague tobeadoptedas abinding legal norm 
for the future. 

34. It was not surprising that the Secretary-General had 
refusedto make the politicaldecision as to what poli
tical entities were to be regarded as States. What was 
surprising, however, was mat thoseveryStates which, 
in allothercontexts,wishedto restrict the Secretary-
General's freedom of action wished in that instance to 
forcehim to makepohtical decisions. Article 5 ^ 
seemed nothing more than an effort to use the conven
tion to solve certain pohtical and security problems in 
Europe. 

35. From the technical point of view it was not clear 
what class of treaties was referred to. What was a 
treaty"of interest to the international community...as 
a whole"? The United Nations Charter was of 
interest to the international community as a whole 
and created norms of international law;yetArticle4 
limited the admission of possible members. Were 
the constituent treaties of the Organization of 
American States and the Organization of African Unity 
to be covered by the new version of a r t i c l e5^^ They 
fittedthe definitions and descriptions which had^ been 
submitted. There wasareference in those definitions 
to treaties which were of general interest to the interna
tional community or ofinterest to the international com-
munityasawhole, and in the new version there was also 
areferencetotreaties which codifiedor progressively 
developed norms of general international law. The 
phrase"generalintemationallaw" was of nohelp, 
becauseitwashardto seewhatdifferencetherewas 
between general international law and plain international 
law. It was notasufficient answer to those objections 
to say that such problems were mere technicahties. The 
Conferenceshouldnot adopt arule which would not 
work. The International Law Commission had tried to 
solve the same problems and failed. To pretend that 
they did not exist was not an acceptable solution. 

36. In short, no one knew to whomorinwhat cases 
a r t i c l e5^was to apply. But it might also be asked 
whether it was deshable to lay down a rule of that 
character in ahcases. Treaties for theunificationof 
private international law were certainly of general 
interest to States and progressively developed norms of 
international law; but it would be noted that they were 
not treaties open to ah States. Article 31of the 1954 
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Hague Conventionrelatingto CivilProcedure^ con
tained a typicalformula. Participation was open to 
States which had participated in the seventh session of 
theConferencewhichhaddrawnuptheConvention; 
other Statesmight accede, providedthatnone of the 
parties objected. AState which undertook to give legal 
effect in its territory to foreign legal documents or 
judgements must have the right to refusetorecognize 
suchdocuments or judgements if they were likely to 
impair therights and interests of its nationals. Was 
it advisable to determine once and for all that ah treaties 
of interest totheinternationalcommunity as awhole 
must be open to participation by every State? The 
United Nations Charter indicated that the answer must 
be no. Article 4(2) of the Charter was the mechanism 
for deciding who should become parties. It was a 
mechanismproperly adjustedtothenature and needs 
of the Organization in question. Future multilateral 
treaties,whether constituent instruments of international 
organizations or not, must be drafted in the light of the 
needs of the treaty, not on the basis of an abstract 
formula. 

37. Ithadbeenurgedthatthoseobstacles shouldbe 
ignored inordertofohowaprinciple of universality. 
Was the adoption of article5^theonlyway of inviting 
all States to become parties toaconvention or partici-
pantsinaconferenceof plenipotentiaries?Despitethe 
formula inresolution 2166 (XXI), no one had suggested 
the name of aState at the twenty-first or twenty-second 
sessions of the General Assembly; yet the General 
Assembly was the primary politicalorgan in the world. 
Why should the Conferencebe asked to take decisions 
which had not been submitted to that body? Those who 
raised the cry of discrimination would have been heard 
withbettergraceiftheyhadattemptedto employ the 
remedies the General Assembly provided. 

38. In reality,those who were seeking to have article 
5 ^ a d o p t e d had apoliticalaimin view. For that 
reason, and without any prejudice to the notion of uni-
versality,the United States delegation would vote against 
the proposed a r t i c le5^ . 

39. The questionarisingoutof article 5 ^ w a s n o t 
new. Governments had hadafuh year to decide what 
position they wished to take. The timehad therefore 
come for the Committee to vote. Thatwastheonly 
logical way of determining whatthe sentiment of the 
Conferencereallywas,anditwas,after alhthereahy 
democratic procedure. 

40. Mr. JAGOTA(India)said that, since the Com
mittee had approved article 5, paragraph 1,which pro
vided that" every State"possessedcapacityto conclude 
treaties, itwouldbeillogicalandparadoxicalto deny 
to"everyState"the capacity to participate in general 
multilateraltreaties. Thatwouldbe an act of discri
mination contrary to the principle ofthe sovereign equal-
ityof States. On the other hand, if a r t i c l e 5 ^ w a s 
adopted, it would promote universahty and eliminate 
discrimination. It would enhance the legislativevalue 

^ United nations, ^ ^ ^ ^ ^ ^ , vol. 286, p. 283. 

of general multilateraltreaties and reflect the interests 
of the international community asawhole. 

41. It wasunnecessary to define the terms"Sta te" 
"participation" or "general multhateral treaty". 
The term"State"had already been used in article5and 
other provisions of the convention without being deflned. 
Moreover, if an entity orrégime not generahyregarded as 
aState tried to take advantage of the principle of univer
sality in ordertoparticipate in aninternational conference 
or to transmit an instrumentof accession to thedepositary 
of atreaty, therewas no doubtthatthe conference or 
depositary wouldbe able to take the appropriate de
cision. The possibility of such an abuse should not deter 
the Conference from embodying the principle of univer
sality in the convention. The term "participation" 
could signifyparticipationinthe conclusion of atreaty 
as weh as participation in the benefits and burdens ofa 
treaty. Theexpression"general multilateral treaty" 
was explained by the new proposal (ABCONF.39BC.1B 
L.388andAdd.l):i twasatreatywhich"codifiesor 
progressivelydevelops norms of generalinternationallaw 
or the object andpurpose of which areof interest to 
the international community of States as a whole". 
That wording should suffice to identifyageneral multi
lateral treaty. 

42. On the question of recognition,the Indian delega
tion considered that participation byaStateinageneral 
multilateral treaty did not imply recognition of that 
Stateby theparticipating States, and that itwas un
necessary for them to enter express reservations on the 
question of recognition. His delegation urged the Com
mittee to adopt the proposed a r t i c l e 5 ^ . In addition, 
it took the viewthat the convention on the law of treaties 
should itself be open to ah States, so that the Conference 
would notonlybeprescribing universality for partici-
pationin general multhateral treaties but would also 
apply that principle to the basic convention on the 
subject. 

43. Mr. KHLESTOV (Union of Soviet SocialistRepub-
lics) saidhe thought that the new wordingproposed 
for article5^(ABCONF.39BC.1BL.388 and Add.l) 
took account of the arguments put forward in the dis-
cussionon the subject andwas more precisethanthe 
firstversion(ABCONF.39BC.lBL.74andAdd.1and2). 

44. The SovietUnion delegation considered that the 
principle of universahty was clearly estabhshed in inter
national law. Itwas derived from theUnited Nations 
Charter and reflected the present trend in international 
law. The international law of the past confined itself to 
regulatingrelationsbetweenwhatwerecahed the civi
lized States, in other words the European States. Since 
then, the situation had changed considerably. Many 
countries had become independent and had participated 
in drawing up rules of international law. That law had 
thus become universal, and wasbasedonthe principle 
of the sovereign equahty of all States, without distinction 
as to tlieh social and political systems. 

45. That political and legaldevelopment had followed 
the economic,scientific andtechnologicaldevelopment 
of contemporary society. Moreover,anumber of inter-



248 Meetings of theCommittee of theWhole 

national organizations ofatechnical and pohtical nature 
had been set up. 
46. The principle of universahty was derived from the 
principle of international co-operation, whichwas one 
ofthebasicprinciples of theUnited Nations Charter. 
The General Assembly of the United Nations had 
adoptedanumber of resolutions calling upon ah States 
to cohaborateinthe implementation of various measures, 
particularly in the sphere of disarmament,or to help to 
bring about progress in that direction. 
47.The Conferencesof Heads of State of theNon-
ahgned Countries held at Cairo in 1964 and 1967 had 
adopteddeclarations inviting ahStates to cohaborate 
in accelerating world economic development. 
48. Some recently concluded treaties, such as the Treaty 
banning NuclearWeaponTests in the Atmosphere,in 
Outer Space and Under Water, also embodied the prin
ciple of universahty. 
49.Hecategoricahy rejected the argument ofthe United 
States representative that theHague Conventions on 
privateintemationallaw,whichdealt with matters of 
interest to the international community asawhole,were 
not opento ahStates. Infact, the UnitedNations 
Commission onlnternational Trade Law, at its first 
session in 1968, had pointed out that those Conventions 
were only in the interest of the developed countries and 
had requested ah States to provide informationonthe 
changes to be made in them inorder that they should 
be in the interests of ah Statics and open to every State. 

50. The principle of universahty was based on the idea 
that no State or group of States was entitled to prevent 
another State from sharing in the solution toaproblem 
which affected the joint interests of ah States. The 
existenceof thatprinciplewasundeniable. Since the 
task of the Conference was to codify the law of treaties, 
theprincipleshouldbeestablishedinthetext of the 
draft convention. 
51. The United Kingdomrepresentative had claimed 
that the inclusion in the convention of a provision 
expressing theprinciple of universahty wouldconfiict 
with the freedom of parties to select theirtreaty partners. 
But that principle couldnotberegardedumlaterahy, 
nor did it entitle one State to prevent others from being 
parties toatreaty. The right of every State to parti
cipate in a general multilateral treaty was absolute. 
Stateswhichwishedtoreservetheright no t tohave 
relations with certain other Statescould find ways of 
makingtheirpositionknown:for example, they could 
makeadeclaration to that effect, as theUnited States 
had done in the case of the 1926 International Sanitary 
Convention and the1929IntemationalConvention for 
the Safety of Life at Sea. 

52. In order to meet the objections of some delegations, 
it should be possible to include in the conventionapro-
vision simhar to that in article 9,paragraph4,of the 
InternationalLaw Commission's 1962 draft, whichstipu-
latedthat"when a State is admitted toparticipation 
inatreatyundertheprovisionsof the present article 
notwithstanding the objection of one or more States, 
an objectmg State may, if it thinks fit, notify the State 

in questionthatthe treaty shahnot comeinto force 
between the two States"/ 
53. The objectionthat the accession of ah States to 
general multhateral treaties could raise difficulties con
cerning the question of the recognition of certain States 
was groundless, since various States which had not 
recognized each other had neverthelessbeenpartiesto 
anumber of treaties, notably theBriand-KehoggPact 
ofl928,theGenevaConventionsof 1949 for the pro
tection of war victims, the Geneva Agreements of 1954 
onlndo-Chinaandof 1962 on Laos,and the Moscow 
TreatybanningNuclear Weapon Testsinthe Atmos
phere, inOuter Space andUnder Water, andothers. 
The United States,when signing the1926 International 
Sanitary Convention, had made a declaration stating 
that its accessionmnoway signified that it recognized 
certain other States which were partiesto the Conven
tion. 

54. Some representatives had argued that the inclusion 
of the principle of universahty in the convention would 
raise serious practical difficulties for depositaries, in par
ticular for the Secretary-General of the United Nations. 
Butitwouldbeperfectly possible to make provision 
for the designation of depositaries and for a clause 
specifying who would be the initial depositaries respon-
siblefor transmitting instruments of accession to the 
final depositary,who might be the Secretary-General of 
the United Nations. 
55. The UnitedStates representative had asked what 
States would enjoy the right to become parties to multi
lateral treaties. Itwouldbeeasytoadoptaresolution 
mentioning the States that would have that right for the 
purposes of a r t i c l e 5 ^ . 
56. He was not convinced by the argument that it was 
not possible toinclude aprovisionon generalmulti-
lateral treaties in the convention because there was no 
precise definition of the term. Article 38, paragraphl 
(̂ ) of the Statute of the International Court of Justice 
referred to general international conventions. Fur
thermore, in an advisory opinion of 28May1951on 
reservationstotheConventiononthePreventionand 
Punishment of the Crime of Genocide, the International 
Court of Justice had made it clear that that Convention 
wasof ageneralcharacter. It should be noted,too, 
thatanumber of important terms in the United Nations 
Charter, such as"armedattack","force"and so on 
had notbeen defined. If the authorsof the Charter 
had tried to give definitions of ah the terms it contained, 
there would not yet have been any Charter. 

57. But the absence of generahy recognized definitions 
of principlesor concepts of international law was not 
evidence that those principles and concepts didnot exist. 
As the representative of Iraq had rightly pointed out, 
"the apphcation ofalegal rule did not depend on the 
definition of the terms it contained"/ 

58. The principles of international law existed indepen
dently of theirgenerahy recognized definitions. The 

vol. II, p. 168. 
^See 76th meeting, para.76. 
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principle of universality was one of them. Itwas a 
principle that nobody denied. If it was desired to 
defineit, it wouldbe quitepossible to do so. That 
suchathing was possible was demonstrated by the work 
of the Special Committee on Principles of International 
Law concerning Friendly Relations and Co-operation 
among States. That Committee had already formulated 
such principles as the sovereign equahty of States, ^ ^ 
^ ^ ^ ^ ^ ^ , andthepeacefulsettlementof interna
tional disputes. There was no reason why it should not 
be possible to define the term "general multhateral 
treaty". 

59. It had also been said that participation by all States 
in general multilateral treaties would upset political rela
tions among States and give rise toserious difficulties. 
That argument was unsound, since that practice had 
been followedintheMoscow Treaty of 1963 and in 
many other treaties and had not led to political compli
cations. The UnitedStates representativehad stated 
that ifawording were adopted providing that ah States 
might be parties to general multhateraltreaties,certain 
States might advance theh participation in such treaties 
as an argument for demanding admission to international 
organizations. That assertion was illogical, since 
article5^covered only participation in general multi
lateral treaties, not in international organizations. 

60. The representative of the Federal Repubhc of Ger
many had maintainedthat an article5 ^ w o u l d n o t 
be needed in the convention since, in practice, some 
treaties providedforparticipationby ahStates. That 
argument was unconvincing, since the Conference's task 
was to draw upaconvention embodying ah the elements 
of State practice. 

61. Thosewho wereagainstincludingaprovisionon 
the principle of universality were upholders not of law, 
but of illegality. The efforts by certain States to prevent 
the adoption of thatprinciple were calculated to estabhsh 
adiscriminatory practice in the convention. 

62. TheConference'sduty was tolaydown norms of 
international law in order to contribute to the develop-
mentof co-operation among ahStates intheinterests 
of the international community. 

63. The USSR delegation therefore supported the new 
draft article5^(ABCONF.39BC.lBL.388andAdd.1) 
and was ready to cohaboratewithotherdelegationsin 
findingasolution to the problem. 

64. Mr. KHASHBAT(Mongoha) said that all States, 
as members of the international community, had the 
right to become parties to general multilateraltreaties. 
That right had been recognized in international practice, 
particularly i^connexionwithdisarmament and outer 
space. Some States no doubt apphedadiscriminatory 
policy with regard to other States for political or social 
reasons, but that did not alter the fact that any attempt 
to restrict the principle of universahty wascontrary to 
theUnited Nations Charter and that the convention on 
thelawof treaties would not be completeif the prin
ciple of universality was not clearly stated in it. 

65. The earlier draft of article5^^ had been amended 
so that the new version (ABCONF.39BC.1BL.388 and 
Add.l)should be acceptable to ah delegations. 

The meeting rose at 12.50 p.m. 

NINETY-EI^ST MEETING 

C ^ ^ ^ B M r . ELIAS (Nigeria) 

Considerationof the questionof the lawof treaties in 
accordancewith resolution 2166 (XXI) adopted by 
the General Assembly on^December 1 9 6 6 ^ ^ ^ -

^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ b i s (The right of participation 
i n t r e a t i e s ) ( ^ ^ ^ ^ 

I.Mr.FATTAL (Lebanon) said thatthe time hadcome 
to speak plainly about the real problem represented by 
the proposed a r t i c l e 5 ^ . It was the problem of the 
political divisions and opposing régimes in China,Ger-
many, Viet-Nam andKorea. I twas aproblem that 
both the Eastern and theWestern Powers had failed to 
solve by political and diplomatic means overaperiod of 
twenty years, and that the Eastern States were now 
attempting tosolveby presenting it to the Conference 
in the respectable guise ofaproblem of the progressive 
development of international law. 
2. Theuniversality of general multhateral treaties was 
already ensured in fact by United Nations practice, 
since nearly all States were Members either of the 
United Nations itself, or of one or more of its specialized 
agencies, or were parties to theStatute of the Inter
national Court of Justice. Thefour exceptions were 
the People's Republic of China, the German Democratic 
Repubhc, NorthViet-Nam,andNorth Korea. 
3. Thewholepurposeof article 5 ^ w a s t o e m b r o i l 
the Conference in the problem of the lour divided 
countries. But however important that problem might 
be,there was no justification for attempting to transfer 
it from the sphere of politics to the sphere of law. It 
was essentiahyaproblem for the United Nations. And 
in any case it was most unlikely that the present Con
ference would be more successful in dealing with it 
thantheUnited Nations had sofarbeen. 
4. Ithadbeenclaimedthattheprinciple of the sovereign 
equahty of States required that ah States should be able 
to participate in the international legislative process. 
By nature, legislation was valid ^ ^ ^ ^ ^ , but of how 
many treaties was that true? It did not even apply to 
theUnited Nations Charter,withthe exception of the 
principles set forth in Article 2. The principle of 
universahty could not be severed from the principle 
of validity ^ ^ ^ ^ ^ . I twouldbe convenient, but 
hardlylogical, if aStatewerefree toinsist onbeing 

i For the new text (A/CONF.39/C.1/L.388 and Add.l), see 
89th meeting, footnote 3. 
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ahowed to participate in some treaties because they were 
general and multhateral,whhe reserving its freedom to 
ignore other treaties of the same nature. Such a 
situation would makeamockery of the principle of free 
consent,whichwasthe real keystone of the sovereignty 
of States. Furthermore, the rule ^ ^ ^ ^ ^ ^ ^ 
wouldbemeaningless if eachStatewerepermittedto 
interpret it as it wished. The United Nations had 
striventopromote the development of treatylaw,but 
washamperedby thefactthattheintemationalcom-
mumtydidnotconstituteanintegratedsociety. 

5. Itwas edifying tonotethe actual number of acces-
sionsto the variousmulthateraltreatiesforwhichthe 
UnitedNations Secretary-General acted as the depos
itary/ At 31 December 1967, theRevisedGeneral 
Act for the Pacific Settlement of International Disputes 
of 1949 had attracted6acceptances;the1961 Vienna 
Convention on Diplomatic Relations, 65 acceptances; 
the 1963 Vienna Convention on Consular Relations, 
27 acceptances; the OptionalProtocol tothe Vienna 
Convention on Diplomatic Relations concerning the 
compulsory settlement of disputes, 29acceptances; the 
International Convention on the Ehmination of Ah 
Forms ofRacialDiscrimination of 1966, 18acceptances; 
the 1958 Convention onthe Territorial Sea and the 
Contiguous Zone, 33 acceptances; the 1958 Convention 
ontheHighSeas,40acceptances;the 1958 Convention 
on Fishing andConservationoftheLiving Resources 
of the High Seas, 25acceptances,andthel958 Con
vention on the Continental Shelf, 37 acceptances. Only 
the Charter of the United Nations itself had been 
accepted by almost every State. That list was sufficient 
to show the practical meaning of universality. It could 
only be hoped that progress would be more rapid in the 
future than it had been so far. 

6. Mr. BILOATANG (Cameroon) said that accession 
to the convention o r t o a general multhateral treaty, 
which was the point at issue in the proposed new 
a r t i c l e 5 ^ , involved the problem of divided States and 
of the non-recognition of some States by others. It 
was,of course, for each State to decide whether or not 
to recognize another State. In the case of divided 
States, Cameroon hadalwaystakentheview that the 
question should be resolved on the basis of the principle 
of self-determination. 

7. Some delegationsarguedthatageneral multhateral 
treaty should be open to accession by ah States, on the 
ground that that would contribute to theprogressive 
development of international law. Others felt that it 
should not be open to any territorial entity which cahed 
itselfaState, if it was not legahy recognized as such by 
the majorityof the members of theinternationalcom-
munity. In other words, they adoptedtherestrictive 
formula applied in the United Nations. 
8. Hisdelegationbehevedthatitwasnotdesirableto 
draft a convention without deciding the question of 
accession. Even if atreaty were open to accession by 

^ S e e ^ ^ ^ ^ ^ T B ^ ^ ^ ^ B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ (United Nations publico 
tion, Sales NoBF.68.^.3). 

any State or territorial entity, a party to the treaty 
could, inthe exercise of its sovereign right to contract 
treaty obhgations, make it clear, by enteringareserva-
tion, that it did not recognize another party to the 
treaty as constitutingaState and would not therefore be 
bound, in regard to that party, by its treaty obhgations. 
If the majority of the States parties toatreaty adopted 
that position with regard to a particular territorial 
entity, the latter's accession to the treaty would be 
meaningless except in its relations with States which had 
recognizedit. 

9. In short, while his delegation did not reject the 
principle of universahty in general multhateral treaties, 
it recognized that the questiongave rise both to dif-
ficultiesand to objections. 

10. Mr. AMATAYAKUL (Thailand) said that his 
delegationhad already made it clear during the dis
cussion on article8that it was not in favour of attempt
ing to subdivide multhateral treaties into categories,as 
was done in theSyrian amendment to article 2 (AB 
CONF.39BC.1BL.385). Thailand supported the prin
ciple of universahty, and recognized that it was a 
sovereignright of aStatetosendarepresentativeto 
participate in the negotiation of a treaty, and to 
concludeatreaty;but what was known as theVienna 
formula sufficiently upheld that principle. Thailand 
beheved that itwas an abuse of the principle of sovereign 
equality to attempt to obligeaStateto consent to the 
participation in atreaty, howeverbroadits scope, of 
anyotherState, without proving the latter's capabhity 
of becoming a party to the treaty. A treaty must 
representaconcurrence of wills. 

11. Moreover it was not in the interest of the security 
of international relations to deny Statesthelegitimate 
right to decide for themselves whether, and to what 
extent, territorialentities designating themselves States 
should be ahowed to accede toatreaty. Consequently 
his delegation opposed the adoption o f a r t i c l e 5 ^ . 

12. Mr. MARESCA(Italy) saidthat thenewdraft 
(ABCONF.39BC.1BL.388 andAdd.l)of aproposed 
article 5 ^ was an improvement on the previous 
proposal in two respects: it obviated the needfor a 
definition of the term "generalmultilateral treaty", 
audit didnotthrustforwardthe principle of universality, 
whichhad no place inlaw. It merely described the sort 
of treaty which, thesponsorsfelt, shouldbeopento 
accessionby ahStates. It referred to the codification 
or progressive development of norms of international 
law and tothe fact that the treaty must be of interest 
to the international community of States asawhole. 

13. The real point at issue was whether the proposed 
formula was necessary, or even acceptable from the 
legal and diplomatic standpoint. If it was a matter 
of pure codification, ah States, even those not recognized 
byothers,werealreadycoveredbytheprinciplesand 
rules of customary law; there was therefore no need to 
enlargethe scopeofaconventionthe only purpose of 
which was codification. In the case of conventions 
concerned with the progressive developmentof inter
national law, thewihofStatesremainedtheessential 
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factor because no new rules of law could be laid down 
unless they were acceptable to the States concerned. A 
State could not be ahowed to accede toatreaty simply 
because it wished to do so, even if such accession were 
deemedtobe inthe interest of the internationalcom-
munity as awhole. 

14. The present Conference had been convened by the 
United Nations and must therefore abide by United 
Nations rules governing diplomatic conferences. It had 
received specific terms of reference and couldnot go 
beyond them. However, under the so-called Vienna 
formula, it couldgive a sovereign organ such as the 
GeneralAssembly the legal capacityto enlarge the scope 
of the clauses of the convention dealing with accession. 
Additional States might then be invited to accede. 

15. His delegationfirmly maintained its view that it 
would not be appropriate for thepresent Conference 
to include the proposed new article 5 ^ in the 
convention. 

16. Mr.i^E^AGUARDIA(Argentina) saidthathis 
delegation regretted that it couldnot support the amend
ment (ABCONF.39BC.lBL.388andAdd.l). Theprin
ciple of universality, about which almost everything 
possible had already been said, wasavery important one 
anddeservedconsideration, butevenmoreimportant 
was the principle of consent, or the autonomy of the 
whl,which meant not only freedom to decide the object 
of the agreement but also freedom to decide with whom 
the agreement was tobe concluded. 

17. Interesting views had been expressed during the 
discussion, supportedby learned quotations, to show 
that the admission of ah Statestogeneral multilateral 
treaties,that was to say, treaties whose purpose was of 
concern to the international community as a whole, 
by nomeansimphed the recognition of States which 
other States did not wish to recognize as such. 
18. His delegation, however, beheved that participation 
inatreaty,while creating legal effects among the parties 
— which was thepurpose of atreaty — also created 
effects between those participating States which did not 
recognize each other. A juridical relationship was 
inevitably created between a State which did not 
recognizesome other entity as aState andthatother 
entity, arelationship,if imposed as abindinggeneral 
norm of thekindproposedin article 5 ^ , wouldin 
most cases be neither desired nor consented to; in other 
words,abinding general norm requiring the participation 
of ah States would be contrary to the general principle 
of consent. 

19. His delegation beheved that negotiating States 
should beleft free to decide whether they weretobe 
legahy bound only to those States which theyrecognized, 
or whether they shouldbeboundto political entities 
whichtheydid not recognize as States. Inthelatter 
case, he questioned whether the treaty would beat rue 
treaty, sincethedefinitiongiveninarticle2(^) spoke 
of " a n international agreement concluded between 
States". It was very difficult to segregate the question 
ofparticipationfromthatofrecognition. His delegation 
would vote against the proposed a r t ic le5^ . 

20. Mr. MUUKA (Zambia) said that the proposed 
article dealt withone of the fundamentalprinciplesof 
the law of treaties. It wasaharshfact of power politics 
that up to the present time certain States had been 
debarred from participating in multhateral treaties. 
The participation of ah States in such treaties was called 
forbyafundamentalprincipleof ^ ^ ^ ^ , n a m e l y , 
thesovereignequalityof States. To confinethetype 
of multilateraltreatyreferredtoinarticle5 ^ to the 
participation of certain States would be inconsistent 
with the very nature of such treaties and would hamper 
the progressive development of international law. His 
delegation believed that the progressive development of 
internationallawcould best be served if every State 
interested in the subject-matter ofatreaty were encour
aged tobecomeaparty to it. 

21. States which did not apply treaties because they 
were denied accessiontothemcouldnotbeblamed if 
they did not apply the principles underlying such 
treaties. It was illogical to expect such States to accept 
certain principles of international law whhe at the same 
timedenyingthemthepossibhity of participating i n a 
universal instrument. Theconsensualelementinthat 
type of treaty ought tobelimited;themdividualwill 
should be subsumed in the interests of the international 
community. 

22. One of the objections put forward to a r t i c l e 5 ^ 
would seem to be the issue of recognition. Recognition 
wasapohtico-juridical fact and States objecting to the 
articlemightfeelthatthe admissionto atreaty of a 
State which they did not wish to recognize would 
strengthen thepositionof that State'sgovemment and 
imply recognition of that State. In his opinions that 
objection was untenable, inasmuch as participationin 
a multhateral treaty did not involverecognition of a 
participating State or government. To dispel any 
doubts,however, Statescouldretamtheirfreedomof 
actioneitherby refusing to accept obhgationsflowing 
fromthetreatyvis-à-visaStateorgovemment which 
they did not recognize, orby making adeclarationto 
the effectthat participation inatreaty did not imply 
recognition of that State. 

23. Despitewhat theUnited States representativehad 
said, he (Mr. Muuka) considered that the meaning ofthe 
amendment was perfectly clear and that the Indian 
representative had adequately disposed of the difficulties 
whichwere supposedtolurkbehindit. Nor did his 
delegation feel that the difficulties envisaged with regard 
to the problemof depositaries was an insuperable one, 
since the Nuclear Test BanTreaty clearly showed that 
such obstacles could be overcome. After ah, it was not 
for the depositarybut rather for each individual State 
to decide wheither it regarded another party toamul -
tilateral treaty asaState. 

24. Mr. HAYTA (Turkey) said thatforthe same sound 
reasons as those advanced byanumber of speal^ers, his 
delegation would be obliged to vote against the amend
ment (ABCONF.39BC.1BL.388 and Add.1). 
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25.TheCHAIRMANsuggestedthattheCommittee 
defer further consideration of article5 ^ i n o r d e r t o 
permit the continuance of informal consultations. 

^ ^ ^ ^ ^ ^ ^ / 

^ ^ 0 ^ (Adoption of the text) 

26.The CHAIRMANinvited theChairmanof the 
Draftmg Committee to makeastatement about article 8. 

27. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the Draftmg Committee had instructed 
him to report that, since it had not received the 
necessary instructions from the Committee of the Wholes 
i thadnotbeenabletotakeadecisionontheamend-
mentsto ar t icle8referredtoi tat the 15th meeting/ 
namely,the Peruvian amendments to paragraphsland 
2 (ABCONF.39BC.1BL.101 and Corr.1) and the 
Tanzanianamendmenttoparagraph2(ABCONF.39B 
C.1BL.103). The Drafting Committee had found that 
each ôf those amendments raised questions of substance 
which must be settled by the Committee of theWhole. 
For the same reason,the Draftmg Committee had not 
been able to takeadecision on the Austrahan amend
ment to paragraph2(ABCONF.39BC.lBL.380), sub-
mitted at the second session, which had also been 
referred t o i t / 

28. Mr. SFNCLAIR(United Kingdom) said that his 
delegation favoured the International Law Commission's 
text of article 8, readinthehght of the concluding 
sentencesof paragraph (2)of the commentary tothat 
article: "Unanimity remains the general rule for 
bhateral treaties and for treaties drawn up between few 
States. But for other multhateraltreaties, adifferent 
general rulemustbespecified, although,of course,it 
wih always be opento theStatesconcemedto apply 
the rule of unaninhtyinaparticular case if they should 
so decide."^ 

29. The various amendments which had been proposed 
to article8were therefore unacceptable to theUnited 
Kingdom delegation. The Tanzanian amendment 
(ABCONF.39BC.1BL.103) raised a^question of sub
stance and not simply one of procedure. His delegation 
felt, moreover, that the two-thirds majority rule should 
beretained for the purposes of any decisiontoapply 
adifferent rule andittherefore opposed that amendment. 

30. With regard to the Peruvian amendments (AB 
CONF.39BC.1BL.101 andCorr.1), it would be very 
difficult to makeadistinction between the cases covered 

3 For theresumptionof the discussionmthe Committee of 
theWhole, see 105th meeting. 

^ F o r the list of the amendments submitted to article 8, 
see 84th meeting, footnotes2and3.The amendments by France 
(ABCONF.39BC.1BU.30) and the Ukrainian Soviet Socialist 
Republic(ABCONF.39BC.l.B1^.51BRev.l), and thesubamend-
ment by Chechoslovakia (ABCONF.39BC.1BI^.102) to the French 
amendment had been withdrawn. 

^ SeeI5th meeting, para.40. 
^See 85th meeting, para. 22. 
^ S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ ^ , ^ ^ , 

v o l . H , p . I 9 4 . 

by the provisions of the two paragraphs of article 8 if 
the text were amended as proposed. The amended 
text gave no real indication of what was meant by a 
" limited or restricted " number of States for purposes 
of the application of paragraph 1 or by a " substantial " 
number of States for purposes of the apphcation of 
paragraph 2. 
31. By the same token, his delegation found it difficult 
to accept the concept of a " general " international 
conference, which the Australian amendment (À/CONF. 
39/C.1/L.380) introduced. The implication of that 
amendment was that ah international conferences other 
than those described as " general " would fall under the 
unanimity rule laid down in paragraph 1 of article 8. 
His delegation beheved that it was not advisable to 
establish of necessity a unanimity rule for such confer
ences as regional conferences. 
32. The CHAIRMAN invited the Committee to vote on 
the four amendments to article 8. 

The Peruvian amendment (A/CONF.39/C.1/L.101 
and Corr.1) to paragraph 1 was rejected by 55 votes to 
13, with 21 abstentions. 

The Peruvian amendment to paragraph 2 was rejected 
by 54 votes to 11, with 29 abstentions. 

The Australian amendment (A/CONF.39/C.1/ 
L.380) was rejected by 48 votes to 24, with 
20 abstentions. 

The Tanzanian amendment (A/CONF.39/C.1/ 
L.103) was rejected by 51 votes to 27, with 
16 abstentions. 
33. The CHAIRMAN suggested that, in the light of 
those clear decisions, article 8 should be referred back 
to the Drafting Committee. 

It was so agreed.3 

TEXTS PROPOSED BY THE DRAFTING COMMITTEE 

34. The CHAIRMAN invited the Chairman of the 
Drafting Committee to introduce articles 26, 36 and 37 
as adopted by the Drafting Committee. 

Article 26 (Apphcation of successive treaties relating 
to the same subject-matter)s 

35. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the text proposed for article 26 by 
the Drafting Committee read: 

Article 26 

1. Subject to Article 103 of the Charter of the United 
Nations, the rights and obligations of States parties to 
successive treaties relating to the same subject-matter shah be 
determined in accordance with the following paragraphs. 

2. When a treaty specifics that it is subject to, or that it is 

3 For the resumption of the discussion in the Committee of 
the Whole, see 99th meeting. 

9 For earlier discussion of article 26, see 85th meeting, paras. 
38-45. 
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not to be considered as incompatible with, an earlier or later 
treaty, the provisions of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties also 
to the later treaty but the earlier treaty is not terminated or 
suspended in operation under article 56, the earlier treaty 
applies only to the extent that its provisions are compatible 
with those of the later treaty. 

4. When the parties to the later treaty do not include all 
the parties to the earlier one: 

(а) As between States parties to both treaties the same rule 
applies as in paragraph 3; 

(б) As between a State party to both treaties and a State 
party to only one of the treaties, the treaty to which both 
States are parties governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to article 37, or to 
any question of the termination or suspension of the operation 
of a treaty under article 57 or to any question of responsibility 
which may arise for a State from the conclusion or application 
of a treaty the provisions of which are incompatible with its 
obligations towards another State under another treaty. 

36. At the first session, the Committee of the Whole 
had referred to the Drafting Committee five amendments 
relating to article 26.10 The amendment by France 
(A/CONF.39/C.1/L.44) had been withdrawn at the 
84th meeting. Of the four remaining amendments, the 
Drafting Committee had adopted the amendment by 
Romania and Sweden (A/CONF.39/C.1/L.204) to 
replace sub-paragraphs (b) and (c) of paragraph 4 by 
a single sub-paragraph. In addition, in accordance with 
its mandate under the provisions of the last sentence 
of rule 48 of the rules of procedure, the Drafting Com
mittee had made certain drafting changes in the English, 
French, Spanish and Russian texts of article 26. 

37. The Drafting Committee had asked him to clarify 
the meaning which it attached to the last phrase of 
paragraph 3; that passage raised the problem of the 
construction to be placed on the concepts of com
patibility and incompatibility. In the view of the 
Drafting Committee, the mere fact that there was a 
difference between the provisions of a later treaty and 
those of an earlier treaty did not necessarily mean that 
there existed an incompatibility within the meaning of 
the last phrase of paragraph 3. In point of fact, 
maintenance in force of the provisions of the earlier 
treaty might be justified by circumstances or by the 
intention of the parties. That would be so for example, 
in the following case. If a small number of States 
concluded a consular convention granting wide privileges 
and immunities, and those same States later concluded 
with other States a consular convention having a much 
larger number of parties but providing for a more 
restricted régime, the earlier convention would continue 
to govern relations between the States parties thereto 
if the circumstances or the intention of the parties 
justified its maintenance in force. 

38. Sir Humphrey WALDOCK (Expert Consultant), 
said that he wished to reply to the questions asked by 
the United Kingdom representative at the 85th 
meeting.11 

10 See 31st meeting, paras. 4-36. 
11 Paras. 40 and 41. 

39. First, he thought that the United Kingdom represent
ative had been correct in assuming that, for purposes 
of determining which of two treaties was the later one, 
the relevant date should be that of the adoption of the 
treaty and not that of its entry into force. His own 
understanding of the intentions of the International Law 
Commission confirmed that assumption. The notion 
behind it was that, when the second treaty was adopted, 
there was a new legislative intention; that intention, as 
expressed in the later instrument, should therefore be 
taken as intended to prevail over the intention expressed 
in the earlier instrument. That being so, it was 
inevitable that the date of adoption should be the 
relevant one. 
40. Another question, however, arose: that of the date 
at which the rules contained in article 26 would have 
effect for each individual party. In that connexion, 
the date of entry into force of a treaty for a particular 
party was relevant for purposes of determining the 
moment at which that party would be bound by the 
obligations arising under article 26. The provisions 
of that article referred to " States parties "; they there
fore applied only when States had become parties to 
the two treaties. 
41. On the second point raised by the United Kingdom 
delegation, concerning the words " relating to the same 
subject-matter ", he agreed that those words should not 
be held to cover cases where a general treaty impinged 
indirectly on the content of a particular provision of 
an earlier treaty; in such cases, the question involved 
such principles as generalia specialibus non dérogeait. 
42. Lastly, the United Kingdom representative seemed 
to him to be correct in interpreting the provisions of 
article 26 as laying down a residuary rule. Paragraph 2 
of article 26 made that position clear by stating thaï, 
when a treaty contained specific provisions on the 
subject of compatibility, those provisions would prevail. 
The rules in paragraphs 3, 4 and 5 were thus designed 
essentially as residuary rules. 

Article 26 was approved.12 

Article 36 (Amendment of multilateral treaties)1S 

43. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the text proposed for article 36 by the 
Drafting Committee read: 

Article 36 

1. Unless the treaty otherwise provides, the amendment of 
multilateral treaties shall be governed by the following 
paragraphs. 

2. Any proposal to amend a multilateral treaty as between 
all the parties must be notified to every contracting State, each 
one of which shall have the right to take part in: 

(a) The decision as to the action to be taken in regard 
to such proposal; 

(¿) The negotiation and conclusion of any agreement for the 
amendment of the treaty. 

12 For further discussion and adoption of article 26, see 13th 
plenary meeting. 

13 See 86th meeting, para. 1. 
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3. Every State entitled to become a party to the treaty shall 
also be entitled to become a party to the treaty as amended. 

4. The amending agreement does not bind any State already 
a party to the treaty which does not become a party to the 
amending agreement; and article 26, paragraph 4 (è), applies 
in relation to such State. 

5. Any State which becomes a party to the treaty after the 
entry into force of the amending agreement shall, failing an 
expression of a different intention by that State: 

(а) Be considered as a party to the treaty as amended; and 
(б) Be considered as a party to the unamended treaty in 

relation to any party to the treaty not bound by the amending 
agreement. 

44. At the first session, the Committee of the Whole 
had referred article 36 to the Drafting Committee with 
the amendments by France (A/CONF.39/C.1/L.45) 
and the Netherlands (A/CONF.39/C.1/L.232). The 
French amendment had been withdrawn at the 84th 
meeting. 
45. The Drafting Committee had adopted the Nether
lands amendment to replace in paragraph 2 the words 
" to every party, each one of which " by the words 
" to every contracting State, each one of which ". It 
had also made a number of drafting changes, in accord
ance with rule 48 of the rules of procedure. 

Article 36 was approved.™ 

Article 37 (Agreements to modify multilateral treaties 
between certain of the parties only)15 

46. Mr. YASSEEN, Chairman of the Drafting Com
mittee, said that the text proposed for article 37 by the 
Drafting Committee read: 

Article 37 

1. Two or more of the parties to a multilateral treaty may 
conclude an agreement to modify the treaty as between them
selves alone if: 

(a) The possibility of such a modification is provided for by 
the treaty; or 

(b) The modification in question is not prohibited by the 
treaty and: 

(0 Does not affect the enjoyment by the other parties of 
their rights under the treaty or the performance of their 
obligations; 

(;;') Does not relate to a provision, derogation from which is 
incompatible with the effective execution of the object 
and purpose of the treaty as a whole. 

2. Unless in a case falling under paragraph 1 (a) the treaty 
otherwise provides, the parties in question shall notify the 
other parties of their intention to conclude the agreement and 
of the modification to the treaty for which it provides. 

47. At the first session, the Committee of the Whole 
had referred article 37 to the Drafting Committee with 
the amendments submitted by Czechoslovakia (A/ 
CONF.39/C.1/L.238) and by Bulgaria, Romania and 

1 4 For the adoption of article 36, see 16th plenary meeting. 
1 5 For earlier discussion of article 37, see 86th meeting, 

paras. 2-12. 

Syria (A/CONF.39/C.1/L.240). Amendments by 
Frbncei (A/CONF.39/C.1/L.46) and Australia (A/ 
CONF.39/C.1/L.237) had been left in abeyance.16 

At the 84th meeting the French amendment had been 
withdrawn. The Australian amendment had been 
rejected at the 86th meeting. 
48. The Drafting Committee had taken the view that 
the amendment by Czechoslovakia was unnecessary 
because its substance was already contained in the text. 
On the other hand, it had adopted with a slightly altered 
wording the joint amendment by Bulgaria, Romania and 
Syria. It had also made certain drafting changes in 
accordance with rule 48 of the rules of procedure. 

Article 37 was approved.17 

The meeting rose at 5 p.m. 

1 8 See 37th meeting, paras. 55 and 56, and footnote 5 to the 
record of that meeting. 

1 7 For the adoption of article 37, see 16th plenary meeting. 

NINETY-SECOND MEETING 

Thursday, 17 April 1969, at 3.20 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new articles 62 bis, 62 ter, 62 quater and 76г 

1. The CHAIRMAN invited the Committee to consider 
together the four proposed new articles, numbered 
62 bis, 62 ter, 62 quater and 76. 
2. In the case of article 62 bis, the thirteen-State 
amendment (A/CONF.39/C. 1/L.352/Rev. 2) originally 
submitted at the first session had now been replaced by 
a nineteen-State amendment (A/CONF.39/C.1/L.352/ 
Rev.3 and Corr.l and Add.l and 2),2 while there was 
also before the Committee the proposal by Switzerland 
(A/CONF.39/C.1/L.377). The amendments to ar
ticle 62 submitted at the first session by the United 
States (A/CONF.39/C.1/L.355) and Uruguay (A/ 
CONF.39/C.1/L.343) had been withdrawn on the 
understanding that the sponsors reserved the right to 
resubmit them at the second session in connexion with 
the proposed new article 62 bis. The Japanese amend
ment to article 62 (A/CONF.39/C.1/L.339) would 
be considered in connexion with the proposed new ar
ticle 62 bis, as requested by the Japanese delegation. 

1 For the texts of these and related proposals, see the report 
of the Committee of the Whole on its work at the second session 
(A/CONF.39/15 and Corr.2), paras. 98, 108, 115 and 131. 

2 The sponsors were Austria, Bolivia, Central African Re
public, Colombia, Costa Rica, Dahomey, Denmark, Finland, 
Gabon, Ivory Coast, Lebanon, Madagascar, Malta, Mauritius, 
Netherlands, Peru, Sweden, Tunisia and Uganda. 



Ninety-second meeting — 17 April 1969 255 

3. At the present session Spain had submitted a proposed 
new article 62 bis (A/CONF.39/C.1/L.391), Thailand 
had submitted a proposed new article 62 ter (A./CONF. 
39/C.1/L.387), permitting reservations to article 62 bis, 
while Switzerland had submitted a proposed new ar
ticle 62 quater (A/CONF.39/C.l/L.393/Corr.l). 
4. Switzerland had submitted a proposed new article 76 
(A/CONF.39/C. 1/250) at the first session, while at the 
present session Spain had also submitted a new article 76 
(A/CONF.39/C. 1/392). 

5. Mr. ESCHAUZIER (Netherlands) said the Com
mittee would remember that towards the end of the first 
session thirteen delegations had jointly submitted a 
proposal for a new article 62 bis (A/CONF.39/C.1/ 
L.352/Rev.2) concerning the settlement of disputes in 
cases governed by Part V of the draft convention.8 

It had been stressed during the discussion that such 
disputes did not relate to the implementation of the 
treaty, but rather to the preliminary question of whether 
the treaty was valid. Disputes relating to Part V 
involved matters of great importance for the stability of 
treaty relations and, consequently, for peaceful and 
friendly relations and co-operation between States. 
Those aspects of Part V had led many delegations to 
conclude that a special, compulsory procedure was both 
justified and necessary for settling disputes arising under 
the articles in question. 

6. The sponsors of the proposal had recognized, 
however, that owing to pressure of time, the text of their 
amendment was imperfect and might be improved by 
drafting changes or even by substantive modifications, 
provided the basic principles remained intact. Com
ments and suggestions received in the past month had 
been useful, and further consultation among the spon
sors had resulted in a new proposal (A/CONF. 3 9/C. 1 / 
L.352/Rev.3 and Corr.l and Add.l and 2), submitted 
by the same thirteen delegations, who had been joined by 
six others. The revised proposal had been drafted in 
French, and the versions in the other languages would 
be brought into line with the French text, where neces
sary. 

7. It would be seen that the essence of the proposal had 
not been changed and that the object of article 62 bis 
and its annex was still to include in the convention a 
procedure for conciliation and arbitration, as a com
plement to article 62. The proposed new article in no 
way impaired paragraphs 3 and 4 of article 62, as 
adopted by the Committee at the first session. The 
sponsors' intention was to offer a procedure for the final 
settlement of a dispute which would come into opera
tion only in the event of failure to reach a solution 
through the means set out in Article 33 of the United 
Nations Charter, or through any other provisions 
binding between the parties. 

8. It had been suggested that, in order to speed up the 
procedure, some of the time-limits in the annex to the 
proposal should be reduced. It was therefore now 
proposed, in paragraph 2, that the conciliators and the 
chairman should be appointed within sixty days instead 

3 See 68th meeting, para. 29. 

of within three months. If those appointments were not 
made within the prescribed period, a time-limit was now 
laid down for action to be taken by the Secretary-
General of the United Nations; comparable provisions 
now also applied to the arbitration procedure set out in 
paragraph 5. 
9. On the other hand, the nature of a conciliation proce
dure made it appropriate for the parties to be entitled to 
extend the time-limits for the appointment of concilia
tors by mutual agreement, and that was now provided 
for in the penultimate sub-paragraph of paragraph 2. 
10. In deference to observations made by some delega
tions, it was now stipulated in paragraph 3 that a 
decision by the conciliation commission could only be 
taken by a majority vote of all the members. Another 
new element was the provision in paragraph 4 that the 
conciliation commission might recommend the parties 
to a dispute to adopt, pending the final settlement, any 
measures which might facilitate a friendly solution. 
Moreover, in the final stage of the conciliation proce
dure, the parties were free to extend by mutual agree
ment the period during which the commission's report 
remained under consideration. The sponsors had also 
given due consideration to the objection that the wording 
of their original proposal seemed to apply to bilateral 
treaties only, and in paragraphs 2 and 5 explicit 
reference was now made to " a State or States constitut
ing one of the parties to the dispute ". 
11. With regard to the role assigned to the Secretary-
General of the United Nations under article 62 bis, the 
original draft merely stated that a party might request 
the Secretary-General to set in motion the procedures 
specified in annex 1, but the revised text of the article 
and of paragraphs 2 and 5 of the annex made it clear 
that the Secretary-General had to act for the benefit of 
the parties. With regard to paragraph 5, one of the 
sponsors had suggested that any of the parties should be 
entitled to object, once only, to the nomination of an 
arbitrator or of the chairman of the tribunal by the 
Secretary-General, and that a second choice by the 
Secretary-General would be binding upon all parties. 
An exchange of views on that suggestion, however, had 
resulted in a decision to leave the matter to the discre
tion and impartial judgment of the Secretary-General. 
12. The important question of the rights of third parties 
had also been raised during the consultations. Some 
delegations had been in favour of granting third parties 
the right to submit oral or written statements to the 
commission if they considered that their interests were 
affected, while others had preferred to make third party 
intervention dependent on the consent of the parties to 
the dispute. After due consideration, and in a spirit 
of compromise, the sponsors had decided to include the 
condition of the consent of the parties to the dispute, 
in paragraphs 3 and 6 of the proposal. 
13. Those were the principal changes made in the 
revised proposal. As to its basic philosophy, the spon
sors considered that the inclusion of an article based on 
the fundamental concepts of the amendment was an 
essential prerequisite for making the convention accept
able to the largest possible number of States. Under 
Part V of the draft, unilateral claims of invalidity, 
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termination and suspension of atreatycould be made, 
for which there were few if any precedents and no 
clear jurisprudence; many of the provisionsofPart^ 
lent themselvesto different interpretations andevento 
deliberate misuse. Theprovisions of article 62 were 
clearly inadequate asasafeguard against such hazards 
and ensuing disputes, and the proposed new article and 
its annex were therefore essential additions, designed to 
makePart^acceptable. 

14. The fundamental characteristics of the proposal 
were twofold, entailing, first, a conciliation procedure 
and,secondly,the right to resort to arbitration only if 
thefailure of conciliation had beenclearlyestabhshed. 
Inthe opinion of thesponsors, thosetwo stages were 
mdissolubly linked. 

15. Mr. ^ CASTRO (Spain) saidthat the results 
achieved at the first session had been most encouraging 
and it would mdeedbeunfortunateiftheConference 
nowfailedtoadoptaconvention on the law of treaties. 
At the first session,anumberof^ delegations had objected 
to Pa r t ^o f the draft on the ground that, in their view, 
its adoption would upset the stability of treaty relations. 
On the other hand, atleast one important delegationhad 
indicated that it could not support the convention unless 
provision was madefor the compulsory settlement of 
disputes about the validity of international treaties. 
The two-thirdsmajority required for adoptionof the 
conventionmightnotbesecuredunless someformula 
which met those two points of view were included in the 
convention. Those were the considerations which had 
prompted the Spanish delegation to submit its own 
proposal foranevB article 6 2 ^ ( A / C O N F . 3 9 / C . l / 
L.391). 

1̂ 6. Agreement on a procedure for the settlement of 
disputes likely to satisfyamajority of States would be 
difficult to achieve, since States were naturally reluctant 
to submit to an international body matters of vital 
concern to them, particularly if they were not convinced 
that the international body concerned would act impar
tially in settling disputes. Moreover, care would have to 
betakentoseparatepurelylegaldisputesfromessen-
tially political controversies. 
17. States truly interestedin the development ofintema-
tionallaw shouldbepreparedto make thenecessary 
sacrificeforthe goodof theintemationalcommunity, 
andinthe knowledge that adequate machinery for the 
settlement of disputes was the best way to overcome the 
reluctance of some States to forgo the advantages they 
derived fromtreaties which w ^ ^ ^ ^ l i d in law. The 
smaller and weaker States could be expected to receive 
the greatestbenefitfrom a procedurefor compulsory 
jurisdiction,while the more powerful States might raise 
objections and decide not to ratify the convention. It 
wasthereforeessentialthat any internationalbody set 
up to settle disputes should satisfy the parties as to its 
objectivity. Its findings should not perpetuate injustice 
but provide equitable solutions likely to further the cause 
of an improved international legal order. 
18. The Spanish delegationhad takeninto consideration 
theviews expressed by other delegations,and ventured 
to suggest that the best course might be to entrust the 

United Nations with control over the apphcation of the 
legal norms embodied in the convention. The General 
Assembly would be asked to set upapermanent organ, 
tobe known as the^United Nations Commission for 
Treaties", whichwouldbe truly representative of the 
international community. If other means of settlinga 
dispute between parties failed, the dispute could be 
brought before that commission,which would deal with 
it in two stages. It would first make proposals witha 
view to an amicable and equitable settlement, and might 
set upaspecialconcniation commission forthat purpose. 
If that method failed, thesecondstagewould involve 
arbitration. The commission would decide whether the 
dispute was tobe regarded asalegal dispute: if so, it 
would be submitted to an arbitral tribunal,whose award 
would be final and binding. 

19. An important feature of the Spanish proposal was 
itsprocedurefor theselectionof the chairmanof the 
arbitraltribunals andthe specialconciliationcommis-
sions. They would be selected by theUnited Nations 
commission for treaties, amethod whichensuredthe 
highest degree of objectivity and impartiality in the 
appointments. 

20. The Spanish delegation submitted its proposal ina 
desire to reconcile the variouspositions taken at the 
Conference and in the hope that the institutional frame
work thus provided for the settlement of disputes would 
increase the effectiveness of the convention. 

21. Mr. AMATAYAKUL (Thailand) said that interna
tional relations should be based on the principle of the 
sovereignequality of States. Any efforttomakethe 
machinery for settling disputes compulsory must be 
subject to the prior acceptance of the parties concerned. 
International practice had so far supported that ar
gument. Compulsory meansforsetthngdisputes had 
been provided for, not in any of the conventions 
codifying rules of international law but in separate 
optional protocols. Moreover, States parties to the 
StatuteofthelntemationalCourtof Justice were not 
^ ^ ^ obliged to accept the jurisdictionof the Court 
and an acceptance could be accompanied by reservations 
whichlimitedthejurisdictionof the Court tothe will 
of the States parties. ^ 

22. His delegation considered that if article 6 2 ^ w e r e 
incorporated intheconvention,thereservationclause 
proposed in its amendment (^/CONF.39/C.l/L.387) 
should be inserted in order that both the States opposed 
to article 6 2 ^ a n d the States in favour of it might be 
able to become parties to the convention. That would 
also pavetheway for the subsequent adoptionof the 
article by States which had enteredareservation to it. 
The reservation could be withdrawn when the conditions 
which had prevented the State from accepting the 
article at the time of its accession to the convention no 
longer obtained. 

23. Mi^.BIi^SCHEDLER (Switzerland), introducing 
hisdelegation's proposal f o r a n e w a r t i c l e 6 2 ^ ( A / 
CONF.39/C.1/L.377), said that since P a r t ^ o f the 
draftconventioncontained several new provisions and 
it was not yet clear how they would be applied or 



Ninety-second meeting D-17April 1969 257 

interpreted, some compulsory procedure was required to 
settle disputes arising out of that part of the draft. 
Some such procedure was needed in order tomaintain 
the principle of ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ , ensure the stability 
of the systemof treaties, and avoid possibleabuses in 
the applicationof Pa r t ^ . It was essentialto avoid 
lengthy litigation over Part^,since that was calculated 
to poison international relations. In the history of law, 
recourse to tribunals or courts of arbitration had always 
preceded written legislation. 
24. Some States considered that the principle of com
pulsory settlement of disputes conflicted with the 
principle of the sovereignty of States, and as a con
sequence they felt misgivings over any form of interna
tional jurisdiction. Such doubts wereunderstandable; 
nevertheless,atruly objective system for the settlement 
of disputes was the best guarantee of the independence 
andsovereigntyofStates,especially of small and weak 
States, of which Switzerland was one. Switzerland had 
acceptedanumberof procedures for theinternational 
settlement of disputes, and had found that they worked 
well. In any free negotiation between States, the 
stronger was likely to achieve its aims, but that was not 
true of disputes submitted to an independent and 
objective body. 
25. The Swiss proposal was intended to provideaproce-
dure that was simple, that was not costly, and that was 
effective. I thadthemerit of notrequiringanynew 
international machinery that might overlap with the 
activities of existingorganizationsandtherebyleadto 
confusion. The Permanent Court of Arbitration at The 
Hague already provided machinery for the settlement of 
disputes that was quite independent of the International 
Court of Justice; more use should be made of it, because 
its procedures were very simple. 
26. The Swissproposalprovidedthat it was for the 
partythat wished to endatreatyto begin the conciliation 
or judicialprocedure, in accordance with the general 
principle that it was the responsibility of the claimant to 
initiate thejudicial procedure. It also made clear the 
status of the contestedtreaty,whichwould remain in 
force until the dispute had been settled. That provision 
in paragraph 3 might appear too rigid, but the text 
specified that it would apply only in the absence either 
of any agreement to the contrary between the parties, or 
of provisional measures ordered by the court of jurisdic
tion. Such provisional measures were very important 
in all international litigation, since they could maintain 
the stabilityof the existing situation and provide some 
ffexibility in meeting any new situation that might arise. 
27. The Swiss proposal provided two means of settling 
disputes: either proceedings before the International 
Courtof Justice, or proceedings before a n ^ ^ ^ com
mission of arbitration; the choice rested withthe party 
questioning the validity of the treaty. He did not deny 
that some decisions of the International Court had been 
open to criticism, but its existence could not be 
overlooked. IntheUnitedNations Charter, the Interna
tional Court was described as the principal judicial 
organ of the UnitedNations, and Article 36, para-
graph3oftheCharterprovided that the Security Council 
should take into consideration that legal disputes should, 

as a general rule, be referredby the parties to the 
International Court of Justice. Nevertheless,the Swiss 
proposal left it open to the parties to the dispute to refer 
t h e c a s e t o a n ^ ^ o ^ commission of arbitration if they 
so wished. Paragraph2(^) of the proposed new article 
provided that each party should appoint only one 
member,out of the total of five,the other three being 
appointedjomtlyby the parties from nationals of third 
States. That wasamore satisfactory arrangement than 
the one proposed in the nineteen-State amendment (A/ 
CONF.39/C.l/L.352/Rev.3 and Corr.l and Add.I 
and2),which provided that the majority of the members 
of the conciliation commission should beappointed by 
the individual parties, so that in effect only one person, 
the Chairman, would decide the issue, arather dan
gerous procedure. An arbitration commission with 
three neutral members was more likely to achieveajust 
settlement, and Switzerland regarded that as a very 
important point. 

28. Although the Swiss proposal did not expressly 
mention conciliation, the expression used in paragraph2, 
sunless the parties omerwiseagree",showed that con
ciliation was not excluded. However, he was doubtful 
about the usefulness of conciliationprocedures inthe 
type of litigation that was likely to arise out of Par t^of 
thedraft. Thepointsat issue werelikelytobelegal 
points that would not lendthemselves to conciliation. 
Furthermore, conciliationprocedures couldbelengthy 
and costly. But the parties were free to resort to 
conciliation if they so wished. 
29. For many countries the cost of the proceedings 
was an important consideration,and the parties should 
exercise moderation in selecting their agent or counsel. 
Theproposedprocedurebeforeanarbitrationtribunal 
was flexible and simple and would enable the parties to 
keep costs atalowlevel. Hefavouredtheideathat 
theUnited Nations might in future meet all procedural 
costs involved;aspecial fund to cover such costs could 
be established, and Switzerland would be ready to 
contribute to suchafund. 
30.His delegationhad another proposal of apurely 
formal nature to make; it was foranew article 62 ^ ^ B 
(A/CONF.39/C.l/L.393/Corr.l). Thetext of the 
proposed new article was the same as that of article 62, 
paragraph 4; if the new article 6 2 ^ ^ were adopted,a 
similar provision would be required for that article, and 
consequently,instead of the paragraph appearingmboth 
article 62 and 6 2 ^ , it would be preferable to include 
it asanew article 6 2 ^ ^ . 
31. For Switzerland, the adoptionof someprocedure 
for the settlement of disputes w a s a ^ ^ ^ ^ ^ ^ ^ for the 
acceptance of P a r t ^ o f the draft convention,which it 
would otherwise regard as containing too many pitfalls. 

32. Mr. IRA PLANA (Philippines) said he wished to 
refer to certain aspects of the proposals before the 
Committee for the establishment of an acceptable proce
dure of conciliation and arbitration. It had been 
proposedthat, inthe event of adispute, aconciliation 
body should be set up, composed of five persons, each 
party appointing two conciliators, one of whom must be 
anational of the appointing State, andachairman to be 
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chosen by the conciliators thus appointed. The reason 
for the mandatory provision that each party must 
appoint a person of its own nationality was not al
together clear,although it might be supposed that each 
party ought tohave anational representative on the 
conciliation body. It would not therefore matter much 
if the parties were given no choice, since they might be 
expectedto appoint one of their nationals. The man
datory provision might be accepted, considering the 
early stage of the proceedings envisaged, the number of 
persons composing the conciliationbody andthefact 
that the main purpose of that body was to seek common 
ground and to bring about an amicable settlement 
between the parties. 

33. It wasfurtherproposedthat,intheeventof the 
failure of efforts at concihation,an arbitral tribunalof 
three persons, having thepowertomake afinal and 
binding decision, should be established, each party 
appointing one arbitrator,whether of its own nationality 
or of some other nationality,withachairman chosen by 
the two arbitrators thus appointed. Apartytoadispute 
would invariably appoint an arbitrator of its own 
nationality if that were permitted, andinsuch cases two 
of the members of thethree-member tribunal would be 
activepartisans. They wouldnot be impartial adju-
dicators,but advocates of their respective causes; their 
nationality, their natural sentiments andthefact that 
they wouldbe appomtedby their governments would 
afford them little chance of being unbiased judges. 
Thus, the impartiality that should properly pertain to the 
whole arbitral body could correctly be imputed only to 
the chairman. That arrangement obviously called for 
reappraisal and modification. 

34. While it wasgenerallylogicalandunderstandable 
that the various proposals contemplated two sides to 
every dispute,cases might arise in connexion with mul
tilateral treaties where there were not two but three 
sides. That eventuality might well be taken into 
account in the final draft of article 6 2 ^ . 

35. Another proposal was concerned with referring 
disputes to the IntemationalCourt of Justice. During 
the first session, the Japanese delegation had submitted 
a proposal (A/CONF.39/C.1/L.339) that disputes 
relating t o ^ ^ ^ ^ under articles 50 and 61 should be 
referred to the Court at the requestof either of the 
parties. The Philippine delegation saw substantial 
merit inthatproposal,for the InternationalCourtof 
Justice, as the principal judicial organ of theUnited 
Nations, was themost authoritative agency to decide 
whether or notagiven rule or principle constituteda 
peremptory normof international law fromwhich no 
derogationwas permitted. Aprovisiontothat effect 
would undoubtedly enhance the value of article 6 2 ^ 
and its contribution to the orderly settlement of disputes. 

36. Mr. GALINDO-POHL (ElSalvador) ^aid that 
mvalidity andtheothermat te rsdea l twi th inPar t^ 
were among the most important subjects inthe draft 
convention. Since freeconsentwasoftheessence of 
a treaty, the system of safeguarding consent was of 
primary importance. In order to be effective, the 
clauses dealmg with mvahdity,termination and suspen-

sionrequired that, failing agreement between the parties, 
some impartialinstitutional authority shouldhavethe 
final say inthematter. OtherwisePart^ wouldbe 
weakened and would beasource of controversy rather 
than of international stability.^ 
37. Article 62 laid down that^the parties shall seek 
asolution through the means indicatedinArticle 33 of 
the Charter of theUnited Nations'^;but it did not 
ensure that questions of invalidity, termination and 
suspension would be duly considered and settled with the 
consequent freeing of the parties from specific con-
tractualobligations. The system for the settlementof 
disputes laid down in Article 33 of the Charter 
represented some progress towards a well-organized 
intemationalcommunity, butinrecentyearsitsinad-
equacies had made it necessary to reconsider the 
problem in theUmted Nations. 

38. The proposals for an article 6 2 ^ w e r e intended 
to establishacompulsory jurisdiction for the settlement 
of disputes regarding the invalidity, termination and 
suspension of treaties. Arbitrationhadalong history as 
amethodof solving intemationaldisputeswhenother 
means had failed. In viewof thefact that the other 
methods for the peacefulsettlement of disputes were 
feeble and merely optional, failureto resort to arbitra
tion would only lead to lengthy arguments and counter-
arguments withall their resulting uncertainty. 

39. In the view of his delegation, in the case ofadispute 
concemingatreaty,arbitration,withtheestabhshment 
of acompulsorytribunal,wasparticularlyappropriate. 
Theproposals before the Committee would of course 
have tobeperfectedinorder to ensure areasonably 
rapid procedure and impartial awards. The time-limits 
laid down in the proposed drafts were of particular 
importance. Thepartiescouldbe given the rightto 
object toacertain number of arbitrators without having 
to give reasons. Also,boththe number and status of 
the members of the tribunal required careful considera
tion. His delegation supported the composition 
proposedmthe Swiss amendment (A/CONF.39/C.1/ 
L.377). 

40. TheproposalsbeforetheCommittee appeared all 
tobeconceivedonthebasisof adisputebetweentwo 
parties; in the case of multilateral treaties, if one party 
impeached the vahdity of the treaty and the remaining 
parties opposed such impeachment,the latter might act 
asasmglepartymorder to simplify the procedure. 
41. The adoption of an article 62 ^ m i g h t involve 
difficulties inasmuch as the fate of national interests 
wouldbe subjectedto thedecision of an alien. But 
there was no State which had not at some time or other 
submitted to arbitration orbrought acasebeforethe 
International Court of Justice, and many treaties 
provided for compulsory arbitration. Everything 
involved some risk, and compulsory arbitration was no 
exception to that rule, but the balance of advantage was 
infavour of arbitration and, in the case of P a r t ^ , 
arbitration was the keystone of the structure. No State 
could be permitted to impose its will unilaterally upon 
another, because all States were equally sovereign. 
Arbitration did not impair sovereignty, but harmonized 
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it, when sovereign States were on terms of reasonable 
co-existence and co-operation. 
42. The Committee could either leavethe question as 
it was covered by article 62 of the draft, with its 
reference to Article 33of the United Nations Charter, 
or take astepforwardby adopting anarticle 6 2 ^ . 
In the latter event, it could either confine itself to 
concihation or gofurther and accept compulsory arbitra
tion. It was obviously in the interests of the convention 
itself that theclauses deahng with invalidity, termina
tion and suspension should be effectively enforced. 
43. His^delegation did not at that stage favour any one 
in particular of the various drafts before the Committee 
but it did support the substance common to all of them. 
It would be helpful if the sponsors of the various drafts, 
in the light of the comments and suggestions made during 
thediscussion and of theideas expressed inthe other 
proposals, wouldtry to draw up aconsolidateddraft 
based on the nineteen-State proposal (A/CONF.39/ 
C.l/L.352/Rev.3andCorr.landAdd.land2). ^ 

44. Mr. CASTREN (Finland) saidthatduring the 
debate on article 6 2 ^ a t the first session, his delega
tion, which had been a sponsor of the thirteen-State 
amendment (A/CONF.39/C.l/L.352/Rev.2), had 
explained why it considered that the procedure laid 
down in article 62was not satisfactory and should be 
supplemented. 
45. Hisdelegationwasalsoasponsorof the nineteen-
State amendment (A/CONF.39/C.l/L.352/Rev.3 and 
Add.l and 2 and Corr.l), which differed from the 
original amendment only on certain minor points. Most 
of the changesmade intherevised amendment were 
intended to clarify and supplement the original text. 
46. It seemed to him that during the lengthy discussions 
on article 62 and article 6 2 ^ a l l views had been fully 
canvassed; he would therefore merely recapitulateafew 
of the arguments in favour of the nineteen-State amend
ment. Several delegations had rightly stated that 
article 62 wasakey article of the draft. However, the 
machinery proposed by the International Law Com
mission for the settlement of disputes regarding the 
application of the provisions of Par t^of the draft was 
defective in tha t i t admittedthepossibility that such 
disputes might remain unsolved. Those disputes might 
concemquestions of vital importancefor the stability 
of treaty relations and for peaceful relationsbetween 
States. The aim of the proposed amendment was 
therefore to improve the position by filling the gaps in 
the International Law Commission's text. 
47. In the majority of cases the compulsory conciliation 
provided for in the amendment should be adequate 
and it should not be necesary to have recourse to 
arbitration. The knowledge that the arbitration proce-
durewas the final resort wouldtendtoinduceparties 
to settle the dispute without recourse to it. If the 
parties so preferred, they were free to choose any 
method of settlement they wished. But there could 
be no question of allowing measures to be taken 
unilaterally in respect of the treaty which was the 
subject of dispute. It was generally admitted that the 
draft convention contained some new principles as well 

as a number of provisions expressed in very general 
terms. In case of disagreement, theinterpretationof 
those principles and provisions could be entrusted only 
to an international tribunal whose impartiality was 
guaranteed. 

48. Attention had also been drawn to the fact that the 
strengthening of the safeguards against unilateral action 
in treaty relations would be of particular importance to 
small and weak States. 
49. It was true that many international conventions 
didnotprovideforthe compulsory settlementof dis
putes arisingfromtheir application. The convention 
on the law of treaties was, however, unique because 
of its constitutional nature. Disputes concerning its 
applicationandinterpretationwouldinmostcasesbe 
legal disputes which would have to be settled finally by 
adjudication. But the conciliation commission would 
alsohavetopronounce,incaseof need, onthelegal 
elements of disputes. 

50. For those reasons, his delegationhoped that the 
nineteen-State amendment would be favourably received 
by those delegations which had so far opposed it. His 
delegation would support the amendments by Japan 
(A/CONF.39/C.1/L.339) and Switzerland (A/CONF. 
39/C.1/L.377), which had the samepurpose as the 
nineteen-Stateproposal, namely, to provide additional 
guarantees for the settlement of disputes concerning the 
application of the convention. It could not support 
either theUruguayanamendment(A/CONF.39/C.l/ 
L.343) which did not,mhis view, satisfy the minimum 
requirements, or the Spanish amendment(A/CONF.39/ 
C.1/L.391) whichlaid down an unduly complicated 
procedurethatwouldbe difficult to apply inpractice. 
He would comment on the amendment by Thailand 
(A/CONF.39/C.l/L.387)atalater stage. 

51. Mr. HAYTA (Turkey) said that his delegation's 
views onmachinery for the settlement of disputes, which 
had been expressed in the Sixth Committee of the 
General Assembly^and at the first session of the Con
ference, remainedunchanged. In particular, his del
egation maintained the view that the parties toatreaty 
should be protected against arbitrary action by another 
party and that the best protection and the most appro
priate guarantee would be submission of the dispute to 
impartialsettlement, eitherby thelnternationalCourt 
of Justice, the supreme judicial organ of the United 
Nations, orby acommissionof arbitration, composed 
as provided inparagraph 2 of the Swiss amendment 
(A/CONF.39/C.1/L377). 

52. Tosubmit disputes tocompulsory jurisdiction would 
ensure justicefor the parties, theintegrity of treaties 
and the stability of treaty^relations. As aprocedure 
it would be preferable to any other, because the tribunal 
would be non-political, and could examine the questions 
dispassionately and inanatmosphere of serenity; that 
was more than could be said for international political 
or administrativeorgans,which, moreover, already had 

^See ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ y , ^ ^ ^ 2 ^ -
^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ , 980th meeting, paras. 19and 
20. 
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so many obligations and responsibilities that they should 
not be burdened with additional legal or semi-legal 
functions. And the creation of new bodies within the 
United Nations should be avoided, since there was a 
general feeling against the proliferation of those organs. 
53. The Turkish delegation could see no reason why the 
international community should not benefit by the 
experience acquired by the International Court of 
Justice over many years, and also from the Court's moral 
authority, which was recognized almost universally. 
The Turkish delegation noted with satisfaction that it 
was not alone in holding that opinion of the Court, and 
felt that special attention should be drawn to the 
statements by the Japanese representative at the 
68th meeting of the Committee, during the first session, 
and to the similar views expressed by the Swiss repre
sentative and others during the current meeting. 
54. The Turkish delegation reserved the right to com
ment in detail later on the various proposals relating to 
the machinery for the settlement of disputes, in the light 
of the views he had just expressed. 

The meeting rose at 5 p.m. 

MNETY-ТИПШ MEETING 

Friday, 18 April 1969, at 10.50 a.m. 

Chairman: Mr. ELIAS (Nigeria) 

Tribute to the memory o£ Mr. Emilio Arenales Catalán 

1. The CHAIRMAN said he had received an official 
communication from the Chairman of the delegation of 
Guatemala informing him of the sudden death of the 
President of the twenty-third session of the United 
Nations General Assembly, Mr. Emilio Arenales Cata
lan, who had likewise been the Guatemalan Foreign 
Minister. He felt sure that all the members of the 
Committee of the Whole would have learned with deep 
distress of the death of so eminent a figure, whose fine 
qualities were known to all. 

On the proposal of the Chairman, the Committee 
observed a minute's silence in tribute to the memory of 
Mr. Emilio Arenales Catalán. 

2. Mr. MOLINA ORANTES (Guatemala) thanked the 
Chairman warmly for the condolences he had expressed 
on behalf of the Committee. On that day of mourn
ing, such an expression of sympathy was particularly 
comforting for Guatemala. 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new articles 62 bis, 62 ter, 62 quater and 76 
(resumed from the previous meeting) 

3. The CHAIRMAN invited the Commitee to resume 
consideration of the proposed new articles 62 bis, 62 ter, 
62 quater and 76. 

4. Mr. PINTO (Ceylon), introducing his delegation's 
amendment (A/CONF.39/C.1/L.395), said that his 
country had consistently been in favour of setting up a 
mechanism for the settlement of disputes arising out of 
the application of Part V of the draft articles. At the 
first session of the Conference, his delegation had stated 
that any mechanism for the compulsory settlement of 
disputes should be qualified by a provision leaving States 
completely free to exclude the application of the mecha
nism to any particular treaty by agreement between 
them. 

5. The amendment submitted by his delegation was 
designed to make it clear that the compulsory mechan
ism was not jus cogens and to legitimize any action by 
the parties differing from that provided for in article 
62 bis. The procedure for compulsory settlement must 
be flexible, and his delegation's amendment did not 
prejudge the form in whith article 62 bis would finally 
be adopted. 
6. The nineteen-State amendment (A/CONF.39/C.1/ 
L.352/Rev.3 and Corr.l and Add.l and 2), and the 
Japanese amendment ( A/CONF.39/C.1/L.339) had 
much to commend them and they deserved serious con
sideration by the Committee. 
7. His delegation sympathized with the motives which 
had led the delegation of Thailand to put forward its 
amendment (A/CONF.39/C. 1 /L.387), but it felt that 
the insertion of a clause authorizing reservations to 
article 62 bis would have the effect of destroying the 
object and purpose of having a compulsory settlement 
mechanism. In addition, the amendment raised a ques
tion on which the Conference had yet to take a decision, 
namely whether reservations to the convention would be 
permitted. In that connexion, his delegation would 
favour any suggestion designed to produce a reservations 
clause which would enable a State, when negotiating 
a particular treaty, to declare its unwillingness to apply 
the compulsory settlement mechanism to that treaty, 
rather than a clause which would allow a State to exclude 
all treaties concluded by it from the operation of the 
compulsory settlement mechanism by a single reserva
tion. 

8. It would also be desirable to state clearly that the 
compulsory mechanism would apply only to treaties 
entering into force after the entry into force of the con
vention on the law of treaties. In his delegation's view, 
the same principle should apply to all the provisions of 
the convention. There was of course nothing to prevent 
States from applying the provisions of the convention 
retrospectively by agreement between them. 

9. In the grea^ majority of cases, States not in a position 
to fulfil their treaty obligations would negotiate a settle
ment. If that was not possible, recourse to third-party 
settlement to end a dispute should not cause any mis
givings. His Government would welcome the establish
ment of a just and efficient system for settling disputes 
which might have a salutary effect on the durability 
of treaty relationships. 

10. Mr. MARESCA (Italy) said that article 62 bis was 
absolutely vital to the economy of the convention on 
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the lawof treaties. Without it the conventionwould 
be incomplete. The article was based on the principle 
of the sovereignequality of States, theparties always 
being equal before the judge. 
11. Arbitration procedure had been resorted to evenin 
ancient times, and rules on arbitration had been drawn 
up at the beginning of the present century, on the initia
tive of Russia. Recourse should not be had to arbitra-
tionprocedure the momentadispute arose; the conci-
liationprocedure should alwayscomefirst. The Spa
nish amendment (A/CONF.39/C.1/L.391) had the 
virtueofbeingself-contained, and the Japanese amend
ment (A/CONF.39/C.1/L.339) was interestinginthat 
it made reference to the International Court of Justice, 
whose importance must certainly not be underestimated. 
12.The Swiss amendment (A/CONF.39/C.1/L.377) 
had the merit of clarity and brevity, and it brought out 
the necessity for recourse to arbitration. 
13. The nineteen-State amendment (A/CONF.39/C.1/ 
L.352/Rev.3 andCorr.l andAdd.l and2) wasthe 
outcome of lengthy negotiations and appeared to be 
moredetailedthanthe amendment onthesametopic 
submitted atthe first session (A/CONF.39/C.1/L.352/ 
Rev.2). It therefore deserved careful study. The 
Committeeof the Wholemight setup committees to 
study each of those amendments. 

14. Mr. ALVAREZ TABIC (Cuba) said thatthe Inter
national Law Commission had been right to say in para-
graph(4)ofitscommentaryto article 62 that that article 
represented ^thehighest measure of common ground 
that could befound". Any attempt toimposeupon 
States an obligatory procedure for settling disputes about 
the validity ofatreaty or the right ofaparty to termi
nate it would serve no purpose. If it proved impossible 
to settle an international dispute by the means provided 
formarticle 62, it was because the attitude adopted by 
the States concerned was such that even compulsory 
adjudication would have been of no assistance. In 
fact,theapplicationof arigidprocedure, especially in 
the case ofadisputebetweenalarge State andasmall 
one, would only beprejudicial to the interests of the 
weaker State. While the principle of sovereign equality 
was no more thanafine phrase in theUnited Nations 
Charter, it was impossible to allay the justifiablefears 
ofalarge number of States, especially those which had 
been the actual victims of the operation of unequal and 
unjusttreaties. Thesefears wouldperhaps disappear 
one day asaresult of the introduction ofamore equit
able international law, based on practices differing from 
those imposed hitherto by a small group of powers 
whose relations with weaker States were based on uncon
ditional submission. Many nations had suffered in 
order to achieve independence and only afewof them 
had been able to obtain the cancellation of treaties 
imposed upon them by the use of threats and coercion. 
International relations had not yet reached thepoint 
where such States could agree to submit themselves 
without misgivings to compulsory adjudication or arbi
tration. 

15. In the case ofwhat were termed^unilateral"treat-
ies,of treaties v o i d ^ ^ ^ under the rules approved 

by the Committee, there was no point in discussing 
apreliminary procedure. But, in the case of treaties in 
force which it was possible to terminate byaprocedure 
that was equitable,brief and effectuahthe only accept
able solution was that proposed in article 62, which 
hadbeen approved at thefirst session. It had been 
objected that that article did not provide for the com- ^ 
pulsory settlement of disputes; but experience had shown 
that States tended to settle their differences without 
recourseto compulsory adjudication, whose awardsin 
most cases were not objective, fair or effectual. 
16. Moreover,where the dispute was betweenapowerD 
ful State andaweakState,what guarantee could there 
be thatthepowerful State would agree to submit to 
the decision of an impartial body and that it would 
comply with an award that was unfavourable to its 
interests7 
17. The question of the settlement of disputes had 
been considered by the Special Committee on Principles 
of International Law concerning Friendly Relations and 
Co-operation among States,which had reached the conD 
elusion that international disputes should be settled on 
the basis of the sovereign equality of States and in 
accordance withtheprinciple of free choice of means, 
which should be appropriatetothe circumstancesand 
nature of the dispute.1 

18. Freedom to choose the most appropriate meansof 
settlingadispute,whichwas referred to in Article33 
of the United Nations Charter, presupposed complete 
respect for the sovereignty of States. The introduction 
of compulsory judicial settlement would gobeyond the 
limits laid down by the Charter. 
19. Incertain matters, international law was no more 
thanthe adaptationof foreignpolicy to the needs of 
the moment. In an atmosphere where power prevailed 
over justice, itcouldnotreasonablybe expectedthat 
the decisions ofabody consisting of third parties would 
be fair and effective. 
20. A compulsory procedure could not be imposed 
upon the international community as long as many areas 
ofinternationallawthatwereoffundamentalimportance 
were dominated by traditionalandunjust ideas which 
met the requirements ofavery small number of powers. 
21. Cuba,which had been the victim of aggression i na 
variety of forms, refused to accept any arrangements 
whichwouldhave theresult of imposingmethods of 
solving questions whose scope and nature were indeter
minate. 

22. Althoughhis delegation acknowledged theefforts 
madebyanumberofdelegations,particularlytheSpa^ 
nish delegation, it rejectedany solution to the problem 
that would have the result of introducingacompulsory 
settlement procedure and it would therefore vote against 
article 6 2 ^ . 

23. Mr. SHUKRI (Syria) said that, in his delegation's 
view, adequate measures shouldbe taken against the 

1 S e e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ y , ^ ^ ^ ^ y - ^ r 
^ ^ ^ ^ , ^ ^ ^ , agenda item 87, document AB6230, paras. 
248 and 272. 
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possibility that nullity, termination or suspension of 
the operationofatreatymightbe arbitrarily asserted 
asapretext for getting rid of inconvenient obligations. 
Hisdelegation fully e n d o r s e d t h e ^ ^ ^ ^ ^ ^ ^ ^ 
principle and for that reason hadvoted for article 62 
at the first session. Article 62 was not merely the 
highest measure of common ground that could be found; 
it also provided an adequate safeguard against abuse of 
right by apar ty toa t rea ty , sinceitprovidedthat,if 
objection had been raisedtoanotification, the parties 
should seekasolution through the means indicatedin 
Article 33 of theUnited Nations Charter,that was to 
say by negotiation, enquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies 
or arrangements,or other peaceful legal means such as 
recourse to the International Court of Justice. 

24. Inother words, those whohad drafted article62 
hadconsidered thatindealing withtheproblemthey 
shouldtake as abasisthegeneralobhgationof States 
tosettle their intemationaldisputesby peaceful means 
in suchaway that international peace and security and 
justice would not be endangered. 
25. Some representatives hadmaintained that a con-
ventionwhich did not provide foracompulsory settle
ment procedure would be inapplicable. But the Geneva 
Conventions on the Law of theSea andthe Vienna 
Conventions on Diplomatic Relations and onConsular 
Relations did not provide for compulsory adjudication; 
yetmat facthad not underrninedtheir significance as 
steps towardsthecodificationofpositiveintemational 
law. 
26. Any attempt to associate the existence of legal 
norms with compulsory settlement in international rela
tions was not only unnecessary but dangerous. It could 
not be said that States had no obligations under the 
Charter merely because recourse to the International 
Court of Justice was optional. 
27. Anumber of jurists took the view that the main 
factor that led to compliance with international law was 
the moral factor. Perhaps too much reliance should 
notbeplacedon such asubjectivefactor,but it was 
necessary toberealist icinthe search for aworkable 
formula. And a workableformula could notbe one 
that compelled States to submit their disputes to judicial 
settlement, especially when those States had some 
misgivings about the value and usefulness of such a 
procedure. 
2 8 . 0 f t h e l 2 7 Member States of the United Nations, 
only about forty had accepted the optional clause of 
the International Court of Justice. If States were really 
willing to submit their disputes to judicialsettlement, 
all they would need to do would be to declare that they 
accepted the compulsory jurisdiction of the Court. The 
fact that the majority of States had been reluctant to do 
so proved that they found that course of action unattrac
tive. 
29. Syriawasoneof themanyStateswhichhadnot 
accepted the compulsory jurisdiction of the International 
Court of Justice, not because ofalack of faith in justice, 
but simply becausehis country disputed many of the 
existing rules of traditional international law which were 

supposed to govern the Court's decisions. Those rules 
should be subjected to progressive development, so that 
they would meet the requirements of the age — the age 
of self-determinationof peoples; Syriawould thenbe 
ableto acceptthejurisdictionof the Court. No one 
could denythat there wasadifference in outlookbetween 
the newly-independent States and other States with 
regard to the rules of international law. When the 
question of universality had come up at previous 
meetings, some representatives had expressed doubts 
about the validityof some of the fundamental concepts 
of international law as far as the newly independent 
States were concerned. Reference might also be made 
to the slowness of the Court's machinery and to its 
somewhat conservative attitude in many cases, the most 
recent of which were the ^ ^ ^ ^ ^ ^ ^ cases. 

30. Consequently, before envisaging compulsory adju
dication, the Committee should reach agreement on the 
legalrules tobe appliedandontheprocedure tobe 
used. The amendments before the Committee were 
based on the idea that States must be forced to submit 
disputes to compulsory adjudication, but they made no 
referencetothequestionofhowthe awardwastobe 
enforced. What happened ifaState refused to comply 
with the award of atribunal or of the International 
Court of Justices The amendments did not propose any 
better solutionthanthat envisaged in article62. 
31. Afurther point was that theamendments seemed 
to assign anewrole to arbitration. Arbitration was 
different from judicial settlement because it allowed the 
parties not only tonominate the arbitrators and define 
the scope of the dispute to be settled, but also to estab
lish the terms of reference of the arbitral tribunal. No 
suchprovisionwas made inthe amendments, and that 
would inevitably lead toagreat deal of further contro
versy. 
32. Again, the amendments wouldburdentheUnited 
Nations with further expenditure and everyone was 
aware of thefinancial difficulties atpresentbeingex-
periencedbythe Organization; moreover, smallStates 
could not afford the expense of such complicated machi
nery. 
33. The Syrian delegation would therefore vote against 
all the amendments. It would, however, agree that the 
general idea underlying the amendments should be 
included in an optional protocol similar to that annexed 
to the other Vienna Conventions. 

34. Mr.WALDRON (Ireland) said the Committee was 
on the point of decidingabasic question concerning 
disputes relating not merely to the interpretation and 
apphcation of treaties but also concerning their validity. 
35. Some delegations believed that the provisions of the 
article 62 adopted at the first session were adequate. 
Ireland,which did not occupyavery powerful position 
intheinternational hierarchy, didnotbelievethatits 
interests established in treaties were sufficiently pro
tected by article 62. At the national level, inalawless 
society, the powerful prevailed because they did not 
need theprotection of thelaw. At the international 
level, too, the strongmight, if necessary make their own 
law. Thelrish delegationwastherefore surprisedto 
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hear the representativesof many small States say in 
effect that they did not need the protectionof the law, 
and that they were satisfied with the freedom given them 
by article 62. But that freedom was wholly false. 

36. Article 62 had been described as both realistic and 
fiexible,but that wastrue only if realistic meant that 
there should be no definite provision for settling disputes 
and if flexible meant that States should be permitted to 
terminatetheirinternationalobligations unilaterally. 

37. Muchhadal readybeensa id, and m o r e n o doubt 
wouldbeheard, onthesubject of unequal orleonine 
treaties. There was no greater potential inequality than 
when there was nothingin a treaty which enabled a 
State to enforce its rights. In such a situation the 
weaker would alwaysbetheloser. Small States were 
really entering into leonine agreements when treaties 
did not provide any just means of ensuring that their 
rights were not unilaterally terminated. 

38. The Irish delegation had great respect for the 
motives which had prompted the amendments byJapan 
(A/CONF.39/C.1/L.339) and by Switzerland (A/ 
CONF.39/C.1/L.347), and unless unforeseencircum-
stances arose, it would votefor them. It was a s a d 
commentary both on the Court itself and on the inter
national community that it should not be taken for 
grantedtbatthelnternat ionalCourt of Justice should 
be designated as the tribunal to which international 
disputes of the character in question should normally 
be referred. But it had to be recognized that the Court 
had not yetbeen able togeneratethe necessaryconfi-
dence in its adequacy or ability to settle many intema-
tionaldisputes. Similarly, i t m u s t b e r e c o g n i z e d t h a t 
States werenot yet prepared to submit thecontrolof 
their interests to the Court's jurisdiction. 

39. However, the Conference should direct its atten
tion especially to the nineteen-State proposal rather 
than to the Spanish proposal. The Irish delegation 
did not agree withthe nineteen-State proposal in every 
detail,but it nevertheless congratulated the sponsors on 
their care and zeal in producing it. His delegation 
wished to draw attention to certain points which should 
recommend that document to the Conference. Firstly, 
the conciliation procedures would be exhaustive and the 
parties to a dispute wouldhave every opportunity to 
settle it in that way, whichwas favoured by somany 
States; secondly,the parties themselves would estabhsh, 
o n a b a s i s of equality,the conciliation commission and 
the arbitral tribunal, so that they could no longer 
contend, as theydid at present,that the way in which 
the International Court of Justice was composed was 
a ground for refusing to submit to its jurisdiction; 
thirdly, the t r ibunalwouldbeapplyingthelaw which 
was at present being codified by the Conference, and not 
a law which was alleged still to serve colonialist interests; 
fourthly, the Irish delegation noted the role whichthe 
Secretary-General would be playing i n t h e conciliation 
and arbitrationprocedures l a i d d o w n i n t h e n i n e t e e n -
State proposal. 

40. T h a t b e i n g s o , all States, and inparticular small 
States, should accept that document,which was reason
able and fair, served the interests of all, and appeared 

to be the proposal best calculated to bring the necessary 
security and stability to treaty relations. 

41. Mr. KUDRYA^TSE^ (Byelorussian Soviet Social
ist Republic) saidthat a t t h e f i r s t s e s s i o n t h e Confer
ence had discussed at length the question of what 
machinery should be resorted to if a treaty was not 
applied. Those efforts had not been vain, since the 
Conference had already adopted article 62,which pro
vided sufficient safeguards to ensure tl^at the principle of 
the stability of treaties would not be arbitrarily violated. 
It should not be forgotten that article 62 had been 
drafted by the International Law Commission after 
thorough study, and that it represented acompromise 
between differing points of view. No one could doubt 
thecompetenceof thelnternationalLawCommission, 
whose arguments carried conviction. In paragraph (4) 
of its commentary t o a r t i c l e 6 2 , t h e International Law 
Commission had rightly said that the article represented 
^ t h e highest measure of common ground that could be 
found among Governments as well as in the Commission 
on this question".^ 

42. The International Law Commission had considered 
that article 62containedprocedural safeguards against 
thepossibility thatthenul l i ty, terminationor suspen-
sionof the operationof a t rea ty mightbe arbitrarily 
asserted a s a m e r e pretext forgetting r i d o f an incon
venient obligation. The delegation of the Byelorussian 
SSR agreed with that view. The United Nations 
CharterprovidedthatUnitedNations organs could not 
imposeuponStatesthe methods t o b e used in settling 
their disputes. It was therefore impossible to accept 
the compulsory jurisdiction formula proposed by the 
sponsors of article 6 2 ^ . 

43. Sofar as concerned the provisionsof Chapters ! 
of the UnitedNations Charter, even the Security Council 
could only makerecommendations; it couldnot take 
binding decisions. At the San Francisco Conference in 
1945theUnitedStatesandtheUnitedKingdom,on 
behalf of the inviting Powers,hadgivenan assurance 
that the recommendations of the Security Council con
cerning the settlement of disputespossessed no obliga-
tory effect for the parties to the dispute.3 Similar assu
rances were to be found in the United States delegation's 
comments on the United Nations Charter after the end 
of the San Francisco Conference. 

44. If the UnitedNations Charter was taken as the 
basis, the inevitable conclusion was that only agreed 
methods of procedure were of any real use. For 
example, the Security Council could only reach decisions 
when there was unanimity among the permanent mem
bers. The Conference was bound to b e a r m m i n d the 
Charter and United Nations practice. 

45. That practice showed that whenever therewas an 
attempt to makeaprocedure for the pacific settlement 
of a dispute compulsory, the procedure in question 
became inapplicable or lost all practical value. 

vol. 11, p. 262. 
^ UnitedNations Conference on l^nternationalCrgani^ation, 
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46. Furthermore, acompulsory jurisdiction machinery 
wouldbeaviolationof the sovereign rights of States. 
47. It was because article 6 2 ^ w a s incompatible with 
the sovereignty of all States and with the provisions of 
theUnitedNations Charter itself that the Byelorussian 
SovietSociahst Republic would vote against the inclu
sion of that article in the convention. 

48.Mr.WARIOBA(UnitedRepublicofTanzania)said 
that on the question of the settlement of disputes arising 
out of the applicationof theprovisionsof P a r t ^ o f 
the draft articles, no one was really opposed to the 
principle of third-party settlement. The essence of the 
problem was whether or not such settlement should 
be automatic. After serious thought, the United Repub
lic of Tanzania was still opposedto any compulsory 
machinery of settlement. 
49. Article 62as adopted at the first session provided 
aH the necessary safeguards with regard to the applica
tion of me provisions of Par t^of the draft convention; 
in the event of an objection being raised by^any other 
party",the parties to the dispute should seekasolution 
through the means indicated in Article 33 of the United 
Nations Charter. The United Republic of Tanzania 
was convinced that the parties to a dispute would 
always makeasincere attempt to settle it throughone 
orotherof those means, asrecent conflicts in Africa 
showed. 
50. In particular, article 62 prevented States from taking 
unilateralaction by requiring themto notify the other 
parties of their claims. Therewas always the possibil
ity, of course, thataState might refuse to acceptapar-
ticular means of settlement, but once goodfaith was 
lacking, no rule for compulsory adjudication was likely 
to have much more effect than article 62 itself. 
51. The manifest reluctance to accept any rule of com
pulsory adjudication was undoubtedly due to the inade-
quacy of the existing machinery. The International 
Courtof Justice, as the principaljudicialorganof the 
United Nations, had major defects, particularly its com
position and the slowness of its procedure. The various 
proposals before the Committee sought to remedy that 
situation, and he was particularly concerned withthe 
nineteen-State amendment. (A/CONF.39/C.1/L.352/ 
Rev.3andCorr. landAdd.land2.) 
52. The sponsors of that amendment proposed the crea
tion of bodies whose composition would satisfy the 
parties tothe dispute. He did not think that inthe 
event theremedylay in setting upneworgans whose 
functions would in factbe those of thelntemational 
Courtof Justice, because, in his view, it would be pre
ferable to seek some means whereby the Court's 
standing could be restored. The sponsors of the 
nineteen-State amendment andthe other proposals of 
the samekind were aiming to doaway with recourse 
to the International Court of Justice and were thus 
Undermining the Court's prestige, even though they did 
not admit it. 
53. Further, the attempt to satisfy the parties with 
respect to the composition of the judicialorgan called 
uponto settletheir disputes would inevitablyentaila 
very lengthy procedure. Despite the efforts of the 

sponsors oftheamendmentinquestion to deal with that 
point, their formula wouldmean that atleast forty-
fivemonths would elapsebetweenthe date on which 
notification was given under article 62 and the date 
on which arbitration would actually begin. In theory, 
of course,disputes might be settled at the conciliation 
stage;but if aparty refused fromthestarttoaccept 
the meansof settlement providedinArticle 33 of the 
Charter,it was most unhkely that it would accept the 
findings of a conciliatory body. Inhis opinion, that 
kind of procedure would simply beasource of unneces
sary expense to the parties and the United Nations. 

54. In any case, as his delegationhad stated at the 
previous session,the annex appended to the new article 
62 ^proposed by the nineteen States was scarcely 
appropriate in a draft convention which laid down 
general provisions on treaty law. 
55. Some delegations urged that disputes arising out 
of the application of specnic articles, notably articles 50 
and61,should of necessity be subject toadjudication. 
He did not consider that tobeessential, even inthe 
case of new provisions likely,as some feared, to give rise 
tounilateralclaims. The International Law Commis
sion's mtention in drafting such articles was certainly not 
to cause chaos in international relations but to put an 
end to unjust practices. 
56. It was also argued that notwo States shouldbe 
permittedto settle independently adisputerelating to 
such an important provision a s ^ ^ ^ ^ ^ ^ , although he 
was not convinced that adjudication constitutedaform 
of international legislation. Different tribunals, for 
example, might pronouncedifferently on similar ques-
tions,which would simply lead to confusion. Moreover, 
atribunal's decision would bind only the parties to the 
dispute and consequently would not have the desired 
effect. Furthermore, if aparty notifiedaclaim under 
article 50, and the other party or parties raised no 
objection, sothattheclaimantwasabletoenforceits 
claim,would that mean that the whole world accepted 
the claim as es tabhshingaruleof^^^^^7 Or would 
it mean that claims made under certain articles should 
be subject toadjudication, whether theyhad given rise 
to objections or not7Acompulsory adjudication proce
dure did not seem to be the ideal solution in that 
respect. 

57. Because of those difficulties, his delegation did not 
believe that the proposals to includeanew article 6 2 ^ 
could have the shghtest positive effect. If States could 
not solve their disputesby means of article 62, it was 
their duty ^ to appreciate thesituation andtoact as 
goodfaithdemands", as thelnternational Law Com
mission stated in paragraph (5) of its commentary. If 
thesituationendangeredintemationalpeaceandsecu-
rity,then the provisions of Chapters! of the Charter 
should be apphed. 
58. TheUnited Republic of Tanzania was,however, 
prepared togive careful consideration to the amend
ments submitted by Ceylon (A/CONF.39/C.1/L.395) 
andThailand(A/CONF.39/C.l/L.387) orto any new 
proposal which improved on the nineteen-State amend
ment. 
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59. Mr. RA^AFINDRALAMBO (Madagascar) said 
that in view of the importance of the provisions of 
Par t^of the draft articles, the delegations participating 
intheConference allsubscribedto theCommission's 
statement, in its commentary to article 62, that the 
articlewasakey article for the applicationofPart^ 
of the convention, because it laid down certain essential 
procedural safeguards against arbitrary claims that a 
treaty was invalid. 
60. The debateat the first session andthe discussion 
now in ptogress showed that a substantial majority 
wouldfavouraprocedure which strengthened the safe
guards already existing intheinitialprovisionsof the 
draft articles. 
61. His own delegation,which was one of the sponsors 
of thenineteen-State amendment (A/CONF.39/C.1/ 
L352/Rev.3 and Corr.l and Add.l and 2), thought that 
onlyaprocedure providing for two separate stages, con
ciliation and arbitration, would provide an effective 
safeguard against arbitrary action and instability in treaty 
relations between States. 
62. Theprocedurefor the settlement of disputes pro-
posedinthat amendment wasentirely in keeping with 
the spirit and letter of the United Nations Charter, 
whichrecommendedthepartiesto endeavour, with the 
assistance of other countries inthe same part of the 
world,tosettletheir disputes themselves. Hisdelega-
tion was therefore opposed to any procedure which 
wouldcause disputes betweentwo States onthe appli
cation of Pa r t^o f the convention to be subject to the 
compulsory jurisdiction of the International Court of 
Justice. Consequently,it could not accept theJapanese 
amendment (A/CONF.39/C.1/L.339) or the Swiss 
amendment (A/CONF.39/C.l/L.377),both of which 
expressly provided for compulsory or optional reference 
to the Court. 
63. However, to the extent that those amendments 
provided for an arbitration procedure, they were in line 
with the nineteen-State amendment, andthe common 
groundbetween the proposalsmight later induce the 
delegations of Japan andSwitzerlandtocometogether 
with the sponsors of that amendment. The delegation 
of Madagascar would be prepared to consider the possi-
bilityof adjusting the systemithadproposedforthe 
settlement of disputes,though it would not be prepared 
togive way on the essential principle of conciliation and 
arbitration. 
64. It was preciselybecause the amendment submitted 
byThailand(A/CONF.39/C.l/L387) struck at the 
very foundations of thesettlement machinery proposed 
by thegroup of nineteen States that the latter could 
not subscribe to it. The provision envisaged by Thai
land would rob article 6 2 ^ o f its meaning and scope, 
since the mere will of a State which had refused to 
agree that article 6 2 ^ ^ should apply to it would prevent 
it from applying to the other parties. 
65.TheSpanish amendment (A/CONF.39/C.1/L.391) 
would introduceamore effective method of settlement 
thantheexistingone;itwasbasedonthe same prin
ciples as the nineteen-State amendment,but the machi-
nery it proposed was unduly clumsy and complex. 

However,theSpanishdelegation should easilybe able 
to find common ground with the sponsors of the 
nineteen-State amendment. 
66.The second proposal by Switzerland (A/CONF.39/ 
C.1/L.393. Corr.l) and the amendment by Ceylon 
(A/CONF.39/C.1/L.395) added nothing to the nine^ 
teen-State amendment, sincetheystatedarule already 
embodied intherevisedversionoftheintroductionto 
that proposal. 

67. Mr. KORCHAK (Ukrainian Soviet SocialistRepub-
lic) said that in his delegation's view, the procedure 
tobe followed in cases of invalidity,termination, with
drawal from or suspension of the operation ofatreaty, 
as laid down in article 62 in the International Law 
Commission's draft,was fully in keeping with the prin
ciples of international law and the provisions of the 
Charter. In contemporary international law, States 
hadamoralandlegalobligationtosettleallinterna-
tionaldisputes by peaceful means. Those means were 
set forth in Article 33 of the Charter, although the list 
was not exhaustive. Therewere in factother means, 
and States were entitled to select those they regarded as 
most appropriate. In other words, the principle of 
peacefulsettlementof disputes wasnotgovemed by a 
single, compulsory procedure. The principle of choice 
of means wasthe one adopted by theUnited Nations, 
and it wasinlinewith the basic principles of modern 
international law, which were founded on the sovereignty 
of States and on non-interference in the internal affairs 
of States. For that reason, the Ukrainian delegation 
wasobhged to make serious reservationsin respect of 
article 6 2 ^ a n d the proposed amendments. 

68. According to article 6 2 ^ , the only available means 
of settling international disputes would appear to be 
recourse to an international arbitral body or to the 
InternationalCourtof Justice. But there were other 
means available,andStatescouldchoosetheonethey 
preferred. The attitude of the sponsors of article 
6 2 ^ ^ was unrealistic andhadhttle practical justification. 
The compulsory nature of the proposed recourse could 
not makearule effective when it ran counter to the basic 
interestsof States at the present time. The important 
thing was not to set upacompulsoryinternationalsystem 
in the form ofatribunal, but to lay down norms in the 
convention which were in keeping with the requirements 
of international lifetoday. Thosenorms, whichwere 
universally known,would make it perfectly possible for 
States to dispense with an international arbitration pro
cedure. The disputes existing at the present time could 
not be settled by arbitration of any kind. The Ukrai
nian Soviet Socialist Republic pursuedapeaceful policy 
and had always been an advocate of any measures 
makingforthedevelopment of international relations; 
and it considered that no judicial system could constitute 
a means of giving effectiveness to the application of 
international law in general and of international treaties 
in particular. Experiencehad shown that the Inter
national Court of Justice and various arbitralbodies 
had failed toachieve satisfactory results inthat direc
tion. If aclauserelatingto arbitration wereinserted 
into the convention,agreat many States would refuse 
to sign it. It would thereforebe desirable to think 
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twice before adopting suchaclause. The principle of 
collaborationandmutnalunderstandingamong States, 
advocated byLenin,wasasource of international law. 
Lawdeveloped inthe direction of international co-op
eration, and no arbitration couldreplace the will of States 
toco-operate. Forthatreasonhis delegation supported 
article 62 as drafted by the Commission. 

69. Mr. CARMONA (Venezuela) said thathis country, 
at all timesachampion of law andjustice, had always 
advocated ways and means making for the peaceful 
settlement of international disputes, which it regarded 
as asacredandinviolableprinciple. Thelaw should 
protecttheweak and the poor,but unfortunately that 
was not always the case. Venezuela had therefore 
always given the closest attention to every specific case 
thatarose,with aviewtoensuring the strictest obser
vance of justice, and over its 150 years of independence 
it had frequently had recourse to arbitration. Generally 
speaking,inthe treaties concluded by it during the twen-
tiethcentury,^enezuelahadundertakentoimplement 
the decisionsofthelntemationalCourt for the settled 
ment of international disputes. But it must be pointed 
out that instead of favouring compulsory arbitration and 
judicial decisions, the world today was tending to adopt 
asomewhatretrogressiveattitude. 

70. After the First World War, allcivilized countries 
had given their backing to the Permanent Court of Inter
national Justice, which had had morebackingat that 
time than at any other. Following the Second World 
War, things had changed. The Venezuelan Foreign 
Minister, who hadbeenpresent in 1945 at the San 
Francisco Conference, andhadbeen chairman of the 
body set up to draft the Statute of the Court, had been 
convinced of the need for a judicial solution in all 
circumstances. He had returned to^enezuela after the 
Cor^erencemasomewhatdisappomted frame of mind, 
feeling that the cause of peace had been lost rather than 
won; for althoughthey had favoured compulsory juris
diction asabasic rule, the States had finally decidedin 
favour of the optional clause in Article 36 of the Statute 
of the Court. Today, of thel29 countries which were 
parties to the Statute of the Court, forty-four had 
adopted the optional clause in Article 36,inotherwords 
only one-third. Ouiterecently,anumber of important 
countries had reserved the right to signify to the Regis
trar of the Court their withdrawal of acceptance of the 
optional clause at anymomentthey chose. Itwas there
fore to be feared that the importance of the Court was 
being steadily weakened and that it now represented 
for people generally nothing morethanabodyoutof 
touch with the needs of the times. 

71. Withregardto compulsory arbitration, thelnter-
nationalLawCommissionhad endeavoured for many 
yearstodraftaconvention on arbitral procedure accept
able to the majority of the State Members of the 
UnitedNations. Butalarge number of countries had 
opposed thel952 draft providing for compulsory arbi
trations In 1958, me General Assembly had examined 

^Forthetextof the^Drafton ArbitralProcedure",see 
^ ^ ^ ^ o ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^ ^ , 1952,vol.^l, 
pp.6067. 

thel953draft^andhadputittothevote. Thirty-one 
countries had voted in favour of compulsory arbitration, 
28 in favour of optional arbitration, and 13 had 
abstained. In 1958, during the Conference on the Law 
of the Sea, the problem of adopting compulsory 
arbitrationhad again been examined. Opinions had 
been divided on the subject. Thirty-three countries 
had voted in favour of that mode of settlement, 29 had 
votedagainst, and 18 hadabstainedB It had finally 
been decided to adopt the optional protocol procedure; 
but whereas some 40 countries had ratified the Con
ventions, by December 1968 only 9 had ratifiedthe 
Protocol. In 1961, an optional protocol had been 
annexed to the Convention on DiplomaticRelationsB 
There again, of the 92 States whichhad ratifiedthe 
Convention, only 31, orlessthanathird, had signed 
the optional protocol. Inl963therehadbeenavote 
on the same question in connexion with the Convention 
on Consular Relations. Thirty-one countries had voted 
in favour of compulsory arbitration, 28 against, andl3 
had abstained.8 As yet, onlyll States had ratified the 
protocol. All those instances made it clear that States 
were not ready to agree to the inflexible system of com
pulsory arbitration. 

72. Consequently, the^enezuelan delegation was of the 
opinion that it would be dangerous to cross the willof 
the considerable number of States opposed to the rigid 
formula proposed inarticle 6 2 ^ , whichwould most 
probablyberejected if avotewere taken. His dele
gation was nevertheless interested in the attempts made 
by somecountriestofindaformulaprovidingforthe 
estabfismnentofaspecial arbitration conrmission within 
the United Nations. 

73. His delegation would prefer that the proposal made 
by me Commission inarticle62shouldbekept,since 
it was likely tobe acceptable to allStates. Disputes 
could then be settled in accordance with Article 33 of 
the Charter. Article 33undoubtedly lacked precision, 
butinpresent circumstances, it was the nearest approach 
to the ideal which the members of the Committee must 
haveinmind. 

74. Mrs. ADAMSEN(D^umark) reminded the Com
mittee that at thefirst session of the Conferenceher 
delegation had joined with other States in proposing 
anew article 62^(A/CONF.39/C.l/L.352/Rev.2) 
providing for a combined conciliation and arbitration 
procedure for the settlementof disputes arising outof 
the provisions of P a r t ^ o f the draft convention on the 
law of treaties. That was in keeping with Denmark's 
policy, whichhad at all timesbeen to encourage the 
peaceful and equitable settlement of inter-State disputes 
by recourse to the decision of an impartial third party. 

^ Anew text hadbeenprepared in 1953. S e e ^ ^ ^ ^ ^ ^ 

and ^ 5 ^ , vol. O, pp. 83-86. 
^ See ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ B ^ ^ ^^ ^ ^ ^ ^ ^ ^ ^ , 

^ ^ ^ ^ ^ ^ v o l . O f , p . 3 3 . 
^United Nations, ^ ^ ^ y ^ ^ ^ v o l . 500, p. 242. 
^See ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ ^^ C ^ ^ ^ ^ ^ ^ ^ , 

^ ^ ^ ^ ^ B ^ , v o l . f , First Committee, 31st meeting, para. 24. 



Ninety-fonrth meeting —18 April 1969 267 

75. The International Law Commission had no doubt 
drawn up article 62 of the draft convention concerning 
the procedure to be followed in cases of invalidity,ter-
mination, withdrawal fromorsuspensionof the opera
tion of atreaty with the utmost care, and it had taken 
accountoftheobservationsof Governments and of its 
own members. But the article was inadequate, as was 
clear from paragraph (5) of the commentary to it. For 
if after resorting tothemeansprovided in Article33 
of the Charter the parties reached an impasse, each 
Government would have to appreciate the situation and 
act as goodfaithdemanded. Article 62, as adopted 
by theCommitteeatthefirst session, wouldopenup 
the way to abuse of the various articles of the draft 
convention relating to the invalidity, termination, sus-
pension,and so forth,of treaties andwould jeopardize 
the security and stability of treaty relations between 
States. 
76. Inco-sponsoring the amendment submitted at the 
first session, Denmark had been convinced that the ideas 
underlying the proposal would provide a satisfactory 
solution to theproblem of the settlement of disputes 
resultingfrom the provisions of Par t^of the draft con
vention; it had hoped that thatproposal could be further 
improvedandthatthegreatmajority of States would 
accept it. 
77. Consultations had taken place which had led nine
teen States to put forward the new amendment (A/ 
CONF.39/C.l/L.352/Rev.3 and Corr.l and Add.l 
and 2), as explained by the Netherlands representative. 
78. TheDanish delegation hadgiven carefulthought 
to every possible solutionto the problemof the settle
ment of disputes,and it approved amendments such as 
those of Japan (A/CONF.39/C.1/L.339) and Switzer
land (A/CONF.39/C.1/L.347). It preferred them to 
the Spanish amendment (A/CONF.39/C.1/L.391), 
which seemed rather complicated andunduly difficult 
to apply. It could not support proposals suchas that 
of Uruguay (A/CONF.39/C.1/L.343), since the pro
cedures mentioned in that amendment did not seem 
likely toleadtotheattainmentof the aimsintended; 
nor did it approve the amendment by Thailand (A/ 
CONF.39/C.1/L.387), since its adoption would tend 
to put States inaposition where they would not always 
be able to have recourse to an impartial third State 
to settle their disputes. But her delegation would give 
careful study tothe amendment submittedby Ceylon 
(A/CONF.39/C1/L395). 

79. The procedurefor the settlement of disputes laid 
down in the nineteen-State proposal, involvingaconei-
liation phase followed in the event of failure by an 
arbitration phase, must be regarded asawhole. That 
was of capital importance if the stabilityof treaty rela-
tionsbetweenStateswastobesafeguardedby means 
of afinalsettlementof alltreaty disputes throughan 
impartial organ. 
80. It had been saidthat the earlier codificationcon-
ventions did not provide for automatic,or indeed com
pulsory, settlement of disputes. That was most unfor-
tunate,andthe temptation must be avoided of accept
ing such conventions as precedentsinthat respect. As 

the President of the Conference had pointed out at the 
6th plenary meeting, at the opening of the second 
session, adraftconventiononthelaw of treaties was 
something entirely apart. It was therefore essential 
thataconvention of that kind should be draftedinsuch 
away that it was likely to be accepted by the majority 
of States. But at thefirst session it hadbeenmade 
clear mat certain articles of P a r t ^ o f the draft would 
make it difficult, if not impossible, foralarge number 
of Slatesto signor ratify the convention,unlesssome 
method of settling disputes through an impartialorgan 
were provided for. 

81. The Danish delegation considered that the nineteen-
State proposal of which it wasasponsor(A/CONF.39/ 
C.l/L.352/Rev.3 and Corr.l and Add.l and 2) solved 
the problemof the settlement of disputes inamanner 
which should be acceptableto allthemembersof the 
Conference. If that proposal were adopted, it would be 
possible to secure thebroadly-based accession to the 
convention on the law of treaties which was essen-
tialto the security of future treaty relations between 
States. 

The meeting rose at 1p.m. 

NTNETYEOU^TH MEETING 

C ^ ^ ^ B Mr. ELIAS (Nigeria) 

Considerationof the question of the lawof treaties in 
accordance with resolution 2166(XXI)adopted by 
the General Assembly on^December 1 9 6 6 ^ ^ ^ -

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ o ^ 2 b i s , ^ 2 t e r , ^ 2 q u a t e r ^ ^ ^ 
(continued) 

l .Mr .AUGE (Gabon) said that P a r t ^ o f the draft 
convention contained provisions that would permit a 
party to the convention to evade without difficulty any 
treaty obhgationwhichhadbecomeburdensometo it 
and at the same time to refuse, by virtue of article 62, 
to reach an amicable settlement of its dispute withthe 
other State. Article 33 of the Charter, to which 
article 62 of the draft referred, made no provision for 
an automatic procedure that couldbe set in motion 
againstaState which refused,withinareasonable time, 
toreachapeaceful settlement. 
2. Such provisions of the draft as article 46 on fraud, 
article ^7oncorruption and article 50 o n ^ ^ ^ ^ 
could all give rise to difficulties of interpretation; at the 
same time,they were hable to introduce an element of 
insecurityininternationalrelations unless provision were 
alsomadeformachinerytoenableaState affected by 
the suspensionofatreaty to oblige the claimant State 
to prove its case before an impartial body. It was for 
those reasons that his delegation had joined in sponsor
ing what had nowbecomethe nineteen-State proposal 
for article 62^(A/CONF.39/C.l/L.352/Rev.3 and 
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Corr . landAdd. land2) . The proposal by Thailand 
foranewarticle62^(A/CONF.39/C.l/L.387) would 
depriveany small State whichconcludedatreaty with 
a State making the reservation provided for in that 
proposal of all safeguards and his delegation would 
therefore vote against it. It would also oppose the 
Spanish amendment (A/CONF.39/C.l/L.391),which 
would be harmful to newly independent States like 
Gabon in that, for many years to come, they would not 
be in a position to appoint ^persons of recognized 
eminence"forthepurposes of article 1, paragraph 2, 
of theannex to the amendment. 

3.Mr.WY^NER (Poland) said that his delegation had 
not been convinced by the arguments adducedinfavour 
of compulsory jurisdiction with regardto the disputes 
dealt with in article 62. 
4. The future conventiononthelawof treaties would 
not cover just one branch of inter-Staterelations; by 
layingdownthegeneralpatternof the lawof treaties, 
it would haveadirect bearing on practically every field 
of relations betweenStates. Theinclusionof acorns 
pulsory jurisdiction clause would therefore impose on 
the parties much heavier obhgationsthanasimilar clause 
in any other treaty. Furthermore, in view of the 
variety of questions that would beregulated by that 
convention,itwasimpossibletoforeseewhattypesof 
dispute would arise in the future and thus what proce
dure would be best suited for settling them. The prin
ciple of good faith required that the parties toadispute 
should seek an early and just solution to it and the 
natural course was to leave to the parties directly 
concerned the choice of the means to settle any disputes 
that might ariseonsuchquestions asmvahdity,termi-
nation,withdrawal or suspension. 

5. The attitude of States towards international tribunals 
hadnotbeenencouraging; only forty-three Stateshad 
accepted the optional clausein Article 36 (2) of the 
Statute of the International Court of Justice, and many 
of those had limited the legal effects of their acceptance 
by reservations which virtually deprivedtheclause of 
any practical value. The concept of compulsory jurist 
dictions had notbeen accepted inpreviouscodification 
conventions, such as thefour Geneva Conventions of 
1958onmeLawoftheSeaandthetwo^iennaCon-
ventionsof 1961 and 1963. Theattitudeof States 
towards compulsory jurisdiction resulted from the divert 
sity of their political, social, economic and cultural struc
tures and legal traditions, which made it doubtful that 
it would be possible to establishajudicial body enjoying 
theequalconfidenceof allof them. It was therefore 
unrealistic to try to include a compulsory jurisdiction 
clause in the present draft. 

6. Theamendments to establish new organs o r a n e w 
systemforthesettlementof disputes were of doubtful 
value because they did not go to the heart of the 
matter. Themeans of settlement already availableto 
States were sufficient to settle any kmd of dispute, proD 
vided the States made use of them in good faith. The 
situation would not be changed by the creation of new 
organs; it would merely imposefreshburdens on the 
UnitedNations. 

7. Indeed, it was hard to understand why the expenses 
of the proposed bodies should be borne by the United 
Nations and not by the parties to the dispute. Sucha 
system could encourageStatesto enter into a dispute 
without any sound reason, andfurther aggravate the 
proliferation of United Nations bodies. 
8. The well-balanced text of article 62 established ade
quate safeguards against the arbitrary termination or 
suspension of treaties and ensured the observance of the 
all-important ^ ^ ^ ^ ^ ^ ^ rule by imposing 
appropriate limits ontheactionof aStatewishingto 
denounceatreaty. The key provisions of paragraph 3, 
which laid down thattheparties to adisputeshould 
seekasolution through the means indicated in Article 33 
of the Charter, were broad enoughto cover all means 
of settlement. At the same time, they left to the parties 
the choice of the most suitable procedure inthe parti
cular circumstances. Thoseprovisions were not only 
compatiblewith international law, but they also took 
account of the existenceof different social, economic, 
political and legal systemsthatpreventedStatesfrom 
evaluating problems in the same way. 

9. The establishment of so-called^objectivebodies" 
to decide on the vital interests ofaState was premature. 
At the present stage of international relations, the only 
solution was to leave the choice of means of settlement 
to the States concerned. On that point, the Special 
Committee on Principles of International Law con
cerning Friendly Relations and Co-operation among 
States had arrived at the conclusion that States must seek 
an nearly and just settlement" of their disputes by 
one of the means indicated in Article 33 of the Charter 
^or other peaceful means of their choice".1 

10. Some of the opponents of the formula embodied 
marticle 62 pamted an unduly pessimistic picture of the 
consequencesof itsprovisions whentheyassertedthat 
States would immediately free themselves of their treaty 
obligations by fabricating arguments based on allegations 
of error, corruption, change of circumstances or ^ 
^ ^ ^ . These fears were not justified. The future 
conventiononthelaw of treaties, as an instrument of 
codification, would simply restate the existing law, 
changing established rules of customarylaw into more 
precise norms of treaty law. Article 62 was based on 
the contemporary practice of States; except for some of 
its proceduralformulas, itsimply restated what was 
the key rule of international law: that States must seek 
to resolve their disputes by peaceful means. 

11. For those reasons his delegation would vote against 
theproposalsfor anew article 6 2 ^ . 

12. Mr. BINDSCHEDLER (Switzerland) said that he 
wished tomake some comments of alegal character 
on some of the amendments which had been submitted. 

13. He could not support the amendment by Thailand 
(A/CONF.39/C.l/L.387)for a n e w a r t i c l e 6 2 ^ , 
because it would completely nullify the effects of 

1 See Official Records of the General Assembly, Twenty-
first Session, Annexes, agenda item 87, document A/6230, paras. 
248 and 272. 
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article 6 2 ^ ; it would take away with one hand what 
was given bythe other. 
14. He supported the amendment by Japan (A/ 
CONF.39/C.1/L.339) to paragraph3 of article 62 
becauseitstressedtheroleof thelnternationalCourt 
of Justiceand took account of the fact that the Court 
was aprincipal organ of the UnitedNations: it was 
the principal judicial organ, especially designated to 
settleinternational disputes. 
15. He could not accept theSpanish amendment (A/ 
CONF.39/C.1/L.391), which had two maindefects. 
Thefirst was that, under article 1 of its annex, the 
proposed^United Nations CommissionforTreaties" 
would consist of representatives of Member States of the 
UnitedNations. There was noreasontolimitinthat 
manner the composition of that commission, which 
should be open to all the parties to the future convention 
onthelawof treaties and not merely tothosewhich 
werealsoMembers of theUnitedNations. Thefact 
that the commission was designated in that amendment 
as ^ a permanent subsidiary organ of the General 
Assembly"was immaterial. Many non-member States 
of the United Nations were members of subsidiary 
organsof the General Assembly, such asUNICEF and 
UNCTAD, and Switzerland had recently had the honour 
of presidingover theTrade andDevelopmentBoard. 
Its second defectwouldbe moredifflcult to remedy. 
Article5of the annex tothe amendment drewadis-
tinctionbetween^legal"disputesandother disputes. 
But allthe disputes that could arise fromthe applica-
tionof the provisions of Part^would undoubtedly be 
legal disputes. Problems such as an allegation of fraud, 
or the invoking of a r u l e o f ^ ^ ^ ^ ^ , w e r e essentially 
legal in character. Perhaps theintention was to draw 
adistinction between non-political and political disputes, 
evenif thelatter also had a legal character. Expe
rience, however, showed that such a distinction was 
extremely difficult to make and inevitably involved 
subjective factors; it was therefore wiser not to attempt 
to make it at all. 

16. His delegation had given careful consideration to the 
nineteen-State proposal for anew article 62 ^ (A/ 
CONF.39/C.l/L352/Rev.3 and Corr.l and Add.I 
and 2) but found it unduly complicated by comparison 
withtheSwissproposal(A/CONF.39/C.l/L.377). He 
saw little value in the establishment of a permanent 
list of conciliators, as suggested in paragraph 1 of 
annexlto the nineteen-State proposal, since under para-
graph2(^) of the same annex it was open to the States 
parties to the dispute to choose a conciliator ^from 
outside that list". Afurther weakness of the proposed 
systemwastheprovisionforthe appointment of two 
conciliators by every party to the dispute, one of them 
notof the nationality of the States concerned. Expe
rience showed that any conciliator or arbitrator 
appointedby one of theparties to adispute almost 
invariably espoused the cause of that party; nationality 
had little or no influence. He had knowledge of 
hundreds of cases of conciliation and arbitration and 
only knew of two in whichaconciliator or an arbitrator 
hadvotedagainstthe country appointing him. In such 
circumstances, it would inevitably be the fifth member 

of the proposed conciliation commission who would 
decide on thedispute. A situation of thatkindwas 
acceptable only if the umpire thus chosen enjoyedavery 
highstandingandprestige. Examplescouldbegiven 
of disputes that had been settledtothesatisfactionof 
all the parties byasingle umpire; but an impartial award 
was much more likely to be obtained from three neutral 
conciliatorsthanfrom asingleumpire. 

17 .0n the amendment by Ceylon (A/CONF.39/C.I/ 
L.395), his delegation wished to reserve its position. 
At first sight,the provisions contained inthe proposed 
art icle62^seemed superfluous; the States parties to 
atreaty could always include in it whatever provisions 
they wished on the subject of the settlement of disputes 
and could agree on modes of settlement other than those 
set forthin article 62 ^ , or they could even agree 
that there would be no procedure for the settlement of 
disputes. 

18. As to the arguments put forward against the prin-
cipleof the compulsory settlement of disputes, hewas 
not impressed by the objection that the future conven-
tiononthelawoftreatiesshouldnotcontainaclause 
on the compulsory settlement of disputes because no 
such clause was to be found in earlier codification con
ventions. But none of tire existing codification con
ventions contained provisions such as those included 
in the present Part ^ . Many of those provisions 
embodied new rules which had never yetbeen applied 
and the consequences of which were very difficult to 
foresee. There was therefore ample justification for 
departingfromtheprecedent of theother codification 
conventions and for including in the present draft a 
provision on the compulsory settlement of disputes. 

19. Some delegations had directed their criticisms 
againstthelnternationalCourt of Justice, sohemust 
point out that the Swiss amendment (A/CONF.39/ 
C.1/L.377) did not provide for the compulsory juris
diction ofthe International Court; it offeredafree choice 
between recourseto the InternationalCourt of Justice 
and arbitration. AState which, for any reason, did not 
wish to submitadispute to the International Court could 
availitself of themoreflexiblesystemof international 
arbitration. 
20. Other delegationshad referred to theproblemof 
possible failure to implementadecisionof the Interna
tional Court or of anarbitraltribunal. It hadbeen 
suggested that, because of that possibility, provisions 
for compulsory adjudication or arbitration madelittle 
differenceto adispute. In fact, there was amarked 
differencebetweenthesituationbeforeand after adju
dication. Before the Court or tribunalhadgivenits 
decision, thepartieswerestill at the negotiating stage 
andcould in good faith maintainconflicting points of 
view. After the judgement by the Courtor the award 
by thetribunal,it was infinitely moredifficult for one 
of the parties not to carry out an objective decision by 
the adjudicating body. In his long experience of such 
proceedings, he only knew of one single case of aState 
failing to carry out an international judgement or award. 

21. The representative of Venezuela had described the 
unsatisfactory situation existing at present in respect 
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of intemationaladjudication and arbitration. He had 
been much imptessed by that representative'^ remarks, 
butcould only reply that every effort should be made 
to takeastepforwardandto make some progress in 
the search for a sure means of settlinginternational 
disputes. 

22. Mr. AL-SABAH (Kuwait) said that the nineteen-
State amendment (A/CONF.39/C.l/L.352/Rev.3 and 
Corr.l and Add.l and 2) proposed to establishaper-
manentlistof conciliators andto formulate rules for 
the establishment of conciliation commissions and arbi
tral tribunals. He would therefore like to ask the spon
sors whether it was proposed to ignore the^Panel for 
Inquiry and Conciliation" which had already been 
established by the General Assembly under its resolu
tion 2 6 8 D ( I I I ) — apanel which was to be available 
at all times to the organs of the United Nations and 
to allStates, whether or not membersoftheUnited 
Nations. Procedure for compulsory conciliation could 
already be set in motion by making use of chapterl 
of the Revised General Act for the Pacific Settlement 
of International Disputes^theefficacyof which had 
been restored by the General Assembly under its 
resolution 268A(III) . 

23.The Spanish amendment (A/CONF.39/C.1/L.391) 
envisaged itsproposed^UnitedNationsCommission 
for Treaties"asapermanent subsidiary organof the 
General Assembly. Was it intended to empower such 
an organ, by virtue of Article 96 (2) of the Charter, to 
request advisory opinions of the International Court of 
Justice on legal questions^ 

24. Mr. KOULICHE^ (Bulgaria) saidhis Government 
was anxious to estabhshasatisfactory procedure for the 
settlement of disputes, inparticular thoserelatingto 
P a r t ^ o f the convention. There should be sufficient 
procedural^guarantees to ensure that the invalidity, ter
mination or suspension of the operation of treaties was 
not arbitrarily invokedbyStatesin order to escape 
from inconvenient treaty obligations. But such proce
dures mustbe consistent with the existing practice of 
States in the peaceful settlement of disputes. The text 
proposed by the International Law Commission in 
article 62, paragraph 3, of its draft providedasatisfac-
tory solution, since it remained withintheframework 
of Article 33 of the United Nations Charter. In 
Article 62 the Commission had achievedadelicate but 
just balance, and any attempt to upset it would threaten 
the success of the Conference. 

25. His delegation was opposed to all the amendments 
for the inclusion ofanew article 6 2 ^ . All introduced 
various forms of compulsory jurisdiction asafinal stage 
of the procedure for the settlement of disputes relating 
to Part ^ , asolution that wasnot acceptabletohis 
delegation. Its opposition to that solution was not ins
pired by total rejection of the principle of compulsory 
arbitration, based onanotion of the absolute sovereignty 
of States that would rule out any such procedure,but 
byareahstic view of the role of compulsory jurisdiction 
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in modem internationalrelations andby theinherent 
characteristics of the convention on the law of treaties. 
26. Although many States had paid lip service to the 
idea of compulsory jurisdiction in the post-war period, 
it had received much lesssupportinpractice, andthe 
compulsory jurisdiction of the International Court of 
Justice,which the San Francisco Conference had refused 
to includeintheUnitedNations Charter, was today 
acceptedby less than athirdof theMembers of the 
United Nations, in many cases with substantial reserva
tions. Compulsory jurisdiction was not included in any 
of themajor codificationconventions of recent years, 
covering thelaw of the sea, diplomatic and consular 
relations, and human rights, and its inclusion in the 
draft on arbitral procedure was one of the main reasons 
why that draft had been abandoned. Whatever the 
reasons for it,the reluctance of most States to submit 
to compulsory arbitration wasafact of life that must be 
recognized. Consequently many States which had 
supported the principle on other occasions hadtaken 
the more realistic view in relation to article 62, as evi
denced by the debate on that article in the International 
Law Commission. 

27. Inclusion ofaclause on compulsory jurisdiction in 
theconventiononthelawof treaties would have the 
effect of extendingthe principle to all treaties ofwhatever 
character. Bulgariawas a signatory of anumber of 
treaties that providedfor compulsory arbitration because 
compulsory arbitration wasappropriate in those cases, 
butmany treaties touched on the vital interests of States, 
and had political aspects that made them entirely unsuit
able for the application of suchaprocedure. 
28. Consequently Bulgariawouldopposeany amend
ment that introduced compulsory jurisdiction, and could 
not sign the convention if it included suchaprovision. 
Nor could it accept the amendments by Thailand (A/ 
CONF.39/C.1/L.387) and Ceylon (A/CONF.39/C.1/ 
L.395) because, although they provided an escape from 
compulsory jurisdiction, theyrecognizedtheprinciple, 
which Bulgaria regarded as an exception to the normal 
practice in the settlement of disputes. 
29.He hoped that aformula might be found that 
wouldbe acceptable to thegreat majority of States. 
Hisdelegationwaspreparedto support any such for
mula, particularly if it were in the form of an optional 
protocol to the convention, adevice adopted in many 
codification instruments of recent years. 

30. Mr. AL^ARE^ (Uruguay) said that his delegation 
maintained its oft-expressed view that the convention on 
thelawof treaties shouldprovide for the compulsory 
settlement of disputes by peaceful means, preferably 
through the compulsory jurisdiction of the International 
Court of Justice or, if that shouldprove impossible, 
through compulsory arbitration at the request of one of 
the parties. 
31. His delegation had made it clear at the 68th 
meeting8 that its amendment (A/CONF.39/C.1/ 
L.343) to article 62 of the International Law Commis
sion's draft was not intended to compete with any more 

3 Para. 15. 
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ambitious proposals foracompulsory system of judicial 
settlement, and that it would come up for consideration 
only if it were found useful asameans to bring about 
an agreement between the opposing points of view. 
32. Uruguay's attitude was derived from its legal tradi-
tions,which were founded on itsideasof international 
law and onarealistic view of international affairs. As 
far back as!921 his country had accepted the compul
sory jurisdiction of the Permanent Court of International 
Justice, audthedeclarationit had made at that time 
wasstillinforceunder Article 36 of the Statute of 
the International Court of Justice. 
33. With regard to compulsory arbitration, Uruguay had 
made its position clear at the Hague Peace Conference 
of 1907 and had signedanumber of international arbi
tration agreements with other States. 
34. His country'srealisticappreciationof the interna
tional situation was based on its view that the strength 
and safety of small countries could best be safeguarded 
by the application of the norms of international law and 
the setting upof machinery for the compulsory settle
ment of international disputes to which they could turn 
if all other means of settlement failed. Only thus 
would respect for the principle of the sovereign equality 
of States be ensured. 

35. TheUruguayandelegationhopedthat aproposal 
which reflected its position would commend itself to 
the great majority of the States represented at the 
Conference. 

36. Mr. SHU (China) said his delegation attached great 
importance to the proposed new article 62 ^ . In 
paragraph (1) of its commentary to article 62, the Inter
national Law Commission had said that it considered it 
essentialthat the draft shouldcontain procedural safe-
guardsagainst the possibility that the nulhty,termina-
tion or suspension of the operation ofatreaty might be 
arbitrarily asserted asamere pretext for getting rid of 
an inconvenient obligation. But it had not included 
adequate safeguards against that possibility, or gua
rantees for theobservationof the p r i n c i p l e ^ ^ ^ ^ 
^ ^ ^ ^ . If the parties were unable to reach agreement 
through the means fisted in Article 33 of the Charter, 
it would be dangerous to leave it to each party to take 
whatever steps it thought flt, and therefore some auto
matic procedure should be provided for such cases. 
His delegation favouredtheideaofreferringdisputes 
arising from the application of Part^,especially from 
articles 50 and61,to the International Court of Justice, 
as hadbeen proposedby Japan (A/CONF.39/C.1/ 
L.339). But if it were felt that the time was not yet 
ripe for all States to accept the compulsory jurisdiction 
ofthe Court, his delegation would supportatwo-stage 
procedureof conciliation andarbitrationsuch as that 
proposed in the nineteen-State amendment. Perhaps it 
would be possible for them to combine the various 
amendments into a single text that would prove 
acceptable to the Committee. 

37. Mr. ABED (Tunisia) said that his delegation wasa 
co-sponsor of the nineteen-State amendment (A/ 
CONF.39/C.l/L.352/Rev.3 andCorr.l andAdd.l 

and2)whichprovidedarational solution to the problem 
of the settlement of disputes between States,while safe
guarding the interests of all. It had the merit of filling 
the gaps in article 62 and of being more explicit than 
Article 33 of the United Nations Charter,which merely 
described the courses of action open to the parties t o a 
dispute. 

38. Witl̂  regard to the amendment submitted by Spain 
(A/CONF.39/C.1/L.391), contrary to what was stated 
in article5of the annex, disputes on suchamatter could 
not be other than legal, since they would relate to the 
invalidityof atreatyorthesuspensionof its applica
tion. And surely the suggestion that the proposed com
mission should have power to decide as to the nature of 
adispute would put an end to any chance of settling it. 
The amendment by Ceylon (A/CONF.39/C.1/L.395) 
dealt withamore general principle and the proper place 
for it would be among the final clauses of the convention. 

39. Somedelegations objectedto aprocedureforthe 
compulsory settlement of disputes,arguing that it con-
flictedwiththeprinciple of the sovereignequality of 
States and was prejudicial to the interests of the smaller 
States. Neither argument could stand up to criticism. 
First, theprinciple of the sovereignequality of States 
was not absolute or unlimited;aState was free tolimit 
its own sovereignty under the traditional rule ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ and, moreover, a State's sovereignty was 
limited by that of other States. Secondly,the interests 
of the smaller States were protected under the procedure 
proposed in the nineteen-Stateamendmentby the pro-
visionthat eachparty would appoint one of its own 
nationals to the body to be set up to settle disputes. 

40. Mr. BAYONAORTI^ (Colombia) said that his 
delegationagreedwith the view that a gap hadbeen 
left intheCommission'sdraftof article 62, and that 
itwasfortheConferencetofillthatgap. Criticisms 
had been levelled at Article 33oftheUnited Nations 
Charter onthegroundthat it was nothing morethan 
an invitation to States to make use of the means it enu
merated. It was with these considerations in mind 
that, alreadyatthefirst session, Colombia had joinedin 
sponsoring an amendment to article 62 in the form 
of proposals foranew article 62 ^ , w h i c h established 
procedures for conciliation and compulsory arbitration. 
Heregardedtheamendmentas anotable contribution 
tothe progressive developmentof international law. 

41. He could not agree that intemationalopinionwas 
not yet ready to accept the principle of compulsory juris
diction inthesettlement of disputes. That view was 
sufficiently refutedbythenumber of States from all 
parts of the world that were supporting the introduction 
of the principle into the convention. There was no 
doubt that it was inthebest interests of smallStates 
that the means of peaceful settlement of disputes should 
beimproved. Therule of law was the only defence 
against theruleof force. Thesponsors of the other 
amendmentsrelatingto article 62heldsimilar views, 
and he hoped in particular that it might be possible for 
the nineteen-State amendment and the Swiss amendment 
to be combined. 
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42. Thekeystone of international relations was good 
faith; why, then, should anyone be afraid of compulsory 
jurisdictions The time had come to sink pettydiffer-
ences and establish a system that would ensure the 
peace of mind of all because it would be applicable to 
all. With goodwill fromthegreat Powers, andthe 
valuable assistanceofthesmall Powers, old and new, 
the Conference could adoptaprocedure for the settle-
mentof disputes, longdesired by many Governments, 
that could be regardedasarevolution in international 
law. 

43. Mr. BLIX (Sweden) said thatanumber of States, 
including Sweden, had accepted various controversial 
rules set out in P a r t ^ o f the draft convention onthe 
expresspresumption that procedures for the settlement 
of disputes relating to those rules would be automatically 
available. The provisions in question were specifically 
article 49, under whichatreaty was void if its conclusion 
had been procured by the threat or use of force; 
articles 50 and 61,under whichatreaty was void if it 
conflicted with a peremptory norm of international 
law; and article 59, concerning therighttowithdraw 
from or terminate a treaty because of a fundamental 
change of circumstances. The Swedish Government 
considered that those articles would represent important 
progress if they were combined with automatic means of 
settling disputes concerning their application in specific 
cases. 

44. Article 62 provided only that in such cases the 
^partiesshouldseekasolutionthroughthemeansindi-
cated in Article 33 of the United Nations Charter, but 
made no provisionfor cases when theparties to the 
dispute were unable to agree on the means of settlement, 
ŝo that the unsatisfactory procedure of claim and coun

terclaim might be the only result. The Conference 
should remedy that situation, since otherwise the effect 
of the rules in Part^,which many delegations regarded 
as particularly progressive, might be not to advance the 
rule of law,but to undermine it. It would also be most 
regrettableif the convention shouldbecomelessgene-
rally acceptable because no adequate solution had been 
found to the problems raised by the articles in Pa r t ^ . 

45. The nineteen-State proposal foranew article 6 2 ^ 
(A/CONF.39/C.l/L.352/Rev.3andCorr.landAdd.I 
and 2),was designed to provide suchasolution. Some 
delegations would probably not consider it far-reaching 
enough and, in particular,would regret that the apphca-
tion of norms o f ^ ^ ^ ^ was not entrusted toaper-
manentjudicialorgan, suchas the IntemationalCourt 
of Justice. TheSwedishdelegationsharedthatpoint 
of view and hadmuch sympathy with the proposals 
by Switzerland(A/CONF.39/C.l/L.377) and Japan 
(A/CONF.39/C.1/L.339) but had nevertheless co-
sponsored the nineteen-State proposal, because it consi
dered that thatproposal was more likely to be acceptable 
to other States whtchwere not as yet prepared to rely 
on permanent judicial institutions for the apphcation of 
Pa r t ^ . 

46. The Swiss representative had said that he found the 
nineteen-State proposal heavy and comphcated,but the 
method of falling backonolder institutions for conci-

liation and arbitrationhadcertain disadvantages, one 
of which was the fact that many States had not taken 
part in the establishment of those institutions. A 
procedure involving a stage of conciliation before 
arbitration was of necessity somewhat heavy, but the 
three-stage procedure proposed in the nineteen-State 
amendment had definite advantages. 
47. Those were, first, that the new article 62 ^ , w i t h 
its annex, left article 62 intact, including the full 
freedom of the parties to choose whatever method they 
wished to settle differences concerning the invalidity, 
termination or suspension ofatreaty. The new article 
would be subsidiary to any procedure which the parties 
might beobligedtouseunder other instruments; that 
was the meaning of article 62, paragraph 4,which,with 
minor adjustments,would govern article 6 2 ^ . Indeed, 
the parties werefree to providein anew treaty that 
the procedure in article 6 2 ^ ^ should not be applicable 
to that instrument; theCeylonese delegationhad sub
mitted an amendment (A/CONF.39/C.1/L.395) which 
made that point explicit. 
48. Secondly, the three-stageprocedure — freedom to 
choose the means of settlement, conciliation, arbitration 
— would discourage misuse of the articles inPart ^ 
and obstructionof their application as well as provide 
the parties with an inducement toagree spontaneously 
on a method of settlement, since an obstructionist 
attitude to agreement was not rewarded. Moreover, it 
was likely that the existence of an arbitration procedure 
as alast resort would make theparties moreinclined 
to make a success of the conciliationprocess. Some 
delegations hadexpressedscepticismabout introducing 
the stage of conciliation and had heldthat the matter 
should be examined rigidly fromthepointofviewof 
^ ^ ^ . Formany of the disputes that might arise 
under Part^,however, an initial attempt at conciliation 
seemed the most appropriate method. That did not 
mean that the conciliation stage would be purely 
political, since Part ^ and the procedures in article 
62 ^ would not begin to apply unless one party 
invokedaprovision in Part^andanotherparty rejected 
the contention. There was thenalegaldispute,which 
had to be examined by the conciliation commission, 
which would consist of lawyers capable of taking all the 
juridical aspects into account. But since their task was 
conciliation, they would not be limited to the legal 
aspects, and would be free to suggest any solutions which 
they thought couldbe acceptedby theparties. The 
list of lawyers tobe establishedwouldbeamatter of 
great importance, since three of thefive conciliators, 
includingthechairman,wereto be chosen from it. It 
would, of course, be quite different from the United 
Nations fist of international lawyers who might be 
called upon to render assistance in the sphere of inter
national law. 

49. The Swiss representativehad expressed misgivings 
over the composition of the conciliation commission, 
andconsideredthatthe appointment of twomembers 
by each of the parties would result in placing the neutral 
chairmanintooauthoritativeaposition, and that three 
neutral members would be preferable. But the position 
of me chairman incases of conciliationwas not nearly 
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as authoritativeas it was in cases of arbitration; the 
chairmandidnotdeliverjudgement,but merely acted 
as the central member ofagroup which must co-operate 
to have any chance of success. In any case, those 
technicalities could be examined by the Drafting Com
mittee if the nineteen-State proposal were approved. 

50. Thirdly, his delegation believed that the availabifity 
of an arbitration stage was particularly important 
becauseof the very novelty of some of theprovisions 
of P a r t ^ . Although it w a s t r u e t h a t t h e n o r m s o f 
^ ^ ^ ^ , and some aspectsof the prohibitionof the 
use of force,could not be defined in advance and must 
be allowed to develop in practice, it would be destructive 
if suchdevelopmentwere t o b e l e f t t o t a k e p l a c e b y 
claim and counterclaim. The small States would then 
beplaced atadisadvantage, for the principle of the 
equality of States was neverbetter implementedthan 
before an arbitration commission. Through arbitration, 
abody of practice might be created which would make 
for greater certainty as to what norms c o n s t i t u t e d ^ 
^ ^ ^ and as to what force vitiated consent. 

51. Fourthly, some of the objections to the conciliation 
and arbitration procedures had been based on the ground 
that they were expensive. Of course, parties to arbitral 
and judicial procedures should keep a sense of pro
portion, but the cost of most arbitration procedures was 
certainly fa r less thantha t of amodern fighter plane. 
I thadalsobeenal legedthat thearbi t ra t ionprocedure 
wouldtake a g r e a t d e a l o f time. T h a t w a s t r u e , b u t 
the time taken by arbitration often compared favourably 
with the time taken by the procedure of claim and 
counter-claim, which could drag on for decades and 
poison relationsbetweentwo States. 

52. Fifthly, the Swedish delegation considered that the 
procedures proposedin the nineteen-State amendment 
should apply only to treatiesconcluded after the entry 
into force of the convention on the law of treaties. 
Although that might be self-evident, it would be 
desirable to include an express clause against retro
activity in the final clauses or in the preamble. Of 
course, none of the rules of customary international law 
stated i n t h e conventionwouldbe affectedby such a 
clause, since they were applicable from the time at 
whichtheyhadcomeintobeing. Suchaclause might 
make the conciliation and arbitrationprocedures and 
P a r t ^ a s a w h o l e more easily and generally acceptable. 

53. The proposed article 6 2 ^ ^ submitted by Thailand 
(A/CONF.39/C.1/L.387) was completely unacceptable 
toh is delegation, for its effect w o u l d b e t o transform 
article 62 ^ i n t o anoptionalprotocol. If t hepro -
gressive substantive articles of Part ^ were accepted, 
the progressive proceduralprovisions of article 6 2 ^ 
must be accepted also. On the other hand,toreverse 
the Thai amendement and allow reservations to the 
substantive articles of P a r t ^ w h i l e prohibiting them to 
article 6 2 ^ w o u l d also be unfair. The only equitable 
solution w o u l d b e t o prohibit reservations to Part ^ 
as a w h o l e , p r o v i d e d a r t i c l e 6 2 ^ w a s i n c l u d e d i n i t . 
Perhaps the question should be dealt with at a la te r 
stage, in connexion with the thorny problem of 
reservations. 

54 .The Spanish amendment (A/CONF.39/C.1/L.391) 
contained some interesting features, but others were 
unacceptable. It did not seempossibleinpract iceto 
have a large United Nations body operating as a 
conciliationcommission, a l thoughthatbody might,of 
course, se tup aspecialsmaller commission. Hehad 
doubts, however, about the proposed method of electing 
the chairman of suchacommission,byamajori ty vote 
in the larger body; it would be better t o l e a v e t h a t to 
the Secretary-General. He had some sympathy for the 
idea that the commission might decide whether, if 
conciliation failed, t hema t t e r shou ldbe submitted for 
arbitration. The criterion laid down in the Spanish 
proposal was that the matter shouldbe so submitted 
if the dispute was l egahbu t that criterionwashardly 
workable, for all disputes concerning the application of 
articles in P a r t ^ m u s t surely be legal. 

5 5 . M r . H A R A S ^ T I (Hungary) s a i d t h a t t h e com
mentary to the International Law Commission's text of 
article 62 showed that the Commission had reflected at 
length upon the procedure to be followed in settling 
disputes concerning the application of the provisions of 
Part ^/ of the draft convention and had ultimately 
decided that the parties should resort t o t h e means set 
o u t i n A r t i c l e 3 3 of theUnited Nations Charter. In 
voting for the approval of article 62 at the first session 
of the Conference, theHungariandelegat ionhadbeen 
aware t h a t t h e t e x t w o u l d n o t p r o v i d e f o r the sastis-
factory settlement of all possible disputes, but had 
supported it i n t h e belief t h a t i t corresponded t o t h e 
stage now reached in international law and was in 
conformity with contemporary practice; it therefore took 
realities into account. 

56. The sponsors of proposals f o r a n e w article 6 2 ^ , 
however,were not content withthelnternational Law 
Commission's formula, but wished to introduce various 
procedures for conciliation, arbitration and compulsory 
judicial settlement. The Hungarian delegation could 
not support any of those proposals, for it believed that 
any attempt to introduce compulsory arbitration or 
jurisdiction would only mean that the convention would 
beunacceptableto alargemajority of States. 

57. Insuppor to f that argument, h e s a i d t h a t i t w a s 
noteworthythatthe provisions on compulsory arbitration 
of the General Act of Geneva on the Pacific Settlement 
oflntemationalDisputes of 26 September 1928^had 
remainedadead letter and that there had been very few 
accessions t o t h e optional clause in Article 36 of the 
Statute of the International Court of Justice. Moreover, 
a number of accessions to the Statute had been sô  
weakened by reservations that they no longer possessed 
even the appearance of binding obligations. Those 
examples showed that states were not prepared to accept 
compulsory arbitration or judicial settlement for all 
disputes which might arise between them and other 
States. The United Nations codification conferences 
of 1958, 1961and 1963had been wise not to inser t 
provisions for compulsory judicial settlement or arbitra
tion in the conventions they had drawn up. The 

^f^eague of Nations, ^ ^ r y ^ ^ ^ , v o l . ^ C i n , p. 343. 
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conventions resulting from the 1961 and 1963 confer
ences hadbeenaccompaniedbyoptionalprotocolson 
the settlement of disputes; the number of States parties 
tothose conventions would have been much smaller if 
those provisions had been incorporatedinthe conven
tions themselves. 

58. Furthermore, the scope of the proposed arti
cle 62 ^ was exceptionally wide, in that it covered 
all treaties and thus introduced arbitration and com
pulsory judicial settlement evenmthe case of political 
disputes. A dispute between a State which invoked 
article 59 and another State which rejected that 
contentionwouldbe essentially political, and it would 
be difficult, even impossible, for the International Court 
of Justice or an arbitral tribunal to rule on the applica
bility of the article. That objection applied equally to 
other provisions in Pa r t ^o f the draft. 

59. Mr. GON^ALE^GAL^E^ (Mexico) said thathis 
delegation did not consider that the question of choosing 
thebest method of settlingdisputes arising from the 
applicationof P a r t ^ o f thedraft shouldberesolved 
by a vote, unless every possibility of arriving at a 
compromise between the two extreme views had first 
beenexamined. In his delegation's opinion, thebest 
and most suitable solution would be one that which 
would enable a conventionof suchimportance to be 
adopted by the largest possible number of States. 

60. Many delegations, in considering the various aspects 
of the question of the settlement of international 
disputes, had come to the conclusion that the small 
countries should logically be the warmest supporters of 
compulsory methodsof peaceful settlement. In 1955 
the International Law Commission had submitted to the 
UnitedNations General Assembly adrafton arbitral 
procedure^which had receivedonly lukewarm support 
from the majority of States that didnotfollow the 
traditionalviewof international law inthe matter of 
State responsibility. At first sight it would seemthat 
aweak country would welcomeaclear statement of a 
rule thatwould be ofuniversal application, since, in^he 
event of a dispute with a great Power, recourse to 
compulsory arbitration would be the ideal solution for 
a weak country, as i t ru ledout theuseof forceand 
required compliance with that universal rule. 

61. Bu t i twas undeniablethatmost smallcountries, 
especially those which hadrecently attained indepen
dence, had made clear their opposition both to cómpul^ 
sory arbitration and to the introduction of a strict 
arbitral procedure. 

62. In his view, that was because agreement to submit 
adisputetoarbitration meant in the last analysis that 
aState was readyto accept application ofthe substantive 
international rules in forceataparticularmomenton 
the subject-matter of the dispute. The reason why the 
smaller and newer countries were not prepared to agree 
in advanceto submit alltheir disputes to arbitration 
was that, generally speakings they were not disposed to 

^ S e e ^ ^ ^ ^ ^ ^ f ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B C ^ ^ ^ ^ ^ ^ 5 ^ , 
vol. О, pp. 208-2t2, and ^ 5 ^ , vol. О, pp. 83-86. 

acceptanumber of the rules of the international lawin 
force, quite apart from the difficulty of findingasystem 
that would be free from political pressure. 
63. The fact that few of the new countries had accepted 
the compulsory jurisdictionof the IntemationalCourt 
of Justice was another aspect of their attitude of 
resistance. 
64. Their refusal was not due to lack of confidence in 
the Court or totheir limited interest in legal matters, 
buttotheirconvictionthatthesetof rules whichthe 
Court would apply would not correspond to their 
needs, since those rules originated in the past and were 
based onthe practice of States whose interests were 
different and indeed almost the opposite of those of the 
newer countries. If an important section of the inter-
nationalcommunitywasnot preparedto accept many 
of me rules of mternationallaw,the machinery for the 
peaceful settlementof disputes would lack foundation. 
Thefirst step was torealizethat that state of affairs 
existed and to arrive ataclear understanding of it; the 
problemwouldnotbesolved by reproaching thenew 
Statesand the medium-sized and small States for their 
lackof interest in law and bemoaning the fact that so 
few States had accepted the jurisdictionof the Court. 
AstheMexicanjurist, Jorge Castañeda, had said,the 
remedy was to help those States to have access to the 
processes whereby international law was created. The 
fairer the new international rules that were formulated 
— andthey would have to befair rules, not merely 
legal rules reflecting practice — the more the new States 
would be ready to submit themselves voluntarily to those 
rules; and thebest wayof achieving that was unques
tionably through international conventions inwhich all 
States wouldtake part in the progressive development 
and codification of rules of conduct between States. 

65. In the case of the present Conference, it was those 
countries, including Mexico, which should be most 
concerned to ensure that the Conference wasasuccess. 
Onthe assumption thatthey were satisfied with the 
convention that was bemg adopted, it would merely bea 
question of deciding whether article 62 was sufficient or 
whether it should be supplemented by some of the pro
posals which hadbeensubmitted,althoughperhapsit 
would be safer to establish some system for the settle
ment of disputes arising from the application of P a r t ^ 
of the convention. Althoughfor the time being he 
would not express an opinion on whether those amend
ments shouldbeadopted, he wished to give his views on 
some of them, beginning with the nineteen-State propo
sal (A/CONF.39/C.l/L.352/Rev.3 andCorr.l and 
Add.l and 2) introduced by the Netherlands represen
tative. In his view,that proposal could be important 
if the following points were included. 

66. First, it should be clearly stated that the conclusions 
of the proposed commission,with respect either to the 
factsstatedortopointsof law, would notbe binding 
onthe parties. 
67. Secondly, it was important that the conciliation 
proceedings should be confidential, so as not to prejudge 
the arbitralprocedure and any award that might be 
made, and hethereforethought it mightbe desirable 
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to omittheprovisionregarding consultation of other 
parties to the treaty from paragraph 3. Publication of 
the findings without the consent of the parties concerned 
should alsobe prohibited. 
68. Thirdly,the arbitraltribunal's awards were more 
likely tobeimpartial if thetribunalconsistedof five 
members instead of three, as proposed inthe Japanese 
amendment, and if all were appointed by the parties or 
by the Secretary-General. 
69. Fourthly, it might also be desirable to provide 
that any dispute concerning interpretation of the award 
should be submitted to thearbitraltribunal which had 
made the award. Moreover, it should be possible 
withinacertainperiodto review the award beforethe 
sametribunahiffactssubsequentlyemergedof which 
the tribunal hadbeenunawareatthethneof making 
the award. 
70. Fifthly, the arrangements for paying the expenses 
of the tribunal should be altered; at all events it should 
be stated more clearly whether those arrangements 
were to include some form of remuneration for the 
members of thetribunal. Severalrepresentativeshad 
already referred to that point,which was more important 
than might at first sight appear. 
71. The Spanish proposal provided an alternative 
method that was worthy of consideration, if the idea 
of arbitration was to be accepted, although some of the 
objections he had already mentioned also applied to that 
proposal. Precedents for the proposal were to be found 
intheArbitrationTreatyof 1811betweentheUnited 
States and the United Kingdom,which in the end never 
entered into force because the United States Senate did 
not ratify it, andintheRevisedGeneralActforthe 
Peaceful Settlement of Disputes,^in that theyhad also 
included provisions for decisions on the legal nature of 
aproblemtobetakenby political bodies. That was 
aninnovationwhichcalledfor further reflection, and 
he might have occasion to revert to itinexamining the 
other proposals onthe subject. 
72.The Japanese amendment (A/CONF.39/C.1/ 
L.339) was technically sound, andshouldperhapsbe 
given more careful study by the sponsors of other 
proposalson the matter. 
73. Lastly,it seemed to him desirable to includeaclause 
onthenon-retroactivity of the convention,tobe inter
preted in the light of article24. Suchaclause might 
help to clarify the situation so far as the acceptance of 
asupplementary procedure to that set out in article 62 
was concerned. He would however await the 
Committee's views about the desirabifityofincludinga 
clause on those lines in the preamble to the convention. 

74. Mr. TSURUOKA (Japan) said thathis delegation's 
views had already been clearly stated by the repre
sentative of Japan at the 68th meeting,^in introducing 
the Japanese amendment (A/CONF.39/C.1/L.339). 
His delegation still maintained the view that its proposal 
was the most appropriate formula for the settlement 
of disputes which might ariseundertheprovisions of 

^United Nations, ^ ^ y ^ ^ , v o l . 7 1 , p . l 0 1 . 
^ Paras. 2-8. 

Part ^ of the Convention. His delegation did not 
wish to take up too muchof the Conference's time by 
repeating the remarks it had made during the first 
session, but, in order to ensure that its way of thinking 
wasfully understood, itwishedto touch upon afew 
points which it considered to be of fundamental 
importance and which must therefore be taken fully into 
consideration in working outasatisfactory formula for 
that vital article. 

75. First, it was essential that there should be a 
guarantee, as the last resort, for obtaining a just 
settlement of disputes, based on the objective judgement 
of an independent and impartialorgan incases where 
the partiesto the dispute failedtoarriveatapeaceful 
solution among themselves. Otherwise, the wicked 
would have their own way and might would prevail over 
right. Suchasituationcouldnotbesaidtobeforthe 
b e n e f i t o f a n y ^ ^ ^ ^ c l a i m a n t or defendant, as the 
case might be, particularly when they were small States, 
ashadbeenpointedoutby somepreviousspeakers. 

76. Secondly, the procedure for the settlement of 
disputes arising from Part ^ of the convention was 
fundamentally different in import fromthe procedure 
for the settlement of disputes in general. Part^related 
not to the interpretation or application of some provision 
of aparticulartreaty,butto thelifeanddeathof all 
treaties. Treaty relationsconstitutedthevery founda
tion of theinternational legal order. Unstable treaty 
relations must leadtoseriousdisturbancesin relations 
among States, and thus adversely affect international 
co-operation. 

77. Thirdly, it should be emphasized that the so-called 
^compulsory"procedureforthe settlement of disputes 
was proposed as a means available only as the final 
resort in the process of settlingdisputes. I twasonly 
in the unfortunate eventuality of all the other available 
methods having failed to bring aboutasettlement that 
the machinery was to be resorted to,thus guaranteeing 
theultimatesolutionof a disputewhichwould other
wise have been left unsolved. The significance of the 
procedurelay not so muchinits actualuse as inits 
function as a safeguard. Its very existence would 
encourage the parties concerned to seek amicable settle
ment of their disputes, without actually resorting to 
thefinal procedure. It would also discourage States 
frommakingextravagantor arbitraryclaims. 

78. Fourthly, the Japanese delegationwas well aware 
that some States might genuinely fear thatacompulsory 
procedurefor the settlement of disputes might create 
difficulties with regard to certain specific matters or 
situations. But it would be unfortunate if those consi
derations should mar one of the essential elements of a 
convention which was to governrelations between States 
for many years to come. What was essential for the 
Committee was to agree on the point of principle; 
technical questions could be settled later. For instance, 
the view expressed by the representative of Switzerland 
concerning the problem of costs was a constructive 
suggestion which could be pursued further. 
79. What should be aimed at ,mhis delegation's view, 
was to makeasuccess of the Conference by concluding 



276 Meetings of the Committee of theWhole 

areally worthwhile conventiononthelawof treaties 
by which futuretreaty relations would be regulatedin 
ajust and satisfactory manner for long years to come. 

80. Mr.WERSHOF (Canada) said that in his delegâ -
tion's opinion the ideal method of dealing with disputes 
relating to the application of Part ^ of the draft 
convention was theoneset outin theproposals sub
mitted by Switzerland (A/CONF.39/C.1/L.377) and 
Japan (A/CONF.39/C.l/L.339),forit was particularly 
appropriate foraconvention fundamental to the law of 
nations to recognize the role of the International Court 
of Justice asthe judicial organoftheUnited Nations 
system. His delegationwouldthereforesupport those 
proposals if they were put to the vote. 
81. The Spanish proposal (A/CONF.39/C.1/L.391) 
had some commendable features, but it was the nineteen-
State proposal (A/CONF.39/C.l/L.352/Rev.3 and 
Corr.landAdd.l and 2) that seemed the most suitable 
of the proposals providing for arbitration, as opposed 
to adjudication bythe Court. If the Swiss andJapanese 
proposals werenot accepted, theCanadian delegation 
would support thenineteen-Stateproposakparticularly 
since the representative sponsorship of that text ledto 
the assumption that it might attract wide support. 
82. The essential point was that a procedure for 
automatically available third party adjudication was an 
essential accompaniment to the provisions of Part ^ 
of the draft. In his view, Canada wouldfind some 
difficulty in accepting a convention whichincluded a 
Part ^ along the lines already approved by the 
Committee but did not include provision for the 
automatic independent adjudication of disputes concerns 
ing invalidity and termination. Indeed, at the first 
sessionof the Conference, many delegations,including 
hisown,had expressly stated that their acceptance of 
certain articles in Part ^ was conditional on the 
acceptance of satisfactory adjudicationprocedures. 
83. Finally, his delegation could support the Swiss 
proposal for anew article 62 ^ ^ (A/CONF.39/ 
C.l/L.393/Corr.l), provided the nineteen-State proD 
posai was accepted, and also the proposal by Ceylon for 
anew article 62^(A/CONF.39/C.l /L.395). 

84. Mr. SAMAD (Pakistan) said that incorporation by 
reference of Article33 of theUnitedNationsCharter 
into article 62 providedno automatic or compulsory 
means of settlement of disputes. In the absence of 
agreement betwen the parties concerned, there could be 
nosettlement. Any subjective interpretationof treaty 
rights and obhgationsconstitutedathreat to peace and 
to the stability of treaty relations. Pakistantherefore 
supportedthe proposals for compulsory procedures for 
the settlement of disputes relating to Part^,especially 
those concerning articles 50 or 61, because peremptory 
norms of general international law mustbe settled at 
thehighest judicial level, whichmeantby thelnter-
national Court of Justice. Such questions could not 
be left to the subjective judgement of individual States. 
85. Some speakers had argued that many international 
conventions did not include provisions forcompulsory 
jurisdiction, but the draft convention was a different 
kind of instrument,whose purpose was to regulate the 

international lawon treaty relations. The Conference 
shouldbeguided not by past misconceptions, butby 
theneedtofindcommon ground inthe conditions of 
the future. 
86. Fears had been expressed that compulsory arbi
tration decisions mightbebiased, or take account of 
extra-legal considerations. In fact a decision by a 
third party was more likely to be objective, since unless 
the two parties concerned were equally powerful, failure 
to agree would meanaunilateral decision by the more 
powerful, andmight wouldtake theplaceof ruleof 
law. Nor did Pakistan accept the view that agreement 
onaprocedure for the settlement of disputes with other 
States couldin any way impair the sovereignty of a 
State. 
87. His delegation accordingly supportedthe nineteen-
State amendment (A/CONF.39/C.l/L.352/Rev.3 and 
Corr . landAdd.land2). It would, however, suggest 
an amendment to paragraph6of annex I, in the form 
of an additional sentenceproviding that, pending its 
final decision and in order to avoid irreparable damage, 
thetribunal might, attherequestof anypartytothe 
dispute, order such measures as might be suitable in the 
circumstancesof the case, including where appropriate 
thesuspensionoftheoperationofthetreatyinwhole 
or in part as between the parties to the dispute. Under 
the terms of article 39, already approved, the treaty 
wouldcontinueinforce during the compulsory settle
ment procedures. If the sponsors of the nineteen-
State proposalcould accept that amendment, Pakistan 
would be able to join them. 

88. His delegation was prepared to support the Spanish 
proposal for a ^United Nations Commission for 
Treaties" (A/CONF.39/C.1/L.391), but preferred the 
nineteen-State amendment. It also supported the 
Japanese amendment, referring disputes relating to 
articles50or61 to the InternationalCourt of Justice 
(A/CONF.39/C.1/L.339). Inprincipleit supported 
the amendment by Ceylon (A/CONF.39/C.1/L.395) 
but could not support the amendment by Thailand 
(A/CONF.39/C.1/L.387), which would nullify the 
effect of article 6 2 ^ . 

Themeetingroseat 6p.m. 

NINETY-FDJTH MEETING 

Monday, 21 April 1969, at 10.50 a.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new articles 62 bis, 62 ter, 62 quater and 76 
(continued) 

1. Mr. HOSTERT (Luxembourg) explained that the 
purpose of his delegation's amendment (A/CONF.39/ 
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C.l/L.397)1was to enable States to exclude from the 
application of the provisions of Part^of the convention 
any Statewhich might make reservations to thepro-
visions of article 6 2 ^ . Part^expressly stated the 
rules of substantive law concerning the invalidity of 
treaties or the cessation of their effect,but some of the 
provisions which introduced innovations had not yet 
beenclearlydefined. For instance, at what point did 
the more or less admissible pressures accompanying all 
negotiations cease, and where did the unlawful coercion 
whichvitiatedatreatybegin7 What exactly were the 
peremptory norms of international law7 At what point 
did an ordinary principle generally accepted by the 
international community become aperemptory norm, 
andwhowas competent to decide that that qualitative 
changehadtakenplace7 In short, therewerestilla 
number of uncertainties, which constituted a serious 
threat to the stabilityof treaty relations. 
2.1t was highly doubtful whether States which had 
madeabadbargain and wishedtoridthemselves of 
inconvenient commitments would show good faithin 
the interpretation of ideas which so far were still vague. 
The considerable authority of the present convention 
might thusbe invoked asacover for theuse of force, 
and international law would be twisted to serve the 
purposes of power politics. At the present stage of 
international relations, the only remedy for such a 
situation seemed to be aprocedure of arbitration or 
adjudication, as proposed by various delegations in 
article 6 2 ^ . It was hard to see how ideas that were 
asyet ill-defined could cometoformacoherent body 
of law that would be applicable to every situation, 
unless a considerable effort hadbeen made to apply 
them to cases, and that could be done only by arbitrators 
or judges. Since the most powerful parties always 
had at their disposal certain means of exerting pressure 
whose effect teuded to dimmish in the course of an 
arbitral or judicialprocedure, thoseprocedures would 
seemparticularly important for smaflor economically 
Weakcountries. 
3. It had been argued that such procedures were 
incompatible with State sovereignty, but it shouldbe 
borne in mindthattherealrestriction onsovereignty 
occurred at the stage when treaties were concluded 
rather than at the stage of arbitral or judicial procedure, 
whichwasmerelythe consequence and complement of 
conclusion. At the same time, the hesitation of certain 
newly-independent States to accept settlement procedures 
evolvedby theEuropean countries was quite under
standable; theLuxembourgdelegationwouldtherefore 
support either the Swiss amendment (A/CONF.39/C.1/ 
L.377) or the nineteen-State amendment (A/CONF.39/ 
C.l/L.352/Rev.3andCorr.landAdd.land2). 
4. The Luxembourg delegation considered that the 
convention would not mark any real progress unless 
the novel provisions of substantive law included in 
Part^wereaccompanied, as they mustbe,by proce
dural provisions for their implementation which were 
equally original. The balance of Part^would surely 

^An amended version ^ABCCNF.39BC.lB1^.397BCorr.^ was 
submitted later. 

beupsetby permitting reservations only tothe proce
dural safeguards. If certain Statesactedinthat way, 
it was essential to make it possible to exclude the States 
making the reservation from the application of the 
whole of Part ^;they would thus be unable to interpret 
certain new concepts unilaterally. The summary 
records of the first session seemed to show that the 
connexionwhichtheLuxembourgdelegationhadtried 
to establish between the different types of provisions 
inPart^had also been brought out by other delegations. 
Ifhis amendment were adopted, the provisions of Pa r t^ 
would have adual character: they wouldretaintheir 
fulllegaleffect intherelations betweenStatesbound 
by acommitmentto submit to arbitration or judicial 
settlement, butinrelations withotherStates only the 
rules of general international law would be applicable, 
and Part^of the convention would then merely provide 
directives and guidance. 

5. Mr. BRAZIL (Australia) said that Par t^ ,which 
proposed a wide variety of grounds on which the 
invalidity of a treaty or its terminationor suspension 
mightbe claimed, clearly represented amajor step in 
the progressive development of international law. It 
was necessary to consider the procedural and related 
requirements which must accompany suchastep. 
6. The Australian delegation thought it should be 
clearly stated that treaties were presumedto be valid 
and in force according to their tenor. In paragraph (1) 
of its commentary to article39,theIntemational Law 
Commission had noted the desirability of underlining 
i n P a r t ^ , as asafeguard for thestabilityof treaties, 
that the validity and continuance in force of treaties 
was thenormal state of things. At thefirst session, 
somedraftingchangeshadbeen adoptedtomakethe 
draft articles even more expressiveonthevitalpoint 
of thepresumptionof the continuance andvalidity of 
treaties, anditwouldbe appropriate to refer again to 
that presumption in connexion with article 6 2 ^ . 

7. The presumption of validity and continuance was an 
important matter. The invalidity, termination or 
suspensionof treaties could neverbelefttounilateral 
assertionbut must be established by the party making 
the claim of invalidity, termination or suspension. That 
was the meaning to be ascribed to the words ^the 
invalidity of which is established",which appeared in 
article 39 of the Commission's draft and wereto be 
found in article65 as approvedbytheCommitteeof 
theWhole at the first session. 
8. But it was not possibleto speak realisticallyof the 
establishment of the invalidity or termination ofatreaty 
unlesseffective procedures wereprovidedtodealwith 
disputes that arose. Intheabsenceof possibleresort 
toabinding decision, thematterwasleftto assertion 
and counter-assertion and the word^established"which 
appeared in the draft convention would be illusory. 
9. His delegationconsideredthat article 6 2 ^ s h o u l d 
only apply to treaties concluded after the convention 
came into force. That opinion followed not only from 
the principle of non-retroactivity laid down in article 24 
of the draft convention,but also from the fact that the 
wholeof Pa r t ^ , as amajor step in theprogressive 
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development of international law, should only be appli
cable to future treaties. 
10. In that connexion, the Conference should adopt the 
suggestion made by the Swedish representative at the 
94th meeting2 on the possibility of inserting an express 
reference to the non-retroactivity of the provisions of 
the convention relating to the compulsory settlement of 
disputes. That reference would be without prejudice 
to the possible application of any rule in Part V to 
existing treaties, provided that rule was demonstrably 
part of customary international law. 
11. In order to be effective, settlement procedures must 
provide for a binding judicial or arbitral decision if the 
parties were unable to agree on a settlement, and the 
Australian delegation would decide its attitude to the 
proposals before the Committee in the light of that 
requirement. 
12. The Swiss proposal (A/CONF.39/C.1/L.377) had 
the merit of expressly recognizing the presumption of 
validity and continuance of treaties, especially in 
paragraph 3. 
13. The Japanese proposal (A/CONF.39/C.1/L.339) 
also stressed the presumption of validity and contin
uance, and had the additional merit of taking into 
account the very special problems raised by the doctrine 
of jus cogens, on which articles 50 and 61 of the draft 
were based. The Australian delegation wondered, 
however, whether even the International Court of Justice, 
although it was the principal judicial organ of the 
United Nations, would be able to cope with the special 
and novel problems that would be involved in the appli
cation of a doctrine of jus cogens of unspecified content. 
Nevertheless, the Australian delegation whole-heartedly 
agreed with the approach of the Japanese proposal. 
14. His delegation was disappointed that none of the 
proposals for article 62 bis dealt comprehensively with 
the practical problem of the provisional measures that 
might need to be taken in the case of a breach of the 
treaty under article 57. The United States amendment 
to article 62 (A/CONF.39/C.1/L.355) submitted at 
the first session, especially the new paragraph 5, 
contained interesting and constructive suggestions in 
that regard. 
15. The nineteen-State proposal (A/CONF.39/C.1/ 
L.352/Rev.3 and Corr.l and Add.l and 2) omitted 
some important features, but was a constructive proposal, 
and it might serve as a basis for the widest possible 
agreement on the subject of settlement procedures. 
Moreover, it had the advantage of providing, in the 
last resort, a binding decision in the case of a dispute. 
16. The Australian delegation was not in favour of the 
Spanish proposal (A/CONF.39/C.1/L.391), under 
which the possibility of arbitration would depend on a 
decision, by a body elected by the principal political 
organ of the United Nations, as to whether the dispute 
in question was legal or political in character. 
17. For the same reason, his delegation could not 
support the Thai proposal (A/CONF.39/C.1/L.387). 
The Ceylonese amendment (A/CONF.39/C.1/L.395) 

2 Para. 52. 

was interesting, but he wondered whether it was really 
necessary, since the parties to a treaty might always 
decide to exclude the application of article 62 bis to that 
treaty. 
18. His delegation believed that the insertion of a 
clause on compulsory settlement was an indispensable 
improvement to Part V of the draft. 
19. Mr. DELPECH (Argentina) said that in his delega
tion's view article 62 as drafted by the International 
Law Commission and approved at the first session of 
the Conference provided a wide range of flexible pro
cedures for the peaceful settlement of international 
disputes. His delegation therefore considered that the 
article was in principle a satisfactory means of regulating 
the procedural machinery of Part V of the draft articles. 
However, that did not mean that his delegation would 
not give full consideration to the proposal for the 
inclusion of an article 62 bis having sufficient flexibility 
to leave open the way for solutions calculated to allay 
the misgivings of all those who desired the success of 
the convention on the law of treaties. 

20. Mr. YAPOBI (Ivory Coast) said that his delega
tion was one of the sponsors of the amendment propos
ing a new article 62 bis (A/CONF.39/C.1/L.352/ 
Rev.3 and Corr.l and Add.l and 2). That article 
had given rise to objections which, in the view of his 
delegation, were not valid. The first was that it 
infringed the principle of the sovereign equality of 
States. There were no grounds for that assertion; what 
was the sovereignty of a State if not the freedom to 
contract rights and obligations? That freedom was the 
positive manifestation of the sovereignty of a State. It 
had also been asserted that the article was likely to 
disturb international peace and the relations between 
States. On the contrary, the clear definition of rights 
and obligations should surely facilitate relations among 
States. In civil law, procedure was the guarantee of 
social peace and of all political progress; in international 
law, to give a clear definition of procedures was to 
guarantee the stability of inter-State relations. Atten
tion had also been drawn to the dangers of the article 
for small countries, but in fact it was law which 
guaranteed the freedom and independence of the new 
countries. The introduction of compulsory adjudica
tion could not conflict with the interests of newly-
independent countries, which were unable to fall back 
on force. It could not be left to the great Powers to 
decide whether a clause in a treaty was valid or not. 

21. The Japanese amendment (A/CONF.39/C.1/ 
L.339) should in principle have been warmly received 
by the Ivory Coast delegation, but his delegation's 
attitude was above all realistic, and it could not accept 
the jurisdiction of the International Court of Justice 
after the decision that that body had taken on the South 
West Africa question. 
22. The Swiss amendment (A/CONF.39/C.1/L.377) 
was an improvement on article 62, since it provided for 
compulsory arbitration. However, the Ivory Coast 
delegation believed that such a procedure should be in 
two stages, consultation and arbitration. Consequently 
it considered that amendment inadequate. 
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23. His delegation could not support the Spanish 
amendment (A/CONF.39/C.1/L.391), because it could 
not accept the distinction between legal and political 
factors. Even if the reason underlying a claim of 
invalidity was political, the considerations invoked for 
that purpose were legal in nature. Consequently that 
distinction was not essential. 
24. The amendments by Thailand (A/CONF.39/C.1/ 
L.387) and Ceylon (A/CONF.39/C.1/L.395) were not 
acceptable, since they robbed article 62 bis of its 
substance. 
25. His delegation could not support the Luxembourg 
amendment (A/CONF.39/C.1/L.397) either, since its 
effect would be to allow any one who wished to do so 
to evade accepting Part V of the convention. The 
law of treaties was a single whole, and Part V was the 
logical consequence of a system of peremptory norms 
of international law. 
26. The Ivory Coast delegation hoped that the Com
mittee would adopt the nineteen-State proposal, or else 
would find a compromise that would make it possible 
to maintain Part V, at the same time reinforcing it 
by some suitable procedure. 

27. Mr. SMALL (New Zealand) said that the future 
convention must contain a provision for the operation 
of reasonable machinery to ensure the objective settle
ment of disputes arising from the implementation of 
Part V. New Zealand's future support of the conven
tion would turn substantially on the solution to the 
problem of a fair procedural balance in Part V. 

28. Article 33 of the United Nations Charter did not 
provide adequate safeguards, and it was difficult to see 
how it could protect the interests of small States in 
the practical application of Part V of the draft. 
29. The New Zealand delegation supported the amend
ments submitted by Switzerland (A/CONF.39/C.1/ 
L.377) and Japan (A/CONF.39/C.1/L.339), which the 
international community could not, in all conscience, 
decline to support. Moreover, there was no convincing 
rebuttal for the notion inherent in the Japanese amend
ment, namely that in the event of a substantial difference 
of opinion between States, the ultimate determination 
of the existence of peremptory norms of international 
law was properly the task of the International Court 
of Justice as the judicial organ of the United Nations. 

30. His delegation also supported the nineteen-State 
proposal (A/CONF.39/C.l/L.352/Rev.3 and Corr.l 
and Add.l and 2), which, while not offering a perfect 
solution, deserved the very fullest consideration as a 
compromise. 
31. If some such procedure as that provided in those 
amendments was not acceptable to governments, it might 
well be asked whether the international community had 
reached the stage of development which the International 
Law Commission had reflected in some parts of the draft 
articles. 
32. His delegation could not support the Spanish 
amendment (A/CONF.39/L.391) because it doubted the 
feasibility of applying the system it proposed. 

33. The amendment by Thailand (A/CONF.39/C.1/ 
L.387) was also unacceptable, because it negated the 
idea of a standing provision of last resort for the peace
ful settlement of the disputes to which article 62 related. 
34. On the other hand, his delegation supported the 
Swiss proposal _(A/CONF.39/C.l/L.393/Corr.l) to 
include a new article 62 quater in the draft. 
35. U BA CHIT (Burma) said he did not share the 
fears of certain representatives that the provisions of 
Part V might operate to the detriment of small and 
weak States if they were not accompanied by a provision 
for the compulsory settlement of disputes. 
36. It was true that the application of those provisions 
might give rise to serious controversies. But the parties 
to a dispute would be able to work out a solution 
through the means indicated in Article 33 of the United 
Nations Charter if they were true to the obligations of 
good faith implicit in their treaty relations. There 
was, of course, nothing to prevent the parties from 
resorting to arbitration or judicial settlement if they so 
decided by mutual consent. 
37. Obviously, certain parties might arbitrarily invoke 
various grounds for nullity, termination or suspension 
of the operation of a treaty to rid themselves of 
inconvenient treaty obligations. However, it was to be 
hoped that in a world in which States were increasingly 
interdependent and their interests were interrelated, no 
State, no matter how powerful, would venture to take 
such a step. In practice, many political and other 
considerations would deter States from doing so. If 
however a State disregarded such considerations and 
refused to assume obligations deriving from treaty 
relations, was it possible to say for certain that the 
procedure for compulsory arbitration or adjudication 
would be of much avail? 
38. The Burmese delegation believed that the procedural 
safeguards provided by the International Law Commis
sion were adequate and that, as the Commission had 
stated in its commentary, article 62 represented the 
highest measure of common ground that could be found 
among Governments. The Burmese delegation would 
therefore vote against the proposed new article 62 bis. 
39. In his delegation's view, reservations to the conven
tion on the law of treaties should be permitted if they 
were not incompatible with its object and purpose. 
Bearing in mind the large number of potential partici
pants and their very diverse cultural, political and 
economic backgrounds, it would be readily appreciated 
that some of them, for one reason or another, might 
not be able to accept the convention without making a 
reservation to certain of its provisions. The effect of 
such a reservation on the general integrity of the 
convention could only be very slight. His delegation 
believed mat in order to encourage the participation 
of the largest possible number of States, they should be 
given the power to make reservations. If a spirit of 
tolerance and mutual comprehension did not prevail, 
the convention on the law of treaties might become a 
restricted multilateral treaty. 

40. Mr. TODORIC (Yugoslavia) said that the Con
ference should concentrate on the future, for its task 
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was not only to ensure the future stability of treaty 
relations, but also to make a contribution to the 
permanent developmentof friendly andpeacefulrela-
tionsamongStates. 
41. Aneffort should be madeto reconcile thenotions 
embodied in the various amendments,which were based 
on different legal systems, and to reach a general 
agreement bothto ensure the adoptionofaconvention 
on the law of treaties and to arrive at a system of 
impartial and pacific settlement of disputes arising 
between sovereign and equal States. 
42. The codification of the law of treaties was something 
unique in the history of international law and inter
national relations. Obviously, the task could not be 
carried out unless all delegations madeajoint contribu
tion. The international community needed a new 
system of law,more effective and more perfect than that 
whichhad hitherto prevafled, and one in conformity with 
the purposesandprinciples of theUnited Nations. 
43. There was no doubt that a large number of 
delegations didnot favour compulsory arbitration and 
compulsory adjudication. Consequently, a formula 
mustbefoundthatcouldbeacceptedby all States so 
that the future convention on the law of treaties might 
meetwithuniversalacceptance. 
44. In the absence of a formula acceptable to all 
countries, the Yugoslavdelegationwouldvotefor the 
solution suggestedby the International LawCommis-
sion. 

45. Mr. SINCLAIR (United kingdom) noted that the 
fervour and enthusiasm with which some delegations 
haddefendedsomeof themorecontroversialgrounds 
ofinvalidityembodiedinPart^of the convention at 
the last session had been replaced by hesitation and 
scepticism in the debate on article 6 2 ^ . 
46. The ^ene^uelan representativehad expressed the 
most profound pessimism about the prospects for inter
national adjudication. The United kingdom delegation, 
although conscious thatlessthanhalf the States Members 
of the United Nations had made declarations confer
ring jurisdiction upon the International Court of Justice, 
did not share that pessimism. In fact, it was 
encouraging to note not only that new declarations had 
been made but also that some States had recently 
reconsideredtheir declarations wimaviewtolimiting 
their reservations to the minimum and thereby increasing 
therangeof disputescapable of beingdeterminedby 
the Court. 
47. Inreplytothe^ene^uelanrepresentative,whohad 
reproached the United kingdom for including in its 
declaration a provision enabling it to withdraw the 
declaration at any time, he wishedto make it clear 
that it wasthat very provisionwhichhadenabled his 
Government toreplaceits 1963 declaration by anew 
declaration,which had taken effect onlJanuaryl969. 
That new declaration reduced the number ofreservations 
from eight to three, thus materially extending the scope 
of the jurisdictionexercisableby the Court asfar as 
the Unitedl^ingdom was concerned. The allegations 
that no majorPower was prepared to accept extensive 
obligationsin thefield of the peaceful settlement of 

disputes were therefore surprising. The United 
l^mgdomhadamplydemonstrated,by deeds far more 
than by words,that it was prepared toaccept advance 
obligations to submit disputes involving questions of 
international law to international adjudication. 

48. He had carefully avoided the use of the term 
compulsory jurisdiction of the International Court of 
Justicebecauseinternationallawknewnocompulsory 
jurisdiction in the sense of an obligation arising ^ ^ 
^ ^ for a State to submit to the determination of a 
disputeby aninternationalorgan. Jurisdictionalways 
depended on consent,whethergiven^^^ in relation 
to aparticulardisputeorgiven in advancein relation 
to certaincategories of disputes. An advanceunder-
taking byaState to acceptathird-party decision could 
notberegarded as incompatible withtheprinciple of 
sovereign equality. 

49. Replying to the Mexican representative, he said 
that the draft convention on the law of treaties had 
been prepared with the active collaboration and partici
pation of all States members of the international 
community. Consequently, it could notbe heldthat 
inthepresent case States werebeingaskedto accept 
rules of substantive law in whose formulation they had 
taken no part. 

50. He wished to remind the opponents of the new 
article 6 2 ^ t h a t it did not apply to disputes concerning 
the interpretation and applicationof treaties where no 
question of the validity, termination or suspension of 
operationof the treaty arose. What wasat issue was 
anarrow, althoughprofoundly important, category of 
disputesconcernmggroundsof me mvahdity, termina
tion or suspension of the operation of treaties. It was 
only right that in thosecircumstancesthere shouldbe 
stringent safeguards to permit justified claims of 
invalidity to be upheld andunjustified ones rejected. 
No responsiblegovernment would be willing toaccept 
the risks of abuse if such safeguards were not included 
in the convention. 

51. TheUnitedl^ingdomdelegationbelievedthatthe 
possibility of recourse to a pre-established settlement 
procedure to solve disputes concerning the provisions 
ofPart^wasmmeinterests of all governments. The 
advantages of that solution had been expounded in the 
reportof an independent studygrouponthepeaceful 
settlement of international disputes set up in theUnited 
I^ingdomby theOavidOavies Memoriallnstituteof 
InternationalStudies. The report pointedout,firstly, 
that the existence of aprior agreement whereby the 
parties accepted conciliation, arbitration or judicial 
settlement had the effect of lowering the temperature of 
adispute, since it became ^ ^ ^ ^ as soon as it was 
referred to a commission or court. Secondly, by 
virtue of such an advance agreement, conciliation, 
arbitration or judicial settlement became estabhshed as 
part of the normal structure of the relations between the 
two parties, so that their Governments were less exposed 
toattackpoliticallyif the outcome of the dispute was 
not all that was desired. Thus an agreement for 
compulsory settlement by any of those means could 
help the Governments concerned to preservefriendly 
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relations if an incident arose. In the case of multi
lateral treaties, the parties became the uncontrolled 
interpreters of the treaty if there was no jurisdictional 
clause; that meant the risk of divergent or even 
contradictory applications of its provisions. A jurisdic
tional clause therefore had the advantage of guaranteeing 
some measure of coherence in the application of a 
treaty. His delegation was in full agreement with all 
those sentiments. 

52. The United Kingdom's general approach to 
article 62 and to the proposals for the settlement of 
disputes relating to Part V had been carefully outlined 
by the Chairman of the United Kingdom delegation 
at the 71st meeting.3 He would therefore confine 
himself to examining the proposals before the Com
mittee. The most satisfactory was that submitted by 
the delegation of Japan (A/CONF.39/C.1/L.339). It 
was surely right that the establishment of a constant 
jurisprudence concerning the existence or content of 
norms of jus cogens should be entrusted to the Inter
national Court of Justice. Such a constant jurispru
dence could not easily be established by a series of 
arbitral awards in individual cases. The United King
dom would also vote for the Swiss proposal (A/CONF. 
39/C.1/L.377). 

53. The nineteen-State proposal (A/CONF.39/C.1/ 
L.352/Rev.3 and Corr.l and Add.l and 2) had certain 
advantages and certain disadvantages. Its main attrac
tion was that it interposed a stage of conciliation before 
a stage of arbitration. 
54. In the United Kingdom delegation's opinion, many 
of the disputes which might arise out of the application 
of Part V of the convention could yield to a process 
of conciliation, for it offered each of the parties full 
knowledge of the opponents' case, it took account of 
the susceptibilities of Governments, and it left the 
parties full freedom of action in that they could reject 
the settlement proposed by the conciliators. But it 
was precisely for that last reason that a further stage 
of automatic arbitration was essential if the conciliation 
procedure failed. Of course, it must be admitted that 
the procedures proposed were cumbersome and complex, 
but experience showed that the mere existence of 
automatically available procedures resulted in their 
being used by Governments only on rare occasions and 
acted as an inducement to them to settle difficult 
problems in a spirit of reasonableness. 

55. On balance, therefore, his delegation believed that 
the advantages of the nineteen-State proposal outweighed 
its disadvantages and would support it, subject however 
to three comments. Firstly, it would wish it to be 
made explicit that a treaty would remain in force and 
in operation throughout the duration of the dispute, 
though without prejudice to the powers given to the 
conciliation commission to indicate measures likely to 
facilitate an amicable settlement. Secondly, it would 
be well to take into account the suggestions relating 
to the confidential character of the conciliation process 
and to the need to provide that disputes on the 

s Paras. 22-36. 

interpretation of arbitral awards should be decided by 
the arbitral tribunal. Thirdly, it was to be hoped that 
the scope of the first sentence of paragraph 4 of the 
annex could be strengthened, since it did not seem to 
cover adequately the case of provisional measures. 
56. The proposal by Ceylon (A/CONF.39/C.1/L.395) 
for a new article 62 ter also merited support; likewise 
the proposal by Switzerland (A/CONF.39/C.1/L.393/ 
Corr.l) for a new article 62 quater. The impression 
should not be conveyed that article 62 bis would or 
might override the provisions in force as between the 
parties relating to the settlement of disputes. 
57. With regard to the Spanish proposal (A/CONF.39/ 
C.1/L.391), his delegation considered that, though it 
was interesting and constructive in certain respects, it 
raised some doubts as to the practicability of a " United 
Nations Commission for Treaties " undertaking concilia
tion functions and also as to the distinction between 
legal and political disputes. Like other delegations, 
the United Kingdom delegation believed that the 
amendment by Thailand (A/CONF.39/C.1/L.387) 
would, if adopted, destroy the whole essence and 
purpose of article 62 bis. 

58. With regard to the Swedish representative's sugges
tion, there could be little doubt that a clause explicitly 
denying retroactive effect to the provisions of the 
convention would help to allay doubts and anxieties 
concerning the application of article 62 bis to existing 
disputes about existing treaties. It would, however, 
have to be stressed in addition that such non-retro-
activity would be entirely without prejudice to the 
application of the rules of customary international law 
reflected in the convention to treaties concluded before 
it entered into force. 
59. It would be preferable to consider the problem of 
reservations mentioned by the Swedish representative 
at the same time as the final clauses. 
60. The United Kingdom delegation attached great 
importance to the provision of viable and satisfactory 
third party procedures for settling disputes arising out 
of Part V of the convention. At the first session 
doubts had been expressed as to the way in which 
various provisions, which were obscure both in substance 
and language, would be applied in practice, especially 
with regard to the scope and content of such controver
sial concepts as jus cogens reflected in articles 50 
and 61. His delegation was still concerned about the 
threat to the stability of treaty relationships represented 
by such vague and indeterminate grounds of invalidity. 
The United Kingdom Government believed that the 
establishment of satisfactory procedures for the settle
ment of disputes was an essential counterbalance to 
the potentially disruptive effects of the articles relating 
to the invalidity, termination and suspension of the 
operation of treaties. If such procedures were not 
provided, the United Kingdom Government would not 
be in a position to accept the convention. 

61. The participants in the Conference, united in an 
ambitious endeavour in the field of codification and 
progressive development of international law, should 
not forget that the Preamble of the United Nations 
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Charter recordedme determination of thepeoples of 
the United Nations to^establish conditions under which 
justice and respect for the obligations arising from 
treaties andother sources of international law canbe 
maintained". They should therefore unite inadeter-
mination to produceaconvention on the law of treaties 
incorporatingall necessary safeguards against abuse. 
62. Mr. BHOI (Kenya) saidthat at thefirst session 
his delegation had expressed support for draft article 62 
and had drawn attention to the difficulties whichthe 
compulsory settlement procedures in article 62 ^ 
couldcause. To a large extent, thosedifficultiesstnl 
remained at thesecond session. 
63. At the international level, all States were under an 
obligation to seekapeaceful settlement toanydispute 
by the various methods laid down in Article 33 of the 
United Nations Charter,which specified those methods 
without assigning priority to any particular one and 
without making the settlement procedure compulsory. 
64. Article 33of the Charter was delicately balanced. 
The International Law Commission had specifically 
mentioned it in the text of article 62 which, as the 
Commission had said in its commentary,^represented 
thehighest measure of commongroundthat could be 
found among Governmentsaswehasinthe Commis
sion". 
65. Furthermore,thehistoryof the compulsory settle
ment of disputes arising out of the application of treaties 
had not been very encouraging. The procedure was 
lengthy and clumsy, as the record of the Permanent 
Court of International Justice showed; it had settled 
only about thirtycases in all. And it wouldbe diffi
cult to name any recent decisions which testified to 
the success of international arbitral procedures. The 
contemporary state of compulsory adjudication also left 
much to be desired; as many speakers had pointed out, 
less than half the States Members of the United Nations 
had so far accepted the compulsory jurisdiction of the 
IntemationalCourt of Justice, and some of them had 
accompaniedtheir acceptances with reservationswhich 
cast doubts on the real usefulness of the Court. More
over, the Court was conservative and might apply a 
law which nolonger met theinterests of newStates, 
or it might deny justice onpurelytechnicalgrounds, 
as in the ^ ^ ^ ^ ^ ^ B ^ cases. 
66. States were also reluctant to submit their disputes 
to judicial or arbitral bodies because vast areas of inter
national law were still imprecise, and such bodies 
might prove inadequate; institutions did not always 
develop parallel with the development of the law. 
67. It should also be borne in mind that several major 
codification conferences had already taken place, but 
none of theimportantconventionstheyhad prepared, 
such as the Conventions on the Lawof the Sea or the 
Vienna Conventions onl^iplomatic Relations and on 
Consular Relations, contained any provision for the 
compulsory settlement of disputes. 
68. Thatbeing so, he found it difficult to understand 
why there was somuch insistence onprovidingfor a 
compulsory settlement procedureintheconventionon 
the law of treaties. By their very nature,the disputes 

arising out of the application of P a r t ^ o f the conven-
tionwould not beamenabletosettlementby either a 
courtor anarbitraltribunal. Some disputes resulting 
from the application of technical or humanitarian treaties 
wouldprobably not lendthemselves to that kind of 
settlement,andcertaindisputes might relate not to the 
convention, but toanother treaty, for example inthe 
context of a political dispute. For that reason, no 
adjudicationprocedure shouldbe adopted. Thenew 
convention should not override the wishes of the parties 
as expressed inexisting treaties, nor should it impose 
settlement procedures on them wmch they had not 
expressly accepted or which, in certain cases,theyhad 
even rejected. 
69. Itshould also be realized thatcompulsory settle
ment procedures would not necessarily eliminate con
flicts and might even complicate them. What would 
happenif aparty to adispute did not implement the 
arbitral award, and what recourse would lie against it? 
Obviously the only appeal possible in such cases would 
betotheprincipleof good faith, theprinciplewhich 
was laid d o w n m t h e f o r m o f t h e ^ ^ ^ ^ ^ ^ ^ 
rule and whichwas expressly recognizedby the Com
mission itself in its commentary toarticle62. It was 
the duty of the parties toatreaty to respect that prin
ciple, regardless of any provision on the compulsory 
settlement of disputes. 
70. Fromapractical point of view,acompulsory settle
ment procedure might be extremely costly to the parties, 
even thoughthesponsorsoftherevised nineteen-State 
amendment had covered that pointby providing that 
the expenses of the arbitral tribunal should be borne by 
the United Nations. 
71. Withregardto the amendmentsbeforethe Com
mittee, he could not accept the Spanish amendment (AB 
CONF.39BC.1BL.391) which proposed an excessively 
complicated and cumbersome procedure, nor the amend
ments submitted by Switzerland (ABCONF.39BC.1B 
L.377) and Japan (ABCONF.39BC.1BL.339). As 
between the amendments by Ceylon (ABCONF.39BC.1B 
L.395) and Thailand (ABCONF.39BC.lBL.387),hehad 
amarked preference for the Ceylonese proposal. The 
Luxembourg amendment (ABCONF.39BC.1BL.397) 
was interesting, but required further study. 
72. Thenineteen-State amendment inits revised ver
sion (ABCONF.39BC.lBL.352BRev.3andCorr.l and 
Add.land 2) wasagreat improvement on what it had 
beenpreviously. The passages dealing withcompul-
sory conciliation were now worded in aformaccept-
able to several delegations, includinghis own. Con
sequently, Kenya did not reject the nineteen-State 
amendment outright, since it might ultimately represent 
the most viable formula foracompromise. 

73. Mr. ROMERO LOZA (Bolivia) saidhewouldlike 
toexplainthereasons why his delegationwas among 
thesponsorsof one of the drafts for an article 6 2 ^ 
(ABCONF.39BC.lBL.352BRev.3andCorr.landAdd.l 
and 2), on which every argument, both for and against, 
had already been advanced. 
74. That proposal would make the convention an effec
tive instrument. If the article was not adopted, the 
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convention on the law of treaties would be incomplete, 
since, as theltalianrepresentativehad rightly pointed 
out, therules establishedintreatiesbecamenormsof 
lawonlyifthereexistedsomemachinery for ensuring 
their apphcation. 
75. Abroadtrend of opinion among the delegations 
at the Conference favoured the idea that arbitration 
was an effective mechanism for the peaceful settlement 
of disputes, andonewhichgavepracticaleffecttothe 
principle of the equality of States. That did not mean, 
however, that theConferenceshould merely reproduce 
asystem handed down from antiquity,sincethevalue 
of arbitration,like any other institution, derivedonly 
from the efficacy and precision of its operation. 
76. The nineteen-State proposal establishedapractical 
conciliationprocedurefollowedby arbitrationincases 
of nullity or invalidity of treaties,which could provide 
a method of arriving at a just settlement. Awards 
would therefore have tobe binding, since that was the 
only way to incorporate effective safeguards in interna
tional treaties, especially for small countries. Unless 
the awards werebinding, thepresent situation, which 
manifestly could not prevent greatPowers from obtaining 
unfair advantages, would simply be perpetuated. 
Treaties were the only recourse open to weak countries 
in their relations with other countries,although history 
showedthatwhentreaties were concluded betweenStates 
of unequal power, the rules they contained often repre
sented arbitrary impositions by the stronger country, 
contained umeasonable advantage for that country and 
disregarded the principles of justice, equity and freedom 
of consent. 

77. Several speakers, inanattempttofind fault with 
the nineteen-State amendment, had said thatthefact 
that the proposed procedure was ultimately personal 
and unilateral would be unlikely to make awards more 
reliable. It was true that any kind of judicial decision, 
whether by the InternationalCourt of Justice,by per
manent institutions or by specially appointed arbitrators, 
was theworkofmenacting as judges, andwasthus 
in the last analysisahuman decision, in which subjec
tive reasoning and externalpressures were permanently 
present. Fallible sources could not provideinfahible 
results. 
78. The fact that the Conference was trying to find 
more effective ways of dealing with the invalidity of 
treaties thanthoseat present resortedto, suchas Ar
ticle 33 of the UnitedNations Charter or the jurisdiction 
of thelnternationalCourtof Justice, was clear proof 
that that machinery had hitherto achieved little success; 
at all events, it madeit evident that confidence in the 
efficacy of those methods for the peaceful and just settle
ment of disputes had been considerably shaken. 
79. The nineteen-State proposal appeared to serve the 
purposes whichalltheparticipantsintheConference 
were trying to achieve. Several delegations had, 
however,put forward constructiveideas which might 
usefully be incorporated in the text of article 6 2 ^ i n 
its final form. 

80. Mr.EUSTATHIAOES (Greece) said that aftera 
year of reflection on the question of procedures for 

settlingdisputes arising out of the application of Part^B, 
his delegation was still convinced that the problem could 
notbesolvedonthebasisof thepoliticalconvictions 
of any given group of States, but that the solution should 
essentially take the interests of small countries into 
account. 
81. First of all, he wished to dispelamisunderstanding 
concerning the position of the International Law Com
mission on the matter. It had been asserted that in 
referring to article 62 as a ^ k e y article", the Com-
missionhadmeantthat that articleprovided thebest 
possible solution. Actually, what the Commission had 
meant was thatthequestion of themethods used for 
thepeaceful settlement of disputeswas afundamental 
one. On that point it had limited itself to setting out 
inarticle62aprovisionwhichprovidedthe^highest 
measure of comon ground" and which, by referring 
to Article 33 of the Charter, drew attention toageneral 
obligation. The Commission had thus reserved its 
judgement onthe question andhadreferred it to the 
Conference, believing in its wisdom thatthe problem 
was rather one foradiplomatic conference. The expla
nations that the Expert Consultant had given during 
thefirst sessionconfirmed thatinterpretation;he had 
saidthatthelnternationalLawCommissionhadcon-
sidered^thattheproceduresprescribed in article 62 
were the minimum required as checks on arbitrary 
action".^ 

82. The question was thus clearly put to the small 
States, andtheyhad to decidewhether they would be 
content with article 62,whichprovided for procedures 
representmg^theminimumrequired as checks on arbi
trary action"orwhethertheywanted further safeguards. 
Greece, asasmall State which had become independent 
acentury ago at the cost of sacrifices such as other new 
States had known more recently,considered it to be in 
the vital interest of smallcountries that the convention 
should provide them with the maximum procedural safe
guards, especially with regard to disputes concerning 
P a r t ^ of the draft articles. They shouldgive that 
requirement priority over the political obligations arising 
from their membership of any given coalition. 
83. Pa r t ^was by definition the most sensitive section 
of the whole convention. For some delegations, the 
substantive rules in Par t^were of the utmost import
ance, independently of procedural rules;but for many 
others the procedural rules were preponderant. It was 
impossibleto ignorethe fact that many States would 
refusetoaccepttheconventionintheabsenceof satis
factory procedures, in other words in the absence of an 
article 6 2 ^ . Andifalarge number of States failed 
to ratify the conventionfor that reason,what advantages 
would small States derive from Par t^? 
84. Some delegations maintainedthat going no further 
thantheminhnum safeguards as set out in article 62 
would result in greater treaty stability thanwouldthe 
advantages provided inPart ^ of the draft articles. 
The Greek delegation considered that predetermined 
settlementprocedures wouldgive an evenbetter gua
rantee of the application of Part ^ to small States, 

^ 7 ^ ^ e e t i ^ , ^ a . 2 t . 
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for article 6 2 m n o way eliminated the danger of arbi
trary application of the provisions of Par t^ . 
85. Article 62 includedareference to Article 33 of the 
Charter and, at first sight, the range of means of 
peaceful settlementindicatedinthat Articlewas very 
wide;but that wasonly trueif theparties agreed on 
the choice of one of those meansof settlement. Such 
agreement was not indispensableif the dispute was so 
serious that it threatened international peace or security, 
for thentheGeneral Assembly of theUnited Nations 
or the Security Council immediately became competent, 
and that would be so in all such cases,with or without 
an article 62 ^ . That was anessentialpoint which 
small States should bearmmind. Nevertheless, if the 
disputeinquestion did not threaten international peace 
or security or even friendly relations among States,the 
solution in article 62, that of free choice among all the 
means of settlement set out in Article 33 of the Charter, 
seemed inadequate. What would happen if one of the 
parties to a dispute relating to a multilateral treaty 
wishedtoresort to conciliation, another toarbitration, 
a th i rd to judicial settlement, afourthtoinquiry and 
so forth? When a provision of Part ^ had been 
invoked and that action had encountered objections, the 
treaty would be called in question,and the uncertainty 
in treaty relations would bring aboutadeplorable situa
tion. 

86. It would therefore be better to provide forapre-
determined settlement procedure, which would never
theless be flexible, in the sense that it would apply only 
in cases where the parties were unable to agree on 
another means of peaceful settlement of the dispute. 
87. One possibility was simply to provide for that pre
determined procedurein separate undertakings, other 
than the treaty disputed under the provisions of Par t^ . 
That was thesolution which was adopted at present, 
and it had proved inadequate, as the^enezuelan repre-
sentativehad pointed out. The Conference should go 
beyondsuchempirical methods and adopt progressive 
solutions. 

88. Consideration might also be given to the possibility 
of making it compulsory under the conventiononthe 
law of treaties to include in every treaty the means of 
settling disputes arising from the application of P a r t ^ 
of the draft articles. The idea was attractive, but where 
multilateraltreaties were concerned,serious difficulties 
would arise in connexion with the choice of the means 
of settlement, since, in the absence of agreement on the 
means of settlement, the conclusion of the entire treaty 
mightthusbe jeopardized; indeed, that was what was 
happening at the present Conference in respect of that 
very problem. 

89. It was therefore preferable to provide for an over
all predetermined system in the spirit of the various 
versions of article 6 2 ^ , its applicability being subject 
to the agreement of the parties and exception being 
madeinthe case of treaties in which the means of settle
ment was explicitly laid down. In order to be effective, 
the system must above all be uniform, and, in order to 
be uniform, it shouldnot be optional. Consequently 
the Greekdelegationdidnot supportthe amendment 

by Thailand (ABCONF.39BC.1BL.387) becausethat 
proposal would make the system optional. In that 
event, there would beawhole series of different settle
ment procedures,which would beamajor disadvantage 
if someparties to amultilateraltreaty wishedtouse 
one procedure andotherpartiesanother. The multi
lateral treaty might be declared valid according to one 
of the procedures and invalid according to another, and 
extremely complex rules on pendency would have to be 
provided to offset those risks. 
90. Themainpurpose of his statement hadbeen to 
explainto small States the need for apredetermined 
settlement procedure, in the interests of their legal secu
rity, to ensure which it was necessary that there should 
be certainty that the rules laid down in the convention, 
including Part ^ , would not be subject to arbitrary 
actionthatmightbetakenby the strong against the 
weak. For it had tobe remembered that the conven
tion would establish rules for all treaties for many years 
tocóme. The machinery set up would have to provide 
adequate guarantees, referredtoindetailbyhis dele
gation at the first session of the Conferences Apoint 
mat should bebornemmind in connexion with those 
guarantees was that the conciliation commission or 
arbitral body should not consist of very few members. 
91. He might have occasion to make further reference 
to the various proposals for an article 6 2 ^ . For the 
present, he wished to insist on the need to establish in 
advance machinery providingasatisfactory method of 
settling disputes, the most important of which would 
ariseunder Part ^ . Without such machinery, there 
wasadanger that the whole edifice of the convention 
rmght be undermined and that it would be turned into 
acause of dissension instead of being an instrument of 
peace among nations. 

The meeting rose at 1.5 p.m. 

^ 73r^^een^,^as.^-53. 

C ^ ^ ^ ^ B M r . ELIAS (Nigeria) 

C^nside^tiono^^heq^es^n^^he^wo^^r^ti^s^n 
^c^^d^nce wi t^ re s^ I^ t i ^n2^66(^^ )^do^d^y 
^e^enera^l Assembly o n ^ I ^ e c e m o ^ ^ 9 6 6 ^ ^ ^ -

P ^ ^ ^ ^ ^ ^ B ^ B ^ ^ 6 ^ 2 b i s , ^ 2 t e r , ^ q u a t e r ^ ^ ^ 
(continued) 

l .Mr.^EROSTA (Austria) said thatPart^contained 
anumber of progressive provisions which called for an 
adequate impartialprocedurefor their implementation. 
Many delegations were not satisfied with the means of 
settlement of international disputes contained in 
article 62 and had accordingly put forwardavariety of 
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proposals for a specific procedure, to be incorporated 
in a new article 62 bis. His delegation viewed with 
sympathy the Spanish proposal (A/CONF.39/C.1/ 
L.391) to establish a new United Nations permanent 
organ, to be called the " United Nations Commission 
for Treaties, " for the conciliation of disputes over inter
national treaties, especially disputes under Part V of 
the future convention. Fifty years previously, the 
Austrian delegation to the Paris Peace Conference of 
1919 had submitted three draft articles, prepared by 
the well known Austrian international lawyer Professor 
Lammasch, for inclusion in the Covenant of the League 
of Nations. They provided for a permanent office of 
conciliation within the League of Nations, which would 
make proposals for amicable solutions or, if it considered 
that the dispute was a legal one, submit it to the Per
manent Court of International Justice. The Paris Peace 
Conference had transmitted the proposal to the Council 
of the League of Nations but the Council, in drafting 
the statutes of organs for the settlement of international 
disputes, had set up the Permanent Court of Interna
tional Justice, but without any permanent conciliation 
office. The Austrian delegation was afraid that any 
proposal to create a new permanent organ of the United 
Nations had no chance of acceptance in 1969 and there
fore regretted that it would be unable to vote for the 
Spanish amendment. 

2. Yet his delegation thought that the Conference 
might consider, at a later stage, the very interesting 
idea contained in the Spanish amendment — an idea 
that was also to be found in the Austrian proposal of 
1919 — namely that a distinction should be drawn not 
so much between political and legal disputes as between 
justiciable disputes and non-justiciable disputes, such as 
those relating to vital interests, frontier delimitation and 
so forth. 
3. The amendments by Switzerland (A/CONF.39/ 
C.1/L.377) and Japan (A/CONF.39/C.1/L.339) had 
the merit of favouring the International Court of Justice 
and his delegation would be prepared to vote for them. 
4. Austria was one of the sponsors of the nineteen-State 
amendment (A/CONF.39/C.l/L.352/Rev.3 and Corr.l 
and Add.l and 2), because it gave the parties complete 
freedom to use all the means of settlement provided for 
in the United Nations Charter, offered possibilities for 
conciliation by competent commissions whose members 
could be freely elected by the parties to the dispute, and 
allowed for arbitration by a tribunal to be freely chosen 
by the parties. 
5. At the 94th meeting,1 the Mexican representative 
had mentioned the confidential character of the concilia
tion procedure. It was obvious that negotiations in the 
course of that procedure would have to be kept secret, 
and there again, the parties to the dispute had complete 
freedom to impose whatever degree of secrecy they 
wished. On the other hand, it was hard to imagine how 
the final solution could be kept confidential. 
6. With regard to the concern that had been expressed 
about the cost of the conciliation and arbitration proce-

1 Para. 67. 

dures, it should be remembered that in most cases the 
conciliation procedure alone might lead to a satisfactory 
solution. Since the peaceful settlement of disputes 
arising under Part V of the convention was in the 
interest of the international community as a whole, the 
expenses would certainly be money well spent. 

7. The Austrian delegation could not vote for the 
amendment by Thailand (A/CONF.39/C.1/L.387), 
which would reduce the settlement procedure to the 
status of an optional protocol. On the other hand, it 
could support the amendments by Ceylon (A/CONF.39/ 
C.1/L.395), Luxembourg (A/CONF.39/C.1/L.397) 
and Switzerland (A/CONF.39/C.l/L.393/Corr.l). 

8. It had been argued that article 62 was adequate as 
it stood and that the time was not yet ripe for any 
kind of compulsory conciliation or arbitration. 
Perhaps, therefore, he might be allowed to mention the 
case from the United States Civil War when it had been 
suggested to President Lincoln that the Alabama dispute 
between the United States and the United Kingdom 
should be submitted to arbitration. That was in 1864. 
President Lincoln had replied that that was a beautiful 
idea, but quite impracticable because the millennium 
was still a long way off. But within eight years the 
Alabama case had been settled by a Court of Arbi
tration in Geneva. The present Conference should 
not wait for the millennium either; it should not even 
wait eight years, but should inaugurate the millennium 
of conciliation and arbitration forthwith, or certainly 
during the course of the Conference. 

9. Mr. RATTRAY (Jamaica) said that, although the 
history of the judicial settlement of international disputes 
might not be encouraging, that should not deter the 
international community from experimenting with new 
and improved methods which were more truly repre
sentative of the aspirations of all States. And, in so far 
as the nineteen-State amendment (A/CONF.39/C.1/ 
L.352/Rev.3 and Corr.l and Add.l and 2) recognized 
the desirability of establishing some more representative 
system of impartial adjudication, the Jamaican delega
tion had no difficulty in accepting the principle it sought 
to establish. 

10. Under the nineteen-State amendment, the principles 
of the law of treaties would, in the event of disputes 
concerning Part V of the convention, be interpreted 
by tribunals on which the disputing parties would be 
adequately represented at the stages of conciliation and 
arbitration. The contemporary structure of the inter
national community might not make for complete 
acceptance of third-party settlement of all disputes in all 
situations, but under the nineteen-State proposal States 
would remain free to decide on alternative methods of 
settlement and to provide expressly in treaties that 
article 62 bis would not be applicable, even if alterna
tive means of settlement were not provided. Article 62, 
paragraph 4, which the Committee had already 
approved, stated that the provisions of that article 
should not affect the rights or obligations of the parties 
under any provisions in force binding the parties with 
regard to the settlement of disputes; clearly, a treaty 
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provisionthat ar t icle62^wasnotapplicablewas a 
provisionwithregardto the settlementof disputes. 
11. That being so,the proposal by Ceylon foranew 
article 62 ^ (ABCONF.39BC.1BL.395) might be 
regarded as superfluous. It made the content of 
art icle62,paragraph4,explicit insuchawaythatit 
couldconstitute an openinvitationto contract out of 
theprovisions of article 62 ^ . Onthe other hand, 
it did openly recognize that there might be situations in 
which some States would not be prepared to submit to 
the ultimate arbitration andjudgement of others. For 
small States like Jamaica, that freedom of choice might 
be illusory, but if the Ceylonese amendment were 
regarded as acceptable, his delegation would not oppose 
it. 
12. His delegationcouldnot supportthe amendment 
by Thailand(ABCONF.39BC.lBL.387), for its effect 
would be tantamount to introducing an optional clause. 
Although it was worded in the form ofareservation, it 
seemed to invite an undesirable fragmentation of treaty 
relations. 
13. There seemed tobe suchawidearea of common 
groundbetween the Spanish proposal (ABCONF.39B 
C.lBL.391)and the nineteen-State proposal that some 
accommodation of views among the sponsors might be 
hoped for. The Jamaican delegation had reservations, 
however, about the introduction in the Spanish proposal 
of the concept of legal disputes. Article 62 was based 
on the assumption that there were legal grounds for 
invalidating, terminating, withdrawing from or sus
pending the operation of atreaty, andthosegrounds 
were defined in the convention itself. Consequently, 
any attempt to refer to legal disputes in connexion with 
settlement could only create confusion and lead to argu
ments about the distinction between legal and pohtical 
disputes. 

14.The first Swiss amendment (ABCONF.39BC.1B 
L.377) had merit, but lacked the valuable provisions for 
concm^ationwhichappearedmthenineteen-Statepro-
posal. The second Swiss amendment (ABCONF.39B 
C.lBL.393BCorr.l) raised two fundamental issues. 
First, there was the question whether the convention 
would apply to treaties concluded before the entry into 
force of the convention; the Jamaican delegation 
assumedthat theprocedures set out in article 62 ^ 
would not haveretroactive effect. Secondly, thepro
visions of the amendment seemed to be already covered 
by article 62, paragraph 4, for since article 6 2 ^ c o u l d 
not come into operation until the machinery of 
article 62 fafied, and smce that machinery did not apply 
where there were other provisions withregard to the 
settlementof disputes, it was hard to see what purpose 
was served by the amendment. 
15. The proposals for anewarticle 6 2 ^ o f f e r e d a 
chaflenge and an opportunity to the international com
munity to establishasystem for the peaceful settlement 
of disputes, onwhichsmallcountriessuchashisown 
pinned their hopes for survival. The Conference should 
at least give the systematrial. 

16. Mr. NASCIMENTO^SIL^A (Brazil) said he 
would try first to delimit the issue under discussion. 

First, there could be no doubt that articles 62 and 
6 2 ^ r e l a t e d only t o P a r t ^ o f the draft convention. 
Secondly, the entire convention would apply only to 
treaties concluded after it had entered into force, unless 
theparties agreed otherwise; the Brazilian delegation 
endorsedtheSwedish representative's remarks onthat 
subject at the 94th meetings and wouldsupport any 
amendment which clearly expressed the non-retroactive 
effect of the convention. Thirdly,as was brought out 
m the Swiss proposal foranew article 62 ^ ^ ( A B 
CONF.39BC.lBL.393BCorr.l), disputes concerning 
Part^of the convention could be decided by the Inter
national Court of Justice in cases where the States 
concerned had accepted compulsory jurisdictionunder 
Article36,paragraph2, of the Statute of theCourt. 
Consequently,the field was quite narrow,and interna
tional negotiations through the accepted channels could 
alwaysberesortedto. It had been claimed that such 
negotiations could drag on indefinitely and engender 
hostihtybetweenthe disputing parties, but it was the 
opinion of the Brazilian delegation that the passage of 
time tended to heal the breach. 

17. Brazil had always favoured arbitration asamethod 
of settlingdisputes. It was bound by many treaties 
containing compulsory jurisdiction clauses, and the Pact 
of Bogotá3 subjected all disputes that might ariseto 
compulsory adjudication. Indeed, Article 36 of the 
StatuteofthelntemationalCourt of Justice had orig
inally been drafted by a Brazilian delegate. Ouite 
recently, Brazil had accepted arbitration in a very 
important case, and would certainly accept the decision 
of the arbitral body, even though it might be unfa
vourable. Nevertheless, his delegation was not in 
favour of ablanket provision for compulsory jurisdic
tion; each case should be considered on its merits. 
18. Althoughthe nineteen-State amendment had some 
interesting features andithadbeengratifyingtohear 
the Austrian representative's remarkson the confiden-
tialnature of the conciliationprocedures, a deadlock 
might result, as the Syrian representativehadpointed 
out, if the decision to submit the dispute to arbitration 
were refused by one of the parties. The sponsors 
of theamendment had laidgreat stress on treaty sta
bility, but in his delegation's opinion, the proposed pro-
cedure was almost aninvitation to States to impeach 
the validity of treaties; that applied in particular to 
paragraph7of the annex,which provided that all the 
expenses would be borne by the UnitedNations, though 
there could hardly be any reason why the entire inter
national community should be asked to pay the cost of 
settlinga dispute over abilateral treaty. Again, the 
representative of Gabon hadrightly pointed out that 
smafl, new States nñght find it difficult to appoint con
ciliators and arbitrators from among their own nationals, 
and might be obliged to be represented by aliens. For 
all those reasons, his delegation would vote against 
the nineteen-State proposal. 

19. It would alsobe unable to vote for the proposals 
by Japan(ABCONF.39BC.lBL.339) andSwitzerland 

^ Para. 52. 
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(ABCONF.39BC.IBL.377), for although the Japanese 
proposal was interesting fromthe stress that it laid on 
disputes relating to rules o f ^ ^ ^ ^ s , it was doubtful 
whether thelnternationalCourt of Justicewas thetri-
bunal best qualified to pronounce on new trends in inter
national law. 
20.The Spanishproposal (ABCONF.39BC.1BL.391) 
wasbased onanew approach tothe problem, and the 
Brazilian delegation agreed with the Austrian represen
tative that it might be considered atalater stage. The 
United Kingdom representative had rightly pointed out 
that the Thai proposal (ABCONF.39BC.1BL.387) was 
really a reservation clause; it involved a number of 
extraneous questions, as did the Luxembourg proposal 
(ABCONF.39BC.1BL.397), and the discussion of those 
texts might alsobe deferred. Although the Ceylonese 
proposal (ABCONF.39BC.1BL.395) might be super-
fiuous, his delegation could accept it, and also the four-
State sub-amendment (ABC0NF.39BC.1BL.398)^ to 
the nineteen-State proposal. 
21. The Brazilian delegation deplored the unduly rigid 
positiontakenby some delegations, which had stated 
that the whole convention would be unacceptable to 
themif it contained or did not containaclause along 
the lines of proposals foranew article 6 2 ^ . Similar 
statements had been heard at earlier internationalcon-
ferences, but had not prevented some of the States 
which hadexpressed such rigidviewsfromultimately 
ratifying the conventionsinquestion. 
22. Itwouldbenotedthat, whereas somesmallnew 
Stateswerein favour of proposalsforthenewarticle 
and others had spoken against them, all had used 
much the same arguments about sovereignty and impar
tiality. The Brazilian delegation had an open mind 
on the subject, but at that stage would vote against 
all the various amendments submitted, in the belief that 
the International Law Commission, after great effort 
and exhaustive study, had drafted an article 62 which 
representedthe highest measure of common ground as 
yet tobe found, not only in the Commission itself,but 
also among the many States represented at the Confer
ence. 

23. Mr. VARGAS (Chile) said that article 62, as 
approved at the first session,was inadequate in that its 
provisions might permit a State party to a treaty to 
invoke arbitrarily and unilaterallyaground of invalidity, 
terminationor suspension in order to evadeits obliga
tions under the treaty; the ^ ^ ^ ^ ^ ^ ^ ^ ^ rule 
would thereby be affected and the whole stability of 
treaties endangered. His delegationtherefore thought 
it essentialto go beyondtheprovisions of article 62 
and to includeanew article 6 2 ^ t h a t would provide 
an effective solution to a dispute, where one of the 
parties did not agree to a settlement. His remarks 
applied to the whole of Par t^but the inclusion of pro
visions on the compulsory adjudication of disputes was, 
inparticular, absolutely essential for the application of 
the provisions of articles 50 and 61 o n ^ ^ ^ ^ . 
Those provisions had no precedent and had only 

^^ee^o^ ,^ara .^6 . 

recently been formulated; it was therefore supremely 
important that an impartial judicial authority should be 
responsible for adjudicating on anyclaims of invalidity 
based on them and for giving precise rulings as to 
their meaning and scope,soas to avoid any subjective 
interpretation by a State interested in releasingitself 
from treaty obligations. 
24. His delegation fully supported the Japanese amend
ment (ABCONF.39BC.1BL.339) which provided for the 
settlement by the InternationalCourt of Justice,at the 
request of any of the parties, ofadispute on the appli
cation of article 50 or article 61,and for arbitrations— 
unless the parties preferredadecision by the Court — 
in allother cases, if no settlement was reached by the 
means specified in Article 33 of the Charter. 
25. Compulsory arbitration wasamore expeditious and 
less costly means of settlement than recourse to the 
InternationalCourt of Justice;thelattershouldthere-
fore be reserved for disputes on the application or inter
pretation of the rules o f ^ ^ ^ ^ , w h i c h affected the 
interests of the whole international community. 
26. Except for thepredominant role assigned to the 
InternationalCourtofJusticeinthe Swiss amendment 
(ABCONF.39BC.1BL.377), the arbitration procedure it 
prescribedwas entirely satisfactory. Another positive 
feature of that amendment was its paragraph 4,whereby 
the claimant party would be deemed to have renounced 
its claim if it did not haverecoursewithin six months 
to one of the tribunals referred to in paragraphl. A 
provision on those lines should in any casebe included 
in the convention on the law of treaties. 

27.The nineteen-State proposal (ABCONF.39BC.1B 
L.352BRev.3 and Corr.I and Add.l and 2) had merits, 
but his delegation had serious reservations regarding 
some of its features. It made provision foracompul-
sory conciliation procedure. Conciliation wasasuitable 
means forthe settlement of certaindisputes andChile 
wasapartytoanumber of treaties which provided for 
it. His delegation had, however, grave misgivings 
regarding its mdiscriminate application to essentially 
legal matters suchas the invalidity of treaties; the 
submission of such matters to conciliators instead of to 
a court, which was required to apply strictly thelaw 
in force, might even prove detrimentaltothe peaceful 
settlement of disputes. How, for example, could a 
conciliation commission function in a case where the 
issue wastheinvalidityorterminationof a t reatyon 
grounds based o n a r u l e o f ^ ^ ^ ^ ? 

28. It might be objected that there was no great risk of 
the proposed conciliation commission dealing with 
exclusively legal issues because it was called uponmerely 
to make recommendations which were not binding, 
because its decisions would be confidential and because, 
inthelastresort,theproposedarbitraltribunalwould 
decide the case on the basis of law. Nevertheless, there 
was bound to be some danger that the conciliation 
commission's recommendations would influence the 
arbitral tribunal's decision. His delegation did not 
reject the conciliation system outright, since it could be 
very useful in relation to some of the provisions of 
Part ^ . The conciliation system could also be im-
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proved by mcorporating in it the useful idea, contained 
in article 5 of the annex to the Spanish amendment 
(ABCONF.39BC.1BL.391), of enabling the conciliation 
cornmission to decide thatadispute should be regarded 
as alegal dispute andshould thereforebe submitted 
to an arbitral tribunal. 
29. Onthe other hand, hisdelegation had doubts not 
only as to the effectiveness of the^UnitedNations Com
mission for Treaties"proposed in the Spanish amend-
mentbut even as to whether sucha commission was 
constitutional. 
30. In his delegation's view,the general rule should be 
compulsory arbitration,without prejudice to the admis
sion of other judicial or diplomatic means of settlement 
inrespectof someof theprovisionsof Pa r t ^ . The 
various drafts submitted byJapan(ABCONF.39BC.lB 
L.339), Switzerland(ABCONF.39BC.lBL.377), Spain 
(ABCONF.39BC.lBL.391)andthenineteen-States(AB 
CONF.39BC.lBL.352BRev.3 and Corr.l â nd Add.I 
and 2) embodiedtheprincipleof compulsory arbitra
tion and could all serve asabasis for the final draft, if 
that principle were accepted. 
31. Those drafts suffered, however, fromanumber of 
omissions. In addition to those already referred toby 
the Mexican representative, he would mention the fact 
that there was no indicationof the sources of the law 
on which the arbitral tribunal was tobase its decision 
if the case referred to it transcended the application 
and interpretationof the provisions of the convention 
on the lawof treaties. Another seriousomissionwas 
the failure to lay down the requirement that the arbitral 
tribunal should statethereasonson which itsdecision 
wasbased. He wouldthereforesuggesttheindusion 
in article 6 2 ^ ^ of provisions on the lines of Articles 38 
and 56 of the Statute of thelnternational Court of 
Justice. 
32.1m order that article 6 2 ^ s h o u l d truly constitute 
thekeystone of the convention, asithadbeencalled, 
every effort must be made to formulate it in suchaway 
as to reflect the essential features of the various views 
expressedandtobroadenthebasisof itssupport. A 
number of proposals hadbeenmadefor that purpose 
and, in that respect, he commended the amendments 
by Ceylon (ABCONF.39BC.1BL.395) and Switzerland 
(A^CONF.39BC.lBL.393BCorr.l) whichwouldmake 
it possible to set aside the application of article 6 2 ^ i f 
the parties expressly so agreed, or if it were so specified 
inatreaty in force between themon the settlementof 
disputes. Another idea which would not only facilitate 
theadoptionof article 6 2 ^ b u t would also ensurea 
greater number of ratifications for the convention itself 
wasmat of mcluding, either in the preamble or in the 
final clauses,aprovision to the effect that the conven
tion would not operate retroactively. 

33. Mr. KRISHNAOASAN (Zambia) said that P a r t ^ 
of thedraftcontainedanumber of controversialpro-
visionssuchas articles 50 and 59, which represented 
progressive development of international law. The 
importance of thoseprovisions would be enhanced if 
procedures to settledisputes relating to their applica
tion wereincluded in the convention. 

34. Of the various amendments, his delegation pre
ferred the constructive nineteen-State proposal (AB 
CONF.39BC.LBL.352BRev.3 and Corr.I and Add.l 
and 2) together with that part of the Swiss amendment 
(ABCONF.39BC.1BL.377) which specified that the ma
jority of the commission of arbitration would consist of 
neutral non-national members, thereby relieving the 
Chairman of me commission from the sole responsibility 
for the decision. It also favoured the new article 62^^ 
proposed by Ceylon (ABCONF.39BC.1BL.395). 

35. His delegation had serious misgivings regarding pro
posals to dilute article 6 2 ^ , but would consider them 
ffthe nineteen-State proposal failed to attract sufficient 
support. 

36. Mr. MUTUALE (democratic Republic of the 
Congo)said that the sponsors of the various amendments 
proposinganew article 62^obviously feared that the 
generalobligationto settle disputes ingoodfaithwas 
notasufficient safeguard and wished to introduce auto
matic compulsory procedures for the purpose. After 
prolonged smdy, me International Law Commission had 
not been able to produce a better solutionthan that 
contamedmarticle62,which provided nunimum safe
guards against arbitrary action and at the sametime 
represented the maximum measure of safeguards on 
which agreement couldbe reached for the timebeing. 
The real question,therefore,was not that of the legal 
merits of procedural provisions to settle disputes arising 
out of P a r t a i t was whether there existedapolitical 
will on the part of States to accept binding obligations 
for automatic procedures that would apply to all future 
treaties — whether commercial, economic, military or 
other— when questions of validity arose. 

37. It must be recognized that,atpresent,the idea of 
compulsory and automatic procedures for the settlement 
of ^disputes found little favour with States. There 
wasaconsiderabledistrustof thelnternationalCourt 
of Justice, theprincipal judicial organ of the United 
Nations; few Stateshadaccepted its compulsory juris
diction and many of those that had done so— including 
some of the sponsors of proposals for a new article 
62 ^ — had attachedimportantreservations to their 
acceptance. Moreover the Court itself, by a recent 
notorious decision, had helped to discredit the very idea 
of compulsory adjudication. The best possible course, 
therefore,was to leave the question of the settlement of 
disputes to an optional protocol that would embody the 
procedures containedin article 6 2 ^ , or anoptional 
clausereservingtheright of States to agreeonsuch 
procedures. 

38. Inaperhaps distant future,experience might lead 
States to reflect on the inadequacies of international 
enforcement procedures. Meanwhile, it wasthe duty 
of the advisers of Governments to emphasize incessantly 
theprinciplesof good faith a n d ^ ^ ^ ^ ^ ^ ^ . 
No amount of ingenuity in devisingprocedural safe
guards could hope to ensure that an arbitrary decision 
would notbetakenwhen settling disputes on the law 
of treaties; only observance of theprinciple of good 
faith by the adjudicating body could afford genuine pro-
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tection. Procedural provisions merely provided secon
dary safeguards against partiality or arbitrary action. 
39. It was his delegation's hope thatanegotiatedsolu-
tion,ratherthanasolutionbasedonvotes, wouldbe 
arrived at with regard to the questions left outstanding 
at the close of the first session. 

40. Mr. KRISHNA RAO (India) said that the views 
of the IndianGovernment on the question of the com
pulsory settlement of disputesarising out of the appli-
cationofPart^of the draft were clears it was neither 
able nor willing to bind itself and its successors in 
perpetuity to any form of automatic procedure for com
pulsory arbitration or adjudication. 
41. India's record of respect for treaty obligations and 
the rule of law had been progressive and liberal, judged 
by any standards. At its birth as an independent sove
reign State in I947,India had voluntarily accepted all 
the pre-independence treaty obligations devolving upon 
it. Since then, India had becomeaparty to many inter
national conventions adopted under United Nations 
auspices and containing clauses on the compulsory 
settlement of disputes. Even where the settlement pro
cedures were contained in anoptionalprotocol, as in 
the case of the 1961^ienna Convention on diplomatic 
Relations, Indiahadbecome aparty to the Optional 
Protocol as well as the Convention. India hadbeen 
among thefirstStates to accept the compulsoryjuris-
diction both of the former Permanent Court of Interna
tional Justice and of the InternationalCourt of Justice. 
42. India was thus prepared to accept compulsory arbi-
trationor adjudicationwheresuchcompulsory proce
dures were accepted atthewillof thepartiesineach 
specific case. It could not, however, accept the com
pulsory procedures now proposed for two main reasons. 
First,theproponents of these procedures had made it 
clear that they wouldnot be subject to reservations. 
Secondly,the scope of application of the convention on 
thelaw of treaties wouldbequahtatively wider than 
thelimited scope of other conventions adoptedatthe 
initiative of theUnited Nations. ThelndianGovern-
ment was not ready to accept an obligation for all time 
in respect of all treaties tobe concluded in the future; 
it wished to retain the freedom to agree on the appro
priate method of settlement in each case. 

43. He was not convinced by the argument that if the 
provisions of article 62 did not lead toasettlement of 
the dispute, might would then prevail over right, thereby 
aggravating the insecurity of treaty obhgationsand the 
instability of international relations. It was an over
simplification to assert that peace and security would 
best be served simply by the acceptance ofacompulsory 
settlement mechanism. They would in fact be best 
servedbyStatesconducting themselves ingood faith, 
abiding by their treaty obligations and settling their 
disputes in an orderly and fair manner. 
44. The discussion had shown that not all the powerful 
States refused compulsory arbitrationandthatnotall 
the weak States supportedit. Nor was the division 
one between progressive and reactionary States. States 
of thesamesizeandimportancesituatedinthesame 
region of the globe held different views. The only 

conclusion that could be drawn from that state of affairs 
was that the question of the inclusion of article 6 2 ^ 
was less important than had been suggested. Theques-
tionof thesettlement of disputes wasnotanessential 
feature of the convention. 

45. Article 62, as approved at the first session, did not 
mean that States were free either to refuse to negotiate 
tosettleadisputeortonegotiatewithaclosedmind. 
Parties must attempt in good faithtosettleadispute. 
In its judgement of 20 Februaryl969 in the ^ ^ ^ ^ ^ 
C ^ ^ ^ ^ ^ ^ ^ cases the International Court of 
Justice had declared^ the parties are under an obliga
t i o n s enter intonegotiations with aviewto arriving 
at an agreement, and not merely to go throughaformal 
process of negotiation... .",andthat^they are under 
anobligationso to conduct themselves thatthenego-
tiations are meaningful,which will not be the case when 
either of them insists upon its ownposition without 
contemplating any modification of it"B The Court 
hadexplainedthat^this obligation merely constitutes 
aspecialapplicationof aprinciplewhichunderliesall 
international relations, and which is moreover recog-
nizedinArticle 33 of the Charter of the UnitedNations 
as one of the methodsfor the peaceful settlementof 
international disputes. There is no need to insist upon 
the fundamental character of this method of settlement, 
except to point out that it is emphasized by the observ
able fact that judicialor arbitral settlement is not uni-
versally accepted."^ The Court had supported that 
conclusion by referringto the decisions of the Permanent 
Court of International Justice in its Order of 19August 
1929 in the case of the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ a n d its Advisory Opinion of 1931 
inthecaseof ^ ^ ^ v 7 B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ B If it were considered desirable, the substance 
of that recent ruling of the International Court of Justice 
could be incorporated in article 62. HisownGovern-
ment was not opposed to the principle of arbitration or 
adjudication and would resort to those methods of 
settlement inappropriate casesinagreementwiththe 
other parties concerned. It could not, however, agree 
to signablank cheque and bind its successors to auto
matic compulsory arbitration and adjudication. 

46. It was for those reasons that his delegation, together 
withthoseof Indonesia,theUnited Republic of Tan
zania and Yugoslavia, hadproposedasub-amendment 
(ABCONF.39BC.1BL.398) to the nineteen-State amend
ment (ABCONF.39BC.lBL.352BRev.3 and Corr.I and 
Add.l and 2). The sub-amendment would retainthe 
nineteen-State text for article 6 2 ^ ^ as P a r t ^ B " . A 
new Par t^A"would be added enabling parties to the 
conventiononthelawof treatiesto declarethatthey 
accepted the provisions of Par t^B" ,e i ther inwhole 
or inpart; those provisions wouldthenapplybetween 
the parties making a similar declaration, with effect 
from the date of the receipt of each declaration by the 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ ^ , ^.c.B. ^ ^ ^ 
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depositary. That proposal was intended to give 
freedom to the States parties to accept the procedure in 
article 6 2 ^ i n whole or in part. Among theparties 
making declarations tothat effect, disputes relating to 
Par t^would thenbese t t l edby theprocedurepres-
cribedinthenineteen-Stateamendment. 

47 .Mr.SECARIN(Romania)sa idthat in l966the 
SpecialCommittee on Principlesof International Law 
concemingFriendlyRelations and Co-operation among 
States had unanimously adoptedatext on the principle 
thatStates should settletheirinternationaldisputesby 
peaceful means. Thattextcontained all the essential 
elements of any procedure of peaceful settlement, such 
as respect for the sovereign equality of States, free 
choice of means of settlement, concordance of those 
means with the circumstances and nature of the dispute 
and the duty of the parties to continue their efforts until 
a settlement was reached. According to the Special 
Committee's text,^States shall. . .seek early and just 
settlement of their international disputes by negotiation, 
inquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements 
or other peaceful means of their choice. . ." . The 
Special Conm^ittee had thus firmly adhered to the terms 
of Article 33 of the Charter, and had gone on to state 
that^theparties to a disputehavethe duty, inthe 
eventoffafiuretoreachasolutionby anyone of the 
above peaceful means,to continue to seekasettlement 
of the dispute by other peaceful means agreedupon 
bythem"B 
48. To be effective, peaceful means of settlement must 
be chosen either at the time of the conclusion of a 
treatyor at the outset of adispute. The parties were 
free to choose the means of settlement, either the means 
laid down inthe Charteroranyotheronwhichthey 
might agree. Accordingly, it seemed pointless to insti-
mteadefinite procedure for all treaties, in all spheres, 
and for the entire treaty practice of States. 
49. Experience had shown how difficult it was to estab
lish anygeneral system of procedure. That was illus
trated by the fate of such instruments as the GeneralAct 
for mePacmcSettlement of International I^isputesof 
I928^andtheInternationalLawCommission'sdraft 
on arbitralprocedure,^ as well as by the attitudeof 
States to compulsory jurisdiction clauses and to optional 
protocols for the compulsory settlement of disputes. In 
practice, States accepted one of the means of settlement 
providedfor in Article 33 of the Charter. Treaties 
concluded by States showed that the parties tended 
to agree on negotiation, conciliationor arbitration, or 
systems combining twoor more of those means. 
50. Some representatives had argued that the provisions 
ofPart^of the draft cafledforanimmediately available 
procedure, in order to prevent abuse and arbitrary 
action. But the progressive development of interna
tional law did not necessarily call for the institution of 

^aras.2^ao^272. 
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procedural guarantees,especially when they seemed to 
beartificialones. Theart iclesinPart^werebased 
on principles which had longbeen recognized in inter
national law, such as freedom of consent and good 
faith, which were corollaries of State sovereignty, so 
their provisions could not be regarded as complete 
innovations. It might be best to allow State practice to 
provetheproceduralsystemproposedby thelnterna-
tional Law Commission. 

51. It seemed unreasonabletoseeathreat to the sta
bility of treaty relations in the fact that article 62 laid 
down rules based on the principle of free choice of 
means of settlement,wlfich was unanimously recognized 
ininternationallaw. The developmentof treaty rela
tions on the basis of the principles of morality and 
justice, mutual trust and respect,and good faith in the 
execution of obligations assumed under treaties freely 
consented to should give no cause for alarm, since the 
principles andruleslaid down intheUnited Nations 
Charter, on which the IhtemationalLaw Commission 
had based its draft of article 62, offered adequate 
grounds for the settlementof anydisputewhatsoever. 
f̂f those principles were not respected in State practice, 

noimprovementcouldbe expected frominstitutinga 
pre-established procedural system. 

52. Mr. BROI^ERICK (Liberia) said that there were 
two schools of thought on the question of the procedure 
to be followed by a party claiming the invalidity or 
termination ofatreaty. The first favoured compulsory 
judicial settlement by the International Court of Justice, 
by an arbitral tribunal or byaconciliation commission, 
pursuant to the ^ ^ ^ ^ ^ ^ ^ ^ ^ principle; that 
course, it was maintained,would protect the sanctity of 
treaties. The second school favoured the provision set 
outmthe International Law Conmñssion's text. They 
maintained that States should take as their basis the 
general obligation to settletheir intemationaldisputes 
by peaceful meansinsuchamanner that international 
peace and security and justice were not endangered, and 
pointed out that neither the Geneva Conventions on 
the Law of the Seanor the^ienna Conventions on 
diplomatic andConsularRelationscontainedany pro
vision for compulsory jurisdiction. While the claims of 
both schools of thought had merit, his delegation, after 
re-examining article 62 and the amendments to it, had 
reachedtheconclusion that theproceduralsafeguards 
proposed were inadequate. 

53. His delegation appreciated theposition takenby 
Japanwithregard to disputes arisingout of aclaim 
under articles 50 or 61of the convention, relating toa 
treaty conflicting with aperemptorynormof interna
tional lawor of ^ ^ ^ ^ . Itwouldseem thatthe 
proper forum to settle such disputes should be the Inter-
nationalCourtof Justice,butthereagainthesmaller 
nations, from past experience, had their fears; he 
referred i n p a r t i c u l a r t o t h e ^ ^ ^ ^ B ^ ^ cases. 
They feared that the more powerful nations might 
influence the decision of any judicial body,whether the 
IntemationalCourtof Justice, an arbitral tribunal o ra 
conciliation commission, and in those circumstances 
they wouldprefertosettleadispute arising from the 
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claimof invalidity of atreatybynegotiationbetween 
themselves. 
54. Mr. TOPANTE MAKOMBO (Central African 
Republic) saidthathis delegation's view was that ar
ticle 6 2 ^ w a s of capital importance to the entire con
vention. Article 62 was incomplete and, particularly 
with regard to the settlement of disputes, his delegation 
couldnot accept the International Law Commission's 
text sinceit would restrict actiontotheprovisions of 
Article 33 of the Charter. In his view, Article 33 did 
not provide any guarantee in respect of procedure; 
suchaguarantee was essential for the security of inter
national treaty relations which could not be maintained 
without some compulsory jurisdiction to settle disputes. 
What hadbeen left to chance inparagraph 3 of ar
ticle 62 was clearly set out in the nineteen-State amend
ment (ABCONF.39BC.lBL.352BRev.3 and Corr.l and 
Add.Iand 2) and its flexible and well-balanced provi
sions removed ah doubts. 
55. His delegation was well aware that the International 
Court of Justice was the principal judicial organ of the 
United Nations,but it had always had certain reserva
tions concerning the Court because it considered its 
membershiptoo narrow to represent adequately all the 
different legal systems of the world. The award given 
in the ^ ^ ^ ^ ^ ^ 1 ^ ^ cases had further strengthened 
hisdelegation'sdoubt, and it would oppose anyrefer-
encebeingmadetothelnternationalCourt. 
56. His delegation was unable to support either the Thai 
amendment (ABCONF.39BC.1BL.387) or the Spanish 
amendment (ABCONF.39BC.lBL.391),which removed 
all substance from the nineteen-State amendment. For 
the same reason,it could not support the amendments 
by Ceylon (ABCONF.39BC.1BL.395) and Luxembourg 
(ABCONF.39BC.1BL.397). Neither couldit support 
the proposal submitted by!ndia,Indonesia,the United 
Republic of Tanzania and Yugoslavia (ABCONF.39B 
C.1BL.398) since it tended to dissociate Part^Bof the 
draft from the procedure for the settlement of disputes, 
which should form an integral part of Par t^ . 

57. Mr. SOLHEIM (Norway) said that his delegation 
stillbelievedthat the only just way of settling treaty 
disputesbetweenStates, if conciliation did not lead to 
acceptable results, was by some compulsory judicial 
procedurebefore an independent thirdparty, andthat 
it wouldbe best if that party were the International 
Court of Justice. There could be no doubt that, in the 
cases referred to in sub-paragraph 3(^) of the Japanese 
amendment (ABCONF.39BC.1BL.339), disputes relating 
to claims under article 50 or article 61 of the convention 
should be brought before the International Court of 
Justice. His delegation would support the Japanese 
amendment,which it considered very valuable. It was 
also in favour of the Swiss amendment (ABCONF.39B 
C.1BL.377) and would vote for it. 
58. His delegation's views as to what me shortcomings 
of the nineteen-State proposal (ABCONF.39BC.1B 
L.352^Rev.3andCorr.l and Add.Iand 2) were must 
be obvious from its statement at the first session^and 
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from what he had just said. It should be remembered, 
however,that that proposal wasacompromise, and his 
delegationwasprepared,inaspiritof compromise,to 
vote for it,while emphasizing that it contained only the 
very minimum acceptable to his delegation. 
59. He did not share the Brazilian representative's fear 
that adoption of the nineteen-State proposal would 
involve the United Nations in undue expense since, first, 
there would not beagreat many cases to be dealt with, 
and secondly, the parties would have to bear their own 
costs while the UnitedNations would only have to meet 
the costs of the arbitral tribunal. 
60. He appreciated the creative effort made by the 
Spanish delegation insubmitting anewproposal (AB 
CONF.39BC.1BL.391), but, for the reasons already 
given by other representatives, his delegation thought 
that theproposalwouldgiveriseto serious difficulties 
and it thereforecould not support it. His delegation 
hadserious objections to the amendmentby Thailand 
(ABCONF.39BC.1BL.387), the adoption ofwhich would 
betantamounttoremovingfromtheconventionwhat 
had just been incorporated in it. In his delegation's 
viewtheproposal submitted by India, Indonesia, the 
United Republic of Tanzania and Yugoslavia (AB 
CONF.39BC.1BL.398) wouldhave exactly the same 
effect as an optional clause and his delegation would 
voteagainstit. Ontheotherhand, it would support 
the Swiss proposal for a new article 62 ^ ^ (AB 
CONF.39BC.lBL.393BCorr.l). 

61. It was generally agreed that it was the constitutional 
character of the draft convention whichmade it im-
perativetohavesomemachineryforthepeacefuland 
compulsory settlement of disputes arising from its inter
pretation and application. It was the possibility of 
unilateral resort to Par t^of the convention asameans 
of invalidating treaties which gave the problem its 
importance, but also circumscribed it. The crucial 
articles would be articles 45, 46, 47 and 48, 
and, in particular, articles 49, 50, 61 and 59. 
Normally in international life, themajority of treaties 
to whichaStatebecame party were negotiated by able 
andskilfulpeople,werefreely entered into, contained 
safeguardingclausesinthemostimportantcases, and 
provided for termination upon notice in an orderly 
manner. That procedure and machinery tended to 
reduce considerably the number of treaties where a 
party mightbeinclinedtotry to make use of the pro
visions of Part^of the draft,with the exception perhaps 
of article 59. There were also cases in which the par-
ties,when they found that some change had to be made 
intheir treaty relations, cametogetherinaneffortto 
find a solutionto their differences andhe could cite 
numerous cases in which that was being done. A 
further important element restricting the applicability 
of the present convention would be the non-retroactivity 
of its provisions. 

62. There remained some potential problems caused by 
an important group of treaties such as perpetual treaties 
with no provisions regarding termination, denunciation 
or withdrawahfor example, treaties estabhshingboun-
daries between States or peace and armistice treaties. 
The stability of treatyrelations in thatfield was of course 
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of the utmost importance. Thatd idnotmeantosay 
that such treaties could never be invalidated but, because 
of their importance, it was essential that any steps taken 
to invalidate them must follow an established procedure 
leading toa jus t and impartial final settlement. 
63. His delegation was willing to accept the compromise 
formulaof the nineteen-State amendment,even if only 
as an intermediate step towards more general acceptance 
of the compulsory jurisdiction of the Jmternational Court 
of Justice. 

64. Mr. OIOP (Senegal) said that his delegation 
accepted the introduction of the concept of the invalidity 
of treaties in the draft convention, provided it was 
accompanied byaclear definition of the various causes 
of invalidity, and an arbitration or adjudication pro
cedure of guaranteed impartiality to act as the final 
arbiter in cases of dispute. His delegation's attitude to 
mevariousproposalsbeforemeCommittee wouldbe 
decided in the hghf of those principles. 
65. With^regard to the Japanese amendment (AB 
CONF.39BC.1BL.339), his delegation fully appreciated 
the work of the InternationalCourt of Justice,but had 
some hesitation about establishing machinery which 
would give sole and compulsory jurisdiction to the Court 
in respectof disputes arising under articles 50 or 61 
of the convention. His delegation did not support the 
distinction established by the Japanese amendment 
between disputesunder articles 50 and 61 and other 
disputes, audit wasmoreover afirmbelieverincon-
ciliation,towhich the Japanese amendment paid scant 
attention. Consequently, his delegation could not 
support that amendment. 

66.The Swiss amendment (ABCONF.39BC.1BL.377) 
had the advantage of allowing for the estabhshment of 
an arbitral tribunalinaddition to reference to the Inter
national Court, but did not enlarge sufficiently on conci-
liationprocedure. Itwouldbemoreacceptableif its 
stages were placedmreverse order beginning with con
ciliation, then arbitration and finally, referencetothe 
International Court. His delegation also disliked the 
proposedcompositionof the arbitraltribunal andthe^ 
memod of appomting its members, and so,while recog
nizing its merits, it wasunable to supportthe Swiss 
amendment. He had noted with interest the Swiss 
representative's suggestion regarding the possibility of 
prior agreement between the parties on legal costs and 
advocating the establishment of aninternationallegal 
aid fund. Thatwouldcertainly helptoensure equal 
access by all States to international tribunals. 

67. He appreciated the sentiments underlying the 
Spanish amendment (ABCONF.39BL.391),buthecould 
not support the estabhshment of such complicated 
machinery. His delegation would vote against the 
Spanishamendment and also against theThai amend
ment (ABCONF.39BC.1BL.387)whichwould destroy 
the substance of article 6 2 ^ . The same applied to the 
amendment by Luxembourg (ABCONF.39BC1BL.397). 
The amendment just proposed by the delegations of 
India, Indonesia, the United Repubhc of Tanzania and 
Yugoslavia (ABCONF.39BC.1BL.398) required further 
studybeforehe could give his delegation's view on it. 

68. His delegation would support the nineteen-State 
amendment(ABCONF.39BC.1BL.352BRev.3andCorr.1 
and Add.l and 2),whichwasasubstantial improvement 
on the text submitted at the previous session. It would 
be still further improved if the proposal by the repre
sentative of Pakistan regarding appropriate measures to 
be taken while awaiting the solution ofadispute13were 
accepted by the sponsors of the amendment. His dele
gation firmly supported the Pakistan representative's 
proposal andhopedthe drafting Committee wouldfinda 
way of mcorporatmgitmme nineteen-State amendment. 
69. His delegation was strongly in favour of the inclu
sion of an article 6 2 ^ , despite the objections raised by 
certain representatives. It had been claimed that 
article 62 as drafted by the International Law Commis
sion representedacompromise. Butinhis delegation's 
view,any compromise must be between articles 59,61 
a n d 6 2 o n t h e o n e h a n d , a n d a n a r t i c l e 6 2 ^ w h i c h 
provided guarantees, on the other. As to the objection 
concerning the autonomy of the parties, whomustbe 
allowed free choice of the means of peaceful settlement 
of disputes, his delegation thought that such free choice 
might end in the imposition of the will of the stronger 
party, inthe absence of any automaticmachineryfor 
acompulsory impartial settlement. With regard to the 
objection based on the absence of similar clauses in 
other conventions, his delegation agreed with the view 
of therepresentativesof SwitzerlandandSwedenthat 
the Geneva Conventions on the Law of the Sea and the 
Vienna Conventions on diplomatic and Consular Rela
tions were of a different character from the present 
convention. His delegation was surprised at the sugges
tion that the introduction of compulsory machinery 
for the settlement of disputes would constitute an attack 
on the sovereignty of States. By agreeing in the 
Preamble to the Charter^toestabhsh conditions under 
which justice and respect for the obligations arising 
from treaties and other sources of international law can 
be maintained". States had agreed to collaborate in 
order to ensure that the rules of law and justice should 
prevail. 

70.He hoped the Swiss delegation would consider 
amalgamating its proposal (ABCONF.39BC.1BL.377) 
withthenineteen-Stateproposal; the result wouldbe 
aneminently satisfactory text. 

Themeetingroseat 6.5p.m. 

13 See 94th meeting, para. 87. 
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^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ó ^ 2 b i s , ^ 2 t e r , 6 ^ q u a t e r ^ ^ ^ 
(continued) 

1. Miss LAURENS (Indonesia) said that her delegation 
had explained at the first session why it could not accept 
compulsory procedures for the settlement of disputes 
arising from Part V of the convention. It was not 
convinced by the arguments advanced in favour of such 
procedures, anddidnotbelieveitwas wiseto decide 
in advance onspecific means of settling any dispute, 
relating to any type of treaty, that might arise from 
PartV. disputes between two States were rarely of a 
purely legal character. Each treaty should have its own 
provisions for the settlement of disputes; whereatreaty 
did not so provide, it shouldbe left tothe parties to 
thetreatyconcernedtodecideontheproceduretobe 
followed. Voluntary agreement on procedure would 
smooth the way to settlement of the dispute,while any 
attempt toforce the issue might do moreharm than 
good. Toleavethepartiesfreetochoosethemeans 
of settlement was in harmony with the Indonesian tradi
tion of solving issues through negotiation. 

2. Somespeakershadclaimedthatcompulsory settle
mentof disputes wouldbeinthebestinterestsof the 
smaller andweakercountries,but it wasunreasonable 
to force protection on those who were at present reluc-
tanttoacceptit. Thelogical solution was to allowthose 
who wanted compulsory machinery tohaveit , andto 
let those who did not want it do without it until practical 
results persuaded them that it was worth accepting. 
Those who advocated it could ensure that provisions for 
the compulsory settlement of disputes were included in 
anyfuturetreaties they concluded, andthusgradually 
extendtheapplicationof theprinciple of compulsory 
settlement. 

3. Indonesia was ready to support any proposal to make 
the procedure envisaged in article 62^opt ional , and 
had accordingly agreed to co-sponsor the four-State 
amendment (ABCONF.39BC.1BL.398), which might 
prove to be the best solution to the problem. 

4. Mr. J^EJANY (Saudi Arabia) said that article 62 as 
drafted by the International Law Commission provided 
asatisfactory and realistic procedure. It was the out
come of years of work by a distinguished group of 
jurists representing different legal systems and points of 
view, whohadtaken into account commentsmadeby 
alarge number of Governments. It represented the 
highest measure of common ground that could be found 
intheCommission and among Governments. It was 
not perfect, and it might not suit theneeds of every 
State,butitwasmorereahsticthanany of the other 
proposalsmade. Noneof the variousproposalsfor a 
new article 62^prov idmg for the compulsory settle
ment of disputes seemed to be acceptable toasumciently 
largemajority of States. Many States, includinghis 
own, opposed the inclusion in the convention of the 
principle of compulsory settlement of disputes, which 
would thenbecomeahard and fast rulegoverning all 
kinds of treaties for all time. States had their own 
good reasons for rejecting compulsory solutions, and 
it was wrong to imply that the aim was to evade justice. 
Many States that were against the inclusion ofablanket 

provision in the convention might agree to the inclusion 
of aprovision for compulsory settlementin individual 
treaties. If pressurewas eliminatedtheremightbe a 
surprising development of the voluntary adoption of the 
principle in many treaties. The partieshadthe right, 
and should be afforded the opportunity,of considering 
each treaty in the light of its special circumstances. It 
was much more likely that progress would be achieved 
in that way,through friendly negotiation,than through 
an attempt to imposearigid formula for all time. 
5. It had been suggested in connexion with the nineteen-
State proposal (ABCONF.39BC.1BL.352BRev.3 and 
Corr.l and Add.Iand 2) thatacompulsory settlement 
procedure would deteraStatefrom unilaterally denounc
ing or withdrawing fromatreaty on insufficient grounds 
or from raising unreasonable objections, because 
unfounded arguments would not prevail before an objec
tive arbitral body. While some States might be de
terred, many on the contrary might feel encouraged in 
that they had nothing to lose by going throughalengthy 
and complicatedprocedure, particularly sincemost of 
thecostwassharedamongtheMemberStates of the 
United Nations. Adeveloped country might well take 
that view inadisputewithadevelopingcountry, and 
consequently it was doubtful whether the machinery 
proposed would really provide a fair chance for all 
countries. He doubted whether adequate and serious 
consideration had been given to the heavy cost of setting 
upand operating theproposed machinery inthe light 
of the current drive to cut down United Nations expen
diture. In view of the strong opposition to the proce
dure by so many States, it was only reasonable that the 
cost shouldbe shared only among the countries that 
supported it. Possibly thepartiestoadispute should 
bear the additional expense of the arbitral tribunal, and 
it would not be mogicaltochargethat expenditures 
theparty against which thefinal decision was made, 
for that would undoubtedly deter parties with unfounded 
claims from taking action. 

6. On the whole, current treaty relations among States 
werefairly satisfactory; it was not certain that there 
would be any marked deterioration if article 62 ^ 
were not adopted. If any State had good grounds for 
declaring a treaty invalid or withdrawing from it, it 
would be just as possible to make outaconvincing case 
before an arbitral tribunal now as it would be after 
the conventionhad come into force. The possibility 
of invalidating treaties under Part V h a d been exag
gerated. disputes between States concerning treaties 
would continue to arise, and would no doubt be resolved 
by the partiesonthebasisof good faithand common 
interests, as they had beenin thepast; disputes that 
remainedunsettledforlongperiodsmustberegarded 
as exceptions. 
7. His delegation would therefore be unable to support 
any of the proposals providing for the compulsory set
tlement of disputes, and would vote against them. 
Since onelargegroup of States was in favour of the 
procedure, and another large group opposed it, the best 
solutionwould be to incorporate it in an optional pro
tocol. Compulsory settlement wouldthenbethe rule 
among the group of Statesin favour of it, andthey 
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could further extend the apphcation of the principle by 
introducing it into any treaties they concluded inthe 
future. Such an optional protocol could always be 
accepted subsequently by other States, particularly if 
experienceshowedittobe as successful asthe advo
cates of compulsory settlement expected. Only a 
limited number of treaties would thus remain outside the 
newjurisdiction,buteventhey wouldbegovernedby 
the compromise formula proposedbythelntemational 
Law Commission. If the joint draft proposal was found 
unacceptable on me grounds of the cost or complication 
of theproposed new machinery, theconventioncould 
include an optional protocol providing that disputes 
should be referred to the International Court of Justice, 
asintheConventiononOiplomaticRelations. 
8. If article 62 ^ w a s adopted,Saudi Arabiawould 
vote for the proposal by Thailand (ABCONF.39BC.1B 
L.387),since it might enable Statestobecome parties 
totheconventionwhichwouldotherwisebeunableto 
do soif it included aprovisiononcompulsory settle
ment of disputes. 
9. His delegation wished to study further the four-State 
proposal (ABCONF.39BC.1B398), since it was not 
clear in some respects, especially with regard to the legal 
obligations of the parties to the convention prior to the 
notification to the depositary. 

10. Mr. AMATAYAKUL (Thailand) saidthathis dele
gation's sole aim in submitting its proposal forareser-
vation clause to article 6 2 ^ w a s to offeracompromise 
solution. Representatives would notbemlfilling their 
task at the Conference if they did not provideasolution 
acceptable to the great majority of States. Any 
pressurebroughttobearinorderto obtain an extreme 
solution of the question of settling disputes arising under 
Part V of the convention would jeopardizethe work 
so far accomplished. 
11. Asolution shouldbe sought intheterms of Ar
ticle 2(3) of the United Nations Charter, providing that 
States must settle their disputes by peaceful means, 
whichwere enumerated in Article 33 of theCharter. 
In that connexion, the International LawCommission 
had wisely refrained from setting up machinery for 
compulsory adjudication. The wording it proposed 
reflected international opinion and practice and was 
based ontheprinciple of good faith laid down in Ar
ticle 2(2) of the Charter. The information provided by 
the representative of Venezuela showed that thema-
jority of States had so far refused to accept the principle 
of compulsory adjudication. 
12. TheThai delegation would not oppose an attempt 
to go beyond the International Law Commission's for
mula, and had proposedareservationclause,the effect 
of which was that compulsory adjudication, in whatever 
formitmightbeaccepted,wouldbeapplicableinthe 
case of States which considered it beneficial and 
necessary, while the International Law Commission's 
formula in article 62 would be applicable among States 
making reservations to compulsory adjudication. Both 
systems could be applied separately to the two cate
gories of States parties to the convention; there was no 
basis for the argument advanced by some speakers that 

the adoptionof the proposed reservation clause would 
vitiate article 62. 
13. The proposal by!ndia,Indonesia,the United Re-
pubhc of Tanzania and Yugoslavia (ABCONF.39BC.1B 
398) offeredacompromise solution similar in effect to 
the Thai proposal. The only difference was in the 
procedure applied,which made the acceptance of com
pulsory jurisdiction optional atalater stage. In other 
words, it followed the lines of an optional protocol. 

14. His delegationwaspreparedto support any pro
posal that might l ead toawayof solving the problem 
of article 62 ^ t h a t w o u l d b e generally acceptable. 
If no solution could be reached, it would be compelled 
to vote for article 62 as submitted by the International 
Law Commission. 

15.Mr.REY (Monaco) saidthatsofar custom had 
been the only source from whichthe law of treaties 
sprang. Thatlawhad steadily progressed anddevel-
oped, and had ledtothecreationof the international 
institutions of the present century. Since 1949, the 
International Law Commission had been engaged on 
the codification of the law of treaties. The draft con-
ventionbefore the Conference contained only two or 
threemattersof major importance, one of whichwas 
the question of compulsory recourse to impartialadjudi-
cation. The Conference was bound to fail if an accep
table solution to that question could not be found. 

16. In the absence of any possibility of taking specific 
principlesof international law as abasis, theConfer-
ence hadfor two sessions assimilated^ ^^^^wi th 
natural law and the concept ofauniversalpubhc policy. 
That was perfectly logical,but why should the process 
stop there? Why shouldacontracting State be refused 
the right to seek redress? The argument that the prin
ciple of the sovereignequahty of States wouldbein-
fringedwas not valid, sinceallthat was involved was 
thecontinuedapplicationof anagreementto whicha 
sovereign State had freely consented or the termination 
of a treaty precisely because it had not been freely 
consented to. State sovereignty had everything to gain 
from the introduction of rules based on morality into 
the law of treaties and from fhe upholding of those rules 
byajudge or arbitrator. The argument that the prin-
cipleof justice shouldberejectedonthepretextthat 
judicial errors had been committed in the past and that 
it was impossible to obtain any assurance in advance of 
the wisdom of the award was surely specious. Applica-
tion of the new peremptory rules in PartVof the con
vention required the appointment of an arbitrator who 
would decide onthefacts invoked by the parties t o a 
dispute before applying the new law. What had to 
be determined was the body which offered the best 
guarantee of competence, speed and impartiality. The 
nineteen-State proposal suggested compulsory arbitra
tion, whileSwitzerland and Japanproposed afurther 
alternative, namely recoursetothelnternationalCourt 
of Justice. 

17. His delegationhad no objection in principle to arbi
tration by an^^^commiss ion ,but great care would 
be necessarymdrawmg up the rules governing its com-

http://15.Mr.REY
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position, jurisdictionandprocedure. Inhis view, the 
proposal could he improved and simplified. 
18. Serious consideration ought to be given to the 
suggestion that disputesarising from the application of 
PartVof the convention should be brought before the 
International Court of Justice. The Court was the 
principal legal organ of the United Nations and its 
members were eminent jurists, even if their judgements 
did not always satisfy everyone. Moreover, it would 
soon come to represent almost exclusively the States 
which at present criticized it, since they constituteda 
majority intheUnited Nations, andthefuturemem-
bership of the Court would provide them with an oppor
tunity to take part in formulating international law and 
jurisprudence. 
19. For the reasons given, Monaco supported the prin
ciple of compulsory arbitration following an attempt at 
conciliation. Of theproposals before the Committee 
itpreferredtheamendments submittedby Switzerland 
(ABCONF.39BC.1BL.377) and Japan (ABCONF.39B 
C.1BL.339) because they provided a further alter
native. Any other attitude would inevitably help to 
bring about the failure ofaworthy attempt at the codi
fication of international law. 

20. Mr. MOLINAORANTES (Guatemala) said that 
his delegationviewed withsympathy thevariouspro-
posals to include a new article 62 ^ , as otherwise 
article 62 would remain ineffective. 
21. The Central American countries had supported the 
principle of compulsory international judicial settlement 
since1907,when they had set up the first International 
Court with compulsory jurisdiction over the member 
States. Moreover, therewereanumber of treatiesin 
forcebetween the Central American States which pro
vided for the compulsory settlement of disputes by con-
cfliation and arbitration, notably in the case of disputes 
arising from theprocess of economic integrationinto 
the Central American Common Market. 
22. It wasasource of frustration to Guatemala that its 
most important international claim,which had its source 
in an unjust treaty, had remained unsettled for overa 
century,precisely because of the lack of effective inter
national machinery for obtaining justice. It hoped that 
the Conference wouldgo downinhistory as theone 
which had established compulsory international adjudi
cation for all States. 
23. Guatemala preferred the proposal embodied in the 
nineteen-State amendment (ABCONF.39BC.1B352B 
Rev.3 and Corr.l and Add.Iand 2), as it provided the 
simplest, most practical andleastcostly solution with 
respect both to conciliation and arbitration. 
24. Nevertheless, some aspects of the proposal were not 
clear,especiallywithregardtothelawtobeapplied, 
amatter which seemedtobe left tothediscretionof 
the Secretary-General ofthe United Nations. Hisdele-
gationwasnot sure whether it wasproposedtoleave 
openthepossibilityof deciding claimsabout the inva
lidity of treaties ^ ^ ^ ^ ^ ^ ^ ^ ^ , or whether onthe 
contrary the only rules apphcable were those laid down 
in articles 27and 28, on interpretation. In the latter 
case the arbitral procedure would be unduly rigid. His 

delegation was convinced that the ^ ^ ^ ^ ^ ^ ^ 
procedure was often indispensable in order to arrive at 
a just settlement of disputesbetweenStates. 

25. The usual practice in arbitration was for the parties 
to agree in advance on the arbitrators and on the terms 
of reference onwhichtheirdecisionsshouldbebased. 
Thereshould alsobeprior agreement on the specific 
questions to be referred for arbitration. His delegation 
did not believe that the Secretary-General of the United 
Nations, despitehis high qualities, couldprovide any 
substitute for such prior agreement. It was also normal 
for agreements on arbitration to includethe sources of 
lawtobeappliedby the arbitrators in reaching their 
decisions; that applied withparticular force when the 
question was one of interpretingatreaty claimed tobe 
invalid. The sources were listed in detail in Article 38 
of the Statute of the International Court of Justice, 
which also provided for thepossibility of a decision 

26. Hisdelegationaccordinglyhopedthat,beforeany 
final decision was taken on the proposal for a new 
article 62 ^ , a rev i sed text could be prepared to take 
account of the comments madebythevariousdelega-
tions, including his own. That would greatly facili
tate the acceptance ofaprovision on compulsory settle
ment of disputes,whichGuatemala strongly supported. 

27.Mr.BILOATANG(Cameroon)saidthathisdelega-
tion had reservations about any proposal which referred 
specifically tothelnternationalCourt of Justice as the 
body before which disputes arising under PartVof the 
Convention should be brought. It also objected to any 
proposalwhichlimitedthe effects of theprovisionsof 
a r t i c l e62^ . Nor could it support the creation of a 
newUnited Nations organ for conciliation. Neverthe
less, it considered that the nineteen-State amendment 
providedapossiblebasis for discussion. It should be 
bornein mind, however, that conciliation andarbitra-
tion were not essentially the samething, and his dele
gation thereforehoped that provision wouldbe made 
not only for conciliators but also for arbitrators,aprac-
tice followed in connexionwiththelnternational Bank 
for Reconstruction and development. Moreover,con-
ciliators should be appointed not by all the States Mem
bers of the United Nations, but only by the States 
parties to the convention on the lawof treaties. With 
regard to the period laid down for the appointment of 
arbitrators, it was unfortunatethat the period of three 
months provided for in the original version of the nine-
teen-Stateamendmenthadsincebeenreducedtosixty 
days. Again, interventionby the Secretary-Generalof 
theUnitedNations, shouldbe subject to consultation 
with the parties to a dispute and to their consent. 
Lastly, the Cameroonian delegation was glad to note 
that theinterventionof the parties to the treaty over 
which there wasadispute had been made subject to the 
consent of the parties to that dispute. 

28.Mr.MERON(Israel)saidthattwomaincourses 
of action were open to the Committee. It could either 
be satisfied with the International Law Commission's 
textof article 62 or choose one of the proposals fora 
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new article 6 2 ^ o n the treatment of disputesarising 
under PartVof the convention. 
29.The Japanese proposal (ABCONF.39BC.1BL.339) 
distinguished between claims made under articles 50 and 
61 of the convention and other claims involving the 
mvahdity,terrnination and suspension of treaties. His 
delegation was not convinced that the different treat
ment of disputes concerning ^ ^ ^ ^ and other 
disputes was realistic. It did not think that judicial or 
arbitral bodies should exercise what in effect amounted 
to thelegislativefunctionofestabhshing norms of ^ 
^ ^ ^ . Underlying the debateintheCommitteewas 
the assumption that disputes arisingout of claims of 
invahdity, termination and suspensionof the operation 
of treaties were by definition legal disputes, amenable to 
acompulsory settlement by adjudication or arbitration. 
Was that assumption entirely correct? In a way, of 
course, all disputes between States contained both poli
tical and legal elements. The predominance of one 
element over the other and the question whetheradis-
pute was pohtical or legal depended on all the circum
stances of the dispute, its contexts, and the general 
relations between the parties; in short, it depended on 
the attitude of the parties. 
30. That had been recognized in the proposal by Spain 
(ABCONF.39BC.1B391). Althoughlsraelhadconsider-
able doubts about themachinery which the proposal 
would estabhsh, and in particular did not consider that 
the idea of entrusting the proposed commission with the 
determination of the legal or political character of a 
dispute was tenable, it seemed tohim significant that 
the proposal admitted that disputes arising under PartV 
could be political in nature and not amenable to com
pulsory arbitration. His delegation believed that the 
States concerned should themselves in good faith settle 
disputes arising out of treaties and decide which disputes 
were to be submitted to arbitration. 
31. The Israel delegation had already pointed out at 
the first sessionof the Conference that disputesarising 
out of the application of PartVwould, in reahty, relate 
not to thepresentconventionbuttoquiteadifferent 
treaty. They would arise in distinct and concrete 
political circumstances, and determinationin advance 
of rigid settlement procedures might be undesirable. 
The proposals for the compulsory settlement of disputes 
arising in connexion with PartVwere therefore unpre
cedented in their generality when compared to other 
provisions bearing on thesettlement of disputes and 
containedinmultilateraltreaties concludedunder the 
auspices of the United Nations. When relations 
between the States concerned were normal, disputes 
arising out of treaties couldbe effectively dealt with 
and settled withouttheneed for arbitration or adju-
dication,by routine diplomatic or other procedures or 
by agreement on the choice of the means of settlement 
which could, of course, include arbitration or adjudica
tion. However,when the will to estabhsh or to main
tain friendly relations was lacking,when there was grave 
pohtical tension, the operation of normal procedures for 
the settlement of disputes between States was impaired 
and compulsory judicial or arbitral settlement would 
then at best superficially and formally solve certain 

technical problems without significantly contributing to 
the elimination of the real source of the dispute. 
32. All the proposals foranew article 6 2 ^ s o u g h t 
to estabhsh new procedmesand organs of conciliation 
or arbitration. The financial implications of those 
proposalsshouldbe carefully considered. There was 
already anabundance of organs and procedures for the 
settlement of disputes. The International Court of 
Justice and the Permanent Court of Arbitration at The 
Hague were cases in point. The difficulty lay not in the 
scarcity of organsbutinthereluctancetomakefull 
use of those which existed. 
33. The history of international law showed clearly that 
the development of the substantive rules of interna
tional law was not contingent onthe development of 
procedural rules. By insisting now on linking the 
substantive development of the law of treaties with the 
compulsory settlement of disputes connected with PartV 
the Conference mightbe over-ambitious and endanger 
the important step forward which the international 
community of nations would be taking in adopting the 
convention on the law of treaties. 
34. The proposals for article 62 ^,byestablishinga 
predetermined methodofsettlement,mightreducethe 
incentive to solveadispute through normal diplomatic 
channels, since the objecting State could count on com
pulsory thhd-party determination. 
35. His delegation beheved that the parties toadispute 
should choose the settlement procedure which they 
preferred. The history of the consideration of the prob-
lemof compulsory judicialsettlementby thelnterna-
tional Law Commission in its work on the law of treaties 
should not be disregarded. The Commission had 
concludedthatitsproposedarticle62representedthe 
highest measure of common ground that could be found 
on the question. The Commission's proposal was 
realisticandmoreinaccordancewiththeprincipleof 
equality of States than the proposals for a new ar
ticle 6 2 ^ . The Israel delegation was therefore unable 
to support any of those proposals. On the other hand, 
it would support the Swiss proposals for a new ar
ticle 6 2 ^ ^ ^ (ABCONF.39BC.1BL.393BCorr.1). The 
proposal gave expression to the important principle of 
the autonomy of the parties and made it clear that the 
proposed means of settlement should not prejudice the 
provisions contained in other conventions regarding the 
means of settlement preferred by the parties. Perhaps 
the Swiss delegation would consider broadening the 
scope of the amendment so that it would apply to the 
convention asawhole and not merely to article 6 2 ^ . 
In that case, the proposed article should be placed 
elsewhere in the convention. 

36.Mr.PHAM-HUY-TY(RepubhcofViet-Nam)said 
that the Conference had now reached the crucial point 
when it must determine the most effective means of 
settling disputes between the parties toatreaty. Respect 
for treaties was the touchstone for all international rela-
tions,which were based on law rather than on the free 
and subjective interpretation of individual States, and 
his delegation considered thatacodification of the law 
of treaties must contain complete,detailed and precise 
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provisions concerning the remedies open toaparty when 
it found itself injured by the non-application or suspen
sion of atreaty. 

37. In order to safeguard the application of treaties, as 
well as the stability of international relations in general, 
there should bean adequateprocedurein case of dis
pute, in order to discourage the unilateral denunciation 
of treaties in bad faith. His delegation took theview 
that that purposecouldbestbeservedbyaprovision 
for automatic and compulsory arbitration. It was there
fore preparedtosupporttheproposal for anewarti-
cle 62biscontainedinthenineteen-State amendment 
(ABCONF.39BC.lBL.352BRev.3andCorr.1andAdd.1 
and 2). 

38. Treaties could, of course, be denounced in bad 
faith by any State,whether large or smalhbutapro-
vision similar to that proposed in the new article 6 2 ^ 
was clearly necessary in order to protectthe smaller 
powers against arbitrary action by great powers. A 
procedure providing for conciliation or arbitration 
would also provide an automatic and compulsory 
method of settling disputes among the great powers 
which,if unchecked, might leadto aworld conflagra
tion. It was unnecessary toremmdtheCommittee of 
how often in world history the unilateral denunciation of 
international treaties, without recourse to conciliation 
and arbitration, had proved harmful to peace. 

39. Hisdelegationunreservedlysubscribedtothepro-
visions of article 39, paragraph 2, according to whicha 
treaty couldbetermmatedordenounced or withdrawn 
from byaparty^onlyasaresult of the application of 
the terms of the treatyor of the present articles". As 
a logical consequence of that paragraph, it was now 
necessary to determine exactly how a dispute arising 
from the non-application of atreaty should be settled. 
It was true that article 62 provided for such settlement 
by referring to Article 33 of the UnitedNations Charter; 
but since article 62 did not expressly state that arbitra
tion and conciliation weretobe compulsory and auto
matic, it left the door open to subjective interpretations 
which would tend to increase rather than diminishdis-
putes betweensignatory States. Theproposed article 
62 ^ , however, by providing for compulsory con
ciliation and arbitration, wouldputanendtodisputes 
arising from the unilateraldenunciation of atreaty,or 
at least prevent such disputes from having more serious 
consequences. 

40. Hisdelegationwasnotconvincedthatfreedomto 
choose the methods of settlingadispute should be left 
to the parties themselves, since once passions had been 
aroused it wouldbe difficult for themtolistentothe 
voice of reason without some compulsory mechanism 
for impartial arbitration. 

41. The representatives of the Ivory Coast and Senegal 
hadrefutedtheobjectionsmadeto article 6 2 ^ a n d 
had clearly shown that the nineteen-State proposal 
offered thebestsolutiontotheproblem. Hisdelega-
tion was however prepared to support any other amend
ment which wouldrespect the principle of automatic 
and compulsory arbitration and conciliation. 

42. Mr. FLEISCHHAUER (Federal Republic of Ger
many) said that,durmg the first session, his delegation 
hadstatedthatitregardedtheinclusionof aspecific 
provision for thesettlement of disputesarisingoutof 
PartVbyautomaticallyavailablemachinery as neces
sary, since inits view the provisions of Part V were 
so far-reaching and in many respects so open to diver
gent interpretations that the codification and progressive 
development of that part of international law could not 
belimitedto theformulation of substantivemos but 
should find its corohary in specificjudicialprocedures. 
43. Hisdelegationhadnotbeenconvincedby anyof 
the arguments advanced against automatic third-party 
settlement during the discussion of theproposednew 
article 6 2 ^ . It failed to see why there should be any 
contradictionbetweensuchjudicial procedures and the 
principles of the UnitedNations Charter. Article 92 of 
the Charter stated that the Statute of thelnternational 
Court of Justice formed an integral part of the Charter, 
alhough the ultimate aim of the Statute was clearly 
an over-all systemof compulsory jurisdiction. 
44. It was alsohardtounderstand how the establish
ment of those procedures could be said to place undue 
limitationsonthesovereignty of States; his delegation 
regarded them as an important means of protecting the 
sovereignty of smaller States. It could not accept the 
argument that disputes arising out of P a r t V of the 
convention wouldnotbeprimarily legal disputes and 
that therewasthereforenoneed for aspecificjudicial 
settlement procedure. Nor could it agree with the view 
that no provision should be made for judicial procedures 
because articles like article 50 could not be interpreted 
by judges since they could not have any part in deter
mining the content of new concepts of law. 
45. Internationaltreatypracticehadbeen advanced as 
an argument against compulsory procedures, and it was 
true that treaties providing for such procedures had 
rarelybeen concluded onaworld-widebasisin recent 
years; the normal course had been to provide for 
optionalprotocols. But never since the adoption of 
the UnitedNations Charter had there beenaconvention 
which went closer to the very roots of international law 
than the present convention,especially its PartV,and 
for that very reasonthe adoptionof anoptionalpro-
tocol would not be sufficient in the case of PartV. The 
far-reachingeffects which Part Vmighthavemadei t 
equally impossibletofollowthelsrael representative's 
suggestionandleavetheprocedurefor thesettlement 
of disputes toadifferent treaty dealing with the settle
ment of disputesingeneral. 
46. Asto thecos t argument, his delegationwas very 
much in agreement with what had been said by the 
Swedish representative; it alsofound the solution men
tioned by the representative of Switzerland interesting. 
Prolongeduncertainty over thefateof atreaty might 
prove even more costly than the third-party proce
dure. 
47. His delegation would preferaprocedure which pro
vided for judicial settlement by the International Court 
of Justice; it was aware, however,thatsuchasolution 
would notbeacceptableto alargenumber of States. 
Although it regarded the Japanese proposal (AB 
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CONF.39BC.1BL.339) as the mostsuitable and although 
it could also support the Swiss amendment (AB 
CONF.39BC.1BL.377), it was prepared to consider 
other proposals,provided that the principle of automa
tically availablejudicial settlement was maintained asa 
binding rule for all parties and not merely as an optional 
protocol. 

48. Of the two proposals for the settlement of disputes 
by other means than the International Court of Justice, 
his delegationfavoured the nineteen-State amendment 
(ABCONF.39BC.1BL.352BRev.3andCorr.1andAdd1 
and 2). By providing foraconcihation stage, followed 
by recourse to an arbitral tribunal if necessary, that pro
posal constitutedasensible basis for compromise. His 
delegation would havepreferred to see a commission 
established, at least for disputes arising out of such 
fundamental articles as articles50 and61 ,bu t i twas 
preparedtoaccept the relevant provisions of thenine-
teen-State draft. It was also prepared to accept the 
provisions of that draft concerning multilateraltreaties, 
although it would have preferred to see theprovisions 
oftheStatute of the InternationalCourt of Justice on 
mtervention by third parties copied in the nineteen-State 
proposals 

49. On the subject of the Spanish proposal (A^ 
CONF.39BC.1BL.391), his delegation wondered whether 
it was not premature to provide fora^United Nations 
Commission for Treaties"whichwouldhavethe final 
wordonwhetheradisputewasofalegalorofapohtical 
nature. 

50. His delegation whole-heartedly supported the Swiss 
amendment (ABCONF.39BC.1BL.393BCorr.1) for a 
new article 62 ^ ^ ^ , as well as the Ceylonese pro-
posal(ABCONF.39BC.1BL.395), although it regarded 
that proposal rather as ausefulclarificationthanas a 
new rule, since the convention was ofadispositive cha
racter wherever it did not codify rules of^^^^^^. 

51. He was unable to support the amendment by Thai-
land(ABCONF.39BC.1BL.387), which hisdelegation 
considered tobe hardly compatible with the object and 
purpose of PartV. It was confirmedmthat opinion 
by the Luxembourg amendment (ABCONF.39BC.1B 
L.397), althoughit considered that a decision should 
no tbe takenontha t amendment untilthe Conference 
hadaclearer view of article 6 2 ^ ^ and perhaps also of 
the finalclauses with regard to reservations in general. 

52. His delegation wasopposed to the four-State amend
ment (ABCONF.39BC.1BL.398), which would trans
form article 62 ^ into an optional provision. The 
Indian representative had referred to the ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ cases and had quoted from the judge
ment of the International Court of Justice, but he would 
point out that the Court had not discussed negotiation 
as a means of settlement, as opposed to compulsory 
jurisdiction; it had made its statement rather in relation 
to agreements concludedbetweenthe threeparties to 
thedisputetocontinuetheir negotiations onthebasis 
of the judgement. Important asthosefindings of the 
Court were, he did not think that conclusions could be 
drawn from them with regard to article 6 2 ^ . 

53. Mr. KHASHBAT (Mongolia) said that any pro
posals relatmgtoarticle 62 should be drafted in such 
away as to take account of the various legal systems of 
different States. It was important to establish what 
solution was best suited to the present practice of States. 
The adoptionof any formulathatreflectedthe views 
of onlyalimited number of States oraparticular legal 
system would make the applicationof Part V of the 
convention meffective,and would be detrimental to the 
apphcation of the convention asawhole. Hisdelega-
tionbehevedthatthelntematioúal Law Commission's 
formula as adopted at the first session provided the most 
reahstic solution. It was in accordance with such basic 
principles of international law as the sovereignty of 
States, good faith in the execution of international obli
gations, andthepeaceful settlementof disputes. The 
apphcation of those principles provided a safeguard 
against any arbitrary action in relation to PartVof the 
convention. The Commission's draft of article 62 was 
not perfect, but that was because it represented the 
greatest measure of agreement^between different points 
of view^ Moreover the Commission had been quite 
correct to refer toArticle 33 of the Charter, since any 
attempt to go beyond the provisions of the Charter 
would be unacceptable. The most suitable pacific 
means of settlingadispute could be chosen in the hght 
of the nature of the problem. 
54. Experience showed that the most democratic means 
of settling international disputes, namely, negotiation, 
wasusuahythemosteffective. There was noreason 
for assuming thatasolution arrived at in that way was 
necessarily unjust, and it was wrong tomakesuch an 
assertion about means that were suggested in Article 33 
of the Charter. Arbitration in accordance with the will 
of one of theparties should notbe suggested as the 
onlymeans of settlingadispute, since it could lead to 
the violation of the sovereignty of the parties, which 
might not accept thedecisionofthetribunal. It was 
noteworthy that Article 36,paragraph1of the Statute 
of the InternationalCourt of Justice provided that the 
jurisdictionof the Court comprised all cases which the 
parties referred to it, in other words,the consent of all 
the parties was required. 
55. Consequentlyhisdelegationcould not support the 
proposaltoinclude an article 62 ^ , andwould vote 
against any amendment providing for compulsory juris
diction with respect to PartV. 
56. His delegation supported the four-State proposal in 
document ABCONF.39BC.1BL.397, which was in 
accordance with Mongolia's view that the parties should 
havetherightof free choiceofthemeansof settling 
their disputes. 
57.Mr. HUBERT (France) said that his country had 
always regardedarbitrationasthe supreme methodof 
settling disputes, since itpossessed two great virtues^ 
first, itensured complete equahty between ah States, 
whetherlargeor small; secondly,itofferedthe possi-
bm^tyof acompletesetdement,somethingwhichcould 
not alwaysbeprovidedby conciliationalone. 
58. The present draft articles contained anumber of 
new and difficult provisions, some of which lacked pre
cision and might easily lead to disputes. Failure to 
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includearule concerning compulsory arbitration would 
thereforeleave a serious gap which would affect the 
balance of the convention as awhole, withtheresult 
thatitwouldbeimpossibleforhis Government to accept 
it. 
59. His delegation could not accept the amendment 
proposed by Thailand (ABCONF.39BC.1BL.387) or the 
four-State amendment (ABCONF.39BC.1BL.398), and 
it questioned whether the amendment proposed by 
Ceylon (ABCONF.39BC.1BL.395) was really necessary. 
60.The Japanese amendment (ABCONF.39BC.1B 
L.339)gaveamonopoly to the InternationalCourt of 
Justice in cases involving articles 50 and61,while the 
Swiss amendment (ABCONF.39BC.1BL.377) was more 
flexible. His delegation was prepared to vote for both; 
if they were rejected, the Committee would be left with 
the Spanishamendmentandthe nineteen-State amend
ment. The Spanish amendment (ABCONF.39BC.1B 
L.391) displayed great legal skill, but was perhaps 
rather too cumbersome. 
61. Since his delegation strongly supported the principle 
of arbitration, it would support the nineteen-State 
amendment(ABCONF.39BC.1BL.352BRev.3andCorr.1 
and Add.1 and 2), although it tended to give the 
Secretary-General quasi-judicial powers which were 
perhaps greater than what was envisaged in the Charter, 
and did not ensure that the conciliation procedure had 
thenecessaryconfidentialcharacter. 

The meeting rose at 10.35 p.m. 

NINETY-EIGHTH MEETING 

7 B ^ ^ v , 2 ^ ^ ^ ^ ó ^ , ^ ^ ^ . ^ . 

^ ^ ^ B Mr. ELIAS (Nigeria) 

Considerationof theqnestionof the^awof treatiesin 
accordance with resolution 2166(XXI) adopted by 
the General Assembly o n ^ D e c e m b e r l 9 6 6 ^ ^ ^ -

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 2 b i s , ^ 2 t e r , ó ^ 2 q u a t e r ^ ^ ^ 
(continued) 

I.Mr.WARIOBA (United Republic ofTanzania) said 
that the debate on article 6 2 ^ ^ had convmced him of 
the impossibility of resolving, either by argument alone or 
byparhamentarymano^uvre,thesharpdivisionof opin
ion inthe Committee. Certaindelegations hadmade 
it clear,in some cases repeatedly, that their Govern
ments could not ratifyaconvention which did not con-
tainaprovision of the kind proposed in article 6 2 ^ , 
whereas others hadsaidthat aprovisionof that kind 
would make it difficult for their Governments toadopt 
the convention. In both cases, the work of the Confer
ence would ultin^atelybefrustrated either intentionally 
or unintentionally. 
2. Yet it was stiff of paramount importance thatthe 
convention should be ratified by as many States as 
possible, and to that end, as he had already said at the 

90th meeting,1 individual interests would have to be 
overridden. That was the spirit in which his delegation 
had agreed to co-sponsor the sub-amendment (AB 
CONF.39BC.1BL.398) to the nineteen-Stateproposal 
for article 62^(ABCONF.39BC.1BL.352BRev.3 and 
Corr.1 and Add.Iand 2). 
3. The fact that the newamendmentmadeit optional 
to apply theprocedure for the settlementof disputes 
arising from the application of PartVof the convention 
on the law of treaties was not the only reason why his 
delegation had agreed to co-sponsor it. His delegation 
continuedtobelieve that any automatic machinery for 
compulsory settlement would be illusory and it had the 
same doubts and reservations as it had expressed at the 
93rd meetings aboutthe procedures envisaged inthe 
nineteen-State proposal. Moreover, there was also a 
possibility that the competent organs of the United 
Nations might refuse tomeet the cost of thebodies it 
was proposed to set up. 
4. But above all the United Republic of Tanzania 
wishedto see aspirit of compromiseprevail. Asthe 
Indian representative had said,an empty victory would 
beuseless. TheUnited Republic of Tanzania hoped 
that other delegations would reconsider their position 
inthe same spirit. His owndelegationwas fully pre
pared to consider suggestions which would improve the 
wording of its sub-amendment. 

5. Mr. KEARNEY (United States of America) said that 
fromthebeginning of thediscussionon article 62 his 
delegation had expressed its concern about the provisions 
of Par tVof the draft articles, whichwere susceptible 
of unilateralabuse. An arbitrary decisionby aState 
thatatreaty was invalid might lead not only to injustice 
in individual casesbutalsoto quarrels which could be 
athreat to peace. 
6. Unless accompanied by some other provision, 
article 62 wouldgive parties unrestrictedfreedomfor 
abusive action, and would thus constitute athreat to 
the stability of the entire system of international treaties. 
7. On the other hand, automatic machinery for con-
ciliatingandsettlingdisputes concerning theinvalidity 
of treaties would assist in the development of the legal 
concepts expressedinPartVofthe draft articles, just 
as domestic tribunals had helped in the development of 
complex notions such as public order, for example. 
The principles expressed in Part V were present in 
various forms in ah municipal systems of law and 
functioned as instruments of socialjustice and progress 
inmunicipallawpreciselybecauseof the existence of 
effective domestic machinery for the compulsory settle
mentof disputes. 
8. The United States had therefore maintained from the 
outset that the conventiononthelawof treaties must 
provide for compulsory procedures for the impartial 
settlement of disputes concerning the invalidity of a 
treaty, and it continuedtobelieve that such procedures 
were absolutely indispensable. 
9. It might well be contended that the International 
Court of Justice, established under the Charterof the 

^Para. ^ . 
^ P a ^ . ^ - 5 ^ . 
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United Nations,was the judicial body best qualified to 
settle disputes concerning treaties. However, in view 
of the early and manifest opposition to the Court,the 
UnitedStates had attempted, with other States, to devise 
different procedures; at the first session it had proposed 
(ABCONF.39BC.1BL.355)afairly detailed concihation 
and arbitrationprocedure which wouldhavesolved a 
number of difficult problems, including disputes in which 
a party claimed a material breach of a treaty under 
article 57. 
10. Betweenthefirstandsecondsessions of theCon-
ference, theUnitedStateshadheldconsultationswith 
many Governments on the basis of the new article 6 2 ^ 
proposed by various countries (ABCONF.39BC.1B 
L.352BRev.2). In its revised form (ABCONF.39BC.1B 
L.352BRev.3andCorr.1andAdd.land2), thepro 
posai at present before the Committee constituted a 
logical and integrated whole. Its sponsors had 
obviously sought to takeinto account the interests of 
the international community. Several passages con
cerning the conciliation and arbitrationprocedurehad 
been reworded to make them acceptable to many dele
gations which had raised objections. The procedure 
envisaged was that if aparty claimed thatatreaty was 
invalid, the parties to the dispute would agree to amend 
the treaty or resolvethe disputeby other means; the 
nineteen-Statetextmadeit pelear that the parties were 
entirely free to do so. Failing agreement,there would 
beaconcihationprocedure,which in his opinion ought 
normally tobe successful,since the mere possibihtyof 
either party invokingcompulsory arbitration as alast 
resort in a particular dispute was the best guarantee 
thattheconchiationprocedure wouldbe successful. 
11. On the other hand, the revised wording of the 
nineteen-State proposal foranew article 6 2 ^ d i d not 
fully satisfy the United States, several of whose 
suggestions had not been taken up. After careful con-
sideration,however, his delegation hadconcludedthat 
thewording inquestion provided forasettlement pro
cedure which should functionjustlyand efficiently and 
adequately protect the interests of all parties to any 
treaty. Accordingly, the United States was finally 
abandoning itsproposal(ABCONF.39BC.1BL.355) in 
favour of the nineteen-Stateproposal (ABCONF.39B 
C.1BL.352BRev.3 and Corr.1 and Add.Iand 2), which 
it would support whole-heartedly. 
12. Inaconference such as the one in progress, and in 
dealing withasubject of such complexity, any solution 
acceptable to the majority must obviously beacompro-
mise,and the nineteen-State proposal was the result of 
awhole series of compromises. Unlike those for whom 
a compromise had only a distasteful connotation, he 
considered that in the case in point the compromise 
wasareasonable one and the most likely to guarantee 
a^ust and fair solution for allparties to a dispute. 
13. That being so, his delegationwould voteforthe 
nineteen-State text and would abstainfrom votingon 
otherwise acceptable proposals which stood little chance 
of being accepted by the Conference, in particular those 
submitted by Japan (ABCONF.39BC.1BL.339) and 
Switzerland (ABCONF.39BC.1BL.377). Those two 
proposals neverthelesshadthe advantageof providing 

for a strictly judicial settlement of certain possible 
disputes,which was particularly desirable in the case of 
disputes based on articles 50 or 61, in view of the 
abstract and novel character of the concept o f ^ ^ ^ ^ 
insuchacontext. 
14.The Spanishproposal(ABCONF.39BC.lBL.391) 
had attractive technical features, such as the creation of 
apermanentconcihationbody, anideawhichwas on 
the lines of what had been suggested earlier by the 
United States (ABCONF.39BC.1BL.355). However, 
before referringadispute to arbitration, the concihation 
commission inquestionwouldhavetodecidewhether 
it was tobe classified asalegal dispute. That provi
sion would be difficult to apply, becauseaclaim against 
atreatyunderanyof the provisions of Par tVof the 
draft articles wasbound to give rise toalegal dispute, 
eventhoughthatdispute might alsoinvolve questions 
of fact and have important pohtical consequences. The 
issuewouldalwaysbewhetheraprovisionofthecon-
ventiononthelawof treaties really justified aclaim 
that a treaty should be invalidated or terminated. 
Accordingly, his delegation could not support the 
Spanish proposal. 
15.The sub-amendment (ABCONF.39BC.1BL.398) 
submitted by!ndia,Indonesia,the United Repubhc of 
Tanzania and Yugoslavia to the ̂ nineteen-State proposal 
would make the settlement procedures in that proposal 
optional rather than compulsory. It would go even 
further in that direction than the proposal by Thailand 
(ABCONF.39BC.1BL.387)^ it would not merely allow 
the parties to enterareservation against the apphcation 
of acompulsory settlement procedurebut would also 
make article 62 ^ inapphcable unless a party had 
taken me affirmative step of declaring that it accepted 
the provisions of article 6 2 ^ . His delegation would 
vote againstboth those proposalsbecause it could not 
agree that the clause on the settlement of disputes 
should be optional. 

16. Mr. ESCUDERO (Ecuador) noted that the discus
sion had brought out two radically opposing arguments, 
one of them deriving from the idea that article 62 gave 
sufficient safeguards owing totherule stated inpara-
graph3thatasolution to any dispute arising from the 
apphcation of the provisions of PartVshould be settled 
through the means indicated inArticle 33 of the Charter 
of the UnitedNations, the other stressing the inadequacy 
of article62 andtheabsolutenecessity for providing, 
in an article 6 2 ^ , rules for compulsory procedure to 
settle such disputes. 
17. As things stood, the wearisome repetition of contra
dictory arguments before the Committee was simply 
aggravating the divergences instead of leading toacon-
str̂ ctive^ solution; the Ecuadorian delegation would 
confine itself to stating its position when the time came 
to vote. 
18. It did, however, feel constrainedtotakethefloor 
to state forthwith that it categorically refused to accept 
an idea advanced on several occasions,whereby certain 
delegations were trying to muster the support of as many 
delegations as possiblefor the inclusionof an article 
6 2 ^ i n t h e convention. Theideawas tointroduce 
into a convention on thelaw of treaties arule that 
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the convention would be applicable only to future 
treaties, mother words totreaties concluded after the 
convention had entered into force. 
19. He failed to see how it could reasonably be 
suggestedthat the whole systemofruleslaid down in 
the convention, those, for example, relating to reserva
tions to multilateral treaties, to the observance of 
treaties, to the amendment of treaties and to the invalid
ity or suspension of treaties, would not apply to 
treaties existing before the convention entered into force, 
whose number was, and would be, legion. That would 
be tantamount to suggesting that before the convention 
came into force, treaties had been perfect and all models 
of their kind, andthatinternationalrelationshipshad 
been such that the modern world wasaparadise. Only 
future treaties would, in that view,containeverypossible 
defect. 

20. If that wereaccepted, what wouldbecomeof the 
patient work and the valiant efforts of the International 
Law Commission, and what would become of the work 
of the Conference itself? Neither the Commission nor 
theCommitteeof the Wholehadever dreamedof so 
unjustaformula, positively calculated to undermine the 
very foundations of law. Furthermore, no suchrule 
had ever beenput up to Governments for considera
d o r a s had been done with all the other provisions of 
the draft articles. It would, moreover, be hard to 
justify such an unusual formula which purported to 
includetreatiesexistingbeforetheconvention from its 
application, seeing that thepurpose of the draftcon-
vention, both in the spirit and in the letter,was to treat 
past,present and future treaties on an absolutely equal 
footing from the legal point of view, as indeed law and 
mere common sense demanded. Itwasclear,too,that 
suchaformula would violate the principle of the sove-
reignequality of States on whichtheUnited Nations 
wasbasedbygiving States partiestofuturetreaties a 
privileged position, to the disadvantage of States parties 
topast treaties. That would beasunfair askeeping 
anew wonder drug for futurepatients alone, thereby 
condemningexisting patients to death. The adoption 
of suchaformula would suffice to prevent many States, 
basing themselves on the higher claims of justice, from 
becoming parties to the convention on the law of 
treaties. 

21.Mr.ABOELMEGUII^ (United ArabRepublic) 
said that his delegation had defined its position with 
regard to article 62 at the first session of the Conference 
and had supported the article in the form presented by 
thelnternational Law Commission. It could not con
template an automatic procedure for settling ah disputes 
arising out of PartVof the convention. 

22. Article XIX of the Charter of the Organization of 
African Unity3andarticle5of the Pact of the League 
of Arab States^ stipulatedproceduresfor solvingany 
disputesbetweentheparties, andthey werebasedon 
thefree consent of theparties. They were regional 
agreements accepted by a large number of States 
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which had not considered it necessary to set upacom-
pulsory system for settling their disputes. 
23. His delegation had carefully examined all the argu-
mentsput forwardby the sponsors of article 62 ^ , 
and inparticular theSpanishproposal,whichtriedto 
differentiate between legal and political disputes. It 
felt that it would be better not to mortgage the future 
andthat i t wouldbemorerealisticto leaveit to the 
parties concerned to find the best means of settling their 
disputes. The sponsors of the sub-amendment (AB 
CONF.39BC.1BL.398) had submittedaformula which, 
combined with the text of the revised nineteen-State 
proposal (ABCONF.39BC.1BL.352BRev.3 andCorr.1 
andAdd.1 and2),mightbe ahappy solutiontothe 
difficulties now confronting the Committee regarding 
the procedure for settling disputes. 

24. Mr. P^OHERTY (Sierra Leone) said that his dele
gation could not accept the proposal to introduce auto
matic machinery for settling disputes arising out of 
PartVinto the convention. It wasby no means cer
tain that such machinery would guarantee the settlement 
of such disputes, for that depended mainly on the 
parties'good faith. It must be admitted, too, that there 
were no effective sanctions against a State which, in 
spite of aprovision for compulsory arbitration, refused 
to implement the decision of an arbitral tribunal. The 
smaller States could thereforenot be assured of pro
tection, and experience had shown that such States were 
subjected to pressures by stronger States. Thus, though 
his delegation believed that a system of compulsory 
jurisdiction was a good thing inprinciple, it didnot 
think that the time hadyet come to include such a 
provision inaconvention on the law of treaties. States 
should be free to choose whatever settlement procedures 
they preferred. Article 62, paragraph 3 stated that 
theparties should seek a solution through the means 
indicatedin Article 33 of the Charter of theUnited 
Nations. Themain aim should be arapidsettlement 
of disputes, based on the principle of the sovereign 
equality of States. 

25. The Sierra Leone delegation, however, had not 
taken up any inflexible position. In its view,the ideal 
would be to find a formula acceptable to the large 
majority of States. Itwas therefore ready to consider 
any reasonable formula which would give some measure 
of freedom inthe choice of means of settling disputes 
suchas,forinstance,theadoptionofthesystemof an 
optional protocolas had been done in certain conven
tions. That formula would enable States to accept 
compulsory arbitrationwhenthey thought it useful to 
do so. 
26. Some of the great Powers had objected to rising 
costsintheUnited Nations. Itwas surprising, there
fore, that anyone should wish to impose further financial 
obligations on the United Nations, as article 62 ^ 
implied. 
27. It was in the light of the foregoing considerations 
that hisdelegationwouldcast its voteonthevarious 
proposals and amendments before the Committee. 

28.Mr.MATOVU (Uganda) saidthatcertain safe
guards were included in the nineteen-State proposal. 
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The provisions would be applicable only to future 
treaties. States which were parties to treaties could 
alwayscontractoutof their treaty obligations, as pro
vided in the Ceylonese amendment. Furthermore,the 
award, though binding, would not be enforceable. 
Lastly,the provisions in article 6 2 ^ w e r e favourable 
to the smaller States. T r̂aft article 6 2 ^ w a s certainly 
not yetperfect, but it was based onprinciples which 
meritedtheCommittee'sapproval. 

29. Mr. A^-RAWI(Iraq)said it wasgenerally recog
nized that ah States werebound to comply with the 
rules of international law, but that violations of those 
rulesdid occur. Therewasthereforeageneraldesire 
fortheprogress and developmentof international law 
and the setting up of international courts toadminister 
international justice. There wasno doubt thatStates 
often wished to settle peacefully any disputes which 
arose between them, but it was equahy certain that they 
were not ready to acceptacompulsory means of settle
ment for that purpose. In such circumstances they 
could resort to the means provided in Chapter VI of the 
Charter. It would bealongtime before States generally 
would accept a system of compulsory settlement and 
clearly some States were over-ambitious in attempting 
to get that rule adopted by the Conference. 

30. A large number of States refused to accept the 
compulsory jurisdiction of the International Court of 
Justice. The optionalclause therefore constitutedthe 
most appropriate means of settling international 
disputes. The main object of contemporary inter
national law wasto settle disputesby peaceful means, 
and the United Nations Charter enumerated those 
means, leaving thefreedomofchoiceinthematter to 
the States themselves. That principle had been 
approved by the international community and was 
confirmed by practice. Compulsory jurisdiction had 
not been accepted in alargenumber of international 
conventions such as the Conventions on the Law of the 
SeaandtheConventionsonl^iplomaticandConsular 
Relations. The absence of that rule had not impeded 
the development of international relations. On the 
contrary, practice had shown that thoserelationshad 
developed. 

31. Article 62, approved by the Committee at the first 
session, reflectedtheattitude of theinternationalcom-
munity atthepresent stage and, as thelnternational 
LawCommission,had already said, itrepresentedthe 
highest measure of common ground that could be found 
among Governments. Thereferenceinthatarticleto 
the means of settlement of disputes indicated in 
Article33 of the Charter was realistic. That did not 
mean that States could violate unilaterally the principles 
of international law and the provisions of treaties they 
had concluded. The ^ ^ ^ ^ ^ ^ ^ principle 
must be respected. Resort to force could no longer be 
admitted today, and Statesmusthaverecourse to the 
peaceful means indicated in Article 33 of the Charter. 

32. For thosereasons, thedelegationof Iraqhadnot 
sofar been able to accept any of theproposalscon-
ceming the estabhshment of procedures other than those 
mentioned in article 62. However, having studied the 

proposal submitted by the Indian and other delegations 
(ABCONF.39BC.1BL.398),itwouldbeabletovotein 
favour of that proposal. 

33. Mr. SILVIO (Afghanistan) saidthat at the first 
session his delegation had supported article 62. Itwas 
stiff convinced that that article provided an adequate 
procedure for thesettlement of disputesarising out of 
Part V of the convention. The article envisaged 
speedy, impartial and just settlement of disputes by 
peaceful means freely chosen in conformity with the 
fundamental principle of the sovereign equality of 
States. 
34. His delegation had given careful thought to the 
amendments which proposed to estabhsh compulsory 
settlement procedures, but it was unable to support 
them,foritbelievedthatthetextof article62repre 
sented the highest measure of common ground that 
could possiblybe found on the subject. 
35. His delegation earnestly hoped that,asaresult of 
possible consultations betweenthedifferentgroups, it 
wouldbepossible to findasolution acceptable to ah 
members of the Conference. 

36. Mr. KHLESTOV (Union of Soviet SociahstRepub-
lics) saidthatthequestionof the compulsory judicial 
settlement of disputes was not new^ It fiad been exam
ined by many bodies and at numerous conferences. 
The International Law Commission had studied the 
problem at great length andhadproposed a text of 
article 62 based on the provisions of the United Nations 
Charter winch the Committee of the Whole had decided 
to adopt without change. 
37. Attempts were nowbeingmadeto introduceinto 
theconvention new provisions designed to estabhsh a 
system for the compulsory settlement of disputes arising 
out of the apphcation of Part V f̂ ^ convention. 
Many arguments had been advanced in favour of such 
asystem. TheUnited States representativehadeven 
said that those provisions representedacompromise; the 
assertion was inadmissible, since the proposed new 
articlewasanattemptby agroup of States toimpose 
on other delegationsaconcept unacceptable to them. 
38. The fact Was that article 6 2 ^ w a s not in conform
ity with Article 33 of theUnited Nations Charter, 
which was based on the principle of the sovereign 
equality of States and which urged States to settle their 
disputesby whatever peaceful means they chose. By 
applying themethodadvocatedintheChartertothe 
law of treaties, the States parties toatreaty could jointly 
consider whichwerethebest methods for the peaceful 
settlement of theirdisputes,bearing in mind the parti
cular nature of the treaty. That wasavery reasonable 
method, for there were many different kinds of treaty. 
In 1966,the Special Conunittee on Principles of Inter
national Law concerning Friendly Relations and Co
operation among States had examined that problem and 
had concluded that disputes should be settled in accord
ance with the principles of State sovereignty and of 
freedom to choose themeans of peacefulsettlement.^ 

^^^^^^^^a^e^ai te^^7,^o^u^eotAB62^,pa^as.248 
а^1272. ^ 
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The thirty-two States members of that Committee had 
all accepted those principles, and the Sixth Committee 
oí the General Assembly had approved them. Accord
ingly, proposals for compulsory jurisdiction ran counter 
to the principles of the Charter and of international 
law. 
39. Some delegations had asserted that the introduction 
of a provision on compulsory jurisdiction in the conven
tion was in the interests of small States. That was not 
the case, for the proposal to establish compulsory juris
diction had been prompted by powerful States. As the 
United States representative had just said, consultations 
among those States had taken place between the two 
sessions of the Conference, and it was obvious that 
article 62 bis had been proposed by a group of States 
which wished to use it for definite political ends. Com
pulsory arbitration would be used for the benefit of 
the developed countries and to protect their particular 
interests. It was, of course, conceivable that certain 
small developing countries might occasionally profit by 
machinery of that kind, but the procedure was prima
rily designed to serve, and would serve, the interests 
of the Western countries and in the first place those of 
the United States, the United Kingdom and the Federal 
Republic of Germany. 

40. It should be borne in mind that it was the devel
oping countries which had wished above all to introduce 
into the convention the provisions of Part V which gave 
them the right to terminate unequal treaties imposed on 
them against their will. It was therefore surprising that 
those States could contemplate accepting a compulsory 
arbitration procedure. That point was brought out in 
the Luxembourg amendment, under which a State must 
either accept arbitration or be debarred from availing 
itself of the provisions of Part V. 

41. Article 62 bis provided for the establishment of a 
special organ for dealing with the settlement of disputes. 
The sponsors of that proposal had tried to demonstrate 
that the establishment of a new organ could solve all 
problems. That was not the case, however, as was 
shown by the fact that the organs which already existed 
— the Permanent Court of Arbitration and the Inter
national Court of Justice — were not very often 
resorted to by States. It was obvious that States pre
ferred other means, and the proposal for the establish
ment of new organs was therefore based, not on reality 
and practice, but on an idealistic concept. In the 
opinion of the Soviet Union delegation, the establishment 
of new organs should be avoided. 

42. The advocates of compulsory arbitration had tried 
to show during the debate that that procedure would 
not restrict the freedom of States. The arguments 
advanced to that end were unconvincing. Freedom to 
choose the means of settlement should be interpreted in 
its broadest sense. It had already been pointed out 
that in practice a single arbitrator might finally settle 
a dispute. Moreover, if a special list of arbitrators 
were established, its membership would be limited by 
Western lawyers, and that would restrict the right of 
developing countries to choose the persons they wanted 
to have as their arbitrators. 

43. Certain delegations had submitted amendments with 
a view to altering or supplementing article 62 bis. The 
Japanese amendment amounted to providing that the 
International Court of Justice should be given the power 
of determining jus cogens in the particular case, and that 
would be unacceptable. Nor was the proposal for the 
establishment of a " United Nations Commission for 
Treaties " any more admissible, for there seemed to 
be no reason why, for instance, two African States 
which wished to settle a dispute arising from a treaty 
should necessarily apply to the commission within the 
framework of the United Nations. A dispute relating 
to a regional treaty should be settled at the regional 
level. Otherwise, the freedom of the States concerned 
would be restricted. 

44. The arbitration provided for in article 62 bis would 
be inapplicable to political treaties. The delegations 
which supported article 62 bis could not deny that, 
in the event of a dispute arising out of a political treaty, 
their countries would not wish to apply to such a com
mission. The proposal therefore failed to take the con
temporary world situation into account. 

45. The provisions of article 62 bis also raised a finan
cial question. According to the draft, the expenses 
were to be borne by the United Nations; but there 
seemed to be no reason why, for example, in the event 
of a dispute between the Federal Republic of Germany 
and Switzerland, which were not members of the United 
Nations, that Organization should bear the costs. If 
a dispute arose between two States, it was for those two 
States to pay the expenses for arbitration. 

46. The Soviet Union delegation considered that the 
text of article 62 proposed by the International Law 
Commission was acceptable and it saw no reason for 
adopting article 62 bis. It was extremely anxious to 
ensure the success of the work on the law of treaties 
and was prepared to accept a common denominator, 
likely to cater for the interests of the various groups of 
States, in connexion with all important problems. But 
article 62 bis and its variants could'not constitute such 
a common denominator. The Western countries were 
incurring a serious responsibility by insisting on the 
adoption of that provision. They wanted a vote to be 
taken immediately; they wanted to impose their will 
on the Conference; but it would be a Pyrrhic victory, 
for many States would then refuse to accede to the 
Convention. The important thing was to find a reason
able compromise, on the basis of which a generally 
acceptable text could be prepared. The USSR delega
tion would support any efforts that might be made in 
that direction. 

47. Mr. ESCHAUZIER (Netherlands), speaking as a 
sponsor of the nineteen-State proposal (A/CONF.39/ 
C.l/L.352/Rev.3 and Corr.l and Add.l and 2), said 
the procedure for compulsory settlement of disputes 
would not serve the interests of the western or developed 
countries alone, as the representative of the Soviet Union 
had stated; that was shown by the fact that a represen
tative group of delegations from the developing areas 
of the world had co-sponsored the proposal. 
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48. His delegation agreed with other delegations, among 
them those of India, Indonesia, Saudi Arabia and the 
Soviet Union, on the predominant importance of nego
tiation as a means of settling disputes. It should, 
however, be stressed that article 62 bis would become 
operative only in case negotiations failed to produce a 
result or if one of the parties refused to negotiate. In 
that connexion the Indian representative had quoted 
from a recent judgement by the International Court of 
Justice in the North Sea Continental Shelf cases,6 in 
which the Court had stated that the parties were under 
an obligation to enter into negotiations with a view to 
arriving at an agreement. No delegation could fail 
to concur in that statement. However, in summing up 
the judgement the Indian representative had not placed 
sufficient emphasis on certain points. The Court not 
only did not deny the wisdom of the parties in asking 
its guidance on the rules of law in force between the 
parties, but, as an impartial authority, had indicated 
what were the rules of law prevailing in that particular 
case in order that the parties might know the legal basis 
on which to negotiate successfully. Indeed, the 
judgement referred to by the Indian delegation was a 
striking example of the fruitful interplay of impartial 
adjudication and negotiation. 

49. Some delegations had quite rightly observed that 
the mere existence of an automatically available arbi
tration machinery would have a beneficial influence on 
negotiation as well as on conciliation. 
50. The sponsors of the nineteen-State proposal agreed 
with other delegations that the very nature of concilia
tion called for a confidential procedure. In paragraph 4 
of the proposed annex the sponsors had not said that 
the conciliation commission's report should be published. 
If the wording of the paragraph did not reflect the 
sponsors' intention clearly enough, the Drafting Com
muée would certainly be able to, improve it. 
51. Some delegations had mentioned that conciliation 
and arbitration procedures would entail a great deal of 
expense. It was for that very reason, however, that the 
sponsors had proposed that the expenses of the con
ciliation commission — and, if arbitration, should be 
resorted to, the expenses of the tribunal — should be 
borne by the United Nations. For that matter, failure 
to settle a dispute might entail far heavier expense. 
52. The sponsors of the nineteen-State amendment had 
taken note of the Mexican representative's contention 
that disputes on the interpretation of an arbitral award' 
ought to be settled by the arbitral tribunal itself.7 It 
was constant practice in international adjudication that 
a dispute as to the meaning or scope of an award was 
decided by the arbitrator or the tribunal which had 
delivered the award. That rule was well established 
and did not need repetition, but if the Drafting Commit
tee preferred to include a provision covering the matter, 
that would be in conformity with the sponsors' intention. 
53. The representative of Pakistan has asked whether 
the arbitral tribunal was empowered to indicate, if it 

6 North Sea Continental Shelf, Judgment, I.С J. Reports 
1969, p. 3. 

7 See 94th meeting, para. 69. 

considered that circumstances so required, any pro
visional measures which ought to be taken to preserve 
the respective rights of the parties.8 The point had 
been considered by the sponsors with the representative 
of Pakistan. The arbitral tribunal might, pending its 
final decision on the question, and at the request of any 
party to the dispute, indicate such measures as might 
be appropriate; but the suspension of a treaty in whole 
or in part could not be decided except in order to avoid 
irreparablei damage. Paragraph 6 of the annex probably 
already met the point by providing that the tribunal 
would decide its own procedure. The sponsors recog
nized, however, that the provision might be worded 
more clearly and hoped that the Drafting Committee 
would take that point into consideration. 

54. Some delegations had objected that the nineteen-
State amendment went too far; they would have 
preferred not to include any compulsory settlement 
procedure in the convention. Other delegations would 
have preferred a clause providing for adjudication by 
the International Court of Justice. The nineteen-State 
amendment met both those arguments by providing a 
compromise formula. 
55. The sponsors of the nineteen-State amendment 
believed that it could hardly be reconciled with the 
proposals by Thailand (A/CONF.39/C.1/L.387) and 
by India, Indonesia, the United Republic of Tanzania, 
and Yugoslavia (A/CONF.39/C.1/L.398), since those 
proposals dissociated Part V from the procedure for 
settling disputes. One of the sponsors of the four-State 
amendment had said that he hesitated to accept specific 
means of settling disputes for an indefinite period and 
for an unknown number of treaties since, in his opinion, 
that would be an infringement of the sovereign rights 
of States. He (Mr. Eschauzier) would point out that 
all the means of settlement indicated in Article 33 of 
the Charter remained available. 
56. In reply to the Soviet Union representative's 
observations about a dispute which might arise between 
two African States, he said that the States in question 
would always be at liberty to resort to the arbitration 
procedures laid down in the Charter of the Organization 
of African Unity. 
57. Articles 62 and 62 bis dealt only with the prelim
inary question whether a treaty was or was not valid. 
Those articles did not, therefore, regulate the application 
or interpretation of future treaties. 
58. The nineteen-State amendment was an organic 
whole, all the main elements of which were inseparable. 
Some delegations had observed that it would be wrong 
for a majority to impose a solution on a minority which 
might' find it difficult to accept the proposed settlement 
procedure. The sponsors wished to stress that their 
text had been drafted in such a way as to allay the 
misgivings of delegations opposed to their proposal and 
that, if a provision of that kind was not included in 
the draft convention, a number of other States would 
find it hard to accept it. 
59. The Netherlands delegation believed that after the 
full discussion at the first session and at the immediately 

8 Ibid., para. 87. 
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preceding meetings, the time had come to take a decision 
by vote. 

60. Mr. MARTINEZ CARO (Spain) said that the main 
objections raised by delegations to the Spanish amend
ment (A/CONF.39/C.1/L.391) concerned either the 
difficulty of drawing a distinction between legal disputes 
and other disputes which might arise from the application 
of Part V of the convention, or the practical aspects of 
setting up a " United Nations Commission for Treaties ". 
61. His delegation knew how difficult it was to lay 
down objective criteria for dividing international disputes 
once and for all into the two major categories of legal 
disputes and political disputes. Although disputes 
relating to the validity or maintenance in force of a 
treaty, or to similar questions, were legal in nature, it 
was also true that the actions of States parties to a 
treaty were always politically motivated and likely to 
have political repercussions. 

62. Nevertheless, means obviously had to be devised 
for the impartial and fair settlement of disputes which 
might arise from the application of the convention on 
the law of treaties, and it was clear that disputes 
between States were not all alike. Experience had 
shown that to solve some disputes a flexible formula 
was needed, whereas in other cases pre-established rules 
should be applied. Article 36 of the United Nations 
Charter and Article 36 of the Statute of the International 
Court of Justice expressed that distinction by referring 
to " legal disputes ". 

63. The basis of the Spanish proposal was the fact that, 
in the international community as it now was, States 
were not prepared to submit all their treaty disputes 
to a judicial or arbitral organ. That was obvious from 
the reservations to the declarations of acceptance of 
what had been called the compulsory jurisdiction of 
the International Court of Justice and from the reserva
tions and provisos concerning domestic jurisdiction and 
vital interests in many existing treaties. 
64. The Spanish delegation believed that attitude on the 
part of States to be due both to the absence of an 
international legislative organ and to the climate of 
mutual suspicion which was still a characteristic feature 
of the international scene. A means must therefore be 
sought to facilitate the success of the task of codification 
which the General Assembly had entrusted to the 
Conference on the Law of Treaties, and it could take 
the form of recognizing, as his delegation had urged, 
that some disputes arising from the application of Part V 
of the convention, namely legal disputes, could be settled 
by an arbitration procedure. 
65. The fundamental point was to distinguish between 
disputes which should be referred to arbitration and 
disputes which could be settled by negotiation. His 
delegation considered that it should be the task of the 
proposed commission for treaties, which would be 
responsible to the General Assembly, to settle that 
point. 
66. The establishment of the commission would entail 
no serious institutional or practical difficulties. The 
proposed " United Nations Commission for Treaties " 

would at any given moment reflect the composition of 
the General Assembly of the United Nations and would 
develop on a par with the international community; it 
would be an essential factor in solving treaty disputes. 
Its recommendations to the parties would make it the 
vital and progressive element which the international 
order at present lacked. Moreover, if circumstances 
so required and if the state of positive law so permitted, 
it could decide that the dispute would be settled by an 
arbitral tribunal, whose award would rest on lex lata; 
that would help to establish a body of jurisprudence on 
treaty law. The balanced composition of the commis
sion would also ensure the impartial appointment of 
the chairmen of the conciliation and arbitration bodies 
better than any other procedure. 
67. The representative of Kuwait had asked 9 whether 
the proposed United Nations commission for treaties 
would be empowered, subject to the authorization of 
the United Nations General Assembly and in accordance 
with Article 96(2) of the Charter, to request an advisory 
opinion from the International Court of Justice on the 
disputes submitted to it. That was an interesting 
question because it focused attention on the commis
sion's function with regard to the future convention. 
The Spanish proposal was based on the idea that the 
convention on the law of treaties would occupy a place 
of fundamental importance in the international legal 
order in the coming years. It was not merely a codi
fication convention but also the most important result 
of United Nations work on progressive development and 
codification. If the proposed commission for treaties 
was to settle only individual cases between States, 
recourse to the advisory opinion provided for in 
Article 96 of the Charter would seem inappropriate; the 
opinion of the International Court would not be 
particularly useful in a specific case and that procedure 
would merely delay the solution of the dispute. But 
the proposed " United Nations Commission for 
Treaties " would be an organ for administering the 
convention, and it would deal not only with concrete 
problems arising from disputes between two States but 
also with general problems deriving from the applica
tion or interpretation of the convention. A request 
for an advisory opinion would then be appropriate. 

68. Further, the commission could undertake various 
tasks concerning the settlement of disputes arising from 
Part V and from the interpretation or application of 
the convention, as suggested by the Spanish delegation 
in its proposal for a new article 76 (A/CONF.39/C.1/ 
L. 3 92). The comment by the representatives of Switzer
land and the Federal Republic of Germany concerning 
the participation of States which were not members of 
the United Nations but were parties to the future 
convention was of great interest and deserved considera
tion. 
69. The five suggestions which the Mexican represen
tative had made 10 were implicit in the Spanish proposal. 
They could be regarded as substantially improving the 
operation of the conciliation and arbitration bodies; they 

8 Ibid., para. 23. 
10 Ibid., paras. 66-70. 
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also safeguardedthe lawful rights of the parties to the 
dispute. 

70. Mr. KRISHNA RAO (India), replying to represen
tatives whohad criticized the relevance of the passage 
he had quoted at the 96th meeting, said that the Court, 
in its judgement in the ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
cases, had stated that the parties were under an obhga-
tionto enter intonegotiationswithaview to arriving 
at anagreement; it had shown itself morereahsticon 
that point than the sponsors of article 6 2 ^ b y stating 
that judicialor arbitralsettlementwas not universally 
accepted. Therepresentative of the Federal Repubhc 
of Germany had referred to that passage at the previous 
meeting and had given his interpretation of the Court's 
decision. Delegations could form their own opinion 
on the subject by consulting the relevant portion of the 
Court's judgement. 
71. In reply to the comments of the Netherlands repre
sentative on the samepoint, he saidthat the casein 
question had been referred to the Court by mutual 
consent of the parties and not by the means advocated 
in the nineteen-State amendment, namely arbitration or 
judicial settlement. 

The meeting rose at 1p.m. 

NINETY-NINTH MEETING 

Tuesday, 22 April 1969, at 3.20 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Proposed new articles 62 bis, 62 ter and 62 quater 
(continued) l 

1. The CHAIRMAN invited the Committee to reach a 
decision on the three proposed new articles 62 bis, 
62 ter and 63 quater. 

2. Mr. DADZIE (Ghana) said that at its first session 
the Conference had reached the point when it had 
become saturated with proposals for machinery for the 
settlement of disputes regarding the application of 
treaties. Although some proposals had been carefully 
thought out, it had been obvious that none would obtain 
general acceptance. Wisdom had prevailed at that 
stage, and a vital decision had been taken which had 
made it possible to resume consideration of the subject 
at the present session with great hopes. Once again, 
however, a similar situation had been reached. Was 
the Conference now to run the risk of ruining the 
achievements of two years' painstaking effort? In his 
view, it would be far wiser to continue the attempt to 

1 For the resumption of the discussion of the proposed new 
article 76, see 100th meeting. 

reach a compromise solution, and his delegation was 
working on such a compromise at that moment. He 
therefore formally moved the adjournment of the debate 
on the proposed new article 62 bis for forty-eight hours, 
under rule 25 of the rules of procedure. 

3. The CHAIRMAN said that, under rule 25, two 
representatives might speak in favour of, and two against, 
the motion for adjournment. 

4. Mr. ABED (Tunisia) said that to adjourn the debate 
at that stage after spending many days in discussing 
article 62 bis did not, in his delegation's view, constitute 
a solution. Continued postponement would merely 
delay the Committee's work, and the time had come to 
proceed to a vote, particularly since the proposed 
article 62 bis already represented a compromise. 

5. Mr. NEMECEK (Czechoslovakia) said that his dele
gation supported the Ghanaian representative's proposal 
for adjournment, since informal discussions were still 
continuing which should lead to a compromise proposal. 
Adjournment could not do any harm, and should help 
to promote a harmonious atmosphere in the Committee's 
work. 

6. Mr. NASCIMENTO E SILVA (Brazil) said that, 
although his delegation was a prospective loser in the 
vote about to be taken, he was in favour of proceeding 
to the vote immediately. The Committee had had a 
whole year in which to consider the subject, and another 
forty-eight hours was not likely to make any difference. 
Once the vote had been taken, delegations would know 
how they stood and what further action to take. If 
no proposal received a two-thirds majority, further efforts 
could be made to reach a compromise solution. 

7. Mr. BHOI (Kenya) said he supported the motion for 
adjournment since he believed that a last-ditch effort 
might help to achieve a compromise. 

8. The CHAIRMAN put to the vote the Ghanaian 
representative's motion for adjournment of the debate 
for forty-eight hours. 

The motion for adjournment was rejected by 46 votes 
to 44, with 7 abstentions. 

9. The CHAIRMAN >said that one or two delegations 
wished to explain their intended votes in advance. As 
soon as they had done so he would put to the vote all 
the amendments before the Committee for, or relating 
to, the proposed new articles 62 bis, 62 ter and 
62 quater. 

10. Mr. EL HASSIN EL HASSAN (Sudan) said that 
his delegation was against the inclusion in the conven
tion of any form of provision for the compulsory settle
ment of disputes. The convention was intended to 
apply to all treaties and it was therefore essential that 
the freedom of choice of the parties should be safe
guarded. Article 62 was adequate for that purpose. 
Moreover, since its purpose was to codify international 
law, the convention should be acceptable to as many 
delegations as possible. The opposition expressed to 
article 62 bis would lessen the chances of the convention 
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being accepted if such an article were included in it. 
His delegation was, however, in favour of the amendment 
by India, Indonesia, the United Republic of Tanzania 
and Yugoslavia (A/CONF.39/C.1/L.398) which would 
make article 62 bis optional, and he hoped that that 
amendment would meet the wishes of all delegations. 

11. Mr. FUJISAKI (Japan) said that if his delegation's 
amendment (A/CONF.39/C.1/L.339) was rejected, he 
would vote in favour of the nineteen-State amendment 
(A/CONF.39/C.l/L.352/Rev.3 and Corr.l and Add. 1 
and 2) which fulfilled the minimum requirements for 
ensuring an impartial solution to disputes and was the 
best compromise formula available at that time. He 
could not support the amendments by Thailand (A/ 
CONF.39/C.1/L.387) and by India, Indonesia, the 
United Republic of Tanzania and Yugoslavia (A/ 
CONF.39/C1./L.398), because they would destroy the 
whole system of compulsory settlement of disputes. He 
would, however, vote for the amendment by Ceylon 
(A/CONF.39/C.1/L.395) which would not prejudice 
the basic principle of article 62 bis. 

12. Mr. DADZIE (Ghana) said his delegation's position 
was that the convention should include an effective 
means of settling disputes. An effective means did not 
necessarily mean what was acceptable to the majority; 
in order to be effective, any system proposed must 
command acceptance by the international community 
as a whole. Consequently, having been prevented from 
continuing the search for another compromise, his dele
gation had no choice but to vote against the proposed 
article 62 bis. 

13. Mr. VARGAS (Chile) requested a roll-call vote on 
all the amendments and sub-amendments to the draft 
articles concerning the proposed new articles 62 bis, 
62 ter, and 62 quater. 

14. The CHAIRMAN invited the Committee to vote 
first on the amendment by Switzerland proposing a new 
article 62 bis (A/CONF.39/C.1/L.377). 

Austria, having been drawn by lot by the Chairman, 
was called upon to vote first. 

In favour: Austria, Barbados, Belgium, Cambodia, Canada, 
Chile, Denmark, Dominican Republic, Federal Republic of 
Germany, Finland, France, Greece, Holy See, Ireland, Italy, 
Japan, Liechtenstein, Luxembourg, Monaco, New Zealand, 
Norway, Philippines, Republic of Korea, Switzerland, Turkey, 
United Kingdom of Great Britain and Northern Ireland, 
Uruguay, Australia. 

Against: Bolivia, Brazil, Bulgaria, Burma, Byelorussian 
Soviet Socialist Republic, Cameroon, Congo (Brazzaville), Congo 
(Democratic Republic of), Cuba, Cyprus, Czechoslovakia, 
Ethiopia, Ghana, Hungary, India, Indonesia, Iran, Iraq, Israel, 
Kenya, Kuwait, Libya, Malaysia, Mauritius, Mexico, Mongolia, 
Nigeria, Pakistan, Panama, Poland, Romania, Saudi Arabia, 
Sierra Leone, South Africa, Sudan, Syria, Thailand, Uganda, 
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist 
Republics, United Arab Republic, United Republic of Tanzania, 
Venezuela, Yugoslavia, Afghanistan, Algeria, Argentina. 

Abstaining: Central African Republic, Ceylon, China, 
Colombia, Costa Rica, Ecuador, El Salvador, Gabon, Guate
mala, Guyana, Honduras, Ivory Coast, Jamaica, Lebanon, 

Madagascar, Netherlands, Peru, Portugal, Republic of Viet-
Nam, Senegal, Singapore, Spain, Sweden, Trinidad and Tobago, 
Tunisia, United States of America, Zambia. 

The Swiss amendment (A/CONF.39/C.1/L.377) was 
rejected by 47 votes to 28, with 27 abstentions. 

15. The CHAIRMAN invited the Committee to vote on 
the amendment by Japan (A/CONF.39/C.1/L.339) 
which had been resubmitted in connexion with the pro
posed new article 62 bis. 

Tunisia, having been drawn by lot by the Chairman, 
was called upon to vote first. 

In favour: United Kingdom of Great Britain and Northern 
Ireland, Uruguay, Australia, Austria, Barbados, Belgium, 
Cambodia, Canada, Chile, China, Denmark, Dominican 
Republic, El Salvador, Federal Republic of Germany, Finland, 
France, Holy See, Ireland, Italy, Japan, Liechtenstein, Luxem
bourg, Mauritius, Monaco, New Zealand, Norway, Pakistan, 
Philippines, Republic of Korea, Republic of Viet-Nam, 
Switzerland. 

Against: Tunisia, Uganda, Ukrainian Soviet Socialist Republic, 
Union of Soviet Socialist Republics, United Arab Republic, 
United Republic of Tanzania, Venezuela, Yugoslavia, Zambia, 
Afghanistan, Algeria, Argentina, Bolivia, Brazil, Bulgaria, 
Burma, Byelorussian Soviet Socialist Republic, Cameroon, 
Congo (Brazzaville), Congo (Democratic Republic of), Cuba, 
Cyprus, Czechoslovakia, Ecuador, Ethiopia, Gabon, Ghana, 
Hungary, India, Indonesia, Iran, Iraq, Israel, Ivory Coast, 
Kenya, Kuwait, Libya, Malaysia, Mongolia, Nigeria, Panama, 
Poland, Romania, Saudi Arabia, Senegal, Sierra Leone, South-
Africa, Spain, Sudan, Syria, Thailand. 

Abstaining: Turkey, United States, of America, Central 
African Republic, Ceylon, Colombia, Costa Rica, Greece, 
Guatemala, Guyana, Honduras, Jamaica, Lebanon, Madagascar, 
Mexico, Netherlands, Peru, Portugal, Singapore, Sweden, 
Trinidad and Tobago. 

The Japanese amendment (A/CONF.39/C.1/L.339) 
was rejected by 51 votes to 31, with 20 abstentions. 

16. The CHAIRMAN invited the Committee to vote 
on the sub-amendment submitted by India, Indonesia, 
the United Republic of Tanzania and Yugoslavia (A/ 
CONF.39/C. 1/398) to the amendment by Austria, 
Bolivia, Central African Republic, Colombia, Costa 
Rica, Dahomey, Denmark, Finland, Gabon, Ivory Coast, 
Lebanon, Madagascar, Malta, Mauritius, Netherlands, 
Peru, Sweden, Tunisia and Uganda A/CONF.39/C.1/ 
L.352/Rev.3 and Corr.l and Add.l and 2). 

Afghanistan, having been drawn by lot by the Chair
man, was called upon to vote first. 

In favour: Afghanistan, Algeria, Brazil, Bulgaria, Burma, 
Byelorussian Soviet Socialist Republic, Cambodia, Congo 
(Brazzaville), Congo (Democratic Republic of), Cuba, Czecho
slovakia, Ethiopia, Hungary, India, Indonesia, Iran, Iraq, Israel, 
Kuwait, Libya, Malaysia, Mongolia, Poland, Romania, Saudi 
Arabia, Sierra Leone, Singapore, South Africa, Sudan, Syria, 
Thailand, Ukrainian Soviet Socialist Republic, Union of Soviet 
Socialist Republics, United Arab Republic, United Republic of 
Tanzania, Venezuela, Yugoslavia. 

Against: Australia, Austria, Barbados, Belgium, Canada, 
Central African Republic, Ceylon, Chile, China, Colombia, 
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Denmark, El Salvador, Federal Republic of Germany,Finland, 
France,Gabon,Greece,Guyana, Holy See, Honduras, Ireland, 
Italy, Ivory Coast, Jamaica, Japan, Lebanon, Liechtenstein, 
Luxembourg, Mexico, Monaco, Netherlands, New Zealand, 
Norway, Pal^stan, Panama, Peru, Philippines, Republic of Viet-
Nam, Senegal, Spain, Sweden, Switzerland, Tunisia, United 
Kingdom of Great Britain and Northern Ireland,United States 
of America, Uruguay, Zambia. 

^ ^ ^ ^ B Argentina, Bolivia, Cameroon, Costa Rica, 
Cyprus, Dominican Republic, Ecuador, Ghana, Guatemala, 
Kenya, Liberia, Madagascar, Mauritius, Nigeria, Portugal, 
Republic of Korea,Trinidad and Tobago,Turkey, Uganda. 

^ ^ ^ ^ v ^ 7 v ^ r ^ ^ ^ , ^ r ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ . 

17.The CHAIRMAN invited the Committee to vote on 
the amendment proposmganew article 6 2 ^ b y Austria, 
Bolivia, Central African Republic, Colombia, Costa 
Rica, Dahomey,Denmark, Finland, Gabon, Ivory Coast, 
Lebanon, Madagascar, Malta, Mauritius, Netherlands, 
Peru, Sweden, Tunisia and Uganda (ABCONF.39BC.1B 
L.352BRev.3andCorr.landAdd.land2). 

B^ ^ ^ ^ B Cameroon, Canada, Central African Republic, 
Ceylon, China, Colombia, Costa Rica, Denmark, Ecuador, 
El Salvador, Federal Republicof Germany,Finland, France, 
Gabon, Greece, Guyana, Holy See,Honduras, Ireland, Italy, 
Ivory Coast, Jamaica, Japan, Lebanon, Liechtenstein, Luxem
bourg, Madagascar, Mauritius, Mexico, Monaco, Netherlands, 
New Zealand, Norway, Pakistan, Panama, Peru, Philippines, 
Republic of Korea, Republic of Viet-Nam, Senegal, Sweden, 
Switzerland, Trinidad and Tobago, Tunisia, Uganda, United 
Kingdomof Great Britain and Northern Ireland,United States 
of America, Uruguay, Zambia, Australia, Austria, Barbados, 
Belgium,Bolivia. 

^ ^ B ^ B Brazil, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cuba, Czechoslovakia, Ethiopia, Ghana^ 
Hungary, India, Indonesia, Iran, Iraq, Israel, Kuwait, Libya, 
Malaysia, Mongolia, Poland, Romania, Saudi Arabia, Sierra 
Leone, South Africa, Sudan, Syria, Thailand, Turkey, 
UkrainianSovietSociahstRepublic,Unionof Soviet Socialist 
Repubhcs,United Arab Republic, United Republic ofTanzania, 
Venezuela, Afghanistan, Algeria. 

^ ^ ^ ^ ^ B Cambodia, Chile, Congo (Brazzaville), Congo 
(Democratic Republic of),Cyprus,Guatemala, Kenya, Liberia, 
Nigeria, Portugal, Singapore, Spain, Yugoslavia, Argentina. 

^ v ^ t B ^ ^ ^ ^ , ^ r ^ ^ ^ ^ r ^ ^ ^ . 

18. Mr. OE CASTRO (Spain) said that he wished to 
withdrawhis amendment (ABCONF.39BC.1BL.391) but 
toreserve therighttoresubmitit at alater stagein 
the session. 

19.The CHAIRMANsaidthatthe amendmentby 
Thailand (ABCONF.39BC.lBL387)hadalso been with
drawn. He invited the Committee to vote on the 
amendment by Ceylonfor anew article 62 r^ (AB 
CONF.39BC.1BL.395). 

^ ^ ^ ^ r B T r i n i d a d a n d T o b a g o , Uganda,United Kingdom 
of Great Britain and Northern Ireland, Uruguay, Zambia, 
Austria, Belgium, Canada, Ceylon, Chile, Cyprus, Denmark, 
Federal Republic of Germany, Finland, Guatemala, Ireland, 
Israel, Jamaica, Japan, Kenya,Lebanon, Liechtenstein, Mauri-
tius,Mexico, Pakistan, P^ru, Republic of Korea,Sweden. 

^l^^^.Ukrainian Soviet Socialist Republic,Union of Soviet 
Socialist Republics, United Republic of Tanzania, Venezuela, 
Bolina, Bulgaria, Burma, Byelorussian Soviet Socialist Repubhc, 
Cuba, Ecuador, El Salvador, France,Gabon, Greece, Hungary, 
India, Indonesia, Italy,Ivory Coast, Kuwait, Malaysia, Monaco, 
Mongolia, Poland, Romania, Saudi Arabia, South Africa, 
Thailand. 

^ ^ ^ ^ T u n i s i a , T u r k e y , U n i t e d Arab Republic, United 
States of America,Yugoslavia, Afghanistan, Algeria, Argentina, 
Anstralia, Barbados, Brazil, Cambodia, Cameroon, Central 
African Repubhc, China, Colombia, Congo (Brazzaville), Congo 
(Democratic Repubhc of), Costa Rica, Czechoslovakia, Ethiopia, 
Ghana, Guyana, Holy See, Honduras, Iran, Iraq, Liberia, 
Libya, Luxembourg, Madagascar, Netherlands, New Zealand, 
Nigeria, Norway, Panama, Philippines, Portugal, Republicof 
Viet-Nam, Senegal, Sierra Leone, Singapore, Spain, Sudan, 
Switzerland, Syria. 

20. Mr. HOSTERT (Luxembourg) said that he wished 
to withdraw his amendment proposing a new 
article 62 ^r(ABCONF.39BC.IBL.397 and Corr.I) but 
to reserve the right to resubmit it later in the session. 

21. The CHAIRMAN mvited the Committee to vote 
on the Swiss amendment proposing a new article 
62^r^(ABCONF.39BC.lBL.393andCorr.l). 

T ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ v r ^ C ^ B ^ ^ ^ , 

^ ^ ^ ^ r . Trinidad and Tobago, Turkey, UhitedKingdorn 
of Great Britain and Northern Ireland, United States of 
America, Uruguay, Argentina, Australia, Austria, Barbados, 
Belgium, Brazil, Canada, Ceylon, Chile, China, Colombia, 
Costa Rica, Denmark, Federal Repubhc of Germany, Finland, 
France, Guatemala, Guyana, Holy See, Honduras, Ireland, 
Israel, Italy, Japan, Lebanon, Liechtenstein, Luxembourg, Mau
ritius, Mexico, Monaco, New Zealand, Norway, Peru, 
Philippines, Portugal, Republic of Korea, Republicof Viet-
Nam,South Africa, Sweden, Switzerland. 

B^^^^B Thailand, Ukrainian Soviet Socialist Republic, Union 
of Soviet Socialist Republics, United Arab Republic, United 
Republic of Tanzania, Algeria, Bolivia, Bulgaria, Burma, 
Byelorussian Soviet Socialist Republic, Cuba, Czechoslovakia, 
Ecuador, Hungary, India, Indonesia, Malaysia, Mongolia, 
Poland, Romania, Syria. 

^^^^BTunisia,Uganda,Venezuela,Yugoslavia, Zambia, 
Afghanistan,Cambodia, Cameroon, Central African Republic, 
Congo (Brazzaville),Congo (Democratic Republic of), Cyprus, 
El Salvador, Ethiopia,Gabon,Ghana, Greece, Iran, Iraq, Ivory 
Coast, Jamaica, Kenya, Kuwait, Liberia, Libya, Madagascar, 
Netherlands, Nigeria, Pakistan, Panama, Saudi Arabia, Senegal, 
Sierra Leone, Singapore, Spain, Sudan. 



Ninety-ninth meeting — 2 2 April 1969 309 

^ ^ ^ ^ ^ ^ ^ ^ ^ r ( ^ B C ^ ^ ^ . ^ / c . 7 B ^ . ^ ^ ^ ^ 
^ ^ r . ^ ^ ^ ^ ^ ^ ^ v ^ v ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ -

22.The CHAIRMAN suggested that article 6 2 ^ b e 
now referred to the Drafting Committee,together with 
the Swiss proposal for a new article 62 ^ ^ ^ r (AB 
CONF.39BC.1/L.393 and Corr.l), which hadbeen 
adopted. 

23. Mr.SEOW(Singapore),explaining his votes, said 
that although Singapore subscribed to the principle that 
any dispute regarding the validity, termination or 
suspensionof atreaty shouldbe settledon thebasis 
of law and justice, his delegation had nevertheless 
abstained from voting on article 62 ^ i n i t s several 
forms. In view of the fact that the conventionon the 
law of treaties would have general application and that 
certaintreaties, by their very nature, werenot justic
iable according to law, his delegation felt thatasettle-
mentprovisionof suchgeneralapplicationwouldnot 
perhapsbe appropriate. Inanyevent, inmost of his 
country's treaties with other friendly countries, provision 
was made for settlement procedures and it was the 
intention of Singapore to continue with that practice. 

ТЕ^Г5 ^ o ^ 0 5 E O ^ ^ r ^ D ^ E ^ i ^ C o ^ ^ i ^ ^ E E 

24.The CHAJRMANinvitedthe Chairman of the 
Drafting Committeeto introduce articles8,55 and 66 
as adopted by the Drafting Committee. 

^ ^ ^ ( A d o p t i o n o f t h e t e x t ) ^ 

25, Mr.YASSEEN,Chairman of the Drafting Com-
mittee,said that the text proposed for article8by the 
Drafting Committee read^ 

^ ^ ^ ^ 

l . T h e a d o p t i o n o f thetext of atreaty takesplaceby the 
consentofalltheStates participating in its drawing up except 
as provided in paragraph 2. 

2. Theadoptionof the text of atreaty at an international 
conferencetakesplaceby the voteof two-thirds of theStates 
participating in the conference, unless by the same majority 
they shalldecideto apply adifferent rule. 

26. Asaresult of the decisions taken by the Commit
tee of theWhole at its 91st meeting the only amend
ments to be considered by the Drafting Committee had 
been those byAustria(ABCONF.39BC.LBL.379)and 
by Ceylon (ABCONF.39BC.1BL.43). The Drafting 
Committee had acceptedthe amendment byAustria to 
replace in paragraph 1 the words ^the unanimous 
consent of the States"bythewords^theconsentof 
allthe States". The Committeehadfelt thatthat 
amendment would render the text more flexible. It 

^Fortheresumption of the discussion in the Committee of 
theWhole, see lO^th meeting. 

^ F o r earlier discussion of article 8, see 91st meeting, 
paras. 2^-33. 

had not accepted the amendmentbyCeylontoadda 
new paragraph 3 readings ^ 3 . The adoptionof the 
textof atreatyby anintemationalorganizationtakes 
place by action ofacompetent organ of such organisa
tion according to its rules." 
27. TheDrafting Committee had takenthe view that, 
althoughthat proposedprovisionmightbe correct, it 
was not necessary and was not evenuseful, because 
the question with which it dealt was already covered 
by article 4,whichcontainedageneral reservation with 
regard to the practice of international organisations. 
28. The Drafting Committee had made certain drafting 
changes to the French version of the article, in 
accordance with rule 48 of the rules of procedure. 

B ^ r ^ ^ ^ (Temporary suspensionoftheoperationof 
amultilateraltreatybyconsent between certain 

of thepartiesonly^ 

29. Mr. YASSEEN, Chairman oftheDraftingCommit-
tee, saidthatthetext proposed for article 55 by the 
Drafting Committee read^ 

I. Two or more parties toamultilateral treaty may conclude 
an agreement to suspend the operation of provisions of the 
treaty,temporarily and as between themselves alone, if̂  

(^)Thepossibility of sucbasuspensionis provided for by 
the treaty^ or 

(^) The suspension in question is not prohibited by the 
treaty and^ 

(i) Does not affect the enjoyment by the other parties of 
their rights under the treaty or the performance of their 
obligations^ 

(ii)Isnotincompatible witntheob^ect andpurposeof the 
treaty. 

2 . U n l e s s m a c a s e falling under paragraph! (^) the treaty 
otherwise provides, the parties in question shall notify the 
other partiesof their intentionto concludetheagreementand 
of thoseprovisionsof thetreaty the operationof whichthey 
intendto suspend. 

30. Atthefirstsession, the Committeeof the Whole 
had adopted the principle contained in a six-State 
amendment proposinganew wording for article 55 (AB 
CONF.39BC.1BL.321 and Add.l) and had referred to 
the Drafting Committee three amendments byAustralia 
(ABCONF.39BC1BL324), France (ABCONF39BC.IB 
L.47) and Peru (ABCONF.39BC.1BL.305) respectively. 
At the present session, the amendments by Australia and 
France had been withdrawn. 
31. The Drafting Committee had recast thewording 
proposed in the six-State amendment inorder to bring 
it into line with that of article 37 because, as the Inter
national Law Commission had notedinits commentary 
to article 55, articles 37 and 55 dealt with two analogous 
questions. The first dealt with agreements for the 

^Forfurtherdiscussionandadoptionof ar t ic le8,see8th 
and 9th plenary meetings. 

^ F o r earlier discussion of article ^ , see 86th meeting, 
paras. 13-18. 
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purpose of modifying multilateral treaties between 
certainof the parties only while the second dealt with 
agreements to suspendthe operationof amultilateral 
treaty temporarily as between certain of the parties 
only. 
32.The Peruvian amendment (ABCONF.39BC.1B 
L.305) proposed the insertion in article 55 of aprovi-
sionmakingit obligatory forparties wishing to conclude 
anagreementto suspend the operation of amultilateral 
treaty asbetweenthemselves alone to notify the other 
parties of their intention. A provision of that kind 
wasalso included inthe six-State amendment and the 
Drafting Committee had considered it necessary to 
include it. It had covered that point by means of 
paragraph2of the text it now proposed. 

33. He had been asked by the Drafting Committee to 
clarify the meaning and scope of the opening clause 
of paragraph 1,which read^Two or more parties t o a 
multilateral treaty may conclude an agreement to 
suspend the operation of provisions of the treaty, 
temporarily and asbetweenthemselves alone, if..." 
TheDraftingCommittee consideredthat, by referring 
to an agreement tosuspendthe^operationof provi
sions" of the treaty, that provision permitted the 
conclusion of agreements to suspend the operation either 
ofsomeof the provisions of the treatyonly, orof all 
the provisions of the treaty. 

^ ^ ^ ^ ( C o n s e q u e n c e s of the termination ofatreaty)^ 

34. Mr. YASSEEN, Chairman of the Drafting Commit
tee, saidthatthetextproposedfor article 66by the 
Drafting Committeeread^ 

L Unlessthetreatyotherwiseprovides or theparties other
wise agree, the termination of a treaty under its provisions 
orinaccordancewitlrthepresentConvention^ 

(^) Releases the parties from any obligation further to 
perform the treaty^ 

(^) Does not affect any right, obligationor legal situation of 
theparties created through theexecution of the treaty prior 
to its termination. 

2.1f a State denounces or withdraws from a multilateral 
treaty,paragraph I applies in the relationsbetweenthat State 
and each of the other parties to the treaty from the date 
when suchdenunciationor withdrawal takes effect. 

35. At me first session, the Committee of theWhole 
had referred arricie 66 to the Draftmg Committee with 
only oneamendment, thatbyFrance (ABCONF.39B 
C.1BL.49). That amendment had beenwithdrawnat 
the second session and the Committee of theWhole, at 
its 86thmeeting, had approved inprinciple the text 
formulated by the International Law Commission. The 
DraftingCommitteehad accordingly confined itself to 
making some slight drafting changes in the French, 

^ For the adoption of art icled, see 2tst plenary meeting. 
7 See86thmeet ing,para. 19. 

Russian and Spanish versions of article 66, in accordance 
with rule 48 of the rules of procedure. 

Article 66 was approved.8 

The meeting rose at 5.20 p.m. 

For the adoption of article 66, see 23rd plenary meeting. 

ONE HUNDREDTH MEETING 

Wednesday, 23 April 1969, at 11 a.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Final clauses (including proposed new articles 76 
and 77) l 

1. The CHAIRMAN invited the Committee to consider 
proposals relating to the final clauses, including pro
posals for new articles to be numbered 76 and 77. 
2. As the proposed new article 76 submitted by the 
Spanish delegation (A/CONF.39/C.1/L.392) derived 
from that delegation's amendment to article 62 bis (A/ 
CONF.39/C.1/L.391) which had been withdrawn at 
the previous meeting, that proposal too might be 
regarded as withdrawn. 
3. The proposal by Switzerland (A/CONF.39/C.1/ 
L.250) for a new article 76 was still before the Commit
tee. 

4. Mr. NASCIMENTO в SILVA (Brazil) said that the 
proposal of which his delegation was a co-sponsor (A/ 
CONF.39/C.l/L.386/Rev.l) was based on the formula 
adopted in the Vienna Conventions of 1961 and 1963 
on Diplomatic and Consular Relations, with some 
changes necessitated by certain provisions in the future 
convention on the law of treaties. 

1 Proposals of a general character for the final clauses had 
been submitted by Brazil and the United Kingdom of Great 
Britain and Northern Ireland (A/CONF.39/C.l/L.386/Rev.l) 
and by Hungary, Poland, Romania and the Union of Soviet 
Socialist Republics (A/CONF.39/C.1/L.389 and Corr.l). 

Amendments to the proposal by Brazil and the United 
Kingdom of Great Britain and Northern Ireland had been 
submitted by Ghana and India (A/CONF.39/C.1/L.394) and 
'by Switzerland (A/CONF.39/C.1/L.396). 

Proposals for a new article 76 had been submitted by Swit
zerland (A/CONF.39/C.1/L.250) and by Spain (A/CONF.39/ 
C.1/L.392) (see 92nd meeting, para. 4). 

Proposals for a new article 77 had been submitted by 
Venezuela (A/CONF.39/C.1/L.399) and by Brazil, Chile, 
Kenya, Sweden and Tunisia (A/CONF.39/C.1/L.400). Amend
ments to the latter proposal had been submitted by Spain 
(A/CONF.39/C.1/L.401) and by Iran (A/CONF.39/C.1/L.402). 
Subsequently a further proposal (A/CONF.39/C.1/L.403) was 
submitted by Brazil, Chile, Iran, Kenya, Sweden, Tunisia and 
Venezuela. 
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5. The proposal by Hungary, Poland, Romania and the 
Soviet Union (ABCONF.39BC.1BL.389 and Corr.l) and 
the amendment byGhanaandIndia(ABCONF.39BC.lB 
L.394) might give rise to difficulties, since the Confer
ence had not yet taken any decision on the ^all 
States"formula. 
6. ArticleBof the proposal by Brazil and the United 
Kingdom was simple and precise,whereastheamend-
mentby Ghana and India was cumbersome and laid 
an unnecessary burden on the Austrian Ministry of 
Foreign Affairs. 
7.Theproposals relating to the finalclauses differed 
with regard to the number of instruments of ratification 
or accession needed for the entry into force of the 
convention. It would be remembered that in the con
ventions adopted at the Geneva Conference on the 
Law of the Sea in 1958 the figure of twenty-two 
instruments, representing one-thirdof the participating 
States, had been used. That number was not high 
enough now and forty-five seemed to be morerealistic. 
However, the thirty-five instruments proposed in the 
amendment by Ghana and India was also acceptable. 

8. On the other hand the number of instruments in the 
Swiss proposal (ABCONF.39BC.1BL.396) was too high, 
and if it was adopted there was reason to fear that the 
convention on the law of treaties would never come 
into force. 
9. Therewas no provisionon reservations inthe final 
clauses in the proposal by Brazil and the United 
Kingdom, since either they would be identical with the 
provisions already contained in the convention and 
thereforeunnecessary, or they wouldbe different and 
therefore contradictory. It would be recalled that 
articlel6(^) of the draft stipulated thatareservation 
must not beincompatiblewith the object andpurpose 
of the treaty. That was also the tenor of the advisory 
opinion of the International Court of Justice of 
28 Mayl951^on reservations to the Convention on the 
Prevention and Punishment of the Crime of Genocide. 

10. TheproposalbyBrazil andtheUnited Kingdom 
had no clause on notifications and the functions of 
depositaries. However, articleE of the proposal, on 
authentic texts, stated that the original of the convention 
^shallbedepositedwiththeSecretary-Generalof the 
UnitedNations". Likewise, articlesB andC stated 
that the instruments of ratification or accession were 
to be deposited with the Secretary-General of the United 
Nations. Article 71 and the following articles dealt 
with those matters in detail. 

11. His delegationwas opposed to the new article76. 
The Conference should keep to the formula adopted for 
theViennaConventionsof 1961 and 1963 on Diplo
matic and Consular Relations and provide for an 
optionalprotocol onthesettlement of disputes which 
could be accepted by everydelegation. 

12. What was known as theVienna formula had given 
good results and there was no reasonto abandon it. 

^.C.B. ^ ^ ^ 9 ^ , p. 1^. 

13. Mrs. BOKOR-SZEGO (Hungary) said that the 
amendment co-sponsored by her delegation (AB 
CONF.39BC.1BL.389 and Corr.l) followed one of the 
alternatives proposed in the Secretariat document on 
standardfinal clauses (ABCONF.39BL.1). The formula 
proposed in the amendment conformed to United 
Nationspractice andhadbeen adopted in four major 
treaties whichregulated various aspects of theuse of 
nuclear weapons and of the activities of States in outer 
space. 
14. Final clauses which allowed all States to participate 
in treaties had been drawn up in the League of Nations, 
andtheSecretary-General of theUnited Nations was 
the depositary of several conventions concludedunder 
the auspices of the League which had used that formula 
of participation by all States. 
15. The States which had drawn uptheNuclear Test 
BanTreaty and the Outer SpaceTreatyhad used the 
^allStates"formula, independently of the question of 
^ ^r^ or ^ ^ ^ recognition of States wishing to 
becomeparties to those treaties. The joint regulation 
of such fields of activity by treaty was inthe interests 
of all States,even in theabsence of normal permanent 
relations. 
16. AState could not seek toignoretheexistenceof 
other States which had an economic and political system 
basically different from its own. The regulation by 
treatyof certain aspectsoftheactivities of States was 
necessary to the international community. It would 
thereforebequiteillogicalandunjustifiednottogive 
all States the possibility of becoming parties to a 
convention regulating treatylaw. The rules governing 
the lawof treaties shouldbe applicable to all States 
which declared themselves prepared to accept them. The 
Hungarian delegation could not support the amendment 
by Brazil and the United Kingdom (ABCONF.39BC.1B 
L.386BRev.l); it refiectedapractice which discriminated 
against some socialist States,which was contrary to the 
sovereign equality of States and which paid no regard to 
the duty of States to co-operate internationally and 
develop friendly relations with each other. 

17. Her delegation might wish to revert atalater stage 
to the other amendments relating to the final clauses. 

18. Mr. KRISHNA RAO (India) said he hoped that 
the amendment of which his delegation was one of the 
sponsors (ABCONF.39BC.1BL.394) would come to be 
knownas^thenewVienna formula". The amend
ment left the old Vienna formula untouched but added 
toi tanewparagraphbasedontheformulausedfor 
the Moscow Treaty. The proposed new formula 
improved the old Vienna formula by adding new ingre
dients which cured its weaknesses. 
19. ThenewViennaformulatookfull account of the 
existing international situation. For many years, United 
Nations practice had been that if a majority of the 
Organization's Members did not recognizeaparticular 
entity as aState, that entity, evenif recognizedby a 
substantial minority,could notbecomeaparty tolaw-
making treaties. Until 1963, that position might have 
hadacertain logic, for tlrere appeared tobe no alter
native. That logic, however, had disappeared in 1963, 
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for it had been in that year, asaresult of the conclusion 
of the Nuclear Test Ban Treaty^ that the Moscow 
formula had been evolved, permitting entities which 
were not recognized as Statestobecomeparties to a 
set of very important conventions. By virtueof the 
system of three depositaries adopted under the Moscow 
formula,entities not generally recognizedwere able to 
become parties to the conventions in question,provided 
one of the three depositaries recognized them and 
acceptedtheir instruments of ratification or accession. 
The Moscow formula had thus createdanew situation. 
If an entity was entitled to become a party to one 
importantsetof conventions, that right should alsobe 
recognized in respect of another set of conventions 
codifying and developing the customary law of nations. 

20. The new Vienna formula would restore logic to the 
law and would strengthenits predecessors by uniting 
them in a form acceptable to allparties. The new 
formula extended the scope of the old Vienna formula 
and overcame certain difficulties raised by the Moscow 
formula. The latter, by providing for three deposi
taries, made it hard to ascertain at any particular 
moment the exact number of instruments of ratification 
or accession that hadbeen deposited. Moreover, the 
Moscow formula had done away with the excellent 
system of information evolved by the United Nations in 
respect of conventions for whichthe Secretary-General 
acted as depositary, and it would bealoss if the United 
Nations system were to be destroyed by the general 
adoptionof the Moscow formula asoriginallydrafted. 

21. In order to preserve the United Nations system, the 
amendment by Ghana and India provided for an initial 
depositary, the Government of Austria, and a final 
depositary, the Secretary-General of the United Nations. 
The initial depositary would accept signatures to the 
convention and,after the final date of signature,would 
transmit the signed original of the convention to the 
Secretary-General. The initial depositary would also 
receive,mthefirstinstance,instruments of ratification 
and accession and other notifications regarding the 
convention. Thus the Secretary-General would not be 
the person to whom instruments and notifications were 
directly addressed,which would be in accordance with 
the wishes of the majority of Member States of the 
UnitedNations. 

22. The sponsors of the amendment had taken the 
liberty of proposing the Austrian Government as the 
initialdepositarybecauseof thetraditionalroleof the 
host State as depositary,andasatoken of respect and 
affection for the country audits people. It was, of 
course, for the Austrian Government itself to state 
whether it would accept that responsibility. 
23. Part III of the amendment containedarevision of 
certain finalclauses inthe proposal byBrazilandthe 
United Kingdom so as tobring them intoaccord with 
the new Vienna formula. 

24. It was suggested intheproposalthat the number 
of mstruments of ratification or accession necessary for 
the entry mto force of the convention should be thirty-
five instead of forty-five. The traditionalnumber in 
codification conventions had been twenty-two; but that 

figure had been fixed many years ago and it was 
reasonable tothink mat it was insufficient, inview of 
the development of the international community. 
Forty-five, however, appearedto be too high a^number 
and might unduly delay the entry into force of the 
convention. Practice had shown that the entry into 
force of a convention was an important element in 
persuading States to become parties to multilateral 
conventions. His delegation, however, was prepared 
to adopt a flexible attitude towards the number of 
instruments necessary and would accept the majority 
decision on that point. 

25. Mr. BINDSCHEDLER (Switzerland) said that his 
delegation in principle supported the proposal by Brazil 
andthe UnitedKingdom (ABCONF.39BC.1BL.386B 
Rev.l), sinceitconsideredthat it would be proper to 
keep to what was known as theVienna formula. 

26. Switzerland had submitted an amendment (AB 
CONF.39BC.1BL.396) to that proposal to raise to sixty 
the number of ratifications needed before the convention 
on the law of treaties came into force. The convention 
would beone of themost important instruments that 
had ever existed and so should be ratified byas many 
States as possible. If it came into force with only 
twenty-two or thirty ratifications, it wouldnot carry 
the required weight. The convention was to represent, 
as itwere, the constitutionallaw of theintemational 
community. Theacceptedrulewasthataconstitutional 
law should be approved byamajority higher than that 
required for an ordinary instrument. It might be 
objected that the figure of sixty ratifications was 
arbitrary,but it represented more or less two-thirds of 
the participants in the Conference on the Law of 
Treaties. Switzerland had in fact simply adoptedthe 
two-thirds majority rule which was well knowninboth 
municipal and international law. It was the rule 
applied inthe General Assembly and inthe principal 
organs of other international organizationsandithad 
als^obeentherulefor the entry intoforce of certain 
multilateral conventions. Such amajority was there
fore justified. 

27. The Swiss delegation had submitted a proposal 
(ABCONF.39BC.lBL.250)at the first session for the 
insertion of a new article 76, for the settlement of 
disputes relating to the interpretation and application of 
the conventiononthelawof treaties. He would not 
revert in detail to the arguments advanced at the 
80thmeeting^bythe Chairman of the Swiss delegation, 
but he would lil̂ e to explain the difference between the 
new article 6 2 ^ a n d the new article76 he was pro
posing^ article 62 ^ related to possible disputes in 
connexion with treaties other than the convention on the 
law of treaties for reasons arising out of the application 
of PartVof that convention,whereas the new article 76 
dealt with disputes relating to the convention on the 
law of treaties itself. The interpretation and application 
of the provisions of the convention might well give rise 
to disputes, for not all of those provisions were entirely 
lucid, as witness the chapter on reservations. 

^Paras.60-6^. 
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28. Some delegations based their argument against the 
new article 76 on the obligation to respect State 
sovereignty. But State sovereignty suffered no impair
ment when States accepted legal obligations and gave 
even very extended jurisdiction to international organs 
on a basis of complete reciprocity and equality. And 
those conditions were most certainly fulfilled by the 
classic procedures of international adjudication. 
29. Such procedures were of great value to small 
countries and to weak States. A specific illustration 
was the fact that after the end of the Second World 
War Switzerland had had a legal dispute with the 
United States concerning property which the United 
States considered to be enemy property. After the 
United States had refused for more than ten years to 
negotiate, Switzerland had taken the dispute to the Inter
national Court of Justice. It had lost on technical 
grounds, since domestic remedies had not been 
exhausted; but the effect of the Court's judgement had 
been to enable negotiations to begin at last, and the two 
Governments had reached an amicable solution. 
Without resort to the Court, Switzerland would certainly 
not have been able to induce the United States to come 
to the negotiating table. He could not understand why 
certain delegations maintained that international adju
dication served only the interests of the group of 
Western States; it indubitably served only the interests 
of the entire international community. 

30. Manifestly, a codification of law remained incom
plete in the absence of some machinery for its applica
tion. The letter of legal texts was not enough; the 
courts must give them practical expression, define them 
and develop them, and the adaptation should in the 
case in point be uniform and all-embracing, in the 
interest of the international community. That was a 
decisive consideration in favour of a jurisdiction that 
was empowered to watch over the application of the 
convention on the law of treaties. 

31. The Swiss proposal (A/CONF.39/C.1/L.250) 
provided for the jurisdiction of the International Court 
of Justice, but paragraph 3 gave the parties the option 
pf agreeing to adopt a conciliation procedure before 
resorting to the International Court. Such provisions 
were fully accepted and were based on the first three 
articles.of the optional protocols annexed to the codi
fication conventions so far adopted. They also took 
into account the rule stated in Article 36(3) of the 
United Nations Charter. 

32. His delegation recognized that international juris
prudence was not at the present time very favourably 
regarded, but there were certain encouraging precedents: 
several conventions, including the Convention on the 
Prevention and Punishment of the Crime of Genocide,4 

the Supplementary Convention on the Abolition of 
Slavery,5 the International Convention on the Elimina
tion of All Forms of Racial Discrimination 6 and the 

4 United Nations, Treaty Series, vol. 78, p. 277. 
5 United Nations, Treaty Series, vol. 266, p. 40. 
6 For text, see General Assembly resolution 2106 (XX), 

annex. 

Convention on Transit Trade of Land-Locked States 7 

provided for compulsory arbitration procedures in the 
event of disputes. Article 37 of the Constitution of 
the International Labour Organisation also provided for 
the compulsory jurisdiction of the International Court 
of Justice. 
33. Switzerland itself had concluded bilateral conven
tions on arbitration and compulsory adjudication with 
a large number of countries; they had been signed not' 
only with countries in the Western group but also with 
many countries in Africa, Asia and Latin America, 
and that trend towards compulsory arbitration was 
gratifying. The Swiss proposal, therefore, was in no 
way revolutionary, and it was to be hoped that all 
participants in the Conference would adopt it. 

34. Mr. ZEMANEK (Austria) said that the Austrian 
Government was prepared, if necessary, to fulfil the 
functions entrusted to it under the proposal by Brazil 
and the United Kingdom (A/CONF.39/C.1/L.386/ 
Rev.l), the proposal by Hungary, Poland, Romania and 
the USSR (A/CONF.39/C.1/L.389 and Corr.l) and 
the amendment by Ghana and India (A/CONF.39/C.1/ 
L.394). 

35. Mr. SINCLAIR (United Kingdom), speaking as 
the co-sponsor of the proposal introduced by the Bra
zilian representative (A/CONF.39/C.l/L.386/Rev.l), 
said that the Vienna formula contained in article A of 
the proposed final clauses was the same as that adopted 
in 1961 for the Vienna Convention on Diplomatic 
Relations and in 1963 for the Vienna Convention on 
Consular Relations. It was substantially the same as 
the participation articles in each of the four Geneva 
Conventions on the Law of the Sea. The Secretariat 
itself had enumerated several other examples of similar 
provisions.8 The overwhelming weight of precedent 
and practice definitely favoured the adoption of the 
Vienna formula. 

36. The question of participation in general multilateral 
treaties had been discussed at considerable length in 
connexion with article 5 bis. Without going back over 
the arguments already put forward, he wished to point 
out that the Vienna formula was not discriminatory, 
because any State or entity which did not fall into one 
of the categories specified in the first part of article A 
could seek an invitation from the General Assembly, 
which was the most appropriate body to determine which 
entities of doubtful status could participate in multi
lateral conventions such as the convention on the law 
of treaties. Apart from the four cases referred to by 
the Lebanese representative at the 91st meeting,9 there 
were other entities which had advanced highly disputed 
claims to statehood. His delegation thought that the 
Vienna formula was the best way to settle such problems. 
37. With regard to article D, the United Kingdom 
favoured the adoption of forty-five as the number of 
instruments of ratification or accession needed to bring 

7 United Nations, Treaty Series, vol. 597, p. 42. 
8 See document A/CONF.39/L.1, section A, alternative I, 

footnote. 
9 Para. 2. 
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the convention into force. In view of the increase in 
the number of States in the world since 1963, the 
figure adopted in the two Vienna Conventions was 
clearly inappropriate. More significantly, the greater 
importance of the convention oh the law of treaties for 
the codification and development of international law 
required that it should enter into force only with the 
support of â good number of States. Forty-five was 
in arty event not a very high figure; the entry into force 
of the 1961 Single Convention on Narcotic Drugs10 

required forty ratifications and the Treaty on the Non-
Proliferation of Nuclear Weapons n forty-three. 
38. There was also the important consideration of the 
transitional position. In the future, the majority of the 
countries participating in a conference convened to adopt 
a convention might not be bound by the convention on 
the law of treaties, although a minority could be so 
bound as between themselves. There was no way of 
averting that situation,,but its effects would be lessened 
if the States bound by the convention on the law of 
treaties were not a small minority but a substantial 
minority, or even better a majority. The figure of 
forty-five was slightly less than one-third of the States 
invited to the Conference and just over one-third of 
the States Members of the United Nations. 
39. Several speakers had touched on the question of 
reservations at the earlier stages of the Committee's 
work. The Clauses proposed by Brazil and the United 
Kingdom contained no provision on that subject because 
it was not really possible to settle the reservations issue 
until it was more or less known what the final shape 
of the convention would be. The effect of having no 
provision could be that the régime laid down in 
articles 16 to 20 might be applied. However, problems 
were bound to arise with regard to reservations to the 
convention, particularly in respect of the substantive 
and procedural provisions of Part V. The United 
Kingdom delegation would wish to know the views of 
other delegations on the question before adopting a final 
position. 
40л With regard to article E, which concerned the 
depositary, Brazil and the United Kingdom had decided 
against including a provision along the lines tentatively 
suggested in section F of the Secretariat document (A/ 
CONF.39/L.1) in order to preclude the possible argu
ment that because articles 71 and 72 of the convention 
were expressly mentioned in the depositary clause, other 
provisions of the convention were not applicable to the 
convention itself. He was thinking of provisions such 
as many of those in Part II or Part III. The inclusion 
of an express reference to articles 71 and 72 might give 
rise to arguments of an e contrario nature. Moreover, 
the convention contained other articles, for instance 
article 74, which imposed tasks on the depositary. 
41. Nor had Brazil and the United Kingdom included a 
provision concerning the revision of the convention, but 
should the case arise, article 36 of the convention itself 
should be applied. 

1 0 United Nations, Treaty Series, vol. 520, p. 204. 
1 1 For text, see General Assembly resolution 2373 (ХХП), 

annex. 

42. He might wish to speak at a later stage on the 
other proposals which had been submitted. 

43. Mr. KOULICHEV (Bulgaria) said that most of the 
problems raised by the final clauses were of a purely 
practical kind and their solution was not likely to give 
rise to disputes. Moreover, they had been dealt with 
in virtually similar ways in the two main proposals 
before the Committee of the Whole (A/CONF.39/C.1/ 
L.386/Rev.l and L.389 and Corr.l). 
44. The only question on which the two proposals 
differed widely was the participation of States in the 
convention on the law of treaties: the proposal by 
Brazil and the United Kingdom adhered to the so-called 
Vienna formula, which limited participation to four or 
five clearly defined categories of States and closed the 
door to any States not falling into one of those cate
gories. It was common knowledge that the formula 
in question was currently directed against certain 
socialist States, and there was nothing to preclude its 
being used against other States as well in the future. 
45. Hungary, Poland, Romania and the USSR, on the 
other hand, by proposing that the convention should 
be " open for signature by all States ", ruled out any 
possible discrimination and enabled all to participate 
in the instrument of universal co-operation which the 
convention on the law of treaties was intended to be. 
46. The question of universality had been discussed at 
great length in connexion with article 5 bis. In that 
connexion many delegations, while opposing the inclu
sion of article 5 bis because they did not want to 
sign a blank cheque, had nevertheless declared their 
support for the principle of universality and expressed 
the hope that the largest possible number of States 
would praticipate in general multilateral treaties. The 
convention on the law of treaties would actually enable 
all those participating in the Conference to demonstrate 
how far they were prepared to translate their theories 
into action. For there was no doubt that a convention 
which aimed at codifying and developing the law of 
treaties was, by its very nature and object, intended to 
be universal. Treaty law was of crucial importance 
for contractual relations, and thus for collaboration 
between States, and iü was therefore in the inter
national community's interests that all States should 
accede to the convention which codified that law. That 
would only be possible if it was open without the slight
est discrimination to all States wishing to participate 
in it. 

47. With those considerations in mind, his delegation 
supported the four-State proposal (A/CONF.39/C.1/ 
L.389 and Corr.l). It could not accept the proposal 
by Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l) as it stood, owing to the restrictive and 
discriminatory purport of articles A and C, but it would 
support it if it was amended as proposed by Ghana and 
India (A/CONF.39/C.1/L.394). 
48. The question of participation in the convention 
apart, the two main proposals had many points in 
common. His delegation agreed with their sponsors 
that the final clauses should not include provisions on 
reservations, revision or the functions of the depositary, 
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whichwerecoveredby articles 16 to20 , 37, and72 
and 73 of the convention respectively. 
49. With regardtothesettlementof disputes arising 
fromthe application and interpretationof the conven
tion, his delegation categoricallyopposed the inclusion 
of article 76 as proposed^by Switzerland (ABCONF.39B 
C.1BL.250), for reasons which it would explain subse
quently.^ 
50. In conclusion, he wished to makeapurely drafting 
comment: the proposal by Brazil and the United 
Kingdom (ABCONF.39BC.lBL.386BRev.l) and the 
amendmentby Ghana and India(ABCONF.39BC.IB 
L.394)explicitlyreferredtotheInternational Atomic 
Energy Agency. Perhaps, in order to simplify the text, 
use could be made of the formula employed in most of 
the other codificationconventions, in whichthe term 
^specialized agencies" was interpreted broadly as 
covering the Agency. 

51. Mr. GROEPPER (Federal Republic of Germany) 
said that an accessionformula similar to that inthe 
earlier Vienna codificationconventions and now cus
tomary in UnitedNations practice— the formula known 
as the ^ United Nations"or^Vienna"formula— 
should be included in the convention on the law of 
treaties. By permittingunilateral accession by all States 
Members of the UnitedNations or of any of the special
ized agenciesandby permitting inadditiontheparti-
cipation of any other State invited by the General 
AssemblyoftheUnitedNations,the formula ensured 
the applicationof theprinciple of universality, since, 
as hadbeenpointedout during the debate on article 
5 ^ , the convention would thus be open to all countries 
whichwere uncontested membersof the community of 
States and to territorial entities whose participation was 
desired by the majority of States. The formula there
fore tookaccount of thereahties of international life 
and, inparticular, of theuncertainty inherent inthe 
notionof State, andatthesametimeitmitigatedthe 
disadvantages which might arise from formulas per
mitting the unilateral accession of any entity which 
called itself a State. His delegation accordingly sup
ported the proposal by Brazil and the United Kingdom 
(ABCONF.39BC.lBL.386BRevl). 

52. On the other hand, the Federal Republic of Germa
ny could not accept the proposal byHungary, Poland, 
Romania and the USSR (ABCONF.39BC.1BL.389 and 
Corr.l) since it made provision for the inclusion in the 
convention of what had become known as the ^all 
States" formula. That formula would not only put 
obstaclesmthewayoftheapplicationof the conven
tion, but would also conflict with article 1 of the 
convention itself, which stipulatedthattheconvention 
appliedtointernationalagreementsconcludedbetween 
States. An entity which enjoyed certain attributes of a 
States,but was not in fact recognized asaState, could 
not be considered in law asaState and could not claim 
to be treated as such, even if it alleged that it possessed 
the requisite legal personality within the meaning of 
sovereign State in internationallaw. Furthermore, none 

^ See I03rd meeting, paras. 4^-51. 

of the great codification treaties and none of the cons
tituent instruments of themain international organiza
tions had so far included the^allStates"formula, for 
the simple reason that the notion of State was not 
clearly defined in international law as it existed at 
present. 

53. Moreover, the adoption of the ^all States"for-
mula had highly political implications owing to the exist-
enceof severalentities whichafewcountriesclaimed 
to be States, but which in the view of the great majority 
did not have that status. That problem had existed 
foralong time and its solution could not and should not 
be sought withinthe context of acodificationconven-
tion. 

54. The Federal Republic of Germany could not accept 
the amendment submitted by Ghana and India (AB 
CONF.39BC.1BL.394) to the proposal by Brazil and the 
United Kingdom for several reasons. 
55. First,the effect of theamendmentwasto convert 
the^Vienna"formulaintoan^allStates"formula, 
since the two treaties which, under the amendment, 
would permit parties tothemtoaccedetothe conven
tion on the law of treatiescontainedan^all States" 
clause. Aterritorial entity whose status asaState was 
contestedmighttherebyevadethetestof a v o t e i n a n 
assembly representative of the international community, 
as provided for in theVierma formula, because it would 
simply have to apply to one of the three co-depositaries 
ofthe 1963 Nuclear TestBan Treaty orthe 1966 Outer 
SpaceTreaty in order to seek admission tothe treaty. 
Such substitution of the decision of the General Assem-
blyoftheUnited Nations, as provided intheVierma 
formula,by the decision of one of the three co-deposi
taries of thetwo treaties referred to seemedinappro-
priate. 

56. Secondly,itmight well be asked whether the amend
ment did in fact make for universality,as its sponsors 
maintained. Of the entities whose status was contested 
and which had signed one of the two treaties mentioned 
inthe amendment or deposited their instrument of rati
fication or accession, only the so-calledGerman Demo-
craticRepubhchad signed and ratified, and it would 
therefore be the only entity to profit fromthe amend
ment. Without going into detail onamatter which was 
not within the Conference's competence, he felt bound 
to stress that, in that sense,the amendment by Ghana 
and India was ofahighly political nature. 
57. Thirdly, contrary towhatwasmaintainedby the 
sponsors of the amendment and by severalother dele
gations, the fact that an^allStates"formula had been 
adoptedin the two treaties mentioned inthe amend
ment and the fact that those two treaties would be 
governed by the convention on the law of treaties could 
not lend any support to the idea of opening the conven
tion on the law of treaties to any entitywhichhad availed 
itself of the possibility of accedingunilaterallyto the two 
treaties in question. Those treaties dealt with very 
special questions and for that very reason and because 
of what had led to their adoption,were exceptions. In 
those two treaties the accessionformula hadresulted 
fromapoliticalcompromisebetweenthetwogreatest 
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worldPowers, whichmoreover were the States most 
directly concerned by the treaties. The idea that those 
two treatiesshouldbe opentoentities which,itwas 
true, were not wholly extraneoustointemational law, 
but were not on that account States, had been accepted 
with those factsmmind. But that was no reason for 
repeating in the convention on the law of treaties,which 
was intended to applyonlytotreatiesbetween States, 
an accession formula devised for specialcircumstances 
which did not apply to that convention. 
58. He would, if necessary, speak again onthefinal 
clauses. 

59. Mr. KORCHAK (Ukrainian Soviet Socialist Repu 
blic) said that, in his view, it was necessary toask for 
whom and for what purpose the conventionwasbeing 
drafted. The convention must take into account exist
ing norms of international law as well as state practice. 
It was not enough to codify existingnorms; account 
must alsobetakenof the progressive trendsbecoming 
apparent in international relations. It was necessary in 
draftmgtheconvenriontothinkof thefuture andto 
bear inmind the important role it was called o n t o 
fill. Andthatrolewasdependentonthenumberof 
States which might accede to it or would be entitled to 
accedetoit. 1̂  all States wereabletoparticipate in 
general multilateraltreaties, the convention wouldbe 
of greatimportance both in practice and in principle. It 
was on the basis of those considerations that the ques
tion mustbe decided whether theproposedtext was 
ableto cope with the tasks facing the world at the 
present time. The right of States to participate in 
general multilateralagreementsderivedfromthe prin
ciple of thesovereignequality of allStates, andone 
of the basic principles of existing international law was 
universality. Thoseprinciplesmustbe appliedto all 
States, and no State could prevent their implementation 
in respect of another State. Inviewofthefactthatthe 
proposal by Brazil and the United Kingdom (AB 
CONF.39BC.IBL.386BRev.l) was based on the Vienna 
formula andthus violated those principles, his delega
tion could not support it. On the other hand, it would 
support the four-State proposal (ABCONF.39BC.IB 
L.389 and Corr.l) and the Swiss amendment (AB 
CONF.39BC.LBL.396). 

60. Mr. KHLESTOV (Union of Soviet Socialist Repu-
blics),speakingonapointof order,saidhefoundit 
regrettable that in the course of his statement the repre
sentative of the Federal Republic of Germany had used 
the expression ^the so-called German Democratic 
Republic" Whatever the leaders in Bonn might 
think, the country in question existed as a sovereign 
State. Inameeting as important as the present Confe
rence, every delegation should use the appropriate 
designation when expressing its views onaState. 

6LMr.^ASSEEN (Iraq) said that, in the case of the 
convention on the law of treaties, there were many argu
ments in favour of the principle of universality^ It was 
a codification convention, and inthe interests of the 
international community conventions of that nature 
should be universally ratified and apphed. It was true 
that for some codificationconventions the principle of 

universalityhad not been accepted,but the convention 
now under consideration regulated questions which 
mightbeclassedas^constitutional"in international 
juridicalterms. The future of the codification and of 
the progressive development of international law 
dependedonthat convention, sincetreatieswereas a 
rule the instruments through which codification and 
progressive development tookplace; consequently the 
universal character of the convention on the law of 
treaties must be recognized. Again, the convention not 
only provided for rights of which certain States might in 
particular circumstances be deprived; it also established 
obligations which it was desirable and essential to 
impose on all States throughout the world. His delega
tion could therefore not accept theVienna formula and 
supportedthe^allStates"formula. Inviewof the 
arguments advanced during the debate, based on certain 
practical difficulties, if the general formula was not 
approved, his delegation would support the amendment 
submitted by India and Ghana (ABCONF.39BC.1B 
L.394). That formula would to some extent fill in the 
gaps in theVienna formula and would at the same time 
make for the solution of the difficulties mentioned 
during the discussion. 

62. With regard to the number of ratifications or acces
sions needed for the entry into force of the convention, 
his delegation supported the proposal in the amend-
mentby India and Ghana. Thefigure of thirty-five 
was acceptable;thatnumber of ratifications wasper-
fectly adequate. 
63. The majority of the rules stated in the convention 
already formedpart of positive lawand it wasbetter 
not to place toomany obstacles in the way of their 
application as treaty rules by requiring too large a 
number of ratifications. His delegation could not 
support either the figure of forty-five proposed by Brazil 
and the United Kingdom, or the figure of sixty in the 
Swiss amendment. 

64. Mr.CARMONA (Venezuela) said he wished to 
explain why his delegation had decided to submit a 
proposal foranewarticle77conceming the apphca-
tion of the convention inpoint of time (ABCONF.39B 
C.1BL.399). Theconventioncontained various kinds 
of provisions. Thoseinarticles 49, 50 and 61, for 
example, codified established principles which had great 
legal weight,even if the convention did not enter into 
force. On the other hand, the convention also con
tained new provisions whichdid not alwaysrepresent 
progress, for example articles 10 and 11, the provisions 
of whichrancounter to the generally acceptedrules 
of international law; it was hardtoknowhow States 
would react to them. Articles^46 and 47,which dealt 
withfraudandthecorruptionof arepresentativeof a 
State,mtroducedafundamentalchangefromprevious 
practice. States should therefore re-examine the matter 
inorder to establish their finalattitudetothe conven
tion. Article 53 dealt with the denunciation of treaties. 
The traditional principle in international law was thata 
State was free to denounce a treaty which did not 
prohibit denunciation or which was not inherently per
manent. Article 531aiddownthe opposite principle, 
thatatreaty could not be denounced unless it provided 
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for denunciation. The Conference was therefore being 
asked to accept a new principle of law which would 
compel States to include a previously implicit denun
ciation clause in their treaties. Article 57 also laid 
down new provisions concerning the right of a State to 
invoke a breach of a treaty as a ground for its termi
nation. 
65. In view of the changes made in established rules of 
law and of the differences of opinion on the questions 
of arbitration and universality, it seemed essential, if the 
largest possible number of accessions was to be ensured, 
to state clearly and precisely that the provisions of the 
convention would apply only to treaties signed in the 
future. Some delegations considered that article 24, 
on non-retroactivity, provided an adequate solution to 
the problem, but there were many cases not covered 
by its provisions, since some situations lasted indefi
nitely or had not ceased to exist. The article was there
fore ambiguous and eminent jurists had already gone 
into the matter very thoroughly. The Venezuelan dele
gation was proposing a simple and clear formula which 
might help a greater number of States to accede to the 
convention. 

The meeting rose at 12.55 p.m. 

ONE HUNDRED AND FIRST MEETING 

Wednesday, 23 April 1969, at 3.25 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Final clauses (including proposed new articles 76 
and 77) (continued) 

1. Mr. BRAZIL (Australia) said that on the question 
of participation his delegation would support the joint 
proposal by Brazil and the United Kingdom (A/ 
CONF.39/C.l/L.386/Rev.l). The Vienna clause, 
which had been used in previous codification conven
tions, should be applied in the present case also, as 
provided in article A of the joint proposal. 
2. The unique character of the convention should be 
borne in mind when a decision was taken on the number 
of instruments required for the purpose of bringing the 
convention into force. It was a convention that had 
an almost constitutional significance in that it laid down 
the basic rules that would govern the procedural aspects 
of treaty relations as well as the question of the essen
tial validity of treaties that were negotiated. Possible 
difficulties might arise if a number of States did not 
become parties to the convention. There was also the 
possibility of transitional problems, for instance on 
reservations, as the convention began to come into force 
for some States whereas other States had not yet become 
parties. 

3. In the view of his delegation, the convention should 
not come into force until a significant part of the inter
national community had indicated its acceptance of the 
code laid down in the convention. Australia would 
therefore favour the Swiss amendment (A/CONF.39/ 
C.1/L.396) which provided for the entry into force of 
the convention following the deposit of the sixtieth 
instrument of ratification or accession. Should that 
amendment not be adopted by the Committee, the Aus
tralian delegation would support the joint proposal by 
Brazil and the United Kingdom under which forty-five 
instruments of ratification or accession would be required 
for the convention to enter into force. 

4. In the matter of reservations to the convention, 
two courses of action were open. One was to include 
no provision at all on reservations, in which case the 
residual rules laid down in articles 16 to 20 would 
apply. The other was to take the opposite course of 
prohibiting all reservations, having regard to the basic 
nature of the convention, or at least to prohibit reser
vations to any portion of Part V. 
5. The Australian delegation was unable to take a final 
position on that important question at the present stage. 
If, for example, the Conference were to adopt the resi
dual rules contained in articles 16 to 20, the result 
would be to apply to the convention the flexible system 
of reservations contained in those articles. Serious 
thought should be given to the question whether, on 
balance, that would be the best solution in the case of 
a convention intended to lay down the essential frame
work within which States would in future enter into 
treaty relations. 
6. With respect to the question of non-retroactivity, the 
Australian delegation preferred the more balanced and 
precise statement of that principle in the five-State 
proposal (A/CONF.39/C. 1/L.400) to the simpler clause 
contained in the Venezuelan proposal (A/CONF.39/ 
C.1/L.399). 

7. Mr. KUDRYAVTSEV (Byelorussian Soviet Socialist 
Repubhc) said that the question before the Conference 
was whether it wished the rules laid down in the con
vention which was to govern treaty relations between 
States to be applied by everyone; if so, accession to the 
convention should be open to any State wishing to 
become a party to it. Only in that way would the 
convention serve the interests of the international com
munity. A difficult situation would arise if some States 
were debarred from participation. 
8. The western countries were discriminating against 
some of the socialist States by wishing to exclude 
them from the convention. It was hard to say at the 
present stage how many States would be debarred from 
participation in the convention in the future and what 
new States which might emerge from the struggle for 
national liberation would be subjected to political dis
crimination by the western Powers. The number of 
States thus debarred from the convention could not be 
predicted at the present stage. They would have 
nothing on which to base their treaty relations if they 
were not allowed to accede to the convention. An 
awkward situation might arise if a State now opposed 
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totheprincipleof universality subsequently wishedto 
concludeatreatywithaState excluded from accession 
to the convention. 
9. There was still time for the Conference to be guided 
by reason. The Byelorussian delegation appealed to 
it, in the interests of order, justice,and respect for the 
rights of sovereign States, to allow all States wishing 
to accede to the convention to do so. 

10. Mr. PHAM-HUY-TY (Republic of Viet-Nam) said 
that his delegation's objections to thecal! States"for-
mula had already been explained in connexion with 
article 5 ^ ; they applied equally to the four-State 
proposal (A/CONF.39/C.1/L.389 and Corr.l). On 
the other hand, his delegation would support the^Uni-
ted Nations clause" contained in the joint proposal 
by Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l). The Vienna formula did not run 
counter to the principle of universahty; on the contrary, 
it ensured aproper and equitable applicationof that 
principle. 

11. Toallowaterritorialentity whose status was dis
puted to becomeaparty to the convention might prevent 
other States whose participation was desirable from 
acceding to it. Some representatives who supported 
the ^allStates"formulahadarguedthat without it 
asmall group of countries might preventawider parti
cipation in the convention. That was not true, for 
how couldasmall group of countries do that when the 
decision as to which States should be invited to accede 
to the convention wasamatter in the final instance for 
the majority of the States in the United Nations General 
Assembly,the supreme international forum7 

12.Mr.YU(Republic of Korea) said that since the 
ConferencehadbeenconvenedunderUnited Nations 
auspices toadoptaconventiononthelawof treaties, 
thefinalclauses of the conventionshouldconformto 
United Nations practice. His delegation accordingly 
supported the United Nations formula proposed by 
Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l),which dealt adequately with the question 
of theehgibility of States to sign and accede to the 
convention. 

13. On the other hand the four-State proposal (A/ 
CONF.39/C.1/L.389 and Corr.l) and the amendment 
by Ghana and!ndia(A/CONF.39/C.l/L.394), both of 
which contained the ^all States" formula, were 
unacceptable to his delegation. Serious difficulties 
would arise if any and every pohtical entity was allowed 
to accede to the convention. There was no interna
tional body competent to determine objectively whether 
agiven political entity was in factaState, so the deci
sion shouldbe left totheprincipalpohticalorganof 
theUnited Nations. On the question of the nñmmum 
numberof accessions requiredtobring the convention 
intoforce, hewishedto reservehis delegation'sposi-
tion. 

14. Mr. ALVAREZ TABIC (Cuba) said that he 
wished to state his delegation's position on the final 
clauses,particularlyarticleA. It was that, in view of 
its nature and importance, theconventiononthelaw 

of treaties must be opentoall States wishing to par
ticipate init, without discrimination. Unqualified recog-
nitionof the principle of universality was fundamental 
for the progressive development of international law 
and to keep it in touch with reality. It would accord
ingly be anachronistic to maintain formulas which 
were no longer in keeping with the present state of the 
international community. TheVienna formula did not 
constitute thelastwordonthemuch-discussed ques-
tionof participation in multilateraltreaties of interest 
to mankind asawhole. NewStateshademergedin 
international relations and it would be both absurd and 
unjust toadmit some and to exclude others merelyon 
political grounds, and because they were socialist States. 
To try to retain rigid and unrealistic formulas and give 
themthe status of norms conflictedwiththedynamic 
character of legal rules,which emerged, developed and 
changed continually inconsonance with varying condi
tions. No legal formula could be vahd for all time. 

15. His delegation could not therefore accept articleA 
in the proposal by Brazil and the United Kingdom (A/ 
CONF.39/C.l/L.386/Rev.l) which flew in the face of 
international reahty. Ontheotherhand, it supported 
the four-State proposal(A/CONF.39/C.l/L.389and 
Corr.l) which was in conformity with the present state 
of international treaty relations. The amendment by 
Ghana and India (A/CONF.39/C.l/L.394)had the 
merit of broadening the scopeof the Vienna formula 
and represented a step forward towards unqualified 
recognition of the principle of universality. His delega
tion was thereforepreparedtovotein favour of that 
amendment if the just cause of full universality did not 
prevail. 

16. Mr. WARIOBA (United Repubhc of Tanzania) 
saidthat adoptionof aso-called^allStates"clause 
would not dramatically alter relationsbetweenStates. 
Some delegations appeared tothink that it would lead 
to an attempt by all the States excluded by theVienna 
formulatojointheconvention,but that would not be 
so. Experience had demonstrated that the States which 
itwas sought to exclude under theVienna formula were 
not anxiously waiting at the gate and that there would 
be no concerted rush to accede to the convention. 

17. There were already two treaties in which thecal ! 
States"formula had been adopted and he trusted that 
the trend would continue. It appeared illogical to 
allow States to participate in certain selected treaties 
andatthesametimetoobjecttotheadoptionof an 
^all States" formula in a convention which would 
govemrelationships in an all States treaty. Delega
tions were of course awareof the real motives which 
had led to the opening to participation by all States of 
the Nuclear Test Ban Treaty and the Outer Space 
Treaty and there was no need to point out that some of 
the strongest opponents of the^allStates"formula 
werethestaunchest advocatesof thesameformulain 
the case of theTestBanTreaty and the Outer Space 
Treaty. 

18. TheamendmentbyGhanaandlndia (A/CONF.39/ 
C.1/L.394) was the perfect answer to those who feared 
that the ^all States"formula wouldlead to claims 
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by entities whose statehood was in dispute. If the 
argument was that an^allStates"formula was likely 
to bringin disputed entities, how could the position 
under the Nuclear Test Ban Treaty and the Outer Space 
Treaty be explained^ 
19. It had been suggested that thecal! States"formula 
raised the questionofarticle5 ^ b u t , whilethetwo 
issues were related,article5^wasbroader in scope. 
20. Hisdelegationwouldhave wished to support the 
proposal by Hungary, Poland, Romania and theUnion 
of Soviet Socialist Republics (A/CONF.39/C.1/L.389 
and Corr.l), but since general support for that proposal 
appeared to be lacking, it wouldsupport insteadthe 
amendmentby Ghana and India. 
21. On the question of the number of ratifications 
necessary to bring the convention into force, his delega
tion supported the proposal madeinthe amendment by 
Ghana and India of thirty-five ratifications. Thirty-
fivewas roughly onethirdoftheStates attending the 
Conference, whichappeared a suitable number. His 
delegation was entirely opposed to the Swiss amendment 
(A/CONF.39/C.I/L.396) since the convention was so 
important that it wouldbeundesirabletowait for its 
entry into force until so largeanumber had ratified it. 

22. He would explain his delegation's views on the ques
tion of reservations and non-retroactivity at a later 
stage. 

23. Mr. PINTO (Ceylon) said that his delegation had 
been a sponsor of article 5 ^ and would therefore 
Support the proposal by Hungary,Poland, Romania and 
the Union of soviet Socialist Republics (A/CONF.39/ 
C.1/L.389 and Corr.l). Any gaps in that proposal 
were of a technical character only, and gave rise to 
no difficulties. 

24.TheamendmentbyGhanaandIndia (A/CONF.39/ 
C.1/L.394) combined what had been called theVienna 
formula with the unusualdevice of opening the con
vention to parties to two other recently concluded inter
national treaties. At that stage, the implications of the 
proposalwere not entirelyclear,particularly in respect 
of the operation of the new sub-paragraph (^) to be 
inserted in paragraph 1. That sub-paragraph would 
open the convention to parties to theTestBanTreaty 
or the Outer SpaceTreaty. It therefore appeared that 
certainmembers of the international community who 
wished to accede to the convention on the law of treaties 
would first havetobecomepartiesto oneorother of 
those treaties, which had little in common with the 
subject-matter of the law of treaties. His delegation 
wasnot attractedbythattechniqueanddidnotcon-
sider the precondition of accession to those treaties 
warranted. The two treaties in question both contained 
theso-called^allStates"formula. What his delega
tion would like to see was the incorporation ofastraight-
forward^allStates"clauseinthe convention. The 
amendment by Ghana and India did not go far enough, 
and his delegation would reserve its position on it. 

25. HehadnotyetreachedaconclusionontheSwiss 
proposal for an article76(A/CONF.39/C.l/L.250), 
which would give compulsory jurisdiction to thelnter-

national Court of Justice. His Government did not 
share the current disenchantment with the principal 
judicialorganoftheUnited Nations; it had been cri
tical of some of the Court's recent decisions but it did 
not believe in condemning or abandoning the Court. 
His delegation's doubts concerning the proposed arti-
cle76 were related not tothe mentionof thelnterna-
tional Court but to the scope of the provisions of arti
cle 76 and its relationship with a possible new 
article 62 ^ . Whether or not the application of 
article 76 was limited to disputes falling outside the 
scope of article 6 2 ^ , questions of extraordinary com
plexity would arise as a result of their possibleover-
lapping. It appeared thatadispute arising out of the 
applicationof an articlein Part Vof the convention, 
which would have to be dealt with under article 6 2 ^ , 
might itself beadispute to which the procedures under 
article 76 would apply. Which set of procedures would 
thenbeapplicable7 Was article76 a ^ h i g h e r " p r o -
cedure, sinceit couldencompass the interpretationof 
article 62 ^ 7 

26. His delegation had always maintained that the pro
visions of the convention should be prospective, not 
retrospective, intheir application, and consequently it 
had considerable sympathy with the Venezuelanpro-
posal (A/CONF.39/C.1/L.399). Though the prin
ciple of non-retroactivity of treaties was widely,even if 
not universally, accepted, aprovisionalongthoselines 
was necessary,not merely to give expression to the prin-
ciple,but also to clarify the manner in which it was to 
apply. TheVenezuelanproposal, however, seemed to 
limit application of the convention to ^treaties con
cluded in the future ". Inhisdelegation'sview,that 
was too vague an expression. It should be stated that 
the convention applied only to treaties adopted, in other 
words whose texts were established, after the entry into 
force of the convention. Every effort must be made 
to avoid a situation where atreaty hadparties some 
of whichconsideredthemselvesbound, with respect to 
it, by the terms of the convention, while others did 
not. At least suchaprovision should be qualified bya 
statement tothe effect that nothing inthe article pre
vented Statesfrom applying the provisionsof the con
vention toearliertreatiesbyagreementbetweenthem, 
nor prejudiced the application of the rules of customary 
law to which the convention sought togive expression. 

27. In that respect the five-State proposal (A/ 
CONF.39/C.1/L.400) was much more satisfactory, but 
i t toolackedan essentialprecisionin that it referred 
to the date of conclusion of treaties. It would be better 
to speak of the date of the adoptionor of the esta
blishment of the text of atreaty as the point of refer-
encefor applicationof the convention; his delegation 
considered that a matter of substance and not of 
drafting. 

28. Mr. OSIECKI (Poland) said thathis delegation was 
one of the sponsors of the proposal concerningfinal 
clauses introduced by the Hungarian representative (A/ 
CONF.39/C.1/L.389 and Corr.l). His delegation was 
afirmsupporteroftheprinciple of universality and had 
advocatedthe^allStates"formulaatmany interna-
tionalconferences. It accordingly noted, with regret, 
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the recent emergence of a different formula which 
attemptedtolirmt,madiscrinñnatoryway,participa-
tion in international treaties^ The formula in the pro
posal by Brazil andtheUnitedKingdom (A/CONF.39/ 
C.l/L.386/Rev.l) waslimitativeinthat it provided 
that, apart from certain categories specified in the 
Vienna formula, the convention should be open for 
signatureby Statesinvitedby the General Assembly. 
But that additional clause concerning States invited by 
the General Assemblyhadneverbeenapplied audit 
was unlikely, in view of the contemporary international 
situation, that it ever would be. Consequently, it could 
not provideasatisfactory solution. The limitative for
mula did not answer therequirements of thefactsof 
international life. 

29. InanumbCrof treaties of the highest importance 
forintemationalpeaceandsecurity, that formula had 
been abandoned; he was referring to treaties for which 
three depositaries had been appointed. Furthermore, 
many resolutions adopted by the General Assembly had 
beenaddressedtoali States; indeed,only the univer
sality formulawas in accordance with the Charter. A 
limitative formula not only disregarded contemporary 
reahty but in some cases led to quite absurd situations. 
An example was the participation by both^the German 
Democratic Repubhc andthe Federal Republic of Ger-
manymthelnternationalConventions concerning the 
Transport of Passengers and Baggage by Rail1 and 
concerning the Transport of Goods by Rail.^ In addi
tion to otherStates,the railway administrations of the 
two States were parties to those agreements. The 
resulting legal situation was sobizarre that in the end 
it was impossible to make out what was the legal posi
tion of the States in question in those agreements. 
Another example was the 1967 Brussels Conference on 
Private Maritime Law at which additional protocols had 
been adoptedrevising certainprovisions of the basic 
agreements concluded before the war. The basic agree-
mentshadbeenumversalbuttheprotdcolscontained 
alimitative clause. Asaresult, it might happen that 
aState whichwasaparty to thebasicagreementbut 
was not covered by the limitative clause could not 
becomeaparty to the protocol revising the very agree
ments to which it wasapa^ty. That was in flagrant 
contradiction withtheprinciplesetout in article 36, 
paragraph 3, of the draft convention that^Every State 
entitledtobecomeaparty to the treaty shall alsobe 
entitled to becomeaparty to the treaty as amended". 

30. Thelimitative formula was undoubtedly aretro-
grade step in the development of intemational law. It 
could not serve the interests of humanity, it was not in 
accordancewithreahties,and it was not correct from 
the legal standpoint. It was for those reasons that his 
delegation had proposed the abandonment of alimita-
tiveformula anditsreplacementby article A o f the 
four-State proposal (A/CONF.39/C.1/L.389 and 
Corr.l). An objection put forward by the opponents of 
thatproposalwas the difficultywhich they claimed would 
arise for the Secretary-General, as depositary of the 

^League of Nations, ^ ^ ^ ^ , v o l . C X C H , p . 3 2 7 . 
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convenrion, if he was cahed upon to determine whether 
or notagiven entity wasaState. But that difficulty 
was only apparent and could be disposed of. Apossible 
solution would be to submit appropriate suggestions to 
the Secretary-General. It was merely a questi^n^ 
good faiths 
31. His delegation maintained the arguments it had 
advanced against the article 76 proposed by Switzerland 
(A/CONF.39/C.1/L.250) during the debate on arti
cle 6 2 ^ , and would vote against it. 
32. Mr. KHASHBAT (Mongolia) said that the Confer 
encewasdraftinganexceptionalconvention, aunique 
instrument that would apply to future treaties of all 
kinds. It would apply to all States concluding treaties, 
and since there was no State that had never concluded 
atreaty, its field of apphcation would be universal. It 
was thereforeillogicaltopropose that the convention 
shouldbeopenfor accessiononly toMembersof the 
United Nations or of its specialized agencies. All 
States should be free to sign or accede tothe conven
tion ifthey so wished, provided they assumed the obhga-
rions it imposed. Since theVienna formula recognized 
only certain categories of States, it could not be 
regarded asauniversal formula. 
33. Mongoha therefore supported the proposal for final 
clausessubmittedbyHungary, Poland, Romania and 
thé Union of Soviet Sociahst Republics (A/CONF.39/ 
C.1/L.389 and Corr.l). For the same reasons, it found 
theproposalbyBrazil andtheUnitedKingdom(A/ 
CONF.39/C.l/L.386/Rev.l) unacceptable. 

34. Mr. MARESCA (Italy) said that drafting the final 
clauses was one of the most difficult tasks ofacodifica-
tionconference. If a codifying treaty permitted any 
weakness or confusion in its provisions concerning 
reservations, that would defeat its whole purpose. That 
wasparticularly trueof theconventiononthelawof 
treaties; each article was connected with each other 
article, and it was not possible to accept one and reject 
another. A good example of the problems arising 
out of that kmd of interrelationship was offered by 
articles 11 and 37of theVienna Convention on Diplo
matic Relations; it wastobehoped that such reserva-
tion problems would not arise in the present case. 
35. The number of ratifications required before the 
conventioncould enter into force shouldbe related to 
the number of States expected to accede to it. In 
view of the increase in the numbers of the international 
community since the conclusion of the Vienna Con
ventions on Diplomatic and Consular Relations, the 
number of ratifications considered appropriate in those 
cases was no longer acceptable, andtheproposalby 
Brazil andthe United Kingdom to set the figure at 
forty-five (A/CONF.39/C.l/L.386/Rev.l) seemed an 
appropriate compromisebetween the figureadopted in 
the earher conventions and the figure of sixty proposed 
by Switzerland (A/CONF.39/C.1/L.396). 
36. Another very important point wasthe application 
of the conventionin time; in other words, shouldit 
have retroactive effect7 It wasabasic principle of law 
that legislation shouldapplytothefuture and not to 
the past,which should be governed by the law in force 
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at the time. It wasaspecial feature of the convention 
onthelawof treatiesthatitcontainedtwo elements: 
newrulesrepresentingtheprogressivedevelopmentof 
international law, andtheexpressionof existing rules 
of customary law. The situation was clearly explained 
in the five-State proposal for a new article 77 (A/ 
CONF.39/C.1/L.400). The question which articles 
represented rules of customary law could be left to 
future interpreters of the convention. 
37. With regard to the question of what States should 
become parties to the Convention, it was obvious that, 
since the convention was a codificationinstrument of 
general application, the largest possible number of 
States should participate. But that did not mean that 
the Conference would be justifiedin abandoning the 
rules laid down ten years ago and confirmed three years 
later. Thoserules wereflexible, since they provided 
for participation not only by Members of theUnited 
Nations andof the specialized agencies, aswel lasby 
Parties to the Statute of the International Court of 
Justice,butalsoby any other StatesthattheGeneral 
Assembly, in the exercise of its sovereign power, might 
invite to participate. That formula left the door wide 
open, and there was no need to go beyond it. 

38. Mr. KEARNEY(United States of America) said 
that his delegation supported the proposal regarding 
final clauses submitted byBrazil and theUnited King
dom (A/CONF.39/C.l/L.386/Rev.l). His delega
tion had hstened with attention to the lengthy discussion 
of the principle of universahty; it respected the motives 
of those towhomthephilosophicalandjuridicalbasis 
of that principle meant much,but it must insist o n a 
similar respect for its own motives. 

39. TheUnited States strongly supportedthe Vienna 
formula. With only three or four exceptions, the 
UnitedNations had adopted that formula for the access-
ionclausefor treaties concluded within, or under the 
auspices of,the United Nations. TheVienna formula, 
whichwas embodied in the proposal byBrazil andthe 
United Kingdom, did not exclude the possibility of 
universality. It emphasized the authority of the United 
NationsGeneral Assembly toinviteaparticular State 
to sign a United Nations treaty, and it was entirely 
appropriate that the General Assembly,the organ most 
clearly based on the principle of the sovereign equahty 
of Member States, should have that authority. 

40. No member of the United Nations had as yet 
attempted to induce the General Assembly to invite 
participation in a treaty by a State that was not a 
member of the United Nations family. That was 
undoubtedly because of adesire to avoid the results of 
avote inthe General Assembly, and it was the stron
gest argument against those alleging that theprinciple 
of universahty was notbeingproperly respected. In 
fact,the issue of the accession clause was entirely poli
tical; that wasmadeclear by theproposalby Ghana 
andlndia (A/CONF.39/C.1/L.394). The effectof 
thatproposalwouldbe to involve the Conferencein 
European political and security problems. The pur
port of the formula proposed by Ghana and India was 
merelyto enhance the importance of theEast German 

régime, since among the generally unrecognized régimes, 
it was onlyEast Germany that had sought to sign and 
ratify the Nuclear Test Ban Treaty and the Outer Space 
Treaty. Accordingly, the United States strongly 
supported the proposal by Brazil and the United King
dom, and equally strongly opposed the proposal by 
Ghana and India,with all its complications of an initial 
depositary andafinal depositary. 
41. TheUnited States also strongly opposed the so-
called^all States"accession clause advanced by Hun-
gary,Poland, Romania and the Union of Soviet Socialist 
Republics (A/CONF.39/C.I/L.389 and Corr.l). The 
proposal was unworkable; the Secretary-General had 
repeatedly stated that the Secretariat could not function 
under an^allStates"formula. 

42. Mr.BLIX(Sweden) saidhewishedtosubmitto 
the Committeethefive-Stateproposalfor anew arti
cle 77 (A/CONF.39/C.1/L.400). His delegation con
sidered it would be wise to establish expressly that the 
present convention, qua convention, did not operate 
retroactively. Sweden had stated during the discussion 
on article 6 2 ^ t h a t that article and the machinery it 
provideddid not apply retroactively to oldtreatiesor 
disputes. Similarly, other articles of the convention did 
not, as amatter of treaty law, apply retroactively to 
treaties concluded by Statesbefore the present conven
tion had entered into force for them. 
43. It was generally agreedthat most of thecontents 
of the present convention were merely expressive of 
rules which existed under customary international law. 
Those rules obviously could be invoked as custom 
without any reference to the present convention. But 
to the limited extent that the convention laid down 
rules that were not rules of customary international 
law, those rules could not be so invoked. That position 
could be regarded as already made clear from the 
general rule contained in article24 of the convention. 
It might, nevertheless, be safer to make the point 
explicit in one of the final clauses. That was the pur
pose of the five-State proposal for a new article 77 
which he was now submitting. 
44. Although the proposal by Venezuela (A/CONF.39/ 
C.l/L.399)hadasimilar aim, his delegation found it 
unsatisfactory, because it did not include the vital quali-
ficationthat the rules of customary internationallaw, 
whichformedthemajorpart of the convention, con
tinued to govern treaties concluded in the past. It 
lacked the necessary indication that the convention, 
quaconvention, would apply not generally totreaties 
concluded in the future,but only to treaties concluded 
by States after the conventionhad enteredinto force 
for them. That was notan easy thought to express 
clearly, and the sponsors of the five-State proposal 
would welcome suggestions for improving the text, espe
cially from theExpert Consultant. Those comments 
could be taken into account by the Drafting Committee 
if theproposednew article 77 were acceptedby the 
Committee. 

45. Mr. BAYONA ORTIZ (Colombia) said that since 
questions of apolitical nature didnot properly come 
within the competence of the Conference but should be 
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left for decision by the General Assembly, his delega
tion fully supported the Vienna formula and, conse-
quently,the proposal regarding finalclauses submitted 
by Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l). 

46. For the time being, he would refrain from commen-
t i n g o n t h e Venezuelanproposal(A/CONF.39/C.l/ 
L.399) and the five-State proposal (A/CONF.39/C.1/ 
L.400), on the question of поп-retroactivity, since they 
hadcertain aspects which called for further clarifica
tion. 

47. His delegation considered it most important that 
the convention, if it was toproduce practicalresults, 
should enter into force as soon as possible, and that for 
that reason the number of ratifications proposed by 
Switzerland (A/CONF.39/C.1/L.396) seemed exces
sive. In its view, ratification byone-third of the par
ticipating States should be sufficient for the purpose. 

48. Mr. SAULESCU(Romania) sa idthatthefour-
Stateproposal (A/CONF.39/C.1/L.389 andCorr.l) 
provided that the future convention on the law of 
treaties should be open for signature and ratification by 
allStates. Hisdelegation had already stated that the 
principle of the universahty of general multilateral 
treaties was a rule aheady crystallized in international 
law. Formed by State practice, it was the natural 
corollary of theprinciple of sovereign equality. The 
present convention obviously came within the category 
of suchtreaties, smceitspurposewastobring about 
the codification and progressive development of the law 
of treaties.^ By its very nature,the convention served 
a universal purpose sinceit contained norms for the 
guidance of the practice of all States, in all fields,with 
respect to treaties. Consequently, it should bean ins-
trumentof universal apphcation. Thepurposeof the 
convention on the law of treaties was to develop a 
single practicewithregardtotreatieswhichwouldbe 
inconformity withtheneeds of international lifeand 
the fundamental principles of international law, namely 
that of ^ ^ ^ ^ r ^ v ^ ^ and the other principles 
constituting t h e ^ ^ ^ ^ ^ ^ ^ ^ . 

49. His delegation, therefore, was in favour of the 
adoption of anew Viennaformula, which, by elimi-
natmg the earher discriminatory practices,would make 
asubstantial contribution to the codification of interna
tional law inconformity withthereahties of contem
porary international life. For that reason, it considered 
it essential to avoid adopting old and obsolete for
mulas which were only relics of the past. In view 
of the universal character of the convention on the 
lawoftreaties,the finalclauses should include apro-
vision respecting accession which would effectively 
ensure the universal apphcationof the convention and 
enable ah States to become parties to it. Why, in fact, 
should it be consideredright andin conformity with 
lawtopermit allStates to become parties to treaties 
such as, for example, the Universal Copyright Conven
tion, and at the same time to maintain that the present 
convention shouldbe open only to certain States or 
certain categories of States7 

50. His delegation could not support the proposal by 
Brazil andtheUnited Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l) and reserved the right to revert to the 
subject of finalclausesafter considering the new pro
posals which had just been submitted. 

51. Mr. KHLESTOV (Union of Soviet Socialist Repu-
bhcs) said that the sponsors of the four-State proposal 
(A/CONF.39/C.1/L.389 andCorr. l )had proceeded 
on the premise that participation in the convention would 
be open to all States,since universal participation was 
obviously in the interests of the international community 
asawhole. Arguments against that proposal had been 
advanced by the representatives of the United Kingdom, 
the United States and the Federal Repubhc of Germany, 
whohadreferredtotheso-cahed^Vierma formula". 
The representative of the Federal Repubhc of Germany, 
in particular, had based much of his argument on refer
ences to the political considerations underlying the 
Nuclear Test Ban andOuterSpaceTreaties,although 
those treaties would appear to be exceptions to the 
general rule. Itcouldbesaidwithequaljusticethat 
pohtical considerations had playedapart in thel961 
Vienna Convention on Diplomatic Relations. But the 
1949 GenevaConventionsfor theProtectionof War 
Victims,^for example, had provided that they should be 
open to accession by all States. In view of those faets, 
it might weh be asked who could becomeaparty to an 
international treaty. It had been suggested that the 
question was one which should be decided by the 
General Assembly,but surely to raise that issue at the 
present Conference, whose purposewastoworkouta 
general law of treaties, showedacertain lack of confi
dence in the Conference itself. 

52.The representative of the Federal Republic of Ger
many had also said that the application of t h e c a l ! 
States"formula wouldlead to special difficulties for 
Governments; he (Mr. Khlestov), however, only wished 
to point out that the Federal Repubhc of^Germany was 
aheady participatihginanumber of multilateral treaties 
with the German Democratic Repubhc. Once embark
ed upon that course, he could not see why the Federal 
Repubhc of Germany should find any special difficulties 
in accepting the ^all States" formula. One of its 
objections,namely,thatbasedontheaheged difficulty 
of definmga^State",seemed to him purely artificial. 
He could only regret that the delegation of the Federal 
Republic of Germany,together with certainothers,by 
trying to includelimitativeclauses inthe convention, 
seemed tobe obstructing the proper functioning of the 
present Conference. The right of ah States topar-
ticipate in general multilateral treaties was something 
whichcouldnotbe disputed. Theconventiononthe 
law of treaties was an obvious example of suchatreaty, 
as it codified andprogressively developed norms and 
principles of that law. The convention must therefore 
be open to ah States. 

53. He reserved the right to speak later on the subject 
of final clauses. 

The meeting rose at 5.30 p.m. 

United Nations, ^ ^ ^ ^ , v o l . 75. 
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ONE HUNDRED AND SECOND MEETING 

C ^ ^ ^ B Mr. ELIAS (Nigeria) 

Considerationof the qnestionofthelawof treaties in 
accordance wî b resolution 2166(XXI)adopted by 
the General Assembly o n ^ D e c e m b e r l 9 6 6 ( ^ ^ ^ -

^ ^ ^ ^ ^ ( ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ 7 7 ^ (continued) 

I .Mr. ALVAREZ (Uruguay) said that his delegation's 
objections related not to the actualprinciple of non-
retroactivity referred to in the proposals before the 
Committee,but rather to the way in which those pro
posals were formulated. 
2.Theword^in the future"in the Venezuelan amend
ment (A/CONF.39/C.1./L.399) lacked legal precision. 
Itwas essential to specify the point in time towhich 
those words related; in his delegation's opinion it was 
the dateonwhichtheconventionenteredintoforce. 
There was also the question of the rules to be apphed 
to treaties concluded before the date on which the con
vention became binding on the States parties to it. 
Legally, of course, itseemedobvious tha t i twas the 
rules andprinciples of mternationallaw in existence 
before the entry into force of the convention which 
would apply, but the wording of the proposal in ques
tion might, b y ^ ^ ^ ^ ^ reasoning, be taken to imply 
that the existing rulesof international law reproduced 
intheconventionwouldnot apply to earher treaties. 
His delegation therefore considered that the interpreta
tion he had given should be included in the text of the 
proposal. 

3. The five-State amendment (A/CONF.39/C.1/L.400) 
raisedaquestionof form, in that the wordingought 
tobe improved, atleastintheSpanishversion, anda 
point of substance, in that, in explaining how the prin
ciple was to be interpreted, it introduced anunduly 
restrictive element. For theproviso referred only to 
the rules of customary international law codified in the 
convention,which would be applicable to earlier treaties. 
But in fact it was not only the rules of customary inter
national law but ah the rules and principles of interna-
tionallaw, regardlessof their source, which mustbe 
apphcable and be covered by the proviso, in accordance 
with Article 38 of the Statute of the International Court 
of Justice. If atreaty concluded before the entry into 
force of the convention gave rise toadisputebetween 
States and the dispute was submitted to the Interna
tional Court of Justice, the Court had to apply not 
onlytheprimary sources of international lawbut also 
the secondary and subsidiary sources. 
4. His delegation therefore considered that the manner 
in which the principle of non-retroactivity was formul
ated should be improved, so as not to affect, even 
indirectly, the legal situation which might confront 
Statesmthe event ofadispute concerning treaties con
cluded before the entry into force of the convention. 

5. Sir John CARTER (Guyana) said he favoured the 
proposal by Brazil and the United Kingdom (A/ 
CONF.39/C.l/L.386/Rev.l) relating to the final 
clauses, particularly inthecontextof the explanations 
given by the United Kingdom representative at the 
lOOthmeetingin respect of article A. Guyanapre-
ferred that formula to any other because it believed that 
the United Nations General Assembly should be 
regarded as the most competent organ to determine 
whichpoliticalentitiesshouldbeinvitedto participate 
in multilateral conventions concluded under its auspices. 
His delegationwouldthus oppose any formula which 
empowered an organ other than the General Assembly 
to decide who could participate in such conventions. 

6. On the other hand, his delegation could not support 
the amendmentby Ghana and India (A/CONF.39/ 
C.1/L.394) to the proposal byBrazil and theUnited 
Kingdom. The new formula it contained, although 
exemplifying the marriage of East and West, would 
open the door to even more far-reaching discrimination 
in the longrunby simply reducing the existingareas 
of discrimination and focusmg attention on the discrimi
natory attitude adopted towards entities which could 
not avail themselves of that formula. More important 
stih,it would entitle afewdepositary Governmentsto 
take it upon themselves to decide unilaterahy, on certain 
conditions, who was entitled toparticipate in a giyen 
treaty. That situation would be particularly untenable 
for Guyana in view of the persistent refusal of the depo
sitary of the Treaty for the Prohibition of Nuclear 
Weapons in Latin America^to accept Guyana's signa-
tureto atreaty whoseprovisionsclearly entitled it to 
participate in that treaty. Consequently, his delegation 
thought it should simply be left to the highest pohtical 
organof the international community,to the exclusion 
of any other, to determine which States should be 
allowed to participate in the multilateral agreements 
established under its sponsorship. 

7. Turning to the proposals for the inclusion of anew 
article 77, he said that the Venezuelanproposal (A/ 
CONF.39/C. l /L .399) ,mtheforminwhich i thad 
beensubmitted, wouldimperilthe wholebody of law 
governing relationsbetween States, sincethegenerally 
accepted norms of international law which were codified 
in the convention on the law of treaties, and which 
were normahy regarded as constituting^^r^,would 
be valid only in respect of future consensualunder-
takings entered into between States. Ah existing 
treaties would therefore be deprived of their legal con-
tent ,andthelawof the junglewouldthenprevailin 
international relations. His delegation could not 
support such juridical iconoclasm and would vote 
against theVenezuelan proposal. 

8. TheVenezuelanproposalwas also ambiguous; it ̂ lid 
not say that it wasbasedon the notion that ah States 
would become partiesto the convention ^ ^ ^ , since 
thatwasthe only conditionon which afuturetreaty 
would be governed by the juridical norms embodiedin 

^For text, see ^ ^ ^ ^ o B ^ ^ ^ ^ ^ ^ B ^ ^ ^ y , 
^ ^ ^ - ^ ^ ^ ^ ^ ^ , ^ ^ ^ , agenda item 91, document 
ABC.IB946. 
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the convention nowbeing prepared. It wouldthere-
forehavebeenpreferabletousethewords: ^subject 
to the provisions of articlel,the provisions of the pre
sent conventionshah apply to ahStates andonly to 
treaties concluded in the future" But he was not 
proposingaformal amendment, sincein any case his 
delegarioncould not endorsethebasic idea expressed 
in theVeneznelan proposal. 
9.The fiveStateproposal (A/CONF.39/C.1/L.400) 
made some attempt to bring the Venezuelanproposal 
into line with existing international law; that clearly 
showedthatdamagethelatterproposalcoulddoif it 
was accepted. But the amendment would only aggra
vate the difficulties normahy associated with identifying 
the material and psychological components ofacustom-
ary international norms. The proposal would cast 
doubt not only on the status of conventional rules estab
lished by free consent in existing treaties but also 
on the fundamental law of the international community 
contained in the United Nations Charter. Much of the 
lawmthe Charier had no correspondence with custom
ary international law. Didthatmeanthat the Vene
zuelan proposal, as amended by the five-State proposal, 
would deprive that law of ah relevance for the States 
parties to the convention on the law of treaties7 The 
five-State proposalwould have toberejected,sinceit 
was absolutely impossible to remedy the defects which 
vitiated the entire Venezuelanproposal. His delega-
tionwouldthereforebeforcedto abstain fromvoting 
on any amendment to theVenezuelan proposal. 

10. Mr. HUBERT (France) said he supported the pro
posal by Braziland the UnitedKingdom (A/CONF.39/ 
C.l/L.386/Rev.I) relating to the final clauses. Article 
Areproducedthe orthodoxterms of the Vienna for
mula, andthatsolutionwas satisfactory toFrance for 
the reasons he had aheady stated, namely that the Con-
ferencehad been convenedby the General Assembly 
of theUnited Nations,that it was workmg within the 
framework of the United Nations practice and that ah 
the work of the United Nations had produced customary 
rules from which the Conference had no reason to 
deviate. The purpose of the Conference was to apply 
the rules and not to change them. Besides, sincethe 
Viennaformulahad aheady been adopted twice, itmight 
wehbeadoptedathirdtime. Thelndianrepresentative 
had advocatedarapprochement between East andWest, 
but that wasaquestion which, however serious, it was 
not for the Coherence to settle, smce it feh within the 
purviewof the General Assembly. 

11. The French delegation had no special observation to 
make or objections to raise concerning articlesBandC. 
12. With regard to article D, the number of States 
invited to the Conference, not merely the States which 
had been able to accept the invitation, should be taken 
into account. States which hadbeen invited but had 
notbeen able toattend,perhaps for practical reasons, 
might weh be among the initial signatories to the con
vention. Onehundred and thirty-seven States had 
been mvited, so that the minimumof sixty ratifications 
required for the convention to enter into force,as pro
posed by Switzerland (A/CONF.39/C.1/L.396), was 

not in itself unduly high. But the figure of forty-five 
proposed by Brazil and the United Kingdom (A/ 
CONF.39/C.l/L.386/Rev.l), corresponding to one-
thirdof the Statesinvited, was areasonablesolution 
calculated to be generahy acceptable, and hence France 
would gladly support it. 

13. Mr. NEMECEK (Czechoslovakia) said that on the 
questionof theuniversahty of treaties his delegation 
beheved that treaties which affected the interests of ah 
States and codified and developed the principles ofinter-
national law should be open to ah States without except
ion. Thatfuhy apphedtotheconventiononthelaw 
of treaties. 
14. The Czechoslovak delegation considered that the 
Conference was engaged, as the Swiss representative had 
remarked at the 100th meeting, in drawing upaconsti-
tutionallawat the international level, andthat should 
go hand-in-hand with the need to ensure that ah States 
were able to participate in it̂  His delegation therefore 
unreservedly supported the proposal by Hungary, 
Poland, Romania and the USSR (A/CONF.39/C.1/ 
L.389 and Corr.l) relating to the final clauses. 

15. His delegation also supportedthe amendmentby 
Ghana and India (A/CONF.39/C.1/L.394) as beinga 
compromise formula which atthe same time represented 
thefurthesttheConference wasinanycircumstances 
prepared to go. 
16. AstheChairmanof theDraftingCommitteehad 
rightlyremarked,participationintheconvention entailed 
obhgations as weh as rights and it was therefore in the 
interest of the international community that ah its 
membersshouldbeinapositionto comply with such 
obhgations. His delegation also concurred in the view 
expressed by the Indian representative at the 100th 
meeting that it was desirable to adoptaformula based 
on both theVienna and the Moscow formulas. 

17. The Czechoslovak delegation considered that it 
must strongly oppose the draft article77proposed by 
Venezuela (A/CONF.39/C.1/L.399). The proposal 
failed to take sufficiently into account the fact that the 
Conference was mainly concerned with codifying the 
rules of international law at presentin force. Thus, the 
principlein international law that treaties whose con
clusion had been procured by the threat or use of force 
were v o i d ^ ^ ^ was not merely the basic principle 
but the very ethic of law,without which law would not 
exist as such. 

18. It was to be hoped that theVenezuelan delegation 
wouldbeable to withdraw its proposal, themoreso 
since therewere no realdifferences of opinion on that 
head from the legal point of view, but simply different 
ideas of how the questionshouldbepresented. His 
delegarion did not think thataprovision on non-retro-
activity should be included in theconvention, but it 
would not oppose it if the majority of delegations were 
mfavourofaprovision of that kind, provided that the 
wording was quite preciseandmadeitclear that the 
principleofnon-retroactivity would not apply to prin
ciples of international law aheady recognized. With 
that^inmind^thetext of thefive-Stateproposal(A/ 
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CONF.39/C.1/L.400) needed to be more precisely 
worded. 

19. Mr. YASSEEN (Iraq), referring to the Venezuelan 
proposal (A/CONF.39/C.1/L.399) and the five-State 
proposal (A/CONF.39/C.1/L400) said that the prin
ciple involved was non-retroactivity. In municipal law 
silence was the rule when there was no reason to state 
thatalaw was retroactive. The same method should 
applyininternationallaw. If therewas no question 
of making the conventiononthelawoftreatiesitself 
retroactive,there was no need to state expressly that it 
was non-retroactive; it wasbest simply to say nothing. 

20. Difficulties did arise, however, inconnexionwith 
thesourcesof international law and thenature of the 
convention itseh. The purpose of the draft articles was 
notonly to createnewrules, bu t in themaintofor -
mulate existing rules which were already part of positive 
international law. It had to be realized that non-retro
activity, which was the principle that should be adopted, 
could not impair the binding force of those rules, since, 
in general international law, customary rules, for 
instance, or rules deriving from someother sourceof 
international law did not lose then character of positive 
law by the mere fact of their being codifiedinaninter-
nationalconvention. 

21. Consequentlyhe could not accept theVenezuelan 
proposal (A/CONF.39/C.l/L.399),which seemed to 
conflict withthegeneral principles of international law 
on the matter; he would also find it hard to accept the 
five-Stateproposalfor an article 77 (A/CONF.39/C.1/ 
L.400), for that text was not essential, since the matter 
was aheady governed by very definite rules of interna
tional law which had exactly the same effect as the 
proposed article77would have. 

22.Furthermore,the five-State proposal did not solve 
the problem asawhole,smce it mentioned only^the 
rules of customary international law". But treaty law 
and customwerenot the only sources of international 
law: it was also necessary to take into account, for 
example,thegeneralprinciplesof law, whichwerea 
separate source,as was evident from Article 38 of the 
Statute of the International Court of Justice. There 
were also auxiliary sources of international law, such 
as case-law. He could not, therefore, in any case 
support the five-State proposal for article 77 as it stood. 

23. Mr. GALINDOPOHL (El Salvador) saidhis dele
gation had no criticism to make of the intention of the 
Swiss proposal (A/CONF.39/C.1/L.250), which left it 
to the parties to choose the conciliation and arbitration 
procedure which best suited them in the event of a 
disputerelatingtotheinterpretationor applicationof 
the convention. Article 36, paragraph2of the Statute 
of the International Court of Justice permitted the States 
parties tothe Statute to declare at any time that they 
recognized as compulsory ^ ^ ^ ^ and without special 
agreement, in relation to anyother State accepting the 
same obligation, the jurisdiction of the Court in ah legal 
disputes concerning among other matters the interpreta-
tionof atreaty. TheCourt was therefore an inter
national tribunal competent todecide disputes relating 

tothe interpretation of atreaty arisingbetween States 
which had acceptedtheoptionalclause in Article 36 
of the Statute. It had to be borne in mind that 
article 6 2 ^ h a d been approved only byaverysmah 
majority and it wouldbehardtoobtainatwo-thirds 
majority for it in the plenary. Those who had not yet 
resorted to the optional clause in Article 36 would find 
it difficult to accept article 62 ^ ,wh ich was the result 
of acompromise to meet the views of those delegations 
which,though in favour of compulsory arbitration,did 
not consider that it would be timely at present to resort 
to the Court. The Salvadorian delegation was not 
opposed toarticle76,but it wishedtodrawattention 
to the difficulties the article was likely to cause. If the 
Swissproposalwasrejected,it would inanycasestih 
be open to certain States to resort to the optional clause 
inArticle36oftheStatuteof thelnternationalCourt 
of Justice. 

24. With regard to non-retroactivity, the Salvadorian 
delegation notedthat the Venezuelan amendment (A/ 
CONF.39/C.1/L.399) did not distinguish b e t w e e n ^ 
^ ^ and ^ ^ ^ ^ . For that reason his delegation 
was unable to accept it, at any rate in its present form, 
because there were norms codified in the convention 
that were aheady in force; non-retroactivity could apply 
only torulesinwhichtheconvenhon introduced ino-
vations and thus creatednewrulesthat werebinding 
asbetweenthepartiesfrom the time when it entered 
into force,inotherwords from the time when the process 
of creating them was complete. 

25.The five-State proposal (A/CONF39/C.1/L.400) 
excepted the rules of international law already in force, 
but it only referred to customary rules. The rules 
aheady in force which the convention was codifying had 
existed for some time; the new rules would come into 
force when the process of creating them had been 
completed. The new article 77 might be of some value 
if the Conference wished to make the position clearer, 
but certainchanges would have tobemade in it and 
emphasis placed on the rules of the present convention 
rather thanon the objects towhichthey would apply, 
namely earher or future treaties. 
26. Withregard to theproblem of the States that should 
be permitted to accede to the convention, the Committee 
hadheardthesamearguments about universahty and 
freeconsent as it had during thediscussionon article 
5 ^ . TheSalvadoriandelegationhad opposedthat 
article because it took the view that asapohticalques-
tionwasinvolved,eachindividualcasewouldhaveto 
be consideredonitsmerits inorderto determinethe 
effect of the principle on each particular treaty. There 
were two different formulas, the Viennaformula and 
the ^ahStates"formula. Those who favoured the 
formerbehevedthat the convention should not permit 
ah pohtical entities without exception to accede. Those 
whofavouredthe^ahStates"formulabelievedthat 
the aim of the convention should be universality. The 
question was whether the convention wasaspecial case 
towhich the principle of universality should apply, in 
other words whether it was deshable to ensure that as 
many States as possible accededto it. The ideaof 
treaties open to accession and ratification by ah States 
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had been gaining ground sincel963. There had been 
the Nuclear Test BanTreaty,the Outer SpaceTreaty 
and theAgreement on the rescue and return of astro-
nauts;inl968 there had been theTreaty on the Non-
Proliferationof Nuclear Weapons. In thoseTreaties 
the^ahStates"formula had been used; that formula 
shouldbeincludedinaworkof codification, sinceit 
represented an existingpractice. Theguidingprinciples 
in the codification of international law should be consis
tency and concordance, so that the formulas that were 
codified would include existing international practice 
and try to deal, inconnexionwith each subject, with 
ahquesrionsandpersons forming the subject of inter
national legal relations. Dehberately to omit one aspect 
of legal relations wouldbe afahure to comply with 
thoseprinciples and would diminish the value of the 
work of codification. 

27. Some States represented at the Conference had 
regular treaty relations withentitieswhichthey recog
nized as States but which would not have access to 
the convention if theVienna formula was apphed. A 
Conference that had met todraft atreaty ontreaties 
couldnot very wehdeny to those States theright to 
make the advantages of the convention applicable to 
that area of their international relations. It would be 
logical to enable those political entities to accede to 
theconvention,anditwouldbepossibleto do so, despite 
thefact that otherStates did not havethesame rela
tions with them,because it wasarecognized fact that 
accession toageneral multilateral treaty did not imply 
recognitionof the other parties. Theapphcationof a 
provision of that kind would allow more States to 
accede. 

28.The amendment byGhanaandlndia (A/CONF.39/ 
C.l/L.394)wasamilder version of t h e ^ a h States" 
formula; it got round certain difficulties and was an 
attempt to avoid raising the problemof the legal exist
ence of certain States; above ah, it made it unnecessary 
for the Secretary-General of the United Nations to give 
a decision regarding the existence of certain States. 
The mternarionalcommunityhad not taken those pre
cautions when it had drawh up theTreaty on the Non-
Proliferation of Nuclear Weapons and had adopted the 
^ah States" formula. The formula proposed by 
Ghana and India paid attention to the position of cer-
tam States which maintained that certain pohtical entities 
did not have the status of States. As it stood, the 
amendment provided a good basis for solving the 
difficulty and served the higher interests of the interna
tional community. His delegation preferred the for
mula by Ghana and India,because it ensured that the 
Secretary-General of theUmted Nations would not be 
confronted with aproblem;butitrecognizedthatthe 
^ahStates"formula would be more logical in the case 
in point. The convention wasagreat legal achievement 
and should be open to as many States as possible. The 
very nature of the subject-matter requiredademonstra-
tion of good will by States, so that the principle of 
universahty would prevail. Participation by a large 
number of States was necessary, if theambitiouspur-
poseof those whohaddraftedthe articles was tobe 
achieved^ Otherwise, the instrument which the Confer-

ence was preparing would he universal neither in letter 
nor in spirit. 

29. Mr. OGUNDERE (Nigeria) said thathis delegation 
hadcarefuhy studied the variousproposals submitted 
with regard to the final clauses. The amendments before 
the Committee once again raised the issue of the prin
ciple of universahty. In 1968, during the discussion 
onarticle5 ^ , consultationshadtaken place among 
various regional groups as to the final form which that 
article should take. Adraft declaration embodying the 
same formula as that contained in the first part of 
articleAoftheamendmentby Ghana and India (A/ 
CONF.39/C.l/L.394)hadbeendiscussed,andsome 
regionalgroups had shown great interest init . The 
principle of theamendmenthadbeen adopted in four 
conventions; and it was common knowledge thatafifth 
treaty, on habihty for damage caused by nuclear explo-
sion,would be signedwithin two or three months and 
would contain the same^ahStates"formula. Nige
ria had always advocated the principle of universahty. 
The^new"Vienna formula had thegreat advantage 
of givmgpracrical expression to the principle of univer
sahty and at the sametime of reheving the depositary 
of the responsibihtyof having to takeapohticald^eci-
sionon whether certainpohticalentitiesconstituteda 
State. It representedacompromisebetween the sup
porters of the^ahStates"formula and those who urged 
the apphcation of the Vienna formula. A formula 
likely tobe approvedbythegreatest possible number 
of delegations should be adopted. His delegation would 
therefore find it difficult to support either the proposal 
by Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l) or the proposal by Hungary, Poland, 
Romania and the SovietUnion (A/CONF.39/C.1/ 
L.389 and Corr.l). 

30. Astothenumberof instruments of ratificationor 
accession needed to bring the convention into force, 
Nigeria favouredthe adoptionofthefigme of thirty-
five, suggested by Ghana and India. However, his 
delegation thought that if that figure was unacceptable 
to the majority of participants, the number adopted 
should not exceed forty. 
31. The Nigerian delegation did not think that the 
finalclauses should containaprovision on reseryations, 
since articles 16-20 of ^reconvention were adequate 
in that respect. Nor did it think that the final clauses 
should contain provisions on the settlement of disputes 
or on revision. Moreover, since articles 71 and 72 
of the convention were concerned with the depositaries 
of treaties and the functions of those depositaries, it 
was unnecessary to deal wim those mattersmthe final 
clauses. 

32. Mr. EUSTATHIADES (Greece) said that although 
certainprovisions in aconvention were called ^ final 
clauses"because they appeared at the end of the text, 
they wereasource of concemtoahdelegations from 
theveryearheststageofdraftingaconvention,forthey 
related to the Scope of the convention in time and 
space. Two major points were before the Committee: 
retroactivity, and the categories of States to be allowed 
to accede to the convention. 
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33. Several proposals had been submitted to the Com
mittee on the question of the number of ratifications or 
accessions required for the convention to enter into 
force. Some had suggested thirty-five, others forty-five, 
others sixty. That raised the question of ensuring that 
the new treaty lawwhich was to govern ahfuture treaties 
would be widely applied. Itwas satisfactory to note that 
even the figure of thirty-five would already coveragood 
many countries, which meant that the general trend 
among delegations wastorequireaccessionorratifica-
tionby alargenumber of States. That was a very 
important point since,byestablishingahigh figure, the 
Conference would reflect the clear trend towards gene-
ralizationof the new treaty system andauniform law 
of treaties, and that would be useful in the future. 
While the Greek delegation was not committed to any 
ofthefigures suggested, it believed that accession bya 
large number of States shouldbe required inorder to 
bring the convention into force. 

34. The International Law Commission had not drafted 
aprovision on the non-retroactivityof the convention, 
although article 24wasbasedonthe concept of non-
retroactivity as accepted in general international law 
with respect to the law of treaties. Article 24, however, 
would not duphcateaprovisiononthenon-retroacti-
vity of the present conventionitself. The non-retro
activity referred to in article 24 related to future treaties, 
when specific treaties wouldbe involved and the ques
tion would be one of preciserules of substance. The 
problem would then be a difficult one, though not 
because of the accepted fact thatatreaty might establish 
arule contrary to that of non-retroactivity, for there 
was nothing to prevent the contrary rule being laid 
downinaninternationaltreaty. Provision had tobe 
madeforanotherkindof exception, the case where it 
would appear from thetreaty that the parties had the 
contrary intention. From cases which had come before 
international tribunals, notably the B ^ ^ ^ ^ and 
^ v ^ ^ ^ ^ ^ ^ ^ C ^ ^ 2 ^ ^ 8 cases, in which 
Greece had been involved, it was clear that therewere 
other reasonsin favour of abolishing the principleof 
non-retroactivity. That was sufficient proof tliat,even 
in the case of specific international treaties, the principle 
of non-retroactivity was only admitted onthe under
standing that it might giveriseto awkwardproblems. 

35. Article 77 was quite a different matter. Non-
retroactivity there related to the application of the rules 
governing treaties. Theproblem was atoncesimpler 
andmorecomphcatedbecauseevenif theintentionof 
the parties was tobetakenintoaccount and theyhad 
intended that non-retroactivity should not apply, it was 
necessary that that intention should havebeenclearly 
stated. In his delegation's view,theworkof codifica
tion undertaken in the present convention could not 
affect general international non-treaty law which aheady 
existed prior to the convention. The intention was 
clear and nobody would deny thatareservation covering 
the rules of general international law was implied. 
Even if the principle of article 24 were applied to 
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article77, anexceptionwouldinany casehavebeen 
madeinthecaseof therules of general international 
law. 
36.The five-State proposal (A/CONF.39/C.1/L.400) 
had the merit of clearly stating that intention, andthe 
Greek delegation therefore supported it. Therepresen-
tativeof IraqhaddrawntheCommittee's attentionto 
thefactthat there wererules of general international 
law other than customarylaw. The process of forma
tion of customary law was something extraneous to non-
retroactivity, since customary lawexercised its weight 
independently, according to the stage it had reached, 
and that could never be precisely stated. By definition, 
general international law did not raise difficult problems 
of non-retroactivity. The rule of non-retroactivity 
existed in internationaltreatylaw. Thedrawbackof 
thefive-Stateproposal was that it confined the non-
retroactivity proviso to customary international law, 
whereas there were other forms of innovation in general 
international law. He therefore suggested that the 
sponsors of that amendment should delete the word 
^customary"or base theh amendment on the language 
used in article3of the convention. 

37. The principle of non-retroactivity laid down in the 
proposed newarticle77hadthe advantageof encou
raging more States to ratify theconvention, since the 
obligationsprescribedweremorerestricted. It would 
thereforebe ameans of working towardsuniversality. 
Theadoptionofarticle77 would mean nothing more 
thantheacceptanceof whatwouldexistevenwithout 
that article. In any case, the principle of non-retroacti
vity, even when explicitly laid down, could not prevent 
certain awkward questions from arising, but that was 
inevitable. In the opinion of his delegation, it was 
preferable to state the principle explicitly. 
38. Thelegalproblemrelatedto thestructureof the 
international community, namely the problem of the 
participation of allStates inboththerights andthe 
obhgations of existing treaty law,hadbecomeapolitical 
one. Those taking part in the Conference,despite the 
force of the legal arguments they had adduced, had in
evitably adopted the political approach. Recognition of 
States wasadifficult issue, but ultimately it wasaques-
tion left to the sovereign discretion of each State. The 
Vienna formula hadthe advantage of raising nodiffi-
culties with regard to the question of recognition,which 
was not the case with the ^all-States" or Moscow 
formulas. 
39. Some representatives had claimed that accession 
toageneral multilateral treaty byaState that was not 
generally recognized did not entail recognition; in 
supportof their arguments theyhadcitedtheNuclear 
Test Ban Treaty andthe Outer Space Treaty. The 
Greek delegation also thought that accession toamulti-
lateral treaty by a State which was not generally 
recogrùzeddidnotimply recognitionof that Stateby 
States whichhadnot recognized it. If the principle 
of universality wastoprevah,thebestsolutionwould 
be to add an express provisionto that effect. That 
solution had in fact been accepted in international treaty 
law in the humanitarian field, in particular in the four 
Geneva Conventions of 1949,which provided that the 
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application of certain rules to rebels or belligerents not 
recognized by all the parties did not imply recognition 
of the belligerents. 
40. However, the inclusion of such a provision in a 
particular treaty was not to be regarded in the same 
way as its inclusion in the convention on the law of 
treaties, since although a proviso on the non-recognition 
of acceding States was possible in specific conventions 
such as the two treaties mentioned in the amendment 
by Ghana and India, the problem was different in the 
case of a convention governing treaty law as a whole. 
To make treaty law open to acceptance by all States 
implied recognition of those States. The effect of 
recognition was to permit the establishment of diplo
matic and treaty relations. Under present circums
tances, the adoption of a provision that all States could 
accede to the convention on the law of treaties would 
in practice mean the establishment of a very broad 
treaty relationship between all States, which would result 
in recognition. 
41. The Vienna formula, however, allowed all States to 
conclude bilateral conventions, and all States were 
entitled to conclude a treaty of the same scope as the 
convention on the law of treaties with those States which 
were not covered by the Vienna formula. He thought 
it was necessary to develop treaty law first, in other 
words to facilitate the ratification of all treaties codifying 
international law by the States covered by the Vienna 
formula, and thereby to enable those treaties to enter 
into force. 

42. Mr. DE CASTRO (Spain) said that the Venezuelan 
proposal (A/CONF.39/C.1/L.399) raised an impor
tant question which seemed to be settled in principle 
in article 24 of the convention but which required clari
fication. The Venezuelan proposal was ambiguous, 
since it did not say whether the rules of general inter
national law were also applicable. 
43. The expression " rules of customary international 
law " which appeared in the five-State proposal (A/ 
CONF.39/C.1/L.400) was not clear, since the sponsors 
had not specified whether they also understood it to 
include the principles and rules of general international 
law. 
44. The Spanish amendment (A/CONF.39/C.1/L.401) 
to that proposal merely repeated what was stated in the 
Preamble of the Charter, in Article 38 of the Statute 
of the International Court of Justice, and in articles 3, 
27, 34, 40 and 49 of the draft. 
45. The Swedish representative had said that the text 
of the five-State proposal of which he was one of the 
sponsors (A/CONF.39/C.1/L.400) might perhaps 
incorporate drafting changes proposed by the Drafting 
Committee. But it would also be advisable to clarify 
the substance of the text and to add the words proposed 
in the Spanish amendment. 
46. His delegation might wish to speak again during the 
discussion, if for example the question of reservations 
of some other important problem was raised. 

47. Mr. MATINE-DAFTARY (Iran) said he did not 
share the optimism of the Brazilian and United Kingdom 
delegations, which had proposed in their amendment 

(A/CONP.39/C.l/L.386/Rev.l) that the convention 
should enter into force following the deposit of the 
forty-fifth instrument of ratification or accession. 

48. The sponsors of the amendment had stated that 
because of the increase in the number of States parti
cipating in codification conferences, it would also be 
necessary to increase the number of instruments of rati
fication and accession required, from the figure specified 
in the Conventions on the Law of the Sea and on Diplo
matic and Consular Relations. 

49. In his delegation's view, it would be well to wait 
for the final vote of the Conference before taking a deci
sion on the number of instruments required for the entry 
into force of the convention. Moreover, most of the 
previous conventions, drafted by the codification con
ferences held at Geneva and Vienna, had only entered 
into force after many years of delay and of hesitation 
by States to ratify them, even though the number of 
instruments of accession or ratification required in them 
was less than was called for in the proposal by Brazil 
and the United Kingdom. What was more, the pro
blems involved in those conventions were not as con
troversial as those raised in the convention on the law 
of treaties, which had split the participants in the Con
ference into two strongly opposed groups. Certain 
delegations had precipitated the voting on some highly 
controversial articles during the 99th meeting, since 
they wished the convention on the law of treaties to 
include a clause providing for the establishment of 
machinery for compulsory arbitration which would not 
permit the formulation of any reservation on the point. 
The vote taken during that meeting was a warning to 
those delegations. The representative of one great 
Power had stated during the debate on compulsory arbi
tration that his Government would not accept the con
vention if the provision concerning compulsory arbitra
tion was not adopted by the Conference. The 
opponents of the clause providing for machinery for the 
compulsory settlement of disputes had carefully avoided 
uttering any such threat, but it was to be feared that they 
too might eventually be forced to adopt a similar atti
tude. After all, if wisdom did not prevail during the 
meetings of the plenary Conference, in other words, 
if article 62 bis, which had been adopted by a majority 
of 54 votes to 34, with 14 abstentions, was retained in 
its present form and its sponsors persisted in refusing 
to recognize the right to make reservations and did not 
limit themselves to the adoption of a compulsory pro
cedure involving only conciliation, a large number of 
States participating in the Conference would have no 
alternative but to refuse to ratify the convention. In 
that event, the States which had won in the vote on 
article 62 bis would have drafted a convention of purely 
Western character which would be far from universal. 
It would be unfortunate if the excellent work of the 
International Law Commission were doomed to failure. 
His delegation asked the sponsors of the proposals 
concerning the final clauses to try to reach a general 
agreement on that highly important question before 
settling the question of the number of instruments of 
accession and ratification required for the entry into 
force of the convention-
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50. It should also be pointed out that there were other 
factors that could be an obstacle to the ratification of 
conventions, in particular the absence of parliaments 
in a number of States participating in the Conference. 
51. His delegation could not support the Venezuelan 
proposal (A/CONF.39/C.1/L.399) for reasons similar 
to those advanced by the Swedish representative in 
submitting the five-State alternative proposal of which 
he was a sponsor (A/CONF.39/C.1/L.400), and which 
might likewise be considered superfluous in view of the 
express provisions of article 24 adopted during the first 
session. It might also be possible to follow the example 
of the previous codification conventions, such as the 
Conventions on the Law of the Sea, where the preamble 
indicated which articles represented codification and 
which were related to the progressive development of 
international law. 
52. If the five-State proposal (A/CONF.39/C.1/L.400) 
was maintained, his delegation thought that its own 
amendment (A/CONF.39/C.1/L.402), which was taken 
from the preamble to the Convention on the High Seas4 

was necessary. The Drafting Committee might work 
out some formula which would cover all the sources of 
existing international law. 

The meeting rose at 1 p.m. 

4 United Nations, Treaty Series, vol. 450, p. 82. 

ONE HUNDRED AND THIRD MEETING 

Thursday, 24 April 1969, at 3.30 p.m. 

Chairman: Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Final clauses (including proposed new articles 76 and 77) 
(continued) 

1. Mr. ESCUDERO (Ecuador) said he was surprised 
that the representative of Venezuela should have 
submitted his proposal for a new article 77 (A/ 
CONF.39/C.1/L.399), providing that the convention 
should apply only to future treaties, so soon after Ecua
dor had made a statement advancing unanswerable 
arguments against that position. The Venezuelan pro
posal discriminated against past treaties, and violated 
the principle of the sovereign equality of States, all of 
which had the same right in law to invoke the appli
cation of the present convention for the treaties they 
concluded, whether present or future. The Venezuelan 
proposal placed some States in an advantageous posi
tion as compared with others, and thus conflicted with 
the principle of the integrity of the law, which was 
essentially one and indivisible for all States belonging 

to the international community. That applied above 
all to the present convention, or treaty on treaties. Why 
should the representative of Venezuela fear that the 
convention should be applied to existing treaties, since 
those treaties, like future treaties, deserved the same 
legal protection? 
2. The representative of Venezuela had referred to the 
non-retroactivity of international law as a sacred 
dogma, without reflecting that that principle did not 
apply to the problem under consideration, and that 
even in the field of private law it only applied with 
many well-founded exceptions. 
3. The Venezuelan representative had himself referred 
to a number of rules of the greatest importance, such 
as those adopted by a large majority during the first 
session of the Conference in articles 49, 50 and 61, and 
had stated that they already possessed unquestioned 
authority, and consequently were valid before the entry 
into force of the convention. That meant that those 
rules were authentic and applicable law, already 
embodied in treaties and consecrated by international 
custom, which was a source of law as valid as interna
tional treaties, as was shown by article 38 of the Statute 
of the International Court of Justice. Consequently it 
was hard to understand why the representative of Vene
zuela maintained that the convention should apply only 
to future, and not to existing treaties, if the law pro
claimed in articles 49 and 50 in fact already applied to 
existing treaties, a law which would disappear if the 
Venezuelan proposal were accepted. The Venezuelan 
position amounted to applying different criteria to 
similar situations. Possibly Venezuela objected to cer
tain minor provisions in the convention, but that was 
no reason for sacrificing the application to existing 
treaties of all the provisions, including those in such 
major articles as 49, 50 and 61. In the name of justice, 
he appealed to the representative of Venezuela to show 
a more understanding attitude and withdraw his pro
posal. If the Venezuelan representative were unwilling 
to do that, he urged the Conference to reject that 
proposal and any other proposal of the same nature. 

4. Mr. BREWER (Liberia), referring to the proposal 
by Brazil and the United Kingdom (A/CONF.39/C.1/ 
L.386/Rev.l), said that his delegation found article A 
acceptable because it believed that the United Nations, 
and not the present Conference, should decide which 
States could become signatories to the convention. That 
principle was endorsed by the fact that it was the States 
that had convened the conferences on the banning of 
nuclear weapons and on the exploration and use of 
outer space that had decided to open those treaties 
for signature by all States. His delegation took the 
view that all questions of participation, signature, acces
sion and acceptance could only be decided by the States 
or organization responsible for convening the conference. 
Prior to the Vienna Convention on Diplomatic Rela
tions, all multilateral conventions concluded under 
United Nations auspices used a formula that did not 
go as far as the Vienna formula, which Liberia con
sidered broad enough to cover most, if not all, States. 
At the 1961 Vienna Conference the additional category 
" States parties to the Statute of the International Court 
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of Justice^had been added, but only on the authority 
of theUnited Nations General Assembly. 
5. With regard to article D, his delegation accepted 
thefigure of forty-five for thenumber of ratifications 
requiredbefore the convention entered into force,but 
considered that, inviewoftheincreaseinthe number 
of States, fifty would beamore appropriate number, 
since it represented one-third of the total number of 
States in the worlds the basis for calculation should be 
the entire world community,and not just the member-
shipof theUnited Nations or theparticipationin the 
present Conference. The number used in 1958 for the 
Conventionson theLawof theSeahadbeentwenty-
two, but since that time the number of independent 
States had almost doubled. 
6. His delegation agreed on the need for anarticle on 
the lines of the newarticle77 proposed by Venezuela 
(ABCONF.39BC.lBL.399),andbyBrazilandfour other 
States (ABCONF.39BC.1BL.400). Butneitherproposal 
went far enough, andhehopedan attempt would be 
madetobroaden the provisions of the article. 

7. Mr^BINDSCHEDLER (Switzerland) said the first 
question was whether or notaspecific article on non-
retroactivity was really necessary, since the non-retro-
activity of legalrules was ageneralprinciple of law 
which was universally recognized, and equally valid in 
international law^ it was the logical consequence of the 
principle thatalegal rule could only govern the subject 
of the lawinthefu ture ,not in thepas t . If, excep-
tionally,alawprovidedforretroactivity, it was always 
asort of legal fictions the rule would be apphed in the 
future, but with respect to previously existing legal 
facts andsituations. 

8. The question was not a simple one. The first 
difficulty was that the evolution of the law must be 
taken intoaccount. That point was brought out very 
clearly by the arbitrator, Max Huber, in his well-known 
award in the ^ ^ ^ ^ ^ ^ ^ case where he had said^ 
^As regards the question which Of different legal 
systems prevailing at successive periods is to be applied 
in aparticular case (the so-calledintertemporal law), 
a distinctionmust be madebetween the creation of 
rights and the existence of rights. The same principle 
which subjects the act creative of aright to thelaw 
in force at the timethe right arises, demands that the 
existence of the right, in other words its continued 
manifestation, shall follow the conditions required by 
the evolution of lawB^ The evolution of the law was 
not taken into consideration in that opinion in order to 
determine the rule of behaviour,which always applied 
toagiven situation atagiven time, but in relationto 
the existence andcontent of rights as constituting the 
condition of apphcation of the rule of behaviour. The 
existence and content of those rights was not immutable^ 
either in international or civil law. However,thatdid 
notimplyanyexceptiontothe principle of non-retro-
activity. Aright which lost its validity did not do so 
retroactively. 

^ Un^te^ Nations ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

9. Another example was provided by theruleonthe 
breadth of the territorial sea. Although the breadth 
had varied from time totime, that variation didnot 
imply any variation in the application of the law in 
time. Unless the law expressly so provided,there was 
neveranyquestionof retroactive invalidation, only of 
abrogationor modification ^^^^^^. Evenif atreaty 
provided for retroactivity, as in the case of some 
agreements on double taxationor social security agree
ments, theruleitself was not retroactive^ it regulated 
only the future behaviour of States,and did not make 
their former behaviour illegal. There must accordingly 
beadefinitionof what was meant by non-retroactivity. 
It was not sufficient merely to rely on the general 
principleof non-retroactivity,because thatnotionwas 
not sufficiently clear. 

10. Switzerland was in favour of including a special 
provision on the question in the convention, and he 
was grateful to the delegation of Venezuela for having 
put forward a specific proposal to that effect (AB 
CONF.39BC.1BL.399). The Venezuelan text was, 
however,toobrief and needed further clarifications the 
proposal byBrazil,Chile,Kenya,SwedenandTunisia 
(ABCONF.39BC.1BL.400) had the merit of being more 
complete andprecise. However, the proposal should 
includeareference not only to the rules of customary 
international law,but also to the generalprinciples of 
law, which were also a source of international law. 
Secondly,thephrase^codified in the present Conven-
tion^should be deleted^ that limitation was incorrect 
for all customary law was applicable, not only the law 
codified in the convention. That comment applied also 
to the amendment proposedbySpain(ABCONF.39B 
C.1BL.401). Lastly,since the notion of the conclusion 
of a treaty had not been defined in article 2 of the 
convention, and was thus ambiguous, it would be better 
to avoidreferringtoitinthenewarticle 77 and to 
replace it by that of signature orratification. He would 
suggestthatarevisedtextbedraftedbased on article 24 
of the convention,which would provide that the present 
convention did not bind a party in relation to any 
treaty that had enteredintoforcebefore, or any act 
or fact which hadtakenplace,or any situationwhich 
hadceased to exist beforethe date of its entry into 
force. HebelievedthattheDrafting Committee was 
bestqualifiedtochoosebetweenthevariousproposals 
now before the Committee. 

11. He wished now toreplytosome questions raised 
by the representative of Ceylon^concerning the Swiss 
proposalforanewarticle76(ABCONF.39BC.lBL.250). 
Thefirstquestionconcemed the relationshipbetween 
article 62 ^ and article 76, which was somewhat 
complicated. Theprocednreinarticle62^applied 
only to cases of mvahdity or termination arising out 
of PartVof the convention, in relation to other treaties. 
I twas for the conciliation commissionor arbitraltri-
bunal to say if there wasacause of invahdity applying 
to another treaty which the party concerned desired 
toterminate. Intheir report those twobodies would 
interpret thevarious articles relating toPar tV.Con-

^ee ^Istn^eetin^ p^a .25. 
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versely, the procedure provided under article 76 would 
apply to the convention on the law of treaties itself, 
except for causes of invalidity under Part V in relation 
to other treaties. The convention on the law of treaties 
could give rise to disputes regarding the scope of 
signature or ratification, contradiction between various 
treaties, or the complex question of reservations. If 
such disputes arose with respect to other treaties the 
procedure provided in those treaties would apply, but 
if they contained no provision for the settlement of 
disputes, then the parties would be able, under article 76, 
to resort to the procedure provided in that article. 
Consequently article 76 filled a gap. In addition it 
was desirable for the parties to give preference to the 
procedure under article 76 in order to guarantee uniform 
interpretation of the convention on the law of treaties. 
The convention would be part of general international 
law and should be interpreted uniformly in order to 
maintain the unity of the international legal system. 
The International Court of Justice was therefore the 
most suitable body for that purpose. 

12. The procedure provided under article 76 was also 
applicable to article 62 bis if an abstract dispute arose, 
but if problems arose under article 62 bis in relation 
to other treaties, then the conciliation commission and 
the arbitral tribunal must settle such disputes. It was 
a general principle of law that any body, unless it was 
provided otherwise, must decide its own competence 
and procedures. 

13. Mr. SAMAD (Pakistan) said that his delegation 
supported the principle of the participation of all States 
in general multilateral treaties of general interest to the 
international community. It accordingly supported the 
" all States " formula for signature of and accession to 
the convention. The Vienna formula was limited in 
scope, and he would like to see some advance on it 
in the interests of the progressive development of inter
national law, as proposed by Hungary, Poland, Roma
nia and the USSR (A/CONF.39/C.1/L.389 and 
Corr.l). The proposal by Brazil and the United 
Kingdom (A/CONF.39/C.l/L.386/Rev.l) embodied 
the limited Vienna formula, and it would therefore be 
difficult for Pakistan to support it. However, if the 
proposal by Hungary and the other countries did not 
win enough support, his delegation would support the 
proposal by Brazil and the United Kingdom as amended 
by Ghana and India (A/CONF.39/C.1/L.394). That 
text took account of current practice by referring to 
the Moscow Nuclear Test Ban Treaty of 1963 and the 
Outer Space Treaty. It was incorrect to say that the 
Vienna formula had become customary in United 
Nations practice, since the western Powers had departed 
from it in recent times. 

14. With regard to the number of instruments of 
ratification or accession necessary for entry into force 
of the convention, his delegation thought a number 
representing one-third of the participating States was 
a reasonable suggestion. It was undesirable to set too 
high a figure; the number 60 suggested by Switzerland 
would mean too long a delay in the entry into force of 
the convention, and he would prefer forty-five. 

15. Pakistan would like to see a revision clause included 
in the convention to provide for its review after a period 
of, say, ten years, at the request of a given number 
of signatory States. It supported the inclusion of a 
reservation clause to the extent permitted by the articles 
of the convention; clearly derogations might not be 
permitted from provisions of a fundamental nature such 
as those in Part V of the convention. 
16. With respect to the Swiss proposal for a new 
article 76 (A/CONF.39/C.1/L.250), Pakistan agreed 
that legal disputes regarding the interpretation or 
application of a convention should be referred to the 
highest judicial forum available to the United Nations, 
namely, the International Court of Justice, in the 
absence of any other arbitral tribunal agreed to by 
the parties. Article 38 of the Statute of the Inter
national Court of Justice permitted that for all legal 
disputes. 
17. His delegation would like at least the procedural 
provisions of Part V of the convention to be ap
plicable also to treaties in force at the time when the 
present convention entered into force, as well as to 
future treaties, as suggested by the representative of 
Ecuador. If, however, that idea did not gain enough 
support, Pakistan would have no objection to the 
inclusion of an explicit provision, despite the adoption 
of article 24, as proposed by Brazil and four other 
countries (A/CONF.39/C.1/L.400). That text was 
preferable to the one proposed by Venezuela (A/CONF. 
39/C.1/L.399), but the former needed some redrafting 
to make it clearer; perhaps it could be studied by the 
Drafting Committee, together with the amendments by 
Spain (A/CONF.39/C.1/L.401) and Iran (A/ 
CONF.39/C.1/L.402). 

18. Mr. MENDOZA (Philippines) said that he appre
ciated the position of the advocates of the " all 
States " formula. The convention on the law of 
treaties was unique in that it was declaratory of the 
law as it was and possibly creative of rules which, 
because of their nature and of the present cir
cumstances, were pressing for recognition as part of 
the law of nations. It was an attempt to legislate for 
all the States of the world, and if a State not present 
at the Conference were to recognize the value of its 
work and sign, or accede to, the convention, it should 
be a matter for gratification. 
19. At the same time, there were deep and vital 
considerations which had led to the adoption and 
maintenance of the Vienna formula and which rendered 
it difficult, if not impossible, for many delegations to 
accept any other basis for signature or accession; those 
considerations appeared to be beyond .discussion in the 
present forum. 
20. The Vienna formula was not a very courageous 
solution because it avoided a decision on the question 
whether certain States could become parties to the 
convention. The burden of responsibility was thus 
shifted to the General Assembly, but it was precisely 
the merit of the formula that it did not conclude the 
issue but deferred it for the ultimate decision of the 
Assembly. 
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21. Under General Assembly resolution 2166 (XXI) 
theConferencewascalledupon^toconsiderthelaw 
of treaties and to embody the results of its work in an 
internationalconventionandsuchotherinstrumentsas 
it may deem appropriated. That passage set forth 
the Conferences duties andresponsibilities and those 
did not include dealing with questions whichwere far 
removed from the law as such and were rooted in 
political considerations. Many delegations probably 
did not have the authority to decide on those issues 
at the present Conference. 

22. The conventionconstitutedacodificationof long
standing rules andprinciplesof international lawand 
of rules compatible with the concept of progressive 
development. It would be gratifying if those rules 
wereto prevail throughout thecommunity of nations. 
Theultimate test, however, of the value of the Con
ferences work wouldbenottheformalacceptanceof 
thoserulesby the States which signed, or accededto, 
the convention, but the observance of those rules by 
all nations,whether or not parties to the convention. 

23. Article 1 stated that the convention applied to 
treatiesconcludedbetweenStates;letitthen apply to 
all States — not necessarily by the binding commitment 
oftheirsignaturesbut by the force of the justice and 
fairness of the rules it embodied andof their imphcit 
recognitionasrulesof international law binding upon 
all States. 
24. He trusted that the Conference would not be 
constrained to resolve what the General Assembly was 
far more competent to decide and that its extensive 
work would notbe endangered on an issue whichwas 
not within its province. 

25.Mr.ONGKHUYTRENG(Cambodia)saidthat,in 
the opinion of his delegation, the principle of non-
retroactivity,which was already laid down in article 24 
of the draft,was unanimously accepted in general inter-
nationallaw. That view was confirmedin the Vene
zuelan amendment (ABCONF.39BC.1BL.399). Never
theless, the scope of article24 differedfromthat of 
the Venezuelan amendment, since the former related 
to the non-retroactivity of treaties, and the latter to the 
non-retroactivity of the provisionsofthedraftbefore 
the Conference. 

26. His delegationconsidered that manyof the provi
sions of the draft had existed before their codification 
by the International Law Commission and that one 
of the main purposes of the Conference was to set those 
rules out formally. Although the Conference was not 
really engaged in laying down new rules or interrupting 
thecontinuityof generally accepted rules,adoptionof 
the Venezuelan amendment might have the effect of 
implying that such rules would apply only to future 
treaties. The amendment therefore lacked the nec
essary precision. 
27. The sponsors of the five-State amendment (AB 
CONF.39BC.1BL.400) had made commendable efforts 
to fill that gap, and their text had the merit of excluding 
rules of customary international law from the principle 
of non-retroactivity. Nevertheless, the term^rules of 

customary international law^ might be either too 
restricted or toobroad, according to the interpretation 
giventhem, andthedoorwouldthusbeleftopento 
controversies and disputes; that fear, moreover, had 
been expressed byanumber of delegationsmconnexion 
with the absence of any definition of general multilateral 
treaties andrestrictedmultilateraltreaties. It was of 
course extremely difficult to draw up a satisfactory 
definition of those terms andindeedthelntemational 
Law Commission itself had abandoned the attempt. 
28. His delegation had not yet hadtimetostudy the 
Spanish amendment (ABCONF.39BC.1BL.401) as thor
oughly asit might have wished,butbelievedthat the 
disadvantagesof therestrictivenature of someof the 
terms used could not be remedied. Thewisestcourse 
would probably be to refrain from setting out the 
principle of the non-retroactivity of theconventionin 
the final clauses, since the principle was already referred 
toinarticle24. 

29. Miss LAURENS (Indonesia) said that her country 
had always supportedtheideaof opening multilateral 
treaties which could be qualified as ^law-making 
treaties^to participation bythe international community 
asawhole,without excluding any countries whatsoever. 
Her delegation could therefore support the relevant 
clauses in the four-State proposal (ABCONF.39BC.1B 
L.389 andCorr.l). Onthe other hand,the formula 
proposed in the amendment by Ghana and India (AB 
CONF.39BC.1BL.394) seemed to provide forasimpler 
means of implementing the principle, the value of which 
hadalreadybeenprovedinthecase of at least four 
other multilateral conventions. Moreover, since the 
Goverrm^ent of Austria had declared its willingness to 
assumethedutiesofdepositaryinanycase, no obstacles 
were tobeforeseeninthat important respect. 

30. With regard to the number of ratifications required 
for the entry into force of the convention, her delegation 
had an open mind and could accept theformula of one-
third of the number of parties participating in the 
Conference, although it would be willing to consider 
any other reasonable solution,provided it did not result 
in unduly delaying the entry into force of the convention. 
31. The Indonesian delegation had the same misgivings 
withregardtotheproposednewarticle 76 as it had 
expressed with regard to article 6 2 ^ . 
32. Withregardtotheprinciple of non-retroactivity, 
Indonesia could not accept any provision along the lines 
set out in theVenezuelan proposal (ABCONF.39BC.1B 
L.399), which unduly restricted the applicability of 
existing rules and principles of international law. Nor 
did it consider the text of the five-State proposal(AB 
CONF.39BC.1BL.400) to be much better, at least in its 
present form, because it seemed restrictive in scope, 
if not intime, and related only to rules of customary 
intemationallaw, which was an unacceptable limita
tion. The only justifiable solution would be to declare 
non-retroactive only certain special provisions that 
might be agreed upon during the Conference,such as, 
for instance, the provision on the compulsory settlement 
of disputes. In any case, the provision could certainly 
not apply to any rule or principle of intemationallaw 
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that had existed and had been applied long before the 
Conference. The proper solution would beacombina-
tion of the Spanish amendment (ABCONF.39BC.1B 
L.401)andtheseven-Stateproposal(ABCONF.39BC.LB 
L.403)B 

33. Mr. HU (China) said that, with regard to the 
finalclauses,his delegation supportedtheproposal by 
BrazilandtheUnited Kingdom (ABCONF.39BC.1B 
L.386BRev.l), which was in keeping with the final 
clauses contained in the 1961 Vienna Convention on 
Diplomatic Relations and the!963ViennaConvention 
onConsularRelations;itwasalsoinconformitywith 
General Assembly resolution 2166 (XXI) convening the 
Conference. Since that formoffinalclauseshad not 
created any probleminthe past, therewasnoreason 
to depart from it in the present instance. 
34. He could not support the amendment by Ghana 
and India (ABCONF.39BC.lBL.394),which purported 
to make the convention open to signature by States 
which were parties to the Treaty banning Nuclear 
WeaponTests in the Atmosphere, inOuter Space and 
Under Water or to theTreaty on PrinciplesGoveming 
the Activities of States in theExplorationandUse of 
Outer Space, including the Moon and Other Celestial 
Bodies. Thosetwo treaties dealt withmatters which 
were completely alien to the law of treaties. Moreover, 
that amendment, if adopted, would havetheeffect of 
limiting the authority of theGeneral Assembly. 

35. His delegation also opposed the amendment by 
Hungary, Poland, Romania and the USSR (AB 
CONF.39BC.1BL.389 andCorr.l) whichwassimply 
another version of the proposal to include an ar-
t i c l e 5 ^ . His delegation had already spoken on the 
subject during the discussion on the latter proposal. It 
would therefore be sufficient to say at the present stage 
that there was no such thing asaright on the part ofa 
State toparticipate in amultilateral treaty. 
36. He viewed with sympathy the Swiss proposal fora 
new article 76 (ABCONF.39BC.1BL.250) because, since 
the days of the League of Nations,China had accepted 
the compulsory jurisdiction of the Permanent Court of 
International Justice, andwas ready to vote for that 
proposal. 
37. With regard to the proposals foranewarticle77, 
onthe subject of non-retroactivity,perhaps the ground 
might already be covered by article 24. However, if an 
article on the subject were eventually adopted, he would 
prefer the proposalby the five States (ABCONF.39B 
C.1BL.400) to that by Venezuela (ABCONF.39BC.1B 
L.399) 

38. Mr. CARMONA (Venezuela) saidthathis proposed 
article 77 (ABCONF.39BC.1BL.399) had been intended 
to express awell-known concept;ithadits origin in 
aremarkmade atthe 66thmeeting4 by the United 
States representative^that the Convention should apply 
only to future treaties^. Clearly,it was appropriate to 

^^ñis propon, ^^n îtted ^v ^r^il, ^ñüe, ^ n , ^en^a, 
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legislate for the future and not for the past. The 
same idea had been expressed byanumber of speakers, 
including therepresentativeoftheUkrainianSSR, at 
the present session. 
39. The need toincludeaprovisiononthe subject of 
non-retroactivityhadbeen shown bythe fact that, during 
the discussion, some speakers had stated that such a 
provision was indispensable while others hadfeltthat 
the provisions of article 24 were sufficient to cover the 
point. In the circumstances, in order to dispel all 
doubts, it was desirable that aseparate article should 
be included. He realized that the subjectwasavery 
complex one and he welcomed the efforts of other 
delegations to improve the drafting of his proposal. 
40. With regard to the five-State amendment (AB 
CONF.39BC.1BL.400) with its reference t o^ the rules 
of customary internationallawcodifiedinthepresent 
Conventionale wouldbepreparedto accept it pro
vided that the term^customary international law^were 
interpreted as had been done by the International Court 
of Justice in the ^ ^ ^ ^ C ^ ^ ^ ^ ^ ^ ^ cases in its 
judgement of 20 February 1969B There was also the 
problem that, apart from custom, there existed other 
sources of intemationallaw. 
41. His delegationhad given careful consideration to 
all the various proposals which had been made and had 
entered into informaldiscussionswiththesponsorsof 
amendments. Those discussions had led to the 
formulation ofajoint text for article 77 (ABCONF.39B 
C.1BL.403) which drew upon the new wording of sub
paragraph (̂ ) of article 3. That new wording was 
perhaps cnmbersome but it had the advantage of having 
beencarefully weighed by the Drafting Committee and 
havingbeenapproved without comment bythe Com
mittee of theWhole. It would be seen that it qualified 
the statement that the convention applied only to treaties 
concluded after its entry into force by means of an 
opening proviso safeguarding the application of any 
rules set forth in the convention ^ to which treaties 
would be subject, in accordance with international law, 
independently of the Conventions; he hoped that that 
formulawould meet the concernofthevarious delega
tions. He accordingly wished to withdraw his proposal 
(ABCONF.39BC.lBL.399)in favour of the new text 
(ABCONF.39BC.1BL.403) which he hoped would be 
generally acceptable. 

42. He could assuretherepresentative of Ecuador, a 
country with which Venezuela had always maintained 
excellent relations, that the proposal foranewarticle77 
was inno way intended to harm Ecuador's interests. 
The purpose of article 77 was simply to resolve 
difficulties,notto create obligationsfor thefuture;it 
would be open to any State not toaccept or ratify the 
conventiononthelawof treaties, ortoratify it with 
reservations. 

43. Mr. JACOVIDES (Cyprus) said he welcomed the 
withdrawal of the Venezuelan amendment (ABB 
CONF.39BC.1BL.399), which he would have been 
obliged to oppose. The terms inwhichthat proposal 

^ e e ^ . B . ^ ^ ^ ^ ó ^ p . ^ . 
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had been couched appeared tolimit the applicationof 
the convention to future treaties,without any qualifica
tions. In his delegation's view,most of therules in 
the convention constituted ^ ^ ^ in contemporary 
intemationallaw, whether derived fromcustom, from 
the general principles of law, or from any of the other 
sourcesmentioned in Article 38, paragraph 1, of the 
Statuteof the International Court. Morespecifically, 
that remark was true of most of thearticles contained 
inPartVregardinginvalidity,terminationandsuspen-
sionof the operationof treaties. 
44. It was his delegation's firm belief — and it was 
gratifying to note that the behef was widely shared by 
other delegations — that those rules hadafirm founda
tion in general international law; the International Law 
Commission, and the Committee at the first session, 
had only formulated those rules in a comprehensive 
and logical manner withinthe structure of the conven
tion under discussion. Even what might go beyond 
mere restatement or codification and constitute pro-
gressive^developmentcouldwellbesaidto have existed 
sufficientlylong incustomary or general international 
law for it tohave validity. The question which mies 
expressed in the convention constituted codification and 
which reflected progressive development was, of course, 
one which could not be determined in detail at present. 
It wasaquestion that would be thrashed out in practice 
and in mtemational jurisprudence. 

45. Sinceitwashisdelegation'sopinionthatmost of 
the rules embodied in the convention constituted ^ 
^ ^ , it would not haveopposedthefive-Stateamend-
ment(ABCONF.39BC.lBL.400) which, unlike the orig
inal Venezuelan proposal (ABCONF.39BC.1BL.399), 
stressed that the rule thereinproposed was ^without 
prejudicetothe application of therules of customary 
mtemational lawcodifiedinthe present Convention". 
He welcomed the Swedish representative's statement, 
when introducing the five-State amendment, that it was 
also the view of the sponsors that most of the contents 
of the present convention were merely expressive of 
mies which existedunder customary intemationallaw 
and that those mies obviously could be invoked as 
custom without any reference to^the present conven
tions He understood the Spanish amendment (AB 
CONF.39BC.1BL.401) to proceed from the same 
premises; it brought out, moreover, an additional 
elementregardingcustomaryrules as such, and therefore 
deserved support. 

46. His delegation would give objective consideration 
to any other suggestions on the issue of non-retroactivity 
which mightbe put forward that were consistent with 
the position he had outlined. 

47. Mr. HADJIEV (Bulgaria) said hiŝ  delegation 
opposedtheSwissproposàl for anew article 76 (AB 
CONF.39BC.1BL.250) because it would introduce 
compulsory adjudication,aprinciple which was rejected 
by Bulgaria. 
48. There was no necessity to introduceanew article 
on the settlement of disputes relating to the interpreta-

^^i01^^neenn^,para.4^. 

tion and apphcationof the convention. The majority 
of major intemationalconventions concluded in recent 
years contained no provisions on the subject. That 
was the case, for example, with the 1961 Vienna 
Conventionon Diplomatic Relations,the 1963 Vienna 
Convention on Consular Relations, the two Inter
national Covenants onHumanRights, and the 1958 
GenevaConvention ontheHighSeas. At the 1958 
GenevaConference,theSwiss delegation had proposed 
the inclusion of a provision of that type in all four 
conventions on the law of the sea, but its proposal had 
not been accepted. The fact that none of those 
conventionscontained any clause ontheinterpretation 
and application of their provisionsdid not deprive the 
States parties to them of me possibm t̂y of settling their 
disputesonthe subjects theyhad at their disposal, for 
that purpose,avariety of peaceful means, among others 
those set forthinArticle 33 of theCharter. 

49. His delegation had already set out in detail its 
arguments against the introduction of a compulsory 
adjudication clause in the convention. Those argu
ments w^ereval id^^^^agains t the Swiss proposal 
foranew article 76 (ABCONF.39BC.tBL.250), because 
of the wide scope of the provisions it embodied. Since 
thelnternational Law Commission had notdeemedit 
appropriate to make provisions for compulsory adjudica
tion in article 62 with regard to PartV,there would be 
even less justification for making such provision for the 
settlement of disputes relating to the interpretation and 
apphcationof the convention. 

50. The Bulgarian delegation could accept the inclnsion 
of atextonthesettlementof disputes relating tothe 
interpretation andapphcation of aconvention,beyond 
what was already containedin article 62, only if the 
procedure contemplated remained within the framework 
of Article 33 of the Charter. 

51. Mr. ABED (Tunisia) said that the final clauses set 
out in the amendment by Brazil and the United Kingdom 
(ABCONF.39BC.lBL.386BRev.l) reflected his delega
tion's position on the subject, since that amendment took 
intoaccounttherealitiesof theinternationalsituation 
and werein conformity with thefinal clauses of the 
two previousVienna Conventions and the Conventions 
on the Law of the Sea. His delegation could not, 
however, supportthefour-Stateproposal(ABCONF.39B 
C.1BL.389 and Corr.l) because Article A of that 
proposalseemedtogo beyondthe terms of reference 
of the Conference. 

52. Tunisia had been a sponsor of the overstate 
proposal (ABCONF.39BC.lBL.400)^now superseded 
by the seven-State proposal (ABCONF.39BC.1BL.403) 
ofwhichitwasalsoasponsor — foranewarticle77 
in the hope of clarifying the provisions of the convention 
and avoiding future disputes about the application of 
treaties. The new articlereaffirmed the principle of 
non-retroactivity; it had long existed incustomarylaw 
and was generally recognized, but it should be re-stated 
in any codification of universally accepted rules, in 
order to make them more stable and, as far as possible, 
applicable ^ ^ ^ B ^ ^ . 

http://ABCONF.39BC.tBL.250
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53.Mr.DE^GUARDIA(Argentma) said he sup
ported the final clauses proposed by Brazil and the 
United Kingdom (ABCONF.39BC.lBL.386BRev.l); the 
^Vienna clause"was the one which at present had the 
support of international practice in conferences convened 
under United Nations auspices. 
54. With regard to the question of the temporal 
application of the convention, his delegation was 
preparedto support theprinciple of non-retroactivity. 
It hadbeen ready to support the five-State formula 
(ABCONF.39BC.1BL.400), with theSpanish amendment 
(ABCONF.39BC.1BL.401), but now thatanew consol
idated text wa^beingintroduced(ABCONF.39BC.lB 
L.403), his delegation would support that. 

55. Mr. ROMFRO LOZA (Bolivia) said that the 
questionof non-retroactivity was sodelicatethat, if it 
were decided to include a specific provision on the 
question in the convention, its terms would need careful 
reflection so as toavoid drafting any unduly rigid rule 
which might create more problems than it would solve. 
Clear references to the principle of non-retroactivity 
were contained not only in the International Law Com
mission's commentaries but also in many of the articles 
whichhad already been approvedby the Committee. 
In fact,theprinciplewasimplicit throughout the text 
of the convention audit was not really necessary to 
include an express provision merely for the purpose of 
stating it in terms. 
56. The discussion had shown that both theVenezuelan 
proposal (ABCONF.39BC.lBL.399)and the five-State 
amendment (ABCONF.39BC.1BL.400) were inadequate. 
Both purported to exclude existing treaties from the 
apphcationof the convention,or at best toleave them 
subject totherules of customarylaw.Disputes origi
nating in treaties, however, were subject not only to 
theprinciples andrulesof customarylawbut also to 
those derived fromother sources of intemationallaw. 
Toadopt such dangerously restrictiveproposals would 
thusbe tantamount in many cases to setting the seal 
of approval on certain agreements which were the cause 
of continual controversies that required a solution in 
keepingwiththeprinciples of intemationallaw enshrined 
in the convention. 

57.TheSpanish amendment (ABCONF.39BC.1BL.401) 
attempted to remedy the defects of the restrictive texts 
contained in theVenezuelan andthe five-State propos
als. It introduced a general safeguarding proviso in 
respect of the principles andrulesof intemationallaw. 
That proviso would, however, be more precise if it 
read^ ^Without prejudice to the application of the 
principles and rules of international law that are recog
nized and in force, the convention will apply...". 
Fromthat point of view, theIranianamendment(AB 
CONF.39BC.lBL.402)wasmore satisfactory. The new 
combined text which had been announced (AB 
CONF.39BC.1BL.403) appeared to remedy most of the 
defects which had been pointed out and he would give 
it careful consideration. 
58. His delegation saw no necessity to include the 
proposed article 77 but, if the Conferencedecidedto 
retainit, its wording must be very carefully drafted 

so as to safeguard the principles of customarylaw and 
thosederivedfrom other sources of intemationallaw 
atpresentinforceforthe settlement of disputes,which 
in large measure theconventionwas attempting tocodify. 

59. Mr. BLIX (Sweden) pointed out that at the 
101st meetinghe had explained that the gist of the 
five-State proposal (ABCONF.39BC.1BL.400) was that 
the convention as such should apply only to treaties 
concluded by parties to the convention after it had 
entered into force for them, and that most of the 
substance of that instrument expressed existing inter
national law,whichwouldapply independently of the 
adoption of the convention. 
60. A number of suggestions had been made to improve 
the five-State proposal. In particular, it had been 
argued that the term ^customary intemationallaw" 
was too limited and that the term^codified"could give 
rise to difficulties. The Greek representative had 
suggested that a solution could be found by basing 
article77on article 3(^). The sponsors had accepted 
that suggestion, andanewproposalbyBrazil, Chile, 
Iran, Kenya, Sweden, Tunisia and Venezuela (AB 
CONF.39BC.1BL.403) was now submitted to supersede 
the original five-State proposal. The new text no longer 
referred to the rules of customary international law 
codified in the convention but applied to all the rules of 
international law, in the widest sense, which existed 
independently of the convention. Although the wording 
of the new text might seem cumbersome, i thad the 
merit of being morepreciseand,moreover, hadbeen 
approved at thefirst session of the Conference after 
thoroughdiscussionof article 3(^). The sponsors had 
nothadtimeto discuss their new text withthe Swiss 
representative, who had made a suggestion about the 
language of the previous proposal,but they hoped that 
he would be able to support the new text and that 
his suggestion would be referred to the Drafting 
Committee. 

61.Mr.MATINE-DAFTARY(Iran)saidheagreed 
with thestatement justmadeby therepresentative of 
Sweden. Havingbecome one of the sponsors of the 
new proposal introduced by the Swedish representative, 
his delegation now withdrew itsown amendment (AB 
CONF.39BC.1BL.402). 

62.Mr.DADZIE (Ghana) saidhewishedto answer 
some of the points raised in connexion with the amend
ment by Ghana and India (ABCONF.39BC.1BL.394) 
to the proposal by Brazil and the United Kingdom 
(ABCONF39BClBL386BRev.l) 
63. It had been claimed that participation in the 
conventiononthe lawof treaties shouldbe governed 
by theViennaformula,since that formula safeguarded 
theprinciple of universality. But that principle was 
defended even more strongly in the amendment by 
Ghana and India,whichwasamove towards fulfilment 
of aprincipleacceptabletoall. 
64. Ithadfurtherbeenclaimedthat that amendment 
converted the Vienna formula into an ^all States" 
formula, because it referred to two treaties which 
contained thelatter formula. But was it not a fact 



336 Meetings of the Committee of theWhole 

that the two treaties had been adopted,and that they 
both went beyond theVienna formula? 
65. Next, the charge had been made that the intention 
of the two sponsors was to imply recognitionof certain 
entities not recognized by some as States. That charge 
he emphatically denied. The intention of the sponsors 
was simply tomove a stepfurther intheprogressive 
development of the principle of universality; it was not 
to imply or deny recognition of any entity. 

66. The representative of the Federal Republic of 
Germany had alleged more specifically that the intention 
of the amendment was to benefit the German Democratic 
Republic in particular. In fact, the intention of the 
sponsors was tobenefit not any entity in particular but 
all which qualified under the proposed formula for 
participation inthe convention. The German Demo
cratic Republic was alreadyaparty to four multilateral 
treaties,and was expected to accede toafifth, in none 
of which had it been intended that the participation of 
theGerman DemocraticRepublic should confer oni t 
or denŷ  to it a particular status. Since the parties 
whichthe amendmentby Ghanaandlndiasought to 
admit to the convention had already beenadmittedto 
four other treatiestherewas noreasontodeny them 
the same opportunity in the present convention. It was 
true that not all the contested Stateswhich had been 
allowed to participate in the two treaties mentioned 
in the amendment had taken advantage of the right 
offered them. But neither had many of the States 
entitledto attendthepresent Conference. What was 
important was simply to open the door of participation 
to all States. Whether they took advantage of the 
opportunity was entirely for them to decide. 

67. In view of the nature of the convention on the 
law of treaties, and in recognition of the recent advance 
inthe search for aformula to widen the participation 
of theinternational community in multilateraltreaties 
ofuniversalscope,thedelegations of Ghana and India 
had proposed that parties to two of the most significant 
universal treaties to date must also be permitted to 
become parties to the convention. It was inconceivable 
that any State which had supported theparticipation 
provisions referred to as the Moscow formula, or which 
had accepted that formula, could now justifiably oppose 
the adoption of the same formula in the convention 
on the law of treaties. 

68. Ithadbeenarguedthatextensionof participation 
in multilateral treaties to States not covered by the 
Vienna formula would create difficulties for the 
Secretary-General, whowould have to decidewhether 
ornotagivenent i tywasaState . Bu tawayou to f 
that difficulty had already been found by the great 
Powers, which had extended participation in such a 
way as to gain the approval of the United Nations. A 
case in point was the Outer Space Treaty, which 
contained theMoscow formula andhad been drafted 
entirely by the United Nations. It could no longer be 
argued that only theUnited Nations, being the highest 
international body, could change the existing Vienna 
formula. It had already done so when it adopted the 
Outer Space Treaty and othersinthat series. 

69. The duty of the Austrian authorities and the 
Secretary-General as initial and final depositaries, 
respectively, under the amendment by Ghana and India, 
was therefore simplified. The delegation of Ghana 
noted with satisfaction that Austria was prepared to 
undertake such dutiesas the Conference might entrust 
to it in accordance with any of the proposals before the 
Conference. 
70. He hoped the Conference would adopt the ^all 
States"formula provided for in the four-State proposal 
(ABCONF.39BC.1BL.389 and Corrl), but if that 
proposal were not accepted, adoption of the amendment 
by Ghana andlndiawasessentialin order touphold 
the principle of universality. 

71.Mr.KRISHNARAO(India)saidhewishedto 
clarify his delegation's position in regard to certain 
comments on the amendment by Ghana and India 
(ABCONF.39BC.1BL.394). 
72. One representative had warned the Committee not 
to be misled by his reference,inintroducing the amend
ment, to^the new Vienna formula". But the wording 
of the joint amendment wasbased on the final clauses 
of the Nuclear Test Ban and Outer Space Treaties. At 
that time, India had been opposed to the Moscow 
formula, since it considered that the Secretary-General 
of theUnited Nations ought to be the sole depositary, 
buti t hadbeen assuredthattheformula represented 
progress towards universality, and had reluctantly 
accepted it. Now, six years later, India was being told 
by two of the three depositaries under the Moscow 
formula that its attempttofollow their example was 
politically motivated. That charge was quite un
founded; surely, any State or entity which was or 
became aparty to the Nuclear Test Ban and Outer 
SpaceTreaties could becomeaparty to the convention 
on the lawof treaties. 
73. Some delegations had suggested that reference 
should be made to the^afiStates"prmciple, but that 
no practical ways of implementing it should be included 
inthe convention. The sole purpose ofthe joint amend
ment, however,was to translate the principle of univer-
sality into reahty, and its sponsors would be glad if any 
delegation could suggest a more acceptable way of 
achieving that end. 
74.The advocates of theVienna formula asserted that 
that system had behmd it the overwhelming support of 
practiceandprecedent. But whenthe Indian delega
tion had invoked practice and precedent in the debate 
onarticle 6 2 ^ , it had been urged tobe progressive 
and liberal, rather than reactionary. Ithadalsobeen 
argued that the Vienna formula provided for the 
residuary power of the General Assembly to invite any 
State, but it was well knowntha^ in practice nosuch 
invitation had ever been issued or was likely to be 
issued in the foreseeable future. 
75. It had been suggested that theGeneral Assembly 
mightbeentmstedwith the responsibihty for deciding 
what entities might become parties to the convention 
under article A,paragraphl (^),of the joint amend
ment. That suggestion seemed curious in the fight 
of the deliberate omission from therelevant clauses ôf 
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the Nuclear Test Ban and Outer Space Treaties of any 
referenceto the United Nations, onthe groundthat 
any such involvement of the General Assembly would 
create practical problems. So now,when the sponsors 
of the amendment claimed that their proposalrepre-
sentedapracticalstep,theyweretold that it failed to 
achieve universality, but when they said that it was 
directed towards universality, they were told that it was 
impractical and politically motivated. 

76 Sir Humphrey WALDOCK (Expert Consultant) 
said he wished to comment ontwopointswhichwere 
connected, because they both concerned the function of 
the convention as an instrument for consolidating 
general mies of intemationallaw. The first was the 
question of the non-retroactivityof the convention, and 
thesecondwasthequestionof the number of ratifica
tions and accessions needed to bring the convention 
into force. 
77. He had spoken of the convention as an instrument 
for consolidating rather than codifying the general mies 
of international law,becausetheword^codify"was 
sometimes used in a rather narrow sense. Most 
representatives were familiar with the background of the 
articles which had now, for the most part, been 
approved. It had been his experience as Special 
Rapporteur, and perhaps the experience of all his 
colleaguesonthelntemationalLawCommission, that 
there were a great many uncertainties in thelaw of 
treaties. His very distinguished predecessor as Special 
Rapporteur, Sir HerschLauterpacht, had said that there 
was virtually nothing that was settled in the law of 
treaties. The position could be exaggerated and he had 
been very comforted to hear many representatives at 
the Conference speak of the convention as essentiallya 
codifying instrument. Thatwas therightviewif the 
conventionwas regardedessentially as aconsolidating 
instrument which took account of differences of opinion 
butfoundacommon agreement as to thel inestobe 
followedinthe law of treaties. From that point of 
view the convention had, of course, a very great 
significancein international law, audit wasfrom the 
same point of view that he approached those two 
problems. 

78. The principle of non-retroactivity was only one 
aspect of theproblem of the temporal application of 
intemationallaw. The International Law Commission 
had found it to be an exceedingly delicate and trouble
some problem, not only in connexion with article 24 on 
that very point,but also with respect to the interpreta
tion of treaties. The Commission had tried at one stage 
to consider the inter-temporal element in the application 
of international law when interpreting treaties. It had 
in the end concluded that the whole problem of the 
relation between treaties and customary law was one 
winch called forasearching inquiry before the Commis-
sioncouldbe onsafeground in formulating rulesin 
connexionwith interpretation. 

79. It would be seen from the text of article 27,which 
theCommitteehadaccepted, thattherewasmerely a 
reference, for the purpose of the interpretation of 
treaties, t e t a n y relevant rules of intemationallaw"; 

no attempt was made to solve the problem of the 
temporal element. The Commission had left that 
element to be determined according to each case in 
accordance with the principle of good faith. That being 
the general position in the Commission on the temporal 
element, theCommissionhadprovided, in article24, 
after some difficult discussions, the basis of the rule 
on non-retroactivity which the Committee of theWhole 
had approved. 

80. Some speakers in the debate had thought that the 
article would suffice to cover the question of non-
retroactivity inconnexionwiththe convention onthe 
lawof treaties. That wasprobably the correct view. 
The provision wasageneral one setting out the general 
principle of non-retroactivity, and it was flexible in that 
it did not foreclose the question of the temporal element 
in the development of international law. It might 
therefore servethepurpose. Hehadbeen very glad 
to hear the representative of Switzerland emphasize the 
inter-temporal element in international law,because that 
element was his particular preoccupation. Conven
tions such as the one under consideration had their 
consolidatingforce, and evenmatters whichmight or 
might not havebeeninternational law at the time of 
the codifying convention thereby gained authority^ 
Rules which it might not be possible,on the basis of a 
very strict view of codification, to consider as inter
national law at the time of the convention might be so 
considered at alater date. He was very anxious, in 
connexion with the proposals before the Conference 
on the question of non-retroactivity, that nothing should 
bedoneto damage the very important impact which 
all great conventions had as instmments for consolidating 
and settling general international law. 

81. His own reaction to the various proposals that had 
been madewerethatasolutioncould be found on the 
basis of the latest proposal, by seven States (AB 
CONF.39BC.1BL.403), which amalgamated some others. 
That proposal left open the question of the temporal 
element sufficiently for it tobeasatisfactory basis for 
the solution of the problem. He recognized that many 
representatives had a certainpreoccupation as to the 
need foranon-retroactivity provision in the convention. 
That need had notbeenfelteither inthe caseof the 
Conventions on the Law of the Sea or in that of the two 
previous Vienna Conventions. A convention on the 
law of treaties was perhapsarather peculiar instmment 
audit might be that the justification existed in that 
particular case. 

82. The other pomt,which had not been so thoroughly 
debated, wasthenumber of ratifications or accessions 
required to bring the convention mto force. Care was 
needed if that were not to risk losing some of the value 
of the work done at the Conference. It had been 
suggested that, because of the growth of the international 
community, ratification by forty-five, fiftyor even sixty 
States should perhaps be requiredbefore a codifying 
conventioncameintoforce. The statisticalargument 
was not impressive. I t seemedtohimthat themore 
aconventioncontainedcodifying elements, the less there 
was to the argument thatalarge number of ratifications 
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was needed to bring it into force. I f , ^ ^ v ^ ^ ^ , i t 
dealt largely withalaw which was acceptable as general 
law,then the argument foralarge number of ratifications 
did not seem to be particularly strong. The record 
would show, for example, that some eighty-seven 
representatives hadbeenpresent at the Geneva Con
ference o n t h e L a w o f t h e S e a a t w h i c h i t h a d b e e n 
decided that twenty-two ratifications would be required 
tobringintoforcethefourconventions adopted. In 
fact, they had all come into force, the Convention on the 
High Seas having received forty-two ratifications, the 
Conventionon Fishing andConservationof the Living 
Resources of the High Seas twenty-six ratifications,the 
Convention on the ContmentalSheff thirty-nine ratifica
tions and the Convention on theTerritorial Sea and the 
Contiguous Zone thirty-five ratifications. Again, the 
Vienna Convention on Diplomatic Relations had 
received eightyratifications,while thirty-three States had 
ratified the Convention on Consular Relations. But 
had the much higher figures suggested in the case of the 
present cbnventionbeenappliedto those conventions, 
only theCohvention on Diplomatic Relations would be 
in force today. That was a serious matter, because 
there might be particular difficulty in getting early 
ratifications of the present convention. It was a 
difficult, long and technical convention, with many 
provisions of ahighly intellectual quality. They were 
not the sort of provisions which it was easy for govern
ments to pilot through parliaments. There might be 
acertainslownessinthe procedure of ratification. It 
was common experience that,whenaconvention came 
into force, that tended to produce an acceleration in the 
process of ratifioationby additionalStates. It would 
also be agreed that, however important the mere act 
of adoption ofatext such as the present convention, its 
effect as a general codifying convention would be 
enormously increased the moment it came into force. 
83. Hisown feeling wasthatthefigureof thirty-five 
suggested by Ghana and India would serve the purpose 
of recognizingthe implications of an enlarged community 
and yet would not unduly delay the bringing into force 
of the convention nor endanger some of the benefits of 
thegreatworkdoneonthe conventionat the present 
Conference. 

The meeting rose at 5.55p.m. 

ONE HUNDRED AND FOURTH MEETING 

C ^ ^ ^ ^ B M r . ELIAS (Nigeria) 

Con^iderationof the question of the l^woftre^tie^ in 
^ccord^nce with resolution ^166(XXI)^dopted by 
the General Assembly on^December 1966 ( ^ B ^ -

(continued) 
1. Mr. KHLESTOV (Union of Soviet Sociafist Repub
lics), supported by Mr. SECARIN(Romania),reques-

ted that the Committee, in voting on the proposals 
before it with regard to the finalclauses,vote first on 
the proposal submitted by the delegations of Hungary, 
Poland, Romania and the USSR (ABCONF.39BC.1B 
L.389 and Corr.l); that proposal aimed at securing 
acceptance for the principle of universality, and the 
convention on the law of treaties, as a multilateral 
treatyformingtheverybasisofalltreaties, should by 
definition be open to all States. 

2.Mr.GON (Central AfricanRepublic) said that, bear-
mgmmind the arguments his delegation had advanced 
at the first session with regard to the jurisdiction of the 
International Court of Justice, and particularly the 
awkward problems which the new article76 would raise 
by unduly prolonging the procedure for the settlement of 
themajority of treatydisputes,hewouldvote against 
theproposednew article 76 (ABCONF.39BC.1BL.250). 
3. On the question of participation in the convention on 
the law of treaties, he said that his delegation endorsed 
the principle of universality, although it considered that 
it was the General Assembly of the United Nations that 
should deal with any problems which might arise in that 
respect. It could only support the proposals in favour 
oftheadoptionoftheViennaformula,whichrepresented 
thebestwayof ensuring respect for theprinciple of 
universality. 
4. With regard to the minimum number of ratifications 
needed tobring the convention into force,the Central 
African Republic would vote against the figure of sixty 
proposed by Switzerland in document ABCONF.39B 
C.1BL.396, since it consideredthat number excessive. 
5. On the other hand, his delegation would vote fora 
provision that the convention should be non-retroactive, 
mother wordsfortheseven-State proposal for anew 
article77(ABCONF.39BC.lBL.403),thewordingof 
which seemed to cover all the points. 

6.Mr. PINTO (Ceylon) saidhe would vote in favour of 
the seven-State proposal for a new article 77 (AB 
CONF.39BC.lBL.403),which laid down the principle 
of the non-retroactivity of the convention on the law of 
treaties, because he thought the convention should 
contamaprovision to that effect. Thewords^treaties 
which are concluded by States"were however ambigu
ous; it would be better to take the date on which a 
treaty was^adopted"or the date on which its text was 
settled as the point of reference. 
7. With regard to participation in the convention on the 
law of treaties, although his delegation had consistently 
advocatedtheprmcipleof umversality, aswas shown 
bythefactthatitwasco-sponsoringaproposalforan 
article 5 ^providing for the adoption of the ^all 
States"formula(ABCONF.39BC.lBL.388andAdd.l), 
it would have to abstain from voting on the amendment 
by Ghana and India (ABCONF.39BC.1BL.394) to the 
proposal subnñtted by Brazil and theUnited Kingdom 
(ABCONF.39BC.lBL.386BRev.l), for various reasons. 
8. The firstwas that the amendment by Ghana andlndia 
resorted to an undesirable legal technique^aState wish
ing tobecomeaparty to the convention on the law of 
treaties would first have to accede to two other treaties 
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unrelated to the convention and concerning more or less 
extraneous matters which might very well be of no 
interest to the State concerned in eitlrer me immediate 
or the more distant future. It would be detrimental to 
the sovereignty of States to place them under that obli
gation solely in order to make them acceptable to their 
peers, namely the other parties to the convention on the 
law of treaties. 
9. Secondly, the amendment did not adequately reflect 
the ^Moscow formula", in other words the ^all 
States"formula, which hisdelegation regarded as the 
only real guarantee of universality. The Moscow for
mula as modified by Ghana and India would have tire 
undesirableeffectof automatically excluding fromthe 
conventiononthelawof treaties those States not in
tending to become parties to the two treaties mentioned, 
whichwouldform asort of ^gateway"to the con
vention. 
10. Lastly,in the event of the amendment by Ghana and 
India being adopted, at least one of thegreat Powers 
withwhichCeylonhadexcellent relations, andwhich 
it was hopedwould accede to the convention onthe 
lawof treaties through the device of an^a l l States" 
formula, might refuse to become aparty to the con
vention solely because apparently it was refusing at 
present to accede to either of those^gateway"treaties. 
He did not wish to be associated with that possible result 
of the amendment. 

11. Theformulaproposedby Ghana andlndia was 
nevertheless highly ingenious and hadthegreat merit 
ofbemgacompromise. But Ceylon stood by the prin
ciple of umversality inits initial form, and it could 
therefore not vote in favour of the final clauses proposed 
by Brazil and the United Kingdom (ABCONF.39BC.1B 
L.386BRev.l). 

12.Mr.BLLX(Sweden) saidthatnoneof thethree 
proposals submitted with regard to the final clauses 
(ABCONF.39BC.lBL.386BRev.l,L.389andCorr.l,and 
L.394) was perfect foraconvention such asthe con
vention on the law of treaties. Ideally,the participation 
clauses should open the convention to all entities enjoy
ing some degree of recognition in the international com-
munity. It was obviously difficult exactly to specify 
what degree and to saywhat machinery should be estab
lished to assess the degree of recognition. The interna
tional community would probably be unwilling to auth
orize virtually unrecognized entities, or entities which 
the UnitedNationshadrecommendedits States Members 
not to recognize,toaccede to codification conventions. 
In the Swedish view, the recognition of an entity by only 
one of the States partiestoatreaty should not be suffi
cient to enable that entity to become aparty to the 
treaty. Yet that would seemingly be the effect of the 
^allStates"formula if the depositary was not tobe 
requiredto settle controversial questions, or to refer 
themto someother organ. Premature or unjustified 
recognition had often occurred. 

13. At the same time, it was going rather far to require 
an entity to be recognized by half the States Members of 
theUnited Nations before it couldbe authorizedto 
participateinccnventionsofthe kind prepared at Vienna. 

That, of course,was the practical effect of theVienna 
formula. However, the latter had the advantage of 
making tl̂ e General Assembly,tl^e world's most repre
sentative political organ, decide on behalf of the interna-
tional community whichentities should have access to 
certain treaties of general concern. Nor did it place the 
Secretary-General in a difficult position or cause any 
legal ambiguity. 
14. What was known as the Moscowformulareally 
amountedtoauthorizinganyoneof three depositaries 
to decide whether or not an entity was a State. Its 
practical effects were less restrictive than the Vienna 
formula,which was an advantage, but from the point of 
view of principle it was undesirable that tlrree different 
Powersshouldbelefttodecideonbehalf of the entire 
community who could and could not accedetocertain 
very important treaties; that shouldbe a community 
decision. Legally, there was also the risk of confusion 
if all three depositaries did not take the same decision. 
Sweden had nonetheless shown itself willing to accept 
that formulawhere it had been accepted byconsensus 
and applied to some treaties of particular interest to the 
great Powers. 
15.Theamendmentby Ghana and India(ABCONF. 
39BC.lBL.394),whichproposedacombinationof the 
Vienna and Moscow formulas, had some merit; the new 
formula would be less restrictive than theVienna formula 
and would place the functions of depositary in the hands 
of the Secretary-General rather than of particular States. 
But it would not immediately ensure the universality so 
strongly favouredby its advocates. I twouldalsobe 
rather curious if some entities, in order to become 
parties to the conventionon the lawof treaties, had to 
have their standing as States verified beforehand in 
Moscow, Washington or London, in connexion with 
their accession to the Nuclear Test BanTreatyor the 
Outer SpaceTreaty,if they did not wishtoraisethe 
question in the General Assembly. 
16. In view of the advantages and disadvantages of the 
various proposals, the Swedish delegation would support 
theViennaformulainitstraditionalform(ABCONF.39B 
C.lBL.386BRev.l) untilabetter formula, oraformula 
which could be unanimously adopted,was worked out, 
But hisdelegation would nevertheless not voteagainst 
theformulaproposedby Ghana and India, the apph
cationof which ought not to raise any legal or technical 
difficulties. 
17.Sir John CARTER (Guyana) said he was satisfied 
withthe new formulation of theproposed article 77 
andwouldvotefor it. He wouldbe glad, however, 
if the Drafting Committee could consider the possibility 
of amending the opening words to read^ ^Without 
prejudice to the application of the rules of international 
lawtowhichtreaties wouldbe subject, independently 
of the convention, the convention will apply. . ." 
18. With regard to the various proposals relating to the 
final clauses (ABCONF.39BC.lBL.386BRev.l, L.389 
andCorr.l, andL.394),hisdelegationwouldvotein 
the way it had already explainedtotheCommittee at 
the 102nd meeting. 

19. Mr. BOULBINA (Algeria) said he was in favour 
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of theprinciple of universality which the draft final 
clauses submitted in the four-State proposal (ABCONF. 
39BC.1BL.389 and Corr.l) would embody. Algeria 
would therefore vote for that proposal. 
20. It was essential that the convention on the lawof 
treaties should be open to all States, since it codifieda 
system of rules which was to govern the subject of 
treatiesintheinterestof the intemationalcommunity 
as a whole. It shouldtherefore constitute a decisive 
stage in the development of international law and pro
mote closer relations among States and peoples. Both 
thefoundations and the scope and application of the 
convention should be asbroad and solid as possible. 
21. Although the amendment by Ghana and India 
(ABCONF.39BC.1BL.394) restricted theprinciple of 
universahty, the Algerian delegation would vote for that 
proposal if the four-State proposal was not adopted. 

22. Mr. ESCUDERO (Ecuador) moved that the Com
mittee postpone the voting on the new version of 
article 77(ABCONF.39BC.1BL.403) until the beginning 
of the following week so that Governments would have 
time to weigh all the implications of acomplextext 
which had not been sufficiently discussed in the 
Committee. 

23. The CHAIRMAN said that, under rule 25 of the 
rules of procedure, twospeakers couldspeakforthe 
motion for adjournment of the debate and two against. 

24. Mr. BLIX (Sweden) said that as one of the sponsors 
ofthe new article 77 (ABCONF.39BC.1BL.403) he was 
against the motion for adjournment. The text had 
been amplydiscussedat the previous meetingand the 
Expert Consultant had taken part in the debate. Fur
thermore, all the changes made by sponsors of 
article 77 related to the first part of the provision,which 
was now based very closely on article3(^) of the con
vention adopted at the first session after thoroughcon-
siderationbothintheCommitteeof theWholeandin 
the Drafting Committee. 

25. To judge from informal discussions, he believed 
that it was the words ^independently of the Con-
vention"that were at issue, as some delegations believed 
them unnecessary. They were, however, essential, since 
theconventionassuch would bepartof international 
law, binding on all those who became parties to it. 

26. Mr. ROMERO LOZA (Bolivia) supported the 
Ecuadorian representative's motion for adjournment. 
Consultations werestilltaking place andseveraldele-
gations were awaiting instmctions. 

27. Mr. CARMONA (Venezuela) supported the 
Swedishdelegation'sargumentsagainstthemotionfor 
adjournment. Incidentally, to adjourn the vote on 
article 77 wouldprobably compel the Conference to 
prolong its second session. 

28. Mr. ALVAREZ TABIC (Cuba) supported the 
motion for adjournment. 

29.The CHAIRMAN put to the vote the motion for 
adjournment of the vote on the proposed new article77. 

30. Mr. ESCUDERO (Ecnador) said that in view of 
theresultof thevoteonhis motion, he considered it 
necessary to give in advance the reasons why he would 
oppose the seven-State amendment (ABCONF.39BC.1B 
L.403). 

31. The Ecuadorian delegation believed that the 
amendment was not only contrary to every principle of 
law;itwasdevoidof elementary justice, sinceitwas 
contrary to the interests of alargenumber of States, 
especially small States, on which treaties had been 
imposed by force. 

32. If the amendment was adopted, those States would 
not be able to assert their rights in accordance with the 
procedures laid down in PartVof the draft, since they 
couldnotbe applied to treaties concludedbefore the 
convention entered into force. The International Law 
Commissionhadbeen wise enough not to include in 
its draft an article similar to what was proposed in 
the seven-State amendment. It would also be remem
bered that the Expert Consultant had intimated thata 
provision of that kind wasnot necessary in view of 
article 24. 

33. Mr. KRISHNA RAO (India) said that his delega
tion would vote for the^allStates"formula and also, of 
course, for the amendment of which his delegation was 
one of the sponsors (ABCONF.39BC.1BL.394). 

34. Replying tothecomments madeby certaindele-
gations, he explained that the purpose of the amendment 
was to provide machinery for the apphcation of the^all 
States" formula. The two treaties mentioned in it 
incorporated that formula, and by quoting them the 
sponsorsof the amendment had shown that they were 
mfavourofthe^aHStates"formula. 

35. Some States which maintained excellent relations 
withacertain well-known countrywondered if the result 
of theamendmentby Ghana and India might notbe 
thatthecountryinquestionwouldhavetobecome a 
party to the treaties mentioned before becomingaparty 
to the convention on the law of treaties. The answer 
to that question was emphatically no; the problem 
related only to membership of theUnited Nations and 
me representation of Governments in the Organization. 

36 . l t would be noted that the amendment did not use 
the te rm^Sta te"but^par ty" ; it was not concerned 
with the problem of recognition or the question whether 
an entity was or was notaState. 
37. The amendment by Ghana and India was an indi
visible whole; the vote should therefore be taken on the 
amendment asawhole, not on its parts separately. 

38. Mr. CASTREN (Finland) said that he would vote 
for the amendment byBrazil and theUnited Kingdom 
(ABCONF.39BC.lBL.386BRev.l) and the seven-State 
amendment (ABCONF.39BC.1BL.403). 
39. His delegation would vote against the four-State 
amendment (ABCONF.39BC.1BL.389 and Corr.l) for 
reasonssimilar to those given by the representative of 
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Sweden. It would abstain on the amendment by Ghana 
and India (ABCONF.39BC.lBL.394). 

40. The CHAIRMAN put the Swiss proposal (AB 
CONF.39BC.lBL.25O) to the vote. 

At the request of the representative of Switzerland, 
the vote was taken by roll-call. 

Peru, having been drawn by lot by the Chairman, 
was called upon to vote first. 

In favour: Peru, Philippines, Portugal, Republic of Korea, 
Republic of Viet-Nam, San Marino, Sweden, Switzerland, 
Turkey, United Kingdom of Great Britain and Northern Ireland, 
Uruguay, Australia, Austria, Barbados, Belgium, Cambodia, 
Canada, Chile, China, Colombia, Denmark, Dominican 
Republic, El Salvador, Federal Republic of Germany, Finland, 
France, Guyana, Holy See, Ireland, Italy, Japan, Liechtenstein, 
Luxembourg, Monaco, New Zealand, Norway, Pakistan. 

Against: Poland, Romania, Saudi Arabia, Sierra Leone, South 
Africa, Sudan, Syria, Thailand, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics, United Arab 
Republic, United Republic of Tanzania, Venezuela, Afghanistan, 
Algeria, Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cameroon, Central African Republic, Congo 
(Brazzaville), Congo (Democratic Republic of), Cuba, Cyprus, 
Czechoslovakia, Ecuador, Ethiopia, Ghana, Hungary, India, 
Indonesia, Iran, Iraq, Israel, Jamaica, Kenya, Kuwait, Libya, 
Madagascar, Malaysia, Mauritius, Mexico, Mongolia, Morocco, 
Nigeria, Panama. 

Abstaining: Senegal, Singapore, Spain, Trinidad and Tobago, 
Tunisia, Uganda, United States of America, Yugoslavia, Zambia, 
Argentina, Ceylon, Costa Rica, Gabon, Greece, Guatemala, 
Honduras, Ivory Coast, Lebanon, Liberia, Netherlands. 

The Swiss proposal (A/CONF.39/C.1/L.250) was 
rejected by 48 votes to 37, with 20 abstentions. 

41. Mr. RATTRAY (Jamaica), explaining his delega
tion's vote, said that the Swiss proposal introduced an 
element of confusion with respect to the procedure for 
the settlement of disputes and made not only the inter
pretation but also the application of the convention more 
complicated. 

42. Moreover, the proposal had been submitted before 
the Committee had considered article 62 bis. In view 
of the Committee's decision on that article, the meaning 
of some of the provisions in the convention, and particu
larly those in Part V, would have had to be determined 
by two separate tribunals — the International Court of 
Justice in the case of the Swiss proposal, and the ma
chinery for settlement set up by article 62 bis. 

43. The CHAIRMAN put the seven-State proposal 
(ABCONF.39BC. 1BL.403) to the vote. 

At the request of the representative of Ecuador, the 
vote was taken by roll-call. 

Turkey, having been drawn by lot by the Chairman, 
was called upon to vote first. 

In favour: Turkey, United Kingdom of Great Britain and 
Northern Ireland, United Republic of Tanzania, United States 
of America, Uruguay, Venezuela, Argentina, Australia, Austria, 
Barbados, Belgium, Brazil, Canada, Central African Republic, 

Ceylon, Chile, China, Colombia, Costa Rica, Czechoslovakia, 
Denmark, Dominican Republic, Federal Republic of Germany, 
Finland, France, Gabon, Greece, Guyana, Holy See, India, 
Iran, Iraq, Ireland, Israel, Italy, Ivory Coast, Jamaica, Japan, 
Kenya, Kuwait, Lebanon, Liberia, Libya, Liechtenstein, Luxem
bourg, Mauritius, Mexico, Monaco, Netherlands, New Zealand, 
Nigeria, Norway, Panama, Peru, Philippines, Portugal, Republic 
of Korea, Republic of Viet-Nam, Romania, San Marino, Saudi 
Arabia, Senegal, Singapore, South Africa, Sudan, Sweden, 
Switzerland, Syria, Thailand, Trinidad and Tobago, Tunisia. 

Against: Algeria, Bolivia, Congo (Democratic Republic of), 
Cuba, Ecuador. 

Abstaining: Uganda, Ukrainian Soviet Socialist Republic, 
Union of Soviet Socialist Republics, United Arab Republic, 
Yugoslavia, Zambia, Afghanistan, Bulgaria, Burma, Byelo
russian Soviet Socialist Republic, Cambodia, Cameroon, Congo 
(Brazzaville), Cyprus, El Salvador, Ethiopia, Ghana, Guatemala, 
Honduras, Hungary, Indonesia, Madagascar, Malaysia, 
Mongolia, Morocco, Pakistan, Poland, Sierra Leone, Spain. 

ТЫ seven-State proposal (A/CONF.39/C.1/L.403) 
was adopted by 71 votes to 5, with 29 abstentions. 

44. Mr. NEMECEK (Czechoslovakia), explaining his 
delegation's vote, said that in its view one of the basic 
principles of international law was that any treaty con
cluded by the threat or use of force in violation of the 
rules of international law, or which was contrary to a 
peremptory norm of general international law, was void. 

45. The CHAIRMAN reminded the Committee that the 
USSR representative had requested that a vote be taken 
first on the proposal by Hungary, Poland, Romania and 
the Union of Soviet Socialist Republics (A/CONF.39/ 
C.1/L.389 and Corr.l). Since no delegation had op
posed that procedure, he would put the proposal to the 
vote. 

At the request of the representative of Australia, the 
vote was taken by roll-call. 

Venezuela, halving been drawn by lot by the Chairman, 
was called upon to vote first. 

In favour: Yugoslavia, Zambia, Afghanistan, Algeria, Bul
garia, Burma, Byelorussian Soviet Socialist Republic, Cambodia, 
Cameroon, Ceylon, Congo (Brazzaville), Cuba, Czechoslovakia, 
Ecuador, Ghana, Hungary, India, Indonesia, Iraq, Mexico, 
Mongolia, Pakistan, Poland, Romania, Sierra Leone, South 
Africa, Sudan, Syria, Ukrainian Soviet Socialist Republic, Union 
of Soviet Socialist Republics, United Arab Republic, United 
Republic of Tanzania. 

Against: Venezuela, Argentina, Australia, Austria, Barbados, 
Belgium, Bolivia, Brazil, Canada, Central African Republic, 
Chile, China, Colombia, Costa Rica, Denmark, Dominican 
Republic, Federal Republic of Germany, Finland, France, 
Gabon, Greece, Guatemala, Holy See, Honduras, Ireland, Israel, 
Italy, Ivory Coast, Japan, Liberia, Liechtenstein, Luxembourg, 
Madagascar, Malaysia, Monaco, Netherlands, New Zealand, 
Nigeria, Norway, Panama, Peru, Philippines, Portugal, Republic 
of Korea, Republic of Viet-Nam, San Marino, Senegal, Spain, 
Sweden, Switzerland, Thailand, Tunisia, Turkey, United 
Kingdom of Great Britain and Northern Ireland, United States 
of America, Uruguay. 

Abstaining: Congo (Democratic Republic of), Cyprus, El 
Salvador, Ethiopia, Guyana, Iran, Jamaica, Kenya, Kuwait, 
Lebanon, Libya, Mauritius, Morocco, Saudi Arabia, Singapore, 
Trinidad and Tobago, Uganda. 
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The four-State proposal (A/CONF.39/C.1/L.389 and 
Corr.l) was refected by 56 votes to 32, with 17 absten
tions. 

46. Mr. BILOA TANG (Cameroon) said he had voted 
in favour of the proposal as an indication of his concern 
for the principle of universahty. There were certain 
matters in which every political entity, even if it was 
not recognized by everybody, should be given an oppor
tunity to participate in treaties. 

47. Mr. BRODERICK (Liberia) explained that he had 
voted against the proposal because his delegation, while 
in favour of universality with respect to participation in 
general multilateral treaties, considered that it was the 
responsibility of the General Assembly to decide what 
States had the right to become parties to the conven
tion. 

48. The CHAIRMAN put to the vote the amendment 
br Ghana and India (A/CONF.39BC.1/L.394) to the 
proposal by Brazil and the United Kingdom (A/ 
CONF.39BC.l/L.386BRev.l). 

At the request of the representative of Australia, the 
vote was taken by roll-call. 

The United Kingdom' of Great Britain and Northern 
Ireland, having been drawn by lot by the Chairman, was 
called upon to vote first. 

In favour: United Republic of Tanzania, Yugoslavia, 
Afghanistan, Algeria, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cambodia,' Cuba, Czechoslovakia, Ecuador, 
El Salvador, Ghana, Hungary, India, Indonesia, Iraq, Kenya, 
Mongolia, Morocco, Nigeria, Pakistan, Poland, Romania, Saudi 
Arabia, Sierra Leone, Sudan, Syria, Uganda, Ukrainian Soviet 
Socialist Republic, Union of Soviet Socialist Republics, United 
Arab Republic. 

Against: United Kingdom of Great Britain and Northern 
Ireland, United States of America, Uruguay, Venezuela, Argen
tina, Australia, Belgium, Bolivia, Brazil, Canada, Central 
African Republic, China, Colombia, Costa Rica, Denmark, 
Dominican Republic, Federal Republic of Germany, France, 
Gabon, Greece, Guatemala, Holy See, Honduras, Ireland, 
Israel, Italy, Ivory Coast, Japan, Liberia, Liechtenstein, 
Luxembourg, Malaysia, Monaco, Netherlands, New Zealand, 
Norway, Panama, Peru, Philippines, Portugal, Republic of 
Korea, Republic of Viet-Nam, San Marino, Senegal, Spain, 
Thailand, Tunisia, Turkey. 

Abstaining: Zambia, Austria, Barbados, Cameroon, Ceylon, 
Chile, Congo (Brazzaville), Congo (Democratic Republic of), 
Cyprus, Ethiopia, Finland, Guyana, Iran, Jamaica, Kuwait, 
Lebanon, Libya, Madagascar, Mauritius, Mexico, Singapore, 
South Africa, Sweden, Switzerland, Trinidad and Tobago. 

The amendment, by Ghana and India (A/CONF.39/ 
C.1/L.394) was rejected by 48 votes to 32, with 25 abs
tentions. 

49. Mr. MAKAREWICZ (Poland) said that his delega
tion, like the other sponsors of the four-State proposal 
(A/CONF.39BC.1/L.389 and Corr.l), was in favour 
of the principle of universality and believed that the 
" all States " formula was the one best suited for the 
development of international relations both in theory 
and in practice. During the debate on universahty, 
however, the Polish delegation had stated that it was 

prepared to accept any proposal which would enable 
all States to become parties to the convention. It had 
also said that it was ready to co-operate in finding a for
mula acceptable to as many States as possible. The 
Polish delegation had voted for the " new Vienna for
mula " on the understanding that that new formula, 
by referring to treaties containing the " all States " 
clause, would make the convention on the law of treaties 
open in fact to all States. 

50. Mr. KHLESTOV (Union of Soviet Socialist Repub
lics) explained the reasons for his delegation's vote in 
favour of the amendment by Ghana and India (AB 
CONF.39BC.lBL.394). The Soviet Union delegation 
had stated that it was in favour of the principle of univer
sahty and wished it to be applied to the present conven
tion. Admittedly, the formula in the amendment by 
Ghana and India did not entirely meet the views of the 
Soviet Union delegation, but it did represent a step 
towards universahty, and his delegation had therefore 
voted for it, thus showing its readiness to seek a compro
mise solution. Its vote should not, however, be 
construed to mean that the Soviet Union delegation had 
altered its basic position, which was to uphold the prin
ciple of universality with respect to multilateral treaties. 

51. Mr. CUENDET (Switzerland) said his delegation 
withdrew its amendment (ABCONF.39BC.lBL.396 to 
the proposal by Brazil and the United Kingdom 
(A/CONF.39/C. 1/L.386/Rev. 1). 

52. The CHAIRMAN asked the Committee to vote on 
the proposal by Brazil and the United Kingdom 
(A/CONF.39/C.lBL.386BRev.l). 

53. Mr. DE CASTRO (Spain) drew attention to the fact 
that the proposal by Brazil and the United Kingdom 
raised a number of quite different points. The Spanish 
delegation was prepared to approve some parts of the 
proposal, but wished to make reservations on others. 
In particular, it would like a separate vote on article D 
concerning the number of accessions and ratifications 
required for the convention to enter into force. Fur
thermore, reservations were not mentioned in the propo
sal; by approving it, delegations might give the impres
sion that they agreed that the final clauses should contain 
no provision concerning reservations. 

54. The CHAIRMAN pointed out that the Spanish 
representative could raise the question of reservations 
in the plenary Conference, but the Committee had now 
to vote on the proposal by Brazil and the United 
Kingdom. With regard to the number of accessions and 
ratifications needed for the convention to come into 
force, a separate vote could be taken on the figure of 
forty-five ratifications or accessions mentioned in the 
proposal. 

55. Mr. FATTAL (Lebanon) said it might be preferable 
to put the figure at forty, as a compromise between the 
figures of thirty-five ond forty-five which had been 
proposed. 

56. Sir Francis VALLAT (United Kingdom) and 
Mr. NASCIMENTO E SILVA (Brazil) said they would 
accept a vote on the figure of forty. 

http://CONF.39BC.lBL.394
http://ABCONF.39BC.lBL.396
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57. After an exchange of views, Mr. KRISHNA RAO 
(India) proposed that the figure should be left blank and 
that the vote should be taken on the remainder of the 
proposal; it would then be left to the plenary Conference 
to take a decision on the figure to be inserted. 

58. Mr. SHUKRI (Syria), Mr. HUBERT (France) and 
Mr. KHLESTOV (Union of Soviet Socialist Republics) 
supported the Indian proposal. 
59. After a further exchange of views, the CHAIRMAN 
suggested that the Committee accept the Indian proposal. 

It was so decided. 

60. The CHAIRMAN invited the Committee, in the 
light of the decision just taken, to vote on the proposal 
by Brazil and the United Kingdom (A./CONF.39BC.1B 
L.386BRev.l). 

At the request of the United States representative, 
the vote was taken by roll-call. 

Guinea, having been drawn by lot by tlie Chairman, 
was called upon to vote first. 

In favour: Guyana, Holy See, Honduras, Iran, Ireland, Israel, 
Italy, Ivory Coast, Jamaica, Japan, Lebanon, Liberia, 
Liechtenstein, Luxembourg, Madagascar, Malaysia, Mauritius, 
Monaco, Netherlands, New Zealand, Norway, Pakistan, Peru, 
Philippines, Portugal, Republic of Korea, Republic of Viet-Nam, 
San Marino, Senegal, Spain, Sweden, Switzerland, Thailand, 
Tunisia, Turkey, United Kingdom of Great Britain and 
Northern Ireland, United States of America, Uruguay, Vene
zuela, Argentina, Australia, Austria, Barbados, Belgium, Bolivia, 
Brazil, Canada, Central African Republic, Chile, China, 
Colombia, Costa Rica, Denmark, Dominican Republic, Federal 
Republic of Germany, Finland, France, Gabon, Greece, 
Guatemala. 

Against: Hungary, India, Iraq, Mexico, Mongolia, Nigeria, 
Panama, Poland, Romania, Syria, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics, United Arab 
Republic, Yugoslavia, Zambia, Algeria, Bulgaria, Burma, 
Byelorussian Soviet Socialist Republic, Ceylon, Congo (Brazza
ville), Cuba, Czechoslovakia, Ecuador, El Salvador, Ghana. 

Abstaining: Indonesia, Kenya, Kuwait, Libya, Morocco, Saudi 
Arabia, Sierra Leone, Singapore, South Africa, Sudan, Trinidad 
and Tobago, Uganda, United Republic of Tanzania, Afghanistan, 
Cambodia, Cameroon, Congo (Democratic Republic of), Cyprus, 
Ethiopia. 

The proposal by Brazil and the United Kingdom 
(A/CONF.39/C.l/L.386/Rev.l) was adopted by 
60 votes to 26, with 19 abstentions. 

The meeting rose at 1.35 p.m. 

ONE HUNDRED AND FIFTH MEETING 

Friday, 25 April 1969, at 3.35 p.m. 

Chairman : Mr. ELIAS (Nigeria) 

Consideration of the question of the law of treaties in 
accordance with resolution 2166 (XXI) adopted by 
the General Assembly on 5 December 1966 (contin
ued) 

Final clauses (including proposed new articles 76 and 77) 
(continued) 

1. Mr. SHUKRI (Syria), explaining his vote on the pro
posal by Brazil and the United Kingdom (A/CONF.39/ 
C.l/L.386/Rev.l) which had been adopted at the pre
vious meeting, said that, by voting against that proposal, 
his delegation had voted against the old Vienna formula, 
which it considered deficient for four main reasons. 
First, it failed to take account of international reality 
by seeking to exclude from the convention several States 
which actually existed. Secondly, it confused the pri
marily legal question of participation in multilateral 
treaties with the political question of recognition. 
Thirdly, it assigned to the General Assembly which, in 
the final analysis, was a political organ, the legal role 
of determining the subjects of treaty law. And finally, 
it postulated a policy of political discrimination at a 
time when all kinds of discrimination had long since 
been outlawed. 

Proposed new article 5 bis (The right of participation 
in treaties) (resumed from the 91st meeting) 

2. The CHAIRMAN reminded the Committee that the 
original proposal for a new article 5 bis (A/CONF.39/ 
C.1/L.74 and Add.l and 2) submitted by eleven States 
at the first session, had been withdrawn and replaced 
by a proposal by thirteen States (A/CONF.39BC.1B 
L.388 and Add.l).1 He invited representatives who 
wished to explain their votes on that proposal to do so 
before the voting commenced. 

3. Mr. SUAREZ (Mexico) said that his delegation 
would vote for the new proposal for reasons of a purely 
legal character. A convention which established general 
principles of the law of treaties for the purpose of its 
progressive development must be observed by all States, 
and all States must be entitled to participate in its 
formation. His Government had consistently main
tained that international instruments dealing with such 
subjects as disarmament, the control of outer space, 
human rights and health, should be open to all States. 

4. Some representatives had maintained that in the 
proposed amendment, two equally respectable legal 
principles were in conflict, namely, the principle of 
universahty and the principle of freedom of contract. 
His delegation disagreed, since it did not consider that 
freedom to choose the partner was an essential part of 
freedom of contract. In private law, where the 
principle of the autonomy of the will prevailed just as 
much as in international law, there was a class of con
tract— the so-called contrats d'adhésion — in which 
one party made an offer and any other party could 
accept it, thus completing the contract. No one had 
suggested that contracts of that kind violated the 
principle of freedom of contract. 

5. It was quite possible that the introduction of the 
principle of universahty might give rise to some 

1 For text, see 89th meeting, footnote 4. 
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problems,but that was inevitable since the codification 
of international law would not come to an end with the 
convention on the law of treaties and some gaps would 
necessarily remainwhichwouldbegraduallyfilledby 
subsequent codification or fromother sources. 

6. The solutionof such problems would put an end to 
the claims of certain groups of people,who,while they 
exercisedtemporarycontroloveraparticular territory, 
attempted to participate in multilateraltreaties entered 
into by authentic States. As some future date the 
codification of international law would set out the 
requirements which must be fulfilled by subjects of 
intemationallaw, which at present were govemedby 
therules of internal constitutional law. Thoseprob-
lems, and some ofamerelyadnunistrative nature which 
admittedof easy solution, should notbeaground for 
not acceptmg me noble principle of universality, which 
welcomed all the States in the world toafree discussion 
of the legal principles which should govern relations in 
theinternationalcommunity. 

7. Mr. ALCIVAR-CASTILLO (Ecuador) said that his 
delegation would vote for the proposed new a r t i c l e 5 ^ 
because itfelt strongly that there was no justification for 
confusing theprinciple of the universality of interna
tional legal norms laid down byatreaty with the institu-
tionof the recognition of States. Theuniversahtyof 
norms of general international law was closely linked 
with the universal dimensions of the international 
community. Thelimitedconcept of theintemational 
conn^unityunderthe Covenant of the League ofNations 
had accordedwimthepohtical realities of an interna
tional society governed by colonialist empires which 
had maintainedvast areas of theworldinsubjection. 
But at San Franciscoanew image of theintemational 
community had emerged, and the present international 
community was characterizedby its unhmiteduniver-
sahty. 

8. Customary law, previously conceived as the sole 
general norm of positive law governing the international 
legal order, hadbeen the logical outcome of custom 
imposed by pohticalpower,but now treaties,which in 
me past had been given me modest task of estabhshing 
specific contractual norms, had become the most impor
tant source of general norms of international law. The 
universahty of norms of customary law derivedfrom 
the obhgations imposed by custom,whereas theuniver
sahtyof treaty norms could only be achieved,at least 
in the initial stages, by the joint will of sovereign 
States. Theideaof the recognition of States did not 
fah withmthe scope of the Conference's task, which 
was to treaty law, and mus mere was nothing to justify 
any restriction of theprinciple of universahty in the 
convention on the law of treaties. 

9. Mr. KHLESTOV (Union of Soviet Socialist Repub
lics) saidthattheproposednewarticle5 ^ , l i k e t h e 
final clauses, reflected me principle of universality. The 
convention on the law of treaties was unique in 
character,inthat it would constitute the foundationof 
treaty law and all futare treaties should be based on it. 
It was mus of particular importance that the principle of 

universality shouldbemcorporatedmthe convention. 
The validity of the principle of universahty was 
undeniable and the statements whichhadbeen made 
in opposition to the right of States to participateinthe 
convention resulted from political manoeuvresdesigned 
todiminishthe vahdity of the convention's text, and 
were not based onprinciple^ of law^ Whatever the 
result of the vote on a r t i c l e5^ , his delegation would 
continue to strive for the acceptance of the principle of 
universahty and it wasconvincedthat in thelong run 
that principle would triumph. 

lO.The CHAIRMAN mvited me Conmñttee to vote 
on the proposed new article5^(ABCONF.39BC.lB 
L.388 and Add.l). 

^ ^v^^B Kuwait, Mexico, Mongolia, Pakistan, Poland, 
Romania, Sierra Leone, Sudan, Syria,Ukrainian Soviet Socialist 
Repubhc, Union of Soviet Socialist Republics, United Arab 
Republic, United Republicof Tanzania, Yugoslavia, Zambia, 
Afghanistan, Algeria, Bulgaria, Burma, Byelorussian Soviet 
Socialist Republic, Cambodia, Cameroon, Ceylon, Congo 
(Brazzaville), Cuba, Czechoslovai^ia, Ecuador, Ghana, Hungary, 
India, Indonesia, Iraq. 

B ^ ^ ^ Japan, Liberia, Liechtenstein, Luxembourg, Mada
gascar, Malaysia, Monaco, Netherlands, New Zealand, Norway, 
Philippines, Portugal, Republic of Korea, Republic of Viet-Nam, 
Spain,Sweden,Switzerland,Thailand,Tunisia,Turkey,United 
Kingdom of Great Britain and Northern Ireland,United States 
of America,Uruguay,Venezuela, Argentina, Australia, Austria, 
Belgium, Bolivia, Brazil, Canada, Central African Republic, 
China, Colombia, CostaRica, Denmark, DominicanRepublic, 
ElSalvador, Federal Republicof Germany, Finland,France, 
Gabon, Greece, Guatemala, Guyana, Holy See, Honduras, 
Ireland, Israel, Italy,Ivory Coast, Jamaica. 

^ ^ ^ ^ B Kenya, Lebanon, Libya, Mauritius, Morocco, 
Nigeria,San Marino, Saudi Arabia,Senegal,Singapore,South 
Africa,TrinidadandTobago,Uganda,Barbados,Chile,Congo 
(DemocraticRepublicof),Cyprus,Ethiopia,Iran. 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 5 b i s ( ^ B C ^ ^ ^ . ^ B C . ^ B 

11. Mr. JACOVIDES(Cypms),explaining his vote, 
said that his delegation's attitude to the controversial 
issues involved in article5 ^ and inthe finalclauses 
was governed by its ardent desire to see the Conference 
producealegallysoundandpohtically acceptable con
vention which would stand a good chance of being 
ratified by the largest possible number of Statesinthe 
shortest possible time. If that objective was to be 
achieved, moderation was essential and no substantial 
group of States should be forced intoapositioninwhich 
it felt it could not support the convention. 
12. While his delegation favoured the principle of 
universahty in general, audita incorporation in the con-
ventionmparticular, itcould not ignore the practical 
problems which would result from the adoption of the 
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^allStates"formula. The amendment by Ghana and 
India (ABCONF.39BC.1BL.394) relating tothef inal 
clauses had gonealong way towards curing some of the 
deficiencies of thecal! States"formula but had fallen 
short of universalityinthe full sense of the term. The 
Vienna formula had muchto commend it, bu t i td id 
tendtorepresentaposition that had remained static in 
aworldof change,particularlyin view of the imph-
cations of the method adopted to enable States to 
participate in the Nuclear Test Ban Treaty. Every 
effortmustbemadeto accommodate conflicting views 
if the Conference were to achieve success, and his 
delegation hadtherefore felt that it could not commit 
itself to either extreme view. 

13.Mr.KORCHAK(UkrainianSovietSocialistRepub-
l ic)saidthat thevoteonthe principle of universahty 
and the statements made againstit in the Committee 
showedthatmany delegations wereguidedby purely 
political motives. In rejecting that realisticprinciple, 
its opponents had resorted, not to fair and logical 
arguments, butto thepurely arithmeticalpressureof 
votes, though in matters relating to international co
operation and to the interests of all States and peoples, 
such arithmetical considerations had novalidity. The 
Ukrainiandelegation had voted in favourof including 
theprinciple of universahty, whichwas an inalienable 
part of contemporary international law, in the con
vention on the law of treaties, since its attitude to the 
convention asawhole would be affected by the absence 
ofsuchaprovision. 

TEX^^^O^O^EO^V^^ED^^^I^^CO^^^^EE 

14.The CHAIRMANinvitedtheChairman of the 
Drafting Committee to introduce the text of articles 12, 
2 a n d 6 2 ^ a n d of annex I, as adopted by the Drafting 
Committee. 

^ ^ ^ 2 (Consent to be bound byatreaty 
expressed by accession)^ 

15. Mr. YASSEEN,Chairman of the Drafting Com
mittee, said that the text proposed for article 12 by the 
Drafting Committee read^ 

The consent of a S t a t e t o b e b o u n d b y a t r e a t y is expressed 
by accession when^ 

(^)Thetreatyprovidesthatsuchconsentmay beexpressed 
by that State by means of accessions 

(^)It is otherwise established that the negotiating States 
were agreedthat such consent maybe expressed by that State 
by means of accessions or 

(̂ ) All the parties have subsequently agreed that such 
consentmay be expressedby that Statebymeansof accession. 

16. Theonly amendment submittedto article 12 had 
been the Czechoslovak proposal (ABCONF.39BC.1B 
L.104), which had not been voted on by me Cornmittee 

^ F o r earlier discussion of article 12, see I8th meeting, 
paras. 25-^2. 

of theWhole. The Drafting Committeehad decided 
to delete the words^or an amendment to the treaty" 
in sub-paragraph (^), because an amendment to the 
treaty was anintegralpart of the instrument, and a 
reference to amendment, which, moreover did not 
appear in any other part of tire convention, might give 
rise to difficulties of interpretation. 

17.Mr. NEMECEK (Czechoslovakia) said that,when 
commentingonarticle5 ^ at the 89thmeeting,^his 
delegation had stated that it would be prepared to 
withdraw its amendment to article 12 if a provision 
along the lines of article 5 ^ were adopted. By 
proposing that compromise solution, it had hoped to 
reconcilevaryingopinions onarticle5 ^ a n d 6 2 ^ . 
Unfortunately, however, the rigid attitudes of some 
delegationshadprevented any such conciliatory solu
tion; indeed, theCommitteehadevenbeenunableto 
adopt the compromise solution for the final clauses 
proposed by Ghana and India. His delegation therefore 
did not consider that it would serve any useful purpose 
topressfor avote on abasically analogousproposal 
andthereforewithdrewits amendment (ABCONF.39B 
C.1BL.104). 

18.The CHAIRMAN suggested that article 12, as 
amended by the Drafting Committee,be considered as 
approved. 

B^c^2(Useofterms)^ 

19. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the text proposed for article2by the 
Drafting Committee read^ 

^ ^ ^ ^ 

I .Fo r the purposes of thepresent Conventions 
(̂ ) ^ t rea ty" means an international agreement concluded 

between Statesin written form andgovernedby international 
law, whether embodied in a single instrument or in two or 
more related instruments and whatever its particular designations 

(^)^ratification", ^acceptance", ^approval" and 
^accession"mean in each casetheinternationalact so named 
whereby a State establishes on the international plane its 
consenttobe boundby atreaty^ 

(̂ ) ^ fu l lpowers" means adocument emanating fromthe 
competent authority of aState designatingapersontorepre-
sent the State for negotiating, adopting or authenticating the 
textof atreaty, for expressing theconsent of the S ta t e tobe 
bound by a treaty, or for accomplishing any other act with 
respectto atreaty^ 

(^) preservation" means a unilateral statement, however 
phrased ornamed, madeby aState, when signing, ratifying, 
accepting, approving or acceding to a treaty, whereby it 
purports to exclude or to modify the legal effect of certain 
provisionsof thetreatyintheir application to tha t Stated 

(̂ ) ^negotiating State" means aSta te whichtookpar t in 
the drawing upand adoption of the text of the treaty^ 

^Para .6^ . 
^For further discussion and adoption of a r t ic led , seelOth 

plenary meeting. 
^ ^For earlier discussion of article 2, see 8^th meeting. 
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(̂ ) ^contrac t ingSta te"meansaSta te which hasconsented 
to be bound by the treaty, whether or not the treaty has 
entered intoforce^ ^ 

(^) ^ p a r t y " m e a n s a S t a t e which has consented to be bound 
by thetreaty andfo rwhich the t r ea ty i s in fo rce^ 

(^) ^ third S t a t e "meansaS ta t eno tapa r ty to the treaty^ 
(̂ ) ^ international organization"means an intergovernmental 

organization. 
2. The provisions of pa^agraphlregarding the use of terms 

in thepresentConventionarewithoutpre^udicetotheuseof 
those terms or to the meanings which may be given to them 
in the in te rna l lawof any State. 

20. The Committee of theWhole had referred twenty 
amendments to article2tome Drafting Committeeat 
the first session and five at the second session. 
21. m paragraphia) , me Committee had rejected all 
amendments to include areference to thelegal effect 
of treaties. It did not underestimate the scientific 
merits of suchareference, but considered that it would 
besuperfiuousinadefinition whose scope, as expressly 
stated at the beginning of the article, waslimited to 
^thepurposes of the present Convention". 

22. The Conrmittee had considered that the expression 
^agreement. . . governed by international law", in 
paragraph (^) coveredtheelementof theintentionto 
create obligations andrights in intemationallaw. It 
had also noted that States had the right to choose 
whetheratreaty concluded by them should be governed 
by international laworby internal lawonly in so far 
as such choice was permitted by international law 
itself. 

23. TheCommitteehadalsonotacceptedthe revised 
amendment by Ecuador (ABCONF.39BC.1BL.25B 
Rev.l) to insert the words ^freely consented t o " 
between the words ^agreement" and ^concluded", 
becauseit felt that suchan insertion would havebeen 
incompatible with the stmcture of PartVof the draft. 
If the Ecuadorian amendment were accepted, an 
international agreement not freely consented towould 
notbeatreaty. Under the provisions of PartV,such 
an agreement was void but was stihatreaty. 

24. The only amendment to paragraph 1 (^accepted 
by meDraftmgConunittee was the second amendment 
proposed by Spain (ABCONF.39BC.lBL.2^whereby 
in the French version the words ^ ^ ^ ^ ^ ^ ^ -
^ ^ ^ ^ ^ ^ c ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ f ^ ^ ^ ^ ^ " w o u l d b e 
replaced by the w o r d ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ B ^ ^ ^ ^ ^ i ^ ^ ^ " , andintheSpanishvers^ionthe 
words ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ " w o u l d b e r e p l a c e d b y theword 
^^^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ' . That amendment did not affect either the 
EnghshortheRussianversions. 
25. Amendments had been submitted to paragraphl(^) 
by the United States (ABCONF.39BC.1BL.16) and 
Belgium(ABCONF.39BC.lBL.381)respectively. The 
United States amendment had been withdrawn. The 
Belgian amendment (ABCONF.39BC.lBL.381),which 
didnot affect theEnglish version, wastoreplacethe 
w o r d s ^ ^ ^ ^ ^ ^ ^ ^ " b y t h e w o r d s ^ ^ ^ ^ ^ ^ " . 

The Drafting Committee had accepted that amendment 
as an improvement of the wording. 
26. The only amendment submitted to paragraph 1 
(̂ ) was the amendment by Austria and Spain (AB 
CONF.39BC.1BL.1 and Add. l ) toreplacethe word 
^document" by the word ^instrument". The 
Drafting Committee had rejected that amendment 
becauseithadtaken the view that in modempractice 
fullpowers were oftencontainedin documents which 
could notbe describedas instruments. 
27. For grammatical reasons, the Committee had 
replacedtheclosingwordsoftheFrench version, ^ 
^ ^ ^ ^ ^ ^ ^ " b y t h e w o r d s ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ " . 
28. The Drafting Committee had rejected as superfluous 
all the amendments to paragraph 1 (^), except the 
Hungarian amendment (ABCONF.39BC.1BL.382) to 
rearrange the words ^signing, ratifying, accepting, 
approving or acceding" in the order in which they 
appeared in articlel6. That amendment only affected 
the Enghsh and Russian versions, as the order proposed 
wasaheadyfohowed in the other languageversions. 
29. Intheinterests of uniformity of terminology, the 
DraftingCommitteehadreplaced the expression^to 
vary thelegal effect"intheEnghsh versionby the 
expression^tomodifythe legal effect",since article 19, 
whichdealtwiththelegaleffectof reservations,used 
the term^modify"not^vary" . 
30. The Drafting Committee had rejected all the 
amendments submitted to paragraph 1 ( ^ ) t o l (^),but 
on its own fnitiative had replaced in the French version 
o f p a r a g r a p h l ( ^ ) t h e e x p r e s s i o n ^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ " b y t h e e x p r e s s i o n ^ ^ ^ ^ y ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ " , s i n c e it had considered that the word 
^ ^ ^ ^ ^ " came closer to the Enghsh ^drawing 
u p " than did ^ ^ ^ ^ " . A similar modification 
had been made in the Spanish version. A drafting 
changehadalsobeenmadeintheRussianversionof 
paragraphia) . 
31. In thehght of communicationsfrom GATT and 
theUnited International Bureaux for the Protectionof 
Intellectual Property (BIRPI) concerning paragraph 1 
(^,me Drafting Committee had examined the question 
of the meaning to be given to the term^intemational 
orgaruzation",which was the subject ot the paragraph. 
TheDrafting Committee had consideredthat the term 
covered institutions established at intergovernmental 
level either by agreements or by practice and which 
exercisedintemational functions of some permanence. 
In me opinion of me Committee, the agreements or the 
practiceestabhshingthoseinstitutionsplayedthesame 
role as the constituent instmments mentioned in article4. 
32. The Drafting Committee had examined all the 
amendments to add definitions of terms not included 
in article 2, but had considered that none was necessary 
for the interpretation of the convention and had 
therefore rejected them all. 
33. There had only been one amendment to para
graph 2, that by Ceylon (ABCONF.39BC.1BL.17), to 
add, at the end of the paragraph, the words^or in the 
practice of mtematt̂ onal organizations or in any treaty". 
The Committee had considered that to add those words 
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would duplicate the general reservation set forth in 
article4and had therefore rejected the amendment. 

34. Mr. SEVILLA-BORJA (Ecuador) sa idthathis 
delegation had taken due note of the reasonsgiven by 
the Drafting Committee for not accepting the Ecua
dorian amendment (ABCONF.39BC.lBL.25BRev.l), to 
paragraphl(^) of article 2,the purpose of which was 
to introduce the element of freedom of consent into 
the definition of ^treaty". Hisdelegationwouldnot 
press its amendment because the Drafting Committee 
had not rejected its substancebuthadconsideredthat 
the fundamental element of freedom of consent was 
already dealt with in PartVof the convention and did 
not fit in article2, whichdidnotcontainacomplete 
definition of the concept, but merelyabrief explanation, 
intended to facilitate the understanding of the terms 
used in the convention. 

35. His delegation, however,wished to place on record 
itsabstentiononparagraph 1 (^)of article 2,because 
it considered its contents inadequate and its scope 
limited. A fnller definition of the term ^treaty" 
would have been more acceptable. As at present 
worded it dealt more with the formal character of a 
treaty and made onlyarather general reference to those 
essential or substantive requirements which were the 
characteristic features of an international instrument. 

36. As interpreted by his delegation, the words 
^governed by international law",as used in the present 
text, covered both the formal elements and the elements 
of substance — namely the requirements that treaties 
must be freely consented to by the parties participating 
in their conclusion, tlrat they must be concludedingood 
faith and that they must haveahcit object. 

37.He requested that the Rapporteur include that 
interpretation by the Ecuadorian delegation of the defi
nition of^treaty"in his report. 
38. He would also urge the DraftmgCommittee,when 
drafting thepreamble of theconvention,tocover the 
essential characteristics of treaties. Onthat condition, 
his delegation would not press its viewsinthe plenary 
meetings of the Conference. Those views had been 
expressed in itsamendment(ABCONF.39BC.lBL.25B 
Rev.l) whichhadnotbeen acceptedby theDrafting 
Committee purely for technical reasons. 

39. Lastly, he noted in the Spanish version of the 
opening sentence of paragraph 1 of article 2 the 
e x p r e s s i o n ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ ^ " . 
That was a gallicism and shouldbe replacedby the 
expression ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ ^ -
^ ^ " . The same change should be made wherever 
those words appeared throughout the various articles of 
the convention. 

40.The CHAlRMANsaidthatthe Committeestill 
had to dispose of two amendments to article 2̂  the 
Syrian amendment (ABCONF.39BC.1BL.385) and the 
eight-State amendment (ABCONF.39BC.lBL.19BRev.l). 

41. Mr. SHUKRI (Syria) said that his amendment (AB 
CONF.39BC.1BL.385) had been intended to supplement 
article 5 ^ . Since the Committee had rejected the 

proposal to include a r t i c le5^ , his amendment dropped 
automatically. 

42. Mr. USTOR (Hungary), speaking only for Hungary 
as one of the sponsors of theeight-State amendment 
(ABCONF.39BC.lBL.19BRev.l) said that the amend
ment no longer stood, sincethe definition of ^general 
multilateraltreaty"would be needed in article2only 
if that term were used in the convention itself. 

43. The CHAIRMAN said that, in the absence of any 
comment by the other sponsors of the eight-State 
amendment (ABCONF.39BC.lBL.19BRev.l) he would 
take it that they accepted that view. The two 
amendments would therefore be considered as 
withdrawn. 

B ^ ^ 2 ^ ^ ^ ^ ^ B 

B l ^ ^ ó ^ b i s ^ 

44. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the text proposed ^or article 62 ^ 
by theDrafting Committee read^ 

^ ^ ^ 2 bis 

LIf , under paragraph ^ of article 62, the parties have 
been unable to agree upon a means of reaching a solution 
within four months following the date on which the objection 
was raised, or if they have agreed upon some means of 
settlement other than judicial settlement or arbitration and 
that means of settlement has not ledtoasolut ionacceptedby 
the parties within the twelve months following such agreement, 
any one of the parties may set in motion the procedures 
speciiied in A n n e x l t o t h e present Convention by submittinga 
request to that effect to the Secretary-Generalof the United 
Nations. 

2.Nothing in the foregoing paragraph shall affect the rights 
or obligations of the parties under any provisions in force 
binding the parties with regard to the settlement of disputes. 

45. Article 62 ^ ^ (ABCONF.39BC.1BL.393B 
Corr.l) which mentioned article 62 ^ , repeated the 
language of a provision already approved by the 
Committee of the Whole for article 62. That pro
vision, however, did not constituteaseparate article but 
simply paragraph4of article 62. Intheinterestsof 
symmetry,the Drafting Committee had therefore made 
article 6 2 ^ ^ ^ tire second paragraph of article 6 2 ^ . 
46. In the first paragraph of article 6 2 ^ , the Drafting 
Committeehadonlymadeshghtdraftingchanges. It 
hadnotedthatthe Frenchversion of thatparagraph, 
which was the original, used the terms ^ ^ ^ ^ ^ 
^ ^ ^ " and ^ ^ ^ ^ " which appeared in 
Article 33 of the Charter. The terminology usedin 
the Charter had not been followed in the translationof 
those expressions into the other languages, so the 
Committee had made the necessary corrections. 
47. He would introduce the annex to article 62 ^ 
latere 

^For further discussion of article 2, see^th plenary meeting. 
The article was adopted at the 28th plenary meeting. 

BFor earlier discussion, see 92nd to99th meetings. 
^Seebelow,para .^4 . 

^ 
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48. Mr.CUENDET(Switzerland) said he must point 
out that the Swiss proposal for an article 62 ^ ^ B 
(ABCONF.39BC.lBL.393BCorr.l)hadnotbeen submit
ted with the idea that it should becomeaparagraph of 
article 6 2 ^ t h e idea had been that it should be com-
binedin due course with paragraph 4 of article 62. 
That was not yet possible because article 62 had 
already been approved, but perhaps later the two para
graphs could be combined into a separate paragraph 
referring to both articles 62 and 6 2 ^ . 

49. Mr. HAYTA (Turkey) said that his delegation 
wished to associate itself withwhathadjust been said 
by the Swiss representative, namely that article 62 
^ ^ B should be combined with paragraph 4 of 
article 62 asanew article. His delegation was therefore 
not in favour of incorporating article 62 ^ ^ in 
article 62 ^ . 

50. Mr. ALVAREZ ТАВЮ (Cuba) said that his 
delegation approved the Draftmg Committee's proposed 
textbecause it expressed theagreement reached inthe 
Committee,but that did not meanthat Cuba accepted 
article 6 2 ^ . 

51. Mr.BILOATANG (Cameroon) saidthat while 
his delegation approved the report of the Drafting 
Committee, he must draw attention to the statement he 
hadmade at the 97th meeting^where he had suggested 
that provision could be made in article 6 2 ^ n o t only 
for conciliators but also for arbitrators, a practice 
fohowed by theintemational Bank forReconstmction 
andDevelopmentinconnexion withtheprotectionof 
private investments. He had also suggested that 
appointments of any conciliators or arbitratorsby the 
United Nations Secretary-General should be made in 
consultation with, and subject to the consent of, the 
parties to the dispute. Since those suggestions had not 
been taken into account, he asked to have his statement 
placedon record. 

52. Mr. KHLESTOV (Union of Soviet Socialist 
Repubhcs) said his delegation considered it essential to 
point out, first, that the Committee was approving an 
article 62 ^ that could involve expenditure for the 
United Nations, without first consulting that Organi
zation. Suchastep was not in accordance with normal 
practice. 

53. Secondly, it must be made clear that consideration 
of drafting points relating to the articles did not mean 
that anumber of delegations, including his own, had 
abandoned their opposition to article 62 ^ . The 
Soviet Union stillmaintainedthepositionthatithad 
explained during the general debate. He asked that 
those two points be noted in the summary record. 

^ ^ ^ ô 2 bis ^ ^ ^ ^ ^ . ^ 

^ P a r a . 2 ^ . 
^ F o r further discussion of article 6 2 ^ , see 2^th to 28th 

plenary meetings. The article, and annexl, wereput to the 
vote at the2^th plenary meeting and were not adopted, having 
failedtoobtamtherequiredtwo-thirds majority. 

54. Mr.YASSEEN,Chairman of the Drafting Com
mittee, said that the text of annexlread as followŝ  

L A list of conciliatorsconsisting of qualiñediurists shall 
b e d r a w n u p a n d maintained by the Secretary-General of the 
United Nations. Tothis end, every State which i saMember 
of the United Nations or a Party to the present Convention 
shallbeinvited to nominatetwo conciliators, and thepersons 
so nominated shall constitute thelist. The nomination of a 
concihator,mcludingany conciliator nominatedtonil acasual 
vacancy,shallbeforaperiodofhveyearswhichmayberenewed. 
Aconciliator whose nominationexpiresshallcontinuetofulni 
any functionfor whichhe shallhavebeen chosenunder the 
following paragraph. 

2. When arequesthas been made totheSecretary-General 
under article 62 ^ , the Secretary-General shall bring the 
dispute before a Conciliation Commission constituted as 
follows. 

The State or States constituting one of the parties to the 
dispute shall appoints 

(^) One conciliator of thenationality of that State or of 
one of those States,choseneitherfromthe list referredtoin 
paragraphlabove or from outside that list̂  

(^) One conciliator not of the nationality of that State or 
of one of those States,chosen from the list. 

The State or States constituting the other party to the 
dispute shall appoint two conciliatorsin the same way. The 
four conciliators chosen by the parties shall be appointed within 
the period of sixty days following the date on which the 
Secretary-General receivedthe request. 

Thefour conciliators shall, withintheperiodof sixty days 
following the date of the last of their own appointments, 
appoint as Chairman afifth member chosen from thelist. 

If theappointmentof theChairmanorof any of theother 
conciliators has not been made within the period required above 
for that appointment, it shall be made by the Secretary-General 
within sixtydays following the expiry of that period. 

Any of the periods within which appointments must be made 
may beextendedby agreementbetween a l l thepar t ies to the 
dispute. 

Any vacancyshal lbeül ledinthemanner specihedforthe 
initialappointment. 

^ TheCommissionthus constituted shallestabli^hthe facts 
and make proposals to the parties with a view to reaching 
anamicablesettlement of the dispute. The Commission shall 
decideitsownprocedure. TheCommission,withthe consent 
of the parties to the dispute, may invite any party to the 
treaty to submit to it its views orally or in writing. Decisions 
and recommendations of the Commission shall be made by 
ama^ority voteof theflvemembers. The Secretary-General 
shall provide the Commission with such assistance and facilities 
as it may require. Theexpensesof theCommissionshallbe 
borne by theUnitedNations. 

^ .The Commission may draw the attention of theparties 
t o the dispute toany measures likely tofacilitateanamicable 
settlement. The Commission shall be required to report within 
twelve months of its constitution. Its report shall be deposited 
with the Secretary-General and transmitted to the parties to 
the dispute. 

^. If the conciliationprocedurehasnotledto a settlement 
of the dispute within six months of the date of deposit of the 
Commission^sreport, andif thepartieshavenot agreed on a 
means of ^udicialsettlement o r to anextension of theahove-
mentioned period, any oneof theparties to the disputemay 
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request the Secretary-General to submit the dispute to 
arbitration. 

6.The Secretary-General shall bring the disputebefore an 
arbitral tribunal consistingof three members. One arbitrator 
shall be appointedby the State or States constituting one of 
theparties to the dispute. The State or States constituting the 
other party to the dispute shall appoint an arbitrator in the 
same way. The thirdmember, who shall act as Chairman, 
shall be appointed by the other twomembers^ he shall not be 
anational of anyofthe States parties to the dispute. 

The arbitrators shallbeappointedwithin aperiod of sixty 
days from the date when the Secretary-General received the 
request. 

The Chairmau shallbe appointed within a period of sixty 
daysfromtheappointmentof thetwo arbitrators. 

If the Chairmanor anyone of the arbitrators has not been 
appointedwithintheabove-mentionedperiod, theappointment 
shall be made by the Secretary-General of theUnited Nations 
within sixty days after theexpiry of theperiod applicable. 

Any vacancy sha l lbeül led in themanner specified for the 
initial appointment. 

^ .The arbitral tribunal shall decide its own procedure. The 
tribunal, with the consent of the parties to the dispute, may 
inviteany party to thetreaty to submitits viewsorally o r i n 
writing. Decisions of the arbitral tribunal shall be taken by 
a majority vote. Its award shallbebinding and dehnitive. 

8.TheSecretary-Generalshallprovidethe arbitraltribunal 
with such assistance and facilities as it may require. The 
expenses of the arbitraltribunal shall be borneby theUnited 
Nations. 

55. TheDrafting Committeehadmade anumber of 
drafting changes in annex I, as was permitted under 
mle48 of the rules of procedure, and paragraph2had 
been recast tomakeit clearer. Sub-paragraphs 2, 3, 
4, 5 and 6 of paragraph 5 hadbeen combinedin a 
separate paragraph, now renumbered 6. At the end 
of thefirst sub-paragraph of thenewparagraph 6, a 
sentence had been added to make it clear that the third 
member of the arbitral tribunal should not beanational 
of any of the States parties to the dispute. 
56. Withregardto theprovisioninparagraph 3 that 
the expenses of the Commission should be borne by 
theUnited Nations,the Draftmg Committee had noted 
that it could not be implemented until it had been 
approved by the General Assembly of the United 
Nations, in accordance with thefinancialmles of the 
Organization. Some members of the Draftmg Com
mittee had expressed serious doubts about the desir
ability of that provision. 
57. When reviewing thewordingoftheconventionas 
a whole, the Draftmg Committee would consider 
whether some provision should be includedinannexl 
regarding the taking of provisional measures by the 
arbitraltribunal, andonthequestionwhichbodywas 
competent tointerpret the awards of the tribunal. 

S ^ ^ E ^ E ^ E Y T ^ E C l I A O ^ ^ 
O E ^ E D ^ E ^ I ^ O C O ^ I ^ E E 

58. Mr.YASSEEN,Chairman of the Drafting Com
mittee, saidthatrule48 of therules of procedureof 

^ See footnote 10. 

the ConferenceprovidedthattheDraftingCommittee 
^shallco-ordinateand review thedrafting of all texts 
adopted, and shallreport as appropriate either to the 
ConferenceortotheCommittee of the Whole". In 
paragraph 9 of the Secretary-General's memorandum 
on methods of work and procedures of the second 
sessionof the Conference (ABCONF.39B12), it was 
suggested that the Draftmg Committee should submit 
direct to the plenary its report on the co-ordination and 
review of the drafting of the texts adopted by the 
Committee of the Whole. No objection had been 
raisedtothat suggestionatthe openingof the second 
session, during the discussion of the memorandumby 
the Conference at the 6th plenary meeting. The 
Drafting Committee therefore proposed to follow the 
procedure suggestedby the Secretary-General. 

59. TheDraftmgCommittee'sreport would also con
tain any decisions takenby that Committee regarding 
the titles of parts, sections and articles, and any 
amendments thereto. The Committee of the Whole 
would remember that hehadinformedit a t the28th 
meeting^that the Drafting Committee had decided not 
to consider titles until after the adoption of all the pro
visions to whichthey related, since the wording of a 
title necessarilydependedonthe content of the article. 

Adoption of the reports of the Committee of the Whole 

60.The CHAIRMAN invited the Committee to adopt 
the draft report on its workatthefirst sessionof the 
Conference. 

61. Mr. JIMENEZ î E ARECHAGA (Uruguay), 
Rapporteur, saidthatthe report of the Committee of 
the Whole onthe work ofits first session (ABCONF.39B 
C.lBL.370BRev.l,vol.IandII)containedarecordof 
thediscussions, allthe amendments submitted andthe 
Committee's final decisions; it had been used throughout 
the Committee's debates at its second session. 

62. Mr. CARMONA(Venezuela) saidthatthe com
prehensive report on the work of its first session impelled 
the admiration of allthe members of the Committee. 
TheCommittee should not adopt the report withouta 
special vote of thanks to the Rapporteur. 

63. Mr. KHLESTOV (Union ofSoviet Socialist Repub-
lics)said he agreedthat the Committee should express 
its thanks to the Rapporteur and to all those who 
had helped him to prepare an admirable report. Never
theless, theSovietdelegationwishedto drawattention 
toafew very minor points. 

64. First, it would be noted that paragraphs 39, 68, 94, 
146, 187,262, 333, 510and616 all contained the 
statement tha t^a t the eightieth meetingof the Com
mittee of theWhole, it was decided,without objection, 
to defer to me second session of the Conference consi-
derationof ahamendmentsrelatingtouniversalparti-
cipationinmultilateraltreaties, to general multilateral 
treaties and to restricted multilateral treaties". It 
wouldbebetter to clarify that statement in order to 

^ Para. 2. 
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avoid criticism from the many future readers of the 
report. Secondly, the statement made by the USSR 
representative at the 35th meeting andreferredtoin 
paragraph 21 (^) was not quite accurately reflected. In 
actual fact, what the USSR representative had said 
wasthatthelnternationalLawCommissionitself con
sidered that article 32 d idno t inany way affectthe 
rights of States enjoying most-favoured-nation treatment, 
butparagraph 21 (^) seemedto imply thatthat was 
only the view of theUSSR delegation. 

65. Mr.STREZOV(Bulgaria) said that the Rappor
teur wastobe commended forlns excellent work,but 
that his delegation hadafew minor comments to make 
on the Russian version. Inparagraph 653, the text 
that the Committee had adopted for article71 was given 
instead of the International Law Commission's text, 
and in paragraph 669, reference was made to article75 
instead of to article73. 

66. Mr. JIMENEZ DE ARECHAGA (Uruguay), 
Rapporteur, said thattheUSSR representative's com
ment on paragraph 21(^) might be met by deleting in 
the third line the words^the views of his delegation", 
and in the next to the last line, inserting the words 
^ expressing the view"beforethewords^that, simi
larly". 

67.Mr.KHLESTOV (Union of Soviet SociahstRepub-
lics) saidthat that change wouldbeacceptabletohis 
delegation. 

68. Mr. SINCLAIR (United Kingdom) and Mr. BE-
VANS(United States of America)both supported the 
Venezuelan representative's suggestion that the Com
mittee should adopt the report witha vote of thanks 
to the Rapporteur. 

69. Mr. JIMENEZ DE ARECHAGA (Uruguay), 
Rapporteur, saidthat only certainparts of the Com
mittee's report on the work of its second sessionhad 
sofar been circulated;theremainder wouldbe circu
lated as soon as it was completed. 

70.The CHAIRMANsuggestedthattheCommittee 
adopt those parts of the report which had already been 
circulated on the understanding that the Rapporteur 
would submit the complete text to the plenary con
ference. 

71. The CHAIRMAN said that with the adoption of 
its report,the Committee of theWhole had nowcom-
pleted its work. 

72. Mr. KRISHNA RAO (India) said that it had been 
the Committee's responsibility to endeavour to bring 
the Conference toasuccessful conclusion. Thatwasa 
dutyitowedtoitshosts,theGovernmentandpeople 
of Austria, totheIntemationalLawCommission,for 
its years of work on the draft, and to the international 
community, which was concemedthattheprogressive 
development and codification of international law should 
not suffer asetback. Whatever thefinalformof the 
articles eventually adopted by the Committee, they 
would be of little avail if their content was unacceptable 
to a segment of the world community. Those who 
msisted on imposing their own point of viewindisregard 
of the genuine convictions of those holding other views 
should reflect on the possible consequences of their 
attitude. 

73. In common with ah other delegates, he was sincerely 
grateful to the Chairman for the wisdom andimpar-
tiality withwhich he had gtfided me Committee's pro
ceedingŝ  through a very difficult Conference. The 
Chairmanhad admirably represented the finest tradi
tions of Asia and Africa, and upheld the best traditions 
of intemationallaw. 

74. Sir Francis VALLAT(UnitedKingdom), Mr. MA-
RESCA (Italy), Sir John CARTER (Guyana), Mr. US-
TOR (Hungary), Mr. HU (China) and Mr.VEROSTA 
(Austria) ah, on behalf of their respective countries, 
groups, or regions, expressed their thanks to the Chair
man for hisguidance, his impartiahty and his devotion 
to duty, to the Expert Consultant, the Chairman of the 
Draftmg Conm^ittee and me Rapporteur for their inva-
luablehelp, to theSecretariatfor its unobtrusivebut 
essentialcontributiontotheirwork, and finally tothe 
Government andpeople of Austria for their welcome 
and hospitality. 

75.Mr. VEROSTA(Austria) saidthatthe Austrian 
delegation was deeply appreciative of the generous 
tributes paid to its country. 

76.The CHAIRMAN saidhe was very touched by and 
sincerely grateful for the tributes paid him by the 
various delegations. His own contribution had only 
beenmadepossibleby the co-operation andgoodwill 
of the members of the Committee. He considered 
himself fortunate to have been given such an opportunity 
to serve the international community. 

77. He wouldlike especially to thank his colleagues 
on the rostrum, and to express on their behalf their 
appreciation for the valuable contribution made by the 
Secretariat. 

The meeting rose at6p.m. 


