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I11.

Issues related to the use of data messages in international
contracts

1.  The present chapter deals with two sets of general issues on contract formation
through electronic means. Section A below discusses how traditional notions of
offer and acceptance may be applied to contract negotiation through electronic
means. Section B, which appears in a further addendum
(A/CN.9/WG.IV/WP.104/Add.2), considers questions related to timing of
communications, including receipt and dispatch of offer and acceptance.

Qualification of parties’ intent: offers and invitations to make
offers

2. Article 14, paragraph 1, of the United Nations Convention on Contracts for the
International Sale of Goods (“the United Nations Sales Convention™)! provides that
a proposal for concluding a contract that is addressed to one or more specific
persons constitutes an offer if it is sufficiently definite and indicates the intention of
the offeror to be bound in case of acceptance. Paragraph 2 of that article provides,
however, that a proposal other than one that is addressed to one or more specific
persons is to be considered merely as an invitation to make offers, unless the
contrary is clearly indicated by the person making the proposal.

3. In a paper-based environment, advertisements in newspapers, on the radio and
television and in catalogues, brochures and price lists are generally regarded as
invitations to submit offers (according to some legal writers, even in cases where
they are directed to a specific group of customers), since in those cases the intention
to be bound is considered to be lacking.?

“Offers” and “advertisements” in electronic commerce

4.  If the United Nations Sales Convention’s notion of “offer” is transposed to an
electronic environment, a company that advertises its goods or services on the
Internet or through other open networks should be considered to be merely inviting
those who access the site to make offers. Thus, an offer of goods or services through
the Internet would not prima facie constitute a binding offer.3

5.  The difficulty that may arise in this context is how to strike a balance between
a trader’s possible intention (or lack thereof) of being bound by an offer, on the one
hand, and the protection of relying parties acting in good faith, on the other. The
Internet makes it possible to address specific information to a virtually unlimited
number of persons and current technology permits contracts to be concluded nearly
instantaneously, or at least creates the impression that a contract has been so
concluded.

6. In legal literature, it has been suggested that the “invitation-to-treat” paradigm
may not be suitable for uncritical transposition to an Internet environment. One
possible criterion for distinguishing between a binding offer and an invitation to
treat may be based on the nature of the applications used by the parties. Legal
writings on electronic contracting have proposed a distinction between web sites
offering goods or services through interactive applications and those which use non-
interactive applications. If a web site only offers information about a company and
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its products and any contact with potential customers lies outside the electronic
medium, there would be little difference from a conventional advertisement.
However, an Internet web site that uses interactive applications may enable
negotiation and immediate conclusion of a contract (in the case of virtual goods
even immediate performance). Legal writings on electronic commerce have
proposed that such interactive applications might be regarded as an offer “open for
acceptance while stocks last”, as opposed to an “invitation to treat”.4

7.  This proposition is at least at first sight consistent with legal thinking for
traditional transactions. Indeed, the notion of offers to the public that are binding
upon the offeror “while stocks last” is recognized also for international sales
transactions.> However, the potentially unlimited reach of the Internet and the risk
of errors in electronic communications, including in posting price and other product
information on a web site, compounded by the use of automatic reply functions that
do not provide an opportunity for review and correction of errors, seem to call for
caution.®

The debate within the Working Group

8.  Ultimately, this is a question of risk allocation: should the seller be bound by
its “offer” because it created the impression of a binding offer and did not indicate
otherwise? Alternatively, should the buyer bear the risk of possibly forfeiting other
business opportunities as a result of its reliance on what appeared to be a binding
offer?

9.  Arguments in favour of attaching a default presumption of binding intention to
the use of interactive applications have invoked the aim of enhancing legal certainty
in international transactions. It has been said that parties acting upon offers of goods
or services made through interactive contract applications might be led to assume
that offers made through such systems were firm offers and that by placing an order
they might be validly concluding a binding contract at that point in time. Those
parties, it has been said, should be able to rely on such a reasonable assumption in
view of the potentially significant economic consequences of contract frustration, in
particular in connection with purchase orders for securities, commodities or other
items with highly fluctuating prices. A default rule might help enhance transparency
in trading practices by encouraging business entities to state clearly whether or not
they accepted to be bound by acceptance of offers of goods or services or whether
they were only extending invitations to make offers (A/CN.9/509, para. 81).

10. The countervailing view is that attaching a presumption of binding intention to
the use of interactive contracting applications would be detrimental for sellers
holding a limited stock of certain goods, if the seller were to be liable to fulfil all
purchase orders received from a potentially unlimited number of buyers. Also, it has
been argued that this kind of rule could run counter to business practice, as
companies offering goods or services on the Internet typically indicate on their web
sites that they are not bound by those advertisements (A/CN.9/509, para. 82; sce
also A/CN.9/528, paras. 116 and 117).

Court decisions on particular cases

11. With a view of facilitating its consideration of the implications of a decision in
one way or the other, the Working Group may wish to take note of principles that
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(a)

(b)

have been developed by national courts on this matter. Generally, recent court
decisions in cases involving Internet offers of tangible goods seem to confirm this
understanding.” However, other cases seem to indicate that certain types of business
activity conducted via the Internet may need specific rules, as discussed below.

“Click-wrap” agreements

12.  One such line of jurisprudence comprises cases dealing with so-called “click-
wrap” agreements in the United States of America. Most—if not all—of those cases
have involved contracts with Internet service providers or online purchases of
software or other digitalized information through web sites that allowed online
download of software or immediate connection to a provider of Internet access
services.® Users were typically presented with messages on their computer screens
requiring that they manifest their assent to the terms of the licence agreement by
clicking on an icon. The products could not be obtained or used unless and until the
icon was clicked. The main issue in such cases has been the enforceability of
contract terms purported to have been incorporated by reference and the conditions
under which a consumer may be validly bound by such terms. While the cases have
not directly dealt with the nature of the seller’s offer (i.e. whether it was a true offer
or merely an invitation to treat), the reasoning used by the courts to deal with such
cases implies a certain understanding of the nature of the communications from
which a qualification of the “offers” may be inferred.

13. Firstly, the courts that have thus far dealt with “click-wrap” cases, even those
which have denied their enforceability—as a whole or only of some of their terms—
against consumers,® have not questioned the seller’s intention to be bound by its
Internet offer of a software or similar product. Furthermore, while some courts have
questioned the effectiveness of clicking on an icon or “I agree” button for the
purpose of indicating assent to the terms of the vendor’s software licence
agreements, the courts have not required a subsequent act of the vendor as a
condition for a contract to be concluded. Nor have the courts denied the existence of
a contract on the ground that the consumer’s action represented a contract offer that
needed to be accepted by the buyer. It is in fact implicit in the reasoning of the
courts that—at least in theory—a valid contract could be formed once the consumer
had validly indicated its intention to purchase the software. The courts have not
regarded the customer as the actual offeror and have, albeit not expressly, clearly
treated the web site offerings as a binding commitment on the vendor and not a
mere invitation to treat.

14. It may be argued that the fact that the products or services being offered
allowed for immediate delivery by the vendor or immediate enjoyment by the
customer was a decisive factor for the court’s affirmation of contract formation
through customer action without requiring subsequent “acceptance” by the vendor,
even though no such mention is made by the courts in those cases. Nevertheless, the
Working Group may wish to consider the extent to which other situations might be
treated in an analogous manner.

Internet auctions

15. The second group of case law deals with Internet auctions and involves both
business-to-consumer and business-to-business auctions. In an early case, a district
court in Germany found that a person offering goods through an Internet auction
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platform had not made a binding offer, but had merely invited offers in respect of
the goods during a set period of time.!0 That decision was later reversed by the
court of appeal, which found that the display of goods for auction purposes through
an Internet auction platform constituted more than an invitation to treat and should
be regarded as a binding contractual offer.!! Such an offer did not represent an
open-ended commitment to accept an unlimited number of offers, as it was limited
to the acceptance of the highest bid remaining at the end of the auction period. The
electronic auction process allowed for sufficient determination of the price, so that
all essential elements of a binding offer to conclude a sales contract were present.

16. That understanding has been followed by other German courts!2 and was also
affirmed by the Federal Court (Bundesgerichtshof), which expressly affirmed the
principle that an offer of goods for auction purposes through an Internet auction
platform with the indication that the seller was committed to accepting the highest
effective bid constituted a valid anticipatory acceptance of the highest bid and not
only an invitation to treat.!3 A court of appeals in the United States reached
essentially the same conclusion in a case involving the auction of a domain name
though the Internet. The court held that a party’s ex post facto characterization of
the contents of its web site as a “mere advertisement” did not by itself exclude the
binding nature of a commitment to sell a certain item to the person offering the
highest bid within a set period.!4

17. It is not suggested that such jurisprudence would entirely reverse the rule
currently reflected in article 12, variant B, of the preliminary draft convention
(A/CN/9/WG.IV/WP.103). Nevertheless, the Working Group may wish to consider
whether variant B of draft article 12, if retained by the Working Group, might
require additional clarification, so as not to disrupt the principles that have been
developed by domestic courts.
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