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CHAPTER XVII 

LÂ D̂ 

A. Right of ownership with p a r t i c u l a r reference to land 

1 . Introductory remarks 

1. According to the information made available for the purposes of the present 
study, there i s no system that would explici t ly exclude indigenous populations 
from enjoying the right of ownership. In general i t could be started that, in 
law, the eame basic rules apply in a l l cases as far as tne right to own property 
i s concerned^ regardless of wne^her à person, group or community i s or i s not 
indigenous. Tnere are no de jure denials, limitations or res t r ic t ions of a.ccess 
to property on suchgrounis. De facto, i t i s mainly economic factors which govern 
access to property. This fact alone would already call for sô oe discussion as to 
the reasons for the limited economic capacity in certain population groups. Of 
course, sometimes action taken by the public authorities In practice affects the 
r ight to property of certain groups, including indigenous populations. This 
happens par t icular ly when authorisation i s given to economically powerful concerns 
to undertake ac t iv i t ies -whion^i t i s known will affect the property and the property 
r ights of indigenous peoples. Rowever, the study cannot deal with suchinvolved 
questions, nor i s i t pertinent for i t to deal withproperty in general. This 
chapter wil l merely focu^ on the r ight to ownlandunder the de jure and de facto 
circumstances prevailing in the countries covered by the study, and on the 
different factors affecting tne effective enjoyment by indigenous populations of 
the r ight to own andbenefit from their land. 

2. Recognition and protection of the right of persons, groups and 
communities to own property individually or collectively. 

De jure and de facto denials or res t r ic t ions 

2. The r ight to own property ha^ been recogni^edbothin the international 
instruments on numan r ignts and in the internal legis lat ion of countries. 

3. Some relevant provisions from international instruments are reproduced 
belowA 

^a) The Universal^eclaration of Ruman Rignts. adoptedby the General Assembly 
i n r e s o i u t i o n 217 А ( Ш ^ of 10Decemberl948, provides. 

^Article 17 

^1. Everyone has the right to own property alone as well as in 

association with others. 

^2. No one shall be arbitrarily deprived of his property.^ 

00^ 
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^b) The Indigenous a n d T r i b a l Populations Gonventionl957 ^No. 107) , 
adopted by the In t e rna t iona l Labour Gonference a t i t s f o r t i e t h sess ion a t 
Geneva on 26 June 1957^ provides^ 

^PARTIT. LAND 

^ A r t i c l e l l 

^The r igh t of ownership, co l l ec t ive or i nd iv idua l , of t h e members of the 
populations concerned over the lands which these popula t ions t r a d i t i o n a l l y 
occupy sha l l bê  recognised. 

^ A r t i c l e l 2 

^1. The populations concerned shall not be removed without their free 
consent from their habitual territories except in accordance with national 
laws and regulations for reasons relating to national security, or in the 
interest of national'eccnomic development or of the health of the said 
populations. 

^2. ^hen in such cases removal of these populations is necessary as an 
exceptional measure, they shall be provided with lands of quality at least 
equal to that of the lands previously occupied by them, suitable to provide 

^ for their present needs and future development. In cases where chances of 
alternative employment exist and where the populations concerned prefer 
to have compensation inmoney or in kind, they shall be so compensated 
under appropriate guarantees. 

3̂D Persons thus removed shall be fully compensated for any resulting 
loss or injury. 

^Article 13 

^ 1 . Procedures for the transmission of r i g h t s of ownership and nse of 
l a n d w h l c h a r e ' e s t a b l i s h e d b y the customs of the popula t ions concerned 
shal l be respected, within the framework of na t iona l laws and r e g u l a t i o n s , 
in so f a r as they s a t i s f y the needs of these populat ions and do not h inder 
t h e i r economic and socia l development. 

^2. Arrangements sha l l be made to prevent persons who are not members of 
the populations concerned from taking advantage of these customs or of 
lack of understanding of the laws on the par t of the members of these 
populations to secure the ownership or use of the lands belonging to such 
members. 

^ A r t i c l e l 4 

national agrarian programmes shall secure to the populations concerned 
treatment equivalent to that accorded to other sections of the national 
community with regard to^ 

^ a ) the provision of more land for these populations when they have 
not the areanecessary for providing the essentials of anormal existence, 
or for any possible increase in their numbers; 
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^ b ) the provision of the means required to promote the development 
of the lands which these populations already possess.^ 

^c) The Indigenous andTribal Populations Recommendationl957 ^No. 104), 
adopted by the International Labour Conference at its fortieth session at 
Geneva, on 26 June 1957, provides^ 

^11. LAND 

^2. Legis la t ive or adminis t ra t ive measures should be adopted for the 
r egu la t ion of the condi t ions , de facto or de j u r e , in which the populations 
concerned use the l^nd. 

^ 3 . ^l) The populat ions concerned should be assured of a l a n d reserve 
adequate for the needs of sh i f t ing cu l t i va t ion so long as no b e t t e r system of 
c u l t i v a t i o n can be in t roduced. 

^ 2 ) Pending the attainment of the object ives of a set t lement policy 
for semi-nomadic groups, ^ones shou ldbe es tab l i shed within which the 
l i v e s t o c k of such groups can gra^e without hindrance. 

^4. Members of the populat ions concerned should. receive the same treatment 
as o the r members of the na t iona l p o p u l a t i o n i n r e l a t i o n to th.e ownership of 
underground wea l th 'o r to preference r i g h t s i n the development of such wealth. 

^ 5 . ^l) Save in exceptional circumstances d e f l n e d b y l^w the d i rec t o r 
i n d i r e c t lease of lands owned by members of the pop-uiations concerned to 
persons or bodies not belonging to these populat ions should be r e s t r i c t e d . 

^ 2 ) In cases in which snch lease i s allowed, arrangements should be 
made to ensnre t h a t the owners w i l l b e p a i d equi tab le r e n t s . Rents paid 
in respec t of c o l l e c t i v e l y owned l a n d s h o u l d b e used, under appropriate 
r e g u l a t i o n s , for the benef i t of the group which owns i t . 

^6. The mortgaging of land.ownedby members of t h e p o p u l a t l o n s concerned 
to a person or body not belonging to these populat ions should be 
r e s t r i c t e d . 

^7 . Appropriate measures should be taken for the el iminat ion of 
indebtedness among farmers belonging to the populat ions concerned. 
Co-operative systems of c r e d i t shouldbe organised, and low- in te res t loans , 
t echn ica l aid and, where appropr ia te , subs id ies , should be extended to these 
farmers to enable them to develop t h e i r lann.s. 

^ 8 . wl^ere appropr ia te , modem methods of co-operat ive productions eupply 
and marketing should be adapted to the t r a d i t i o n a l forms of communal 
ownership a n d u s e of land and production implements a^ong the populations 
concerned and to t h e i r t r a d i t i o n a l systems of community service andmutual 
a i d . 
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4. The information available includes provisions from the constitutions and. 
fundamental laws of anumbor of countries co^cemi^ recognition of the right of 
ownership of everyone - the Inhabitants, nationals or citizens of a country. In 
view of its social function, this right i^ subject to taxes, limitations, 
restrictions and obligations laid down with a view to the public good or in the 
general interest. Under supplementary provisions, no one may be deprived of his 
property except by court order. Expropriation is, however, allowed on the ground 
of public good, the general interest or the interest of society, as defined by the 
law, whichalso provides for fair compensation, sometimes stipulating that the 
latter shall be payable in advance. 1^ 

5̂  All the countries covered by the study have similar provisions which apply 
to indigenous populations. Some legal systems also provide for a special regime 
which is applicable only to indigenous lands and stipulates that there shall be 
certain limitations or restrictions on the rights of alienation, division, 
encumbrance, attachment or change byway of security in respect of obligations 
incurred by their owners even in cases where such land has been acquired -under 
the individual private ownership scheme. These latter cases benefit from a 
protective regime only in certain circumstances and for specific periods laid 
down in limiting terms by law. These provisions are considered in the next 
section of this chapter. 

6̂  The Governments of several of the countries on which information is available 
in this regards state that there are no de jure or de facto denials, impediments, 
limitations or restrictions that affect tho. rights of indigenous persons, groups 
and communities to own property individually or collectively^ They add that, 
for this reason, no measures of protection are required in this regard.^ 

7D Invariably, however, the de facto situation reveals deficiencies in the 
effectiveness of suchprovisions where appropriate protection measures have not 
been taken. It is the^e provisions and measures that will be considered in this 
chapter in so far as possible on the basis of the information available to the 
Special Rapporteur. 

8. Turning now to the examination of the information available on these matters, 
there are data on legal provisions and statements made by Governments and by 
non-governmental sources regarding the de jure and de facto situations obtaining 
in the countries concerned. 

9. Statements made by Governments vary in scope from simple claims that denials 
or limitations of the right do not exist to more comprehensive statements. 
Information available from non-governmental sources is very varied. 

1^ See, for example, the information relating to Argentina, Brazil, 
Bolivia, Golombia, CostaRica, Ecuador, El Salvador, Guatemala, Guyana, Honduras, 
India, Malaysia, Pakistan, Paraguay, Suriname and Venezuela. 

2^ No information is available in this regard on Japan and Sri Lanka. 

3^ For instance, Australia, Dangladesh, Goota Rica, Finland, Mexico, 
Norway, New Zealand, Panama, United States. 
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10. The Finnish Government states that there are no de jure or do facto denials 
of, or res t r ic t ions on tne right of persons, groups or communities to own 
property individually or collect ively. The Norwegian Government makes^exactly 
the same statement. 

11 . The Government of Cuyana. s tates in a similar manner that^ 

^Th.ere are no de juro or de facto denials of or restr ict ions on the 
r ights of persons, groups and communities to own property, individually 
or collectively save that companies incorporated outside of the 
Bri t ish Gommonwealthmay hold lands in Guyana from time to ti^e authorised 
by licence of the President.^ 

12. In Austria according to information received from the Government, there are 
no legal barriers^ to Aboriginals owning or leasing land in the same ways as other 
c i t i zens . In addition, a number of special measures are being taken to increase 
the areas of land held by or for Aboriginals. Likewise there areno barriers to 
Aboriginals nolding property of other k in i s . Rbwever, under the legislation 
affecting Aboriginal, and Torres St ra i t Islanders in^ueensland, at present there 
are provisions for control by officials of the property of certain persons whose 
property was controlled under previous legis la t ion, not necessarily with their 
consent. ^B 

13. On tne si-^uationprevaillng in^ew ^ealandtne Citi^ens^ Association for 
Racial Equality states^ ^ 

^Tnore is no de jure res t r ic t ion on Maori ownership of land. Maoris 
can ownlandunder customary t i t l e , though very l i t t l e land is held now 
under th is t i t l ^ ; - or on t i t l e s recogni^edby theMaori Land Co-urt and 
regis tered. in individual Maori ownership. They can also acquire Orown 
landD - a^ has hnppened.withmany of the urban sections on which houses 
have been bui l t for Maoris - and purchase land on freehold or leasehold 
t i t l e . The area of land acquired, from the Grown or private ^European) 
owners i^ not known; but i t i s not thought to be very large.^ 

14. As concerns land und.er customary t i t l e , discussed at thebeginning of the 
preceding paragraph, the Government has stated ^hat^ 

^Tho term ^Maori c-ustomary land^ i s a l e g a l definition, and dimply 
means land w h i c h h ^ never at any time had a registered t i t l e . As. 
pract ica l ly the whole of the Maori land in^ew^ealandnowhas properly 
registered, t i t l e s , the only customary landromaining i s afew tiny pieces^ 
of landwhere an error in survey or contiguous blocks has lef t afrag^ent 
of land intervening. There are aioo one or two rocky i s l e t s off the coast 
of ^ew^ealandwhich have never had a t i t l e . In both casesMaori^ have tho 
righ.t to^apply to tneMaori Land Court to investigate th.e t i t l e s to those 
lands and find tne persons ent i t led to them. I t i s quite common andbecoming 
increasingly so for Maoris to p-urchaso non-Maori freehold land, not only 
house s i t e s , bnt aiso farmlands. I t ha.̂  already been mentioned in other 
comments that Government finance i s available in proper cases to help 
Maoris purchase farmed 

^ information specifically relat ing to problems of aboriginal land 
tenure i s presented in subsequent sections of thi^ chapter. 
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15. The Government ends that^ 

^Except in regard to ^Maori land^ there are no denials of^or 
restrictions on the rights of any New Zealand citizens, Maori or non-Maori, 
to own property individually or collectively. 

^AMaori can purchase, own and deal as freely with non-Maori land a.s 
any other citizen. A opecial system, however, regulates all his dealings 
with Maori land, and the dealings of non-Maoris who would wish to acquire 
Maori land. 

^Put in roughgeneral torms, Maori lanrl consists of the remaining areas 
of land which have belonged to the Maori people since before European 
settlement, or which were subsequently restored to them. There are two 
underlying reasons for the laws specifically regarding this land. The first 
is that most Maori land is owned in common by families or sub-tribos, 
sometimes running into many hundreds or even thousands of people. This fact 
required special provisions. Secondly, theMnori Land Law includes 
legislative provisions to safeguard the rights of Maoris to their ancestral 
lands.^ 

16. As regards the de jure situation in Costa. Rica, th^ Government otates th^t^ 

^There are no do jure or do facto denials of or restrictions on the 
right of persons, groups and communities to own property, individually or 
collectively. Act No. 5251 and the Executive Decreed were adopted precisely 
as a result of the need to legislate in favour of indigenous land tenures. 

17. The defacto situation whichmade these legal measures necessary is reflected 
elsewhere in the informationprovided by the Government, in the following terms^ 

^Owing to causes generally unconnectedwith them, we note that the 
most serious factors affecting indigenous development include the migration 
and displacement of the various settlements, ^e shall therefore draw 
attention to the factors that have abearing on such migration and its 
consequences. For example, we can quote-the case of China l̂ ichá̂ , 100 per cent 
of whose population w^s displaoedfromits settlement; similarly, of the 
rest of the total indigenous population, 40per cent was completely 
displacedand the other 60 per cent is in the process of being displaced. 

.There is also the question of the reduction of geographical area, as in the 
case of the Boruca. Indians, who hâ d a reservation of 32,000 hectares in i960 
and nowhavc only 3,200hectares; in 15 years, they have thus-lost 
90 per cent of their land; or in the terrible case of t̂ he land lost by the 
Guatuso Indians, who have at present lost 99 per cent of their land and who 
will be completely wiped out in afewyears^ time. 

^In the border region, we can mention the ca.se of the immigration of 
the Guaymi Indians, who originally settled in Panama and emigrated to the 
Pacific south, Goto Brus, GostaRica. 
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^At present indigenous persons are facing their greatest problems 
as a result of the invasion of lands which they traditionally regarded 
as their own. 

^Unlike their other compatriots, indigenous persons use the ^shifting 
cultivations method, with the result that^ in the eye^ of those compatriots, 
they own agreat deal of land, whereas, in fact, ̂ ost of the land they 
farm by that method is already overworked. 

^In many cases, moreover, they fool harassed and at a. disadvantage 
in the presence of ^non-indigenous^ persons; this causes them so many 
problems that they migrate to other, more remote areas which they continue 
to regard as areas of ref-uge, but which, in point of fact^ are ceasing to 
be so owing to the rapid development the country is undergoing. This 
applies to Ghina-^ich^., which, until a. few years ago was a Cabecar 
settlement in the Pacific south andwhich, as a result of the invasion by 
^non-indigenous^ persons, now has only a few of its original inhabitants. 
The rest have emigrated to places in Talamanca, leaving behind their lands 
and crops; this has obviously led to losses and has aggravated existing 
problems. 

^In view of this situation, agencies such as our National Indigenous 
Affairs Commission, the Commission for Indigenous Affairs of the Legislative 
Assembly and other Government agencies are endeavc-uring, in so far as 
possible andwithin tne narrow limits of their means andbudgets, to provide 
conditions that will make it possible to deal positively withDsimilar 
circ-umstnnces. Rowever, owing to the lack of financial resources, the 
results obtained to date almost never meet needo. 

^ith regard to education, it is true that the Ministry of Public 
Educationhas established schools in almost all of the 54 existing 
indigenous communities, but curricula do not meet existing needs and the 
results have not been very effective. 

^0n the basis of the foregoing, it may be concluded that, in afew 
years^ time, the above-mentioned places of ref-uge will have ceased to exist 
altogether. This makes it urgently necessary to drawnp and implement plans 
and programmes with a view to preparing' indigenous persons to cope with this 
situation and to integrate, witn as little effort as possible, into 
CostaRican society, thereby preventing emigration fromrural to urban areas, 
with the ensuing problems of social impoverishment, the^destruction of 
agricult-ural reservations and the weakening of agricultural production 
capacity, whichis th.e main source of national we^lth.^ 

18. The Government of Mexico states that^ 

^In cur country, as repeatedly stated, there are no limitations on the 
right of indigenous persons, groups or communities to access to the various 
forms of land ownership, such as agricultural production unit^ (ejidos)^ 
communal land and small noldings. Nor, strictly speaking, are there any 
de facto denials or restrictions. There is, however, an ongoing social 
and legal struggle for tne land in which the inhabitants of rural area^, 
including indigenous persons, aro engaged^. 
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19. The Federal Constitution stipulates^ 

^Art ic le 27^ The ownership of the lands and waters s i tua ted within 
the borders of ^he nat ional t e r r i t o r y i s vested o r ig ina l ly in the na t ion , 
which had and continues to have th^ r i gh t t^ t ransfer property there in to 
i nd iv idua l s , thereby cons t i tu t ing p r iva te property. 

^Expropriations may be made only on the ground of publ ic u t i l i t y and 
against compensation. 

^Tho nat ion sha l l a t a l l t i ^ e s have the ri^-ht to ^ake such arrangements 
in reopect of p r iva te property a.s th^ public i n t e r e s t r^ay demand and also to 
r e g u l a t e t h e u s e of natura l resources tha t arc pliable to bo a.p^r^pria^tod ^ t h 
a view to the equi table d i s t r i b u t i o n of public wealth and to ensuring i t ^ 
conservat ion. To tha t end, thr^ n o c o s s a ^ ^ e a s u ^ e s sha l l be taken to divide 
up the l a t i f u n d i a , to develop a g r i c u l t u r a l ^ ^ 1 1 holdings tha^ta.re being 
farmed, to create new a g r i c u l t u r a l communities with the necessary land and 
water, to encourage ag r i cu l tu re and to prevent the des t ruct ion of natural. 
resources and any damago which property may suffer to the detriment of 
soc i e ty . Population set t lements which do not have land and water or which 
do not have them in su f f i c ien t quant i ty for the needs of t h e i r inhab i t an t s 
sha l l be e n t i t l e d to an endowment thereof which ^hal l b^ taken from adjacent 

- proper ty , with due respect a t a l l times for ag r i cu l tu ra l smallholdings tha t 
are being farmed.^ 

20. a r t i c l e 27, paragraph I , of the Federal Consti tution provides t h a ^ 

^Only Mexicans by b i r t h or by na tu ra l i za t ion and Mexican companies 
sha l l have the r i g h t tc become owners of lands , waters and accessions 
the re to or t o obtain concessions to explo i t mines, waters or mineral fuels 
in the Republic of Mexico.^ 

21 . Ar t i c l e 27, paragraph VII, s t i p u l a t e s , w i t h r e g a r d to population set t lements 
which r e t a i n communal s t a t u s , t h a t ; 

^Population set t lements which r e t a i n communal s t a tu s de facto or 
de jure s h a l l have capacity to enjoy in common the lands , f o r e s t s and 
waters which belong to them or have been or may b^ res tored to them. 

^All i s sues which, on account of communal land boundaries, whatever 
the o r ig in thereof, are pending or which^ay a r i se b e t ^ e n t̂ Bc or ^ore 
population set t lements sha l l come under federal j u r i s d i c t i o n . The 
Federal Executive sha l l tal^e up such i ssues and shai l propose a f^nal 
set t lement thereof to the p a r t i e s concerned. If the l a t t e r are in agreement, 
the proposal of the Executive sh^ l l have the force of a f i n a l decis ion and 
sha l l be i r r evocab le ; in the contrary case, the par ty or p a r t i o s not in 
agreement may appeal to the Supreme Co-urt of Jus t ice in Mexico witho-ut 
pre judice to the immediate enforcement of the p res iden t i a l proposal . 

^The summary procedure for dealing with^the aforementioned disputes 
sha l l be prescr ibed by law.^ 
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22. ^ i t h regard to forms of land tenure inMexico, th^ following has been 
wri t ten^ 

^Land holdings in Mexico are character ized by the coexistence of two 
systems of tenure and two p a r a l l e l organizat ional p r i n c i p l e s . Rolding^ may 
be priva. t^ly o^ned or communally held and they may be consumption or oarkot 
o r i en ted . . The small s i zo , work-intensive farm^units p r eva i l s whether 
p r i v a t e or communal, and arc espec ia l ly cha r ac t e r i s t i c of the center and 
south. The extensive, mul t i -personnel , market or iented hcldings-are more 
preva len t in the nor th . 

^Ejidos (production unit^ organized on a. co-operative and comm^̂ nal 
ba^ is ) ma.y be a.s l a rge as the ^os t extensive pr iva te holdings, but tb^ 
holding of the average ej ida. tario ( individual worker of the communal land^) 
i s often smaller than tha t cf the average p r iva te farmer. Only in the 
l a r g e northern e j idos i^ spec i a l i s a t i on cf s k i l l apparent . In the l a rge r 
ope ra t i ons ' common problems - such as i r r i g a t i o n , f e r t i l i z a t i o n , types of 
crops produced, process ing, marketing and t ranspor ta t ion - are handled for 
the e n t i r e c^-operat ivo. 

^Tne a g r i c u l t u r a l d iv is ion of the country between extensive and 
i n t e n s i v e forms ^nor thand south respect ive ly) i s both h i s t o r i c a l and 
admin i s t r a t i ve . In the s^outh, t r a d i t i o n a l Indian in tens ive production unito 
of small s ize survived' the Spanish Conquest and the colonia l period i n t a c t . 
In the nor th , where the densi ty of Indian population was always much 
lower, the hacienda ^large e s t a t e ) became dominant, with i t s semi-feudal 
organiza t ion and i t s d iv is ion of labor according to occupational s k i l l . 
Tne haciendnwasmuchmore e a s i l y adaptable to the growingmarket economy 
of the 20th century thanwero the smaïl I n d i a n p l o t s of the south. 

^Thè e j idos have h i s t o r i c a l antecedents i n the communal organisat ion 
of l a n d h o l d i n g s tha t^character izedmany Indian groups before the Spanish 
conquest . During the colonial period and the 19th century, communal 
holdings were almost e n t i r e l y r ep l acodby pr iva te holdings which evolved 
from the encomienda system, in which tho^Spanish crown granted large t r ac ta 
of land - and the Indiana t^ ^-ork the l a n d - to p r iva t e ind iv idua ls (̂ see 
ch. 3 , H i s to r i ca l S e t t i n g ) , ^ i t h agrarian r e fo rmas one of the goals of 
the Revolution, tne e j idos have been res tored to prominence. As of^l967, 
of a. t o t a l of I63.2 mil l ion acres covered by the agrar ian reform 
program of 1915, 147 .7mi l l i on or s l i gh t l y over a f o u r t h o f Mexico^s 
n a t i o n a l t e r r i t o r y , hadbeen d i s t r ibu ted to 2.6 mi l l ion ^ i d ^ t a r i o s . 

^Tne Consti t-utionof 1917 and the Agrarian Godeof 1934p^ovidedfor 
the r e s t i t u t i o n of land to communal v i l l ages and set f o r t h l i m i t s and 
prov is ions to whichpersons holding these lands must conform. Land l imi t s 
pe r e j i d a t a r i c a re 24.71 acres ^or l O h e c t a r e s ) of i r r i g a t e d l a n d or 
49.42 acres in d r y l a n d . Those e n t i t l e d to e j ida l pa rce l s but forwhemno 
land i s avai lable receive c e r t i f i c a t e s of agrarian r i g h t s (derechos 
ag ra r ios a salvo) and must await the next d i s t r i b u t i o n of land by the 
government. Estimates of the number of persons with snch c e r t i f i c a t e s 
rang^ from 900,000 to l , 0 0 0 , 0 0 0 b u t a l l e s t i ^ t e s agree tha t thenumber 
i s i nc reas ing . 
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^Most often, t i l l a b l e land granted to an ejido i^ divided i n t o p l o t e 
or parcels farmed by the indiv idual e j idatar ios^ in a few cases, the 
cropland i s held in common. The pasture and woodland areas are held for 
communal use by the e j i d o . The cjida.ta.rio r̂ ay dispose of ^hc produce 
of h i s cropland а̂ з he wishes; however, to continue h i s holding, he ^ust 
cu l t i va te itD If the land i s abandoned fo^ 2 years , i t r e v o r t s to the 
ejido for reassignment. By law, e j ida l parcels cannot be t rans fe r red from 
the one person to whom they were o r i g i n a l l y assigned. The e j i d a t a r i o may 
augment the si^e of h i s holdings and honco t h e i r y ie ld by rent ing 
addi t ional land from o t h e r s , and indcci not only i s there considerable 
renting to other e j i d a t a r i o s but occasionally to persons out r ide the e j i d o . 

^The maximum amount of land that can be h^ld as p r i v a t e property 
depends on the use to which the land i s put . Th^ l i m i t i^ genera l ly 
s a c r e s ^lOOhectares) of i r r i g a t o d l a n d or the equivalent thereof. 
Equivalents of one acre of i r r i g a t e d land are general ly ^.94 acres of 
nonirr igated land, 9.88 acres of good dry-land pas ture , or 19.77 a.cr^s 
of poor qual i ty dry-land p a s t u r e , higher l i m i t s on p r i v a t e land aro 
establ i shed for the production of cer ta in specified crops . The l i m i t i s 
37О acres of i r r i g a t e d land for production of cotton and 741 acres for 
bananas, sugarcane, coffee, henequén, rubber, coconuts, g rapes , o l i v e s , 
van i l l a , cocoa and f r u i t s . Enough land may be used permanently to 
support 50O head of c a t t l e , or the equivalent in w a l l e r animals. 

^Unlike e j ida l proper ty , pr iva te property can be t r ans fe r r ed by ^ale 
from one person to another . T i t l e s to land are r eg i s t e red in each 
municipio ^municipal i ty) . If the owner dies i n t e s t a t e , the land passes 
to his next cf k in . Owners of pr iva te property ^ay increase t h e i r 
holdings, as may e j i d a t a r i o s , by renting pieces of land from l a r g e r ho lde r s , 
o r , unl ike e j i d a t a r i o s , by taking addi t ional land in the names of members 
of the family. 

^The d i s t r ibu t ion of land botweenprivate a n d e j i d a l holdings changed 
markedly between 1930 and 1940 but has since s t a b i l i z e d so tha t by i960 
approximately 43 ^ ^ oent of the croplands wore in e j i d a l holdings 
^see t ab le 24). The average s ize of b o t h p r i v a t e a n d e j i d a l holdings in 
a l l regions of the country has increased since 1930, with the exception of 
the Genter zone, where population pressure i s the g r e a t e s t . According to 
the i960 census, the average s ize of p r iva te holdings was highest in the 
Northern Pacific and Southern Pacif ic zones, while e j i d a l holdings were 
la rges t in the Northern Paci f ic zone (̂ see table 25). Tho number of farms 

^holding 12.35 acres or l e s s varied fro^ 4^ T^r cent in the Genter zone to 
10 per cent in the North and Northern Pacific ^one^; t h ^ i r share in 
aggregate cropland var ied from almost 10 per cent in the former to l e s s 
than 2 per cent in the l a t t o r two zones ^see table 26) . 

^Average s i ze , of course, docs not r e f l ec t the d i s t r i b u t i o n of land 
in individual holdings no r̂ the amount of arable land within a hold ing . 
In an in te rccnsa l es t imate made in 1964, 9 ^ ^ ^ent of the p r iva te farms 
had no arable land; presumably they were ranching or f o r e s t r y e n t e r p r i s e s . 
Private farms with 12.35 acres or l e s s of arable land cons t i t u t ed D 
75 ^er cent of the t o t a l ; 12 per cent cf the farras had between 12.35 
and 61.77 acres ; only ^ per cent hadmore than 61.77 acres of a rab le l and . 
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Although there are some very large farms, particularly in the north, 
much of the land of large farms is too mountainous or too arid to be 
useful. In the north, 6 per cent of the land was reported tillable 
and 4 per cent was actually in crops. In the central region, 28 per cent 
was tillable andl9 per cent was in crops.^ ^ 

23. As to the situation of Araucanian indigenous persons with regard to ownership 
of land^and possibilities of making proper use of it, a publication reports that, 
in Chile, according to a statement made by the Ministry of Labour inMay 1950^ 

^... the average extent of an Araucanian^s individual holding is only 
^hectares. The problem is said to have grown more serious because 
original calculations for th^ d^tribit^on of land were based on an 
Araucanian population of 80,000 persons whereas the number is now consideraDbly 
higher, with an average of eight persons to each family. The Fourth National 
Congress cf the Araucanian United Front, holdin Temuco inMay 1940, declared 
that the Indians were ^in a distressing situation owing to the shortage of 
land^. In some areas th^ average yield per holding is reported to be only 
SOkilogra^s of wheat per year.^ 6^ 

24. In 1974, the Government provided the following interpretation of the situation 
and the motiviations of Araucanian indigenous persons^ 

^Land in the reservations is scanty for those who occupy it and 
the^benefits^ to which we were referring are very limited. To this mu^t 
be added the fact that very often the occupiers have to pay rent to 
landowners who have gone away from the co^unity, all of̂  which means thaDt 
the land, does not produce enough to provide adequate support for families. 
Furthermore, since the land belongs to th.e community and not to the person 
who derives the benefit therefrom, thelatter has no great interest in 
making any significant improvements in the property, fencing^it in, 
fertilising the soil properly, building abetter dwelling, sheds andBor 
cellars, corrals, etc. This is why such land appears to be-semi-abandoned, 
tne buildings terribly dilapidated and the people sunkin poverty. Rowever, 
a closer look reveals that indigenous persons invest their savings in 
animals, which are livestock property and constitute capital that can oe 
readily liquidated at any time. The resets of a census carried out in 
certain indigenous communities in the departments of La Uni^n and Rio Trueno 
serve to illustrate the foregoing and show that the stereotyped view of the 
lazy, irresponsible indigenous person has no basis in fact. Ris way and 
manner of life are not, in the final analysis, the result of the system of 
undivided communities^ tne indigenous person who lives there is not under 
an obligation to assume the responsibility which any private property 
involves. This is so true that when the indigenous person has his own land, 

^ Morris Ryan, John and others, AreaRandbook for Mexico, Foreign Area 
Studies, The American University, Washington, D.C., pp. 307D309D 

-6̂ B IL0, Indigenous Peoples. Studies and Documents, Now Series No. 35^ 
Geneva, 1953^ PD 35. 
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under his exclusivo ownership, and its size allows for moderately 
reasonable exploitation, his output and work are admirable. A.few 
kilometers to tho south of Temuco, near the northB^south highway, there 
are two such individual plots of land which are veritable models of 
farming'and whose owners plough in terrace for^. Both owners have 
achieved a good standard of living and have acquired agricultural machinery, 
fertilizers and even their own means of transport.^ 

25. On the apparent origin of the location and the amount of land currently 
occupied by the Araucanians, the following paragraphs may be quoted from 
information providedby the Government in 1974^ 

^In order, on the one hand, to facilitate the task of the Settlements 
Commission and, on the other, to determine exactly how much public land 
was available, various laws were passed which prohibitedthepurchase and 
sale of real property in specified provinces where no individual title deeds 
to such property han bo^n entered, prior to those laws, in the Land Register 
of the Real Estate Gustodian. As the work of the Commission progressed, 
these prohibitions were extended to other provinces. The latest prohibition, 
prohibition No.-l, relates to the provinces of Valdivia and Llanquihue D 
^the province of Osomo did not exist at the time) and came into force on 
11 Januaryl891. 

^These legal prohibitions didnot succoedin halting the swift advance 
cf civilization, whBch time and again made a mockery of them on the most 
varied of pretexts, all of very doubtful legality. At a time whenpeople 
from- all parts of the country and fromabroad were flowing into the pacified 
territory, the National Treasury was auctioning off public lands, establishing 
settlements, founding towns ^Temuco was founded in 1881 â s a fortress under 
the shadowof which there grew up a smail settlement that was constantly 
under attack from the Araucanians; in 1890, it received a sharp impetus 
with the approval of apian for the distribution of sites a^ong its 
inhabitants), opening up roads, building railways, barracks, schools and 
hospitals and paving the way for the civilizing activities of individuals. 

^Forests were cleared by cutting and burning and, for the secondti^e, 
the plough conquered the soil, although not always as peacefully and 
honourably as might have been desired. The result of all this was a wide 
variety of superimposed title deeds which inevitably affected the 
indigenous reservations as well, though on a small scaled ^approximately 
15 per cent of the area in joint ownership), countless lawsuits and 
veritabl legal chaos, for the most part insoluble owing to the lack of any 
definite boundaries. 

^Then came ActNo.4.I69 of 29 Augustl927and, together withthe 
amendments thereto, it was recast a.s Supreme Decree No. 4.IH of 
12 June 1931 concerning the division of indigenous communities; 
Act No. 4.802 of 24 January 1932, which established the Indian courts; 
and, shortly thereafter, the Southern Property Acts, which were recast a.s 
SupremeDecree No. l600 and Law-ranking Decree No. 260 of 1931. 

015 



s/car. 4/sub. 2/198 з/2г/ма-;ит 
page 16 

"Only very few divisions were actually made; the files filled up 
with paper. On the other hand, it did prove possible to draw a line between 
private and public property, the large majority of cases pending between 
individuals being settled by virtue of the special short limitation period 
provided for under Law-ranking Decree Но. 2б0. There wore many cases in which 
the national Treasury recognized the validity of title deeds to indigenous 
lands. The situation of the reservations did not, however, change 
significantly. 2/ 

"With a view to expediting division and speeding up the integration 
of the Araucanias into the life of the nation, the Directorate for Indigenous 
Affairs, which was responsible to the Ministry of Lands and Settlement, was 
set up in 1953 (by Law-ranking Decree ITo. % of 25 April 1953)» It vas also 
in charge of duly organizing existing communities or those to be established 
in future; determining the legal status of indigenous families and their 
rights of succession; supervising the rational economic exploitation of 
agricultural land owned by indigenous communities and of subdivided land 
when the indigenous owners so requested; to that end, it could form 
co-operative, companies or associations of an economic character in which 
connection it exercised the powers laid down in each case. 

"Act Ho. 14.511 was adopted in 1961. It combined all indigenous 
legislation (Law-ranking Decree No. 4.111 and the amendments thereto) in a 
single legal code, making the Indian courts far more operative by defining 
their territorial jurisdiction, procedures, etc. under its authority, 
significant progress was mado in the matter of restitutions (which have 
almost come to an end) and in the division of indigenous communities. At 
present, there are 2,138 undivided communities.." 

26. The Government also added, in connection with Act ITo. 17.729 of 26 September 1972, 
that: 

"Until its enactment, the principle of the division of indigenous 
• communities prevailed, introducing individual ownership of the soil for them 
on a permanent basis and thereby obliging them to assume the responsibilities 

• which that imposes on their owner, all with a view to obtaining by that means, 
inter alia, the gradual integration of indigenous persons into society as a 
whole. 

"Act No. 17.729 replaced that system, although not in express terms, 
and was designed to keep the communities undivided with a view to making 
them a useful tool in the socialization of the Chilean agrarian structure. 
So far, this Act has not really come into effect, since the regulations to 
which it refers have not been enacted. If the Act is to be retained, 
such regulations should be enacted; otherwise, the Act should be repealed 
and a new Indigenous Act should bo adopted to 'implement the policy 
introduced by the new Government in this regard." 

2_/ The Special Rapporteur requested, but did not receive information on 
whether such recognition of the validity of title deeds to indigenous land 
operated in favour of the indigenous people themselves or whether, as this 
information seems to suggest, recognition was in favour of non—indigenous 
"oersons. 
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27. In I974, the Government also stated that the problems of indigenous persons 
differ from area to area, but always include insufficient or poor-quality land: 

"... when the size of individual plots is too small, indigenous persons 
realize that their efforts are pointless, as anyone else would. They are 
unable to raise the money they need to purchase tools: they lack ploughs, 
harrows, fertilizers, harvesters, seeds and, in particular, fences, which 
are very expensive. The consequence is inevitables the soil begins to 
erode and looks virtually abandoned, problems arise between adjacent 
property owners and result in the most unlikely lawsuits. All this then 
sets the stage for poverty, like the poverty that affects Chileans with 
smallholdings whose plots of landhave also proved to be too^small. 

"The economic problems of rural indigenous persons vary considerably 
from area to area; the problems of those who live in the central valley are 
different from the problems of those who have settled in the middle of the 
coastal mountain range or on the lower slopes o^ the Andes, on farmland or 
woodland. In the latter case, the areas of land available appear to be 
larger; the indigenous person lives on a small portion of land which has 
been cleared and where he has his house and vegetable garden and, perhaps, 
some land for sheep-grazing and sowing; but, basically, he supports himself 
by felling trees in the woods hold in common and sawing them up as^sleepers 
or planks or just firewood, which he transports in flat carts or lorries 
to the nearest timber markets, usually with the help of his sons or one 
or more chance associates. Such jobs are just ^make-work^ activities in 
the forests of the reservation, which are being depleted. There is no 
reafforestation. 

"The economic situation of suchindigenous persons who live on woodland 
reservations on the lower slopes of the Andes (their land is very poor and 
extremely uneven) is one of extreme poverty. The same applies to most of 
the indigenous persons who have land in the coastal mountains." 

^S. The information which the Government provided in 197^ 1^ connection with this 
study contains the following views on how to solve these problems, which^wore 
apparentlybrought to its attention, and these have been submitted apparently with 
its approval: 

"In order to solve or alleviate the economic problems of the indigenous 
populations, it will be necessary to proceed by area or region and examine 
the special features of each one. We consider it essential to do away 
with undivided communities and then to develop the area in questions by 
providing the persons to whom land has been awarded, either by the 
Agricultural Development Institute or other public agencies, with the 
necessary means to acquire wire and stakes for fences, tools, fertiliser, 
seed, breeding animals, etc. In view of population growth, fishing or 
agricultural industries should be set up as soon as possible in each region 
with a view to providing remunerative work for future generations. 
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29. paragraphs 77^oS4 , l^S to!75^ 204to 20^, 239 t o 2 5 ^ , 2S1 to 2S2, 
29^ to 3G0 and 330 infra contain information on recent changes and on the current 
si tuation in Chile. 

30. In addition to the general provisions relating to the r ight of ownership some 
constitutions contain principles relating to the social regime applicable to 
indigenous land as, for example, in Drazil and in India. 

31. The Constitution of Brazil provides: 

"Article 4. The patrimony of the ^nion includes: 

" 1 ^ . The lands occupied by forest-dwelling aborigines; 

"Article 153. The Constitution ensures to Brazilians and to 
foreigners residing in the country the inviolabi l i ty of r ights concerning 
l i f e , l iber ty , security andproperty, in the following terms: 

"paragraph 22. The right to own property shall be guaranteed, except 
in ca^e of expropriation for public nec^^ i ty or u t i l i t y or social interest , 
withprevious and fa i r compensation in^oney, except as provided in 
Article 1^1, and the person whose property i s expropriated shall have the 
choice of accepting payment in public debt securi t ies , with a clause of 
exact monetary adjustment. In case of imminent public danger, the 
competent authorit ies may use private property, with assurance of 
subsequent compensation to the owner. 

"^ara^ranh ^4. The law shall make provisions concerning the purchase 
of land by a^ raz i l i an andby afore igner residing in the country, as well 
as by a natural or juridical person, establishing conditions, res t r ic t ions, 
l imitations, and further requirements, for theprotect ion of the integri ty 
of the te r r i to ry , the security of the s ta te , and the f a i r distribution 
of property. 

"Article 19S. Lands inhabitedby forest-dwelling aborigines are 
inalienable under the terms that federal law may establ ish; they shall 
have permanent possession of them, and thei r right to the exclusive 
usufruct of thena tu ra l resources and of a l l useful things therein existing 
i s recognized. 

"paragraph 1. Legal effects of any nature whose purpose i s the 
ownership, possession, or occupation of lands inhabited by forest-dwelling 
aborigines are declared null and void. 

"paragraph 2. The nul l i ty and voidness mentioned in the preceding 
paragraph shall not give the occupants the right to any action against, 
or indemnity from, the Dnion or the national Indian^oundation." 
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According to a source: 

"Land i s what c i v ^ l ^ a d a s want from Indians, and what ^H^AI has to 
ensure for Indians when they are pac i f ied . General ^andei ra de ^ e l l o t o l d 
us that hunting t r i b e s were assured of 100^ to 150 hec ta res per head, 
accul tura ted ones, 5G h e c t a r e s . This measure seems equ i t ab le u n t i l one 
inquires in to the kind of land given to Indians. That a t maréchal London 
i s so poor tha t the Indians have t h e i r p lanta t ions 10 km away from the 
v i l l age a t the ^os t ; a t Canela the only good so i l i s severa l leagues 
away - ^qu^te closed. One Indian remarked, ^it hardly takes a man an hour 
to run t h o r e ^ " 

A source s t a t e s : 

"Assuming tha t o f f i c i a l pol icy in Brazi l aims, as we be l i eve , a t the 
in tegra t ion of the Indian population, t h i s , in most i n s t a n c e s , can only be 
achieved i f the Indians are given assurances that the land they l i v e on 
wi l l be t h e i r own and for t h e i r use in a foreseeable f u t u r e . Any t r ans fe r s 
to new areas must be acceptable to the t r i b e s concerned, and t h e i r members 
should be brought to understand the necess i ty for the t r a n s f e r . In order 
to safeguard the Indian populat ion, land purchases or long-term l eases w i l l 
have to be arranged." 

The Consti tut ion of India dec la res : 

"17. protec t ion of ce r t a in r i g h t s regarding freedom of speech, e t c . - ( l ) All 
c i t i zens sha l l have the r i g h t . . 

"(f) to acqui re , hold and dispose of property: . . . 

"(5) Nothing in sub-clauses (d ) , (e) and (f) of the sa id clause sha l l 
affect the operat ion of any ex i s t ing law in so f a r as i t imposes, or 
p revents ' the Statue from making any law imposing reasonable r e s t r i c t i o n s 
on the exercise of any of the r i g h t s conforredby the sa id sub-clauses 
e i the r in the i n t e r e s t s of the general public or for the p ro tec t ion of 
the^ in te res t s of any Schedaled Tr ibe ." 

The Anti-Slavery Society has s t a t e d : 

" . . . In the case of i n d u s t r i a l developments i t ^s not j u s t the land tha t 
i s taken for the fac tory or mine development that i s important but the 
extra pressures on adivas i land resu l t ing from the immigration of non - t r i ba l 
t raders and workers. T^irsa SevaDal (^SD) ( a n a d i v a s i labour organizat ion 
in Chotanagpur) repor t a l a rge number of cases of government - hureaucrat -
police col lusion to i l l e g a l l y a l i ena te t r i b a l land tha t i s c lose t o , but 
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not part of, government industr ial projects ( . . . ) but perhaps the most 
graphic description i s provided by Srivastaval972 for the vicinity of 
the ^a i lad i la Iron Ore ^ine in bastar Dis t r ic t , ^adhya^radesh, that was 
developed for export to Dlapan:-

"After the establishment of the project, businessmen, contractors, 
labourers and technicians started coming to the area . . . ^ast areas - both 
barren and f e r t i l e at tracted the outsiders andthey established themselves 
on both sides of the road passing through the village ^ade-bacheli . . . a l l ied 
industries and market centres were also set up . . . a bania (non—tribal) 
se l l s commodities to meet the day to day needs to the t r iba ls and acts as a 
money-lender D.. any t r iba l who i s not in a position to repay his debt 
loses his land to the money—lender . . . the land around the road i s no 
longer in the possession of the t r i b a l s . The outsiders are further 
encroaching on the land situated a l i t t l e bi t in the in ter ior both for 
cultivation andhabitation . . . in ^Sade-bacheli village 2027 acres of land 
belonging to five t r iba l cultivators have been official ly permitted to be 
sold to non-tribals . . . but legal alienation of t r ibal land i s not equal to 
even one t en thof the ra te of i l l ega l alienation . . . The thatchedhuts of 
the t r i ba l s are gradually being replaced by the nucca, (brick) t i ledhousee 
of the outsiders" (1972:71^75). 

3^. According to the Government of the United States: 

^The right of the Indians to own land collectively 1^ prote^tedby the 
t rus t relationship - in which the land i s owned by an Indian tribe but the 
deed i s in the hands of the Secretary of the Inter ior . Invividual 
ownership of land i s possible and any inequit ies fe l t by the indigenous 
person in regard to his r ight to buy a certain piece of land can b e ^ 
l i t i g a t e d b y virtue of Civil ^ ights legis la t ionD" 

37. I t ha^ been written that the Indian n a t i o n s 

"were driven from their lands on to reservations, ^venon the reservations, 
the populations which depended upon subsistence were denied control of their 
lands, that control being ves t ed in the Inter ior Department . . . 

. . . aided l a t e r by thei r subsidiary elective councils. Thus do we find 
Indian reservations flooded by dams to provide water, flood control, and 
hydro-electr ici ty to the c i t i e s , ^ines open the e a r t h f o r coal to provide 
e l ec t r i c i ty for the c i t i e s . On Indian reservations, white ranchers raise 
food to be packaged and sent to the c i t i e s - w h i l e the native people who 
are ent i t led to the land go hungry." S/ 

3S. According to another source: 

"In blatant disregard of solemn agreements with the Indian people the 
United States Government has encouraged and permitted the settlement of 
non-Indians upon Indian lands and with increasing frequency has recognized 
this new fa i t accompli by judicial decreed declaring that such lands are no 
longer Indian lands. 

S/ Dlohn^ohawk, "The sovereignty which i s sought can be real" , Akwesasne Notes, 
vol. 7 ^ o . 4, 1975, p . 34. 

0 ^ 



^CN.4BSub.2/l9S3B2l/Add.4 
page 21 

"In an effort to force the div is ion of Indian lands in v io la t ion of 
t r e a t y agreements, the United Sta tes Government has subjected the Indian people 
to duress, fraud, t r i c k e r y , d e c e i t , and, when a l l e lse f a i l s , to the 
imprisonment of Indian l e a d e r s who oppose divis ion of Indian lands, without 
charges or t r i a l . 

"The United Sta tes has s e t up claims procedures to attempt to l e g a l i z o 
the past thef t of Indian l a n d s . These procedures v io la te fundamental 
i n t e r n a t i o n a l lawand fundamental f a i r n e s s . They accept p e t i t i o n s for claims 
from the colonial puppet government establishment and deny the legit imacy of 
the t r a d i t i o n a l Indian governments. These claim procedures i s sue awards which 
are minute f rac t ions of the value of tho property s to len, ^or example, 
^17.1 mil l ion was awarded f o r the e n t i r e Hack ^ i l l s of SouthDakota stolen 
from the O g l a l a p e o p l e . One small 10-acre section of ^he ^lack ^ i l l s produced 
^1.2 b i l l i o n of gold, furthermore, claims are denied on technical and 
procedural grounds whenever p o s s i b l e , f i n a l l y , the United States Government, 
a f t e r decreeing t h a t i t w i l l not r e t u r n land i t admittedly s t o l e ; a f t e r 
deciding u n i l a t e r a l l y how much i t w i l l pay out of i t s bounty for s tolen goods;^ 
a f t e r presuming to be the so le author i ty on the question of to whom and how 
these claims w i l l be pa id, adopts plans and procedures t h a t v i r t u a l l y assure 
t h a t monies for such claims, when paid, are soon stolen from the Indian people 
by the agents of the same Government which s to le the l a n d f o r which the money 
was p a i d . " ^ / 

39D 1^ bas been s ta ted i n another publ icat ion 1С/ t h a t : 

"When n a t u r a l resources have been discovered on Indian land the 
United States has proceeded to exploi t them completely. ^ In the case of the 
D l a c k ^ i l l s the United S t a t e s s t o l e the lands and extracted t h e g o l d . 
present ly , on Cheyenne and Crowreservat ions in Montana, the col lusion of the 
^IA and major coal producers I^eakbody Coal, A Î ^ , S t anda rdOi l , Shell Oi l , 
Gulf Oi l ; e t c . r e s u l t e d i n con t rac t s in which the Indians would receive only 
one th i rd of the market p r i c e for t h e i r resources . Indians are not free to 
contract for themselves or to h i r e a l a w y e r without ^IA (US) approval so they 
are unable to achieve r e s t i t u t i o n . " 

40. As regards the land in the rese rva t ion of the Navajo nat ion, i t has been 
wr i t t en : 

"The reservat ion has va luable energy resources in o i l , na tu ra l gas , coal , 
and uranium. St r ip mining i s now conducted under leases tha t fa i led to mention 
the method of coal ex t r ac t i on or to guarantee adequate r e s to ra t ion of the land 
to na tura l contours. The t r i b e i s concerned about the fa i rness of future 
mineral explo i ta t ion l e a s e s , in view of the r e l a t i ve ly small s ize of i t s 
r e se rves . " I l / 

^ / In ternat ional Indian Treaty Council, The second In te rna t iona l Indian 
Treaty Conference, Yankton, Lakota (Sioux) Country, SouthDakota, 13-20 Dlune 197^, 
p . 4D 

10^ The colonial case of American Indians in the United States of America, 
published by the In te rna t iona l Indian Treaty Council, N^w^ork, pp. 4D5. 

I l / The Navajo nations An American colony^ Arepor t of the United Sta tes 
Commission on Civil e i g h t s , Washington, September 1975, p . 122. 

0^1 



^/CN.4BSub.2/l983B^B^.l 
page 22 

41. It has been reported that: 

"A dozen American Indian tribes, controlling at least 55 P ^ cent 
of United States uranium and 3C per cent of its coal, met twice recently 
with members of Arab nations to leam bargaining techniques of the 
Organization of ^troleum Importing Countries. 

^acDonald, Navajo chairman and a member of the Council of energy 
resource Tribes (stated) 

^ e believe they (CI^c) have a certain amount Âf information and 
technology that would be most valuable to us. 

"We^ve found how energy companies have dealt with them in the past ^ 
bad leases and one-sided operations. Wo wanted to see if they could give 
us some technical assistance we can^t get from the Ohited States Goverment."^2/ 

^2. In Î eru, an official publication on agricultural policy matters contains the 
following paragraphs, which were taken from a statement by the minister of 
Agriculture and which are considered relevant h^re: 

"The Peruvian revolution, which the armed forces have the historic task 
and responsibility ^f leading and implementing, accords top priority to the 
far-reaching, rapid and large-scale transformation of agrarian structures. 

"In the light of the criteria referred to, we are carrying out agrarian 
reform in Î eru as an integral part of a process of over-all change in 
national structures. The goals achieved in less than three years are already 
among the most meaningful on the continent. We can state that the 
latifundio in its various forms no longer exists in wide and densely 
populated areas of the country. Inplace of the anachronistic andunjust 
structure of land tenure, use and labour, a new agrarian order is being 
established as rapidly as available resources allow and the principle that 
ownership of the land shouldbe vested solely in the person who farms it is 
being jealously observed. 

"The king-pin of the now structure is rural self^management enterprises 
based on three forms of social ownership: agricultural production 
co-operatives, agricultural companies of special benefit to society and 
restructured rural communities. The State does not interfere in such 
enterprises in anyway other than what is established for any economic 
activity, apart from regulations of a temporary nature that are applied in 
certain cases solely for the purpose of guaranteeing the irreversibility of 
the revolutionary process. The now structure also includes small rural 
properties that existed already or are the result of awards of family plots, 
as well as mediumDsized properties, which may belong to natural persons or 
partnerships. Condominiums and companies with share capital have been 

12/ International Uerald Tribuno, 11 DIulyl977, p. 4. 
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abolished. In the case of individually-owned medium-sized estates, 
regular workers are entitled to share in profits; in the case of 
partnerships, the law confers on such workers the capacity of partners 
ex oficio and, accordingly, the right to share both in profits and in 
management. At all times, the owner is required on a permanent basis to 
comply with the obligation to exploit the land directly and efficiently. 

"The GeneralWater Act, which is a fundamental part of the agrarian 
legislation enacted by the revolutionary Government of the Armed forces, 
has reinstated Government ownership of waters, whatever their source. 
Government ownership of water is inalienable anduse thereof is granted 
in the light of the requirements that rationally derive from the kind of 
soils and the kind of crops sown; so—called ^acquired rights^ have boon 
abolished, along with any othe^ form of privilege. Control over irrigation 
water, formerly areflection of the power of the latifundia owners in our 
arid coastal region, is today one of the main tools available to userez 
councils for the planning, under State supervision, of agricultural 
activities. 

"The extent to, and speed with, which changes are being made in our 
agrarian structures donot stem from any departure from the peaceful nature 
of the devolution. At the same time, it must he noted that, unlike what 
happened under other agrarian reforms comparable in scope to that in Î eru, 
not only has agricultural production not declined, but, on the contrary, 
significant increases have been recorded in various sectors". 13/ 

^3. According to a source on Sweden: 

"Ake 5blmback considers that the Lapps claimed legal acceptance of this 
sort of transfer (viz. taxed mountain and taxed land) on account of Lappish 
hereditary rights in this field differing from the Swedish law; for this 
reason, inheritants had a special need for some other title to the land than 
the one they received through inheritance. To me, this explanation of the 
situation seems alittle odd; it is hardly probable that the Lapps would 
have discussed the different Swedish and Lappish conception of hereditary 
rights to real estate. They have scarcely formedany opinion, either, 
about the necessity of having a title to the estate. 

"It is more natural to explain circumstances thus^ that Lapps, originally, 
had to have the consent of the sii^da to take over the ^land^ and that they 
therefore, after the introduction of Swedish administration and jurisdiction, 
turned to Swedish court instead. Among the Skolt Lapps, the situation has till 
recently been that norraz (the village council) had the conclusive right 
to decide about the distribution of land. 

"If this conception of the situation is correct, it means that the 
right of single Lapps or Lapp families to the land, was only a right of 
use, whichwas even dependent on the consent of the sii^da. It was thus 
the siiBda which in the last resort had the right of decision over sii^da 

13B public Relations Department of the ministry of Agriculture, 
Politica Agraria, statements by the'minister of Agriculture, Gen. Enrique ^aldez 
Ángulo, Lima, ̂ archl972, pp. 12-14. 
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territory, ^rom this view of the nature of the right, the statement 
from the seventeenth century that the ^land^ had not been divided is quite 
explicable. According to the Lappish conception, the right to the ^land^ 
has ̂ been interpreted in quite another way than just common property right 
to a knife or a cap. The individual Lapp only had a right to use the land 
and even that right was to be decided on by tho Sii^da Norraz (council). 

"In reality there ^nly oxist^d a right of us^ which depended on th^ 
sanction of the sii^da community. 

"In the Swedish committee report of 18S3 there are (pp. 71 ^t so^.) 
similar statements, in ^sontial parts correct, about Lappish juoticc and 
the Lappish village. 

"The Altevain decision affirms the ancient Lappish village area. The 
right to this territory has been in the possession of the Lappish village 
from time immemorial, quoting the cadasiration of the Lappish village in 
the 10th century is of considerable importance in this matter. 

"The reviewing of the decision of the^oyesterett implies that the right 
of Lapps to land and water does not derive from the Crown nor from the 
Reindeer pasture Act^. 

"The reindeer ^^ture ^cts appear in the light of the Alteyatn decision 
clearly as regulators which do not affect the rights of the Lapps under 
private law. The provisions about the funding of compensation payments are 
suchregulators. 

"Above all things, the Lapps have a fear of what in the parliament has 
been called ^artichoke policy^ being applied against them, whichmeans 
that their land and their rights are taken from thorn, piece by piece, 
without any collective estimation ever being made of the basis needed in the 
country to secure reindeer husbandry and therewith the continuance of 
Lappish culture. It is to be observed that there are abandoned farms in 
^he country but not one single abandoned reindeer-breeding district. 
Reindeer husbandry is not a receding industry. Its prospects are good 
and through co-operation with the meat-marketing organization, the farmers 
co-operation etc., profitability may be improved considerably. The Lapps 
consider that only as an association can they withstand the considerable 
pressure exercised upon them and thoir^landmainly in connection with 
Crown exploitation and tourism." 14B 

14B Statement by^rik Solem in La^nikeRettstudier (Oslo, 1933, P-^5) ^s cited 
in "The policy program of the Swedish Lapps" International Uoumal of 
Artie and Nordic Studies, pp. 2S4, 2S5 and2S7. 
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44. According to the same source: 15/ 

"The reindeer pasture laws are grazing regulation laws, in many 
respects chiefly to be compared to drill-books. The idea of presenting a 
civil-law definition in the reindeer pasture laws of the rights of the Lapps 
to land and water was relinquished in the light of the Norwegian example. 
As it has been pointed out before, these laws may be characterized as 
regulativos which do not infringe upon the civil-law character of the actual 
rights. These regulativos give the State authorities all power, after the 
Lapps having been ^heard^ - in accordance with very incomplete legal 
instructions. Through the extensive Crown exploitation in Lappish areas the 
Lapps must in self-defence look on the Crown as their adversary. The system 
applicable to the Lapps may consequently be characterized thus: All power 
to the adversary, freedom for the Lapps to drill according to regulations. 

"It has been the central task of the Lappish popular movement ever 
since its initial stages to bring about a correction of such conditions 
that are quite alien to the Swedish social order as it is usually 
conceived. This matter has been regarded as common to all the Lapps of the 
country, reindeer breeding and non-reindeer Lapps. The popular movement 
has aimed its criticism at the Lapps being the weak, poor, defeated, 
humiliated ones, who have not come into their right. A long list could be 
made of racial anti-Lappish statements in the preparatory legislative work 
since ^ohan Graan^s memorandum of 1^73 which lead to the first Lappmark^dict. 

"... 

"The rights of the Lapps appear to be founded on five different legal 
facts: 

"1. The original right of ownership of the Lapps; 

"2. I^ossessionby right of immemorial usage; 

"3. hereditary right of possession accepted by Swedish authorities; 

"4. The land survey; 

"5. The reindeer pasture Laws." 

45. Awriter states: 

"The reindeer breeding Act of 1971, while'failing to satisfy the 
demands of the more militant Lapps who demand full ownership of the 
reindeer grazing areas, has been generally hailed as an important piece of 
legislation which goes a long way towardgiving this minority group more 
responsibility in conducting its own affairs. Under the new act, for 
instance, questions relating to reindeer breeding will be handled by the 

15^ Ibid., pp. 2S9and290. 
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p rov inc ia l Agr icu l tu ra l ^oard, where the Lapps have t h e i r own represen ta t ives , 
i n s t ead of the Lapp Administration (now-abolished), from which they were 
excluded. Compensation for the loss of grazing r igh t s w i l l be shared equally 
between the Lapp d i s t r i c t s affected and the general Lapp^und where for the 
f i r s t time they w i l l be s t rongly represented. The new act also provides for 
the reorgan iza t ion of Lapp d i s t r i c t s in'^o independent economic associat ions 
which w i l l undertake reindeer breeding on a co l lec t ive b a s i s . This 
t r a n s i t i o n from p r iva t e to co l l ec t ive reindeer breeding w i l l undoubtedly have 
economic advantages - but i t w i l l involve rad ica l adjustments and a sharp 
break with long-standing Lapp t r a d i t i o n s . " 1 ^ 

4o. On Indonesia , the Anti-Slavery Society has s ta ted t h a t : 

"Over something as important as land, i t i s unfortunate tha t the law i s 
not completely c l e a r , ^y a r t i c l e 33 ^f the 1945 Consti tut ion section 2 
s t a t e s ^branches of production which are important to the State and which 
a f fec t the l i f e of most people, s h a l l b e c o n t r o l l e d b y the Sta ted, and 
sec t ion 3 s t a t e s ^Land and water and the na tura l r iches there in shal l be 
con t ro l l ed by the Sta te and sha l l be exploited for the g rea t e s t welfare 
of the peopled. As a cons t i t u t i ona l statement t h i s could be in te rpre ted 
s t r i c t l y as meaning that the control necessary for the successful exploi ta t ion 
of the land for the g rea te s t benef i t implies tha t c i t i z ens can be turned off 
the land by a r b i t r a r y decree . At i t s weakest i t could only be s ta t ing the 
^ c e p t e d p r i n c i p l e of the assumption of imperiumby the sovereign power." 

47. The Anti -Slavery Society s t a t e s t h a t , in Paraguay, problems a r i s e because 
"the majori ty of the indigenous population has no f u l l c i t i zensh ip and therefore 
cannot exerc i se any ownership r i g h t s l e g a l l y " . This non-govemmental organization 
a lso s t a t e s t h a t problems a r i s e , in p a r t i c u l a r , in r e l a t i o n to c a t t l e and lan^ 
belonging to indigenous persons: 

"One of the major problems i s that of indigenous c a t t l e ownership. 
^any Indians o r Indian communities r a i s e c a t t l e , but t h e i r r i g h t s to own i t 
are of ten not respec ted . Government representa t ives warned non-indigenous 
s e t t l e r s hot to continue to s t e a l c a t t l e , but they d id not then return to 
^he Indians the c a t t l e a l ready s to len . The problem i s described by German 
miss ionar ies of the Chaco in a repor t to the German episcopal Conference 
of 1 7 D e c e m b e r l 9 ^ 

^Not inf requent ly , the aborigines are robbed of the few ca t t l e 
they possess . This i s not d i rected especia l ly agains t them, but r a the r 
a symptom of the general i n secur i ty and i l l e g a l i t y of the f ront ie r 
regions of the Chaco, however, the aborigines suffer most from th i s 
s i t u a t i o n , because they have no r i gh t s or means of l e g a l defence.^ 

"Another major problem i s tha t of land . . . " 

1 ^ Edward ^aze , in Sweden NOW, No. 1/1972, vo l . ^ (Stockholm, 1972), 
up. 40^47. 
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B̂ S. During his visi^ to ^arag^ay ^n ^une 197^, the Special Rapporteur was informed 
that, in Paraguay, e^phas^s is apparently being placed on^inoreasing efforts to 
find effective ways for the protection of land tenure by indigenous communities in 
view of past abuses in that area. ' ^ 

^9. 1^ the information provided in 1974 ^n connection with this study, the 
Government of Colombia described the present de facto situation of indigenous 
persons in this regard in the following terms: 

"Today as yesterday, indigenous persons are being exploited. Thé forms 
of exploitationhave varied as little as the customs, habits andbeliefs 
of the indigenous persons. Nonetheless, something is changing: ̂  their land. 
Under pressure from settlers, who quite often had the supports of the Church 
and the Army, the Indians have had to flee fr̂ Bm their hard-won land to new 
frontiers. At present, possession of the Indians^ land and its fruits 
benefits the settlers, who buy it at derisory prices or steal it openly. 
Others have taken refuge in far-flung forests or deserts where the landB 
has little orno value, with the long-term prospect of the arrival of 
settlers or traders and of being robbed once again of scant wealth 
wretchedly come by until now. Those who, because of special traits, do 
not give up their land to the settlers or their wealth to the traders 
are assimilated under a process that is no less cruel: their chiefs become 
their exploiters and themselves occupy the position which the white 
exploiter occupies elsewhere. 
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^ . L e g i s l a t i v e , execut ive , adminis t ra t ive ^nd j ud i c i a l measures 
ado^te^ to p ro t ec t the lawful nroner ty r i g h t s of indigenous 

persons , ^rouns or communities 

1 . In t roductory remarks 

50. before considering the measures adopted in the various countr ies , a few b r i e f 
remarks should be m^de on the s igni f icance and importance which the land has for 
indigenous popula t ions . I t must be s t r e s sed t h a t there i s a fundamental 
difference between the r e l a t i o n s h i p which indigenous peoples have with the land and 
the r e l a t i onsh ip which o ther sec to r s of the populat ion of the countries covered by 
t h i s study have. I t w i l l then be e a s i e r to understand why a l l indigenous peoples 
thron^hout the world place so much emphasis on the land and land tenure, to place 
the problems of land and land tenure in t h e i r proper perspect ive and to have some 
idea of what indig^enouspeoples th ink and fee l when land - t h e i r land - i s a t 
i s s u e . 

5 1 . I t must be noted a t the o u t s e t t h a t a l l indigenous communities have, s^d 
uphold, a complete code of r u l e s of var ious kinds which are applicable to the 
tenure and conservation of l^nd as ^n important f ac to r in t h e p r o d u c t i o n p r o c e s s , 
the foundation of family l i f e and the t e r r i t o r i a l b a s i s for the existence of t h e i r 
people as such. The whole ran^e of emotional, c u l t u r a l , s p i r i t u a l and r e l i g i o u s 
considerat ions i s p resen t where the r e l a t i o n s h i p with the land i s concerned^ 
The ora l t r a d i t i o n and customary Isw - n o t w r i t t e n , but a l ive in the hea r t s of 
indigenous peoples have l i v e d , l i v e ^nd w i l l ^o on l i v i n g so lon^ as they 
surv ive . The land forms p ^ r t of t h e i r ex i s t ence . 

52. In e^aminin^ the l e ^ a l r u l e s which are in force i n the countries covered by 
t h i s study and about which information i s a v a i l a b l e , we find tha t there are so^oe 
countr ies where no spec ia l l e g i s l a t i o n has 'been enacted to deal with indigenous 
ownership of land^ the mat ter bein^ governed s o l e l y by general r u l e s . ^o^ever, 
there are countr ies where I s ^ s ha^ve been enacted to provide, i n p ^ r t i c u l a r ^ fo r 
indigenous ownership of l^nd which i s regarded as ^indi^enous land^ or ^land 
subject to a communal re^i^eB^. 

53 . ^here there are no w r i t t e n l e ^ s l p rov i s ions t h a t ^pply spec i f i ca l ly to the 
land of ind i^enouspopu la t ions , the l e g i s l a t i o n of the countr ies in question r e f e r s 
to the r i g h t s which ^every persons , ^the i nhab i t an t s " or ^the c i t i zens" have with 
regard to the use of land. Such r i g h t s therefore apply to indigenous and 
non-indigenous populat ions a l l iée . I t ^ u s t , however, be s t ressed that they have 
a body of systematic r i g h t s which have been adopted i n u n w r i t t e n form and which 
^ovemman^s e n t i r e r e l a t i o n s h i p with the s o i l . These r i g n t s r e l a t e to farming, 
hunting, f i sh ing , ha rves t ing , herding snd o the r socio-economic a c t i v i t i e s by 
which they earn a l l ^ l n ^ , including t h e u t i l i ^ a t i o n of theproduce of the land, 
co-operation in many of the a c t i v i t i e s in ques t ion , p a r t i c i p a t i o n by family 
members in snch a c t i v i t i e s and by more oo^ple^ soc ia l groups In the dal ly l i f e 
of the community and p a r t i c i p a t i o n of such ^rouns^ famil ies and persons in the 
rna^ic and r e l i g i o u s ceremonies and b e l i e f s t h a t are common to them. 

^4 . Land tenure has i t s o r ig in s i n t h e s n c e s t r ^ l se t t lement of indigenous peoples 
in areas of what now c o n s t i t u t e s the physica l t e r r i t o r y of modem-day na t ions . 
Some of the very important f ac to r s t ha t determine the bas ic cha rac te r i s t i c s of 
land tenure a r e : ( l ) the phys ica l and chemical composition of the s o i l ; 
(2) the topography and a l t i t u d e of the a rea in question; (3) vegetation and 
animal l i f e ; (4) c l imat ic v a r i a t i o n s ; (5) kind of a c t i v i t i e s for which the land 
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i s used (type ôf crops, herds , ^ame, f i sh , f r u i t , roots and tubers fathered 
seasonal ly in each par t of the hab i t a t , e t c . ) ; (^) the various economic systems 
current ly in u se ; (7) the ru l e s governing the occupation of and succession to 
p lo t s whose use ano' usufruct can be granted; (s) the pa r t i cu l a r kind of soc ia l and 
p o l i t i c a l organizat ion adopted; and (9) the m^jor importance of r e l a t i o n s h i p s with 
the super-natura l and magicsand of r e l ig ions be l i e f s and p r a c t i c e s . 

55. The d i scovere rs^ conquerors and s e t t l e r s who invaded ers twhile purely indigenou 
t e r r i t o r y genera l ly came from a world where the concept of absolute ownership ^ 
preva i led , on the bas i s e i t h e r of the r^ les of Roman law or of those of common law, 
with t h e i r d i s t i n c t i v e c h a r a c t e r i s t i c s in other r e spec t s . That concept imprinted 
upon the possession of land marked secular iz ing and i nd iv idua l i s t i c 
c h a r a c t e r i s t i c s , ^ i t h the r e s u l t th^t I^nd was regarded as one more possessions 
or commodity^ The^l^ndo^ner had the r igh t to make use of his possession and to 
enjoy i t as he thought b e s t , to p lan t on i t such c r o p a o r t r e e s as he pleased, to^ 
build' there what he fancied, to leave i t unused for^su'ch^t^me as he saw f i t and, 
bas i ca l ly^ to s e l l i t , lease i t ^ mortgage i t or abahd'on^iti^ Nor was there any 
l imi t on the use or usufruct Dof h i s possess ion .^ ^e could f ree ly dispose of i t in 
accordance with the ^hree elemented inherent i n ' t h a t concept of ownerships' 
jus^utendi , jus fruendi and û̂ s abutendi. ^ 

5^. ^or indigenous peoples , the concept of land tenure had a v e r y d i f f e ren t 
meaning. I t belonged to Bthe community; i t was sacred; itBoould not be sold,^ 
leased or l e f t nnused i n d e f i n i t e l y . Det^eenman and the landDthere was a 
r e l a t i onsh ip of aprofoundly s p i r i t u a l and e v e n r e l i ^ i o u s na tu re . They spoke of 
mother ^a r th and i t s worship. ^or a l l those reasons i t w^s in no way poss ib le to 
regard i t as a mere possession or s t i l l l e s s as a commodity. Under the machinery 
for succession from fenera t ion to generat ion, communities, famil ies and persons 
did not acquire a r i g h t of proper ty in the p l o t of which they hadposses s ion even 
i f i t came down to them i n a d i r e c t line^from a remote ancestor . The only r i g h t s 
tha t were ava i l ab l e , and could be ^ranted^ to them by t r ad i t i on and l e ^ s l custom 
were usufruct a n d p r i o r i t y of use of the^^ncestra l p'lot^, with the consequent ^ ̂  
ob l iga t ion to make use of i t ' i n the manner r e q u i r e d b y ecology and^custom and not 
to leave i t unused i n d e f i n i t e l y . D 

57^ marked emphasis has usua l ly beenplaced on the ^communal", ^ s o c i a l i s t " and 
even ^communist" way in which indigenouspeoples managed the land in the days before 
the cu l tu ra l contact t ha t led to subjections dispossession and coloniza t ion . ^ The ^ 
p i c tu re conjured up by these terms does no t , however, r e a l l y do j u s t i c e to the ' 
complexities t h a t f o r m p a r t of a l l this.D Ownership of the land was held in ' 
common by the community as a whole and each group or sub-gro^p or family u n i t 
received only the usufruct of apple t . They had ^hat i s usually cal led an 
" individual r i ^ h t of occupancy^, whereas only a "communal r igh t of a l i ena t ion" 
ex is ted . 

58. In indigenous t e r r i t o r y , however, " p r i o r i t y " r i gh t s of various kinds were 
often recognized over ce r t a in a reas , such as r e s i den t i a l s i t e s^ fo r ce r ta in 
segments of the community^ ( t r i b e , sub-tribe,^clan)^wh'ich had been^occupied by 
t h e i r respec t ive ancestors s ince the land was f i r s t occupied; areás^ tha t had 
always been cu l t iva ted by spec i f i c groups and t h e i r ancestors; p laces for ' 
f i s h i n g s areas for hunting, capturing o r^se t t ing t r aps ; par t of a wood, a 
clump ôf t r e e s or individual t r e e s . 
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59^ Cnly groups holding such special pr ior i ty rights in these s i tes or areas had̂  
a r ight of decision over them. Not even t r iba l leaders or chiefs could take 
decisions which affected such s i tes and areas without the knowledge of the 
holders. 

ÓO. There also used to be certain lands that ^ere always regarded as common to 
everybody and in respect of which any individualized form of takeover by any 
person, whether byway of use or of usufruct, was expressly and categorically 
ruled out. 

ó l . In the l ives which these peoples led as separate ent i t ies ^i th an awareness of 
the i r existence as self-^ovemingpeoples or nations, land was an element of 
paramount importance, forming as i t did a t e r r i t o r i a l base. I t was the area 
throughout which collective authority was exercised exclusively by the people, 
who regarded i t as thei r t e r r i to ry . within i t , a l l the ancestral and traditional 
for^s of internal organisation that had grownup historical ly were fully valida 
All social , cultural and po l i t i ca l ins t i tu t ions derived from the body of 
t radi t ion inherited ^nd bui l t up by each people and were accordingly defended as 
par t of thei r territory^ they resisted any overstepping of boundaries by 
neighbouring peoples and communities and, of course, invasions from other p^rts 
of the world. 

^2. Out of sentiments of ^ t e r r i to r i a l i t y" , every t r ibe , clan, people or nation 
nsed resolutely to res i s t any invasion of i t s l^nd and^ inp^r t icul^r^ certain 
^re^s of i t that formed the nucleus of i t s s^eci^lw^y of l i f e ^nd i t s ^ o s t 
sacred spi r i tual refug^e^ I t took military defeat to strip them of thosemost 
precious lands. 

ô3D The situation that now exis ts in this r^g^rd shows'that the b^sic co^o^pts ^ 
the western one of individual ^riv^te property and the indigenous one of 
c^^onerativ^ co^^n^l ^ro^^rty ^ ^re very^uch alive in th^ ^inds^^^^d in the 
close s^otion^l att^ch^snt^ of th^ r^lev^nt ^opnl^tion sectors in^od^m^d^y 
nations. Th^ direct and indirect conflict between these t^o basic concepts 
of land ownsrshin and i t s t^nur^ and of the fundamental relationship between ^ n 
and the l^nd therefore persists^ 

^ . '^part from certains inf^^^^^t c ^ s s inwhich the ri^ht of indi^n^us persons 
to or^n i^e their land tenure ^ccórdin^ to the i r own ideas has been reco^ni^ed in a 
climate of social, po l i t ica l ^nd cultural pluralism, the process of aggression and 
of the imposition of the b s ^ c ide^s and notions of the dominant sectors on 
indigenous communities ^oes on despite the obvious and persistent efforts of those 
communities to remain faithful ^nd to ĝ ive practical effect, to thei r ownideas 
about land tenure within the content of cultural and religious considerations th^t 
^ive pride of pls^ce to land as so^ethin^ to be respected and venerated as 
^o the r^^ r th . 

^5^ I t ^ i ^ h t also be noted ths^t, precisely because of this at t i tude of respect 
and veneration and because of the technology developed on an ad hoc nasis^ the 
approach by indi^enouspopulations to the development of thei r land and i t s 
e f fec t iveuse involves at t i tudes to the exploitation of the land and i t s natural 
resources which ^re, in ecological terms, more rational and sound than those to 
he found among the non^indigenous sectors of the population of the countries 
covered by th is study. 
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ó^. As happened long ago in the c^se of agr icu l tu re and c a t t l e breeding and, 
l a t e r on, in the case of mining, indigenous land continues to be a t t r a c t i v e to and 
coveted by other sec to r s of the popula t ion ' for s imi lar reasons'. formerly, e n t i r e 
communities end connt less indigenous popula t iongroups ^ere displaced so t h a t the 
occupied land could be turned over to ag r i cu l t u r e , c a t t l e breeding and mining in 
the forms tha t ^ere then preva len t . Later on, indigenous populations were evicted 
from l e s s u t i l i s a b l e and productive areas to which they had been chased 50 years 
or more beforehand, so that new, and h i t h e r t o unu'sed'mineral and o i l depos i t s 
co^ld be explo i ted . Nowadays, ne^^ays of explo i t ing the land the the new 
mater ia ls to be extracted from i t have been discovered. 

Ó7. The invasion by the ne^ inhabi tants of land tha t was more access ib le and 
b e t t e r suited to ag r icu l tu re or ca t t l e breeding ^nd of land considered s u i t a b l e ^ 
for mining compelled indigenous populat ions, from the time of the i n i t i a l 
dispossession or l a t e r on as other areas were taken over, to withdraw to l e s s 
des i rable and l e s s productive land. This was'^ccompanie'd by ce r ta in changes 
în the ances t ra l forms of tenure , which^e're dismantled i n p a r t , reorganized 

a f te r beings r e - i n t e r p r e t e d in the l igh t of t h e i r own nat ive cu l tu ra l p a t t e r n s and 
adapted to thé new circumstances that p reva i led . moreover, the colonial system 
allowed't^o types of ownership - p r i v a t e (Western) and communal' (indigenous) - ^o 
ex i s t in a de l i c a t e balance which remained more or l e s s s table while colonia l 
subjugation l a s t e d . 

óS.^ This 'p recar ious balance eventually suffered the onslaught of the triumphant 
l i b e r a l i s e t h a t strengthened Westemiz i 'ng^ ' indiv i^ual i s t ic and secu la r i s ing 
tendencies as t he ' va r ious countries re levant to thi 's^study entered upon the 
period of independence . ' ' InLatin'Amer'ica,' the laws of disentailment of property^ 
kno^n as "mortmaiñ^^applléd'^hot only to monasteries, convents and o ther 
e cc l e s i a s t i c a l corporation's, but a l so , ih 'express terms, to indigenous D 
communities,^although'their mainpurpose 'was ' to separate c i v i l i a n and rel'i^ious^ 
p o w e r s ' ^ y b r e ^ ' ^ ^ u p ' the colonial churches system of land ownership.^ S i m i l a r " 
phéno^eñaoccurred i n other p a r t s of^the'world. 

9̂D ^ne a t tack on indigenous commun^l'^tehure enabled individual t i t l e ' to 
community land to be^recognized on th'e^bas^sof^ concepts of p r iva t e ownership i n ^ 
areas d i r e c t l y subject to the control of the a u t h o r i t i e s and such t i t l e assumed 
more pronounced fea tures in the areas affected by i t as the soc ia l and p o l i t i c a l 
i n s t i t u t i o n s of the néwS^tates ^ere ' s t rengthened. The indigenous land which was 
brokenup In t h i s way and which bé^csme'aO'^m^odity very soon f e l l in to fore ign 
hands, p a r t i c u l a r l y those of th'e^ large non-indigenous landowners, who thus ' ' 
divested the indigenous communities óf^'thé^r t e r r i t o r i a l ^bàse. 

70. I t i s worth repeat ing tha t not a l l communities suffered from t h i s a t t a ck i n 
the same way and with the seme in t ens i t y . Those tha t were f a i r l y i so la t ed 
managed to r e t a i n t h e i r communal land and to give the impression of d iv id ing i t 
up to the s a t i s f a c t i o n of the au thor i t i e s while i n t e r n a l l y keeping the 
ancestra l forms of tenure v i r t u a l l y i n t a c t . 

71 . ^or indigenous popula t ions , land, today as yesterday, i s a constant and 
i n s i s t e n t reminder of t h e i r ancestors , of t h e i r heroic deeds and of the f e a t s of 
the t r i b e , c lan, people or na t ion . Oral , r i t u a l and ceremonial chronicles 
have perpetuated a whole se t of t r ad i t i ons tha t are associated with each and 
every p^r t of t h e i r l and . The names of d i s t i n c t i v e natura l fea tures a re l inked 
to t r i b a l e x p l o i t s , t h e i r s t ruggles and t h e i r v i c t o r i e s , sacred places and 
ancestra l bu r i a l grounds. This i s why not j u s t "any land" i s accepted. There 
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is a special attachment to a certain ancestral area that involves a combination 
of aesthetic appreciation, socio—cultural sympathy and deep-seated spiritual and 
religious feeling. 

72. The religion of indigenous peoples» their culture, self-esteem and respect 

are today also based, largely on a continuing and sacred relationship with 

ancestral land, certain specific areas of, which must remain undisturbed.. The 

sacred plants they use in their religious rites and ceremonies and the. curative 

plants they apply in their medicinal practices grow on that land and have to be 

picked carefully at given times. 

73" These factors help to explain why, today as yesterday, the attachment of 
indigenous peoples to their land knows no bounds and is very different from the 
concept of land as a commodity in terms of the.real or potential benefits it may 
yield. Today as yesterday, land is part of the existence, as indigenous persons, 
of these populations and serves as the basis for their entire physical and spiritual 
environment. It is land that defines the group (clan, tribe, people or nation), 
its culture, its way of life, its life style, its cultural and religious 
ceremonies, its problems of survival and its relationships of all kinds within the 
community and with other groups and, above all, its own identity. Land is 
synonymous with the very life of indigenous populations. 

74« zhe preservation of this cultural and spiritual relationship with the land. 
and the recovery of sacred land which has Ъееп lost and is in the possession of. 
others is of deep spiritual significance. The expropriation, erosion, pillage $ 
improper usa and abuse of, and the damage inflicted on, indigenous land are 
tantamount to destroying the cultural•and spiritual legacy of indigenous 
populations» Forcing them to hand over such land is tantamount to allowing them. 
to be exterminated. In a word, it is etbnociâe. - This is why, today as alwaysy 
indigenous land cannot and must not be regarded in purely economic and financial 
terms with its importance based on the capacity it has to yield mineral ¡> oil and 
other resources in marketable quantities and forma. For indigenous populations, 
it must be said.-once again, the relationship with the land is still, over and 
above all..else, a profoundly emotional and spiritual relationship of deep 
significance.' 

75. In the light of all this, it is now necessary to examine the information 
available on measures and action to foster and promote respect for indigenous 
customs regarding the attribution of the use of land and to prevent the abuse of . 
these rules by non-indigenous peoples from adversely affecting the effective 
access of indigenous peoples to their land and its resources. 
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2. Steps taken t o : ( l ) guarantee respect for and pro tec t ion of the 
procedures e s t a b l i s h e d b y l n d i g e n o u s custom for the^ t ransmission 

, bymembers of the indigenous communities of the r i gh t of l and ,use ; 
(2) present advantage being taken of such customs or of lack of 
unders tandin^of non-indigenous laws and regu la t ions to obta in the 
ownership of. or o ther r i^h^s to the u^e of. lands belonging to 
the indigenous populat ions or lawfully u s e d b y them. 

7^. The information ava i lab le presents few da ta on measures of general app l i ca t i on . 
There a re , however, enactments r e f e r r i ng to spec i f ic land areas and spec i f i c 
indigenous communities i n severa l count r ies . In some cases there are enactments 
or measures that have been intended for use as a k i n d of model to be adjusted to 
f i t other s imi lar circumstances^ 

77. The Government of Chile has outl ined the development of o f f i c i a l p o l i c i e s 
in th i s respect giving information on previously e x i s t i n g s i t u á t i o n s and on the 
provisions cur ren t ly applicable, i n t h i s m a ' t t e r . Other sources , inc luding 
information providedby^apuche organizations, , i n t e r p r e t the meaningand e f f ec t s 
of the same provisions d i f f e r e n t l y . 

78. ^ I t should be noted tha t the provisions enacted over the years revea l an 
apparent general trend towards the d iv is ion of communal land and the g r a n t i n g o f 
individual t i t l e deeds to the members of indigenous communities^ The exception 
i s ActNo. 17.^729 of 2^ September 1972, which, according to the Government, was 
designed to "keep the indigenous communities undivided". 

79D ^ e Government a lso s t a t e s t h a t Act.No. 17.729 (1972) incorporates "some. 
i n t e r e s t i n g i n n o v a t i o n s , such as the basic pr inc ip le of a l l o c a t i n g l a n d s o l e l y to 
members of the community who both l ive and work on the r e se rva t ion , to the ^ 
exclus ionof the r e s t , who are c l a s s i f i ed as absent . A d e c l a r a t i o n of "absences 
i s made by the I n s t i t u t e and involves the cance l l a t ion of the community r i g h t s of 
any persons who leave the r e s e r v a t i o n a n d l i ve or work outs ide i t . 

"The Act dispensed with the Departmental Indian Courts, t r a n s f e r r i n g a n y 
cases t ha t arose between them o rbe tween ind ig^nous persons and o ther p e r s o n s , . . ^ 
tc the ordinary courts of l a w f o r hearing and se t t lement ; the l a t t e r have the 
t a s k o f receiving claims and simply t rans fe r the case to the IndigenousDevelopment 
I n s t i t u t e , which then rece ives the evidence, e s t ab l i shes the fac t s on the spot and 
br ie fs the court tha t i s to ru l e i n the matter ." 

80. The Government s t a t e s t h a t t h e D i r e c t o r a t e for Indigenous Affairs^(DASIN) 
was set upbyLaw-rankingDecree No. 5 ^ o f l ^ ^ a r c h 1953, ^nder t h e ^ i n i s t r y of 
Lands and Settlement, with a view to promoting the d iv i s ion of the communities, 
the l i q u i d a t i o n o f debts and the sett lement of indigenous persons i n accordance 
with Supreme Decree No. 4 . Ш of 1931^ 'to organiz ing indigenous communities; 
to determining the l e g a l s t a t u s of indigenous famil ies and t h e i r r i g h t s of ,. 
succession; to supervis ing the farming of reservat ions and small-holdings r e s u l t i n g 
from the div is ion of communities; and to f o s t e r i n g and co-ordinat ing the a c t i v i t i e s 
of various State bodies and pr ivate individuals also concerned with t h i s p a r t of 
the nat ion. 

B.̂ 'The ear ly years were spent i n o r g a n i z i n g i t s functions a n d ' r e v i s i n g leasehold 
agreements, p a r t i c u l a r l y those r e l a t i n g to f o r e s t r y ; approving or d i sa l lowing 
divisions of communities d e c i d e d b y the Indian c o u r t s ; secur ing the establ ishment 
of.schools i n indigenous a r e a s ; and makingloans avai lable through the S t a t e Dank 
andmedical and h e a l t h care through the re levant m i n i s t r i e s . 
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"The second phase beganwith Act No. 14.511, which revised a l l existing 
legis la t ion on indigenous persons and in general, was modelled.on a Supreme 
Decree No. 4.111 of 1931, except that i t simplified and streamlined procedures. 
Five Indian courts sat i n^ i c to r i a^ Temuco, Imperial, ^itruiquénandLaUnion and 
managed to solve many of the problems involved in the rest i tut ion of indigenous 
lands. 

"Article 00 of Act No. 14.511 provided that , when a res t i tu t ionorder hadbeen 
made, an occupier who los t his case could apply through the relevant Departmental 
Indian Court for the expropriation of any land whichhe hadbeen ordered to return 
within a period of 30 days from the date of execution, provided, of course, that 
he had made substantial repairs or improvements on the land which was the subject 
of the res t i tu t ion (a r t ic les 73 ^n^ 74). In v i r tua l ly a l l cases, the los ingpar t ies 
invoked this r ight , which was conferredby a r t i c l e ^8. 

"Such expropriations had to be reported onby theDirectorate for Indigenous 
Affairs (DASIN), whichwas thus able to mitigate some of the harshness so as to 
help those who had actual ly worked the land andmade the improvements referred to 
in a r t i c le 74 cf the Act. Unfortunately, th i s also cancelled out many of the^ 
resul ts achievedby means of res t i tu t ion orders, although, in a l l fa imess,^i t 
must be added that such expropriations always involvedvery small areas of land. 

^UnderDASI^s supervisions the lawyers.actingonbehalf of indigenous persons 
worked eff icient ly and were subject to s t r i c t control; they were required to 
submit quarterly reports onboth thei r contested and uncontested cases, on reports 
prepared, contracts drafted, etc . The fact that they were allowed to exercise thei r 
profession freely (a r t i c le ^) meant that there were efficient professional people, 
qualified to deal witn the various si tuations that arose between indigenous persons 
and other indigenous persons or private individuals andbefore the ordinary courts 
of law. 

"part icular a t tent ion shouldbe drawn to the work carried outby the surveyors 
of theDirectorate for Indigenous Affairs who were appointedby the Departmental 
Indian Courts and who, in 10 years, succeeded i n e s t a b l i s h i n g a l a r g e number of 
plots with t i t l e s of ownershipwhere communal landhadbeenunlawfully occupied 
by private individuals. There was thus a l a r g e number of court-orderedresti tutions, 
despite the expropriations pronounced in favour of occupiers who had lost thei r 
cases. 

"The work carried out by the Departmental Indian Courts, the defence lawyers 
and the surveyors made i t possible to reduce to aminimum the amount of land to 
be returned to the communities; what were usually involved were very small plots 
(betweenone-quarter of ahec ta re and lOhectares , approximately).^ 

81 . The Government reports on subsequent events and assesses the work of the 
previous Government in the following terms: 

^The l a s t phase of DASIN ŝ workbeganwiththe advent of the Government 
of popular Unity, whichcompletely poli t icized DASIN. Alargenumberof new 
employees were hired solely on the basis of their pol i t ical affiliations and 
without regard to theirknowledge and efficiency. TheDirectorate^s 
watchword was the recovery of land for indigenous peoples by any means. The 
so-called ^Commissions for the Restitution of Indigenous Lands^ were set up. 
and, more often t hanno t , entrusted with the t a skof justifying ^takeovers^ 
stagedby po l i t i ca l officials and of forcing the expropriationof land on the 
pretext of solving the social problems thus occasioned. The expropriations 
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which took place through the Commissions did not, however, t r ans fe r the land 
to indigenous peoples l ega l ly ; and, even when attempts were made to include 
many of them in the se t t lements , the system was not very successful . Indigenous 
persons wanted to own land ind iv idua l ly or onbeha l f of t h e i r indigenous 
communities, a wish that i t was not possible to meet. 

^The r e su l t of a l l t h i s was amore or l e s s chaotic l ega l s i t u a t i o n tha t 
w i l l take time and work to disentangle . At present , lands tha t were ^taken 
over^ are being returned and the notorious ^fence removals^ are being 
exposed^ 

"One of the goals pursued a t the time was the p o l i t i c a l organisat ion of 
indigenous communities as soc i e t i e s or federa t ions , which were encouraged to^ 
make a l l k i n d s of claims.and ^sed as a spearhead against the es tab l i shed 
order with a view to making accusations against o f f i c i a l s who were regarded 
as ^react ionar ies^. 

^eanwh^le, the j u d i c i a l i n s t i t u t i o n s became immobilized, as did the 
l i qu ida t ion of undivided communities, meetings of o f f i c i a l s followed one 
upon the other , with a r e su l t an t sharp drop inwork output. Only i n the case 
of the granting of fel lowships, the establishment of student hos te l s and 
educational allowances was there any s igni f icant i nc rease . " 

. The Government s t a t e s , w i t h r e g a r d to the content of Act No. 17.729 ^nd the 
aims of the previous Government by which i t was issued: 

" I t was promulgated and published on 2^ September 1972. I t s prime 
object ive was to in t eg ra t e indigenous persons in to socie ty as a whole by 
assur ing thembroad pa r t i c ipa t ion i n d i s c u s s i o n a n d decision-making, but i t 
proved so unwieldy tha t i t has been v i r t u a l l y impossible to implement; 
furthermore, i t makes constant reference to i t s regula t ions , which have not 
beenenac ted . 

^In general , i t maintains the prohibi t ions on encumbering and a l i e n a t i n g 
indigenous lands provided for i n e a r l i e r laws. The d iv is ion of indigenous 
communities i s l ikewise permitted, but only when an absolute majority of the 
members of the community who l i v e and work on the reserva t ion so request 
or when the IndigenousDevelopment I n s t i t u t e gives i t s approval. This and 
the cumbersome procedure to which divis ions are subject , made them impossible 
i n p rac t i ce , ^hat the previous Government r e a l l y wanted was to keep these 
communities undivided so i t could use them as a tool in the s o c i a l i z a t i o n 
of Chilean farming. 

S2. As to measures for guaran tee ingrespec t for and the p r o t e c t i o n o f the 
procedures established by indigenous custom for the t ransfer of the r igh t of 
members of the commnnity.to use the land, the Government s t a t ed (1975) t h a t the ^ 
l e g i s l a t i o n per ta in ing to land tenure and indigenous property has protected the 
ownership, use and usufruct of such land'oy the indigenous populations which 
occupied i t ever since t i t l e was granted to them and even e a r l i e r . 

'̂Act No. I7.729 Act No. I 4 . 5 I I and e a r l i e r Acts prohibited the sale and 
a l i ena t i on of the lands of indigenous communities. The same Acts s t i p u l a t e d t h a t 
the^.use.andBusufruct of such lands shouldbelong to the owners, i . e . , the indigenous 
populat ions^ 

"I t should also be noted tha t each family in the community group l i ve s on a 
p a r t i c u l a r plot of land and works i t for i t s own benef i t , to the exclusion of the 
use and usufruct to which any other member of the community may lay claim. 
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^Accordingly, once the usufruct of a piece of community landby the head of a 
family has been more or less established, two situations may arise. The f i r s t i s 
that the head^of the family proceeds dur inghis lifetime to divide the right of 
usufruct amonghis children, moreover, i t i s t radit ional for children, when they 
marry, to ask thei r parent for plots of land which they may use to support 
themselves and the i r own family. This i s seen as an obligation which, in most 
cases, the father accepts. 

"The second si tuation that arises i s that, upon the f a the r s death, the family^s 
r ight of usufruct so far as land i s concerned can be divided only among those 
children who personally occupy and l^ve on the land. If there are none, the 
right of usufruct of the land devolves upon the community. In this way, the existing 
de facto si tuation as regards the family^s right of usufruct, as wanted and desired 
by the head of family, i s perpetuated after he has gone. 

^It may therefore be said that the Act sought to legalize th is de facto 
si tuation, which i s perpetuated by the custom of indigenous populations. In a l l 
the background material which the Indigenous Development Inst i tute has to provide 
the courts in order to se t t l e matters whicharise between them and which concern 
indigenous land, the existing de facto s i tua t ionwi th regard to rights of usufruct, 
the extent and scope thereof, kinship ahd the origin of the occupationof indigenous 
land, e t c . , i s of fundamental importance. 

1^ ^hort, a l l this means that the Act gives positive ^ndor^eme^t to i^dig^no^s 
custom where transfer of the r ight to use the land i s concerned and regularises 
the de facto si tuation as desired and wantedby the holder of the right of usufruct 
with absolute respect for his wishes." 

83. There are several legal ly recogni^edmeans of preventing non-indigenous persons 
from obtaining the use, usufruct and ownership of indigenous lands or lands belonging 
to indigenous populations. 

"It has alreadybeen stated that non-indigenous persons cannot acquire such land. 
Act No. I7.729 prevents indigenous persons f rom'se l l ing the i r l and . I t also prevents 
the use of indigenous lands and the i r usufruct by non-indigenous persons. 

"In any event. Act No. 17.729 st ipulates that a l l questions involving the 
administration, exploitation, use and usufruct of indigenous lands shall be settled 
by the ordinary courts on the basis of a report from the Indigenous Development 
Ins t i tu t e . This protectionist approach for the benefit of indigenous populations 
rules o^t the possibi l i ty that other non-indigenous persons maybe able to take 
advantage of customs or lack of understandingof the laws and regulations to obtain 
ownership of and other r ights over indigenous lands. 

^The Act also provides, to the same end, that a l l acts, contracts or measures ^ 
entered into by indigenous persons with regard to their lands must be authorized 
by the IndigenousDevelopment I n s t i t u t e . 

84. See paragraph 29 supra. 

85. The Government of Finland s ta tes that there are no special provisions t o b e 
applied solely to the Lapps in respect of measures to protect their lawful property, 
to guarantee respect for and protection of Lappish customs andmeans for the transfer 
of thei r r ights to land use. The Government adds that "the services of central and 
local authorities are available to the Lapp population for the prevention of any 
abuses against them. A general legal a idserv ice i s available to a l l , including the 
Lapps." 
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8^. The Government of Denmark s t a t e s tha t the Danish Folket ing (par l iament ) , i n i t s 
I978-I979 sess ion , passed two acts of importance to the r i gh t s of the r e s iden t 
Greenlandic population i n regard to non-renewable resources , v i ^ . , f i r s t l y the 
Greenland Rome Rule Act, No. 577 of 29November 1978, andsecondly , the mineral Raw 
^ a t e r i a l s i n G r e e n l a n d ActNo. 585 of 29November 1978. 

"The Greenland Rome Rule Act, i n s e c t i o n s , provides as follows: 

(1) The res iden t population of Greenland has bas ic r i gh t s to the n a t u r a l 
resources of Greenland. 

(2) With a view to e n s u r i n g p r o t e c t i o n of the r igh t s of the r e s iden t 
population i n regard to nonrenewable resources , and to ensuring p ro t ec t ion of 
the j o i n t na t iona l i n t e r e s t s i t sha l l be l a i d down l e g i s l a t i v e l y tha t any 
i n i t i a l search, and.any explorat ion and exp lo i t a t ion of the said resources s h a l l 
be subject to an agreement between the Government and the Rome R^le Adminis t ra t ion . 

(3) I^rior to any agreement i n pursuance of subsection (2) above being 
concluded, any member of the Landsstyre may demand that the matter be r e fe r r ed 
to the Landsting (Farl iament) , whichmay decide tha t the Landsstyre s h a l l not 
co-operate i n regard to the conclusion of an agreement of the tenor concerned." 

The p r o v i s i o n i n subsection ( l ) has the charac te r of a p o l i t i c a l dec l a r a t i on 
of p r inc ip l e s . 

The bas i s for the provision i s a recogni t ion tha t the res iden t populat ion of 
Greenland has bas ic r i g h t s i n regard to na tu ra l resources , which leads to a 
formulation of c e r t a i n p o l i t i c a l and moral claims which should be respected. These 
claims o r i g i n a t e , i n p a r t i c u l a r , from a sentiment of the interdependence of the 
population and the land i n w h i c h i t has b e e n l i v i n g f o r cen tu r i e s . This i n t e r 
dependence n a t u r a l l y leads to claims for c e r t a i n r i g h t s wh icha re not cove redby the 
t r a d i t i o n a l l e g a l l i n g u i s t i c usage, and which, consequently, are not absolute i n 
a lega l sense . 

The r i g h t s t o b e t a k e n i n t o regard, as f a r asnon-renewable resources (raw 
materials) are concerned, are the fo l lowing:-

(1) the r i g h t of decis ive influence i n r e g a r d to r a w m a t e r i a l s , and p a r t i c u l a r l y 
on the contents of raw mater ia l p o l i c i e s , and on the r a t e of development. 

(2) the r i g h t to ensure tha t any detr imental ef fec ts on the physical and s o c i a l 
environment are countered, i n such amanner t ha t Greenland^ t r a d i t i o n a l t r a d e s , 
culture and way of l i f e are protected. 

(3) the r i g h t to make a prof i t from any raw mater ia l ex t rac t ion , with a view 
to c rea t ing a f inanc ia l ba s i s for improvement of the condit ions of l i f e , a lso on 
a long-term b a s i s . 

These r i g h t s should, moreover, be seen i n r e l a t i o n to the c o n s t i t u t i o n a l 
arrangement des i red for the realm as such and for the population, which i s accepted 
b y b o t h Denmark and Greenland. 

87. According to the Government, to protect these r i gh t s and to protect the j o i n t 
nat ional i n t e r e s t s of the realm, the ru les r e l a t i n g to r awmate r i a l s are based on 
the following p r i n c i p l e s : 

tha t Greenland andDenmark sha l l rank equal i n regard to laying down the guide l ines 
for developments i n regard to raw mater ia ls i n Greenland, and to adoption of 
concrete decis ions tha t are decisive for the course of events (the p r inc ip l e 
of equal s t a t u s ) . 
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that in consequence of the principle of equal status, a joint decision=makln¿,. 
competence should be established for the Central Authorities and the Home Rule-
Administration in regard to the essential decisions concerning raw materials, 
in such a canner that the Central Authorities as well as the Home Rule 
Administration shall have the possibility of opposing any course Of action or 
any concrete decision which might be considered unacceptable by the party 
concerned (mutual right of veto); 

thr.t practical co-operation should be established between the political authorities 
and the administrative and technical capacity, аз required for the purposes of 
control by the public authorities in the field of raw materials; and that the 
Коше Rule Administration shall be ensured access to the expert advisers in the 
decision-making proceas to the same extent as the Central Authorities. 

The principle of equal statua and the joint decision-making competence are set 
out in subsection (2) which provides for legislation to the effect that any initial 
search, and any exploration and exploitation of natural nonrenewable resources" 
shall be subject to.an agreement between the Government and the Home Rule 
Administration. The other principles of the rules relating to raw materials, Ilk® 
the details ef the joint decision-making competence, and rules relating to the 
distribution of public income from the raw materials of mineral origin, are laid 
down in the Mineral Raw Materials in Greenland Act, Corresponding principles will• 
also have to b« included in legislation, if any, concerning other non-renewable 
resources, 

The provision•in subsection (3) implies that the question of the use, or 
otherwise, of the right of veto on the part of Greenland,•is subjest to decision by 
ths Laridsting» if only one member of- the Landsstyre aight so desire» 

S3. In connection with the legislative measures adopted in Brasil to protect the 
lawful property rights of indigenous persons, groupa or communities, the Indian 
Statut3

r
 Act No. 6001 contains several provisions regarding the land righta of the 

estiva copulations of Brazil. They are contained particularly in articles 17 to • 
>S. 39 to 4¿ and 60 to 65. In general„ Act Ho. 6001 provides ; 

"Art. 2* It la the duty of the Union, the states and'the municipalities, 
(gunicipioa), as well as the agencies of the respective Indirect-
adminictrations, within the limits of their competence, for protection of ths 
native communities and preservation of their righta, to: 

n ... 

"V. Guarantee the Indiana the right to remain, if they so wish, 
permanently in their habitat and provide them with resources there for their 
developaent and progress. 

"... 

"IX. Guarantee the Indians and native communities, in the terms of the 
Constitution, permanent possession of the land they inhabit, recognizing 
their right to exclusive usufruct of the natural wealth and all the 
utilities existing on.that land." 
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^Art. 2^. recognition of ^he right o^ the Indians and tribal groups to 
permanent ^ossession^of the land they inhabits in the terms of article 1 ^ 
of the federal Constitution-shallbe independent of the delimitation thereof 
and shall be assured by the federal agency of assistance to forestDdwellers, 
taking into account the current situation and the historic consensus of 
ooinion on the length of time they have been occuoied^ without detriment to 
the appropriate measures that the ^o^ers of the ^e^ublic may take in the 
case of omission or error of the said agency.^ 

o^. further to the provisions contained in articles 4 ^ 1 ^ ̂ nd 1 ^ of the federal 
Constitutions quoted in paragraph ^ above^ ^ ^ ^o^ ̂ 001 declares: 

^ On recognition of rights: 

particle 22 ^ 

^8ole paragraph. Land occupied by Indians in the terms of this 
article is the inalienable property of the ^nion.^Articles 4, Item 1^, 

. and l ^ o f the federal Constitution^., 

(ii^ On thepossibility of intervention: 

^Art. 2C. ^ceptionally and for any of the motives hereinafter 
enumerated, the bunion can intervene if there is no alternative solution, 
in a native area, said measure to be determined by decree of the 
president of the ^enublic. 

^ 1. Intervention may be decreed: 

^-a^ ^o put an end to fighting between tribal-groups. 

^b^ lo combat serious outbreaks of epidemics that may lead to 
e^terminationof the native community or any disease that may endanger 
the integrity óf^théBfórestDdwellers or tribal group. 

^c^ ^or the sake of national security. 

^d^ ^o carry out public ^orks of interest to national 
development. 

^^e^ lo repress widespread disorder or pillaging. 

^f^, lo ^ork valuable subsoil deposits of outstanding interest 
for'natiohal^security and development. 

^ 2. Intervention shall be effected in the conditions stipulated 
in the.decree and always by persuasive methods and, therefrom^ 
according to the gravity of the situations one or more of the following 
measures may results 

^a^ restraint of hostilities^ avoiding the use of force against 
the Indians. 

^b,^ temporary transfer of tribal ^rouos,from one, area to another. 

^c^ removal of tribal grouos from one area to another. 
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^ ^. Ihe removal of a tribal grouo shall only be resorted to -
when it is cuite impossible or inadvisable to allow it to remain in 
the.area under intervention, in ^hich case the native community^ on 
removals shall be assigned an area equivalent to the former one, 
ecological conditions included. 

^ê 4. Ih^ native community so removed shall be integrally 
compensated for any loss or damage arising from the removal. 

^ê ^. Ihe act of intervention shall be supported by direct 
assistance from the federal agency entrusted with tutelage of the 
Indiana ^ 

^0. Act ^o. ̂ 0^1 contains several previsions intended for the defence of native 
land: 

^Art. ^4. ^he federal agency of assistance to the Indian can call on 
the Armed and Auxiliary forces and-on the federal police to co-operate in 
assuming the protection of th^ land occupied by the Indians and by the 
native communities. 

^Art. ^ . without affecting theprovisions of the p^e^^din^^^ticle, 
it is the duty of the^nion to take suitable administrative measures or 
propose, by theBintcr^^d^.ary of the federal Police prosecutor, adecúate 
judicial measures to protect the forestDdw^llcrs^ possession of the land 
they live on. 

^ole paragraphs ^hen the judicial measures provided in this article 
are proposed.by ^he federal essistanc^ agency, or against it, the ̂ nion 
shall be an active or passive party to the suit. 

Âr.t. ̂ 8. ^ativeland is not liable to take-over ŝĉ uatterŝ  rights^ 
and cannot be expropriated except as provided in Article 2 0 ^ 

91. several for^s of attribution of land ^e.g. "occupied land^^ ^reser^ed areas^ 
and ^land of native ownerships have been foreseen in article 17 of Act ^o. ̂ COl, 
which reads: 

native land is held to be: 

^1. ^he land occupied or inhabited by the forestDdwellers referred 
^ to in Articles 4, Item 1^, and 1 ^ c^ the Constitution. 

^11. Ihe reserved areas dealt with in Chapter III of thislitle. 

^III. Ihe land belonging to native or forestDd^eller communities.^ 

C2. As regards occupied land^ Act ^o. ̂ 001 provides: 

DArt. 17. native land is held to be: 

^1. ^he land occupied or inhabited by th^ forestDdwellers referred 
to^in Articles 4^ Item Î B̂  and 1^8 o^ the Constitution. 

0^0 



L/c:i.^/6ub.2/l;B;/2l/Aaa.4 
page 41 

"Art. 22r Indians and forest-dwellers are fully entitled to permanent 
possession of the land they live onanù to exclusive usufruct of the natural 
wealth and all the utilities existing on that land. ' 

"Sole paragraph. Land occupied by Indians in the terms of this article 
is the inalienable property of the Union (Articles 4, Item IV, and 198-of 
the Federal Constitution). 

".Art,, 25., Possession oy ths Indian or forest-dweller is held to mean 
effective'occupation of trie land he holds in accordance with tribal usages, 
customs and traditions ar.c on which he lives or carries on an activity that 
is ir.dispensab.Le for subsistence or economically useful. 

"Art. 24- % e usufruct a.ssured to Indians or forest-dwellers comprises 
the right to possess, use ana receive tne natural wealth and all the 
utilities existing on land occupied by them, and likewise the product of 
economic exploitation of said natural wealth and utilities. 

'"§ 1. Usufruct which covers accessories and additions thereto, 
includes the use of th.? springs and waters comprised in the stretches of 
inland waterways within the boundaries of occupied.land. 

....... "§ 2, The' Indian is guaranteed the right to hunt and fish in the areas 
occupied, by him, any police measures that may' possibly have to be applied 
being carried out persuasively., 

93. As,concerns "reserved areas". Act No. 6001 provides: 

"Art.I?. Native land Is held to" h¿: 

; . • " " • . . . 

"II„ The reserved areas dealt with in Chapter ITT of this Title. 

"Art. 26. The Union may establish, in any part of the national 
territory, areas set aside for possession and occupation by the Indians, 
where they can live and obtain means of subsistence, with a right to the 
usufruct of the natural wealth and goods existing therein, and due respect 
for the legal restrictions applicable. 

... "Sole paragraph» The areas reserved as prescribed in this article are 
hot to be confused with those in immemorial possession of the native tribes, 
and may be organized in one of the following forms: 

"(a) Indian reserve, 

"(b) Indian park, 

"(c) Indian farming settlement* 

"(d) Indian federal territory, 
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"Art. 27. An Indian reserve is an area intended to serve as the habitat 
of a native group, with sufficient means for the subsistence thereof. 

"Art. 28. An Indian park is an area contained within land in the 
possession of Indians, whose degree of integration is sufficient, to allow of 
economic, educational ¡and sanitary assistance being supplied to them by the 
agencies of the Union, wherein the flora, fauna and natural scenery of the 
region are to be preserved. 

"§ 1. In the administration of the parks, the freedom, usages, customs 
and traditions of the Indians shall be respected. 

S 2. The police measures necessary to keep order and preserve the 
existing natural • wealth in the area of the park must be taken with ..the use 
of persuasive means and in accordance with the interests of the Indiana 
living there. 

"3 3. The subdivision of land in the Indian parka shall comply with 
the tribal regime, of property, usages: and customs, and likewise with the 
national norms of administration, which must be adapted to the interests of 
the native communities. 

"Art. 29. An Indian farming settlement is an area intended far егчэр 
and livestock farming, administered by the Indian assistance agency, where 
acculturated tribes and members of the national community live together. 

"Art. 30° An Indian federal territory is an administrative unit 
subordinated to the Union, instituted in a region where at least one.third 
of the population is made up of Indians. 

"Art. 31. The provisions of this Chapter shall be applied, wherever 

fit, to the .areas in which possession arises from application of Article 198 

of the Federal Constitution." 

94. As to "land of native ownership", Act No. 6001 provides 

"Art. 17. Native land is held to be: 

"III. The land belonging to native or forest-dweller communities. 

-.'• • "Art. 32. The Indian or the native community, as the case may be, . 
shall have full ownership of land obtained by any of the means of acquiring 
property in the terms of civil legislation. 

"Art. 33- The Indian, whether integrated or not, who occupies a plot 
of land of less than 50 hectares (123.6 acres) as his own for 10 consecutive 
years shall acquire full ownership thereof. 
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"Sole paragraph. The pr^vi^ions of this article do not apply to land 
of Union domain occupied by tribal groups, the reserved area referred to in 
this Law, or land which is the collective property of the tribal group." 

9^. Commenting on what are seen as internal contradictions in FUNAI^s action and 
in the Indian Statute regarding the indigenous peoples^ control over their land, 
it has been written: 

"The initial and fundamental contradiction is that FUNAI is an 
organization within the ministry of the Interior and thus dependent on the 
ministry for its budget and subordinate to its policy decisions. As the 
interests of the large privée and government economic groups currently 
conducting the activity known as development are protected by the ministry 
and clash with the interests of the Indians whose territories fall within 
the ambit of this development, ^t is clear that the interests of the Indians 
have no real representative. At best FUNAI could try to influence the 
^inistry^s policy in the Indians^ favour, and at worst it promoted the 
^inistry^s policy for the Indians^ de^riment^ At present, FU^AI seems to 
be running a middle course, complying with the development offensive, and 
attempting to mop up the mess afterwards. 

"The second contradiction is found within the Statute of the Indian 
itself. Articles2 (v), 17and22, which refer to articled 4^ ivand!98 
of the Brazilian Constitution, guarantee to the Indians the ^permanent 
possession of the lands ^hey inhabits, and article 2^ states: 

^The recognitionof the right of the Indians and tribal groups 
to the permanent possession of the lands they inhabit, under the 
provisionsof article 198 of the Federal Constitutions will be 
independent of their demarcation, and will be assured by the 
federal organ of assistance to the Indian, according to the 
contemporary situation and historical consensus with respect to 
the antiquity of the occupation ... 

"8ut, inthe precedingarticle 20, we find provisionmade for the 
complete violation of these rights: under any one of six stipulated 
conditions, Indians or tribal groups can be removed, temporarily, or 
transferred permanently, to any other area. 

"The six conditions are: 

(a) To terminate warring between tribal groups. 

(b) To combat serious epidemics, which could lead to the 
extermination of the indigenous community, or any evil which threatens 
the integrity of the Indian or tribal group. 

(c) To impose national security^ 

(d) To realise public works which are of interest to national 
development.. 

(e) To repress disorder on a large scale. 

(f) To exploit the riches of the subsoil of relevant interest to 
national security and development. 
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"The third contradiction has to do with the use of natural resources 
on the Indians^ ^inviolables territory. Article 2 (ix) and article 22 
guarantee the Indian permanent possession and' ̂ exclusive usufruct of the 
natural riches and all the utilities^ in the territories they inhabit. 
Article 18 prohibits leading of Indian land and of any juridical 
negotiation which restricts the full exercise of direct possession by the 
indigenous community or the Indians^ of that land. Article 28, 
paragraph 1, prohibits to anyone alien to the indigenous community ^the 
practice of hunting, fishing or collection of fruits, similarly any 
agricultural or ranching activity or extractivist activity^, finally, 
article 24 states: 

^The usufruct assured to the Indians comprehends the right to the 
possession, use and perception of the natural resources and all the 

futilities existent in the lands occupied^ and also to the product 
of the economic exploitation of those natural resources and 
utilities^ 

"however, these provisions too are completely undermined by several 
articles in Title IV concerning the Indigenous patrimony, which consists 
of the tribal lands and their natural resources and utilities referred to 
above. Article 4^ places the administration of the Indigenous patrimony 
in the hands of^U^AI, and article 43 gives F^NAIcontrol over the 
application of the renda indígena, the product of the economic 
exploitation of the indigenous patrimony referred to in article 24 above. 

"The ^C^I inparticular is guilty of illegally leasing the Indian 
reserve lands as in the cases of thé ^ara^á in the Ilha de ^ananal and 
the ^adieu in ^ato (̂ rosŝ  of large-scale e^ploitationof ^ood^ es^éciail^ 
in the ^aingangreserves in the^south, and of thedisgraceful furnishing 
of ^negative certificates^ to economic groups enabling the^ to invade and 
exploit Indian lands such as in the cases of the^ambik^ara land in the 
Cuapore Valley, and the ^úlina land in the Territory of Acre D^to name 
but a few. The findings of the CPI of the Indian (cited several times in 
this paper) report some 36 agricultural projects established in 
Indigenousareas, and run with funds from PI^ or ^OO^C^, which was created 
in 1976 within FUNAI in order to ^regulate the application of funds from 
the renda indígena for the utilization of the natural resources existent 
in the reserves^. 

"Apart ^rom exploiting the riches of Indians^ lands for ends which 
have never been adequately clarified, FUNAIalso imposes a foreign 
economic system on Indigenous groups: 

^These projects referred to in fact constitute areplioa of a 
typical capitalist model of economic exploitation which is being 
imposed on those societies. This, in that they involve only the 
remuneration of the factors of production D land and work - ceded 
by the community as titular to the Indigenous Patrimony. These 
practices interfere in every way with the specific socio-economic 
system of the groups, involving disastrous alterations principally 
in the system of traditional division of labour, the necessary time 
and rhythm of work, forms of the distribution and the circulation 
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•,pf.goods, preventing,,.in fact, that the,.indigenous economy function,,, 
and develop.according to.the .internal, regulations,and concepts. 
governing land use.' (CPI of the Indian. 1977:32)." 17_/ 

96. In a conference on Indian policy in Brazil held at the Brookings Institution, 
Washington D.C. on 8 November 19741 it was stated: 

".v.. we believe'that several articles in the new Brazilian Indian 
Statute, which was passed into law on 19 December 1973, provide for.phe 
erosion, rather than protection of, Indian land and territorial rights. We 
would draw.specific attention to the following sections of the Indian 
Statute:. 

"(a) Title III, Ai tide 22. which states that lands, held .and occupied 
by Indians belong to the Union and are not considered as the real property 
owned by the tribe. 

"(b), Title III*..-Article .20-,, which gives the Union the right .to 
intervene.-on. Indian- lands and to- relocate Indian tribes for "préposes, qf 
'national-security' and-development. 

"(c) Title IV (in general), which gives the Union powers to 
administer and develop Indian resources % rather than, .leaving.full control 
of these resources in the hands of the tribes. 

"(d) The veto of Title III, Article 18, section "2, which -would have 
prohibited, third .-parties from „contracting with, the tribes for purposes of 
agricultural, fishing.-or. extractive activities. 

"As concerns Title III, Article 20 (point (b) above) of the Indian 
Statute, no recognition is given to article 12, paragraph 1, o f " 
¡Convention No...1Q7.of Це, International Labour,Organisation, of which Brazil 
is .¿..signatory, jwhich s't!a't}es..tfciat tri'Sal populations will not-be .'displaced 
from their.territories *wltnqu% 'jbheir free 'consent', _ or paragraph 2, which 
provides that when such displacement does occur under exceptional 
circumstances, the tribal population will receive ^lands of quality at least 
.equal to^. those which,they previously,occupied. In addition, the Indian 
Statute provides .. no territorial compensation to many tribe's who, before the 
enactment,of this.l#w_, were either dispossessed pr relocated from their 
aboriginal lands..". !§/" " ' ' 

17/ Anna Presland, "Reconquest, an account of the contemporary fight for 
survival of• -the; Amerindian: peoples of Brazil", Survival International Review, 
Spring of 1979S Vol-. 4^ No. 1 (25), pp. 28 and 29. 

18/ "Proposed alternative changes in Brazil's Indian policy", from Indígena, 
News from Indian America, Berkeley, California, United States of America, 
8 November 1Щ4, p. $.'" 
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97. As regards steps taken to guarantee respect for and protection of the 
procedure's established by indigenous custom for transmission of rights of land 
use by members "of-the indigenous communities, Act No. éOOl- provides: 

(i) In general 

"Art. 6. The usages, custods and traditions of native communities 
and their effects shall be respected as regards kinship, order of 
successióñ,-distribution'of property and-deeds or business among.Indians, 
unless''they opt for application of common law. 

"Sole paragraph. Common law norms apply to relations between 
non-integrated Indians and persons alien to the native community, except 
. in so far as they are leas favourable to the former with due exception 

" 6f the" provisions' of this law." 

(11) As regards "occupied land": 

••̂ Arti. 25J Possession by the Indian or forest-dweller is held to 
mean effective occupation' of the'land- he holds in. .accordance with tribal 
usages, customs and traditions and on which he lives ort carries on-, an.. 
activity that is indispensable for subsistence or economically useful." 

(¿itf %s -concern* *%й±Ып parks": 

"Art.. 28л ... 

*#'!. In the adüfñistratldn df the parks, the freedom, usages, 
customs and traditions of the ̂ Indiana'Shall "be respected. 

':"§.,$.,„The subdivision of land in the'Indian parks shall comply with 
the'tribal' regime of. property, usages and customs and likewise with the 
national' no'rmá of administration, which must-fee'adapted to the interests 
of. the. native communities,." 

98 „. As; „to. steps taken to prevent' advantage belhg taken of indigenous customs or 
the laojf of. ."understanding of non-indigenous laws- and regulations to obtain the 
ownership of,' or other" rights to the use of, lands belonging to the' indigenous 
populations or lawfully used by them, Act No. 6001 provides: 

"Art. 62. The juridical effects of acts of any kind whose object 
it is to secure ownership, possession or occupation of the land Inhabited 
by the Indiana or native communities are hereby declared null and void. 

' _n8j.'.I¿„ The -provisions of this article apply to land that has been 
vacated by the Indians or by native communities by.virtue of an illegal 
act of..the--authorities.or of private persons. 

" 1 2 . None shall have a right to legal' action or indemnity against 
the Union, the Indian assistance agency or the forests-dwellers, on the 
grounds of the nullification and voidance with which this article la 
concerned, or the economic consequences thereof. 
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^ 3. -.^xceptionally-and at.^he exclusive discretion.of.t^é director 
of the Indian assistance agency, the effects of contracts of hire or 
tenancy in force on the date of issue of this ^aw shall be allowed to 
continue for^a-reasonable.length of^time,.should^tinction thereof bring 
about serious social consequences. ." 

"Art..63. . No preliminary judicial measures shall be granted in cases 
involving the interests of the forestDdwellers or the Indian estate, 
without prior consultation of the Union and the Indian protection agency." 

99D The government of Ouyana states: 

, "Article-8.(l)-of.the.Constitution provides that no property of any 
descriptionsha^l be compulsorily.taken possessionem., and no interest in 
or-right over.property of any descriptionshall be compulsorily acquired 

.except by or, under, the authority of a written.law and where provision 
applying to that acquisition or taking of possession is^made by a written 
law 

(a) requiring the prompt payment of adequate compensations and 

.(b) giving to any.persons claiming such.compensationa right of 
access either directly^o^bv lawof appeal for̂  the determination of his 
interest in or right over the property and the amount of compensation, 
to-the^igh Court. 

"Subject-to thermovisions of paragraph (5^,of this Articlehothing 
contained in or done,under the authority of.any^law shall be held to be 
inconsistent with or.in^contraventionof the preced^ngparagraphD 

(a) ... 

(b) to the extent that thelaw.inques^ionmakes provision for the 
taking of possession or acquisition of D 

(1) Property of Amerindians of Ouyana for the care, protection and 
management. 

"^There is a^ law empowering the Commissioner of the Interior to take 
possession or retain, sell.or dispose of property of Amerindians where it 
is necessary for the preservation of the property." 

100. Concerning certain aspects of t^e British Ouiana Independence 
Conference (1965) an official source contains the following information: 

"... Annex^Ç ô f the report of the British.O.uiana Independence 
Conferences.196.5 settled the,,question of Amerindianiand rights once and for 
all by declaring that Amerindians would be granted legal ownership or rights 
of.occupancy over all lands traditionally occupied by them. 

"A main provision of the blueprint was the settingup by law of an 
Amerindian ^and^ Commission charged with the job of implementing the oversell 
decision to give Amerindians title to their lands. 
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"The Commission, the establishment and functions of which are ènshrined 
in Article 17 of the Guyana Independence Ordinance, had the following terms 
of reference: 

(a), to determine the areas of Ouyana where any tribe or community of 
^Amerindians was ordinarily resident or settled on the relevant date, 
26 ^ay 1966, including, in the case of Amerindian districts, Areas or 
tillages, within themeaning of the Amerindian Ordinance (Chapter 58), the 
part, if any, of such district, Area or tillage where any tribe or community 
of Amerindians was ordinarily resident or settled on the relevant date, and 
to identify every such tribe or community with as much particularity ^s is 
practicable^ 

(b) to recommend, with respect to each such tribe or community^of 
Amerindians, whether persons belonging to that tribe or community shall 
be given rights of tenure with respect to the areas of residenceor 
settlement determined under paragraph (a) above or with respect to such 
other areas as the Commission may specify, being areas in relation to which 
such rights of tenure would be no less favourable to such persons than 
similar,rights helç̂ .in relation to areas determined as aforesaid^ 

^c) to recommend with r^spe^t to each such tribe or community of 
Amerindians the nature of the rights of tenure to be conferred in 
accordance with any recommendation under paragraph (b^ above^ 

(d^-..to^^r^cómmen^,^with respect to each such tribe or community of 
Amerindians, the person or persons in whom such rights of tenure shall be 
vested^ and where the Commission recommends that the legal andbeneficial 
interest in suchrights shall be differently hel^ to recommend the terms 
.̂ and conditionsunder which such legal rights shall vest and such 
beneficial rights shall be conferred^ 

. ,̂  ( e ^ t o determine, with respect to each such tribe or community of 
Amerindians, what freedoms or permissions. If any, other than to reside or 
settle, wereby traditionor custom enjoyed on the relevant date by 
persons-belonging to that tribe or community inrelation to any area of 
Ouyana, includingareas other than those in which such persons were 
ordinarily resident or settled on that date^ 

(f) to recommend, with respect to each such tribe or community of 
Amerindians what rights, whether by way of easements^ servitudes or 
otherwise, most nearly correspond to any freedoms or permissions 
determined under paragraph (e) above, and the person or persons to whom 
Dsuch rights shallbegranted insubstitutionfor the freedoms and 
permission aforesaid^ . 

(g) to make such recommendations in relation to all or any of the 
matters aforesaid as may to the commission seem appropriated 

(h) to report to the minister with respect to thematters set out 
in paragraphs (a) to (g) above. 
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"Thé Commission wasappóinted and its report submitted to Oovernment in 
-I969. Its rec^^mehd^tions as accepted by government are to be implemented." 19B 

101. The Covernment further states: 

"The Amerindian Ordinance, Chapter 5^, provides as follows: 

The minister may by order ^ 

(a) declare any portion of Ouyana to be an Amerindian district, 
Area or ̂ illage^ 

(b). declare that any such district, Area or tillage shall cease 
to be a district, Area or ^illage^ or 

^c) vary the boundaries of any such district, Area or^illage. 

^^, "Part ^of the Ordinance provides that the minister may in his discretion, 
^ by order, establish a district Council or an Area Council for any district or 

^ Aré^^as thé case may be. The minister may similarly establish a tillage Council 
for â ñy village. These councils shall include Amerindian obtains and such 
other persons as the Commissioner with the approval of the minister may appoint, 
and in appointing Amerindians to be members the Commissioner shall have due 
regard to-the wishes of the inhabitants of the^istrict, Area or tillage. One 
of ^hé powérs^of these Councils is to regulate and prescribe the manner in 
which lands under the control of the Council may be used. 

"Under the Ordinance, nine districts have been declared Amerindian 
districts, one area an Amerindian Area, and eleven villages as Amerindian 
tillages. One Oistrict Council and one Area Councilhave been^established. 
The lands comprised in the districts, Areas and tillages are in thenature of 
reserves. 

"Section4cf the Ordinance provides: 

'No person other than an Amerindian shall enter or remain within 
any ^istrict^ Area or-^illage or any Amerindian Settlement or encampment 
without-lawful excuse or without the permission in writing of the 

^ commissioner of the Interior.' 

"Section 6 provides: 

'Any person who enters any district, Area, tillage. Settlement 
or encampment a^ af^r.^aiB. o^h^wise t^an in accordance with the 
permission i^ writing of the Commissioner and without lawful^-exCuse 
shall be-liable onsummary conviction toa penalty of^fifty^-dó^lárs.' 

"The State Land Ordinance, Chapter 175, which regulates Crants, Leases 
and Licences of State Lands provides as follows:^ 

"S.41. Nothing in this Ordinance shall be construed to prejudice, alter, 
or affect any right or privilege heretofore legally possessed, exercized, or 
enjoyed by any Amerindian inCuyana. 

19B A brief outline of the progress of integration in Ouyana, published by 
the ministry of Information and Culture of Ouyana, January 1970, pp. 37^39 ^nd 63. 
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"Provided that the Minister may, from time to time, by publication in 
the Gazette, make any regulations to him ceersing meet defining the privileges 
and rights to be enjoyed by Amerindians, in relation ..to State. Lands, and 
forests and the rivers and creeks of Guyana. 

"Under Regulation 39(11) of the State Lands Regulations, Chap. 175, 
•Amerindians shall have the right at all times to enter upon an unenclosed 
or enclosed but otherwise unimproved part of the land leased to anyone for 
the purpose of seeking their subsistence therefrom in their accustomed manner 
without molestation but shall not lizve the right to disturb the.leaseholder 
in the peaceable occupation ani enjoyment.of. the land comprised in the lease.' 
The lands referred,to,are State lands leased for grazing areas on the pasture 
lands of the Coast lands. Similar provisions apply under 3.40(11) to grazing 
areas on the pasture lands of the Interior. ' '"' 

"Under Section 41 parnission for grazing areas on the pasture lands of 
the Interior shall ordinarily be issued on the following terms and conditions: 

The holder of the permission shall not erect or permit to be 
erected any corral or. cattle pen on land held under the permission 
within a radius of three miles of any Amerindian. Village or 
Settlement. 

The holder of the pcrai^sien will bo responsible for and--shall 
make good all dsaago dons to' any Amerindian cultivation, villas® 
or Battissent ".by nny cattle, erasing en land within the area hald 
under the parsïa&ios. 

If at any time after thé granting' of the psraission an ÂçerlBolmn 
reserve be created in tho district any portion of the'area 
comprised. in the psmicusicn ray be resmmW for the 'purposes of 
the reserve. 

"Section 15 mf th« tesrintflcn Ordinance, Chap. 5°» provides as follows; 

13.(1) The Commissioner, p district commissioner or any member of the 
police force may lay an -information or complaint in his own name on behalf 
-of ¿-any Amerindian against any person in the magistrate's court having 
,jubladic&ion to hear and- determina tho offence or other matter alleged 
against the person« 

(2) The Information or complaint and all proceedings arising out 
of the same, may be prosecuted or conducted before such court on behalf of 
the Amerindian by the person who laí.í the information or complaint in 
pursuance of the preceding subsection, or by the Commissioner, the district 
Commissioner or. any officer authorised in that behalf in writing by th@ 
Commissioner. • • 

(3) The Commissioner, the district Commissioner or an officer may 
if. necessary appeal to any court having jurisdiction to hear an appeal 
against any decision arising out of. proceedings instituted under this 
section, and may for that pvrposo rrySain" the services of counsel, and in all 
«aspects take such steps on bshalf of .the toorindian as he may think fit. 

"(1) 

(2) 

(3) 

OSO 



^C^.4^ub.2^1983B21^Add.4 
pa^e 51 

"Section 36 of the forest Ordinance provides: 

^Nothingin this..Ordinance shall be construed to prejudice, alter or 
affect any right-or. privilege heretofore legally possessed,.exer.ci^ed^ or 
enjoyed by.any.Amer^dia^ .. , 

"section 207,of.the^iningRegulationsprovideas .follows: 

"All lands occupied or used by the Amerindians and all land necessary 
for the quiet enjoyment by the Amerindians of any Amerindian Settlement, 
shall be deemed tc be .lawfully occupied by.them.". 

102. ̂ ith reference to the Amerindian Lands Commission á publication contains 
the following information: 

. , "The Amerindian Laods..Commission .was.duly sê t up and.reported to the 
Government of Forbes 5urnham, the ^rime^inister in 1969. Among its 
recommendations for legal entitlement to land for all the Amerindians 

^ ^.communities were those^for^the ^kawaio of the Upper ^a^aruni district. 20B 
Although lip-service has been paid to this report, its terms have never 
been given legislative force,because of the need for^'extensive surveying 
work.' ^This^has placed the^Amerindians in the.positionof land squatters 
without legal tenure. 

"In his study The Akawaio of Guyana: a problem pf land tenure, 
^r. Gordon Bennett, International legal adviser to Survival International, 

-..says: 'Clearly.there are substantial grounds for contending.that, as a 
matter of Guyanese law, Amerindians enjoy property rights of which they 
cannot be properly deprived without special, expropriatory legislation and 
certainly not without adequate and.prompt compensation. 

^5ut theGovernment cf^r.^orbes.8urnham^as shown, by its statement 
of policy and by its casual treatment of the Indians whose ancestral lands 
areat. peril,a^sçant.regard fpr^the.strict.legalitiesof^thesituation. 
If this attitude persists, some, formof International intérvention^may 
afford the Akawaios their only hope of equitable treatment.'"^21^ 

103.,.The Constitutionof.India proyides^. 

"Art. 244 

Administration of Scheduled Areas.andTribalAreas.^ (1) The provisions 
of the^ifth.Schedule shall apply to the administration and. control ôf the 
Scheduled Areas and Scheduled Tribes in.any State other than the^tates of 
Assam and ^eghalaya. 

(2) The.provisions of the Six^t^.schedule shall apply to the 
administràtionof the.triba^are^s^in the States.of Assam and^eghalaya 
and.theUnion territory of ̂ i^óram^, 

20/ For information on the Upper Mazaruni Hydro Power Project, see 
paragraphs 349-364 below. 

21/ Guardian Extra, 21 March 1975, p. 14. 
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"Art. 244DA 

formation of an autonomous State comprising certain tribal areas in 
.Assam and creation of local Legislature or Council of Ministers or both 
therefor. D (1) Notwithstanding anything in this Constitution, Parliament 
may, by law, form within the State of Assam an autonomous State 
comprising (whether wholly or in part) all or any of the tribal areas 
specified in Part 1 of the table appended to paragraph 20 of the 
Ŝixth Schedule and create therefor -

(a) a body, whether elected or partly nominated and partly elected, 
to function as a Legislature for the autonomous State, or 

(b) a Council of Ministers, 

or both with such constitution, powers and functions in each case, as may 
be specified in the law. 

(2) Any such law as is referred to in clause (1) may, in particular -

(a) specify the matters enumerated in the State List or the 
concurrent List with respect to which the^'Legi^lat^re of the autonomous 
State shall have power tomake laws for the whole or any part thereof, 
whether to the exclusion of the Legislature of the State of Assam or 
otherwises 

(o^. define the ^att^r^ with respect to which the executive power of 
the autonomous Stato shall e^tend^ 

(c) provide,that any ta^ levied by the State of Assam shall be 
assigned to the autonomous State in so far as the proceeds thereof are 
attributable to the autonomous Stated 

(d) provide that any reference to a State in any article of this 
Constitution shall be^construed as includinga reference to the 
autonomous Stated and 

(e) make such supplemental, incidental and consequential provisions 
as may be deemed necessary. 

(3) An amendment of any such lawas aforesaid in so far as such 
amendment relates to any of the matters specified in subclause (a) or 
sub-clause (b) of clause (2) shall have no effect unless the amendment is 
passed in each House of Parliament by not less than two thirds of the 
members present and voting. 

(4) Any suchlaw as is referred toin this articleshallnct be 
deemed to be an amendment of this Constitution for the purposes of 
article 360̂  notwithstanding that it contains any provision which amends 
or has the effect of amending this Constitution. 

104. The Anti-Slavery Society transmitted the following summary of the^ 
Bifth Schedule, parts 5 and 6: 
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Sch 5 (6) Scheduled Apeas 

ÍÍ)'¡." ih'éhis.;constitution,, the expression "Scheduled Areas" means 
such areas' as'the President may by order declare to be.Scheduled Areas. 

, .(2) , The President may at any time.by order direct changes in the 
list of Scheduled Áreas. 

. Scri' 5 (5).' Law Applicable to. Scheduled .Areas 

..(1). Notwithstanding anything in this constitution, the Governor, may 
by public,.notification direct that any particular Act of Parliament.or of 
the Legislature óf the State shall not appjly" to a Scheduled Area or. any 
part thereof]in the State ... [such directions may] ...have retrospective 
effect. ' :;' 

| ('2) 'The Governor, may make regulations for the ... good government 
of "any .,. ̂\ Scheduled Area. , In. particular ... [he] ..". "ma'y-

(a) prohibit or restrict the transfer of land by or among members 
of Scheduled Tribes in such an area; 

,.. .-..(b) regulate the' allotment of land to members of the.. Scheduled Tribes 

in. such.an area; .".-•.. •,--'.' 

,. (e} .'regulate the...carrying on of business as money-lender by persons 
• who,lend .money to members of the Scheduled Tribes in such an area.. 

. '.' (.3) In making any such regulation ... the Governor ша̂ г-Г[ер(ба1 ,6r 
amend' any, Act of Parliament or of the Legislature of the, State' or any 
existing law which is for the time being"applicable to thé area" ̂ "question. 

,.: :'.(4). All regulations made ..% shal\ be'submitted to ф е President and, 

.'uptil assented, to by him, shall have no effect. 

(5) No regulation shall be made ... unless the Governor .."J'"'has ... 
where .there is a Tribes Advisory Council for the State, consulted such 

<%%% ' : .. - "'" :- - : - .' ' . - "' - ' ' 

105. .'Tjie.Án'ti^iavery'Society states that it wasr 

"... in newly independent India that the.most severe restrictions were 
placed on whet were trlbals' traditional rights''to forests". "Thé"'" - •"' 
1952 N.e« Forest Pcli-y -.qnvcrtci the remaining 'rights' the trlbals enjoyed 
under the British -the grazing of cattle,, the collection of "firewood, the 
right to'cultivate limited areas'- into 'concessions' to be controlled 
by the State forest departments. This combined with the' avowed aim of 
increasing Indian "forestad area from an estimated 25 per cent' to 3%jper cent 
.,df land area spelled the virtual end of adivasi.enjoyment of any T5tit the 
most limited access to forests. . . . . - . -

.''iln^ha'words, of Bardham (Í975),'after 1952:' . 
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'... the oneDtime "lord of the forest" was reduced to the status 
of a subject and placed under the tutelage of the forest department. 
He became a "wage slave" at the disposal of the forest department and 
forest contractor'. 

"The results of these restrictions on customary use were twofold: 

"(1) 'Forest tillages' (referred to in Forest Oepart^ent (f.d.) 
records as 'labour camps' which illustrates the f.d.'s attitude to the 
half-million trlbals who lived in them) were established for some of those 
trlbals whose traditional areas were designated 'reserve forest^'. In 
order to gain as 'concessions' their traditional 'rights', like collecting 
minor^foreat produce and.cultivation of food crops, trlbals were (and are) 
effectively forced to live in forest villages, in exchange for which 
privilege they have to agree to work for the f.d. whenever it requires them 
to (even if it conflicts with crucial periods in the production cycle) at 
very low wages.'' They are not allowod to'take other paid work without the 
permission of ̂ he f.d. and they have no' tenancy rights in the villages and 
are thus subject to summary eviction if they fail to comply with the f.d.'s 
demands. 

"(2) Trlbals living close to what were designated reserve forests 
having only limited ^concessions^ to usé'such ar^as at the di^or^tion of 
the f̂ .d. are thereby 'encouraged' either to work for nonDtribal forest 
contractors or forest officers at extremely low wagos. Reports of 
violations of basic human rights by both are common as"ar^ those of 
collusion betwecn'non^tribal'contractors and forest officers to exploit 
the adivasis and prevent any attempt by them to gain control over th^ir 
^traditional^.resources. In AP for"instance onoofth^f^w flourishing 
tribal forest co-operatives in.the country -The ̂ óida Co^op Society ^ wa^ 
crushed by the forest department which suddenly and contrary to previous 
agr^^ont demanded Rs 4,o^0 in^rent^ because the CoDop could not pay it 
was evicted and the trlbals became^lábourers'again for the non^tribal 
contractor who picked up th^ lease for only^half what the tribals were 
asked (Shilu Ao 1969)^ 

"Therationale for excluding the trlbals from the forested ^reas is 
to develop them commercially, tribal forms of land use like shifting 
cultivation and the gracing of livestock being incompatible with maximum 
productivity of the forest ^nd in the extreme environmentally hazardous." 

10^. According to the AntiDSlavery Society again, in Indonesia: 

"The fundamental Stipulations on Agrarian LawD ^Law No. ̂  of lô 60̂  
lay down the principle that the agrarian law, prevailingover the land 
and water and air space is the adat law, as far as it is not contrary to 
the interests of the nationand State, which are based on national^nity, 
together with Indonesian socialismand the stipulation formulated in this 
law and in other legislation with due regard to the elements based on 
religious law. (Chapter 1, Article 5) The Government states that 
'isolated communities of autocthonous peoples have a legal title to the 
land they need for their living. The right of ownership over land that 
prevails in these communities is recognised and legalised by the 
Government of the Republic of Indonesia, but its implementation should 
take place in such a way as is in accordance with national and state 
interests'. .̂ ̂  ̂  
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"Thecrux of the problem is whether the traditional right over land 
required for economic viability.canbedisplacedunilaterally by an 
executive decision that itls^not in accordance with national or State 
interests. By Article2, paragraph4, of thesame law 'the right of power 
of the State as mentioned above, can in itsimplementation, be delegated 
to the autonomous localities and society-custom law, in so far as that is 
not contrary to national interests, based on legislation'. Although 
difficult to construe, this seems to allowameasure of delegation to local 
government but it is not clear^what exact power is being delegated, whether 
it is the right to acquire such land on behalf of the central government or 
merely to fix the requirements of nationaland State interests. In the 
Government reply, the former is suggested when it answers concerning the 
transfer of their land to people outside their own community, that in 
general it adheres to the regulations of the local government as long as it 
feels that they have not been taken advantage of. In some societies, 
restrictions in this respect have been established based on socio-cultural 
reasons of their own^^ ^hat the reply does not reveal is what occurs when 
such a society, for Itsówn socio-cultural reasons, refuses to transfer 
land to outsiders and the outsider is a local government interest. 

"In other words, in the absence of a legal status to land, those 
holding land according to adat law will invariably fall to receive 
compensation, because negotiations will be conducted by officials outside 
the community. Also, the bigger the project, and therefore the larger the 
amount of money concerned, the more likely it Is that more and more distant 
localauthority officials willbe involved lengthening the chain of 
[possible abuses] and leavingnothing for those whose rights have been 
extinguished." 

107. The Government of Costa Rica refers to Act No. 5251 and to executive 
^ecrees5904-G, 6036-G, 6037-Gand^6o^-G. 

108. The Government also^states that: "^easures^havebeen taken toguarantee 
respect for thesecustoms and to prevent advantage being táken^of ignorance of 
non-indigenous laws and regulations on land ownership. It is noted that the 
executive Oecrees were enacted only inorder to establish legal measures and that 
legislation is bein^ enacted togive effect toáll theacts and decrees that have 
been adopted"^' ' 

109. In this connection, it is pointedout that indigenous reservationshave been 
characterised as "inalienable, non-transferable and for the exclusive use of the 
indigenous communities inhabiting them". It hasalso beéndeclared that 
"indigenous reservations shall be administered by indigenous persons within their 
traditional or modern community structures, subject to co-ordination by and 
consultation withCONAI". 

110. w i ^ regard to the.."co-ordinationandconsultation" functions referred to in 
the preceding paragraph, the Government reportedin 1979 that: "The co-ordination 
andconsultation referred to in that paragraph were initiated by the National 
Indigenous Affairs Commission to encourage the organization of communities and 
undertakings which will act as administrative and governing bodies in each 
reservation. To that'ehd, 14 community development associations and one farming 
and multiservice co-operative have been set up in indigenous areas and others are 
in the process of being established". 
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111. ̂ ith regard to the unsuccessful establishment of indigenous reservations in 
the past, without thenecessary^^guarantees, and the adóptiono^ thenewmeasures, 
which are regarded aŝ m'óre appropriate, mentionmay be made of the.following 
statements by the Government in the preambular paragraphs of ̂ xecutî e 
decrees 5^04^^603^-Gand6037-G: 

(a) As to the poor results achieved: 

"The development of the Pacific south had the disastrous result of 
practically totally dispossessing the indigenous populations because of 
the lack of appropriate legislation and measures. The^s'amé.thingls now 
happening in the indigenous areas of the Atlantic and'Co^ Brus, where 
there Is also no legislation in this respect (preambular paragraph of 
executive Oecree 3904-G). 

"The life of the indigenous populations of Costa Rica is being 
seriously threatened by constan^'and arbitrary plunderiñgofthei^.lands; 
this phenomenon has increased alarmingly in recent years, even to^the 
point where acts of violence have been committed (first preambular 
paragraph-of executive Oecree 3^04DG)." 

^ The reasonáare'indicáted in the followingprèambulâr paragraphs of 
^acutive decree ^904^: 

^2. Plundering was made possible by the fact that indigenous persons 
have no legâ^basis for the ownership of the land they have beenóccupying 
since timo Immemorial; 

3. Indigenous persons have shown that they are unable on their own 
to prevent their land from being invaded; 

4. ^or the above-mentioned reasons, Indigenous persons have, for a 
long time, beencalling for the establishment or legali^ationof inalienable 
reservations and derecognition of their righttoguarantoedownorship of 
thé^ànd; 

^. Since therearestill territories inhabitede^clusively by 
Ihdigeho^ùspersons^ it^is possible ^odeiimitsuchreservations." 

(c) ^or these reasons and taking account of the fact: 

DIO. Thatitistheduty of theStáteto guarantee the security of 
itsciti^ensandprevent injustice and ̂ 11-treatment, particularly in the. 
case of isolated indigenous minorities ^tenthpreambularparagraphof 
^eoutivé^eorè^3^^^." 

(d) It has been deemed necessary to adopt, inter alia, the following 
measures to solve these problems: 

^ Thé establishment of reservations that arenowregardedasnecessary 
by the operative part of executive ̂ ec^^ 5904-^ (and, where 
appropriate, the provisions of earlier Acts) (articles land 4); 
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îi)̂ ...Thé application.of the relevantproteçtivemeasures toother territories 
'.by^eánsof the operative .par^'of^ÈxecutiyeOecree6036-G (articles7, ^, 
9 and 10), on the basis of thé reasons stated in the preambular 
paragraphs of Executive decree 6036-G: 

"1. OecreeNo^ 5904DG of 14 March 1976, published in 
AppendixNo. 60 to La.Gaceta No. 70 .of 10 April 1976, did not 
include in the reservations established therein large indigenous 
population settlements in areas inhabited exclusively by them; 

"2. Such indigenous populations would like to benefit from 
the same land ownership guarantees as their neighbours^ to be 
incorporated in the reservations and to enjoy the other guarantees 
provided for inOecreé No. 5904-G." 

(iii)^ The application to other indigenous reservations, which were established 
many years ago and have now nearly all disappeared, of the relevant 
protective measures provided for in the operative part of Executive. 
Oecree 6037DG, on the basis of the reasons stated in the preambular 
paragraphs of that Executive Oecree: 

"1. decree No. 5904DG refers only to the establishment of 
new indigenous reservations, but does not.^ake account of the 
situation in theold Pacific south reservations established by 
decree No. 45 of 3 December 1945; 

"2^ Such reservations have beenheavily invaded by 
non-indigenous persons, thereby creating^more complex problems 
than those in the Atlantic region, to which a solutionmust also 
be found." 

The following provisions are intended to solve the problems created by the 
invasion of suchold reservations: 

"Articiei. Theprovisionsof articles5, 6, 7B..11, 12, 13, 14 and 
15 of ^ecreeNo. 5904-Gof 14^arch 1976, published in AppendixNo. 60 to 
La Gaceta No. 70 of 10 April 1976, shall apply to the Boruca and Ujarrás-
^alltre-Cabagra indigenous reservations. 

Article 2. The Institute for Lands and Settlement (ITCO) shall, in 
co-operation with CONAI, carry out a study of land tenure in the three 
indigenous reservations of China ^ich^, Boruca-Térraba and Ujarras-Salitre-
Canagra, with a view to finding the most appropriate.means of settling land 
disputes involving the indigenous and hon-indigehóu^ persons who live in 
those territories and to making a recommendation on the possibility of 
changes in the boundaries of such reservations. 

Article 3D CONAI shall, as soon as possible, undertake studieson 
the current situation in the China ^ichá reservation in order to make a 
recommendation on the..possibility-of eliminating that^reservation and on the 
feasibility of relocating the remainingïndigenous inhabitants in other 
reservations in the country." 
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(iv-)> The establishment by Executive Decree 6866-G (articles 1, 2 and "3) of 
•appropriate procedures for the more effective registration of the 
reservations now being established for the indigenous communities 
concerned. 

(e) Consequently-(Executive Decree 6037-G): 

"The solutionj-to^tbe, indigenous problem must be-sought at: the national 
level and H planned, in a ..comprenons i ve and general manner/ to cover all the 
indigenous communities in the country, account being taken of their 
particular features" (third preambular paragraph). 

112. Despite.these texts, indigenous property, rights continue to be-Violated, as 
shown by the following information,, which dates from the period between 1973 and 
1976 and indicates that these problems are still unsolved. It continues to be of 
the utmost-importance, to find ways of effectively guaranteeing land tenure. 

113. In<1973v indigenous persons in ü"jarras," Puntarenas-, ish© were suffering and 
feared that.their land.would be taken away, requested the, competent authorities 
to conduct an Investigation to put a stop to the abuses and schemes of the 
exploiters of the region. They established the UJarras Indigenous Union as the 
only means, of. protecting and defending their property rights.. 22/ 

114. The Legislative. Committee -which-;investigated'-.the problem of indigenous 
persons in Costa Rica in 1975 visited the Boruca, Paso Real, Curré-, Lagarto, 
Puerto Nuevo, Salitre and UJarras indigenous population settlements and concluded 
that "the charges made by* the' Indians in the^nesspaper La'-ВерцЬИеа are well-
founded? . -It wae decided -that.': the --Legislativa assembly would '-poistirase to ошявоп 
the main.witnesses in connection with complaints about the neglect шМ. takeover 
of the land of 8,000 indigenous persons by outsiders• Three-deputies' were of the 
opinion that the problem of the invasion of land in the indigenous reservations 
should be solved by implementing legislation that ' would prohibit transfers''of *uch 
land. The problem of land invasion had already been raised in the Legislative 
Assembly and there had been a motion to request the Institute for Lands and 
Settlement (ITCO) to'take action-to prevent takeovers of..land in Talasanca, Zent, 
Chirripo and.Guáplles* 23_/ ' ' 

И З . In 19751 several indigenous communities attempted to solve the problem of 
the invasion of their land in the Indigenous reservations by placing landmarks on 
the reservations.' To this•end, they prepared a legal statute од the land tenure 
system in the.¡ indigenous reservations and submitted It to the head of the 
Institute for Lands and Settlement. The•representatives of the indigenous • 
communities'in - Salitre,.Platanares, UJarías de "'Buenos'Aires, Pozo Azul and 
Corina de Talamarica who visited the Institute expressed •• the -"hope -'that1- the •'•' dtatüte 
would provide.'a .solution to the serious problems they faced°. 24/ 

22/ "Noticiero Indigenista", América ;Indígena, vol. XXXHI, No. 4, p., 1253. 

23_/ Ibid., vol. XXXV, No. 3» PP? 651 and 6$2. 

24/ Ibid., No. 2, p. 426. 
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116. Inl975-, emphasis was placedon the urgent.need."to legalise ownership of the 
land occupied by th^.Indians. If this step.is not-takenrapidly, the Indians-Bwill 
continue to be robbed of their land and there will not be even one piecele^: 
which they can use to earn a living". 

117. In 1976, broad sectors of public opinion regarded it as urgently necessary to 
guarantee indigenous land tenure. It was held that this is one of the main problems 
that should be brought to the attention of the Government authorities. 25/ 

11^. In 1976, the National Indigenous Affairs Commission (CONAI) reportedBthat the 
Institute for Lands and Settlement (ITCO) had sold property belonging to the Boruca 
reservation and leased^it to nqn-indigenous persons,, This confirms the reports 
made by a newspaper in its campaign in favour o^ Costa ^ican indigenous populations 
and reflects the s^riou^ problems they face. Thedirectors of CONAI held an 
interview with ^he President of the^Instltute.-for Lands^and Settlement, to whom 
they described the serious irregularities taking place in that reservation.^26/ 

119. In 1976, the ̂ atsi Indians in cancho Grande, Talamanca, reported that.their^ 
land was being invaded '-by whites seeking to use it as gracing land for livestock 
and to use the forests for intensive ̂ forestry operations". The report stated that 
the same thing had^happered l^years.previously in indigenous communities on the 
Pacific^, where^^the best, land hadfallen into thehands of non-indigenous persons. 27/ 

120. Theabove^mention^d Act No. 5251 establishing CONAIoontains the following. 
transitional-prov^sion^.which was amended by Act No. 56̂ 51 of 13 December 197̂ .:and 
states.that certainBindigenous reservations areinalienable: 

. ^Transiti^naiprcvision. The indigenous reservations registered in 
thename^of ̂ h^Institutefor Lands.and Settlement (ITCO^arehereby 
declared inalienable and shall be intended solely for the settlement of 
indigenous communities, for essential public services and for the use, 
occupational usufruct of indigenous persons who do not own land, whether 
registered or not, outside these reservations, where the Institute may 
grant leases to such indigenous persons; such leases shall be for a 
limited time andmay not be transferred, except to other Indigenous persons 
who areDin.simllar circumstances^" 2̂ ./ 

121. According to article 6of Executive Decree 5^04-G, as amended^ indigenous: 
reservations are inalienable^ non-transferable and for the exclusive use of the 
indigenous communities inhabiting the^^ This article reads: 

"Indigenous reservations shall be inalienable,, non-transferable and 
for thé exclusive^use of.the indigenous communities inhabiting thern̂  
Non-indigenous persons may notèrent, leased purchase or in any other 
manneracquire land^o^ property situated in such reservations.. Indigenous 
persons may engage in transactions to buy or sell land only with other 
indigenous persons. Any transaction between indigenous and non-indigenous 
persons^-sháll be null and void, ̂ ith^the resulting legal consequences. 

25_/ .Ibid;; vol-i XXXVI, No.-l, p¿ 'I87. 

2eÁ Ibid.., pp.% 187'-188'' 

27/ Ibid.,p,,189* 

28/ Paragraph 118 above contains information to the effect that, in 1976, 
the Institute sold property belonging to the Boruca reservation. 
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The only.non-indigenous persons who may live in the reservations are 
those -who are obliged to doso because of the nature of their work, i.e. as 
missionaries, nurses, teachers, etc. 

In any event, such persons shall meet the following requirements: 

(a) They shall be recognised as necessary; 

(b) They shall have the prior consent of the local indigenous 
administrative officials or of CONAI; 

- (c) They may not use more land than is strictly necessary for their. 
subsistence; 

(d) They may remain in the reservations only as long as required by 
their work." 

122. article 3 of thelndigenous Act states that: 

"Indigenous reservations may not bea-lienated, prescribed or 
transferred; they are for the exclusive use of the indigenous communities 
inhabiting them. Non-indigenous persons may not.rent, lease, purchase or 
in any other manner acquire land or property situated in such reservations. 
Indigenous persons may engage in.transactions to buy or sell land only with 
other indigenous persons. Any transfer, purchase or sale of land or 
Improvement of such land in the indigenous reservations between indigenous 
and non-indigenous persons shall be null and void, with the resulting legal 
consequences. The.land. Improvements to it and produce of the indigenous 
reservations shall be exempt from all types of "presenter ̂ future local or 
national taxes." 

123. The^egulations contain the following provisions withregardtoarticle^.of 
the Act: -, 

^Article 10. In order to safeguard the rights provided forBin . 
articles 3 and 5 of the Act, the President of thelntegral.Development 
Association shall appear either in person or through his représentative or 
deputy as soon as possible after the commission of the offence and shall 
produce evidence of the registration of the reservation in order to 
initiate, before the competent official, the necessary legal.actions 

Article 11. For the purposes of the preceding provision, the 
Presidents of the Integral Development Associations shall renew their 
certificates of legal, personality..every.threemonths and shall, as. 
circumstances require, issue credentials for their representation, in 
accordance with the relevant legal formalities." 

124. ^ith.a.-yiew to the exclusive-use of the reservations bythe indigenous 
communities inhabiting them, Executive Decree 5904-G also providés: 

"Article 8,. w ^ ^ non-indigenous persons have acquired, legally own 
or lease property or land situated in the reservations, they shall, upon 
the entry into force of the present Decree, be expropriated and compensated 
in accordance with the procedures provided for in Act No^2825 of 
14 October I96I and the amendments thereto. 
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In the event of any subsequent invasion of the reservations by 
non-indigenous persons, the competent authorities ̂ shall evict them immediately 
without payment of any compensation. 

'Article 11. Land belonging to the Institute for Lands and Settlement 
and̂  situated within the boundaries of the indigenous reservations shall be 
ceded by the Institute and used for the rural settlement of indigenous 
communities." 

125. The Indigenous Act and the regulations thereto provide: 

(a) The Act: 

"Article 5. Non-indigenous'persons who are bona fide owners^of land 
in indigenous reservations shall be relocated by the Institute for Landed and 
Settlement to other similar land, if they so wish; if they cannot or do not 
agree to bérelocated, the Institute shall expropriate and compensate them 
inaccordance with the procedures provided for in Act No. 2825 of 
11 October 1961 and the amendments thereto. Studies and procedures relating 
to expropriation and compensation shall be carried out by the Institute in 
co-operation with CONAI. ' 

In the event of any subsequent^invasion of the reservations by 
non-indigenous persons, the competent authorities shall evict them 
immediately without payment of any compensation. 

Expropriations and compensation shall be financed in the-amount of 
100 million colones, which shall be obtained from four annual appropriations 
of 25 million colones each, startingin 197^ such appropriations shall be 
included in the generalbudget of the^epublic for ̂ 97^^ 198.O, 1^81 and 1982. 
The fund shall be administered^ CONAI under the supervision of the Office 
of the Controller Generalof thé republic. 

Article9. Land belonging to the Institute and situated within the 
boundaries of the indigenous reservations and the Boruca-Térraba and 
Ujarrás-Salitre-Cabagra reservations shall be ceded by the Institute to the 
indigenous communities." ' 

(b) The regulations: 

"Article 10. In order to safeguard the rights provided for in 
articles 3 and 5. cf the Act, the President of the Integral Development 
Association sháilappear either in person or through his representative or 
deputy as soon as possible after the commission of the offence and shall 
produce evidence of the registration of the reservation in order to initiate, 
before the.competent official, the necessary legal action. 

Article 11. For the purposes of the preceding provision, the Presidents 
of the Integral Development Associations shall renew their certificates of 
legal personality every three months and shall, as circumstances require, 
issue credentials for their représentation, in accordance with the relevant 
legal formalities." '̂  
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126. Executive Decree 6036-G refera as follows to what are.regarded as. 
"improvements" of expropriated ..property under article-, $ of-,-Executive Decree 59Q4-G: 

"Article 15. When land situated in the reservations (article 8 of0 

Decree 5904-G) la .expropriated, only repairs-, and- investments, which were 
genuinely necessary and.Lwh4ch; represent some permanent economic.;Lao1;i%ty shall 
be recognized as fImprovements'. In the case of irrational ̂ deforestation 
causing soil erosion or of land that has been taken over or abandoned for more 
than three years at the time the present Decree enters into force, no 
compensation shall be paid." 

127. The Australian Government mentions the following Statutes : 

.."Aborlglna-l Reserves: Substantial areas, ¡have been set aside as 
Aboriginal-reserves.. The total-^area of suchriand is^w..abo^t 
127r,00p,GOO.acres. In meat states and In th@[ Northern Territory,. 
legisl§^iv©; .action has been taken to give Aboriginals, apaeial rights in 
these reserved-lands: 

:în South .Australia, the Aboriginal
- Lands Trust Act,..1966-68, 

established an all-Aboriginal Trust in which the-ownership of_ 
Aboriginal reserves is progressively being vested. The Trust holds 
the f i ^ p W title in # i e s ^ ï ^ ^ lease,:seizor otherwise 
use or dispose of the land subject to certain, safeguards. 

In Victoria the Aboriginal,,Lands Act. 1970 vested the two small 
f***ry*s in- that-State In corporations formed, by. ̂ he Aboriginal 

^rasidants of : the reserves. 

In Wea^,rn Australia recent legislation (1972) p*Wdgss for the . 
establishment of an Aboriglnai Land» Trust to hola rwyarva and, other 
lands, for the Aboriginal citizens of the Stat© and the ...... 
Hew South Wales Government has recently announced ita intention to 

- .legislate..-!®, provide similarly/ for an Aboriginal Lands Truat to 
hold title;.in reserves. 

In the Northern Territory existing legislation allows major .areas 
of Aboriginal reserves to be leased only by Aboriginal individuals 
or groups." 

128. The Government writes (1975): 

"The New. South Wales' legislation to provide an Aboriginal Lands' .'¡Trust 
was enacted ijn 1973. (¡The Aborigines (Amendment) Act 1973)." 

129. The Government regards .the arrangements in the Hortihern Territory, and in 
some other parts of Australia, as inadequate recognition of Aboriginal rights to 
land. The Prime- Minister has said, that.;-

. • "We shall legislate to rgive Aboriginals^ land rights - not,Just. 
because their case is beyond -argument.^, bat. -because all of tie. as. 
Australians are diminished while the Aboriginals are denied their 
rightful place in this nation." 
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130. The Government has committed itself to vest reserve and other Aboriginal land 
in the Aboriginal or Islander people as appropriate, and has indicated that 
Aboriginal land rights will carry with the^ full rights to minerals in those lands. 
An Aboriginal Land eights Commission has been appointed to recommend ways and 
means of giving effect toits^policy. Although this Commission is confined to the 
Northern Territory its findings will be relevant throughout Australia. The 
Commissioner, ̂ r. justice ^.A. woodward, is expected to report before the end of 
the year. 

131. According to the Government, it is the policy of the Commonwealth, with 
regard to the acquisition of additional lands for Aboriginals, to assist Aboriginal 
communities outside reserves to purchase land. To tĥ .s end the then Prime Minister 
announced in a statement on Aboriginal policy in January 1972 that the Government 
had appropriated a sum of ^5 million and would contemplate a further ^2 million 
each year for the ensuing four years. The Government has established an 
Aboriginal Land Pund to purchase or acquire land off reserves for Aboriginal 
communities, and has undertaken to appropriate ^5 million per annum to the Pund 
for the next 10 years. To date three large pastoral properties have been bought 
for Aboriginal groups. 

132. Inl972, one-, source reported: 29/ 

"In a far-reaching reversal of the previous Government's policy, 
Prime Minister Gough Whitlam has moved to turn over ownership of tribal 
lands to the indigenous people who have used them for centuries. 

"Mr. Whitlamappointed justice Albert ^. Woodward of Melbourne 
yesterday to -head a commission to go into the many problems associated 
with theland transfers. 

^"^r. Whitlam-said the action was a historic one, 'demanded by the 
conscience of the Australian people'. 

"The move goes beyond the previous Government's plan to grant the 
tribes long-term leases. It is a step toward meeting Aboriginal demands 
for outright ownership of lands that the tribes had used for hunting and 
for their shifting habitations from time immemorial, but lost to white 
ranchers and mineral developers. 

"'The settlement and development of Australia has been achieved at 
the expense of long established rights of Aboriginal clans and other 
groups to title in the land with which they and their ancestors have 
been traditionally associated', Mr. Whitlam said in appointing 
justice Woodward. 

"The Whitlam Government plans to give the Aboriginal groups community 
titles not only to the lands but also to the mineral and timber rights. 
Par-reaching economic effects are expected. 

"Last week the Government halted applications for land leases in 
the federally administered Northern Territory, a vast area with a heavy 
tribal population where tracts have been turned over to private 
interests." 

29/ New York Times, 17 December 197ft. , 
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133^ It seems, however, that these good intentions were not entirely carried into 
effect. On the contrary, it appears that inat least three areas of Australia 
there are problems for Aboriginal property rights on land. 

134. A team of the World Council of Churches which visited Australia in 198l 
(15 ^une to 3 ^uly)^ reported on special acî s on Aboriginal ownership of land and 
their effects in the Northern Territory^ OB^^^l^.^ ^ ^ Western Australia: 

"Northern Territory,, The Aboriginal Land eights (Northern Territory) 
Act 1976 passed by the Pede^al Government in response to the Woodward Land 
eights Commission of 1972-74^ is the first instance of any legal attempt 
to recognise prior Aboriginal ownership of land. 

The Act provides for a system of thelodging, hearing and granting of 
land claims but the granting ef land to Aboriginal people in the N.T. has 
not been as straight forward as it may seem. In its 1979/80 Annual report, 
the Department of Aboriginal affairs stated: 

Title deeds to former Aboriginal reserves and other land, presented 
to Aboriginal Land Trusts in September 197^, were not registered by 
the Northern Territory Registrar-General because of objections to 
the terms of the titles in relation to the exclusion fro^ the titles 
of roads over which the public has a right of way and the way in 
which mineral rights were reserved to the Crown. 

Pollowlng negotiations between the Commonwealth and Northern 
Territory Governments and the Aboriginal Land Councils, the 
Aboriginal Land eights (NorthernTerritory) Act 1976 was 
amended in the Autumn session of Parliament, to overcome the 
objections. At the same time the Northern Territory Legislative 
Assembly passed complementary amendments to its Aboriginal Land Act. 
Amended title deeds presented to^á number of Aboriginal Land Trusts 
by the Minister in ^une 1980 were subsequently registered by the 
^egistrar^General. Amended deeds-were to be handed over to the 
cither Land Trusts as soon as practicable. 

Whilst the 1976 Ao^ was intended to^serve as-amodel for the states 
to follow, it presents problems for Aborigines in other states because: 

(i) it allows only unalienated crown land to be claimed; 

(11) it places the onus on Aboriginal people to prove their 
traditional affiliation tolands, and indoing so are often 
forced to publicly reveal before the court ancient tribal 
secrets; 

(ill) it does not provide for claims on the basis of need or 
compensation. 

Aborigines in the N.T-, expressed concern about continuing attempts by 
the N.T. Assembly to weaken the provisions of the Act. In respect to 
mining, it would appear that Aborigines only have a right to say ^yes', not 
to say 'no'. Any refusal puts them under constant pressure to give in. 
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Similarly the Central Land Council in Alice Springs is concerned to 
make the Act stronger rather than weaker by: 

(i) making sure that the Northern Territory Government promises not 
to alienate land under claims are kept; 

(ii) making sure that sacred sites,.Aboriginal communities and 
boundaries are protected in case of mining interests granted 

^ D ^ " before the Land eights Act was passed; 

(iii) giving Aboriginal communities on pastoral leases the chance to 
obtain some land. 

The Queensland and Western Australian Governments have consistently 
acted to prevent Aborigines ^rom gaining land or any measure of self-
determination. These Governments appear hostage to the mining, tourist 
and pastoral interests and showDblatant disregard for the human rights of 
Aborigines as well as federal Government legislation regarding Aborigines. 

In Queensland, Aborigines have no right to land and the Premier, 
Mr. Bjelke-Petersen, has announced that the notoriously racist Aborigines 
Act of 1971 willbe repealed this year. Despite thefect that this 
legislation and its regulations, the administration of the Act and the 
conditions in which it places Aborigines, amount to the most racist 
situation for Aboriginal people in Australia, the repeal of the Act will 
mean the further dispossession of Aboriginal people in Queensland of -
7^ million hectares. Mr. Bjelke-Petersen has announced that no freehold 
title will begiven to Aboriginal ..people nor will they be allowed any 
special leasing provisions. 

The Aboriginal people of Queensland are deeply concerned about their 
future. 

An extensive survey of Aboriginal opinion in Queensland in 197^ 
revealed that an overwhelming majority of Aborigines on reserves .. 
(73D1 per cent) wanted the Commonwealth Government to replace the State 
Government as the body responsible for making laws, eighty-five per cent 
of Aborigines on reserves wanted the ownership of the reserve land to be 
in their hands. The survey revealed the widespread desire for 'self-
determination'. 

Now that the Queensland Acts are to be repealed the Aborigines want 
corporate freehold title to the land. DThe proposed 50-year lease is 
unacceptable. Aboriginal religion, culture and self-esteem are based on a 
continuing sacred relationship with undisturbed land which outweighs any 
potential economic benefits, freehold title would secure land against the 
whim of any future government and guarantee security for their children. 
freedom to practise religion and culture is absolutely dependent on 
uninterrupted access to land. 

The Queensland Government has.a-h^story of using legislation to^stop 
the advancement of Aborigines. When the people of Aurukun and 
Mornington Island communities rejected a proposed state government 
takeover and voted to remain under the administration of the Uniting Church, 
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the Government introduced Local Governments (Aboriginal Lands) Act 1978 
thus turning the reserves into local government areas and removing the 
Uniting Church administrators. These communities now fear the large-scale 
intrusion of bauxite mining companies. 

The federal Aboriginal Land Fund Commission acquired four properties 
for Aboriginal groups in Queensland for economic and social purposes. 
Subsequently the Queensland Government altered regulations to prevent the 
registration of titles to further proposed purchases, to prevent Aboriginal 
ownership of land in Queensland» 

In Western Australia, the expropriation of Aboriginal land through 
massacres and the poisoning of water holes and food continued into this 
century. Today, the Crown still retains title to the remaining reserve 
land but under Premier, Sir Charles Court, the W.A. Government has 
consistently refused Aboriginal requests for land and overriden Aboriginal 
opposition to the rush of mining activities.. The most.-recent-example was 
the paramilitary style action at Noonkanbah, which saw: a massive police 
operation mounted to escort a convoy of mining equipment to drill on land 
of sacred significance to Aborigines. 

The W.A. Government does not permit Aboriginal groups to: own land thus 
undermining federal efforts to purchase properties for- Aboriginal^ • 
communities. At the Warringari Community"outside Fitzroy Croso&ng, we met-
Aborigines who have been waiting since 1977 for the W.A. Government to 
grant them 50 hectares out of a cattle station of $80,000 hectares» The 
cattle station owners are willing to give the land but the••'W-.A. Government 
refuses' to act, leaving the Aborigines struggling to survive, because the 
fact that they do not own the land means they ar.e not eligible for 
Federal Government assistance <," 50/ 

135» The Government of Mexico reports that, in order to confirm indigenous rights 
and curb abuses, the following measures have been adopted: 

Legislative measures 

Communal property: In view of demands by indigenous peoples, communal 
property is governed by a special legal regime established in article 27» 
sections VI, VII and VIII, of the Constitution and in chapter 2, section II, of 
the Federal Agrarian Reform Act» 

Ordinary legal procedures guarantee Mexicans the right to own private 
property (articles 14 and 16 Of the Constitution). 

Executive measures 

Executive measures include the procedures for the recognition and 
registration of communal property and for the restitution of land, waters and 
forests which are dealt with by the Office of the Secretary for Agrarian Reform, 
a dependency of the Federal Executive Power. Decisions in such matters are taken 
by the President of the Republic, in accordance with article 8 of the Federal 
Agrarian Reform Act. 

50/ Elizabeth Adler and others, Justice for Aboriginal Australians, 
Programme to Combat Racism, World Council of Churches, Geneva, 1981, pp. 15-18. 
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Statistical data 

The national Indigenous Affairs Institute acts as a consultative body in 
procedures relating to the recognition and registration of communal property and 
to boundary disputes, in accordance with articles 5^0 and 574 of the Federal 
Agrarian Reform Act. For the purpose of such procedures, the Institute has 
repeatedly requested^ 

^1. The recognition, confirmation and registration of land which 
rightfully belongs to indigenous communities or of land which they own' 
de factor 

2. The restitution of land which has unlawfully been takenaway 
from them^ and 

5. The right of indigenous populations which have no land to be 
granted land in accordance with their needs.^ 

Administrative measures 

Administrative measures include all the steps and measures taken by the 
national Indigenous Affairs Institute to defend the.property rights of indigenous 
communities before the muhicipal,^State and federal authorities. 

Indigenous populations in the country have a tradition of communal land use 
which enables all members of the indigenous settlement to take part in its 
improvemen^ahd-exploitations Thé^ïawmakers understood this situation and. 
recognized and took it into account in article 27^ section III, of the 
Constitution, which provides that ^Population settlements which retain communal 
status de facto or dé ^ure shall have capacity to en^oy in common the land, 
forests and waters which belong to them or have been or may ^e restored to them^. 

In addition th^-agrarian legislations force entitlesBtheme^bers of 
indigenous communities, meeting in a general assembly^ to decide on the award of 
plots to individuals, with the result that general rules are being established. 
It should alsoôénôted that^commuhal property rights may not bealienated^ 
prescribed^, encumbered or^trahsferred (articles 22^ 2̂ 5,B47̂  section ^, 52 anoB55 
of the Federal Agrarian Reform Act). 

15^. Among the principles of the official policy in Malaysia regarding the 
Orang Asli populations, there is one concerning land, which reads as.follows: 

^(d) Thé special position of Aborigines in respect .of̂  land usages 
and land rights shall he recognized. That is^ every effortwill be-
made to encourage the more developed groups to adopt a settled way of 
life and thus to bring them economically into line with other communities 
in^this country. Aborigines will not be moved from their traditional^ 
areas without their full consent.^ D D 

157. Areas predominantly or exclusively inhabited ^y Orang Asli may^e declared 
to be Aboriginal Areas, whether or not divided into ^cantons^, or to be 
Aboriginal Réserves. ^The conditions under which such declarationsmay be made 
by the Ruler in Council or the correspohding Governor in Council, and the effects 
of these declarations are stipulated in-the Aboriginal Peoples Ordinance, as 
follows^ 
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^ . (1) The Ruler in Council or the Governor in Council may, by 
notification in the Gazette, declare any area predominantly or exclusively 
inhabited by Aborigines, which has not been declared an Aboriginal reserve 
under section 7D ^o be an Aboriginal area and may declare such area to be 
divided into one or more Aboriginal cantons: 

^Provided that where there is more than one Aboriginal ethnic group 
there shall be as many cantons as there are Aboriginal ethnic groups. 

^(2) Withinan Aboriginal area D 

^(i) no land shall be declared a Malay Reservation in accordance 
with the provisions of any written law relating to Malay 
Reservations for the time being in force in the Federation 
or any part thereof^ 

^(ii) no land shall be declared a sanctuary or reserve in accordance 
with the provisions of any written law relating to the 
protectionof wild animals and birds for the tim^ebeingin 
force in the Federation or any part thereof^ 

^(iii) no land shal-1 be alienated, granted, leasedor otherwise 
dispo^d of to persons not being Aborigines normally resident 
in that Aboriginal area or to any commercial undertaking 
without consulting the Commissioners 

^(iv) no licences for the collection of forest produce in accordance 
with theprovisions of any written law relating to forests for 
the tim^ beingin forde in the Feuerationor any part thereof 
shall be issued to persons not being Aborigines normally 
resident in that Aboriginal Area orto any commercial 
undertaking without consulting the Commissioner and in granting 

- any such licence it may be ordered that a specified proportion 
Of Aboriginal labour be employed. 

^ 5 ) ^ ^ Ruler in Council may in like manner revoke wholly or in part 
or vary any declaration of an Aboriginal areamade under subDsection (1). 

^7. (1) The Ruler in Council or the Governor in Council may, by 
notification in the Gazette, declare any area exclusively inhabited by 
Aborigines to be an Aboriginal reserved 

^Provided that when it appears unlikely that the Aborigines will remain 
permanently in such place it shall not be declared an Aboriginal reserve but 
shall form part of an Aboriginal area^ 

^Provided further that an Aboriginal reservemay be constituted within 
an Aboriginal area. 

^(2) Withinan Aboriginalreserve: 

D^i) no land shall be declared a Malay Reservation in accordance 
with the provisions of any written lawrelating to Malay 
Reservations currently in force in the Federation or any 
part thereof^ 
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^(ii) no land shall be declared a sanctuary or reserve in accordance 
with the provisions of any written law relating to the 
protection of wild animals and birds currently in force in the 
Federation or any part thereof^ 

^(iii) Bno.land shall be declared a reserve forest in accordance with 
the provisions of any written law relating to forests currently 
in force in the Federation or any part thereof^ 

^(iv) no land shall be alienated, granted, leased or otherwise disposed 
^of^except to Aborigines of the Aboriginal communities normally 
resident within the reserved 

^(v) no temporary.occupation of any land shall be permitted under any 
written law.relating to land currently in force in the 
Federation or any part thereof^ 

^ 5 ^ T h e Rulers in Council or the Governor in Council may in likemanner 
revoke wholly or in part or vary any declaration of ah Aboriginal reserve 
made under subjection.(1).^ 

158. The Ordinance contemplates the compulsory acquisition of land for Aboriginal 
areas or reserves, whenever necessary,^ in accordance with the following provision: 

^15. When it is necessary to acquire ̂ anvi^^vabie property, not being 
State land, in order to declare the same to be an Aboriginal areaor an 
Aboriginal reserve, such property may be acquired in accordance with the 
provisions of any written law relating to the acquisition of land currently 
in force in the State in. which such property is situated and any declaration 
required by any such written law that such property is so needed shall have^. 
effect as if it werea declaration that such property is needed for a publics 
purposein accordancewith such written law.^ 

159D Rights of occupancy within Aboriginal areas or reserves aregrantèdinB 
accordance with the Ordinance, as follows: 

^8. (1)^ The Ruler in Council.or the Governor in Council may grant rights 
of occupancy of any land not being alienated land or land leased for any 
purpose withinany Aboriginal area or Aboriginal reserve. 

^(2) Such rights may be granted to: 

^(a) any individual Aborigines or 

^(b) members of any family of Aborigines^ or 

^(c) members of any.Aboriginal community. 

^(5) Such rights may be granted free of rent or subject to such rehts^ 
as may be imposed in the grant. 

^(4) Suchrights may be granted subject ^o such conditions as may bê  
imposed by the grant. 

0 ^ 



^C^.4B5uo^/l985B2l/Add.4 
^a^e 70 

^(5) Such rights shall be deemed not to confer on any person any 
better title than that ^f a tenant at will..^ 

^(^) nothing in this section shall preclude the alienation or grant 
or lease of any land to any Aborigine.^ 

140. Aboriginal communities are not obliged to leave areas declared to be a 
Malay Reservation, a reserved forest or a game reserve. The Aboriginal Peoples 
Ordinance provides^ 

^10. (1^ An Aboriginal community resident in any area declared to be a 
Malay Reservation, a reserved forest or a game reserve in accordance with 
the provisions of any written law currently in force in the Federation or 
any part thcreof^may, not withstanding anything to the contrary contained 
in such written law, continue to reside therein upon such conditions as 
the Ruler in Council or the Governor in Council.may.by rules prescribe. 

^(2) Any rules made under this section may expressly provide that 
all or any of the provisions of such written lawahall not have^effeot.in 
respect of such Aboriginal community or that any such provisions shaîlDhe 
modified in their application to such Aboriginal community in such manner 
as shall.be specified. 

^ 5 ) ^h^ Ruler in Council or the Governor in Council may by order 
require any^such Aboriginal community to lea^e and remain out of anŷ  ̂ ucñ 
area and may in such order make such consequential provisions, in^ludin^g 
the payment of compensation as may be necessary^. 

^ 4 ) Any compensation paid in accordance with the provisions of 
subjection (5^ ̂ a^ ̂  paid in accordance wi^h t^e provi^ion^ of 
section 1 2 ^ 

14ID Compensation should be paid for alienation of State land upon which fruit or 
rubber trees claimed by Aborigines are growing. The Aboriginal Peopled Ord^nan^e 
provides: 

^11. ̂ 1 ) Where an Aboriginal community establishes a claim to. fruit or 
rubber treason any state land which is alienated, grants, leased f̂ or 
any purpose, occupied temporarily under licence or otherwise disposed^of^ 
then such compensation shall be paid to such Aboriginal community as 
shall appear to the Ruler in Council or the Governor in.Council to be ̂ ust. 

^(2) Any compensation paid in accordance with the-provisions of 
subDsection (1) may be paid in accordance with the provisions of section 12. 

^12. If any land is excised from any Aboriginal area or Aboriginal reserve 
or if any land in any Aboriginal area is alienated, granted^leased for 
any purpose or otherwise disposed of, or if any right or privilege in any 
Aboriginal area or Aboriginal reserve granted to any Aborigine or 
Aboriginal community is revoked wholly or in part, the Ruler in Council or 
the Governor in Council may grant compensation therefor and may pay such 
compensation to the persons entitled in his opinion thereto or may, if he 
tninks fit, pay the same to the Commissioner to be held by him as a co^on 
fund for such p^r^ons or for such Aboriginal community as shall be directed, 
and to be administered in such manner as may be prescribed.^ 
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I42. In ^ew Zealand, according to information provided by the Government: 

^The present law relating to Maori land is contained in the Maori 
Affairs Act 1955D ^ ^ Act provides for the recording of titles to 
Maori land, the succession to shares in it, its alienation and mortgaging, 
and the setting up of what are known as Maori incorporations. Under this 
Act, as under its predecessors, a Maori Land Court (originally established 
in 18^2) has special functions relevant to such matters.^ 

145D The^Citizens^ Association for Racial Equality reports: 

^Few special measures have been taken in the past to protect Maori 
land since the whole emphasis of land policy from the foundation of the 

^colony has been on providing ways to facilitate the acquisition of Maori 
land by European colonists. It is tr^e that from time to time^ 
legislation was passed to prevent Maoris, ignorant of European commercial 
practices, frpm being fraudulently deprived of their lahd^ bu^ these were 
not vigorously enforced and much of the Maori land that was alienated in 
the later nineteenth century went to pay off debts incurred in.attending 
the Maori Land Court or in other ways.^ 

144D With regard to Peru, an official publication states that: ^Pursuant to the 
provisions of DecreeDLaw ^o. 1771^ ̂ d in accordance with article 212 of the 
Constitution providing for the restructuring of peasant communities and the 
establishment of regulations governing their organizationand functioning and 
with the provisions of the national Development Plan, the former Directorate of 
Communities, in order to provide guidelines for that restructuring, drafted a 
Special Statute for Peruvian Peasant Communities, which was approved by 
Supreme Decree ^o. 57^50 A of 17 February 1970 and refers to the basic aspects 
of their social, economic and cultural Organization with a view to their 
transformation in accordance with the general principles of agrarian reform, as 
part of the integrated development policy of the State. 

The^Special Statuterestructures s^ch^communities by introducing far-reaching 
changes in their system of Government and their economic regime and defining their 
rights and obligations as legal persons und^r private law, together with the 
rights and obligations of their members, in accordance with traditional indigenous 
values and the principles of social justice which govern the domestic policy of 
the State. 

Its aim is to reorganize the communities along new lines, the first step 
being restructuring, in which membership of the community and land ownership have 
an important role to play. The first is governed by part IV of the Statute 
(implemented by Supreme Decree ^o. 595D70DAG) and the second by part VII, 
section III, which reaffirms that the right of peasant communities to own and use 
land is subject to the regime established by the national Constitution, by 
DecreeDLaw ^o. 1771^ ^У the ... Statute and by the other provisions in force.^ 

145. The law relating to indigenous communities and agricultural development in 
the bungle and bungle border areas provides: 
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^Article 9. The State shall protect tbe indigenous communities^ t i t l e to 
land, conduct the appropriate purveys and issue t i t l e deeds to tne communities. 

In marking the ooundaries of their t e r r i t o r i e s , i t snail consider: 

^a^ Wnen a community- i s se t t led, the area tnat i t occupies^ 

^b^ Wnen a community- makes seasonal migrations, the to ta l area over which 
i t usually-moves^ 

^o^ ^nere a community- does not possess sufficient land, the State sh^ll 
allocate to i t the area i t requires to satisfy- i t s memberŝ  needs.^ 

^Article 10. Land which, i s situated within the boundaries of the communities^ 
t e r r i t o r y as delimited in accordance with tne provisions of tne preceding ar t ic le , 
and which, was al^locatedby- tne State to private individuals suhsequent to tne 
national Constituti^npromulgated on IS January 1920 shall be incorporated into 
tne areaowned b^-the indigenous communities. Tne private individuals oo^ca^ned 
snail be compensated for anŷ  useful or essential improvements tney-may nave made. 
In the event of disagreement as to the value of tne improvements, such, value shall 
ое-determined by- the Agrarian Code. 

The Agricultural ^Developm^nt^ank shall grant tne community- concerned any 
loans i t may- require to comply-witn tn i sprov i s ion and snail de t^^ in^ piment 
periods according to tne nature of̂  the improvements made.^ 

^Article 11 . Tne t i t l e to an indigenous community's landmay-not oe 
alienated, prescribed or attacned.^ 

^A^ticle 12. T^^at ionalSyatem. of Support for Social mobilization snail 
enter the indigenous communities i n tne national Indigenous Communities ^egister^ 
w n i c n i t snail establish for -^hatn-urpose.^ 

14̂ D ^neGove r̂nmenB^^of t ñ e ^ ñ i l i ^ n i n e s n a a transmitted the texts of certain 
enactments d e a l i n g ^ t n aspects of land settlements allocation anddevelop^ent as 
well as witn tne conditions f̂or̂  andpower of, appro-val of encumbrances and 
conveyances oy members of non^Cnristian communities. Tne Gove^ment has also 
transmitted tne ^explanatory-notes^ attached to tñe drafts and which. contain an 
explanation of tne reasons and purposes of these provisions. Tne following are 
tne texts and explanations. 

republic Act59S5 

^xplanatorv^ote^ 

reports of the field representatives of the Commission on national 
Integration, confirmed oy tné findings of the survey- conducted in 19^2hy the 
Senate Committee o n ^ a t i o n a l ^ i n o ^ i t i e s in Mindanao, Palawan, l indero, ^ueva^ci^a, 
^ueva Vizcay-a, Cagayan, Isabela and fountain Province, disclosed cases of 
land g rabb ing^ere invariably- tne victims are tne poor and i l l i t e r a t e membersof. 
tne national cultural minori t ies . In many of these casés thousands are being 
ejected from tnei r ancestral dwelling and from their farm lo t s which they and 
tne i r predecessorsDinDinterest nave been occupying openly^ peacefully-, 
continuously- and exclusively- i n tne concept of an owner since time immemorial. 
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The immediate cause of a l l these unfortunate inc idents i s the harshness and 
inequity of our present pasture laws, p a r t i c u l a r l y Section 3 of Commonwealth 
Act No. 452, which',rerider""possible the deprivat ion of these nat ional . cu l tu ra l 
minor i t ies of t h e i r ances t r a l homes and"landholdings through the grant of pas tu ré 
permits o r leases' ' to important and', i n f l u e n t i a l 'persons both i n and outside of 
the Government. ' ' . ' ' 

In the grant o f ' pa s tu r e l eases or permits the 'Pas ture Land Act does not 
contain"'any provis ion for 'safeguarding the p r i o r r i g h t by occupation or se t t lement 
of any person over the area tha t i s the subject of the pasture lease or permi t . 

To amend t h i s law, .approval of the attached b i l l is 'earnestly'recommended. 

Republic Act 3985 

[Approved 18 June 1964] 3 l / 

-"Section 1 , Sect ion thre<r of Commonwealth Act Numbered. Four,"Hundred and 
Fifty-Two i s . amended'to' read as ' fo l lows: '''" '"'' ' '"' ' ''' ' " ' "'" 

"Section 3.'- : ; The.Bureau of ' Forestry shal l have j u r i s d i c t i o n and au thor i ty 
over the adminis t ra t ion , protection", and management of pasture lands and over the 
granting of l e a s e s or permits for pasture purposes to any c i t i z en of lawful age 
of the Ph i l i pp ines and. any corporation or associa t ion of which, a t l e a s t 
s ixty per ' cent of the c a p i t a l belongs wholly to c i t i zens of the" Phi l ippines and 
which i s organized and cons t i tu ted under the laws of the Ph i l ipp ines , for an area-
of not more than two thousand hectares i n accordance with the provisions of t h i s 
Act. Such l e a s e s s h a l l run for a period of not more than twenty-five y e a r s , but 
may be renewed once for another period not to exceed twenty-five yea r s , i n case 
lessee sha l l have made important improvements, which, i n tñe d i sc re t ion of the 
Secretary of Agr icu l ture and (Commerce) Natural Ее sources, j u s t i f y a renewal. 

"However, no 'pas ture permit o r lease sha l l be granted i n provinces which, 
according to tñe l a t e s t o f f i c i a l population 'ceásus, are inhabi ted 'by members of 
the cu l tu ra l m ino r i t i e s without a p r i o r Inspe c'tion /¿Gnducted' j o i n t l y by 
representa t ives of tñe Bureau of" Forest ry "and of the Commission,'on National 
In tegra t ion 'and a c e r t i f i c a t i o n ' by sa id ' r ep resen ta t ives tha t no" members of tñe 
national cu l tu r a l minor i t i e s ac tua l ly : occupy any por t ion of the ' a rea applied for 
under pasture permit o r lease':1 ' ' 

"Section 2. Sect ion eleven of the same Act, as amended, i s fur ther amended 
to read as follows: 

"Sect ion-11. Any -corporation,-or- associa t ion-or persbn who-occupies or uses 
any p a r t of the pub l i c domain for grazing purposes without -lease-or -permit-in-
viola t ioñ of the p rov i s ions of t h i s Act,' or who, having obtained such lease or 

3 1 / This: Act i s ca l l ed : --l'An Act to-amend-sections--three and eleven-.of-' 
Commonwealth Act numbered four hundred-• and-fi-f-ty-two-, ••otherwise- known ràs ••'№&-
Pasture Land Acf' and for o t h e r purposes- (re conditions- for the- grant-<3f--pasture -
permit or l e a s e ) . " 
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permit uses s a i d p a r t of the public^domain for a g r i c u l t u r a l purposes, shal l be 
pun i shedby a f ine of not l e s s than^cne thousand pesos nor more than 
two thonsandpesos and^orby imprisonment of not more than s ix months a t the 
d i s c r e t i o n of the cour t . In cases of a corporation o r associa t ion , the 
p r e s i d e n t , managing d i r ec to r o r manager thereof s h a l l be held criminally l i a b l e . 
Any lease or permit here in granted sha l l be automatical ly cancel ledupon v io la t ion 
of any of t h e o r o v i s i o n s of t h i s Act or of any r u l e s or regula t ions promulgated 
thereunder . 

"Any p e r s o n r e s p o n s i b l e for the issuance of pas tu re permit or lease i n 
v i o l a t i o n of the provis ions of the secondparagraph of sect ion three of t h i s Act 
s h a l l be l i a b l e for the pena l t i e s here in imposed. 

"however, no member of the na t ional cu l tu ra l mino t i r i e s who has occupied any 
f o r e s t zone i n good f a i t h for more than five years p r i o r to the approval of t h i s 
Act ^ B ^ be subject to t h e p e n a l t y p r e s c r i b e d h e r e i n , should the area so occupied 
be found more s u i t a b l e ' f o r ag r i cu l tu ra l than for t imber purposes, the same shal l 
be disposed of i n favour of the ac tua l occupants under the provis ions of 
Commonwealth Act numbered one hundred and for ty-one , subject to republ ic Act 
numbered one thousand e ight hungred e igh ty-e igh t , as amended." 

"Section5D Any or^ a l l Acts , r u l e s and r egu la t ions andexecut ive orders 
contrary to o r i n c o n s i s t e n t w i t h the foregoing prov is ions of law are hereby 
repealed.^ ' 

r epubl ic Act No. 5S72 

(^xplanatoryNc^e) 

'because of the aggressiveness of our more en t e rp r i s ing C h r i s t i a n b r o t h e r s 
i n Mindanao, founta in province , and o ther p laces i n h a b i t e d b y ^ a ^ b e r ^ of th^ 
n a t i o n a l c u l t u r á í l ^ i n o r i t i e s , there has^beenane^od^us of t h e p o o r a n d l e s s 
fo r tuna te non-Chr is t iens from t h e i r ances t ra l ho^es during the l a s t t e n y e a r s to 
the fas tnesses of a g r i c u l t u r a l l ands , ^unfortunately, i n m o s t case^ within the 
f o r e s t zone8. ^u t t h i ^ i ^ - n o t the e n d o f the t ragedy of t h e n a t i o n a l cu l tura l 
m i n o r i t i e s . because of - the grant of pasture l ea ses o r permits to the more 
aggreasive C h r i s t i a n s ^ t h e na t ibna l c u l t u r a i ' m i n o r i t i e s who have s e t t l e d i n the 
f o r e s t zones for the l a s t t e n y e a r s have been harassed and j a i l e d or threatened 
with harassment and imprisonment. 

"The t h e a i s b e h i n d the add i t iona lpa ragraph to Section 1 4 ^ f the publ ic 
Land Act i s to give the na t iona l cu l tu ra l minor i t i e s a f a i r chance to acquire 
landso^f t h è p u b l i c domains r e p u b l i c Act No. 7 S 2 p a s s e d o n 21 June 19o2gran t s 
the occupan t so f a g r i c u l t u r a l p u b l i c lands the r i g h t to own those l a n d s i f they-
h a v e b e e n there since 4 ^^1^1945^ or e a r l i e r . e v i d e n t l y , under t h e p r e v a i l i n g 
circumstances, a grea t number of cu l tu ra l minor i t i es occupying lands of the 
p u b l i c domain would f a i l to come under the provis ions of t h i s law, because 
s ince 19^-5^ most of them have been driven from t h e i r o r i g i n a l ances t ra l abodes. 
For t h i s reason , t h i s b i l l , i n p r o p o s i n g an addi t iona l paragranhwhich would 
change t h e d a t e to 4 ^ u l y 1955 or l O y e a r s l a t e r , a t tempts to rescue these 
c u l t u r a l m i n o r i t i e s from a p o s i t i o n - o f disadvantaged not of t h e i r ownmaking, 
and give them a f a i r chance ^^3. eçual opportunity- with t h e i r Chr is t ian 
b r o t h e r s i n the a c q u i s i t i o n o f publ ic lands . (underscoring added) 
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"The reason for proposing the addi t iona l paragraph (c) of Section 48 i s to 
improve on the preceding paragraph (b) concerning ag r i cu l tu ra l lands of the p u b l i c 
domain. The provis ions of paragraph (e) as^propo^ed i n t h i s Act cover a l l k inds 
of land of the publ ic domain^fô^hd su i tab le for ag r i cu l tu ra l purposes, whether 
disposable or not , under tñe bona.fide"claim of acquis i t ion or ownership. ^nder 
thase provisions the na t iona l cu l tu ra l minor i t i es are given an advantage i n the 
acquis! t i o n o f lands of the publ ic domain because the i r claim to po^seasion o r 
ownership covers both disposable and non-disposable por t ions of the lands of the 
public domain as long as they are found su i tab le for a g r i c u l t u r e . 

"Thaamendmen^^O S e c t i o n l 2 0 of t h e P u b l i c L a n d A c t b y i n s e r t i n g a n e w 
provision therein i s to pro tec t the l i t e r a t e non-Christian cu l tu ra l minorit ies-who D 
may know how to read and wri te but may not be in a p o s i t i o n fu l ly to comprehend the 
legal^signif icance or impl icat ion of t ransac t ions of t h i s nature considering the 
verbose legal phrases usual ly employed i n instruments covering r e a l t y t r a n s a c t i o n s . 

"Hence the approval of said amendment^is^earnestly recommended." 

Republic Act5872 

[ l S - J u n e - 1 9 ^ 

"Section 1 . A new paragraph i s hereby added to Section 4^ of 
Commonwealth Act NumberedOne Hundred Forty-One to read as follows: 

"Section 44D Any natura l -born c i t i z en of t h e P h i l i p p i n e s who i s not the owner 
of more than twenty-four hec tares and who since July four th , nineteen hundred and 
twen ty - s ixo r p r i o r t h e r e t o , has continuously occupied and cu l t i va t ed , e i t h e r by 
himself or t h r o u g h h i s p r e d e c e s s o r s - i n - i n t e r e s t , a t r a c t or t r a c t s of a g r i c u l t u r a l 
p u b l i c l a n d subject to d i spos i t ion or who sha l l have paid the r e a l e s t a t e t a x 
thereon while the same has not b e e n o c c u p i e d b y any^person, sha l l be e n t i t l e d , 
under the provisions of t h i s chapter , to have a free pa ten t i ssued to him f o r 
such t r a c t or t r a c t s of s u c h l a n d not to exceed twenty-four h e c t a r e s . 

"A member of the na t iona l cu l tu ra l minor i t i es who has continuously,occupied-
and cul t ivated , e i t he r by himself or through h i s p r^deces so r - in - in t e r e s t , a t r a c t 
or t r a c t s of land, whether disposable or not since 4 Ju ly 1 9 5 ^ sha l l be 
e n t i t l e d to the r igh t g r a n t e d i n the precedingparagraph of t h i s sec t ion : p rovided , 
tha t at the time he f i l e s h i s free patent appl ica t ion , he i s not the owner of any 
r ea l property secured or disposable under t h i s provision of the Pub l i c Land Law." 

"Section 2. A new subsection (c) i s hereby added to sec t ion 4S of the same 
Act to-read as follows: 

"Section 48. The c i t i zens of the Ph i l ipp ines descr ibedbelow, who are 
occupying lands of the publ ic domain or claim to own any s u c h l a n d s or an 
i n t e r e s t there in , but whose t i t l e d have not beenper fec ted or completed, may apply 
to the Court of ^ i r s t Instance of the province wher^ the land i s loca ted fo r 
confirmation of t h e i r claims and the issuance of a c e r t i f i c a t e of t i t l e t h e r e f o r , 
under theDLandRegiatration Act, to wit^ 

"(a) Those who p r i o r to the t r ans fe r of sovereignty from Spain to the 
united States have applied for the purchase, composition or other form of g ran t 
of lands of the public domain under the laws and royal decrees then i n f o r c e , and 
have i n s t i t u t e d and prosecuted the proceedings i n connection therewi th , but have, 
w i t h e r without default upon t h e i r p a r t , or for any other caused not received 
t i t l e therefor , i f such appl ica t ion grantees and the i r he^rs have occupied and 
cul t ivated said lands continuously since the f i l i ^ of t h e i r app l ica t ions ( s i c ) . 
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"(b) Those who by themselves or through their predecessors-in-interest 
have been in continuous, exclusive, and notorious possession and occupation of 
agricultural lands of thepubl ic domain, under a b o n a f i d e c l a i^o f acquisition 
or ownership, for at least th i r ty years immediately preceding the f i l ing of the 
application for confirmation of t i t l e , except, whenpreventedby war or force majeure. 
Those shall be conclusively presumed to have performed a l l the conditions essential 
to a government grant and shall be ent i t led to a cer t i f icate of t i t l e under the 
provisions of th i s chapter. 

"An act to amend sections forty-four, forty-eight and one hundred twenty of 
commonwealth Act numbered one hundred forty-one as amended, otherwise known as 
the 'Public Land Act' and for other purposes 

"(c) members of the national cultural minorities who by themselves or through 
the i r predecessors^in-intere'st^have been in open, continuous,, exclusive and 
notorious possession and occupation of lands of the public domain suitable to 
agriculture, whether disposable ô r not, under a-bona fide c l a i ^ o f ownership 
for at leas t 50 years aha l lbe ent i t led to the r ights granted in subsection (b) 
hereof." 

"Sect ion5. Section 120 of the same Act i she r eby amended to read as 
follows: 

"Section 120. Conveyances and ancu^bránces^ade by^ersonsbalonging to the 
so-called 'non-Christian Fi l ipinos ' or national cultural ^ n o r i t i e s , whenproper, 
shall 'be valid i f the person making the conveyance or encumbrance i s able to read 
and canunderstandthe language i^which the i^stru^nt 'of. .conveyancecr 
encumbrancers writ ten. Conveyances and encumbrances made^by i l l i t e r a t e 
non^Christi^áns or l i t e r a t e non^Christians where the instrument of conveyance 
or encumbrance i s i n alanguage not^nders t^odby the sai^ l i t e r a t e nonDChri^tian 
s h a l l n o t b e -validunless duly ap^ro^vedby the Chair^anof the Commission on 
National Integration.^ 

"Section4D AnyAct, law, rule and regu la t iono r executive order contrary 
hereto is-héréby amended ánd^or repealed accordingly." 

Provincial Circular (unnumbered) 

[25 September 1 9 ^ 5 ^ 

(Conveyance and incumbrances Approval) 

"With the amendment of Section 120 of Commonwealth Act No. 141, as.amended, 
otherwiseknown as thePubl icLandAct , by Sec t ions of republic ActNo. 5S72, 
which reads:-

52^ This Circular was directed to a l l Provincial Governors of Mindanao and 
Sulu, fountain Province, NuevaVizcaya, Occidental^indoro, Oriental Mindoro and 
Palawan. 
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"Conveyances and encumbrances made by persons belonging to the so-cal led 
' non -Chr i s t i anF i l i p inos^ or na t ional c u l t u r a l m i n o r i t i e s , whenproper , sha l l 
be va l id i f the person making the conveyance or encumbrance i s able to read 
and can understand the language i n which the instrument of conveyance or 
encumbrance i s w r i t t e n . Conveyances and encumbrances made by i l l i t e r a t e 
non-Chris t ians or l i t e r a t e non-Chris t ians where the instrument of conveyance 
or encumbrance i s i n a language not unders toodby the said l i t e r a t e 
non-Chris t ians sha l l n o t b e v a l i d u n l e s s duly approvedby the Chairman 
of the Commission onNa t iona l I n t e g r a t i o n . " 

The approval of t h i s Office of conveyances and encumbrances executedby persons 
belonging to the so-ca l led non-Christ ian F i l i p i n o s or nat ional cu l tu ra l minor i t ies 
heretofore r e q u i r e d u n d e r i t s P r o v i n c i a l C i rcu la r (unnumbered) dated 2^ July 195^^ 
i s no longer necessary . Henceforth, and to avoid delay, a l l papers r e l a t i v e to 
said conveyances and encumbrances requi r ing approval shouldbe forwarded d i r e c t l y 
to the Chairman of the Commission onNat iona l In teg ra t ion for appropriate ac t ion . 

147D ^be Swedish Government did not transmit separate information on these p o i n t s . 
In response to a request for information thereon, the Government simply s t a ted tha t 
"the Lapps as well as other minori ty groups are subject to the same laws as a l l 
ether Swedes. There are no spec ia l ru l e s concerning the sale of r e a l 
property e t c . , which apply only to members of minori ty groups". 

14S. As regards the l e g i s l a t i v e measures adopted inSweden to p ro t ec t the lawful 
property r i g h t s of the Lapps, a p u b l i c a t i o n s t a t e s : 

"The HeindeerHusbandry Law also contains provis ions designed to safeguard 
the i n t e r e s t s of re indeer b reede r s . For example, r e i n d e e r b r e e d i n g i s a 
pr iv i lege reserved for Lapps and may be ca r r i ed out i n c e r t a i n r e g i o n s . The law 
does, however, give the Cabinet the newer to i n i t i a t e ^oves to close off c e r t a in 
areas to r e indeer b r e e d i n g i f t h e y are needed for ' purposesof e s s e n t i a l 
importance to the general wel fares . The Crown also reserves thepower to 
t ransfer such r i g h t s as hunting and f i sh ings 

"As c a n b e seen, quest ions connected w i t h r e i n d e e r b r e e d i n g , espec ia l ly 
those concerning land and water r i g h t s , have been the subject of c o n f l i c t i n g l e g a l 
i n t e r p r e t a t i o n s . I t has become increas ing ly necessary to c la r i fy l ega l 
r e l a t ionsh ips and ar r ive a t a b e t t e r d e f i n i t i o n of both the nature and extent of 
Lapp r i g h t s . For t h i s p u r p o s e , most of the Lapp v i l l ages i n Swedenhavebeen 
involved since 1 9 ^ i n a su i t agains t the Swedish Government i n o r d e r to e s t a b l i s h 
i n p r i n c i p l e t h a t t h e i r r i gh t to the re indeer grazing f e l l s of JamtlandCounty 
supersedes t h a t of the SwedishCrown. In connection wi thp repa ra to ry work for 
the newReindeer Husbandry Law, the National ^ n i o n o f Swedish Lapps (which 
r^present^-the bargaining i n t e r e s t s of the Lapp v i l l ages and associa t ions) 
i n s i s t ed -^hat the Lapps have more extensive l e g a l r i g h t s to the re indeer grazing 
ar^as ' than previous re indeer grazing laws have admitted. These r i g h t s c a n b e 
characterized a.s j o i n t ownership or permanent r i g h t of possass ionbased on an 
ancient p r e s c r i p t i v e claim. Th^ r i g h t s of hunting and f ishing i n these areas 
should thus , i n the opinion of the ^nion, be recognized asproper ly ,be longing to 
the Lapp v i l l a g e s . 

"Legal con t rovers ies , involving the thorny problemof guaranteeing the 
Lapps a voice i n deciding t h e i r future r e l a t i o n s h i p with the non-Lapp populat ion, 
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are kept in the limelight by the continued encroachmentsbeing made onreindeer 
breeding areas. Increased highway t ra f f i c , extensive water-control projects, 
heavy tourism, intensive forest u t i l i za t ion , l ega lpro tec t ionof certainpredatory 
animals, e t c . , a l l place increasing demands on reindeerDbreeding Lapps to adjust 
to new conditions." 35B̂  

149^ According to information fumishedby the Government of the^n i ted States an 
Indian reservation i s an area of land reserved for Indianuse. The name comes 
from the early days of Indian-white relationships whan Indians relinquished land 
through treaty^ "reserving" a portion for their ownuse. reservations have been 
createdby t r e a t i e s , Congressional acts , executive Orders and Agreements. 

I no rde r to have the t rus t relationship over Indian land (reservations) 
r^mo-ved, Congress must hold hearings and vote that the l^nd can be given to 
Indianpeople in feepa ten t - or to be held as the non-indigenouspopulation 
holds land. The hearings are a safeguard to prevent the deedgoing to the 
Indians without considerable thought being given to the matter. However, in at 
l ea s t one case the land did go to the Indian tr ibe in feepatent and the tribe 
i s now pet i t ioning the Congress to have i t p u t b a c k i n t o t rus t . The trust 
relationship includes freedom from'Tealproperty.taxes, and in the case of the 
l a t t e r t r i be , taxes were too heavyaburden for the tribe to maintain. The 
t r ibe was forced to se l l some of i t s l a n d - whichi t coulddo since the land 
was no longer in t rus t D and fe l t that private ownership did not compensate for 
the loss of land. 

150. InColo^bia, the measures taken with regard to indigenous property and, in 
pa r t i cu la r , land have been described in the following way: 

"Act NoD 89 provides that any parcialidad (settled indigenous co^^unity) 
whether or not itsmembers follow-the tradit ional community way of l i f e , ahall 
be govemednot by general l eg is la t ion , b u t b y a cabildo or council appointed 
by the Ind^ns themselves i n accordance with thei r traditional customs. I n a l l 
matters re la t ing to the financial administrationof the community, the cabildo 
has a l l the powers conferred o n i t by i t s p a r t i c u l a r statutes andby tradi t ion. 
The cabildo may take steps to annul or cancel any sale which constitutes an 
infringement of existing leg is la t ion and apply for the invalidation of contracts 
mortgaging community land and of any other transactionwhichmay be prejudicial 
to the community as a whole. '.I^isputesbetween Indiana over community affairs 
must be submitted to arbi t ra t ion and dealt withby ordinary law. ' 

Act No. 19.provides that the land of a co^^unity (resguardo) must be 
dividedup by special commissions appointedby the provincial governments^ al l 
expenditure re la t ing to these commissions i s to be defrayedby the State. ' The 
land may be allocated to individualpersons or to families and the" commissions 
are empowered to determine the number of hectares to be allotted to eachperson 
or family. When aresguardo has been dividedup, itsmembers are placedon the 
same footing as Colombian cit izens wi threspec tbo th to their persons and their 
property (a r t i c le 29)D When a resguardo i s being dividedup, suitable areas 
rn^st be set aside for schools, welfare purposes, market grounds and other 
public services." 3^B 

35B The Lapps in Sweden, Fact Sheets onSweden, publishedby the 
Swedish Ins t i tu te F̂S 59 ^cs^ , Sweden, 1972. 

54^ n o , op. c i t . po. 5IC-517D O B ^ 
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3. Special provisions concerning the i^vestig-^tion^ establishment and 
registration of titles to land â d resources acquired by 
consuetudinary legal procedures and the registration of all land 
and all resources to which indigenous populations hold title, or 
the right of ownership or poss^ssio^ or in which they hav^ shares 

151. In the procedure for establishing the rights on land it is important to 
determine first whether the given piece of land has been claimed by any person or 
group and, if so, on what grounds. It is obvious that before the coding of the 
invaders from abroad the indigenous peoples occupied vast areas of the territories 
on ^hich they had developed their existence as peoples and nations and claimed 
the^ as their territory. 

152. The notions of "original occupation" or of "aboriginal title" have been 
propounded to give relevance to the claim of prior physical and economic occupation 
by indigenous peoples of large area^ of the territories of present-day States. In 
some countries this notion was at the basis of initial agreements or treaties. 
Recognition of this title was one of the major considerations which enabled 
indigenous populations to enter into such accords. The recognition and protection 
of land rights is the basis of all indigenous movements and claims today in the 
face of the continuous encroachment on their land. 

155D Milenary or immemorial possession should suffico to establish indigenous title 
to land. Such title should receive official recognition and subsequent registration. 
In the absence of specifically applicable legislative or executive measures 
explicitly extinguishing aboriginal rights, indigenous claims to their lands should 
be enough for the recognition of their right based on possession. The pre-existing 
rights and customs regarding possession and us^ of land must be recognized by the 
legal systems of the present States as a matter of course. The id^a that these 
systems create the rights by attributing them through official recognition is 
erroneous. The arguments of "discovery", "conquest" or "dominion" as applied to the 
establishment of title to land previously occupied by indigenous populations create 
no clear rights that supersede those of the earlier possessors. 

154D Recognition here is just the acknowledgement of a de facto situation that 
provides a basis for the existence of a right. Official recognition and subsequent 
registration should follow as a matter of routine, once possession and economic 
occupation is proved. In this sense, the rule expressed in article 11 of 
ILO Convention ^o. 107 (1957) is nothing ^ore than a simple stat^m^nt of this 
universal principle sinc^ the right is linked to indigenous traditional occupation 
of lands^ "The right of ownership, collective or individuals of the members of the 
indigenous populations concerned over the lands which theso populations traditionally 
occupy shall be rocognized." 

155D ^he present study cannot e^t^r into the discussion of such fine juridical points 
as "original occupation", "aboriginal rights", "discovery", "conquest" or^"dominion", 
as they apply to the establishment of titl^ to land. Thoy aro the subject of special 
studies being prepared by scholars i^ ̂ a^y countries. So^e of these concepts have 
been and are at the basis of indigenous claims to land. This section merely deals 
with existing rules for the establishment and recognition of indigenous rights to 
land as described in the information available in this respact for the purposes of 
the present study. 
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15Ó. There is no information on several countries in this regard. 55/ 

157D The Government of Finland simply states that "The services of the central 
authorities are available to the Lapp populations for the prevention of any abuses 
against them. General legal aid is available to all, including the Lapps." 

158. In general, this may be assumed to be the case in all countries on which there 
is no information indicating the existence of special measures. It is indeed the 
case in Norway where, as indicated in the information received from the Government, 
th^re are no provisions concerning the investigation, establishment and registration 
of titles to land or to water resources acquired by consuetudinary legal procedures. 

159D The Anti-Slavery Society states that i^ India-

"There has been a marked increase in the number of landless labourers and 
detailed case studies in all parts of the Central Tribal 8elt show it to be a 
very serious and continuing problem. In Shahada Taluka, Dhulia District, for 
example it has been estimated that 10,000 acres of tribal land passed into the 
hands of non-tribals between 19^0andl972 (^ulkarni, 1975) which if one 
assumes that only 50 per cent of the Taluka is cultivable (a reasonable 
assumption in a heavily deforested, hilly area) means that over this period 
7 per cent of the total cultivable area was taken over by non-tribals and 
that approximately 2,000 tribal families either had to migrate in searchof 
work or become labourers for non-tribal landlords on what used to be their own 
land. 

"The major loopholes in the laws which enable alienation to continue are 
the following: 

"(1) Collusionof the Collector with powerful non-tribal interests. 
Srivastava (1972) for instance points out that in 8astar District, MP, 
in 1972 24 per cent of the cases were decided on the spot the same day and 
another 15 per cent within one week of application - hardly long enough to 
ensure that the deal is in the tribales interest D and that the price paid by 
the non-tribal was often less than the prevailing market price. 

"(2) The tribal who wants or has to sell his land sells it to another tribal 
who is already landless and to some extent dependent on the non-tribal 
landlord (e.g. debt-bounded labourer or share-cropper). The land remains 
nominally owned by the tribal but de facto control is in the hands of the 
non-tribal. As one would expect, this method is particularly common with 
large landlords at or near the ceiling for ownership (of the Land Ceiling Acts). 

"(5) The non-tribal falsifies records held by the village Revenue Officer 
(talati or patwari) to show that he has been cultivating the land for the 
period required under 'land to the tiller' laws for him to become the legal 
owner. 

55^ Argentina, Australia, Bangladesh, Solivia, Burma, Colombia, Ecuador, 
El Salvador, Denmark (Greenland), France (Guiana), Guatemala, Guyana, Honduras, 
Japan, Malaysia, Pakistan, Panama, Paraguay, Peru, Philippines, Sri Lanka, 
Suri^ame, Swodc^ and V^nezu^la. 
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"(̂ .) The tribal ^ortgag^s his land to a bank or othor institution against a 
loan for agricultural improvements but defaults on his repayments and ^he land 
is therefore taken and auctioned - often passing into the hands of rich 
non-tribals. In Ranchi District for instance i^ the period 197^197^ one 
^diu^o sized bank - the United Commercial D fil^d 38 cas^s for default against 
tribals. 

"Recognizing these loopholes, some State governments hav^ modified their 
laws to try and close them. For instance, Andhra Pradesh and Sihar have 
introduced laws that allow tribals to mortgage their land only with a tribal 
co-operative (therefore i^ is hoped precluding the possibility of land 
alienation to non-tribals) in the case of foreclosure on the loan, and other 
States (e.g. Maharashtra and Andhra Pradesh) have introduced laws that make 
it possible for illegally alienated land to b^ restored to its previous tribal 
own^r. 

"however, while fine on paper, neithor of these provisions works in 
practice. Prohibiting a tribal from using commercial banks given the small 
number of effective tribal co-operatives means that he is forced to turn to 
money-lenders who generally charge usurious rates of interest and therefore 
speed up rather than delay the process of the tribal losing his land^ and 
where retrospectivo laws have been introduced they still depend on the 
Collector to implement them and become null and void if the original illegal 
purchaser has resold the land." 

1Ó0. The Anti-Slavery Society further states^ 

"All government reports and writings on rural India remark on the fact 
that it is the mon^y-lender - often one and the same person as the big 
landlord and trader - who controls the local economy and siphons off the poor 
peasant's or agricultural labourer's surplus, leaving their families at 
barely subsistence level. This is particularly true in tribal areas where 
the money-lender is invariably a non-tribal. 

"The poor need the money-lender for productive credit to pay for 
agricultural improvements, for non-productive domestic and social needs such 
as the celebration of a marriage or funeral, and to get over a bad year when 
the harvest has failed, but once in debt at what are usually usurious rates 
of interest (25 per cent per annum is common, 50 per cent and above by no 
means unknown) it is impossible to pay off the debt and the poor peasant ends 
up a landless labourer (having lost his land ...) ... or a share-cropper 
giving a large proportion of his annual crop to the money-lender to pay the 
interest (but hardly ever making a contribution towards the capital) on the 
loan. 

loi. A writer states ̂ hat^ 

"The forest policy followed by the British Government is now being 
modified to some extent ano cribáis are being allowed to collect minor forest 
produce and to have free timber ^or the construction of their houses. Akind 
of co-operative movement of the for^^ labourers has b^n started in 
progressive States like Bombay, where ^-^ tribals themselves are given 
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contracts for the exploitation of forests in place of the contractors. These 
co-operative societies, which are under the strict management of government 
officers and receive financial help are showing remarkable results and are 
contributing to the solution of the economic problems of the tribals." 5^/ 

1^2. With regard to Indonesia, the Anti-Slavery Society has stated that^ 

"As far as the internal regulations of such communities are concerned, 
the Government follows colonial practice in that th^y remain valid unless 
superseded by, or contradictory to, prevailing national laws. This must be 
qualified by the additional requirement that the authorities must first become 
involved and, in the majority of communities, few individuals are anxious to 
call in representatives of the local administration. What is important is not 
the internal transfer, possession or distribution of lands but the land 
claimed by the community in its dealings with outsiders. It is not clear what 
criteria are used to decide the scope of cô mounity land holdings especially 
when any economic activity is a combination of hunting and collecting in the 
forest and shifting cultivation over secondary forest areas." 

1^5. On the investigation, establishment and registration of title to Maori land 
the ^ew Zealand Government states: 

"As amatter of the first importance, in order to safeguard the rights 
of Maoris to their ancestral lands, the titles toall Maori land wer^ 
investigated by the Maori Land Court many years ago^ legal titles 
consequently exist in all cases and are recorded in the registers of the 
various offices of that Court. As a protect!vemeasure designed to prevent 
exploitation of Maori land owners and to ensure that transactions affecting 
this landD- which is mostly multiple-owned - areproperly scrutinized, the 
law provides that the owners of pieces of Maori land withfive or more owners 
cannot legally sell, mortgage or otherwisealienate it until the transaction 
has been approved by the Maori Land Court. Part of the rationale of this 
system is that where a piece of land is owned by perhaps hundreds of people, 
the opportunity for groups of owners to be manipulated is a factor which does 
not enter into ordinary land dealings, and must be guarded against." 

Ic4. The Citizens' Association for Racial Equality states in this regard: 

"Provision for the investigation and registration of Maori titles to land 
has existed since the Maori Land Court was created in 18^5 but since the 
legislation which established the Court also provided for the European purchase 
of land so registered, the net effect of the Court's proceedings was for the 
most part to ensure the transfer of land from Maoris to Europeans. In this 
century the Court has been empowered to place restrictions on the alienation 
of land where this was not in the interests of Maori owners, and the Court has 
often done so, but by this time the greater part of Maori land had already been 
transferred to European ownership." 57/ 

5^/ L.M. Shrikant, "The integration of the aboriginal population of India", 
International Labour Review, vol. L^III, ^o. 5, March 195^, p. 250. 

57/ The Government added (1974) that "The quotation given hardly takes 
sufficient account of the fact that for many, many years it has been the duty of 
the Maori Land Court to scrutinize every sale or lease of Maori land in order to 
ensure that the transaction is in the interests of the owners. Any sale or lease 
of Maori land without confirmation of the Maori Land Court is illegal and void." 
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1^5^ ^b^ Government of Costa Rica states that generals but not specific legislation 
has been enacted on this subject. The following provisions may nevertheless be 
cited^ 

(a) Article 4 of Executive Decree 5904-G provides, in fine, that^ "The 
Attorney General of the Republic shall have these reservations entered in the 
Public Register." 

(b) Executive Decree ó̂ oô -G, supplementing that provision, stipulates that: 

"Article 1. The indigenous reservations established under the aforementioned 
Executive Decrees shall be entered in the Public Register without encumbrance 
and on behalf of the State. 

Article 2. The State shall, in the same legal document, transfer the ownership 
of the reservations to indigenous communities which have acquired legal 
personality through their representatives. 

When the regaining indigenous communities which have not yet done so 
acquire legal personality, such ownership shall be transferred to them in the 
same way. 

Article 5. Transfers shall be free of charge, shall not be subject to 
registration fees and shall be exempt from any other type of tax, in accordance 
with the provisions of the CO^AI Act." 

ló^. The Institute for Lands and Settlement has been entrusted with important 
functions relating to the territorial demarcation of indigenous reservations: 

(a) 5y Executive Decree 5904-G: 

"Article 5^ The Institute for Lands and Settlement shall be responsible for 
co-ordinating and carrying out territorial demarcation in accordance with 
article 1 of this Decree'. Two months after the publication of this Decree, 
the.Institute shall begin demarcation work. Any public or private institution 
that wishes to assist in the task of carrying out the said territorial 
demarcationmay co-operate with the Institute." 

(b) By Executive Decree ̂ 05^-G^ 

"Article 11. The Institute shall, in co-operation with CO^AI, carry out the 
territorial delimitation of the reservations established under articles 9 
and 10 of this Decree. The reservations so delimited shall enjoy the same 
status as those established under Decree ^o. 5904-G^ all the provisions of 
the said.Decree shall apply where relevant." 

1̂ 7D The Government of Mexico draws attention to the following specific rules: 

"Article 55^. Ibe Land Court shall, on its own initiative or at the request 
of one of the parties, initiate proceedings for the recognition or granting 
of title deeds to communal property, provided that there are no boundary 
disputes and the lands in question are located within its jurisdiction. 
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When such lands are located within the boundaries of two or more . 
jurisdictions, the Department of Agrarian Affairs and Settlement shall indicate 
in which of the two Courts the proceedings are to be conducted. In either 
case, the Department may take over the matter directly. 

Article 557D having received a request or taken th^ initiative of instituting 
proceedings, the competent agrarian authority shall, within 10 days, publish 
the request or the initiating order in the Diario Oficial of the Federation and 
in the official newspaper of the jurisdiction where the lands claimed by the 
communities are located. To fulfil that obligation, the judges who have 
initiated the proceedings shall immediately send a copy of the request or of 
the order to the Department of Agrarian Affairs and Settlement. 

Article 358. Once the proceedings have been initiated, the community concerned 
shall elect by a majority vote two representatives, one an owner and the other 
an alternate, who shall take part in the handlingof the case, furnishing the 
community's title deeds and any evidence they may deem pertinent. 

Article 559. The agrarian authority shall perform the following tasks, which 
must be completed within 90 days^ 

(a) Locate the communal property over which rights of ownership are 
alleged to be held, with or without title, and drawup the relevant plans^ 

(b) Conduct a general census of the population of the community^ and 

(c) Make an on-the-spot-verification of data providing proof of 
ownership and of any ownership functions performed within the areas being 
claimed or for which title is being sought. 

Article 5̂ 0D Once the publication has been made in the Diario Oficial and the 
tasks referred to in the preceding article have been completed, the file shal^ 
be made available for inspection by the interested parties for a period of 
50days, to enable them to safeguard their interests. During the same period, 
the views of the National Indigenous Institute shall be sought. 

Article 3^1. Should the President of the Land Court be responsible for the 
work involved, he shall, as a matter of course, send the file, with a summary 
of the case and with his opinion, to the Department of Agrarian Affairs and 
Settlement, for further action. 

Article 3^2. The Department of ,Agrarian Affairs and Settlement shall rule on 
the authenticity of the titles presented and, on the basis of that opinion 
and the other evidence in the case, shall draw up, within a period of 50days, 
a draft agreement of recognition and title, which shall be submitted to the 
President of the Republic for decision. 

Article 5̂ 5D ^be presidential decision shall be entered in the Public Land 
Register of the jurisdiction or jurisdictions concerned." 
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1^8. Witn regard to information on the rules concerning th^ investigation, 
establishment and registration of titlos to land and wat^r resources, the 
Government of Chile reported in 1975 that: 58/ 

"Fro^ the last century onwards, it has b^on Gov^rn^ent policy to determine 
and settle o^n^rship of indigenous lands, as well as to identify and dot^rmine 
the holders of title deeds to such lands. 

Going back to th^ past, article 5 of an act of 10 Jun^ 1^32 stated that 
'What is at present owned, in accordance with the law, by indigenous persons is 
declared to be owned by them in perpetuity and security.' Article 1 of another 
act of 14 March 1^53 provided that ^11 purchases of land from indigenous 
persons or of lands situated in indigenous territory must be monitored by the 
Araucanian Intendant to ensure that the indigenous person selling land freely 
cons^nt^d to do so, that the land he was selling actually belonged to him and 
that he had boon paid or had been assured of the agreed price. An act of 1874 
subsequently prohibited the purchase of indigenous land and, as a matter of ^ 
curiosity, it may be noted that Act ^o. 1 of the Republic, promulgated on 
11 January 1893^ extended the time-limit for the prohibition on the purchase or 
acquisition of indigenous land. 

The act which created the Indigenous Persons Settlement Commission was 
adopted on 20 January 1883 and is considered as the predecessor of the 
Commission established in 19o^. The function of the Indigenous Persons 
Settlement Commission was to delimit the land belonging to indigenous persons, 
to record the results in a book kept for the purpose, to issue to the 
landowning indigenous person or persons a joint title of ownership on behalf 
of the Republic and to record such title in another book serving as the 
Indigenous Property Conservation Register. 

The Settlement Commission functioned from the date of its establishment 
until 1950. It grantedapproximately 2,97^ joint titles of ownership, which 
covered approximately 52^,285 hectares, to a total of about 85,170 indigenous 
persons. 

The Indian courts were set up in 1950, when the Settlement Commission 
was dissolved, and were entrusted, inter alia, with the task of continuing to 
recognize the ownership of indigenous persons of the lands they held. 

The above-mentioned legal provisions serve as tho basis for the 
organization of indigenous ownership that continues to be fully valid to this 
day^ the ^oint title of ownership prevails over any other title, regardless 
of the origin of th^ latter. 

Consequently, the lands belonging to indigenous communities are protected 
by a ^omt title of ownership granted on behalf of th^ S^ato. This title is 
noted in a minute book and recorded in the special register known as the 
Indigenous Property Conservation Register. All records, books, fil^s and 

38/ See paragraph 1̂ 9 below for the information the Government submitted to 
CERDinl979and 1982 inthis respect. 
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registers of the Settlement Commission and files of the Indian courts, which 
have now been dissolved, are kept in the General Archives for Indigenous 
affairs, an office which is responsible to the Indigenous Development Instituted 

To this day, the t^tle deeds of indigenous communities continue to be 
kept by th^ above-mentioned office. All communities that have bee^ divided 
in accordance with law and whose lands have been awarded to community members 
in individual plots are nevertheless part of the ordinary real estate regime 
in Chiles such individual plots or strips are entered in the ordinary Property 
Register as corporations solely for the benefit of the persons to whom they hav^ 
been awarded. 

As a result of such a division, the ^oint title of ownership is removed 
from the Special Indigenous Property Registers the exercise of rights in 
property is altered to a considerable extent and, with few exceptions, such 
individual lands are subject to ordinary law. 

As the first consequence of such liquidation and division under 
Act ^o. 17,729^ the lands cease to be indigenous and are governed by ordinary 
law in so far as their use, usufruct, administration and disposal are 
concerned. The persons to whom these plots have been awarded nevertheless 
continue to be indigenous in accordance with article 1 of Act ^o. 17^729^ 
such a division is not enough to cause anyone who is covered or affected by 
it to lose his status as an indigenous person. 

Special legislation dealing with water resources does not exists ^matters 
relating to water rights are governed by ordinary law." 

1^9. More recently, on 27 March 1979 and 220ctober 1982, the ChileanGovernment 
submitted two reports to the Committee on the Elimination of Racial Discrimination 
which relate to the content and objectives of newDecree-Law No.-25^8 and indicate 
that: 

(a) CERD/C/l8/Add.5 

"1. The principal object is to facilitate for theMapuche access to the 
individual ownership of land. At present they have only what is termed the 
usufruct - which does not give them legal title of ownership - of the so-called 
community reservations. 

2. In practice, the members of the Mapuche communities have divided the land 
among themselves, without any legal title for the reason stated. In the 
absence of title to the land, they are unable to obtain credit and technical 
assistance, with the consequence that they are in a position of inferiority as 
compared with the other small landowners in the rest of the country. 

5. The new law puts an end to this patently discriminatory situation. It 
provides machinery for obtaining individual titles of ownership, free of 
charge and on a voluntary basis for the persons concerned. Should a single 
community member object the reservation in question would retain its present 
status. 

4. The serious problem of the irregular taking of Mapuche lands will 
disappear. 
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5. In cas^s wh^re the community in question opts for th^ division of thé 
land, ^ach parcel of land must correspond to tho usufruct of tho present holder. 

^. For this purpose a si^pl^ and exp^ditio^^ proc^ure is envisaged which will 
ma^e provision for l^gal aid for the persons concerned as well as for the grant 
of titl^ f r ^ of chargo. 

7^ The parcels of land awarded under tho now procedure will b^ indivisible, 
even in tho cas^ of succession mortis causa. 1^ addition, they may not be sold 
for a period of 20 yoars, except by permission of the Director of the 
Agricultural Development Institute, which will be granted only in the following 
c^s^s^ 

(a) if the purchaser is a Mapuches 

(b) if the transaction involves an exchange of lands^ and 

(c) if the sale is mad^ for social or educational purpose's for the 
benefit of the persons concerned. 

8. Aft^r the stage of regularization of titles has be^n completed, compensation 
will be paid to those community members who, whil^ possessing legal rights in 
the reservation, have not received such parcels of land owing to the fact that 
th^y do not at present live or work on those lands. 

9. The Government will grant to the beneficiaries - th^ descendants of the 
ancient Mapuche - the utmost cultural, educational, technical and financial 
support. Under the new legislation, such cultural, educational and socio-economic 
assistance is to be consistent with the strictest respect of the traditions, mode 
of life, beliefs and customs of the Mapuche. 

10. It is estimated that under this Decree title deeds will be granted this 
year to persons living in 500 reservations and that the ownership of the Mapuche 
lands will be regularized within five years. The initiative for this process 
of regularization should come from the people concerned themselves. 
Accordingly, communities which prefer to remain undivided and without individual 
titles of ownership may retain the status quo without any State intervention." 

11. As will be appreciated, this legislation implies full respect both for the 
wishes and for the ethnical and cultural unity of the Mapuche." 

CERDBCB90^dd.4 

"The Radicación, or process of recognizing indigenous ownership, was 
undertaken roughly between the years loô O and 1925. It fixed the boundaries 
for each group of Mapuche holdings and established for them a joint title of 
ownership in the name of all the occupants, though each of them, then as now, 
used to exploit only his own strip or portion. 

Between I884 and 1929 ^ ^ Indigenous Persons Settlement Commission granted 
slightly less than 5,000 joint titles of ownership (100 per cent) to 
75^000persons. 
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Of the total number of titles granted by this Commission, 850 
(28.5З P^B cent) were - at the request of the persons concerned - transformed 
into about 20,000individual titles between 1931 ^ d 1979 by the enactment of 
certain laws such as Law-ranking Decree ^o. 4^111 end ^ct ^o. 14^511^ 

Since no one's holding was legally recognized as ^is individual property, 
there was no incentive to invest or introduce improvements, ^o one could 
dispose of his land^ and, if he left it, he could thereafter claim only some 
notional rights over the whole reservation. 

Thus, when a father ^ie^, n o ^ of his heirs wished to leav^ th^ land, 
which was divided up between them^ and with each division the holdings of 
individual farmers in each reservation became smaller and smaller, ^ence, the 
desire of the Mapuches to obtain individual titles of ownership. 

Between 1950 and 19^5 e. number of laws were enacted to introduce legal 
recognition of individual ownership of holdings which earlier had accidentally 
been included under a joint title of ownership. Inevitably, this complicated 
and difficult process was a slow one. ^ence, more recent legislation on the 
transformation of Mapuche titles of ownership is designed to produce a radical 
and final solution to the problem of legalizing individual ownership of 
Mapuche holdings, by giving legal recognition to a de facto situation with had 
existeo already in the indigenous reserves protected by the former joint titles^ 

The procedure which has been set in motion by the new legislation consists 
of surveying each plot or holding over the total area of the reservation and 
then requesting the courts to award to each occupant his 'holding' as individual 
property. Thus, the single title for each indigenous reservation is divided up 
into an appropriate number of individual titles of ownership of de facto 
holdings^ and, finally, the joint title is cancelled. There is therefore no 
change or disturbance of the situation which had previously existed de facto 
in the occupation and exploitation of the reservations, a situation which had 
in ancient times been established by the Mapuches themselves and in which the 
State is not interfering. 

This procedure for dividing joint titles into individual titles, as 
briefly described above, was adopted after consultations with the Food and 
Agriculture Organization of the United Nations (FAO) which on 51 December 198O 
published a report on this subject signed by Mr. Cristobal Unterrichter ^eidler. 
According to this report, the division of land between the heirs of adeceased 
person, which had been practised de facto by the Mapuches within their 
reservations, had led to such extremes of saturation that, without an 
appropriate legal regularization of the situation, it would in future be 
impossible to apply any of the technical solutions which were still feasible 
in 198O. 

The new law concerning land occupied by indigenous persons has set in 
motion the legal procedures for granting individual titles of ownership for 
the separate holdings in each reservation which was formerly the subject of a 
joint title. 
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Th^se provisions hav^ up to now made it possible to regularize about 
1,150 joint titles (indigenous reservations) (38.54 ^ B cent), which have been 
replaced by about 12,000 individual titles or holdings. 

The purpose of th^ n^w law is, primarily, to bring to a conclusion the 
process of granting individual titles of ownership within indigenous 
reservations, so that th^ individual holdings of Mapuches which havo de facto 
existed from timo i^m^morial ca^ now b^ legally recognized as th^ir property. 

The procedure for attaining this objective is voluntary, rapid and free. 
In essence, it consists of granting titles of ownership to th^ occupants of 
reservations, ^ith the State assuming responsibility for providing financial 
compensation to hoirs who have left the indigenous reservations in search of 
employment elsewhere. 

The transformation of the above-^ention^d indigenous reservations has 
been effected in response to written applications which th^ farmers concerned 
have sub^itt^d voluntarily by mutual agreements and it has not involved any 
expense for them. 

In the Eighth, ^inth and Tenth Regions, th^re are now about 1,000 
indigenous reservations (55D33 per cent) remaining to be regularized. In many 
of tham, the process of transformation has already been initiated at the 
express and voluntary request of the occupants. 

The present legislation is pragmatic. It provides a solution to the 
age-old irregularity of individual holdings within the indigenous reservations, 
but does not affect the cultural values or institutions which the Mapuches 
wish to maintain (ceremonial games, religious rites, ceremonies performed to 
beseechBthe divinity to bring rain or fair weather, ceremonies performed to 
heal the sick, co-operative work). The choice of a chief within the group is 
determined by the wishes of the local çç^munity^ and the election of the chief 
does not affect the usufruct of a holding, since a person who is designated as 
chief will continue to own it. 

.^hen indigenous populations elect local chiefs, the Gover^ent does not 
interfere in the least with this arrangement. On the contrary, it makes use 
of this local authority, as it does in other rural communities, to represent 
the area, to take charge of local labour, or to organize social, religious 
and cultural events." 

170. It is important to reflect the views formally expressed by Mapuche organizations 
with regard to the provisions of Decree-Law ^o. 25^8 and th^ statement by the 
Government contained in document CERD/C/l8/Add.5 and roproduc^d in the preceding 
paragraph. Paragraphs 548, 349^ 350and 551 of the report of the Special Rapporteur 
on the situation of human rights in Chile are therefore reproduced below: 

"When they learnt about the new Decree-Law, Mapuche organizations pointed 
out, (Statement by ^he Chilean Mapuche Cultural Centres in Regions VIII, 1^ 
and ^, Solidaridad No. ̂ 7, ̂ pril 1979), that the Mapuche people had not been 
informed or consulted about it beforehand. They also pointed out that the 
tenor and purpose of the law constituted an attack on Mapuche cultural integrity, 
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which 'by splitting up the indigenous community by force, in the guise of a 
solution to our problems and camouflaged as a protectionist measure, condemns 
us, in actual fact, to extermination'. They also said that the Decree-Law 
'does not modify but eliminates the mechanisms of participation, development 
and progress contained in previous legislation and, by stripping the Mapuche 
of their lands and forcibly assimilating t h ^ into the national community, is 
destroying our specificity, our values, our cultural heritage and consequently 
our own district and legitimate social identity - the basis on which Chilean 
society was built up and enriched - and disregards the State's responsibility 
^o protect and promote the development of all indigenous and component groups 
Of Chilean society' ". 

The most criticized provisions of Decree-Law No. 2,5^8 are the following^ 

(a) Proceedings for the division of reserves, which may be initiated before 
the Departmental Civil Court by the Defending Counsel for Indigenous Persons at the 
request of a single occupant of the land (although President Pinochet stated the 
opposite in his speech in Villarrica, as quoted above). According to the Law 
previously in force (Law No. 17,729, of 2^ September 1972) theapplicationhad to 
be supportée by half the number of communal landowners plus one before proceedings 
for division of the land could be initiated. 

The possibilities of objecting to an application for division submitted by a 
single communal owner are very limited, being restricted to the following ca^e^ 
the existence of pending actions for recovery (provided that the objection is 
recorded against the registration of the title deed and that 10 per cent of the 
fiscal valuation of the reserve is deposited), which is not a true cause for 
objection but a remedy for whichmoney is required^ the fact that the reserve has 
already been divided up under an executory court judgement, in which case an order 
will be^given for implementation of the division with the aid of the police (this' 
is merely a formal cause for objection since in practice the division is carried 
out more rapidly)^ the existence of a covenant of common ownership between the 
currentocct^piers (whichmay not be entered into formera than five years). The 
latter is the only true cause for objection as it falls within the maximum period 
of time authorized in the Civil Code for indivisibility of land. 

In actual fact, only one of the communal owners needs to submit an application 
for division for this to take place. Consequently, division would not be voluntary, 
as the Government claims, but it would be sufficient for one of the communal owners, 
Mapuche or otherwise, to submit an application for division for it to be imposed on 
the majority. 

(b) The provision which states that persons who, "whether or not they possess 
the rights" indicated in the legislation, exploit a parcel of a reserve independently 
and for their own benefit and account, shall be considered to be the occupiers 
(art. 5)D Tenants of one or more parcels of land belonging to communal owners who 
are grantees of land in the reformed agricultural area are also considered 
occupiers (art. 10). 
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This provision is criticized foB recognizing the rights to Mapuche lands of 
persons who do not belong to this ethnic minority. A statement issued by the 
Temuco Indigenous Institute on 26 March 1979 refers to this provision as follows: 

"The foregoing means that a tenant, on being considered by this law as 
an OCCUPIER, will become the owner of Mapuche land, WHETHER HE IS MAPUCHE OR 
NOT, and makes this legal provision the first obvious attempt to dispossess 
the Mapuche landowner of his land, since a tenant can perfectly well be 
non-Mapuche- Both the tenor and the purpose of this law are clear. 

"The law does not stop there though. In addition to enabling a 
non-Mapuche tenant to acquire ownership of the land, it states that IT IS 
PRESUMED DE JURE (and hence cannot be disproved) that all the occupiers of 
a reserve are common owners of it, AND HAVE THE STATUS OF INDIGENOUS PERSONS." 

The statement adds that the fact of recognizing the entitlement to Mapuche 
lands of persons not belonging to the community legalizes any unjust occupation of 
land which occurred before 1977- The Temuco Centre for Mapuche Culture made a 
statement in which it declared: 

"The usurper of Mapuche lands is granted legal title to them and, what is more, 
anyone who has taken over our land by force through illegal manoeuvres acquired 
the status of an indigenous person" (La Tercera de la Hora, 18 May 1979). 

(c) The fact that there is no limitation on the amount of land a person can 
appropriate individually and for his own benefit has also been criticized (art. 19). 

(d) A further negative aspect of this enactment is the possibility of 
attachment of Mapuche lands in payment of loans obtained from a financial 
institution. The previous legislation (both Law No. 14,511"of 3 January 196l and 
Law No. 17,729 of September 1972) had established that there should be no 
attachment, not only of Mapuche lands but of the shares and entitlements of members 
of this community, their dwellings, installations and all the tools of their trade, 
except in the case of bonds held in the State Bank or other State institutions. 
Under the new enactment, the Mapuches lose this protection and are in much greater 
danger of losing their property as a result of debts owed to private profit-making 
institutions. 

(e) There is the possibility of alienating Mapuche lands, which under the 
previous legislation could not be mortgaged or sold to persons who are not Mapuche. 
Article 26 of Decree-Law No. 2,568 establishes that the portions of land resulting 
from division ,may not be transferred during the first 20 years, but adds that they 
can be.¿scld in certain cases authorized by the Regional Director of the Farming 
Development Institute (INDAP); for example, if the transferee is the owner of 
another portion resulting from a division of land under this same law. As has been 
seen above, the new owner need not be Mapuche, as non-indigenous occupiers are also 
entitled to be allotted parcels of land. Consequently, the information submitted 
by the Government of Chile, and quoted in paragraph 169 (a) does not reflect the 
true content of Decree-Law No. 2,568 when it says that the parcels of land resulting 
from division may be sold only to Mapuches for 20 years. Land may also be encumbered 
or mortgaged in favour of a State body, or of private financial, credit oB banking 
institutions, upon authorization by INDAP. The possibility of encumbering or 
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mortgaging land has been represented by the Government as a means of facilitating 
the procurement of credit for the exploitation of Mapuche lands. This places the 
land in the reserves on a similar footing to other land, but in view of the lack of 
assistance from the State, (as is explained later, the provisions on State 
assistance to the Mapuche people in regard to technical assistance, services and 
education have disappeared from the new legislation) and the dire poverty to which 
the Mapuche people have been reduced, it can be foreseen that this land will soon 
fall into the hands of purchasers or financial and credit institutions, with the 
result that Mapuche territories will no longer be one of the bases of the Mapuche 
community, and a unifying force in it. 

(f) The dissolution of the Indigenous Development Institute, and the repeal 
of the legislation establishing mechanisms and measures for the social, educational 
and cultural promotion of the Mapuche community, and providing technical, legal, 
economic and general assistance for the development of this indigenous people have 
also been criticized. Decree-Law No. 2,658 makes no provision in this resnect. All 
the statements and comments which have been transmitted to the Special Rapporteur 
on this legislation are critical of the change in it in thi^ respect. 

(g) It was also pointed out that Laws Nos. 14^511 ^nd 17^729 established 
proceduBe^s for the recovery, extension and protection of indigenous land^ through 
the total or partial restitution of land that had been occupied by non-indigenous 
persons without title to it or whose title was null or illegal. Moreover, INDA^ 
had been authorised to purchase land in order to a^ign it to indigenous persons 
and to receive land transferred to it by CORA for the same purpose. No provisions 
of this kind are in Decree-Law No. 2,568. 

^hen commencing on the new enactment some authors have empha^i^ed the terms of 
article 2^ which stated ^... the Judge shall order the portions resulting from ̂ h^ 
division to be handed over, always with the aid of the policed. Authorisation of 
police intervention ^ee^s to indicate that the legi^lato^ fore^aw^ that the 
indigenous people would have difficulty in accepting the legislation, (̂ ives, 
Cristian, ^Mapuches: un pueblo amena^adc^, Mensaje No. 278, May 1979). 

Decree-Law No. 2,750 modified Decree-Law No. 2,568 in some aspects, which have 
not been mentioned before. It gave new powers to the Carabineros by authorising 
them to obtain on-the-spot information about the portions of land assigned to each 
grantee. The Minister for Agriculture explained this measure as follows^ "It is 
thereby intended to give the authority which is normally required to deal with 
rural problems in the first instance the minimum means to resolve everyday conflicts 
between occupiers from the present indigenous communities". (El Mercuric, 
12 July 1979). Ibus the police force may participate directly, and prior to any 
conflict, allmatters relating to the allotment of lands within its jurisdiction, 
and is consequently entitled to intervene without an express court order in any 
problems which arise. This provision would seem to extend the powers of the 
carabineros beyond its ordinary competence and place the Mapuches under the direct 
supervision of a security force." 

171. ^ bo the situation prevailing in the 1980s, in his report to the 
general Assembly at its thirty-fouBth session, the Special Rapporteur on the 
situation of human rights in Chile observed that the new provisions had been enacted 
without the persons concerned having been consulted or having participated in their 
elaboration, and without the Mapuche peopled historical traditions, specific 
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temperament, forms of ownership and work, and even less its needs and cultural 
development, being taken into account. On the contrary, he said Decree-Law No. 2568: 

"concerns itself with incorporating the Mapuche community into the social and 
economic structures established throughout the country in recent years and 
deprives it of any form of protection or safeguard for its identity and 
integrity, and of assistance in its development. The extreme poverty to which 
these autochthonous communities have been reduced and the obligation to 
incorporate themselves into an alien social, economic and cultural system, on 
the unilateral decision of the Government, are seriously threatening their 
existence as an ethnic group. The Special Rapporteur notes particularly that, 
in this respect, the Government of Chile has followed the tendency criticized 
in previous reports of the Ad Hoc Group and, by repealing the legislation in 
force in favour of a new Decree-Law, has aggravated the situation of the 
Mapuche people". 59B 

172. In November 1979 the Canadian Inter-Church Committee on Human Rights in 
Latin America appointed an Ad Hoc Commission to visit Chile in order to study the 
situation of the Mapuche communities living in the country. 

In analysing the above-mentioned Decree-Law No. 2568, this group referred in 
its report to some of the objections listed above (see para. 170), affirming that 
the Decree Law had abrogated the provisions previously in force which established 
procedures enabling the indigenous communities either to recover lands which had 
belonged to them and which they had lost through usurpation, sale or transfer, or 
to obtain other land in compensation. The report also mentions the pressure brought 
to bear on the Mapuches by the Chilean authorities to induce them to apply for the 
division of reserve lands, officials being sent to the communities for this purpose 
to convince them that if they did apply they would obtain loans and better living 
conditions. According to the report, other means of pressure are also used^ the 
Mapuches are subjected to threats to their freedom or physical integrity by 
officials or by^Iocal landowners who warn them that if they do not agree to the 
division of their lands all loans for the purchase of seed and fertilizer will be 
cut off. It is true that the lifting of the ban imposed by previous legislation on 
the attachment of land, shares and other entitlements, dwellings, installations and 
tools belonging to the Mapuches in the event of non-payment by their owners of loans 
obtained from institutions (except the State Bank or other State institutions) 40B 
opens up new possibilities of private loans to the Mapuches. But, as the report 
states, the poverty in which the majority of the Mapuches live jeopardizes any 
possibility they have of keeping these lands, which represent the only security on 
loans they can give financial institutions, and which they risk losing if they fail 
to meet their commitments. Consequently, any attempt to integrate the Mapuche 
communities into a system of free competition is tantamount to depriving them of the 
protection which previously enabled them to preserve the common ownership of their 
goods, which is the basis of their existence as a separate ethnic community with its 
own cultural, social and economic characteristics^ 

39/ See A/34/583, paragraph 552. 

4P/ Ibid., paragraph 349. 
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173. The identity and integrity of the Chilean indigenous communities ar^ seriously 
jeopardized by poverty, illness, high mortality rates and, above all, the need to 
look for employment elsewhere in order to survive individually. This migratory 
phenomenon has been apparent for a long time, but under the present regime it has 
worsened as a result of the deterioration in living conditions and the persecution 
and oppression of which the indigenous inhabitants have been victims, particularly 
during the years immediately after the armed forces seized power. In actual fact, 
the aim of the legislation enacted in 1979 i^ to improve the productivity of Mapuche 
land by including it in the system^of private ownership. Owing, however, to their 
poverty and their ignorance of the rules of the sysbem in which it is hoped to 
integrate them, the Mapuches can only be at a disadvantage vis-à-vis much more 
powerful individuals and enterprises. Their dispossession will turn them into cheap 
labour for the new owners of their lands and will force them to leave, at the risk 
of seeing the^r culture disintegrate and their identity disappear, in violation of 
their rights as an ethnic minority. 

174. The division of Mapuche lands is proceeding rapidly. The Minister of 
Agriculture, at present responsible for all matters concerning the indigenous 
communities, has announced that he hopes to have allocated 10,000 plots of land to 
private owners before the end of 198O. 41/ To promote this division of Mapuche 
community land, the Government has promulgated Decree-Law No. 3256 of 
27 Eebruary 19^0, which exempts from land t̂â  those ^o^hom plots of land have been 
allocated in application of the system established by Decree-Law No. 2568 and those 
applying for division before 1 November 198l. Communities ^emainin^ un^ivided^ 
however, will not be exempted from taxes but will b^ liable to pay ^^sum representing 
25 oer cent of the fiscal value of the land in q^e^tion, in accord^nc^ with a 
provision issued by the Military Junta in 1974 (whereas Act No. 17B729 of 
26 September 1972, previously in force, granted ^hesecommunitie^ total^exemption 
from real estate taxes). 42/ Nor is exemption granted, eith^r^ to Mapuches owning 
in their own name plots allocated as a result of divisions effected under pre^iou^ 
provisions. The Mapuches had submitted to th^ authorities an application for such 
exemption, but Decree-Law No. 3256, by granting it only in pa^t^ merely encourages 
the breakdown, desired by the Government, of community-ownership bonds. If 
exemption was granted to all Mapuches, it would be a real measure of support for 
the indigenous communities living and working in such precarious conditions. 

175. ^b^ land division process provided for in Decree-Law No. 2568 begins with 
topographical studies carried out by INDA^. If an occupant is in favour of 
division he appears before the competent magistrate, who sets a date for a hearing, 
which is announced in a local newspaper at the same time as the application for 
division. The persons concerned do not have to be informed of the hearing 
individually, and consequently the Mapuches are afraid that headings might take 
place without their knowledge, as newspapers^are not received in the reserves 
regularly. That is why the Catholic Church, a number of whose bishops have met with 
General Pinochet to inform him of their objections to Decree-Law No. 2568 

(ŝ ee A/34/583^ para. 3^7)^ bas supported the establishment of Mapuche cultural 
centres to help these communities faced with disintegration to organize their 
defence and initiate a development process taking the true needs and characteristics 
of these ethnic minorities into account. 

41/ El Mercurio, 3 February I98O. 

42/ El Mercurio, 15 March 1980. 
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176. In Brazil, concerning the investigation, establishment and registration of 
titles to land and to water resources acquired by consuetudinary legal procedures, 
^ct ^o. 6001 provides: 

"Art. 25. Recognition of th^ ri^ht of the Indians and tribal groups to 
permanent possession of the land they inhabit, in the t^r^s of Article 19Ô 
of the Federal Constitution, shall be independent of the delimitation thereof, 
and shall be assured by the Federal agency of as^i^tance to the forest-
dwellers, taking into account the current situation and th^ historic consensus 
of opinion on the length of tim^ they have been occupied, without detriment to 
the appropriate measured that the Powers of the Republic may take in tne cas^ 
of omission or error of tne said agency." 

177. On tne delimitation referred to in Art. 25 transcribed in th^ preceding 
paragraph Act. No. 6001 provides furtner: 

^Art. 19. All native land^ by initiative or under guidance of the Federal 
agency of assistance to the Indian,"shall be delimited administratively. In 
accordance with the process established by decree of th^ Executive Power. 

"IB The delimitation promoted in the terms of this article, homologated by 
the President of the Republic, shall ^e registered in a special book kept 
for the purpose by the Service of the Estate of the Union (Service do 
Patrimonio da Unido - SPU) and in the real estate register of the judicial 
district in which the land is located. 

^2. Against the delimitation carried out in the terms of this article, 
there can be no grant of possessory interdiction, the interested parties 
having the right to resort to petitionary or délimitât!ve action. " 

"Art. 65. within the limit of five y^ars, the Executive Power shall effect 
the deiimitatiohof all Indian land not yet delimited." 

178. In an assembly of indigenous chiefsBhéld at savante Village, San Marcos, 
M^to Grosso, Brazil, (15-19 ^ay 1978), th^ following statements are attributed to 
^avant^, Bororo, baraja, P^reci and other indigenous leaders: 

"1978 is a year of especial significance for Indian affairs, as the end 
of the year marks the deadline established by Brazilian law five years ago 
for the demarcation of all Indian lands by FUNAI, the National Indian 
Foundation ano Government body responsible for Indian affairs. Thiŝ  is far 
from being realized due to FUNAI^s inefficiency and pressure from Government 
and oth^r economic interests which are still trying to wrest the last of the 
Indians^ land fro^ them. 

"And a Parcel Indian declared: 

^At this juncture we ^isn with all the Indians, and not only th^ Indians, 
but all those who in good faith desire the well-beingof the Indians to demand 
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that the promise made by FUNAI five years ago to demarcate all the Indians^ 
lands within the term of five years be kept. Failure to accomplish this - the 
promised term expires this year - will be the greatest crime against tne 
indigenous societies that the official indigenous agency could inflict." 43/ 

179. Declarations and demands were formulated in an Assembly of Native Leaders hel^ 
at Goiás on 19 December 1978, inducing the following: 

"What calls ^ost urgently for attention and has been the subject of 
arguments and complaints within the various organizations with a Brazilian 
national field of action is the following. ^The Executive Authority will 
carry out, within the period of five years, the demarcation of tne Native 
Territories which have not yet been demarcated.^ (Article 65). 

"Mr. President, the period for the demarcation of the native areas 
having expired, we wish to inform ^our Excellency that the Native Communities 
believe that they have every right to defend and rid their ^ones of interlopers 
should the competent body, the FUNAI, not complete the demarcation of the 
native zones. As we conclude that it is on this^date that the period for the 
demarcation of the native areas expires, we demand that what you have ordered 
should be ca^ied out and that the proposed l^w for emancipation, fo^ which 
the Minister, Rangel Reis, is responsible, should be scrapped." 44/ 

180. Under the title "The lands of the Indians in Brazil" a publicationcontains 
inter alia the following: 

"On the 19bhof December, 1973D bhe President of the Republic signed 
Law No. 60OI - the Statutes respecting the Indian. Article 65 of this Law 
states that, in five years, the Government would demarcate all the native 
lands in Brazil. 

"This period of five years came to an end on the 19th of December 
this year and the Government has not complied with, neither has it the time 
to comply with, the law. This means tha^ the Government ratified the law 
which laid down the period for demarcation, and did not fulfil it, i.e., it 
showed disregard for the Law. 

"The Native Peoples and the friends of the Indians who trusted the 
Government, now do not trust its ^goodwills in defending the natives. Instead 
of fulfilling the law which call for the demarcation of the native zones, the 
Governm^n^t is trying to create a law called ^Emancipations, for the precise 
purpose of taking away their land from the Indians. 

43/ ^ ^ Assembly of Indigenous Chiefs", Akwesasne Notes, Autumn 1978, p. 23. 

44/ Anna Presland, loc. cit., pp. 35 and 36. 
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"The situation of the native land^ in Brazil tod^y provides ample proof 
of the ill will of the Government and of th^ interests which ar^ behind the 
Government ^nd which are ready to eat up the landa of the Indians. From the 
^aingang of Inhacor^ on the Rio Grande do Sol^ to the Ing^riko of Roraima Peak, 
from the Potiguara from P^r^ib^ ^o the Mafubo and ^ainina, from the far west 
of Amazonia, the position of the native l^nds in our country is, to say the 
lea^t, tragic^ The following schedule can leave no doubts as to this " 45/ 

1^1. A writer has stated that: 46/ 

"On December 19bh, 197^ FUNAIrelea^ed a document (...), lifting the 
Indians^ land d^arcat^d or delimited or in th^ process of delimitation, and 
those to be demarcated. The 19th of December w^s the final day of Bthe 
five-year ter^, laid down by Law No. 6001 of th^ 19th D^comb^r 1973, which 
created the Statute of the Indian, given to FUNAI to demarcate all the 
Indigenous Territories in Brazil. Les^ than on^^t^ird of these territories are 
demarcated, and many of them we^e in fact complB^^d during the time of the SPI, 
before FUNAI came into existence. 

"FUNAI lists 66 areas demarcated (th^se ^o not represent Indigenous 
groups, as onetribe may have several scattered areas), ranging^in si^e from 
the 2,800,000 ha. of the ^ingu Park, whose demarcation has not yet been 
completed and which is invaded by ranches and was cut in h^lf by the 
BRD080highway, and the 1,238,322 ha. of the A^puana Pank, entirely occupied 
by mineral companies, INORA colonists and lar^ fazendas to the small and 
inad^quat^ ^aingang reserves of Carreteiro (601 ha.) ̂ nd ^ato (245 ba.). 
Eleven areas are in the process of being demarcated and 11 ar^ to be demarcated. 
Fifty three areas have been delimited and 16 are yet to be officially 
delimited." 

182. The same author has stated: 47/ 

"According to a document brought out by CIMI in November 1978 (...), 
no measures have been taken whatsoever to protect the lands of some 85 
Indi^nous groups. In the Territory of Roraima, whose population of 25,000 
Indians represents about oneDthird of its total population and 12.5 ^ ^ cent 
of Brazil^s indigenous population, FUNAI has ^aken absolutely no steps at all 
to protect the Indians^ land, although Roraima is an area of constant 
Indian/non-Indian land conflict. The only existing reserve is one decreed by 
London himself, today taken ov^r by INCRA and cattle ranches.^ 

I03. It has been stated in thi^ regard that in Canada: 

"In October 1971^ ^be Manitoba Indian Brotherhood presented a proposal 
to the Government entitled Wahbung: Our Tomorrows. It stressed the belief 

Ibid., p. 36. 

Ibid., p. 27. 

Ibid. 
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that, ^The Indian people enjoy "special status^ conferred by recognition of 
our historic title that cannot be impaired, altered or compromised by 
federal-provincial collusion or consent. We regard this relationship as 
sacred and inviolate.^ The following year, the Grand Council of Treaty No. 3̂  
in presenting the Minister with its brief on economic and social development, 
stressed in addition that: 

"Our Treaty mu^t speak to our people in the present if it is to hav^ any 
meaning at all to us ... The value of the lands ceded by the Indians to Her 
Maj^ty nas increased many times, ^e Indians recognize this and accept the 
terms of our Treaty. It is ^n this spirit of recognizing that our treaty was 
not frozen in time but was signed to effect the future of the descendants of 
the two signing parties that we now ask you to examine wi^h us how the two 
economic clauses must speak to our people today." 

Later, the Federation of Saskatchewan Indians presented a report to the 
Commissioner on Indian Claims which emphasised the specific content and 
interrelation of treaty rights. It said that: 

"... the Saskatchewan treaties, when placed in their proper historical 
context and interpreted in relation to the severe problems facing plains tribes, 
emerge as comprehensive plans for the economic and social survival of the 
Saskatchewan Bands. To regard the treaties as ^ixed bag^ of disparate and 
unrelated ^rights^ and ^benefits^ ^ though these rights and benefits nave 
undeniable reality - is too simplistic an analysis and fails to acknowledge 
their full scope and ^ntent^. 

^The reaction on tne p^rt of treaty Indians to the Governments White 
Paper has served as notice of the types of treaty claims that will eventually 
be brought forward. These Indians have b^en quite reluctant to advance their 
claims piecemeal. Indications are that their general claims may be ready for 
presentation within a year or two. In the meantime, th^re is 8ome interest in 
preliminary discussions on pressing treaty issues such as education, and hunting 
and fishing rights. Eventually, other matters such as economic development, 
taxation, health services, and th^ central grievance concerning the erosion of 
tribal government and community fabric, will come to the fore. 

^While the Government has received and studied the various papers 
submitted by Treaty Indian Associations, these papers have not been ^een as 
official claims, and there has been no significant response except for the 
continuing assurance that the Government will honour all lawful obligations, 
and the indication in the August 1973 pclicy statement that the spirit and 
terms of the treaties will be upheld. Outside the Northwest Territories, 
provincial involvement remains a problem, since agreements on a number of the 
issues might require provincial co-operation. 

"Consideration of treaty claims will need to be closely tied to efforts 
at revising the Indian Act. Treaty Indians in Alberta and Saskatchewan, at 
least, see the revision to the Act as a vehicle for consolidating recognition 
of their treaty rights. It would seem that any fundamental changes in the Act 
must await resolution of the basic issues in both treaty and non-treaty areas. 
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"In April 1975D ^ ^ meeting between the National Indian Brotherhood and 
a^committee of federal Cabinet Ministers, a proposal for claims processes that 
had been developed through consultation between Prairie Indians and the Indian 
Claims Commissioner was put forward and accepted in principle by the Ministers. 

"The primary procedure for dealing with claims would allow basic issues 
to be brought up through provincial and territorial Indian associations and 
presented directly to Cabinet Ministers. The issues would be discussed in 
this forum to determine whether there was a basis for agreement. Through this 
process, general principles and parameters for settlement mechanisms might be 
established. Such agreements would allow detailed treatment of the issues to 
be delegated. In some cases, this might require negotiations at a secondary 
level. In others, administrative machinery might be appropriate, while in 
further instances, it might be desirable to refer matters to the courts or 
specially created arbitration tribunals. In this way, the settlement processes 
would be tailored to the issues and based on fundamental agreements in 
principle. To facilitate such negotiations, a new impartial commission is 
proposed. 

"The agreement contemplates a totally original and innovative institution 
for dealing with claims issues. Its implementation should create a new 
negotiation-centred era of activity towards claims resolution." 48/ 

184. According to a writer, in Canada: 

"The British practice of recognizing the title of original inhabitants 
to their ancestral lands was generally adopted by the Canadian Government. 
However, the term ^title^ had no common definition, mutually understood by all 
concerned. Land ownership in the European sense was a concept foreign to 
Indian culture. While Indians recognized the private ownership of personal 
goods, they did not apply it to land. For the Indian, title was the right to 
use the land and its riches, to range freely through the country. This concept 
persists today in Indian thinking. 

"The treaties, adhesions to treaties, and land surrenders which were 
negotiated throughout Canada after 1781 were attempts at mutual agreement 
between white settlors and Indian people. Most treaties and land surrenders 
ŵere signed after the Indians had lost control of their territory. Their only 
choice was to lose their land with a treaty, or to lose it without one. 
Usually they were guaranteed official use of a ^reserve^, which was held in 
tBust by the Crown. This was a measure to protect the Indians from further 
encroachments, and to offer them security against the aggressiveness of their 
white neighbours. Other treaty gifts: free education, free medical care, 
cash annuities, groceries, etc., also helped to win the Indian peopled 
goodwill. Protecting the Indian was not themain reason for treaties, however. 
Overriding all other considerations was the land: the Indians owned it and 
the white people wanted it. Even when the Indians posed no threat, treaties 
were still signed, as a moral or ethical gesture: a gentleman^s way to take 

48/ Indian claims in Canada: an assay and bibliography, (Research Resource 
Centre, Indian Claims Commission 1975), pp. 32-34. 
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without grabbing. Indian treaties stand unique in political and judicial 
chronicles. Between 178l and 1902, four hundred and eighty three treaties, 
adhesions and land surrenders were signed in Canada. Treaties signed after 
1867 have been called the ^numbered treaties^ ranging from One to Eleven. 
Treaty No. I63, signed in 1877 i^ better known as Treaty 7^ Treaty No. 428, 
signed in 1899D ^ Treaty 8. 

"Many words of the treaty text, their meaning and their consequences, 
were beyond the comprehension of the northern Indian. Even if the terms had 
been correctly translated and presented by the interpreters, the Indian was 
not prepared, culturally, economically or politically, to understand the 
complex economics and politics underlying the Governments solicitation of 
his signature. The Indian people did know that they could not stop the white 
people from moving into their territory, and in their minds the treaties 
primarily guaranteed their freedomto continue their traditional life style, 
and to exchange mutual assistance and friendship with the newcomers. By 
Treaties 8 and 11, the Canadian Government intended to extinguish the Indian 
title to the immense Athabasca-Mackenzie District. The Indian people intended 
to sign friendship treaties. 

"The Indians were at agreat disadvantage. They spent most of tneir time 
in the bu^h, without the opportunity to become familiaB with the changes taking 
place around them. Th^y were unable to react to these in any cohesive manner, 
leaving themselves vulnerable for exploitation and abuse." Many effets were 
made to alert the Canadian public to the injustices which were beingdone to 
the northern Indians. But none of these efforts could halt the advance of 
prospectors and miners who were rolling back the northern frontier to the 
Arctic coa^t. Oil at Norman Wells, uranium at Port Radium, and gold at 
^ellowknife occupied the attention of government and business^" 4^/ 

I85D On a closely related problem, it has been wri^ten^ 

^... With the establishment of the reserves in the last half of thé 
nineteenth centurv, done for the purpose of protection of the Indian against 
encroaching white settlement, the instrument of protection soon became the 
means of oppression. Through the colonial-like legal framework created by 
the Indian Act for the administration of the reserve, the Indian communities 
were locked into a structure completely outside the mainstream of Canadian 
society. The Indian became the serf-like recipient of an all-powerful alien 
White bureaucracy which, playing the role of benevolent dictator, mercilessly, 
if unintentionally, debased and destroyed the rightful heritage of a proud 
and fine people. 

"The paternalistic, rigid trusteeship system created by the Indian Act 
perpetuates a complete unilateral dependence on the part of the Indian ward. 
For 100 years, through four generations, Indians have not, in any meaningful 
sense, controlled their lands, monies, business transactions, social, community 
and local government activities. The government, in the form of the Cabinet, 

49/ René Furaoleau, Cml,._As'long as this land shall last (McClelland and 
Steward Limited, 1973), pp. 17 et. aeq. 
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Minister of Northern Affairs, Indian Affairs Branch, or Superintendent on the 
reserve, interposes itself in the individuales and community's decision-making 
process at every level of activity. Even such personal things as being able to 
make a testamentary disposition of one^s property is ineffectual without 
government approval. There is even a special, demeaning, class of citizenship 
for Canada^s first citizens. To ^ain enfranchisement, that is, to become an 
^ordinary^ Canadian citizen, an Indian ^ust not simply become twenty-one; he 
must also, in the opinion of the Minister, be ^capable of assuming theduties 
and responsibilities of citizenships ..." 50/ 

186. According to another source: 

"As recently as lOyears ago, the Eskimo, or the Inuit, as they prefer 
to be called, lived at one w^th the land. They signed no treaties with thé 
Crown and lived and moved about freely on their aboriginally held lands. 

^With the recent exploration and development of national resources in the 
North, the question of ownership and management of land has become one that 

^ ^ now affects and concerns all Inuit. They find themselves in the position of 
having no legal claim to land they have always used. 

"Aboriginal title has been recognized in statutory enactments of the 
British Government before Confederation and in Canada after that time. Over 
a period of 200 years, it was recognized in treaties with Indians in other 
parts of Canada. In view of the past recognition of aboriginal title, it is 
surprising that the present Government of Canada denies the recognition of 
aboriginal rights. 

"Thus decisions which significantly affect the lives of the Inuit are 
being made without their knowledge or consent, and, more importantly, without 
their involvement in the decision-making process. Having lived in the Arctic 
since time immemorial, and having traditionally regarded the land they 
occupied as for their use, th^ l^uit view the invasion of this land with dismay 
and apprehension. 

"The Inuit people, through their spokesmen in the Inuit Tapirisat ofD 
Canada, hav^ asked the assistance of the Government of Canada to enable them 
to do aLand Claims Study. The Inuit are not asking absolute freedom of use 
of the land as they once had, but through their Land Claims Study, wish to 
consult with their people and present to the Government of Canada, suggestions^ 
for settlement that would be understood and acceptable to all concerned. 

"The Canadian Friends strongly support this request and are pleased that 
the Government of Canada provided a substantial grant to enable the Inuit 
Tapirisat of Canada to undertake the Land Claims Study and hope that thé 
Government will provide any other assistance that will facilitate the successful 
completion of this programme." 51/ 

50/ Peter A. Gumming, Associate Professor of Law, Osgoode Hall Law School of 
^ork University, "Indian rights - a century of oppression", reproduced by the 
Indian-Eskimo Association of Canada, Toronto, Ontario. (This paper is in substance 
a reprint of an article by the author which appeared in The Globe and Mail, 
24 February 1969), pp. 5 and 6. 

51/ Canadian Friends Service Committee: Statement to the Government of 
Canada, 19^2. 

"̂ 0 



^C^.4B^o.2^I953B2I^dd.4 
pageI02 

187. The overriding importance of the issue of effective recognition of the 
aboriginal rights of the native peoples of Canada has been described as follows: 

"Aboriginal rights is more than a legal issue: it has important moral, 
emotional and symbolic value for Native people. Although aboriginal rights 
were long recognized by French, British and North American law,̂  there are 
differing concepts about its meaning. Chief among these is that aboriginal 
occupancy - which gave Indians a right to their land - could be extinguished 
by a just war, a treaty or ̂ n act of a legitimate legislative body. This view 
has gradually given way to government acceptance of aboriginal rights as a 
basis for negotiations. 

"The Supreme Courtis split decision on the Nishga case in ВС in 
January 1973^ which involved aboriginal rights, may have contributed to the 
Federal governments about-face position. Having originally refused to 
recognize these rights, the government is now proceeding onnegotiations on 
this basis in the ^ukon, the far North, the Northwest Territories and shortly 
in British Columbia. 

^The James Bay final agreement, signed in November 1975 after nearly 
two years of negotiations between the Grand Council of the Crees, the 
Northern Ouebec Inuit Association, ^he Federal and Quebec governments, and 
public and private organizations involved in the James Bâ y hydro-electric 
development, is the first agreement in Canada to recognise aboriginal rights. 
The Cree and Inuit people had u^ed and occupied northern ^uebec^ their 
interest in the land had never been extinguished by treaty or superceded by 
law. The agreement is a complex one and is by no ^eans as binding as it 
appears: yet in recognizing aboriginal rights, it represents a landmark. 

^The issue of aboriginal Bights is uniting Native people. Native groups 
in the Maritimes, for examples representing ^atus, non-s^atu^ and Metis^ are 
co-ordinating research efforts to present a unified claim on behalf of̂  bhe 
Micmac tribes. The Micmac way of life - their political, social, educational 
and economic systems - were all ba^ed on use and occupancy of the landB52/ 

188. According to the same source, aboriginal rights are a focal point in a great 
variety of projects being discussed between native groups and government authorities. 
The evolving solutions seem increasingly to ta^e in^o account, in ^o^e measure, the 
basic conceptions regarding land sharing and environmental and ecological 
conservation aspects insisted upon by native groups^ 

"The homeland of 10,000 Cree and Inuit people on the Ouebec Shore of 
James Bay has been a centre of controversy since early 1971 when 
Premier Bourassa of Quebec announced a^ultiDbillion dollar hvdroDelectric 
development which would disrupt their land^ and liv^s. The signing of the 
James Bay final agreement has not resolved the controversy: it has moved it 
to other areas. The settlement which wa^ eventually reached covers two-thirds 
of the area of C^ebec. While it provided lands and hunting, fishing and 

52/ Canadian Association in Support of the Nabive Peoples. And What About 
Canada^s Native Peoples^ Ottawa, 1976, p. 18. 
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trapping territories, in cash terms, it was worth ^225 million to the Native 
people, or 2 per cent of the total value of the project. There is a pronounced 
fear among other Native groups that the federal government will use this 
settlement as a pattern for all future settlements without taking into 
consideration the many differences present in other claims. 

"The Mackenzie Valley is under extreme pressure for northern oil and gas 
development. The most immediate push is for construction of a ^7 billion 
natural gas pipeline. Treaties No.8 and No.11 ̂ de with Natives in this area 
are considered fraudulent by Native people and legal experts alike on the 
basis that the Indians^ understanding of treaty implications was very different 
from the written teBms. And even if they were binding, land settlement 
provisions were never carried out. A caveat-filed by Native organizations was 
declared valid by the Territorial Supreme Court but that decision was 
overturned by the NWT Supreme Court of Appeals on a technicality. 

"The Indian and Metis people of the Mackenzie Valley - known as the 
Dene - are negotiating with the federal government for a joint land settlement. 
Their unique proposal emphasizes the recognition of aboriginal title by 
legislation rather than the extinguishment of rights in exchange for monetary 
compensation. North of the treeline, the Inuit ar^ negotiating a separate 
claim based on similar principles. 

"The federal government is willing to negotiate with the Inuit on the 
basis of unextinguished aboriginal title but maintains that Indian title was 
extinguished by the treaties. The impasse must be resolved before legislation 
in the treaty areas can proceed. 

"In March 197^ ^ . Justice Thomas Berger was appointed by the government 
to conduct an inquiry into the social, economic and environmental impacts of 
a natural gas pipeline in the Mackenzie Valley and to make recommendations on 
what conditions should be attached to pipeline construction. Hearings in 
every community in the valley have given the Native people a chance tomake 
their views known to gove^n^nt. Almost wi^out exception, they have stated 
that no decision on a pipeline or other development should be made until land 
claims are settled. 

"The Inuit people of the North are presenting a comprehensive land 
settlement proposal. The Inuit who did not sign treaties or otherwise surrender 
their claim to the land and water which comprise all the Northwest Territories 
north of the treeline, have realized that they must act together to preserve 
and protect ^heir territory, their culture and their identity. The proposal 
calls for a land sharing arrangement which will ensure that Inuit people 
benefit from its uso and resources. The proposal will represent a great 
improvement over the Alaska or James Bay settlements which involved large 
cash payments. 

"The Indians of British Columbia in 1975 refused federal funds inan 
attempt to force the government to begin negotiating their long-standing 
claims. Over most of ВС the Indians have never signed a treaty surrendering 
aboriginal rights to the land but despite federal pressure, the Government 
of ВС, until very recently has adamantly refused to negotiate, claiming that 
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Indians are a federal responsibility. Willing to enter negotiations concerning 
over 36,0^0 acres of land cut off for more than a century to existing reserves, 
the provincial government has not yet been willing to negotiate aboriginal 
claims. In ВС, unlike the ^ukon and Northwest Territories, Crown land has been 
turned over to the province, hence negotiations could not proceed without their 
participation. Hopefully, the settlement will be a combination of cash, mineral 
royalties, exclusive rights to certain lands, and social progBammes to be run by 
Native people themselves. 

"The Indian Association of Alberta has begun legal action on behalf of the 
20,000 status Indians of Alberta to acquire what they consider a fair and 
equitable share of opportunities offered by Alberta development. In laying 
claim to aboû t 25,000 square miles of the province, including the Athabaska 
Oil Sands, what they want is a share in the jobs and revenue which will spring 
from sands development. They would use the money to finance their own economic 
and social development in their own way, independent of government ^handouts^ 
and management by the Department of Indian Affairs. It should be noted that in 
the act incorporating Alberta as a province, the obligation of the provincial 
government to provide land for the purpose of settling Indian claims was made 
explicit. 

"These are some but not all of themajor claims being advanced at the 
present time. (Canadian Association in Support of the Native Peoples. And 
What About Canada^ Native ^ o p l ^ , Ottawa, 1976, pp. 19D21). 

^Of all the projects in the short histcry of Inuit Tapirisat, by faB the 
most significant is the Inuit land clai^ proposal for the Northwest Territories. 

"It is probably the most̂  comprehensive proposal of its kind ever presented 
in North AmeBica, the produce of three yea^ of intensive research and field 
ŵ ork covering the legal aspect, renewable and non-renewable resources and the 
documentation of actual land u^e and occupancy over the centuries. 

"The land use and occupancy study, directed by Dr. Milton Freeman of 
McMaster university, shows that from prehistoric times the Inuit have used and 
occupied virtually all of the 750,OOOsquare miles of landgenerally north of 
the treeline, and an estimated 800,000 square miles of northern ocean. 

^This research, along with an exhaustive study of renewable resources 
directed by Dr. Gordon Nelson of the University of Waterloo, and a survey of 
non-renewable resources by geological consultant Pedro Van Meurs of Ottawa, 
went into the preparation of a proposed agreement in principle drawn up by 
ITC^s legal consultant, Prof. Peter Cummingof ^orkUniversity. 

"B^t lest there be any misunderstanding, ITC^s land claims proposal is not 
another example of white ^en in the south deciding what is best for Inuit in 
the north. At successive annual meetings of Inuit Tapirisat, delegates from all 
regions of the Arctic gave their organizations board of directors a strong 
mandate to proceed with the land claims project. And while the consultants were 
pBeparing their studies, ITC^field workers were actively seeking theviews of 
the people in the communities, talking to them about thé issues and collecting 
their suggestions. 

"All of this hard work and effort culminated in an historic meeting of 
Inuit held at Pond Inlet, NWT from Oct. 28 to Nov. 2, 1975. ^oBe than one 
hundred voting delegates from 32 Arctic communities attended. Resolutions 
passed by their community councils empowered them to vote on behalf of 
their people. 

^ 
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"For six days and some long nights, the delegates plodded through the 
lengthy land claims document clause by clause, questioning some of the points, 
voting to make amendments to some of the important sections, and finally 
passing a resolution authorizing ITC to begin negotiations with the federal 
government. 

"What the delegates did in effect was declare that the Inuit are willing 
to share the land which they have never surrendered by treaty or otherwise. 

"Because they are neither greedy nor unreasonable, the Inuit are not 
asking for outright ownership of their entire 750,000 square miles of 
traditional lands. In fact, ownership of land as southern Canadians understand 
it is a concept that had always been foreign to the Inuit. The land had always 
been there for the people to use and occupy. 

"However, the people realize now that if their native environment is to 
be preserved for future generations, they must have a piece of paper 
establishing ownership under Canadian law of enough land to ensure their 
survival. 

"So they are asking for ownership of 250,000 square miles of land, which 
will be selected in such a way that each Arctic community has at least 
2,500 square miles. 

"The remaining 500,000 square miles north of the treeline would be 
surrendered, but with certain conditions attached. Among those conditions, 
the Inuit would retain exclusive hunting, fishing and trapping rights. And 
the Inuit want a share of the revenue from development of natural resources. 
A royalty of three per cent has been suggested. 

"The Inuit want to be self-sufficient. One really unique feature of their 
land settlement proposal is that it won^t cost the taxpayers of Canada anything. 
They are not asking for a cash settlement, because the Inuit land is not for 
sale. In fact they are offering to pay back, with interest, the money provided 
by the federal government (more than^2,000,000) to finance their land 
settlement research. 

"The revenue from resources would go toward financing a comprehensive 
social and economic development programme, and operations of the new Inuit 
Development Corporation. The whole philosophy behing ITC^s proposal is to 
permit the Inuit to gain some control of their social, cultural and economic 
destiny. 

"To that end, they are also suggesting a first step toward self-government, 
by the creation of a new territory to be known as Nunavut, which means ^Our 
Land.^ Nunavut would comprise all 750,000 square miles of the traditional 
Inuit lands, and its system of government would be similar to that of the 
existing Northwest Territories, with an appointed commissioner and an elected 
council. Since the majority of electors would be Inuit, native people would 
assume a degree of control over industrial development and such things as 
environmental protection and wildlife conservation. 
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"And then eventually, perhaps there will be a Province of Nunavut. The 
Inuit are not separatists. They are Canadians. But they^don^t want to be 
colonial subjects. They want to be partners in Confederation. 

"When you consider the unbelievably barren nature ^f the Arctic terrain 

and the effects of a climate that is harsh and cruel by southern standards, 

250,000 square miles is really not very much. 

"Look at it this way. 

"In the fertile agricultuBal areas of Ontario, according to Statistics 
Canada, the average farm earning 51 P ^ cent or more of its revenue from 
livestock covers an area of 209.1 acres. 

"In Alberta, ̂ here the grazing land is not quite as lush and the climate 
somewhat more severe, the average livestock operation requires 1,025.5 acres. 

"In the Arctic, it takes up to tens of square miles of land ^0 support 

one caBibou. 

"That is why it is so^unreasonable to think in terms of five square miles 
per family, as has been suggested for native land settlements in other parts 
of the North. 

^In an exhau^ive study of Arctic renewable resources c^^ied out fo^ 
Inuit Tapirisat, Dr. Gordon Nelson of the^Úniversity of Waterloo saysthat 
minuit hunters range over hundreds or thousands of square miles, so land 
settlement must be thought of on an entirely different ^cale ^han elsewhere 
in Canada.^ 

^he^c are le^on^ to be leaBned fromhi^tory when i^ co^e^ to negotiating 
a land agreement with the InuitD In the nineteenth century ^hen the arid 
plains of western Canada^were being settled, homesteaders were allowed 16Ó to 
320 acres for farming. Thi^ si^e wa^ based on ^he experience of racing crops 
on the moi^t lands of eastern Canada, but was totally unrealistic for t^e dry 
land of the west. 

"It took decades of trial and error, countless faBm failures and untold 
human misery before farms of 1,000 acres or more - large enough to support a 
family - could be established by those lucky enough to emerge as winners in 
the long struggle against other settlers and the environment. 

^Dr. Nelson concludes in his report that the same principle applies in 
the FaB North. BMuch land must be placed in control of the Inuit and 
conservation agencies of government if wildlife and environment are to be 
protected and traditional hunting and fishing as well as modern commercial 
renewable resource-based enterprises are to have a sound opportunity to grow 
in the Arctic.^ 

^There are good, solid reasons why t^e people of Canada through their 
elected government should reach a land sharing agreement with the Inuit of 
the Northwest Territories. 

^ 
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"Old-fashioned fair play is one of them. It can be argued that Canada 
owes ^ large debt to the Inuit, after so many year^ of intruding into their 
land, uninvited, imposing changes in their way of life, exploiting the natural 
resources of the Arctic without consulting the original inhabitants. 

"The Government of Canada has adopted an enlightened and generous policy 
of assistance and support for the emerging countries of the Third World. In 
fairness, can Canadians be any less generous with the first citizens of their 
own country^ 

"But if apathy and indifference should rule out fairness as an argument, 

how about enlightened self-interest7 

"The politicians churn out hundreds of thousands of inspired words about 
maintaining sovereignty over that vast and magnificent land that stretches 
north beyond the treeline, through the Arctic Islands, almost to the North Pole. 

"̂ "But to have sovereignty, you must have occupancy. 

"The Inuit are the occupants. They are the only occupants who want to, 
or indeed are able to live in the extreme environment of Canada north of the 
treeline.^ They are happy to live there, and struggling desperately to preserve 
what is left of their unique way of life. 

"In fact, until the whiteman came and imported the southern comforts of 
home, the Inuit were the only ones who knew even how to survive in the north. 

"Recently, southern Canada has been showing a great interest in the Arctic. 
But this has not been reflected in any eagerness among large numbers of 
southern Canadians to actually live in the Arctic. They are interested in the 
north for what they can take cut of it. 

"Canadians are on the threshold of one of the most significant decisions 
since Confederation. They can help the Inuit achieve self-sufficiency -
socially, culturally, and economically. 

"The alternative is continued colonial rule at ever-increasing cost to 
the Canadian taxpayer,^coupled with destruction of the Inuit culture and the 
consignment of a proud and independent people to a marginal existence on poor 
wages and government handouts^ 

"For the Inuit, it is still not too late to avoid the mistakes which have 
blighted the history of white society^s relationships with native people." 
(Inuit Tapirisat of Canada. An introduction to the Eskimo People of Canada 
and their National Organization, Ottawa, no date, pp. 6-11). 

I89. On negotiation and the settlement processes, the Government of Canada stated 
in 1982 that: 

"The 197З policy statement expressed the governments preference for 
negotiated settlements of comprehensive and specific claims where negotiations 
are successfully concluded, final agreements are signed between the claimant 
group and the federal government and the claim iŝ  considered settled. The 
significance of"final settlement is that negotiations on the same claim cannot 
be Beopened at some time in the future. 

" ^ 
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"Specific claims have been identified in most provinces. Claimant 
groups include Indian bands, groups of bands, or Indian associations acting 
on behalf of their member bands. In some cases claims are against provincial 
as well as the federal government. The present review process is 
acm^n^s^Ba^Bve .̂n na^ur^ ^^d ^ ^ ^^1^ ̂ f ^ ^ ^ ^ ^ ^ ^ . ^ 1 ^ ^ j^d^ îi it^ 
own cause has been the subject of some criticism. A number of review processes 
are being developed with the Indian claimants to ensure open and fair review. 
The most prominent example is a tripartite review process involving Canada, the 
Province of Ontario, and the Indian Chiefs of Ontario where the Indian 
Commission of Ontario, headed by a provincial Supreme Court Justice, facilitates 
the review of the claims. Once a lawful obligation has been identified and 
accepted by the Minister for resolution, negotiations begin with the claimant 
band. The process of settling is often a complex one, depending on the 
nature of the claim and the type of compensation being sought. The negotiating 
process, however, provides the kind of flexibility needed to determine which 
remedies would most adequately compensate for the grievance in question, 
whebher these be in the form of land, cash, goods, services or other benefits. 
As a result, specific claim settlements can vary, depending on what is being 
claimed. The criteria for calculating compensation may also vary from claim 
to claim according to the particular issues raised in ^he claims. 

"Afber agreement has been reached between the government and the claimant 
g^oup on the term^ of settlement, a final ag^eemen^ is signed, compensation is 
provided and the claim is considered closed. 

^In term^ of comprehensive claims, the negotiation p^oce^s provides the 
opportunity bo translate the loosely defined concepb of ^aboriginal interests 
inbo concrete and lasting benefits in the context of contemporary society. 
8uch b^n^fi^ c^n be^an^ and vaBied^ lands; hunting fishingand trapping 
rights; resource managements financial compensations taxation; native 
participation in government structures; and native administration of the 
implementation of the se^tlemen^ itself. Tn^ final settlement of a 
comprehensive claim confirms these benefits in legislation, in order to give 
them the stability and binding force" of law. 

"Another major advantage of the negotiation process, in terms of both 
specific and comprehensive claims, "is the opportunity it provides for taking 
inbo account the interests of non-claimant groups in the area that may be 
affected by a claim settlement, as well as the particular concerns of the 
provincial or territorial governments involved. Settlement of the claim, be 
it specific or comprehensive,^must accommodate these interests, else^ 
^etblement will merely give rise to another set of grievances. In the case of 
^claim^ri^ing inDthe provinces,^active provincial participation is 
particularly necessary because lands and resource^that may form part of a 
settlement are under provincial jurisdiction. 

"In the territories, lands and resources fall under federal jurisdiction. 
However, because of the effect northern claims settlements will have on 
northern residents, because the territorial governments will be involved in 
the claims implementation process, and because many of the settlement 
provisions will fall within areas of territorial jurisdiction, the 
representation of the territorial governments as active participants on the 
federal negotiating teams of the northern claims is viewed as essential." 

^ 



E^.4BSub.2^I983B2lB/Add.4 
p a g e ! 0 9 

The Officeof Native Claims 

The Office of Native Claims was established within the Department of Indian 
and Northern Affairs in^!97^ bo deal with the increasing number of claims bein^ 
presented to the federal government. It represents the minister and the federal 
government as the focal point for specific and comprehensive qlaim negotiations 
with native groups across the country. 

In addition to negotiating native claims, the Office of Native Claims also 
reviews^claims that have been presented to the government, in order to identify 
and analyse the legal, historical and factual elements relating to the claims^ In 
carrying out its responsibilities in these two areas, the Office of Native Claims 
works^closely with other programme areas of the department and^with other 
departments, agencies and levels of government that may be involved. 

Funding for Native Claims 

In 1969, bhe Federal Government began funding Native Groups and Associations 
to enable them^to conduct research into Treaties and Indian Rights. The 
Department of Indian and Northern Affairs assumed funding programme responsibility 
in 1972 with a four-year (1972-76), ^millionlndian Rights and Treaties Research 
Funding Programme. 

Following the 1973 Nishga court case and the announcement of the Federal 
Governments Policy on Claims of Indian and Inuit people, the funding programme 
was broadened to also provide financial support to Native Claimant Groups for 
research, development and negotiation of native claims. 

"Since 1976, funds have been provided in the form of accountable contributions 
and loans: 

- Contributions are made to native groups to enable them to research develop 
and present claims to the Federal Government. 

- Loans are made in cases where the claim has been accepted for negotiation 
by the Minister of Indian Affairs, to enable thé claimant to further 
develop the claim, prepare a negotiating position and to participate in the 
negotiation of the claims "Loans are repayable from the proceeds of a claim 
settlement. The vast majority of these loans are provided interest-free. 

Between 1970 - March 198l, the Federal Government has provided approximately 
^21.6 million^in grants and contributions, and ^36.7 million in loans to 
Native Groups to enable them to conduct research^into Treaties and Aboriginal Rights, 
and to research, develop and negotiate their claims. 
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190. On the question of titles to water resources, the Government of the 
United States writes that: 

"The rights of Indian tribes to the water that is on or close to their 
reservations is a matter of considerable controversy at the present time. 
^n^Be .̂s one ^an^o^^^ ^^3^ i^^l^i^ ^ 1^^ 1^ ^ ^ ^ ^ ^ ^f ^ ^ d ^ ^hi^h h ^ 
been the focal point of Indian life but also a source of water for a nearby 
non-indigenous community." 

191. Concerning the Indian Claims Commission the Government communicates that: 

"The Indian Claims Commission, an independent agency of the Federal 
Government, is a special tribunal established under a Congressional Act of 
August 13, 1946 to consider claims of Indinn tribes, bands, or other 
identifiable groups for monetary judgements - usually based on past land 
transactions between the groups and the united States Government- against 
the United States." 

At the time when the information was furnished, the Government stated that it had 
awarded nearly ^431 million to Indiangroups by the end of the fiscal year. 

192. Speaking of the Indian Claims Commission, it has been written: 

^By its very concept, this commission was an insult, for it forced the 
Indians to sue the government to receive payment for damages, rather ^han 
relying on the 371 sacred treaties. Thus it seemed to deny the duplicity of 
the past even as it sought to rectify it. Since 19^6, the Indian Claims 
Commission has paid vaBious tribes about ^lOOmillion. This sounds like a lot 
until one con^ider^ the amount of land taken from the Indian. Based on the 
contemporary Indian population (purely by way of an ^xample^ since payments 
are made to individual tribes) it would mean thab every Indian would receive 
abont ̂ 225. 

^Indian lands, once considered ^free^ are still treated in this manner 
by the ranchers and other whites who reside on reservations. While the 
ranchers exploit Indian lands for profit, local governing bodies trespass for 
reasons of convenience, building roads, setting up high-tension wires, and 
committing other ^improvements^ without consulting the Indian landowners." 5^/ 

193. ^b^ Government states that: 

^Two tribes of Indians have been awarded sizeable pieces of land by the 
Federal Government ... ^in the early 1970s^. These have been landmark cases, 
since the policy had been to compensate Indian tribes for lands taken unfairly 
or without adequate compensation in times pa^t in money rather than in kind. 

53/ Burnette and Koster, The Road to Wounded Knee, Bantam Books, New York, 
1974, P. 121. 
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"The Taos Pueblo was awarded 48,000 acres of land that had been a part 
of Carson National Forest, New Mexico on December 15, 1970, when ^the^ 
President ... ^of the United States^ signed into law HR471 (PL91-550). The 
United States Government took these lands without compensation thus laying the 
groundwork for legislative actions." 

194. According to information furnished by the Government, Public Law 91^550 
provides that: 

"The United States holds title, in trust for the Pueblo de Taos, to the 
described area and that the lands w^ll become part of the Pueblo de Taos 
Reservation to be administered by the Secretary of the Interior under the laws 
and regulations applicable to other Indian trust lands. The law provides that 
the Indians shall use the land for traditional purposes only, such as 
religious ceremonies, hunting and fishing, as a source of water, forage for 
livestock, wool, timber and other natural resources for their personal use, 
subject to the necessary conservation practices prescribed by the Secretary. 
Except for these practices, the land will remain forever wild and will be 
administered as a wilderness under the Wilderness Act of 1964. 

"Other provisions of PL 91D550 include permission for non-members of the 
Tribe to enter the lands for purposes compatible with wilderness preservation 
upon consent of the Tribe. The law does not alter the rights of present 
holders of Federal leases or permits covering the land, but authorizes the 
Pueblo, with tribal funds, to obtain the relinquishment of such leases or 
permits. 

"Finally, the law directs the Indian Claims Commission to determine to 
what extent the value of land conveyed in this legislation should be set off 
against any claims the Taos Pueblo may have against the United States.^ 

195. 1^ connection with the present study, the Government has transmitted the texb 
of an Executive Order signed by the President of the United States on 20 May 1972 
restoring 21,000 acres of land in the State of Washington to the Yakima tribe of 
Indians. This Decree reads: 

"E^ECUTIVEORDERll670 

"PROVIDING FORTHERETURN OF CERTAIN LANDS TO THE YAKIMA 
INDIAN RESERVATION 

"In I855, the United States entered into a treaty with the Yakima Tribe 
of Indians. The treaty created a reservation, generally described by natural 
landmarks, for the exclusive use and benefit of the Tribe. Over the years, 
there have been continuing disputes regarding the true location of the 
reservation boundary. 

"In I897, President Cleveland created by proclamation the Mount^^ainier 
Forest Reserve ^n an area near the western boundary of the Yakima Reservation. 
In 1908, President Theodore Roosevelt extended the boundary of that Forest to 
include a tract of some 21,000 acres, then mistakenly thought to be public 
land. The tract is included within a larger area now called the Gifford 
Pinchot National Forest. In 1942, a portion of the tract was designated the 
Mount Adams Wild Area, and this portion has been administered since 1964 for 
the public benefit under the Wilderness Act. 
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"In 1966, the Indian Claims Commission found that this tract had 
originally been intended for inclusion in the Yakima Reservation. However, 
the Commission does not have authority to return specific property to a 
claimant; it ̂ ay only grant money damages. Accordingly the Tri^ ^ ^ ^ ^ 
Executive action for return of its land. 

"The Attorney General has at my request reviewed tne specific history 
and background of this particular case, including the principles which govern 
the taking of land by the United States and the question of whether this 
particular land wa^ so taken. In a recent opinion, the Attorney General has 
advised me that, in these exceptional and unique circumstances, the land was 
not taken by the United States within the meaning of the Fifth Amendment and 
that possession of this particular tract can be restored to the Tribe by 
Executive action. 

"Now, therefore, by virtue of the authority vested in me by the 
Constitutional statutes of the United States, particularly 16 USO 473, ̂ b 
is ordered as follows: 

"Section 1. A portion of the eastern boundary of the Gifford Pinchot 
National Forest is modifed as follows: 

^ ^Beginnin^ at the point on t ^ main ridge of the Casc^d^ Mountain, 
where the Yakima Indian Reservation boundary as located by the 1926 Pecore 
survey, from Goat Butte intersects said main ridge; thence southwesterly 
along the main ridge of the Cascade Mountains to the summit or the pinnacle 
of Mount Adams, as shown on the diagram of the Ranier National Forest attached 
to the Presidential proclamation of October 23^ 1911, 37 Stat. 1718; thence 
^outhe^ly along a divide between the wate^shed^ of the Klickitat and White 
Salmon Rivers a^ shown on the 1932 Calvin Reconnaissance Survey Map 
(Petitioners Exhibit No. 4, Docket No. 47, Indian Claims Commission) to its 
intersection with the north line of Section 34, Township 7 Nor^h. Range 11 
East, Willamette Meridian.^ 

"Section 2. The Secretary of the Interior is directed to assume 
jurisdiction over the tract of land heretofore administered as a portion of 
the Gifford Pinchot National Forest and excluded from the Forest by Section 1 
of this order, and to administer it for the use and benefit of the Yakima 
Tribe of Indians as a portion of th^ reservation created by the Treaty of 
1855, 12 Stat. 951. 

"Section 3. Any prior order or proclamation relating to the tract of 
land affected by this order, to the extent that it is inconsistent with this 
order, is hereby superseded.^ 54/ 

54/ The Executive Order was signed by President Richard Nixon at the White 
House on 20May 1972, and was filed with the Office of the Federal Register on 
22 May 1972, atll.lOa.m. 

" ^ 
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4. Special provisions concerning the sale, mortgaging or otherwise 
encumbering, rental, attachment, etc., of lands belonging to 
indigenous persons, groups or communities, to, or for the 
benefit of, non-indigenous persons, groups or organizations, 
— » » — i.n a 1 •- 1 . 1 ' I ..- — 1 — 1 11-1 - • •' » • • -• Л — — —' ." n • *•'« 1 *• • — •• — • 1 • I. •'»• I 1 1- • . I — * 

including - in certain cases - the requirement of prior 
authorization or subsequent approval by communal bodies or 
by the competent administrative or judicial authorities 

196. The regime under which lands held in common by indigenous persons may not • 
be alienated or attached and which consists of special measures requiring prior 
authorization or subsequent approval of the disposal or encumbrance of indigenous 
lands was instituted to protect indigenous populations. It is important to 
determine the will of the majority with regard to any alienation or attachment, 
which must be authorized by the community itself and which may form the subject 
of a ruling by a specialized and independent outside authority or court to the 
effect that, in the circumstances of the case, the disposal or encumbrance is 
beneficial .or justified. 

197. Indigenous persons who engage in subsistence farming and are surrounded by 
a market economy are in an unfavourable position that makes them dependent on -
financial and other forms of assistance for the fulfilment of their obligations. 
The above-mentioned limitations and restrictions, which deprive creditors of the 
right to attach indigenous land, make it impossible for indigenous persons to use 
such land as security to obtain financing. If such assistance does not exist, is 
withheld or is rigged, debtors can easily fall behind in their payments or find 
it impossible to meet their obligations. For this reason, it has been suggested 
that consideration should be given to the special procedures for financial 
assistance to indigenous populations and other sectors that are covered by this 
protective regime. In such procedures, security is based not on the possibility 
of attaching land in the event of unpaid debts, but on industriousness, 
integrity, reliability in the fulfilment of obligations, productivity and 
permanent residence in the district, which are well-known characteristics of 
indigenous persons. 

198. It is,, of course, understood that the possession of property and even of 
land that is not indigenous land or protected community land is subject to the 
normal legal regime, without limitation or restriction. There are two entirely 
different regimes, one for indigenous or protected community land and the other 
for land which it is not considered necessary to protect by this special statute. 

199. The present section examines the information on this subject that is 
available for the purposes of the present study. 

200. There is no information regarding several countries. 55/ 

55/ Argentina. Australia, Bangladesh, Bolivia, Burma, Colombia, 
Denmark (Greenland), Ecuador, El Salvador, Finland, Prance (Guiana), 
Guatemala, Guyana, Honduras, Japan, Pakistan, Panama, Paraguay, Peru, 
Sri Lanka, Suriname, Sweden and Venezuela. 
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201. The Anti-Slavery Society states that in Indonesia: "The only conclusion 
that can be drawn from the combination of the agrarian law and adat law, both 
imprecise as to the specific rights and duties of opposing interests, is that 

the right to traditional lands must remain dependent on the political relationship 
between the local government, village representatives and outside thir<? parties 

202. The Anti-Slavery Society hmp also reported the following on India: 

"Illegal alienation" of tribal land in the Chotanagpur urban industrial area 
• — ' ' •• • * * " — " " • — — — •*" • • • — > - — . • • ip. •«••»— m , — 1 — . p. , 1 1 , 111 p a — и I I . и . и д . 1 1. „ i . in 1 1 • .1 1 1 ц 1 1 ни 1 i l l lb i> i . i i m i n 1 1 -••••in in » i i r i n . , 

"The following examples of recent illegal alienation of adivasi land close to 
large public projects come from a report by Birsa Seva Dal, an adivasi labour 
organization in Chotanagpur^ and their veracity must therefore be suspect. 
However, since similar examples are mentioned in government reports for earlier 
periods it would seem safe to assume that they are true. They are included here 
to demonstrate the collusion between police-government and powerful non-tribal 
interests but are exceptional because BSD was able in these cases to resist the 
non-tribal's power. In most areas tribals are nowhere near so well organized. 

"Case 1; The Battle of Tata in 1968 
— - — » — p p — — ^ ^ P P P P P ^ P P — — • • - — » - — » • — • i i, m ми • - — ••!• - • г" "I I IP др1Г1 д м Ц | 

"In 1968 there was a virtual "battle close to the .steelworks of the TATA company 
(one of India's biggest industrial companies) in Jamshedpur, Singhbuhm District, 
Bihar. Many thousands of adivasis lived' in Mldih and Bàridih "villages as legal 
tenants on dispersed plots scattered over the hilly terrain. The TATA company 
decided it wanted the land for expansion of its activities (which dominate the 
steel city of Jamshedpur so much that it is usually referred to as Tata) and 
sent in paid thugs to evict the tribals by beatings and "burning of their houses. 
Birsa Seva Dal informed the Government about the adivasis legal tenure of the 
land but the Government did nothing. Eventually with only 20 families remaining 
on the 1,800 acre site, Birsa Seva Dal mobilized hundreds of adivasis in the 
area and retook the area. How a town of 3,000 adivaai families called 
Birsanagar (Birsa Town - after the famous nineteenth century tribal leader) 
is on the site. In"this case* because Birsa Seva Dal is particularly strong 
in Jamshedpur, and because the injustice was so obvious, the adivasis rights 
were protected. 

"Case 2; The Heavy Engineering Corporation in Ranchi District . 
1 1 1 1 1 • • 11 1 • 111 m 1 I P 1 и 1 It • и 1 I I P - 1 m u ni Л r i m ни и •• 1 „ •- т р и п 1Г1 1 • 11 111 1 i i 11 - 11 m i 1 1 

"The Government' alienated thousands of acres of tribal land to set up EEC in 
Ranchi District, but since ESC did not need all the land that was taken for- the 
plant it tried to use the land for a housing co-operative for its employees. 
As this was not the original purpose for which the adivasi land was taken, 
Birsa Seva Dal refused to allow construction to start, Adivasis who once owned 
the spare land have come from neighbouring villages to which they had been 
displaced to cultivate it but have been beaten and their crops destroyed. 
Meanwhile most of the unused land is cultivated by immigrating north Biharis 
working in the 'modern sector'. The conflict is continuing, however, and in 
June 1975 a non-tribal who was trying to bulldoze down tribal crops on the land 
was pulled from his machine and beaten to death. 
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"Case 3: The TEDCO case - Government versus the Tribals 

"In^ovember 1975 the TEDCO company tried to evict adivasis from 7^"acres of 
land they were cultivating and paying rent for within the TEDCO compound in order 
to give the land over to its non-tribal employees (the adivasis as is usual not 
being employed by the company). The adivasis produced complete documents to show 
their legal right to cultivate the land, but when the Government visited the 
magistrate threatened the tribals withpro^ecutionunder Criminal Code 107 
(Breach of the peace) and 144 (Unlawful assembly). Fortunately Birsa Seva Dal is 
taking the case to the high court, though this is an extremely^expensive process 
and will take at least a year. The result is notyet known. 

"Case 4^ KudruTownship, Hanchi 

^During the 1960s and 1970̂ s a great deal of land was alienated by illegal methods ̂  
(physical coercion, thumbprints on transfer documents while under the influence 
of the land agents' liquor) in order to build housing estates such as ̂ udru, 
Harmu, Argoya and Bairyatu^ for Government workers and businessmen. The tribals 
did not want to sell this land - certainly not at the extremely meagre prices 
offered - and nowBSD is making a stand against the non-tribal agents' attempts 
to take another 45 acres in^udru. ^ 

"It should be stressed thâ t these are the lucky ones because BSD was present and 
able to fight the cases. ^Inmost of tribal India (e.g. near Bailadila Iron 
Ore ̂ üne) the indigenous peoples are totally unorganized and unaware of their 
rights andhow to fight for them." 

203. It should bebome inmind that tribals can only sell land to non-tribals 
with the permission of the District Collector. In some states this applies to ̂  
all Scheduled Areas, in others it has been givendifferent degrees of more 
general applicability, while in still others the scope of these provisions has 
been widened to cover all Scheduled Tribes. 

The Anti-Slavery Society adds^ 

"^The following points will demonstrated theway inwhich successive 
governments ... have treated tribal India as an internal colony to be 
exploited for its rawmaterials and labours 

"(l) The value of the resources extracted from tribal areas greatly 
exceeds the funds employed byUnion and ^tate governments for tribal 
welfare and development. 

"(2) The government-sponsored exploitation of the adivasis' traditional 
environment has involved heavy social costs for the tribals who have 
been forced to give up considerable amounts of land and whose 
customary rights to forests have been severely restricted. Few if 
any of the^benefits of suchdevelopments have accrued to the tribal^ 
who more often thannot have been forced to become landless labourers 
either locally for the forest department or a non-tribal landlord or 
in some distant brickworks, plantation or area of highagricultural 
potential. 
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"(3) In order to facilitate this colonial exploitation the tribals are 
prevented from acquiring any real political muscle. The large 
tribal population of the CTB has been split up between eight 
predominantly non-tribal states so that adivasis never form more 
than a small minority, and local tribal movements directed against 
non-tribal exploiters are ruthlessly crushed with the help of the 
Government." 

204. In Chile, according to information provided by the Government, 
Act No. I7.729 (1972) "maintains the prohibition on the attachment or 
alienation of indigenous lands provided for in earlier legislation. It allows 
the land owned by indigenous communities to be divided up, but only when such 
division is requested by the absolute majority of the members of the community 
who live or work in the reservation and when it is approved by the Indigenous 
Development Institute. This Act abolishes the Indian courts and assigns 
jurisdiction in such matters to the ordinary law courts". 

205. This legal regime was changed by the Decree-Lav of 21 March 1979. Shortly 
after its enactment, the Government explained that plots awarded under the new 
procedure would be indivisible, even in the case of succession. In addition, 
they could not be sold for a period of 20 years, except by permission of the 
Director of the Agricultural Development Institute, which would be granted only 
in the following cases: (a) if the purchaser was a Mapuche; (b) if the 
transaction involved an exchange of lands; and (c) if the sale was made for 
social or educational purposes for the benefit of the persons concerned, 

206. The following two aspects of Decree-Law Ho
e
 2$б8 and of the information 

contained in the preceding paragraph have been criticised (see paragraph 170 
above); 

"(d) A further negative aspect of this enactment is the possibility of 
attachment of Mapuche lands in payment of loans obtained from a financial 
institution. The previous legislation (both Act Ho. 14,511 of 3 January 1961 
and Act Ho. 17,729 of September 1972) had established that there should be no 
attachment, not only of Mapuche lands, but of the shares and entitlements of 
members of this community, their dwellings, installations and all the tools of 
their trade, except in the case of bonds held in the State Bank or other State 
institutions» Under the new enactment, the Mapuches lose this protection and 
are in much greater danger of losing their property as a result of debts owed to 
private profit-making institutions. 

(e) There is the possibility of alienating Mapuche lands, which under the 
previous legislation could not be mortgaged or- sold to persons who are not 
lïapuche. Article 26 of Decree-Daw Ho. 2,568'establishes that the plots of land 
resulting from division may not be transferred during the first 20 years, but 
adds that they can he sold in certain cases authorized by the Regional Director 
of the Agricultural Development Institute (ПГОАР) ; for example, if the 
transferee is the owner of another plot resulting from a division of land under 
this same law. As has been seen above, the new owner need not be Mapuche, as 
non-indigenous occupiers are also entitled to be allotted plots of land. 
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consequently, th^ information submitted by the Government of Chile and quoted in 
paragraph 170, ̂ 6/ does not reflect the true content of Decree-Daw^b. 2,^6S 
when it says that the plots of land resulting fromdivision maybe sold only to 
Mapuches for 20ye^rs. Î and may aiso be encumbered or mortgaged in favour of a 
State body, or of private f3nancial, credit or banking institutions, upon 
authorisation by IHDA3^. The possibility ^f encumbering or mortgaging land has 
been represented by the Government as a means of facilitating the procurement of 
credit for the exploitation of Mapuche lands. This places the land in the 
reservations on a similar footing to other land, but in view of the lack of 
assistance from the State ̂ 6/ and the dire poverty to which the Mapuche people 
have been reduced, it canbe foreseen that this landwill soon fall in^c the 
hands of purchasers or financial and credit institutions, with the result that 
Mapuche territories wi^l no longer be one of the basis of theMapuche community, 
and a unifying force in it." 

207. InHorway land in certain areas cannot be sold if it is considered to be 
of use to the Dapps or for reindeer pasturage. The Government states that 
there are no provisions regarding the sale of property belonging to Dapps. 
In3^innmarkmost of the non-cultivated land is State-owned. There is a special 
statute concerning the use of State-owned land in^innmark (Act of 12 March 196^)D 
pursuant to this Act, no land may be sold if^ 

(a) the public authorities consider it necessary to reserve it for 
reindeer pasturages 

(b) it is used, or iŝ  expected to be used, as a right of way for the 
regular migration of the mountain Dapps. 

20Ô. Inaccordance with informaticnprovided by the Government of the 
United States, trust land cannot be sold or mortgaged, however, in some cases 
tribes have leased trust land for long periods to non-indigenous peoples or 
concerns^ 

209. It has beenheld that multiple ownership plus trust status is one of the 
major causes of Indianpoverty, because it prevents efficient use^of the land 
by the owners. It is pointed out that because land in trust status is held in 
the name of the United States on behalf of the Indian owner, just as tribal 
land is held in trust, the Indian owner cannot do anything with3^is land 
without thepermissionof theDIA superintendent, who acts cnbehalf of^the 
United States Government. The same source further states^ 

"Today, the various tribes are still hindered in free operation of 
their lands, but not nearly as severelyas the individual Indian. 
federal laws are strangling the individual Indian owner inred tape 
(which Indians call^white tape) entangling anyone who wishes to make 
t3̂ e simplest changes in the status of his own property in a mesh of 
confusing and degrading legal technicalities." ̂ 7 / 

^6^ As is explained later, the provisions on State assistance to the 
Mapuche people in regard to technical assistance, services and education have 
disappeared from the new legislation. 

^7/3^umetts and 3̂ oster, op.cit.. pp. IIS-II9. 
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210. On the Alaska land settlement of 1972, ithas beenstated, however, that; 

"Alaskan natives are struggling with theproblems arising out of the 
AlaskaHative Î and Claims Settlement Act whichcleared the way for the 
Alaskan petroleum pipeline, still uncertainwhether the huge settlement 
is boon or doom. 

"In 1972, Congress voted to award the native people of Alaska 
40 million acres of theirs own land, in compensation for their giving up 
the other 440 million acres forever. They also were awarded a billion 
dollars, perhaps to replace all services and rights guaranteed through 
the trust responsibilities of the bureau of Indian Affairs. 

"Under the legislation, th^ settlement is to be made over a 
20-year period, and in order to receive it, the aboriginal people are 
required to organise business corporations^ with their entire population 
as voting stockholders. 

"Many view this as thsmost successful treaty ever negotiated by 
natives. The3̂ r holdings will equal roughly 2 per cent of the total land 
of theUnited States. Considered as a business entity, the Alaskan 
natives will qualify among the ten largsst corporations in the 
United States. 

^ut the contract is less than ^olden^ Ultimately^ th^y f^r^ it 
could bring them defeat by acculturation- something thayhave deftly 
managed to avoid for thr^e centu^i^s." ̂ 8/ 

211. Another article contains the information that; 

^hile th^ oil boomh^s al^^ady mademillionaires out of s o ^ 
businessman in Alaskan most ordinary folk ar^ dismayed at the rising 
prices, cri^ and disorder. 

^The pipeline has caused severehousing shortages, overcrowded 
schools and roads, saturated publicutilities, increased pollution, 
^Alyeska Go 31omê  bumper stickers say on some vehicles. 

"Tensions between t^o groups - workers from Texas and Oklahoma 
still wearing cowboy boots in the northern cold, and native people of 
Alaska - often erupt into fights. 

^As it was during the California Gold 3̂ ush, perhaps the saddest 
stories are those of native wom^n who turn to prostitution in exchange 
for survival when rampant development ruins the natural economy, and 
rampant inflation makes store-bought goods prohibitive. 

^Thecrime and decline didn^t just drift in. AformerUnited States 
Attorney and an Alaskan politician were among nine persons indicted in 
July inan alleged scheme to set up gambling and prostitution operations 
near the pipeline terminal at ̂ alde^. 

^ 8 / "Alaska land settlement; boom and doom^", Ak^esasneHotes, vol. 6̂  

Ho. 1, 1974,p. 22. 
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"Social dissolution also hits the white Alaskans in whom the land 
had developed a life-style of friendliness, interdependence, and tolerance. 
That too is eroding as development by their countrymen from the South 
takes over - small childrenare being abandoned in shabby hovels 3n 
sub-^ero weather, for instance, and the statistics of social breakdown 
are buildingup. 

"3Bor many native people, it has been impossible to keep that cake 
and eat it too. The departure of people from the villages to jobs on the 
pipeline has led to increased crime, brokenmarriages, child neglect, and 
a decline in the natural ̂ ay of living. 3̂ ven as far north as 33arrow on 
the Horth Slope, the tiny town of 2,300^allbut 100 of whomare Inuit -
is becoming a miniature Î os Angeles, people are abandoning traditional 
dwellings to move into small boxy homes costing ^4^000 in a subdivision. 

"As the swath cut for the pipeline finds more and more gravel roads 
cut towards it, native people are struggling to keep hordes of hunters 
and tourists off their lands. 

"... The loss of the animals by increased hunting will drive even 
more Inuit into the cities ... ." ^ / 

212. In Mexico, the legal regime regarding the disposal of land differs according 
to whether the land in question is community or ejidal land, on the one hand, or 
privately owned land, on the other; 

"In so far as an indigenous person owns land under the regime 
applicable to private property, there are no special regulations andhe 
does not require any kind of authorisation to perform such operations. 
If the person concerned is the holder of agricultural rights over such land 
under a community or ejidal regime, the general principle that suchrights 
may not be alienated, prescribed, attached^qr transferred is applicable 
and hence they may in no circumstance or in any manner be alienated, 
conveyed, transferred, leased, mortgaged or attached, either wholly or in 
part. Operations, acts or contracts which have been or may be performed 
in contravention of this principle are null and void. 

"Titles to arable land, whichmay, in accordance with law, be 
awarded to individual members of the ejido, remain at all times vested in 
the ejidal community. The individual use of land, where it exists, 
terminates when it is determined by law^that the land should be farmed 
collectively for the benefit of all the members of the ejidos it maybe 
resumed when collective farming ceases. 

"Individual parcels and plots whichbelong to ejidatarios and fall 
into disuse because there is no legal heir or successor remain at the 
disposal of the ejidal community concerned." 

^9B^laska"^ Ak^esasneHotes, vol. 8, Ho. 3, 1976, p. 28. 
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213D In some countries, indigenous land as such is legally inalienable. In 
fact, it is taken over and alienated in violation of clear legal provisions 
concerning inalienability. 

214. Thus, as indicated in paragraph 1 ^ ^b^^^ ^ ^ ^B^^ ^i^n Indi^cn^^ Act 
states; 

"Article 3; Indigenous reservations may not be alienated, 
prescribed or transferred^ they are for the exclusive use of the 
indigenous communities inhabiting them. Hon-indigenous persons may not 
rent, lease, purchase or in any other manner acquire land or property 
situated in suchreservations. Indigenous persons may engage in 

^ transactions to buy or sell land only with other indigenous persons. 
Any transfer or purchase or sale of land or improvement of such land in 
the indigenous reservations between indigenous and non-indigenous persons 
shall be null and void, with the resulting legal consequences. The land, 
improvements to it and produce of the indigenous reservations shall be 
exempt from all types of present or future local or national taxes". 

213. In Malaysia, the Aboriginal peoples Ordinance requires the prior-consent 
of the Commissioners for all dealings in land by aborigines, as follows; 

"9D ^ aborigine shall transfer, leased charge, sell, convey, 
assign, mortgage or cth^^is^ dispone of any land except with the 
consent of the Commissioner and any such transaction effected 
without such consent shall be void and of no effect." 

216. According to the Canadian Government the alienation of reserve land; 

^from Indian 33ands by sale, mortgage or other process is prohibited under 
the Indian Act. within the rss^rve^ the common ownership of ths land is in 
accordance with Indian tradition, whichdoes not regard land as a commodity 
to be owned but as a universal element to be freely enjoyed. Thus there 
were no territorial boundaries betwe^nlndian tribes or nations inthe 
wilderness of Canada before white occupation and Indians still assart 
that land ownership is a foreign concept which they accept reluctantly 
to protect theirs group interests. 

"The DandsDivision of the Department of Indian Affairs and 
Horthem Development has revised the records of land holdings to 
establish an accurate Reserve Î and Register, employing research into 
federal and provincial archives covering a three-century period. The Dand 
Register is maintained by the Government and a microfilm service has been 
introduced to snpply informationtc3^and Offices^ An ^Indian Dands Manuals 
containing detailed information on land administration was drafted for the 
use of 33and Councils and departmental officers. 

"The leasing, surrender, and other land agreements under this Division 
of Government are increasingly conducted with the active participation of 
33and Councils. On the job training in land administraticnhas been 
provided for members of Dand Councils." 
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217. The Canadian Government adds that; 

"Restrictions on individual rights of ownershipunder the Indian 
system are in accordance with the present desire of the Indians who do not 
wish to see the reserve system destroyed." 

218. InDra^il, in accordance witharticle 198 of the federal Constitution, lands 
inhabited by forest dwelling aborigines are inalienable under the terms of 
federal law. Any lê gal action whose purpose is to effect ownership, possession 
or occupation of lands inhabited by forest dwelling aborigines is declared null 
and void, and the non-indigenous occupants are given no remedy against or 
indemnity from the Union or the Hational Indian foundation. The provisions of 
article 62 of Act Ho. 6001 quoted inparagraph 98 above, çued vide, are 
correlative to those constitutional provisions. 

219. furthermore, no leasing or renting, hunting, fishing or fruit gathering or 
agricultural, pastoral or extractive activities by outsiders are legal onnative 
land and no legal effects attach to efforts to acquire such rights on native land. 
Hative land is tax exempt and enjoys 3̂ ublic Treasury privileges. Act Ho. 6001 
provides; 

"Art. 13 Hative land cannot be the object of leasing or renting or any 
juridical act or negotiation that restricts the full exercise of direct 
possession by the native community or the forest-dwellers. 

"1. In these areas, any person foreign to the tribal groups or native 
communities is prohibited from hunting, fishing or fruit gatherings and 
to engaging in any agricultural, pastoral or extractive activity. 

"Art. 38 Hative land is not liable to usurpation (squatters^ rights) 
and cannot be expropriated, except as provided in Article 20. 

"... 

"Art. 60 The assets and income of the Indian estate enjoy ful^ 
exemption from taxation. 

"Art. 61 The privileges of the 3̂ ublic Treasury as regards the 
prohibition against pledging of goods, income and services, special actions, 
procedural time limits, interest and costs, extend to the interests of the 
Indian estate." 

220. Dand spontaneously and definitively abandoned by native communities reverts 
to the possession and full ownership of theUnion, without any remaining 
indigenous rights, under the following provision of Act. Ho. 6001; 

"Art. 21 Î and spontaneously and definitively abandoned by a native 
community or tribal group shall revert, by proposal of the federal agency 
of assistance to the Indian and declaratory act of the executive 3Bower, 
to the possession and full ownership of the Union." 
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221. The following statements are included in the text issued by the 
participants in the Assembly of Hative Leaders held at Goi^s on 
19Decembe^l978; 

"Another Article in the Indian Statute states the following; 
native lands may not be subject to leasing or any legal deed ^r 
transaction which might restrict the full exercise of immediate tenure 
by the Hative Community or by the forest-dwelling aboriginals^. 
(Article 18). 

"Mr. president, we are well aware of the grave problem which confronts 
the Hative Communities whichhave had their lands leased out by 3DUHAI 
itself and now find themselves unable to move intruders which З̂ ЗНА! has 
allowed into our ^ones. Other lands are encroached upon in a peaceful 
manners although without the opportune support of the l̂ ost Chiefs or the 
regional representatives of the Organisation for the protection of the 
Indian. A concrete case is that of Roraima, where the representative of 
l̂ UHAI permitted interlopers to encroachupon the native areas, acccrding^ 
to the statements of the Hative Leaders whomet in the Assembly of Surumu. 

"Dut the most serious case was the one in^hich an act^of^coercion was 
suffered by a Hative Community whichnowh^s no prospect of seeing its 
lands returned^ as happened to the 3̂ adiweu of Mato Grosso do Sul whichhad 
its land snatched from it with the permission of the competent body (3BUHAI), 
by means of leasing. These same interlopers now form the Association of 
the Lessees of the 3^adiweuReserve, whichhas powerful regional 
influence." 60/ 

222. On 3̂ 3HAÎ s limited effectiveness in the defence of indigenous land rights^ 

an author writes; 

"... Indian territory is still regarded as ^fair garner whether declared 
reserved land or not according to a report in the astado de Sá̂ o 3̂ aulô  
12.11.1978, ther^ are about 100,000 settlers in the demarcated Indian 
reserves and parks - in other words, there are more nonDIndians than 
Indians in the Indian reserved lahds^ All of this confirms what the 
president of З̂ ЗНА!, General Ismarth de Oliveira, has said many times in 
public, and whichhe said yet again to 24 Indian representatives of tribes 
from all over 3̂ râ il, who went to Drasilia to protest against the land 
situation and the proposed alteration of the Indian Statute, on the 
19th of December, to the effect that the demarcation of the land isnct a 
guarantee that it will not be invaded, and it is up to the Indian to 
defend his own land. 

60/ Anna T»reslanâ, loe.cit., p. 36. 
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"This ... assertion makes nonsense of the concept of State protection 
of the Indian, and points out the complete futility of the existence of 
3̂ UHAI. 1^ encourages the Indians to desperate, hopeless and ultimately 
fruitless warfare in their own defence, against enormous odds. The few 
victories there have^beenhave not involved very significant interests. 
In the main, the Indian is absolutely powerless in the face of numerous, 
ruthlessly greedy, and very well armed economic groups. If indeed this is 
the attitude of 3BUHAI, it is illegal and unconstitutional, for State 
protection of the Indian, and his exclusive right to occupy and exploit the 
resources of his own traditional territory permanently are written into the 
33ra^ilian Constitution." 6l/ 

223. ̂ s explained earlier (see paragraphs 13-13 and 163^164^ above) in 
Hew Zealand land mav fall into one of three general categories; 
"Maori customary land", other "Maori land" and "non-Maori land". 

224. As also explained above, aMaori can purchase, ownand deal aŝ  freely with 
non-Maori land as any other citizen. A special system, however, regulates all 
his dealings with Maori land, and the dealings of non-Maoris who would wish to 
acquireMaori land, except inregard to "Maori land" there are no denials of or 
restrictions on the rights of anyHew Zealand citizens, Maori or non-Maori, to 
own property individually or collectively, ^ith regard to "Maori land^ i^ this 
century, theMaori Land Court has been empowered to place restrictions on the 
alienation of land where this was not in the interests of 3̂ aori owners, and the 
Court has often done so. It has been reported that for many years it has been 
the duty of theMaori Land Court to scrutinize every sale or lease of̂  Maori 
land in order to ensure that the transaction is in the interests of the owners. 
Any sale or lease of Maori land without confirmation of the3^aoriLand Court is 
illegal and void. This protective measure was designed to prevent exploitation 
of Maori land owners and to ensure that transactions affecting this land -
^hich is mostly multiple-owned - are properly scrutinized. The law provides 
that the owners of pieces of Maori land with five or more owners cannot Isgally 
sell, mortgage or otherwise alienate ituntil the transactionhas beenapproved 
by theMaoriLand Court. 3̂ art of therationale of this systemis that where a 
piece of land is owned by perhaps hundreds of people, the opportunity for groups 
of owners to bemanipulated is a factor whichdoes not enter into ordinary land 
dealings, and^must be guarded against. 

223. The Citi^ens^ AssociationforRacial equality states in this regard, 
however, that "by this time the greater part of Maori land had already been 
transferred to European ownership" (para. I64 above). 

6lBIbid.. p. 27. 
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C. Recognition of the authorities within the indigenous communities which control 
the distribution of land among their members, and support of such authorities 

226. As has been stated earlier in the present study, the forms of internal organi
sation of indigenous communities are an important part of their cultural and legal 
heritage. They are an essential element for achieving enduring forms of cohesion 
düJ owliùaiiuy diuuujá une constituent parpa oí ш е communities and are vital to the 
maintenance of socio-cultural traditions. 

227. In the context of land tenure and attribution of the use of land to groups, 
families or individuals, such organization affects the most fundamental elements of 
the existence of indigenous communities as such. The wisdom with which the traditions 
and customs handed down from generation to generation are put into operation in 
changing circumstances is indispensable for the maintenance and safeguarding of the 
patterns that shaoe the cultural heritage of such groups: an evolving system of 
criteria that has the required flexibility and adaptability to face any situation. 
Any arrangements must take that fact into account within the framework of endogenous 
processes of discussion and decision. No outside imposition should intervene. 

228. If new elements are to be incorporated, they have to be appraised and 
interpreted by the community from within and adapted, shaped and adjusted, to be 
useful and constructive. External manipulation would only bring about bastardization 
and imposition of alien methods which, in the long run, will prove to be negative and 
destructive. ,Land is the most important element in the existence of any indigenous 
community as it constitutes its territorial base as well as an element in the 
productive" processes which ensure the community's survival and well-being. Any 
interference will have profound effects with unforseeable consequences. It bears 
repeating that, when there is no proven valid alternative to indigenous ways, they 
should not be tampered with as nothing good will come from it. 

229. The information at the disposal of the Special Rapporteur in this regard shows 
that no data are available for several countries covered by the study. 62/ 

230. The countries on which data are available fall into four groups. 

231. First, the Norwegian Government has stated that "there are no authorities within 
the Lapp communities which control the distribution of land." 

232. The information available on certain countries simply makes reference to the 
fact that indigenous communities are recognized as "legal entities" (as in Sweden) 
or that they take part in local administration <as in Finland). 

233. Thus, the Finnish Government stated in 1974 that: 

"The Lapp communities form part of the respective rural communes where the 
Lapps, together with other populations, can participate in local administration 
through the Communal Councils and other bodies." 

62/ Argentina, Australia, Bangladesh, Burma, Canada, Denmark (Greenland), 
Ecuador, El Salvador, France (Guiana), Guatemala, Guyana, Honduras, India, Indonesia, 
Japan, Lao People's Democratic Republic, Pakistan, Panama, Paraguay, Peru, 
Philippines, Sri Lanka, Suriname and Venezuela. 
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234. Similarly, the Government of Sweden has stated that according to the 1971 
reindeer Breeding Act, the Lapp village is given special recognition as a legal 
entityB 

233. In a similar manner, the Government of India reported in June 19o3 that "In 
the north-east, village councils which control land have been statutorily recognised 
in the Village Courts Act." 

236. Legislation in Bolivia states somewhat more clearly that indigenous communities 
are composed of peasant families who are known as "originarios" or "agregados" and 
who own an area legally recognized as an "indigenous community" under̂  titles granted 
by colonial or republican governments or as a result of traditional occupation. 
Such communities are self-governing as far as internal affairs are concernedD 
(Agrarian reform Act, article 123 (c)). 

237. 1^ some countries it seems that distribution of land within communities or 
groups is governed internally, but there is an external authority which has to 
acquiesce in cases of disposition of land, either authorizing this action before
hand or approving it subsequently. This- may be an institute and the courts (as in 
Chile) or a special court (as in New Zealand). 

230. In Colombia, the commissions established to divide the land belonging to 
indigenous communities (resguardos) under the decree governing the Institute for 
the division settlement and preservation of forest areas are supervised and 
monitored by the Institute (article 27). 

239. ̂ ith regard to the recognition of the governing bodies of indigenous 
communities in matters relating to the division of community land among the members, 
it bears repeating that, in 1973^ the Government of Chile stated that "community 
land is divided up among the various heads of household and legislation has merely 
endorsed indigenous customs relating to the division of land among members of the 
community. The law also provides for the necessary safeguards to ensure compliance 
with the wishes of the members of the community by limiting action by the law 
courts to caseŝ  of disputes among them. Even in such cases, the Institute must, 
in providinginformation to the law courts, take account of any agreements, sales, 
gifts, exchanges and kinship that may have occurred or that e^ist among the 
indigenous persons who are parties to the dispute". 

240. Decree-Law No. 236^ permits no opposition to the division of lands, which may 
be applied for by a single occupant, even if not a mapuche (see A/34^3^3^ 
para. 349(^)). 1^ practice, there has been no division in communities where the 
majority displayed staunch opposition when officers of the Farming development 
Institute (INDAP) came to take measurements for division. This has been the case 
in a number of well-organized mapuche communities, ^ost of the communities, 
however, for lack of information and organization, did not oppose the division of 
their land. 

241. A report received by the Special rapporteur on the human rights situation in 
Chile, brings out the contradiction between the promises of the authorities, who 
gave assurances that the only reservations that would be divided into individual 
plots were those where all the members agreed to submit a request to that 
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effect, 63/ and article 10 of Decree-Law No. 23бо, which provides that the process 
of dividing th^ reservation's lands shall be initiatec by the defending Counsel for 
Indigenous Persons at the written request of any occupant. 64/ In addition, the 
report received mentions the large-scale official propaganda campaign to convince 
the ^apuch^s that the division of their lands has many advantages for th^m and then 
analysed the situation as it appears in practice when the three parties involved in 
the process of division co^birc efforts ô that endD The three parties are: 
(a) the officials of the Agricultural Development Institute (INDAP) who present th^ 
request to the court, determine the ar^a of land to which it applies, carry out th^ 
socio-economic inquiry into the families in the community, draw up th^ plan or 
scheme of division, propose the public bailiff (ministro d^ Fe) (an INDAP official) 
and the allocation of plots, institute the public announcements and notifications 
required by th^ law and convey the property titles- (b) the mapuches, who sign a 
request form, appear before th^ judge and receive a property title for the plot 
which they occupied in the community lands^ and (c) the judge, who validates INDAP^s 
actions by approving them. 

242. The author of the study in question points out that, in order to understand the 
kind of relationship which is established between the three parties, account must be 
taken of the lack of intercultural communication between th^ capuches, on the one 
hand, and th^ INDAP officials and the judges, on ths oth^r, since the way cf 
thinking is profoundly different in the two cultures. In practice, according to the 
author, the INDAP officials explain the content of the law superficially, putting 
the emohasis on the advantages which the m^mbsrs^of the communities will gain by 
accepting^th^divi^io^ of th^ir la^ds^ Som^tim^ they off^r "gift^" (zinc, barbed 
wire for fencing) in exchange for the signing of a document in which the capuchas 
submita request for land division or for short-term credit. Respect for authority 
h^ing a characteristic of the Mapuches, they do not refuse to agree to the request 
rn^de of them. 

24З. Îhis is how the process of division is initiated. The int^rest^d parties are 
invited to appear before the judge by a notice published in the^new^pap^rs. By law, 
20 days must elapse after publication, but the study in question mentions a case in 
which tha^ time-limit was not respected. 6^/ In court, the brief ^ which contains 
information about the area and location of the land and about the plan and scheme 
of division - can be consulted by tne Mapuches, who are members of th^ communities, 
and they can raise objections. In practice, the mapuches do not always appear 
before the court and the judge merely notes their absence and declares the case 
settled, ^hen the capuches do appear, no account is taken of their objections. 

63/ These words were spoken by General Pinochet in the speech which he 
delivered at Villarica on 22 ^rch 1979^ during a ceremony held on the occasion of 
the signature of Decree-Law No. 236Ô. 

64B Se^ paragraph 170 (a) above. 

63B The report mentions case No. 16 tried oy the Court at Cañet^.^ The brief 
was presented on 1^ November 19o0 and the judgement sanctioning the division is 
dat^d 14 Decampar 19^0. 
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244. Át the time of the second ^ay of mapuche Cultural Centres, organized at Temuco 
at the^nd of 19o0, th^ activities of INDAP officials who encourage the division of 
mapuche lands were violently criticized. In a public statement, the mapuche leaders 
of Panguipulli, Atanasio ^uenun and Si^to ^ain declared: 

"INOAP officials take no account of the opinion of the majority of the 
members of the communities, threaten to call in the armed forces to frighten 
the mapuches, subject the peasants to violent intimidation and spread false 
rumours, for e^ampl^, that anyone who does not accept the division will be 
excluded f̂ om the community". 66/ 

It appears from a report drawn up at th^ request of ̂ gr. Sergio Contrerai, 
Bishop of temuco, that 36 cases were submitted to the courts during the second half 
of 1979^ as against lo2 during the same period in 19^0, not including a large part 
of November and the whole of ^ocemb^r. The figures show clearly that "government 
officials are unanimously and firmly resolved to apply Oecree-Law No. 2360 without 
delay to every community without exception". 

243. Ihe leaders of the Federation of capucho Cultural Centres are also concerned by 
the subsequent stages of the division procedure, which does not permit members of the 
communities to ooj^c^ to th^ documents accompanying requests for division, a step for 
which they are allowed only three days. There is also concern about the absence of 
members of the communities from the court or during the appearance, because that is 
when injured parties could raise objections. The report says that "unfortunately 
that scarcely^ver happens in practice, since not all the interested parties attend 
the court session and the l^w does not allow people to object freely". 

246. ̂ r Mario Gurihuentro, President of the Cultural Centres, added that "the courtes 
attitude to objections by members of the communities is particularly serious" for 
example, in ca^e No. 24 tak^n by the court at Cañete, 24 out of 26 members of the 
community expressly opposed during their court appearance the division planned by 
INDAP "since it was contrary to their interests". The court nevertheless confined 
itself to finding that this opposition was not legally admissible and "ruled in 
favour of the division without any other kind of proceedings". 67/ 

247. ̂  representative ^f the mapuche Cultural C^ntres^affirmed that 230 mapuche 
communities have ^3ready been divided up without the current owners of the individual 
plots oeing fully aware of the consequences of th^ division. That situation has 
caused disputes b^tw^en members of the mapuche families, who blamed one another for 
^heir misfortunes and quarrelled over strips of land, something that never happened 
before since the mapuches work as a community. Some quarrels between fathers, sons 
and brothers have gon̂ B as far as murder. The representative of the Cultural Centres 
also pointed out that once the communal lands have been divided, a part becomes 
State property, for example, the cemeteries ^nd the sacred land set aside for 
religious ceremonies. This is simply a continuation of the plundering from which 
the^puches have suffered throughout Chilena history. The representative of the 
Cultural Centres explained that what matters for his people is the land they possess 

66/ ^oy, ̂ oD loC, 31 December I90O-6 January I90I. 

67̂ / ^l^ercurio, 31 ̂ arch 19ol. 
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and that the Mapuches do not think like other Chileans. The Government now offers 
goods to those who accept land division: seme cows and a Western-style house 
(rather than a traditional Mapuche one), but it makes them sign documents in which 
they undertake to pay ever-increasing interest (this interest is calculated in 
"development units"). The Mapuches, who do have no business instinct and live in 

interest, so they will contract debts which could later cause them to lose their 
lands. 

248. In this connection, the report previously cited comments as follows: 

"Sight should not be lost of the fact that the Mapuche peasant lives his 
own cultural life, characterized primarily by a subsistence economy. It is 
obvious that monetary concepts are alien to him and that consequently, since 
he is unable to understand that he will have to make a payment when the 
contract matures, one of his main problems will be permanent indebtedness, 
which will get worse in the near future. It is true that Decree-Law 2568, 
article 26, prohibits the sale of plots for a period of 20 years, but this 
situation, may well be modified and enterprises may resort to seizure if 
payments are not made." 

249- The word "Mapuche" means "man of the land" and thus bears witness to the 
importance which land has for the Mapuches. At the time of the second Assembly of 
the Cultural Centres, the Mapuches voiced their concern at the economic situation 
they find.themselves facing for want of land to cultivate, while their numbers 
have tripled in a century (they now number 1 million), their arable, lands have• 
shrunk. They added that the Araucanian (Mapuche) people "are not in a position to 
compete with.those who have enough land and modern technology, and cannot flourish 
in an economy based on free enterprise". 68/ 

250. The witness who.talked to the Special Rapporteur said that he was deeply 
concerned .at the risk that the Mapuche people itself might disappear. He said• 
that, following division of the land, some Mapuches had received barely 0.7 hectares 
as individual plots, and that these lay 80, 90 or 100 kilometres away from the 
urban centres. Separated from the rest of the community, these indigenous people 
and their families will not be able to survive on the produce of their land. 
They will be forced to migrate to the urban centres to serve as cheap labour. 

251. Another indigenous community also risks losing the land which it has occupied 
for ISO years. This is the 93 families of the Huilichl community, living in the 
Yoldad Incopulli reservation in the Quellón district, 120 kilometres from the town 
of Castro. According to the head of the community, Estanislao Chignay Raimapo, 
who submitted documents in support, of his statements, the reservation's land covers 
10,000 hectares and was part of the public domain in 1938. According to the 
documents, each family had at its disposal 300 to 500 hectares on which it grew 
potatoes and wheat ..and raised livestock. 

68/ Hoy, No. l80, 51 December I98O-6 January I98I. 
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232. Sociedad Forestal Chiloe Licitada (Chiloe Forestry Company), which bought this 
land from the St^te, recently applied for legal recognition of its title and the 
^udge of th^ First Court of Castro recognized the company's title as valid. At a 
festival organized by uhe present Government in which they took part, the indigenous 
people addressed a letter to President Pinochet asking him "to order the competent 
authority to e^a^ine the oasis for the injustice which people are seeking to commit 
against our community"^ 3he indigenous people met responsible officials of the 
Ministries of Agriculture and of Lands and Settlement and an offer was made to 
grant them one hectare per family. Their comment on that offer was that: "^e cannot 
do anything with one hectare at Chiloe". 69/ 

233. The representative of the Mapuche Cultural Centres who talked to the Special 
Rapporteur on the human rights situation in Chil^ said that the communities which 
he represented were asking for recognition of their right to programme, their own 
development, taking their culture into account. This attitude does not mean that 
th^y will not obey the Chilean Government and respect the laws of the ma^ority^ it 
m^ans that they want those laws to recognize their existence as an indigenous people. 
^he Mapuches have their own system of working the land, which is a communal system, 
and by living c^ their 1-̂ nds, they could develop without giving up their ethnic 
characteristics or losing their cultural values. But wnen tied to a commercial 
system in which they are forced to get into debt to purchase goods, while being 
denied the right to education and health either for lack of schools and medical 

care or, when thes^ services ^xist, because their cost is prohibitive, the Mapuches 
^re put into ^ position where they will not be able to survive as an ethnic group 
and where, as individuals, they will be forced to emigrate to meet their needs. 

234. l̂ he witness also stated that, when the system of reservations was introduced 
in 1884^ the lands allotted to the Mapuches^were clearly less extensive than those 
which th^y possessed previously, namely, a total area of slightly under 500,000 
hectares, of which only half remained today, the large landowners having gradually 
appropriated the other half. Tocay, those landowners would like to use the 
Mapuche lands for reafforestation or to build hotels and other tourist facilities, 
for they are situated in beautiful regions of lakes and islands. According to the 
witness, the law i^ designed to dispossess theMapuche of his lands, which will be 
devoted to money-making activities by those who have the necessary sums for 
investment. 

23З. Ideas similar to those of the witness have been advanced at various international 
meetings. At the thirty-fourth session of the Sub-Commission on Preventionof 
discrimination and Protection of Minorities, the representative of the International 
Indian Treaty Council said: "After constant violations of the rights of the 
Mapuches the Chilean Government has adopted a law under which their lands are 
divided into small, transferable plots, thus destroying the communal character of 
Mapuche society and even threatening its right to own those lands". 70/ 

69/ The witness pointed out that the scholarships awarded to^Mapuche students, 
which have been mentioned as government gifts to these indigenous people, amount to 
1,800 Chilean pesos per year - more or less the price of a pair of shoes. 

70/ SeeE/CN.4/Sub.2/SR.903 
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236. The situation of the indigenous people in Chile, far from having improved since^ 
previous reports, is continuing to deteriorate. In view of the vital importance 
which land has for the indigenous population as the foundation and pillar of their 
ethnic identity, it is to be feared that the Mapuches ^ay find themselves 
dispossessed of their property, either by being^urged,^or even forced, to divide it 
uo and adaot to methods of work an^ ^e^-^^^ ^^^^^^^^-^^ ^̂ -̂ ^̂  ̂ ^. ̂ ^^^ ^^ ^^^^ 
or by being deprived of their lands by real estate operations which take account of 
neither their presence nor their rights, which they have acquired by centuries-old 
occupation and by being the first and native occupants ôf these territories. 

237. The New Zealand Government states that recognition of the authorities within 
the indigenous communities which control the distribution of land among their 
members .and support of such authorities "presuppose astate of affairs which does 
not exist amongst the Maori people. The question, ̂ of which area of family land is tc 
be occupied by a particular member of the family is a matter for decision by all of 
the owners who decide in each case what is to be done with the land. However, if 
the owners.decide to lease or sell interests in family land to one of their number, 
this is a transaction which requires confirmation by TheMaori Land Court." 

238. The available information on some countries indicates that the local authorities 
of indigenous communities are to some extent recognized as being competent in 
matters relating.to the distribution of indigenous land ownership. 

239- For examples the Government of Costa Rica states that "no regulations have been 
enacted in this regard",, but it has taken a^tep in this direction in declaring that 
"indigenous reservations shall be administered by indigenous peoples within their 
traditional or modem community structures", although it stipulates that this will 
be done ^subject to co-ordination by and consultation with CONAI" (article 3 of 
Executive Deoree5^04-G). 

260. The special Rapporteur repeatedly requested information on what had been done 
in this connection, but he did not receive any additional information of any kind. 

261. The M^exicanGovernment states that: 

"The general assemblies of the communities, which are the highest local 
authority, are empowered to conclude agreements on the way in which community 
property is to be used^ the members of the indigenous communities themselves 
thus decide on the procedures for land distribution (articles 22, 23 and 47 
of the Agrarian Act)". 

262. The Government of the united States has reported that "Tribal Governments i^ 
some cases assign reservation land to members of the tribe, and this decision is 
left to the tribal.government." 

263. In Malaysia the Aboriginal Peoples Ordinance, section 4, provides that 
"Aboriginal headmen have the right to exercise their authority in matters of 
aboriginal custom and belief in aboriginal communities and aboriginal ethnic groups." 

264. 1^ Brazil, the legal situation is even clearer. Articled of ActNo. 6OOI 
provides that the Federal Government, the states and the municipalities, as well as 
the organs of the relevant indirect administrations, have within the limits of their 
competence, specific obligations with regard to the protection of Indigenous 
communities and the preservation of th^ir rights. Such obligations include that of 
ensuring respect for the unity of indigenous communities and for their cultural 
values and traditional customs as part of the process of integrating Indians into 
national society (paragraph VI). 
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263. Act N01 6OOI also contains a more specific.provision relating-to-land distribu
tion, but it refers solely to Indian parked Article 28 thus states, inter alia, 
that "the subdivision of land .-.in the Indian parks shall comply with the tribal 
regime of property, usages and^customs and likewise with the national norms of 
administration, which must be adapted to the interests of the native communities" 
(paragraph 3). 
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D. Provisions to strengthen and -further ds-velop successful and appropriate 
co-operative procedures applied by the indigenous populations in 

* - - 11 мин •! 1 им и HMiiiiiHiiin i n 11111 1 H I H I I I I i i i i i imii i i i i i i i i i iHuii i iHli Mini)! l i m n 111 н и м 1 1 1 •• - • 

connection with systems of production, supply, marketing- and credit 
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266. The only defense that economically weak groups have in a market economy is to 
associate with a view to improving the production, supply, marketing of and demand 
for essential commodities from the land. In this context, co-operative 
organization is very close to traditional methods and actually duplicates ancestral 
organizational patterns in certain areas. Traditionally indigenous peoples and 
nations organized themselves in welfare communities with sophisticated economic 
systems where every member of society participated in the different sectors of 
production and everyone received a fair portion of the product. Everyone had a 
function to perform and performed it fully. No one received less nor took more than 
he deserved, given the communal nature of production. In this over-all co-operation 
for production and consumption there was a system that the present day indigenous 
societies are revitalizing. 

267. It is, then, natural for indigenous populations to adopt ео-operatlve forms of 
organization in all that they undertake.- For these reasons, co-operativlssa and 
co-operative association have always been very successful, provided that it is 
co-operativisa as they understand it, not alien or superimposed forms of "modern" 
co-operativlsm that lead to penetration and rejection of indigenous ways. 

268. Non-indigenous co-operative patterns have not been successful when imposed on 
indigenous communities in place of their own co-operative patterns. Authentic 
indigenous co-operative systems of production, supply, marketing and credit with 
respect to land use and other related factors have been an unqualified success in 
many cases and countries. They should be strengthened and assisted in their further 
development. 

269. This section is devcted to a discusolon of the information available on 

appropriate co-operative procedures. 

270. No information %as available on several countries in this regard. 71/ 

271. According to information furnished by the Norwegian Government there are no 
provisions in Norway to strengthen and further develop successful and appropriate 
co-operative procedures applied by the indigenous populations. 

272. In some countries, 7_2_/ there are no special provisions relating to Indigenous 
co-operatives. The provisions on co-operatives do not, however, appear to rule out 
indigenous co-operatives. In Ecuador, for example, article 46 of the Constitution 
stipulates in general terms that Ecuador's economy is composed of four basic 
sectors; paragraph 3 states that the community or self-managing sector is made up 
of communal or similar co-operative undertakings whose property and management are 

71/ Argentina, Australia, Bangladesh, Brazil, Burma, Canada, El Salvador, 
France (Guiana), Guatemala. Guyana, Honduras, Indonesia, Japan, Malaysia, Pakistan, 
Panama, Paraguay, Peru, Philippines, Sri Lanka, Suriname and Venezuela. 

72/ For example, in Bolivia, Ecuador and Paraguay. 
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the responsibility/of the community of individúala who permanently work therein and 
that the State will :enact-legislation to regulate and develop this sector. Article 51, 
paragraph 3» provides that community and co-operative production will be encouraged. 

273- Bolivia alab has no specific proviaiona, but the Agrarian Reform Act deals with 
"agricultural co-operatives" in articles 133,.. 134 and 135, which recognize the social 
benefit of agricultural and livestock co-operatives and provide that their detailed 
organization will be dealt with in a special law, but since this law was not 
available to him the Special Rapporteur does not know whether it exista. According 
to the provisions of the Agrarian Reform Act, however, these co-operativea include 
settlers'arid ama11 -and medium-aized landowners, but no further detalla are given. It 
la thus not clear whether the Act deals with indigenous oo-operativea as such. It 
was considered relevant to mention this Act because it doea not exclude co-operatives 
which are indigenous coroperatives in the strict aenae. 

274. In Paraguay, the law simply states-that any community to which land is granted, 
with- ownerahip being attributed to the .community and not to the individúala composing 
it, must set up a production co-operative (Rural Welfare Institute, paragraph 4 of 
Order No. 677 of 24 March-1974). 

275- In some countries, however, there are specific provisions for indigenous 
population*-. Thuey for.,instance,, the States, of Andhra Pradesh and Bihar, in India, , 
endeavouring to preclude the continuing land alienation to non-tribals through •• 
executions of unpaid debts, have promulgated laws allowing tribale to mortgage their 
land only to tribal .co-operatives.. . In practice, these measures are reported to have 
produced -little effect,- (See.also paras. 159 and loi above). 

276. A publication contains the following regarding Sweden: 

•"•t;-;'.the new,law. ... grants the reindeer-breeding Lappa a greater measure 
of self«determination than older laws gave them. The Lapp-village will Ъесоамг 
a Kind' of co-operative society, responsible for reindeer breeding within the 
graaing area of the village. It.will plan, construct and maintain common 
facilities as well ,aa distribute the.coats among

1
 its members, the power,of 

jurisdiction over individual-Lapp matters '.possessed by regular public 
authorities, under the old Reindeer Grazing"Law of 1928 and subsequent village 
by-laws' has now been removed. The former special system of-Lapp-authorities, 
with its hierarchy of baiJlffa, -supervisera and Lapp executive officere has 
been abolished. Administrative .matters which in the fixture-must-be decided 
on a county level will be handled by the ordinary county authorities, such 
as the County Agricultural Boards, On the national level, the Swedish'Board 
Of Agriculture will be given chief responsibility for future development of 
reindeer'husbandry-. The Lappa themselves will, none the less, continue to 
influence

;
decisions on these matters both on a regional and national level * 

On the Cabinet, level, matters of reindeer husbandry fall under the 
jurisdiction of the Minister of Agriculture," Д / 

277, The' Government of Finland states that : 

"In order'.to.facilitate reindeer breeding, it was provided by the Reindeer 
Breeding Act of 4 June 1948 No, 444. that, subject to certain restrictions, 
reindeer breeding is permitted, in those'regions where it is'tbe main.means' of 

73/ The Lapps in Sweden, loc.cit, 
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livelihoods irrespective of the ownership of land. In particular land owned 
by the State can be used for this purpose. For the administration of this 
system those who are engaged in reindeer breeding in a certain region are 
required to found particular associations which are collectively responsible 
for possible damage caused by reindeers to private property as well as for a 
fee to be paid to the State, however, such an association may, for economic 
reasons, be exempted from the obligation to pay the fee". 

278. The Covemment adds that^ 

"The same Reindeer Breeding Act lays down general rules in this field. 
Their implementation is entrusted to the appropriate administrative 
authorities. This Act is mainly applied to the vast areas in Lapland owned 
by the State. The restrictions concern the organisation of reindeer-herding 
units which shall, as far as possible, have natural boundaries. No reindeer 
owner may participate in more than one unit, without the permission of the 
unit, a reindeer owner may not participate in a unip outside his own commune. 
The reindeer-herding units together form an association, the purpose of which 
is to link the units, to develop reindeer breeding, to carry out experiments 
and improvement of the reindeer stock, etc. The Act also contains detailed 
provisions on precautionary measured to be taken by the reindeer-herding 
units for prevention of damage, on the evaluation of damage brought about by 
reindeer, and on the compensation of damage". 

27^D On Maori co-operative procedures in New Zealand, the Citizens Association for 
Racial Equality states that some Maori co-operative procedures have been utilized 
in land developments, notably in the system of incorporations inspired largely by 
Ngata. 

280. Maori incorporations have been described as follows by the Oovemment^ 

^In recent years, the device of the 'Maori incorporations has become a 
very important method of managing tribal land, and this has become the 
principal form of co-operative farm production for Maoris. The method of 
establishment and of administration of such incorporations is provided in 
the statute law. By a simple and inexpensive process, the owners of the 
land may be incorporated by an order of the Maori Land Court. A committee 
of management is elected by the owners at anannual general meeting. This 
committee appoints managers and staff to farm the land or to engage in other 
business activities related to the land. 

"This has proved to be a most satisfactory way of dealing with land 
which has large numbers of owners, in circumstances where the owners are 
mostly living elsewhere. Indeed several of the largest and wealthiest 
farming enterprises in New Zealand are Maori incorporations. 

"Capital for development and improvement of the assets of Maori 
incorporations is available on favourable terms from a sum of money allocated 
annually by the Covemment for this purpose and administered by the Maori 
and Island Affairs Department, but incorporations are not restricted to thi^ 
source and may obtain capital elsewhere". 
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281. In Chile, in his 1947 message, the President of the Republic submitted to the 
NationaiParliament a bill to set up an.Indigenous Affairs Corporation-whose 
headquarters would be in the city of Temuco- and whose principal.functions would be 
to "develop, organize, monitor and promote indigenous agricultural and livestock 
production" and "to extend to the indigenous populations, indigenous.communities 
and the agricultural co-operatives formed by them the necessary credits for and means 
of production". Din addition, "the Indian Court at Temuco has arranged for the 
Land'^reditBank to open its doors to small Araucanian farmers and has undertaken to. 
keepá^special^register of the credits allotted. In.3.9^0, the Araucanian National 
Congress urged the Oovernment to establish a development Corporation which would 
extend long-term agricultural credit to the Indians at low rates of interests it 
also urged that a representative of the Araucanian united Front should be included 
aa adviser on the Board of the Land Bank. The Act .respecting small farmers' 
co-operatives may be applied to reservation Indiana, but no co-operatives comprising 
Indians of this class have so far been established"..74/ 

282. In 1974D the Oovernment reported that^ "Although loans by the StateBank to 
indigenous persons increased substantially, they were not enough because the amounts 
of money involved did not meet requirements in terms of machinery, tools, animals, 
fertilizers, seeds, etc. 

These efforts required the adoption of rules and regulations to which the 
activities of the DASIN officials had to be adapted so as to ensure somemeasure of 
uniformity, equity and justice in the granting of financial assistance and 
fellowships." B 

283. The information provided by the Oovernment of Colombia. ̂ akosD the following 
reference to a supervised credit system for the development of indigenous 
agricultures small-scale industry^and^handicrafts^ "Through the establishment of 
the fund for tne.development of^indi^genous agriculture and.the fund for the 
development of indigenous sma^ and medium-scale industry and handicrafts, it has 
been possible to extend the credit service to the regions where the 12 Indigenous 
Affairs Commissions operate. 

The funds, which have to date distributed about 3 million pesos, are managed 
by the Land.Credit Bank under agreements concluded by the Ministry of the Interior 
and the Bank. In August, the funds will.be increased by afurther 2million pesos. 

This programme has made it possible to develop basic industries in the indigenous 
economy, including fishing in Ouajira, handicrafts in taupes, Amazonas and Arauca 
and farming in Cauca, Nariño, Putumayo, Meta and Risaralda." 

284. According to the Mexican Oovernment, the State has endeavoured not only to 
restore land to peoples and communities and to confirm its ownership but has also 
encouraged them to organize to make abetter use of their resources, to obtain credits 
and to market their products. The National Indigenous Institute has, in co-operation 
with other Oovernment agencies, worked to ensure that organizational procedures take 
account of traditional indigenous forms of co-operation and mutual assistance. 

74/ ILO, cp.cit. p.3^3. 
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In general, various types of associations have been established, depending on 
the kind of activity in question and the provisions of Maxioan legislation. For 
example, forest ejidos have set up ejidal forestry undertakings, which have, in 
turn, formed unions^ producers, such as coffee growers and others, have also set 
up associations and mutual benefit groups. 

fishermen have established co-operatives, as have other indigenous persons who 
have acquired means of transports they have also received assistance and advice 
from the Institute and other Oovernment agencies. 

285. As indicated in paragraph 110 above, the Oovernment of Costa Rica reported 
in 1979 that^ "Co-ordination by and consultation with the National Indigenous 
Affairs Commission are in their early stages and are designed to encourage the 
organization of communities and undertakings which will act as administrative and 
governing bodies in each reservation. To thi^ end, 14 community development 
associations and one farming and multiservice co-operative have been set up in 
indigenous areas and others are in the prooess of being established.^ 

286. The Oovernment of^the united States has informed the Special Rapporteur that: 

^Technical assistance is available to Indiangroups on the harvesting of 
timber, establishment of industrial and tourism operations, and the leasing 

' of indigenous mineral resources. Mon^y to finance such operations is also 
availableup to the limit of a revolving Bureau of Indian Affairs or^dit fund 
to finance Indian economic activities. In addition, money i^ available from 
other federal government units such as the Department of Co^eroe and th^ 
Small Business Administration" 

287^ Regarding eoonomio development efforts, legislative actions relevant to land 
and r^souroe^, federal involv^mont in land ^nd re^ou^oes, w^t^r polioy ^nd fi^i^g 
disputes, an official report contains th^ following informations 

^Eoo^omio Development Efforts 

^Many reservation lands are rich in natural resources, which can be u^ed 
by the tribes to lift themselves out of poverty. Some tribes are actively 
pursuing economic self-reliance through the development of their oil, gas, 
ooal, uranium and other energy resources. Other tribes have hot made final 
decisions regarding development of their resources and still others have 
decided against development at this time. If there is to be development, it 
is a function of the Federal Oovernment to assure that the best and most 
economically and environmentally sound arrangements are made. In addition, 
the government is to provide technical and financial assistance to ensure 
that the tribal decisions will be based on an expert and experienced 
evaluation of the teohnioal and factual data. 

"^elp has been provided from the ^hite ^ouse or federal agencies whe^ 
tribes have requested it. In 1977^ five federal agencies gave the members 
tribes of the Council of Energy Resource Tribes more than two million 
dollars for this endeavour. Two agencies, the Co^unity Services 
Administration and the Administration for Native Americans, have ear^marked 
their funding for a human needs assessment of the impact of energy development 
on the affected Indian people. And, the department of the Interior has an 
ongoing responsibility to assert the Indian interest in resource protection and 
development of related policies. 

13^ 
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"Legislative Actions' 

"Duringl977 and 1978, Congress passed about 30 bills which expressly 
benefit tribes and individual Indians. The most hotly debated Indian issues 
in the Congress during 1977 end 1978 were Indian ^ater rights in the Southwest, 
Indian fishing rights in the Northwest and Indian land rights in the EastB 
Despite controversy, the 93th Congress passed mutual-consent agreements 
achieving settlement of a water rights case in Arizona and the first of the 
Eastern Indian land claims cases in Rhode Island. By an Act of July 1978^ 
the Ak-Chin Indian Community's longstanding water claims were settled, 
enabling the tribe to continue its profitable tribal agriculture programmes, 
thus avoiding years of economic hardship in litigation.' 

"Similarly, the Rhode Island Indian Claims Settlement Act of 
September 1978, sponsored and vigorously-supported by CSC^ Commission 
Co-chairman Claiborne Pell, ratified a negotiated settlement of the case 
brought by the Narragansett Indians under the Indian ^on-Intercourse Act 
of 179Ó. The Act cleared title to acreage in the state authorizing federal 
funds to reimburse the tribe^for lands lost and to purchase lands. On 
20 August 1979^ the Administration and the Cayuga Nation of New ^ork arrived 
at a land claim settlement that will involve the establishment of a trust 
development fund for the tribe. The settlement will soon be sent to Congress 
for ratification. 

"Federal Involvement in Land and Resources 

"Tribal Land Acquisition Acts 

"Recognizing that the futures of Indian tribal governments and tribal 
economies are largely dependent oh a sufficient land base to support their 
populations, it is a continuing Dnited States policy to assist tribes with' 
land acquisitions.and land consolidation programmés. During the years from 
197^ to 1978^ Congressional legislation has authorizedacquisition by tribal 
groups of about 400,OOOadditional acres of land, assisting some 30 tribes 
to expand their land base. 

"Eastern Land Claims 

"The issue of land claims brought by Indians against states, 
municipalities and private landowners in federal courts in the eastern 
united States has received national attention. The claims are against 
states, cities and individuals, rather than against the Federal Oovernment^ 
they are based on the allegation that the Federal Oovernment did not approve 
transfer of.these lands by Indians to non-Indians, which is required by a 
statute first enacted in 1790 as the Indian Trade and Intercourse Act. 
Following the ratification of a mutual consent agreement by the 95th Congress, 
the first Indian land claims court settlement was reahced between the state 
of Rhode Island and the Narragansett tribe. In May of 1979, the state 
returned 1,800 acres to the tribe. A similar approach will facilitate the 
settlement of the claims of some 3̂ .0.00 Indians comprising the Passamaquoddy 
and Penobscot tribes in Maine to a land in that state. 

1^7 



E/CN.4/Sub.2/1983/21/Add.4 
page 138 

"Now that the Narragansett/Rhode Island settlement is concluded (and 
a major step toward resolution of the Maine case has been taken) other 
Indian land claims-may be examined in an atmosphere conducive to fruitful 
negotiation. 

"^ater Policy 

"Conflicts over water rights in Phe Southw^s^. constitute, some of th^ 
mos^ intense disputes between the states, and Indians, ^any are the subject 
of ongoing litigation in both state and federal court.^F,or years^ the.states 
pursue^apolicy^f homesteadin^o^ 
Oovernment was designing and constructing water projects with liptl^ regard 
to the needs of Indian communities or to the potential negative impact such 
projects could hav^ on the ecological condition of .reservation landŝ .. The 
united States Supreme Court acknowledged Indian water rights early in this 
century in a decision.k-nown as the winters Doctr-ine. 

"In-his.-water policy message on 17-June.l978, President Carter announced 
a new water policy. Implementation of the policy is to be^conductedin 
consultation with the Indian tribes. The Presidential directive^calls.fo.r. 
negotiations wh^n^v^r possible to resolve conflicting water.claims. Should 
negotiations fail, litigation in federal, as opposed to state, courts is 
favoured. 

"Fishing Disputes 

"Over the past five years, Indian fishing has been the ^ubj^ct of 
serious public and political controversy. The Federal Oovernment - despite 
tremendous opposition.from non-Indian communities - has used its.authority 
to assert^the.full range of fishing rights reser^dt^o the tribes.when the 
reservations were created. The government also recognizes the ^ed to 
protect theresource^ Bihe government recognizes the right.of th^se tribes 
to fish for commercial, as well as for ceremonial^and.subsistence purposes. 

"The united States Oovernment has actively sought^d protect Indian. 
fisheries from environmental degradation, from the potential negative 
consequences of non-Indian diversion of waterways for agricultural and 
industrial purposes, from excessive non-Indian commercial and sport 
fishing, and from other dangers.to the resource. For.example, in the 
State of California, the government is addressing these problems as it 
attempts to-put the ^oopa and ^urok tribes' fishery resç^ce in good order 
for their.^future use.and self ̂management.. As yet, the Óp^téd^States has 
avoided going to court.^determine the extent of the tribal fishery right. 
The Oalifornia^Department of Natural Resources is taking^asimilarly positive 
approach, working with the.federal agencies.and.the Indians to improve the 
fish.stock and to.lay a^basis for co-ordinated tribal/stateBfederal management 
of the resource in the future. 

"however, when litigation cannot be avoided, thé Federal Oovernment 
often assumes trustee responsibility for the^defense^'of Indian treaty 
rights in the courts. The federal Oovernment's commitment to protect 
Indian rights - even if this would mean confrontation ^ith a state -is 
exemplified by an emotionally charged fishing rights dispute in 
Washington Stat^. 
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"In 1974^ ̂  landmark court decision (D.S. v. Washington) was announced, 
affirming the treaty fishingrights of 19 Northwest Indian tribes. The 
decision declared these tribes entitled to catch up to half the harvestable 
fish and to participate jointly with the State of Washington in the 
management of their fishery resources. State officials, institutions, courts 
and non-Indian fishers refused to accept and abide by the decision and 
court orders. 

"Finally, in the middle of the 1977 fishing season, the federal courts, 
at the recommendation of the Administration, were forced to take over 
management of the fishery. Rising to the challenge in the face of massive 
illegal fishing by non-Indians, strong public emotion and legal obstacles 
in the State, the federal agencies pooled their resources to aid the federal 
court in managing the fishery. On 2 July 1979, the Supreme Court ruled that 
Indian tribes in the Northwest are entitled by treaty to halve the harvestable 
catch, warning State authorities to comply." 75/ 

73/ Report prepared by the united States Commission on the Conference on 
Security and-Co-operation in Europe for the European Review Conference in 
Madrid (November 19^0), pp. 159-162. 
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3^. Special measures to p ro tec t indigenous land and i t s pesoupoes 

1 . Special measures to prevent and combat hapoful p rac t ices with respect to 
^ inepa l opo^hep pesoupoes of the subsoi l of l andbe lon^ in^ tô  indigenous 
oepsons, ^poùps op communities^ applied a t the time when suoh pesoupoes 

ape discovered op thepeaftep 

288. Land has been the s ingle possession of the indigenous populations tha t 
non-indigenous people have most odveted andmanoeuvped to oontpol. . This happened 
i n the pas t not only because they need land on which to s e t t l e but also because i t 
was useful to develop agpi^ul tupal op c a t t l e p a i s i n g a o t i v i t i e s ^ whioh, a t the time 
of conquest op se t t lement , wepe the most impoptant a c t i v i t i e s . Soon thepeafteP, 
anothep ^^nsidepation was added^ tha t of the minepal deposits oontained^in the soi3^ 
and subsoi l of indigenous l ands . This new considepation became as opmope" 
impoptant than the othePS,in some apeas, l ead ing to fpict ion and ultimately-'apmed 
c o n f l i c t with the ensu ingde fea t of the indigenous population. Indigenous 
communities wepe sys temat ica l ly pushed op bpought by fopoe to othep lands which the 
non-indigenous seotops did not considep desipable fop one peason op anothep. 

289. Latep, o thepminepals and o i l gave p i se to a new wave of ousting and 
d i spossess ion . The apeas to which the indigenous populations wepe pushed th i s time 
wepe poopep and unppoduotive, as a l l a t t pac t i ve andppoductive land had been gpabbed 
fpom them alpeadv in many apeas. At ppesent y e t anothep wave of land gpabbinghas 
been unleashed on indigenous communities, with the use of excessive fopce and abuse. 
Hewminepals and othep substances have been found to ex i s t onand in indigenous 
l a n d s , which not longppevious ly looked una t tpac t ive and wepe not as ppoduotive as 
otheps^ ppeois^lv in papt because of what l ay undepneath them. 

290. i^adioactive matepials have been extpacted fpom indigenous land w3pLle the 
indigenous populat ion was s t i l l l i v i n g thepe . Atomic t e s t i n g h a s been cappied out 
on indigenous land op in indigenous apeas ovep the ppotests and complaints of 
indigenous peoples^ who fee l t ha t t l i is time they have nowhepe to go and tha t they 
must s tav whepe they ape, on theip landed and who demand pespeot fop the ecological 
balance and heal thy environment they had befope mepc^iry poisoned t h e i p p i v e p s and 
padioac t ive upanium waste was dumped on the ip land, caus ingdisease and s t e p i l i t y . 

291. At the Intepnat ional H00 Confepence on Indigenous peoples and the I^and, held 
a t the v a l a i s des Hâtions, Oeneva^ fpom 13 to 18 Septembepl981, Commission I I I 
looked i n t o the question of '^pansnational ooppopations and theip effect on the 
pesoupces and the land of the indigenous peop l e s " . Amongothep things t h i s 
Commission found tha t today, the tpansnat ional ooppopations of the wopld ape us ing 
govepnment, mi l i tapy and papliamentapy ppooedupes as theip enfopoement tpoops. 
Humepous s tud ies have documented the mepgep of majop pawmatepial , extpaction, 
pefinement^ and ppoduotion companies ^ i t h f inanc ia l i n s t i t u t i o n s to fopm "papent 
companies" which have subs id ia r i e s innumepous countpies and industPies throughout 
the wopld^ The wopld i s now en t ep ingan epa whepe "papent ^mpanies" ape ea t ing 
t h e i p "^hildpen" to fopm the most powepful monopolies the wopld has evepknown. 
The tpansnat ional coppopation companies have opeated a "global supepmapket"..and 
"c lubs" . ^ i t h t h e ^ ^ t e p l o c k i n g d i p e c t o p ^ t e s ^ ^ t h e s e c l u b ^ ^ l a n i^e 's tpu^tupe and 
d ipec t ion of the global economv, ac t as adviseps to govepnment, and detepmine the 
des t iny of mi l l ions of people throughout the wopld. 

292. On mining, fopes t^^p3 .o i^ t ion , hydpo^eleotpi^ and oth^p ppojects , the Commission 
s t a t e d : Past and ppesent mining ppojeots have destpoyed the land and people of 
many apeas . 3Bop example in Canada the govepnment has given pepmits to 
tpansnat iona l mining companies to dump tox ic wastes into the Pivep systems fpom 
which the 32a.ida, the Hishka and othep indigenous peoples of the Hopth^est Coast 
ob ta in the ip l i ve l ihood . ^ ^ ^ 
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The theft and. wanton exploitation of gold resources of the Lakota in 

North America, the Ibaloi of the Philippines and other equates indigenous death 

with their wealth. The Cero Colorado project and the Guaymi of Panama are similar 

cases affecting the Maori of New Zealand and Aboriginal Australians. 

A universal side effect of energy development is cancer and related diseases. 

Indigenous peoples' lands are seized from the traditional owners to be put 
into the service of transnational corporations. Fruit companies, particularly 
United Branch, were named for seizing and holding, by force and political 
manipulation, lands in Nicaragua, Panama and the Philippines. Del Monte and 
Castle Cooke have grabbed vast tracts of fertile lands from which they preserve 
and export the fruits leaving poverty and hunger behind. 

Tribal peoples are to agri-business operations less than cattle, In Paraguay, 
Brazil, Colombia, Peru, Australia, Ecuador and Bolivia indigenous peoples have been 
denied access to lands in order to make way for cattle ranching. 

Logging companies are devastating the environment of forest-dwelling peoples 
and damaging the world environment. Forest losses of 170,000 hectares a year in 
the Philippines are seen. Past losses of valuable wood from Nicaraguan forests 
looted by English and Dutch companies are'only now beginning to be restored under 
the new government. Forest lands of indigenous peoples in the Philippines, Brazil, 
United States, Canada, Ecuador, Peru, Colombia and other countries are looted by 
transnational s with the co-operation of governments who sell these resources with 
total disregard for the rights and needs of indigenous owners. 

Vast amounts of coal, oil, uranium, natural gas, undeveloped hydro and 
geothermal potential, as well as other energy resources, exist on the lands of 
indigenous peoples. In the accelerated exploitation of these resources by 
transnational corporations the commission found the following cases particularly 
alarming: 

- uranium exploitation in Dene, Lakota, Anishnabe, Saskatchewan Metis and 
Non-Status Indians, Dine, Pueblo, Namibia and Australian Aboriginal ancestral 
lands ; 

- Coal strip-mining on Australian Aboriginal, Dine, Crow, Northern Cheyenne 
and Azanian Native lands; 

- Oil extraction in the North Sea, the North Slope of Alaska, Guatemala, Mexico, 
Amazon Basin of South Africa and Australia, affecting indigenous people from 
the Islands and North America; 

- Hydro-electric power and dams which will drown native homelands in Cherokee
 ч 

and James Bay Cree country in North America. Guayami in Panama, Kalinga. 
В onto с in the Philippines, Sami lands in Scandinavia, Akawaio in 

Guyana, Kaingang and Guarani in Southern Brazil, Parakana and V/aimiri-Atroari 

in Northern Brazil. 

The companies involved in these projects include among others Rip Tinto Zinc, 
union Carbide, Kerr-McGee, Exxon, Peabody Coal and Amax. 

These companies have made indigenous lands unfit for human habitation. 
They have destroyed the environment, polluted the water and air, brought disease 
to Indian people, and invaded the sacred space and landscape on which indigenous 
culture and religion depend. In the wake of these projects, non-Indian boomtowns 
have sprung up bringing with them prostitution, crime and alcoholism. 
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2 ^ . The r e s p o n s i b i l i t y of f i n a n c i a l i n s t i t u t i o n s i s assessed as follows^ 
I n t e r n a t i o n a l f i n a n c i a l ^ ^ t i t u t i o n s p lay a c e n t r a l r o l e in backing the operat ions 
of t r a n s n a t i o n a l corporations on lands of indigenous peoples . These p r o j e c t s 
include the f i n a n c i n g o f mining, f o r e s t r y and hydros-electric schemes. These 
so-cal led ^developments p r o j e c t s are implemented through huge infusions of c a p i t a l 
by f i n a n c i a l i n s t i t u t i o n s which are i n t e r e s t e d in obtaining g igant ic r e t u r n s . 
The a c t u a l control of many reg iona l resource schemes, such as N o r t h e r n F r o n t i e r 
Development i n Canada and the Ama^onDevelopment p r o j e c t i n South America i s in 
the hands of these f inancia l i n s t i t u t i o n s with t h e i r immense power. 

In the P h i l i p p i n e s , the ambitious energy programme to bu i ld 40 major hydro
e l e c t r i c dams on t r i b a l lands was advised and financed by the ^or ld Bank, Asian 
Development Bank and the United Sta tes Agency for I n t e r n a t i o n a l Development. In 
Bol iv ia , the ^or ldBank and European banks are funding so-cal led ^integrated 
p r o j e c t s ^ and in Panama, the ^ o r l d B a n k i s prov id ingfunds f o r m i n i n g a n d hydros 
e l e c t r i c p r o j e c t s . 

These p r o j e c t s far from support ing the p o o r e s t of the poor^ are a c t u a l l y 
support ive of t r a n s n a t i o n a l corpora t ions , i n t e r n a t i o n a l ^contractors and the l o c a l 
e l i t e . The indigenous peoples always end up as the most impoverished. T̂ B 

2^4. On the impact of the nuclear arms build-up on the land and l i f e of indigenous 
peoples , the Conferences 

^ Considered^ 

^the present reckless nuclear arms race to be one of the most c r u c i a l and 
r e l e v a n t i s sues of our t ime. After a careful a n a l y s i s and examination of 
the c r i t i c a l l y affected s i t u a t i o n s around the ^or ld, the Commission dea l ing 
with t h a t topic^ was even more persuaded t h a t u l t i m a t e l y , the d r u g g i e of the 
indigenous peoples for disarmament, land^r ight^ and se l f-determinat ion . 
c o n t r i b u t e s to the welfare n o t only of the indigenous peoples themselves but 
a l s o f o r the whole human family. By the same token the Commi^ssionunderlined 
t h a t a l l ^worlDdDwide e f f o r t s a g a i n s t the nuclear arms huildDup ^ i l l benef i t 
the s t rugg les of the indigenous movements. As an example of t h i s 
i n t e r r e l a t i o n s h i p i t was pointed out t h a t the promotion f o r the r i g h t t o 
se l fDdeterminat ionand land r i g h t s of indigenouspeoples would involve 
s t rugg les against nuclear development and the operat ions of the t r a n s n a t i o n a l 
c o r p o r a t i o n s . ^ 

^ and seated that^ 

^The proposal for a nuclear f ree zone i n both the P a c i f i c Ocean and the 
Indian Ocean cannot be achieved without the e l iminat ion of nuclear t e s t i n g , 
weapons del ivery systems, passage of nuclear warships and submarines, 
t r a n s p o r t and dumping of n u c l e a r waste, establishment of m i l i t a r y bases and 
communication systems, and the m i l i t a r i z a t i o n of s o c i e t i e s ^ 

^The sel f-determinat ion of a l l indigenous peoples i s a p r e r e c u i ^ s i t e f o r 
the successful struggle for disarmament and i s necessary i n order for them 
to contro l t h e i r own land r e s o u r c e s . 

7б/ Report of the Conference, Geneva, 1981. 
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^There has not been nor ever will be adequate compensation for the land 
taken by governments and transnational corporations as weapons storage 
facilities, and this illegal usurpation of indigenous land has amongother 
things led to the death and displacement of indigenous populations. 

^There is a serious lack of legal protection and of legal recourse 
whether national or international, for indigenous peoples against nuclear 
development and the disposal of nuclear waste. This raises fundamental 
questions regarding the ethical basis upon which legislations are enacted.^ 

29^. There is no information in this regard in connection with several countries. 77/ 

29^. In general there is little orno discussion of the de facto situation in the 
data available on several countries which state that the same general rules apply in 
these matters to indigenous and non-indigenous lands as well as the resources that 
may be found to exist there. 

297D ^ ^ information available on Australia does, however, contain some insights 
into the de facto.situation when it discusses essentially legal texts and their 
effects. 

In the top end of the Northern Territory and in the ̂ imberley region of .̂  
western Australia, Aboriginal communities are livingin fear of the impact the 
massive mining developments will have on their life styles, their freedom, their 
culture, and their land and sacred sites. 

IhAmhemLand, one old Aboriginal man told the team ^All themining company 
can see is money; money means nothing to me. ^oney is white man^s business^. 
To which an elderly Aboriginal woman added, ^ e don^t have Government to protect 
our land. ^hy is the Government pushing us^ ^e want our land to otayas it i s ^ 

The Aborigines of AmhemLand are powerless to stop the destruction and 
exploitation of their land. ^hen the Aborigines have used legal means to prevent 
or limit the encroachment of mining companies onto their land, the Government has 
resorted to changing the law. 

Examples of retrospective legislation to thwart efforts by Aborigines to use 
legal processes to achieve justice were given by the people of Oenpelli. The 
Oenpelli people took two actions in the courts: ^ an injunction to stop the 
commencement of mining at Ranger because not all Aboriginal elders were in agreement 
withminingproceedings, and ^ii^ an injunction to prevent amining company from 
usinga particular road which ran close to an Aboriginal settlement. 

Inresponse, the Federal Government amended Section 2^ ^iii^ of the Land Rights 
Act enablingLand Councils to signminingagreements onbehalf of local Aboriginal 
communities without first gaining consent from all the local Aboriginal communities. 

77B Argentina, Australia, Bangladesh, Bolivia, Burma, Colombia, Ecuador, 
El Salvador, France ^Guiana^, Guatemala, Guyana, Ronduras, Indonesia, Japan, 
Malaysia, Pakistan, Panama, Paraguay, Peru, Philippines, Sri Lanka, Suriname and 
Venezuela. 
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As an Aborigine explained: ^hen things get d i f f i c u l t for government they simply 
b r ing in a new law^ and i n the case of the agreement tomine a t Narbarlek, the 
government introduced a new law and made i t re t rospec t ive to prevent the Aborigines 
from tak ing l e g a l a c t i o n . 

I t i s thus not su rpr i s ing to hear an Aborigine say tha t ^law i s white man^s 
method of man ipu l a t i ons 

Aborigines in Amhem Land are deeply concerned about the expira t ion of the 
freeze in Jun^ t h i s year on the grant ing of min ingexplora t ion l icences in 
Amhem Land. 

The Aborigines fear a new inf lux of mining explorat ion companies wi l l further 
erode t h e i r land r i g h t s and add to the pressure on t h e i r soc i a l l y f r ag i l e 
communities, s t i l l recovering from the invasion of the p a s t o r a l i s t s . 

In the uranium province of the Northern Ter r i to ry , the team was to ld that 
1^ Aborigines have died since miningdevelopment commenced as a r e s u l t of excessive 
a lcohol d r ink ing and o ther s t r e s s r e l a t e d problems. 

w h i l s t promises have been made by the N.T. Government to exer t control over 
the a c t i v i t i e s of miners and t h e i r famil ies in the uranium province and other 
m i n i n g a r e a s of the N.T. , the Aborigines reported tha t a l ready whites are t ravers ing 
sacred s i t e s and o ther a reas of importance to them. Unless mining i s to mean the 
gradual des t ruc t ion of Aboriginal cul ture andpeop le , the N.T. Government must 
ensure t h a t whites l i v i n g in Aboriginal areas do not t raverse Aboriginal land 
without necessary pe rmi t s . 

In a r e p o r t on the socia l impact of uranium miningon Aborigines in the 
N o t h e m T e r r i t o r y to t h e ^ ^ i n i s t e r f o r A b o r i g i n a l Affairs i n September, 1979^ ^ 
Aus t r a l i an I n s t i t u t e for Aboriginal Studies ^AIAS^ iden t i f i ed the following matters 
of concern: 

- t h a t lack^ of information, inadequate communication andmis informat ionhad 
l ed to some ser iou^misapprehensions i n the minds of Aboriginal communities; 

- t h a t there was considerable d i squ ie t among people in the proximity of 
Oenpelli /Nabarlek on the question of roads and t h e i r u s e ; 

- t h a t there was a ser ious lack of s t ruc tures to enable Aborigines to handle 
money a r i s i n g f r o m theRanger and Queensland ^ ines Ltd . agreements; 

D t h a t there was l i t t l e act ion on Aboriginal employment and t r a i n i n g i n mining 
ope ra t ions . 

A subsequent r epor t fromA^AS in^archl9S0recommended t h a t ^no new developments 
shouldproceed in the AlDligatorRivers r e g i o n u n t i l the Aboriginal people of the 
region have had time to adjust to the enormous innovations to which they have 
r e c e n t l y been subjected D and of which mining i s but one^. 

^e t wh i l s t consecutive repor t s from A1AS indicate Aboriginal concern about 
developments i n the reg ion , there i s no indica t ion t h a t e i t h e r the Federal Government 
or the N.T. Assembly have taken any act ion to address these problems. 

1 ^ 
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Tn the ^imberley region of western Australia, miningdevelopment is becoming 
a direct confrontation between the growth economy and the human rights of the people. 
The ̂ est AustralianGovemment ^nits actions in support of or onbehalf of the 
mining companies is showinga callous disregard for the people. Community 
development programmesfor Aborigines are apparently being stopped in order to 
prevent any hindrance to miningdevelopment. 

The miningdevelopments in^.A. should benefit primarily the people on whose 
land it is occurringand who are being affectedby the developments and secondly, 
benefit the people ofDAustralia.^ ^he high level^of foreign inve^ment in 
Australian mining ventures means that such developments are not only failing to 
benefit the Aborigines but also failing to benefit the Australianpeople. 

The State Government in^estem Australia has not required any environmental 
impact study examining the effects on the Aboriginal people of the area of any 
proposed resource development. Greater consideration must be given to the people 
who will be primarily affected by the miningdevelopments i.e. the Aboriginal 
people. 

The ̂ est Australian Government to date has not ensured that royalties flow to 
Aboriginal people for mining on or damage to their traditional or sacred land or 
their sacred sites. ^e affirm that Aborigines have a right to such royalties and 
that these royalties could provide the economic base^for the communities that they 
lost when dispossessed of the land. The failure of the ̂ est Australian Government 
topay due concern to the rights of Aborigines led to the conflict between the 
United States based corporation AMA^and the Aborigines of Noonkanbah station in 
19S0. In such situations of conflict, the role of the ^^mberley Land Council is 
invaluable and the ̂ est AustralianGovemment would be well advised to adequately 
fund the ^imberley Land Council to ensure that Aboriginal concerns are adequately 
takeninto account and that such conflicts as that atNoonkanbah do not ari^e in 
the future. 

It is in the interests of the Aborigines, the Government ^who wants to ^ee 
development proceeds and themining companies ^for whom delaysmean moneys to 
ensure that there are adequate and efficient procedures for Aboriginal communities 
likely tobe affectedby mining to voice their opinion^and to have it heard fairly 
and seriously ina genuine process of negotiation. The role of the Land Councils 
in the Northern Territory have assisted this process and there is much to^commend 
the ̂ est AustralianGovemment ensuringa similar role for Land Councils in 
western Australia. 

These arguments regarding the role of Aboriginal Land Councils in^estem 
Australia apply equally validly for Queensland, where the Government sê es the 
activities of the Land Councils as a hindrance rather than a help. Inasmuch as 
the Land Councils present a democratically representative view of a large number 
of Aboriginal communities in the area they cover, their effective operation is an 
appropriate means of ensuring that Aboriginal views are taken into accountDdn the 
negotiation process. 7SB 

7SB Adler andothers^ op.c^t.^ pp. 22-2^. 
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298. The Government of Chile states: 

measures to prevent and combat harmful practices with regard to the 
exercise of mining rights and the exploitation of the mineral or other 
resources of the subsoil of land belonging to indigenous persons or 
communities are provided for in article 9^ of the ^iningCodeD 

This article stated that, in order to^have right of way and other rights 
to use surface land, compensation must first be paid for any damage^whichmay be 
caused either directly or indir^tly to the o^ner^ ^f such land or to any other 
persons^Th^s ^provi^ion^is enforced throughout the territory of Chile and, if 
indigenous land^ or land^ owned by indigenous persons are used for mining, 
those indigenous persons must be compensated in accordance with that provision, 
provided that they own their land and hold titles to it and that it is 
registered in their name in the Indigenous Property Register kept by the 
General Archives for Indigenous Affairs.^ 

299D Referring to the above-mentioned legal regime, the Government reported in 
197^ that regulations governing the procedure for obtaining such compensation are 
contained in Indigenous ActNo. 17^729D Article ^ of that Act provides that 
matters arising out of the administration, exploitation, u^e and po^ees^ion of 
indigenous lands and acts and contracts whioh relate to or affect such matters and 
to which indigenous perdone are parties or in^whioh indigenous interests are 
involved shall be settled by the departmental court of sole instance in the 
dep^rtment^here the land i^ ^ituatedD 

This.provision states that the court shall request the ^ndigenou^ Development 
Institute to prepare a report oontainingall the necessary hackground information 
to settle the disputed After surveying the land and determining what damagemay 
be cau^ed^ the Institute snails then set the amount of compensation to be paid to 
the indigenous per^on^^ Ae has been said^ such compensation must be paid prior 
to miningoperation^ or to the e^t^bli^h^ent of ri^ht^ to the e^urf^e l^nd in 
question. 

Subsequently^ in the exercise of thoserights to which themineowner is entitled^ 
any problem or di^pute^hichhemay have^with the owners or oo^upier^ of the surface 
area8 of indigenous landmu^t inall ca^es be settled by the 12^ courts fo^llo^ing 
the ^ub^i^sion of a reporthy the Indigenou^Develop^ient In^titute^ 

^00. Since the present ChileanGovemment has enacted so much new legislation, 
the Special Rapporteur has no information on the current regulations on the ̂ ubjeot^ 

^01. The Government of Mexico states that there are no special measures for 
indigenous persons or communities and that, consequently, the follo^inggeneral 
rules are applicable: 

^Article 27 of the Constitutionprovide^ that the Nation has direct 
ownership of all the natural resources of the continental shelf and i^^ular eils^ 
of alDl minerals or substances which, in veins lodee masses or beds^ constitute 
deposits thenature of whichmay be distinct from the components of the soilDB 

The Government also states that^ in such caees^ ^the ownership of the^exican 
nation may not be alienated or prescribed^ individuals or companies constituted in 
conformity ̂ with Mexican law may not undertake t̂ ie exploitations use or development 
of the resources in question except under concessions granted by the Federal Executive 
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in accordance with the rules and conditions established by law. One 
important rule established by the enabling law onmining relating to article 27 
of the Constitution is that the submission of a request for a prospecting 
concession on unoccupied land will be given preference over subsequent requests^. 

^02. Thé Swedish Government has stated: 

^Exploitation of mineral or other resources is subject to the conditions 
l̂ id down in the 1974^1ningAct, the ISS^ Act on coal deposits, etc. These 
Acts providé^for compensation to be paid to land-owners, whose interests are 
affected as a result of the exploitation of 5uch natural resources. There is 
no special legislation applicable to the Lapps only.^ 

^0^. According to ^ writers the construction of power stations on Lapp land has 
caused harm: 

^Righ on the list of grievances have been the many hydroelectric power 
stations that have beenbuilt in northern Sweden ^on Lapp land^ ^.. The 
dams ore8ted huge lakes wh^ch inundated valleys rich in grass and lichens 
the reindeers principal source of food. The first Judge who ruled on the 
dambuildingdidn't consider the Lapps at all D..̂  79/ 

^04. The Zew Zealand Government states: 

^Under New Zealand law all gold, silver, coal, uranium or petroleum found 
on or under any land in New Zealand, whether ̂ aori or otherwise, is the. 
property of thé State, but the owners of landhave a statutory right to 
compensation for injurious effects to the land caused by miningof such 
minerals^ In the ^ase of other minerals, miningcan only be carried out 
with the agreement of the owners^ The^iningAct 1971 empowers the^inister 
of ̂ ines to lay down conditions under which themining of mineralsmay take 
place. Re may impose restrictions on the amount and type of damage that may 
be done to the surface of the^land andhehas thepower to fix the rate of 
royalties to be paid by theminer to theowners of the land. The^inister 
may also review the rate of royalty at ten yearly intervals in the event of 
long-term miningbeing undertaken. The fining Act also provides that any 
agreement by the owners of ̂ aori land to theminingof their property shall 
be deemed to be an alienation requiring confirmationby the ̂ aori Land Court.^ 

^0^. Thé Citizens^ Association for Racial Equality states: 

^aori rights to minerals and other sub^soil resources are on apar 
withEuropean rights.^ 

^0^. Onprevention of harm to the natural environment of the Lapps,^the Government 
of Finland states: 

D ̂ C^rtain^mea^ures, such as the construction of hydroelectric power stations, 
loggingand lumberings as well as growing tourism have turned out to be harmful 
to the natural environment of the Lapps in view of their traditionalmeans of 
livelihood. This harm has been compensated to some extent by certain 
administrative measures and grants^ 

^07. As an example of special measures, mention may be made of Act No. ̂ ^ of 
1^ December 1 9 ^ on the settling of those who h^ve surrendered their landed property 
because of the regulation of the ^emijoki basin. According to this Act, any person 
who by voluntary agreement has surrendered landed property to the owner of a power 
plant in order to enable the use of the water power of the ̂ emijoki basin or the 

79/ Edward Maze, iocc.it., p.46. 147 
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r e g u l a t i o n of the said basin or other cons t ruct ion for t h a t purpose may be granted, 
i n compensation, other landed proper ty or c r e d i t and other benef i t s in accordance 
w i t h t h e l e g i s l a t i o n concerning the use of land, even i f such a person would not 
otherwise f u l f i l the requirements l a i d down by t h i s l e g i s l a t i o n . I f the person i s 
engaged i n r e i n d e e r breeding, a so-cal led dwelling farm may be established f o r him 
provided t h a t he i s able to make h i s l i v i n g primari ly through the yield of such 
farm and r e i n d e e r breeding. 

There a r e no s t a t i s t i c s i n d i c a t i n g how many of those who have benefited by 
t h i s and o t h e r adminis t ra t ive arrangements belong to the Lapp populat ions. 

308. Regarding the s i t u a t i o n i n Greenland, the Government of Denmark has furnished 
informat ion on proposed l e g a l measures which have subsequently been adopted. 

309. The r e p o r t of the Commission on Home Rule in Greenland s t a t e d , in connection 
w i t h r i g h t s t o mineral resources and t h e i r e x p l o i t a t i o n : 

"The Home Rule System recommended by the Commission a l so comprises 
l e g i s l a t i o n on mineral r e s o u r c e s , s u n l i g h t , a i r , water, e t c . , as the 
Commission, i n accordance with the d e s i r e expressed by the al l-Greenlandic 
Committee, has submitted a proposal for revised l e g i s l a t i o n within t h i s 
f i e l d . In i t s work in t h i s l a t t e r r e s p e c t , the Commission has recognized 
t h a t t h e r e s i d e n t populat ion of Greenland has c e r t a i n fundamental r i g h t s when 
i t cornea t o such n a t u r a l r e s o u r c e s , r e s u l t i n g jesgeoially i n the formulation of 
c e r t a i n moral p o l i t i c a l demands„ which'should-be-'respected -in-the-wording of 
t h e l e g i s l a t i o n on mineral r e s o u r c e s , e t c . The Commission has , moreover, 
app l ied t h e p r i n c i p l e t h a t i n t h e wording of l e g i s l a t i o n on mineral r e s o u r c e s , 
e t c . 9 as wel l as of the Home Rule Act, due respect must be paid to n a t i o n a l 
u n i t y and thus a l s o t o t h e i n t e r e s t s • of t h e whole n a t i o n . 

" I n i t s recommendation for l e g i s l a t i o n on mineral resources, e t c . , t h e 
Commission has applied the p r i n c i p l e of equal i ty, i n accordance with which 
Greenland and Denmark s h a l l have equal r i g h t s when i t comes to laying down 
t h é l i n e s for the development po l i cy and for adoption of important concrete 
r e s o l u t i o n s " . 80 / 

310. The Danish Government provided fur ther information i n 1981, s t a t i ng t h a t : 

"Through the passing of the Mineral Raw Materials in Greenland Act, 
No. 585 of November 29, 1978, which came in to force on Ju ly 1, 1979» a j o i n t 
decision-making competence was es tabl i shed for the Central Authori t ies and 
t h e .Home Rule Administration concerning the e s sen t i a l d ispos i t ions r e l a t i n g 
t o mineral raw ma te r i a l s , see sec t ion 2 of the Act, whereby the Minister for 
Greenland can only commence any i n i t i a l search, and any exploration and 
e x p l o i t a t i o n of mineral raw mate r ia l s i n Greenland, or grant permission for 
i n i t i a l search for and concessions wi th exclusive r i g h t s of exploration and 
e x p l o i t a t i o n of sueh raw mate r i a l s subject to an agreement to such effect 
having been made between the Government and the Home Rule Administrat ion. 

8 0 / See a l so E d i t o r i a l Note, 3WGIA Newsletter, No. 22, Copenhagen, June 1979 
p p . 8 , 9 , and '10 . 
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Prior to such agreement beingmade, 8ny member of the Landsstyre may demand 
that the matter be referred to the Landsting ^Parliaments, which may decide 
that the Landsstyre shall not cooperate in regard to the conclusion of an 
agreement of the tenor concerned. 

"The establishment of a joint decision-making competence thus implies 
that an agreement will have to be made between the Government and the Rome 
Rule Administration in each specific case, and it thus implies, in turn, a 
right of veto on the part of the Government and of theRome Rule Administration, 
respectively, in regard to such decisions. 

"In theMineral RawMaterials Act it is provided moreover, in section 3, 
that a joint Danish-Greenlandic board shall be nominated, entitled: 
^Faellesrâdet vedr^rendeminerâlske râstoffer i Gr^nland^ ^The Joint 
Board of Mineral RawMaterials inGreenland^. This Joint Board is 
entrusted with the supervision of developments in the field of raw 
materials inGreenland, and it shallhave a complete insight into the 
matters dealt withby ^stofforvaltningen for Gr^nland^ ^The Greenland Raw 
Materials Administrations, which is a separate administration established 
by the Minister for Greenlandas of 1 July 1979, whichis entrustedwith 
the central, practical administration of the decisions made by the Government 
and the Rome Rule Administration within the scope of the joint decision-making 
competence. TheMinister for Greenland is the top responsible Head of the 
RawMaterials Administration. 

"The Joint Board is moreover entitled to submit recommendations in 
regard to the Governments and the Landsting^s exercise of the joint 
decision-making ̂ competence.. Irrespective of the manner in which such 
recommendations are submitted, they are based on full insight into prior 
as well as pendingapplications and plans which are being dealt withby the 
RawMaterials Administration, and on equal access to such expert knowledge 
as is available-to^theRaw Materials Administration. 

"The Joint Board consists of a Chairman and 6D10 other members. The 
Chairman is nominated for a term of 4 years, upon joint recommendationby the 
Government and the Home Rule Administration, the twoparties moreover appoint 
one half of the board members each, for their respective terms of officer 
The President of the Greenland Landstin^ is currently Chairman of the Joint 
Board, and in addition there are 10 ordinary members. The Joint Board, since 
its nomination in the summer of 1979^ has held 3 meetings: 2 inGreenland 
and 1 in Denmark; efforts are made to hold the meetings in Greenland and in 
Denmark alternately. 

"On the basis of the short period of time that has elapsed since the 
establishment of the RawMaterials Administration, in!979, it is not possible 
to state definitely the extent to which it can be assumed to have satisfied 
the intentions and proposals of the Rome Rule^Commission, which resulted in 
a new raw materials arrangement for Greenland. The Joint Board of Mineral 
RawMaterials inGreenland, which inmany respects must be considered the 
most essential innovation of the raw materials arrangement, apparently 
functions in accordance with the political basis for the raw materials 
arrangement." 

311. InBrazil there are special rules governing mineral extraction in indigenous 
lands. There is also information on the de jure and the de facto situation from 
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governmental and non^govemmental sources. As regards specialmeasures to prevent 
and control'harmful practices with respect to the mineral or other resources, of 
the subsoil of land belonging to indigenous persons, groups or communities, 
Act No. 6001 provides: 

"Art.44. Surface wealth in the native areas can only be exploited by 
the forest-dwellers, who have the exclusive right to practice placer mining, 
panning and screening for nuggets, precious and semiprecious stones in the 
areas in question. 

"Art. 4^. Exploitation of subsoil wealth in the areas belonging to the 
Indians, or to the domain of the Union, but in the possession of Indian 
communities, shall be effected in the terms of the legislation in force, 
with due observation of the provisions of this Law. 

"1. TheMinistry of the Interior, through the competent agency of 
assistance to the Indians, sh^ll represent the interests of theUnion, as 
owner of the soil, but the share in theresults of exploitation, indemnities 
and royalties for the occupation of the land, shall revert to the henefit of 
the Indians and constitute a source of native inoome. 

"2. In order to safeguard the interests of the ̂ ndi^n Estate and the 
well-being of the forest dwellers, the grant of authorisation to thi^ parties 
for prospecting or miningon tribalpossessions shall he subject toprior 
understandings with the Indisnassistanoe agency." 

31^. Provision for Government participation in the exploitationof the subsoil is 
made in se^tionlH, article 20, paragraphl ^ of Act No. 6001, which states tĥ it: 

"exoeption^lly and for ̂ ny of themotivesherein^fte^ ̂ n^^^ted theUnion 
ô n intervene, if there is no alternative solution, ina native ̂ rea ... to 
wor^ valuable soil deposits of outstanding interest for national security 
snd development"-. 

313. Concerning this section, anauthor writes: 

"Section 111 departs from theheretofore prevailinglndianlaw of Brazil 
in several crucial aspects, which are frought with extreme danger to the 
cultural integrity and physical survival of the indigenous populations of 
the country. It ... vests all ownership and subDsoilmineral rights in such 
lands in the national government. It then states five legal grounds for 
removs.1 of indigenous populations from their native lands by the national 
government, by force of necessary ... Followingso closely upon the 
revelation of the atrocities and massacres of Indians perpetrated by private 
interests in collabor^tionwith tne old Indian protection Serviced whiohled 
to a world outcry and amajor reform of the Indian Service by the ̂ razilisn 
Government, this new law provides official legal sanctions for some of the 
worst abuses of the old system." 8l/ 

• 81/ T. Turner, "Brazilian Statute of the Indian: Resolution 8 III", 
Newsletter of the American Anthropological Association, 12 (l), (Washington 1971), 
p.10. 
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З14. Another author adds^ 

"In spite of severalpresidential decrees, but with the approval of FUNA1, 
and in compliance with an Indian Statute which serves the cause of those who 
passed it better than that of the natives, the^e reserves were recently crossed 
byhighways. ^hile for the^inguPark its loss of territory in thenorthwas 
compensated by an extension to the south, that of the Aripuana was reduced by 
half on the pretence that many of the Indians were livingoutside the 
territory. 

"In our opinion, however, the reduction in 1 9 7 3 ^ ^ dBue to the Brazilian 
Governments desire to reach the large tin mines by the BRD172, a highway 
linking them with the Trans-Amazonian proper; and whichwould have crossed the 
Aripuans Park^ Be that as it m^y, already in 1969 the reserve began tobe 
invaded by numerous prospectingfirms and the Indians began to be contaminated 
with all kinds of epidemics. 

"... At that time, it was not known that the firms had received 
authorization fromFUNAI, and that the responsible agency, as well as the 
indigenist in charge had been somehow rewarded by them ... 

"One cannot but see a contradiction in the fact that FUNA1 is supposed 
both to defend and guarantee the interests of the Indians, and at the same 
time promotemineral prospectingon their territory. The conflicts deriving 
from this situationhave beenwell publicized: conflicts not only between 
representatives of FUNA1 and prospectors, but also between the latter and 
Indians. Oneneeds only to recall the ^bombing^ of a Cinta^Larga village., 
whichbrought the situation here to the attention of the public. Those 
atrocities led to the disarmingand expulsionof the prospectors fromnative 
territory, which was not accomplishedwithout difficulty. Interests were at 
stake as cassiterite had been discovered, and the prospectors saw this resource 
slipping out of theirhands. 

"In June 1969, a new decree established the Aripuana Indigenous^ark 
within the previously mentioned boundaries, but without mentioning 
the presence of the ̂ uruiD The deoreealso stipulated that thearea 
was to be reduced within the following twoyears, as soonas it turned 
out to be more than the Indians needed. Furthermore, it established that 
prospectingfor minerals, inwhioh the territory is said to be rich, is to 
be under the control of FUMAI. Thus under the cover of protecting thenative 
population, the prospectors were disarmed and expelled and a reservationwas 
created outside the area of conflict, whilemaintaining the ambiguity of the 
term Cinta-Larga for all the Indians of the area. Thus legal existenoewas 
denied the Surui, as well as the protection due to them. In spite of the 
insistence of a group of prospectors of Rondonia, who reported this to 
Meirelles, affirming that there wereboth Surui and Cinta-Larga Indians 
^n the area, while the FUNAI representative claimed that there were only 
Cintas-Largas, whose main communities were east of the Rio Roosevelt. This 
stubbornness, and the pressure of various economic and political interests, 
resulted in the ^protections of the CintaDLarga proper only, whereas the 
Surui Indians were sacrificed. 

"How o^n one speak of its protective role, when in addition to the 
difficulty involved inpromoting respect for native land, FUNAIdoes not 
even try to protect the latter, but rather to promote its invasion; and 
when all legal measures have been taken to tolerate this invasion. 
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"This i l l u s i o n of p ro tec t ion i s evenmore s t r i k i n g , since a control 
s y s t e m a l r e a d y e x i s t s . This i s theFUNAl outposts , whicharedependent on 
FUNAl^s r eg iona l de legate and t h e P a r k d i r e c t o r , both establ ished in 
Por to ^e lho . They reoe ive t h e i r orders as w^l l as t h e i r budget from 
B r a s i l i a , and a r e supposed t o control the various outposts , eaohB 
c o n s i s t i n g of a r e spons ib l e chief and a dozenworkers . 

" I h a v e n o t e d t h a t for t h e m a j o r i t y of these Indians t he r e . i s . no 
t e r r i t o r i a l p r o t e c t i o n , s ince the Aripuana Indigenous Parkwas^established 
e a s t of the area inhabited by the Surui and theMojur . Furthermore, l a r g ^ 
concent ra t ions of s e t t l e r s a re i n s t a l l ed on the very boundary of the nat ive 
t e r r i t o r y ^ 3 , 0 0 0 s e t t l e r s a t Cacoal), or evenwi th in i t , such as theGLEBA 
a t Espingño d^Oeste ( l , 300 t o 2,000 s e t t l e r s ) . Al l theee agglomerations 
a r e developing t h e i r p l a n t a t i o n s and t h e i r p r o s p e c t i n g i n na t ive t e r r i t o r y . 
Numerous l a n d i n g s t r i p s h a v e been constructed i n t h i s a r ea . " 82 / 

313. S t i l l another author reproduces, among other t a b l e s , the following dealing 
wi th "^he l n v a s i o n o f l n d i a n T e r r i t o r y " b y t h e m i n i n g sector: . 

THE INVASION OF INDIAN TERRITORY ( i l ) 

I I . The Mining Sector 

Mineral and Area 
of e x t r a c t i o n ' '" 

- Indigenous; 
T e r r i t o r y 
invaded 

In te rna t iona l Finance 
'ада-'ДепШЭД."" - :••• 
Assistance 

.Multinational 
: .Corporations, 

I r o n o r e : 
Serra doa Сarajas 
Para 

Xicrin-Kayapo: 
NE of Xingu 
park 

US geological survey 
21 projects of 
minerological and 
geological survey 
with collaboration of 
DNFM and CRPM supported 
by USAID and 
Brazilian Government 

Amazonas 
Mineracao: 
association of 
.ÇVED (state-
owned) and 
US .Steel) 
Note: since 
sold its share 
Д917-)-

Manganese: 
Serra do Navio, 
Amapá 

South of 
Karipuna, 
Galibi, 
Palikur, 
Marwornio 

Export-Import Bank: 
loan of BUS 5.5 m. 
to 1ССШ for mangan. 
alloy factory 

iICCHI: Industria 
•and Comeroio de 
Minérios-, Assoc. 
of .CAEMI of 

. A.T. Antunes 
and Bethlehem 
Steel ' 

Bauxi te : 
Trombetas River , 
Para' 

P iahokoto-Tir io , Overseas Pr iva te ' 
Warikyana-
Arikena, • 
Parukoto-
Xaruma 

Investment corpj 
(USA): insurance for 
investments of ALCOA, 
¥ .R. Grace, 
Banna Mining 

ALCOA (Canadian 
branch, óf ALCAN), 
Nippon S tee l , 

,Eaiser-alumin. 
National.Bulk 
Car r ie rs ' 
Pechiney, 
Alusuisse, 
Rio Tinto Zinc, 
Banna Mining 
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Mineral and Area 
of extraction 

Indigenous 
Territory 
invaded 

International Finance 
and Technical 
Assistance 

Multinational 
Corporations 

Cassiterite or 
tin: territory 
of Rondonia 

Aripuana Earth Satellite corp: 
Park: research through Project 
Surui, RADAMforBrazilian 
Cinta-Larga Government and private 

companies 

FERUSA 
(Mineracao Ferro 
Uniao)/Biliton 
International 
Metals/Royal 
DutchShell; 
CESBRA(Cia 
Estañífera do 
Brasil) 
COFREMMI/Patino; 
W.R. Grace, 
Molybdenum corp 
(US), Cia 
Brasileira de 
Metalurgia/ 
Rockerfeller/ 
Moreira^ Salles/ 
Molyb. 
Mineracao 
Aracazeiro: 
Itau/National 
Lead Ind./ 
Portland Cement. 

Note: Subsequent to this opinionreport, large deposits of Cassiterite and 
Uraniumhavebeen found in Yanomamo territory, Suruoucu, Roraima, with concessions 
given toa company called Alem-Eouador (Davis 1977:10^) and the State owned C^RD -Co. 
Vale doRioDooe. 

In theupper Rio Negrobasin, at Tapuruquera and Uapes, large deposits of 
Titanium have been found in the territory of the Tuoanoan-speaki^g tribes. 83/ 

83/ Anna Presland, loo.cit., p.22 (The data contained in this table are 
presented as taken from the newspaper Opiniao of 18 April 1973. 
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316.. The following information about mineral exploitation in Brazil has been 
madjs available in connection with the study: 

Mineral csp&jî.tfion projects being earned oW by ll*e mincul re-
ю и к о tors«ch comanr» (СРЯМЪ 

Indians and íhe Amazon mining frontier 
Source - Engineering and Mining ]aumal (November 1975% pp. 170-1. . 

Ягу. Multinational mining pmiccts in the Amass» Basin: 
A Amesanza Mirwraçao liran ore. Ssrra ¿a Cárajaa): 5i ЫШоп (AuwTssan) prow* of 

U.S. Sscd Corporation and Companhia Vais <b Rio Docs to begin in 19S0. 
В Mintrac¿o Rio do N'ortff (batuitc. Tromfceta RjveiS: $260 million pso¿e« of Afesn 

Aluminum Company and Companbis Vale do Rio Discs to begin en 1977. 
С industrie t Союгсю ¿г Minrn» (manganea:. Sana do Хамок base manganas 

mining and ргоспаащ pretest c{ Bsihkfocm S W Gwpotaîœn and C o . Ausiliaï & 
Етрпала Mineracao bejan m 5957. 
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Of jFini íhrd project: 
1 Morro da Fumaba 

(KllKllllc) 
3 Seria da Cangalha 

(Diamond*) 
7 1'ranMinaxunica 
5 Sj.ita Ké (Nickel) 
6 Ormopnl i» (Pdta*. 

«mil. niet u l l ) 
9 B-içe (Copper! 

10 t V m de Calda, (Mo-
Kliriciiiiin) 

11 Fara(oinuus (Bauxite) 
12 Serra do МсГ(Мо1;Ь-

dciitim! 
M R,o Capiin (Kaolin) 

15 Plat. Guitmcnlal (Rock 
u l i . pot.muim, Milphur) 

16 Moiital-.aiiia (SiKer. 
l ine. lead, fluontc) 

17 Morro ,lo Serrote 
(Пю>р1и1е) 

18 Riii | э ш а п м т (SiKer, 
u n e . copper, lead) 

19 Xique Xi.pte (Lead) 
21 Draw It ta (Copper) 
22 Cerm Azul (Niobium) 
23 M o n o Rcdmido ' • 

(Bauxite] 
26 SJC.IIIU (Chrome) 

23 Ainiorcs (Titanium) 
30 Rio Kiltiim (Copper) 

. 31 llapanca (Umcitone) 
33 Altcrnu (Limcjtnne. 

b e n Ilium) 
3S Parauna (Phoiphate) 
37 Manapc (Vcriniculifè) 
46 Cormunâ (Iron) 
39 Лыс.» (Coal) 

34 Jamiaria-ltacarambi 
(Vanadium. silver, 
lead) 

36 Curaca (Copper) 
38 Apra/ivel (Copper) 
40 Itamaçuari (Cypium) 
42 Canada (Copper) 
44 Cradain (Iron) 
48 Р.ЧО, de Mina, (Pho*-

о, 
pliatc) 

А Р IPrajcctj under way 
1 Morro do Engenho 

(Nickel) . 
13 AnJoniiha (Chrome) 
24 Arapncma (Nickel. 

copper) 
25 S i . Felix do X i n p i 

(Lead) 
29 Catalan (Clirome) 
32 C l u m i i i ó Akalinaa 

(Dimplute. diamond*. 
tilanmm. niobiuin) 

Profccri awaiting 
. a decruon 

nom DNPM 
27 Orlcicí (Coal) 
41 Ararjitgua ¡Coal) 
43 Tumbador (Syenite) 
4 5 ' Santa Barbara (Cop

per. chrome) 
49 Bom Jardim (Lead, 

zinc) 
50 Ita (Siher) 
51 Ipini (Chrome) 
52 rimenteirai (Pho*. 

. phate) 
53 Candiota (Coal) 
54 Coirc ,Copper) 
55 Tie» Rancho» (Nio

bium) 
56 Ou\ idor (Niobium) 
57 Rio Jutai (Lignite. 

peat, uprolite) 
S3 Ilhcits(PlHnphate) 
59 B.irra do Mcndca 

(Nickel) 
60 Aveiro (Limctone) 
61 Dianupolb (Zinc) 
62 Irui-Butia (Licnitc) 
63 Prnidente l lermei 

(Imn) 
64 S.io Cri$tovao (Pho*. 

pítate, limestone, -gyp-
:um) 

65 Propria (Phosphate)' 
66 Uaupci (Titanium) 
67 Tapuruquani (Tita

nium) 

о, 1975 projects financed 
through C P R M 

68 Mineracao Anfidim 
SA (Cauilcritc) 

69 Conci«a—Co ml rucio 
Cis.il с Industrial Uda. 
(Caiiitcntc) 

70 Prcgrc&w da Rondón i» 
Mineracao (Caui-
terite) 

71 Tin Brawl Mineracao 
Uda. (Cawlcritc) 

72 Mineraçao Araca-
wirrn Ltda. ( C á n 
tente! 

73 Mineracao Rio da* 
Carca» Ltda. (Caui-
tciitc) 

74 Mineracao Amarante 
(Scheeiilc) 

75 MincraçAo Tijuca 
Uda. iSchcelitc) 

76 Mineracao Acquariuj 
(Sclwchie) 

77 ZaïtçJrclhas Min
eracao Ltda. (Schee-
htc) 

78 Mineracao Nordeste 
do Brasil Uda. (Schee-
hte) 

79 Camila SA (Rock salt) 
80 Serrata—Serra do Ra-

raalho Mineraçao 
Uda. 'Fluorüe) 

81 Operadora de Equipa
miento» SA (Chrarmte) 

82 Einp. Min. Imarui e 
Salomao Mineraçao 
Uda. (Fiuorite) 

83 Lcpretost e O a . 
(Cold) 

84 Mineraçao Morrctei 
(Cold) 

85 Minas Del Rei O. 
. Pedro SA (Cold) 

86 Mineraçao Mono 
Vclho SA (Cold) 

87 Enccl (Nickel) 
88 С R. Almeida SA (П-

menite) 
89 Somicol SA (Manga

nese) 
90 Cía. Sozano Simon-

sen (Iron) 

84/ 

84/ Shelton H. Davis, Victims of the Miracle, Development and the Indians 
of Brazil, Cambridge University Press, Cambridge. 
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^1^. The Special rapporteur requested but did not receive information onhow these 
different projects affect indigenous populations in the various parts of the country 
concerned, or on the adoption of special measures to prevent and combat harmful 
practices with respect to mineral or other resources of the subsoil of land 
belonging to indigenous persons^ groups or communities. 

^18. The information relating to some countries contains data on intended or 
proposed new rules on these matters^ There is only de ̂ ure information on these 
countries. Thus the Norwegian OBovemment states that in recent years, especially 
in Inner ̂ innmar^ and in liapp areas, it has beenhel^ that the localpopulation 
should be deemed the owner of the common land in its rural settlement and thus be 
entitled to the economic ^etum^ deriving from it- Up to now the greater ̂ art of 
the uncultivated land in ̂ innmar^has been deemed to be State-Downed property^ 
A committee has been appointed on a Nordic basis to clarify the legal rights of 
the Lapps in respectif natural resources^ 

^1^. The government of Costa ^icareports that 

^consideration is being given to special measures to prevent and combat 
possible harmful practices wà.th respect to mineral or other resources of 
the subsoil of land belonging to indigenous communities^. 

^OD Acoordingto inform^tionfurnished by the government of Can^da^ 

^Themineral.rêsÔurces^ôf^Ind^.an lands are explored and developed by oil 
companies and mining companies under policy established in regulations and in 
the Indian ActD. The minerals section of the l̂ ands Division branch is 
responsible for assisting Indian^ands to manage these resources for the 
purpose of providing revenue, employment an^ involvement for the Indian 
peopled The program is carried out by mineral resource specialists from 
offices in Ottawa and OalgaryD Oil and gas rights are offered for public 
tender and are granted for thehighest cashhonuses to oil companies^ 8̂and 
representatives are encouraged to attend oil and gas sales and to participate 
inreviewing tenders, revenues annually are in thenature of ̂ ,000,000 from 
oil and gas development in the provinces of Alberta and Sashatchewan^ 

^ 1 . The AntiDSlavery Society states that in Indian 

^Oroan industrial developments associated with the richmineral deposits 
of tribal areas and large 5^/irrigation dams ..D are leading to the wideD 
spread alienation of adivasi landD Perhaps one could argue that this would 
be acceptable if the adivasis were given employment in the new enterprises, 
if they were able to share in some of the benefits of the modem schemes^ 
5owever^ the o^uestiondoes not arise since they are notD 

^Leavingaside the fact that only 10^ of Tndianfcrests are commercially 
harvested at all. at themoment (̂ Avard, 1^^^ and that therefore there should 
be vast areas over which adivasi methods of production could be practised 
within ecologically sound limits at no economic cost, both the qualitative 
^ d o^antitative data indicate an element of hypocrisy in the government 
positions Patil (^1^4^, among many others, has pointed out how themost 
serious environmental damage caused by recent over rapid deforestation, is 
due not to tribal land use methods but to indiscriminate loggingby forest 
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contractors (̂ p̂ esumably with the concurrence of the f.(3.^ and Table 1^ 
^at the end of this paragraphs shows clearly thatmany States - of which 
MP is the worst - seem to be ^mining^ their forests - ripping them down as 
ouic^ly as possible for short-termp^ofit ^maybe to invest in lowland areas 
of high agricultural potential or inurban-industrial areas^ not reinvesting 
for long-term renewable gains. 

^Several state governments would seem to be causinga great deal of 
potential ecological and economic damage by the policies they are pursuing and 
one might conjecture that the real reason the tribals are. being excluded from 
the forests is not to protect the forest but to dislocate the tribal economy 
so badly that the adivasis are forced to hardest the forests of their 
traditional environments for the benefit of the non-tribal contractors and 
plains^dwel^.ers. 

^... One of thema^or problems of development inany indigenous society 
li^e the adivasis^ is to decide^hat rights the society should have to the 
resources of their traditional environment, and what role they should play in 
the exploitation of those resources. There are several possibilities^ 

^ 1 ^ A situation of autonomy inwhich the indigenous people have a 
large measure of control over the exploitation of the resources 
in their area and benefit accordingly^ 

(̂ ^ Situations of ^internal colonialism^where the indigenous society 
is exploited by the national and international ^centres^, has 
little control over and derives few benefits from resource 
exploitation in its area^ or 

^ ^ The extreme types of colonial policy D ethnocide when the 
indigenous culture is destoryed and genocide when the individuals 
of ^e^soçietyare^illed ^ 

^The situationin tribal India isneither ethnocidalnor genocidalbut 
ç̂ uite clearly tribal India is anintemal colony exploited by^indu Indian 
The resource development decisions ta^enby distant bureaucrats in the state 
capitals, in Delhi and in the boardrooms of theM^Cs in the^est provide that 
even the renewable ^forest^ resources of tribal India should be ^mined^ to 
provide investment capital for the further development of the nonDtribal 
plains and the developed world. The tribals receive .fê  benefits from these 
developments and given the environmentally dangerous rate at which some states 
are deforesting and the predictions of D.D. Ouru (̂ 1̂ 4̂  concerning the 
depletion of many mineral resources in the S.^. ̂ esourcee ^triangles by 
the turn of the Century, it seems li^lv ^ ^ ^ ^ resources of tribal areas 
will become largely exhausted without bringingany benefits to their.original 
^owners^. 
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'TABLE 12 

"ЕХРЕНБГГПЕЕ OF AED EE9EBOE FROM FORESTS ТЖОЕН THE COHTROL 
OF STATE FOREST DEPARTEEETS (1969-1970): 

Central Tribal Belt Forest 
'"Miners" 

Madhya Pradesh 

Orissa 

Gujarat 

Andhra Pradesh 

Bihar 

Forest "Developers" 

Rajasthan 

Maharashtra 

V. Bengal 

Other States Forest 
"Developers" -par 

— M M •• • шипит™—!——— minimi ii ii 

excellanoe 

Baryana 

Punjab 

Bote: 

TOTAL 
E3CPEHDITURE 

(Es millions) 

76.6 

39.1 

21.7 
31.0 

25.3 

15.6 

89.1 

-22.7-

8.0 

12.5 

FOREST 
REVEKUE 

(RS m i l l i o n s ) 

258.6 

65.8 

44.2 

60.2 

37.9 

•10.0 

86.0 

—24-S-5-

3.4 

6.4 

fo EXPEHD-ETORE 
TO RETENUE 

29 

48 

49 

52 

68 

155 

103 

93 

231 

193 

"These figures show how most states in the Central Tribal Belt are failing to 
reinvest in their forests

s
 instead they are "mining" their forest resources and 

using, the revenues provided on welfare, education and infrastructure>,often 
outside the, tribal areas. The small amount reinvested in states:, like MP 
is probably only enough to offset the worst environmental degradation caused 
by rapid and widespread logging. Such short-term policies totally ignore the 
forest as: 

1. A potential resource for employmentj 

2. A source of subsistence and of the generation of surplus products 
for industrial use; 

3« A source of nutritent and crop flows into crop agriculture. 

"Source: Forest Statistics Bulletin Ho. 12 (Central Forestry Commission 
Ministry of Agriculture)." 
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^22. The Oovemment of the United States has stated that: 

"Technical advice on mineral exploitation and on soil conservation is 
available to Indian tribes from the Bureau of Indian Affairs. The Bureau of 
Mines of the United States Department of the Interior and the Department of 
Agriculture also is a^ail^le ^ ^ advice to th^ Indian tribes. Mineral leases 
mu^t be authorised by the Secretary of the Interior before they are binding. 
All surface leases and user permits issued for Indian holdings contain. 
provisions to assure compliance î ith applicable'air and water standards, 
minimise or correct hazards to the public health and safety, and provide for 
conservationproteotion of the environments Lessees are required to provide 
adequate measures ^o avoid, control, minimise, or correct erosion, contamination 
or other ^bu^e^ and damaged within or surrounding the leaded premises that may 
result from operations conducted under the leaseB Prudent management practices, 
as well as application of rec^Bi^ed good farming and gracing techniques are 
stipulated .̂ n leases for farmingand gracing operations." 

^2^. Regarding the development of th'̂  natural, resources looated^on'Lnd'ian lands, 
it has beenwritten: 

"... issues of long-range economic development are brought ... sharply 
into focus with th^ increased pressure to develop energy resources located on 
Indian landsD ^ith the lac^ of Indian people trained inmanagerial and 
administrative skills and in mining technology, tribal groups suchas the 
northern Cheyenne are unable to assume direct and immediate control of the 
rich coal resources located on their lands^ ^ith increased pressure from the 
public sector of new sources of energy the cuestión arises whether or not such 
tribee will be disadvantaged in the policy-making process in favour of mining 
concerns and the public interests The Horthem Cheyennes submitted a petition 
to the Department of the Interior in January, 1974^ requesting revocationof 
coal leases on their lands. Their petitioncharged over thirty violations of 
federal leasing regulations^ The Department of the Interior in responding to 
the petition, granted only a few of the trihe^s requests, holding the others 
inabeyance for ^further study^ 

"Thus, indices of how the government will dealwith energy issues 
regarding Indian, owned resources appear to balance in favour of the business 
and public sector rather then in favour of the tribes. For example, while 
small grants are to be made to the Horthem Cheyenne to initiate community 
development and coal research training, the importance of these grants is 
offset by legislative measures introduced into Congress. In December 1973^ 
Congressman Manuel Lu^an introduced B ^ 11,^48 which attempted to place 
certain Indian leasing lands under the control of the state governments 
rather than the Secretary of the Interior. Evenmore indicative of future 
policy is the resistance withwhioh BR 11,500, a^rip mining regulationbill, 
has met with in Congress^ Apiece of legislationwhiohwould stringently 
regulate coal mining operations (both surface and subsurface), and would 
provide funding and technical assistance for Indian tribes to develop and 
administer a mining control program for reservation and other tribal lands, 
it has consistently met with strong Congressional opposition. It has been 
said that it is^as ridiculous as trying to grow bananas onPi^e^s Pea^", 
there has also been pressure on the Bouse side of the Congress to delete 
the sectionpertaining to Indian lands and mining control programs." 8^/ 

85/ American Indian Law newsletter, vol^, Ho^.11, Special issue containing the 
American Indian response to the response of the United States of America, pp.50-51. 
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524. Anauthor has written that the western tribes of Indians: 

"hold massive deposits of coal and owna great deal of water onma^or 
r i v e r s . Pressures h a v e b u i l t up for rapid, tota l development of Indian 
resources, and the federal government, which i s supposed to protect 
Tndianresources fromunfair exploitation leads the groups seekingto 
force the development of t r i b a l assets, ^hi le there i s a great deal of 
resistance on the part of youngactivls ts against the further ruination 
of t r i b a l lands, the elected t r i b a l leaders themselves seemunable to 
understand that the government i s not their friend. Too often^ they fa i l 
t o protect t r i b a l assets because they are led astray by government officials 
who appear to be looking out for their interes t s . I t i s a sad commentary 
on contemporary l i f e that a l thoughthe foremost enermy of the Indians i s their 
federal t rus tee, t r i b a l leaders s t i l l believe in the Bureau of Indian 
Af fa i r s . "86/ 

525. The t r i h ^ l council of ^heB^rpln^o^le^ althoughunrecognl^ed, made several 
lucrat ive deals with industr ia l plants whlchled to destruction of the traditional . 
l l f e o f theBopi . 

86/ Vine Deloria, J r . , "Religion and the Modern American Indian", 
Current History, December 1974, p.253. 
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2. Special measures to protect isolated indigenous' populations 
II I - w i t 

and their fauna and flora against expanding non-indigenous 
settlements or enterprises 

326. One of the greatest threats to isolated indigenous populations and the fauna 
and the flora on which their existence is based is ths approaching non-indigenous 
groups or enterprises and their activities. This aspect is closely connected with 
the preceding item on the exploitation of the resources in indigenous areas which, 
in principle, should be left to the indigenous peoples themsleves. It is their 
land and the resources found in and on it that these persons, groups or enterprises 
wish to have under their control. What becomes of those resources should be subject 
to the final decision by the indigenous groups concerned in all matters affecting 
their development. 

327. Persons, groups or enterprises from the outside are not deterred by that fact 
that they may cause hardship for the indigenous groups concerned and damage to their 
physical environment, nor even by the obvious ethnocidal and ecocidal consequences 
of their action. Special measures must be taken by the responsible authorities 
if there is to be any effective control. The protection of the physical environment, 
including plant and animal life, on which their spiritual and physical existence 
is based, is primarily a responsibility of the State, whose authorities should 
take adequate measures for its effective protection. The present section discusses 
available information concerning these aspects. 

328. No information was available in this regard on several countries. 87/ 

329. The Government of Norway states that no special measures are taken in order to 
protect isolated Lapp populations and their fauna and flora against expanding 
non-indigenous settlements or enterprises. 

330. The Government of Chile states that: 

"There are no special measures to protect isolated indigenous populations 
because such populations do not exist. Fauna is protected throughout the 
country under legislation which covers both indigenous and non-indigenous 
land. Close seasons are specified for all types of fauna and the killing of 
some species whose survival is threatened is prohibited at all times". 

331- The Government of New Zealand states: 

"... as all Maori land has legal titles, and transactions affecting it come 
before the Maori Land Court, it is not possible for expanding non-indigenous 
settlements to spread over Maori land without the consent of the owners and 
without a valid sale or lease being confirmed by the Maori Land Court. The 
granting of rights to take minerals from Maori land is also subject to 
confirmation by the Maori Land Court. 

87/ Argentina, Australia, Bangladesh, Bolivia, Burma, Colombia, Denmark 
(Greenland), Ecuador, El Salvador, France (Guiana), Guatemala, Guyana, Honduras, 
India, Indonesia, Japan, Lao People's Democratic Republic, Norway, Pakistan, Panama, 
Paraguay, Peru, Philippines, Sri Lanka, Suriname and Venezuela. 
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"In the case of Maori land owned by four people, or fewer, there are no 
restrictions^ its alienation." 

332. In some countries this type of measure consists in the interdiction or 
restriction of persons or groups having access to indigenous areas or in declaring 
null and void all actions and provisions that would affect the fauna and flora in 
indigenous areas. 

333. For example, in Mexico, according to information provided by the Government: 

"The protection of indigenous populations in the situations under 
consideration is based on article 5^ of the Federal Agrarian reform Act and 
on the provisions of article ^3, which reads: 'Any ^cts by individuals and 
any orders, decrees, agreements, laws or other acts by municipal state or 
federal authorities, or by the federal or ordinary courts which have had or 
may have the effect of depriving isolated communities of all or part of their 
agricultural rights, in contravention of the provisions of the present ^ct, 
shall benull and void.'" 

334D In Costa ^ica, according to information provided by the Government: 

"There are no special measures, only the general legislation of the 
country. Failure to observe this legislation is causing serious damage to 
flora and fauna." 

In the seventh preambular paragraph^ôf^xecutlvë^Dëcree 5904-^r ^t is 
recogni^ed:^ 

"That the farming methods used by indigenous persons are less destructive 
of forests than those used by non-indigenous persons, thus providing better 
protection for river basins, particularly in hilly regions^ and that it is 
the duty of the State to ensure that tree cover in forestry lands is always 
maintained. 

"The irrational exploitation of forest resources by non-indigenous 
elements completely upsets the ecological balance and makes the land partially 
sterile^ as a result of indiscriminate felling, for example, arable land 
does not attract sufficient ranfall or, if it does rain, the soil, having no 
natural cohesion, becomes heavily eroded, with a consequent loss of nutrients. 
Indigenous persons, who use the 'shifting cultivation' method, then have to 
move in search of better land since they do not know about modern methods 
involving the use of fertilisers, ma^^^^^rrrp^oved seeds, etc. n'e see once again 
that, since they have no opportunity for education, they emigrate. In this 
connection, attention is drawn to the irrational exploitation of the rubber 
forests on the Guatoso plain or of the forests in Corima de Limó^n, the Boruca 
area and other areas." 

According to article 12 of the Indigenous Act: 

"Forestry lands in reservations shall be maintained as such in order 
to preserve the hydrological balance of river basins and protect wildlife 
in such areas-

^ 
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"Natural resources shall be rationally exploited so that they are 

constantly гепе-..'od- Forestry programes may be implemented only by State 

institutions, which shall guarantee the с stant renewal of forests. 

"Wardens chosen fr?" ~"
T11
—•_" --̂ '̂̂ enouc: -nn.-iof.inna shall be responsible 

for guarding and protecting forests," 

Article 12 of the Regulations prnnriog .that: 

"Land which belongs to the Sixaola Agricultural and Forestry Company and 
is situated witnin the boundaries of the indigenous reservations shall be 
expropriated in order te se- -, an s

 fores try lands', an described in article 12 
of Executive Dacrse jyC.^-G

 ;

,: 

335. The Finnish Government has r,L¿.„oú that:, 

"In order- to avoid harmful and dangerous construction in the future, 
Government sponsored environment planning comprising the whole Lapp County 
has been initiated. Work has also begun on thn evaluation of damage to 
local populations in the Lapp Ccuuty '-aû ad by tourism." 

336. According to information furnished in Jun̂ . 19S3 by thrj Government of India: 

"A new national forest policy is en the anvil. It is considered necessary 
for sustaining and promoting a tribal economy which in based on forest 
resources. A vital need spelt, out in th% policy is that of meeting the 
requirements ci rural and tribal populaba'ins for email Limber, minor forest 
produce, fuel read and grazing, it is also considered vital to preserve the 
natural heritage of the country, its vast and unequalled variety of fauna and 
flora which is also the repository of utile genetic diversity. Though these 
ideas яге bein% included for the first W-ne in the new national forest policy, 
this marks.the culmination of sustained thinking, and .some action already taken 
in the country in this regard.'• 

357. '¿h?- protection of isolated aboriginal popiij.ation¿ ana their fauna and flora 
seems to be the purpose of ths following provisions of the Aboriginal Peoples 
Ordinance of Malaysia: 

"14. (1). The Minister may, if he in satisfeid that having regard to the proper 
administration of the welfare cf th<; aborigines in any aboriginal area or 
aboriginal reserve or aboriginal inhabited place, it is desirable that any 
person or class of persons &h~jld be prohibited from entérina or remaining 
in any such area, reset73 or place, make an order to '•••at effect in the form 
prescribed in the schedule to this Ordinance," 

"(2) (a) Si-.ch order when addressed to an individual person, may be 
served on the person nt.nea there ' n "jy z. ?- lice officer or by any person 
whom the Minister may direct to serve the same. 

"(b) The order shall if practicable be served.personally on the person 
named therein by showing him the original order and oy tendering or delivering 
to him-a copy thereof signed by the Minister. 
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"(с) If service cannot conveniently be effected as aforesaid the serving 
officer shall affix a copy of the order to some conspicuous pert of the house 
or other place where the person named in the order ordinarily resides and 
thereupon the order shall be deemed to have been duly served. 

"(d) A certificate signed by the Minister that an order has been duly 
served on the person named therein shall be admissible in evidence in any 
judicial proceeding and on the production of such certificate the Court 
shall presume until the contrary is proved that such order was duly served. 

"(3) Such order, when addressed to a class of persons, shall be 
published in the Gazette. 

"(4) Any person on whom an order has been served in accordance with the 
provisions of this section who is found within any aboriginal area mentioned 
in such order or within any aboriginal reserve mentioned in such order or 
within any aboriginal inhabited place mentioned in such order and any person 
who is a member of any class of persons which has been prohibited from 
entering or remaining in any aboriginal place who is found within such area, 
reserve or place shall be liable to a fine of one thousand dollars. 

"(5) Any person found committing an offence under subjection (4) ̂s.y 
be arrested without warrant by the Commissioner or any police officer. 

"15. (1) ̂ ^Commissioner and âny^pôlicê officermay detain any person^found 
in any aboriginal area, aboriginal reserve or aboriginal inhabited place 
whose activities he has reason to believe are detrimental to the welfare of 
any aborigine or any aboriginal community and shall remove any such person 
from such area, reserve or place within seven days from the date of detaining 
him. 

"(2) The Commissioner o^ any police officer who detains or removes any 
person in accordance with the provisions of sub-Dsection (1) shall as soon as 
possible report all the circumstances in writing to the Minister." 

33^. According to a source, in Canada: 

"An example of provincial legislation possibly affecting ^the^ people and 
the land is 'Bill 50 - The Barnes Bay region Development Act', adopted by the 
Ouebec National Assembly in î uly, 1971. As stated in Aboriginal people of 
Canada and their environment: 

'(The object of this legislation is) to place the control of the entire 
exploitation and development of the territory in the hands of a newly 
constituted corporation called the Barnes Bay Development Corporation. This 
Corporation was given wide powers to develop the area and particularly has 
been vested with extensive authority to expropriate holdings in the territory. 

'however, the Corporation is obliged by legislation to see to the 
protection of the natural environment and prevent pollution in the territory. 
Moreover, the statute incorporating the Barnes Bay Development corporation is 
not supposed to affect rights of Indian communities in the territory. The 
Cree Indians and the Inuit have aruged before the Courts that this statute 
is unconstitutional.' 

^ 
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"The threat posed by hydroelectric projects includes older dams such 
as the Caribou Dam in Ontario which forced the relocation of the O^ibway peopled 
and new dams on the North Saskatchewan ^iver in Alberta which are wiping out 
the hunting grounds of the Stoney peopled and dams yet to be built on the 
Churchill and Nelson divers in Saskatchewan and Manitoba which will adviserly 
affect the Indian people of those areas, and in the north of the Great Bear 
^iver which will seriously affect the ^ope and Slavery people in the Northwest 
Territories. 

"Besides causing great social and environmental damage, these projects 
share other features as well. 

"The compensation the Indian people received, bears absolutely no 
relation to the total social, environmental, cultural and economic costs 
imposed on th^ people Py dam construction. Compare th^ unequal treatment 
the Tall Grass people received when flooded out by the Bennett Dam to the 
assistance givento the people forced to relocate by the St. Lawrence Seaway. 
The Tall Grass people received no comparable compensation or consideration." c^B 

339- According to the same source: 

"The tragedy of our people today is the needless clash between renewable 
and non-renewable resource exploitation. Mr. ̂ ean Chrétien, Minister of Indian 
Affairs and Northern Development, acknowledged this problem in a report to the 
Standing Committee of the ^ouse of Commons on Indian Affairs and Northern 
Development in March of this year with respect to the development of the North. 
The Minister stated: 

'Atthiscritical stage in the development of the North, competing and 
sometimes conflicting land use demands do inevitably arise and must be 
resolved. Confrontations have arisen in this area and will continue.to^do 
so if we donot design a pattern of consultation.' 

"The conflict continues and despite reassuring words from the Minister, 
non-renewable resource develcpmentthroughout Canada and particularly in the 
North is accelerating. This can be seen from his own report which contains 
statements such as: 

'There has been a general increase of mining activity in both 
territories.' 

'The pace of oil and gas exploration and development has increased as 
indicated by a rise in exploration expenditures from ^175 million 
in 1972 (17percent) ...' 

'A number of potential hydro power sites in both the ^ukon and the 
Northwest Territories were investigated.' 

"Native people are a minority in Canada. A minority with not only special 
rights but unique attitudes and life-styles based upon the landD 

^ B Indians: Lands and resources, a brief presented bv th^ National Indian 
brotherhood to the Man and resources Conference, November 1973, РР- 4^ 5̂  17 and 1^. 
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"This potential and alarming destruction of the traditional way of life 
of the Indians has been lightly regarded by the planners of the James Bay 
project, and has even been represented as a benefit of the project. The 
aboriginal people of the area, however, have never been consulted by the 
Province about the project and its enormous threat to an entire way of life. 

"That such a project could have such disastrous consequences is by no 
means unusual. The James Bay Project would not be the only one causing such 
wholesale disruption of Indian people and the environment. The sad litany 
of projects causing such disruption is seemingly without end. They include 
dams in the east on the Manicouagan River in Quebec which seriously altered 
the trapping economy of the Montagnais peoples, in the west on the Peace River 
which forced the relocation of the Tall Grass people in British Columbia, 
and in the south on the Saint John River in New Brunswick which virtually 
eliminated the fishing and gathering economies of the Malecite people. 

"But most important, Indian people were not consulted in any fashion on 
any aspect of these developments. This happened even though Indian people 
frequently constituted a majority of the population in the affected areas 
and still had a legal claim to the land. They would be the ones to suffer 
the disastrous environmental and social effects, while the project benefited 
city dwellers hundres of miles away." 89/ 

340. On the variety of approaches to this question it has been written.; 

"In the unsettled areas of northern Canada where the traditional pursuits of 
hunting, fishing and trapping persist, the Indian and Inuil proposals for 
claims settlement are more heavily oriented towards achieving the affirmation 
of aboriginal rights In the belief that cultural integrity and development 
can best be maintained through active participation in the control of the 
development and use of northern lands. The President of the Indian 
Brotherhood of the Northwest Territories recently explained that his people 

' „.. see a land settlement as the soaaa by which to define the native 
community of interest in the north, and not to obscure it. This is why we 
stress ... that formalization of our rights is our essential goal, rather 
than the extinguishment of those rights ... 

"... Now we seek, through a land settlement, a resource base under our own 
control, which ensures our autonomy and our participation as equals in 
those decisions which affect our lives.' 

"In contrast, in the southern, more populated areas of Canada where the 
land has become densely settled, aboriginal title claims place more emphasis 
on compensation for the extinguishment of the title, and the restitution of 
rights such as hunting and fishing, and exemption from taxation. In all of 
these areas, the native peoples view a possible settlement as a means by 
which they may develop and achieve control of their lives and communities. 

8%/ Ibid., pp. 18, 20 and 22. 
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^Claims have been presented to the federal government for past reserve 
land looses, within this category, several main types of claims are emerging. 
^ large number contest the legality or status of surrenders of reserve lands. 
These include submissions on surrenders processed without proper Indian 
consent, uncompleted sales of surrendered land, sale of lands prior to their 
being surrendered, lack of letters patent for completed sales, and forged 
Indian signatures or identifying marks on surrenders. In ^ova Scotia, a 
general claim has also been presented contesting the legality of all land 
surrenders between l8ó^ and 19^0. This is based on the argument that tne 
^i^mac Indians of that province constituted one band and that under the 
Indian ^cts of the period surrenders could only be obtained at a meeting of 
a majority of all band members of the requisite sex and age." 90B 

34iD according to the Government of the united 5tates^ 

"The trust relationship governing Indian reservation land is a protection 
against erosion of the Indian landbase to neighbouring interests. Indian 
tribal governments generally control hunting and fishing on the reservations 
they govern, and establish regulations that reflect the wishes of indigenous 
tribal members." 

342D In Brazil there is a provision in ^ct ^o. ̂ 001 merely stating^ 

"^rt. 4^. The felling of timber in the native forests considered to be 
under the regime of permanent preservation, in accordance with item g and 
paragraph 2 of article 3 of the forestry Code, is subject to the existence 
of programs or projects for developing the respective land by crop and stock 
farming, industry or reforestation." 

343D 1^ connection with the deprivation of the ^eapor ^ d Tembe Indian nations of 
their own land a publication states^ 91B 

"although the director of ^ing Ranch has been quoted as sayings ^But 
there are no Indians in the regions, the ̂ orld Council of Churches in a 
19^2 ^emo showed this to be totally untrue. 

"This is the tribal land of reaper ^rubu^ and Tembe Indian nations and 
was set aside as a reserve for them, ^ing Ranch and Oeltec was able to obtain 
some of their land as a cattle station after the Brazilian minister for the 
Interior over ruled the half-hearted objectors of ^i^I and abolished the 
Indian Reserve ^ ^ ^ 1 is the national foundation for assistance to the 
Indian D the equivalent to the department of aboriginal affairs in ^ustralia^. 

90B Indian claims in Canada^ an essay and bibliography, ^Re^earch Resource 
Centre, Indian Claims Commission 1 9 7 ^ pp. 8 and 1^. 

91B ^ing Ranch is a united states based enterprise. 
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"^ast areas are now to be cleared of their Indian inhabitants, their 
tribes broken up and replaced by cattle and giant barren bauxite pits. 

"One of the main tribes to be affected is the Tembe. This is what so^e 
Brazilian anthorpologists had to say^ 

^The Tembe live on the banks of the Gurupi River, along the border 
between Para and ^aranhao. ^or several years they were protected against 
land invasions by a title deed provided by the government of Para. 
nevertheless, in the late 19^0s, ^ ^ 1 began to negotiate with ^ingRanch, 
a united StatesDbased enterprise, for the ̂ transference of the Tembe lands. 

^In order to receive financial incentives from the government agency 
charged with the development of the ^ma^on region ^ 0 ^ , the ^ing Ranch 
needed a certificate demonstrating that no Indians occupied these lands. 
^ ^ 1 provided them with the certificate. Then the ^ing Ranch, together 
with the government, began proceedings for the voiding of Indian title, and 
the Tembe were dispossessed of their lands. 

^The invasion of the Tembe Reserve is typical of what is happening to 
Indian l2inds all along the TransD^ma^onic highway. By the end of 1973^ 
almost all of the region was occupied by agricultural enterprises, 
colonisation projects, or mining firms. Of eleven reserves created by 
government decree to receive tribes found along the highway, ̂ no^ohè has 
been concretely planned or protected against outside invasions.^ 92B 

344. furthermore, the same publication states that^ 

"In a confrontation which has pitted bows and arrows against helicopters 
and Caterpillar tractors, the ^aimiriD^troari Indians have put a halt to 
one section of Bra^il^s massive roadDbuilding program in the northwest 
Amazon region of South America. 

"The Indians^ land has been invaded by the Brazilian governments agents 
and huge work crews, using heavy machinery to tear up the trees and land. 
Since 19^3^ the Brazilian government has attempted to put a^OO kilometer 
road through ^aimiriD^troari territory in order to connect the city of ̂ anaus 
with the town of Caracaral along the ^ne^uelan border. They claim that this 
segment, B R D l ^ would provide a vital link with the highlyDpublici^ed 
TransD^ma^on highway to the south." 93^ 

92/ The Mapoon - Book three. The Cape York Aluminum Companies and the Native 
Peoples (COMALCO, RT2, KAISER, ÇRA, AtCAN, BILLITQN;'"PECHINEY, TIPPERA), p.' 58'. • 

9_3_/ Ibid., p. 66. 
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34^. In the same context an author writes the following about one of the national 
Parks^ 

"Incredible though it may seem, it is just this ^ingu Park which, against 
the will of the villas Boas brothers, but with the approval of ^NAI and of^ 
the entire government, was crossed in 197^ ̂  ^ road linking Brasilia with 
^anaus ^ a road which was originally planned to pass north of the reservation. 
It is true that the part thus cut off, inhabited by several hundred ^ayapo ̂  
Indians, has been compensated by an extension of the southern part of the park, 
but this extension is of no more interest to the indigenous population than 
to the settlers. This is an extremely disquieting development in a country 
which for 1^0 ycar^ has considered itself as the champion of "humane and 
Christian" action to serve as an example to the 1^0 Convention of 1 9 ^ 
concerning the protection and integration of aboriginals ^N0. 1 0 ^ . 

"Judging from a document recently published by the ministry of 
Transportation, ^ingu national Park will not even get off this easy, but will 
be the object of yet another road violation, linking Salvador with Cuiaba, 
BR 242 will cross the reservation at an even more critical point than BR O80^ 
it will cut off the bottom of an already seriously mutilated body, finally, 
in addition to all this the impending withdrawal of the villas Boas brothers 
and their replacement by ^NAI personnel leaves little hope as to even the 
physical su^vi^al of a population relatively isolated from civilised people, 
and thus unprepared for being integrated with them. 

"^e could extend the example of ^ingu National Park to other territories 
apparently reserved for Indians, but this example suffices to illustrate 
Brazilian natives policy at present and to indicate the difficulty, indeed 
the impossibility, of solving the problem of the final remaining indigenous 
population of this country. 

^ "^ntil very recently the constant struggle of the Parkas authorities 
for the preservation of ^the^integrity of Indian territory was successful. 
curing the first months of 1971^ however, this territory was cut through by 
highway BRDO^o. In spite of the countless protests in the press and from^ 
national and international anthropological associations, the road was built 
through.the Park. 

"So as not to mark the invasion into Indian territory too clearly, the 
limits of̂ tĥ e Park were modified, the land north of the road being 
expropriated ŝo that the Park would not be cut through hy the roadD 
^0 Está̂ dô de Sao Paulo, 1 3 ^ / 1 9 ^ and a piece of land being added to the 
south^of the Park in compensation." 94B 

94B Carmen Junqueira, The Brazilian Indigenous Problem and Policy^ The 
example of the ̂ ingu National Park, Ama^ind, I^GIA document, Copenhagen, Geneva, 
1973^^4^ 
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346. Another source stated in connection with the building of new roads through 
the ^ingu National Park^ 

"The colonisation projects that will accompany the building of new roads 
indicate that what is intended is possession of the land ... privately 
appropriated, that is expected to be government financed. They will 
specialise in agricultural and cattleDraising enterprises, and in some 
extractive industries also, since an effort will be made to interest large 
firms in the mining industry. As far as we know, there are no mineral ores 
in the ^pper ^ingu, but agriculture and cattleDraising will be carried on 
along the highways. 

"Since the Park territory is protected by law, the presence of those 
economic fronts on its periphery are a disturbing factor, probably kept 
within bounds by an intelligent local policy, as long as the Park boundaries 
are respected by the roads and the frontier settlements. The original plan 
for the ^av2intina Cachimbo highway â section of the BrasiliaD^anau^highway^ 
followed the dividing line of the ^iberdade and the Suiá^issu rivers, from 
north to south and to the east of the reservation, curving toward the west 
at the von ^artius waterDfalls, already at the northern limits of the Park. 
^owever^ there is talk of a change in that plan, which would take the highway 
from the southeast to the northeast directly across the ̂ ingu National Park 
crossing the river close to the Oiauarum Post. The consequences are 
evident^ any attempt to control interD^thnic social relations will be 
ineffective and^competition for the land could become irresistible to the 
point of driving the two sides apart. And thi^ i^ likely to occur before 
it will have b^en possible to pass on to the native population the know-how 
of social and economic interaction, which would help them to confront with 
a measure of success the process of integration into the life of the 
nation. 

^Therefore^ the new highway plan is a mistake which could ruin work 
that has ta^en many year^ to accomplish, which until nowhas been brilliant 
2î d effective and which will be destroyed if that error is not corrected D 
and corrected in good time. 

"Still to ̂ be considered is the question of tribal finances when the 
Indians begin to produce for the market. The dominant outlook in official 
circles considers indigenous production as belongingnot only to the 
producer, but to the whole Indian population of Brazil. This might be 
justified if the income were high, but in practice it means that the 
Indian only sees the result of his work in reinvestments of collective 
interest, but never in terms of his individual participation in it. This 
destroys all motive to produce, completely understandable from the point 
of view of the Indian who sees himself reduced to the condition of being 
a hired man on land that is rightly his. furthermore, we must acknowledge 
that the system allows the Indian to take no decisions concerning his own 
destiny 2ind interests. 

"Closely related to this attitude is the idea that ^NAI should function 
along directive and self-sufficient lines or, in the final analysis, that 
the Indian ought to pay for the social services he receives, whether by 
direct payment or by the exploitation of the natural resources of his 
territory. This fails to recognise that social assistance to the native 
territories and peoples is the duty and responsibility of a developing 
society, whether it wishes it or not. 

^ 0 
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"^e do not oppose that expansion, especially since it is irreversible. 
But, in realising it, one must always bear in mind the debt owed to those who 
previously occupied the land, without means of resisting the development or 
becoming integrated in it. The task of our society is to help them in that 
step, ^nd the financial burden must be ours and not that of the protected. 
It is for this reason that we feel it is not advisable to establish for the 
future a managerial system in the ^ingu^ what is needed is to anticipate the 
situations^before they arise and to organise scientifically the necessary 
stages so that one day those Indians will be able to assume the direction of ̂  
their own lives and society, something they will only learn by doing. A 
cooperative solution, effectively directed, that would^permit the Indian to 
participate in the administration of his possessions and to adapt his methods 
of production would perhaps by the ideal objective. It remains to be seen 
whether in the present structure and state of affairs, and with the prevailing 
developmental and pragmatic mentality, a lucid decision will be found that 
will lead to that objective." 9̂ B 

347. On the "Invasion of Indian Territory" by the "Transama^onica highway System" and 
by the "Agri-business Sector", the following data are given by an authors 

T^EIN^ASIONO^INOIAN TERRITORY ^ 96/ 

1. TheTransama^onica^ighway SystemD 

multinational 
Corporations 

Earth Satellite Corp. 
Litton Industries^ 
^estinghouse Corp^ 
contracts for Proj. 
RAOA^ for aeropho^ 
tometric studies, 
value u^7,000 ,000 

Caterpillar Bra^il^ 
sale of ^ 0 pieces^ of 
machinery to value 
^S^47,000,000 to 
army engineering corp 
and 7 p^i^ate cos., 
building roads in 
Amazonia 

93B ^orld Council of Churches, The situation of the Indians in South America, 
Ethnological Institute of the university of Bern, Oeneva, 19^2, p. 274. 

96B Anna Presland, loc.cit., pp. 21 and 23. ^Oata presented as taken from the 
newspaper Opiniâo of l8 April 1973^. 

^ 

Principal Roads of 
Transam. system 

Transama^onica 
highways 4^960^0 
linking the Nor̂ tĥ  
east to Peruvian 
border 

Belem^Brasilia 
highways north to 
south from the ^ 
west bank of the 
Amazon 

Indigenous 
Territory 
Invaded 

Juruna, 
Arara, 
Parakana 
Asurini 
^ararao 

Gaviao, 
Kraho 
Apinaye 
cavante 
gerente 

International 
finance and 
Tech.Assistance 

The ^orldBank^ 
^oanof ^ 4 0 0 
milliontoONER^ 
largest roadD 
building loan in 
Bank^s history 

ExportDImport Bank 
loan of 
^S^3^898,330to 
Camargo Correa, 
Bra^il^s major 
construction CO., 
for equipment 
purchase 
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Santarem-Cuiabá • • 
highway: north to 
south through 
centro-west: 
inc. BR-O80 

Northern Permiter 
Highway: 4 000 Km 
along the borders 
of Brazil with 
Guyana, Surinam, 
Venezuela, Peru, 
Columbia 

Porto Velho-
Cuiaba highway: 
principal road across 
Mato Grosso and 
Rondonia 

Xingu 
National 
Park: 
Kren-
Akrore 

Tucumaque 
Park, 
Waimiri-
Atroari, 
Yanomami. 
Atalaia •• 
Park (?) 

Aripuana 
Indian Park: 
Cinta-Larga, 
Surui 
Munxor 

USAID: donation 
of US$ 8.4 million 
for training in 
data use in Earth 
Resources 
Observation centre,. 
Sioux Falls, 
S. Dakota 

(From: Davis 1977: 
81:) 
US$ 1,000 ,t)00 from 
US Army to ВЕС for 
heavy construction 
equipment, 

USAID: loan of 
US$ 2.6 million for 
construction of 14 

permanent bridges on 
road-, 

Komatsu (Japan). 
Fiat (Italy), General 
Motor, J.I.Case, 
Clark Equipment, 
Eaton Corp., Wabco. 
Huber-Warco (USA) 
and other foreign 
companies with 
tractor equipment worth 
US$ 125 ,000,000 

THE INVASION OF INDIAN TERRITORY (HI) 9_%/ 

H I . The Agri-business Sector 

Agribusiness 

Corporation 

Jari -Forestry and 
Agri-pecuary: 
Daniel Ludwig, • 
National Bulk. '• 
Carriers 

Swift-Armour 
King Ranch: 
recant fusions 
with Deltec ' 
International 
Packers and 
Brascan 

Indiegenous 
Territory 
Invaded. 

9 villages of 
Apalai or 
Aparai 

Tembe/Urubu-
Kaapor 

Area of Agri-
project 

60,000 ha (?) 
in ranching and 
farmland, along 
Jari and Para rivers. 
(Note: this is 
incorrect: the Jari 
total area is said to 
be 1,500,000 Ha. 
(Bourne 1978:57) and 
disputed in Brazil 
to be more) 

Cattle ranch of 
72,000 Ha. in 
Paragomlnas, Para. 
arid"Maranhao 

International Finance' 
and Tech.. Assistance 

World Bank: 
US$ 60,000,000 for 
cattle ranching 

industry (1974); 
2 anterior loans for 
meat production- of 
us$ 76,000,000 
(1967-I972) 

Аз above 

9_7_/ Ibid, 
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Volkswagen of 
Brazil 

Caiapo 

Suiá-Missu ranch 
Liquigas, Italy 

Xingu Park, 
north, 
Xa vante 

22,400 Ha. in 
Ataguaia, Para 

560,000 Ha in 
cattle ranch, 
parallel to 
Suia-missu river 
Mato Grosso 

USAID: loan of 
US$ 11.9 million 
to Institute of 
Regional Development 
of Amapá(?) for 
research in agriculture 
and cattle ranching 

USAID: loan of 
US$ 32 million for 
study of rice 
production in 
Amazonia, through 
International Inst. 
of Research 

66 companies Tapirape, Municipalities 
of ranching Araquaia Park, of Barra do 
and land owned 5 Xavante Carcas and Luciara, 
in Sao Paulo: reserves Mato Grosso 
area of large 
rural properties 
of Stanley Amos 
Selling - North 
American land 
negotiator 

348. In a document of 14 July 1971 signed by more than 80 Brazilian ethnologists 
anthropologists', historians and sociologists it is stated that: 

"The radical transformation of the Amazon owing to the projects of 
development now in progress should be welcomed by the Indian agencies as an 
exceptional opportunity to integrate or to 'acculturate1 the Indian. The 
profound changes in the natural conditions of flora and fauna, the expansion 
of colonization through the pioneer superhighways in the most"distant -regions, 
and various other economic, social and cultural factors of change, all these 
events will necessarily produce a contact and a dependency which is each 
time more intimate and ineluctable between the indigenous groups and the 
national society. Meanflfille, all development projects which are currently 
being formulated for the Amazon exclude the indigenous communities or,"which 
is more serious and paradoxical, refer to the same only to suggest a policy of 
neutralization '( 'pacification') and of forced transference of entire groups 
to other areas not as close to the new centres of development. The 
marginalisation and compulsory removal of indigenous groups from the areas 
of pioneer occupation was always a constant in the history of the 
colonization of the country. In remaining faithful to this tradition as one 
of the most important elements of its practical action in the Amazon, FUNAI 
not only contradicts its specific function which is to protect the Indians 
and create conditions for their close association with the national society, 
but also deliberately destroys the bases of its policy of 'acculturation' 
by removing the Indians from permanent contact with the expanding pioneering 
nuclei. 
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"It has been said in the press that the various indigenous groups, in 
being transferred from the basins of the Tocantins, Xingu, and Taparj^s 
Rivers, will be concentrated in the Xingu Indian Park. Recently we were 
informed that the area of the Park would be enlarged to shelter these various 
groups. Apart from the consideration of the problems of adaptation and 
coexistence of these various groups concentrated in the same region, and 
the implicit negation of their essential rights of possession of their areas 
of occupation since time immemorial, there are other elements which cannot 
be avoided relating to this project. At the same time that FUNAI chooses 
the Xingu Indian Park as an area for the relocation of indigenous groups 
removed from their traditional territories, the Park itself is concretely and 
indirectly threatened as a preserve' or area of refuge by a pioneering 
superhighway (BRD808), which cuts through it diagonally. This signifies 
that the Indians are removed from their regions by the pressure of progress 
brought about by SUDAM and the Transamazon Superhighway and are transferred 
to another area which is simultaneously submitted to the same pressures. 
It is worth stressing that the defence of BR̂ 8Ĉ 8 as an instrument of 
acculturation, which is energetically supported by FUNAI, should for 
necessary consistency, be extended to the indigenous areas in existence 
today in the path of the Transamazon highway. The only possible alternative 
to this hypothesis does not do justice to FUNAI, SUDAM, SUDECOand the 
other administrative and planning agencies: it is that which embodies the 
old Brazilian axiom, with colonial roots, according to which the Indians 
are basically incapable of progress or of being useful 2ind have no 
recognized rights. 

"The signatories, in the same manner as their illustrious ancestors 
who in 1908 signed the document of the National Museum, are convinced that 
it is possible, in spite of and beyond any future and momentary interests 
or preconceptions, to inform the most responsible sectors of national 
society, in order to impose on the Indian problem a more just and humane 
solutions 9̂ 8/ 

349D 1^ ̂ .^ been written that some groups of Amerindians in Guyana are facing the 
peril of forced removal from their ancestral land^: 

"The Akawaio Indians of Guyana have lived in the forests and savannahs 
of the Upper Mazaruni B^sinnear Conan Doyle's Lost ^orld since long before 
the conquest of South America. They are skilled h^ter^ who have turned 
their hand successfully to cultivating the fragile soil of the region. In 
their trances, the shamans are said to enter the spirit world by a ladder, 
represented by a string tufted with razor grass which is inserted into a 
nostril and drawn painfully through the mouth, inch by inch. They have no 
ladder to escape the disaster which now threatens to overwhelm them. 

"The Akawaio are confronted by a spectre which haunts indigenous groups 
in the world's tropical rain forests. For countless millenia the rain
forests have been storehouses of untapped genetic wealth ... 

98/ World Council of Churches, op.cit., p. 341. 
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"In the Akawaios' case, it is to be death by drowning. The Guyanese 
Government is committed to the Upper Mazaruni as the site for a 
^100 million dam and power station, equivalent in^output to the Aswan Dam, 
to provide power for an aluminium smelter near the bauxite mines on the 
River Demerera, about l60 miles away. The dam's flood waters would inundate 
an area of approximately 1,000 square miles, covering nearly all the tribe's 
lands. One community to be spared has already been largely taken over by the 
Government as an agricultural settlement and prospective National Service 
centre. The 4,000 Akawaio have nowhere to go." 99/ 

350. Describing the Hydroelectric Power Project in the basin of the Upper Mazaruni 

river, the following has been written: 

"Sometime during 1975, the Government took the momentous decision to 

begin implementation of a Hydro-electric Power Project in the basin of the 

Upper Mazaruni River. 

"Its estimated cost is around ^1,000M(G) and when completed sometime 
in 1982, it will produce l,000megawatts of electrical power or about 
10 times the power that is presently generated in Guyana. 

^ "It is significant that the lion's share of this expenditure on 
preparatory works is being borne by the Government though it is expected 
that later, as is usual in such cases, international financing of some parts 
of the Project will be obtained. 

"Since July 1975^ aSwedishConsultingEngineeringFirmSWECO, А.В., 
has been responsible for carrying out the final engineering studies for the 
Project. Previous studies of the Upper Mazaruni had been carried out by 
the Yugoslav firm Energo-Project. 

"In additions the Montreal Engineering Company has also carried out a 

study of a number of sites for the production of hydro-electricity. 

"Sites investigated by the Montreal Engineering Company include the 
Amalia Falls in the Mazaruni River and the Kaiteur Falls. These are 
considered by the Government of Guyana to be less profitable (in terms of 
cost - time - output) than the present Upper Mazaruni Site." 100/ 

99/ The Guardian Extra, London, Friday, 21March 1975, o. 1^. 

100/ "Upper Mazaruni Hydro Power Project", Hydro Progress, a monthly Bulletin 

of the Upper Mazaruni Development Authority, Georgetown, Guyana, No. 1, March 1976, 

pp. 1 and 3D 
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351. According to tne same official publication, some of the main indigenous groups 
affected by this project have been identified as follows: 

"With the construction of the Upper Mazaruni Hydro-electric Works, a 
number of indigenous inhabitants in the area will be affected. They can be 
divided into two main groups consisting of the Amerindians and the 
Pork-knockers along with ̂ scattering of settlers from Guyana^s coastal belt 
and from islands in the Caribbean. 

"There are about 4,500 Amerindians living at ̂ amarang, Waramadong, 
Jawalla, Pipillippai, Kako, Imoaimadai, Chinowieng and Kaikan. These are 
mainly members of th^ Akawaio tribe among whom ar^ ^ few Caribs and ^rawaks. 
Another tribe, the Arecunas live at Paruima. However, not all of them will 
be affected since some of the villages will bo out of reach of the Project's 
reservoir waters. 

"Among the second group - the settlers are 1,200 Pork-knockers a hardy 
and largely nomadic breed of people based mainly at Kurupung and Imbaimadai 
when not in the backdam. The additional 300 islander settlers work as farmers, 
small businessmen and Government employees. 

"The Hydro-electric Project will have an effect on the life-styles of 
all of these people. For many of them it means new wealth, social status 
and security and a change of career. For others it will be undoubtedly a 

^^painfül^emotiohal^experience^sihce it wiH^be^neccssary^for^them^to break 
their ties with the land on which their settlements now stand. Fortunately, 
only a few will be affected in this way." 101/ 

352. It has been written: 

"... many square miles of land will be flooded, creating a vast 
artificial lake beneath which Kamarang, Jawalla and a number of villages^and 
settlements will be completely and permanently submerged ... 

"Unhappily, the scheme will create much hardship for the Amerindians 
who have inhabited this area from time immemorial and necessitate the 
uprooting and removal of hundreds of people from their homes and holdings. 
For this reason serious doubts about the morality of this undertaking have 
been expressed in many quarters and it is admitted that it can be justified 
only on the grounds that it will be of real advantage to the Nation as a 
whole, and hopefully will ultimately bring material benefits to future 
generations of the displaced Amerindian people themselves." 102/ 

101/ "Challenge of Resettlement", Hydro Progress, a monthly Bulletin of the 
Upper Mazaruni Development Authority, Georgetown, Guyana, No. 1, March 1976, p. 6. 

102/ The Archbishop^s Letter, Austin House, Georgetown^Guyana, South America 
25 February 1976: Information furnished on 3 September 1976 by the Anti-Slavery 
Society. 
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353D Another source contains the information that: 

"The Akawaio Indians are now being plundered for timber and minerals 
with the encouragement of industrialized nations hungry for resources and high 
investment returns. The forest dwellers who stand in the path of the 

. bulldozers and chainsaw gangs are under orders to make way for progress, and 
integrate with societies deeply divided by race and religion. The record of 
the Americas shows that 'integration' invariably spells extinction or 
cultural death." 103/ 

354. Commenting on the different reports that have been issued on the project, it 
has been written: 

"The plan to submerge 1,000 square miles of Akawaio land by damming the 
^Mazaruni River, revealed in the Guardian Extra last year, has been viewed by 
overseas observers with some scepticisms It was felt that'Guyana, a country 
the size of Britain with a population of fewer than 1 million, had little-
need for such a lavish scheme which will flood nearly one-eightieth of the 
country's land mass to provide cheap power far in excess of the country's 
requirements. ^ 

"The original scheme was submitted by Energoprojekt, the Yugoslav state 
construction company. Early last year, the Guyanese Government called in 
Sweco, a Swedish firm of consulting engineers which had worked with 
Energoprojekt on the Kafue hydro-electric project in ^ambiaB The two. schemes 
have almost identical features in that they both make use of a large river 
bend to obtain the necessary head of water. 

"The Swedish firm immediately pointed out the impracticality of some 
of the Yugoslav proposals. The initial size of the reservoir was so vast 
that the cost of clearing the forest in the first stage would almost equal 
the entire expense of the hydro-electric installation. Anticipating that 
neither the funds nor the time would be available for this clearance work, 
Sweco said the lake would turn into â veritable marshland with dead forest 
surfacing above the water level over some 85 per cent of the lake at high 
water and over practically the entire area at low water'. 

"Sweco then put forward a modified plan for raising the water level in 
three stages. The first stage would be in operation by 1982, the second 
in 1992, and the third was unspecified. This would allow for the gradual 
exploitation of the forest and a measured rise in power output more suitable 
to the nation's requirement." I04/ 

355D Some of the basic views of the affected indigenous groups have been reported 
upon as follows: 

"An appeal by the Akawaio tribe against the flooding of their homeland 
in the remote Upper Mazaruni area of Guyana^ where the government of Forces 
Burnhan is expected shortly to announce detailed plans for a huge ^500 million 

103/ The Guardian Extra, London, 21 March 19^5. 

IO4/ TheGuardian, 3 July 1976. 
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hydro-electric project, has recently been passed to the Guardian. Tape-recorded 
by a visitor to the area, it is a moving statement of desoairwhich echoes the 
former plight of ^orth American Indian tribes facing similar encroachments on 
their land. 

"When British Guiana became independent 10 years ago, the Akawaio were 
promised a legal title to their land. Referring to this, the Akawaio spokesman 
sa^s: ^After having rejoiced because^they told us. 'Be contented, live and 
stay in this, your land',we are now sad and u^ahppy, and we turn to this side 
and to th^t for we do not wish that this our land should be flooded. ... Our 
former head, that former government that went away and ended, would have 
explained all these things properly and would have put them right.^"105/ 

356. The appeal continues: 

"We do not wish the water to be stopped up, we do not want the dam to be 
made for with it theexcrementsand urine will go to our gardens to our crops 
of manioc, of sugar cane and potatoes ... We do not want anyone now to gô  
to our gardens in the same way as they go into the bush: and how much worse 
will it be when all go to the gardens because the water will have no outlet. 
All of us who live in the Cotinga are thinking this and are distressed. 

the KuKui, the Membaro, the Kamarâng and the Paruima: and anxious-stricken 
we ask: what are we going to do? And we do not hear anyone who can explain 
how it is going to be good, this damming of the river in order to put in a 
turbine for generating electric light. 

"Here we are growing sad and thinking: where shall we go? Shall we go 
to the lands of other people to molest them or anger them as when others come 
to us and the land is insufficient. They love their lands^ we ourselves, we 
love this land in which we live ... We have heard it said - previously they 
spoke to us thus: stay peacefully in your land, work your gardens^ with the 
fruits of the gardens you can feed yourselves and also sell some to get a 
little money. And now? 

"1.. can we, who are not mountain-top birds like Amuchima, ascend the 
mountains to make gardens? There some birds can live, bu^ not the Indians. 
And also the birds of the savanna, when they are flooded out with water they 
become sad because they do not know how to live in the forest." 106/ 

105/ Before the Flood, loc.cit., p. 2. 

106/ Ibid., and information furnished on 3 September 1976 by the Anti-Slavery 
Society. 
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357D ^ ^ project was specifically mentioned among other "non-approved development 
cases" that were rejected by the International NGO Conference on Discrimination 
against Indigenous Populations in the Americas (1977)D 1^ the report of the 
Economic Commission of this Conference it was stated that: 

"To accommodate tne increasing demand for materials and resources and 
the inherent profit quest, the multinational corporations have accelerated 
development and exploitation of native peoples and resources ... 

"The development and exploitation of these reserves is being initiated 
and accelerated at an alarming rate 

'.^. Plans are now implemented without native consultation and input 
on the lands surrounding native areas and in the areas themselves. Specific 
cases of unapproved development include ... 

... the Hydro-electric Project in Guyana which would flood the whole 
of the Akawaio territory." 107/ 

358. Hydro Progress, a monthly bulletin of the Upper Mazaruni Development Authority, 
which publishes the views of the Government of Guyana, contains the following 
information: 

"... the Hydro-electric project for which ^the^ Minister ^of Energy and 
Natural Resources^ is responsible is administered by the Upper Mazaruni 
Development Authority and involves not only the construction of the 
installations but also the resettlement of the Amerindians and other settlers 
from the area to be flooded and the development of the lands alongside the 
access road ... 

"The resettlement of the Amerindians and other settlers involves the 
Ministry of Energy and Natural Resources, the Ministry of Health, Ministry of 
Agriculture, Ministry of Co-operatives and National Mobilisation, the 
Ministry of Works and Housing, the Guyana Council of Churches and the Guyana 
Water Authority. 

107/ Report of the International NGO Conference on Discrimination against 
Indigenous Populations in the Americas - 1977, 20-23 September 1977, Palais des 
Nations, Geneva. Report of the Economic Commission, "I. Multinational 
Corporations", p.7. ^he same report contains the following statements on the 
utilization of non-renewable resources and some of its consequences for indigenous 
populations in different areas of the Americas: 

"Effects of development are the utilization and selling of non-renewable 
resources, especially water. Water is used as a primary energy source in 
transportation of energy resources, and in industrial development . . 

"Where water continues to be used by corporations as a component of 
agri-business, native populations are threatened by more immediate exploitation, 
Agri-business is dependent on an inexpensive, readily available labor supply, 
which is found ^n the rural native populations ..." (p.7). 
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"Both the Ministry of Agriculture and the Ministry of Energy and Natural 
Resources together with the Ministry of Health and Ministry of Works and 
Housing (surveys) are further co-operating on th^ necessary ecological 
investigations relevant to the Project. 

"The Ministry of Information and Culture is giving assistance in relation 
to publicity." 108/ 

^A representative of the indigenous Alleluja religion of the Akawaio 
tribe is to be nominated shortly to sit on the Committee after the necessary 
consultations with the Allelujah group, have been completed. 

"The Committee, which will have powers to co-opt additional members, is 
to submit monthly reports to the Cde. Minister of Energy and Natural^^ 
Resources." 109/ 

359D 1^ ^1^ inaugural address to the first meeting of the Resettlement Committee on 
30 January 1976, the Minister of Energy and Natural Resources stated: 

"..D that presently in the remoteMazaruni region people still live in 
primitive conditions ... it is Governments belief that in the national 
interest it is better for the people themselves as well as the entire Guyanese 
population that arrangements be made for their orderly removal to another 
place so that they too can share in the benefit of the upsurge in economic 

a activity which would attend the establishment of a Hydro-electric Station." 110/ 

360. On the benefits of having a Resettlement Committee it has been written: 

"The establishment of a Resettlement Committee is ^ move which is meant to 
ensure that there is in fact as much benefit as possible to the Amerindians 
and others who will be affected ... 

"Since this Committee also includes members from the Amerindian tribes 
in the areas, it exposes them to a wide cross section of opinions, help and 
advice to which they have p^rhap^ n^v^r before been introduced. In addition, 
because of the composition of the Committee, every aspect of Resettlement 
including means of developing further the moral, cultural and traditional 
patterns of Amerindian life are discussed." Ill/ 

361. The Special Rapporteur requested but did not receive information on the 
decisions and activities of the Resettlement Committee, as well as on the present 
representation of the Amerindian groups concerned, with an indication of their 
rights as committee members and of the numerical importance of their votes within 

108/ Hydro Progress, No. 1, March 1978, pp. 3 and 10. 

109/ Ibid., pp. 2 a n d 3 . 

110/ Ibi^., p. 2D 

111/ Ibid., p. 11. 
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the total membership of the Committee. The Special Rapporteur also requested but^ 
did not receive information on topograohy, flora and fauna of the resettlement lands, 
whether or not it resembles the traditional habitat of the groups concerned closely, 
information on th^ location of theae lands vis-à-vis the project (whether close or 
far from it^, ̂ ork opportunities that may have been created by the project for 
members of those communities, as well as the conditions of that employment. 

362. The terms of reference of an Upper Mazaruni Hydro-electric Resettlement 
Committee and its composition have been described ^s follows: 

"(1) The identification of settlements and areas to be flooded both in the 
Upper Mazaruni and in the Kurupung River areas. 

"(2) The identification of the areas for resettlement of those Amerindians 
as well as others who would be affected. 

"(3) Consideration of whether in the new Amerindian settlements, the existing 
pattern of small and separate villages, and settlements based largely on 
tribal, and/or religious consideration should be maintained or whether 
some degree of amalgamation is feasible. 

"(4) Consideration of the question of compensation, or recompense. 

D'(5) The examination of the question of the standard and type of physical 
planning, lay out, buildings and other facilities. 

"(6) The formulation of proposals for the smooth, orderly and timely transition 
from the old settlements to the new, including the nature and scope of 
development in the old and new settlements respectively during the 
transition period. 

"(7) The formulation of information and communication programmes designed to 
explain the rationale and the main features of the Hydro Power Project 
to the Amerindians and others who would be most affected. 

"(8) Generally, to make recommendations with respect to the foregoing. 

"The Committee consists of:-

"(1) The Manager, U.M.D.A. (Chairman). 

"(2) The Asst. Manager (Resource Development) U.M.D.A. 

"(3) The P.S. Ministryof Regional Development. 

"(^) The Chief Interior Development Officer. 

"(5) The Regional Development Officer (Mazaruni/Potaro). 

"(6) Representative of the Guyana Council of Churches. 

"(7) Representative of the Seventh Day Adventist Church in Guyana. 

"(8) Representative of the Pilgrim Holiness Church in Guyana. 
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" (9) Two representatives (of the Amerindian Communities) of the Upper Mazaruni 
Subregional Council. 

"(10) 

"(11) 

"(12) 

"(13) 

"(14) 

"(15) 

Cde. 

Cde. 

Cde. 

Cde. 

Cde. 

Cde. 

P. Peters (of Imbaimadai). 

L.R. Ferguson (of Kurunpung) 

Dr. L.P. Cummings (U.G.) 

Dr. L. Phillips (G.N.S.) 

Dr. Leslie Mootoo. 

Dennis Williams. 

363. One publication contains the following information on an alternative to the 
Upper Mazaruni Hydro Power Project: 

"The choice of the Upper Mazaruni site assumes new proportions in view of 
the fact that it lies in the heart of disputed territory, and is the subject 
of a moratorium signed by Guyana, Venezuela and Britain in 1970. The protocol 
stipulates that the boundary dispute can be solved only by mutual co-operation, 
and that neither Guyana nor Venezuelamay take unilateral action to strengthen 
or assert its claims in the zone. 

"Since the Upper Mazaruni scheme would be in breach of the treaty, it is 
difficult to resist the conclusion that the Government is determined to press 
ahead and consolidate its hold over the area with massive infusions of men and 
machines before the agreement expires in 1982. 

"Organizations concerned with the fate of the Akawaio feel that Britain, 
as a signatory to the treaty and former ruler, should ta^e steps to remind the 
Guyanese of their obligations. 

"Perhaps for this reason, the World Bank has so far steered clear of the 
Upper Mazaruni scheme, and it is doubtful whether it or the United Nations 
wishes to provide finance for the operation. However, a Canadian firm has 
carried out a feasibility study of another promising site on behalf^of the 
United Nations and funded by the World Bank. This study, completed in 19^9, 
was of the Tiboku area of the lower Mazaruni. It concluded that it was 
technically and economically feasible to site a dam and power station at Tiboku 
to meet the anticipated growth of Guyana in 1975-83, together witha 
superimposed metallurgical load of 130 MW. The cost was estimated at 
^47.5^iHlon. 

"The Tiboku scheme would not seriously displace Amerindians, would do 
less damage ecologically and would cost less than half the Upper Mazaruni 
scheme (now estimated at 2̂130 million). Other feasibility studies have been 
made at Tiger Hill, sited on the Demerera River conveniently close to the 
bauxite mines, the Berbère River, the Cuyuni River and the Essequibo River 
at Monkey Jump. However, the suspicion is growing that the Government is 
privately committed to the Upper Mazaruni dam, and is merely going through 
the formalities of conducting other feasibility studies to give democratic 
gloss to a fait accompli. The attempted eviction of the Akawaio substantiates 
this theory." 112/ 

112/ The Guardian Extra, 21 March 1975? 
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364. Th^ Special Rapporteur requested but did not receive information on all efforts 
that may have been mÂ de to ascertain in an authentic and accurate manner the 
^.ttit^des, desires and preferences of the indigenous groups concerned regarding 
the evolving characteristics of the project and its alternatives, expressed under 
conditions reasonably free from any constraints, intimidation or pressure. He 
stated that he would particularly appreciate information on aspects of the 
establishment of the project itself^ its modalities^ implications for the groups 
concerned^ the resettlement areas for groups to be transferred elsewhere and the 
suitability of those lands in the groups' estimation, as well as the work 
possibilities the project may bring to them. 

365. In resolution 77-06 concerning environment policy, the Inuit Circumpolar 
Conference has stated the following: 

"WHEREAS, the regions of the Inuit homeland are made up of numerous 
fragile ecosystems and environments^ and 

^ ^ "WHEREAS^, the nations within the circumpolar region presently lack 
adequate environmental policies and legislation to protect these regions^ ̂  
^nd 

"WHEREAS, th^ Inuit have not been permitted full participation in the 
various decision-making processes, both in the private and public sectors, 
affecting these regions^ 

"NOW, THEREFORE, BEITRESOLVED that each nationin which, thelnuit lives 
is vigorously urged to adopt by convention a common set of rules with respect 
to offshore and onshore Arctic resource development, and that the Inuit 
community has a right to participate in this rule-making. 

"BE ITFURTHER RESOLVED that therules for Arctic resourcedevelopment 
will specifically provide for an Inuit-controlled technology assessment 
programs and 

"BEIT FURTHER RESOLVED that therulesof Arcticresourcedevelopment 
will specifically provide for the determination of safe technology^ an Arctic 
population policy^ locally-controlled wildlife management and Arctic 

^ ^ military-use policy^ conservation of traditional use values^ access to 
government information concerning the Inuit homelands the development of an 
international Arctic coastal zone management program and a co-operative 
environmental impact assessment protocol detailing participation of the 
Inuit.^ 

366. In resolution 77^il concerning peaceful and safe uses of the Arctic Circumpolar 
^one the Inuit Conference stated that: 

"WHEREAS, we Inupiat recognize that it is in the best interests of all 
circumpolar people that the Arctic shall forever be used for peaceful and 
environmentally safe purposes^ and 

"WHEREAS, we Inupiat are equally interested in the continuation of our 
norland free of human conflict and discords and 
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"WHEREAS, we Inupiat acknowledge the emphatic contributions to scientific 
knowledge resulting from a co-operative spirit in scientific investigations of 
the Arctics 

"NOW, THEREFORE, BEIT RESOLVED THAT: 

"1. The Arctic shall be used for peaceful and environmentally safe 
purposes only^ 

"2. There shall be prohibited any measure of a military nature such as 
the establishment of military bases and fortifications, the carrying out of 
military manoeuvres and the testing of any type of weapon and/or the 
disposition of any type of chemical, biological or nuclear wasted 

"3D A moratorium be called on implacement of nuclear weapons^ and 

"4D All steps be taken to Píemete the objectives in the above mentioned." 

367. The Inuit Circumpolar Conference in its resolution 77D15 ^ ^ called upon the 
International Whaling Commission to defend Inuit rights to hunt the whale: 

"WHEREAS, the Inuit have hunted the Whale for thousands of years, and the 
relationship between the Inuit and the Whale has become a necessary part of 
the Arctic ecological systems and 

"WHEREAS, there are those who do not understand the relationship between 
the Inuit and the whale, and are working to stop l^i^ whaling as a means of 
preserving whale species being destroyed by commercial whaling; and 

"WHEREAS, Inuit whaling is subsistence whaling and not commercial 
whalings and 

"WHEREAS, whaling is a necessary part of Inuit cultural identity and 
social organization, and is in no way similar to commercial whalings 

"NOW, THEREFORE, BEITRESOLVED that the delegatesassembled at the 
first Inuit Circumpolar Conference call upon the United States and Canadian 
delegates to attend the forthcomingmeeting of the International Whaling 
Commission in Australia to defend the Inuits' aboriginal right to hunt the 
whale in the Arctic." 

368. The Inuit Circumpolar Conference also adopted resolution 77^1^, urging the wise 
and full use of subsistence resources: 

"WHEREAS, subsistence hunting is the foundation of Inuit survival in the 
Arctic and constitutes an important aboriginal right of the Inuit; and 

"WHEREAS, game stocks upon which the Inuit depend for their physical and 
cultural survival are limited, and are under heavy pressure wherever Arctic 
natural resources are being developed; and 
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"WHEREAS,these pressures will result in attempts to limit or eliminate 
subsistence hunting in the Arctic unless special care is taken^ and 

"WHEREAS, it is traditional behaviour for game biologists and others to 
justify hunting limitations by pointing to wasteful hunting practices through 
modern hunting.equipment and transportations and 

"WHEREAS, stories of waste of game and other poor hunting practices make 
the political defense of subsistence more difficult by reducing public 
confidence in the ability of the Inuit. to manage fish and garner 

"NOW, THEREFORE, BE IT RESOLVED that the delegates assembled at the first 
Inuit Circumpolar Conference call upon all Inuit to behave as hunters and in 
no way^that will create scandal and endanger our subsistence hunting rights, 
and to.conserve our game as ^ would conserve our homeland, and protect the 
future generations of our people." ^ ̂  
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F. Attribution of Land 

369. Separate attention will be given to the two aspects of this question that 
are relevant for indigenous populations. 

1. Due consideration for the satisfaction of the needs of the 
indigenous populations with respect to land and the means 
to exploit it successfully 

370. There is considerable information on agrarian reform schemes in several 
countries. This study is, however, only interested in ascertaining in what 
manner, if any, these schemes and programmes could benefit the indigenous 
populations of these countries, and not in entering.into a detailed description of 
plans, schemes and programmes that, in practical terms, may bear little relevance 
for indigenous communities. Unfortunately, most of the information available 
in these respects did not show clearly how such schemes were applied for the 
benefit of indigenous populations. The data concerning certain countries did, 
however, contain some information directly relevant for the purposes of the 
present study and will be presented in a succinct manner. 

371D It must be pointed out, though, that not infrequently, far from benefiting 
the indigenous populations, the schemes are carried out at the expense of land 
which has traditionally been considered indigenous land by communities and peoples 
whose ancestors have occupied it - physically and economically - for many 
centuries and even for millenia. Many of the indigenous ancestral lands are 
considered as res nullius for agrarian reform purposes or as "fiscal land", 
as they have never been registered in the name of their possessors and usufruct 
holders in the public registry of real estate and are, according to the criteria 
on which those programmes are based, "unoccupied" or "not occupied". 

372. This has happened in the past in connection with the nomadic or semi-
nomadic populations of a hunter-gatherer economy who occupy a vast area of land 
on which they and their ancestors have migrated seasonally for hundreds or 
thousands of years. As the official criteria for occupation include sedentarism 
and a considerable amount of agricultural labour on the land, the land is classed 
as "attributable" in agrarian reform schemes. This lack of recognition of 
millenary physical and economic occupation has led to the attribution of 
indigenous ancestral land to others, who presumably fulfil the criteria ruling 
these aspects, depriving indigenous communities of land rather than attributing 
or giving land to them. As has been pointed out, the criteria for valid 
occupation often call for intensive use of land and its integration in a market 
economy organization of land development with high productivity. Thus those 
groups that practise subsistence economy are not considered as really occupying 
their land even if they are sedentary and devoted to agricultural activities. 

373D Another problem that has arisen in this connection is that of attempts at 
the overnight conversion of populations which have been traditionally, and are 
today pastoralists or hunter-gatherers, of a nomadic or semi-nomadic life-style, 
to sedentary agriculturalist communities. This has been attempted in many 
areas and at different periods. Under these measures, indigenous communities 
have been assigned land for agriculture and brought to a site selected with 
little participation by the community concerned in order to make them abandon 
their "primitive" ways and adopt methods more susceptible of "civilized 
settlement" and "integration" into the national society through their 
incorporation into the market economy at the bottom of the ladder. 
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374. It is always questionable whether the communities affected have really 
been consulted and taken part in a decision. It is also generally questionable 
whether this "conversion" is necessary or even desirable within a broader 
perspective. It is hopeless to try to attain such.radical changes in life
style in a short period of time and without the free and informed will of those 
concerned. Should such changes indeed be required or desirable.in the long 
run, all factors considered and with the interests of the indigenous communities 
concerned clearly in mind as a main consideration, this cannot possibly be 
attained in a short time. 

375D Appropriate and efficient agrarian reform programmes must take into account 
the existing occupation of land by indigenous populations on the basis of criteria 
that indicate the real situation before land is classed in any way as alienable 
by agrarian reforms. The needs of the indigenous communities for additional 
land must be realistically and fairly assessed and taken into account in those 
plans. 

376. If it is found necessary to move some communities from their ancestral 
lands to other areas (and any such decision must in any case be abundantly well 
founded and confirmed after careful consideration), the newareas must be freely 
chosen by the communities affected, from among areas with identical or very 
similar fauna, flora and topographical features to the ancestral land that they 
will be forced to abandon, whenever the reason for abandonment, is not an-unavoidable 
natural disaster (e.g. destruction by earthquake) permanent arrangements have 
to be made to compensate the indigenous communities for the.disruption of their 
normal life-style ahd to help them t̂o return to their ancestral land once-the 
circumstances forcing their resettlement have passed. ̂  These communities should 
be granted at least the same facilities and services they enjoyed before removal 
from lands. 

377D ^hc information available on these aspects shows that several types of 
situation exist in the countries covered by the study. Sometimes, even within 
given countries, situations may vary from region to region. 

378. The information on this subject may be classified as follows: countries 
on which there is no informations countries.where little attention has^been 
paid to the needs in questions and countries where such attention exists 
primarily in legal texts, but rarely in fact. 

379D There is no specific information on a number of countries. 113/ 

380. It should be noted that, in countries where these matters have received very 
little attention, only information of a general nature is available. 

381. Following the adoption of the Agrarian Reform Act in Bolivia, a serious 
indictment was made of the development of indigenous communities: "A second 
major objective, development of the indigenous comunidades, autonomous 
traditional communities, has received almost no attention". 114/ 

^ 3 / Argentina, Australia, Bangladesh, Burma, Costa Rica, Denmark (Greenland), 
Ecuador, El Salvador, Finland, France (Guiana), Guatemala, Guyana, Honduras, 
Indonesia, Japan, Pakistan, Panama, Peru, Philippines, Sri Lanka, Suriname and 
Venezuela. 

114/ Dwight B. Heath and others, Land Reform and Social Revolution in 
Bolivia, Foreign Area Studies, The American University, Washington, D.C. p. 375. 
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382. With regard to the countries where legislation has been adopted on this 
subject, but has frequently not been implemented in practical terms, it should 
be noted that the available information varies and includes legal provisions and 
different types of information from governmental and non-governmental sources 
on their practical application. 

383. In Brazil article 2 (v) of Act No. 6001 guarantees the Indians the right 
to remain in their habitat permanently if they so wish, and to be provided with 
resources for their development and progress. 

384. In connection with the establishment of reserves for the Yanomami (Yanoama) 
it has been written: 

"In an immense area in the northeast of the State of Amazonas and the 
west of the Territory of Roraima, their lands have been invaded by the 
Northern Perimeter Highway BR-210, INCRA colonization, cattle ranching 
and mineralprospectors and mining companies. 

"The Yanomami (also referred to as Yanomami, Yano^^a or Waiká^for 
the group as a whole, Sanuma, Ninam, Yanomam in terms of sub-linguistic 
groups, and Guaharibo, Xirixana, Xiriana by Brazilians locally) have, in 
a few years of intensified contact, suffered casualties similar to those 
suffered by the Parakana: disintegration of thegroup and cultural collapse, 
decim^tion^thr^ough disease, begging and prostitution have^all been results 
of contact with roadworkers during the construction of th^ BR-210^ the 
presence of prospectors, and the slow encroachment of settlers. 

"The Yanomami number about 20,000 in Venezuela and Brazil, and, with 
a population of eight and a half thousand, are the most numerous group in 
Brazil Estill to have remained largely isolated and thus retained a high 
degree of cultural andphysical integrity. They are widely scattered over 
an area of some 6 million hectares in Amazonas and Roraima and are at 
present seriously threatened by the three principal offensives of^Brazilian 
development - the roads, the exploitation of mineral wealth, and the 
development of agribusiness. 

"While contact with Yanomami Indians goes back to the last century, 
it is only since the 1940s and 1950s that permanent contact was initiated 
with certain groups with the establishment of missions, both Catholic and 
Protestant (North American) in nine separate areas in Amazonas and 
Roraima. Since this time, various infectious diseases of "white" origin 
most notably tuberculosis and onchocerciasis have appeared and spread 
widely amongst the Yanomami, one of whose characteristics is perambulation 
over large areas and frequent inter-group visiting. 

"In the^late 1950s, the Xirixana of the Mucaja^sought contact with 
settlers on the river shortly before a mission station was established amongst 
them, and have maintained this contact ever since. The smaller Waiká groups 
further downriver^ on the Mucajais affluent, the Apiaû , had long suffered 
the abuses of pelt hunters, loggers and settlers, and finally with the 
advent^of INCRA colonists fled this year to join the Xirixana, bringing 
with them however the ТВ with which they are badly affected, and which had 
in fact already spread from them to the Xirixana in the early 1970s, 
where it still, in spite of missionary health care, accounts for deaths 
in the tribe. 
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^White farmers from downriver frequently come up to the Muca^ai to 
recruit Indians for labour: at first only the men went, but recently 
women and families have been ^oin^ down. Th^y stay for several weeks, 
returningangry at the poor pay they have received, infected with colds 
and 'flu, covered with ragged clothing. The missionaries told me that 
after every trip the whole tribe has to be treated for VD. 

"Although no official information is available, the Xirixana have 
reported that in September 1978 a party of INCRA topographers, who began 
marking out land on the river bank between some of the malocas, cutting 
tractor-wide swaths through the forests two years ago and then stopped, came 
up the river again, setting cement markers along th^ bank all the way up 
beyond the last Xirixama maloca. A young military cad^t who accompanied 
the INCRA team said that tney had marked out lots of up to 5,000 ha. as 
far up as just below the area of Surucucu. This flagrant invasion of the 
Indians' territory has yet to oe investigated. 

"In 1969 and 1970 influenza and dysentery and subsequently ТВ in 
waves of epidemics decimated Yanomami in the region of the Maiá river 
in Amazonas, and at lea^t 100 are known to have died at that time. In 
June 1978, according to reports from CIMI, th^ Prelacy of the Rio Negro 
and the FUNAI agent Mario Craveiro, almost another 100 died in the same 
region, victims of malaria and ТВ. Missionaries now fear that partial 
treatment of ТВ victims may be creating drug-resistant bacillae, and that 
owing to the network of contacts amongst Yanomami groups, the disease may 
reach drastic and lethal proportions, which only a huge and well-organized 
health programme could even hope to control. 

"Onchocerciasis (African River Blindness) has also been spreading 
through the Yanomami from Venezuela: its Brazilian focus as in the region 
of Totootobi and Surucucu, where 100 infection has been found, but as the 
blackfly vector is found all over Yanomami territory, and a few cases 
have already been identified in the Mucaja^ and the Catrimani regions, the 
potential for further spreading is very high. 

"In late 1974 the construction of the BR-210 began to be halted due 
to unfeasibly nigh costs (Cr ^1,000,000 per km) in 197^D During this 
period infectious diseases brought in by the construction teams, principally 
'flu and its complications and measles, killed approximately 30 Yanomami. 
In 1977 ^ further outbreak of measles which sproad to isolated groups 
killed another 68 Indians - 40 per cent of each of the three groups worst 
hit. Skin diseases transmitted by infected secondhand clothing given to 
the Indians, venereal disease and alcohol have taken their terrible toll 
of several groups in this region of the upper Catrimani, crossed by the road 
only 3 ̂  from one of the Yanomami villages, and the Catrimani mission. 
Two FUNAI posts supposedly protect the area (it was to this region that 
Amancio was s^nt after the Wamuri-Atroasi scandal, and accusations of his 
running a punishment camp on the BR-210 led to his removal from the area), 
and the post at Km 211 has re-housed the Opikteri, one group which 
succumbed to begging and prostitution at the roadside, abandoning their 
village: now they work for FUNAI on the post. 

"The road is expected to be recommenced in 1979. 
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"The region of Surucucu in Roraima, with one of thelargest concentrations 
of Yanomami, numbering some 2,000 Indians, is being threatened by a road 
linking it with the Catrimani. INCRAcolonizationand the discovery of 
large mineral deposits, particularly uranium. By 1974 15^ technicians from 
the CRRM (Government mineral research со.). Projeto RADAM (Radam Amazonia) 
and Nucleobras (the Government nuclear energy со.) were working in 
Surucucu. Between 1974 .̂nd 1976 when all prospectors were expelled from 
the area after constant conflicts and the deaths of two prospectors and one 
Indian, there were up to 500 men living in camps, prospecting for gold, 
cassiterite and manganese. There is now a FUNAI post in Surucucu, the 
missionaries having moved out, and the real mining invasion is, of course, 
yet to begin. 

"Since 1968, projects have been sent to FUNAI by missionaries and 
anthropologists for the demarcation of the Yanomami^s land in the form of 
a Park, and in 1974 the "Projeto Yahoama" designed by two anthropologists 
from the University of Brasilia to provide social and health control of 
Indian/Whito relations along the road construction front was approved by 
FUNAI. A political move against foreign anthropologists caused the project 
to be dropped in 197^ before it got under way, and this year FUNAI 
announced Bthe delimitation of 21 small separate areas for local Yanomami 
groups in Amazonas and Roraima. 

"A counter proposal to this measure is to be presented by a group 
connected with the^Catrimani mission to the Brazilian^Cong^ess^and to 
FUNAI, as it is universally recognized that FUNAI's proposal would be fatal 
to the Yanomami, who have already proven fragile in contacts with white 
society, in that they would find themselves oh tiny islands^in a sea of 
representatives of a powerful and aggressive society who, basically, are 
only after all the land and the wealth they can grab. To these four case 
histories could be add^d dozens of others, many of them far more gruesome 
and dramatic, where contact.has been more ruthless and more violent: 
some of these will be referred to briefly below. But the process, the 
international and internal^colonialist reconquest of Brazil, has the same 
effect onall Indian groups. Of the 155 tribalgroups listed by CIMI 
in their latest survey of August 1978, hardly a single group, whether their 
territory is officially demarcated or not, is free from the interference of 
large economic groups, individual settlers or the income-generating 
departments of FUNAIitself." 115/ 

385. A journalist writes: "One strategic road, the Northern Perimeter Highway, 
already runs through 220 kilometres of their territory. Mere contact with the 
workers who built the road was enough for several dozen Indians to catch diseases 
to which they had no resistance and which were therefore fatal to them. ^uite 
without meaning to, white missionaries themselves transmitted measles to some 
other Yanomami and it, too, was fatal. Perhaps the greatest peril that now lies 
in wait for the Yandmami is the fact that traces of uranium have been discovered 
in their region and this is likely to start a 'nuclear gold' rush. The havoc 
that such invasions of 'prospectors' usually create among indigenous tribes is 

115/ Anna Presland, loe, cit., p. 26. 
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only too well-known. In addition, the Brazilian National Settlement Institute 
has begun to set aside two areas for the intensive breeding of zebus. This 
is just one more problem for the Yanomami. The Brazilian Government has not 
remained entirely indifferent to the problems faced by this Indian tribe. 
Through FUNAI (the National Indian Foundation), it has proposed to split up the 
Yanomami in 21 small reservations, which would be protected little islands. 
However, this solution cannot be regarded as satisfactory. For one .thing, it 
would mean that entire villages would, have to be uprooted. For another, it 
would place unacceptable restrictions on the Yanomarais' living space.by. putting 
them 'in cages '. On 23 June, a counter-proposal was submitted to the .Brazilian 
Government by a number of Indian defence and protection organizations which are 
united under the banner of the London-based Survival International Movement. 
These organizations include Amazind,,., a documentation and information centre 
for Amazonian Indians which operates under the able guidance of"the ethnologist, 
Rene Ftlrst, and has its headquarters in Geneva-. What is this counter
proposal?" 116/ 

386. As to India, the Anti-Slavery Society has stated: 

"The development of the most underdeveloped community in India has 
depended so far on relatively paltry sums that would be insufficient in 
well served Plains areas and .are totally inadequate in the hilly tribal 
districts where there is almost no infrastructure. If one.adds.to this the 
fact that in India the major financial resources come not from plan allocations 
but from banks and open market borrowing which- ... are not open to STs, . -. 
one gets an even more staggering picture of the cumulative disadvantages . 
they suffer in comparison to non-tribals. However, damning as the small 
quantum of.resources allocated to tribal development is, particularly in 
view of Government rhetoric about "uplifting" the tribals,. the indictment 
against the Government of India is not just that the funds it spends in 
tribal areas are insufficient, but also that the funds it spends are 
• considerably less than the value of the minerals and timber extracted from 
these areas. 

"Some imbalance of course is to be expected - the job of a government is 
to allocate national, and State resources to those sectors and regions that 
will make the greatest contribution,to over-all national welfare, and 
therefore investment in.'green revolution* areas, such as Punjab and • 
Naryana, may, under certain definitions of welfare, be preferable ¡to 
investing in. tribal areas. , 

"There can be no doubt ... that the value of the resources extracted from 
tribal areas greatly outweighs the funds employed by Union and State 
governments for tribal welfare and development confirming the assertion made 
earlier that tribal India can best be seen as an internal colony within 
an exploitative non-tribal country. 

" it is not just that the tribals 2re not benefiting financially from • 
the exploitation of their traditional environments. Account must also be 
taken of, the deleterious effects that the huge forestry, mining, urban-
industrial and HEP/irrigation dam schemes are having on the adivasis' 

116/ Jean-Paul de Sury in the Tribune de Genève, 16 July 1979. 
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ability to continue their traditional methods of production. Tribals 
are being forced by a combination of land alienation for dams and industrial 
developments, prohibitions on the use of forest resources, ... lack of 
investment in tribal agriculture and land alienation by encroaching 
Hindus, to give up their largely autonomous, self-sufficient methods of 
production to become badly paid, landless labourers, either harvesting 
theirs traditional forests and working in mines for the benefit of the 
non^tribal areas, cr migrating seasonally or permanently to distant 
brickfields, plantations and areas of high agricultural potential in 
search of work." 

The government sponsored spread of the capitalist mode of production into 
peripheral adivasi areas is destroying the tribals^ pre-capitalist modes of 
production. The adivasis are paying for the development of Hindu India with 
economic insecurity, poor wages, social disorganization and cultural shock. 

3^7D Section 13 of the Aboriginal People's Ordinance of Malaysia provides for 
the compulsory acquisition of land for aboriginal areas or reserves. 

388. There are, however, certain problems in connection with the nomadic or 
semi-nomadic groups of Grang Asli. Such groups necessarily claim vast extensions 
of land i^ the area where th^y obtain their means of livelihood, efforts to 
settle these groups in determined areas are coupled with a necessary restriction 
of such^exte^sions of land. This is not always welcomed by the Orang Asli 
groups, as the special rapporteur was told during his official v^sit to Malaysia 
in June 1^73. 

389. In this connection, the statement of policy regarding the Aboriginal 
population contains the following criteria concerning agriculture and forest 
policy ^section (iii) (b)): 

'̂As regards cultivation it should be the ultimate objective to replace the 
present system of shifting cultivation with some system of permanent 
agriculture. It is accepted that the reason why these groups of aborigines 
practice shifting cultivation is also because of the nature of the terrain in 
which they live. At the same time it is also accepted that any inducement 
to these groups tc^dopt a more permanent form of agriculture should avoid 
disrupting their traditional way.of life too suddenly, and that the process 
may take a considerable length of time. The basic requirements for-settled 
agriculture are a sufficiency of food crops and a dependable cash^crop,. 
probably rubber, which is the least demanding of crops. This required a 
degree of permanency of occupation, an advance in agricultural technique 
and the choice of suitable sites, definite plans should therefore be 
formulated tĉ  provide the necessary land for this in places where the 
aborigines are willing to settle. Further, although traditions should be 
observed and enforced settling avoided at all costs, no encouragement should 
be given to the perpetuation of their present nomadic way of life. In 
pursuance of the above it will be necessary either to include trained 
agricultural personnel in the department of Aborigines, or to provide training 
for in-service officers. It will also be necessary to train aborigines to 
work as agricultural extension personnel. The Ministry of Agriculture and 
Go-operatives should however help with the provision of advice and such 
essentials as planting materials and better types of seeds." 117^ 

117^ Ministry of the Interior, Statement of policy regarding the administration 
of the aborigine peoples of the Federation of Malaysia, ^uala Lumpur, November 19^1^ 
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390. With regard to arrangements to satisfy the needs of the indigenous 
populations with respect to land and the means to exploit it, the Anti-Slavery 
Society has furnished the following information on Paraguay: 

" The Gommission established to seek a legal formula for granting land 
titles in favour of the indigenous communities, in its conclusions of 
11 December 1973^ proposed that land titles be granted not to individuals, 
but to whole communities. This seems to be in accordance with the 
traditions of most Paraguayan Indians and corresponds to a tradition of 
co-operative land ownership in Paraguay. From these conclusions, and from 
^heresolutionNo. Ó77 of 2^March 1974^ ^ the Instituto de Bienestar 
Rural, the following method for obtaining land titles can be devised: 

'1. ^The Indians in question must be inscribed in the Birth register 
and thus obtain full citizenship so that they can exercise ownership 
rights. 2. The group in question must attend literacy courses. 
З. It must be trained in co-operativism. 4D ^ must constitute a 
production cooperative. 3D in the meantime, the Instituto de 
Bienestar Rural (IBR) must have reserved land for the group in question. 
^. The land is transferred to the Asociación Indigenista del Paraguay. 
7D ^be Asociación Indigenista transfers the land to the indigenous 
co-operative'. 

"Up to now, tĥ is process has only been carried ou^ once in the case of the Pa^ 
Indians. There are, however, difficulties: 

'1. The process is long, thus allowing the time for land speculators 
and non-indigenous settlers to act. For instance, with the process 
still under way, white settlers could occupy the land in question and 
thus gain a certain right to be there, which would guarantee de facto 
their staying there evenafter the land was officially granted to the 
Indians. 2. The process of land transfer cannot be fulfilled without 
benevolent non-indigenous intermediaries. These must act so that IBR 
reserves land for the Indians, as the latter, at that time usually do^ 
not yet have full citizenship and therefore cannot claim their^land 
for themselves. Experience shows that IBR will not reserve land on 
its own initiative, so that the intervention of th^ benevolent^ 
intermediary - a missionary, a well meaning farmer, an anthropologist -
is necessary to file the claim for the Indians. Later on, the la^d^ 
must pass through the hands of the Asociación Indigenista del Paraguay, 
again a body composed not of Indians, but of non-indigenous 
Paraguayans ' 

"Most of the land inhabited by Indians is in the hands of non-indigenous 
persons. Oe jure, such land may be expropriated ^ favour of Indian 
settlers who have been residing there for more than 20 years, on the condition 
that they guarantee exploitation of the land 'in a rational and productive 
manner' (Law ^o. o22 of 19 August 19Ó0, and Law ^o. ̂ 34 of 22 March 19^3), 
but de facto this condition w^ll usually be quoted in order to prove that the 
land cannot be given to the Indians. The Marandu Project informs us about 
the difficulties it encountered when, for the first time in Paraguay, it 
carried out a land survey with the aim of reserving land for the Indians: 

'Such surveying can only be done in ^reas of State lands and for 
communities wishing to establish settlements in such arcase As for 
those communities settled on private (non-indigenous) land, even if 

^ 
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this property were illegally obtained in infraction of the valid legal 
provisions concerned de facto occupation, in each case a solution must 
be found, if the proprietors refuse to give in: expropriation with 
compensation, exchange or purchase of t̂he land. But all these 
solutions are costly and the aborigines cannot meet those costs 
themselves'. 

"In many cases, the fact that the Indians settle on lands which are not their 
own property makes them very dependent on the legal proprietors. This is 
the base of much of the power exerted over the Indians by local institutions 
and persons. One concrete, typical example is the Mennonite zone: af̂ ter 
the 19^2 indigenous revolt, many Indian settlers received land" of which they 
had usufruct, 3 hectares per family. The distribution is controlled by the 
Mennonite Office for Indian Settlement, which at the same time, has the task 
of evangelizing the Indians. As a result, the Indians usually ̂ receive land 
only on the condition that they profess the Mennonite version of Ghristian 
faith. 

"The problem of occupation of indigenous land by settlers is acute, especially 
in ^ast Paraguay^ BT^us", for instance, the Gnlripá Indians lost some 
900 hectares of the lands reserved for them at Golonia GhiripáDFortuna 
(of a total of some 1,000 hectares) and about 300̂ . of the l,0OG hectares 
reserved at Paso Gadena, through the invasion of non-indigenous settlers in 
1973D A similar pheno^non has been observed since 1973 ^h the Ache 
reservation, Gcl^ia ^a^io^al G ^ ^ k ^ Th^^ x̂à̂ mples shc^ that evc^ the 
concession of land titles to Indian communities, in itself already very 
difficult, does not resolve all the problems, as invasions are possible even 
intô  reserved Indian properties." 

391D The Government of Gesta Rica explains that: "Appropriatemeasures are being 
adopted,a^^hown by ^ecutive decrees 3904DG, 390^DG, ó^3ó^G, ^037DGandó^ó-G." 

392. In Mexico, the Government states only that article 27, section ^, of the 
Gons^itu^tion contains the following provisions with regard to the needs of 
indigenous populations in respect of land: "The population settlements that lack 
ejidos or cannot obtain their restitution through lack of title, by reason of the 
impossibility of identifying said titles or because they may have be^n alienated 
legally, shall be granted lands, forests and waters sufficient to constitute 
ejidos in proportion to the needs of their populations in no case may the required 
area be denied and, to that end, sufficient land for the purpose shall be 
expropriated by the Federal Government, taking the same from the lands nearest 
the towns concerned. The area or individual unit of apportionment shall not in 
the future be less than 10 hectares of artificially or naturally watered land or, 
in default of these, of their equivalents in other kinds of land, according to 
the terms of section ^ , paragraph 3D of this articled 

3 9 3 ^ . ^ ^ ^ ^ ^ ^ source, in certain parts of Ganada, "treaties were entered 
into.to deal with some of the rights of the Indian tribes ... In the treaties 
the Government undertook certain obligations and guaranteed certain rights (such 
as the right to hunt and fish which the Indian people had exercised from time 
immemorial). 

^ 
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"The use of the land must be preserved or restored or the Indian rights 
otherwise dealt with to" théfsatisfaction of the In'cíian people involved. ' 

"Recognition by the 'Federal Government of aboriginal title meansi-' 
(a) récognition of the-''obligation to deal with Indian claims in non-treaty 
areas of the country.-' In the areas where Indian people have lost or are 
gradually losing the use'-of the land either the full use of-'the land'-must be 
protected"or rtisëored or the claim based on Indian title muât Ъь dealt with 
to the satisfaction of the Indian people involved. (b) If treaties 
meet adequate- standards of fairness, [it should' be based on]-recognition of 
treaty promises as they were understood by t'he-Indian people. If'-the 
treaties-"fail to meet' adequate standards of fairness this failure must be 
acknowledged and fair and adequate arrangements made to the satisfaction of • 
the Indian people involved." 118/ 

394- However according to another source: 

—x "While 44 per cent' of Indian reserve land is forested, 35 per cent of 

( / reserve land, (2,108,460 acres) has agricultural potential. Perhaps, even 
more than forestry, agriculture holds an enormous-potential for development. 
The Agricultural institute of Canada has'published'?, study* which-.states that 
agriculture could- support'' 41'675 Indian families'"; fully-30^ per cent of the 
total Indian population now resident on reserves-with agricultural potential. 
This is particularly significant when one-realizes'-there are currently fewer 
than 600 full-time Indian- farmers. " • 

"Roughly, one-third- of the land with agricultural- potential- is currently 
being farmed by Indians,'and one-third is leased uiidor ""contractual'- "•' 
arrangement to non-Indians with indications ... of low or inadequate returns 
to the people of the reserves as compared to the land's- potehtial-", "according 
to the Department of Indian Affairs, which arranged for these leases in the 
first place. 

'''Clearly, the potential' for agricultural development exists.
1
 If It'is 

-to be developed it requires tangible assistance programmes and the full • 
involvement "'of Indian people. ' It would also require- that fche'Tndian people 
maintain full control over this development. Agriculture-is -yet" another 

, [way] of allowing Indian people to maintain contact with the land, so necessary 
\J) to us, while building a viable and self-supporting economy." 119/ 

395. As regards the competence of the Lapp village, in Sweden reference is made 
to the fact sheet "The Lapps in Sweden". The grazing areas of the village are 
used jointly by those Lapps who belong to the village. 

396. See paragraph 411 below for information regarding the United States of America. 

397. With regard to Colombia, a publication contains the following information: 

• 118/.Aboriginal title, op.cit., pp. 3, 4 and 5. 

119/ Indians: Lands and Resources, a brief presented by the National' 
Brotherhood to the Man and Resources, Conference, November 1973

r
 PP- H and 12. 
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"The Colombian Petroleum Company and the government participated 
jointly in the effort to establish peaceful relationship the Motilones 
and in securing land for a reservation. In 19^3 ^ ^ ^ created the 
Motilone reservation in Norte de Santander, and troop patrols were sent to 
enforce its boundaries, keeping out non-Indian settlers. The-Colombian 
Institute of Agrarian Reform (Instituto Colombiano de Reforma 
Agraria - INCORA) has also discouraged homesteaders from settling near the 
Motilones by refusing loans for lahd purchases in that area." 120^ 

398. As already stated, the Government of Norway has reported that the Act 
concerning Reindeer Husbandry gives the Lapps the exclusive right to- reindeer 
husbandry in the reindeer pasture areasD Finmark is an exception, since all 
permanent residents there are entitlted to practise reindeer husbandry. 

399. The Government of New Zealand states: 

"Mention must also be made of the Maori land development programme 
administered by the Maori and Island Affairs Department under which, with 
the consent of the owners, the Department can-provide the whole of the finance 
necessary to bring M^ori land to a fully productive stage. ^ery large areas 
of Maori land are continually being developed by the Department of Maori 
Affairs on behalf of the owners with the funds so provided. When the^land 
is developed and stocked, the Department farms the land for a period to 
^ 5 ^ ^ - t h ^ cc^t ^f d^v^l^p^^t^ ^ h ^ t ^ ^ b ^ ^ r^^^d t^ ^ ^ ^ ^ ^ b ^ c 
proportion the normal practice nowadays is for the Maori owners to form an 
incorporation of the kind described, and to assume the management of the 
farmingenterprise. (In other cases they might decide to divide the land 
into single farms.) Last year the total area of Maori land being developed 
under the Maori land development programme was over 300,000 acres 
(approximately 121,300hectares)D 

"In addition to the various forms of assistance shown above, the 
Department of Maori and Island Affairs provides finance for Maoris on single 
farm^ of Maori land, and also provides supervision to help improve the 
standard of farmings Maori farmers or Maori incorporations are also able 
to get finance from the State Advances Corporation, a Government corporation 
which provides loan finance for farming purposes." 

120/ Thomas E. Weil and others, Area Handbook for Colombia, Washington D.C. 
Government .Printing Office, 1970, p. 92. 
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2. The major pertinent aspects of any agrarian reform programmes designed 
i ... - . . i . » . . . . i W 4 1 . 1 — . — 1 .i • _ _ . . , _ . . • , i и t i M I . m i - •• | и Я | | | | . | щ ^ | » m i n м и — 1 Ч М 1 - — i m i » • * ' • • • ' ••••• • . • — — — — — i M — M M » 

to obtain land for the indigenous
-
' populations and to distribute to 

them means for working both the land which they already own and land 
— — - — - 1 - - . . . . . . . . . . - - • ' • — • - - - - * -•- • • — -

which they are to receive under such, programmes 
- - ••• - • я • • - i I . I I.I i шжжжш I I « • «III I I — I II I I ~l I 

400. Four groups can be established in this.connection: countries for which 

there is no- information; those for which there is information only on general 

measures, without any special measures on indigenous,populations; those in 

which some attention is given to the needs of indigenous populations within the 

framework of general measures'and, finally, those in which special measures 

designed particularly for indigenous populations are contemplated or taken. 

401. There is no information in relation to several countries. 121/ 

402. The available information on Ecuador, Guatemala and Peru, for example, 
refers in general to broad measures which would apply to indigenous populations, 
but which do not specifically mention-su'ch population settlements. .This appears 
to be the case in many countries about

:
~which specific information on this subject 

is not available. It also seems to oe'-'the сазе in Sweden, where, according to 
information furnished by the Government:" "There are no special agrarian reform 
programmes designed for the Lappa". 

405. In a number of countries, the* needs of indigenous populations in reapect of 
land receive attention within the framework of-•• general provisions relating to 
agrarian reform. Colombia and Finland are' -i*r-'thi3 group. 

404. The Government of Finland states that "there are no agrarian reform programmes 

designed particularly for the benefit of the Lapps", it has added that: 

"The"agrarian reform programmes implemented so far,have concerned the 

whole country. The circumstances in Lapland have been taken into 

consideration in thüir implementation in view of the fact that the. means 
of livelihood in Lapland, particularly in the Lappish region, differ from 
those in other parts of th..' country". 

405. With regard to Colombia, attention is drawn to .article/ 94. of, Act No. I35 
of 13 December- 1961 relating to agrarian reform,:which provides that: 

"The Institute shall, in co-opuration with the indigenous, affairs 
sections of the Departments, examine the situation with regard to arable 
land In''¿he indigenous communities arid-:take-.part in the land redistribution 
schemes provided for in article-3-(g) of Act-No. 8l of 1953. If it is 
found that this measure cannot solve the problems of communities with too 
'Little land, the Institute- áhall take-Jthà..:necesaary steps to provide such 
communities with additional land or t-o help resettle the surplus population. 
The Institute shall also co-operate with the indigenous affairs sections in 
.¿%r^orm$ng-the duties and carrying out the activities referred to in 
arricia 3 (h), (i)¡ (j), (1), (il), (m), (p) and (q) of the above-mentioned 
Act and.shall monitor contributions to the Development Fund." 122/ 

lP.i/ Australia, Bangladesh, Bra zil, Burma, Canada, Denmark (Greenland), 
El Salvadors France (Guiana .1, Guyana, Honduras, Indonesia, Japan, Nicaragua, 
Pakistan, Panama, Philippines, Sri Lanka, Suriname and Venezuela 

122/ Diario Oficial, Bogota, 20 December 1961. 
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40^. The last group is composed of countries about which there is information 
relating to specific measures. With regard to Argentina, it was reported that: 

"As regards the Indian population as a whole, the first FiveDYear Plan 
made provision for a settlement programme using 300,000 hectares of 
Government land reserved for Indians, to be divided up in three different 
stages, namely: the reservations the reducción; and the colonia. When 
it is clear that the Indian has been assimilated, he is transferred from 
his reservation to the nearest reducción. This is a training centre where 
the adult Indian spends five years, at the end of which he is given a 
piece of land in a colonia; this land he must pay for in instalments 
varying with the volume of the crop. 

The settlement scheme included the following projects: (a) 7D300 
hectares of the former Nahuel Pan reserve in the national territory of 
Chubut to be divided up into small farms for the ambers of the Nahuel Pan 
tribe, whose land was to be returned to them by virtue of Decree No. 1380^ 
of^l943^ (b) 30,000heotares of land in the Chaco and 30,000 in Formosa 
to be surveyed, divided up and marked off to create the first reservations^ 
(o) a reducción of roughly 8,70C^hectares to be established in the 
Lan^n National Park in the territory of Neuquén^ (d) the institution of a 
rotating credit fund to develop stock-raising among Indians^ and (g) the 
organization of agricultural cooperatives in Indian colonias (financed by 
means of contributions from the Indians themselves and from the ^tate) for 

social security system to enable the Indians to procure the necessities of 
life even if the harvest is bad. 

Some forestDdwelllng Indian tribes in the north of Argentina have 
already been settled In colonias established by the Government." 123/ 

407. According to the Government of Mexico: 

"Agrarian reform in Mexico was established in the Constitution which 
has been in force since 1917 ^ d was immediately o^ece^ed by the 
Mexican Revolution that broke out as a reaction by the people against a 
dictatorial regime which had lasted over 30years and had kept the 
majority of the Mexican people, particularly workers and peasants^ in 
circumstances of extreme poverty and insecurity. 

This explains why the most important revolutionary schemes are always 
based on agrarian and labour grievances. 

Article 27 ^ the Constitutional the Federal Agrarian reform Act 
establish the following guidelines for agrarian reform: 

1. Population settlements which retain communal status de facto or 
de jure may own real estate (article 27, section v'l, of the Constitution). 

2. Population settlements which retain communal status de facto or 
de jure shall have capacity to enjoy in common the land, forests and 
waters which belong to them or may have been or may be restored to them 
(section^II). 

123/ ILO, op. cit., pp. 491^300.^ ^ ^ 
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3. Communal property shall be governed by a special legal regime 

designed to protect such property (articles 32 and 33 of the 

Federal Agrarian Reform Act). 

4. For the benefit of such communities, a comprehensive system shall 
be established specifying that the legal acts which deprived them of 
their property are declared null and void (section ^lll). 

З. Population settlements which lack land shall be entitled to be 
granted such land in accordance with the needs of their population 
(sections). 

^. Provisions concerning the economic organization of ejidos are 
contained in chapter I, section 3D of the Federal Agrarian Reform Act." 

408. In this connection, the Government of Chile reported (1975)^ i^ the 
information it provided for the purposes of the present study, that: 

"In general, it may be said that indigenous populations do not have 
enough land to meet their basic needs. It is estimated that each family 
group..owns between 3 ^ ^ ^ hectares per person, depending on location and 
quality. They-.have only rudimentary tools and few farming skills. This^' 
factor has considerable bearing on the economically depressed conditions 
in which most communities live. 

The arrangements being made to solve these problems include the 
training of "trail blazers" from indigenous^communities:-" indigenous 
leaders receive instruction in farming, handicrafts, etc., with a view 
to replacing subsistence farming by the intensive production of certain 
items." 

409. In the information it provided to CERD in 1982^ the Government of Chile 

stated that: 

^Additional land: The Government has transferred to Mapuche groups 
a total of more than 10O,0O0hectares of non-indigenous land (i.e. lan̂ d 
not covered by the former joint titles)'. Some of'this land had been the 
subject of former claims by indigenous persons and some was transferred ' 
to meet the basic needs of dispossessed indigenous groups. As a result 
of these transfers and of earlier transfers of land to indigenous persons 
in the^course of the agrarian reform undertaken by the Alessandri Government 
(1938-19^4), the total area of land owned by indigenous persons will be 
considerably larger than the area they owned at the time of the pacification 
of the frontier (CERD/C/90/Add.4)D" 

410B The Norwegian Government has put forward a plan of action for the Lapp 
settlements areas (Report No. 13 to the Storting). With regard to agriculture, 
it aims to provide financial assistance to the Lapp agricultural areas, over 
and above the aid schemes in force today. According to this report to the 
Storting, the expansion of these farms is desirable since they are currently 
too small and ineffective. In addition, it is stated that efforts will 
primarily be directed towards increased milk production, and the obvious course 
in future will be to prepare plans aimed at combined farms with subsidiary 
sources oflncome.such as inland fishing, berry^harvesting and tourism. 
Emphasis will be placed on raising the level of expertise through the initiation 
of courses. 

^ 
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411. On certain aspects of a possible agrarian reform programme in the 
United States of America, oneauthor writes: 

"There are 10.7 million acres of individually owned Indian land 
in trust with the Federal Government. Original allotments of the land 
were in the паше of one individual. However, upon the death of.the.;-.,

 f 

original owners, and the, death of subsequent heirs, the ownership- o£ ,this 
land has become so fractionated that many owners cannot effectively: use 
the land. ., The result is that much of it is not used or is leased by the 
BIA on behal,f of the owners and the income .divided in., accordance- wi$h ; 
percentage of ownership. It is hard to do anything with land in multiple 
ownership because of difficulty in contacting all owners and obtaining 
their agreement to a proposed sale, lease., . or other use. Fractional 
shares of individual ownership in a piece of land may be suph, ¡grotesque 
figures as 837/4,515,840. Payments to many owners from lease income or 
sale may, be 10 cents or.less. The administrative costs to the. Government 
are great. 

: "Solutions have been proposed from time to time. 

"One' of .the main proposals..was Senator, Frank Church,'.*, bill ,in 1961: 
Ini 1963 this...bill was-passed by..-the senate bufc.-nofc acted .upon by the House. 

"Provisions of this bill were : Where there were .up to ten- owners, 
any or?© or more owning a 50 Der eenb of larger intsr=at say request the 
Secretary. ¡рТ the .Interior tp-j&BXljpr- partition the land., in.tracts 
with 11 qr more owners, the. requirement is reduced to one or rapj?e owning 
at least 2JL per cent of thé land- There-were provisions to protect .the.. 
tribe in the~(ev'ent the laW:cc^.tituted-:a key tract. Where land,wag. in. 
part owned by individuals with unrestricted interests the above provisions 
would apply only upon agreement of the non-trust owners. If non-trust 
owner», do not̂ agr,ae_,. the Secretary * upon percentage request InddLçated, . 
above i' can consent to à judicial partition for purchase at appraised.,,.. 
value or to meet the high bid. The tribe also had the right to meet the 
high bid. Trust interests .in minerals was also authorized to. make, loans 
for the purchase of such lands... Áuthoriza^qn was provided for land . 
consolidation ¡sales or exchanges between tribes and individuals. 
Indian testimony on the various proposals has made.clear that any solution 
must include, the following.; 

1. retention of. land title, to the maximum extent, in Indian ownership: 
and. ] ' ' . . " ' : ' 

2. recognition of the equity of Indian owners. 

In addition, to the aboye., the. executive and the Congress have indicated . 
that the solution, must:.:(if not plans'large demands on the Federal Treasury. . 
for its accomplishment;.' апД (2) provide,a. means for substantially 
eliminating the problem." 1247.. 

124/ Theodore wL Taylor, The States and their Indian Citizens, United States., 

Department of the Interior, Bureau of Indian Affairs, Washington, D..C.
;
, 1972, 

pp. II8-II9. 
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412. In India according to one source: 

"In view of the excessively high proportion of landless peasants in 
the active population of the Scheduled Castes and Tribes, it is clear that 
any programme for their economic development should invariably envisage a 
plan to provide them with lan^ ^ r cultivation. 

"The three sources o^ available land are: virgin or vacant land, 
land freed in pursuance of provisions fixing maximum farming areas, and 
land given to the Bhoodan and Gramdan movements. Some of the states have 
issued laws or regulations granting preferential treatment for agricultural 
workers from the Scheduled Castes and Tribes in the redistribution of 
available land. 

"TABLE ̂ lALLOTMENTOF LANDTOSCHEDULEDCASTES 

S t a t e o r T e r r i t o r y 

Bihar 
Gujarat 
Kerala 

Madhya Pradesh 
Maharashtra 
Mysore 

Rajasthan 

u t t a r Pradesh 
Assam 
Himachal Pradesh 
Tr ipura 
Madras 

Form of r e s e r v a t i o n 

P r e f e r e n t i a l r i g h t 
P r e f e r e n t i a l r i g h t 
25 pe r c e n t ( C a s t e s 

and T r i b e s ) 
P r e f e r e n t i a l r i g h t 
None 
30 pe r c e n t 
(Cas te s and T r i b e s ) 
25 p e r c^nt 
( C a s t e s and T r i b e s ) 
P r e f e r e n t i a l r i g h t 

P r e f e r e n t i a l r i g h t 
P r e f e r e n t i a l r i g h t 
None 

Share a l l o t t e d 1 9 ^ 5 - ^ 
(as ^ of a l l l a n d 
d i s t r i b u t e d ) 

3 0 . 1 
^ 8 . 1 
11 .2 

1 8 . 3 
3 9 ^ 
2 8 . ^ 

2 . 8 

3 8 . 0 
2O.5 
^ 9 
8.^ 

37DO 

^Table ^1 indicates the provisions in this respect and the actual 
allotment of land to Scheduled Castes in twelve states or territories in 
19o^oA 

"Rather paradoxically, in the two states where no action has been 
undertaken to establish preferential treatment (Maharashtra and Madras), 
the share allotted to Scheduled Castes has been among the highest. 

"The reasons why the populations fail to exercise their rights 
include the poor quality of the land available, the absence of loans o^ 
facilities enabling them to ^ork it, the complexity of the procedure 
involved, the fact that the land allotted has to be paid for (sometimes 
by auction, as in the state of Uttar Pradesh), and probably in many cases 
ignorance of the existing provisions. The way these measures have 
worked in practice provides clear evidence that it is not enough.^ust to 
establish preferential treatment: the proper conditions enabling the 
beneficiaries to take full advantage of it must also be created." 125/ 

125/ J - ^ Arles, "The Ec^no^io a^d Social Promotion of the Scheduled 
103, No. 1, Castes and Tribes in India", International Labour Review, vol 

January 1971, PPD 45D48. 
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413. The Government of Costa Rica reports that the Executive Decrees mentioned, 
earlier in this chapter "show that appropriate measures are being taken". 

414. One author.reports that, in Paraguay, measures haye'been taken at various 
times to.br^ng.ab^ut agrarian reform in the country.,̂  to. divide rural properties 
of more than a certain si-̂ e ari to reserve land for the settlement of indigenous 
groups and persons. Article 2 of Act N0^ 852 of 22 March 19^3 setting up the 
Rural Welfare.Institute, states that: 

"The institute's aim is to change the agricultural structure of 
Paraguay and to integrate, th^r^^l..population into thé,'.economic and social 
development of the nation through législation that wiil"make it possible 
gradually to eliminate large estates and smallholdings and to replace them 
by a just system of land ownership, occupation and exploitation. Such 
legislation will promote the equitable distribution of land and the 
effective organization of loans, production and marketing, thereby helping 
rural.producers to achieve economic stability,, the guarantee of their 
freedom and social well-being". 

Article 1 of ^ct No. ó^2 of 27 August 19^0on the proportional allotment 
of large land holdings reads: "Properties with 10,000 hectares or more of land 
that is suitable for agriculture shallbe subject to the system of proportional 
allotment established under this Act". 

o^ 13 D^c^b^r 1^72. Dr. Ju^n M^u^l Fritos, the Ch^ir^n of th^ 5^rd of 
the Rural Welfare Institute, stated, in his note A.^o.28^4 containinga copy.o^ 
Decision No. 157З ^hd addressed to the Chairman of the Indigenous Association, 
that: 

"In this connection, we wish to inform, the,Association that the 
Institute has duly taken account.of the problems^.of indigenous persons, 
who, like all other inhabitants of the Republic, ha-ve the right to 
protectionby the State of their.lives, physical.integrity,.liberty, 
security, property, honour and reputation, in accordance with article ^0 
of the National Constitution. To that end, many parcels of land have 
been set aside throughout the national territory for the settlement of 
indigenous groups and many national settlements, ha^e. been established 
with a view to integrating their.members into civilized society as u^ful 
citizens of their country." 12^/ 

413. On the allocation of .land̂ .to "indigenous.settlements^, the following 
informations was provided in an officlal^.document: '̂... the,Rural Welfare 
Institute has.set aside.for .indigenous ̂ settlement 100,0^0'^ectares of land in 
various parts of the Republic. The indigenous settlements will develop 
according to .their own social and political characteristics in co-operation 
with technical teams from agencies in the public and private sectors. These 
technical teams will work together^with the indigenous authorities in t ^ 
communities to help them find solutions which will be based on their present 
cultural position and will lead to integration into national society. 

^ 12^/ ^amón César Bejar^no, "Solucionemos el Problema Indígena 
(Protección de sus Derechos)", ABC Color, 24 December 1972. 

^ 
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It should be noted that the measures are being taken in Government land 
areas and for communities which wish to settle in such areas. To date, there 
has not been a single case in which indigenous populations have been moved. 
In every case, they have been settled in the areas where they already 
lived."127/ 

41^. During the International NGO Conference on Discrimination Against Indigenous 
Populations in the Americas, 1977 (Palais des Nations, Geneva, Switzerland, 
20 and 23 September 1977), it was reported that, in recent editions of 
European newspapers, land in Paraguay was being offered to potential buyers 
(immigrants to the country). It was stated that, at least in some particular 
cases, the prices published in the newspapers were lower than those being 
charged to Paraguayan indigenous persons seeking land. 

417. The Special Rapporteur had before him an advertisement published in a 
newspaper of the Federal Republic of Germany, the Frankfurter Allgemeine ^eitung, 
datedFriday, 29 Aprill977 (No. 99), P^g^3^, offering land at ^US 120 
per̂  hectare. According to reports, the asking price in Paraguay at the time 
was ^US 140 to 150 per hectare. It was also reported that the argument in 
support of the price difference was that the aim was to attract immigrants to 
the country with the inducement of being able to purchase land cheaply. 

418. The New Zealand Government states: 

"Finally, under the Maori land development programme finance is 
available to buy non-Maori land for the settlement of Maori farmers, or 
to increase the holdings they already have. Some fairly substantial 
areas of Government-owned land are also being developed by the Maori and 
Island Affairs Department for the eventual settlement of Maori farmers. 
The area of Government land being developed for this purpose at present 
is over 7,000hectares. 

419. The Citizens^ Association for Racial Equality states in this regard: 

"In general insufficient M^ori land has been preserved to enable 
more than about one quarter of the present Maori population to derive 
a living from it. Agrarian reform programmes - confined mainly to those 
of Ngata in the 1920s and the labour government of the 1930s - have been 
entirely restricted to land still in Maori ownership: very little land 
has been bought back." 

420. During the Special Rapporteur's official visit to New Zealand several 
persons stated that: 

"the unavailability of land for agricultural application by Maori 
persons or groups was one of the major causes of the influx of the Maoris 
to the cities. The insufficient amount of Maori land available is a 
result of a past official policy of legal and illegal acquisition of 
Maori land by Pakehas." 

127/ Report submitted in 1973 by the Government of Paraguay under 
article 22 of the ILO Constitution relating to the application of the 
Convention on Indigenous and Tribal Populations, 1937 (No. 107), page 1. 
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XVIII. POLITICAL RIGHTS 

.Ai International ̂provi^sions . 

1. The international Bill of Human Rights includes a number of provisions 
concerning political rights and related stipulations. 

(a) The Universal Declaration of Human Rights contains specific provisions 
inarticle21, asfollows: 

1. Everyone has the right to take part in the government of his 
country.,.directly or through freely chosen representatives. -

2. . Everyone has theright to equal access to public service in 
his country. 

3. The will of the people shall be thebasis of the authority of 
governments, this will shall be expressed ih periodic and genuine 
elections which shall.be by universal and equal suffrage and shall be 
held by secret vote or by equivalent free voting procedures. 

This article should be read together with the following stipulations: 

Article 2 

Everyone is entitled to all the rights and freedoms set forth in 
thisDeclaration, without distinction of any kind, such as race, colour, 
sex, language^Breligion, political or.other.opihio.h^national.or^ social 
origin, property, birth or other status^ 

Furthermore, no distinction shall^bé made on the basis of the 
political, jurisdictional or international status of the country or 
territory to which^á person belongs^ whether it-^e independent, trust, 
nonDself-governing or under any other limitation of sovereignty. 

Article7 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are entitled to 
equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination. 

Article 19 

Everyone has the right to freedom of opinion and expression; 
this right includes freedom to holdopinions without interference and 
to seek, receive and impart information and ideas through any media 
and regardless of frontiers. 

Article20 

1. Everyone'has the right to freedom of peacefulassembly and^ 
association. 

2. No one may be compelled to belong to an association. 
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Article 28 

everyone is entitled to a social and international order in which 
the rights and freedomsset^orth in this Declaration can be fully 
realized. 

Articled 

1. Everyone has duties to the community in which aione the free 
and full development of his personality is possible. 

2. In the exercise of his rights and freedoms, everyone shall be 
subject only to such limitations as are determined ^y law solely for 
the purpose of securing due recognition and respect for the rights and 
freedoms of others and of meeting the just requirements of morality, 
public order and the general welfare in a democratic society. 

3D These rights and freedoms may in no case be exercised contrary 
to the purposes and principles of the United Nations. 

Article30 

Nothing in this Declaration may be interpreted as implying for ànŷ  
State, group or person any right to engage in any activity or to perform 
any act aimed at the destruction of any of the rights and freedoms set 
forth herein. 

(b) Thé International Covenant onCivil and PolitjcalRights contains 
sn^cific provisions on political rights in article 25, as follows: 

Article 23 

^very citizen shall have the rightandthe opportunity, without any 
of the distinctions mentioned in article 2 and without unreasonable 
restrictions: 

(a) To take part in the conduct of public affairs, directly or 
through freely chosen representatives; 

(b) To vote and to be elected at genuine periodic elections which 
shall be by universal and equal suffrage and shall be held by secret 
ballot, guaranteeing the free expression of the will of the electors; 

(c) To have access, on general terms of equality, to public 
service in his country. 

This article should be read together with thé following stipulations: 

Article 2^ 

All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all persons 
equal and effective protection against discrimination on any ground such^ 
as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. 
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Articlé2 

1. Each State Party to the present Covenant undertakes to 
respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights recognized.in the present 
Covenant, without distinction of any kind, such as race, colour, 
sex, language, religion, political or other opinion, national or 
social.origin, property, birth or other status. 

2. Where not already provided for by existing legislative 
or other measures, each ̂ tate Party to the present Covenant 
undertakes to take the necessary steps, in accordance with its 
constitutional processes and with the provisions of the present 
Covenant, to adopt such legislative or other measures as may be 
necessary to give effect to the rights recognized in the present-
Covenant. 

3. Each State Party.to the present Covenant undertakes.: 

(a) To ensure that any person whose rights or freedoms as 
herein recognized are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by persons 
acting in an official capacity; 

(b) To ensure.that any person claiming such a remedy 
shall have his right thereto determined by competent judicial, 
administrative or legislative authorities, or by any other 
competent authority provided for by the legal system of the 
State, and to develop the possibilities of judicial remedy; 

(c) To ensure that the competent authorities shall enforce 
such remedies when granted^. 

Articled 

1. Nothing in the present Covenantmay be interpreted 
as implying for any State, group or person any right to engage 
in any activity or perform any act aimed at the destruction of 
any of the rights and freedoms recognized herein, or at their 
limitation to a greater extent, than is provided for in the 
present Covenant 

.2. There shall be no restriction upon or derogation 
from any of the fundamental human rights recognized or existing 
in any State Party to the present Covenant pursuant to law, 
conventions, regulations or customon the pretext, that the 
present Covenant does not recognize such rights or that it 
recognizes them to a lesser extent. 
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Article 19 

1. Everyone shall have the right to hold opinions without 
interference. 

2. ^véryohes^aiiha^ethe^ .^i^. 
right shali'includ^fréedom.to seé^^ rééeiveBandimpárt^l^érmatiónahd 
ideas of alikinds^regardléss of frontière, either orally^ inwritiñgor 
in print, in the form of art, or through any other media of his choice. ' 

3. The zeroise of the rights provided for in paragraph2of this 
article carries with ^t special duties and responsibilities. It may 
therefore be subject to certain restrictions, but these shall only be 
such as are provided bv la^ ^ d are necessary: 

(a) Fbr respect of thé rights or reputations of others; 

(b) For the.protection of national security.or public order 
(ordre public)', or of publichealth or morals. 

Article 20 

1. 

2. Any advocacy of national, racial or religious hatred that 
constitutes incitement to ^l^^^i^i^^tion, hc^tility or ^^léñ^e shall 
beprohibited'byia^w. " 

Article 21 

The right.̂ of peace^ul.assembly shallberecognize^l .No restrictions 
may be placed on thé exercise of this right other than ^hôse imposed in 
conformity with the law and which are necessary in a democratic society 
in the interests of national security or public safety, public order 
(ordre public), the protection of public^health or morals or the 
protection of the rights.and freedoms ..of others. 

Article 22 

1. Everyone.shall have-the right to freedom of association with 
others, including the right to form and join trade unions for the 
protection of his interests. 

2. No restrictions may bé'placed on the exercise of this right other 
than those which are prescribed'by law and which are necessary in a 
democratic societyB.inthé'inte^ests of national.security cr-public safety, 
public order (ordre public), the.prctection óf public health or morals or 
the protectionof thé rights and freédoms'.̂ of others'. This'article shall 
not prevent the imposition of lawful restrictions'on members of the armed 
forces and of the police in their exercise of this right. 

3. Nothing in this article shall authorize States Parties to the 
International Labour Organisation Convention ^f 1948 concerning Freedom 
of Association and Protection of the Right to Organize to take legislative 
measures which would prejudice, or to apply the law in such a manner as to 
prejudice the guarantees provided for in that Convention. 
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2. The International Convention on the Elimination.of,All Forms of Racial 
Discrimination provides inter'alia for political rights .in article 5 (o), which 
should be read together with paragraph (d), subparagraphs (viii) and (ix), of the 
^ame article and with articles 2, ̂  and 7 of the Convention, as follows: 

. "Article5 

"^n compliance with the fundamentalobligations laid down in article 2 
of this.Oonvention, States Parties undertake to prohibit and^tp eliminate 
racial, discrimination in all its forms and to guarantee the right of. ... 
everyone, without distinction as.tp race, colour, or national or ethnic 
Origin, to equality before the law, notablyin thé enjoymentBoftne^.. 
following rights: 

"(с) Political rights, in particular the rights to participate in 
elections -to vote and to stand for election - on the basis of universal 
and equal suffrage, to take part in the Governmentae^ell as "iñBthe.. 
conduct of public affairs at any lev.el"and to have equal access to public 
service; 

"(d) Other civilrights, inpartic^larB 

"(viii) The rights to freedom of opinion and expression; 

"(ix) --The right to^fréédomof peaceful as^émb^^dass^ciation;^^ 

These provisions have to be read together with those ih ar^iclé^ 2, ̂  and 7 as 
follows: ^ ^ 

"Articled 

1. States-Parties condemn racial discrimination and undertake to 
pursue by all appropriate means and without delay a policy of eliminating 

^racia^discrimihationih all.its forms' and promoting understanding ^móng 
allraces, and, to this end: ^ -̂  -...̂ '-. 

(a)" Each State Party undertakes to'ehgage inno act or practice of 
racial-discrimination against persons, group's of persons or institutions 
and to ensure that all public-authorities and public institutions, national 
and local, shall act incohf.ormity^with this obligation. 

(b) Each State Party undertakes not to sponsor, defend or support 
racial discrimination by any persons or organizations; 

(c) Each State Party shall take effective measures to review 
governmental, national and local policies, and to amend, rescind or 
nullify any laws and regulations which have the effect of creating or 
perpetuating racial discrimination wherever it exists; 

(d) Each State Party shall prohibitand bring to an end, by all 
appropriate means, including legislation as required by circumstances, 
racial discrimination by any persons, group or organization; 
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""" (e) Each State Part^undertakestd encourage, whereappropriate^ 
integrationist multíraéial organizations and.movements and other means of 
eliminating barriers between races, and to discourageanything which tends 
to strengthen racial division. 

2. States Parties shall^when^the circumstances so warrant, take, 
in the social, economic, cultural and other fields, special and concrete 
,measures to ensure.thé^adequate development and protection of certain 
racial groups or ihdîBviduàls belonging to thern̂ , for the purpose of 
guaranteeing them tné-^ull and equal^énjoymeht of human rights^ and 
fundamental freedoms ^Thesémeasúres shall inho case entail as a 
consequence the maintenance of unequal or separate rights for different 
racial groups after the objectives for which they were taken have been 
achieved." 

Articled 

States parties s^all assure to everyone within their jurisdiction 
effective proteqtionahd remedies, through the competent national 
tribunals and other State institutions, against any acts of racial" " 
discrimination which violate his human rights and fundamental freedoms 
contrary to this Convention.,, as well as the right to seek from,such 
tribunals just and adequate reparation or satisfaction for an^ damage 
suffered as a result of such discrimination. 

^^^^C^5 ̂  

States Parties, ̂ undertake to adopt immediate and effective measures, 
particularly in thé fields of teaching, education, cultureand information, 
with a view to combating prejudices which lead to racial discrimination 
and to promoting understanding, tolerance and friendship among nations 
and racial or ethnical groups, as well as to propagating the purposes end 
principles of the Charter of theUnited Nations, theUniversal Declaration 
of Human Rights, the UnitedNations Declarationon theEliminationof 
AllForms of RacialOiscrimin^tlon, and this Convention. 

Article 1 of the Convention defines "racial discrimination"andparagraph 4 of 
that article contains the following provision. 

"Special measures taken for the sole purpose of securing adequate 
advancement of certain racial or ethnic.groups or individuals requiring 
such protection as may be,necessary in order.to ensure such groups or 
individuals equal enjoyment or exercise of h^man rights and fundamental 
freedoms shall not be deemed racial discrimination, provided, however, 
that such measures do not, as a consequence, lead to the maintenance 
of separate rights for different racial groups and that they shallnot 
be continued after the objectives for which they were taken have been 
achieved." 
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В. " Initial remarks 

3. The real significance for indigenous populations of the provisions quoted 
in paragraphs 1 and 2 above depends on many circumstances which may vary from 
country to country and even from region to region within the same country. 

4. It must bo pointed out that, as is well known, the effective exercise of the 
rights set out in these provisions is affected everywhere by a number of factors, 
particularly those of an economic and social character. In the case of indigenous 
populations, the effective exercise of political rights is affected by a long 

list of complex circumstances which transcend any formal and abstract recognition 
embodied in the constitutions and other fundamental laws of the countries where 
such populations are to be found. Although not entirely absent, explicit de jure 
discrimination is infrequent. Generally speaking, the factors responsible for 
preventing indigenous populations from effectively exercising those rights which 
are formally granted to thé population as a whole, or from participating in the 
electoral or consultative processes otherwise than within the strict confines of 
the area they inhabit, are to be found in the de facto situation. Their economic, 
social and cultural way of life sets them substantially apart in this regard. 
Their prevailing concern with local affairs has tended to confine their action .. 
almost entirely to the region in which they live. This tendency is exaggerated-
in the case of isolated populations, such as certain groups of forest-dwellers 
and mountain-dwellers who, by virtue of their complete physical isolation, have 
absolute control over their own affairs, but, at the same time, lead strictly 
separate lives from the rest of the population of the country. A similar sort 
of situation may prevail in the case of nomadic and semi-nomadic populations whose 
isolation is relative. . Th^ presence of indigenous populations .in these areas 
of refuge is often the direct result of the expansionist tendencies of the dominant 
population during the colonial period or even during the independent life of the 
country. 

З. There is a whole complex of pressures which have continued to impinge on 
thesegroups, keeping-them, whether deliberately or not, in a state of physical 
and institutional isolations It is this process of pressure and defensive action 
which can be held responsible in not a few cases for the ignorance of the official. 
language and the illiteracy which in practice prevent greater participation by 
these groups in the consultative and voting processes or election or appointment to 
public office outside their own communities. The same process is responsible for 
eliminating from books and other publicationsand from the institutions and practices 
imposed by the dominant groups any information concerning, or consideration or 
recognition of, the political institutions, practices and sensibilities of the 
indigenous populations. Furthermore, whenever indigenous populations live in. 
contact with other non-indigenous population-groups which have assumed a predominant 
position, they have suffered varying degrees of interference in their internal " 
organization and methods of control and this has seriously affected their own 
socio-political processes inside their communities. 

^. The range of factors relevant to the situation of indigenous populations in 
the various countries in which they liv^ could have been made clear only if the 
information available had been based on a close and systematic scrutiny of that 
situation. However, this is not the case. The information available in connection 
with the present study is mainly of a fragmentary nature and relates only to a few 
situations. 
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С. Discrimination and the elimination thereof 

1. Introductory remarks 

7. The information available in this regard reveals no clear-cut cases of 

specific de jure exclusion of indigenous inhaoitants from the right to vote or 

to be elected or appointed to public office. Nor is there any information 

concerning systematic denial, limitation or restriction in law in connection 

with their rights of peaceful and unarmed assembly or of association for political 

purposes and their freedom of expression for these ends. 

8. In practice, however, even without such legal provisions there can be 

serious limitations in this regard. Although, for the purposes of the present 

study, the formal recognition of these rights is of lesser interest than the 

possibilities open to indigenous populations for the effective exercise of any 

rights that other segments of the population can in fact exercise fully, mention 

should be made of the basic provisions in force as they emerge from the information 

gathered. Because this information does not provide a basis for comparative 

analysis, the account that follows will deal mainly with certain specific cases 

in each country. Only in a few instances was it possible to present any kind 
of comparative analysis. 

9. In the.countries for which information is available, the law makes provision 
for all citizens, without distinction as to race, colour, or national or ethnic 
origin, to enjoy equally w ^ n respect ^o political rights, 1^ p^tl^ul^ the ̂ ight^ 
to participate in elections, to vote and to stand for election and to take part 

in the government as well as in the conduct of public affairs. In most cases, 
these rights are enshrined in the Constitution. Usually the Constitution sets 
out the qualifications and disqualifications for persons entitled to vote in an 
election of members to a national Parliament or legislative assembly and to be 
elected as members of such bodies, the basic criteria of the electoral system to 
be followed at such elections, and the intervals at which these elections shall 
be held. It also establishes machinery such as elections commissions or tribunals 
for the purpose of ensuring impartiality and compliance with the provision of the^ 
law in the registration of electors and the conduct of elections. 

10. It must be stated, however, that even though the law may accord to all 
persons withina country the right to voteand to stand for election, there are 
a number of circumstances which may prevent the exercise of that right by all 
persons on an equal footing. In some cases, the failure of members of a non-
dominant group to ta^e full advantage of the right in question may be due to^ 
historical factors, economic opposition, educational opportunities or some form 
of existing de facto discrimination. For example, despite the fact that no 
individual or group may today be excluded by law from suffrage, the members of 
certain non-dominant groups appear to face a number of obstacles in achieving full 
and free participation in electoral and political processes. Indigenous voter 
registration and political participation have been slow to take effect or actually 
made difficult in some areas. 

11. Despite significant progress in many areas, indigenous candidates and 
voters are reported to have experienced hostility on the part of non-indigenous 
persons and many forms of discrimination by State and local governmental officials 
and bodies, political parties, and public and party officials. False information, 
fraud and outright intimidation are apparently still used in some countries to 
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block, weaken or neutralize the indigenous vote. Measures have been ta^en to 
change the boundaries of constituencies where indigenous voters are in the majority, 
so as to reduce their voting strength and consolidate predominantly noh-indigenous 
districts. Measures adopted to prevent indigenous persons from becoming candidates 
include: abolishing elective offices, extending the terms of incumbent officials, 
substituting appointment for election, increasing filing fees, delaying or refusing 
registration. 

12. Nevertheless, there is evidence of increasing participation of indigenous people 
in the electoral processes of all the countries surveyed in recent years. 

2. Consideration of the information available 

(a) General statements 

13. Before entering upon the examination of concrete statements and provisions 
dealing with more specific aspects of political rights, some general statements 
received from Governments which cover a wide range of subjects will be quoted... 

14D The Government of Denmark has stated in respect of Greenland, that: 

"The provisions laid down by the Central Governmental Authorities relating 
-to the rights referred to under outline item 71 do not refer to any specific 
groups of the population; they refer either to the population of the realm 
in its entirety (the provisions of the Danish Constitution concerning the 
right to vote, and eligibility for the Folketing, and concerning freedom of 
association, of assembly, and of speech and expression) or to the entire 
population of Greenland (the provisions concerning the right tolete, and 
eligibility for the Greenlandic Landsting, and for the Greenlandic municipal 
councils)." 

15D Th^Gdvernment of Bangladeshhas stated that "in Bangla^sh, e-very citizenenjoys 
thesamé political rights and privileges, irrespective of his religion, race, caster 
sexor place of birth or origin." 

ló'. The Government of New Zealand has transmitted the following general statement in 
addition to the specificinformation it has also provided on several aspects of 
political rights. The Government writes: 

"Both in national elections and^in local elections all citizens.aged 21 or 
over who have the necessary residential qualifications are entitled to vote 
or to stand as candidates for election." 

17. The Finnish Government has stated that 

"there are no denials or restrictions affecting the right of the Lapp 
population to participate in elections or other popular consultations; their 
right of access to elective or non-elective public office, their right of peaceful 
assembly and association for political purposes, or their right toform or join 
political parties, or their freedom of expression to those effects." 
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18. The Australian Government, on itspart, has reported that: 

"Aboriginals sharefull political rightswith other Australians. They 
may enrol, -vote and stand for election at all levels of government. 
Aboriginals-are however excused from compulsory enrolmentunderB the 
Commonwealth Electoral Act although they may, of courses enrol voluntarily. 
Aboriginals also share with all other Australians the same rights of peaceful 
assembly and demonstration, association for political purposes, and formation 
of and membership in political parties." 

19. Some Governments have included in their information data on past restrictions 
that have now disappeared or have referred to difficulties now confronting indigenous 
populations in the effective exercise of their political rights. 

20. Thus, the Government of Canada, referring to past restrictions, stated: 

'-'- "In 1950 Eskimos were granted the right to vote in. federal elections, and 
in-19o0 restrictions against voting by registered Ihdians^were removed. 
There is now no discrimination against ^Eskimos with regard to] voting, holding 
political^office or participating in the electoral process in federal, 
pro-vincial ^r territorial elections." 

21. The Government of Australia has added to its information quoted.above (para. 18) 
some data with reference to the exerciseof political rights by Aborigines and 

'̂ It is likely that educational, economic, culturaland linguisticfactors 
hinder many Aboriginals from effectively exercising their political rights, but 
Aboriginals have in recent years become increasingly politically aware and. 
urban Aboriginals are generally able effectively to exercise their political 
rights. Special educational programs are carried out by the Australian 
Electoral Office. Thé National Aboriginal Consultative Committee,-too, provides 
a trainingground for Aboriginals wishing to acquire wider political, in^l^nce." 

22. The Norwegian Government has included some references to the fact that the timing 
of certain elections sometimes poses difficulties for Sami voters, although there 
are no restrictions whatsoever on their political activities. The Government also 
states that there are some language difficulties: 

"... There aré no de jure or de facto obstacles to participation in 
political activities. At elections the language problem may prove difficult. 
At times when elections are being held, thé nomadic Lapps are heavily 
occupied so that it may be desirable to enable them to vote by post. The 
Lapp organizations have now taken up this question." 

23. The Government of the United States of America, in addition to other information 
supplied in connection with political rights, has stated in general terms that: 

^..^representation of American Indians and Alaska Natives in the governmental 
structure has been, largely, a matter of happenstance^ The indigenous person 
has won an election by virtue of his ability to get votes from a constituency 
that he then represents." 
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24- On this question, in general, it has been written that 

"... the heart of the question ... Is ... Do Indians or can Indians 
participate not only in elections of their tribal government but in all other 
levels of government, county, State, and federal? The answer is 
unfortunately: 'not, unless the individual is willing to expend great effort1. 

"The poor representation of American Indians and Alaskan Natives in the 
governmental structure has not been the result of happenstance. Instead the 
reason can be pointed out exactly, the systematic exclusion of Native 
Americans from the elective and governmental process. The treaties referred 
to in the United States answer provided that Congress must approve; this 
approval was the condition that was not mat." 1/ 

25. It has been added: 

"Although Indians finally received the legal franchise in all States in 1948, 
24 years after Congress granted it, Indians have been systematically denied 
registration, the process by which one can be eligible to vote. This is 
done by not making a register available,. not providing bilingual explanations or 
simply refusing to register people. Another major method by which Indian franchise 
becomes meaningless is through gerrymandering, the drawing of district lines to 
dilute the strength of a group or area. This is done by either including all 
the Indians in all districts making their vote worth lees than a less popular 
non-Indian district or splitting up the Indian population so that they are 
outnumbered in every district." 2/ 

26. It has been stated in an official report that in the United States of America: 

"Indians constitute less than one half of 1 per cent of the population of 
the United States and are widely dispersed throughout the country. Hence, 
they are not a particularly effective political force. Therefore, historically 
Indians have depended greatly on their unique leg&l status to protect them from 
the erosion of their rights by non-Indian private interests and State and local 
government." ¿/ 

27. The Government of Australia reports: 

"Since Aboriginals comprise less than 1 per cent of the total population, 
are predominantly rural and scattered throughout Australia, and were by 
tradition organized effectively only into small local units, their failure to 
become a political force is not surprising. Political awareness amongst 
Aboriginals is, however, increasing rapidly." 

1/ American Indian Law Newsletter, vol. 7, No. 11, Special issue containing . 
"the American Indian response to the response of the United States of America", p. 53 • 
See also government information quoted in paragraph 128, below. 

2/ American Indian Law Newsletter, vol. 7, No. 11, p. 53-

3_/ Report propared by the United States Commission on the Conference on 
Security and Co-operation in Europa for the European Review Conference in Madrid 
(November 1980), p. 150. 
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28. Turning to themore specific information which refers to concreteaspects 
of the question, it should be stated from the outset that, in general, there i^ 
only information on basic de jure aspects, with no significant discussion of the 
actual application or enforcement of the relevant provisions. All the data 
available in connection with the present study will, nevertheless, be discussed in 
as concrete terms as possible. Aspects of the right to vote and to be elected, 
as well as that of access under conditions of equality to non-elective public office 
will be dealt with. The rights of assembly, of association, including formation 
of and admittance to political parties, will then be discussed, together with 
whatever data are available on the ri^ht to freedom of speech and expression of 
political opinions and views. It should be berne in ̂ ind that this chapter is 
not intended to be an exhaustive analysis of political rights per se. It focuses 
on elements in the information available for the study which would indicate any 
differences in the way in which such rights are implemented with regard to the 
indigenous papulations, particularly differences which may be prejudicial to them. 

^ The ri^ht to vote 

29. generally speaking, in all countries surveyed, the requirements for voting are: 
nationality of the State in question, 4B attainment of agiven age (usually 18 
or 21^ and freedom from civil interdiction (for example, civil incapacity, insanity, 
moral turpitudes and fromdisqualification from the exercise of political rights 
(for example, conviction of a serious crimen. 

3 ^ In ^^^^ ^ ^ t ^ i ^ ^ ^rt^B^ ^e^l prov^ion^ would exclude some citizens from 
the right to vote like other citizens because they donot fulfil specified literacy 
or other educational requirements or do not have other skills referred to in the law 
in general terms which leave a wide margin for interpretation. 

31D The 8ra^ilian Constitution excludes illiterate persons from the ri^ht to 
register a^ voters^ The Constitution provides: 

^Article 147D 5ra^ilians over eighteen years of age registered as 
prescribed by law shall be votersD 

paragraph 3D ^ following may not register as voters: 

^a. Illiterate persons; 

"b. Those who do not know how to express themselves in the national 
language; 

"c. Those who are deprived, temporarily or permanently, of political 
rights." 

4B 1^ three of the countries surveyed, however, aliens may vote in municipal 
elections, provided they satisfy certain conditions such as residence (Bolivia, 
Constitution art. 220; Paraguay, Constitution art. 3̂ 2 and Venezuela, 
Constitution art. 111^. 

^ B 
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32. Act No. oOOl provides: 

"Art. 5. Thenorms of Articles 145 and 14^ of the federal Constitution 
^ relating to nationality and citizenship, apply to the Indians or forest-

^dwellers. 

"Sole paragraph. Enjoyment of civil and political rights by the 
Indian depends on verification of the special conditions established in this 
Law and in the pertinent legislation." 

33. further, concerning the enjoyment of the general rights of citizenship 
without discrimination, the Special Rapporteur notes that, although under 
article 147 of the federal Constitution Brazilians over 18 years of age h^ve the 
right to vote, under section 9 of Act No. ̂ 001 "an Indian may not be emancipated 
from tutelage and therefore^acquires the right of citizenship until he is 21 years 
of age and only if he has 'the necessary skill t^ perform a useful activity' ..." 

34D Thé Philippine Constitution provides that "it shall be the obligation of every 
citizen qualified to vote to register and cast his vote" (article ^, section 4^. 
Other provisions seem, however, to disqualify certain indigenous persons from voting 
like other citizens, but grant them the right to elect their own representatives 
to certain public bodies. It has been written, in fact, that: 

"... Illiterate Aborigines do not have voting rights, but those who fulfil 
certain conditions regarding education may elect their own representatives 
to thè^various government bodies." ̂ B 

35D Provisions making literacy a prerequisite for the right to vote have now 
disappeared from constitutional or statutory texts in several other countries. ̂ B 
elsewhere, a distinction has been drawn making the vote obligatory for those whô̂  
know how to read and write and optional for those who do not. ^ost of these 
provisions have how also disappeared from constitutional and statutory law. 
One country, however, makes that difference in its Constitutionadopted in 1977 
and presently in forced T̂B 

3^. The fact that citizenship was only "conferred" on American Indians in the 
United States of America in 1924 and that some had not asked for it or wanted it, 
and all received legal franchise in all states in 1948 has been discussed earlier. ̂ B 
The statement of the Canadian Government that Inuits were granted the right to 
vote in federal elections only in 1950 and restrictions against voting by 
registered Indians were removed only in 19^0, has also been quoted before. 9̂B 

5̂B International Labour Organisation, Indigenous Peoples: Living and 
forking Conditions of Aboriginal Populations in Independent Countries, Studies 
and Reports, New Series, No. 35 (Geneva, International Labour Office, 1953^, 
^ 5 5 0 . 

^B ^or example, in Chile (1925 Constitution, art. 7 ^ Ecuador 
(194^ Constitution, art. 17^ and Peru (1933 Constitution, art. 8^. 

^ T̂B Ecuador, Constitution of 1977^ article 33^ which reads: "noting is 
universal, direct and secrete obligatory for those who know how to read and write, 
and optional for illiterate persons." 

8B See paras. 24 and 25 above and paras. 55D59 of chapter ^11 on basic 
principles (EBCN.4BSub.2B47^BAdd.2^. 

9̂B See para. 20 above. 

^ ^ 
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37. There are, however, other countries in which full citizenship is still granted 
only to some indigenous peoples and not to all. Thus political rights are 
exercised only by those who have full citizenship. This appears to be the case 
in Paraguay, since, according to information supplied by the Anti-Slavery Society, 
political rights have in fact been "granted to the minority among the Indians, who 
have full citizenship, ... but not to the others". 10B 

38. Even where all enjoy full citizenship in law, some difficulties may remain which 
restrict the exercise of voting rights in practice. 

39D Thus, the Government of Costa Rica states: 

"Ninety per cent of the indigenous population do not participate in 
elections or other consultations of the people because they do not have an 

^identity card, which for various reasons - schooling, culture - they have not 
been able to obtain or keep valid. There are no legal limitations, once an 
identity cardáis obtained." 

40. In the United States of America, certain difficulties encountered by American 
Indians in registering as voters have been mentioned above. 11^ 

41. At the local level, the indigenous inhabitants have been having amore 
satisfactory record of participation and have been takingan active part in many 
activities and civic affairs of political importance in the immediate Ideality in 
which they live and in local government in the rural areas in which th^y are 
concentrated. In recent times, there have been instan^^ ^f ^rti^ip^tion by 
these populations in similar activities in urban centres. 

(c^ The right to stand for election and to be elected 

42. In all countries covered by the study; a candidatefor elective public office 
must meet the requirements for exercising the right to vote and, in addition, he 
must possess the^nccessary abilities and qualifications to carry out the relevant 
functions satisfactorily. The conditions, abilities and qualifications for access 
to non-elective^public posts usually follow a similar pattern in the different ̂  
countries. 

43D ^ specified age, higher than that required for voting is often required for 
standing for election to higher posts, such as senators, or representatives in 
national assemblies. 12B 

10B Information furnished on 3 September 197^D 

11B In paras. 24 and 25D 

12B This happens in all countries surveyed. ^or example, an age limit cf 
ЗО years is set in Pakistan for election to the Senate (Constitution, art. ̂ 2(c^ 
and in Norway for election as a representative (Constitution, art. ^1^. The 
minimum age in Brazil for election to the ^deral Senate is 35 (Constitution, 
art. 41^. in India the minimum age is 25 for election to the ̂ ouse of the People 
in Parliament and 30 for election to the Council of States in the same Parliament 
(federal Constitution, art. 34 (b^. 

^ 
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44. In Ecuador, candidates for elective office must be affiliated to a political 
party as a necessary requirement. 13B Similarly, in Sweden, the seats in the 
Riksdag are distributed among parties in accordance with a system of 
representation which is proportional to the votes obtained in the election. 14^ 

45- In certain countries the law prevents indigenous people from standing for 
election and being elected to public office. 

4^. This is the case in Brazil where "persons who may not be registered may not^ 
be elected to officer (federal Constitution, art. 150^. Since, as has been 
discussed above, 15B illiterate persons may not register as voters, it follows that 
indigenous people who are illiterate, may not stand for election. 

47. In Paraguay many indigenous persons may not stand for election to public 
office since not all of them have been granted full citizenship. This has meaht 
that indigenous people tend not be represented in public office. l̂ B The Anti-
Slavery Society which has submitted this information adds, as an example, that 
there is no Indian deputy in the National Assembly. 17B 

48. In other countries, there is no de jure restriction on indigenous people 
standing for election and being elected to public office, but de facto thereare 
obstacles which ultimately curtail their participation in political activities^ 
including that of being elected. This is the case, for example, in Costa Rica, 
where according to information furnished by the Government up to 90 per cent of the 
indigenous population does not take part in elections or other^popular consultations 
because they have no knowledge of the identity card needed to do so. Once they 
have obtained the card^ there are no legal limitations on their participation in 
electoral and political processes. l8B 

49- According to information quoted above, 19B in the United States of America 
the electoral roll is not open to all indigenous people, some are simply refused 
registration or the necessary explanations in a language they can understand in 
order to register and thu^ become eligible tobóte as well as to stand for elections 

50. Other practices include "gerrymandering" or other dilution tactics, through 
which the relative numerical strength of the indigenous vote is diminished or 
neutralized so that they are outnumbered where they could otherwise be very important 
groups or even constitute a majority. 

13B Constitution of 1977^ article 37^ which reads: "Only legally recognized 
political parties may present candidates in a public election. In addition to the 
other requirements imposed by the Constitution, to run as a candidate in any public 
election a person m^st be affiliated to a political party." 

14B Constitution, article 14. 

15B See paras. 3ID33^ above. 

l̂ B See para. 35^ above. 

17B information submitted on 3 September 197^-

l8B Sèépara^ 37^above. 

19B See para. 25, above. 
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51. Similar practices areused in the Central Tribal Belt in India according to 
information quoted below 20B in the context of a discussion of questions pertaining 
to the autonomy of tribal populations in the areas they inhabit and their recognition 
as local or regional politico-administrative entities. 

52. In several of the countries for which information is available, the indigenous 
population has representatives at various levels in national Government. They 
participate, for example, in the national and State legislative bodies. 

53- Thus in 1975^ according to information furnished by the Government of Australia, 
three Aboriginals had been elected to Australian parliaments under universal 
franchise. In late 1974 ^r. hyacinth Tungutalu^ of Bathurst Island was elected to 
the Northern Territory Legislative Assembly, and in the 1974 Queensland State 
elections, ^r- Eric Oeeral, of ^ops ^ale and Cairns, North Queensland, was elected 
to the Legislative Assembly. Senator Neville Bonner of Queensland retains his seat^ 
in the Au^tralian^enate. 

54- The Government of Canada has stated that: 

"The first Indian, ^rank Calder, a Nishga chief, was elected to the 
British ColumbiaAlegislatureinl949-

"... two native people sit in the federal^ouse of Commons, having been 
elected in the federal election of October 1972: Len marchand, M.P. for 
^amloop^Caribou, ^ ^ ^ally Bî tî , ̂ .^. f̂ r the ^orth^c^t Territories ^ 

"Several native people have been elected to the Territorial Councils of the 
Northwest Territories and the ̂ ukon." 

55- The statements of the Government of^the^United States of America to the effect 
that indigenous persons have won an election by virtue of their ability to get votes 
from a constituency that they then represent, as well as the assertion by the 
Government that "representation of American Indians and Alaska Natives in the 
Governmental Structure has been a matter of happenstance" have been referred to 
above. 21B 

5o. The Government has further stated in this connection, that: 

"Indian tribes are governed, generally speaking, through a constitution that has 
been ratified by the Secretary of the Interior and that spells out how a tribal 
government is elected, how long it serves the tribe, and who is entitled to vote 
in tribal elections. The rights of peaceful assembly are guaranteed 
indigenous people by the United States Constitution as are the rights of 
peaceful assembly of all other citizens. 

"Oenial of rights of an indigenous person by his or her tribal government 
generally are redressed at election time. however, at least one protest on an 
Indian reservation - the protest at bounded ^nee on the Pine Ridge (Oglala Sioux^ 
Reservation - came about, in part, because a dissident group of Oglala Sioux 
tribal members did not agree that the tribal government represented their point 
of view." 

20^ See paras. 1^8 and lo^ below. 

21B See para. 23, above. 2 2 1 
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57- in this connection it has been written: 

"It is ironic that the United States chose only to respond by citing the 
existence of tribal governments and an isolated incident on the Pine Ridge 
Reservation in South Dakota whi^e at the same time Navajo People in Arizona 
are being denied their franchise through illegal and immoral means. 

"Indians have the right of peaceful assembly and freedom of speech but 
without a meaningful franchise these rights are void. Rights in a vacuum 
are not rights. 

"^hile it is true that the major problem ^is one^ of determining eligibility, 
assuming eligibility in a recognized tribe is abased on^ ancestry, the tragedy 
of this process is that people with little or no tribal blood are included on 
some rolls while people with the requisite amount or more are excluded. This 
procedure is particularly prevalent in areas where mineral wealth is present 
and per capita payments will be made. 

D "The United States has also failed to provide adequate help for similar 
tribes that have been ignored in making a correct updated roll. ̂  Of course 
proving ancestry is to no avail if the tribe to which one belongs is no 
longer recognized." 22^ 

58. It has been indicated that one of the most dramatic problems which led to 
activities of the American Indian movement was corruption in the Bureau of Indian 
Affairs and within federally controlled selective systems" of government on Indian 
reservations. 23B 

59- It haŝ  also been pointed out that the bounded ^neé siege was caused in part by 
the fact that the Oglala Sioux were not allowed to elect their own officials 
themselves but had to accept persons imposed by thé Bureau of Indian Affairs. 24B 

D ^0. As to indigenous representation in local government it has been pointed out 
that in Finland there is mixed Lapp and non-Lapp representation in the Communal 
Councils of the provinces where^the Lapps reside, as other groups of population also 
reside there. The municipal and rural communes constitute local administrative 
entities whichhave been granted, by law, a far-reaching right to local self-
government. 

oi. In New Zealand as a result of the local elections in 1971^ 13 ^ the 21 cities 
elected from one to four ^aori councillors, thus bringing to 22 the total number of 
Maoris elected to the municipal councils^ 

^2. In any event, the indigenous populations and some non-governmental bodies 
complain^thàt, in spite of the growing non-indigenous vote for indigenous candidates, 
the latter have so far achieved a merely symbolic representation which does not give 
them an effective say in the decisions of the multirepresentational assemblies to which 
they belong. 

22/ American Indian Law Newsletter, pp. 53-54-

23/ - John Mohawk, "The sovereignty which is sought can be real", Akwesasne Notes, 
vol. 7, No. 4, 1975, PP- 34-35-

24/ "Facts on.file", Weekly World News Digest, 1973 (New York), p. 166. 
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^3- Thus, for example, in New Zealand - a country in which the participation 
of the indigenous population in local government is most apparent - the Government 
rightly note^ as important that: 

"There is a long tradition of Maori participation in local government 
in rural areas and, in the last 15 years, they have been playing an 
increasingly prominent part in urban areasl The last local body elections 
were held in 1971- There are 21 cities in New Zealand and in the 1971 
elections 13 cities elected from one to four Maori councillors^ Altogether, 
22 Maoris were elected to city authorities. Bearing in mind the fact that 
there are some cities with only a handful of Maori residents, it is clear that 
the residents of most cities have no prejudice against Maoris in their 
controlling authorities. There is not one city where the Maori proportion of 
the population is sufficient to elect one of their number without substantial 
support from non-Maori citizens^ Maoris were also elected in many boroughs and 
counties- On a number of occasions Maoris have been elected as mayors of 
boroughs and chairmen of county councils. In the la^t elections two cities 
elected Maori Deputy Mayors." 

^4- On the other hand, the Citizens' Association for Racial equality, adomestic 
non-governmental organization that is working towards more effective equality of the 
various population groups in the country pointed out, in its statement to the 
Special Rapporteur duringhis official visit to that country in June 1973^ that: 

"A great network of local bodies and ad hoc organizations exists in 
New Zealand, and Maoris are invariably eligible for election or appointment ^o 
these. But their minority status means that they are seldom able to exercise 
effective control over them, let alone an effective voice within; their 
representation, at best, is usually of a token nature. The result is that 
Maoris are invariably left out of the decision-making process - and often from 
decisions that vitally affect them (or their children)-" 25^ 

^5- ^n^ separate Maori and non-Maori representation in Parliament is discussed 
below in section D^2. in the case of local body elections, the situation is different^ 
All citizens resident in a local authority area vote on a common rollD Cities are 
governed by city councils, smaller towns by borough councils and the rural areas by 
county councils. 

óô . in this connection, reference should be made to the provisions in force in some 
countries, whereby certain seats in the local and national assemblies are reserved 
for certain disadvantaged population groups, including indigenous populations. 

^7- In New Zealand, there is separate Maori representation in Parliament and in^ 
the Cabinet. Separate Maori representation was provided for by the Maori 
Representation Act, 18^7- Today, the statute law on elections and the life of 
Parliament is contained in the Electoral Act, 195^- ibe ^ouse of Representatives 
now consists of 80 members, four of whom are Maori (see paras. 141-147 below). 

^8. in India, the Scheduled Tribes, which have been included by the Indian Government 
among those it describes as the "weaker" sections of the population, are entitled 
to proportionate representation in state assemblies and the National Parliament. 
These arrangements are described in more detail in paragraphs 138 to LiO, below. 

^9- In Pakistan, by Order No. 13 of 1970, seats have been allocated to the 
centrally administered tribal area in the National Assembly (see para. 137^ below)D 

25B information furnished orally to the Special Rapporteur in Auckland during 
his official visit to New Zealand in June 1973 and later confirmed in writing. 

22^ 
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(d) The ri^ht to equal access to public service 

70. in all the countries for which information is available, the law imposes 
no restriction on the eligibility of nationals to access to the public service 
on the ground of race, colour, national or ethnic origins The right to take 
part in the Government, as well as in the conduct of public affairs at any level, 
and to have equal access to public office is based only on personal competence 
and merit with no restrictions other than those established by law. In many 
countries, the right to hold public office is restricted to citizens and certain 
of the highest administrative and political offices must be held by citizens by 
birth and not by naturalized persons 

71D Initial appointments to career posts in the administration are in most 
cases made on the basis of competitive examinations as a general ruleD^ 

72. In one country (Guatemala) a fundamental law provides that "in filling 
public posts, th^re ^halibe no discrimination based on race, sex, civil status, 
religion, births ^oc^al or economic position or political opinion". According 
to the same law any discrimination on political, social, religious, racial or sex 
grounds which harms or favours public servants or persons aspiring to enter the 
Civil Service shall make the public officials responsible liable to fines, 
suspension or in grave cases, dismissal following a hearing before the National 
Civil Service Boards 

73D in many countries indigenous people are markedly underrepresented in 
appointed governmental posts. The fact that they occupy so few important public 
posts, or none at all^ is largely the result of linguistic, cultural and 
educational differences, the bulk of indigenous populations often being illiterate 
in many countries. 

74- There are, however, clear cases where there are other reasons, whether in 
addition to the former causes or independently, for preventing^ limiting or 
restricting access to appointive public office which seriously affect any 
criteria for bringin^about conditions of equal access to ^uch officer 

75- ^or example, the Anti-Slavery Society states that in Paraguay indigenous 
people rarely occupy appointive public office and never ^on any but .^^ the 
lowest administrative level". This is communicated together with indications 
that only some of the indigenous populations in Paraguay have been granted ^full 
citizenship". 2̂ B 

7^. In several countries, the indigenous inhabitants hold non-elective office 
in the national Government, including some important posts, since according toD 
the information available, there is nothing to prevent them from holdingany 
of^ice^ provided that they have the abilities and qualifications required by lawD 
This, however, as i2 pointed out, is the stumbling-block for the indigenous 
populations in these countries, since, ̂ til very recently, very few indigenous 
inhabitants possessed the education and experience required for many of the 
important posts. For example. New Zealand explains the fact that only one Maori 
judge sits in its courts by the absence of candidates with the requisite 
qualifications: namely^ being a lawyer and having practised law for a specified 

26/ See paras.37 and 47, above. 
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numoer of years. A similar situation is to be found in other countries^ In 
all of them^ how^ver^ it is reported that more and^o^Bindigenous inhabitants 
are pursuing university and professional studies and submittingappîïcations 
for public póats. 

77D The Government of Canada has stated that^one Indian Senator has held office 
in the Canadian Senates a^ appoî nt̂ d body.̂  

78. In Guyana, according to an official o^biication: 

^Earnes^ of things^to come in so fa^ as Amerindiandevelop^ent and 
integration with the rest of the community are^concerned is seen in the 
fact that even now, when far-reaching long-term plans for Amerindian 
integration are just ^ginning to be implemented, Amerindian oitizen^of 
Guyana are alr^ady^be^omin^ faî  more visible than before among the coastal 
citizenry. Thus the past few years have seen a much greater intake of 
Amerindians into the ar^y and the police forced then^r^in^ profession, 
teaching, business, and Government and other offices. 

"In 19^9, Parliamentary Secretary for Amerindian Affairs, 
Mr. Philip Duncan, became the^first Amerindian citizen to represent 
Guyana at the United National Mr. Duncan, who^was one of the Guyana^s 
team of delegates attending the twenty-eighth United Nations 
General Assembly, thereby set the pattern for the future participation 
of Amerindians in ^ne external affairs of th^ ̂ ^t^By DD.^ 27̂ B 

79^ in Aû t̂ralia the Office of Aboriginal Affairs carries out the directions 
of.the Minister-in-Charge. In the State of Victoria, there is an Aboriginal 
Affairs Advisory Council createdby the Aboriginal Affairs Act^ 19^7^ this 
Council includes aboriginal m^mbers^ There is also a Minister for Aboriginal 
Affairs in tnis^StateD Arrangements for a statutory advisory council ar^ being 
made in th^ Sta^éóf ^ew South Walesa 

80. In connection with access to non-elective officer the Gov^mm^nt of the 
United States of America reports that: 

^ "... the^Bureau of Indian Affairs has had ... Indians as 
Commissioners . ^ and, DDD ^like^ varióusothérunitsof gov^mm^nt 
concerned with Indian matters, has a hi^h proportion of Indian employees 
that presumably inject Indian thinking into the executive branch of 
government ..." 

81. Reference has been made above in chapter ^, Administrative arrangements, 
paragraph 72, to statutory preference to be granted to American Indians in posts 
available in the Bureau of Indian Affairs^ The lo^ representation existing in 
these posts despite legislative mandate^and^ judicial adjudication has also been 
pointed out. 

82̂ . What has been called "the failure to comply witha legislative mandate to 
give employment preference to indien people within th^ Bureau of Indian Affairs" 

27B Guyana, Ministry of Information and Culture, "A brief outline of the 
progress of integration in Guyana", January 1970, pp.33,^1^^^ 

28/ American Indian Law Newsletter, loc.cit., pp.47-49-
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was reflected in Congressman Olsen'sreport (1970) which stated, inter alia^ 
that most positions occupied by Indians in the Bureau were of a low category 
and salary and that non-Indians were often promoted to supervisory positions 
when Indians were available. The cases of Freeman vs. Morton and Mancari vsD 
Morton have been mentioned as upholding the right of Indians to preferential 
employment in the Bureauof Indian Affairs. 29̂ B It was also shown that the 
number of American Indians employed by the Federal Government in agencies and 
departments where the Indian preference statutes are not in effect were even 
lower. The low figures given were ^aid to represent an increase of 0.1 to 
1.0 per cent in various levéis. 30B 

83- The Special Rapporteur ha^ received information from the Government on the 
more recent situation of Indian employment within the Bureau of Indian Affairs 
and in agencies and departments of the Federal Government which had shown some 
improvements The Special Rapporteur did not receivedata on Indian employment 
in State and local Govemment^agencies and departments. 

84. The^New ^ea^and Government has stated: 

'̂In the ca^e of non-elective public offices, the same opportunities 
are open to Maoris as to non-Maoris. In the ... Cabinet of 20 Ministers 
there were tw^ Maoris and one part-Maori holding office Lin 1973^ i^ the 
judiciary there ^.. ^was in 1973^ only one Maori magistrate. To qualify 
for judiciary positions a person must have practised as a barrister for 
at least seven years. In the past^only a few Maoris have qualified in 
law, which meant that there was little opportunity for a Maori to b^ 
appointed to the judiciary. In th^ la^t few years, however, the^umb^r 
of Maori lawyers has substantially increased and it may be expected that 
more will be appointed to the judiciary in future years. In the armed 
services and the police force there are large numbers of Maoris holding 
responsible positions. In the public service Maoris are able to apply 

^for any position for which they are qualified and there are in fact Maoris 
holding positions of responsibility in a wide ran̂ ge of Government 
departments. In recent years two Maoris have held the position of 
permanent head of a Government departments With the numbers of Maoris 
now moving through the ̂ pper grades of the public service, th^r^ is ev^ry 
prospect of an increasing number reaching top positions^" 

85. The Citizens' Association for Racial Equality, a non-governmental 
organization mentioned above (see paBa.04^, has transmitted information to the 
effect that Maoris ^ 

"are underrepresented in the civil service, even in the 
Department of Maori^Affairs where all the important posts are held by 
Europeans. Civil service procedures for appointments and promotions 
ta^e^Iittle or no account of the different cultural background and patterns 
of social behaviour of Maoris -and thus it is not surprising that they 
are underrepresented in positions of responsibility." 
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8ó^ The Government pointed out in 1974 that the comments quoted in the 
preceding paragraph 

"do not seem to take proper account of the part which is in 
fact being played by Maoris in local^ovemment in New Zealand-

^^It has already been mentioned, in other material supplied, that 
important decisions o^ Maori land development, Maori housing and 
investments by the Maori Trustee are made by the Board of Maori Affairs 
which has a Maori majority. Legislation just introduced into Parliament 
provides for an increase in the number of private Maori members of this 
Bo^rd^from four to s^ven. As the present Minister, who is Chairman, is a 
Maori, the new Board will comprise eight Ma^is and fo^r officials. In 
addition, District Maori Advisory Committees are being set up throughout 
the country to exercise delegated powers from the Board. These delegated 
powers will include the powers to make decisions on many aspects of 
Government lending to Maoris. So far as the social welfare division of 
the Department of Maori Affairs is concerned, this is almost entirely 
staffed by Maoris (and a fewPacific Inland Polynesians) from the Executive 
Director down^ardsD Persons applying for positions in this service are 
expected to speak Maori and to have a good knowledge of Maori society and 
culture." 

87. Some countries reserve a certain percentage of positions in the public 
services and orovide special training facilities to candidates belonging to 
indigenous groups to enable them to compete for higher posts in the administrative 
and allied services. In some countries the qualifications and standards required 
have been lowered in order to give indigenous candidates a chance of occupying 
some of those posts. (See paras.88, 89, 92, 130, 135 and 138 below^) 

88. According to information provided by the Government of Pakistan, it has 
relaxed the age limit by up to three years for minority communities and tribal 
candidates in certain districts in order to facilitate their access to the public 
service of Pakistan^ (See paraD135^belowD) 

89D According to information from the Government of Chiles 

"As^to the possibility of beingnamed to public office, whether 
elective or not, ... they Li^digenous peopled are subject to the provisions 
both of the Constitution and of the Administrative Statute. As regards 
access to public service in areas of indigenous concentration, however, 
there is a system of assigning them special points in the competitive 
examinations for such posts in accordance with regulations to be issued 
by the Presidentof the Republic (Lawl7, 729^ art.^7)-

"Apart from this, in the Araucania area for example, there is a large 
number of civil servants, especially teachers, who are Mapuches or of 
Mapuche descent." 

90. in other countries, the indigenous populations have been granted special 
representation in appointive bodies, mainly in the executive branch. 3̂IB 

31B For example in Australia, India, Pakistan and the Philippines. Not so in 
Malaysia, however, where the Government appoints a person to represent Orang Asli 
interests in Parliament and this person sits in the Senate. See para.!34^below. 

22B 



E/CN.4/Sub.2/1983/21/Add.^ 
page 25 

91. Thus, according to information provided by the Philippine Government, the 
President normally includes a qualified member of national cultural minorities 
as head of ^ ^ Cabinet-level agency or department. 32/ 

92. In Pakistan the Constitution provides that for a period not exceeding^ 
10 years from the commencing day, posts may be reserved for persons belonging 
to any class or area to secure their adequate representation in the service of 
Pakistan (section 27 (1))- People of different areas or classes should be 
enabled - through education, training, industrial development and other methods -
to participate fully in all forms.of national activities, including their 
employment in the service of Pakistan. (See para.135,below.) 

93- In India, a certain proportion of posts in the public services has been 
set aside for members of the Scheduled Tribes, and the Government provides 
special tutoring facilities in order to accelerate advancement to senior posts 
in the federal civil services. While the provision regarding reservation of 
seats in the Parliament and State Assembly expires 20 years after the entry 
into force of the Constitution, those Constitutional provisions concerning 
reservation of posts in public service are entrenched. 

(e) The right of assembly; the right of association; the right to form and 
join political parties; freedom to express political views and opinions 

94- The information available in connection with these matters does not contain 
any references to provisions applying specifically to indigenous populations. It 
refers in general to provisions applicable to all persons and does not include 
any indications as to how these provisions may have been enforced with regard to 
indigenous populations. The data available are incomplete and fragmentary. It 
may, however, be useful to indicate briefly the de jure situation as reflected 
by these provisions, the texts of which are available in connection with the 
study, pointing out the few references to the de facto situation a^ it affects 
indigenous populations. 

95- Inall countries for which there is information on these matters 33B 
provision is made in the Constitution, in other fundamental texts and/or in 
statutoryla^ for citizens 34/ or the inhabitants of the country 35B to enjoy 
-on an equal footing - the right of assembly, the right t^ participate in public D 
meetings and demonstrations or processions in public places -provided that theses 

32/ See para.131 below. 

33B No information whatsoever was available on Argentina, Australia, Burma, 
Chile, El Salvador, Guyana, Indonesia, Laos, Malaysia, New Zealand, Nicaragua, 
Norway, Panama, the Philippines, Sweden or Venezuela. This, of course, does not 
imply that these rights are not recognized or regulated in those countries. 

34/ ^ , f̂ B example, in Bangladesh, Denmark (Greenland^, India, Pakistan 
and Sri Lankan Whether this right is attributed only to citizens or to all the 
inhabitants of the country is not specified in the information relating to Canada, 
for examples 

35/ ^a, for example, in Bolivia, Brazil, Costa Rica, Ecuador, Guatemala, 
Honduras, Japan, Mexico, Pakistan, Paraguay, Peru and Sri Lanka. 
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rights are exercised^peacefully and that those participating in such activities 
ar^unarmed 3̂ B - and the right to associate with others for any legal purpose. 37/ 
In all systems the exercise of these rights is subject to regulation to safeguard, 
inter alia, public order, public morality and public decency. 3̂ 8/ 

9^. In some countries provisions also exist establishing the right of citizens 
to form associations in order to participate in political affairs.-3^/ 

97-^ Regarding some concrete examples of the formation of their own political 
parties by the Maoris in New Zealand, the Government has stated that: 

"Generally speaking, Maoris tend to support one or other of the main 
political parties, but it is normal at each general election for small 
political parties to be formed by Maoris. There is no restriction on^ 
their right to d^ so or against.any peaceful assembly and association ̂  
for political purposes. These freedoms are preserved by the common and 
statute law.for all persons, subject to laws of general application as to 
public safety, slander, etc." 

98D A^ to Paraguay, it has been stated that: 

"There is no special political association of Indians in Paraguay 
(the Asociación Indigenista being a body of non-Indians). 40/ 

3^/ E.g. Bolivia, Brazil, Costa Rica, Ecuador, Denmark (Greenland), 
Guatemala, Honduras, Japan, Indian, Mexico, Pakistan, Peru, Sri Lanka and Venezuela. 

37/ ^-^^ Bolivia, Brazil, Costa Rica, Ecuador, Denmark (Greenland), 
Guatemala, Honduras, Japan, Mexico, Pakistan, Paraguay and Peru. 

3^/ See foot-notes 34 to 37 immediately above. 

39B Information i^a^Bailable concerning only a few countries,^i.e^ Bolivia, 
Ecuador, El Salvador^G^atemala (which, however, prohibits "the formation or 
functioning of political parties that advocate the communist ideology or, by 
their doctrinaire approach, methods of action or intemationaiconnections, 
act against the sovereignty of the State or the foundations of the démocrate 
organization" of the country; it is also provided that not less than 20 per cent 
of those affiliated to a political party must know how to read and write, whereas 
the percentage of illiteracy among the indigenous population is high - see in 
this connection Chapter ^III, Education (E/CN.4/Sub.2/1983/21/Add.2, paras^-85)), 
Honduras,. Mexico, Pakistan and Paraguay (in which, however, "neither the formation 
nor functioning will be allowed of any political party whose purpose is to destroy 
the republican and representative democratic system of government or the multiparty 
system. The subordination of Paraguayan political parties to, or their alliance 
with, similar organizations in other countries is prohibited. Nor may subsidies 
or directives be received from abroad."). 

40/ Information submitted by the Anti-Slavery Society on 3 September 197^-
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"... The Consejó Indigene ... tends to consider itself an informal 
representative of the Indian community, but its prestige depends on its 
being supported by Paraguayans, of the Marandu Project." 41/ 

99- As regards political parties in Suriname, it has been reported that 
"political parties are racial, but the Government is a coalition of these 
parties ..."^42/ 

100. In Guyana an official source provides the following information:^ 

"Although Amerindians have been electing their own village leaders 
since 1955, Amerindians as a group had no political voice before 19^2, 
when a body calling itself the Amerindian Association was formed. Th^s 
Association, founded by a group of educated Amerindians^ but open to 
'all persons genuinely interested in the welfare of Amerindians' numbered 
5,000 members in 19^9 and had branches in 20 Amerindian villages. 

"In keeping with its stated aims and objectives ('.-̂  to promote 
and represent the interests and welfare of Amerindians in Guyana, and to 
make representation, and to take appropriate actions in these.respects'), 
the Association early became very vocal about the question of Amerindian 
land rights urging as one of its main planks of existence the granting to 
Guyana's Amerindians of firm title to all lands occupied by theml 

"So successful was this call that by 19^5, ̂ hen the conference for 
settling Guyana^s independence was held in London, special consideration 
was given by thé Guyana representatives at the conference to the question 
of giving Amerindians titles to their ancestral lands." 43B 

101. On political parties ^n Greenland, Denmark, an author writes: 

"There are currently four political parties in Greenland^ Two of 
them still have not established themselves formally as political parties, 
and are called movements, but are equivalent to parties^ .They act on the 
basi^of^héir political programmes, they take part in eiections^and so on." 44/ 

41/ The Consejo Indigene is an informal body composed of respected. 
indigenous leaders from various Paraguayan groups. It is closely related to 
the private Marandu Project whose collaborators selected the first members of 
the Consejo Indigene. ̂  The Consejo gradually gained independence and became^a 
spokesman fpr indigenous claims, and came to be recognized unofficially by Stat^ 
bodies, namely the Indigenous Affairs Department, as an informal representative 
of the indige^eus.population. Ibid. 

42/ ^.S. Naipaul, The Middle Passage (André Deutsch Limited, London), 19^2, 
p.lo4-

43/ Guyana, Ministry of Information and Culture, op.cit., p.37-

44/ Helge ^leivan, "^alaallit Nunaat - The land of the Greenlanders", 
IWGIA Newsletter, No.22, Copenhagen, June 1979, P-I5-
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102. These four parties are described as follows by the author: 

"'Siumut' ^In the early 1970s^ a group of young politicians who 
later formed a moderate socialist party Siumut (i.e. 'Forward'), formulated 
their strong criticism of the post-war development process. They launched 
severe attacks on the concentration of the population in a few towns, which 
was one of the main features of the notorious 'G-Ó0' scheme initiated in 
19^4. This policy effected the abandonment of many of the outlying 
settlements, as part of the effort to direct labour to the industrial 
plants in the towns of West Greenland. The remaining settlements stagnated 
due to a pronounced concentration of investments in the larger population 
centres onlyD^ 

"^Atas^uf (i.eD 'the connecting link') is a movement that has been 
established in opposition to Siumut. It stresses the importance of the 
best possible relationship between Greenland and Denmark, hence the name 
of the movement. Atassut is in favour of home rule, but its representatives 
in the Commission on Home Rule were much more billing to compromise with 
the Danish politicians when the Siumut representatives ^ere fighting most 
courageously to retain undivided ownership and control for the resident 
population of Greenland over non-renewable resources." 

"'Inuit Ataqatigiit' (i.e. 'the brotherhood of the Inuit people'; 
also meaning 'human brotherhood') is the only movement strongly opposed 
to home ruleD It is a socialist group fighting for independence, and 
maintaining that the compromise in the Commission on Home Rul^ ^ ^ 
non-renewable resources was a sell-out. Like the Siumut party it is most 
definitely against Greenland's membership of the EEC, and like Siumut it 
has a clearly anti-centralist attitude." 

"'Sulissartut Partiat' (i.e^ ^the Labour Party^) is closely related 
to SI^, the labour union of Greenland^ This party is very close to 
Siumut on all the main issues." 45B 

103. Freedom of expression, including that of political view^, is also provided 
for in all systems for which information is available. 4^/ 

45̂ / ibid., p.19. 

4^/ The data relating to Bangladesh, Burma, Chile, Costa Rica, 
Denmark (Greenland), Guatemala, Guyana, India, Japan, Pakistan and Suriname 
contained the texts of provisions dealing with this right. The information 
relating to Canada, Finland, Sweden and the United States of America contains 
statements of a general character concerning freedom of speech. Since ^one of 
these provisions or statements carried any specific references to the use of 
this right for political purposes or to its use by indigenous populations for 
the stated purposes, no meaningful discussion of these matters could be developed^ 

2 ^ 
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IO4. As regards some aspects of the rights to freedom of expression and of 
assembly and association for political and related purposes, in the 
United States of America it has been argued by many individuals^ groups and 
organizations that being a leader, or even a member of some associations -
particularly the American Indian Movement - and engaging in activities on 
behalf of Indian rights, has given rise to harassment and persecution. 

105- Furthermore, it has been alleged that certain associations seem to have 
been placed under surveillance and to have been singled out for harassment and 
disruption. 

10b. A publication contains information that would tend to indicate that there 
is a campaign against the American Indian Movement which is said to have been 
"tagged for disruption and surveillance": 

"As part of that programme, the CIA developed illegal relationships 
with local police departments, which included training programmes in 
intelligence work, routing payment of 'gratuities', the lending of CIA 
agents and equipment for police work, and the use of police officers 
during CIA break-ins. The CIA also had a long-time agreement with the 
Justice Department which exempted any CIA agent from criminal investigation 
or prosecution. These practices were exposed in the recent Rockefeller 
Commission on CIA Activities^ 

"The combinations of arrests, court actions and harassment^ point 
more and more to a state-federal-local conspiracy to deal expediently, 
efficiently, and thoroughly with native activists^ 

"The iegal campaign against the American IndianMovement haŝ  
continued for almost three years now, waged by an army of civil 
servants and police and prosecutors who never have to worry about 
where their rent mone^ or supper for their children is coming fromD 
These salaried officials are backed up by millions of dollars of 
travel money, investigators, secretaries, and all the technology 
and information the United States can command." 47/ 

47/ Akwesasne Notes, vol.7. No.5, 1975, PP-8, 14. 
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D. Sbecial measures 

1. Introductory^remarks 

107. The mere elimination of the adverse distinctions made against indigenous 
populations is not sufficient, further measu^e^ ̂ ^st be taken to ensure that 
indigenous populations are truly^on an equal footing with other population groups^ 
which enjoy their rights and freedoms in a fuller ^ense, as individuals andas 
peoples. After centuries of suppression and exploitation positive measures have to^ 
be taken to achieve conditions of real opportunity for these groups, which are now 
disadvantaged and vulnerable. 

108. One such measure is the reservation of elective or appointive posts^fcr 
candidates from underprivileged or disadvantaged groups in the general context of 
society as a whole. Among these "marginal" groups are the indigenous populations 
who after centuries of deprivation, persecution and exploitation, are in 
extremely depressedsituation from which they must emerge as full participants 
in the common effort and add their voices and views to the collective approach to 
problems and their solution. Their approach is recognized a^ valid and useful and 
they should have the opportunity to contribute their ideas thus enriching and 
broadening the.content of any action taken in the many areas in which they are 
particularly competent. 

109. Their own forms of organization and internal control have to be fully implemented 
so that they may find in their own roots the best ways of acting in accordance with 
^heir inherited life-styles ^id^lu^. 1^ this end, a nec^^^By ^e^u^Be ^f autonomy 
or self-determination has to be granted them in executive, administrative, legislative 
and judicial matters as well as in cultural, linguistic and educational approaches, 
including areas concerning matters of health and medicine, traditional occupations 
and forms of land tenure and development of natural resources. 

110. The concentration of the indigenous populations in certain areas or regions 
of countries where their own ancestral traditions and inherited institutions prevail 
can then be recognized and treated as local or regional socio-political entities for 
administrative and political purposed 

111. The following paragraphs will be devoted toBthe examination of such solutions 
as are referred to in the information available in connection with the study 
concerning ways in which a more just and equitable solution may be found for these 
populations to organize and function in the broader context of the State in which 
they find themselves today. 

2. Separate representation of indigenous populations 

112. In the outline used for the collection of information in connection with the 
study, the following text was included under item 73^ 

"Information as to whether separate representation of the indigenous 
and non-indigenous populations has been established at any level and, if 
so, details as to the special conditions governing the separate electorates 
and separate access to elective and non-elective positions, whether^ 
legislatives executive, administrative or judicial, and an indication as 
to whether such conditions work to the advantage or disadvantage of the 
indigenous populations of the country." 
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ИЗ- Few Governments and no non-governmental organizations responded to this question. 
Some information was gathered from other sources, such as domestic non-governmental 
organizations contacted during the Special Rapporteur's visit to several countries 
and scholarly publications. Whatever information is available as a result of these 
efforts is presented here. 

114- No information whatsoever was available for many countries in this regard. 48/ 

И З . Information is available Don some countries to the effect that there is no separate 
representation for indigenous populations in those countries. 49/ 

11^. The Government of Brazil states that: 50/ "there is no separate representation 
for the various ethnic, religious and similar groups. The representation of small 
ideological groups is assured by the existence of various political parties". 

117. The Canadian Government has also stated that: 

"No separate representation in provincial or federal governments has 
been introduced, nor. has it been sought by the native people. Indians, 
Eskimos ann Metis have participated in all three major political parties 
in Canada. Extraordinary steps have been taken in the North to provide 
for balloting in remote communities with the flying inof official polling 
materials." 

118. In somewhat similar terms, the Finnish Government has submitted the following 
information: 

"There is no separate representation for the Lapps at any level. As they 
have the same political rights as other people, there are Lapp Members 
of Parliament and members of the local communal councils which are 
representative bodies for localself ̂-government." 

119. In response to a request for information on certain aspects^of political rights, 
the Government simply stated: 

"There is no discrimination against the Lapps inregard to these rights 
^ The same legal rules apply to all Swedish citizens, including the Lapp^D 
There is no spearate political représentation of the Lappish populations" 

^ B 

48/ Argentina, Bangladesh, Bolivia, Colombia, Denmark (Greenland), Ecuador, 
El Salvador, Guatemala, Guyana, France (Guyana), Honduras, Indonesia, Japan, Laos, 
Panama, Paraguay, Peru, Sri Lanka, Suriname and Venezuela. 

49/ For example, Brazil, Canada, Costa Rica, Finland, Mexico and Sweden^. 

50B Study of Discrimination in the Matter of Political Rights, Conference 
Room Paper No. 77, para. 51-

^ 
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120. An expert who has been active for a long time in Sami affairs in Sweden has stated 
in thi^ regard, that: 

"The Lapps have no representatives in the Swedish Parliament ... . In 
1971 a new reindeer farming statute was presented in a Government proposition 
and by lobbying and forming a group consisting of several political parties 
we succeeded in getting several ameliorations in the text of the law. It has 
been posible, in th^ ^ r ^ ^ t ^^liament situation, to get a union of several 
parties for ^uch ameliorations, but things can change very much from election 
to election .^ D It is impossible for the Lapps to rely on just one political 
party; it would be d^goro^ to do soD" 5̂ 1/ 

121. On this questions the Government of Mexico states: 

"By virtue of the principle that all persons are equal before the law, 
enshrined in article 10 of the constitution, there is no separate representation 
in our country of indigenous and non-indigenous populations." 

122. With reference to separate representation of indigenous and non-indigenous 
populations in elective and non-elective collective bodies, the Government of 
Costa Rica answers simply "question does not apply". 

123- The information concerning three countries contains elements which would indicate 
the theoretical possibility of separate representation (Chile), the intention of the 
federal Government to establish such separate representation in a federal territory 
(Australia) and the existence at recent elections of separate indigenous lists of 
candidates which did not however gain separate representation (Norway). 

124. The Government of Chile states (1975): 

"There i^ no possibility in Chile, on the basis of legai texts, of 
achieving mandatory separate representation of indigenous populations 
that would mean also separate access to elective and nonselective positions, 
whether legislative, executive, judicial, etc. 

"At certain times in the past some political scientists have favoured 
abandoning the idea of bringing about a certain degree of political parallelism 
between indigenous people ano their non-indigenous co-nationals ... . 

"The aim of achieving an integration of indigenous people that does not 
absorb the customs^ religion, etc. inherent in their special way of life 
largely conflicts with the objective of those who support political and 
ideological paralleli^D Convincing evidence that indigenous people do not 
seek and have not so^ht to separate^themselves from the country's political 
context by forcing an ideological grouping of their own that would represent 
solely and exclusively the interests and aspirations of their race is to be 
seen, for example, in the high number of Mapuches who invariably present 
themselves a^ candidates, covering^the entire^ange of existing political 
ideologies, in the country's elections ^f representatives. 

"Such a st^te^ent of the situation rules out̂  the possibility of any 
desired separate representation that indigenous people could have or seek 
at any level. 

51/ Speech by Tornad Cramer, Sami ombudsman, at the Federal Union of European 
Nationalities me^ting^ 9 ^ay 19^2^ J^rup^und^ Folkho^jskob in South Slesvig, 
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"Now, if we may reflect on the matter for a moment, we can say that 
separate representation of indigenous people would be perfectly possible 
in fact and would be perfectly valid from the legal point of view. We^ 
make that statement on the basis of actual^existence of human and geographical 
conditions that would make it possible. Such conditions would be: they 
inhabit well-defined areas of the country, forming genuine zones of 
concentration, e.g. the Mapuches from Bio Bio to Llanquihue, the Aymarás in 
the Northern ^one, etc.; they have uniform customs, needs and problems 
as regards their social situation and standard of living; they possess 
organizations which represent them and have mass support, such as the ^ 
Araucan Societies; they are deeply devoted to their ancestral customs and 
venerate their foreoear^, an aspect often exploited by politicians; they 
account for a significant part of the electorate in their areas; lastly, 
those and other situations would make possible, or would pave the way for^ 
achievement of separate political representation. 

"However, in spite of all the above, apparently the non-political nature 
of^their organisations and the great diversity of ideologies found among the 
members, which is augmented by their extreme political instability, have 
prevented the formation of a single Mapuche or indigenous party of the kind 
propagandized by some politically motivated sectors. 

"All the above is^to be understood as being without prejudice to 
the right of every citizen of the nation to be guided by and to adhérente 
any of^the country's political ideologies." 

125- The Government of Norway has stated that there has never been separate 
representation for the Lapps. In the last two elections, there was a separate Lapp 
list of candidates, but at the last general election it didnot receive enough votes 
to gain representations 

12^. The Governments Australia^c^mmunicates: 

"To date, special protective ̂ or supplementary measures ^for the separate 
representation of Aboriginals^ have not been considered necessary. The .. 
^federalj Government has indicated^however that it would provide for specials 
representation for Aboriginal members in the Legislative Council of the 
Northern Territory, and has undertaken to investigate whether Aboriginal 
representation could be provided in State and Federal parliaments." 

127- In some countries, provision has-been made in different contexts for the separate 
representation of indigenous populations either in elective posts (United States 
of America) or in appointive posts (the Philippines), but either information has also 
been made available on the non-implementation of these provisions (United States) or 
the Special Rapporteur has no information on implementation thereof (the Philippines), 
as will be discussed in the following paragraphs. 

12^. The Government of the United States of America has reported that 

"Although at least one treaty signed by the United States Government and an 
^Indian tribe specifies a representation in the Congress under certain 
conditions^ thi^ has never come about and representation of American Indians 
and Alaska Natives in the governmental structure has been, largely, a matter 
of happenstance ... . The indigenous person has won an election by virtues 
of his ability to get votes fro^ a constituency that he then represents." 
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129. ^ chapter ^on administrative arrangements (see E/CN.4/Sub.2/1982/2/Add.4) 
reference is made to the statutory preference to be granted to American Indians in 
po^ts avaiable in the Bureauof ^dian Affairs. The low representation existin^in 
these post^ despite legislative mandate and judicial adjudication has also been pointed 
out. 

130. Information provided by the Government of the Philippines would indicate that 
under certain circumstances tne examination requirements for employment in the civil 
service may be waived in the case of members of the national cultural communities, 
and has transmitted the following legal text: 

"Republic Act 22^C (Civil Service Law): ... Sect. 23- Requirement and 
Selection of Employees - Opportunity for government employment shall be 
open to all qualified citizens and positive efforts shall be exerted to 
attract the best qualified to enter the service. 

"Employees shall be selected on the basis of their fitness to perform 
the duties and assume the responsibilities of the position whether in the 
competitive or unclassified service ... . 

"Oualification in an appropriate examination shall be required for 
appointment to positions in the competitive or classified service in 
accordance with the civil services laws except otherwise provided for in this 
Act: Provided, — andprovided, finally, that for the period of ten years 
from th^ approval of ^hi^ Act an^ in liñ^ ̂ ith th^ policy of Co^g^e^ to 
accelerate the integration of the cultural minorities, wherever the 
appointment of persons belonging to said cultural minorities is called for 
in the interest of the service as determined by the appointing authority, 
with the concurrence of the Commissioner of Civil Service, the examination 
requirement provided in this Act, when not practicable, may be dispensed 
^ith in appointments within their respective provinces if such persons 
meet the educational andother qualifications in an appropriate examination 
which may be required if the appointing official so directs." 

131- The Government has alsostated: "The President normally includes aqualified 
member of national cultural communities (minority) as a member of the Presidential 
Cabinet, as head of one Cabinet level agency or department". 

132. Despite efforts made to obtain further information on these aspects, the Special 
Rapporteur was unable to ascertain any degree of implementation in practice of these^ 
provisions. 

133- in several countries, the indigenous populations have been granted special 
separate representation in elective or appointive bodies. 5^/ 

134- In Malaysia, according to information provided by the Government, it appoints a 
person "to represent Orang Asli interests in Parliament" and this person sits in the 
Senate. 

135- Among the entrenched provisions of the Pakistan Constitution is one that provides 
that steps should be taken to bring on terms of equality with other persons the 

52/ Although this generally occurs in the legislative or the executive branches 
of government, there are special courts having exclusive jurisdiction in cases 
involving indigenous land rights. The information available in this respect does not, 
however, indicate whether indigenous membership in these courts is prescribed by law. 
A case in point would be the special Land Courts existing in New Zealand, Maori Land 
Court and Maori Appellate Court. 2 ^ B ^ 
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members of "under-privileged castes, races, tribes and groups" and, to this end, such 
groups should be identified by the Government and entered in a schedule of under
privileged classes. The Constitution also provides that "for a period not exceeding 
ten years from the commencing day, posts may be reserved for persons belonging to any 
class or area to secure their adequate representation in the service of Pakistan". 
Moreover, the Constitution stated that the people of different areas and classes, 
through education, training, industrial development and other methods, should be 
enabled to participate fully in all forms of national activities, including employment 
in the service of Pakistan. The Government reports that this representation has not 
been neglected in the higher cadres^of administration. The Government has waived the 
age limit by up to three years for minority communities and tribal candidates in 
certain districts, including aboriginals of some of them. 

13^. The Government of Pakistan has stated that: 

'̂In article 3^, the Constitution has safeguarded the legitimate rights 
and interest of minorities including their due representation in ̂ he Federal 
and Provincial ̂ ServicesD" 

137- ^or the purpose of electing members to the seats allocated to ^ne Centrally 
Administered Tribal Areas in the National Assembly the President out Order No.D13 
of̂  1 9 7 0 ^ o effect. 5̂ B 

138. In Indian ^pecial^measures have taken the form of enactments designed to^ensure 
the participations disadvantaged groups in the political processes. The Scheduled 
Castes (the so-called "untouchables") and the Scheduled Tribes, which have been 
described^by the Indian Government as the "weaker" sections of the population, are 
entitled to proportionate representation in State Assemblies andthe National 
Parliament. One of the consequences of this arrangement is^ according to the 
Government, the fact that the legislative bodies are constantly "alive" to their 
needs. ^Aoertain proportion of aposta in the public services has bee^ ̂ et aside for 
members of theScheduled Castes and Tribes, and the Government provides special 
tutori^g^facilities in order to accelerate advancement to senior posts in. the federal 
civil services. While the provisionregardin^ reservation o^^aats in the Parliament 
and State Assembly expires in 20 years after the commencement of the^Con^titution, 
those Constitutional provisions concerning reservation of posts in public service 
are entrenched. 

139. Regarding the separate representation ̂ f Scheduled Cashes and Scheduled Tribes 
in certain pluripersonal bodies and their^aims^o certain^posi^ and^ervice^, the 
Constitution of India provides: 

"330. Reservation of seats for Scheduled Castes and Scheduled Tribes in 
the house of the People D(l) Seats shall be reserved in the House of 
the People for: 

(a) The Scheduled Castes; 

(b) The Scheduled Tribes except the Scheduled Tribes^ 

53/ The Gazette of Pakistan, Islamabad, 18 July 1970. The Special Rapporteur 
requested the Government^of Pakistan to provide the text of Order No. 13 of.1970 
or information on its content, but received neither.D 
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(i) In the Tribalareas of A^sam; 

(ii^ InNagaland; 

(iii) InMeghalaya; 

(iv) In Arunachal Pradesh; and 

(v) In Mizoram; and 

(c) The Scheduled Tribes in the autonomous districts of Assam. 

(2) The number of seats reserved in any State or Union territory for the 
Scheduled Castes or the Scheduled Tribes under clause (1) shall bear, as 
nearly as may be, the same proportion to the total number of seats allotted 
to that State or Union territory in the House of the People as the population 
of the Scheduled Castes in the State or Union territory or of the Scheduled 
Tribes in the Stateor Union territory or part of the State or Union territory, 
as the case may be, in respect of which seats are so reserved, bears to the 
total population of the State or Union territory. 

(3) Notwithstanding anything contained in clause (2), the number of seats 
reserved in the House of the People for the Scheduled Tribes in the autonomous 
districts of Assam shall bear to the total number of seats allotted to that 
State a proportion not less than the population of the Scheduled Tribes in 
the said autonomous districts bears to the total population of the State. 

Explanation - 1 ^ this article and inarticle 332, the expression 
'populations means the population as ascertained at the last preceding census 
of which the relevant figures have been published: 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the 
relevant figured for the fir^t census taken after the year 2000 have been 
published, be construed a^ a reference to the 1971 census. 

" 

"332. Reservation of seats for Scheduled Castes and Scheduled Tribes 
in the Legislative Assemblies of the States - (1) Seats shall be reserved 
for the Scheduled Castes and^the Scheduled Tribes, except the Scheduled 
Tribes in the tribal areas of Assam, in Nagaland and inMeghalaya, in the 
Legislative Assembly of every State. 

(2) .Seats shal^bë^re^r^ed also for the autonomous districts in the 
Legislative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the Scheduled 
Tribes in the Legislative Assembly of any State under clause (1) shall bear, 
as nearly as may be, the same proportion to the total number of seats in the 
Assembly as the population of the Scheduled Castes in the State or of the 
Scheduled Tribes in the State or part of the State, as the case may be, in 
respect of which seats are so reserved, bears to the total population of the 
State. 

^ (4) The number of seats reserved for an autonomous district in the Legislative 
Assembly of the State of Assam shall bear to the total number of seats in that 
Assembly a proportion not less than the population of the district bears to the 
total population of the State. 
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(5) The constituencies for the seats reserved for any autonomous district 
of Assam shall not comprise any area outside that district. 

(̂ ) No person who is not a member of a Scheduled Tribe of any autonomous 
district of the State of Assam shall be eligible for election to the 
Legislative Assembly of the State from any constituency of that district. 

"334- Reservation of seats and special representation to cease after 
30 years^ Notwithstanding anything in the foregoing provisions of this 
Part, the provisions of this Constitution relating to: 

(a) The reservation of seats for the Scheduled Castes and the 
Scheduled Tribes in the House of the People and in the Legislative 
Assemblies of the States; and 

(b) The representation of the Anglo-Indian community in the House 
of the People and in the Legislative Assemblies of the States by nomination, 

shall cease to have effect on the expiration of a period of 30 years from the 
commencement of this Constitution: 

Provided that nothing in this article shall affect any representation 
in the House of the People or in the Legislative Assembly of a State until 
the dissolution of the then existing House or Assembly, as the case may be. 

335- Claims of Scheduled Castes and Scheduled Tribes to services and posts. 
The claims of the members of the Scheduled Castes and the Scheduled Tribes 
shall be taken into consideration, consistently with the maintenance of 
efficiency of administration, in the making of appointments to services 
and posts in connection with the affairs of the Union or of a Stated" 

140. The Anti-Slavery Society stated 54B 

"In view of the fact that thé ohe protective piece of legislation assiduously 
implemented by the Government of India is that of reserving ^eat^ for the 
Adivasis in State and Union legislatures, it may seem contradictory to 
assert that the Adivasis are actively prevented from acquiringreal 
political power in India. However, reservations policy of the Government 
of India is little more than a sham since there is no hope of the Adivasis 
acquiring real political muscle in this way ..." 

141. In New Zealand, as stated before (see paras. ̂ 7 and 84 above), there is separate 
Maori representation in Parliament and in the Cabinet. Separate Maori representation 
was provided for by the Maori Representation Act, 18^7- ibe Electoral Amendment 
Act 1937 introduced a secret ballot for Maori voters who enjoy the same electoral 
privileges as non-Maoris in electing the representatives of the four Maori electorates^ 
Today, the statute law on elections and the life of Parliament is contained in the 
Electoral Act, 195^. The House of Representatives now consists of 80 members, four 
of whom are Maori. The Maoris are usually represented in the Cabinet. 55B 

54/ Information furnished on 31 March 1977 in connection with the present study. 

55/ In 1973 there were three Maori ministers in a Cabinet of 20ministers. 
See para. 84 above. 
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142. New Zealand has had arrangements for the separate representation of the 
Indigenous population for over a century. Cfi the historical background of this 
question it has been stated that: 

"Within a few years of the establishment of self-government in 
New Zealand, it became apparent that very few Maoris qualified, under the 
law existing at the time, to take part in Parliamentary élections, either as 
voters or as candidates. The reason for this was that persona could register 
as electors only if they owned freehold land of a prescribed value. As all 
Maori land was held at that time under Maori customary tenure, very few 
Maoris were qualified. . 

"In 1867 the Maori Representation Act was passed to overcome this 
difficulty and to ensure that Maoris were represented in Parliament. The 
Act provided for the establishment of four Maori electorates together 
covering the whole country, and all male Maoris aged 21 years or more were 
given the right to vote or to be a candidate in one of those four electorates. 

"It is an interesting comment that the Maoris received universal 
manhood suffrage sometime before the rest of the community. This was 
extended to the rest of the population in 1882 and in 1893 the vote was-
extended to all adult women, Maori or non-Maori. New Zealand was thus 
the first country in the world to have full adult suffrage, and the Maori 
people shared in this distinction." 

143"-. The arrangement» nov in foree have been described in the following terms: 

. ... .-"The. present electoral law provides that persons who are half-Maori 
"or" more"must enrol in one of .the four Maori electorates. Each electorate 
can elect one member of Parliament who need not." bé~a"~Maori ; but in practice 
so far Maori members have Invariably been•elected by .Maori electorates. 
Persons who are less than half-Maori must enrol in a non-Maori electorate 
and persons who are half-Maori may choose whether to enrol in a Maori or 
non-Maori electorate. In practice, as already remarked in this paper, persons 
of Maori descent are not required, when, enrolling, to.produce any evidence 
of their ancestry and there is a growing number of Maoris who would have 
some difficulty in stating just how much Maori ancestry they have. As 
already.Indicated, people-have a certain freedom of choice as to whether 
they enrol in one type ¿>f electorate-, or the other. 

"There has been a good deal of discussion during .... [recent] years 
about the future of Maori representation in Parliament. Both of the 
leading political parties have made it public that they will not change the 
present situation until there is a clear indication from the Maori people 
that.-they..consider it time to abolish the separate Maori seats. In 19&7 the 
electoral law was amended to make it possible for a'person registered as a 
Maori elector to stand for Parliament in any electorate whether Maori or non-Maori. 
Similarly, a person who is not legally a.Maori may stand for a Maori seat. 

"Since the 1967 Act the major political parties have nominated Maoris 
as candidates for non-Maori" seats on a number of occasions. None of these 
Maori candidates have succeeded in being elected, although several have 
come reasonably close to it. They have at least demonstrated that a 
substantial number of non-Maori electors are prepared to vote for a Maori 
candidate. There is a widespread feeling amongst the Maoris that they will 
be prepared to do"away with separate Maori seats when they see a reasonable 
number of Maoris being elected to Parliament in non-Maori seats. 
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"... [Since the beginning of the 1970s] there has been a movement amongst 
the Maori people for an^increase in the number of Maori seats in Parliament on 
the grounds that the increase in the Maori population now Justifies more than 
four seats. There is some Justification in this view that th^.Maoris are 
under-represented, and the Oô Bernment has indicated in a policy statement 
that this matter will be attended to. ^or many years the Maori population 
was in fact overrepresented relative to its proportion of the population, but 
the recent increases in population have changed the situation. 5ut taking 
into account the substantial number of Maoris who undoubtedly are enrolled on 
the non-Maori rolls, the under-representatibn is probably somewhat less than 
would appear from the ratio between the.present four Maori seats and the 
total Maori population as shown in the census." 

I44. Ourin^ his official visit to New Zealand, the Special ^apportuer^heard mahy people 
criticise the fact that Polynesians, who are eligible to take part in housing and other 
Maori schemes, are not entitled to vote as Maoris and in fact vote as "Europeans", 
which for some people means."swelling the ranks of the opposite side". 

14^. The government has stated, commenting on the above information, that 

"The Special rapporteur was told that Polynesians who are entitled to 
take part in housing and other Maori schemes are not entitled to vote as 
Maoris. This is correct. The special representation of Maoris in Parliament 
was instituted to ensure that the original inhabitants of the country should 
have a guaranteed voice in Parliament. It is considered that there could 
be very little Justification in extending this to Polynesians who havemigrated 
to New Zealand from other parts of the Pacific any more than there should 
be separate representation of ether immigrant communities, such as Indians, -
Chinese, ^utch, Oreek and so forth. The government has recently announced 
that the whole question of Maori representation.Is being examined to 
ensure that Maoris are represented in Parliament in proper proportion to 
the population. The government intends to amend the law to provide for this." 

14^. Afurther aspectwasbroughtto the Special rapporteurs attention during his 
official visit to New Zealand. In fact, several persons also complained that in 
addition to the bunder-representation discussed in the preceding paragraph, there 
were certain difficulties with the geographical distribution of Maori ballot bo^es, 
some of which were not easily accessible to Maori voters, who had to travel rather 
long distances to vote. All concurred, however, in the view that separate Mis
representation, even with its difficulties, should be kept until something better. 
was found. 

147. The government has reported on changes introduced subsequently into the electoral 
law, stating that: 

"... So far as the distributionof ballot boxes for Maori voters is 
concerned, the electoral law was amended prior to the last election to 
enable Maori voters to vote in any polling booth in the country instead of 
voting only in separate booths as had previously been the case. It is now 
thought that there should be no special difficulties for Maori voters in 
this respect. The government does not propose to abolish separate Maori 
representation until the Maori people are satisfied that this should 
be done." 

242 



E/CN.4/Sub.2/1983/21/Add.6 

page 40 

3. Indigenous communities as politico—administrative 

entities, having autonomy or self-determination '•' 

(a) Introductory remarks 

1/8. There is constant .reference by indigenous communities and organizations to the 
concept of self-determination, which they consider the only form that would enable 
them to take over the reins of their destiny and which they claim as an inalienable 
right to determine for themselves the future course of their existence. The content 
of this right to self-determination is not the ' same in the claims put forward by 
various populations. In their reaction, governments often confuse'any claim for 
autonomy or self-determination with a demand for absolute and immediate freedom, 
independence and sovereignty. If, however, one examines the claims of indigenous 
peoples more closely,, one soon-sees how they differ in content. Some call for forms 
of autonomy limited to certain specific spheres, in which dictates coming from 
outside,, far from "being helpful, only complicate everything. Others 'aspire to and 
demand more complete self-determination as a people which,"it is true, in certain 
cases goes as far as the right to organize itself as a nation-State^ with full 
independence япД full enjoyment of the freedom and sovereignty it entails. "' In the 
latter cases, this often goes back to treaties concluded with the colonial government 
or with the. government of the independent successor State in which the indigenous 
population sees recognition of its separate existence-as an independent nation-State. 
It is pointed out that' subsequently that' recognition was unilaterally modified by the 
non—indigenous State, which claims, as its own, the territory in which the indigenous 
community concerned lives, and disregards undertakings solemnly entered into in 
treaties concluded-with what was then redognizsd as zn independent nation. 

149. At the third United Nations seminar on recourse procedures and other forms of 
protection available to victims of racial discrimination and activities to be 
undertaken at...the national and regional levels, held at Managuaf Nicaragua, from 
14 to 22 December. .1981, In connection with the Decade for Action to Combat Racism and 
Racial Discrimination, the summary of the discussion concerning these questions 
included the following*. 

"Self-determination in its many forms was the "basic pre-condition'to the 
possibility, for indigenous populations to enjoy their fundamental rights 
and to determine their'future and preserve,'develop and transmit to future 
generations their ethnic specificity". 56/ ' 

150. Part of the discussion at the seminar was described as follows: 

Reference was made to the fact that the right of self-determination was 
expressed at several levels and included economic, social and cultural, as 
well as political factors that must be studied in each case. As contemplated 
in "United Nations language, that right in the largest sense of its "external" 
manifestations, meant the right of'Statehood, also Including the right to 
choose various forms of association with other political communities. 

¿6/ Report of the seminar (ST/HR/SER.A/HV para. 58 (m). 

243 



2^N.4BSub.2B1983B21BAdd.6 
page 41 

I t was also mentioned t h a t the r i g h t of se l f -de te rmina t ion , however, 
a lso arose on an in t e rna l l e v e l of na t iona l soc ie ty , where a people or 
group hav inga defined t e r r i t o r y might be autonomous in the sense of having 
a separate and d i s t i n c t adminis t ra t ive s t ruc ture and j u d i c i a l system 
determined by and i n t e r n a l to themselves. One p a r t i c i p a n t s ta ted tha t 
concepts of h i s t o r i c a l importance, l i k e "self-determinat ion" and "colonial ism", 
shAulc" not bemused out of t h e i r precise context. To apply the concept of 
self-determination in the sense of preservat ion of cu l tu r a l i d e n t i t y did not 
seem to be appropr ia te . In any case, i t was d i f f i c u l t to imagine tha t any 
country would accept to detach par t s of i t s t e r r i t o r y ^n order to form 
autonomous nat ional e n t i t i e s . That would not be in the best i n t e r e s t s of 
indigenous groups. 

I t was a lso s t a t ed t h a t the r i g h t to se l f -determinat ion was a l so a 
r i gh t of individuals in t ha t each individual had the r i g h t to free expression 
and t o r e a l i ^ e h is or her f u l l humanpotent ial as defined "by each of them. 
In that sense, reference was made to the r igh t to be d i f f e r en t tha t was both 
an individual and a group r i g h t as recognised in the dec la ra t ion on race and 
r a c i a l prejudices a d o p t e d h y ^ S C 0 ^ n l 9 ^ 8 . 

^ i t h r e s p e c t to t ha t r i g h t as i t applied to indigenous nat ions and 
peoples, i t was mentioned, i n p a r t i c u l a r , that the essence of the r i g h t was 
the r i gh t of^free choice and, there fore , in a l a rge measure the indigenous 
peoples themselves must create the content of th i s p r i n c i p l e . Their d i f fe r ing 
aspi ra t ions and goals must "be respected in each case . . . 5^ / 

151. The part icipantsDin the-seminar thus c l ea r ly es tabl ished the diverse nature of 
the claims of different populat ions and communities. In recogni t ion of the complexity 
of the subject , i t was formally suggested t h a t perhaps another study on the r i g h t to 
self-determination should be prepared from the point of view of the existence of 
indigenous populations with d i f f e r en t claims. 

132. I n a d d i t i o n , a t the I n t e r n a t i o n a l ^ ^ Conference on Indigenous peoples and the 
Dand^ held a t the v a l a i s des Nat ions, ^eneva^ f rom!3 ^ o l S December 1 9 ^ a 
proposal was submitted in Commission! ^legal commissions, which i t accepted and 
included In i t s repor t to - the p lenary Conference. The Conference in tu rn included 
th i s point in i t s ^ i n a l Dec la ra t ion , in the following terms: 

"The Conference requests the Sub-Commission on prevent ion of Discrimination 
and protect ion of minor i t i e s to appoint a special rappor teur to fur ther 
study the r igh t to se l f -de terminat ion , focusing in p a r t i c u l a r on t h i s r i g h t 
as i t refers to indigenous nat ions andpeoples" . 

I53D Another aspect of supreme importance for the order ly and harmonious existence 
of indigenous communities i s t ha t of autonomy in the forms of t h e i r i n t e r n a l 
organisat ion. Any in ter ference in such matters has d i sas t rous conseouenoes, which-
disorganize and des t ab i l i s e indigenous communities by preventing them from 
functioning normally as ^uchD 

^ B Ib id . , pa ras . 54D37DD 
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134. The importance of th i s aspect was recognised a t the Conference of Spec ia l i s t s 
on^ thnoc ide and^thnodevelopment in l a t i n America, convened by"UN^SCO and the 
l a t i n American School of Social Sciences ^6ACS0^ a n d h e l d a t S a n J"osé ^ C a t a l i n a , 
Santa bárbara de ^eredia^, Costa Rica^ from 6 t o l 2 December 19S1. As a r e s - u l t of 
i t s work, the Conference adopted by acclamation, on 11 December 19S1, the 
San ^os^Dec l a r a t i on , which s t a t e s the following wi th rega rd to t h i s pa r t i cu l a r 
a spec t : 

"Respect for the forms of autonomy required by these peoples is an 
essential pre—reç^nisite for guaranteeing and implementing these rights. 

moreover, the specific forms of internal organisation of these 
peoples are part of their cultural and juridical heritage, which has 
contributed to their cohesion and the maintenance of their socio-cultural 
tradition. 

Disregard for these principles constitutes a flagrant violation of 
the rights of all individuals and peoples to be different, and to consider 
themselves as different and to be considered as such, a right recognised 
in the Declaration onRace andRacial prejudice adopted by the 
general Conference of UNESCO in 197^ andhence must be condemned, 
especially when it creates a risk of ethnocide. 

moreover, it creates a disequilibrium and alack of harmony within 
society and may induce these people, as alast resort, to rebel against 
tyranny and oppressionand thus endanger world peace and, conseçuently, 
is contrary to the Charter of the UnitedNations and the Constitution of 
UNESCO."^/ 

I33D On this subject, the discussionat the seminar mentioned inparagraphl49 above 
wa^ summarised as follows: 

"Interference in the organisational and cultural traditions of 
Indian nations and peoples, whether by State authorities, representatives 
and organisations of the predominant groups or transnational organisations, 
always b ^ a devastating effect on indigenous communities which were thus 
destabilised. It was immaterial for the victims whether the destructive 
force came from within or from without the country in which they lived. 

58/ See the text of the Declaration in document Z/CIT. A/3ub. 2/l 982/2/Add. 1, 
annex VI (Chapxer II, Measures taken by the specialized agencies). 
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^hen those forms of in te r fe rence , exploi ta t ion and a l i ena t ion 
tha t had been termed i n t e r n a l colonial i^at ion by some reached 
extremes of offensiveness, they would const i tute what had been 
termed ethnocide or cu l tu ra l genocide. The Saneóse" Declarat ion 
hadheenadop ted o n l l D e c e m b e r l 9 8 1 a t a r e c e n t "ON ŜCO/̂ IACSO 
meeting of exper t s . In i t ethnocide was declared to be a crime 
under i n t e m a t i o n a l l a w a s ^ a s genocide un^er the 194S Convention 
on the prevention and^Punishment of the Crime of genocide." 

r e s p e c t and support for the indigenous peoples^ own 
i n t e r n a l organisation and t h e i r cu l tu r a l manifestations was a 
s ine qua non for any arrangements conducive to the appropriate 
p a r t i c i p a t i o n of indigenous communities i n a l l matters that 
would affect t he i r des t iny . 

Indigenous p a r t i c i p a t i o n in decision-making processes 
on a l l matters af fect ing them was e s s e n t i a l for the el imination 
of discriminatory and exp lo i t a t ive condi t ions ." 

"Some par t i c ipan t s s t ressed tha t profound s t r u c t u r a l 
changes in the present organisat ion of the global soc ie t i e s 
in which indigenous peoples and nations l ived were necessary 
before such favourable aspects of equa l i ty could be r e a l i s e d . 
Otherwise formal equa l i ty would be e i t h e r meaningless or even 
harmful." 

"Drastic economic, s o c i a l , cu l tu ra l a n d p o l i t i c a l 
s t r u c t u r a l changes were necessary to b r iñgabou t the elimination 
of discr iminat ion aga ins t , and exp lo i t a t ion of, indigenous 
peoples . " 59/ 

136. Consequently, de facto or de jure r e c o ^ n i t i o n o f the existence of 
indigenous communities as l o c a l or regional politico—administrative 
e n t i t i e s means l i t t l e or nothing i f in terference i n b a s i c forms of 
i n t e rna l organisat ion i s such as to produce disequilibrium and 
d é s t a b i l i s a t i o n in t h e i r midst . 

137. This i s one of the defects pointed out in the Dhited States Indian 
Reorganisation Act of 1934^ ^hich, while according recognit ion of important 
^aspects of i n i t i a t i v e and r e s p o n s i b i l i t y to the indigenous communities, 
peoples and nations of tha t country, imposed upon them, as"has beenmentioned^ 
foreignways of consulting the w i l l of t h e i r members and of determining when 
and how decisions are reached-which are binding for those members. 

.52/ S T / H R / S E R . A / 1 1 , pa r a . 58 ( e ) , ( f ) , ( i ) , ( j ) , (g) and (n) . 
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^ examination of the information available 

^ Initial remarks 

138. Indigenous communities or organisations may have been recognised in law or in 
fact as local or regional politico-administrative entities. They may have been 
granted a measure of autonomy or self-determination in legislative or administrative 
matters or in the establishment of their own courts, or in all these spheres. 

139. In the outline prepared for the collection of information for the study, which 
was sent out to Covemments, regional inter-governmental organisations, specialised 
agencies and non-governmental organisations, items 74 and 73 deal with these 
questions. The response was very unsatisfactory, however, some information became 
available to the Special rapporteur from other nongovernmental sources in which 
the two subjects were inextricably Intertwined, thus making it very difficult to 
differentiate between them for the purposes of this study. 

160. In some cases, indigenous populations may have been given the power of 
self-government but subject to limitations, restrictions or interferences that 
may have disrupted their internal organisation, altered their internal control 
patterns or imposed on them an alien manner of choosing the indigenous authorities, 
measures which ultimately deny them, in practice, the self-determination that has 
ostensibly been granted tĥ em. 

161. In the following paragraphs, whatever information is available in connection 
with these aspects will be discussed. 

^11^ Indigenous communities as local or regional politico-administrative 
entities 

1^2. There is no information from several countries in this respect. ̂ OB 

1^3. ^or certain countries only governmental information was available, indicating 
simply that indigenous communities do not have the character or the status of local 
or regional politico-administrative entities. ̂ 1B 

164. In response to a request for information in this regard, the Covernment^of 
Sweden has stated that "Lappish organi^ations.and communities do not have the.^ 
status of political entities". 

I63. The Finnish Covemment has transmitted information to the effect that apart 
from their participation In the communities where they reside together with 
non-Lappish populations in the mixed communal councils, Sami communities have no 
special politico-administrative character. The Covernment points out in this 
respect that: 

"The municipal and rural communes constitute local administrative entities 
which have been granted by law a far-reaching right to local self-government. 
... rural communes ... in which ^he ^apps in Finland are mainly residing, are 
also inhabited by other people. Consequently, there is a mixed representation 
in their communal councils." 

60/ Argentina, Bangladesh, Bolivia, Brazil, Burma, Colombia, Denmark 
(Greenland), Ecuador, El Salvador, France (Guyana), Indonesia, Lao People's 
Democratic Republic, Panama, Paraguay, Peru, Philippines, Sri Lanka, Suriname 
and Venezuela. 

6l/ E.g., in Finland, Norway -and Sweden. 
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166. The Government of Norway has stated: 

"The Lapp organisations are not regarded as party political, but express 
their views on questions relating to Lapp policy. In their work they follow 
2 broad general policy line in an effort to Influence^public opinions" 

167. In some countries, although the traditional form of leadership continues to 
exist and to have socio-cultural fundtions in indigenous^communities, these 
communities and groups of communities are not allowed to assume the character or 
the status that-they could well have, on the basis ofnumericalstrength and 
organisation, as politico^administrative entities.ofa local or regional 
character. 62B. In one way or another this is prevented, 63/ obstructed, 
undermined ^4B or simply utilized and manipulated for purposes alien to the 
communities^ ô n goals and ends. 63B 

168. According to information provided by the Anti-Slavery Society, 60^ the" 
Tribals in. the Central Tribal Belt in India are split up between eight statê s,-
so that everywhere they form politically Insignificant minorities in predominantly 
^industates. They are thus deprived of the numerical strength on thebàsi-s of 
which they could have obtained the character.and status of political entitiesof a 
local or regional character. The Society states: 

"There aré.32.4.million. Scheduled Tribals In the^.C^ntral Tribal Belt split 
up between eight States in such a way that nowhere do"tribals^comprise more 
than 23 per cent of the total population of the state ... despite the fact that 
there are two heavy concentrations of tribals that could easily form the basis 
of new states containing a large proportion of the total tribal population of 
the Central Tribal Belt and giving them a far greater say over their own 
affairs. Again it could be argued that if the Government of India were truly 
concerned with tribal development, it would have encouraged some move towards 
greater tribal autonomy in these areas, but bearing In-mind the fact that 
these regions i^nclude.almost all of Indians mineral-deposits and a large part 
of her forests^ one can see why the Government prefers ^ have them split up 
between different states. 

The t^o^r^as^are: 

1. The^^harkhand^ region comprisingnine districts on the borders of 
ea^e^nMadhya Pradesh, Southern 8ihar and Northern Crissa, wit̂ h a 
^póp^lation of 14.9 million, 33 P̂ r cent of which are tribals. -

21 The Bastar (Southern Madhya Pradesh) 8oraput (Southern Crissa) area 
includingthe agency areas of Northern Andhra Pradesh with a population 
of 8.1 million, 37 P̂ B oent of which are tribals. These areas could form 
perfectly viable states either separately, or together in a large state, 
with a population of about 28 million over 30 per cent of whom would be 

62/ E.g., in Guyana, India and ̂ apan. 

6̂ / Asín India. 

64/ As in Guyana. 

63/ As in ̂ apan. 

66/ Information submitted on 31 March 1977. 

242 



E/CN.4BSub.2/1983B21/Add.6 
page 46 

tribals and which would include about 43 P^r cent of all the tribals in 
the Central Tribal Belt. Singly the states would compare numerically 
with Punjab (11 million), ^aryana (10 million) and of courseNagaland 
(0.3 million)^ fused as one unit the tribal state would be morepopulous 
thanCrissa (22million), Gujarat (27 million) or Rajasthan (26million)." 

169. The Anti-Slavery Society further states on this matter: ̂  

"The state boundaries in India were redrawn by the States Reorganizing 
Committee in 1936, but, despite the fact that the ^harkhand party ^hich was 
calling for a tribal state comprising Southern Bihar and nine districts in 
other states was the major opposition party in Bihar at the time, its 
request was dismissed on the grounds that it would leave 5ihar an ^unbalanced^ 
state and that people outside Southern Bihar were against it. No consideration 
was paid to the benefits that would accrue to a large part of the tribal 
population as a result of their having effective political representation for 
the first time and a larger measure of control over the development of their 
área. Similarly, In other parts of India state boundaries were aligned 
according to whether the inhabitants of the peripheral boundary areas spoke 
relatively more or less of the non-tribal regional languages such as ̂ indi 
and Bengali, Oriya and Telegu. No account was taken of the fact that the 
boundaries split culturally and economically homogeneous tribal areas between 
different states leaving the Adivasis powerless and dépendent. 

"̂ owever-̂  despite, or perhaps- because of, the tribals' powerlessness 
within the national and state political system, there have been a large number 
of^poiitlcal uprisings by Adivasis in many differentparts of India. 

"... The tribal revolts have all been ruthlessly smashed by rich 
non-tribal landlords. Congress politicians and the police. As with the 
revolts of the nineteenth century, the reactions of the non-tribals to tribal 
agitation has been violent-suppression. 

"... By a combination of gerrymandering and violent suppression of 
popular movements, the State In India has successfully prevented the tribals 
from acquiring any real political strength thus assuring the continued 
exploitation of the tribal-areas and tribal labour by Government-supported 
forestry, mining and other developments, and by the non-tribal landlords, 
money-lenders and traders who are the political stalwarts of Congress and 
other major centre-right parties in tribal areas. It is highly unlikely that 
the Government will cede any real political power of its own free will and 
therefore it would seem that thé future for the tribals mustlie In organizing 
both among themselves, and with other segments of the rural poor, in order to 
transform themselves into a real political force to be reckoned with." 67/ 

170.̂  In Guyana according to an official source: 68/ 

"... the traditional Amerindian local government unit is the tribe, the 
headman or Teuchau of each local community being generally responsible for 
orienting the affairs of his 'constituents', with whom he maintains close and 
constant consultation. 

67/ Ibid. 

68/ Guyana, Ministry of Information and Culture, op. cit., po. 6l-62. 
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"In the stricter sense of the term local government, however, the 
administration ofthe interior has for many years been in the hands of 
an Interior Department headed by a Commissioner of the Interior and 
responsible from 1961 to 1966 to the Ministry of ^ome Affairs and then to 
the Ministry of Local Government until 1969." 

171. The information that immediately follows that quoted in the preceding 
paragraph gives clear indications of official attitudes towards these autonomous 
communities which have functioned as local political and administrative entities 
and the lack""of official recognition of their^tr2ditional leadership.^It also 
shows that official efforts are being made to change the internal organization 
of the^e communities - which in pacing is said tc be "Just as effective" for the^ 
populations involved - into the organizational forms officially promoted by the 
State: 

"Naturally, the prime plank-of-the department's policy has been the 
encouragement among Amerindian.communities of the development of a 
sophisticated local government set-up .such as that obtaining on the coast, 
where village-administration is carried out..by-.a number of elected nominated 
local authorities gui^d by a Governments-appointed Local Government Board. 

"To wean the Amerindianaway fróm...his.simpler (and to him Just as 
effective) traditicn^l-method of running his village affairs is not an easy 
task, however, and the problems of effecting the desired change-over have. 
been many. 

"Nevertheless, the weaning has gone on quietly.and.unobtrusively over". 
the years, and today every Amerindian settlement of any size has an elected 
captaiñ^-erving for four years 2̂ nd an elected village council serving.for 
two years."^All elections-are by secret ballot, and adult^suffrage Is 
universale" 

172. It has b^en written th^t In ̂ apan: 

-"̂A fe^old-AInu vill^^ ^.--rnc^ L̂  ^i^ftBins and elders still exist 
andth^ Government bas set-up s^m^new ones as tourist.attractions. Many 
Ainu,-however^ live in hovels scattered among the ^pancse.in the towns and 
villages B' 69/ 

173BIn Chile, some communities appear behave certain elements of the status of 
a local or regional politico-administrative entity. In the words of the 
Government: 

" — the indigenous organizations, those which can be considered as 
such (this excludes Peasants' Committees, Communal Councils, etc., which 
were the product-o^ party political.interests and represented a certain 
ideological trend) are and hav̂ -. been non-political, so that in that sense 
the cuestión of their ^cognitiBn does not arise.. It is necessary to explain 
that thé organizations we arc discussing operate in areas where indigenous 
populations are concentrated, in a manner independent of the community or 

"-communities which-form .̂hem, and tc be a member of the organization, it is. 
enough to be indi^enou^. 

69/ George L. Karri* and others, Area Handbook for Japan, prepared by the-
Foreign Area Studies Division. TheníftTerí.can University. Washington D.C., 1964, 
PP. 74-75- Z v j J 
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"^hat is more, the term 'community' relates to a legal concept which 
originally was much like the civil quasi-contract of the same name and 
which time and legal regulations have been shifting to andchanging into a 
sui generis organization. This institution was originally based on a 
chieftainship or lonco, which generally spares the indigenous inhabitant 
heading it the problems of establishing himself but does not by any means 
recognize privileges within the member families and even less a political 
or religious structure. 

"The existence of these chiefs of the Otrora community, who are highly 
respected, proceeds without outside interference, almost automatically and, 
as ^a^ed, g^ne^ally on ^ne basis of direct-line kinship wi^h the established 
chief. 

"^e consider that this chieftainship is nowadays of relatively less 
significance, being limited to what we might call the administrative sphere 
of the reserve, with importance in the direction and organization of 
religious and festive ceremonies and, in some more remote regions, ̂ ith an 
incipient mission of family ecuity similar to the right of correction and 
guidance which the civil law accords to a father over his children. 

"Indigenous communities, as very sui generis legal entities formed not 
always of kin but also of separate family groups, have absolute independence 
in appointing their loncos, and the members of these communities are also 
independent in being personally responsible for their lawful and unlawful 
actions, being subject in that respect to the Jurisdiction of the ordinary 
courts of law, to which they have recourse on a footing of absolute equality 
with the other Inhabitants of the Republic. 

"In shorts the chiefs and representatives of these communities originate 
in a system of self-administration but they have neither political nor 
correctional ascendancy over those they represent." 

174. In another country, Guatemala, municipal organization in indigenous 
communities or populations is a compromise between the internal social organization 
of the local indigenous inhabitants and the wider political system of the State in 
which they live. Basically, this means a formal coating of the indigenous civil 
and religious hierarchy with formal elements similar to those governing the 
country's other municipalities. They are politico-administrative entities in which 
the local communities and supra-local institutions in which the indigenous hierarchy 
operates as the agent of order and organization of local society are linked to the 
network of social relations covering the nation. One writer puts it as follows: 

"In the four centuries during which Guatemala had no national State but 
a plurality of cultures, the various stages of its history obliged the 
indigenous inhabitants to behave in a particular manner and, at the same 
time, produced various degrees of attraction resulting in the desertion of 
the local societies by some indigenous inhabitants 

"^oweve^, in addition to the political structure constituting the 
nation-State, Guatemala's political apparatus must^ in orcer to govern its 
indigenous population, be extended to the local societies, which in population 
and size alone account for more than half of the inhabitants of the national 
territory. Technically, the indigenous municipalities are governed by 
organizations similar to those governing any municipality^ in practice, the 
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municipal organization is a compromise between the internal social" 
organization of the local indigenous inhabitants and the wider political 
system in ^hich they live. From the poin^ of view of the National Government, 
the municipal administrations in the indigenous communities link the local 
society to the nation. For the indigenous person, that is only part of Its 
functions. From his point of view, the municipal organization is considered 
a different structure. 

"For indigenous communities, the main feature of political life is one 
kind or other of a civil and religious hierarchy ... 

"Typically, the indigenous inhabitants organize their local communal 
life around a number of offices forming two series: one consisting of 
religious posts and the other, of civil posts. The two series, however, 
are connected by common symbols, by virtue of the.fact that persons in 
authority alternate between posts in each of the series. The indigenous 
inhabitants tend to think of them as one system, and the term 'civil 
religioushierarchy' recognizes this fact of interrelationship. 

^The ordinary functioning of the civil and religious hierarchies 
determines the limits and the number of members of the local society. -A 
person is a Panajacheleño, Chimalteco, Cantelense or Maxeño only if he has 
the right to participate in the hierarchy. In any community, persons of 
mixed Spanish-Indian descent can regularly reach the highest posts of the 
hierarchy but do so for a salary and.are outside the system. Forest Indians, 
born in another municipality, who do not know the customs of the local society 
and are not under the protection of its patron saint, are not part of the 
system. A secretary of mixed descent, normally a very powerful individual 
locally, is^a familiar part of the hierarchy, but more necessary as a scribe 
than as a participant. The hierarchy constitutes virtually the entire social 
structure of an indigenous municipality 

"The hierarchy is the link between the local community and the supers 
local institutions with which the members of the society must deal. It Is 
the intermediary between the societyDand th^ nation on̂  the one hand and 
between a vision of the world., religion, and. the Catholic Church on the 
other.. From its beginnings, the hierarchy has acted as the agent of order 
and organization of the local society within a network of nation-wide social 
relations. 

"^igh-ranking indigenous employees often have a thankless and unrewarding . 
role. But the hierarchy serves the community as a defence organization. 
It not only unites the community to the nation but at the same time protects 
the members of the community from direct contact with national representatives 
and institutions. A familiar scene of the past was that of a delegation of 
indigenous notables in a government office.explaining why government demands 
were unreasonable or could not be satisfied. 

"In the political role of the hierarchy, two important social conditions 
are necessary: (1) the officials of the hierarchy act on behalf of the 
community and maintain themselves as passive agents of the nations and (2) the.. 
nation does.not sidestep the hierarchy and appeal to the^.individual Indigenous 
person directly. These conditions have long been characteristic of Guatemala. 
It is this combination - the indigenous community both as a local corporate 
body and as a defensive organization within a nation - which finds it 
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advantageous or convenient to limit the political nucleus and deal with the 
Indians indirectly^ audit Is this that has helped the hierarchy to survive 
on its local social base." 7̂ 0/ 

173. In one group of countries there Is de Jure recognition of indigenous 
communities as local or regional politico-administrative entities. TIB 

176. According to a publication in Colombia: 

"Act No. 89 states that any parcialidad shall be governed not by the normal 
system prevailing throughout the country but by a cabildo or council appointed 
by the Indians themselves in accordance with their traditional customs. In 
all matters relating to the financial administration of the community the 
cabildo has all the powersconferred upon it by its particular statutes and 
by tradition. The cabildo may take steps to annul or cancel any sale which 
constitutes an infringement of existing legislation and apply for the 
invalidation of contracts mortgaging community land and of any other 
transaction which may be prejudicial to the community as a whole. Disputes 
between Indians over community affairs must be submitted to arbitration and 
dealt with by ordinary law." 72/ 

ITT. The Government of Canada has stated that: 

"On the local level, an evolving system of Bandmanagement is increasing 
^ne autonomy of Indians on reserves. Ihe 2and Co^^^il ^y^^i^ was introduced 
in 1871, and the procedure for democratic election is contained in the Indian 
Act. It is anticipated that the local autonomy of the Band Councils on 
reserves will become roughly equivalent to that of municipal councils in 
other communities In Canada. 

178. The Government of the united States of America has stated that: 

"Indian tribes are encouraged to have a constitution that Is ratified by 
the Secretary of the Interior. The Government thus officially formed by such 
a constitution is then recognized as a local and regional political entity 
in that it establishes courts of law, policing or policlngauthority on the 
Indian reservation, and passes ordinances that are the reservation law." 

179. The self-determination of indigenous populations in the united States of 
America has gone through a complex process of evolution from the 1770s to the 
present time. There was a treaty-making period, with recognition of self-
determination and treaty-making powers up to I871 when an Act was passed indicating 
that thereafter "no Indian Nation or Tribe within the territory of the Cnited State 
shall be acknowledged or recognized as an Independent nation, tribe (or power) with 
whom the united States may contract by treaty." 73/ A period of reduction of the 
relevant powers of indigenous peoples followed and continued into the 1920s when 
united States citizenship was conferred on indigenous people (1924, as discussed 
above, see para. 23). In 192^ the publication of the Meriam report marked a 
reversal of this trend and a beginning of the reinstatement of certain powers, 

70B Manning Nash, "Relaciones Políticas", Integración Social en Guatemala^ 
Publicación No. 3 del Seminario de integración social guatemalteca, Guatemala, 
C.A. TipografiaNacional, 1936, pp. 140-142. 

71/ E.g. in Canada, Colombia and the United States of America. 

72/ International Labour Organisation, op. cit., p. 482. 

73/ Indian Appropriation Act of 3 March 1871 (16 Stat. 344, 23 US C.7D. 
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although with interference in Internal organizational aspects. This period 
culminated in'the early 1930s with a very negative attitude towards Jurisdictional 
powers on reservations and the announcement of a terminationlst approach in 
policies towards indigenous populations. 

180. The following has been written concerning two measures which have had a 
profound effect on the Jurisdictional powers in the Indian reservations and implied 
thedenunciation of the treaties and the termination of the special relationship 
established therein between the indigenous populations and the Federal Government: 

"Two measures adopted by Congress in the summer of 1933 prepared the 
way for almost a decade of turmoil that paralysed community action, 
destroyed two major tribes, and both frightened and angered Indians 
througho^ the nation. 

"The first was an act (Public Law 280) transferring Jurisdiction over 
criminal and civil law to certain specified states and authorizing all other 
states in which Indian reservations were located to assume similar 
Jurisdiction, without reference to the views of the Indians. 

^ . 
"Prior to enactment, state law did not apply within an Indian 

reservation, and except for certain major crimes, Indian tribes exercised 
police powers within reservation boundaries. State Jurisdiction had been 
requested in good faith by tribes lacking the resources to maintain law 
enforcement agencies among their own people, but the Congress, without" 
seeking the views of tribes, not parties to the request, replied with 
legislation of general application. The Indians protested, since they saw 
the action as a threat to one of the remaining areas in which they exercised 
local autonomy, and beyond that lay the possibility that the states would 
want to tax Indian lands, a power the states had sought for some time. The 
protest brought no reliefs 

"The second measure produced even greater alarm. This was a policy 
statement (Concurrent Resolution 108 of the Eighty-third Congress^ declaring 
It to be ^the sense of Congress that, at the earliest possible tlme^, Indians 
should be freed from federal supervisionand control. Going still further, 
the Resolution directed the Secretary of the Interior to revlew.exlsting laws 
and treaties and recommend what amendments, or nullifications were needed to 
release the united States. 

"A-suggestion that their treaties might be denounced brought consternation 
to the Indians, for the treaties, like the land base itself, had acquired a 
symbolic value with which the tribes could associate their continuing existence. 
The treaties made them a distinctive people, and their abrogation would cut them 
off from their own past. Even the threat of such action was enough to create 
anxiety throughout the Indian ^onu^tion." 74/ 

181. In the 1960s the presidential election platform contained measures to reverse 
the policy of termination and presidential messages to Congress in the late 1960s 
and early 1970s promised that the new policies would encourage self-determination 

^without threats of termination and reverse the policy of erosion of Jurisdictional 
powers of Indigenous peoples on reservations^ An American Indian Policy Review 
Commission was established in the mid-1970s and recommended self-determination 
policies wi^n a clearer intent. Presidential messages to Congress in the early 

74/ McNickle D'Arcy, Native American Tribalism (New York, Oxford University 
Press, 1973), PP. 105-ДОб. 
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1980s have ratified the intention of followingapollcy-of self-determination. 
however,- Indigenous c^mmunities'and their representatives have repeatedly stated 
that the authorities invoke these statements as policy^gulding--"intentlons^ which, 
according to indigenous people, are not subsequently" carried.Into effect In the 
form of concrete measures of actual implementation, for instance regarding several 
aspects of the American Indiana Religious Freedom Act. 

182. Basic issues today appear to include the interpretation of treaty provisions 
on manyissues, thé continued existence and legal enforcement ofbilateral treaties 
despite their unilateral abrogation, the treaty-making power of Indigenous nations 
today, the affirmation-of the existing indigenous land-base, the protection of 
sacked lands from encroachment, abuse and dispossession,- the restoration to^ 
indigenous commodities of lands of which they have been illegally divested-, control 
over the resources contained in indigenous lands and Jurisdictional and self-
government powers on indigenous reservations, as well as several aspects of self-
determination in concito spheres of action. Also see paragraphs 213 and.2l6 below. 

183. On the prób^ms-which have to be solved, a writer-states^' 

"There must be a concerted effort to define a new status for Indian lands 
today, and it must cometas ^ generation of new légal and social concepts. 

"... Oné of'-the most heeded "things today is a^definitiohof tne ^ 
Jurisdictional questions At the present time,^it is a Jungle of conflicting 
claims-and counter-claims which-produces a great deal of" heat but hardly any 
light. 

"There is a very simple solution to this problem and it follows the line 
of reasoning we are using in the^treaty" defence of the bounded ^nee trials. 
Unless estate or thé Federal Government can show a specific grant of 
Jurisdictional powers from the Indian tribe concerned to that government, there 
is no state or f^d^ral Jurisdiction that can be exercised against the Indian 
trlbe."^erhaps the b^st wáy that-wé could bring this Issue to the fore would 
be to push for the creation of a special Indian court, and^áll suits Involving 
anlndiáh tribe would h^A: to be filed in this court. Th^. Court would-havé its 
own staff-of experts or consultants who would prepare exhaustive materials on 
the background of an issue prior to thé court attempting to resolve the Isŝ ue. 
Át the^éas^', such a court wouid eliminate the constant harassment suits which 
states are using to plague tribal governments. 

-"Such a court was originally visualized by ^ohn Collier In his original 
draft of^the' Indian Reorganization Act, but when the tribes indifferent areas 
demanded so-many changes in the bill and Collier had to compromise, the idea 
of the court wa^ lost. One df thé major weaknesses of the operation.of the 
-present IRA' statute has been that its enforcement is incomplete without the 
presence of such a court to guarantee tribal governments relatively hassle-proof 
protection from state and federal encroachments. 

"The final reformation that must^be made is the complete pverhaulof the 
Indian Claims Commission. Thé ICC has become an arena in which tribal rights 
are daily compromised because of bhe pressing necessity of finishing the large 
caseload quickly, and because the Indians of too many tribeshave lost hope of 
receiving a Just deal from-̂ thé Government, and are willing to take whatever 
doliars-^he Government dangles in fronb of bnem ^o avoid a prolonged conflict 
withinthetribe." 73B 

%3_/ Vine Deloi-ia, Jr., "The futupe.-of. Indians", Akwesasne Notes, vol. 7, No.' 5", 
1975, P. 37. Z35 
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184. numerous allegations are contained in various parts of the. summary of 
information relating to the United States of America, its appendices and 
annexes to the effect that election of officials (tribal councils) under the 
principles embodied in the Indian Reorganization Actof 1934 means the introduction. 
in Indian nations of new authorities that cometo have a parallel existence to -
that of the traditional authorities despite the small percentage of voters that 
have elected them. B-The rejection of these procedures is expressed through the 
systematic and consistent boycotting of these elections by traditional people. 
This abstentionism is then interpreted by the non-Indian authorities as acceptance 
and legitimation of the'hew authorities. It is reported that despite the^fact^ 
that such spurious officials are considered by the vast majority of the members .. 
of these nations as having been imposed from the outside by an alien power and^in 
direct opposition to the traditional procedures and officials, they are recognized 
by the Government and ultimately replace the traditional authorities in these. . 
nations' relations and dealings with the Federal.Government. 

I83. In response to 2 request, contained in the above-mentioned summary, for 
information on those allegations, the Government furnished the followingstatement^ . 

"There are á vast number of books, articles, studies and surveys which 
deal with the Indian Reorganization Act (I.R.A.) of 1934. Their treatment of 
the Act and conclusions drawn cover the entire spectrum of the Act's 
desirability and probably are reflective of the authors' philosophical^ 
leanings. However, all would agree that the I.R.A. was one of the most 
significant pieces of legislation to its time and to the present. It . . 
constituted a- major reversal of government policy and approach toward Indian 
affairs and with the passage of^the legislation In the 1970s forms the basis 
for the current self-determinationist approach to Indian affairs. 

"During the period in which votes were taken on whether the Indian 
Reorganization Act should apply to the reservations, which extended fro^ 1934 
to 1936, 238 elections were^héld. The Oklahoma and Alaska Indians were not 
concerned in these elections as they were automatically brought under the law. 
Ihthis balloting, 181 tribes (representing I29^7301ndlans) voted to accept 
thelawand7^ tribes (86,365 Indians) rejectedit. About^alf of th^ latter 
were members of the Navajo Tribe (45,000) whlohrejeoted the Act by a olo^ 
vote. 

"Today, in only a few of the modern tribal entities is there considered to 
be a parallel existence of traditional authorities. In most instances-the . 
traditional form of government has ceased to function. That is not to say 
however that traditional viewpoints are not considered for, in all probability, 
the elected tribal leadership possesses the knowledge of traditional ways which 
are taken into account in every decision which is made. ̂  

"To say that the boycotting of tribal elections by traditional people 
constitutes a rejection of the legitimacy of tribal government and therefore 
the entire system is faulty is not to recognize reality. It is agreed that 
the ideal system would be one in which there Is 100 per cent participation In 
the democratic processes of electinga leadership or in decision-making. 
However, this is never the case.̂ when the vagaries of the Individual. Inclination 
or disinclination to participate are considered, for people choose not to 
participate whether or not they are traditional. And, in most cases 
traditionalists do participate. The spuriousness of the officials elected under 
the present system then becomes a matter of personal viewpoint." 76/ 

76/ Information provided in January 1982. 
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(ill) Autonomy, self-government and self-determination of indigenous 
populations 

186. Theinformation available in this regard is incomplete and fragmentary and 
allows fcD only a ve^y limited comparative analysis, if any. 

187. No information was available In this respect in connection with many 
countries. 77/ 

188. The data relating to the countries on which some information is available, 
falls Into three main groups. The first group would consist of countries on which 
there is^information to the effect that no autonomy or special autonomy is enjoyed 
by the indigenous Dopiüa^ions. 78/ Those countries on^which only de Jure information 
is available would form the second group. 79B I^e third group would comprise 
countries on which there is demure information, with some insight into what the legal 
provisions actually mean de facto. 80/ Other countries are special cases. 8l/ 

189. There is strictly negative information regarding certain countries. Thus, the 
Government of Norway has stated that the Lapp municipalities (i.e. those where Lapps 
constitute the majority) are not accorded more autonomy than other municipalities. 

190. The Government of Cos^a Rica simply answers "Does not apply", to the question 
on this subject. 

191. 1^ ^ ^ ^i^es this negative informationncvcrth^less contains po^ive aspects 
concerning certain specified activities. Thus the Government of Sweden has stated 
that "there is no autonomy or self-government for the Lapps except as regards the 
prerogatives of the Lapp villages in regard to reindeer breeding". 

192. The information available on other countries stresses In particular the de Jure 
aspects of this quc^ion, wnether In plans for the future or In provisions that have 
already been incorporated into constitutional or statutory la^. 

193. An example of this group, where enactments are planned Is Australia, since the 
Federal Government has stated B.̂  in^en^ionof promulgating legislation to enable 
Aboriginal communities to exercise a measure of self-government that would be equal 
to that of general Australian local authorities. 

^ 77/ Argentina, Bangladesh, Bolivia, Brazil, Colombia, Denmark (Greenland), 
Ecuador, El Salvador, Franco (Guyanne), Guyana, Honduras, Indonesia, Japan, 
Lao Pccp^'s Democratic Republic, Panama, Paraguay, Peru, the Philippines, 
Sri Lanka and Venezuela. 

70/ E.g. Australia, Costa Rica, Norway and Sweden. 

79/ E.g. Suriname and India. 

80/ E.g. Finland, Malaysia, Mexico and New Zealand. 

81/ E.g. Canada, Pakistan and The United States of America. 
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194^ In certain other countries in this group legal provisions enable some 
communities to be established on the basis of a certain measure of self-government 
with specified powers. The Special Rapporteur had at his disposal the texts of 
those provisions only and was unable to obtain information oh their actual 
implementation. 

193D India and Suriname are examples of this approach in law. The Constitution of 
Suriname provides: 

"Article 130. The division into administrative districts shall be 
effected by statute. Administration within such districts shall be regulated 
by o^ pursuant to statute. 

"Article 131. Self-governing communities may be established and dissolved 
by statut^"^ 

"Article 132. 

1. The'organization of self-governing communities and the composition, 
duties, powers and obligations of their governing bodies shall be^régulated by 
statute. 

2. The supervision of such governing bodies shall be regulated^-by 
statute. Their Ordinances and other decisions may be suspended or rescinded, 
in a manner to be prescribed by statute, If they conflict with higher^statutory 
regulations or with the general Interest. 

"Article 13З. ^here representative bodies are established by-statute 
for self-governing communities, the suffrage and the responsibility of-i-the 
executive governing bodies to the representative bodies shall be regulated 
by^statüte." 

196^ The Government of India has communicated the following: 

^In so far"as thé indigenous organizations and communities are concerned, 
they function in their own traditional spheres. For example, In the^tribal 
are^s^viiláge councils continue to exercise their own conventional authority 
particularly in the social sphere. In some areas the traditional Nyaya.^Panchayats 
or local people's courts function. There has been no Interference in the working 
of the traditional bodies". 82B-

197. According to information furnished by the Anti-Slavery Society the scheduling 
of tribals is manipulated to reduce the number of reservations for tribals in some 
state legislatures. The Society reports that: 

"in states where the tribal population.forms a large percentage of the 
total It is obviously in the interests of the powerful non-tribals who control 
t̂hé state to reduce the number of reserved tribal seats in the state legislature, 
thereby reducing the potential political power of the Adivasis. This has 
been achieved by reducing the number of tribals who are officially scheduled 
and therefore to be taken into account in deciding the size of the tribal 
quota. For example, prior to the reorganization of states in 1936 in what was 
later to become Madhya Pradesh, the political poweB of the Adivasis was reduced 
by not schedulingover 600,000 in the Vidarbha region ... " 83/ 

82/ Information provided on 30 May 1983, in connection with the study.. 

83/ Information provided on 31 March 1977, in connection with the present study. 
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198. It has been contended that scheduled tribal populations could well have 
o^t^ined alarge-measure of auton^y within the federal structure of India with 
the creation of à tribal state comprisingSouthem 8ihar andnine other districts 
in adjoining states. Ih the 1930s the Jharkhand partycalled for the creation of 
such a state but contrary Interests prevailed, particularly those concerning the 
possible exploitation of the mineral deposits and forestry resources which abound 
In the region. 84/ 

199. Ihe Constitution of India contains, among the directive principles of state 
policy, the following provision on local autonomous or self-governing entitles: 

"40. Organization of village panchayats - T̂he State shall take ^eps 
to organize village panchayats and endow them with such powers and authority as 
may be necessary to enable them to function as units of self-government". 

200. Responding to a request by the Special Rapporteur, the Government of India has 
forwarded the followinginformation: 

"The Special Rapporteur desires information as-tohow the provision for 
organization of village panchayats has been developedand impleo^n^ed. 
Statutory panchayats have been constituted by the state Governments. Though 
the statutes vary from state to state, by and large, wards of panchayats return 
members to the gram panchayat which is usually composed of-one large revenue 
village or a number of revenue villages. Thus, a ward maybe a part of a 

to form a Panchayat Samiti for adevelopment block normally covering about 
100 or 130 villages. The Panchayat Samiti is anadvisory body for execution 
of development work through thé development block. At the.district levels, 
Zilla Parishads have been constituted. The scheduled tribes have been involved 
In the wardmembership, gram panchayat, Panchayat Samiti and Zilla Parishads. 
These local elective bodies function in some spheres as deliberative and 
decision-making bodies and In someother ^pberes as advisory bodies^ 

"There.is no distinction between local and regional entities apart from 
the aforesaid bodies. The indigenous communities enjoy the samé measure of 
autonomy or self-government in these bodies as a non-tribal In a non-tribal 
area of the country. In other words, there Is no distinction In thematter 
between the two sections". 85/ 

201. In some countries a limited measure of autonomy is actually being exercised 
by Indigenous communities and leaders. In this connection reference should be made 
to Finland, Malaysia, Mexico and New Zealand. 

202. The Finnish Government has stated: 

"In order to bringabout a separate administration for the Lapps In 
matters concerning their interests, a Government Committee arranged-an 
experimental election for a particular Lappish Parliament designed^for this 
purpose. The experiment succeeded so well that the Committee will make a 

o4B See paras. l68 and 169, above. 

03/ Information furnished on 30 May 1983, in connection with the present 

study. 
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proposal on the legalization of such an institution. The task of a separate 
Lappish administration would be to control and to promote the interests of 
the Lapps in^e^al, economic, social and cultural^spheres, to take care ofB 
the common affairs of the Lapps and to participate^nNordic co-operation^^ 
This administration would also support research work and draw up a programme 
with specific objectives. Moreover, it would make proposals and give opinions 
on matters concerning the establishment of mines, hydro-electric power 
stations, tourist centres and the like, and on measure-sBrelating to forestry, 
fishing and hunting, and education. Later on, the Lappish administration 
would be authorized to make final decisions and to take action accordingly". 

203. Subsequently the Government stated that: 

"The plans for a separate administration have now been Implemented by 
Decree No. 824 on the LappDelegation of 9 November 1973.^ 

204. In Malaysia, according to the-Aboriginal Peoples Ordinance, section 4, second 
paragraph, "nothing in this section shall preclude-any headman from exercising his 
authority in matters^bf aboriginal^custom and belief in any aboriginal community 
or any aboriginal ethnic group". 

203. The Aboriginal Peoples Ordinance provides for the recognition of hereditary 
headmen of aboriginal communities and for the confirmation of headmen selected in 
aboriginal communities in which they are not hereditary. However, the Ordinance 
also empowers the Minister to remove any headman from his office as well as to make 
regulations providing for the appointment of^headmen and prescribing the 
qualifications andmethodsfor their appointment as follows: 

"l6. (1) The hereditary headman of an aboriginal community shall be 
the headman thereof, or In the case of an aboriginal community in which the 
office of headman is not hereditary, a person selected to be headman thereof, 
subject In each case to confirmation by the Minister. 

"(2) TheMInister may removed any^headman from his office. 

"19. The Minister may make regulations for carrying Into effect the 
purposes of this Ordinance and In particular for the following purposes D 

" ... 

" (c) providing for the appointment of, and prescribing the. 
çualifications of and the method of appointing, any headman^ 

206. In this connection it has been stated that "It should be noted that there Is 
no tribal government/administration in the sense of the.Orang Asli ruling 
themselves". 86/ 

86/ J. В. Idris, A brief note on the Orang Asli of ̂ est Malaysia and their 
administration, (̂ uala Lumpur, Department of Orang Asli Affairs, Ministry of 
National and Rural Development, March 1972), p.8 
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207^ According to the same writer, 87/ headmen of the different groups have no 
political power and exercise restricted authority in social matters. In this 
connection he states, however, that thé major ethhoDli^g^istic groups exercise a 
certain measure of autonomy: 

Negrito 

"The six tribal sub-divisions aré territorial and linguistic Units. Each 
sub-division is practically autonomous. Each group shows egalitarian tendencies 
with the leader having: (I) no real powers (ID nomáterial gain^ 
(iii) no emblem of officer (iv) no executive powers (v) the ability to 
rule through his own personality. 

Send 

"Traditionally the Sends are ruled by a group of elders, and̂ -the society 
has strict taboos on violence, with sanctions by verbal persuasion (verbal 
abili^y^ecuais intelligence). The criterion of leadership ^"therefore ̂  
neither economic power nor a generous distribution of wC^.th^ 

"Nowadays each group needs a 'spokesman'" for its contacts with the outside 
world, hence the 'Headman'. 

Proto Malays 

"The Social Organization of the Proto^Maláys differs from that of the 
Send. The Témuan, for example, recognize no less than seven degrees of 
leadership. Each tribe is generally endogamous and descent is bilateral, 
with.the exception of the Temuans in Negeri Sembilan who have characteristics 
of matriarchy and matriliny". 

208. In New Zealand, the Government points out that: 

"The NewZealandMaori Council and Its constituent District Maori 
Councils and Maori committees have statutory recognition. The constitutional 
functions of thesebodies are set out In the Maori^elfare Act 1962. They 
have certain powers to regulate the conduct of Maori people within their 
districts. For example, they have power to Impose fines for unruly behaviour 
at Maori.gatherings and to appoint wardens to control the abuse of alcohol 
by members of their community. It mu^t be borne in mind that the overwhelming 
majority of Maori people nowadays live scattered through the whole community 
and that it is not very practical to have two sets of rules operating within 
one area". 88/ 

87/ Ibid., pp. 3-6. 

88/ Information furnished during the Special Rapporteur's visit to New Zealand 
in 1973D See para. 64 and footnote 23/ above. 
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209. The Citizen's Committee for Racial Eouality states, in this connection: 

"Apart from the exceptions of Maori councils mentioned above, Maoris 
have not been granted any form of local autonomy, despite the pleas of the 
^ing and ^otahitanga movements for this. Likewise no special courts have 
been permitted, except the very limited warden's courts permitted recently". 

210. The Government of Mexico states with reference to this particular aspect: 

" ... it must be pointed out that articles 39^ 40 and 41 of the 
Constitution clearly indicate the form of government which the people of 
Mexico decided to adopt. 

"Moreover, under article 113 of the Constitution, the states shall adopt, 
for their internal regime, a republican form of government, which shall be 
representative and of the people, having free municipalities as the basis of 
their territorial division and political and administrative organization, in 
accordance with the basis specified in the same article. 

"Consequently, for the purposes of the present document, account should 
be taken of situations which have made it possible to reconcile the constitional 
political order with the customary rules of the populations, as is the case 
of the mentioned indigenous municipalities in southern Mexico". 

211. In Pakistan, the autonomy granted to certain community leaders is said to be 
gradually diminishing. A writer has stated that "the tribal leaders in some of the 
sensitive ^est Pakistan frontier regions are given a measure of autonomy, though 
gradually diminishing, in return for their co-operation in the maintenance of civil 
order". 89/ 

212. The measure of autonomy assumed by indigenous communities, I.e. "Indian 8ands", 
In Canada, seems on the contrary, to be on the Increase. In this respect the 
Government has stated that: 

"At present the Band Management Division of the Department of Indian 
Affairs and Northern Development continues to supervise the administrations 
of local affairs on many reserves, but the number of those which have assumed 
local responsibility in fund-raising and administration is Increasing to 
about half the total number of ^Bands. Councils have been assisted in 
acquiring administrative offices, and training courses in local administration 
are provided". 

213. Reference has been made above (see paras 178-I83) in very general terms to 
the evolution of the treaty-making powers^ the Jurisdictional powers and the 
self-determination policies and claims in the United States of America. 

214. Since it has often been stated that indigenous populations are all seeking 
recognition as independent nation-states in the world of today, it should be 
Indicated here that although some indigenous nations and peoples are Indeed 
claiming maintenance of their sovereign powers and recognition as sovereign^nations, 
not all have exactly the same broad approach to this important question. To 
Illustrate the variety of approaches in this respect, a recognized Indigenous 
w^i^er may be quoted as follows: 

89/ Richard F. Myrop and others, Area Handbook for Pakistan, (Washington DĈ  
Foreign Affairs Series, The American University, 1971^ pp. 270-271. 
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"Indians are not seeking a type of independence which would create a 
totally isolated community with no ties to the United States whatsoever. 
On.the.contrary, the movement of today seeks to establish clear and 
uncontroverted lines of political authority and responsibility for both 
the tribal governments and the United States so as to prevent the types of 
errors and maladministration which presently mark the Indian scene. 

"The assumption of many non-Indians is that independence of a nation implies 
that it stands in the same position as does ^he United States toward the.rest 
of the nations of the world. People visualize a standing army, a massive 
import-export business, tariffs, gigantic administrative bureaucracies, 
international intrigue, and ^he abiliby ^o wage wars on distant nations with 
relative impunity. Such indeed are the characteristics of a superpower, but 
not of the average nation which has recognition as a self-governing community 
with inherent rights to its own.existence. 

"The oldest independent states ... are the mini-states of Europe^ 
Monaco, Andorra, Liechtenstein, San Marino and the Vatican City. Each exists 
In substantial sovereign independence, yet each has also negotiated certain 
agreements, understandings, and treaties with its larger neighbours. These 
larger countries have been willing to fully recognize the small states as 
sovereign-entities and contract with them on specific issues, an example the 
United ^ ^ ^ s ^ight w^ll examine ^hen deciding how to d^al with the Indian 
demand for sovereignty".-90/ 

213. As has already beenindicated, as a result of the united States emphasis on 
the""dependeht character" of the "domestic-nation" status of the Indian nations and 
tribes, they only exercise a minimum of self-determination, if any. As has also' 
..been stressed, this situation is not compatible with express provisions of treaties 
én^éredihto withthe UhitedStates. 

216. According to the information contained in numerous paragraphs of this study^ 
som^ of the basic American Indian concerns have revolved around existing treaties 
and ^heir interpretation, self-determination, the.treaty-making powers of the 
Indian Nations and the restoration and/or protection of the.Indian land-base and 
of Indiana control over their land and the resources to be found therein. Treaties 
and self-determination in particular have been very prominent among the aims of 
the Trail of Broken Treaties demonstration, as contained in points 1-8 and 13^, 
ihter^lia, of the 20 Points position paper. These were also central issues in 
the events of bounded ^nee in 1973 (See paras. 217-219, below), as well as the 
situation of the Hop! Nationdiscussed below in paras. 220-224. They are basic 
issues, also, in the cases on which information.is contained in annexes I, II, III 
and IV to the summary of information relating to the United States of America. 

90/ Vine Deloria, Jr., Behind the Trail of Broken Treaties, (New York, 
Dell Publishing Co., Inc., 1974), pp. 162-163, 176. 
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217. ^ith reference to the events of bounded ^née, an author concludes that: -

" ... the bounded ^nee siege dwelt on the provisions of self-government 
and undisturbed use of the Sioux lands and not specifically the restoration. 
of lands already taken, ^hile the people at bounded ^nee wanted a total 
restoration of lands in western South Dakota, they based their contentions on 
the political recognition of the Siou^ Nation as contained in the treaty and 
not upon any clause of the treaty which gave them the power to reclaim lands. 
It is therefore the history and meaning of treaties that has become important 
to Indians today, the manner in which the treaties limited exercise of 
self-government or eroded the power of the tribe to deal with other nations 
and not particularly the redefinition of tribal land titles. 

" 

"The contemporary demand of American Indians for a restoration of the 
treaty relationship must be seenin this historical setting. Few tribes would 
have signed treaties with the United States had they felt that the United States 
would/violate them. The promises of self-government found In a multitude of 

.̂ treaties,the promises of protection by the United States from wrongs committed 
by^its^citizens, the promises that the tribes would be respected as nations 
on whose behalf the United States acted as a trustee before the eyes of the 
world, were all vital parts of thé treaty rights which Indians believe they 
have received from the United States. 

,̂ 

"The Indian treaty ... according to the courts of the United States, did 
not establish the wardship relationship with It. Thé only valid Interpretation 
of tribal political status which this decision leaves Is that of dissenting 
Justice Thompson, that the Cherokees, and by extension the-othér Indian 
tribes, regain In a very real sense forelgnnations with respect to thé 
United States. .It is this tradition that the current Indianmovément seeks 
to support. And If the wardship status was not established in the treaties, 
the only documents in which the Indian tribes contracted with the 
United States government on a legal basis, then the International bási^of 
Indian existence must still be good legal doctrine". 91/ 

218. According to anotner writer: 

"Many Indian people today think that a return to the treaty relationship, 
and the accompanying recognition of sovereignty, is the only way to keep 
non-Indian governments from interfering in the affairs of Indian governments. 
For example, in November 1972, the Trail of Broken Treaties Caravan presented 
a paper to the United States Government in which a call for the restoration 
of the treaty relationship was made. Central to the demands made in the 
20 point paper was the Insistence thatthe United States reopen treaty ^ 
negotiations with Indiannations. Thé leaders of the Caravan pointed but that 

91B Ibid., pp^ll4, 136,138. 
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there was no valid reason wny Indian nations could not make treaties or 
reach agreements with the United States Government today. Treaty making could 
start again if Congress repealed the l871 Act. And Congress has never 
specifically prohibited the making of "agreements" with Indian governments. 
Both the United States Government and Indian governments today have"the legal 
capacity to reach new agreements which would clarify or redefine their 
relationship to each other. New treaties or renegotiated old treaties-would 
form the"basis for a legal relationship in which Indian sovereignty would be 

^preserved. 

^ ^ 

"Congress and federal agencies have prevented Indian governments from 
exercising a l l t h e i r powers. To overcome t h i s , many Indians have argued t h a t , 
s ince Indian t r i b e s are na t ions , r e l a t i o n s with the United States should be 
governed by p r inc ip l e s of i n t e rna t iona l law. Under i n t e rna t i ona l law, Indian 
governments would be accorded a higher p o l i t i c a l and l é g a l - s t a t u s than they 
now ĥ BBé̂  ^The Bight to nationhood would be recoghiz^d-and protected by other 
n a ^ i ^ ' ^ o f the^world. Newt.reaties or agreements could^gu^rahtee continued 
ecó'^o^i^ ass i s tance without^federal dominance. Mor^feder^-^mohies would go 

^IBéctiyBtô"Indians ra the r than to bureaucrat ic agencies . And theUni ted S ta tes 
Government would f u l f i l i t s t r u s t r e spons ib i l i t y by^providing t he r e sou rce s 
necessary for strengthening Indian sovereignty" . 92/ 

^ 219 .DInl973, i t was writ ten t h a t : 

"In the two years since bounded ^nee, [almost two dozen] Indians have 
been k i l l e d on the Pine Ridge Reservation in South Dakota. Yet the Government 
has almost uniformly refused to inves t iga te t h e s e - k i l l i n g s o^ót^er-charges 
o f ^ r u t a ^ i t y ^ '"Theusuai-statement i s t h a t federa l agencÍes-"-do-hé^have any 
eviu^nc^ava^l^bié which w o u l d e n a b l e t h e m t o d o a h y t h i n g ^ ^ ô u ^ ^ h é o p p r e ^ i o n 
a t P i h ^ ' R i d ^ e ^ 
re se rva t iohwas flooded w ^ t h a g e n t s . Armed he l i cop te r s à r é ^ s t i ^ - s e e n 
swarmihg over the land and screams of law and order âré^héard.^ 

"Throughout-América, Indians continue t o " s l i p b e h l ^ d ^ h é r e s t ó f ' t hé 
population in néár^y'évery category of soc ia l prógress^-^'Thé'Federal Government 
responds by issuing reorganlza t ional plans for the Bureau of Indian Affairs 
every time the outcr ies of Indians become annoying. Indian programmes have 
become primari ly public r e l a t i o n s opera t ions , ex i s t ing mainly ih"press 
re leases without any v i s i b l e changes occurring in loca l Indian communities. 

"^Exploitation ofmiher.áls on Indian . reserva t ions from ArizOn'a^to'.Mcntana 
^n t inue - sunaba ted and thé bureau of Indian" Affairs refusés c a t e g o r ^ a l l y t o 
a ^ ' i s t t h e t r i b e s with these very complex problems. I t s content ion ' i s tha t 
s ihoe^i t i s a federal'-agency-^ i t therefore has a conf l i c t of i n t e r e s t ^f i t 
at^émpts^ t ó ' a s s i s t l n d i a n s whose lands ^containminerals which figure 
prominéh^iy'in governmental energy p o l i c i e s " . 93/ 

92/ Curtis Berkey, Indian Sovereignly (Washington D.C., I n s t i t u t e for the 
Development of I n d i a n l ^ 1976), pp. 23, 102. 

93/ Vine Oeloria, J r . , "^ho knows what violence we can expect", Akwesasne 
Nótese v o l . 7 , ^o. 4 . , 1973, PD ^9^ 
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220. It has been reported that the Hopi tribal council, although unrecognized for 
about 75 per cent of the 8,000 Hopi people 94/ continue thé traditional way of r 

life 95/t has made several lucrative deals with industrial plants 96/ which lead 
to destruction of the traditional life of the Hopi- 97/ ' ' ., ' 

221- According to a source: 

"In the 1971-72 period, the Four Corners Power plants 'and the strip-mining 
of Black Mesa were major environmental,Issues. The traditional peoples of 
both nations [Hopi and Navajos! were.totally, pppos.ed to strip-mining;' ' 
particularly of sacred areas, for coal worth as much as a hundred billion' ' -
dollars. In addition, signs of oil, natural gas and uranium are evident. The 
progressive Hopis, as well as the corporations.and legal interests allied 

- with them, would profit greatly through partitioning. 

"Still another faction objected - but for far different reasons. They 
had no objection to the development itself, but they said' thé native people 
should' have a bigger.cut.of the pie, or should run the strip-mining'themselves. 

"The media has characterized the dispute as being simply Hopis vs. 
Navajos.: However, both peoples are divided into factions, the "traditionals" 
vs. the "progressives". Both.groups, of traditional"peoples say this is a 
dispute among the progressives over wealth, and that the traditional people/ 
left alone, would be able to peacefully resolve this, problem among themselves 
instead, of¡giving.in-to.United States forced settlement. The progressives 
tend to be;. Christian, t¡end. to regard themselves^ as United States citizens, arid 
while they give some honour to the.traditions "of their people, according to-' ' 
the traditional viewpoint they do not live by the traditional values." 

"The traditionals ... say they have a responsibility to protect the land 
and the lives of the unborn generations, and they follow the system of 
government given to them. Especially among the Hopi, they do not believe 
in voting, which acknowledges the right of a majority over á"minority. 

••"Instead they decide by consensus, the way of natural peoples.• 

• "While the Hopi Tribal Council has been pressuring for partitioning. Hópi 
and Navajo.traditionals have worked for reconciliation*. £8/ 

94/ "Doomsday vi .• " TECHQÜA ' IKACHI, • No. 9,. November /.December 1976. 

95/ Elizabeth Dunbar, BLACK MESA: the effect of development, Pasadena" 
American Friends Service Committee, Pacific Southwest Regional Office, 1974, P-5-

g6/ Ibid., p.6; "Traditional Hopi Meeting - October 10, 1976", TECHQUA 
IKACHI, No. 9, November-December 1976; "Navajo-Hopi Dispute", Akwesasne Notes, 
vol. Ü, No. 4, I976. * 

97/ "Hotevilla village commemorates founding", and "Cutting the Hopi lifeline" 
TECHQUA IKACHI, No. 3, August/September 1976. 

98/ "Navajo-Hopi Dispute", loc. sit. 
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222. Another publication contains information to the effect that: 

"With thesigningof the Treaty of Cuadalupé^dalgo inl848, the 
United States acquired from ^e^ico vast portions of 1'and that now comprise 
much of the American Southwest, including the ancient tribal lands of the 
Hopi. The treaty stipulated that the United States ^ould ^Honour forever 
the Indian reservation boundaries ^previously^ established by the "government 
of Me^ico"B. Since that time, a series of Executive orders and other 
governmental.actions have reduced the Hopi reservation to less thanl,OOC^ 
scuaremiles, one si^thof its size ^n l8^2"l 99/ 

223. An author writes: 

"The Hopi have never signed a treaty with the Oovemme^t of the United States^ 
They are still a sovereign nation and wish to continue as ŝ çh.̂  ^et despite 
the truthfulness of the Hopi^s independence, they havenever.beenfree from 
the federal governments continual impositions Despite their protests to the 
Cover^ment that if left alone they could live a fulland^prosperous life^theB-
United States government refuses to withdraw its influence. 

"The Indian reorganization Act of 1934 providedeach tribe with its own 
government and constitution, modelled on the "successful" Anglos wá^B Each 
t^i^ w^^^ked to vote foB th^ ad^.tió^o^.^j^tic^c^^hi^ ^ f ^ r ^ ^ ^ ' 
government. When the Hopi were approached wlt-h the idea, only 755 Hopis-out 
of abo^t 4,500 cast ballots. Even when the votes were counted, mariŷ of them 
were found to be in the names of deceased Hopi and Hopï̂ whô  ño longer lived 
on the reservation. Nonetheless^ the Council arid its constitution became 
incorporated into the Hopis^ lives". 100/ 

224D Accordingto another publication: 

"TheHopiTribal Council and229Hopisvotedon30 October 1976 to accept 
a ^5,000,000 land settlement ^Indian Claims Commission Docket 196^ which 
involves the aboriginal land rights of 8,000 Hopis. The^^ndian Claims 
Commission â non-Indian Commissions has accepted this â s being în accordance 
with the laW^; and now Indian Claims Commission Docket 196 goes before the 
House Committee on Appropriations to pay the Tribe off for nearly 2 million 
acres; henceforth, the Hopi Tribe shall have no further claims, demands or 
counterclaims on the United States government in relation to lands stipulated 
in Docket 196. 

"The Hopi traditional leaders have opposed this land settlement and are 
seeking supportBiri having it halted. 

99/ "Hopi Tribal Council", Akwesasne Notes,vol. 4, No- 2, 197^ 

100/ Elizabeth Dunbar, op. cit., p- 5-
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"...^on^OOctober 1976 the Triba^Council heldavoteduring a 
religious ceremony. Out of approximately 8,000 Hopis only some 250 voted on 
this land settlement - 229 for and 19 against^ Ori.that same day some 
2,500-Hopis attended the-Locon Ceremo^y^ Again.^é tribal Council was in 
violation.of its own Constitutions. ^Article ^i^Section'l, ^c^ was violated 
by the action of the Hopi Indian agent, the Hopi tribal council.has'only a 
negative authority on land, to wit:, "to prevent the sale, disposition, lease " 
or encumbrance of tribal lah^s, or other tribal property. It has rio authority 
to make affirmative decisions on land because that authority belongs to the 
^i^mong^is-of " ^ ^opi.sove^éi^ vi^la^és^ '"".' 

^ ^ 
^Since.the Tribal Council.Chairman and.BIA Superintendent refused ̂ o. 

meet with the traditional leaders,^the Kikmongwis ^Traditional heads of the 
sovereign villages^ replied with a letter stating their position and intehtiohi 
Following is one of the si^ statements made in the letter sent to the Tribal 
Council Chairman and BIA Superintendent: 

"It is your responsibility as servants to the Hopi People to do what 
Hopi People want and not what you want- Since you both have refused to face 
our people face to face on this vital issue we will now take action to have 
both of you resign or removed from your positions, ^ou have failed to fully 
inform the Hopi people on things that concern the very land, way of life and 
religion of our peopled Instead of obtaining the aboriginal land of our people, 
the Tribal Council and Bureau of Indian Affairs went along with Attorney 
^ohn S. Boyden to make our land-base smaller and smaller. Both the Hopi Tribal 
Council and ^ohn S. Boyden are getting rich while the Hopi people are becoming 
very poor moneywlse. This must stop NOW^ 

"We demand that you both inform all Hopi Peopleeverywhere that there 
will be no voting on this proposed settlement on 30 October 1976. This is our 
decision and the decisionof our One-Horn and Two-Horn religious Society 
Leaders"^ 

"Amemo dated 5 November 1976 recounting violations of the Constitution 
was presented to the Tribal Council on behalf of the Traditional peopled 
Evidently the Tribal Council ignored the memo for on or about 11 November 
an eight-member Hopi delegation sent by the Tribal Council travelled to 
Washington, D.C. to attend the hearing on the land settlement. Docket 196 
before the Indian Claims Commissioners. Testimony was ̂ iven to the effect 
that the Hopi Tribal Council explained and publicized the "Land Settlement" 
to the Hopi people. It was further stated that a vote was held in accordance 
with the Law. 

"The Hopi Tribal Council has funds allocated for travel, per diem^ etc, -
while the traditional people do not^ Consequently the traditional people 
had to r e ^ on a.telegram to make^their statement known- The telegram was 
sent on behalf of all Hopi traditional Kikmongwis, religious society Mongwls 
and all the Hopi people who follow the old traditional Hopi way. They 
expressed their disapproval of the proposed settlement in Docket 196, and 
stated they did not accept the authority of the Hopi Tribal Council and had 
never authorized the contract of Mr- ^ohn S. Boyden. They also stated that 
the publicity given for only one week and the hearing held regarding the 
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proposed settlement inadequate to inform all the Hopi people or to allow them 
to express their opinions, and that many of the Hopi people were deeply 
involved in areligious ceremony which conflicted with the hearing on the land 
settlement at the Tribal Cou^cil^s headquarters. They stated that the vote 
of some 250 Hopisout of a Tribeof 8,000is not tr^ly representative of the 
opinions of the majority of the Hopi people. They further stated that their 
religions traditions and p^ophaoies prohibited the Hopi people from giving up' 
any claim to their ancestrallands for meremonetary considerations, and 
that letters and petitions from hundreds of Hopi people who opposed the 
proposed settlement and supported their message would follow shortly. 

"The Indian Claims Commission, whenasked, stated it had heard the Tribal 
Co^ncil^s testimony, and had also received the telegram from the traditional 
people and that it was all amatter of record. The Indian Claims Commission, 
nevertheless, accepted the Land Settlement, Docket 196, and made the decision 
officlalon2 December 1976 and discussed how the money would be handled. 
The Claims Commissiondid this ̂ n view of the fact thatonly the traditional 
leaders have the authority to relinquish their land". 101/ 

101/ "Hopi tribal council accepts $5 million land settlement, Hopx 
traditional reject land settlement", News Release, American Friends Service 
Committee, Pasadena 1976, pp. 1 and 3-5. 
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ChapterXIX 

REÂIGIOT̂ S RIGHTS Â O PRACTICES 

A- The r i ^ h t of indi^^nous populations to profess and 
p rac t i se t h e i r r e l i g i o n or bel ief 

1- The In t e rna t iona l T^i^ ^ Human Rights contains provisions on the r i gh t of 
everyone to freedom of thought, conscience and re l ig ions freedom to manifest 
r e l i g i o n or be l i e f in teaching, p r a c t i c e , worship and observance, without coercion 
which would-impair h i s freedom to have or to adopt a r e l i g ion or bel ief of h i s 
choice and wi th no other l imi t a t ions than those prescribed by law^ as necessary to 
p ro tec t publ ic sa fe ty , order , hea l th or morals, or the fundamental r igh t s and 
freedoms of others^ and including the l i b e r t y of parents , or guardians where 
app l i cab le , to ensure ^he r e l ig ious and moral education of t h e i r children in 
conformity with t h e i r own convict ions. These provis ions conf ined in a r t i c l e 13 
( in connection w i t h a r t i c l e s 2, 7^ 19^ 20, 26 (3^ , 29 and 30^ of the Dhi^ersal 
I ^ec l a r a t i ono f Human Rights^ a r t i c l e 13 (in c o n n e c t i o n w i t h a r t i c l e s 2, 5, 20, 21 , 
22, 26 and 27^ cf the In t e rna t iona l C o v e n a n t s Civ i l and P o l i t i c a l Rights and 
a r t i c l e 13 (3^ ^nd (4^ (in-connection with a r t i c l e s 2, 4 and 5^ of the 
I n t e r n a t i o n a l Covenant onEconomic, Social and C u l t u r a l R i g h t s , would seem to be 
comprehensive enough to provide a l ega l bas is for an adecúate protect ion of 
these r i g h t s . 

2D ^y ^ ^ o l ^ t ^ ^ 36/55 ^d^p t^d^ i thou t a vote a t i t s t h i r t v - s i ^ t h session 
on 25 November 1931, the General Assembly of the Dnited nat ions proclaimed the 
d e c l a r a t i o n on t heE l imina t ion of Al lForms of Intolerance and of d i sc r imina t ion 
3 a s e d o n R e l i g i o n e r be l i e f . The t e^ t of t h e ^ e c l a r a t i o n w h i c h i s annexed to the 
r e so lu t i on had been elaborated by the Commission onHuman Rights ^l/ and consis ts 
of 10 preambular paragraphs and e ight operat ive provis ions . 

З.- Without claiming to e n t e r into an ana lys i s of any kind of t h i s Declarat ion, 
i t s provis ions w i l l be arranged for the purposes of the present chapter into 
four, groups, as follows^ (a^ provis ions contemplating aspects of the r i g h t 
of everyone to freedom of thought, conscience and r e l i g i o n , comprising a r t i c l e s 1 
and 6^ (b^ provis ions contemplating aspects of the r i g h t s of a child as regards 
f r e e d o ^ o f thought, conscience a n d r e l i g i o n , a r t i c l e 5^ ( ^ provisions to prevent 
any r e s t r i c t i v e or derogatory e f fects of the Declarat ion in regard to any r i g h t 
defined in the I n t e r n a t i o n a l 5 i l l of Human Rights , a r t i c l e 5̂  and (d^ provis ions 
on e q u a l i t y i n the enjoyment of r i g h t s and the e l i ^ i n a t i o n o f discr imination 
r e l a t i n g t h e r e t o , comprising a r t i c l e s 2, 3^ 4 ^nd 7. 

4D 1"̂  I s deemed useful to cuote hers the provis ions of the Declarat ion, deal ing 
with the r i g h t to freedom of thought, conscience a n d r e l i g i o n for a l l^ 

article 1 

^ 1 . Everyone s h a l l have the r i g h t to freedom of thought, conscience and 
r e l i g i o n . This r i ^ h t ^hal l include freedom to have a r e l i g i o n e r whatever 
b e l i e f of h i s choice, and freedom, e i t h e r indiv idual ly or in community with 
o thers and i n publ ic or p r i v a t e , to manifest h is r e l i g i o n or bel ief in worship, 
observance, p r a c t i c e and teaching. 

1/ Commission on Human Rights r e s o l u t i o n 20 (ДОЛГИ), annex. 
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^2. ^o one shall b^ subject to coercion which would impair his freedom 
to bave a r e l i g ione r belief of his choice-" 

^3. Freedom to manifest one^s religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to project public 
safety, ord^r, hea l tho r morals or the fundamental r ights and freedoms of 
others. 

^Article 6 

^In accordance with ar t ic lo 1 of the prosent Declaration, and subject to 
the provisions of ar t ic le 1, paragraph 3^ " ^ r ight to freedom of thought, 
conscience, religion or belief shall include, inter a l i a , the following 
freedoms^ 

^(a) To worship or assemble in connection w i t h a re l ig ion or belief, and 
to establish and maintain places for these purposes^ 

^(b) To establish and maintain appropriate charitable or humanitarian 
i n s t i t u t i o n s 

^(^) To make, accuire and use to an adequate extent the necessary a r t i c l e s 
and materials delated to the r i t e s or customs of a re l ig ion or^beliefs 

^(d) To write, issue and disseminate relevant publications in these areas^ 

^(e) To teach a r e l i g i o n e r belief i np laces suitable for these purposes^ 

^(f) To so l ic i t and receive voluntary financial and other contributions 
from individuals and inst i tut ions^ 

^(^) To t ra in , appoint, elect or designate by succession appropriate 
leaders called for by the requirements and standards of any rel igion or beliefs 

^(h) To observe days of r e s t and to celebrate holidays and ceremonies 
in accordance with the precept's of one^s rel igion or beliefs 

^(i) To establish and maintain communications with individuals and 
communities in matters of rel igion and belief a t the national and international 
levels.^ 

5. Similarly, the legal systems of countries for which there is information 
appear to have provisions which, "despite their widely varying scope, would seem to 
guarantee a l l ^citizens^, ^nationals^ or ^inhabitants^, most important aspects of 
the rights to freedom of thought, rel igion or belief, and to the exercise, practice 
and observance of their religion or belief. 

6. This seems to be the case regardless of whether there i s separation of Church 
and State and, therefore, no State , off icial or established re l igion or church, 
crone religion or church has been recognized as the ^church of the Stated, as the 
^religionof the Stated, as ^the fa i thprofessedby the great majority of the 

274 



E/C^.4/Sub.2/19^2/2/Add.7 
page 6 

c i t i z ens of the unions, or the duty to give a r e l i g i o n ^the foremost place and 
accordingly to p ro tec t and f o s t e r . . . ^ l t ^ has been imposed on the Stai^e or the 
Federal Go^mmênt has be^n chargad with the duty to ^maintain^ a pa r t i cu la r 
r e l i g i o n . 

7. These provis ions are gene ra l ly coupled with others assuring or guaranteeing 
o ther r e l i g i o n s or churches the r i g h t s granted under the cons t i tu t ion or the 
fundamental laws of the land so tha t they can function unhampered- In some 
countr ies there arc ^recognized r e l i g i o n s ^ which are iden t i f i ed through 
admin i s t ra t ive procedures o r a re proclaimed as such by th^ fundamental laws-
These g e n e r a l l y would include some or most of the ^^Major Religions of the ^brld^ 
( e . g . , buddhism, C h r i s t i a n i t y , Is lam, Hinduism, Judaism), and a l l the corresponding 
sec t s ac t ive in the country and which have f u l f i l l e d the proscribed formal i t ies 
o r have otherwise gained l e g a l r ecogn i t i on . 

3- Most of these systems include provis ions guaranteeing the free manifestat ion, 
exerc i se and observance of r e l i g i o n orD be l i e f in accordance with laws of general 
app l i ca t i on as to publ ic peac^, pub l ic o rder , publ ic safety, p u b l i c h e a l t b ^ publ ic 
morals , mora l i ty , good customs, decency, s o l i d a r i t y , democracy, uni ty, the 
evolut ion of the country, and provided tha t i t not be p re jud ic i a l to the be l ie f s 
or the r i g h t s and freedoms o f ^ t h e r s or cause a publ ic nu i sance e t c . 

5 . The r i g h t of indigenous populations not to b^ compelled to 
p a r t i c i p a t e in the a c t i v i t i e s cf any r e l i g ion or be l ie f 

9 . An indispensable coro l l a ry to the recogni t ion of the freedom of a l l persons 
to profess and p rac t i s e t h ^ i r own r e l i g i o n i s the recogni t ion of the r igh t not to 
be compelled to p a r t i c i p a t e in ths a c t i v i t i e s of any re l ig ions p a r t i c u l a r l y those 
of r e l i g i o n s oth^r than th^ one professed by th^se persons. 

10. This p r i n c i p l e i s recognized in the Declara t ion on the Elimination of Al l 
Forms of In to le rance and of Discrimination" ^ased o n ^ e l i g i o n or be l i e f in 
a r t i c l e 1 , paragraph 2, (see p a r a . 4 above) whichrsads^ ^ b one sha l l be subject 
to coercion which would impair h i s freedom to have a r e l i g ion or be l ie f cf h is 
choice .^ 

1 1 . The same p r inc ip l e i s a l so recognized inmany l e^a l systems in di f ferent ways. 
In Sweden, f o r example, the l a w p r o v i d e s t h a t ^ b one sha l l be compelled to belong 
to a r e l i g i o u s denomination. Any agreement contrary to t h i s provision sha l l be 
n u l l a n d v o i d . ^ ( A c t ^ o . 630 of 1951- a r t i c l e 4 ) . Ihe Penal Codes of several 
count r ies contain provis ions whereby the use of t h r e a t s , violence or other forms of 
coercion to compel or prevent p a r t i c i p a t i o n in the ceremonies of .any r e l ig ion are 
punishable as a t t acks aga ins t freedom of r e l i g i o n . For ins tance , in the case of 
Honduras, p e n a l t i e s are imposed for the use of such means to ^force a person to 
perform r e l i g i o u s a c t s or p a r t i c i p a t e in the cersmonies of any r e l i g ions (Penal Code, 
a r t i c l e 203) o r to ^prevent a person, by the same means, from prac t i s ing the r e l i g i o n 
which he professes or from p a r t i c i p a t i n g in i t s ceremonias^ (Penal Code, 
a r t i c l e 209). 

12 . According to the information ava i l ab le for the purposes of the present . s tudy , 
however, two p a r t i c u l a r aspec ts of t h i s coro l la ry have been.given specia l a t t e n t i o n 
i n the c o n s t i t u t i o n s or in the laws of severa l countr ies covered by the study. 
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These aspects are the right of a l l persons not to be compelled to pay any taxes the 
proceeds of which are allocated in whole or in part for î he support of any religion 
other than their own, ^2/ and the right not to receive religious instruction or to 
take part in or to attend any religious ceremony or worship against their wishes 
or, in the case of children, against the wishes of their parents or legal 
guardians- ^ / 

C. Tĥ  r ight not to be discriminated against on the 
.ground of indigenous religion or belief 

1. normative aspect. De jure situation 

13. Another important requirement for the exercise of full religious r ights and 
practices i s that no discrimination should be allowed to exist in these respects. 

14. 1"̂  Is deemed useful to cuote ar t ic les 2, 3^ 4^ ^ and3 of the Declaration on 
the Elimination of All Forms of Intolerance and Discrimination leased on Religion ^ 
or belief, which contains provisions relevant to non-discrimination in these areasD 

15- Article 3 of the Declaration on theElimination of All Forms of Intolerance 
andDiscrimination^ased on Religion or belief declares that^ 

^Discrimination between human beings ongrounds of rel igion or belief 
constitutes an affront to human dignity and a disavowal of the principles of 
the Charter of the united nations, and shall be condemned as a violation of 
the human rights and fundamental freedoms proclaimed in the DhiverSalDeclaration 
of Human Rights and enunciated in detai l in the International Covenants on 
Human Rights, and as anobstacle to friendly and peaceful re la t ions between 
nations.^ 

16. Article 2 of the same Declaration defines intolerance and discrimination for 
the purposes of declaring that no one should be subject to any acts of intolerance 
or discrimination, as follows^ 

^ 1 . ^b one shall be subject to discrimination by any State , ins t i tu t ion , 
group of persons, or person ongrounds of religion or other be l iefs . 

2. For the purposes of the presentDeclaration, the expression 
^intolerance and discrimination based onre l ig ion or beliefs means any 
dis t inct ion, exclusion, res t r ic t ion or preference based on rel igion or belief 
and having as i t s purpose or as i t s effect null if ication or impairment of the 
recognition, enjoyment or exercise of human rights and fundamental freedoms 
on an eç^ual basis.^ 

^2/ For example, in India, Malaysia and the united States of America. 

^ / For example, in^angladesh, ^urma, Finland, Guatemala, Malaysia, 
êw Zealand, Pakistan, Sweden and the united States of America. Religious 

instruction of children attending school i s discussed in paras. 96-112 below. 
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17- Articles 4 and 7̂  accordingly, impose duties on States in the following terms^ 

^ 1 . All States shall take effective measures to prevent" and eliminate 
discrimination on the grounds of religion or belief in thé recognition, 
exercise and enjoyment of human r ights and fundamental freedoms in a l l fields. 
of c iv i l , economic, po l i t i ca l , social and cultural l i fe-

2. All States^shall make a l l efforts^to enact or rescind legislation 
where necessary to prohibit any such discrimination, and to^take a l l 
appropriate measures to combat intolerance on the grounds cf religion or other 
beliefs in this matter-^ (ar t icle 4) 

^The rights and freedoms set forth in the presentDeclaration shall be 
accorded in national legislat ion in such a manner that everyone shall be able 
to avail himself of such rights and freedoms in practice-^ (art icle 7) 

13. Article 8 adds provisions to the effect that^ 

nothing in the present Declaration shall be construed as restr ict ing 
or derogating from any r ight defined in the DhiversalDeclaration of 
H^man Rights and the International Covenants on Human Rights.^ 

19- As regards existing provisions on the matter in the countries .covered by 
the study, i t shouldbe noted that in several legal systems discrimination on 
grounds of r e l i g i o n e r belief has been prohibited, declared i l l ega l or i l legal 
and punishable, under- constitutional and legal provisions whose purpose is to 
establish formal eouality and eliminate unjustifiable differences-

20. In this respect, i t should be recalled that ecuality before the law is 
expl ic i t ly recognized for a l l the inhabitants of the country^/ or i t s na t iona l s^ / 
and the r ight to ec.ua! protection by the law for a l l inhabitants ^6/ or for i t s 
nat ionals . ^ / 

21. I t should a lsobe borne in mind that ^religion^, ^beliefs^, ^creed^and 
^religious convictions^ appear among the grounds explicit ly mentioned in.the 
provisions prohibiting discrimination in the-constitutions of several States. 
Following the ascending order of magnitude of the relevant provisions employed in 
c h a p t e r s ! ! ! concerning general measures for the prohibitions prev^ntion^a^d elimination 
of discrimination, .3/ mention should^be made for example of Denmark (religious 
be l ie fs ) , French Guiana/France (rel igion) , Bur^a (religion), El Salvador (religion), 
Venezuela (creed), Malaysia ( re l igion) , Suriname (beliefs), ^apan (beliefs) , 
Guyana (bel iefs) , Panama (rel igion), Brazil (religious bel iefs) , Bangladesh 
( re l igion) , Pakistan (rel igion) , India (rel igion), Guatemala (rel igion) , Bolivia 
(religion) andEcuador ( rel igion) . 

^ / For example, in Argentina, Brazil , Canada, Ecuador, El Salvador, Guatemala, 
Honduras, India, Paraguay and Suriname. See chapter ^TIII, paragraph 5 ^^^ relevant 
foot-note 1. 

^ / For example, in Bangladesh, Burma, Finland, Indonesia, Laos, Malaysia, 
Norway, Pakistan, Panama, Sri ^anka and the united States of American See 
chapter ^TIH, paragraph 5 ^d. relevant foot-note 2. 

^6/ For example, in Canada, Guatemala and India- See chapter ^TIII, 
paragraph 5 ^^1 relevant foot-note 3D 

7/ For example, inBangladesh, Brazil , Laos, Malaysia, Norway, Pakistan, the 
Philippines, Sri Lanka and the united States of America. See chapter ^TIII, 
paragraph 5 ^ d relevant foot—note 4D 

З/ See c h a p t e r s ! ! ! , paragraph 26. 
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2- Special problems of indigenous populations- De facto s i t u a t i o n 

22- Provided tha t they arc properly and fu l ly enforced, these provis ions would seem 
to be more or l e s s adecúate when indigenous populations have embraced o n e o r 
another of the ^recognized^ re l ig ions or belong to one of the ^major^ r e l i g i o n s -

23- There a r e , however, specia l problems for indigenous po lu la t ions in t h i s 
regard, when they do not profess , manifest , p rac t i se and observe one of these 
^ajor r e l i g i o n s (Buddhism, Chr i s t i an i ty , Hinduism, Islam, Judaism). 

24^ To give an example of how ord ina r i ly ^good provisions^ may be a source of 
problems for the indigenous populations who keep t h e i r . t r a d i t i o n a l r e l i g i o u s bel iefs ," 
i t i s useful to c i te some basic re levant provisions of the cons t i t u t i on of one 
country-

5̂D ^h^ Indonesian Const i tu t ion contains the following provis ions on the mat ter 
cf freedom of r e l i g i o n , conscience and thoughts 

^Article 2 . The Sta te s h a l l g u a r a n t e e the freedomof the people to 
profess and to exercise t h e i r own r e l i g i o n . 

^Article 13 . Everyone i s e n t i t l e d to freedom of r e l i g i o n , conscience 
and thought. 

^Article 19. Everyone has the r i g h t to freedom of opinion and express ion. 

^Article 43- 1^ ^he State i s foundedon the be l i e f in the Omnipotences 
2. The State guarantees the freedom of every r e s i d e n t to profess h i s own 
r e l i g i o n and to worship according to h i s r e l i g i o n and be l i e f . 3D 1 ^ 
a u t h o r i t i e s give e^ual protect ion to a l l r e c o g n i z e d r e l i g i o u s denominations 

^ and o rgan iza t ions . Aid in any f o m g i v e n by.the a u t h o r i t i e s to min is te r s c^ 
r e l i g i o n and to r e l i g i o u s denominations or organiza t ions , s h a l l be r e n d e ^ u on 
the bas is of e q u a l i t y . 4D ^he a u t h o r i t i e s sha l l see to ii^ ^hat a l l 
r e l i g i o u s denominations and organizat ions obey the law - common law included-^ 

26. Given the fac t t h a t in Indonesiamany i so la ted communities and t h e i r members 
have kept t h e i r an imis t i c be l i e f s and corresponding p r a c t i c e s , these provis ions 
hove been in te rp re ted as carrying with them cer ta in l im i t a t i ons to the na t iona l 
^ot to ^unity in d i v e r s i t y ^ , as the concept of d i v e r s i t y , in the context of r e l i g i o u s 
r i g h t s and p r a c t i c e s - ^ 

^ . . . means t h a t the Indonesian S ta t e , according to a r t i c l e 29, sec t ion I 
of the Const i tu t ion ^shall be based upon bel ief in the One, Supreme God̂  and 
by sect ion 2 ^ the State sha l l guarantee the freedom of the people to profess 
and exercise t h e i r own r e l ig ions - In a country tha t has s u b s t a n t i a l numbers 
of followers of a l l the major world re l ig ions t h i s a r t i c l e provided some 
d i f f i c u l t y in the d ra f t ing . Eventually t h i s format was agreed on and provides 
an o f f i c i a l example of the l i b e r a l i t y of the Const i tu t ion , guaranteeing as i t 
does freedom of worship. The main drawback i s tha t by r e f e r r i n g to one, 
Supreme God, i t ha"s been decided tha t freedom of r e l i g i o n does not extend t.. 
those who p r a c t i s e any formof animism. Consequently the guarantee of freedom. 
of r e l i g i o n i s a mirage to many t r i b a l communities who become subject to s t rong 
o f f i c i a l campaigns to convert. That i s one example of how fa r o f f i c i a l po l i cy 
i s prepared to recognize genuine . . . d ive r s i t y . ^ 
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27- Most Governments ^n t h e i r information submitted in connect ionwi th the present 
study only mention freedom of r e l i g i o n e r bel ief and of r e l ig ious prac t ices in 
genera l te rms. ^ / A few count r ies , however, re f^r in p a r t i c u l a r to th^ t r a d i t i o n a l 
indigenous b e l i e f s and prac t ices in t he i r general s ta tements . 

23- For example, the Government cf Chile s t a tes in connection with a r t i c l e 10, 
p a r a g r a p h s , of the Const i tu t ion th^t - ^As i s s t a t ed in the cons t i tu t iona l provis ion 
quoted, f u l l freedom e x i s t s for indigenous persons, as inhabi tants of the country, to 
hold or not to hold r e l i g i o u s b e l i e f s , and to profess them^- I P / 

29- The Government of Mexico a lso repor ts that^ ^In the s i t u a t i o n s mentioned 
there have as yet been no spec i f ic cases of coercion or persecution of the indigenous 
popula t ion to make them profess or p rac t i se r e l i g ious be l i e f s - ^or are there any 
l e g a l obs t ac l e s in the way of following re l ig ious p r a c t i c e s . ^ 

30- The Government of Guatemala i s r a the r more e x p l i c i t and s t a t e s that- ^There 
are no l i m i t a t i o n s or r e s t r i c t i o n s preventing indigenous persons fromprofessing t h e i r 
t r a d i t i o n a l r e l i g i o n with a l l i t s r i t e s and customs^ however, they are subject to 
va r ious s o c i a l pressures to make them adopt Chr i s t i an i ty (Cathol ic i smor P ro t e s t an t i s 
P r o t e s t a n t i s m ) . These pressures may on occasion give r i s e to a confl ic t s i t u a t i o n , 
as in the case of the Conf ra te rn i t i es , w h i c h ^ e s t e m r e l i g ious sec t s are endeavouring 
by a l l means to d i s so lve .^ 

31- Ihe Cons t i tu t ion of Panama s t a t e s in a r t i c l e 34 ^hat a l l religions-may be f reely 
professed , and a l l r e l i g ious p rac t i ces f ree ly observed, with no r e s t r i c t i o n other 
than respec t for Chr is t ian morals and public order-

32. I t appears tha t these provisions should be understood as applying d i rec t ly 
to t r a d i t i o n a l indigenous r e l i g ions and forms of worship, sinca the Government r e fe r s 
in i t s r e p o r t to the fac t that a r t i c l e 35 of the 1972 Ccns t i tu t ionprov ides that 
^the Sta te recognizes and respec t s the ethnic i d e n t i t y of na t iona l indigenous 
communities^, and . t ha t i t ^ s h a l l carry out programmes to develop the . . . s p i r i t u a l 
va lues of each of t h e i r cul tures^ and sha l l e s t a b l i s h an i n s t i t u t e for the i r study, 
p r e se rva t i on and promotion. 

33- According to information furnished by the Government of ^ew ^ea l andapa r t from 
the ord inary laws of general appl ica t ion as to publ ic safe ty , decency, e t c . , no 
d e n i a l s , l i m i t a t i o n s o r r e s t r i c t i o n s are imposed in law or in p rac t i ce en the r i g h t 
of the Maori populat ion to p ro fess , express, and p r a c t i s e , or not to profess, express 
o r p r a c t i s e , any c r e e d o r r e l i g i o n s to worship inaccordance with t h e i r be l ie fs and 
customs^ to comply in p rac t ice and observance with the tene ts of t h e i r re l ig ion or 
creed and to r e f r a i n from performing acts incompatible with itD to disseminate 
t h e i r r e l i g i o n or creeds and to give ins t ruc t ion and t r a in ing in i t . 

34- According to information furnished by the Austra l ian Government, nc specif ic 
l i m i t a t i o n s or r e s t r i c t i o n s are imposed in law or in p rac t ice on the r igh t of 
Abor ig ina ls o r o ther Aust ra l ians to profsss , express , and p r a c t i s e , or net to profess , 

^ / ^he Government of Canada, for example, has s ta ted t h a t ^there is no 
d i s c r imina t i on in Canada today in regard to r e l i g ious observances. 

10 / See a l so paragraph 33 i n f r a . 
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express or p r a c t i s e , any creed or r e l ig ions to worship in accordance with t h e i r 
be l ie fs and customs^ to comply in p rac t i ce andobservance with the. tene ts of t h e i r 
r e l i g ion or creed and to r e f r a i n from performing ac ts incompatible with i t^ to 
disseminate t h e i r r e l i g i o n o r creed, and to give ins t ruc t ion and t ra in ing in i t . 
In some mat te rs , however, the app l i ca t ion of the general law would l imi t Aboriginal 
freedom to carry out t r a d i t i o n a l p r a c t i c e s . For example, there are general laws 
r e l a t i n g to the bur ia l of the dead which, i f enforced, would in te r fe re with some 
Aboriginal customs. In some areas concessions are made in matters of t h i s kind. 

35- ^rhile there has been and i s no l e g i s l a t i v e or administrat ive r e s t r i c t i o n on the 
form of Abor ig ina lmar r i age , in the pas t polygamy has been discouraged by some 
miss ionar ies . ^h i l e the form of Aboriginal marriage has not been o f f i c i a l l y 
r e s t r i c t e d , ne i ther has i t been o f f i c i a l l y recognized. In r e l a t i o n to ce r ta in 
Social Service bene f i t s , customary marriages are fu l ly recognized, but t h i s 
administrat ive prac t ice has not been extended to recognit ion of the ent i t lement in 
r e l a t i o n to a l l wives of polygamous unions- The Government adds tha t ^This mat ter 
is-under reviews. 

36- The Government of the uni ted S ta tes of America s t a t e s tha t the r i g h t of 
American Indians and Alaska na t ives to p rac t i se whatever r e l i g i o n they wish to 
p rac t i se i s guaranteed by the Doited States Consti tut ion as i t i s for a l l other 
American c i t i z ens - Recognition of the r i g h t s of the indigenous population to i t s 
own re l ig ious p rac t i ces i s p a r t i c u l a r l y evident in tha t the use of peyote— denied 
to others - i s given to American Indians who belong to the nat ive American Church. 

37D Ibe courts are" the avenue whereby a l l American c i t i zens p ro te s t infringement 
of t h e i r c o n s t i t u t i o n a l r i g h t s . In addi t ion , the united S ta tes Civi l Rights 
Commission takes an ac t ive i n t e r e s t , as does the Office of Indian Rights of the 
Department of J u s t i c e , a un i t wi th in tha t par t of the Executive Branch of the-
Federal Government. 

38. Th^ Bureau of Indian Affa i rs does not concern i t s e l f with the r e l i g ious 
a c t i v i t i e s of Indians except to t r y to assure that the basic American r i gh t cf freedom 
of r e l i g ion - to which they are- e n t i t l e d as-are a l l other c i t i z e n s ^ - i s not denied 
the^D 

39- "One source contains information to the effect t h a t . I l / 

Â preference i s gene ra l ly given to Chris t ian Indians and Chris t ian 
i n s t i t u t i o n s in the adminis t ra t ion of government programs. For example, Indian 
children in boarding schools are ^encouraged^ to a t tend Christian- church 
se rv ices , and in day schools are given ^released time^ to at tend Chris t ian 
r e l i g ious i n s t r u c t i o n . ^o comparable deference i s paid to Indian r e l i g i o n s , 
and of course t e x t books and teachers tend to downgrade the importance and 
l i a b i l i t y of Indian r e l i g i o n s . ^ 

I l / American Indian law newsle t te r - vol- 7, ^o . 11,- Special Issue containing 
the American Indian Response to the Response of t h e ^ n i t e d S ta tes of America, 
pp. 41-42. 
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40- Discuss ing ths s i t u a t i o n in the -заг1у 1970s, one source contains information 
to the e f fect t h a t - 12/ 

^ h i l e the C o n s t i t u t i o n of ths united States guarantees r e l i g i o u s freedom, 
i t has and i s being s t i f l e d in a number of ways- These methods hav^ ranged 
from d i r e c t or i n d i r e c t l e g i s l a t i v e p r o h i b i t i o n s , to the destruct ion of cul ture 
and r i d i c u l e of b e l i e f s . 

^Religion i^ most t r i b e s i s an i n t e g r a l and fundamental foundation of 
the t r i b a l s t r u c t u r e -

^ r h i l e the p r a c t i c e of Indian r e l i g i o n has not spec i f ica l ly been outlawed 
s ince the 19th century, the passage of c e r t a i n laws has i n d i r e c t l y imposed 
p e n a l t i e s for c e r t a i n p r a c t i c e s and paraphenalia-

^For example, the Civ i l Rights Act of 1963 imposed extreme hardships on 
the t r i b e s which are theocrac ies- -The imposition of "̂ he Anglo-American l e g a l 
t r a d i t i o n on t r i b a l governments prevents c e r t a i n t r i b e s from exercis ing t h ^ i r 
c o n s t i t u t i o n a l r i g h t s . The r e s t r i c t i o n s against owning faathers of c e r t a i n 
types of b i rds for conservation purposes, i s used "to a r r e s t Indians who use 
the f e a t h e r s i n t h e i r r e l i g i o u s ceremonies- I t i s i n t e r e s t i n g to note the 
governments response mentions the use of peyote as a p r i v i l e g e that Indians 
have. This permitted use of a drug, which i s e s s e n t i a l for-cer ta in t r i b e s ^ 
r e l i g i o u s b e l i e f s , occurred only a f t e r extensive l i t i g a t i o n and i s s t i l l not 
u n i v e r s a l l y permit ted . 

^But one can e f f e c t i v e l y p r o h i b i t a r e l i g i o n by destroying the underlying 
c u l t u r a l foundation. The use of T ^ i ^ p boarding schools whereby Indian 
c h i l d r e n were separated from t h e i r p a r e n t s a n d forced to speak English i s an 
example of t h i s . - Indian chi ldren were made to fee l ashamed of t h e i r language 
and c u l t u r e . This negat ive a t t i t u d e i s re-enforced by ths^media- Indian 
r e l i g i o n s are made fun of and shown as a few sloppy p a n t h e i s t i c phaseabout 
worship to e a r t h and t r e e s or as f r a n t i c savages dancing for r a i n . This i s 
the i n t e l l e c t u a l equivalent of showing C h r i s t i a n i t y a s E a s t a r egg h u n t s . 

^The u n i t e d S t a t e s i f i t t r u l y c a r e d a b o u t the free exercise of r e l i g i o n , 
i t must consc ient ious ly remove the b a r r i e r s t h a t e x i s t b o t h r e a l and c u l t u r a l 
and recognize Indiana b e l i e f s as l e g i t i m a t e exercises of freedom.^ 

4 1 . The 2GDpoints p o s i t i o n paper r e p r e s e n t i n g the culmination cf the Caravan 
workshop.was prepared i n O c t o b e r 1972 p r i o r to ".he format ionof th^ T r a i l of 
Broken T r e a t i e s and was presented to the ^Thite House in^bvember 1972 upon a r r i v a l 
of the T r i a l i n ^ a s h i n g t o n l ^ . C . Point 13 of t h i s paper daa l t with the p r o t e c t i o n 
cf Ind ian r e l i g i o u s freedom and c u l t u r a l i d e n t i t y . I t contained the following 
proposals- 13/ 

12/ I b i d . , pp-^ 60-61. 

13/ The 20-Po^nt P o s i t i o n Pacer , Legislative^Review, v o l . 2, ^o. 1, pp- 63-6^.-
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^The Congress should proclaim i t s ins i s tence that the r e l i g i o u s freedom 
and cu l tu ra l i n t e g r i t y of Ind i anpeop le sha l l be respected and protected 
throughout the uni ted S t a t e s , andprov ide tha t Indian r e l i g i o n and cu l t u r e , 
even i n r e g e n e r a t i n g or renaissance or developing stages or when manifested 
in the personal character and treatment of one^s own body, s h a l l not be 
in ter fered with, d i s r e s p e c t e d o r denied. (^o Indian should be forced to cut" 
t h e i r ha i r by an i n s t i t u t i o n o r p u b l i c a g e n c y or o f f i c i a l , including m i l i t a r y 
au thor i ty or prison r e g u l a t i o n , for example). I t should be an ins i s t ence by 
Congress tha t imposes s t r i c t penal ty for i t s v i o l a t i o n . ^ 

42- The American Ind i anRc l ig ious Freedom Act was signed in to law in August 1978-
The Act proclaims that i t i s the pol icy of the u h i t e d S t a t e s to p ro t ec t and preserve 
for American Indians t h e i r inherent r i g h t of freedom to be l ieve , express and exerc ise 
t he i r t r a d i t i o n a l r e l i g i o n s , including, but not l imi ted t o , access to s i t e s , use and 
possession of sacred objects and the freedom to worship through ceremonies and 
t r a d i t i o n a l r i t e s . 

43- Section 2 of the American Indian ReligiousFreedom Act of 1978 
(Public La^ 95-341 )reouired a repor t to Congress, one year a f t e r ^he approval of 
the Act, containing the r e s u l t s of an eva lua t ion , undertaken in consul ta t ion with 
native t r a d i t i o n a l r e l i g i o u s leaders and concerning adminis t ra t ive changes considered 
necessary for the pro tec t ion and preserva t ion of the r e l i g i o u s c u l t u r a l r i g h t s and 
prac t ices fo the American Indian , Eskimo, Aleut and native Hawaiians. 

44. This repor t was published in August 1979 snd contains i n t ^ r a l i a information on 
categor ical act ions undertaken under the Act , consul ta t ions car r ied out w i t h n a t i v e 
t r a d i t i o n a l r e l ig ious l e a d e r s . Several sec t ions are organized so as to cover a 
statement of i s sues , i d e n t i f i c a t i o n of problems, s t a tu to ry a u t h o r i t i e s for 
adminis t rat ive ac t ion , task force recommendations for uniform adminis t ra t ive 
procedures and recommendations for congressional adminis t ra t ion . 

45- On the basis of ac t ion repor ted in t h i s respec t i t would appear t h a t the way 
i s open in the united Stages to increas ing ly s ign i f i can t consul ta t ion processes and 
subs tan t i a l improvement in the e f fec t iveness in tha exercise of indigenous r e l i g i o u s 
r i g h t s and p r a c t i c e s . Several aspects of r e levan t information contained in the 
repor t are d i scussedbelow. 14 / 

46. I t appears c lea r . then t h a t i t i s important to see howgeneral provis ions may 
in fac t apply to indigenous populat ions in the context of t h e i r t r a d i t i o n a l b e l i e f s . 

47D This i s p rec i se ly where the present study should concentrate , as i t i s not 
engaged in a study of r e l i g i o u s freedom in general nor i s i t to study the r i g h t s of 
r e l i g ious minor i t ies whichmay belong to one or more of these ^major^ r e l i g i o n s . 
Although not overlooking problems which indigenous groups might have together with the 
other members of a r e l i g i o u s minori ty belonging to one or another of these major 
r e l i g ions in a country where another of these r e l i g i o n s may p r e v a i l , t h i s study 
should concentrate on the problems confronted by indigenous populat ions who have 
kept and s t i l l adhere to and p r a c t i s e and observe t h e i r ances t r a l r e l i g i o n s and 
b e l i e f s . These problems should be examined in a h i s t o r i c a l pe r spec t ive , as many 
aspects of t h e i r present d i f f i c u l t i e s have deep roo ts in the h i s t o r y of the countr ies 
concerned. 

14 / uni ted States Department of the I n t e r i o r American Indian Religious Freedom 
Act Report (P- I . 95-341). A r epo r t by t h e F e d e r a l Agencies TaskForce , Chairman, 
C e c i l D . Andrus, Secretary of the I n t e r i o r , ^ a s h i n g t o n D - C , August 1979D 

2^2 



E/C^.4BSub-2/19^2B2/Add.7 
page 14 

43- Since the very f ^ r s t contacts between tbe ^new-com^r^^ and the -"natives^, 
ômc- of t h e i r respect ive r e l i g i o u s be l i e f s and p rac t i ces came tc be expressed by 

each one of them and p e r ^ i v e d by the o thsr - Soon a f t^ r , withren^wed contac ts , 
e f fo r t s wers se t i n m c t i o n by the ^new-corners^ to con^Bert ths na t ives to t h^ i r 
bel ief- By th -̂ time colonia l ru l^ ^as es tabl ished th^re ^^as usual ly an ongoing 
r e l i g ious stru^BBl^- Th^ ^cc lon i^ r s^ - , who ^ n e r a l l y brought with thomwhat they 
believed to be the only true r e l i g i o n , considered th^ re l ig ious be l i e f s and p rac t i ces 
of the ^natives^ as ^"pagan^, ^^en t i l e^ , ^heathon^, ^idolatrous^ and soon showed 
contempt for an in tolerance of th^se b e l i e f s . In most cases' t h i s haughty a t t i t u d e 
contrasted with the ^ n a t i v e s ^ r e l i g i o u s s incre t i sm, which meant to l e rance , i f not 
acceptance cf the othcAr b e l i e f s or r e l i g i o n by the ^natives^-. Often where there 
was a r e l i g i o u s imperative to catechize and convert tb^ ^pagan^ to the newly arr ived 
^trus r e l i g i o n s , fur ther problems ensued often r e s u l t i n g in l^gal or soc ia l 
pressures.amounting to the i n t e r d i c t i o n of th^ p rac t i ce cf the indigenous r e l i g i o n 
and th^ desecrat ion or des t ruc t ion cf sacred symbols, objects and p l a c e s , in the 
name of r e l i g i o n and c i v i l i z a t i o n . A r eac t ion by the ^natives^ to reaff i rm t h e i r 
own be l i e f s and r e l i g i o n , p a r t i c u l a r l y in the l i g h t of th i s and o ther not very 
c i v i l i z e d or exemplary behaviour by ^he ^colonizer^, was not long in coming. 

49D -̂ o-d so, a continuing confrontat ion has been the h is tory of r e l i g i o u s contact 
between the dominant and nonDDdominant groups w i t h r e p s a t s d ^ncoun te r s^ in.which 
the dominant r e l i g i o u s a u t h o r i t i e s and groups have by ^erosion^ or by ^alluvion^ 
managed to ge t a t l e a s t nominal conversion of important port ions of the indigenous 
populat ion to t h e i r r e l i g i o u s confession. 

50". Even a f t e r centur ies have passed, indigenous populations-who do not belong to 
those ^establ ished r e l i g i o n s ^ are s t i l l today regarded as ^pagans^ and with tha t 
l abe l goes a motlsy of preconceived ideas which are far from complimentary to them-

51. Perhaps a new horizon w i l l be open in t h i s regard i f the b ^ l i s f s of indigenous 
populat ions which form t h a t p a r t of t h e i r s p i r i t u a l l i f e which for other groups of 
populat ion are considered ^re l ig ion^ were recognized as performing e s s e n t i a l l y 
the sams function and serving the same.fundamental purposes, r ega rd less of any 
^substant ives d i f f e rences . 

52. As the b e l i e f s of many indigenous groups i n d i f fe ren t p a r t s of the world have 
been described a^ ^animist ic b e l i e f s ^ or as ^animism^, the provis ions of the 
Federal Const i tu t ion of Burma, including ^animism^ amongother r e l i g i o n s l i s t e d , 
appears to be a s tep i n the r i g h t d i r e c t i o n . The r^ lsvant provis ions read 
as fol lows. 

^21 . ( l ) The S ta te recognizes the s p e c i a l p o s i t i o n of Buddhis^-as the f a i t h 
professed by the g rea t major i ty of the c i t i zens of the union. 

(2) The Sta te a lso recognizes Islam, Chr i s t i an i t y , Hinduis^and Animism as 
some of the r e l i g i o n s e x i s t i n g in the D^nion a t the date of the coming into 
operat ion of this- Cons t i t u t i on . 

53- 1"̂  i s known tha t many groups of populat ion now cons t i tu t ing the indigenous 
populations of several count r ies had a highly developed and soph i s t i ca ted r e l i g i o n 
based on e t h i c a l p r i n c i p l e s and geared towards the e s sen t i a l fel lowship of human 
beings, when the onslaught of o t h e r , i n t o l e r a n t and exc lus iv i s t r e l i g i o n s , although 
they were e s s e n t i a l l y based on very s imi lar p r i nc ip l e s and funct ions , came to deny 
t h e i r very r i g h t of e x i s t e n c e . 
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54. Many forms of in tolerance cf what are dubbed " in fe r io r ferns of r e l i g i o n " a r e , 
unfortunately, s t i l l with us . Usage and customs, soc i a l p r e s s u r e s , or even law 
on occasion have created an atmosphere wherein effect ive i n t e r d i c t i o n and 
intolerance of indigenous r e l i g i o n s and be l i e f s i s impose-il. 

55- Many instances of r e l i g i o u s intolerance are present when arrangements are 
made to charge r e l i g i o u s missions with the implementation of programmes and 
schemes devised for the indigenous populations of some c o u n t r i e s . 1 5 / 

56. Although scarce, cases of "favoured" or even "obl iga tory" e f f o r t s a t conversion 
into a pa r t i cu l a r r e l i g i o n are s t i l l present in the l e g a l systems of some 
countries. 

57. Thus, in the Const i tu t ion of Argentina, the Federal Congress i s charged with 
the -duty of " . . . promoting t h e i r [the Indians] conversion to Cathol icism". 

5B-. Supplementary r u l e s have sought to eliminate the a c t i v i t i e s of P r o t e s t a n t 
groups in regions populated by the indigenous populat ions . Thus a Decree of 
of 31 May I946 provided: 1 6 / 

"Considering: . . . t h a t the said [non-Catholic] r e l i g i o n s in some 
cases preach and prose ly t ize in regions populated by the Indians and t h a t , 
in t h i s connection, the nat ional Const i tut ion, in a r t i c l e 6?, paragraph 15, 
provides for the conversion cf the Indians to Catholicism and Act 3727 
concerning the organizat ion of the Ifetional M i n i s t r i e s , in a r t i c l e 9, 
paragraph 15, recommends to the Department of Foreign Affa i rs and Worship 
the establishment of missions among the I n d i a n s . . . 

"Article 6. As from the date of t h i s decree, no new r e l i g i o u s miss ions , 
temples or denomination organizat ions .belonging to f a i t h s o ther than the 
Roman Catholic Apostol ic f a i t h sha l l be es tab l i shed in n a t i o n a l t e r r i t o r y 
for purposes of proselyt ism among the Ind ians . " 

59. Measures of t h i s s o r t have been supported in the pas t in s i n i l a r cases wi th 
arguments maintaining t h a t the r e l ig ious homogeneity of indigenous popula t ions 
i s conducive to an e a s i e r "ass imila t ion" or " in tegra t ion" of these groups i n to -
the nat ional community. I t i s , however, uncertain whether the homogeneity sought 
by sincere and wel l - in tpnt ioned re l ig ious persons and bodies i n convert ing them 

15/ See paras . 68, 69 and 83 below. 

16/ Decree No. 34¿- See Boletín del Minister io de Relaciones Ex te r io r e s 
y Culto de la Nación Argentina. Año 1, No. 5. Buenos Aires (May 19^-6), 
p . 15-
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to one or another of the major r e l i g i o n s w i l l n e c e s s a r i l y work to the advantage of 
the indigenous groups and even whether i t w i l l come about a t a l l . 17/ 

60. Be t h a t as i t may, and whether i t be deemed des i rable t h a t indigenous 
populations should embrace one of the w o r l d s major r e l i g i o n s or not andno matter 
how sincere the i n t e n t i o n s of the re l ig ious^bodies may be in t h e i r efforts to 
convert them- i t should not be forgotten t h ^ t i t i s up to the indigenous populations 
themselves to decide whether or not they need a n e w r e l i g i o n in place of the 
s p i r i t u a l - r e l i g i o u s b e l i e f s to which they now adhere- Perhaps i t i s time to 
re-examine and revise ideas claiming t h a t the conversion cf these populations to a 
p a r t i c u l a r "major r e l i g i o n " wi l l help to i n t e g r a t e the various segments of a 
country^s popula t ions . Past experience warns us t h a t r a t h e r than the sought 
homogeneity, fur ther heterogeneity may r e s u l t - Apart from t h e i r unavoidable 
a l i e n a t i o n from t h e i r former b r e t h e m and concomitant s o c i o - c u l t u r a l adaptat ions, t h e i r 
conversion to one of the "major r e l i g i o n s " does not n e c e s s a r i l y bring with i t the 
absolute acceptance of the new converts by the o t h e r members of t h a t r e l i g i o n . The 
l a t t e r ^ay, and often do, suspect the new converts of keeping some of t h e i r former 
be l ie f s and p r a c t i c e s , be i t only in a covert or even in a s u r r e p t i t i o u s manner. This, 
then, w i l l not automatical ly r e s u l t i n the i n t e g r a t i o n of the various segments of the 
country^s populat ion. As past experience a lso shows, moreover, the r e e u l t may in 
fact be fur ther heterogeneity and not b e t t e r a t t a i n e d homogeneity. 

61. Although i n an atmosphere of r e l i g i o u s freedon, with a p r o l i f e r a t i o n of r e l i g i o u s 
sects a c t i v e l y seeking the conversion of the indigenous groups to t h e i r p a r t i c u l a r 
r e l i g i o n , t h i s wouH, unavoidably, r e s u l t i n even further f r a g ^ e n t a t i o n c f the 
populat ion, the a l t e r n a t i v e of g r a n t i n g e x c l u s i v e r i g h t s to one or another cf theee 
cannot guarantee bringing them closer to each o t h e r , and would run counter to a l l 
not ions of r e l i g i o u s freedom. 

62. As a r e s u l t of the continuing campaign of r e l i g i o u s conversion directed a t the 
indigenous groups, whichwas carr ied out through a l l kinds of v i o l e n t andnon-v io lent 
means during co lonia l " t imes , ând whichwas continued during the countries^ independent 
l i f e , indigenous b e l i e f s , r e l i g i o n s and churches would seem to have p r a c t i c a l l y 
disappeared in ^ome a r e a s . This seems to be the case in severa l countr ies , for which 
there i s information. 

17/ A w r i t e r s v i e w o f the e f fect s of c o n v e r s i o n o f O r a n g A s l i groups to 
d i f fe rent "major r e l i g i o n s " i s providedbelow: 

"Though i t may seem desirable to some people t h a t the Orang Asl i embrace one 
of the w o r l d r e l i g i o n s they should also r e a l i z e that t h e i r ^soul savings e f f o r t s 
may have some unfortunate secular ef fect wi thin that soc ie ty of people whose 
souls they are a f t e r . I t i s evident t h a t those Orang A s l i groups who have 
embraced Islam or C h r i s t i a n i t y are usually c u i t e i so la ted soc ia l ly from t h e i r 
-animiste b r e t h e m . The s i t u a t i o n can be aggravated i f there are pockets of 
d i f f e r e n t r e l i g i o u s groups and denominations. This soc io-re l ig icus f i s s ion 
within a l a r g e l y ^animiste society has taken place in East Malaysia, and in many 
other p a r t s of the world". I t i s to^be hoped t h a t t h i s sociological phenomenon 
w i l l not become widespread i n v e s t Malaysia because as i t i s the Orang Asl i are 
a l ready a diverse people with d i f fe rent languages, and degrees of development, 
and to introduce more elements of d i v e r s i t y would only create more problems for 
them. Having considered b r i e f l y the consecuence and conversion of the Orang A s l i 
from within t h e i r society we should also consider the consecuence from without, 
i-e- the r e l a t i o n s h i p of the converted Orang A s l i and t h e i r non-Orang Asl i 
b r e t h r e n . I f they become Muslims they w i l l be accepted as f u l l members in the 
Malay community. I t i s perhaps not usual ly r e a l i z e d t h a t a number of Malays, 
e s p e c i a l l y those in the southern s t a t e s of ^ e s t Malaysia, are descendants of 
Orang As l i (Proto-Malays) who had been absorbed into the generalMalay community. 
I t i s however d i f f i c u l t to say whether the s i t u a t i o n would be similar for 
C h r i s t i a n Orang As l i among t h e i r genera l ly urbanized and economically well-off and 
^sophisticated^ C h r i s t i a n b r e t h e m " : Raf f ie^i , B.H.b., o p - c i t . , pp. 5-6-
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3. present religious affi l iat ion of indigenous populations.jp the different 
countries'covered by the present study 

63. Thus, on the religious a f f i l i a t ionof the Saoi population in Finland, the 
Government has stated that: 

"The Lapps do not constitute any separate religious communities but belong 
to the saoe religious parishes -̂s other.population residing in the -same 
regions". . 

64. I t has f u r t h e r b e e n w r i t t c n i n this regard, that "Skolt Lapps of Finland (and 
perhaps also the Russian Lappc) belongto the Russian Orthodox faiths a l l others 
are Lutheran. Missionaries visited Lapps, and gained proselytes, as early as the 
13th century, but in ^ost areas Christianity bad no secure roots before the 13-th 
or l^ thcentury. "The shaman whs important inncn-Christian Lappish society. There 
i s , at least inmost of the NorthernLappishcom^unities, a strong evangelical 
Congregationalism (Laestadianism) with insistences upon personal asceticism and 
open confession of sins. Confessions are sometimes accompanied by ecstasy. Local 
congregations are vir tual ly autonomous". 

65. In Guyana, apart from the self-declared^indus and Muslims, plus the members 
of'the AnglicanChurch and.of different Protestant denominations, the other major 
religious affi l iat ion i s Roman Catholicism, cf which the Portuguese and the 
Amerindian populations continue to be the two prinary strongholds. 

66. As to the religious af f i l ia t ion cf the Pakistani population, i t has been 
reported that a l l t r iba l groups with the exceptioncf the small ^afir populations 
cf the extreme north profess Islam, the re l igionof the great majority of the main 
community, and that the fact that Pakistan is an Islcmic State gives a degree of 
symbolic, i f not substantive, importance to the community of religious leaders. 
The t r iba l leaders in some of the sensitive Pakistanfrontier regions are given a 
measure of autonomy, though this i s gradually diminishing, in return for the i r 
co-operationin the maintenance of law andorder." 

67. On'the religious af f i l ia t ion of the inhabitants of Paraguay i t has been stated 
that "the vast majority o f t h e people are Roman Catholic. The number of Protestants 
does not exceed 1 per cent of the population, and there i s a smaller number of JewsD 
Indigenous-Indian religions had, ine-ffect, disappeared from the national scene". 

68. On the otherhand, from informationfumishedby the Anti-Slavery Society i t 
seems that some indigenous religious beliefs and practices do survive, since i t 
reports on certain acts of the military or missionary authori t ies seeking to'induce 
their abandonment through different means, some of which seem oppressive:. 

"In spite of agenera l disdain for the^pagacB beliefs of the Indians, most 
Paraguayan c iv i l and military authoritics'do not seem to be too much concerned 
about Indian religion. Akind of indifferent religious tolerance is the 
conséquence, except towards ^repugnant^ customs like anthropophagy. The 
oppression of the Ach^ religion . . . as long as their reservation -̂ as 
administered b y a military functionary, seems to be more an exception than 
t h e r u l e " . 

2 ^ 
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Different, of course, is^the attitude of religious^missi-onaries. Herê , ̂ uch depends 
on the individual aims and opinions of each^mis-sionary^.^ndit is difficult to 
generalize, but in most cases the temptation is very great for the missionary to 
exert his^power over the Indians in the sense of forcing them to turn to Christianity^ 

69- According to th^ sam^ source, 

^this is extended often even to indigenous manifestations which have only a 
faint religious touch- For instance, among the Мака near Asunción, the 
Protestant missionaries tried to destroy a monument to a Paraguayan general 
who had been a benefactor of the ^ak^- They had discovered that the Indians 
deposited flowers at the monument, and were afraid this could b^ th^ beginning 
of â cult towards an imaged severely rejected by this Protestant sect- Among 
the Aché of Colonia nacional Cuayakí, the traditional songs were forbidden, 
although they are far from being exclusively religious-and sometimes contain 
just mockeries of a neighbour. The atmosphere of oppression is w^ll described 
by Mr- Renshaw who visited the Roman Catholic Mission of ̂ aría Auxiliadora to 
the Ayor^o Indians: 

^When we arrived at the scene of the ^traditional religious^ ceremony we 
wer^ told not to come any closer, but were later admitted when we promised 
not to take any photos, tape recordings, or tell the missionaries what we 
had seen. The Ayoreo are afraid of the missionaries, because they rely 
on them for protection against other groups and Paraguayans-^ 

"About the Aché reservation Colonia Nacional Cuayakí, Mr. Lewis points 
out in his article of 2^ February 1975 that: 

^As Mr. Stolz, the missionary administrators admitted himself, all the 
indigenous attributes like for instance the ornament which the men carry 
in one of their lips had been drastically suppressed. Although the 
Guayaki ^ Aché^ love music, there was no musical instrument of any kind 
in Cecilio 3áez ^ another name for Colonia nacional Cuaya^í^- Stolz did 
not permit the celebration of ceremonies ... The aborigine names - the 
Guayaki receive names of ^otemic animals ^ were forbidden.^ 

^Mûhzel has explained in his publications the horrible psychological 
consequences of this oppression. 

^Another typical case is described by Chase Sardi in his report to the 
Minister of Defence of 16 January 1974 on behalf of the Anthropological 
Studies Center of the Catholic university of Asunción, after a visit to the 
Ache zone: 

^The priest, Father ^orge Romero, of Cecilio Báez â place close to the 
reservations took with him ^from the reservations a boy called Cleto-i. 
He is about 10 years of age and his indigenous name is Takuangi- His 
mother, Elena, whose indigenous name is ^ichugui, weeps continuously 
because her son is absent- But the priest refuses to return him, on the 
pretext that he is giving him a Christian education.^ 

^In cases where the Indians have the possibility to do so, they often try 
to escape from the missionary pressures thus exerted upon them. For instance, 
several ^ai Indian families left behind their land which had recently been 
reserved for them by legal titles, in order to escape the religious pressure 
exercised upon them by the Norwegian Fentecostal mission. This example shows 
how much the Indians dislike this religious pressure, to the point of even 
leaving their lands which had been legally acquired under many difficulties.^ 
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70. In o the r s , although indigenous r e l i g ions may have os tens ib ly disappeared since 
indigenous persons or groups have nominally been converted in to one or another of 
the major r e l i g i o n s , indigenous b e l i e f s and re l ig ions do survive in secre t r i t e s 
and ceremonies. In some ins tances the conversion cf indigenous populations was 
a t ta ined through the c rea t ion - u n d e r the protect ion of one of the ^ajor churches -
of what have been cal led "indigenous churches", some of which have kept some cf 
the indigenous be l i e f s and r i t e s . 

71. This has happened, for ins tance , inNew Zealand, where there are two such 
indigenous churches, of which one i s said to have kept some indigenous p rac t i ce s . 
I t has been s t a ted t ha t : 

"Through the influence of Chr i s t i an i t y , t r a d i t i o n a l Maori re l ig ious be l i e f s 
and p rac t i ces have been l a rge ly el iminated, though some Maori Chris t ian sec t s 
l ike Ringatu have managed to r e t a i n some Maori p rac t ices . Ringatu and Rotana 
(the main Maori Church . . . ) are r eg i s t e red and recognized as churches . . . " . . 

72. The Government has s t a t e d i n t h i s regard: 

"There are two Chr i s t i an denominations which were foundedbyMaoris and have 
an almost exclusively Maori membership. There are the Rotana Church comprising 
about 13 per cent of the Maori population end the Ringatu Church comprising 
2^-3 per cent of the Maori populat ion". 

73- F ina l ly , there are cases i n which the indigenous populations, or large por t ions 
of them, have kept t h e i r ances t r a l b e l i e f s , r i t e s , and ceremonies, and prac t i se them 
openly or s e c r e t l y i n addi t ion t o , or merging them in to , the preva i l ing major 
r e l i g i o n s . 

74D Thus, for example, the- Government of ^apan s t a t e s that some Ainu continue to 
c l i ng to t h e i r own r e l i g ion and tha t the animist ic Ainu r e l i g ion resembles pr imi t ive 
S h i n t o , - b u t ' i s c loser to the supema tu ra l i so of nea rby^or th Asian t r i b e s . 

75D- I"be information avai lable i n r c l a t i o n - t o anumber of countries^ i n add i t ion to 
mentioning the re ten t ion cf t h e i r a n c e s t r a l b e l i e f s and prac t ices by the indigenous 
populat ions, makes reference to concerted e f for t s made i n the past - though 
eometimes even-con t inu ing in to our days D for t h e i r conversion to other re l ig ions . . 

76. As regards India, i t has been s t a ted tha t the t r ibes of the h i l l s and also 
theses of the plains are of Mongoloid stock, and that many of the h i l l t r i b e s have 
been converted to Chr i s t i an i t y by miss ionar ies , but the majority s t i l l observe the 
customs and f e s t i v a l s of t h e i r t r a d i t i o n a l r e l i g ion , which i s based on animism and 
has a close a f f i n i t y to the ancient form of Hindu worship. The Mikirs a n d ^ a c h a r i s 
of the Mikir andNorth Cacha H i l l s are mostly Hindus. 

77- ^he Government of Canada s t a t e s tha t p ro se ly t i z ingby various Chris t ian churches 
has taken place over the cen tu r i e s , but i n some instances purely native r e l i g i o u s 
forms, such as the Iroçuois "longhouse" t r a d i t i o n , the sundance on the p r a i r i e s , 
and"the totem pole r a i s i n g ceremonies on the ^Test Coast are s t i l l observed. 
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73. The Government of Cost- Td.cs. s t a t e s that , : i n t h i s respect, r e l i g i o n or re l ig ions 
have clianged and have been t r y i n g to change the p a r t i c u l a r b e l i e f s of indigenous 
persons so as t o induce them to embrace a l i e n r e l i g i o n s , which i n a way i s an 
encroachment on the c u l t u r e of the indigenous pcpulr.tions. The Indian has been 
subjected to a l l these p r a c t i c e с, sometime? against hie w i l l . I t i s d i f f i c u l t to 
supplant the deep-rooted b e l i e f s of the indigenous populations' ' , who "outvardly 
accept an a l i e n r e l i g i o n although inwardly they continue to respect t h e i r own values]1 

79. As concerns the r e l i g i o u s a f f i l i a t i o n of the Orang Asli of Malaysia one source 
s t a t e s t h a t : 13/ 

" . . . Although comparatively l i t t l e research has been done on the various 
faceto of Orang Asl i l i f e sons da ta on t h e i r s p i r i t u a l b e l i e f s are now 
a v a i l a b l e which give us some i n d i c a t i o n s of the nature cf that part of t h e i r 
l i f e which for ourselves wo regard as ' r e l i g i o n 1 . The Orsng Asli general ly 
be l ieve i n 'Nature S p i r i t s ' for example the s p i r i t ' o f the padi, some t r e e s e t c . 
These b e l i e f s have often been re ferred to as 'Animism' and various forms of 
i t are found i n extensive p a r t s of Asia, Africa and South America. 

"With object ive enquiry i n t o the Orang Asli l i f e i n general we should find 
comprehensive systems of b e l i e f s which have successfully catered for t h e i r 
' s p i r i t u a l ' or ' r e l i g i o u s ' needs. To t h a t extent I think we cannot simply 
dismiss them as mere 'pagans ' and ungodly 'pr imit ives ' with no ' r e l i g i o n ' 
whose souls must n e c e s s a r i l y be saved. 

"There has been a considerable amount of effort from various r e l i g i o u s 
q u a r t e r s to ' persuade ' the Orar,g Asli to forsake t h e i r b e l i e f s and embrace 
such wor ld-re l ig ions as Islam and C h r i s t i a n i t y . There are pockets of Orang Asli 
who have embraced Islam and C h r i s t i a n i t y . Whereas conversion t o C h r i s t i a n i t y 
seems t o have been mors the d i r e c t r e s u l t of missionary, hence, organized 
a c t i v i t i e s , conversion to Islam, on the o ther hand seems t o be no re the r e s u l t 
of the day-to-day r e l a t i o n s h i p of the Orang Asli and the Malays, the somewhat 
• - ч — i - « — ! • mnJrnw 1 I I I I H — I M н и Г ч •••• il. и ш и ш и m i HHimtpi I IHI .ниш I I I M • lili IH •• и !•• Г1 IHHII.HII 1 н и щ и м m • тот ' I I I I I iff" f i r i m . i I L I I I I J U Q U I T I I I I I M I I I u i n i n 

di f fused process of 'becoming' Malays, o r 'aasok Melayu'. The impact of such 
r e l i g i o n s as Islam, C h r i s t i a n i t y and others has been comparatively small; the 
main bulk of the Orang Asl i cooulation are s t i l l ' animists ' . " 

80. On the r e l i g i o u s a f f i l i a t i o n of the indigenous population of the United Sta tes , 
a w r i t e r - h a s s t a t e d : 

" C h r i s t i a n i t y has made g i g a n t i c inroads into many t r i b e s because of the nearly 
60 y e a r s , from the 1880s to the 1910s, when the native r e l i g i o n s were 
p r o h i b i t e d by the government. 

"The Five Civi l ized Tribes of Oklahoma - the Cherokee, Creek, Chorlr.w, Seminole 
and Chickasaw - adopted C h r i s t i a n i t y very e a r l y ( i n comparison to other t r i b e s ) , 
and they have a very s t r o n g membership i n the Baptist and Methodist 
denominations". 19/ 

13/ Bharon Azhar b . R e ^ f i e ' i , (Deputy Commissioner for Orang Asli Affairs) 
The New World of the Orang A s l i , Kuala Lumpur, August I967, pp. 4-5-

19/ Vine Delor ia , J r . , "Rel igion and the Modern American Indian" , l o c . c i t . , p. 
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31- The same author has added, however, that: 

" . . . The Five CivilizedTribes are not wholly Christian, however, and 
medicine men and women s t i l l perform thei r healings and ceremonies in the 
tradit ional communities. Considering the national rate of Indian acculturation, 
one might suggest that the Five Civilized Tribes have reached a proportion of 
t radit ional versus Christian religious beliefs that a l l other tribes will 
eventually approximate: 30 per cent Christian, and 20 per cent traditional"^ 

"-.- The recent efforts of Indian ac t iv i s t s to reclaim t r iba l 
ceremonies have highlighted the dilemma of today's religious 
Indian. -̂  t radi t ional Indian finds himself s t i l l experiencing the generalized 
presence of spir i tual forces^ at the same time he finds himself bound by the 
modem technology of communications and transportation, which speed his world 
far beyond i t s original boundaries". 20/ 

32. And he states further that: 

"Of modem Indian tribes that maintain a t radi t ional religious l i fe the 
Pueblos stand out as the most consistent and persistent of the nat ion 's Indian 
groups in continuing their old ways. Pueblo l i fe s t i l l revolves about the 
ceremonial year, and although most Pueblos arc employed in modem jobs that 
require a thoroughknowledge of the white man's world, they cling to the 
religious ways that have served them for countless generations. The Pueblos 
block off a l l roads leading to their towns and villages at ceremonial time. 
Although they apparently al lownon-tr ibal members to observe thei r fes t ivals , 
in rea l i ty they allow outsiders - b o t h white and Indian - to view only those 
aspects of the Pueblo religion that can be knownby people outside the Pueblo. 

"Tradition i s also strongamong the Navajo, part icularly wi thrcspect to 
healingceremonials. The Navajo religion i s deeply philosophical and 
ceremonially complex, and the Navajo medicine men s t i l l practice the ancient 
r i t e s of hea l ingfor a^urpr is ing number of the tribes The f i r s t reaction 
of the United States PublicHealth people to the Navajo medicine menwas 
rejection and was based on cultural prejudices rather than on any profound 
knowledge of the Navajo religion. In recent ye^rs, th is prejudice has broken 
down as whites have learned about the Navajo religion and customs^ a programme 
to trainmedicine men now forms an important part of the health programme on 
the reservation. Medicine men and white doctors often work t o o t h e r 
successfully to heal Indians who have complex health problems. 

"The Apache groups of ArizonaandNewMexico also adhere rigorously to 
their t radi t ions . 

"The Iroquois of New^ork state and Canadaalso maintain a very strong 
sense of t r iba l sol idari ty. 

"The t r i b e s b f the northern plains have reinst i tuted thei r t radi t ional 
SunDance after many decades of i t s prohibi t ionby the government-'. 2 l / 

20/ Ibid. 

21 / Ibid. , pp. 25O-25I-
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33- The Government of Chile refers in particular to the activities of the 
Franciscans, Jesuits and Capuchins and their efforts to convert the indigenous 
populations in Chilej making special mention of baptismal registers and then going 
on to refer to the survival of certain indigenous ceremonies and the existence of 
indigenous cénete:-las. The Government states that: 

"Historically, the Franciscans, Jesuits and Capuchins wore the first to 
perceive the need to convert the indigenous population, and they based their 
activities on the tiro fundamental concepts of education end evangelizing. As 
a result,' large numbers of schools vrith churches alongside them can be seen 
throughout the territory occupied by the I-iapuche Indians. 

This irait of christianization has been of considerable importance as far 
as the establishment of family relationships is concerned; since the names 
of ancestors entered in baptismal registers, for ezample, have been used to 
prove rights derived from kindred, filiation, etc. In this connection, special 
mention should be made of the complete freedom and respect enjoyed by the 
indigenous populations in religious matters, enabling them to preserve their 
religious practices and ceremonies which, despite evangelizing crusades, have 
remained intact. The best-known among the latter is the 'nguiHatum', a 
collective prayer ceremony (net solely on behalf of the indigenous populations) 
designed to obtain a good harvest, health and prosperity, and to give thanks 
for favours received. 

A ceremony or ritual for the celebration of marriage is almost 
non-ezistent owing to the progress of civilization; in many cases, a de facto 
union occurs between an indigenous- man and woman outside the civil law, but 
its effects are similar to those of a legal relationship, following the 
recognition given by the law to this oractice over the course of time (article 18 
of Act Ho. 14,5H, and article 3 of Act ITo. 17,72%). 

It reaffirms the principle of absolute freedom of religion and respect 
for religious ceremonies and practices and the existence of indigenous 
cemeteries se "arate from those of the non-indigenous population, administered 
by an indigenous member of the community where the cemetery is located, and 
under the supervision of the national Health Service. This is a further 
indication of the State's respect for the customs and practices of the 
indigenous population. 

In another content, a comparison of the tenets of the indigenous religion 
with the basic principles and tenets of the dominant religions of the country 
leads to the conclusion that there is no conflict or incompatibility between 
them (without taking account of course of their religious ceremonies and 
individual features). The result is that most of the indigenous population 
profess jointly their aboriginal religion and one or other of the prevailing 
faiths. For this reason there would be no point in having legal or 
administrative provisions limiting or restricting the practices of the 
indigenous religion in favour of a particular doctrinal system. 

Furthermore, their religious ceremonies are handed down through spontaneous 
acts of a simple family nature for which the participants do not require 
indoctrination, assemblies, myths, or dissemination of propaganda, apart from 
what is directly handed down from parents to their children without the 
intervention of religious leaders'". 
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S^. In the information r e l a t i n g to several other countr ies emphasis i s placed on 
the fact that the re l ig ion prac t i sed today by many indigenous groups i s a mixture 
of ances t ra l be l i e f s and r i t u a l s and b e l i e f s anà r i t u a l s acquired through r e l i g i o u s 
ins t ruc t ion and conversion. Some examples follow of information supplied i n which 
these aspects are brought out more c l e a r l y . I t seemed preferable to cuete l i t e r a l l y 
the views of authors work ing in t h i s f i e l d i n order to preserve the terminology, 
withwhich the Special rappor teur may not necessar i ly agree. 

S^. In the case of^Feru i t has been s t a ted t ha t : 

"The I n c a r e l i g i o n , h a v i n g i d e n t i f i e d i t s e l f with the soc i a l and p o l i t i c a l 
system, could not survive the Inca S t a t e . I t s t ene t s were temporal r a t h e r 
than s p i r i t u a l , beingmore concerned with the kingdom of t h i s e a r t h than wi th 
the kingdom of heaven. I t s rule of l i f e placed emphasis on the soc ia l aspect 
ra ther than the ind iv idua l . The same mortal blow s t ruck both theocracy and 
theogony. ^hat has subs is ted of th i s r e l i g ion in the Indian soul i s concerned 
not withmetaphysical concepts but with agrar ian r i t u a l s , magic p rac t i ce s end 
pantheis t ic sentiments. 

From the various accounts we h^ve concerning Inca myths and ceremonies i t 
i s evident that the quechua r e l i g i o n was during the empire much more than the 
State r e l ig ion ( in the sense that s u c h a re l ig ion has in our age) . The church 
had the character of a soc ia l and p o l i t i c a l i n s t i t u t i o n ; i t was the S ta t e 
i t s e l f , ^e l ig ionwas subordinated to the soc ia l end p o l i t i c a l i n t e r e s t s of 
the empire". 22^ 

S^. The same author continues: 

"The externals and omamentat ion 'of Catholicism e a s i l y seduced the Ind i ans . 
evangelization and r e l i g i o u s teaching were never successful i n the deepest 
sense because of t h i s same lack of indigenous r e s i s t a n c e . For aD people which 
had not d i f fe ren t ia ted the s p i r i t u a l from the temporal, the p o l i t i c a l domain 
included the e c c l e s i a s t i c a l . The missionaries did not impose the Gcspel; they 
imposed re l ig ious ceremonies, the l i t u r g y , wisely adapt ing them to indigenous 
customs. Aboriginal paganism continued to en is t under the Cathol ic r e l i g i o n " . 23B 

^7- The f o l l o w i n g i s another statement on the subject : 

"The Indian p o p u l a t i o n i s , for the most pa r t , almost t o t a l l y ignorant of 
tornan Catholic dogma. Althoughmost are considered to be nominally Cathol ic , 
one author i ty describes t h e i r r e l i g i o u s pract ice as a m i ^ t u r e of paganism and 
the s u p e r s t i t i o n o f folk Catholicism. The Indian r e l i g i o u s system i s , i n f a c t , 
a syncretism between preDHispanic r e l ig ious b e l i e f s and c e r t a i n concepts and 
pract ices borrowed from or imposed by the Spaniards dur ing the colonia l per iod" . 2̂  

22/ I-Iariátegui, José Carlos, op. c i t . , p . 121. 

2 j / I b i d . , pp. 127 and 128. 

24/ Srickson, e t a l . , op. c i t . , p. 251. 
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SS. Furthermore, i t i s pointed out that: 

"Although most fiestas are t ied to the Christian calendar and commemorate 
saints , th is i s the only ccnnectionbetween native religion and tornan Catholic 
concepts and doctrine. Often, the commemorative day of the most popular saints 
in a village occurs simultaneously with some important event in the annual 
cycle, such as p lan t ingcr harvest. Invariably, the saint will assume the 
role of f e r t i l i t y guardian or spirit of the bountiful harvest. I t i s not unusual 
for the time of celebration to coincide with that set aside in pre^Hdspanic 
times for the worship of a local d e i t y . 23/ 

C^. I t has been stated that some pure forms of indigenous religion s t i l l enist in 
the Sierra and the mountainous region of Feru: 

"^nmi^ed elements of religion s t i l l survive in the Sierra among nominally 
Christian Indians. Such elements of belief and practice usually e^ist alongside, 
rather than in place of, the Christian religion. Those who practice the 
native religion find no incongruity in this and usually consider themselves 
to be Catholics. They merely find the^ tradit ional system more efficacious for 
certain purposes. For example, in many areas the patron saint of animals 
introduced by the Spaniards i s believed to h^ve l i t t l e power over the llama 
or the alpaca. In this case i t i s deemed advisable to cal l upon a purely native 
sp i r i t in ana t ive r i tua l method. This i s somewhat different from the u^ual 
syncretic religious system with i t s strongCatholic overtones. 

"In many parts of the montaña there survives a more purely preconquest 
native religious tradi t ion. The specific forms i t takes varies from group to 
group. For some there exists a supreme god and a number of subordinate s p i r i t s ; 
others endow al l natural objects - stones, r iyers and trees D with s p i r i t s . 
belief in l i fe after d e a t h i s equally varied and often vague, ^anybelieve 
that the souls of the dead return to haunt the l ivingand that the deadmust 
be respected, avoided and placated^ for some the dead are of l i t t l e 
consequence, and the bodies of the deceased are dumped unceremoniously into 
the r iver . 

^Often the pol i t ica l power and religious power are embodied i n t h e same 
person, the village leader, who i s o f tena lso the head of the extended family. 
I t i s he who performs a l l the necessary r i t ua l s , be i t for ensuringsuccess in 
warfare, p lant ingor curing of i l lnesses" . 2^/ 

^0. As regards religious a f f i l i a t ionand practices in Venice i t has beenreported 
that: 

"l^enican Catholicism has social ^ ^ regional variations i n r i t u a l and 
sacrament observance, ^pper classes adhere to formal Catholic doctrines and 
look with disdain on lower class pious practices which are often a fusion of 
Christian and pagan elements held over tenaciously from pre-Conquest Aztec and 
^ayare l ig ions . Generally, Christ ianfeatures prevail i n t h e northern s ta tes 
and in major urban areas, while Indianbel iefs and practices are-prevalent in 
the Yucatán Feninsula and in peripheral population regions.^ 

2^B Ibid . , p. 232. 
2^/ Ibid . , p. 234. 
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" I t i s i n t e r e s t i n g to no^e t ^ t the s t ronges^Catho l ic ^reas- today arc 
gener^^lly those in which the main thrus t of l^ th c e n t u ^ ^ i s s i o n a r y a c t i v i t y 
occurred ^ h i l e the weaker Catholic regions correspond to the areas of l e a s t 
i n t e n s i v e missionary work, l^any of the a n t i c o l é r i c a ! personnel of ^he l ^ ^ i c a n 
devolution came from the weaker regions while the opposi t ion was usua l ly 
s t ronges t elsewhere". 27/ 

^ 1 . In the case of Bol iv ia , ce r t a in differences between the Aymara and quechua 
communities have been pointed out , as follows: 

" I n â i a n b e l i c f s today are an i n t r i c a t e blend of tornan Catholicism and 
preDHispanic r ^ l i g i ^n . ^ececsar^B adaptations were made with ease by the Ind i an 
The Inca had introduced new gods tha t were incorporated in to the l o c a l pantheon 
so t h a t , when the Spaniards came, the Indians were e a s i l y able to g ra f t fore ign 
b e l i e f s and pract ices onto the ex i s t ing re l ig ious c u l t u r e . The Indian, however 
does not divide h is r e l ig ious be l i e f s in to Spanish and indigenous elements, 
nor does he concede grea te r or l e s s e r power to the supernátura ls on the b a s i s 
of o r i g i n , ^he basic lach of system in the synthesis i s pa r t l y a r e s u l t of 
the absence of a p r i e s t l y cu l t dedicated to the dudy anc formulation of a 
theology. Although t h i s lach leads to confusions and incongru i t i e s , i t i s 
not a source of concern for the Indian. 

"The older r e l i g ious be l i e f s have tended to pe r s i s t more s t rong ly among 
the Aymara than among the quechua, ont the two groups are genera l ly 
character ized more by t h e i r s i m i l a r i t i e s t h a n b y t h e i r d i f fe rences , ^he 

^Aymara world i s densely populated w i t h s p i r i t i s tha t are cons tan t ly i n f lnenc ing 
everyday events. They are re la ted to and explain his economic s t a t e ( i n 
a g r i c u l t u r e ) , his hea l th , h is personal r e l a t ions with o ther members of h i s 
community, and the fearful unknown, ^ost commonly, s p i r i t s are place s p i r i t s , 
l i v i n g i n the a i r , i n or around a n a t u r a l phenomenon, or wandering wi th no 
fined dwelling. The assoc ia t ion of the s p i r i t i s with place revea ls the 
Aymara's preoccupation w i t h h i s na tu ra l environment, which plays s u c h a n 
important role in h is l i f e , and also explains the va r i a t ions in ob jec t s of 
f ene ra t ion from town to town^cr area to area". 25 / 

^2. In Guatemala, i n addi t ion to the more i so la ted groups which preserve t h e i r 
ances t r a l r e l i g ious be l i e f s and prac t ices without ^ajor ex te rna l in f luences , the 
majority have mined them with other b e l i e f s , pract ices and ceremonies. The 
s i t u a t i o n has beendescr ibed as follows: 

"There are three general fea tures whichcharac te r ize r e l i g i o n i n Indian 
G^atemala^ F i r s t , the r e l i g ion of the Indian consis ts of a combination of 
C h r i s t i a n i t y and paganism blended together so thoroughly tha t i t i s d i f f i c u l t 
to separate one element from the o ther . Second, r e l i g ion displays an entremely 
l o c a l charac ter . Indeed, i t maybe said that in western and nor th c e n t r a l 
Guatemala, there are almost as many var ia t ions in r e l i g i o n as there are 

27 / Morris Eyan, e t a l . , ота. c i t . , pp. 20C and 201. 

28/ Thomas S. Weil and оглегз, Area Handbook for Bolivia, Foreign 'Areas S t u d i e s , 
The American Univers i ty, Washington, U.C., pp. 135, 134 and 135. 
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municipios, ^ach municipio has i t s own loca l adaptat ions, i t s own set of 
s u p e m a t u r a l s , prayers , myths, legends, and special formulae for appeasing 
the gods. Third, r e l i g i o n permeates a l l aspects of everyday l i f e , so that 
i t cannot be divorced from p o l i t i c a l , economic, social or personal a f f a i r s . 
Such matters as heal th p rac t i ce s and the curing and prevention of disease are 
i n t i m a t e l y connected w i t h r e l i g i o u s be l i e f s and prac t ices , as are the ordinary 
techniques cf makinga l i v i n g " . 2^ / 

3̂D The fol lowinghas^been w r i t t e n about the b lend ingof ances t r a l re l ig ions with 
C h r i s t i a n i t y i n some communities: 

"Indians of pure ^ayaDB^uiché stock re ta inmuch cf t h e i r ancient preDHispanic 
cu l tu re and combine the worship of both the Christ ian God and t h e i r pagan 
d e i t i e s i n a unique fashion. On market days the plaza, or main square, i s a 
melody of colour and aromatic incense. Sounds are muted as the i ñ ^ i ^ s from 
some ^0 surrounding d i s t r i c t s assemble to t rade , gossip, ana perform t h e i r 
r e l i g i o u s devotions i n a placid and happy atmosphere. 

"In t h e i r devotions a t the beaut i fu l Spanish colonial Church of Santo Tomás, 
the Indians stop oh the lower s teps of the church tc make offerings cf copal 
incense to t h e i r ances t r a l gods, then climb the steps swinging t h e i r censers 
as the smoke waits t h e i r prayers skyward. As Catholics, they pray before the 
Crucif in and the a l t a r s of the sa in ts and bum candles on the f loor cf the 
church, a f t e r s c a t t e r i n g o f f e r i n g s of rose petals or pine needles . At the two 
g rea t e s t f e s t i v a l s of the year, those of Holy Week and SaintThomas, the Indians 
of ^Chichi^ s t i l l ce lebra te with ancient ceremonial dances and the cede volador 
( f l y ing po le ) , in addi t ion to the procession of the s a in t s and t h e i r t r a d i t i o n a l 
r i t u a l s " . 30/ 

^4. Inmany countr ies there are some groups tha t mainlybecause of t h e i r i s o l a t i o n 
from other groups have had l i t t l e contact with the p r e v a i l i n g r e l i g i o n s and who are 
now undergoing the processes t h a t others l ived through in past cen tur ies or decades. 
This i s the case of ce r t a in groups i n some of the countries for which there i s 
information i n t h i s regard. In these countr ies some i so la ted nomadic or semi ̂ nomadic 
groups are now being located and brought wi thin programmes formulated for t h e i r 
gradual i n t e g r a t i o n in to the community a t l a r g e . 

3̂D I t has been s t a ted tha t i n Aus t ra l ia the s t r i c t appl ica t ion of general law 
would l i m i t abor ig ina l freedom to ca r ry out t r a d i t i o n a l p rac t ices (e .g . the general 
law r e l a t i n g tc bu r i a l ) and t h a t , therefore , concessions are made i n m a t t e r s of 
t h i s k ind. I t has been added t h a t , while there i s no l e g i s l a t i v e or administrat ive 
r e s t r i c t i o n s on the form of abor ig ina lmar r i age (which has not been o f f i c i a l l y 
r e s t r i c t e d o r recognized), i n the pas t , polygamy has been discouraged by some 
miss iona r i e s . In r e l a t i o n to c e r t a i n soc ia l service benef i t s , customary marriages 
are f u l l y recognized, but t h i s adminis t rat ive pract ice has not been entended to 
recogni t ion of ent i t lement i n r e l a t i o n to a l l wives of polygamous unionsi The 
Government adds tha t " th i s mat ter i s now under review". 

29 / ïïathan L. Whetten: Guatemala, The land and the People, Hew Yale Universi ty 
F r e s s , I96I , p . 286. 

ЗО/ i l e r r i Holway, Guatemala, American Hâtions Series Section of General 
Pub l i c a t i ons , Pan American Union, Washington D..C., p. 15. 
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0̂  The ^ight of ^d ige^o^s populations ^ot to oe compelled 
to deceive ins t ruc t ion i^ a ^el i^ ion o^ be l ie f 

c o n ^ a r y to t h e i r convictions o^ to the wishes of 
i^di^eno^s pa^e^ts o^ lega l guardians 

96. Some of the da ta ava i lab le on rel^g^ous r igh t s and prac t ices touch upon the 
question of the r e l i g i o u s i n s t r u c t i o n of pupils as one facet cf t h i s matter. 

97. This i s an important aspect of the pr inc ip le eccording to which "no one 
shal l be compelled to receive i n s t r u c t i o n i n a r e l ig ion or b e l i e f contrary to h i s 
convections or , i n the case of chi ldren , contrary to the wishes of t h e i r parents 
or legal guardians". A pr inc ip le drafted prec ise ly i n ^hose terms had been included 
among those proposed by the Sdb^Commicsicn in the draft dec la ra t ion on the 
el imination of a l l forms or r e l i g i o u s in to lerance prepared by i t . 3 l / 

98. The dec l a r a t i on on the Fl imin^t ion of All Forms of Intolerance and of 
d iscr iminat ion ^ased on Fê l ig ion or ^el^ef of 1981 mentioned above 3 ^ / provides i n 
th i s respec t : 

"Art icle 3 

" 1 . The parents o r , as the case maybe, the legal guardians of the chi ld 
have the r i g h t to organize the l i f e wi th in the family i n accordance with t h e i r 
r e l i g i o n or b e l i e f and bear ing inmind the moral education ^n which they 
believe the ch i ld should be brought up. 

"2. Fvery chi ld s h a l l en^oy the r igh t to have access to education in the 
matter of r e l i g i o n o r b e l i e f in accordance with the wishes of h i s parents or , 
as the case maybe , l ega l guardians, and sha l l not be compelled to receive 
t e a c h i n g o n r e l i g i o n o r b e l i e f against the wishes of h i s parents or l ega l 
guardians, the bes t i n t e r e s t s of the chi ld being the g u i d i n g p r i n c i p l e . 

" 3 . The ch i ld s h a l l be protected from any formof d i s c r i m i n a t i o n o n the ground 
of r e l i g i o n o r b e l i e f . He sha l l be brought up i n a s p i r i t of understanding, 
to le rance , f r iendship among peoples, peace andun ive r sa l brotherhood, respect 
for freedomof r e l i g i o n e r b e l i e f of o the r s , and i n f u l l consciousness tha t 
h i s energy and t a l e n t s shou ldbe devoted to theservice of h i s fellow men. 

"4 . I n the case of a ch i ld who i s not under the care e i t h e r of h i s parents 
or of l e g a l guardians , due account s h a l l be taken of t h e i r enpressed wishes 
or of any o ther proof of t h e i r wishes i n the matter of r e l i g i o n o r b e l i e f , 
the bes t i n t e r e s t s of the c h i l d b e i n g t h e g u i d i n g p r i n c i p l e . 

" З . P r a c t i c e s of a r e l i g i o n e r b e l i e f s i n w h i c h a c h i l d i s brought up must 
not be in jur ious to h i s physical or mental h e a l t h or to h i s f u l l development, 
taking i n t o account a r t i c l e 1, paragraph 3, of the present d e c l a r a t i o n " . 

^ 1 / See A/8330, a n n e n l . 

32/ See paras . 2 and 3 above. 
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99^ This provis ion i s t̂o be^co^ordi^ated wi-th't-hat of a r t r c l e ^ (e) es tabl ishing 
the freedom "to teach^a re l ig ion-^ór -be l ie f - in -pl-ace^-^uitable-for ^these purposes" 
i n connection with the provis ions of a r t i c l e 1 of^the dec la ra t ion and subject tc 
the provisions of paragraph 3 of tha t a r t i c l e on "such l imi ta t ions as are prescribed 
by law and are necessary to pro tec t public safe ty , order, hea l th or morals or the 
fundamental r i g h t e and freedoms of o the r s " . 

100. The information ava i l ab le on these matters showe that in a number cf the 
count r ies surveyed, inc lud ing those h a v i n g a S ta te r e l i g i on , t h i s r igh t has been 
es tab l i shed i n the c o n s t i t u t i o n or i n the law. These provisions are in l ine with 
notions of the abeence of r e l i g i o u s in to le rance and discr iminat ion. 

101. In ^urma the ^Constitution provides tha t no minority, r e l i g i o u s , r ac i a l or 
l i n g u i s t i c group s h a l l be discr iminated against i n regard to admission into State 
educat ional i n s t i t u t i o n s nor s h a l l any r e l i g ious i n s t r u c t i o n b e compulsorily imposed 
o n i t (Sec. 22) . D 

102. In Malaysia, where the Federal Cons t i tu t ion provides for the p r c t e c t i o n o f a 
p a r t i c u l a r r e l i g i o n , i t i s f u r the r provided tha t "State law may control or r e s t r i c t 
the propagation of any r e l i g i o u s doctr ine or be l i e f among persons professing the 
Muslim r e l i g i o n " ( sec t ion 11 , ( 4 ) ) . The same Const i tu t ion contains provisions cf 
a much wider scope: 

"Section 12 

"(2) ^very r e l i g i o u s group has the- r i gh t to e s t a b l i s h and maintain 
i n s t i t u t i o n s for the education of ch i ldren and provide there in ins t ruc t ion 
i n i t s own r e l i g i o n , and there s h a l l be no discr iminat ion on the ground only 
of r e l i g i o n i n any law r e l a t i n g to such i n s t i t u t i o n s or in the administration 
of any such law; bnt federa l law or Sta te law may provide for special f inancia l 
aid for the establ ishment or maintenance of Muslim i n s t i t u t i o n s or the 
i n s t r u c t i o n i n t h e ^ u s l i m r e l i g i o n of persons professing tha t re l ig ion . 

"(3) ^o person s h a l l be requi red to receive i n s t r u c t i o n i n or to take 
par t i n any ceremony or ac t of worship of a r e l i g i o n other than his own. 

"(4) For the purposes of clause (3) the r e l i g i o n of a personunder the 
age of e i g h t e e n y e a r s s h a l l be decided by h i s parent or guardian". 

103. As regards indigenous populations i n p a r t i c u l a r , the Aboriginal Peoples 
Ordinance of 1934, as amended i n 19^7, provides: 

"17- ( l ) D ^ 

"(2) Ho abor ig ina l ch i ld a t t e n d i n g a n y school sha l l be obliged to attend 
any r e l i g i o u s i n s t r u c t i o n u n l e s s the p r io r consent of his fa ther cr cf h is 
mother i f h i s f a t h e r i s dead, or of h i s guardian should both parents be dead, 
i s n o t i f i e d to the Commissioner, and i s t r ensmi t ted 'by the Commissioner i n 
w r i t i n g to the headmaster of the school concerned. 

"(3) Any person who ac ts i n contravent ion of t h i s cect ion ^hall be l i a b l e 
to a f ine of f ive hundred d o l l a r s " . 
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IO4. In Guatemala the Const i tu t ion provides in a r t i c l e 93 t h a t : " r e l i g ious 
ins t ruc t ion in o f f i c i a l establishments i s op t iona l . Both i n these and in pr iva te 
establishments i t maybe given d u r i n g r e g u l a r hours . Civic, moral and r e l i g i o u s 
education i s declared to be in the na t iona l i n t e r e s t . The S ta te may cont r ibu te 
to the support of the l a t t e r without d iscr iminat ion of e n y k i n d " . 

IO3. The Const i tut ion of Bangladesh provides i n Section Al (2) t h a t no person 
at tending any educational i n s t i t u t i o n s h a l l be required to rece ive r e l i g i o u s 
ins t ruc t ion or to take par t in or to at tend any r e l i g ious ceremony or worship, i f 
that in s t ruc t ion , ceremony or worship r e l a t e s tc a r e l i g i o n o the r than h is own. 

10^. In other countr ies t h i s i s not contained in the c o n s t i t u t i o n i t s e l f bnt i n 
s ta tu tory provisions which have the same purpose. 

107. Thus, in Finland, as regards r e l ig ious i n s t r u c t i o n to be given i n public 
schools, de ta i led provisions are incorporated in the Act Ho. 247 on^ lementa ry (Folk) 
Schoolof 1 J u l y l 9 3 7 a n d i n A c t H o . m e n t h e Pr inc ip les of S c h o o l S y s t e m o f 
26 July 19^0. According to these Acts, no one i s compelled to receive i n s t r u c t i o n 
i n a r e l ig ion to which he does not adhere, never the less , when f ive o r more pupi ls 
belong to the same r e l i g i o u s denomination, i n s t r u c t i o n i n t h e i r own r e l i g i o n s h a l l 
be given to them i f so required by t h e i r parents or guardians. 

108. According to Section 9^7 of the Eevieed Administrative Code of the Ph i l ipp ines 
no teacher or other person engaged i n any public school, whose s a l a r i e s are paid 
out cf na t iona l , provincia l or municipal funds, sha l l teach o r c r i t i c i z e the 
doctr ines of any church, r e l i g i o u s s ec t , or denomination, or s h a l l attempt to 
influence the pupils for o r agains t any c h u r c h o r r e l i g ious s e c t . I f any t eacher 
sha l l i n t e n t i o n a l l y v io l a t e t h i s sec t ion he or she s h a l l , a f t e r due hear ing , be 
dismissed from the public s e rv i ce . 

109. The Government s t a t e s t ha t there are lay schools which o f fe r r e l i g i o u s 
ins t ruc t ion , but outside the normal cu r r i cu l a and school hours . These are p r imar i ly 
voluntary on the part of teachers and students and undertaken only upon the p e t i t i o n 
of parents and/or guardians of the s tuden t s . Ho one i s compelled o r requi red to 
be present for r e l i g ious i n s t r u c t i o n o f anyk ind a t a n y t i m e . 

110. The Swedish Government s t a t e s t h a t the a t t i t u d e of the a u t h o r i t i e s i s t ha t i n 
pr inciple the general Swedishcompulsory school s h a l l be responsib le fo r the 
education of a l l chi ldren i n the country. Consequently na t i ona l o r r e l i g i o u s 
schools founded on pr ivate i n i t i a t i v e do notBreceive Sta te subs id ies (with a few 
exceptions). 

111. Pupils a t tending schools r u n b y public a u t h o r i t i e s may be enempt from lessons 
in re l ig ion , provided tha t they belong to a r e l i g ious community t h a t has been given 
permissionby the Government to teach r e l ig ion in l i e u of the schools . These 
pupils must be taught r e l i g i o n to a corresponding entent arranged for by t h e i r 
parents and they must be able to produce a c e r t i f i c a t e thereof. On 17 Apri l 1933 
such permission was granted the CatholicDChurch in Sweden and the mosaic communities 
i n Stockholm, Gothenburgand^almo. 
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112. Sweden has made a reserva t ion agains t the a r t i c l e in the Additional Protocol 
to the European Convention onHuman^ights which concerns the r i gh t s cf parents 
to choose r e l ig ious education for t h e i r ch i ld ren . 3 3 / 

^. Special measures 

1. Prelimin^r^^ remarks 

ИЗ. In the Outline for the Collection of Information for use in preparing the 
study, 34B point 70 was included for the purpose of gathering information 
concerning special provisions and measures of protection, administrative, civil 
and penal, to prévit and combat any interference with acts of worship and religious 
practices and observances of the indigenous populations and to protect all altars, 
chapels and other sacred places and objects and ancestral burial grounds. 

II4. Ho specific information was available on these points in relation tc several 
countries. ЗЗ/ nevertheless, certain general provisions in those countries that 
affect the religious rights and practices of indigenous populations in aspects 
relevant to this heading will be discussed in connection with special measures. 

И З . Further, data that wer^ available specifically on these matters were, however^ 
either general statements by Governments or very scanty materials usually referring 
to penal provisions in connection with certain aspects of this question as they 
would apply in general to populations of countries as a whole, kittle of the data 
referred in particular to the special problems confronting indigenous traditional 
religious beliefs and their present-day practitioners. 

116. In one country, there had been a recent comprehensive effort to solve some 
of these specific problems. The comments under particular aspects will consider 
the most important aspects of this special effort in this matter. 

2. General provisions 

117. Focusing f i r s t on the general provis ions ava i lab le i n t h i s connection, i t 
c a n b e s t a t e d t h a t among the countr ies for which there i s information i n t h i s 
regard, most l e g a l systems provide - u s u a l l y i n t h e i r ponal codes 3^/D far the 

33/ Information p r o v i d e d b y the Government of Sweden^ 

34/ The out l ine appeared as an annen to document ^/CH.4/Sub.2/l.3c^ and was 
sent to a l l S t a t e s ^ e m b e r s c f t h e U n i t e d Hâtions, toFAO, ^ 0 , Ul^SCOandWHO, to 
the Eegibnal Intergovernmental Organizations and the HGOs in consul ta t ive s ta tus^ 
and hav ingan i n t e r e s t in the subject mat ter , with requests for information. 

3 ^ / Argentina, Bangladesh, Bo l iv i a , Ecuador, ^1 Salvador, FrenchGuiana, 
Honduras, India , Indonesia, Japan, l a o s , Malaysia, ^ n i c o , Hicaragua, Hon-^ay, Fa^^istan, 
Panama, Peru, Ph i l ipp ines , S r i lanka, Snriname, Sweden and Venezuela. 

3 ^ / The data given i n parentheses a f t e r the names of countr ies i n the following 
paragraphs and foot-notes r e f e r to a r t i c l e s ( indica ted as A) or sect ions ( indicated 
as S) cf penal codes. Wherever the provis ions mentioned come from other t e n t s , 
tho^e ten t^ i-rill b^ e x p l i c i t l y ^ ^ t i o n e d . 
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punishment of persons responsible f o r ac t s such as (a) incitement ^ p e r s e c u t i o n 
of persons or population groups i n the country for re l ig ious reasons; 37/ 
(b) meetings or demonstrations in w h i c h r e l i g i o u s associat ions 3^-/ or the r e l i g i o u s 
feel ings of the inhabi tants 39/ are^ d i r e c t l y insul ted; (c) wounding the r e l i g i o u s 
feel ings of persons or groups of persons, inc lud ingby spoken or wr i t t en words, 
by v i s i b l e representa t ions , i n s u l t s or attempts to i n su l t the r e l i g i o u s f ee l ings 
of any pe rson ;40 /by any sound in the hearing of that person or by ges tures i n the 
sight of that person; 4 l / b y placing any object in the s ight of tha t person. 4 2 / 

11^. Criminal law provisions en is t which penalize as r e l ig ious in to lerance ac t ions 
designed to make another person change re l ig ious bel ief or r e l i g i o n , us ing for 
th i s purpose material means of compulsion, t h r ea t s , pressure or other measures 
l i ab le to d is turb such a person. 4 3 / 

119. incep t ing perhaps some geographically i so la ted groups, indigenous populat ions 
are among those human groups that have been subjected to systematic " r e l i g ious 
conversion" with the r e s u l t s that have been so fragmentarily re f l ec ted in t h i s 
chapter. 4^/ Together with the subject ion of indigenous populations to the r e l i g ious 
mission system in severed count r ies , t h i s conversion, which was not always at tempted 
through peaceful means, should be fu l l y s tudied. I t was f e l t , however, t h a t t h i s 
f e l l outside the scope of the present study. Here a t t en t ion should be focused, 
r a the r , on the current obstacles and d i f f i c u l t i e s affect ing those groups and persons 
who have kept the t r a d i t i o n a l r e l ig ions or be l i e f s of t h e i r ancestors in the normal 
pract ice of those re l ig ions or b e l i e f s . 

120. As a r e s u l t of deeply imbedded a t t i t u d e s , der ivingfrom po l i c i e s of o u t r i g h t 
repression of indigenous r e l ig ious leaders and p rac t i t ioners in respect of t h e i r 
be l i e f s and prac t ices , which had developed ear ly in the co lonia l content , p o l i c i e s 
anà prac t ices not d e a l i n g d i r e c t l y with re l ig ious matters were s t rongly biased 
against indigenous be l i e f s and prac t ices even long a f t e r the co lon ia l s i t u a t i o n had 
f i n a l l y ended. This b ias l ingered on e v e n a f t e r the repressive po l i c i e s were 
formally abandoned - whichunfor tuna te ly by the way i s s t i l l not the case i n 
several areas - since no comprehensive review of en is t ing po l i c i e s and p r a c t i c e s 
was ever undertaken to weed out the remaining undesirable a t t i t u d e s , a t l e a s t as 
far as public pol ic ies and prac t ices are concerned. Thus, by i n a t t e n t i o n , 
inadvertence or indif ference, many l i m i t a t i o n s , r e s t r i c t i o n s or obs tac les continue 
to operate to the detriment of the free and f u l l enercise of r e l i g ious r i g h t s o r 
continue to hinder indigenous r e l i g ious p rac t i t ioners and leaders i n t h e i r 
observances and p rac t i ce s . 

37/ For enample, in Argentina (police decreed Federal Capi ta l , 2 ^iarch 19^3)D 

^ S / Ib id . 

^ 9 / Ih id . 

40 / For enamnle, inBnrma (Section 298), ^ l a y s i a (Section 298), Pakis tan 
(Section 298). 

4 1 / -Ibid. 

A2/ Ib id . 

43/ Forenemple, inHicarag^a (articles 207and208, Penal Code). 

44/ See, inparticular, paras. ̂ 8, 69 and 77 to 93, supra. 
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3 . prevention anc punishment of i^te^fe^e^ce ^ i t ^ i^ci^e^ous r igh t s 
a^d ceremonies 

(a) General nenal provisions 

121 . Available penal provisions cf general appl ica t ion refer t c in ter ference ^ i t h 
the worship or ceremonies of any r e l i g i o n by de l ibe ra te acts cons is t ing of 
(a) dietnrbance of any assembly engaged i n re l ig ious worship or r e l i g ious ceremonies 4 3 / ; 
(b) prevent ion, i n t e r rup t ion , delay or disturbance of personal or co l l ec t ive 
ce leb ra t ion of r e l i g ious ceremonies, r i t e s or manifestations of any r e l i g i o n A^/; and 
(c) p r even t ingby means of violence or t h rea t s the pract ice of a r e l i g i o n permitted 
i n the country. ^ 7 / 

122. These provisions are of course useful , as they contemplate the punishment of 
such de l ibe ra t e ac^s . They a r e , however, not enough i n pa r t i cu la r for p r a c t i t i o n e r s 
of indigenous r e l i g i o n s , whose ceremonies and r i t e s need protect ive measures tha t were 
not contemplated i n these provisions which centred on types of d i r e c t r e l i g ious 
a t t acks and not so much on i n d i r e c t and "consequential" den ia l s , l i m i t a t i o n s , 
r e s t r i c t i o n s or obstacles also a f fec t ing t r a d i t i o n a l indigenous r i t e s and ceremonies 
i n many p l a c e s . 

(b) Importance of indigenous r i t e s and ceremonies 

123. I t i e a wel l -es tabl ished fact tha t pa r t i c ipa t i on in ceremonies and t r a d i t i o n a l 
r i t e s i s an i n t r i n s i c par t of the free enercise of a l l indigenous r e l i g i o n s . 
Ceremonies end r i ^ e s en is t in grea t va r i e ty seeking to ensure the maintenance or the 
renewal of contact or steady r e l a t i o n s h i p with ce r t a io specif ic s p i r i t u a l beings, 
the observance of seasonal, generat ive or other changes a f f e c t i n g p a r t i c u l a r r e l i g ious 
o b j e c t s , the celebrat ion of name-giving p r ac t i c e s , i n i t i a t i o n ceremonies and r i t e s 
fo r the pe rpé t ra t ion of cer ta in s p i r i t u a l s o c i e t i e s , preparat ion ceremonies for the 
ce l eb ra t i on of spec i f ic r i t e s , the preparat ion for the a r r iva l of c e r t a in per iodica l 
phenomena, as well as for the b i r t h or the death of persons. Ceremonies and r i t e s 
may also be performed for disease^heal ing purposes, or with the aim of inf luencing 
c e r t a i n na tu ra l phenomena. 

12A. Information concerning ceremonies and t r a d i t i o n a l r i t e s i s very fragmentary and 
scanty , i n great par t because of t h e re t icence affect ing communications in that regard 
on the par t of the indigenous t r a d i t i o n a l leaders and p rac t i t i one r s based on a 
h i s t o r i c a l background and past experience of unfavourable consequences a f t e r 
r e v e l a t i o n s to ca t éch i s t e , p r i e s t s or other i n t e r e s t e d persons. There i s a n e v e r -
present and underlying suspicion tha t any information given woulâ become ^he bas i s 
fo r fu r ther probing in to indigenous r e l i g ious h i s to ry ana would u l t imate ly lead tc 
encavations of t r a d i t i o n a l ceremonial s i t e s by a va r ie ty of people and i n s t i t u t i o n s . 
In t h i s connection, i t i s r eca l l ed t h a t , in the pas t , these persons or e n t i t i e s have 
shown l i t t l e concern or respect fo r the present-day p rac t i t i one r s or even l e s s for 
the communities a f f e c t e d b y such probings. 

4 3 / For enample, i n Burma (S.296) , Malaysia (S.296) and Pakistan (S.296). 

46 / For enample in Honduras (preventing, d isrupt ing or delaying, A.211), 
Hicaragua (dis turbing another person . . .by any means so as to i n t e r rup t 
h i e devotions, bother h i m o r d i s t r a c t h i s a t t en t ion , A.207(2)) . 

^ 7 / For enample, i n C h i l e (A.I38) . 
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I23 . Eeligious obl igat ions i n connection with r i ^^s and ceremonies are embodied î D 
specif ic ru les of indigenous customary law which may p re sc r ibe , for i n s t a n c e , the 
5ite iBhere cer ta in ceremonies an^ r i t e s should be hc l^ ; the manner of holding them; 
attendance and pa r t i c ipa t ion i n ceremoniec and r i t e s as well as concrete causee for 
the exclusion or modification cf such attendance or p a r t i c i p a t i o n ; the information 
i t i ^ permissible or not permissible ^c t ransmit to n o n - p r a c t i t i o n e r s ; the period 
and the manner cf p r epa ra t i enbe fo re the ceremony or r i t e , as well as observance of 
cer ta in norms of conduct immediately t he r ea f t e r ; the manner and moda l i t i e s of a r r i v a l 
at and of departure from ceremonial and r i t u a l s i t e s , or the ac tna l manner of holding 
the ceremonies and r i t e s and the proper conduct to be observed before and a f t e r , and 
so on. 

12^. Fai lure to observe these law^ may carry with i t severe consequences for the 
in-dividual p r a c t i t i o n e r or for h is community or group as a whole. These consequences 
may l a s t for entended periods or u n t i l a c e r t a i n ceremony or r i t e i s performed in the 
appropriate manner to of fse t the effects of the o r ig ina l non-compliance. 

^0) Problems and d i f f i c u l t i e s 

i . Introductory remarks 

127. According to Government sources, in eome c o ^ t r i e s no nee^ has been f e l t ^o take 
measures to prevent in te r fe rence with indigenous r i t u a l s and ceremonies. In c e r t a i n 
cases, reference has been m^e to a general t rend to abide by the law. Ho information 
was ava i lab le , however, on the actual sit-^at^on in t h i s r eepec t . Thns, for enample, 
i^ Austral ia no speci f ic provisions in l e g i s l a t i o n have been considered necessary to 
prevent in ter ference with the performance of the r i t u a l s of Abor ig ina l s . Government 
o f f i c i a l s and missionaries i n c o n ^ c t ^ i t h Aboriginal communities are aware tha t any 
interference would be contrary to pol icy, which i s to encourage the maintenance and 
development of the t r a d i t i o n a l cu l tu re . 

128. In other count r ies , special provisions e n i s t i n g i n the s t a t u t e books contemplate 
in pa r t i cu l a r cer ta in measures intended s p e c i f i c a l l y for app l ica t ion i n connection 
with indigenous r e l i g ious r i t e s and ceremonies. In B r a z i l , for enample, Act Ho. ^001 
makes i t a crime "against the Indians and na t ive c u l t u r e s , punished with imprisonment 
"to j ee r at nat ive cu l tu r a l ceremonies, r i t e s and customs or t r a d i t i o n s , or to r e v i l e 
or dieturb i n anyway the prac t ice thereof^ ( a r t i c l e 3^ (l))D ^o informat ion was 
ava i lab le , though, on the actual implementation of these provis ions or as regards the 
actual s i t u a t i o n i n t h i s r e spec t . 

129. Problems and^di f f icu l t i es a r i se i n connection with r i t e s and ceremonies i n many 
ways. Apart from prac t i ces and acts of i n t e r f e r ence , d i s turbance , banning or 
prohibi t ion of r e l ig ious r i t e s , practiced ana ceremoniee, there are many other 
instances of i n d i r e c t or inc identa l or even non-voluntary i n t e r f e r e n c e . 

^ ^ P r o b l e m s and d i f f i c ^ t i e e a r i s i ng from ^^ec i f icc i rcum^tancee 

a. In connection with o f f i c i a l hol idays 

130. As concerns o f f i c i a l hol idays , for enample, i t i s a well-known fac t t h a t a l l 
re l ig ions a t tach great importance to the observance of t h e i r r e l i g i o u s h o l i d a y s . 
lu t h i s connection, i t i e then important to determine whether the S ta te takes i n t o 
account the holidays tha t are important to the d i f ferent groups and allows them to 
observe t h e i r r e l i g ious cays of r e s t as o f f i c i a l holidays so tha t they may ce lebra te 
the corresponding r i t e ^ and ceremonies. 
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131- I t i s tc be recalled that the draft declaration on the elimination of a l l forms 
of religious intolerance proposed by the Sub-Commission contained a provision stating 
that^due account shall be taken of the prescriptions of each religion or belief 
re la t ing to days of rest and a l l discrimination in this regard between persons cf 
different religions or beliefs shall be prohibited". 

I32. I t should also be borne inmind that the Beclarationon the elimination of 
All Forms of Intolerance and of BiscriminationBased on^el igion or Belief includes 
amongits provisions in a r t ic le 6 (h) in connection with a r t i c le 1, paragraph 3, the 
freedom to "observe days of rest and to celebrate holidays and ceremonies in 
accordance -^ith the precepts cf one'e religion or belief". 

133- Provisions of this nature have been made in several countries. Concrete 
information in this regard i s available, for the purposes of the present stndy, 
only in connection with few countries, such as Sri lanka, Malaysia and Pakistan, 
in the form of Government statements. 

134. In Sri lanka, the religious festivals of the four major religions professed 
in the country are celebrated as national holidays. In Malaysia, the schedule to 
the Holiday Ordinance l i s t s 11 public holidays, which are said to include the 
religious celebrations of the main ethnic and religious groups of the country. 
FdDghteenholidays are official ly observedinPakistan, cf which fourare national, 
eight Moslem, four Hindu and two Christian. In addition, provision i s made for 
16 "optional holidays", of which two are national, four Moslem, three Hindu, 
two Christian, tira Farsee and three Sikh. 

133- These fewdata show, however, that in these countries, as happens in most other 
countries coveredin the present s^udy, national, official or public holidays and 
days of rest that have been formally established tend, in principle, not-to take 
account of the main ceremonies and r i t e s to be observed by the indigenous religious 
pract i t ioners which would require the provisionof ahol iday or àay of rest for thei r 
performance. 

I36. I t must be recognized, though, that in countries where a great number of 
different religions enis t , the proclamation of a l l the relevant dates for a l l those 
rel igions as official holidays wouldbringabout inordinately entendedperiods of 
inaction to the detriment of the normal conduct of the necessary public act ivi t ies 
and the ensuing serious consequences for the general public. I t nevertheless remains 
true that while numerous holidays may havebeen established, not a single relevant 
indigenous date considered necessary for the celebration of even the most important 
indigenous ceremonies and r i t e s has been designated to be a national, official or 
public holiday and, therefore, the observance and celebration of the corresponding 
ceremonies and r i t e s are made difficult i f not impossible for religious practi t ioners, 
unless they are ready to face serious consequences in their employment conditions. 

137- Farther, the fact that the lawd^es not include these dates among those of 
recognized holidays or days of rest brings with i t the consequence that they cannot 
be included amongite provicions for the purpose of establishing-enemptions 
consisting of granting free time that maybe necessary for those persons who are 
working on those days to attend religious^services, or engage i n ceremonies and r i t e s , 
as the case maybe. Indigenous pupils adhering to indigeno-^e tradit ional religions 
who are attending State schools are not enempted from classes in order to make i t 
possible for them to observe the holidays prescribed by the i r re l ig ions . 
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138. Problems ar i s^^ iu connection with employment regulat ions and prac t iced tha^ 
are centrée on non-indigenous conceptions of time and have holiday schedules based 
0^ other re l ig ions which end up beingimposeà on indigenous employees to the 
detriment cf t h e i r need^ anc obl iga t ions uncer indigenous r e l i g i o n s . These problems 
manifest themselves, i n t e r a l i a , es obstacles to the observance of ceremonial events 
^t the proper time anà for the prescribed per iods . 

139- 1-̂  the Uniteà S ta t e s of America, for ins tance , i t has been st^-teâ in connection 
with the rev iewof the ef fec ts of the American Indian Heligious Freedom Act , 197S, 
t ha t : ce r ta in of the conf l i c t s between federal employment p rac t ices and Hative 
re l ig ious obl igat ions were discussed during the consultat ion per iod. Unique problems 
a r i se where federal agencies are located upon the premises of an Indian Pueblo. A 
common occurrence i s the c losing of the Pueblo fdr re l ig ious ceremonies; o f t en , there 
i s ^0 advence not ice of the ceremony, the Pueblo people are required to remain a t 
home, non-Pueblos are forbidden to observe and anyone working a t the Pueblo must s t ay 
away. 

140. This affects pr imar i ly the s t a f f s o f the Bureauof Indian Affai rs (BIA) and 
Indian Hea l thServ ices (IHS). The Tash Force was adv i seàby the BIA school 
superintendent at San Fel ipe Pueblo tha t federal employment procedures do not provide 
for s taff d ispos i t ion when r e l i g ious ceremonies prohibi t non-Pueblo s t a f f from going 
to work. Thus, both Pueblo and non-Pueblo s taf f are forced to take annual l e a v e . 

141. The major governmental employers of Hative Americans, the BIA and the IHS, are 
examining t h e i r employment p rac t i ces as they affect the r e l i g ious ob l iga t ions of some 
t r i b e e . The IHS i s discussing the problem with i t s I n d i a n ^ e a l t h Board. The 
I n t e r i o r Assis tant Secretary for Indian Affairs has d i rec ted the BIA to develop a 
p lan ' tha t seeks to accommodate employees' r e l ig ious prac t ices r equ i r ing time away 
from work, and tc enamine the problem as i t affects student time away from school . 

142. This plan i s to be developed i n consul tat ion with the affected employees and 
t r i b a l and t r a d i t i o n a l r e l i g i o u s l e a d e r s . I t i s authorized under the Federal 
employees Flenible and CompressedWorkSchedules Act of 197S, as amended, which 
requires the Office of Personnel management to prescribe regula t ions to permit 
federal employees t^ engage i n compensatory work for time l o s t while meeting r e l i g i o u s 
requirements. 

b . For chi ldren in non-indigenous fos ter or adontive homes 

143- B i f f i c u l t i e s also a r i s e for some indigenous children tha t have been separated 
from t h e i r parents or communities ana cu l tura l heri tage ana placed i n non-indigenous 
foster^homes or adopted by non-indigenous persons- These chi ldren may be denied 
access to the cu l tu ra l and r e l i g i o u s l i f e o f t h e i r communities or groups anà 
therefore be f e e e d ^ i t h the imposs ib i l i t y or the éntreme d i f f i c u l t y of a t t end ing or 
taking part in indigenous r i t e s and ceremonies. 

144. The Government of the United S ta tes of America has t ransmit ted a repor t i n which 
i t i s s ta ted tha t the Indian Chi ldWelfa reAct of 1978, P u b l i c l a w 9 3 - c 0 8 , e s t a b l i s h e s 
standards for the placement of Indian children anà serves tc- prevent the breakup cf 
Indian fami l ies , recognizing tha t Indian children have been separated from t h e i r 
parents and ra ised outside t h e i r homes at a shockingly higher r a t e than non-Indian 
chi ldren. The Act i s nowbeingimplementedby the affected federal agencies and s t a t e 
and t r i b a l cour t s , but i t s r eve r sa l effects wi l l not be f e l t for a genera t ion . Thus, 
t h i s problem area wi l l continue to be iden t i f i ed as a Hative r e l i g i o u s freedom 
impediment in r e l a t i o n to many of those children removed from t h e i r homes p r i o r to 197^-
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с. For children in non-indi^encus bearding educational inst i tut ions 

143- Problems of essentially the same nature affect indigenous children who are 
interned in educational ins t i tut ions away from ^heir indigenous community or group. 

1A6. In the United Stages cf America, on official report forwarded by the Government 
eta^ee in th is regard that problems regarding federal educational inst i tut ions are 
being resolved through the contracting of those schools to tribes and the revision 
of BIA educational policies to ensure that ^he freedomcf religion cf students i s not 
abridged. Increasing emphasis on the cultural consent of federally-funded Indian 
education programmes will necessarily increase the students' awareness of 
Hative American religious bel iefs . 

117. In the newly published BIA regulations under the education Amendments of 197S 
(23 USC 2010, 2OI3), the religious freedom rights of Indian studente are specifically 
noted in 23 CFHPart 31a, as ^he BIA policy 1:0: "promote and respect the right tc 
cultural practices, consistent with the previsions of the American Indian religious 
Freedom Act". 

14S. I n 2 3 CFHPart 31, the following are recognized' l) t h e r i g h t to freedomcf 
re l ig ion, and the right to be free fromreligious proselytization; 2) the right to 
cultural self-determination based upon t r iba l thought and philsophy; 3) the right 
to freedom of speech and enpressioñ, including choice of dress, and length of hai r ; 
4) the basic right to an educationrecuiring a staff which recognizes, respects and 
accepte the students' cultural heritage, i t e values, beliefe and differences; and 
3) the right to^ameaningful education which shall be designed to insure that t r iba l 
elders and members having a practicingknowledge cf t r ibal customs, t radi t ions, values 
and bel iefs are ut i l ized in the development and implementation of cultural programmes. 

d. In connection with internment inheal th-care insti tutions 

149^-Similar problems affect indigenous persons who are interned inheal th-care or in 
penal ins t i tu t ions who experience problems and difficult ies inhaving access to or 
taking part in the necessary indigenous ceremonies and r i^es . 

13О. As to health-care ins t i tu t ions , i n t h e United States, according to anof f ic ia l 
report forwardedby the Government, the official policy cf the Indian ^ealthScrvice 
(IHS) provides for the considerationof the religious needs of patients and for 
accommodations for Hative religious ceremonies and practices, curing the TaskForce 
consultations, abuses of this policy were specifically mentionedand decriedby Ĥ̂ W 
and ISH representa t ives . 

I3I- The Heh^bilitation Services-Administration considers Hative Americenreligions 
i n i t s counselling of Hative Americans- Hecent amendments to the Hehabilitation Act 
permitting t r iba l operation of rehabilitationprogrammes will faci l i tate the use of 
Hative American religious beliefs and ceremonies in the rehabi l i ta t ioncf disabled 
Hative Americans. 

132. The new Public HealthService fac i l i ty at lagunaPueblo includes space speci f ied 
designed for Hative religious use. 
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a. In connection wi^h interment i n ^enal i n s t i t u t i o n s ' 

I33 . As regards penal i n s t i t u t i o n s i ^ the same country, AS/ the same repor t s t a t e s 
that many Hative American pr isoners enperience substant ia l d i f f i cu l ty i^ the p rac t i ce 
of ceremonies and t r a d i t i o n a l r i t e s , possession of sacred objects 2nd access to 
s p i r i t u a l l e ade r s . 

134- Tn federa l p r i sons , where inmates ' r e l i g i o u s be l i e f s are recognized as important 
to t he^ rehab i l i t a t i ve -p roces^ , Hative American re l ig ious needs are being admin i s t r a t ive ! 
accommodated within en i s t ing s t a t u t o r y a u t h o r i t i e s and po l icy present ly appl ied^to- the 
prac t ice of other r e l i g i o n s . 

I33 . The TaskFcrce heard the vie^e cf t r a d i t i o n a l peyote re l ig ion and Hctive 
American Church leaders on t h i s subjec t , who maintaineà that the peyote ceremonies 
could a i d i n r e h a b i l i t a t i o n a n d t h a t H a t i v e American prisoners should have access to 
peyote roadmen, or ceremonial l e a d e r s . However, they took the posi t ion tha t ^peyote 
i t s e l f should not be brought in to the p r i sons . 

I36. The Bnreau of Prisons has eetabl iehed a special l i a i son team tc ^ork with the 
Office of Chaplaincy Services as a clearing-house for Hative concerns;^ modified 
pr i soner placement and t r a n s f e r c r i t e r i a regarding the re l ig ious and cu l tu ra l needs 
of Hát ive-pr i sóners ; and permitted on a t e s t - c a se bas is sweat loàges, yuwipi 
ceremonies ànd-pcssession of some items^ necessary to the prac t ice of Hative 
t r a d i t i o n a l r e l i g i o n s . 

i i i - Problems ahd d i f f i c u l t i e s a r i s i n g frcmborder cros-sin^s tc at tend or 
take uart i n indigenous r e l i g i o n s ceremonies 

137- Border-crossing d i f f i c u l t i e s a l so -a f f ec t the appropriate cbservance and 
p a r t i c i p a t i o n i n or attendance a t ceremonies and r i t e s when the t e r r i t o r y of 
indigenous communities has been divided by the bor ie r s drawn between en i s t iog 
nat ion S t a t e s , but the common c u l t u r a l and re l ig ious t r ad i t i ons continue o n b o t h 
sides of the border. The members of these indigenous nations^ communities-or 
groups, whose national,communal or group i d e n t i t y t i e ^ remain undisturbed as a 
s t rong li-nkB between -them, have i n s i s t é d t h a t t h e i r t e r r i t o r i a l boundarieswere 
es tab l i shed many centur ies before th^e present-day in te rna t iona l -borders everB 
enisted-a^nd tha t t h e i r free-movement across t hosebo rde r s for ceremonial or 
r i t u a l purposes should not be d i s tu rbed . This i s pa r t i cu la r ly c lear in cases 
where the communal or group t i e s have b e e n r e f l e c t e d i n formal agreements 
concerning t r ave l for purposes of ceremonies and r i t e s . Special ar rangements^ 
are being contemplated i n several count r ies on problems a f f e c t i n g b o r à e r - s p l i t 
indigenous-nations-, communities or -groups . -

4 8 / I n t h i s regerd i t ehouldbe noted tha t i n the United Sta tes of America 
Hative Americans have a dispro-portionately^high a r r e s t anà inca rce ra t i on r a t e -^ 
the h ighes t of any i d e n t i f i a b l e group i n the country.--Hative people iocarcerated-
i n federa l pr isons and federally-funded s t a t e i n s t i t u t i o n s are subject to the 
p o l i c i e s of the Bureau of Prisons and the law^nforcement Assistance Administrat ion. 
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1 5 8 . At t h e e i g h t h I n t e r - A m e r i c a n I n d i a n Congress , t he Fourth Commission d e a l t wi th 
t h e t o p i c " Ind igenous groups i n b o r d e r a r e a s " . The fo l lowing were among the views 
and recommendations of t h i s Commission: ¿ 9 / 

"GENERAL CONSIDERATIONS 

"Whereas 

The f r o n t i e r s between S t a t e s members of t h e In t e r -Amer ican Ind ian I n s t i t u t e 
c r e a t e a number of problems a f f e c t i n g ind igenous groups i n bo rde r a r e a s ; 

The c u l t u r a l , p o l i t i c a l and s o c i a l u n i t y of e t h n i c g roups i s a f f e c t e d by 
t h o s e f r o n t i e r s ; 

The main tenance of e t h n i c i n t e g r i t y and u n i t y i s i n d i s p e n s a b l e fo r t h e 
s u r v i v a l of i n d i g e n o u s g r o u p s ; 

I t i s recommended: 

1. That count r ies with problems of indigenous populations in border areas 
should carry out surveys leading to b i l a t e r a l agreements for a sa t i s f ac to ry and 
e f fec t ive so lu t ion of such problems; 

2 , Tha t , when - fo rmula t ing such agreements , i n t e r n a t i o n a l i n s t r u m e n t s 
c o n c e r n i n g human r i g h t s s h o u l d be t aken i n t o a c c o u n t . 

SPECIAL CONSIDERATIONS 

Whereas : 

Indigenous groups with problems in border areas are nowadays confronted 
with difficulties relating to national identity, land holding, freedom of 
movement in the border area, education, social and health services, military 
service, religion and free passage for goods and articles of prime necessity, 
with the result that particular ethnic groups receive different and inequitable 
treatment, 

It la recommended: 

1. That in bilateral agreements consideration should be given to the need 
to prepare registers of indigenous populations in border areas in order to 
determine for the persons concerned the national identity corresponding to each 
of them; 

2. That on the basis of such population registers agreement should be 
reached on ал identity card enabling the. ethnic group divided between the two 
countries to move freely in the area; 

49/ Recommendations of the Fourth Commission on"Indigenous Groups in Border 

Areas", adopted by the Programme and Co-ordinating Commission. 

Document OEA/Ser.K/XXV.1.8.CXI/doc.49, 20 November 1980. Original: Spanish. 
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3- That the territorial area for each indigenous frontier population of 
the two countries should be clearly defined, and that the occupancy of the 
territorial area should be legalized and guaranteed so that the indigenous group 
may maintain its rights; 

6. That both countriesshould respect the cultural, artistic and 
religious manifestations which maintain the unity of the ethnic frontier group; 

8. That-in the bilateral agreement between the two countries the free 
movement of goods and articles of prime necessity should be authorized within 
the border area mentioned in recommendation 3; 

9. That the facilities required as a result of recommendations 6 and 8 
should be introduced by both countries simultaneously and in co-ordination, -in 
order to maintain a balanced development of the indigenous border area of the 
two countries." 

F39- In paragraph 13 of its report theFourth-Commission too^ note of the matters 
raised by participating countries-having difficulties with their indigenous border 
groups end formulated the following recommendations relating to-some of the specific 
problems mentioned-: 

" ^ That Costa Rica and Panama should carry out a^survey andconclude 
an agreement on the Guaymi Indians; 

^ That Venezuela and Colombia should carry out a survey and conclude 
an agreement on the Guajiro Indians; 

^ That Venezuela and Brazil should carry out-a survey and conclude an 
agreement on the following indigenous groups: 

Yanomami, 

Yaruros, 

Pemcn," 

Baniwa, 

Sáneme, 

Jabibi, 

Waiwai; 

^d) That Venice and the United States should carry out a survey and 
conclude an agreement on the Papago, Cucapá and ^ikapu Indians; 

^ That Venice and Guatemala should carry out a survey ând conclude an 
agreement on the ^ame and Ca^chiquele Indians; 

^ That Brazil and Peru should carry out a survey and conclude an 
agreement on the m̂ arubo and ^airuna Indians; 

^ That Paraguay and Bolivia should carry out a survey and conclude an 
agreement on the Ayoreo Indians; 
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^h^ That Nicaragua and Honduras should carry out a survey and conclude an 
agreement on the ^iscuito and Sumo-Indians^ 

^i^ That Colombia and Panama should carry cut a survey and conclude an 
agreement en the Choco and Cuna Indians." 

Iĉ OD Paragraph 14 contains the following general recommendation: "That, when 
requested to do ^o by the countries concerned, the Inter-American Indian Institute 
should act as adviser in solving problems of indigenous groups in border areas". 

l6lD In the Cnited States of America, the tribes whose people reside on both sides cf 
the border find it ironic that they are subject to immigration laws at all, as their 
territorial residence predated the national divisions by many centuries, however, 
through the Customs Committee on Indian Affairs, these tribes are wording with the 
appropriate agencies, as well as their Canadian and ^enican counterparts, en 
particular problems as they arise. Immigration restrictions on the Canadian border 
havê  been removed,- and^present laws regarding entry into the country are sufficiently 
bro^d to permit entry of members cf related groups for Native American religious 
ceremonies. 

I6^D It is reported that the ^ic^apoo Indians of this country and fénico have a 
longstanding border-crossing agreement which does not impede their travels in 
fulfilment of ceremonial obligations. Their procedural arrangement with the 
appropriate local officials allows for early resolution of specific difficulties 
encountered. ^Cross-border problems relative to the transportation of sacred objects 
arê  detailed in Section III, D.^ The Yaĉ ui Tribe of Arizona has experienced difficulty 
with the entry into the United States of Yaĉ ui people from Venice, whose participation 
i^ essential to certain ceremonies. 

iv. Funeral ceremonies 

ló^D Information available on penal provisions of general application deals with 
interference with funeral ceremonies by disturbing any persons assembled for the 
performance of funeral ceremonies. 30B 

I^4D According to available information seme indigenous funeral and burial ceremonies 
h^vesurvived into the present time with full force. 

I^D In several countries the general law^ relating to the burial of the dead have 
nct^been strictly enforced in order to accommodate indigenous traditional practices 
andcustcms in that regard, which are "tolerated" or for which "concessions" are made 
since they would not conform to the provisions of those laws. 

l6cA Thus, for enample, in New Zealand it is reported that some ^aori social practices 
like the tangi -̂for the burial of tbe dead^ have survived in a modified form and are 
tolerated as such. 

1̂ 7̂ - The Government of Australia states that in some matters the application cf the 
general law would limit Aboriginal freedom to carry out traditional practices, ^or 
example, there are general laws relating to the burial of the dead which, if enforced, 
would interfere with so^e Aboriginal customs. In some areas concessions are made 
inmatters of this ^ind. 

3̂ 0/ As for enample in 8ur^a ^S.297^, Malaysia ^S.297^ and Pakistan ^S.297^. 
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4- Access to and projection of sacred Places 

^ General penal provisions 

l68. Available information on penal legislation of general application contains 
provisions on places of worship and religious ceremonies and^on places of burial 
and funeral ceremonies, cemetries and human remains. 

^69. Among the relevant provisions concerning places of worship and religious 
ceremonies the following should be noted among those contained in the information 
available on these-subjects. 

170. Acts offending the religious feelings of persons in a place devoted to 
religious worship or during the celebration of any religious ceremony, inter alia, 
by: ^ performing acts notoriously offensive to the feelings of the faithful; 31/ 
^ii^ committing in a place of worship acts which, although not covered by other 
criminal offences^ nevertheless offend the religious feelings of persons attending 
that piece. 32/ 

171. ̂ oré directly concerned with the places themselves are acts consisting of: 
^ committing trespasses in places of worship; 33/ ^ii^ destroying, damaging or 
defiling any place of worship with the intention of insulting the religion of the 
faithful.3^/ 

^ Importance of holy lands and sacred places for indigenous religions 

172. The attachment of all indigenous peoples to their land is a fact well noted 
in history. In treaties, agreements and special statutes. Governments have made 
provisions regarding a land base for indigenous communities and their members, at 
their insistent demand. 

173- It is also a well-established fact that indigenous peoples all^over the world 
hold certain areas of their encestral land as holy. These lands may be sacred, for 
example, because they are the dwelling place or embodiment of spiritual beings, 
because they surround or contain burial grounds, because cf religious events ^hich 
occurred there, because they contain specific natural products c-r-features, because 
in them the indigenous forefathers have made arrangements of stones, erected 
architectural works, placed sculptural wor^s, left engravings or paintings or 
found rocks or other natural features of religious significance. 

5_1/ As for example in the Philippines (Act 133). 

52/ As for example in Honduras (Art. 212). 

5_3_/ - As for example in Burma (S.297), Malaysia (S.297) and Pakistan (S.297). 

24/ As for-example in Burma (S.295), Malaysia (S.295) and Pakistan (S.295). 

310 



E/CN.4/Sub.2/1982/2/Add.7 
page ^2 

174- There are specific religious beliefs regarding each type of sacred site which 
form the basis for religious laws governing the sites. The^e l^ws may prescribe, 
for example, who may or may not go to the site; when, how and for what purposes 
the site may or must be visited; what ceremonies or rituals may or must t^ke pl^ce 
at the site; what manner of conduct must or must not be observed at the site; 
the consequences to the individual, group or community if tho^e laws are not 
observed. 

(c) Physical access to and preservation of the natural character of 
sacred lands and places 

173- Indigenous religious uee cf land ha^, in general, not been explicitly excluded-, 
but neither has it been specifically included in the purposed for which the land is 
held^by public agencies, nor has it been reccgnized as a use of such land. 

176. Generailimitátions, restrictions or controls do affect this use, though, since 
physical-access to lands has been denied to people because of necessary military 
considerations. Some public lands have controlled access because cf the purposes 
for which the land is held, such ^s primitive and wildlife management areas. 
Access-is also limited by fire-control regulations. 

177- Further, gathering of substances and ceremonial uses of public lands are 
limited by laws, regulations and practices, including certain procedures deferring 
to restrictive local or special laws or practiced, particularly in the hunting, 
fishing and gathering areas-. 

178. Thislimited, restricted or controlled access h^s severely limited indigenous 
religious use, or BDas placed such use outside the protection of the law. Access to 
natural products or substances on some public land may allow for waiver of fee^ 
and.exceptions for personal use, but the^e have rarely been operative for indigenous 
religious gathering. 

179- The leading of so^e public l^nd^ effectively prevents indigenous religious u^e 
cf the^e lanes, and especially affects th^ g^th^ringof natural products, which are 
often destroyed or damaged by the lessee^suse cf the land. The gathering-cf a 
specific plant or animal may be forbidden cr limited Dby conservation s-tatutê . 

180. In sc^e c^se^ indigenous religious u ^ cf public l^nds has repeatedly been 
accommodated in an uneven, arbitrary or ad hoc manner, invariably involving long 
struggles - often through arduous litigation - and not infrequently necessitating 
special legislation. 

181. Gaining access to these lands does, however, not solve all problems. 

182. Physical access to the revered land and its natural products is essential, but 
the preservation cf the natural conditions must also be included--since, without ̂  
this, mere access would be meaningless. The suitability and efficacy cf the natural 
products and the spiritual force of the sacred sites depend upon the preservation 
of natural physical conditions. Changing the physical conditions not only damages 
the spiritual nature of the land, but^may also endanger the well-being of the 
indigenous religious practitioners in their rcle^ and religious obligations as 
guardians and preservers of the natural character of specific land areas. 
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(d) Problems and difficulties 

i. Introductory remarks 

183. Such preservation is often made-^unnecessarily difficult through management 
practices such as the extermination or removal of original species; reckless 
introduction of imported species that endanger indigenous- ones; failure to prevent 
overgrazing, particularly during dry periods; excessive, uncontrolled or 
unreasonable hunting,^fishing or trapping practices; or the serious alteration of 
the terrain througb uncontrolled sources of water, -land or air pollution or extensive 
river channelization. The most serious of these practices are, cf course, dams and 
other similar projects which alter altogether an area with extensive damage to the 
natural environment and preclude access to the underlying land. 

184. All these practices endanger the natural supply of the substancesrequired by 
indigenous religions, and may damage the character of land areas which are extremely 
sensitive to the actions and consequences of prevailing ways of life. 

183. Restrictions designed to ensure the preservation of the natural character of 
the land and the performance and observance of rituals and ceremonies without 
disturbance or interruption and in accordance with religious laws are rendered 
imperative by many practices. 

186. Inadequate control of tourism threatens the offerings left at sacred sites and 
gathering areas. It also has a negative impact upon sacred sites and the privacy 
of indigenous religious practitioners. 

187. Rituals which require differing forms of privacy have been covertly or even 
overtly observed, interrupted and affected through the presence and activities of 
unauthorized persons. The privacy needed for rituals varies from community tc 
community, ranging from the exclusion of certain members of the group from plant-
gathering and other rites, to the exclusion of all non-participants for the 
duration of the ceremony. 

188. It is therefore necessary tc adopt adequate measures tc protect access tc and 
privacy insacred land^^nd placea. 

ii. Access tc sacred lands and placed 

189. The reservation system used in seme countries could, tc a certaindegree, have 
accomplished the intended purpose, provided that the reserved areas at least roughly 
coincide withDthe ancestral lands cf the communities concerned. This, unfortunately, 
has rarely been the -case. Further, the rigid application of the system has ended up 
effectively denyingaccess to off-reservation areas necessary for the gathering of 
natural products used for healing and ceremonial purposes, and access to areas 
containing sacred sites or holy places revered in indigenous tradition. 

19c. In.other countries, where this system does not apply, indigenous ancestral 
lands have been taken over or eroded away throughout theDyears despite the 
resistence of indigenous communities to these losses and regardless of their 
concerted efforts for recovering lost ancestral land, sacred sites and holy places. 
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191. Many of these places are new held by the Government fer ^ variety cf purposes 
but, while most would not be incompatible with indigenous religious use, no action 
h^s been taken to make religious use possible in practice. The accommodation cf 
traditional indigenous uses within land management programmes must take into 
account the requirement that these lands should remain in their natural state. 

iii. Gathering of natural substances 

192. The indigenous natural substances of the land are an integral part of the 
indigenous traditional religions. The proper ways and rhythm of gathering the 
natural products are essential tc ensure their efficacy in traditional use. The 
gathering may be carried cut immediately or it may take place over a long period, 
depending on the amount needed and the religious instructions governing sources 
and the method of gathering. The amount gathered varies according to the purpose 
cf the gathering (for certain ceremonies, for example, determined animals in 
specified limited.quantities per period, a small collection of first sheets of 3 
p^rticul^^r^plant, a determined number of feathers, teeth or claws would suffice). 

^193- The place and the time determined for the gathering, as well ^s the preparation 
cf the persons entrusted with it, are also important. 

194. The time chosen for the gathering m^y be determined by the immediacy of the 
need for a particular substance; by the problems of arranging travel to distant 
places for a specific natural product, as well as by communal tradition or by the 
individuales particular belief, which rn^y require a certain period of gatherings 
often biased on the seasons of the year, recurring cycles or ether natural events, 
with the time of day or night being similarly prescribed. 

19̂ 5. The place cf the gathering m^y be determined by tradition, as well as known 
availability and accessibility cf the natural product; a ritual search may also 
be involved. 

19^. The persons who are tc engage in the gathering may be subject tc specific 
religious l^w^ regarding their behaviour immediately before, and rn^y h^ve to undergo 
preparatory rituals. The presence of others is often controlled because of beliefs 
that the substance itself rn^y be affected by the proximity, behaviour cr condition 
of ^11 persons. Those who are to gather the substance are often required to achieve 
^ proper st̂ Bte cf mind or purity through self-discipline and sexual abstinence 
prior to entering the physical presence cf the natural product tc be gathered or 
establishing physical contact with it. 

197-̂  The ceremonies m^y also require preparatory rituals, purification rites or 
stages cf preparation. Both active participants and observers rn^y need to be 
readied. Natural substances may need to be gathered. Those who are unprepared 
or whose behaviour or conditienm^y alter the ceremony are often net permitted to 
attend. The proper spiritual atmosphere must be observed. Structures may need 
tc be built for the ceremony cr its preparation. The ceremony itself may be 
brief cr it m^y extend through many days. The number cf participants may r^nge 
from one individual to a large group. 
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198. In Australia: 

" Piaces sacred to Aboriginals who still practice their traditional religion 
may include particular natural features (pools, rocks, caves, etc.), arrangements 
of stones^ paintings or engravings on rock surfaces. The latter are of general 
archaeological and anthropological interest also. In the Northern Territory and 
more recently in the States, legislation has been enacted toDmake it an offence 
to interfere with sites such as Aboriginal paintings, burial and ceremonial 
grounds and to make it possible to set aside areas where Aboriginei^sites occur 
and provide special protective measures for these sites. The -Federal-Government 
is providing funds for anaccëlerated program of surveys to identify Aboriginal 
sites so that protective measures can be taken." 

199. In New Zealand, a few pa (fortifications) sites on public reserves and even on 
privately owned land have been preserved; many more have been,--however, bulldozed 
away or otherwise desecrated. 

200. In the United States of America during the period of consultation, many problems 
encountered in indigenous religious use of ̂ federal^lands wereDcalled to the attention 
of the Task Force. 

201. Dialogue and the search for the settlement of several of the.problems identified 
are under way in each problem and policy area with the aimof solving them. 

202. Many of these problems are in litigation-or before the Congress at present. 
According to the official evaluation report transmitted by the Government 33/ as part 
of the continuing evaluation process, some of these problem areas may be examined in 
light cf the policy commitment tc the religious freedom of-Native Americans.^It is 
important to note here that certain problems result from adverse policies of the 
distant past and may defy resolution, particularly where irrevocable physical change 
has rendered^the subject lands inaccessible. 

203. Thé. réport also s-tates that several specific problems have been resolved by 
mutual agreement between the affected agency and Indian tribe or-Native group; 
several general problems affecting more-than one tribe or Native group.have been the 
subject of policy determinations within.an^agency. 

204B The Coso Hot-Springs figure prcminently in the Indian religious history of this 
area as a sacred place for spiritual and physical renewal and curing. 

203. The-Depar-tment of Navy^acquired .the Coso Hot Springs and surrounding lands 
following the Second ^orld War, whereupon the China Lake Naval Weapons Center was 
established.^ Because of its use as ammunitions storage site, certain security 
restrictions were placed on its public use and access, including a prohibition 
against overnight and extended visits, bathing in the springs and-entry without an 
escort. 

33B See para. 139 above. 

314 



E/C^.4/Sub.2/1982/2/Add.7 
page 46 

206. following a year-long dialogue regarding national security needs and tribal 
religious needs, the Department of Navy agreed to lift certain prohibitions on the 
duration cf visits and authorized activities to allow for the tribal religious use 
of Cose Hot Springs. 

207^ The Department of the Navy has entered into ^n access agreement with the 
Owens galley Paiute and Shoshone Band of Indians, providing for the Indian^religious 
use cf the medicinal muds and waters of the area. 

208. In a Memorandum of Understanding, the parties agreed that: the week-end and 
other visits will not interfere with the Navy mission; the scheduled visits are 
reserved exclusively for members of the Owens galley Paiute-Shoshone Band of 
Indians and/or the ^ern galley Indian Community, with other requests for visits 
determined on a case by case basis; and medicine men who are visiting these tribes 
are also covered by the agreement. The Prayer Site, Cose Hot Springs, the old 
resort of the same n^me and a designated overnight camping area constitute the 
agreement area. 

209. The agreement rn^y be reviewed at the^request of either party following the 
submission of the Presidentas evaluation to the Congress. All parties agree tc 
scrupulously adhere tc the Historic Preservation Act and tc diligently pursue a 
preservation and management plan for the Coso Hot Springs National Register of 
Historic Places site. The tribal people agree that the springs and pond must not 
be permanently disturbed, and that they assume all risks associated with the hot 
springs area. Finally, the Navy will provide an escort who, upon request during 
any ceremony, shall withdraw to a discrete distance and shall net intrude on 
traditional rites. 

210. Allocation cf Buffalo on Federal Lands - The problem cf the lack cf access 
to buffalo on fed^r^l lands w^s prominently mentioned throughout the consultation 
period by traditional Indian people whose religions are based on or involve the 
American bison. These Indian tribes and people utilize every part cf the buffalo, 
although the significance and need for a particular part of the animal varies from 
tribe to trib^ and religion to religion. Certain Indian religions need buffalo 
meat for ceremonial feasts, while some ceremonies require the presence of a live 
buffalo among the participants. In other religions, certain ceremonies cannot begin 
until the participants have e^ten buffalo tongue, and some cannot continue unless 
a buffalo skull is available. Tribal religious elders also spoke of the "spiritual 
sickness'^ which occurs when their people 2ire unable to see and live near^buffalc. 

211. It is reported that under federal conservation programmes, the American bison 
has m^de so spectacular a recovery from its previously diminished state that the 
herds on National wildlife Refuge lands are thinned periodically and the excess 
buffalo sold under the lottery system. The Fish and Wildlife Service, in response 
to the Indian religious need, is developing a policy by which at the fallround-up 
each year a percentage of the excess buffalo will be made available for Indian 
religious purposes. 

212. This allocation policy, including provisions for methods of taking, will be 
developed and implemented in continuing Consultation with Indian traditional 
religious leaders. 
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213- The California Desert Conservation Plan (CDCP) established by the Federal Land 
Policy and Management Act is designed to protect the California Desert environment -
including lands in Arizona and Nevada - and its cultural, archaeological and 
historical resources and'cites. 

214." In-implementing thir Plan, th¿ Desert Planning S'caff of the Bureau of Land 
Management (BLH)-has initiated zn inventory of Native American areas of concern. 
Their findings indicate that more than 20 tribes and' Indian groups have sacred 
sites locaced in the CDCP area. In ascertaining the locations and significance 
of these sites, the Staff ethnologist has worked"closely with tribal elders, 
religious leaders and councils. In many instances, sites of ' significance were 
revealed only after the Indians were informed of the protectionist intent of-the 
project and'assured that no site-specific public disclosure"would be made. ''Under 
BLM staff policy', only those areas previously known to the public can be Identified 
publicly. These include Pilot Knoo, intaglio, Coachrlla-Valley, Saline Valley and' 
Panamint Mountains, which are village sites and burial grounds presently threatened 
by urban encroachment. Other protected areas include those used for the gathering 
of plants and herbs used for'•nutritional, spiritual and medicinal purposes. 

215. :After an evaluation of the multidisciplinar? -study, the BLM. hopes to develop 
an innovative approach to the management' and protection of these designated areas, 
involving arrangements for the affected tribes and BLM to share the responsibility 
in achieving their mutual goal of preserving- these sacred areas. Actively seeking 
the co-operation of Indian tribes in ascertaining what areas are of socio-cultural 
and religious significance to them, and the BLM efforts to preserve and protect 
those sites for Indian use,"is without precedent. 

216. The lifestyle and heritage of the Native American groups in the area demonstrates 
a relationship with the desert of tremendous time and depth, and these•lands and 
resources are a necessary part of an ongoing traditional lifestyle', -this initial 
step by the BLM towards identifying Native American values and concerns in the 
California Desert will ensure their participation in the long-range management"of 
the area.' 

217. The evaluation report $6/ calls it "an excellent example of a federal agency 
working in close consultation with American Indians to achieve a mutually desirable 
goal." 

218. It should be pointed out, however, that not all cases have been satisfactorily • 
solved in the United States of America or elsewhere. For example, in many cases 
indigenous people in the United States have unsuccessfully demanded - often in 
Court - the return of several areas or places sacred to them and/or-that•public 
authorities and private individuals should be enjoined from actions that would 
desecrate these areaj 'ым ^ICO^-J. Z'C is clcwùcd oacful to illustrate these cases 
with a few words on the Black Hills, including Bear Butte, which are sacred to 
both the Lakota, Sioux and Cheyenne nations. 57/ 

56/" See para: 139 above. 

57/ Paper issued by the Grand Council of the Mimaq Nation on 21 May 1982, 
which was submitted to the Special Rapporteur for the purposes of the present study. • 
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^a^ Congress confiscated the Black^ills, including Bear Butte, inl877, but 
federal laws barrel the tribes from challenging the seizure at that time. Finally, 
in 194Ó", Congress made it possible for tribes to sue for money compensation for 
stolen lands, but the Oglala Lakota maintained that freedom of religion cannot be 

"sold and insisted on the return of the land itself. They sued for ownership of 
the Black 8111s ^n 1980, but United States courts ruled that Congress has power to 
force them to accept money for the loss of their religion - a dangercus precedent 
subversive of all civil liberties. 

^ Bear Butte is one of the ancient shrines in the Black ^ills sacred to 
both the Lakota and Tsistsistas peoples^ By tradition it is the place where these 
peoples received their first instructions from the Creator, and as such remains their 
most powerful site for ceremonies and visions. As th^ Sacred Pipe and Sacred Arrows 
are, in a sense, the cross of the Lakota and Tsistsistas peoples, Bear Butte has 
always been their principal church and altar. 

^ For several years, the South Dakota State Department of Oa^e, Fish and 
Parks has been building access roads and bridges into Bear Butte to encourage 
tourism. Lakota and Tsistsistas religious leaders have decried these intrusions 
as desecrations of Bear Butters natural landscape, and as an invitation for outsiders 
to intrude upon and interrupt religious activities. 

^ In April 1982, the State announced a one-month closure of Bear Butte to 
permit^extensive new road and parking-lot constructions. The State also advised 
Lakota and Tsistsistas religious leaders that they would, in the future, only be 
allowed to use Bear Butte for five days at a time, and only when permitted in 
writin^by Stateofficials. 

^ In response to this, on 21 May 1982 seven traditional religious leaders 
of the Lakota^ Sioux and Tsistsistas Nations filed suit in the federal district 
court at ^apid City, South Dakota, challengin^State officials^ efforts to limit 
ceremonial use of Bear Butte and to build roads and parking-lots in ceremonial 
areas, and challenging the Staters actions as violations of freedom of religion 
under the First Amendment, the American Indian religious Freedom Act of 1978^ and 
th^ International Covenants on Hum^n eights signed by President Carter in 1977. 

^ coined in the complaint are the deeper of the Sacred Pipe, the Oglala 
Lakota traditionalhead chief, and three Arrow Priests of theTsistsistas ^oodonnist^ 
or Sacred Arrow Ceremony. 

^ The suit asks that State officials be ordered to remove tourist facilities 
from Bear Butte, and not to interfere in any way with the natural features of the 
area, or with its religious use by Lakota and Tsistsistas peoples. It also asks 
for ^1 million in damages for violations of the two peoples^ civil rights under 
federal law. 

^ On Friday, 18 ^une, the ^ud^e ordered South Dakota authorities to stop all 
road constructions till the trial is over. The trial will start in August 1982. ^8/ 

219. In a presentation dated 17 ^une 1982 transmitted to the Special rapporteur, 
theNational Aboriginal Conference of Australia reported that^ 59/ 

58/ Paper by the Svensk - Indiansk Fôrbundet of Stockholm, as submitted to the 
Special rapporteur in connection with the present study. 

59B Paper by the National Aboriginal Conference approved by Executive resolution 
dated 17 ^une 1982 and submitted to the Special rapporteur for the purposes of the 
present study. ^ ^ ^ 
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^a^ In Australia, domestic legislations have vested powers of control of 
cultural heritage in State and Territory^inisters, thereby removing the right to 
cultural heritage from traditional custodians. The only form of input provided 
for is in the for^ of participation in Advisory Committees which, as the name 
indicates, act on^y in an advisory capacity. Provision for compulsory Aboriginal 
membership in even those Advisory Committees is either not made at all or 
guarantees only a minority representation. 

^ Seven of the State or Territory legislations are framed as Relics 
Preservation Acts, of which only one has incorporated the cuestión of Aboriginal 
heritage as the primary factor for legislation. The Australian Capital Territory 
has no legislation specifically dealing with Aboriginal cultural heritage and is 
therefore considered as negligent in this regard by its Aboriginal constituents. 

^ Federal legislation has failed to acknowledge Aboriginal inherent rights 
by virtue of the enactment of the Australian heritage Commission Act 1975 ^? ^ot 
referring explicitly to Aboriginal cultural heritage and containing what are 
considered to be inadequate provisions. 

^ The National Aboriginal Conference has charged that the various heritage 
legislations deny rights of heritage, cultural continuity and freedom of cultural 
expression. It has also charged that the Australian Government itself is in 
contravention of the International Convention Concerning the Protection of the 
^orld Culture and Natural Heritage. 

^ Some inadequacies present in State legislations have been highlighted 
as follows^ 

^ The Queensland Aboriginal Relics Preservation Act 19^7 does not allow 
for declaration and thereby protection of unmodified sites of 
significance to Aboriginal people. There is documented evidence of 
sites being destroyed as a result of inadequate legislation and 
incompetent administration. 

^ii^ ^hen the Noonkanbah situation arose, the western Australia 
Aboriginal Heritage Act ^I972D1980^ was amended, thereby giving the 
Minister additional powers to override Aboriginal claims for 
protection of sites. To quoted 

"^here any person is aggrieved by the declaration of an 
Aboriginal site as a protected area he may make 
representations in writing to the Minister setting out the 
grounds upon which he is aggrieved and the Minister may, if 
he is satisfied that the complainant has shown reasonable 
cause why his interest in the matter should be taken into 
consideration, direct the Trustees to consider the 
representations and report to nim on them, and if upon -
considering the representations, the report of the Trustees, 
and any further information that the Minister may require the 
complainant or the Trustees to provide, it appears to the 
Minister that it is in the general interest of the community 
to do so, he may recommend to the Governor that the declaration 
of the protected area be varied or revoked." 
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(e) Access to, ana care and protection of, traditional burial areas. 
Problems and difficulties 

220. Information available on penal provisions of general application deals mainly 
with interference with burial places and human remains, by (a) inflicting any 
indignity on a human corpse or human remains-? 60/ (b) desecrating, insulting or 
concealing a human corpse or human remains, oil (c) committing trespass in any 
place of burial, or places set apart for the performance of funeral rites or аз a 
depository for the remains of the dead,. 62/ and (d) violating or vilifying a place 
where a human corpse or human remains are buried. 5¿/ 

221. In relation to the provisions of article 207, paragrapn 2, of the Penal Code 
of Costa Rica, as referred to in sections ii and iv, the Government s tatas that 
these provisions have not proved effective in respect of the "huaqucros •' - the 
name given in Costa Rica to exhumers of indigenous cemetries. The national 
legislature has accordingly ordered, in th®-Indigenous Act of 20 December 1977, 
the prohibition on an administrative basis of this type of excavation, having 
regard more to damage to the archaeological heritage than to a "desire to excavate 
tombs". Consequently, no real punitive legislation nay be considered to exist on 
this point. 

222. These few available data, however, point indirectly to some of the problems 
caused by the lack of respect for indigenous burial places and cemetries, as well 
as to the continued use of some burial places and to the survival of Indigenous 
burial customs and csreaonies. 

223. As most other religions, traditional indigenous religions have aevised standards 
for the care and treatment of huran remains, buriel sites and cemetries. 

224- Thus, on the one hand, their customary law, deeply grounded in indigenous 
religious beliefs, has generally included standards of conduct for the treatment 
of the dead and for their burial as well as for the care of cemetries or burial 
sites encountered and huran remains uncovered,"as well as for the care and treatment 
of the bodies of their ancestors. These laws may, for example, require the 
performance of certain types of rituals as well as determine the burial site, specify 
who may visit the site or prescribe the proper "„disposition of burial offerings. 
Most indigenous religious beliefs dictate that burial sites, once established are 
not to be disturbed or displaced, except by natural phenomena. 

60/ As for example in Burma (S.297), ¡'Malaysia (S.297) and Pakistan (S.297). 

6l/ As for example in Costa ilica (Art. 207 (2)). 

62/ As for example in Burma (S.297), Malaysia (S.297) and Pakistan (S.297). 

§2/ As for example in Costa Rica (Art. 207 (1)). 
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225. On the other hand, the prevalent view in the over-all society in which 
indigenous populations find themselves living today is that ancient burials and 
human remains, which are almost invariably indigenous human remains, are public 
property and artefacts of study-and display and may even become an investment, 
particularly upon acquisition by private Individuals or owners. 

226. It is readily understandable that this view is not shared by those indigenous 
people whose ancestors and near relatives are so considered and that this view 
would conflict with indigenous customary law. 

227. Access to burial sites on public land is necessary for practitioners of those 
indigenous religions which require the performance of ceremonies at those burial 
sites and to continue the use of the site as burial ground. The rules governing 
this access to land of religious significance have been discussed above 64/ as 
well as those governing religious ceremonies and rites. 65/ 

228. The disturbance of indigenous burial sites on public lands may be deliberate 
as in cases of acts executed as development activities under authorized 
archaeological and educational use of the-site, as well as through unauthorized 
or illegal use of the site, pillage and vandalism, or as a result of the construction 
of roads, dams or other projects. Inadvertent displacements usually occur when 
public authorities proceed with works in the absence of adequate site surveys and 
without consulting the indigenous people concerned. 

229. ^cst existing protection is contained or to be provided for, therefore, in 
administrative operating'regulations and policies. 

250. As has beendiscussed', 66B the Government of Australia has stated that in the^ 
Northern Territory and in some States, legislation has been enacted inter alia to 
make it an offence to interfere with Aboriginal burial grounds as well as to make 
it possible to set aside areas where Aboriginal sites occur and provide special 
protective measures- for these sites. The Federal Government is providing funds^ 
for an accelerated programme of surveys to identify Aboriginal sites so that 
protective measures can be taken. 

251. 1^ New Zealand a large number of Maori burlalgrounds are no longer under 
Maori ownership. Maori burial grounds and sacred places haveusually been taken 
over when the land they were on was sold or lost and no special measures have 
been introduced to protect them. 

б4_/ See paras. 175-182 and 189-191. 

65_/. See paras. 123-125-

66/' See paras. 1б7 and 198 above. 
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232. The Government has stated that in the vast majority of cases this is simply 
due to the fact that the Maori owners did not trouble to have them reserved when 
they sold the land. It must be remembered that there are countless numbers of 
Maori burial grounds scattered throughout the country, many of which are very 
small and large numbers are unknown to the present-day Maori. 

233- 1^ the^same country, in or^er to preserve ancestral burying grounds - and 
to provide for new grounds in Maori land, since Maoris prefer to be buried in 
such land D the Maori Affairs Act provides that Maori burial grounds should be 
set apart and reserved, and vested in trustees, by the Maori Land Court. 

234D 1^ recent years there has been a strong move towards the preservation of 
sites which are of historical or other special significance to the Maori peopled 
and legislation now being considered by Parliament would extend the power of the 
Maori Land Court to declare such places to be Maori reservations, even when 
situated on Crown land or privately owned land. 

235. 1^ theUnltedStates, although the Antiquities Act of 1906 protects and 
preserves the cultural property of the country, these laws are said to "carry 
only minor penalties" and to "have been successfully challenged in litigation". 
It is added that "severe limitations" have been "placed on their enforcement". 

236. Also in the United States, it is the policy of the Interagency Archaeological 
Services to require field officers to^onsult with relatives or tribal governments, 
in those cases where remains can be identified. A similar policy is said to be 
now enforced by some Army Corps of Engineers offices, the Bureau of Land 
Management and the Tennessee galley Authority. 

237̂ . In accordance with draft procedures for processing and evaluating permit 
applications, before an application for research excavation on Bureau of Land 
ManagementD(8LM^ administered land can be evaluated an Environmental Analysis 
Record (EAR) must^be conducted in order to ascertain the effect of the action 
o^ all values and resources 1^ the area of work. Included in the analysis is 
a consideration of soclo^cultural impacts on "Native American religious values". 

238. In addition to providing Native American input during the EAR process, the 
Board of Land Management (BLM) is encouraging-Antiquity Act permit applicants to 
consult with local native American religious/tribal/group leaders prior to 
submittal of an application for archaeological research. In this way, Native 
American concerns can be identified early in the process of determining whether 
to grant an application. 

239. Included in the BLM draft Antiquity Permit procedures is a stipulation 
concerning human burials which would be attached to any permit issued for 
archaeological investigations on BLMDadmlnistered land. If human burials are 
encountered during excavation, all work must stop in the immediate area and the 
responsible BLM officer must be notified. Appropriate parties must be contacted 
and consulted, including local Native Americans, the State Historie Preservation 
Officer, and the county coroner. Recommendations as to how best to proceed 
would be based on this consultation process. 
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5̂  Availability, possession, care and protection of sacred objects 

(a) Introductory remarks 

240. Available information on penal provisions of general application concerning 
sacred objects deals with the punishment of deliberate acts of destroying, 
damaging or defiling any object held sacred by any class of persons with the 
intention of insulting their religion or with the knowledge that their religion 
will thereby be insulted. 67/ 

241. Apart from these acts of deliberate desecration or destruction of sacred 
objects, problems arise for indigenous populations in^this connection, however, 
in ensuring continued access or a continuing availability of some sacred objects 
and in the preservation and protection of the sacred character of certain objects 
when crossing borders, or when the^e objects are in the possession of public or 
private museums.- In this latter case also, access to these objects and their 
availability and ultimate return to indigenous communities^can pose problems 
^hen this availability and/or this return are/is desired. 

242. This section will be organized as follows^ description, availability, 
preservation, protections protection and preservation of the sacred character 
^f objects when crossing borders^ protection and preservation of the sacred 
character of objects in museums and the possibility of returning sacred objects 
t^ the indigenous communities concerned. 

(b̂  Description, availability, preservation and protection of sacred objects 

243. As has been said above 68/ traditional indigenous religions are based on the 
natural environment. For their religious observances, practitioners rely on • 
natural substances which are considered sacred and fundamental to their religious 
and ceremonial life. 

244. ^a^y sacred objects exist and the proper care, treatment and disposition of 
e^c^ object is provided for in the indigenous customary laws which contain 
elaborate concepts of ownership, property and custody in this regard. 

245- Often what in indigenous customary law would be the equivalent of legal 
ownership is reserved in the community or group as a whole and the individual 
"owner" or keeper has only what resembles physical custody. This is particularly 
clear in the case of those sacred objects used in ceremonies in which the 
community or group as a whole participates. It would also be clear regarding 
those sacred objects used as an integral component of ceremonial cycles. 

246. Sacred objects and their proper care and treatment vary with the community 
or group. Classification of sacred objects by- type is, consequently, best done-
according to the particular distinctions made by each community or group, a task 
that would clearly fall outside of the present study. 

67/ As for example in Burma (S.295), Malaysia (S.295) and Pakistan (S-295^. 

68/ Seeparas.172-174, 182-185 and 192 above. 
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247. It is deemed useful, however,- to say in very general terms that-sacred 
objects would include natural creatures such as fi^h, animals, plants or parts 
thereof, as well as special or distinctly shaped rocks and diverse minerals. 
According to religious customary law, they may be consumed, buried, held, worn, 
carried, observed or merely present and are commonly used for such purposes as 
healing, purification or visions. 

248. Also used are objects made by man from natural materials. Such objects 
would usually Include inter alia drums, masks, prayer feathers, pipes, totems 
or carefully prepared medicine bundles or other wrapped bundles or sculpted or 
engraved objects or ceremonial attire. They are either used, worn or merely 
present. 

249. The care of the sacred object may involve, for example, a simple ritual 
before or after its use, periodic offerings (e.g. of tobacco, cedar or indigenous 
incense (like copals. Intricate provisions may exist for those actions that are 
either allowed or forbidden in the physical presence of the object. 

250. In most cases, the separation of these objects from the community or group 
was never envisaged. The consequences to the community or group of the absence 
or mistreatment of a particular object are such that the free exercise of the 
indigenous religion may be severely restricted. 

251D 1^ recent times many animals, plants and minerals have become increasingly 
scarce for use in traditional indigenous religions. NonDindigenous settlement 
of countries as well as the introduction into them of non-indigenous plant or 
animal species has led to a great reduction of the natural animal and plant 
species, including some with traditional religious significance. Large 
construction projects greatly affect wildlife habitats, render inaccessible many 
deposits of mineral substances and^hâve come to accentuate these trends, to the 
detriment of traditional indigenous practitioners. 

252. Ever since early contact between natives and "newcomers^ and as a result of 
war or Government action, many indigenous communities have been removed to areas 
away from their ancestral homelands, often far from their traditional fishing, 
hunting and gathering grounds. 

253. Neither the passage of time nor the distances separating these communities 
fro^ these places have, however, diminished the need o^ ^any indigenous religious 
practitioners and leaders to return periodically to their ancestral homelands. 

254- Further, not all indigenous traditional religions and geographical situations 
would allow the use of comparable materials instead^ in fact, most do not. Thus, 
despite the great difficulty involved in these journeys, many indigenous 
traditional religious leaders and practitioners continue to travel to their 
ancestral areas to gather materials necessary for religious purposes. 

255D Once the journey is made, however, some are unable to gather the needed 
materials because of regulatory provisions, administrative procedures or other 
actions of the public authorities or of private individuals. 

256. The continued practice of their deeply held religious beliefs thus becomes 
almost an impossibility for those indigenous practitioners who are precluded 
from gaining access to the relevant areas or from gathering, possessing, 
preserving and protecting the necessary materials. 
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257- Conservation laws have been promulgated in many countries in efforts to 
preserve the natural species of the different areas. Often, however, these 
restrictive provisions have not been strictly observed or have been challenged in 
court, with varying results, thus weakening their impact. Furthermore, indigenous 
religious use of these species has not always been taken into account in these laws. 
The effects of these statutes, that were passed to take account of situations or to 
correct abuses which were not brought about by indigenous groups, have ended up 
limiting the specific use of these species through provisions that often belatedly 
call for a non-dangerous diminution of their numbers. In general these laws have, 
consequently, not remedied the problems encountered by indigenous groups in 
obtaining these species for their traditional religious use, or done so in a very 
limited way. 

258. In the United States of America, for instance, there is a Bald Eagle 
Protection Act to which objections have been raised. The relevant procedures 
are nowbeing revised by the Fish and ^ildlife^Service, in consultation with 
indigenous religious and tribal leaders. Some groups need a certain number of 
squirrels (e.g. the Nuscogee traditional practitioners) or of deer (e.g. the 
^ikapoo traditional practitioners^ for ceremonial feasts throughout the year. 
It is-now recognized that s^ate regulations developed prior to the enactment 
of the American Indian Religious Freedom Act'may not have taken these unique 
needs into account at the time of promulgation and that'they may not meet these 
expressed needs at present. 

259. Although fee waivers and use permits may be obtained under present statutory 
and regulatory provisions for purposes of gathering of animals, plants and mineral 
substances, information on these provisions is not widely known among indigenous 
people and efforts are heing made and planned to disseminate information on the 
existence of these favourable provisions. 

260. The use of certain products which are considered to be "controlled substances" 
poses particular problems.^ It must be said from the outset that use by traditional 
religlous'practitione^s of these substances is completely different from the 
applications of the same substances by other people. This clear distinction 
notwithstanding^ the use of these substances had been banned systematically for 
all'users, regardless of the religious or other nature of this use. It is only 
in recent years that these strict and universal prohibitions have begun to be 
lifted in recognition of the^importance of these substances for indigenous religious 
traditional practitioners. This is the case of, among others, peyote, 
hallucinogenic mushrooms and other plants in many countries. 

261. In the United States'of America the use of peyote is allowed under the 
statutory authority of the Administrator of the Drug Enforcement Administration, . 
but the distribution system seems to be unduly complicated in certain States of 
the Union. In Texas, for instance, it seems that although only American Indians 
are permitted to use peyote for religious purposes, only non-Indians are the 
authorized'distributors. Further ,'̂ the forms used for processing Bthe applications 
are ill-suited to the needs of many of those who use peyote in religious 
ceremonies. 'It'̂ has been suggested that allowing traditional Indians to harvest 
peyote on federal lahds In the Southwest and allowing the importation of peyote^ 
from Mexico for Native religious use may perhaps administratively relieve 
increasing difficulties in obtaining peyote'for religious use. 
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(с) Protection and preservation of the sacred character of objects when 
crossing borders 

262. ^hen the boundaries of the present countries were drawn up, they ran through 
the territories of many indigenous nations, communities or groups. Much of the 
previous indigenous trade wa^ curtailed, thus affecting inter alia the free flow 
of ^any ite^s used solely for religious purposed and th^ ^te^dy trade In^item^ 
purely for religious use, including medicinal and sacred herbs from each are^, 
sometimes situated at enormous distances fro^ each other, ^ith the ex^stenc^ 

of the boundaries, border c^ ^siogs ^ ^ restricted, the borders were surveyed 
and customs service facilities w^re established. As a result, sacred objects 
are sometimes searched, resulting In the impairment of their spiritual qualities. 
Misunderstandings about duties on the part of the indigenous people, together 
with the lack of knowledge about indigenous religious practices on the part of 
the border officials^ have often led to confiscations of sacred objects, plants, 
feathers and animal parts, or even to the, in general, unintentional desecration 
of other sacred objects. 

263. In this connection, the Government of th^ United States has transmitted 
information to the effect that on 15 September 1978 the United States Commissioner 
of Customs issued a policy statement entitled "Policy to Protect and Preserve 
American Indian Religious Freedom" in which th^ Commissioner instructed Customs 
officials "to institute measures to assure sensitive treatment in the course of 
Customs examinations of the articles used by American Indians in the exercise 

of their religious and cultural beliefs." 

264. ̂ Before the approval of the American Indian Religious Freedom Act, the 
Commissioner of Customs established a Ccm^ltt^e on Indian Affairs composed of 
district directors from each of the geographic areas where border problems were 
known to exist. This committee has held several regional meetings with 
Native Americans to discuss specific problems so that they might be resolved at 
the local level. The communication links established through thes^ meetings 
have resulted in a continuing dialogue to bring specific problems to the-attention 
of appropriate officials. 

265. The Customs Service Indian Affairs Ccm^ltte^ has met with tribal representatives 
In various parts of the country, in an effort to determine specific problem areas 
where, perhaps due to a lack of knowledge or unawareness of Native American 
beliefs or custom, Customs officers may b^ handling sacred objects in an 
insensitive manner. At ohe of these meetings, a representative of the 
^aqul Tribe identified ^ problem arising In connection with the importation 
frc^ Mexico of sacred masks and other paraphernalia, which could be mistaken 
for commercial importations and thus handled in a manner which would not be 
proper for sacred objects. 

266. In order to assist Customs officers in identifying the sacred^aqul objects, the 
Tribe permitted Customs to photcgraph the sacred objects and the ceremonies in which 
they were used. The photographs were then reviewed by tribal elders and selected 
ones were assembled Into a booklet with explanatory material. This booklet will be 
distributed to Customs officers at Lhe appropriate ports of entry to assist them in 
identifying the sacred objects, so that they might be treated by Customs officers 
with due respect and sensitivity-. 

267. An additional problem in this area of border crossings of sacred objects is 
the theft or illicit acquisition of indigenous sacred objects resulting in or 
undertaken for the purposes of selling them abroad. As is known, ̂ any sacred 
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objects are owned by an indigenous community or group, with physical custody of 

the objects being transferred tc.members of the community or group, who are chosen 

in a specified manner for successive custody in accordance with the traditional 

beliefs. Actions by the community, group or custodian to recover the^sacred 

objects should be entertained in.a way that makes the established procedures 

easily and readily accessible to these communities, groups or individuals upon 

the production of evidence of their right to recover the objects in question-

(d̂  Protection and preservation of the sacred character of objects in museums.-

"The possibility of returning sacred objects to the indigenous communities 

concerned 

268. In order to have a better understanding of the.problems experienced by 
indigenous'people in the use and possession of sacred objects which are controlled 
by public and private museums, the relevant situations should be examined in the 
context of tĥ e means and methods used to acquire them and of related laws and 
regulations-

2б9-.1п the past.some sacred objects left their original owners during military • 
confrontations and^wene Included in^the spoils of war and eventually came under D 
museum control. 

270. Also in the past, sacred objects were lost to indigenous owners.or custodians 
as a result of 'less'vlolent but equally effective pressures exercised by 
missionaries,"corrupt officials or employees or commercial or other agents. 

27I- Museum records often show that sacred objects were bought from the original 
indigenous owner or custodian. In many instances, however, the chain of title 
does not lead'to^those original owners or custodians nor to any.voluntary and 
legally valld^ct on their part disposing of these objects in any way. 

272. Most sacrèd objects were stolen from their original indigenous owners or . 
custodians. In many other cases, sacred religious objects were sold or otherwises 
disposed of by indigenous people who did not have ownership of or title to the . 
sacred objects involved. 

27̂ 3. Many sacred objects were taken from indigenous graves located..on indigenous 
or public lands and donated to museums. 

274- 1^ many parts of the world it is today common for "pot hunters" or "huaqueros" 
to enter indigenous and public lands for the purpose of illegally expropriating 
sacred objects. As a result, trafficking in, and the export of, such property 
flourish,with some of these sacred objects eventually entering into the possession 
of museums. 

275- 1^ would seem probable, however, that under most systems the vast majority of 
items in museums are not of current significance in the practice of the indigenous 
religion. 

276-"-Objects of religious significance to be found now in museums may vary widely 
butwill'most probably included (a^ Sacred objects which were meant to serve a 
continuing religious function (for example, objects the presence of which serves 
as a guard or protection for land^ (b) Sacred objects which have suffered a 
disturbance in their proper disposition according to indigenous customary law 
(for example, certain offerings, which are properly supposed to be allowed to 
disintegrate naturally^ (c) Sacred objects which under indigenous customary law 
rules were not to be transferred outside the family, group or community (e.g., 
ceremonial attire, sacred rocks or bundles^. 

3 ^ 



E^C^.^/Sub.2/1982/2/Add-7 
pag^58 

277. Many of the problems a r i s i n g from museum possession of indigenous sacred 
objects would be d e f i n i t i v e l y solved, as far as the communities and/or r e l i g i c u s 

-groups and leaders are concerned, by the r e tu rn of these objec ts to them. 

278"-.-As an inter im measure while museum con t ro l cont inues , or as an a l t e r n a t i v e 
so lu t ion in some cases , these problems would be overcome by br inging the manner 
of d i sp lay ing , handling, t r e a t i n g or car ing for these objec ts i n to l i n e with 
t r a d i t i o n a l customary law r u l e s on those m a t t e r s . 

2^9.-Thus, while many of the r e l i g i o u s communities and/or r e l i g i o u s groups and 
^ead^rs wish to obtain and a re wcrkin^-toward the re tu rn to the^ of the sacred 
c^bje^ts now under museum c o n t r o l , o thers may wish only to find and e s t a b l i s h ways 
to^wcrk with th^ museums concerned to obta in proper t rea tment and care of the 
p e r t i n e n t objects and mak^ sure t h a t no desecra t ion of these objec ts wi l l r e s u l t 
from^ t h e i r continued con t ro l by those mu^eu^ . 

280 .̂. Each case-presented by p r a c t i t i o n e r s of indigenous r e l i g i o n s seeking proper 
t reatment or re turn of sacred ob j ec t s must b^ considered with proper understanding 
a ^ l circumspection, s ince the problem posed by the presence of indigenous sacred 
ohjec ts in museums wi l l be reso lved only through careful determinat ions of what 
c o n s t i t u t e s e s sen t i a l f a i r n e s s in these c o n f l i c t s between c u l t u r a l l y d i s t i n c t 
systems. 

2^1-^In the United S ta tes of America, as pa r t of the a c t i v i t i e s connected with the 
enactment of the American Indian Religious Freedom Act and the evaluat ion of ac t ion 
under i t ca r r i ed out during the year following i t s enactment, very important 
measures seem to have been takeh , as repor ted in the evaluat ion r e p o r t . 69/ 

282^- According to t h i s r e p o r t , the Task Force has developed l e g i s l a t i v e 
recommendations concerning t h e f t or o ther unauthorized removal from indigenous 
lands of objec ts of cu r ren t r e l i g i o u s s ign i f i cance to occupants of those lands^ 
the^ export of important items of the indigenous patrimony, sacred and others the 
i n t e r s t a t e t r anspor t or r e c e i p t of s t o l e n indigenous r ^ l i g i ^ u s i t e rn^ and the 
appropr ia t ion , t h e f t , s a l e and pc-^se^ io^ of sacred objects belonging to indigenous 
people not present ly p r o t e c t e d . Thc^^ r^ccm^endationDs are cu r r en t ly being reviewed 
wi th in the Administrat ion. 

28̂ 3"B The Administration has recommended enact^^nt of proposals e n t i t l e d , 
"Archaeological R^scurce^ P r ^ t a c t i o ^ Act of 1979", ^ i ^ the 'a^end^^^ts offered 
inDth^ Adminis t ra t ion 's r e p o r t s on th^ese b i l l ^ . 

2^4. The museu^os of the Departments of the Army, Navy and Air Force are present ly 
reviewing t h e i r holdings for any ob jec t t h a t ^ay be of r e l i ^ i c u ^ s i^h i f i ca^ce to 
p r a c t i t i o n e r s of Native American t r a d i t i o n a l r e l i g i o n s . Should any such objects 
" ^ i d e n t i f i e d , the appropr ia te Native r e l i g i o u s leaders w i l l be no t i f i ed and 
i n c i t e d to discuss i t s r e t u r n , l o n g - t e r ^ Ida^ and/or care and hand l ing . 

2^5". The I n s t i t u t e of Museum Services of the Department of Health, Education and 
welfare (IMS-D^E^), which funds p r i v a t e museums and i n s t i t u t i o n s , has suggested 
t h a t a survey be conducted to determine the ex ten t of museum holdings nationwide 
t h a t would be claimed by Native American r e l i g i o u s l e a d e r s . IMS proposes t h a t the 

69 /̂ Seepara .139 above. 
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assessment should be^conducted in light of the following issues^ legality of 
claim to specific artefacts^ method of resolving conflicting claims^ and the 
consequences of establishing a precedent of returning a part of museum collections 
tc the original owners. 

286. An example of federal/tribal/institutional co-operation on the removal and 
disposition of tribal heritage material can be found in the Ozette Archaeological 
Projects'--^hen an important archaeological site was discovered on the Makah Indian 
Reservation on the Washington coast, the Makah people were divided on the issue of 
permitting excavation. Tribal members were eager to learn more about their tribal 
history but feared the religious implications of the disturbance of this ancient 
site. 

287. The -Makah Tribal Council and Washington State University professors worked 
out an'agreement to ensure that the sanctity of the site would be protected, that 
the participation of the Tribe in decisions regarding the project would be 
guaranteed and that'the artefacts and other materials would remain in the 
possession of the Tribe. 

288. To honour the agreements final provision, the Tribe and University worked 
together to solicit funds for a major museum on the Makah Reservation. The 
museu^^building was funded by the Environmental Protection Agency. The National 
Endowment for the Arts and the Crown ^ellerbach Foundation contributed funds for 
the displays, and the National Endowment for the Humanities funded a language 
programme which is run through the museum. 

289. Theproject was conducted with respect for the Makah traditional beliefs 
and needs,- to the-benefit of all participants. The Makah Museum, which opened 
on 2 ^une 1979^ provides housing for the artefacts and jobs for the people. 
The Makah people have learned more about their past from this unique site and 
have the tangible evidence of their rich heritage-

290. The National Aboriginal Conference ofAustralia has stated that^ 70/ 

"In South Australia there has been a call by traditional custodians of 
sacred materials now located in the ̂ trehlow Collection in Adelaide, to 
be -returned to the rightful custodians^ A challenge is being prepared 
and will.s^ggest"that there has been a dereliction of duty and'^thàt 
despite pcwers-D-within the legislation, Aboriginal inheritance rights 
are being denied-" - -

The 1974 Report of the Committee of Inquiry into th^ National Estate stated that^ 

"One area.in-whlch there is lack of agreement among the States concerns 
-the o^ership, sale,.extra-State transfer, and custody of portable-objects 
fromBs^tes. ^hlle one^State permits the sale of artefacts, it is extremely 
difficult for any State-to control traffickingin relics. Uniformity is 
urgently needed-" (para.5.39^ 

70/ Presentation dated 17 ^une 1982, cited above. See para.2^8 and 
foot-note 59 above. 
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6. Protection of places and objects of archaeological interest 

291. Burial grounds and sacred land, places and objects have usually been taken 
over when the original indigenous land base was eroded away or taken over outright 
as a result of war or expanding settlement by non-indigenous populations. Lands, 
places and objects have also been lost to indigenous populations through other 
acts of divestment by land grabbers and object traffickers or through the 
machinations of corrupt public officials and employees as well as of commercial 
and other agents having an Interest in such lands, places or objects, ^ntil 
very recently no special measures had been introduced to protect those lands, 
places or objects in any significant way. 

292. Some places and objects that have been identified as of general archaeological 
or historical interest have been protected, but mostly in recent times and not 
always in a way as to recognize the possible religious significance and importance 
some of them might have for indigenous populations. 

293. As a result, many objects have been taken from these sites and appropriated 
as collection pieces, a portion of them ultimately reaching private or public 
museums. No question ever arose in the minds of the people so proceeding, that 
some of these objects might be sacred to indigenous people or that handling these 
objects and displaying the^ in certain ways would offend the religious feelings 
of the indigenous traditional believers and desecrate many of those sacred objects. 

294- They had no inkling of the fact that by proclaiming an area that is sacred 
for indigenous peoples as an archaeologically interesting site, and proceeding in 
certain given ways to restoration work and ultimately opening these areas to the 
public, they were desecrating them or making their desecration more likely. No 
consultation has been conducted with the traditional and religious leaders of 
the indigenous populations concerned either on the possible religious significance 
of sites and objects or on how to avoid their desecration while still doing what 
was indispensable for the preservation and even possible restoration, without 
violating relevant indigenous customary law rules governing these lands and objects. 

295- There is, unfortunately, an international market for archaeological pieces 
and artefacts, and thlshas brought an increased number of looters to these sites 
with the consequent desecration of sacred places and objects as well as burial 
places and the corresponding loss to the scientific-world of important and 
irreplaceable objects. The attacks on all sites, whether strictly archaeological 
or places and objects with artistic and archaeological value that are in current 
uce, have been mounting in areas where these abuses can be perpetrated without 
appropriate protective or punitive action. 

296. For these reasons, although the present study is not particularly concerned 
with archaeological places or objects, it is deemed necessary to deal briefly with 
some provisions on their protection as they are mentioned in some of the information 
available in connection with the study, and would generally constitute an indirect 
aspect of this question. 

297D 1^ New Zealand, having regard to increased world-wide interest in archaeology 
and archaeological objects, the Government is at present preparing legislation to 
protect Maori burial grounds from interference, particularly by unauthorized 
persons seeking ancient artefacts. Legislation is also being prepared to give a 
greater measure of protection to archaeological sites of Interest to the Maori 
people, and to prevent any desecration of Maori curial grounds. 

^ 



UNITED NATIONS 

Ш
Мэ-Ьг. 

Ï Т ^ , , , 
Ж E/CN.4/Sub.2/l983/2l/Add.7 

y 24 May 1964 

SOCIAL COUNCIL " ^ 0r ls iJMl: S / I W 0 H / 

COMMISSION ON HUMAIT RIGHTS 

SUB-COMMISSION ON PREVENTION OF 
DISCRIMINATION AND PROTECTION 
OF MINORITIES 

Thirty-seventh session 

Item 10 of the provisional agenda 

STUDY OF THE PROBLEM OF DISCRIMINATION AGAINST INDIGENOUS POPULATIONS 

Final report (last part) submitted Ъу the Special Rapporteur, 
. -Mr. José R. Martinez Cobo 

Chapter CONTENTS . Paragraphs Page 

XX Equality in the administration of justice and legal 
assistance u i . a w m . i 1-241 3 

A. International provisions 1-2 3 

B. Administration of justice ' 3-134 8 

1. Introductory remarks 3-12 8 

2. Equal "treatment-befare the tribunals and all other 

organs administering justice 13-114 9 

(a) Access to the courts without distinctions 13-53 9 

(i) Introductory remarks 13 9 

(li) Presentation of the information available ... 14-51 10 

(iii) Some observations in this regard "/;' 52~53 23 

(b) Linguistic difficulties 54-81 24 

(i) Introductory remarks 54-58 24 

(ii) Presentation of the information available ... 59-76 24 

(iii) Some 'observations in this regard 77-81 27 

(c) Socio-cultural and juridical difficulties 82-114 29 

(i) Introductory remarks 82-88 29 

(ii) Presentation of the information available ... 89-111 29 

(iii) Some observations in this regard 112-114 33 
GE.84-II944 -7 -, n 

ó ou 



^0N^4^b-^Bl'^3/^lBAdd.7 
page 2 

Chanter ^ Paragraphs Page 

^ 3. .Equal protection from arbitrary arrest, detention 
(contd.) and exile, as well as from cruel ̂ nd ihhuman 

tr̂ atm̂ nt II5-I34 34 

(a) Introductory remarks II5-H6 34 

(b) Pr^s^ntationof th^ iuformationavailable .. 117-130' 34 

(c) Some observations in this regard .......... 131-134 ^ 

0. Legal Assistance 1̂35-̂ 41 ^ 40 

1. Introductory r^arks...... 135-139 40 

2. Recognition of the need for legal assistance .... 140-142 40 

3. Scope and content of legal assistance 143-̂ 41 41 
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^ . EQUALITY IN THE ADMINISTRATION OFJUSTICE ANDLEGAL ASSISTANCE 

A. International provisions 

1. The International Bill of HumanRights includes ^ number of provisions 
concerning equality in the administration of justice and related stipulations. 

(a) Tho Universal Declaration of Human Rights contains s^v^ral provisions 
dealing with aspects of equality in the administration of justice which should all 
be read together-

Article7 

All are oqual before the law and ar^ ontitledwithout any discrimination to 
equal protection of the law. All are entitled to equal protection against any 
discrimination in violation of this Declaration and against any incitement t^ such 
discrimination. ^ -

Articles 

Everyone has tho right to an effective remedy by the competent national 
tribunals for acts violating the fundamental rights granted.him by the constitution 
or by law. 

Article 9 

No one shall be subjected to arbitrary arrests detention or exile. 

ArticlelO 

Everyone is entitled in full equality to a fair and public hearingby an 
independent and impartial tribunal, in the determinationof his rights and 
obligations and of any- criminal charge against him. 

Articlell 

1. Everyone charged with a penal offencehas theright to be presumed innocent 
untilproved guilty according to law in a public trialat which hehas had all the 
guarantees necessary for his defence. 

2. No one shallbeheld guilty of any penal offenceon account of any ^ct or 
omissionwhioh did not constitute a penal offence, under national or international 
law^ at th^ time when it wa^ committed. Nor shalla heavior penalty be imposed 
than the one that was applicable at the time the penal offencewas committed. 

These provisions are to be read together with tho following^ 

Article 

Everyone is entitled to all the rights and freedoms set forth in this 
Declaration, without distinction of any kind, suchas.race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth 
or other status. 

Furthermore, no distinction shall be made on the basis of the political, 
jurisdictional or international status of the countryor territory to whicha 
personbelongs, whether it be independent, trust, non-self-governingor under 
any other limitation of sovereignty. 
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^rtiol^ 3 

Everyone has tho right to life, liberty and security of person. 

Article ^ 

No on^ sha l l b^ subjected to t o r t u r e or to cru^l , inhuman or degrading 
treatment or punishment. 

Art^cl^ 6 

Everyone has the right to recognition ev^ry-^h^r^ as a person before the law. 

(b) The International Covenant on Civil n̂d PoliticalRights contains the 
following relevant provisions^ 

Articlel4 

1. All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights and obligations 
in a suit at law, everyone shall be entitled to a fair and public hearingby a 
competent, independent and impartial tribunal established by law. The Press and 
the public may be excluded fr^m all or part of a trial for reasons of morals, 
public order (ordre public) or national security in a democratic society, or 
when the interest of the private lives of the parties so requires, or to the 
extent strictly necessary in the opinion of the court in special circumstances 
where publicity-would prejudice the interests of justices but any judgement 
rendered in a criminalcase or in a suit at lâ B shall be made public except-where 
the interest of juvenile persons otherwise requires or the proceedings concern 
matrimonial disputes of the guardianship of children. 

2. Everyone charged witha criminal offence shallhave the right to be 
presumed innocent until proved guilty according to la-w. 

3. In the determination of an̂ y criminal charge against him, everyone shall be 
entitled to the following minimum guarantees, in full equality-̂  

(a) To be informed promptly and in detail in a language which he understands 
of the nature and cause of the charge against him^ 

(b) To have adequate time and facilities for the preparation of his defence 
and toDcommunicate with counsel of his own choosing^ 

(c) To be triedwithout undue delays 

(d) To be tried in his presences and to defend himself in person or through 
legal assistance of his own choosing^ to b^ informed, if he does not have legal 
assistance, of this rights and to have legal assistance assigned to him, in any 
case whore the interests of justice so require, and without payment by him in any-
such case-if ho does not have sufficient means to pay for it^ 

(e) To examine, or have examined, tho witnesses against him and to obtain 
the attendance and examination of witnesses onhis bohalfunder the sam^ conditions 
as witnesses against him^ 
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(f) To hav^ th^ free assistance of an interpreter if he cannot understand ^r 
speak the language used in^court^ 

(g) Not to b^ compelled to testify against himself or to confess guilt. 

4. In the cas^ of juvenile persono, th^ procedure shall be such as will take 
account of their ag^ and the desirability of promoting their rehabilitation. 

5. Everyone convicted of a crime shall hav^ the right to his conviction and 
sentence beingreviewed by a higher tribunal according to law. 

6. ^hen a porsouhas by a final decision been convicted of a criminal offence 
and when subsequently his conviction hos been reversed or he has been pardoned 
on the ground that a new or nowly discovered fact shows conclusively that there 
has boĉ n a miscarriage of justice, the porsonwho has suffered punishment as a 
result of such conviction shall be compensated according to law, unless it is 
proved that the non-disclosure of the unknown fact in time is -wholly or partly 
attributable to him. 

7. No one shall b^ liable to be triod or punished again for an offence for which 
hehas already been finally convicted or acquitted i^ accordance with the law and 
penal procedure of ^ach country. 

Articled 

1. No one shall be held guilty of any criminal offence on account of any act or 
omissionwhich did not constitute a criminal offence, under national or international 
law^ at the time when it-was committed. Nor shall a heavier penalty be imposed than 
the one that -was applicable at the time when the criminal offence was committed. 
If, subsequent to the commission of the offence, provision is made by la-w fer the 
imposition of the lighter penalty, the offender shall benefit thereby. 

2. .Nothingin this article shall^prejudice the trial and punishment of any 
person for any act or omissionwhich, at the time when it was committed, was 
criminal according to the general principles of law recognized by the community 
of nations. 

' Articlel6 

Everyone shal l have the r igh t to recogni t ion everywhere as a person before 
the law. 

Ar t i c l e 26 

All persons ar^ equal before the law and arc entitled without any 
discrimination to the equal protection of the law. In this respect, the law 
shall prohibit ar.y discrimination and guarantee to all persons equal and effective 
protection against discrimination on any ground ^uch as raco, colour, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status. 
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2, Tho International Convention on the Elimination of All Forms of Racial 
j;i3criminatiqn contains th^ l-._l:.„in¿- pr~-/i3i.¿.¿£. in article 5 (a) and (b), which 
have to bo read together with those of articles 6 and J: 

Article; 5 

In compliance .with the fundamental obligations laid down in article 2 of this 
Convention,, States Parties undertake to prohibit and to eliminate racial discrimination 
-Ü.1 all its furms and to guarantee the right of everyone, without distinction as to 
race, colour.,_or national or ethnic origin, to equality before the law, notably 
in the enjoynènt of the following rights: 

(a) The right.to equal treatment before the tribunals and all other organs 
.-.¿ministering, justice; 

(b) The right to security of person and protection by the State against 
violence or bedily harm, whether inflicted by government officials or by any ' 
individual group or institution5 

Article 6 

States Partios shall assure to everyone within their jurisdiction effective 
projection and remediar,, through the competent national tribunals and other 
¡Чг-ое.institutions, against any acta of racial discrimination which violate his 
human-r ights ; and. fundamental freedoms contrary to this Convention, as well as the 
right to seek from such tribunals, just and adequate'reparation or satisfaction for 
any damage suffered as a result of. such discrimination. 

Article 7 

States Parties undert^v- t: .rr.c-t inmediato C:Û?. --f fictive measures, 
particularly in the fields of .teaching, education, culture and information, with 
a vi2w to combating prejudices- -rhroh load-co racial discrimination and to promoting 
understanding, tolerance and friendship among nations and racial or ethnics 1 groups, 
33 well аз to' propagating the purposes and principles of the Charter of the 
United Nations, the universal Declaration of Human Rights, the United Nations 
Declaration on the Elimination of All Forms of Racial Discrimination, and this 
Convention. 

lh?39 provisions have to be read together with those in article 2: 

"Article 2 

1. States Parties condemn racial discrimination and undertake to pursue 
by all appropriate means and without del&y a policy of eliminating racial 
discrimination in all its forms and promoting understanding among all races, 
and, to this end? 
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(a) Each State Party undertakes to engage inno act or practice of 
racial discrimination against.Bpersons, groups of persons or institutions 
and to ensure that all public authorities and public institutions, national 
and local, shall act in conformity with this obligations 

(b) Each State Party undertakes not to sponsor, defend or support 
racial discrimination by any persons or-organi^ations^ 

(c) Each State Party shall take effective measures to review 
governmental, national and local policies, and to amend, rescind or nullify 
any laws and regulations which have the effect of creating or perpetuating 
racial discriminationwherever it e^ists^ 

(d) Each State Party shall prohibit and bring to an end, by all 
appropriate means, including legislation as required by circumstances, 
racial discrimination by any persons, group or organisations 

(e) Each State Party undertakes to encourage, where appropriate, 
integrationist multiracial organisations and movements and other means ĉf 
eliminatingbarriers betweenraces, and to discourage anything which tends 
to strengthen racial division. 

2. States Parties shall, when the circumstances so warrant, take, in the 
social, economic, cultural and other fieldo, special and concrete measures 
to ensure the adequate development and'protection of certain racial groups 
or individuals belonging to them, for the purpose of guaranteeing them the 
full and equal enjoyment of human rights and fundamental freedoms. These 
measures shall inno case entail as a consequence the maintenance of unequal 
or separate rights for different racial groups after the objectives for 
which they were taken have been achieved." 

Article 1 of the Covenant defines racial discrimination and paragraph 4 ^ that 
article contains the following provisions 

"4D Special measures taken for the sole purpose of securing adequate 
advancement of certainracial or ethnic groups or individuals requiring 
suchprotection as maybe necessary in order to ensure such groups ^r 
individuals equal enjoyment or exercise of human rights and fundamental 
freedoms shall not be deemed'racial discrimination, provided^ however, 
that suchmeasures do not, as a consequence, lead to the maintenance of 
separate rights for different racial groups ^nd that they shall not be 
continued after the objectives for which they were taken have been 
achieved." 
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8. Administration of justice 

1. Introductoryr^^^rks 

3. The topics covered by- this heading are very broad in scope. Their fundamental 
aspects have already been studiei by special rapporteurs of the Sub-Commission. 
Mr. Mohammed Ahmed .Abu Rannat prepared a substantial study- of eq.uality in the 
administration of justice. 1̂ / Mr^ L.M. Singhvi has submitted a document 
(E^0N.4^Sub.2^/l983Bl6) contaimngaprogress report on the study- the Sub-Commission 
has commissioned him to prepare on the independence and impartiality of the 
judiciary-, jurors and assessors and the independence of lawyers. 

4. The ai^ of -̂ he present ch^p^er is much more modest. It presents a summary 
review - in so f^r a^ the available data, which are few and fragmentary^ permit -
of some of the ̂ in elements of these topics, concentrating on the basic aspects 
of the specialproblems that indigenous people face in courts of lawand in 
obtaininglegal assistance that will afford themeffeotive counsels at least 
comparable to that received by- o^her segments of the population of the countries 
in which-they nowli^e 

5D As ^ega^d^ equality to accost to the courts and in the administration of 
justices it must be pointed out that these mattere are in some ways closely" 
related to problems of adequate leĝ .1 assistance. And, vice versad effective legal 
assistance is essential to the proper administration of^ju^tioe^ having regard to 
its bearingon equal access to justice and the possibility of making use of the 
organs of admini^trationof justice in comparable conditions. 

6. Although it is impossible to ̂ uote infull or make a comparative analysis of 
the constitutional and legal provisions whichwould far exceed the scope of this 
chapters itmay be of value to cite the relevant statements ofGcvemm^nts and 
nongovernmental organi^itions included in the information on these matters 
available for the srudy^ since they give an indicationof what the Gcvemments 
and organisations consider particularly important. 

7. Opinions and judgements ^n -̂ ĥ sc masters willbe e^pressedas the study 
proceeds^ ^irst^ the various topics will be discussed in general terms. Attention 
will thenbe given to the available informationreferringspecifically to 
indigenous populations, followedby such comments as seem^pertinent. 

8. In-all systems there are provisions in the Constitution or other fundamental 
laws designed t^ establishcndprotect the right of access to the courts of law 
witha view to enforcing the effectiveness of essential rights and freedoms that 
may have been affected or may be under threat of imminent violationby action 
takenby thepublic authorities or private individuals or groups. It is 
indispensable to have access to the competent tribunals and to the necessary 
judicial or administrative proceedings for the determination of the existence and 
scope of the rights and freedoms that may have been denied^ abused or wrongly 
implemented inpractice^ Thus, inall countries onwhich there is information on 
these aspects, -there are provisions stipulating- often in similar terms - that 
access to the courts in accordance with the laws shall not be denied to any person 
wishing to availhim- or herself of the existing procedures and recourses. 

1̂ / united Nations publication. Sales No.E.71.XI^.3. 
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9. Amajority of systems also e^pre^sly provide for the possibility of challenging 
the legality of acts of authorityas they affect thehumanrights and fundamental 
freedoms of persons subject to their jurisdiction. The information available for 
the present study in connectionwith these matters presents a wide variety of 
provisions to guarantee the effectiveness of these rights and. freedoms.. The 
Special Rapporteur is also verymuch'aware of the fact that^ inall systems and 
countries^ the effectiveness of these provisions and guarantees is always apt to be 
relative and imperfect ineveryday life. There are wide differences in themanner 
inwhich suchprinciple^are applied indifferent situations^ as well as in the ways 
inwhich they are violated. 

10. Inmost systems, in addition, there are provisions for the right to counsel and 
for the opportunity of the accused in crimina-lproceedings to defend himself if he 
so desires. In many countries there is mandatory assistance by counsel in cases of 
themost serious criminal offences. Counsel is also of marked importance in the 
determination of the rights of persons in civil, commercial and administrative 
proceedings. Provisions also e^ist everywhere for the prompt and expeditious 
administration of justice in the form of a speedy and impartial trial for all. 

11. It would clearly fallbeyond the scope of thepresent chapter even to attempt 
to examine in detail any group of theserights and freedoms. The purpose of this 
chapters as already stated above^ is merely to point out some of the mainproblems 
encounteredby indigenous litigants or accusedpersons in courts because of their 
peculiar situation in the society of the countries where they live todays 
particularly those ba^ed onlinguistic andcultural difficulties that affect their' 
enjoyment of judicial guarantees and opportunities as well as problems arisingfrom. 
fi^ed ideas and discriminatory practices meted out to indigenous persons when they' 
have to appear in court. 

12. One essentiala^pect is that of thenon-recognitionor thenon-applicationof 
the indigenous systems of customary law^ and the imposition on indigenous persons 
of ̂  "national" system which is aliento themandwhich theyhavenever accepted as 
applicable to themD 

2. Ecual treatmentbefore tribunals and all othe^ organs 
administering justice 

(a^ Access to the courts without distinctions-

(i) Introductory remarks 

13. The informationavailable oncertaincountries contains governmental or non
governmental statements on the existence of certainrules (the te^t of which is 
sometimes included) whichappear to guarantee equal access to the courts. 2^ ^hile 
for some countries there is no indicationwhatsoever of the de facto situation 

2¡ E*g. in Australia, Canada, Costa Rica, Norway, Paraguay, the Philippines, 
Sri Тяпка and Sweden. 

338 



&/CN.4/Sub.2/1983/21/Add.7 
page 10 

regarding implementation of those rules, ¿/ for others reference is made to some 
of the practical problems encountered by indigenous populations in the country 4/ 
or in certain parts of it. jj/ 

(ii) Presentation of the information available 

14. The Swedish Government has simply stated that: 

"In Sweden a foreigner and a person belonging to an ethnic, linguistic 
and religious minority have the same rights and the same possibilities as 
other inhabitants to plead in a court of law." 

15. According to the Norwegian Government j 

"Norwegian legislation contains no specific regulations concerning 
equality before the law without distinction as to race or origin. It follows 
in consequence of general legislative principles, however, that discrimination 
by public authorities on such grounds is illegal as long as no legislative 
measures are in existence which directly give grounds for discriminatory 
treatment because of race, colour, or national or ethnic origin* No such 
legislative measures exist in Norway. Any such discriminatory treatment would 
therefore be illegal» This applies both to the rights of individuals under 
existing legislation and to decisions made by the public authorities ...". 

16. The Government has added that several rights fall under these provisions, 
including the right of equal treatment before the tribunals and all other organs 
administering justice. 

17. The Government of Canada states: 

"Bb specific шеаещяа have bean anact-jd by. legislative authorities in 
, ¡-these areas, since the" entire intent of the Bill of Rights andySuffiaa. Sights Acts 
is to ensure equal treatment in such matters as court appearance* ..'. » 

"The Bill of Rights and the Human Rigt̂ ta Acts state that no other laws 
shall abrogate, abridge or infringe "on -Stag: provisions.. The Bill of Rights 
expressly prohibits any law of Canada being so applied that it ... deprives a 
person of 'a fair hearing in accordance «Шзг the principias- «f _fundamerrtel 
justice; the right to the assistance of an interpreter in any proceedings in 
which he is involved'." 

18...-Iiv the Philippines, according to a writers 6/ jj 

_2/ E.g. in Canada, Finland, Norway, the Philippines, Sri Lanka and Sweden. 

4/ E.g. in Costa Rica and Paraguay. 

¿/ E.g. in Australia, regarding the State of Queensland. 

• 6/ Fernando Г B.M., Outline's of Constitutional Law (Manila, P.C.F. Publications, 

1949), P. 76. 

j / The text of the old constitution has been used as the text of the new 
Constitution was not available to the Special Rapporteur. 
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"Section I of article III of the Constitutionprovides that no person 
shall ... be denied equal protection of the law. 

"The guarantee of equal protection requires that all persons shall be 
treated alil̂ e, under lil̂ e circumstances and conditions, both in the privileges 
conferredand the stabilities imposed. It prohibits undue favour or special 
privilege for any person or class or hostile discrimination against any 
party. 

"The right to equal protection, lil̂ e the right to due process, is a 
restraint on the three departments of the national government as well as on 
subordinate instrumentalities or subdivisions thereof. It is a pledge for 
protection under equal laws. It is more than a mere abstract rights it is 
a command which-the State must respect and the benefit of which every person 
may demand. It applies to all persons within the territorial jurisdiction 
without regard to differences of race and includes aliens ..." 

19. According to a sources 8̂ / 

"Certain safeguards have been included in the Constitution to ensure 
fairness in criminal proceedings. There are provisions designed to ensure 
an independent judiciary, such as security of tenure of judges and fixed 
compensation. The Const!tutionalso provides that access to courts shall 
notbe denied to any personby reason of poverty." 

20. The Government of Finland states: 

"According to the Constitution, all Finnish citizens shallbe equal 
before the lawand all humanrights and fundamental freedoms enumerated by 
the Constitution, ... shallbe guaranteed to all without any discrimination. 
Theee-principles are implementedby other legislation". 

21. On the right to equal treatment before the tribunals and all other organs 
administering justices article 1^ of the Constitutionprovides that: "a Finnish 
citizen shallbe triedbynooth^r court than thatwhichhas jurisdictionover 
himbylaw^. 

22. The information available on^ri IDaĥ a does not contains any references at all 
to the indigenouspopulations of the country, and, according toawriter: 

^The administration of justice is based on the applicationof legalrules, 
codified and customary, which have evolvedfrom theRoman-^utchlaw, the 
English common law, and the three distinct customary codes observed, 
respectively, by the Sinhalese of the interior, the Tamils, and the^uslims ... 
In the Central, NorthCentral, uva, and Sabaragamuwaprovinces of the interior 
highlands, the traditional ̂ andyan customary laws, nowpartly codified, are 
applied to the Sinhalese in respect to inheritance, matrimony, and donations. 
In the Jaffna district of the north, Thesavalamai, a customary code originating 
in southern India, is enforced among the Tamil inhabitants inrespect to 
persons andproperty. The Muslims are govemedby their ownpersonal and 
religious laws." 

S^ ConferenceRoom Paper No. 51^ concerning the Philippines, prepared in 
connectionwith the Special Study of RacialDiscrimination in the Political. 
Economic. Social andCultural Spheres, paras. S-9. 
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23- The Constitution provides for the use of Singhalese and Tamil languages in the 
courts, in accordance with a number of circumstances warranting the choice of 
either language with interpretation or translation into the other of these languages 
(Section 11, several paragraphs). Section 11 further provides s 

' "(4) Every party, applicant, judge, juryman or member of a tribunal not 
conversant with the language used in a court, tribunal or other institution 
referred to in subsection (l) or subsection (2) of this section, shall have 
the right to interpretation, and to translation into S inhala or Tamil, provided 
by the State to enable him to understand and participate in the proceedings 
before the court, tribunal or other institution referred to in subsection (l) 
or subsection (2) of this section. 

"Such person shall also have the right to obtain, in Sinhala or Tamil, 
any such part of the record as he may be entitled to obtain according to law." 

24. The information concerning some countries (Australia, Costa Rica, New Zealand, 
Paraguay and the United States of America) contains some indications of the 
de facto situation in this regard. 

25. The Government of Hew Zealand has stated that: 

"Bo distinction is made in New Zealand law between citizens of different 
races in relation to treatment before tribunals and other organs administering 
justice. 

"There has recently however been a good deal of public discussion in 
TTew Zealand relating.to the proportion of Maori persons appearing in court 
without being represented by counsel ,.."«' %/ 

26. The Citiaans' Association for Racial Equality states that the rights 
concerning equality in the administration, of justices 

"are observed though there is soma evidence to the effect that the judicial 
system, based as it is exclusively on British precedents and practices, does 
not result in Maoris getting equal treatment". 10/ 

2?. According to information concerning Costa Rica and Paraguay, indigenous people 
face certain problems which are "not confined to any particular region. In both 
cases the problems arise because some indigenous groups or persons fail to satisfy 
certain requirements. In Costa Rica the problem is one of identification, which 
can fairly easily be dealt with, but in Paraguay the situation is much more serious 
since more fundamental recuirements are involved. 

jg/ Por a fuller text of this statement, see para. 216 below. 

10/ Information furnished orally during the Special Rapport e-ur'a visit to 
New Zealand and later confirmed in writing, in July 1973-
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^8. The Government of Costa Rica states, with regard to the right to equality of 
treatmentbefore the tribunals and all other organs administering justice, that: 

"Inaccordance with the Political Constitution, ail citizens are equal 
before the law in Costa Rica. 

"In the courts of lawan Indian who possesses an identity card has no 
problems, but in ̂ practice most of our indigenous people are not in possession 
of identity cards and are at a disadvantage when claiming their rights andmay 
be unable to do so. This is aggravatedby their use of the vernacular and 
inability inmany cases to understand the official language. Efforts are 
being made to see that all Indians obtain identity cards". 

29. In I979 the Government added: 

"linguistic and cultural difficulties have to some extent made it 
difficult for^indigenous people^to leam of the services providedby State 
andprivate agencies or to rna^e use of them. 

"Inan.attempt to deal with thisproblem, CGNAI is trying^topr^vide 
these services to Indians directly or indirectly through traditional 
organisations, using interpreters, especially in critical cases". 

30. ^itb regard to the operation of the provisions relating to equality before 
the lawand equal access to the tribunals and to the administration ofBjustice in 
Paraguay, the AntiDslavery Society reports: 

"Unless theyhave full citizenship (which is the case only for aminority 
among them), indigenouspeople cannotbring charges, pleader testify in ^ 
court. This hinders the punishment of crimes against indigenous people. It 
has beenmentioned that no such crime has ever beenpunished in Paraguay.^ 

"Inl^73, the legal adviser of ̂ arand^ brought charges against persons 
who committed crimes (suchas murder) against Indians. One murder case was . 
ta^enasanexample andwidely publicized. These charges have not yet led 
toa trial.^ 

"In 1^7^ invitedby the ̂ arand^ project, the^irector of the Indigenous 
Affairsl^epartment and thePresident of the Asociación Indigenista made 
speeches innonDindigenous villages around the indigenous settlement of 
^alve Sanga, warning the non^indigenous inhabitants not to steal anymore 
cattle from the Indians. The cattle already stolen until then were not 
however restored." 

31. The information relating to Australia contains some indications concerning the 
State of ^ueenslandand the specialprovisions applyingin that State to Aborigines 
andTorres strait Islanders which are at variance with the law and the practice in 
other parts of the country. 

32. The AustralianGovemment has stated that: 

"Aboriginals are Australian citizens by virtue of the Nationality and 
Citizenship Act, andaré entitled to equality Boefore the law, and to en^oy 
the same fundamental freedoms as other citizens. 
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"All Australians are considered equal before the law.^ An Act to 
implement the International Covenant onCivil and Poli ticalRightshas 
specifically included aprovision guaranteeingentitlement to the eq̂ ual 
protection of the law. 

"The provisions of theRacial^Oiscrimination Act also see^ to guarantee 
equality before the law ... Special measures in relation to Aboriginals and 
Islanders in Queensland included in the Aboriginal andTorres Strait Islanders 
(^eensland discriminatory laws) Bill introduced inl^74 are designed to 
ensure equality before the law to these people." 

33. It has beenreported, however, that Profe^sorNettheim of the University of 
New Sonth^ales stated in connection with the law applying to Aboriginals and 
Torres Strait Islanders in Queensland: 

^^^hen the Aboriginal comes before the court it is^the same police 
officerwhc, as district officer, can examine and cross-examine witnesses 
and even address the court. 

"^Th^^co^pted standards of justice arenbt, it would seem, applicable 
to the Aboriginal . 1 ^ 

^^he authoritarian nature of the Act is compoundedby the fact that many 
people under it canneither read nor write. They have, he says, ^therefore ̂  
no hope of interpretingit to their ownadvantage^. 

^furthermore, thirdparties (e.g. concerned citizens) are unable to meet 
with themand^tate department officers if there is any^questionof 
procedures^. 

34^ TheBGovemment of̂  the United States of America states that "Indigenous 
individuals have the same security of personas any other citizens" 11B 

3^. Also^re^pecting the rights here discnssed^ ithas beenwritten^^ 

"eachState constitution inclndes abill of rights, on the basis of̂  which 
minorities canusual^y claim protection. Theprocedure is to file suit in 
^óurt against persons who violate civil rights^ 

^ w o things help̂  minorities to attainequal justice: the first is that 
thebasic law of the land, the Constitution, is writtenand is explicit. The 
second is that decisions of the Supreme Court are accepted as binding. This 
ha^ enabledninorities, through their defense organizations, tofight up to 
tné Supreme Court and so control the discrimination in, and violation of, 
thé law. 

11^ 5ee also the reference, in the information from theGovernment, to 
justices in tribal courts, inpara. 3S, below^ 
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"One ma^or problem the United States has not overcome is the average 
citizens disrespect for law and his propensity to ta^e the law into his own 
handsD This has especially harmful effects onminorities, since they are the 
groups that benefit most from vigorous and equitable application of the 
laws."12^ 

3^. The sa^e source contains information to the effects 

"that. theory to the contrary, the law is not administered equally throughout 
the United States^ Poor people in general have difficulty obtaining equal 
justice. The police are more lively to arrest them. They frequently cannot 
afford to hire lawyers or raise bail. They must ̂ ore often serve ^ail 
sentenced because they cannot pay the alternative fine. In so far as 
mino^i^ies belong to the poorer groups, they suffer these inequalities. 

"another differential in the administration of justice is geographical. 
In general the Northhas better law enforcement, better prisons and ^ails, 
and betterD^rained policemen than the South. The^e are also differences 
among ci^ies^ some of which are well administered, others are corrupt and 
graftD^idden. minorities may suffer along with others if they are 
concentrated in the South or in corrupt urban areas. 

"The most immediate contact minority group members have with the law is 
th^ police^n. Inmany cases this has not been ahappy one. 

" ^ the theory of American law is one thing, the practice another ... 

"The lower courts, too, frequently fail to give equal justice to 
minority group members. lowerDcourt judges and justices of the peace are 
frequently not men^of high legal standing. The dockets are crowded, poor 
people have no lawyers, cases are run through quickly, and often the 
prejudice or ignorance of the judge operates against the minority group 
members Rarely is there protest or appeal. There is neither time, money, 
nor knowledge of how to go about appeal on the part of the victim. 

"... The whole atmosphere of the courts is undignified and informal 
comparedwith our usual picture of the gravity and dignity of law courts.^ 13^ 

37^ Purther, ithas beenwritten that the government law enforcement agencies 
have remained inactive in the face of serious events: 

"In the two years since^ounded^nee, ^almost two dozens Indians have 
becn^illed on the PineRidge Reservation in South ̂ Oa^ota. ^et the Government 
has almost uniformly refused to investigate these killings or other charges ^f 
brutality."!^ 

l^B Arnold andCaroline Rose, America divided. New^or^, 194S, pp. 118 and 13G. 

13^ Ibid., pp. 1CS, 1^3 and 136. 

14B ^ine^eloria, Jr., "^ho ̂ nows what violence we can e^pect^", 
A^wess^sneNotesD vol. 7, No. 4^ 1^73^ p. 19^ See chapter^III, para. 21^ 
fora fuller quotation. 
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3^. Referringto tribal court justice, the Government states: 

"The rights of the individual Indianas viewed from thenon^Indian 
community are not adequately protected in many Indian court processes on 
reservations where the judicial system is^a tribal one. Both American Indian 
leadership and the Bureau of Indian Affairs are ma^ingefforts to improve this 
situations" 

39D It has been observed, however, that: 

^TheUnited States, in its zeal to discredit tribal government, contrasts 
the ideal in the United States withanallegationof actualpractice under the 
tribal jurisdiction, ^o Indian defies that tribal justice neede improvement. 
But Indians are 23 times more lively to be arrested than the average citizen 
in the UnitedStates yet all authorities^agree that there is, if anything, 
less nonDalooholDrelated criminality among ̂ ^ ^ D ^ than ̂ A^g the general 
population."!^ 

40. Regardinglaw enforcement on^Indian reservations an official report contains 
the following: 

"Pour law enforcement^agencies have jurisdiction^on Ind^n reservations: 
thePBI investigates, and the United States Attorney prosecutes violations of 
federal law that are designated to be ma^or crimes (murder, kidnapping, rape 
and 11 other serious crimes)^ BIApolice and tribal police are responsible 
for policing, investigating minor crimes, andmaintaininglawand order ona 
day^to^daybasis: and, Statepolicehav^ authority in situations whenboth 
the offender and the victimare nonDIndians. 

"The^ degree of confidencé^Ind^nshavê in th^ criminal justice system 
varies from reservation to reservation andfromState to State. Indians 
complain thât̂  some United S^batesÀ^ôrneys have not established effective 
prose^torial guidelines for major crimes offences, causing delays in 
processingcases. BIApolice, tribaipolice and federal investigators often 
duplicate^investigative wor^. Gnsome reservations, law enforcement and 
court^facilities.are inadequate and tribaipolice and tribal judges are 
insufficiently trained. 5ome of the non^Indianlaw enforcement ^^d 
proseoutorialpersonñel that operate onreservations are not sensitive to 
Indian customs^andneeds. 

^^heUnitedStates Government is aware that these factors tend to sha^e 
Indian confidence in the criminal justice system, and is wording to increase 
the effectiveness of police andpros^cutors in ̂ ^ ^ country^. ̂ uch wor^ 
remains to be done, however." I6B 

Í3B American Indian law Newsletter.^vol.^. No. 11, Special Issue containing 
"the Americanlndian response to the response of the United States of America", 
PD23. 

l^B Report prenaredby the United States Commission oh the Conference on 
Security and Co-operation in Europe for theEuropéan Review Conference in 
Madrid (November l^SO), pp. 132^133^ 
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41. It has been stated in the same official report that: 

"Over the years, mutual resentments have built up between Indians and 
various governmental authorities. As Indian people have become more assertive, 
and sometimes militant, in demanding their rights, these resentments have 
increased. Racist statements and actions of some authorities have caused 
many Indianpeople to allege tha^ they cannot ̂ ecei^e fair trials and that 
certain Indian activists are now in prison not because of the crimes they 
have committed but because of their political actinism. 

"domestic gr^p^hav^ charged th^t law enforcement ofiicials have engaged 
in systematic hara^sme^ s ^ r ^ I ^ ^ e on^ ̂ th^ ^traDlogal activity against 
Indianactivists. These critics further assert that leaders of the 
American Indian^ovement ( A ^ ) , such as Russeil^ans, tennis Ban^s and 
leonard Peltier, are examples of activists who have ended up as political 
prisoners, (further information cn^eans and certain other activists is 
contained in^the section on Alleged Political Prisoners). Critics charge 
that police^and prosecutors increased their alleged harassment of AI^ leaders 
and other activist Indians following th^wideiyDpublioized 1973 armed 
takeover of bounded ̂ nee^ South Balota,^by Indianmilitants. The occupation 
of ̂ ounded^nee produced a complicated situation involving several law 
enforcement agencies^ including tribal Bpolice from Pine Ridge Reservation. 
^hen such controversial confrontations occur, the potential for conflict and 
misunderstanding is considerably heigntened." 1 ^ 

42^ An official report contains the following information regarding four Indian 
leaders: 

^ "^Russell^eans. NationalBirector of the American Indian movement, 
was paroled on 27 July 1979^ Re beganservingafourDyear sentence in 
November of 1977 î or ^rioting to obstruct justices. The statuteunder which 
he was convicted was repealed oneyear later but was not effective 
retroactively. 

"Amnesty International didnot give the Commission their specific 
reasons for considering this case, îean̂  has gainednationaland 
international attentionbecause of his leadership in the Americanlndian 
movement (AI^) and thel^^seige of bounded ̂ nee, South Balota. The charged 
against^him for hisparticipation in the seige were dismissed on 
16 September^l97^ inlarge partbecause of inadequate handlingof the case 
by theprosecution. UnitedStates v. ̂ eans. 3S3PDSupp. 3S9 (̂ .B. 
So.Ba^. 197^)^ Bis recent conviction stemmed from a riot which occurred 
during the^ounded^hee trials. 

"^hen queried about possible civil rights violations in this case, 
including allegations that^eans was threatenedby guards while inprison, 
the Justice Bepar^ment informed the Commission: T̂he latest incident was an̂  
assault on^eans by another inmate, which we have no authority to prosecute.D 
No evidenciabas beenbrought to our attentionindicatinginactionby^local 
authorities ... . Russell ̂ eans was imprisoned in July of 1978 after^havings 
exhausted all legal remedies^. B̂e served one year of his four year term and 
was involved in a wor^release programme fro^November of 197S until his 
release. — D 

17^ Ibid. 
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"DRichard^ohaw^ andPaul Ŝ yhorse were acquitted of murder charges by a 
California court on 2 3 ^ ^ I97S. Amnesty was involved in this cáseas a 
result of claims that these men were prosecuted because of their membership 
in the American Indian movement ̂ (AÎ ) andweremistreated and denied adequate 
medical assistance by Centura County officials while awaiting trial. Amnesty 
dropped the case as soon as Ŝ yhor̂ e and ̂ ohaw^were acquitted, but ethers 
continued to point out the fact that the defendants spent more time in preD 
trial detention than any accused in California^ history. The Civil Rights 
Bivision of the Justice Bepartment informed the Commission that no complaints 
were ever brought to its attentionby the defendants or their attorneyŝ  
Row^ver, the Indian Rights Section of thisBivision didrespond to letters 
frompersons and organisations supporting the defendantŝ  cause. 

"^he Commission learned that during the time Ŝ yhorse andmohaw^were 
incarcerated, th^Constitutional Rights Section of the Bos Angeles Office of 
the State Attorney General was conductingan independent investigation of 
general abuses in^th^ administration of justice in^enturaCounty. The 
defendants were transferred to Bos^Angeles County ̂ ail whena change of 
venue motionwas grantedby the court, ^henas^ed about the leng^hof time 
S^yhorse andmohaw^spent inpre^trial detention, aventura CountyAssistant 
Attorney General explained that the defendants had caused the delay: În 
California, defendants^have an absolute right tobe tried within 60 days or 
have the charges against themdismissed. The trial date was postponed 
approximately five times and on each occasion the defendants had as^edfor 
a continuance, and on each occasion the prosecution opposed the continuance.^14^ 

"DBeonard Peltier, amember of the American Indian movement, was 
serving two consecutive life sentences for themurder of twoPB^I agents at 
Pine Rid^IndianReservat^onin South Ba^otaprior to hi^ escape fro^ 
federalprisonon 21 July 1979. Peltier hasbeenlistedbyAmnésty^s 
Ne^^or^Gff^e as ap^sible prisoner of conscience. 

^Th^ only allegation of miscarriage of justice brought to the Commissions 
attentioninvolves i^ePBI^s^isuse of affidavits in securing Peltiers 
extradition fromCanada^ TheEighthCircuitCourt of Appealsaddressed this 
is^us and concluded: P̂eltier does not claim thathe was extraditedsolely 
on^theba^is of ̂ rtlePoorBear^s affidavits or that the other evidence 
pr^ent^d to the Canadian tribunalwas insufficient to warrant extradition. 
It is clear fromareview of the trial transcripta that other substantial 
evidence of Peltiér^s involvement in the murders was presented in the 
extradition hearings ...^. UnitedStates v.Peltier^ 3S3P.2d314 
(SthCir.l97S). 

"Peltier was convictedby a jury intheUnitedStatesBistrict Court of 
South Ba^otaon 23 June 1973, ̂ ^ themurdersandinl97S appealed this 
conviction to theEighthCircuit Court of Appeals. As indicatedabove, the 
court affirmed his convictiononl4 September 197S, and deniedamotionf^r 
rehearingon 27 October ̂197̂ . The UnitedStates Supreme Court denied 
Peltier^spetitionfor reviewof his case on 3marchl979. 

"14^ Correspondence dated 13 September 1977, between Congressman 
Robert Bagomarsino (R.^Calif.) andAssistant Attorney General Michael Bradbury. 
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"^Bennis Ban^s. also a leader in the A^ericanlndian movement, is free in 
California today. Amnesty dropped investigation of the case in 197^ when Bah^s 
fled to California while released onbail. The Supreme Court of California 
held in^arch of 197S that GovemorEdmundG. Brown^s refusal to extradite 
Ban^s to South Balota was constitutional. South Balota v. Brown. 20 Cal 3d 7^3, 
^7^P.^d 473 (197S). Ban^s was convicted inSouthBa^ota courts in!973 on 
arson, riot and assault charges stemmingfroma 1973 incident inCuster, 
SouthBa^ota. 

finite International Report: 1973^197^, Amnesty suggested thatBan^s 
hadbeenprosecuted because of his involvement in AI^. Charges against Ban^s 
broughtby the State of Oregonwere dismissedbefore trial by the federal 
judge hearing the case. The only other prosecution of which the Commission 
is aware resulted fromBan^s^ participation in the seige of bounded ̂ hee, 
South Balota. The federal district judge hearing the case against Ban^s and 
Russellmeans dismissed the charges because of mishandling of the prosecution 
by the government attorneys. United States v̂  ̂ eans. 3^3^DSupp. 3^9 
(^.B.So.Ba^.I974)DlSB 

43. In this connection, however, a source contains the following information: 

"... ̂ Irregularities 19B^ a^e common elements of United States 
government criminal trials involvinglndianpeople. The records of the trial 
of Indian leaders Russell means, Bennis Ban^s, and many others, document this 
sordid story. 

"The United States Government and localgovemments continue to arrest 
andharass Indian people exercising treaty rights such as the right to hunt 
and fish. 

^TheUnited ̂ States Govemmenthas filled its jails with Indianpeople. 
Ithas reserved for special treatment Indian warriors who struggle for the 
sovereignty of Indian nations. Thelist of victims is long." 20^ 

44^ It seems that in the latter months of 19S3 ̂  manyas 3G members of Congress 
have become convinced that irregularities indeed intervened in the Beonard Peltier 
trial for 1973 events and that they are serious enough to warrant anew trial. In 
arecent report, the following is stated in this regard: 

1S^ Ibid., pp. ó^7D 

19B The actual words used in the textare: "trickery, dishonesty, perjury 
and deceit". 

20B International IndianTreaty Council, The Second International Indian 
Treaty Conference, ̂ an^ton. Balota (Sioux) Country, South Balota, 13^20 June 197^^ 
PD3D 
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"Pifty^Congressmenhave as^ed that BeonardPeltier, a leader of the 
American Indian movement (Alm^ be retried in a United States court on the 
charge of murdering twoPBIagents at Pine Ridge, South Balota, in 1973. 

"Acting.as friends of the court, the Congressmen cited néw^evidence, 
discovered as a result of the Preedomof Information Act, which reveals more 
irregularities on the part of the PBI than were ^nown to the Court during the 
trial. 

"The applicationby the 30 Congressmen ̂ tates^that the government 
deliberately misled the Court and the ^ury by presenting evidence which 
it^new to be false. 

"The lawyers acting for Peltier, at present serving two consecutive life 
sentences in a federal prison, assert that the ballistic evidence produced in 
Court was entirely circumstantial. They believe the prosecutors suppressed a 
ballistic test of the gunhammer,.which shows that the gun claimed^to be 
Peltiers couldnothave fired thebullet found near the body of th^PBI agent. 

"^he original trial raises serious problems of Government policŷ , ^ 
according to Bon Edwards (B^CA), a member of Congress andChairmanof the 
Congressional Subcommittee on̂  Constitutional andCivil Rights^ ̂  
it in the interest of all Americans that the case shouldbe rei^iedi. 

"Oral subissions were heard by the Eighth Circuit Court of Appeals^at 
St. Bonis on!3 September 19S3. The lawfirmofAsbilland Jenkins of 
St. Bonis, submittedamotiononbehalf of the Congressmen. 

"RenryAsbill, amember^of the firm, said that ths group of Congressmen 
considered that the case was sufficiently important to ma^e ̂ nown their 
opinion that the judicial process in the Peltier case had resulted in 
findings contrary to the intentions of Congress and to the public interest. 

"many of the Congressmenwho signed the motionare members of committees 
or subcommittees on judicialaffairs, criminal ̂ aw, ahuman rights and 
freedoms andlndian affairs.^ As firmbelievers in justice, they call fora 
just ̂ ^ equitable settlement of the case and as^ that the matter be sent 
bac^to a federalcourt for anewhearing. 

"Prom his cellinafederal prison at Marion, Illinois, Peltier stated^ 
that in the seven years since he was gaoled, everythinghe had leamt about 
thePBI and those who administer the judicial system in the UnitedStates le^ 
him to the conclusion that their main concern duringhis trial hadbeenpublic 
relations D to^eep the image of thePBI clean, tc^eep the image of the legal 
system cleanand to^eep the image of the United States cleans toavoid^ 
trouble at any price, ho matter what the cost to individuals. The only 
thing which seemed important to those guilty of that conspiracy^was to hide 
the fact that he.was apolitical prisoner Band aprisoner of war: they could not 
andwouldnot admit that truth. 

B ^ ^ ^ w o u l d ^ ^ t ^ d m ^ suchs^ situations the 
political oppression of the Indiañ^^peop^ ̂ really existed in theU^ted 5t^Btes. 
In order to hide that truth the РВ1 was playing the same part as thepolice of 
some dictatorships. They were becoming extremists and terrorists themselves, 
plotting, committing perjury by using durese andphysical violence against 
prisoners to force them to testify, threatening and even committing murder. 
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"They violated the rights of men and the aitizen on the pretext of securing 
respect for the United States Constitution. And yet the government prosecuting 
team had accused him and his defence attorney of being 'frivolous' (one of their 
favourite words), of sticking blindly to a predetermined point of view in the 
face of all the evidence. The Government's accusation against him was itself 
a fanciful interpretation of invented testimonies which had been sold to the 
jury at Fargo, North Bakota". 2l/ 

43- According to another source: 

"In Maie h 1975? more th-n 20 American Indian Movement supporters were ... 
arrested, many Indian people were beaten and'harassed and several were killed 
in a United States Government attempt to discredit AIM. 

"In protest and desperation a group of Sioux women, many of them mothers 
of small children,

1
 occupied a. fiooSis of the United States Federal Building in 

Rapid СЛЬуэ South Bakota. • 

"The following is the statement they made while inside the building: 

-, , ... • 

"We the Indian women and' proud members of the American Indian Movement-
demand an end to the discriminatory practices of the judicial system - federal, 
.State and local - against traditional Indian people and the American Indian 
Movement. 

"We make the following demands: 

"1. An immediate meeting with Trimbach and the FBI, one with Trimble and 
the BIA and one with Eastman and the BIA police. 

"2. A complete and •impartial investigation of all cases previously filed • 
with the FBI, and immediate prosecutions following the investigations. 

"Wo shall remain here until these demands are met. We stand on our- treaty 
rights." 22/ 

46. It has been written jin another publication: 

"Our police cannot arrest a white man for killing an Indian and put him 
in our jail and .try him by our tribal juries - but whites can arrest and judge • 
our people. Our police can enforce only white laws. 

"There is no justice in.the AmericanGovemment, because there is no. 
lawalthough there is orderB Baw in the pure sense recognizes equality at^ 
all levels, and that do^s not apply to the American State. Rules, however, 

21/ "Etats-Unis: -La .défense de Leonard Peltier se consolide", " ' 
Amérique Indienne (Paris); Bulletin No. 36, February 1984, Р- 12. 

22/ Native American Women, published by The American Indian Treaty Council 
Information Centre as a special project in connection with the World Conference 
of the International Women's Year. New York 1975» P« 46. 
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only have to be obeyedby those without the power to enforce them. The rules 
do not respond to justice. Power does not recognize rules. The order that 
exists is î . the legislative and judicialbranohes of the American State ^ they 
maintain order with the.law. Bookat the racism that exists in the rules of 
this government: the.rules of this State were founded on the inclusion of 
whites only, permitting-race slavery and genocide against Indians." 23B 

47. As regards law and legislation on reservations, it has been written: 

"On reservations where State laws apply, police activities are administered 
by the State in the same manner as elsewhere. Onreservations where State laws 
do not apply, tribal laws ̂ rBepartment of the Interior regulations are 
administered by personnel employed by the Bureau of Indian Affairs, or by 
personnel employedby the tribe, or by a combination of both. 

"Today, for those areas of Indian country not under State jurisdiction, 
nearly 9G0 people, mostly Indians, are engaged inlaw enforcement activities. 
More than half are employed and paidby tribes. 

"Indian offenders against State orFederallaws are tried instate or 
Federal courts. Indian offenders against tribal laws crBepartment of the 

. Interior law and order regulations are tried in Indian courts. Generally 
speaking, these 1 ^ ^ ^ courts have many of the aspects of lower State courts. 

"Although the judges of the Indiancourts maybeBureau of Indian Affairs 
employees, they function independently of Bureau control andarenot subject 
to Bureau supervision in their administration of justice under either tribal 
laws crBepartmental regulations^" 24^ 

4S^ According to apublication, the judicial powers of the IndianGovemment 
include the power to: "(l) Punish its^members for offences against each other and 
foreigners^ (2)Punishitsmemb^r^^for.public offences against thepeace and 
dignity of the governments (̂3) Punishforeigners within its territory who violate 
its laws and customs." Unless the United States Congresshas passedan act which 
restricts a tribe^s judicial powers, an Indiangovernmentmay exercise complete 
authority over all criminal and civil matters occurring within its jurisdiction. 
"The judicial decisions of Indian governments withfunctioningcourt systems have 
the same dignity andlegal force as decisions of federaland State courts." 23B 

49D On the questionof the judicial authority of Indiangovemments see also what 
has been said above inparagraph 40. 

23^ "The effects of colonialism onlndianlife". Akwesasne Nótese vol. 6, 
No.4^ 1974,PPD41D42. 

24B The American Indians. Answers to 101 questions (Washington, B.C. 
United States Bepartment of the Interior, Bureau of Indian Affairs, 1974)^ 
p. 27. 

23B Curtis Berkey. IndianSoverei^nty. (Washington, B.C., Institute for the 
Bevelopment of Indian Law, Inc. 197o),pp.43D^ 
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30. It has been observed: 

"When w^ turn to civil law, we find similar iniquities ^between. rich a^d 
poor^ at work. Consider the man who is injured in an automobile accident and 
enters a t^rt claim. Воскеts are often congos^ed and litigation t̂ .k̂ s time. 
Meanwhile the plaintiff may be unable to work and ^am his salary, and maybe 
saddled withheavy medical expenses in addition. If he is poor he maybe unable 
to hold out financially through prolonged litigation ^ and thus he is under . 
pressure to settle his claim promptly whether or not th^ ^erms of settlement 
are just." 2 ^ 

31. According to a source: 

".DD Th^ administration of justice, particularly in border towns 
surrounding ^he reservations, is of very poor quality ^nd often enforced 
discriminatcrily with respect to Indians, ^h^ FedoralBureau of Investigation 
has a very bad reputation in investigating crim^ committed against ludians 
on the reservation as ̂ ell as ci^il rights violations against Indians off 
the reservation. This agency has historically had a bad reputationwith 
respect to the protection and the hiring of minorities, and in the case of 
Indians particularly this reputation is well deserved. 

"... The lawyers, while well-meaning, h a ^ little understandingof the 
values that are important to the ludian. This is especially true when the 
issue is individual rights versus tribal rights. The natural inclination of 
the lawyer is to side immediately with the individual since the lawyer has 

^little appreciationorknowledge of-tribalrights." 27^ 

(iii) Some observations in this regard 

32. In this connection, it shouldbe noted that, although the doors of the courts 
are not physically closed to indigenous people inany country, there are everywhere 
circumstances which make the right of access to the courts, formally recognized in 
the constitutions and laws inoperative. Among these circumstances, are: 
(a) geographical distributions (b) problems arisingfromlackof knowledge of the 
language spokenin the courts, which is not the language of the indigenous 
populations andwhich they have not beenproperly taught^ (c) problems of 
differences in culture, socioDcultural organizational legal system, those 
prevailingin the courts and appliedby thembeing foreign to the indigenous 
populations^ (d) problems withpolice officers and officials administering the law^ 
and (e) difficulty of communicating with lawyers in preparmgand presontingcases. 

33D The subsequent paragraphs of this sectiondeal with these matters in the light 
of the available information, wbich is far from being complete or sufficient to 
permit a comparative analysis. 

- 2^B ConferenceRccmPaner No. ̂ 4 concernirá the United States of America. 
prepared in connectionwith Bnited Nations Study of Equality in the Administration 
of Justice.p. 33^ 

27B American Indian BawNewsletter. vol. 7, No. 11, pp. 21 and 37. 
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(b) Linguistic difficulties 

(i) Introductory/- remarks 

34. The constitutions end laws of many countries make no specific reference to the 
language problems that some persons encounter when appearing in court or to 
provisions for overcoming such difficulties through access to the courts. 

55• Persons who do not have sufficient knowledge of the language or languages of the 
court, however, do suffer difficulties in judicial proceedings unless proper 
provisions are made on their behalf. This problem is particularly scute, therefore, 
in countries where numerous local languages and/or dialects exist. 

5'5. Probloms of language in court may affect not only accused persons or other 

parties to judicial proceedings, but also witnesses and experts. 

57. The right of everyone, in the determination of any criminal charges against him, 
"to be informed ... in a language which he understands of the nature and cense of the 
charge against him" is laid down in article 14, paragraph 3 (a), of the International 
Covenant on Civil and Political Rights. 

58. The right "to have the fres assistance of an interpreter if he cannot understand 
or speak the language used in court" is added in paragraph 3 (f ) of that rrticle. 

(ii) Presentation of the- information available 

59. All legal systems attempt to provide- for interpretation, free or otherwise, for 
persons without a sufficient knowledge of the language of the court. However, that 
is not an invariable rule outside criminal proceedings. In several countries 28/ г 
litigant in non-crining.l proceedings must make his own arrangements for interpretation, 
although the cost in some instances may be covered by legal aid or paid by the 
defeated porty. 

60. Linguistic problems arise not only in the court room in connection with oral 
interpretation but also out of court where, for instance, the translation of relevant 
documents is required. Furthermore, a person who is preparing to go to court may need 
to address his counsel through en interpreter while preparing his esse. 

61. If a lawyer requires the services of an interpreter to communicate with his 
client, in prison or elsewhere, he must engage о private accredited interpretar, at 
his own expanse. The lawyer mey also need translations of all the relevant documents 
in the police or court records which are written in a language he docs not command. 
Such translations must be done by a translator of his own choice at his own expense. 

62. In criminal proceedings, free interpretation for"accused persons without 
sufficient knowladgo of the language of the court is provided in the great majority 
of countries. 

63. In numerous countries free interpretation is guaranteed to accused, persons either 
by the Constitution or by statute. Interpreters are appointed by the court and the 

Including Australia, Canada, Benmark, India end Pakistan. 
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costs are borne by the State, whether or not this is a constitutional requirement. 29/ 
Even if no legal requirement exists, the courts nearly always make ad hoc arrangements 
m criminal proceedings. 3̂ G/ 

ó ^ In some countries, however, if the defendant is convicted he may be charged the 
costs incurred. 3IB In certain countries the accused never bears the cost of 
interpretation when he is entitled to free legal aid. 32B 

63. Official provision of interpretation in r e t u m f o r payment by the person oided 
also exists and, although not ideal, it goes some way towards reducing discrimination 
onlinguistio grounds in judicial proceedings. Some of the relevant provisions 
require persons officially aided by interpretation to pay for it under certain 
circumstances. Some constitutions and many laws or rules of court 33B provide for or 
lay down the right to the official provision of interpretation in various types of 
proceedings but do not specifically state that these arrangements ore to be provided 
free. 

ó ^ Some of the provisions just mentioned apply to criminal proceedings. Thus, in 
several countries, the judges rules, ^/which govern the admissibility as evidence 
in criminal proceedings of statements made during police interrogations, provide that, 
if a foreigner ma^es a statement inhis native language, the interpreter should take 
down the statement in the language in which it is made and give it to the person 
making the statement to approve and sign, and that ^n official translation into the 
court language should be made in due course, and be provided as an exhibit with the 
original statement. 

07^ Fow statutory provisions dealing with these questions were available infull. 
Two ouch provi^ion^ are cited in the ne^t paragraphs ^s samples ^f the type of 
stipulations made in thi^ regard. 

^8. The Criminal Code of Argentina provides: 

"Art^ 232. If the personbeing interrogated does not understand the 
national language, he shall be examined through an interpreter, who shall take 
an oath to conduct himself properly and honestly in the performance of his 
duties. 

"The interpreter shall be appointed from among tho^qualifiod interpreters 
at the place where the statement is being taken. If there are none, an expert 
in the language concerned shall be appointed." 35/ 

29^/ Including Australia (most states), Chile, Lenmark, Ecuador, Finland, 
Guatemala, India, New Zealand, Philippines, Sri Lanka and Sweden. 

30B Generally through a power granted by statute or by using their discretionary 
powers. 

^ l / As in Benmark and France. 

32/ As in Venezuela. 

33̂ B As in Brazil, Canada, Japan and Malaysia. 

3 ^ Countries with common law systems, including New Zealand. 

33B There are similar provisions in Chile, Colombia, Ecuador, El Salvador, 
Mexico, Nicaragua, Paraguay and ^ene^ucla. 
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^9. The Guatemalan Code of Penal Procedure provides: 

"Re^din^ of statement 

"Article 420 D The defendant may read his statement himself, when so 
directed, by the court. 

"If he does not do so, the judge or the investigating official shall do so 
slowly, clearly and distinctly. At the end of the reading, clarifications, 
amplifications ^nd requests m^y be entered. The accused shall sign ê ch of the 
pages of the statement or shall mark them with his finger print. 

"Statement through ^n interpreter 

"Article 421 D If the person questioned does not understand Spanish, he 
shall be examined through an interpreter who shall be appointed, in order, from 
among qualified interpreters, language teachers or professors or any other 
per^onknowing the language. 

"In p^rts of the country where the foregoing is impossible, the accused 
shall be t^kon to the capital or to a place where a person speaking his language 
csnbe found, together with letters rogatory, letters requisitoria! or an 
official communication in which shall be set out the questions to bo answered. 

"Where necessary, the courts may apply to the embassy or consulate 
concerned through the office of the head of the judiciary. In the commission 
the judge commissioned, may be authorized to designate the interpreter. 

"Counsel 

"Article 423 D The accused shall be given information regarding arrangement 
for defence before the completion of the inquiry. 

"Witness without knowledge of Spanish 

"Article ^39 D If the witness is unable to speak or write Spanish, he may, 
in addition to making his statement in the formprescribed in this Code, write 
it in his own language or get his interpreter to do so. The document shall be 
annexed to the file of the proceedings." 

70, In civil cases, in the great majority of countries studied, the authorities 
provide a litigant without knowledge of the language of the court with interpretation. 
The cost is oftenbome, however, either by the assistedpsrty or by the unsuccessful 
party or by the party required by the court to meet the expense. 

71,^ As an example of provisions applying to witnesses in civil proceedings who do not 
command the court language see for instance the following provision taken from the 
Code of Civil and Commercial Procedure which stipulates: 
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"Article I63 D If the witness does not know the Spanish language, ho shall 
make his statement through an interpreter, who shall be nominated by the judge, 
an accredited interpreter being chosen for preference. 

"If the witness so requests, in addition to'his statement being taken down 
in Spanish^ it maybe written in his own language by the witness or by the 
interpreters" 

72. No provision was found to stipulate who, besides the party concerned, would pay 
for the services of the interpreter in the absence of legal assistance provisions 
granting free litigation to the litigant for whom the witness came to court. 

73. Arrangements are also made or may be made free of charge for parties in 
noncriminal proceedings in some countries^ provided certain conditions are 
fulfilled. 

7^. The free provision of interpretation in civil proceedings is, however, less 
frequent than in criminal proceedings. In some countries, the cost of interpretation 
is paid from public funds. 36/ In other countries, the remuneration of interpreters 
called inby the court in civil cases to assist parties who do not command the 
language of the court is paid out of public funds. In certcin cases, such 
remuneration is reimbursed by the losing party except when that party has been 
granted free litigation. 37B 

75. In administrative proceedings, an interpreter, if needed, is furnished free of 
charge. 3̂ 8/ 

76^ In Norway, if the accused does not know Norwegian, the court may (in addition 
to furnishing interpretation), if necessitated by the importance of the case', 
decide that the court record shall be written in the foreign language in question. 

(iii) Some observations in this regard 

77. One of the first linguistic difficultiesfacing indigenous people in matters' 
concerned with th^ administration of justice is the problem of communication between 
indigenous clients and nonDindigenous lawyers, many of whom have no commond of the 
language used by their.clients. In such cases interpreters have to be used. Apsrt 
from the problem of obtaining interpreters, there is, as has beenmentioned, the 
problem of translating any documents that may be needed. These difficulties 
extend to the courts of law and to quasiDjudicial bodies dealing with contentious 
matters since v^ry often judges, examining magistrates and arbitrators D and the 
other parties to arbitration D do not spea^ any of the indigenous languages 
required. 

36/ As in Australia (some states), Finland and Philippines. 

37/ As in Benmark, Norway and Sweden. 

38/ As in Ecuador and the United States. 
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78. Another point is that when indigenous languages have to be interpreted or 
translated, interpreters knowing and working in indigenous languages arc rarely 
considered as important as those working in internationally used languages other 
than the official language, i.e. in languages that are foreign in the country in 
question. People who speak internationally used languages are in a privileged 
position in the courts since they always enjoy the services of capable, qualified 
interpreters and translators^ In the more important towns, foreigners can ma^e ̂ se 
of consular officials or interpreterDtranslators. In many cases the consular 
officials or interpreterDtranslators are either lawyers or have lê a.1 training or 
at least have rudiments of legal knowledge acquired in the course of their training 
as translators. 

79. It should be noted also that interpreters of indigenous l^ngua^o^ no^^lly 
have no professional training in the language. Inmany cases they have only 
practical knowledge of the language and have not been trained as professional 
translators or interpreters. As a general rule, few if any institutes of higher 
education offer courses of study in indigenous languages, and there ore even fewer 
schools for training translators and interpreters in those languages. 

80, On the one hand there is a lack of training in translation and interpretation 
as such andon the other intorpr^terDtranslators of indi-̂ onouo langua.ge^ ̂ re 
less likely than translators of other languages to be lawyers. This leads to 
problems because the people working as interpreters of indigenous languages have 
very little understanding of the legal systems ând'institutiôn^ involve in the 
relationship between counsel and client and between the litigant and the court. 
As ^ result they are unable to provide adequate translations of what is being said 
in the other languages because of the disparities between the legal systems in 
question. This is serious because the interpreter is not dealing with related 
languages or with similar legal systems derived from common sources. A thorough 
understanding of the institutions through the language being used is necessary and 
could only be obtained through solid legal training. 

81, In the case of the court interpreter, this training should at least cover the 
two systems that must be^considered, the system adopted and imposed by the State 
as the national or State system, and the indigenous leg^l system. It should be 
noted at this point that contrary to what appears to be assumedby States inthese 
matters,^the indigenous'languages are neither dead nor primitive. On the contrary, 
they incorporate and express indigenous cultural and legal systems and these 
systems ^re full of life and indsily use ineress, some of them extensive, of the 
territory of the State. They have the close ethico^ohilosophical and cultural 
support of the indigenous people, who regard them as their own legal system in 
accordance with whose rules they live their daily lives. 
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(с) Socio^cultural and juridical difficulties 

(i) Introductory remarhs 

82. Bifferences be^een indigenous and nonDindigenous socio^cultural and 
juridical systems create numerous problems for indigenous persons who become 
involved in the administration of justice, as well as for those responsible for 
administering justice. This is general to many branches of law but is 
particularly serious as regards criminal law and procedure. 

8^. Cultural differences in the concept of crime, guilt and due process of the 
law mean that many indigenous people accused of having committed an'offence are 
sentenced under conditions that differ from those of the nonDindigencus persons 
who share the socio^cultural and juridical criteriabeing applied. 

84. All these circumstanced compounded further by the lac^ of communication 
and mutual respect between the (usually) nonDindigenous police and other law 
enforcement officials and the indigenous populations in almost all countries 
under whose jurisdiction they live, have frequently led to victimization of 
indigenous peoplel 

83. As aresult, in all countries where indigenous populations live today, there. 
are proportionately more indigenous than nonDindigenous people in penal 
institutions, whichha^ begun to wcrry experts and Governments everywhere. 

8^. Finally, indigenous populations also suffer everywhere frommarked ignorance 
of the law being applied to them and scarcity of qualified indigenous lawyers 
and nonDindigenous lawyers with enoughunderstanding of their difficulties, 

87. This situation is worsened by the non-existence, failure to use or'ignorance 
of legal assistance services and is further compounded by the language barriers 
which make it extremely difficult for indigenous people to communicate with the 
lawyer, prosecutor and judge, 

88. Some of the linguistic problems confrontingindigenous people in the 
administration of justice have beendiscussed above. Problems of legal 
assistance andpreparationof indigenous people as lawyers will be discussed below. 
The present section will be devoted to discussing some of themainsocioDcultural 
and juridical problems as they are reflected in the information available in 
these respects. 

(ii) Presentation of the information available 

89. Reference must first be made to the observed fact tha^ inall countries 
where there are indigenous populations the dumber of indigenous people in 
penal establishments is very large. The number of indigenous prisoners is 
disproportionately large and represents ahigher percentage of the total 
indigenous population thandoes the corresponding figure for the nonDindigencus 
population. This is partly the result of discrimination andunequal treatment, 
as wellas of the disparities between the juridical systems concerned, whichwork 
to the disadvantage of the indigenous populations. 
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90. Reference was made to this phenomenon in a background paper prepared 
recently with a very brief account of basic information on Australian Aboriginal 
problems today. Among the fundamental points made in this papers there is one 
listing the negative aspects of ĥe Australian Government's relations wi^h 
Aboriginal people: 

"6. Bisregard for Aboriginal Australians' territorial security and 
right of self-determination are at the root of a wide range of 
contemporary human rights problems, including: 

"(iii) a disproportionate rate of criminal convictions and 
incarcerations ^ in W ^ t e m Australian Aboriginal people are 
twenty times more likely to be imprisoned than whites". ̂ B 

91. Buringhis official visits to countries in connection with the present study, 
the Special Rapporteur was invariably informed that, in their involvement in 
court proceedings of various types^ indigenous groups and persons became the 
victims of a process they did not understand. Indigenous defendants, almost 
invariably withdrew, pleaded guilty, took the consequences stoically ... 
often for something thc^ did not d^ that was not an offence at all, or, at 
least, was not a serious offence. 

92. This accounts for the high incidence of.involvement with the law-enforcement 
services and the high imprisonment ra'̂ es of indigenous populations. Society 
at large has finally begun to take notice of this unfair situation, 

93. According to information furnished by the Government of Canada: 

"In the northern areas and inprairie communities a disproportionate 
number of court appearances involve native people, usually on charges of 
assault, disorderly conduct or prostitution. It is claimed by Indian 
groups that the courts and police officers exercise discrimination in 
law enforcement. 

"The disproportionate number of Indian offenders and the belief on 
the part of Indians that the police and courts wor^ in amaoner prejudicial 
to them, can be alleviated only when social and economic conditions improve 
materially for the native people. It is on this assumption that 
policyDmakers and administrators are proceeding with the implementation 
of expanded economic opportunity and self-government proposals in Canada." 40B 

39/ Background paper, prepared by the Organizationof AboriginalUnity, 
the National Aboriginal Conference, the National Aboriginal and Islander Legal 
Service, the National Aboriginal and IslanderRealthOrganizaticn, theNatio^al^ 
Aboriginal and Islander Childrens Service and the Federationof Land Councils^ 
Undated, mimeographed. A copy was received in^arch 1984D 

40/ See afuller text of the quotation inpara. 229 below. 
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94. The Government also states that: "the court worker program is seen as an 
important means of overcoming these attitudes and of encouraging fair-exercise 
of thelaw."4l/ 

93. As already indicated^ one of the factors contributing to the disproportionate 
number of indigenous people inpenal institutions lies ic the differences in 
culturally based perceptions of guilt, due process, crime and gaol. 

9̂ . The indigenous notion of crime, guilt, and due process differs considerably 
from the meanings assigned to th^se terms by nonDindigenous persons in the 
courts. For example, a characteristic sense of shame leads indigenous persons 
to plead^guilty when accused of a crime even though they are not in fact guilty. 
Systems of justice administered in the relevant countries everywhere are not 
yet sufficiently developed to take account of these subtle differences. 

97D Consequently, a large number of indigenous persons are sentenced to i 
imprisonment, during which they are maltreated by wardens and other inmates and 
have little opportunity, if any at all, to take advantage of any rehabilitation 
schemes. On the contrary, they are exposed to all kinds of discriminatory 
and annoying treatment that cannot but have negative effects. 

98. In this connection it should be mentioned that, during the Special 
Rapporteur's official visit to New Zealand (June 1973)^ it was learned that 
the NgaTamatoa, aMaori Organization, had established a legal Befence Office 
in Wellington. Members of this organization assist Maoris who come to court 
by advising themwhat information they ought to give and how to plead. They 
also try to obtain help, advice and legal aid fcrMaoris who are taken to gaol. 

99. The Government has commented as follows in this respect: 

"It is correct, as stated by the Special Rapporteur, that aMaori 
organization of youngpeople known as NgaTamatoa gives some assistance 
toMaoris comingbefore the court inWellington. This organization 
has receivédaseme financial assistance frómGovemment sources^to help 
meet the rent of an office they occupy. The Maori AffairsBepartment 
alsohas aMaori social worker with the special duty of assistingyoung 
Maoris who are charged ^ith offences in the courts in Wellington. 
The Bepartment also provides similar services in other large centres." 

100. The official behaviour of thepolice and other law-enforcement officers 
is very important. There is often a very bad relationship between the 
indigenous population and nonDindigencus police and law-enforcement officers 
who find ithard tounderstand indigenous people and sometimes have preconceived 
ideas and prejudices about themD In such circumstances, the relationships 
are difficult andconflict^ridden, and friction and confrontations ^ ^ frequent 
occurrences. 

101. A further result is that even persons of good will who wish to be helpful 
cannot do as muchas they would like, partly because of linguistic and 
cultural differences. The view has beenexpressed that the problems might 
be eliminated or at least reducedif there were more indigenous police and 
law enforcement officers. 

^1/ Ibid. 
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102. This i s the s i t u a t i o n where, as i s the case in some indigenous reservations 
i n various countr ies , a l l or most of the pol ice are now indigenous. In cases 
where nonDindigenous po l ice are s t i l l deal ing with the problems of the indigenous 
populat ion, ^he advantages of r e c r u i t i n g indigenous officers should be 
considered^ 

ЮЗ. Because of these cons idera t ions , the recruitment of indigenous people has 
been advocated in some countr ies in which a l l or most police and law-enforcement 
of f icers are nonDindigenous. Young indigenous people are being encouraged to 
jo in the pol ice force and other law enforcement agencies with a view to 
increas ing indigenous r e p r e s e n t a t i o n . This might r e s u l t i n i t i a l l y in b e t t e r 
understanding between indigenous and non^indigenous officers and subsequently 
lead to a b e t t e r a t t i t u d e on the p a r t of the integrated force to indigenous 
segments of the popula t ion. Information i s avai lable concerning efforts along 
these l i n e s , although t h e r e i s no confirmation of how they have worked out i n 
p r a c t i c e . 

104. Canada and the United S t a t e s of Americahave begun to tackle t h i s very 
important problem. 

ЮЗ, Among the d i f fe rent p r o j e c t s and programmes now i n operation or planned 
for the near future, mention should be made here of the following: 

(a) Indigenous Court Worksrs^ 

In accordance with this programme, indigenous persons are engaged to assist 
indigenous defendants in criminal proceedings. In many provinces (Canada) and 
states (UnitedStates), court workers programmes are currently reported to be 
in operation. It is further reported that similar programmes will be 
established shortly in others. It seems that one of the immediate results of 
these programmes has been a significant reduction of incarceration of indigenous 
persons^ 

(b) Indigenous nolice officers, penitentiary personnel andparole and 
nrobationófficers 

Arrangements are being made to make the posts of police officer, 
penitentiary personnel and parole and probationofficer more accessible to 
qualified indigenous persons. These projects consist of liberalizing the 
relevant legal requirements and of placing indigenous persons cnparole 
boards. 

(c) Indigenous lawyers 

Programmes and schemes to encourage indigenous students to enter the legal 
profession, some of which are already in operation, seek toprovide funds for 
scholarships coupled with preDlegal trainingprcgrammes, so that indigenous 
students-have-the necessary elements of knowledge to take advantage, 
effectively of the legal training they willbe receiving. Anexcellent 
example of this type of activity is the above mentioned programme conducted 
at the LegalCenter that is part of theNewMexico University Law School. 
Another outgoing programme is operating in the Canadian Province of 
Saskatchewan, as part of the activities of the Law School of theUniyersity 
of that province. 

IO6. All these programmes are based on the realization that indigenous people 
require more assistance than is now available to them in this field. All 
current programmes and plans are, however, basically aimed at helping the 
native nerson ^ter he or she is in conflict with the law. 
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107. The need is felt to^institute programmes, projects and plans to take the 
necessary s^eps before this happens. Preventive actioo is now considered 
very important. 

108. Legal information programmes. Since it has hecome increasingly clear that 
the basic misunderstanding of the legal processes is at the root of many ca.ses 
of indigenous peoples' conflicts with the law, law information programmes are 
being planned, bacically endeavouring to bring information on the law to 
indigenous persons before they have had any conflicts with the lew enforcement 
system. 

109. ̂ mong the programmes included in legal informationprojects the following 
should be mentioned: 

Meetings between members of the judiciary and the police and indigenous 
people. Gatherings of different kinds are being envisaged between law 
enforcement personnel and members of the judiciary and indigenous people to 
discuse problems of common concern. seminars with the active participation 
of indigenous leaders are now being planned. Obviously the aim here is to 
close ĥe cultural gap between indigenous and nonDindigenous peoples and systems. 

Legal education component. Initiatives have been taken to include legal 
education components specifically designed for school children in formal 
education schemes. ^Corresponding efforts will be made with regard to youth 
as well as adults through all effective means. The aimof this type^of 
programme is to have well informed people who, on the basis of this information, 
will avoid unnecessary entanglements with the law. 

Paralegal personnel to be kept up to date on legal reforms and developments. 
Seminars would be organized in which paralegal personnel would receive intensive 
courses periodically to keep them up to date with law reformand developments 
in the legai field so that they will be better equipped to transmit this 
information-to indigenous peoples and assist theminpreventive efforts. Pilot 
projects were said to be currently almost operative. 

110. Whenrendering court decisions, efforts are also being made to create 
conditions under which themores of the native people are duly taken into 
account, so that sentencingmakes more sense to indigenous people and society 
at large. 

111. See also the informationprovided by the Government of Canada and other 
sources inrelation toNative Court Workers in Canadainparagra.ph 229, below. 

(iii) Some observations in this regard 

112. It is evident that consultationwith and participationof indigenous 
communities is essential in any successful approach to these complicated and 
complex matters. 

И З . Indigenous presence in the police, in other law enforcement agencies and 
in the legal profession seems essential in all countries, in order to 
incorporate sccioDcultural^and juridical traditions and institutions in these 
important activities of the State. 

II4. More and more would need to be done in this area in order to bring about 

at least areal and discernible improvement on present day conditions which 

are far from ideal. 
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5. Equal protection from arbitrary arrest, detention and exile* as well as 
from cruel and inhuman treatment 

(a) Introductory remarks 

115- In all legislative systems there are provisions in the Constitution or other 
fundamental laws, designed to•protect essential rights and freedoms that may be 
affected by the .absence of the necessary.judicial proceedings or because these 
principles and rules have been abused or .wrongly implemented in practice in the 
courts. Thus, in all countries on which there is information on these aspects, 
there are provisions stipulating in very similar terms that no person shall be 
deprived of life, liberty or security, except in accordance with the laws. Other 
provisions contain an explicit recognition of the right to freedom from arbitrary 
arrest, detention and exile and of the principle of nullum crimen, nulla poena sine 
lege pénale., . The right to ba considered innocent until proven guilty establishes 
the burden oT thai proof"on the "part"of the prosecution. 

lió. Most systems also establish in express terms the prohibition of cruel and 
inhuman., treatment and torture, especially, during detention or imprisonment, and 
sanction the guilty officials in a particularly strict manner. 

(b) Presentation of the information available 

117. The information available on certain countries contains governmental or non
governmental statements on the existence ,.of certain constitutional or legal 
provisions (.the texts of some of which.are,Included) according to which the right 
to security of person and protection bŷ .the: State against any violence or bodily 
harm, whether inflicted by government officials or by any individual group or 
institution, is. guaranteed. 42/ In soma of this information there are 
indications of problems which'hays arisen'In'the implementation-of - these 
provisions. • 43/ 

118. The statements concerning soma countries contain no explicit reference to the 
indigenous populations and are quoted in the following paragraphs. 

119. The Government of Bangladesh refers to provisions in the Bangladesh 
Constitution which stipulate that all•citizens are equal before the law and are 
entitled to equal protection of law (art. 271; that, to enjoy the protection of 
the law, and to be treated in accordance with law, and only in accordance with 
law, is the inalienable right of every citizen, wherever he may be, and of every 
other-person for the time being within Bangladesh, and in particular no action 
detrimental- to the life, liberty, body, reputation of property of any person 'shall 
be taken except in accordance with law (art. 31Í and that no person shall be 
deprived of life or personal liberty save in accordance with law (art. 32). 
According to information received from the Government ; constitutional -provisions in 
this respect are- strictly adhered to and no discrimination is practised against any 
group or individual. . 

42/ E.g., Australia, Bangladesh, Canada,r Norway, Paraguay, the Philippines and 
Sweden. 

43/ As in Paraguay. 
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120. Th^ Covernment of Sweden has stated that In that country, a foreigner and a. 
person belon.̂ in̂  to an ^thnic^ ling^istic'and religious minority have the same 
protection of their person and property and in all essential respects the same 
rights and freedoms as other inhabitants. 

121. The Government of the Philippines has stated that^ 

"^he ^o^st^^tion also deals with the q^estionof security of person 
(art.Ill, sec.l (19)) by prohibiting cr^el and unusual punishment." 

122. As already stated in paragraph 13, the Norwegian Government has reported that^ 
"Norwegian legislation contains no specific regulations concerning equality before 
the law without distinction as to race or origin.^' 

123. The Government has added that several rights fall under these provisions, 
the ri^ht to security of person and protection by the State against violence or 
bodily harm, whether inflicted by Government officials or by any individual, group 
or institution. 

124D As stated in paragraph 17, th^ Government of Canada reports that no specific 
measures have beeh enacted by legislative authorities in these areas, since the 
entire intent of the Bill of eights and ^man eights Acts is to ensure equal 
treatment in such matters as ... security of person. The Government adds that: 

"Th^ 8i^l of ^i^hts expressly prohibits any law of Canada being so 
applied that it imposes 'arbitrary detention, imprisonment or exile' or 
'cruel or unusual treatment or punishment'" 

123. The Government of Australia has stated: 

"The facial Biscrimination Act provides for the right to equality 
before the law. In addition, the turnan eights Act gives effect in Australia 
to the International Covenant on Civil and Political eights, has provisions 
relating to speedy trial, presumption of innocence, public trial, fair trial 
and post trial procedures. Everyone is entitled to those procedures without 
distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or racial origin, property, birth or 
other status ...". 

12^. The Government has further stated: 

"All the Australian States and Territories have offences in their 
criminal legislation relating to assault and battery. Those provisions 
apply to all persons, without distinctions based on race or colour. 
furthermore, the prerogative writ known as habeas corpus, applies in 
Australian This writ commands that the person holding another in custody 
is required to produce or 'have the body' of that person before the Court. 
In addition to these protections of the criminal law, there is the civil 
action of trespass, including assault, battery and false imprisonment. 
A person who can establish trespass is entitled to recover damages from 
thedefendant". 
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127- The information concerning Paraguay includes a reference to instructions 
by the Minister- of the Interior setting standards of Conduct for persons dealing 
with'the Guayakí Indians, with regard in particular to' respect far their life and 
persons. An author cites the text of the instructions as follows: 

"I3.VI 57: Order No. 301 of the Ministry of the Interior, containing. 
instructions to the authorities to prevent the killing, maltreatment or 
abduction of the Guayakf." 44/ 

128. The Anti-Slavery Society reports: 

"Two ethnic groups, the Ayoreo in the Chaco, close to Bolivia and the. 
Ach& in Eastern Paraguay, seem to be in a specially precarious situation 
with regard to their fundamental-:rights to security and protection: 

"AYOREO: In 1972 ... there were Paraguayan press reports about white 
settlers going out with their,arms to^itake revenge ' on the. Ayoreo. On 
29 June 1972, Bishop Mariceyiçh of the"Roman Catholic Episcopal Conference 
condemned the 'real persecution ' directed against the Ayoreo and cited one 
recent example, when more than ten were killed and others captured. In 
May 1975» in a book edited by-the Marandú. project, 'the systematic 
genocide by the- skin hunters? of. • the Chaco' against the Ayoreo. Indians ' is 
condemned, and it is added that:the Indigenous Affairs Department has done 
nothing against it. Mr. John Renshaw, who'stayed in Paraguay from July 
to September 1975, writes of 'killings committed by Paraguayans'i" 

"ACHE: ' The acts of violence committed : against this ethnic group ....are 
documented in the publications: 'The.Aché Indians - Genocide" in Paraguay ' 
IWGIA, Document No. 11, Copenhagen, 1.97.3; ' The Ache - genocide. continues 
in Paraguay', IWGIA Boc. No. 17, Copenhagen, 1974» These documentations 
cover the period until May 1974» 

From 5 to 7 August 1974, a group of perhaps 80 Aché ia said to have 
been transported by force and againat their will from Arroyo Guasti (4.0 km 
north-west of Curuguaty) to the réservation'Colonia Nacional .Guayakí, on a 
military truck. Some of them fledv.back to their oldVpiace in September. 
Thia'was confirmed to me by letters-, from Paraguay written by 
Mr. Anastasfhs;--Kohmann, 9 September 1974, and by Mr. Miguel Chase Sardi, 
31 October 1974!-" These are recent proofs of violation of human rights. 
In the same letter, Mr. Kohmann states that Mr. Pereira, a well known 
manhunter, "has organized new captures ... ft is not impossible that 
Pereira has l80 or more Ache". 

"The British reporter Mr ."Norman Lewis describes in the Latin. American 
review Vision of 28 February.1975, how he. interviewed a Protestant 
missionary'living at the Aché.reservation .Colonia Nacional. Guayakí, who told 
him- that -peop'te: of the reservation 'had recently hunted, for Indians ... 
•Làterr-.on,::-wë-foùnd further evidence tĥ it the manhunting continues with all 
force: • a?wbtaah'Injured by à bullet, when she was brought zo the camp, and-
at her side "a terrified child '. Thay-.bftb't'ograph of this, scene was published 
by;the Sunday Times' of London", 26 Janua'ry'1975. Other ethnic groups are 

¿4/ Ramón César 3ejarano, "Solucionemos el problema indígena: protección 
de sus derechos", Diario ABC colour magazine. 26 May 1974. 
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also victims of infringements against their basic human rights, although the 
available information is but sparse and usually only arrives after a certain 
delay. According to the anthropologist Chase Sard!, 1972, the Tomarxa in 
the. Chaco are defending themselves against 'wrongs committed by the hunters', 
referring to attacks and killings. As for the Eenthlit (also called Lengua ), 
Chase Sardi relates: 'The great majority of cattle ranchers do not allow 
Indians even to cross their lands, threatening to kill them if they do. 
We have seen scars of bullet wounds irr many (Eenthlit) men who had followed 
game onto forbidden land without realizing it To kill an Indian is 
not considered a crime . . - And when the armed guard expeditions pass 
through the zone ..., they (the Eenthlit) must give their women to the 
soldiers if they do net want to lose their own and their families' lives ' . 

"There are many hints of a very widespread individual violence against 
Indians. One example is confirmed by Mr. Albert Rieger, a German who visited 
the religious mission of San Leonardo at Laguna Escalante in the Chaco 
region:-, A Nivaklé Indian who had imbibed liquor, protested in a loud voice, 
against' the Indian situation, 20 May 1974- He was therefore violently beaten 
by a missionary, and finally bound to a pole. When Mr. Rieger protested 
against this medieval treatment, a collaborator of the mission'answered him 
by letter: 'If here in Escalante a noisy drunkard is fettered to a pole, 
this is certainly much more agreeable for the person in question, given the 
healthy and fresh air we have here, than to be Bitting in a badly smelling 
prison cell'. I cite this common case as an'example of the everyday 
atmosphere in relations with the indigenous population. 

'Another example, which took place in 1968, but never published, is the 
forced displacement of some 550 Emok (also called Toba). Accused of being 
cattle thieves (it turned out later that this was true only of a few 
isolated individuals), they were put on cattle lorries belonging to the 
Army, by order of the Indigenous Affairs Department, to" be moved more than 
300 km: to the east, into a region completely alien to (them. - The forced 
transport vas stopped by a missionary who convinced the1 military that they 
should let the Indians free, but the latter have never been allowed to return 
to their ancestral -areas." 45/ 

129. As an example of unfortunate events that have happened in many parts of the 
world at different times,,-- and without the intention -of singling out the country 
concerned, the following quotations relating to Colombia in the 1950s will be 
clear and explicit: 

"The spread of [Indian] massacres is justified by the killers on grounds 
of the -'irrationality' of the Indians and the need to 'put a stop to what we 
regard as a plague'. This criterion allows them to admit - as happened over 
the massacre of Ouivas in 196B - to the murder of as many as 40 'irrational' 
humârr beings in-order to prevent or to punish actual or possible damage to 
private property, which is guaranteed by the National Constitution". 4¿/ 

45/ Information provided on 3 September 1976. 

46/ World Council of Churches, The Situation of the Indian in South America 
(Genova, World Council of Churches, 1972), pp. 6I-65. 
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"There is, unfortunately, no easy way of preventing ... [massacres] 
from occurring unless there is someone working with the Indians in the 
field. When it is oil or Government officials who are-ooing ^ne^snoo^lng 
then effective action ^an usually be taken with adverse publicity^ but 
when, it Is the local 'colonos^ who use guns and knives in the frequent 
ba-r brawls, then publicity can have little effect. Its only use is to 
fo^ce the authorities into bringing the criminals to trial, finding them 
guilty and giving them some punishment D this is no solution, but it 
may make^the whites think twice before they start shooting again. 

"We assume and nope that the Colombian authorities are making ^ne 
necessary steps to bring the culprits to trial.^ 47B 

"Las-t year the Comité de Oefensa del Indio in 8ogota published 
En Oefensa de mi Ra^a by Manuel Ouint^n Lame. Quintín Lame, who was bom 
in the Cauca valley in 18^3 of a fairly rich indigenous family with a 
long and noble lineage, devoted much of his life^geopolitical action among 
the indigenous peoples from the moment in.19̂ -0 when he was e^ct^d 
(on his own^evidence) 'Chief, Representative and General Oefeod^r of the 
indigenous ̂ ou^dls of mitayo, ̂ am^balo^Toribio, ^uraoe, ̂ obla^on, Cajiblo 
and ^and^g^ando. ^e died in 19.̂ 7 andáis book, written in self-taught 
Spanish^, Is clear indication of the sense of racial pride still 1^ the 
indigenous peoples of the Colombian Andes, Ouint^n Lame suffered more 
than three years in prison as a result^of^his^agitation^^but^was^able to 
sustain a racial pride that had survived several centuries of foreign 
domination. 

^is labours, combined with those of 5onî ,la, ReichelDOolmatoff and 
others, s^cceed^d in changing the climate of opinion In Colombia in favour 
of more humane attitudes towards the Indians, so that in 1972 D for the 
first ti^e in Colombian history D agroup of white farmers at ̂ il^lavicenclo 
were put on trial for the murder of a number of aborigines. They w^B^ 
acquitted, on the grounds that they did not know they were doing wrong 
because they thought Indians were not human. 8ut a retrial has been 
ordered.^ 4^/ 

(̂ arasD 4B^ ^ ^ ^ ^ ^ ^ ^ Summary relating to Colombia, prepared in connection 
with the^s^ppo^t of̂  the present s^dy.) 

47^ ^ews from Survival International, London, October 1974^ ̂ o. ̂ , p.42. 

40̂ 1 H. O'Shaughnessy. What^ future for the Amerindians of South American 
(London Minority Rights Group, 1973), p.̂ D 
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130. Again as an example and without the intention of singling out the country 
concerned, it may be mentioned here that in Guatemala several killings of 
indigenous people have been reported, for example in ^an^ós (197^)^ i^ ̂ he 
Spanish Embassy (1979) and insistent reports in recent times concerning the 
north-western part of the country, in the context of the counterDinsurgency 
operations of the armed forces (see paras. 29D30 of the Summary of information 
relating to Guatemala, prepared in connection with and support of the present 
study, as well^as reports of the Working Group on Indigenous populations on 
its first and second sessions contained in documents E/C^.4BSub.2/19^2/33 
and EBCN.4BSub.2/AC.4B1982BR.land EBC^.4BSub.2/19^3/22, respectively). 

(c) Some observations in this regard 

131. It Is evident that these are very important rights and freedoms, that should 
be fully guaranteed to indigenous populations-in the same manner as to others 
segments of the population. 

132. In several parts of this study 49/ mention has beenmadeof instances in 
which these rights and freedoms have not been observed in their entirety and 
isolated cases or situations in which no respect has been shown for them 
at all. 50B 

133D The-co^^ts^of- law havê , unfortunately not always been beyond reproach. 51/ 
However,^the best guarantees in domestic jurisdiction lie in an independent and 
impartial ̂ jud̂ ciary bent̂ -on applying -the law without distinctions to different 
sectors of society^ Irrespective of whether the opinions and lawful activities of 
persons or groups are liked or disliked by the other branches of government. 
All legale recourse procedures should be-mobili^ed-and used to guarantee to 
indigenous communities, organisations and persons^as^well as to other sectors 
of society, the genuine effectiveness of these important rights and freedoms. 

134D Of^course, the activities developed by the indigenous populations themselves 
in defence of their rights and freedoms are most important. To that end, 
indigenous communities^- organisations and persons need the assistance of experts-
in the lawan^its enforcement-. -Clear knowledgeof the law and th^fullestuse 
of the legal assistance fac^i^es and services available are essential. 
Appearing in court is costly and expensive. Legal assistance should be available 
to indigenous populations ^or these and other lawful purposes, in accordance 
ŵith their needs^ -The next section of this chapter deals with the information 
available on legal assistance-schemes and programmes and their availability in 
practice to indigenous populations. 

49/ See paras. 42-46 and 128-130 above. 

50/ See paras. 128-130 above. 

51/ See para. 12$.-above. 
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С. Legal Assistance 

1. Introductory remarks 

135D There is increasing recognition i^ all systems of the necessity of providing 
legal assistance for people charged with offences, as well as those who have 
contentious civil or commercial issues to bring before the courts, who wish to 
challenge acts and decisions of the administrative authority or other public 
authorities or officials. This heed is underlined by the multiplicity of actions, 
procedures and remedies which are theoretically available^ 

136. Large sectors of the population are affected in various ways, but the impact 
is particularly serious in the case of indigenous communities, organisations and 
individuals. One very real problem is ignorance of the law, despite the legal 
fiction that laws th^t have been duly promulgated and published are known to^th^ 
public. Another problem is lack of economic and financial resources to páy^thé 
costs of legal action. The State has reserved the jurisdictional function tô 
itself and issues involving opposing interests must be taken to the Stated 
established courts since the dispute can only be settled by a judicial decisions 
except ih^cáses where there is recourse to arbitration. 

137. One problem principally of concern to indigenous people is that there are 
few if any lawyers whose language and culture are those of the indigenous 
population-and who are thus able, as explained earlier, fully to understand 
indigenous clients. Indigenous people must therefore ^ake use of the lawyers who 
are available^ These lawyers' professional services have to be paid for and in 
very many cases indigenous people do not have enough money to do so. LowDincome 
members of thé honDlndlgeno^s population are similarly affected in the market 
economies-prëva^^ng^lmo^ev^^ywhere In the modern world, but they are not usually 
burdened'byB-th^àddltlona^-d^sadvantages of language and cultural différences 
suffered by indigenous peopled In the circumstances, ways and means wHlhave to 
be found of making the nec^ssa^y legal services available to everyone since persons 
without thé means to pay will otherwise be unable to obtain proper legal counsels 

13^D In recognition of the^e faots^ schemes for free or inexpensive legal aid 
have been Introduced throughout the world and States reduce or grant exemptions 
from judicial fees and others costs Incidental to legal proceedings^ 

139D before considering the le^al aid services actually available to indigenous 
people, it may be useful and indeed necessary to offer a brief account of the efforts 
being made to solve these problems by means of programmes and schemes for the 
population in general. This general information wil^'focus attentión^óh-the 
specific problems of concern to this study which are examined later. It should 
be noted that the object is now to examine legal aid per se, but to consider some 
important aspects in the light of the information available for this study. 

2. Recognition of the heed for le^al assistance 

140. It should be pointed out from the outset that the importance of having adequate 
legal assistance regardless of the expense involved has been recognised In explicit 
terms by the General Assembly of the united Nations. 
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141. Indeed, during its twenty-third session, the General Assembly adopted 
resolution 2449 (^III) on legal aid on 19 December 1968. In the fourth preambular 
paragraph of the resolution, the General Assembly expressed its belief "that there 
are cases where the individual's recourse to competent tribunals to which he ha^ a 
right of access is denied or hindered because of the lack of financial resources to 
bear the expenses involved". In paragraph 1 of the resolution the General Assembly: 

"Recommends Member States: 

^a) To guarantee the progressive development of comprehensive systems 
of legal aid to those who need it in order to protect their human rights-^and 
fundamental freedoms^ 

(b) To devise standards for granting, in appropriate cases, legal or 
professional assistances 

(c) To consider ways and means of defraying the expenses involved in 
providing such comprehensive legal^aid systems^ 

(d) To consider taking all possible steps to simplify^legal procedures 
ŝ -as to reduce the burdens on the financial and other resources of individuals 
who seek legal redress^ 

(e) To encourage co-operation among appropriate bodies making available 
competent legal assistances to those who need it". 

142B It wiil^be^noted that although the General Assembly was aware of the "expenses 
involved in providing such comprehensive legal aid systems" it considered action 
necessary in all parts of the world and recommended "a progressive development"' 
of such systems. 

3D Scope and content of legal assistance 

(a) Introductory remarks 

I43. It is a well-known fact that in all countries^ there are today schemes of 
one sort or another for legal assistance which are oriented towards servicing 
those who need such assistance. It Is impossible^however, to say anything In 
concrete terms about several of the countries covered by the present study, since 
there is either no information at all or it Is only very fragmentary and 
insufficient on the application of legal aid schemes to indigenous peopled 

I44D There is no information whatsoever on any aspect of legal assistance as It 
applies to indigenous populations in several-countries. 52/ 

145D ^ ^ several other countries there is no information on any legal assistance 
programmes which may have been set up to serve indigenous populations in particular 
but only on general legal assistance schemes for all the population alike. 5^/ ^ 
Regarding some of these countries reference is only made to the relevant legal 
provisions concerning free legal assistance and the absence of judicial costs for 
persons not present in court or indigent litigants in civil proceedings and for 
accused persons in criminal proceedings. 54/ 

52/ Colombia, Denmark (Greenland), France (Guyane), Guyana, Indonesia, ̂ apan, 
Lao people's Democratic Republic, Malaysia, Pakistan', Manama and Venezuela. -

53/ Argentina, Bangladeshi Bolivia, Costa Rica, El Salvador, Honduras, India, 
Nicaragua, Norway, Paraguay, ^eru, Sweden and the united States of America. 

54/ ^or example, in Argentina, Bolivia and Paraguay. 
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146. In an effort to solve some of the problem's created "by the need to pay the 
lawyerfs fees, court charges and thé cost of other legal formalities, provisions 
have been introduced in many countries exempting (partiallyj temporarily or 
completely) accused persohs or persons involved in civil actions who can prove 
insufficiency of financial means from court charges. In virtually all countries, 
arrangements of some sort are made to provide counsel for persons involved in 
judicial (especially criminal) proceedings, who cannot afford to pay for counsel 
themselves or who cannot pay the full fees charged. 

(b) Court charges and other costs and exemption therefrom 

(i) Court chargea and other costs 

147. Court charges and formalities entailing expenditure are usually Involved in 
bringing a civil action, in appealing against the judgement of a court in a civil 
case and in. enforcing constitutional guarantees concerning a fair hearing. Charges, 
for civil actions or appeals often increase with the value of the claim in dispute,-
and the charges for civil appeals may Ъе higher than those charged at first 
instance. 56/ In some countries of Latin America, there are no court charges as 
.such',.,but litigant's in

1
'civil actions' muet, in taking certain steps, use stamped 

paper / the cost of which increases in proportion to the value of the matter in 
dispute. In several of the countries where the use of stamped paper is compulsory 
in civil actions,, court charges also apply. Soma of the requirements and expanses 
in question are to be met before embarking on proceedingsГ 

148. In some systems, a private person may initiate prosecution in certain 
specified cases'.. _ In order to initiate prosecution this private person may have to 
incur certain „expensas» 

149. According to Finnish law, a private person may initiate criminal proceedings » 
If the crime in question is of such a nature that only.the person whose right has 
been violated has the- initiating power,- there--is a simi-las* stamp tax and fee as 
in civil cases. 57/ This is also the procedure in other criminal casas of a 
special character if the public prosecutor has not exercised his power to initiate 
the proceedings or has not intervened therein. 

150. In criminal cases, there are in general.no court charges, but such charges 
may be levied when a.convicted person.appeals or when a private person Initiates 
criminal proceedings. In many countries,"however, no charges arise in the case 
of an ; appeal. 58/ They may be waived. in. criminal proceedings if the private 
initiator proves he cannot áffor<i.̂ heni'.'r597,. ̂Irí soma countries he must submit to 
the court a certificate signed by a justice of, the peace attesting to his inability 
to pay Çhe.expenses entailed, and in Finland he must show that he cannot pay the 
costs - of, .proceedings. Without relinquishing"funds necessary for his own maintenance 
ór for his maintenance liabilities. In many other countries, the individual filing 
a complaint pays.no charge if the public authorities undertake the prosecution. 

55/ As in Denmark, India, Norway and Pakistan. 

56/ As in France. 

57/ The same Is true in Chile, Nicaragua and Venezuela. 

58/ As in Malaysia, Philippines,.-United States. . 

59/ As in Finland, France and Sweden. 
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(iii) Exemption from court charges in civil proceedings 

151. 1^ civil cases (including appeals), parties may in most countries be exempt 
from court fees, partially completely, or temporarily, if they can prove insufficiency 
of means^ there is often a further retirement of evidence that the party has a 
reasonable prospect of success in litigation, or that the latter is of significance. 
Thus, in Sweden, any person who lacks the means to cover the costs of legal 
proceedings before a court or who, after having paid these costs, would lack the 
necessary means for his own support or for the fulfilment of his maintenance 
obligations, is - upon application - granted free litigation by the court. If the 
court finds that it would be of little importance for the applicant to have his case 
tried, he will, however, not be granted free litigation. 

152. In Norway no court fees are chargeable in the case of disputes between landlord 
and lessee concerning rented houses, flats, or premises, paternity cases or actions 
brought by an employee against his employer, provided the case has a connection with 
the employment relationship. 

(iv) Exemption from court charges in administrative and other proceedings 

153D It would appear that the same rules discussed for civil proceedings would 
apply, mutatis mutandis, to administrative and other proceedings. 
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(с) L̂ .wyer's fees and exemption therefrom 

(i) Lawyer's fees 

154- ^h^ need to pay lawyer's fees, prevents many persons or communities from 
protecting.their rights before the civil.courts or administrative tribunals and 
prevents many accused persons from defcnding'them^lv^s. properly. Constitutional 
and oth^r provisions which contain guarantees concérhin^-a-^air hearing losé 
effectiveness if an individual is pr-̂ vont̂ d by financial factors-from going to 
ĉourt to avail himself of those guarantees. 

155- ^ere no statutory or other limitation has been established on the fees 
which may be charged for various types of legal services, th^se problems are 
aggravated. This may force certain litigants to settle for the advice and 
services of counsel of a lessor compet^nc^ or even put litigation beyond their 
reach entirely, uncertainty as to whether they will be able to meet the 
eventual cost'of a legal action often prevents poor persons from enforcing their 
rights or compels them to accept a compromise which may not be just. 

156. It has been stated- that the excessive fees sometimes charged by lawyers is 
one of the main defects of certain systems where lawyers' foes are not regulated 
by the Government, except in cases that come before th^ Supreme Court. 60/ 

157. Another aspect that aggravates these difficulties and problems is a system 
prevailing in a f̂ w countries whereby one category of lawyers has a monopoly of 
advocacy before the higher courts and their professional services may be engaged 
by the individual only through a second category of lawyers. 

1 5 ^ Thus, if a case is to be heard in the higher courts this may call for the 
payment of fees to lawyers of both types. ^hen a case has already been conducted 
in the lower courts by a lawyer of the first category in order to conduct an appeal 
the cost may become particularly high. For example in most civil cases, a 
barrister must be instructed by a solicitor and may not deal directly with the 
client, while solicitors may not appear in the high court. 6l/ 

159- Cases involving money in quantities exceeding a certain amount must go to 
the high court, unless both parties agree to resort to the county court (in 
which a solicitor could plead). 

60/ Statement by theparticipant from India at the 1959 ^itcd Nations 
Seminar on judicial and other remedies against the illegal exercise or abuse of 
administrative authority, Peradeniya (^andy), Sri Lanka, Report of th^ Sainar 
(ST/TAO/^R/4), p.45-

^1/ As for instance in New Zealand. 
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(ii) Regulation of lawyers' fees and other arrangements relating to such fees 

lbO. The very uncertainty of the cost of г legal action often prevents poor persons 
fren enforcing their rights. Apart.from any, question of.exemption from court 
charges of indigent -persons, the court charges for the ̂ various types of civil 
action are in general fixed by law. The greatest cause of uncertainty regarding 
the cost of bringing an action is the need to pay lawyers' fees. This is 
aggravated whore the lawyers' fees are not regulated by 'the Government 62/ 
or where "the possibility exists that a client ¡-.light have to pay barristers and 
solicitors in a given case. 63/ 

loi. In some countries, certain rules regulate the determination of the 
lawyer's fees, even if only in the absence of an agreement between lawyer and 
client. 

162. In one country, lawyers' fees for professional services rendered are 
basically to be freely agreed upon between client and lawyer. In the absence 
of an agreement or in case of dispute, the fees are to be determined by the 
courts in conformity with the statutory official tariffs of lawyers' fees. 

/' ^ The Ear Association may be called upon by the interested parties to make a 
fair estimate of the fees to bo paid in specific cases. 64/ 

l65- Although not legal In some countries, in others lawyer.? may accept cases 
on a contingency basis; this system operates to assist persons who might 
otherwise not be able to litigate. The fee paid depends on the result of 
the case.' 65/ -

(iii) Legal assistance in criminal proceedings 

164. Aoart from the- non-existence or possible waiver of court charges in 
connection with criminal proceedings, many countries provide the accused with 
counsel free pf charge. The manner in.which such legal aid is given and its' 
scope vary considerably from country'to country. 

О 

62/:. See para. 15.4, above. 

65/ See paras. 155-157, above. 

64/ Guatemala. A similar system exists in Denmark. 

65/ As in the United States. 
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165- Arrangements made for l^gal aid in criminal cases fall into three ̂ ain 
types. 66/ 67/ more than one of which often appear 'in th-̂  same country^ 

166. First type of arrangement. Designation by th^ cour^ of specific lawyers, 
who are not in the Government service, to act in specific cases. Crimiî al 
courts may gr^nt free legal a^sisii^nce to an accused person .̂ppê ring before 
it, if it appears ^o the court that his means are insufficient ^o enable him to 
obtain the services of counsel .̂t his own expense, and i^ is desirable in the 
interests of justice th^t he should have fre^ legal aid to prepare e.nd conduct 
his defence. 68/ 

167. The accused may choose a lawyer from the panel of those willing to act in 
legally aided ca^s. Where fre^ legal aid ha^ been granted, the f^es of counsel 
and oth^r costs incurred in the conduce of the defence, are paid out of public 
funds. An accused person whether in custody or not may apply for leg^l aid 
by letter. The accused may also apply to the magistrate on being brought 
before him. 

66/ The three groups here discussed were established in Mr. M.A. Abu Rannat's 
Study of Equality in the Administration of justice,(united Nations Publication 
Sales No. E.71.^1V.3), p. 14^. ^ ^ ^ ^ 

67/ The methods of furnishing counsel provided by the State have been 
described as follows by a scholar: 

"Counsel may be selected: (a) by the court, with the selection at its 
discretion, and the appointment often going to a lawyer who happens to be in the 
courtroom when the naed arises^ or (b) by the cour^, from a list of attorneys 
who may be volunteers or from a list which includes all members of the local bar 
who are then selected in turn or from a list compiled by th^ courts in consultation 
with the President of th^ 8ar Association or from a panel established 
Independently by a professional organisations or (c) the selection of counsel 
may be delegated to a professional body such as ^ bar associations or (d) th^ 
defence may be entrusted to a State-maintained judicial assistance service or a 
'public defender' who serves as a full-time elected or appointed State-paid 
defence counsels or (e) the defence may be provided by an organisation which 
is politically independent of the State and supported by private contributions 
or charities. Counsel appointed by th^ court und^r paragraphs (a) or (b) above 
may or may not be paid by the State for their work.^' ^orkin^ Paper E prepared 
by Mr. Caleb Foote for the United Nations Seminar on the Protection of 
turnan Rights in Criminal Law and Procedure, Manila, February-March, 1958, p.80. 

68/ Designation of counsel by the court is al^o applied in, for instance:^ 
Brazil, Canada, Chile, Colombia, Denmark (f^es are fixed by th^ tribunal and 
paid by the State), Ecuador, El Salvador, Finland (fee^ ̂ re paid frompublic 
funds), Guatemala, Indî i (in capital case^), ^apan, th^ L^o People's 
Democratic Republic, Malaysia (limited to capital offences), New Zealand, Nicaragua, 
Pakistan (capital offences only), the Philippines, Sweden (fee is paid from 
public funds), the ^ited States and V^ne^u^la. 
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168. The magistrate or judge ̂ ay also offer the accused legal aid without 
application. The preference of the accused as to choice of lawyer is followed 
where possible. 69/ 

169. In France, the presence of a counsel for the defence is mandatory once 
the accused has requested it. The official appointment of a lawyer is ^áde by 
the Bâtonnier of the Order of Avocats or by the President of the Court. The 
lawyer so appointed to serve in the case is not entitled to payment from his 
client. 

170. Second type of arrangement. Services provided by bar associations, law 
societies, legal aid societies, trade unions, or other bodies,with or without 
financial aid by the Government and without any designation by the courts or 
the Government of specific lawyers to serve in specific cases. 70/ 

171. In Chile, there are Consultorios jurídicos gratuitos para pobres (Free 
legal advice bureaux for the poor), established and maintained throughout the 
country by the Bar Association. Oualified lawyers are employed on a full 
time basis by the Bar Association for these Consultorios and law students who 
have completed their studies in law school are required by statute to serve a 
term of several months in one of these Consultorios before they can receive their 
degrees. 

172. In Guatemala, the law schools of the University of San Carlos de Guatemala 
maintain, under the name of Bufete Popular, offices which are established to 
provide free legal assistance to persons of insufficient means who ask for it, 
and to provide training to law students. In order to determine which cases to 
accept, the Bufete Popular has the assistance of the Advanced School of Social 
Service. Law students who have completed their courses on civil and criminal 
procedure are required by statute, and as a scholastic requirement, to serve 
without pay in the offices of the Bufete Popular and to complete a certain 
number of assigned tasks involving representation in court. Students render 
their services free of charge and under the direction of certain professors and 
of qualified lawyers with extensive and successful trial experience who are 
employed by the law schools for the Bufete Popular. Upon completion of their 
assignments students are givena certificate of fulfilment which together with 
other certificates enables them to take the corresponding tests in trial 
procedure courses. 

173-Third typeof arrangement. Provision of services by lawyers employed by 
the Government for the purpose. Offices of public defenders are found in many 
parts of the United States. The public defender is appointed by State or local 
authorities and is a full-time salaried lawyer. Generally, he employs 
additional salaried lawyers on a full-time or part-time basis. 

69/ Ibid. 

70/ In addition to the examples that follow, these services appear in, 
for instance: Canada, India, Norway, Pakistan, and the United States of America. 
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174^ In areas where this system is in operation, if a défendent in a criminal 
prosecution cannot afford to retain a lawyer, the public defender will be 
assigned by the court to defend him. The staff of public defender offices 
may be selected through civil service procedures, appointed by the judiciary 
or the appropriate local officials, or. elected. 

175- Public defender systems are financed by public funds. In some instances, 
tnev are treated in the same manner as other government institutions and submit 
a yearly budget to the prooer appropriating body. ^ther^ operate on з f̂ .xed 
retainer basis, the public defender be^n^ pai^ a yearly salary or fee f̂or nis 
services and being expected to finance his office e^ocnses from his 
compensation. 71/ 72/ 

176. In.Mexico, statutory provisions require the Hi^h Court to appoint defence 
lawyers to represent persons accused of criminal offences^ 

177. In a few countries legal aid in criminal cases is available without croof 
of financial need. In France, any person appearing before a court is entitled 
to the assistance of an avocat. He may choose his ownDdefence counsel or ask the 
court to appoint counsel officially, in which case he incurs no expense and is 
not required to prove that his financial means are insufficient for the purpose. 
In Sweden, in criminal matters^the court takes into account only the applicant's 
need of legal assistance^against the background of the charges preferred against 
him. The financial position of the applicant is not taken into accounts 
persons in good circumstances may thus also obtain a public defence counsel. 75/ 

17^. In most countries, however, the accused must show that he is unable to pay 
a lawyer's fee, in order to receive free legal aid, and in some countries, 74/ 
there may be the further requirement of showing that the provision of aid is in 
the interests of justice. 

17̂ 9- Provisions making counsel mandatory in certain criminal cases 75^ ̂ -^ ^ ^ 
counter to the accused's right to defend-himself in person, but for those accused 
who would prefer to be defended by counsel such provisions help since the court 

71/ Similar offices are those of the Public Curator in Queensland, Australia, 
of the Public Solicitor in Victoria, Australia, and of the Public Defender in 
New South ^ales, Australia. 

72/ The Government also employe lawyers for the-free defence of the poor in 
criminal cases in Argentina, Chile, Colombia, Ecuador,--El Salvadora-Guatemala, 
Mexico, Paraguay and Venérela. 

73/ T̂ho situation is similar in Denmark. 

74/ For instance, Australia. 

75B In Italy representation by counsel is 
minor civil, criminal and administrative cásese 
for this is that the lac^ of objectivity of the 
his success. 

compulsory in all but the most 
it has been said that the reason 
layman involved would prejudice 
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appoints a lawyer i f the accused does not or cannot. Such provisions apply 
^ost co^only when the a l lega t ions are of ser ious, especial ly c a p i t a l , offences; 76/ 
and when the accused i s a minor, deaf or mute, or mentally unsound. 77/ 

(iv) Le^al ass is tance in c i v i l proceedings 

I80. In c i v i l cases, various procedures exis t to furnish counsel free of charge to 
l i t i g a n t s who are unable to pay counsel 's fees. They fa l l into four main 
categories , ^ore than one of which may appear in the same country: (a) provision 
of aid by bar associa t ions , law soc ie t i e s , legal aid s o c i e t i e s , t rade unions, 
associations and other bodies, with or without aid from the Government and 
without any designation by the courts or the Government of speci f ic lawyers to 
serve in the specif ic cases , 7^/ (b) designation by the courts of spec i f ic 
lawyers (not in government service) to ac t . in specif ic cases; 79/ (o) provision 
of services by lawyers employed by the Government for the purpose; 80/ 
(d) designation of a lawyer by a professional organ (or off icer thereof) a t the. 
request of the court or Government. 8 l / 

l o i . Examples of the f i r s t type of arrangement are to be found in Chile, the 
B ^ Consultorios jur íd icos g r a tu i t o s , and in Guatemala, the offices of the 

Bufete Popular, which render free legal assistance in c i v i l matters equivalent 
to tha t described in r e l a t ion to criminal matters in paragraphs 168-170. In 
Ecuador, a Consultorio ^ur^dico Gratuito grants le^al ass i s tance free of charge 
to persons o f . insuf f i c i en t means in c iv i l and administrat ive mat te r s . The 
Consultorio ^ur^dico Gratuito i s a dependency of the law school of the Central 
University of ^ui to ; i t operates in accordance with guidelines given by the 
University Council and under ru les established by the law school. The Director 
of the Consultorio, a univers i ty professor, i s in charge of the organisat ion and 

76/ As in France, ^apan and Sri Lanka. 

77/ As in Franco. 

78/ As in Austral ia , Canada and the United S ta tes . 

79/ As in Austra l ia , Brazi l , Chile, Colombia, Ecuador, El Salvador, Finland 
(fees are paid from public funds), Guatemala, New Zealand., Nicaragua, Sweden, 
the United States and Venezuela. 

80/ As in Argentina, Chile, Ecuador, El Salvador, Guatemala, Mexico, 
Paraguay and the United S t a t e s . 

8 1 / As in France. 
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co-ordination of its activities. Four qualified lawyers head the Consultorio. 
which provides students and new graduates who need the practice with an 
opportunity to work under proper .guidance. 

182. The second type of arrangement is always applied.when exemption from 
court charges has been allowed. 

1^3- Under the third type of arrangement, lawyers employed by the legal aid 
bureaux receive a salary from the State. Legal assistance is made available 
by amplication made in person to tne legal aid bureau in the applicant-s 
district, accompanied by a certificate from the social welfare office in the 
applicants district, giving details of the property, ̂ eans (if any) and 
dependants of the a^plic^ntD An applicant is required to show that he has 
reasonable grounds for bringing or defending the proceedings and that his cause 
of action or defence has a reasonable chance of ^ c c ^ ^ . A lawyer is assigned 
to represent an assisted person by the legal aid bureaux on a rotation system. 

184. Certain provisions existing in Costa Rica and in Mexico would fall under 
the third type of arrangement. In these countries there is no organised plan 
enabling persons of limited resources to obtain either free.or reducedDcost 
legal advice or legal aid in civil proceedings. ̂  In Costa Rica, legal advice 
and legal aid are available to such persons in proceedings concerning family 
law and to minors and mentally deficient persons, in.all civil proceedings 
through^- Government-financed organisation-known as the -"atronáto Nacional de 
la Infancia". In Mexico there are statutory provisions requiring.the 
High Court to nominate special defenders of the poor in each district whose 
function i-s to advise and represent poor people in civil proceedings. 

185. An example of the fourth type of arrangement is to be found in France, 
where legal aid is a public service, but costs the State nothing because the 
officiers ministériels and the avocats give their services free of charge without 
any remuneration whatsoever. Two conditions must be satisfied: firstly, the 
applicant must have insufficient means, except in cases of military pension 
claims and compensation claims resulting from industrial accidents, wh^n le^al 
assistance is granted as of right; secondly, he must be making proper use of 
a legal right; only responsible and reasonable applications are granted. In 
general, le^al assistance is granted liberally and the field of application is 
very broad: bringing of an action or defence against an action before any 
court whatsoever - civil, criminal or administrative - at whatever level: court 
of first instance, appeals court, or Court of Cassation. Legal assistance may 
be granted, in any case, to all persons who are prevented by lack of means 
from exercising their rights in le^al proceedings cither as plaintiffs or as 
defendants. Eligibility for legal aid is determined by a board attached to 
the courts of main instance, and for the appeals courts and the Court of 
Cassation by'a board set up at the seat of the court. Persons seeking legal 
aid submit'an application to that effect to the Procureur do la République 
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of their local court, who forwards it to the appropriate board. If aid 
is granted, the decision is conveyed by the Procureur de 1^ République to 
the president of the court concerned, who th^n esk^ tĥ . ̂ ât^nnier of the 
Order of avocats, the President of the Chambre des Avoués and the 
v̂n̂ .ic deo huissiers to -̂ -̂point the avocat, the avoué B̂.nd th^ huissier. 

1^. In so^e countries. 82/ public defender offices ^rovid^ free legal aid 
in labour otters. In Para^u^y, there is ̂  General ^ef^nder of ^nors, 
B̂ ho ̂ ict̂  before all courts of law. 

187. ^ '̂r̂ nce, in certain kinds of civil proceedings, th^ co^rt is required 
by law.to appoint an avocat. 83/ In most countries, however, assistance is 
granted on proof of financial need; th^re may also be a further requirement 
of proof that the applicant has reasonable grounds for asserting or disputing 
the clai^ in question. 84/ 

1^8. Certain types of civil action arc sometimes excluded fr̂ .i the coverage 
of le.-̂ al aid, including actions for defamation, divorce and breach of'promise 
of carriage. 85̂ / The object, of th^se exclusions, as well as those of certain 
procedures for debt collection, is "to avoid 1̂ lar^e number of unmerited claims 
over trivial matters". A scheme in operation in Victoria, Australia, 
normally excludes divorce actions on the ground th^t they involve not legal 
rights but voluntary changes in status. 

189. In ^ome countries, assistance by counsel i^ ^ade mandatory and provided 
free in certain civil cases, as in Denmark, in patrimonial c^ses where the 
defendant is unrepresented, in paternity cases and in c^ses concerning the 
deprivation of liberty by administrative decree, and in France, in litigation 
relating to pensions and accidents at work. 

(v) Le^al assistance in administrative and other proceedings 

190. In some countries, legal aid is available inadministr^itive and other 
proceedings, ̂ 6/ usually on a basis similar to that applying to civil 
proceedings. 

82/ Including El Salvador and Mexico. 

83/ See para. 185 above. 

84/ As in France. 

85/ Various of these are excluded from schemes operative in Australia and 
in Malaysia. 

86/ A.̂  in Ecuador, El Salvador, France, Norway, the Philippines, Sweden, 
and the United States of America. 
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(d) Application of legal assistance schemes and programmes 

(i) Introductory remarks 

191- In all of the countries covered in the present study there is some form of 
legal assistance or aid programme or scheme with the avowed purpose of giving legal 
advice and legal aid to those who need it. Although there are few differences in 
the formal definition ol those who need legal assistance, the practical 
implementation of these programmes leaves much to be desired as far aa the most 
vulnerable and destitute sectors of socie-cy are concerned. This, compounded by 
inefficient or unsuitable interpretation and translation systems in connection 
with court proceedings, poses serious problems to indigenous populations and other 
needy groups, as will Ъе discussed below. 

192. It is considered useful to transcribe some of the statements made by 
Governments or non—governmental organizations regarding- the systems of legal aid 
prevailing in many countries for which information is available in these respects. 
It should he pointed out that the essential aspects of most systems, schemes and 
programmes of legal assistance have been described in a publication containing data 
arranged according- to established categories and classes of legal assistance in the 
different judicial proceedings existing in these countries. 87/ 

(ii) General undifferentiated schemes and programmes 

193. Provisions for legal assistance are generally made in statutory law. There 
are, however, a few countries 88/ in which provisions for legal assistance have 
been included in the Constitution. 

194. Thus, in Brazil, the Federal Constitution provides: 

"Art. 155: 

и 

"Paragraph 52. J u d i c i a l a s s i s t a n c e s h a l l Ъе granted to the needy i n 
such form as prescribed by law." 

195. In accordance with a r t i c l e 153 paragraph 15 of the Consti tution "the law 
s h a l l assure accused persons of f u l l defence, with the recourses inherent t h e r e i n . 
There s h a l l Ъе no pr iv i leges a t law and no exceptional c o u r t s " . 

196. Paragraph 30 of the same a r t i c l e a lso includes the following' provision: 

"Every person sha l l he assured the r i g h t to malee representat ion to and 
to p e t i t i o n the public powers i n the defence of r ights or against buses 
of a u t h o r i t y " . 

87/ Directory of l ega l a id and advice f a c i l i t i e s available throughout the 
world, published by the I n t e m a t i o n . i l Legal Aid Association (London-ifew York, I966), 
loose—leaf. 

88/ Tor example, "J: a z r l , Tndia an ' ' . v r ' n a n c 
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197. According to a r t i c l e 37 of -the Const i tu t ion of India, the "Directive 
Pr inciples of 5tate policy" included i n the Consti tut ion are "fundamental in the 
governance of the country" and i t i s "the duty of the State to apply these 
pr inciples in making laws", The Direct ive Pr inc ip les include: 

"39-A. Equal j u s t i c e and free l ega l a i d - T h e State sha l l secure 
th^Bt the operation of the l ega l system promotes j u s t i c e , on a bas is of 
e^ual opportunity, and s h a l l , in p a r t i c u l a r , provide free l ega l a id , 
by sui table l e g i s l a t i o n or schemes or in any other way, to ensure that 
opportunit ies for securing j u s t i c e are not denied to any c i t i z e n by 
reason of economic or other d i s a b i l i t i e s . " 

198. Ar t ic le 11 of the Const i tut ion of Suriname provides: 

" 1 . everyone mo.y obtain ass is tance in l ega l proceedings. 

"2 . P^les concerning the grant of l ega l assis tance to those l e s s 
able to pay sha l l be l a i d downby s t a t u t e . " 

199. Several Governments 89 / have furnished general information concerning legal 
ass is tance schemes and programmes ex i s t ing within t h e i r countr ies . In a l l these 
countries legal ass is tance programmes and schemes are the same for a l l . 9^B 
Some of them 91B ^t^te e x p l i c i t l y theBt there are no special schemes for indigenous 
populations. 

200. The Government of Bangladesh s t a t e s : 

"The provisions for l ega l a s s i s t ance , the r ight to request i t and 
the conditions under which i t i s granted or made avai lable , are the same 
for a l l c i t i zens of the"country. In Bangladesh, a l l c i t i zens are equal 
before the law and are en^l^led to equal protect ion of law." 

201. The Canadian Government states: 

"Programmes of l ega l ass is tance ^ e g a l Aid^ are applied equally to 
the indigenous andnon-^ndlgenone segments of the population. 

"A programme of Legal Aid .in Canada i s conducted under provincial 
auspices except in the Yukon and northwest Ter r i to r i e s where a P e d e r a l 
l ega l Aid Programme i s i n operat ion. The programmes are a l l designed 
to^ a s s i s t low-income persons, but not spec i f i ca l ly those of na t ive , 
white or ethnic o r ig in . They provide the services of a lawyer i n 

C^/ ^n^ lcd^sh , Canada, Pinland and ^Bwe^en. 
90/ Canada s t a t e s t h i s i n e x p l i c i t terms. See, however, the reference to 

native court workers and other arrangements devised to give lega l ass i s tance to 
indigenous people, in paragraphs 229-231^ below. 

91B Pinland and Sweden. 
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c o u n s e l l i n g a c l i e n t , p r e p a r i n g a ca^e and p r e s e n t i n g i t in cour t . 
There i s a scale of fees according to a b i l i t y to pay i n some instances^ 
much of the service i s provided free to the c l i e n t . l im i t a t i ons on the 
a v a i l a b i l i t y of l ega l Aid are due to the r e s t r i c t e d number of lawyers 
working under t h i s scheme through the Bar Associations: where 
d i s t i nc t i ons have to be made, they are on the bas is of the seriousness 
of the offences ser ious criminal c ^ e s w i l l receive the ass is tance 
of a lawyer 's services regard less of a b i l i t y of pay. Some c i v i l 
offences may also receive a s s i s t a n c e . " 

202. Th^ Government of Sweden sta.tes^ 

"Legal ass is tance i s obtainable free of charge through public l ega l 
a id off ices a f t e r a means t e s t . 

"The r igh t to obtain public l ega l ass is tance at public expense has 
been provided for in respect of cases concerning the appl ica t ion of the 
Aliens Act. In such cases Counsel may also be.-appointed e^ o f f i c i o . 
Compulsory ass is tance has not been prescribed In any adminis t rat ive 
mat te rs . 

"Any personwho lac^s the means to cover ' the costs of the l ega l 
proceedings before a court or who, a f t e r having paid Búhese c o s t s , would 
l ac^ the necessary means for h i s own support or for the fulfi lment of his 
maintenance obl iga t ions i s -Dupon app l ica t ion - granted free l i t i g a t i o n 
by the cour t . I f the court finds tha t i t would be of l i t t l e importance 
for the applicant to h^ve h i s case t r i e d , he w i l l , however, no^ be granted 
free l i t i g a t i o n . The r u l e s g o v e m i n g f r e e l i t i ga -^ iona re appl icable both 
i n c i v i l and^r imina l . cases as well as i n comec t ionwi th^ for ins tance , 
preliminary inves t iga t ions i n criminal casesD 

Â. party who has been granted free l i t i g a t i o n i s also e^empffrom 
such fees to th^ public as may otherwise be charged i n the proceedings^ 
a l l h i s own necessary ont lays are^ moreover, paid from public funds. 

^If the party cannot himself or with ^ne aid of someone e lse 
properly ta^e care of h i s own I n t e r e s t s during the proceedings, the court 
may, upon app l ica t ion , appoint someone to a s s i s t hirn^ the remuneration 
for su.cn ass is tance i s paid from public funds^ In criminal oases counsel 
has the p o s i t i o n o f a public defence counsel^".. ^ 

The Government continues: 

"The formal i t ies required are not very burdensome and depend mainly 
onwhat the appl ica t ion documents contain , ^o one i s compelled to^.have. 
recourse to l ega l a s s i s t ance , but most people do so for obvious reasons. 
Por anyone who has been granted the benef i t of free l ega l proceedings 
the court as a m l e recommends l ega l a s s i s t ance . There sha l l be 
appointed for t h i s purpose a b a r r i s t e r or o ther personwho has passed a 
. . . t e s t prescribed for . . . the office of a judge and i s found to be 
qual i f ied for the assignment. The cos t s for such l ega l ass i s tance are 
met out of public funds. I t should a lso be mentioned tha t a courtes 
chancery s ta f f a s s i s t s the public with advice and information, i n t e r a l i a , 
r e g a r d i n g t h e drawing up of appl ica t ions to be sent to the cou r t . Por 
obvious reasons, however, such ass i s tance i s confined to supplying forms 
to be f i l l e d i n , also to technica l advice and suggestions as to how to word 
a f o r m a l app l ica t ion . " 
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203. The Government has further stated tha t : 

"^o programmes of l e g a l assistance have been set up s p e c i f i c a l l y 
for the Lapps and the Pinnish-speaking population i n n o r t h e m Sweden, but 
they are en t i t l ed to legal assis tance under the same condit ions as other 
Swedish c i t i z e n s . " 

204'. The Pinnish Government s t a t e s . t h a t "programmes of lega l a s s i s t ance apply 
to a l l equally without any discrimination . . . " . 

205. regarding lega l assis tance in the administrat ion of j u s t i c e , the Government 
s t a t e s : 

"A t r i a l free of charge canbe granted to anyone, including a Lapp, 
i f he cannot pay the costs of the proceedings without r e l inqu i sh ing funds 
necessary for his own maintenance or for f u l f i l l i n g his maintenance 
l i a b i l i t i e s . The court may a l so , at the request of such a person and, 
i f poss ib le , fo l lowinghis choice, order a p rac t i s ing lawyer to a s s i s t 
him at the proceedings. The l awyers fee sha l l t henbe paid from Sta te 
funds, ^ore detai led provisions on th i s system are embodied i n the Act 
o n T r i a l w i t h o u t Costs of 6 ^ a y l 9 5 5 ^ o . 212". 

206. The Government has further s ta ted tha t : 

"There are no programmes of legal ass is tance se t up to serve so le ly the 
Lapps. Since Lapp i sh i s not an o f f i c i a l language of the country, 
i n t e rp re t a t ion at the S ta ters expense i s arrangedbefore the courts 
and administrat ive au thor i t i es when needed". 

207. The Special rapporteur did not have speci f ic information on the a v a i l a b i l i t y 
and adequacy of ex is t ing schemes and programmes of l ega l aid i n the northern par t 
of the country as compared to the r e s t of the country. I t shon ldbe noted, 
though, that according to Act ^o. 88 of 2 Pebruary 1975 ^ 1 1 communes are to 
offer lega l aid services to t h e i r inhab i tan t s" . 

208. In some countries 92/ legal assis tance schemes are the same for a l l 
throughout the respective t e r r i t o r i e s ^ Some specia l a t t en t ion seems, however, 
to havebegun to be paid to the problems confrontedby indigenous peoples ^in 
C o s t a ^ i c a a n d ^New^ealand^ or the legal aid provided pa r t i cu l a r l y i n t r i b a l 
distr icts ^in Indian. 

209. According to the Government of India 

"Pree legal aid i s provided p a r t i c u l a r l y in t r i b a l d i s t r i c t s and 
t r i b a l areas through public prosecutors and through lawyers appointed 
spec i f i ca l ly for the purpose. In fac t , a panel of lawyers i s appointed 
i n a t r i b a l d i s t r i c t so that they can follow the casés. Pin^ncia l 

.provision i s made in the budget for the free lega l aid. Though the 
free lega l aid principle would apply to both t r i b a l ' a n d n o n - t r i b a l 
segments of society, in point of fact more care i s being taken to ensure 

92/ As for example i n C o s t a Bica, India and ^ew Zealand. 
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i t s app l i cab i l i t y to the scheduled t r i b e s . On the planning and development 
s ide , funds are being earmarked separa te ly from the Central and State 
Plans^ s imi lar ly , funds are separa te ly earmarked for free lega l a i l to 
the scheduled t r i b e s . Thus, there i s^pro tec t ive discriminat ion^in favour 
of the scheduled t r i be people." 93 / 

210. In Costa Bica the arrangements for the p rov i s ionof l ega l aid apply to the 
whole population on a b a s e s of equal i ty without exp l i c i t discr iminat ion of any 
kind to the disadvantage of the indigenous populations. The Government s t a t e s : 

"There are no legal aid schemes spec i f i ca l ly for the benef i t of̂  
th^ indigenous populations. Provision of t h i s kind i s to b^ ^ad^ in 
1978 through CO^AI." 

211. In I976 i t was reported tha t i n d e a l i n g with the pr incipal problem affect ing 
the indigenous communities, the loss of t h e i r lands: 

" . . . the-ass is tance of the College of Lawyers i s already avai lable for 
the purpose of submitting the claims of indigenous people throughout 
the country to the cour t s . To a s s i s t i n solving those problems, the 
nat ional Indigenous Affairs^Ccmmission w i l l have a cen t ra l office to 
l e a l with these mat te r s . " 94B 

212. I n r e p l y to the Special Bapporteur^s request for information whether legal 
aid i s provided free or a t a reduced cost,, whether the lawyers concerned have 
specialknowledge of indigenous a f fa i r s and whether such professional services 
have been placed on a fo rma l and systematic foot ing, the Government s ta ted in 
1 9 7 ^ n a t : 

^Ina^swer to these ques t^ons^ t c a n b e s ta ted t ha t : ^inoe 1978- CO^I 
has engaged a lawyer s p e c i a l i s i n g in indigenous law ^ o n a partDtime^basis^, 
who provides l ega l advice f o r the protect ion of indigenous r i g h t s 
specified in the laws i n force. The indigenous people v i s i t the cen t ra l 
offices of CO^AI to e x p l a i n t h e i r case and the lawyer provides advice and 
d ra f t s -pe t i t i ons and appl icat ions to preserve t h e i r r i g h t s , i n pa r t i cu la r 
r i gh t s connected with the defence of the i r , land.^ The profess ional .services 
a r e ' p a i d f o r b y O G ^ I f r o m . . - i t s ownbudget^ ^ 

213. The Government added, also in 1979, ^hat : 

"There are no indigenous lawyers, but there are a few non-indigenous 
at torneys who take an i n t e r e s t i n the cause of the abor ig inal peoples 
and a re . r eady to -p rov ide t h e i r s p e c i a l i s t knowledge for the defence of 
t h e i r r i g h t s " . 

214. In-)^ew Zealand, the l ega l aid sys tèmes applicable to a l l and no special 
schemes have been^provided for ^aor i l i t i g a n t s or defendants.. The system does 
not a p p e a r s afford, i n p rac t i ce , the same protect ion to Maoris and ^0 non-Maoris. 

95/ Information provided on JO May 1983-

94/ "Noticiero Indigenis ta" , América Indígena, vol . XXXVI, Но. 1, pp. 188-189-

385 



E/CN.4BSub.2/1983/21/Add.7 
page 57 

215. The Ci t i zen ' s Association for Ba.cia.1 Equality s t a t e s : 

"In theory free legal a i l available to Europeans i^ equally avai lable t o -
^aor i s , though the l a t t e r often f a i l to'make use of i t through ignorance 
of t h e i r r i g h t s , or shyness. Ho special programmes of legal assis tance 
have been set up, though r e c e n t l y ^ a o r i Welfare Officers have been taking 
a wa tch ingbr ie f i n some magistrates^ Courts." 95B 

216. The Government has s ta ted : 

"Ho d i s t i n c t i o n i s made in Hew^ealand law between c i t i zens of di f ferent 
races i n . r e l a t i o n to treatment before t r ibunals and other organs 
administering j u s t i c e . 

"There has recent ly however been a good deal of public discussion in 
Hew^eáland r e l a t i n g to the proportion of ^aori persons appearing in 
court without being represented by counsel. 

"Por a number of years the ^aori and Island Affairs Department 
administered a fund with which arrangements couldbe made for any ^aor i 
accused person to have his legal fees paid. These costs were refundable 
where the accused person was able to meet them, but were wr i t t en off i f 
t h i s was not poss ib le . 

"The above scheme was abandoned a f t e r the passing of the Legal Aid 
Act-1969. This Act applies to a l l c i t izens and provides that any person 
appearingbefore any court or other jud ic ia l t r ibunal may apply for lega l 
a id in p r e s e n t i n g h i s case, whether in c i v i l or criminal proceedings, i n 

' a l l ' c o u r t s ^ including courts of appeal and the ^aor i Land Court. 

"A. study of the s i tua t ion in the l a s t two years has revealed that i n 
prac t ice , although lega l aid i s avai lable , anundue proportion of ^hor is 
appearingbéfore the courts do not avai l themselves of the opportunity to 
apply-for l ega l a id . This i s par t i cu la r ly so i n the case of young offenders. 
l a s t year-the^Govemment referred the question to an interdepartmental 
committee, w i t h ^ i o r i representat ion, to recommend ways of improving the 
provision-of l ega l a id . The recommendations of tha t committee are nowbeing 
examinedby the Government, wh ich i s c'onsideringimprovements i n ' t h e form 
e i the r of duty s o l i c i t o r s p a i d b y the Sta te or of public defenders. 
Whatever form i s adopted wi l l c e r t a i n l y b e of benefit to a l l ^ a o r i persons 
need ingass i s t ance of t h i s kind." 

217. Beference has beenmade above 96B to the fact that the ^ o r i Affairs 
Department provides the services of ^aori social workers in large urban cen t res . 

218^ The services providedby the LegalDefence Office maintained inWel l ing ton 
by the'HgaTamatoa, a ^ a o r i organization, with some f inancia l help from the 
Hew^ealand Government-, have also been mentioned. 97/̂  

' 95/ Information provided oral ly during the Specie.! Rapporteur's o f f i c i a l 
v i s i t to Hew Zealand in 1975; and l a t e r confirmed in wri t ing. 

96/ See para . 99. 

07/ See paras. 48 and 99, above. 
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(iii) Special schemes.for indigenous pooulations 

219^ In Brazil the Statute of the Indian, Act No. 6001 provides: 

"Art. 37. The tribal groups or native-communities are legitimate parties 
for the defence of their rights in justice, and in this case they are entitled 
to assistance from tne Federal Public Prosecutor or from the Indian Protection 
Agency^" 

220. This is to be read in conjunction with article 1 of Act No. 6001 which 
establishes in its s^le paragraph that "the protection of the laws of the country 
is extended to the Indians ^nd native communities in the same terms -̂s it applies to 
other Brazilians, safeguarding national usages, customs and traditions, as well as 
the particular conditions recognized in this law." 

221. In the Philippines, Republic Act No. l888 stipulates: 

"SECTION 4- The Commission shall have the following powers, functions, and 
duties: 

"To authorize trial lawyers of the Commission to assist indigent members 
of the cultural communities accused in criminal cases involving their 
landholdings." 

222. According to a source, 98/ in 1973 the Commission on National Integration 
furnished the following legal assistance in accordance with the provision quoted 
in the preceding paragraph: 

"The legal arm took charge and completed a total of 1,279 actions, 46 of 
which were criminal end ci^.1 cou^ case^, 25 per cent were review and approval 
of private conveyances, encumbrancer real property, and 99 1 ^ to the 
certification of pasture land applications. Countless cases of legal advice 
and counselling help to the ignorant, illiterates and indigents. 

- Handling of civil, criminal, and administrative cases. 

- Sending of communications to private individuals, government agencies, 
field offices and other divisions/sections. 

- Approval of conveyances and encumbrances. 

- Certification of pasture application." 

223. In the case of some countries (Chile and Mexico), government information is 
only available regarding the special services organized for the indigenous 
populations and it has been impossible to obtain information regarding the way the 
schemes work in oractic^. 

98/ Report of tne Commission on National Integration 1973, Quezon City, 1973. 
pp. 17-18. 
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. The Government of Chile stated (1975) that: 

"Each year the Institute prepares a legal aid programme for the 
2,121 undivided indigenous communities in the provinces of Arauco, Bio Bio, 
Malleco, Cautín, Valdivia and Osorno, in which there are 24 departmental 
courts. This assistance is provided as follows: 

"(a) The legal or judicial aid programmes are applicable in all the 
regions mentioned in which there are indigenous populations or indigenous 
community members, who in general have rights of co-ownership of community 
land; 

"(b) The services available and used by them are oral consultations and 
written reports with a view to the resolution of legal or judicial questions; 
the authorization of contracts for the alienation of claims and rights 
belonging to co-owners in indigenous lands; the authorization of contracts 
for leasing the ownership rights of co-owners, and share cropping contracts; 
the authorization of gifts of land for educational, religious, social or 
sports purposes; the authorization of forestry contracts; the institution 
of proceedings against individuals improperly occupying indigenous community 
land to obtain its restitution; handling of administrative procedures of 
indigenous communities at the request of. the majority of the community 
members; the preparation of cases in.the courts of law in which indigenous 
people are parties, in matters relating to the administration, use and 
enjoyment of indigenous lands. 

"In preparing cases the lawyer must take the testimony of witnesses 
and where necessary obtain a plan prepared by a.surveyor employed by the 
Service and a socio-economic reports and assemble all the material required 
to enable the judge to come to a decision. 

"Similarly in dealing with contracts for the alienation of the rights 
of co-owners of indigenous lands, a surveyor is sent to measure the land 
in respect of which rights ^nd shares exist, and it is ascertained 
whether the buyer lives and works in the community. Acontract of sale 
bearing the authorization of the INI is drawn up and sent to the office of 
the notary for signature by the parties. A notarized copy is made and 
included in the file of the community. 

"(c) The Service employs seven lawyers, all full-time, to assist 
members-of indigenous communities, based in the various offices maintained 
by the Service. Members of indigenous communities are free to choose lawyers 
outside the Service, but this does not happen in practice. Members of the 
communities donot make us^ of the services of the College of Lawyers which 
are also provided free. They all avail themselves of the Service's lawyers; 

"(d) ... 

"(e) The Executive Director, the regional supervisors and the lawyers 
themselves; 

"(f) All assistance given by the Institute is freê '. 
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225. With regard to legal assistance services especially provided for indigenous 
people, the Government of Mexico reported: 

There are special programmes in this field: 

"The legal aid programmes of the Instituto Nacional Incigenista are 
specifically intended for indigenous people and include the defence of their 
individual, social and property rights in the municipal, Ste.te and federal 
courts. 

"(a) ... the programmes are mainly concerned with agrarian matters, 
criminal cases involving indigenous people and administrative cases. 

"The general and specific legal assistance schemes for indigenous people 
are described .̂n the document, 'Bases for action 1977-1982', which currently 
governs the work of the Institute. Some of them have been mentioned in 
other replies. 

"(b) ... many services are provided for indigenous people and 
communities for purposes related to the programmes mentioned earlier.^ Seme 
of them are as follows: 

"1. Provision of advice, orally and by correspondence; 

"2. Drafting^of written administrative requests forsubmission to 
municipal, Sta^e and federal authorities; 

"3. Assistance in personal matters by Institute lawyers; 

"̂ .. Formulation of petitions to judicial authorities; 

"5. Participation and representation in judicial proceedings, chiefly 
-criminal.-labour and civil; 

"6. Assistance to the representatives of communities in agrarian 
matters in the conduct of their business; 

"7. Provision of opinions in proceedings concerning recognition and 
establishment of title to community property. 

"(.c) ... the services are provided by lawyers working for the 
Instituto Nacional Indigenista and 'indigenous attorneys', who are law 
graduates or legal practioners working under the General Directorate of 
Educational Services for Disadvantaged Regions and Marginal Groups of tne 
Ministry of Public Education. 

'-As a general rule if the defendant in a criminal case has no defence 
lawyer he is given a list from which to choose a lawyer or lawyers and, if 
he names no-one^ thB judge designates a court-appointed lawyer. 
(Constitution, article 20 (IX)). 

"The lawyers are paid by the State governments in ordinary criminal 
cases and by the federation in the case of federal crimes. 

"(d) As far as the Institute is concerned, no requirement must be 
satisfied. It is sufficient that legal assistance should be requested, that 
it should be needed and that it should be possible to provide it. 
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'̂(e) ... the court-appointed counsel in criminal proceedings are 
designated by the judge in charge of the case. 

"... In the case of the Institute's lawyers and the 'indigenous attorneys' 
the decision to provide the service is made by the director of the indigenous 
co-ordinating centre to which they are attached. 

"(f) ... the services provided by court-appointed counsel in criminal 
proceedings and by the Institute's lawyers are free. 

"As regards the other matters raised, there are no special provisions for 
indigenous people and groups". 

226. The Special Rapporteur requested information about the employment status of the 
Institute's lawyers, viz. whether they were members of the Institute staff or served 
in some other capacity. He also asked whether they were p^id for the services 
performed..in each case or for being available to the Institute and whether they had 
other functions in addition to assisting indigenous people and if so, what those 
functions were(e.g.provision of legal advice to the Institute itself, etc.). ^e 
also asked howmuch time was given'to the various functions. Finally he asked 
whether the court-appointed counsel in criminal cases were satisfactory to 
defendants and how many court-appointed lawyers had the knowledge-Of indigenous 
languages and institutions required for the satisfactory performance of their duties. 

227. The Government stated (198O): 

"The Institute's lawyers are members of the Institute staff. Their 
remuneration for services rendered depends on the salary provided for in their 
contracts. They work full-time. As part of their functions they furnish 
advice .to the Institute. 

"Court-appointed counsel.in most cases are not satisfactory to defendants, 
indigenous andnon-indigenous alike. Most court-appointed lawyers have no 
knowledge of indigenous languages. However, ... efforts are being made to 
promote a wider knowledge of those languages." 

228. In Guatemala, legal aid offices have been setup in places witha largo 
indigenous population to deal specifically with indigenous people needing legal 
assistance-. The following report from the Prensa libre of Guatemala, dated 
31 August 1976 provides an example: 

"People living in the department of Chimaltenango, particularly-lowD 
income members of the indigenous population, will-enjoy the benefits of 
free legal assistance with the establishment of the legal aid service 
attached to the faculty of law of the University of Ŝ n Carlos. 

"Faculty authorities, representatives of the central legal aid office 
and members of the board of the Chimaltenango office met in the departmental 
hall on Saturday to co-ordinatefinal arrangements for opening the premises 
and starting operations. 

"The Chimaltenango office proposes to develop a programme of information 
about the rights of citizens, particularly as regards legal defence, since 
it has been found that many people, most of them indigenous, are tried 
without a lawyer for their defence." 
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229- In addition to the information quoted in paragraph 197, above, the 
Government of Canada has stated that: 

"Court workers are regarded as an important means of assisting native 
people, particularly on minor charges of drunkeness, assault or disorderly 
conduct. Native court workers have been engaged for this purpose in many 
parta of Canada in some cases through the (voluntary) John Howard Society but 
principally through governments and the government-funded Friendship Centres. 
Late in 1972 a Sub-Committee on Native People and' the Law was established at 
the federal level, co-ordinating the efforts of the Departments of Justice, 
the Solicitor-General, the Secretary of State, Indian Affairs and Northern 
Development, and National Health and Welfare. Its main programme will be 
the provision of court workers to assist native people, whether registered 
Indians or other natives, who become involved with the law, and to institute 
services to-provide information to native people on the law and their rights 
under the law. 

"In the northern, areas and in. prairie communities, a disproportionate 
number of court appearances involve native people, usually on charges of 
assault, disorderly conduct or.prostitution.[ It is claimed by Indian groups 
that the courts and police officers exercise discrimination in law enforcement. 
The court worker programme is seen as an important means of overcoming these 
attitudes and of encouraging fair exercise of the law. 

"Native police have been recruited in some of the provinces and in the 
Territories. Some attempts are also being made, notably in Saskatchewan, to 
assist the work of native offender organizations working in prisons and on 
release. 

"The disproportionate number of Indian offenders and the belief on the 
part of Indians that the police and courts work in a manner prejudicial to 
them, can be alleviated only when social and economic conditions improve 
materially for the native people. It is on this assumption that policy
makers and administrators are proceeding with .the implementation of expanded 
economic opportunity and self-government proposal» in Canada. 

230. According to a source: 

."In order•to encourage the development of court-worker services to 
assist Canada's native people in understanding their legal rights and 
obtaining legal assistance, the Department of Justice has established a 
native- court-worker programme. The criteria for eligibility for funding 
under-¡the programme are as follows: 

"1. the programme must serve status and non-status native people 
alike ; 

"2. the programme must be administered by an independent service 
organization which has the support of both status and non-status 
native people; 

"3- any contribution by the Department of Justice must be limited to 
providing court-worker services (i.e., it cannot be used to finance 
half-way houses, or alcohol or drug abuse programmes); 

"4. at least 50 per cent of the cost of the court-worker programme 
must be borne by the province involved: 
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"3- ^he province involved must be willing to monitor the operation of 
the programme in order to assure that the service provided maintains 
certain minimum standards of quality.^ 99^ 

231. Another source explains : 

"The ^ain function of the native court-worker is to bridge the 
communication barrier that exists between the native accused and those who 
administer the criminal justice system. His basic function is to provide 
legal information rather than legal advice. Agreements have been concluded 
with a number of provinces for th^ cost sharing of such programmes. 

"The federal government provides limited funding for experimental 
purposes to some 20 legal services organizations under its Community Legal 
Services and Telephone Legal Services programmes. The combined countrywide 
budget, for these programmes is ̂ 430,000. Funds are- generally provided to 
organizations operating independently of established provincial programmes 
and the defined objectives are to encourage experimentation with new 
delivery techniques and research projects and activities having as their end 
objectives methods of ensuring that comprehensive relevant and effective 
information legal services are made available to the economically 
disadvantaged. Specific service projects promoted under these programmes 
include, preventive, education and counselling projects, the training-and 
utilization of paraprofessionals, delivery of services to the instituionalized 
poor, the rural poor, native and ethnic groups, and law reform 
programmes." 100^ 

232. The Government of the united States of America states: 

"Legal aid programmes have been instituted on American Indian 
reservations, in order that individual indigenous people can have responsible 
help in pursuing their goals. Increasingly Indian people are taking legal 
training which should lead to better legal resources for indigenous people 
and their causes. At least two private groups have been formed to look into 
legal matters for Indians as a whole. These are the native American eights 
^und and the Institute for the Development of American Indian Law. ^oth 
have received money from non-indigenous foundations to continue in their 
work. An Indian tribe may hire its own attorney, but contracts between 
Indian tribes and lawyers involving the use of tribal funds are subject to 
the approval of the Secretary of the Interior." . 

233. According to a publication, in the united States of America: 

"Legal aid programmes are applied equally to the indigenous and non-
indigenous poor. The American legal system is structured so that the 
poor - the vast majority of Indians are poor - are virtually unrepresented. 
The programmes of legal services that the Government speaks so proudly of 
costs approximately ^70 million or 32 cents for each American citizen per 
year. 

99^ programmes Offered. Department of Justice 197^, p.9 

100B Le^al Aid in Canada -1973^ PPD3^. 
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"The number of Indians taking legal training has increased but the need 
is so great that Indians need an exponential increase to be really represented. 

"... 

"The approval of tribal attorney contracts by the Secretary of the Interior 
raises some substantial ethical problems, in that the more zealous an attorney 
is against the 5TA or the Secretary of the Interior the more he may jeopardize 
future approval of the contract. In essence^the one being litigated against 
has a degree of control over the opposing counsel. 

"Another aspect of ... legal services for Indians is the cultural gap 
which exists between white, middle-class liberal lawyers and Indians. The 
lawyers, while well-meaning, have little understanding of the values that are 
important to the Indian. This is especially t^ue when the issue, is individual 
rights Versus -tribal rights. The natural inclination of the lawyer is^to 
side immediately with the individual since the lawyer has little appreciation 
or knowledge of-trlbal rights..." 101^ -

23^-. ̂ ocor^ing to Government information: 

"...-The united States Attorney and the Federal Courts are available 
^o ^.. ^federally recognised Indians^ for defending themselves against non-
Indians and for cases concerning certain ̂mâ jor crimes -murder, manslaughter, 
rape, Incest, assáult-^with intent to.kill-,. assault with a dangerous weapon, 
arson, burglary, robbery, carnal knowledge, assault with intent to commit rape 
and assault resulting in serious bodily injury." 

233D In contrast, it has been stated that^ 

"The united States also suggests that united States Attorneys are 
available to represent Indian tribes and individuals^ for their^protection. 
There is, of course, a famous statute in^the^nlted States Code, 23 OSC 173, 
which does, in fact state in mandatory language that the united States Attorney 
shall represent Indians in court. This mandatory statute,^however, has been 
interpreted to be discretionary. The..̂ nîted States Attorney rarely represents 
Indlans^in court incases involving trust responsibility and there is even a 
tremendous backlog of such cases upon which the united States Attorneys have 
failed to act. If they are not represented by the united States Attorney, 
then the^Onlted--states should not claim before the world community that they 
are. president Nixon has saldrás much in his 1970 message and in.his package 
of proposed Indian legislation which includes the Indian Trust Counsel 
Authority billB ê̂ ha's recognized the serious.conflict of interest between 
the Governments duties towards the Indians and its public responsibilities. 
Itls puzzling that the united States now tells the world that this conflict 
does ho^exlst."102^ 

101B American Indian Law Newsletter, vol. 7, No. 11 pp. 39DÓO. 

102BIbid. pp. 13-1^. 
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23^. Commenting on an official statement by the united States Government regarding 
availability of legal aid services to indigenous populations in that country, a 
writer has stated: 

"^ost Indian tribes have legal counsel of their own choice, subject to 
the approval of the Secretary of the Interior". 

"This is completely true — , but it deserves careful study. An Indian 
tribe cannot employ a lawyer without the assent of the 8IA (oureau of Indian 
Affairs). The 8IA can reject the counsel chosen oy the tr^be, refuse to pay 
his fees and, since January 19^3, reject certain cases. This is to discourage 
legal protection of Indian rights. The 8IA can see to it that activist 
lawyers are never asked for or, if they are, that they are not paid. The 8TA 
also controls what judgments are g^ven and in which cases. Tn these 
circumstances, it is rarely true that the Indian tribes en^oy independent 
ând impartial legal representation. 

"In its comments at the united Nations, the united States did not mention 
the most pernicious aspect of its Indian policy: the legal principle of 
^absolute powers. According to this doctrine, Indian rights ^only exist as 
a concession on the part of Congress^. 

"This means that the Indians enjoy only those few rights that Congress 
has not yet seen fit to take away from them. 

"If the united States wishes to secure internationalapproval for its 
limited recognition of the social and political rights of th^ Indians, it 
must be ready to accept that it does not possess the power^to suppress these 
limited rights."103B 

237D Ine Australian Government has stated that: 

"5̂ very state has established a legal aid service which is available to 
all members of the community, including Aboriginals, in need of such 
assistance. In the Australian Capital Territory, legal assistance is made 
available by statute to the community at large, including Aboriginals, and 
a similar scheme is to be introduced in the Northern Territory. Legal 
services provided under these schemes are either free of charge, or at a 
reduced fee, depending on the nature of the case. The payment of legal 
services generally includes all reasonable expenses that would be incurred 
in the defence of an accused person, the costs being met from Government 
funds.^ 

238. The Government of Australia has stated: 

"^any Aboriginals, because of their depressed socio-economic 
circumstances or their traditional orientation, ̂ re ignorant of their basic 
rights and of the leg^l services available. Special legal aid societies 
for Aboriginals have therefore been established in most states by voluntary 
organizations with Government support." 

103B Russell L. 8arsh, "Le gouvernement américain defend sa politique 
indienne", Amérique Indienne, bulletin N0. 3^, pp. 7-10. 

^ 



2^CN.4^ub.2^19o^21^Ad^.7 
page об 

239. On 24 April 197^, in a letter addressed to the Committee on the elimination of 
facial Discrimination, the Aboriginal Legal Service of western Australia stated: 

"within the past year the Australian Government financed independent 
organizations to enable them to establish legal services for Aboriginal 
people. Ontil that time Aboriginal people suffered a definite disadvantage 
in tĥ Bt they were usually unable to obtain l^g^l aid through established 
sources because those sources did not extend to giving legal assistance in 
maigstrates^ courts, ^ost Aborigines are charged with ^etty offences in 
those courts. 

"These services are looking into all aspects of legal assistance for 
Aborigines, and developing an expertise in this field. A question often 
occurring is one concerning racial discrimination against Aborigines. At 
the moment, discrimination on the ground of race is not -̂n offence, but the 
Commonwealth Government has introduced legislation to provide for penalties 
for such discrimination, and is establising a ^ace delations ^oard to resolve 
such questions by conciliation rather than litigation." 

2^0. regarding a new scheme of legal assistance the Government gives in its 
additional information an outline about the major steps th-̂ t it has taken in this 
field. 

"On 23 July 1973 ^he Attorney-General announced the establishment of the 
Australian Legal Aid Office incorporating the Legal Service bureaux. 
establishment of the Office is the major step the Government has taken to 
make sure that legal aid is readily and equally available to all persons in 
need̂  - particularly disadvantaged persons - throughout Australia ... 

"The programme for 197^BI973 Is to complete the establishment of new 
offices in capital cities and a basic framework of o2 regional offices 
throughout Australia that are intended to bring the law to persons in need. 

"regional offices will be small ^shop^front^ legal offices -usually 
staffed, bŷ  two lawyers ^ that will rely to a large extent upon local 
private practitioners to whom a substantial volume of work will be 
referred. They will operate in conjunction with local community and 
welfare organizations. Offices will be opened in the suburbs of cities and 
1^ towns and regional centres throughout Australia. Special provision will 
be made ^o serve sparsely settled areas of Australia, mobile legal offices 
will be used in some areas. 

"The role of the Australian Legal Aid Office will be to provide a 
community legal service of advice and assistance, including assistance in 
litigation, in co-operation with community organizations, referral services, 
existing legal aid schemes and the private legal profession. Its 
decentralized offices wlll^provide administrative support for community 
advice centres and legal or welfare advice groups generally. 

"The Office will provide a general problem solving service of legal 
advice, including continuing advice, for all persons in need. It is 
intended to solve the majority of problems that affect the ordinary citizen. 
eligibility will be determined on interview without a formal means test — 
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"The Australian Government grant of ^2 million was made available to 
supplement existing legal aid schemes during 1973B197̂ -D The gr^nt was made 
available on a per capita basis as an interim measure with a view to effecting 
a quick improvement in the availability of legal aid. ^1.3 million has been 
provided in 1974^1973 to assist existing legal aid services.^ 

2^1. In addition to the Legal Aid Officer there is also an Aboriginal Legal Service 
Programme in Australia. 

"The Service is available to Aboriginals. ^Aboriginal- m^ans a person 
who is a member or descendant of the Aboriginal race ând is in need of 
legal assistances. It includes Torres Strait Islanders and, where it is in 
the interests of justice in the circumstances of ^ particular case, includes 
a person who lives in a domestic relationship with an Aboriginal. 

"^nder the Programme, legal assistance is being provided in each state 
and the Northern Territory by Aboriginal Legal Services, funded by the 
Department of Aboriginal Affairs and in the Australian Capital Territory by 
the Attorney-General^s Department under delegations from the minister for 
Aboriginal Affairs. 

"Funds are being provided by the Australian Government through the 
Department of Aboriginal Affairs and m^de available to each service on the 
condition that the funds oe applied in accordance with the conditions laid 
down in the Programme, ^ach Service is required to submit annual budget 
proposals for approval by the Department of Aboriginal Affairs. 

"The service operates through an Aboriginal Legal Service in each 
state and territory in Australia on Government grants given on these terms: 

"1. ^ach Service is responsible for the provision of the facility in 
its state or territory but may make arrangements with Services in other 
places to avoid problems arising from geographical boundaries. 

^^ ^ach Service has flexibility in its development, to meet the needs 
of Aboriginals who stand in need of legal assistance. The facilities 
include, as funds permit, arrangements with legal practitioners in 
private practice for representing applicants in individual cases, with 
legal practitioners on a retainer basis where the usual arrangements 
for individual cases cannot readily be made, the direct employment of 
legal practitioners, field workers, social workers and administrative 
staff. In the latter three cases preference will be given to 
Aboriginals or to those persons who show an affinity with Aboriginals. 
research assistance into the special legal problems of Aboriginals and 
the provision of publicity and relevant educational activities directed 
to Aboriginals and persons or groups who deal with Aboriginals is also 
envisaged. 

"^ach service may reimburse existing facilities for the provision 
of Legal Aid to Aboriginals at the rate of the cost to that facility 
of assisting the Aboriginal in a particular matter, plus an amount 
equal to the estimated cost of administration by the facility of that 
matter not exceeding 3 per cent of the legal account. 
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"Legal assistance to Aboriginals is available for: 

"(a) representation in courts and tribunals throughout Australia where 
the Aboriginal has grounds for such representation: 

"(b) advice on matters in which the aboriginal has or is likely to hav^ 
a direct interest, whether personally or ^ a member of з̂ groups 

^(c) assistance in non^contentious m^tt^r^ wh^r^ tn̂ .̂  ̂ .̂  l^^ly ô ^ of 
direct benefit to the Aboriginals 

restrictions -

"(a) Legal assistance, other than to ascertain if tne Aboriginal has 
reasonable prospects of success, will not be granted in respect of 
proceedings by way of appeal if in the view of the Service ^o good 
purpose would be served by prosecuting or taking part in the appeals 

"(b) Actions to be taken on behalf of an Aboriginal community or a 
substantial Aboriginal group will^be considered on an individual basis 
by the Australian Government following an approach by a Service. 

"An Aboriginal who is reasonably able to make a contribution towards the 
expense of his legal assistance may be required to do so.^ 104B 

IC^B Letter from the Aboriginal Legal Service of western Australia, op.cit. 
(See para. 239, above)D 
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