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. MANDATE

1. In its resolution 1998/59 the Comm ssion on Human Ri ghts wel comed the
report of the independent expert on the situation of human rights in Somalia
(E/ CN. 4/ 1998/ 96) and requested her to report on the human rights situation in
Somalia to the Conmission at its fifty-fifth session, in particular on the
basis of a detailed assessnent of the neans necessary to establish a programe
of advisory services and technical assistance through inter alia, the
contribution of agencies and programres of the United Nations in the field, as
wel | as of the non-governnental sector

2. Pursuant to that request, the independent expert has been foll ow ng
devel opnents in the human rights situation in Somalia. She also visited the
region from 31 Cctober to 13 November 1998. Taking base in Nairobi, Kenya,
where the United Nations and international agencies that operate on Somalia
are | ocated, she carried out visits to Jowhar in the south of Somalia

on 4 and 5 Novenmber 1998 and Hargeisa from9 to 12 Novenber 1998. An attenpt
to visit Puntland, in particular the tows of Garowe, Gardo and Bossaso, did
not materialize for |logistical reasons. Moreover, once again, the security
situation did not allow the i ndependent expert to pay even a one-day visit to
Mogadi shu.

3. The i ndependent expert is grateful to all those who assisted her during
this mssion. Special thanks are due to the Somali human rights defenders,
woren' s groups, other NGOs and individuals. The expert is grateful to al
Somali officials who facilitated her visit and provided her with usefu

i nformati on.

4, The i ndependent expert is also thankful to the staff of all the

i nternational agencies that net with her. Particular thanks are due to the
Resi dent Humani tarian Coordi nator and to the Special Representative of the
Secretary-Ceneral in Somalia and their staff for their enthusiasm and support
for human rights work on Sonuali a.

5. The i ndependent expert w shes to thank the United Nations Devel opnent
Programme (UNDP), the United Nations Political Ofice for Somalia (UNPOS), the
United Nations Children's Fund (UNICEF), the United Nati ons Educati onal
Scientific and Cul tural Organization (UNESCO), the Ofice of the

United Nations Hi gh Comm ssioner for Refugees (UNHCR) and the United Nations
Devel opnent Fund for Wonen (UNIFEM for sharing their insights and

experience with her, especially UNDP, which facilitated the mssion. On

13 Novenber 1998, the independent expert attended a regular United Nations
country team nmeeting, which she found useful. The Expert is also thankful to
the representatives of intergovernmental organizations, such as the

I nternational Organization for Mgration (I1OM, with whomshe net, as well as
those of international non-governnental organizations.

6. Thanks are also due to the representatives of various Governnents, in
particul ar, those of Denmark, Italy and the United States of America, who
spared time to neet with her. Gatitude is also due to the staff of the
Eur opean Commi ssion - Sormalia Unit in Nairobi
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7. On 12 Novenber 1998, the independent expert had a fruitful meeting with
Sir Kieran Prendergast, the United Nations Under-Secretary-General for
Political Affairs, during his visit to Kenya in relation to the Sudan and
Somalia. The objectives of the visit with regard to Sonalia were to enable
the Under-Secretary-General to |listen to the various Somali |eaders, as well
as external actors, to see what conclusions could be drawn at that stage.

Al t hough the Under-Secretary-General did not go to Somalia, he net with the
various Somali personalities in Nairobi. The expert discussed the human
rights situation in Somalia with him Questions relating to the integration
of justice and human rights issues in the political process were also

di scussed. The expert was encouraged by the support he expressed for
reinforcing human rights work with regard to Somali a.

[1. | NTRODUCTI ON

8. Ironically, Somalia is one of the nost honpbgeneous countries in Africa.
The vast mgjority of its popul ati on speak the sane | anguage, share the sane
ethnic and tribal background, have the sane cultural heritage and practise the
sanme religion, Islam

9. During 1998, the conpl ex energency situation continued in Sormalia. Mst
of the country remai ned subnmerged in the internal clan conflict that led to
the col |l apse of the central governnment in 1991. Human life continues to be
endangered by the frequent eruption of internal fighting, fam ne and disease.

10. Sormalia is classified anmong the | east devel oped countries. According to
the UNDP Human Devel opnent Report 1998 Sonmlia, average |life expectancy in
Somalia is estimted at between 41 and 43 years. The nortality rate for
children under five years of age exceeds 25 per cent; the primary schoo
enrolnment rate is between 13 and 16 per cent; and gross national product (G\P)
per capita is between US$ 176 and 200. ?

11. As UNDP puts it, in nost other countries, “any one of these indicators
woul d be considered a national energency. Yet Somalia's prol onged

humani tarian crisis has raised the threshold for what is considered an
energency there - only outright fam ne conditions and deadly epi denics
generate humanitarian response. ?2

12. This humanitarian crisis is frequently attributed to the fact that

m ni mal foreign devel opnent aid is allocated to Somalia because of the
fighting, since developnment is not sustainable in this country. What is often
overl ooked, however, is that although, before 1991, Somalia received one of

t he highest | evels per capita of foreign aid in the world, it still ranked at
the bottomof the listing for devel opnent indicators, largely owing to the
fact that nost of the aid was spent on unsuitable projects or lost to

wi despread corruption. 3

13. Mor eover, the daily consunption of gaat, a mldly narcotic green | eaf
not considered a controlled drug under United Nati ons conventions, by nost
Somal i nmen has a serious adverse inpact on Somali society. It contributes to
violence within the famly and diverts meagre household i nconme away from

heal th and educational needs. It also reduces work hours, and therefore
productivity, as chewi ng sessions normally begin in the early afternoon
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14. Hi storically, Somalia mainly relied for income on the export of
livestock, the nost productive part of its econony. The |ack of centra

pl anni ng, the destruction of the export infrastructure, such as ports and

ai rports, and outbreaks of livestock di sease have severely restricted this
source of incone. In January 1998, the United Arab Em rates announced a ban
on inmports of livestock from Sormalia, allegedly because of Rift Valley

Di sease, which affects both |livestock and humans. In addition a Saudi Arabian
ban on inmports, also in 1998, seriously affected the Somali econony and led to
popul ati on di splacenent. This issue was discussed during a neeting of the
partners of the Inter-Governnental Authority on Devel opnent (1 GAD) in Ronme on
19 and 20 Novemnber 1998 and it was deci ded that the Government of Saudi Arabia
woul d be approached on this matter

15. The econony is chronically short of |abour. As a result, in sone areas,
particularly in southern Somalia, there are disturbing allegations of seasona
and ad hoc forced | abour practised by the mlitias. Some unprotected
mnorities, such as the Bantus, are especially affected by this practice.
Forced | abour takes place in particular on banana plantations that are used by
an Italian conpany, or on former State farms that are currently controlled by
the mlitias. Mlitias force workers to work on the plantations during the
harvesting season. Grls as young as six years old are forced to work.

16. In fact, children often constitute a part of the |abour force. Aninals
are often herded by children. Only 14 to 17 per cent of children between the
ages of 6 and 14 are enrolled in school. * The nunber of boys enrolled is
double that of girls. Grls often drop out of school earlier, as the famly
prefers to invest in a male child. This will undoubtedly have a serious
adverse inpact on the future participation of women in public life in Somali a,
as nost will be uneducat ed.

17. The social and political structure generally favours men. The clan, its
elders and mlitias are the top influential forces in Somalia. The elders and
mlitia are typically nmen. Al though wonen sonetines encourage cl an-based
partisan politics, they often make strong calls for peace and reconciliation

18. Al so unfavourable to wonen is the emergence in several parts of Somalia
of a cross-regional and cross-clan Islam c novenent known as Al -Itihad.

Al t hough | sl am has al ways played a strong role in the country, this
fundanment al i st nmovenent has introduced a stricter interpretation of Islamto
Somal i a.

19. Neverthel ess, wonen play a special role in the business comunity, as
well as in the intergovernnental sector. The business comunity is gaining
strength in Somalia, which reflects positively on wonen. It has been ensuring

a level of stability in the country. For instance, businessmen were said to
have been responsible for the rel ease of the 10 workers of the Internationa
Conmittee of the Red Cross (I CRC) who were ki dnapped in Mgadi shu in

April 1998 (see para. 52 bel ow).

20. Much of the human rights abuse in Somalia is linked to control of the
country's resources. Dispute over land is extrenmely common. Mst affected by
these conflicts are mnority groups such as the Bantus and Rahanweyn, as wil|
be el aborated on bel ow.
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21. On a separate issue, the independent expert remains concerned about the
actions of foreign troops in Somalia in 1992 and 1993, which she discussed in
her previous report (E/ CN. 4/1998/96). 1In the spring of 1998, the

United States press reveal ed further allegations concerning the actions of
United States troops in Somalia. In May 1998, a mlitary court in Belgium

sentenced a soldier to six nonths in prison after finding himguilty of racist
behavi our while serving with the United Nations Operation in Somalia (UNOSOM
in 1993. The soldier was reportedly accused of sexually abusing a Somal
girl, tying a child to a vehicle and forcing a Somali Miuslimto eat pork

22. On 23 Decenber 1998, the CGovernnment of Italy transmitted to the

i ndependent expert the report of the Gallo Commr ssion of Inquiry into

al l egations of violations of human rights commtted by Italian soldiers
serving with UNOSOM The report is in Italian. The independent expert wll
reflect on this issue at a |later stage, when an English translation is
avai | abl e.

I11. THE POLITICAL SI TUATI ON

23. Somal i a has been wi thout a central governnent since 1991 and over 30
factions are fighting in the country. Since 1995, when the nmandate of the
United Nations Operation in Somalia (UNOSOM was term nated, severa
initiatives have been | aunched to bring peace to Somalia. Mst, if not all
of these initiatives were encouraged by external actors. Agreements were
reached by the warring factions in Nairobi in 1996, Sodere in January 1997,
Sana'a in May 1997 and Cairo in May 1997. None of these agreenents were
honour ed, however. °

24, Two initiatives are currently under way. The first initiative was
encouraged by the League of Arab States and nediated by Egypt. A neeting was
held in Cairo from 12 Novenber to 22 Decenber 1997 at which it was decided to
convene a national reconciliation conference in the town of Baidoa, controlled
by Hussein Aidid, in February 1998, which would consist of 465 del egates who
woul d el ect a presidential council and a prine mnister and woul d adopt a
transitional charter, based on a federal system The venue of the Conference

became controversial. There had been previous agreements to hold such a
conference in Novenber 1997 in Bossaso, in north-east Somalia, which is
controlled by another faction, the National Salvation Council. The |eaders of

the National Salvation Council considered that the Cairo process intensified
conflict amobng the factions. The unrecognized State of Somalil and al so
strongly criticized the Cairo process and indicated that it would not attend
the Conference, as it does not consider itself part of Somalia. |In any event,
neither the Bossaso conference nor the Baidoa conference took place.

25. One of the main effects of the Cairo neeting was to bring together the
three main Mbgadi shu faction | eaders, Messrs. Ali Mahdi, Gsman Atto and
Hussein Aidid. They agreed, inter alia, to take all the necessary action to
reopen the port and the airport of Mgadi shu as soon as possi ble. However,
the port and the airport remain closed at the tine of witing this report.

26. Since the Cairo neeting, the factions operating in Mgadi shu have been
trying to negotiate a common adm ni stration. This admnistration, known as
the Benadir governnent, is only supported by the three main factions, |ed by
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M. A'i Mahdi, M. Hussein Aidid and M. Osman Atto. Three other factions,
however, dispute the legitimacy of this adm nistration. |Its effectiveness is
therefore limted.

27. Anot her peace initiative is under way under the auspices of |IGAD, a
subregional entity concerned with issues of devel opment in the Horn of Africa,
chaired by President Daniel Arap Mdi of Kenya. Ethiopia is leading this
initiative in close collaboration with the | GAD Partners' Forum which
conprises several international actors interested in issues relating to

devel opnent in the Horn of Africa. Italy leads this group for issues
concerning Somalia. Although IGAD is considered to be a weak regi onal forum
many States support the current 1GAD initiative and consider that it needs
strengthening. ¢ The process is difficult not only because it is not
supported by all the factions, but because of differences of opinion between
Et hi opi a and Egypt on how to achi eve peace in Somalia. Several neetings were
hel d under the auspices of I1GAD and its partners. The |atest such neetings
were held in Rone, on 16 and 17, and on 19 and 20 Novenber 1998. The

Under - Secretary-CGeneral for Political Affairs headed the United Nations

del egation to this neeting.

28. The protection of human rights and respect for humanitarian | aw have not
featured promnently in these talks. The independent expert considers that
human rights, an issue that cuts across all United Nations activities,

i ncl udi ng peace-maki ng, should be given nore significance in these
negoti ati ons. Ethiopia and Egypt have a particular role to play in this
regard and should call upon the warring factions in Somalia to sign
undertakings at a mnimumto refrain fromconmtting the international crines
that are referred to in part Il of the present report.

29. The fact that none of these initiatives have produced radi cal changes on
the ground shows the limtations of a top-day peace-nmaki ng approach in the
context of Somamlia. Meanwhile, local initiatives to create regiona
governnments generate nore hope, for some of them can be considered as buil ding
bl ocks for a federal State

30. In addition to the self-proclainmed and unrecogni zed State of Sonalil and,
Punt| and was created in 1998. Unlike Sonaliland, which aspires to

i ndependence, Puntland envi sages regional autonomy within Somalia. The
Punt | and Constitutional Conference held in Garowe between 15 May and

30 July 1998, was attended by 470 del egates fromthe Bari, Nugal, Sool and
Sanaag regions, and by hundreds of observers fromthese regions. None of the
del egates were women. This is typical: wonen throughout Somalia are not
invited to any of the reconciliation neetings. They sonetines attend anyway,
however .

31. The conference ended by formul ating a new “social contract” as a basis
for the restoration of effective State authority. The creation of Puntland
and the attendance at the Conference of representatives of the Sool and Sanaag
regions intensified the tension between the north-east and the north-west,
since both Sormaliland and Puntland claimauthority over Sool and Sanaag.
Proposal s for the creation of Hiranland and Jubbaland, with a status simlar
to Puntland, are al so being discussed.
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32. The northern regions of Somalia are the nost stable, with sone form of
adm ni stration, the nost advanced of which is Somaliland. The rest of the
country consists either of regions in crisis, such as Mbgadi shu and Ki smayo,
or regions in transition, such as H ran and Jobba.

V. LEGAL FRAMVEWORK

33. As the independent expert pointed out in her two previous reports, as
long as the warlords, the nmilitias and other irregular arned forces continue
their fight in Somalia, and until a peaceful settlenent is reached,

i nternational humanitarian law relating to non-international arnmed conflict
applies in the whole territory of Somalia, irrespective of whether a specific
area is engulfed in active fighting or not. This includes the Puntland

regi onal governnent in the north-east which considers itself as part of
Somal i a and separatist Somaliland, which is asserting i ndependence, in the
absence of international recognition of its separate status.

34. As a result, all parties to the conflict are bound by the | aws and
custons applicable in arned conflicts not of an international nature, which
are mainly aimed at protecting the civilian population fromhostilities. They
prohi bit deliberate attacks upon civilians and outlaw i ndiscrimnate attacks.
They forbid attacks on non-mlitary objectives and require precautions when
attacking mlitary targets.

35. These rules are enbodied in article 3 conmon to the four Geneva
Conventions of 12 August 1949. This jus cogens provision, considered
absol utely binding, constitutes the backbone of humanitarian law. 7 It
provi des that

“ each Party to the conflict shall be bound to apply, as a m ni mum
the foll owi ng provisions:

(1) Persons taking no active part in the hostilities, including
menbers of arned forces who have laid down their arns and those pl aced
hors de combat by sickness, wounds, detention, or any other cause, shal
in all circunstances be treated humanely, w thout any adverse

di stinction founded on race, colour, religion or faith, sex, birth or
weal th, or any other simlar criteria. To this end, the follow ng acts
are and shall remain prohibited at any tine and in any place what soever
with respect to the above-nentioned persons:

(a) violence to life and person, in particular murder of al
ki nds, mutilation, cruel treatnent and torture;

(b) taki ng of host ages;

(c) outrages upon personal dignity, in particular humliating
and degradi ng treatment;

(d) t he passing of sentences and the carrying out of executions
wi t hout previous judgenment pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized as
i ndi spensabl e by civilized peoples.
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(2) The wounded and sick shall be collected and cared for.”

36. Moreover, the Rone Statute of the International Crimnal Court 8

provi des an indication of what constitutes customary international |aw norns
with regard to war crimes committed in an armed conflict not of an

i nternational character. |In addition to the provisions of conmon article 3 of
the Geneva Conventions nentioned above, the followi ng acts are consi dered as
war crinmes under article 8 (2) (e) of the Rone Statute:

‘(1) Intentionally directing attacks against the civilian popul ation as
such or against individual civilians not taking direct part in
hostilities;

(ii) Intentionally directing attacks agai nst buil dings, materi al
medi cal units and transport, and personnel using the distinctive
enbl ems of the Geneva Conventions in conformty with internationa
I aw,

(iii) Intentionally directing attacks agai nst personnel, installations,
material, units or vehicles involved in a humanitarian assistance
or peacekeeping m ssion in accordance with the Charter of the
United Nations, as long as they are entitled to the protection
given to civilians or civilian objects under the Law of arned
conflict;

(iv) Intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historic
nmonunment s, hospitals and places where the sick and wounded are
col l ected, provided they are not mlitary objectives;

(v) Pillaging a town or place, even when taken by assault;

(vi) Conmitting rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2 (f) [of the
Statute], enforced sterilization, and any other form of sexua
vi ol ence al so constituting a serious violation of article 3 comon
to the four Geneva Conventions;

(vii) Conscripting or enlisting children under the age of 15 years into
armed forces or groups or using themto participate actively in
hostilities;

(viii) Ordering the displacenment of the civilian population for reasons
related to the conflict, unless the security of the civilians
i nvolved or inperative mlitary reasons so demand;
(i x) Killing or woundi ng treacherously a conbatant adversary;
(x) Decl aring that no quarter will be given;
(xi) Subj ecting persons who are in the power of another party to the

conflict to physical mutilation or to nmedical or scientific
experinments of any kind which are neither justified by the
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medi cal , dental or hospital treatment of the person concerned nor
carried out in his or her interest, and which cause death to or
seriously endanger the health of such person or persons;

(xii) Destroyi ng or seizing the property of an adversary unless such
destruction or seizure be inperatively demanded by the necessities
of the conflict.”

37. Al the fighting forces and militias in Sonmalia are bound both by the
provi sions of comon article 3 of the Geneva Conventions and by
article 8 (2) (e) of the Rone Statute.

38. In addition, the Rone Statute defines crimes against humanity, which are
al so prohibited in the context of Somalia. Crines against humanity are al so
prohi bited by customary international |law and it is now clearer than ever that
this category of crines applies both to governnment agents and to non-State
actors. These crines, enunerated in article 7 of the Statute, consist of the
foll owi ng acts:

(a) Mur der ;

(b) Ext erm nati on;

(c) Ensl avenent ;

(d) Deportation or forcible transfer of population

(e) I mpri sonnent or other severe deprivation of physical liberty in
viol ation of fundanmental rules of international |aw,

() Torture,

(9) Rape, sexual slavery, enforced prostitution, forced pregnancy,
forced sterilization, or any other form of sexual violence of conparable
gravity;

(h) Persecuti on agai nst any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender as defined in
par agraph 3, or other grounds that are universally recognized as inpermssible
under international |aw

(i) Enf orced di sappearance of persons;

(j) The crime of apartheid,;

(k) O her inhumane acts of a simlar character intentionally causing
great suffering, or serious injury to body or to nental or physical health.

The definition of these crines is further elaborated in the Statute.
39. In addition, the Somali factions are bound by the fundanental principles

of humanity, even if violations of these principles do not rise to the |eve
of crimes. This topic is currently being considered by the United Nations
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Secretary-Ceneral, as mandated by the Comm ssion on Human Ri ghts, and the
i ndependent expert will reflect on it as the discussion evolves. °

V. RESPECT FOR HUMAN RI GHTS AND HUMANI TARI AN LAW

40. The ways in which sone of the fundanental principles mentioned in the
previ ous section are violated in Sormalia are presented below. All the action
descri bed constitutes war crinmes and/or crines against humanity which could
give rise to universal jurisdiction under customary international law. As a
result, domestic courts in any country in the world could exercise
jurisdiction over the individuals accused of committing such crinmes and coul d
bring themto justice. The Spanish request for the extradition of the Chilean
Ceneral Pinochet when he visited the United Kingdomin October 1998, should
serve as an inportant signal in this regard. 1In the light of the severity of
the violations in Somalia, the establishment of an international tribunal for
Somal i a m ght be envisaged at some stage.

A. Violations of the right to life

41. Violations of the right to life are extremely conmon in Somali a.
Cvilians, in particular, children, wonen and the elderly are the main victins
of these attacks. The independent expert was extrenely saddened by the
killing of M. Hassan Gaal, a Somali staff menber of the United Nations

Devel opnent Ofice for Somalia (UNDOS), on his way from Jowhar to Mogadi shu

on 4 Novenber 1998. When the vehicle he was travelling in was about

20 kil onetres away from Mogadi shu, it was apparently attacked by bandits,

| ooking for nmoney. Six of the seven passengers were massacred; the seventh
survi ved because the killers assuned he was dead. The United Nations agencies
were deeply affected by this incident.

42. The i ndependent expert was alarmed to learn during her visit to the
hospital in Jowhar, a relatively peaceful town in southern Somalia, that two
to three persons enter the hospital daily with gunshot wounds as a result of
mlitia or bandit activities.

43. Landm nes present a major threat to the right tolife. 1In

February 1998, for instance, two | andm ne explosions in southern Sonmalia
kill ed ei ght people and wounded nine others. The first occurred when a
vehicle ran over a | andm ne near the western border with Ethiopia. Can
elders in the region accused the mlitant Miuslimfaction, Al -Itihad, of

pl anting such mnes. The other explosion occurred the next day on the dusty
road between Garbaharrey and El-Al, about 400 kil ometres south of Mogadi shu
Landm nes are a serious problemin Somalia, which is considered to be one of
the nost mined countries in Africa.

B. Intentional attacks against the civilian popul ation
and civilian objects

44, Clan identity in Somalia is stronger than any other identity and beyond
the clan there is little sense of community. To the menbers of a clan the
lives of nmenbers of other clans sinply have | ess neaning. This often leads to
measures close to ethnic cleansing. Mnority groups, such as the Bantus and

t he Rahanweyn, are the main victins of such attitudes.
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45, Al | egations of the existence of mass graves in Hargei sa and el sewhere
are particularly disturbing in this regard. The independent expert exam nes
this issue belowin the section on her visit to Hargeisa (sect. VI). The
report of a team of forensic experts who exam ned the sites in Hargeisa is
provided in the addendumto the present report (E/ CN. 4/1999/103/Add.1).

46. In the fighting in the south of Somalia, warriors do not differentiate
bet ween conbatants, civilians and those who have fallen hors de conbat. The
fighting factions often use what are known as “technical s”, vehicles that have
been converted into sem -automati c weapons, to shell areas in a nmassive and

i ndi scrimnate manner. The May and Novenber 1998 fighting around the southern
port town of Kismayo claimed many |ives. The United Nations and the

i nternational aid agencies called for a halt to the use of force, but in vain

47. Not only the popul ation, but also their property is intentionally
attacked. In May 1998, it was reported that during clan fighting between

M. Hussein Aidid and General Mrgan near Kismayo, the road bridge |inking

Ki smayo and Mogadi shu was destroyed by General Mrgan, causing thousands to
flee. The destruction of the bridge nade it nore difficult to reach the
agricultural heartland of the | ower Jubba valley and created a food energency
that was difficult for the aid agencies to tackle.

48. Oten when the Habir Gedir clan of M. Hussein Aidid | aunches attacks in
the Bay and Bai kal regions, for instance, villages are | ooted and burned. The
vi | | ages around Bai doa have suffered greatly, which has led to mass

di spl acenent. Villages are burned to drive the villagers fromtheir |and,
thereby clearing the area of the other clan. The current occupation of Bay by
the Aidid forces is said to be one of the npst violent events to have occurred
in southern Somalia. It should be noted, in this respect, that ordering the
di spl acenent of civilians constitutes a war crine.

49. The United Nations sent a mission to assess the humanitarian needs in
the area on 9 Novenber 1998, but the aircraft carrying the nenbers of the

m ssion was shot at and could not |and. Another United Nations aircraft was
shot at on 18 Novenber 1998 at Bardera as it taxied to the unloading area.

The front wheel and cargo bay of the aircraft were damaged. There were no
casualties. The pilot was alone in the aircraft. He was extracted by the
crew of another United Nations aircraft. The attacker is thought to have been
angry with the United Nations for not hiring his car

C. Treatnent of the wounded and sick

50. Hospitals are often raided and civilians and sick mlitia menbers in the
hospital are attacked and killed. During the independent expert's visit to
the region, there was extensive fighting in Kismayo, which clained civilian
lives. The four-nmenber team of Médecins Sans Fronti éres-Bel gi um was evacuat ed
on 3 Novenber 1998 because it was anticipated that if the Aidid nmlitia, who
were about 12 kil ometres away fromthe hospital, took over, they would attack
the hospital |ooking for wounded mlitia nmenbers. Expatriates were therefore
evacuated. Simlar action was taken in May 1998 when Ki smayo was under siege,
al so by Aidid forces.
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D. Pillage
51. Looting is carried out systematically by nmenbers of the mlitias and by

bandits, for instance, during the occupation of the Bay and Bai kal regions by
the Habir Gedir clan of M. Hussein Aidid.

52. Tensi on was growi ng i n Jowhar when the independent expert visited the
town on 4 Novenber 1998, because a businessman contracted by the

United Nations to construct a bridge in Belet Wyne had decided to di smantle
and |l oot part of the bridge in Jowhar to fulfil his contract. The

United Nations had to reassure the residents of Jowhar that it did not intend
to steal their bridge. As a result of this situation, United Nations aid

wor kers were unable to go to Jowhar for several days for fear of revenge.

E. Host age-t aki ng

53. Abducti on and hostage-taking of Somali citizens and of internationa
relief workers have been w despread in Somalia since 1991. Aid workers are

ki dnapped either for ransom or to attract attention, or in revenge by Somalis
working with them who are dissatisfied with their contracts or salaries.

Humani tari an agenci es do not operate in areas where there is a high risk of

ki dnappi ng and hostage-taking. This inevitably |leads to humanitarian crises
in these areas.

54, The nost serious incident of hostage-taking in 1998 involved the
abduction of the 10 nenbers of an | CRC del egation on 15 April 1998, as their
aircraft landed in north Mbgadi shu airport. Five of the abducted were | CRC
expatriate staff, two were staff of the International Federation of Red Cross
and Red Crescent Societies, one was a staff nenber of the Somali Red Crescent
Society, and two were the plane's pilots. There was one wonman anong the
hostages. The captives included a United States citizen of Somali origin, two
Swi ss, a Norwegi an, a German, a Belgian, a French woman and a Somali. The
pilots were from Kenya and South Africa. The hostages were held for 10 days
and then rel eased. The elders of the Abgal sub-clan that controls north
Mogadi shu intervened for their release. There were conflicting reports about
t he abductors' demands.

55. The ki dnappi ng had very serious consequences for Somalia. As a result
of it, I1CRC decided to withdraw its remai ning expatriate staff in Somalia to
Nai robi. United Nations aircraft and those of the international agencies no

I onger land in north Mgadi shu, so that the city is even nore isolated than
previously.

56. This was not the only incident of kidnapping in Mgadishu in 1998. The
i ndependent expert interviewed a UNHCR staff menber who had been ki dnapped
with two other colleagues in February 1998, also in Mgadi shu. Their

del egati on, conposed of two wonen and one man, had been stopped by 15 arned
young peopl e, aged about 13 to 16, as it came out of a neeting with faction

| eader M. Osman Atto, whose mlitia controls part of Mpygadi shu. The two
armed guards accompanyi ng the del egati on surrendered. The del egati on was
brought to an abandoned house for about half an hour. It seens that the

ki dnappi ng was carried out by nenbers of a group controlled by M. Atto in
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order to attract his attention because they had certain grievances with him
The ki dnapped persons were rel eased half an hour later by M. Atto hinself.

57. Piracy at sea is another source of serious concern, especially in the
nort h-eastern zone of Somalia. GOccasionally, crews and fishernmen are held
hostage. Two ships, one Bul garian and one Syrian were reportedly seized by
armed pirates on 13 January 1998. The Bul garian ship, which had 11 sailors on
board, was being towed by the Syrian ship, which had 22 sailors on board,
because of engine failure. Al 33 nmen were taken hostage. They were rel eased
at the end of January after a ransom was paid.

58. The crew of a ship flying the Tai wanese flag were reportedly captured
and held for eight months. They were eventually rel eased in August 1998 after
paynment of a |arge sum of nobney. The anmobunt was considered as a fine inmposed
by the | ocal shariah court for failure to obtain a fishing licence fromthe
local mlitia controlling the area.

F. Conscription of children under 15

59. As is clear fromthe case of the kidnapping of UNHCR staff referred to
i n paragraph 54 above, children under 15 are conmonly recruited by the
mlitias. This is a war crine.

G Ilrreqular judiciary

60. The unified justice systemcollapsed in Somalia with the coll apse of the
central government. Various comrunities in Somalia apply different rules:

the community el ders enforce the I egal framework that suits them These rules
are usually based on either the customary system shariah, a conbi nation of
both, the | aws which before Siad Barre's takeover in 1969 or during his
dictatorship, or a mxture of all of them

61. In her two previous reports (E/ CN. 4/1997/88 and E/ CN. 4/1998/96), the

i ndependent expert el aborated on some court structures, particularly in

Har gei sa and Bossaso. During her |atest mssion, she was able to gather sonme
i nformati on on the shariah courts that are operating in north Mgadi shu

62. The shariah courts are perceived by the population as instrunents to
establish sone | aw and order in a tinme of anarchy and therefore help in the
fight against crimnality. The courts are not set up by the fundanentali st
Al -1tihad novement, but by the faction | eaders who act as interlocutors for
the Somali people with the international community.

63. These courts create serious dilemuas for the international agencies
whose priority is to carry out humanitarian relief work. The agencies have
established as a condition for operating that there nust be peace in the
comunities where they work. When the |ocal conmunity responds by
establishing shariah courts that carry out corporal punishnment to deter
crimnals and bandits, the international comrunity is disconcerted. On the
one hand, it needs tranquillity, on the other hand, tranquillity is
established at the expense of human rights.
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64. In Jowhar, the independent expert had the opportunity to interview a
former senior judge, who explained the history and functions of the shariah
court in Jowhar.

65. After the shariah court in north Mbdgadi shu, which is under the contro
of M. Ali Mhdi, was established in 1994, it established a shariah court in
Jowhar in February 1995. The Jowhar court ceased to exist in May 1998 when
the judges resigned owing to conflict between the court system and

M. Ali Mhdi

66. The court in Jowhar was composed of 11 judges, said to have been

sel ected by the | ocal population, 10 of whom had been educated in npbsques.

One had graduated fromthe Teachers Coll ege in Mdgadi shu. All the judges were
men. When asked why wonmen were not appointed to the judiciary, the judge
answered that judges must be independent. A wife was under the authority of
her husband; as long as she was a wife and gave birth to his children, she
could not serve as a judge. The response is an exanple of the deep bias

agai nst wonen in Somali a.

67. The court had considered civil and crimnal disputes, as well as famly
and comerci al disputes. As for the applicable law, it had enforced its
under st andi ng of the Koran and Sunna following the Shafi'i school of thought.

68. The court had considered an average of four civil cases and one crimna
case a day. The crimnal cases were brought to the court by the |oca
mlitias. The local mlitias also run a prison where persons under arrest are
pl aced.

69. The court had enforced a nunber of punishments, including the cutting
of f of hands as a puni shnent for theft; the cutting off of opposite hand and
leg for looting and robbery; and stoning for adultery. The court had enforced
five punishnents of stoning. 1In cases of killings, and follow ng the
customary law, the killer could be spared the punishnment of death if he or she
paid the diya, which is a material conpensation for the wongful act.

70. The i ndependent expert was informed that several cases of wi fe-beating
and abuse had been brought before the court by wonen. The court had
reportedly requested the famlies to nediate between the husband and the w fe.
Sonetimes, the court also seens to have required the husband to give
guarantees that he would not abuse his wife. It was also said that in sone
cases the court had ordered the inprisonment of husbands for wife-beating.

71. There had been no provision for appealing agai nst decisions of the
Jowhar court. However, there had been an internal review process to
reconsi der cases in which there was doubt.

72. The i ndependent expert also learnt that there are five courts
functioning in south Mgadi shu

73. It is essential that the international community give a clear message
with regard to these courts. Mitilation, cruel treatnent and torture, as well
as the passing of sentences and the carrying out of executions w thout
judgments bei ng pronounced by a regularly constituted court that affords al
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the judicial guarantees recognized as indispensable by civilized peoples,
common article 3 of the Geneva Conventions, which specifies crimes that are
al so considered as war crines under the Rome Statute of the Internationa

Crimnal Court. An illustration of the judicial guarantees of fair trial can
be found in article 14 of the International Covenant on Civil and Politica
Rights. It is vital that the international community does not encourage or

support these war crinmes. As several international agencies are planning
trai ning programmes for | aw enforcenent agencies, including the judiciary, it
shoul d be nmade clear that the judiciary can be assisted only when these
practi ces are abandoned and abol i shed.

H. Rape and ot her sexual viol ence

74. CGender discrimnation is deeply rooted in Somali society, where the
rights of women in both the private and public spheres are seriously

underm ned. Rape, which was uncomon in Sonalia before the war, has becone a
weapon of war for the mlitia and bandits, as well as in canps for displaced
persons and returnees. Wnen belonging to mnority groups, such as the Bantus
and the Rahanweyn, are particularly subject to these crines.

75. More than 95 per cent of Somali wonen undergo female genital nutilation
approximately 90 per cent of themthe nobst severe “pharaonic” form It seens
that younger wonen are nore hesitant about the practice, while the ol der
generation of wonen often support it even nmore than nen.

76. Wonen now account for al nost 90 per cent of the | abour force in Somalia.
This situation has somewhat inproved their status in society. VWhile working
out si de the househol d has gi ven wonmen hi gher status, it has not reduced their
work within the household, which remains entirely their responsibility.

I. Discrinmnation against ninorities

77. Non-di scrimnation is a fundamental principle enbodied in the first

par agr aph of conmon article 3 of the Geneva Conventions. Although Somal

soci ety appears to be honpgeneous, there are several mnority groups in the
country. These mnorities have been the main victins of the fam ne and the
civil war. The Bantu minority lives along the banks of the Jubba and Shabelle
rivers, which constitute the life lines of Somalia. The Rahanweyn minority
lives between these two rivers, in Bay and Bakool. While the Bantus are

| argely unarnmed, the Rahanweyn Resistance Arny is arned to some extent,

al t hough insignificantly conpared to the other groups. Oher nminorities |live
in the coastal areas.

78. The Bantus, who are thought to descend from sl aves brought to Sonalia
fromother east African countries in the eleventh century, are considered a

| ow-status ethnic group. They frequently suffer discrimnatory practices and
vi ol ence. For instance, the Bantus in the Hiran region require permssion to
go to Belet Weyne, the main town of the region. They have their own market
and they are not allowed to mix with the rest of the population. They are
brought into town for hard | abour. They have | ess access to education and
fewer econom c opportunities than other Somalis. Their villages have been
burnt, and Bantu wonen have been raped. During the civil war, the Bantu
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popul ati on has been systematically pushed off their |land towards the river by
mlitias or bandits. They are now so close to the river that they face a rea
risk of their settlenments being washed away during fl oods.

79. The i ndependent expert visited the village of M oco, near Jowhar. The
village, on the bank of the river, is home to 175 fam lies. The villagers
grow their own food. There is one school in the village with one |oca
teacher. The 45 pupils, girls and boys, study religion, basic mathematics,
Somal i and basic English. The Italian charity | NTERSOS used to assist the
school. Mlitias |ooted and destroyed the old school building, and the schoo
is now housed in a small hut in the village. External assistance has ceased.

80. The Rahanweyn minority lives on fertile agricultural land and is nore
advanced in agriculture. It too has been subjected to di spossession and
di spl acenent .

J. Displacenent

81. Ordering the displacement of population for reasons related to conflict
constitutes a war crime under the Ronme Statute, unless it is done to preserve
the security of the civilians involved or mlitary reasons so demand.

82. Since 1991, there has been a huge outfl ow of refugees from Somali a.
MIlions of Somali refugees are living in refugee canps in Kenya, Ethiopia,
Dji bouti and Yenen. Inside the country, there is a huge and continuous fl ow

of the internally displaced. Wile UNHCR organizes relief and protection for
refugees, the internally displaced receive little attention. As a result,
they often cross borders and becone refugees for the purpose of receiving
humani tari an assi stance. The novenent of popul ati on between Bossaso, in
Somal ia, and Yemen is a clear exanple of this trend. UNHCR is the main

i nternational agency operating in Somalia with a significant budget. It is
the only agency with an office in Hargeisa dealing only with Somaliland. This
Har gei sa office is responsible directly to UNHCR Headquarters in Geneva. The
rest of the country is covered fromMNairobi. |In addition to running the
refugee canps in the above-nmentioned countries, the main work of UNHCR is the
repatriation of refugees on a voluntary basis.

83. UNHCR reports that 681 individuals have been repatriated from Kenya to
Bossaso; 1,000 from Yenen to Mogadi shu and Bossaso; 265 were repatriated from
the Monbasa Canp to the islands south of Kismayo in Cctober 1997; and 1,500
still have to be repatriated fromthe Jonvu Canp for juvenile refugees in
Mombasa. According to UNHCR around 10, 000 additional individuals have
expressed their desire to be repatriated to various parts of Somalia. These
repatriations will start in 1999.

84. The receptions organi zed for returning refugees by UNHCR differs
depending on the place. |n Mgadishu, for instance, UNHCR maintains a | ow
profile. Those repatriated are provided with US$ 75, food for three nonths
(cereal s and, depending on what is available fromthe Wrld Food

Programme (WFP), beans, oil, salt, etc.), blankets, construction materials for
those who return to the islands and transportation to their places of origin
The main problemis that there are no adequate programmes to facilitate the
reintegration of returnees afterwards.
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85. UNHCR i nsists that its policy is one of voluntary repatriation. As a
standard procedure, UNHCR requests all refugees to fill in a formand sign a

declaration indicating that they are going to Sormalia at their own risk. For
some safer areas, such as Somaliland, the formis considered enough and no
declaration is required.

86. There are also Somalis in Western European countries. During the

m ssi on, the independent expert received reports that some Western countries
dunp rejected asylum seekers back into Somalia w thout nmeking any arrangenents
with the local community. This has led to problens of safety for these

rej ected asyl um seekers.

87. The European Court of Human Rights has considered at | east two cases of
rej ected asylum seekers who were facing deportation to Somalia. 1In the case
of Amur v. France, decided on 25 June 1996, the Court did not exami ne the
situation in Somalia. The case merely concerned the conditions in which
asyl um seekers were held at Oly airport. The Court unaninmusly found France
to be in violation of article 5 (1) of the European Convention on Human Ri ghts
which deals with the deprivation of |liberty. France was ordered to pay the
applicant's costs and expenses, plus interest.

88. The case of Ahned v. Austria, is perhaps nore relevant to the present
di scussion. The case, which was decided on 17 Decenber 1996, involved a
Somal i who was granted refugee status in Austria on 15 May 1992. |In granting

that status, the Austrian Mnister of the Interior considered that M. Ahned
could not be required to return to Somalia, because of his activities in an
opposition group and the general situation in Sormalia. However, on

25 August 1993, the Graz Regional Court in Austria sentenced M. Ahned to two
and a half years for attenpted robbery. The Austrian authorities considered
that that conviction revoked his refugee status under Austrian law. The Court
found Austria to be in violation of article 3 of the European Convention on
Human Ri ghts, which states: “No one shall be subjected to torture or to

i nhuman or degrading treatnent or punishment”.

89. The Court essentially accepted the assessnent that the situation in
Somal i a had changed hardly at all since 1992. 1In it decision, the Court
stated that the country was still in a state of civil war and fighting was

goi ng on between a nunber of clans vying with each other for control of the
country; there was no indication that the dangers to which the applicant woul d
have been exposed in 1992 had ceased to exist or that any public authority
woul d be able to protect him The Court therefore reached the concl usion that
“the applicant's deportation to Somalia would breach article 3 of the
Convention for as long as he faces serious risk of being subjected there to
torture or inhuman or degradi ng treatnent”.

90. This is a significant precedent that will undoubtedly affect the manner
in which the European Court will view the case of Regina v. Secretary of State
for the Home Departnent, Ex parte Aden, if it cones before it. This case was
decided on 2 April 1998 by the Judicial Cormittee of the House of Lords of the
United Kingdom of Great Britain and Norther Ireland. In the Aden case, the
maj ority conclusion was, unfortunately, that where a state of civil war

exi sted, the asylum seeker nust be able to show what was terned a
“differential inpact”, in other words that “he nust be able to show fear of
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persecution ... over and above the ordinary risks of clan warfare”. However,
it was clearly stated that the decision had been reached on the understandi ng
that “there is no question of M. Aden being returned to Sormalia as things
stand. He and his wife and children have been given exceptional |eave to
remain in the United Kingdom on humanitarian grounds. The only effect of a
decision to refuse refugee status is that they will be denied the additiona
benefits which refugee status attracts”.

91. It is in the above-nentioned context, in particular the ruling of the
Eur opean Court of Human Rights in the case of Ahnmed v. Austria, that the

i ndependent expert views the question of rejected asylum seekers. On

20 Novenber 1998, the independent expert appealed to the Government of
Australia not to deport M. Sadiq Shek, a Somali asylum seeker who was facing
i mm nent deportation to Somalia. The independent expert was pleased to |earn
|ater that the Governnment of Australia had heeded a request by the Commttee
Agai nst Torture and had deci ded not to deport M. Shek as long as there was a
risk of his being tortured in Sonuali a.

92. It was reported to the independent expert during her mssion to Somalia
t hat Scandi navi an countries have been involved in a nunber of cases of

rej ected asylum seekers being dunped in various parts of Somalia. Canada, the
Net herl ands and the United States of America are also possibly inplicated in
simlar practices.

93. The i ndependent expert nmet with a representative of Denmark in Nairob
to clarify this issue. It seens that Scandi navian countries are changi ng
their approach with regard to requests for asylumby Somalis. Since md-1995,
joint fact-finding mssions have been carried out by the Nordic countries.
They have concluded that sone areas in Somalia, such as the north, excluding
Sool and Sanaag, are safe. Sone Scandi navi an countries are returning people
to these areas when their requests for asylumare rejected. Forced
repatriations started a year and a half ago and since then seven individuals
have been returned. To support the integration of the rejected asyl um
seekers, the Scandi navi ans have enbarked on providi ng sone devel opnent
assistance to the | ocal authorities in the areas concerned to encourage them
to accept the rejected asylum seekers. This has created a fear that the
refugees and returnees could be used as bargaining tools and a profit-making
enterprise for these authorities.

94. On the other hand, IOMis currently inplenenting a selective pil ot
project to repatriate talented individuals to the safe area of Somalil and and
possi bly Puntland. A representative of IOMrenmarked that the contribution of
returnees to Somaliland had already nade a difference, as such individuals
were inporting new ideas, skills and attitudes. 10M however, stressed the
need to nonitor the situation of returnees to ensure their integration and
safety.

95. There is also a serious problemof internal displacenment in Somalia. It
is estimated that in Bossasa the internally displaced constitute up to

70 per cent of the population. UNDP and UNI CEF provi de sonme assistance, but
this is highly inadequate. As a result, the crine rate in Bossaso is

i ncreasing, |eading to considerable tension between the original popul ation
and the internally displaced.
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96. The situation in the Bay, Bakool and Gedo regi ons seems to be very
serious. A joint mssion by the Somalia Food Security Assessment Unit (FSAU)
and Action contre la Faim (ACF) to these regions, carried out between

14 to 18 Novenber 1998 to investigate novenents of people from Bay and Bakoo
to Cedo, concluded that npst novements are not seasonal but a sign of crisis.

97. The food security and nutritional situation anong the internally
di spl aced persons is reported to be critical, and the risk of further
deterioration over the com ng weeks is serious. |In addition, nore novenents

are expected in the next few weeks. FSAU and ACF nmi ntai ned that assi stance,
with appropriate foll owup, should be addressed to the place of origin of the
internally displaced persons to avoid further popul ati on novenents.

98. About 700 househol ds have left the Wajir district over the past

two nonths because of the lack of rain, shortage of food and | ooted or burned
houses. These internally displaced persons are mainly wonen and children; men
are often reported to be looking for job opportunities in the riverine areas.
An additional 2,600 households in Bakool are at risk of being displaced. From
Bay, the novenent started four months ago, with a daily average of

five households arriving at Burdhubo in the Gedo region, where a total of

370 famlies are settled. Nutritional screening carried out in Luug, Burdhubo
and Bull o Hawa showed that 50 per cent of the people are suffering fromacute
mal nutrition and 20 per cent fromsevere malnutrition. Not nuch assistance is
bei ng provided to these displaced persons.

99. In this respect, the independent expert wi shes to draw attention to the
@uiding Principles on Internal Displacenment prepared by the Representative of
the United Nations Secretary-General on internally displaced persons contai ned
in E/CN. 4/1998/53/ Add. 2, which address the specific needs of the internally

di spl aced and identify the rights and responsibilities relevant to their
protection of the internally displaced. The Principles were wel comred by the

I nter-Agency Standing Conmittee which encouraged its nenbers to share them
with their Executive Boards for further dissemnation. Principle 3 states:

“1. Nati onal authorities have the primary duty and responsibility to
provi de protection and humani tarian assistance to internally
di spl aced persons within their jurisdiction

2. Internally displaced persons have the right to request and to
receive protection and humani tari an assi stance fromthese
authorities. They shall not be persecuted or punished for making
such a request.”

Principle 5 states:

“All authorities and international actors shall respect and ensure
respect for their obligations under international |aw, including
human rights and humanitarian law, in all circunstances, so as to
prevent and avoid conditions that might | ead to displacenent of
persons.”
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VI. VISIT TO HARGEI SA

100. The independent expert visited Hargeisa from9 to 12 Novenber 1998.
During her visit she met with the vice-president of Somaliland, the mnister
for foreign affairs, the mnister of justice and the president of the suprene
court, as well as various other officials, personalities and ordinary
citizens. The independent expert also nmet with the United Nations
representatives in the area, as well as NGOs. She is grateful to all those
who nmet with her.

A. Genera

101. This was the third visit of the independent expert to the

sel f-procl ai med and unrecogni zed state of Somaliland. The expert noted the
steady i nprovenent of security in Hargeisa. As a result of this enhanced
security, there are sonmetinmes up to 80 United Nations staff working in
Somaliland. This is the |argest concentration of United Nations staff in any
part of Somalia. The Hargeisa airport has a new building and is now
functioning with a proper airstrip

102. There is, however, conflict in Sanaag and Sool. These regions, which
fall within the historical British colonial borders of Somaliland, are mainly
popul ated by the Darod cl an, which opposes the Issac clan that controls
Somal il and. The Darod clan is loyal to Puntland. Sanaag and Sool were
represented at the Puntland Constitutional Conference that resulted in the
creation of Puntland in July 1998. Because of these two regions, tension

bet ween Somaliland and Puntland is growi ng, especially as Somalil and noved
towards separation from Sormalia in 1991, claimng the areas which had been
under British rule.

103. The econom c situation in Somaliland is inproving, although

i nternational assistance to the area is neagre. The econony is mainly based
on revenues anounting to around US$ 320 mllion a year from Sonalil anders
living abroad. The authorities are also trying to collect revenues through
taxes, fees for certain services such as |icensing vehicles, and inport and
export taxes. The port of Berbera, which is frequently used by Ethiopia,
produces sone income. The main source of incone, however, is the |livestock
trade and the econony has been severely affected by the Saudi Arabian ban on
livestock inmports from Sormal il and because of fear of disease,

104. The revenues that the authorities generate do not suffice to cover
expenses. For instance, they have stopped issuing birth certificates because
they lack the funds to do so.

105. Political opposition to the | eadership of M. IbrahimEgal is manifested
in a peaceful way. An attenpt to arrest the | eader of the Somali Nationa
Moverent (SNM), because of differences between himand M. Egal, created an
uproar in Hargeisa and had to be abandoned by the authorities.

106. The newspaper Jamhuuriya, whose owner died on 9 November 1998, expresses
many of the grievances of the population. As a result, its chief editor has
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been frequently arrested and rel eased. The independent expert has severa
ti mes expressed her concern to the authorities regarding his being arrested.
Neverthel ess, there is some form of freedom of expression

107. Several international and |ocal non-governmental organizations are based
i n Hargei sa. However, the authorities perceive both |ocal and internationa
NGOs as their conpetitors for foreign aid and are therefore establishing rules
and regul ati ons governi ng NGO conduct. A proposed agreenent between the
authorities and the NGOs was circul ated anongst NGOs for their consideration
during the visit of the independent expert to Hargeisa. The agreenent wl |
eventual |y be endorsed by the parliament and thereafter will have force of

| aw. The agreenent is based on the Ethiopian centralized nodel. NGOs are not
general |y opposed to this agreenent.

108. There is willingness on the part of the authorities to | ook favourably
at human rights issues and concerns. Ammesty International conducted a usefu
sem nar in Hargeisa from 17 to 19 Cctober 1998, entitled “Human rights

awar eness and action”. While the representatives of Ammesty Internationa
were in Hargeisa, all the nenbers of the governnent signed Amesty

I nternational's book on the Universal Declaration of Human Rights, and it
seens that the government is considering incorporating the Declaration in the
aws of Somaliland. This will be a very significant step forward. As for

i npl enentation, it appears that the authorities are open to el aborating an
overall plan of action on human rights.

109. The independent expert was pleased to learn that the | ast prisoner held
under the energency |aw was rel eased in October 1998 foll owi ng Amesty
International's visit. The independent expert comends the authorities for
this action.

110. The status of wonmen has inmproved, but there seens to be sonme backl ash.
Al t hough worren have energed in the business and NGO sector, the enpowernent of
wonen in the social and political sector has yet to take place. Currently,
there are no wonmen occupyi ng public positions nor are there any wonen judges,
al t hough there are wonmen | aw graduates. The wonen's groups nentioned t hat
they had found the Amesty International Workshop useful with regard to the
rights of wonmen. Several educated nmen nentioned to the independent expert
that they believed that a woman's worki ng outside the household created
tension within the famly, even divorce, especially when she had a separate

i ncone.

111. The i ndependent expert visited the orphanage in Hargeisa, which falls
under the jurisdiction of the mnistry of justice. There are 352 children

there, including small infants of a few days old. The children are attended
to by 35 foster nothers. As a Mslemcountry, Somalia, including Somalil and,
does not allow adoption. |Islam however, recognizes a sinmlar system known

as Kafala. The Islam c systemof adoption is not fully explored in Somalia
and Somal il and.

112. Somelia, including Somaliland, is one of the nbpst mned countries in
Africa. The independent expert is pleased that work to de-mne Somaliland is
finally under way, with the support of UNDP and its Somali Civic Protection
Programme. So far, up to 500 m xed anti-personnel and anti-tank m nes,
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unexpl oded ordi nances (UXO, artillery shells and bullets have reportedly been
collected. The work is being carried out by 63 |ocal people, trained by UNDP
for the National De-M ning Agency, which was established in 1996.

113. Hargeisa was de-m ned, although not fully, in 1993. W rk on de-m ning
the town of Burao, mned in 1995 during the civil war, started in July 1998.
De-m ni ng resol ves sone of the problenms of displacenent. It has been noted
that as soon as an area is de-mned the population return to their forner

pl aces of living. Although the governnent has recently passed a | aw
commtting itself to destroying the mnes that are being collected, this is
still not carried out.

B. The administration of justice

114. The i ndependent expert visited the supreme court in Hargeisa, the
mnistry of justice, the office of the police conmm ssioner and the Hargeisa
central prison.

115. The i ndependent expert described the judicial systemin Somaliland in
her two previous reports. The situation remains the sane. Although five new
judges were recently appointed, bringing the nunber of judges in Somalil and
to 60, none of them were wonen. |t seens that various officials support the
appoi nt ment of women judges, but consider that they mght be rejected by the
society. The independent expert suggested that appointing women as juvenile
court judges could be an appropriate start.

116. Various officials remarked that the court systemis weak and in need of
i nternational assistance. They requested that the United Nations place 20
judges from Arab and Muslimcountries in Somaliland for two years to carry out
the adm ni stration of justice and to train judges and | awers to take over
eventual ly.

117. For the international comrunity to enbark on an effort to assist this
region with the admnistration of justice, it is necessary for Somaliland to
harnmoni ze its laws with international human rights |laws. The energency | aw,
whi ch the authorities have resorted to on many occasi ons, contains many
draconi an provisions. For instance it permts the detention of a person for
up to one year wthout charge or trial

118. In addition, the courts are greatly under-resourced. Many crucial |aws
are out of print and copies of themcan only be found on the bookshel ves of
some prom nent jurists. The mnister of justice infornmed the independent
expert that once a law is adopted by parlianent, every mnister and court is
eventual |y provided with photocopies of it. A special office in the mnistry
of justice was established to collect such copies and file themin the

archi ves.

119. The independent expert was informed that there are eight prisons in
Somal il and, in Boorama, Gabile, Hargeisa, Berbera, Bel Gubedli, Burao, Odweyne
and Ergabo. They house 900 prisoners. Most are inprisoned on charges of
theft and robbery.
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120. The i ndependent expert visited Hargeisa Central Prison. There were

407 prisoners in this jail, nmost of themmle. O these, 118 were sentenced
pri soners and 189 were pending charges or trial. There are 24 prisoners on
death-row. The physical conditions in the prison are harsh; it is dirty and

overcrowded. The famlies are allowed to bring food to their relatives. The
authorities do not have the neans to inprove the prison conditions and no
foreign assistance is being provided for this purpose. Ammesty Internationa
al so visited the prison.

121. The independent expert interviewed sonme prisoners whose cases before the
courts have been pending for a long time - one case since 1992. The expert
also net with one national of Canmeroon who was arrested in Septenber 1998

with his brother. He said that they were passing through the area and they
had no famly or friends in Sonaliland. Because of the lack of diplomatic

rel ati ons between Caneroon and Somel il and, the prisoners were not visited by
anybody. The mnister of justice inforned the expert that he was willing to
allow the ICRCto visit them The expert therefore referred the case to the

| CRC.

122. Adults and juveniles are not separated. The independent expert found

a 12-year-old girl in the wonen's section and was informed that the girl was
there for her protection as she had run away from honme and that she was not
remanded on any charge. The authorities indicated that she would be kept in
prison until her famly clained her. The independent expert urged themto
find a solution other than putting a child who had not commtted any crime in
jail. She brought this case to the attention of UN CEF, the wonen's NGOs and
t he human rights groups.

123. In this connection, an expert informed the i ndependent expert that the
nunber of troubled children had increased. At |east one third of children
between the ages of 5 and 15 suffer fromnightmares, difficulties in
concentrating, restlessness, aggressiveness and a sense of isolation. Adults
are not inmune either. At |least two-thirds of famlies have nenbers with
ment al problens. The expert also |earnt that many nental ly disturbed

i ndi vidual s are kept in chains at hone. The network of famly relations is
breaki ng down and many changes are taking place in the traditional famly
structure. All these changes are the | egacy of war.

124. The expert also visited the office of the police conm ssioner and net
with the head of the training unit. She was inforned that the Mandheera
Police Training Centre had opened on 15 Oct ober 1998 and progranmes for
training the police in this facility were being carried out. At the tine of
the i ndependent expert's visit a training course for 125 peopl e aged between
25 and 35 who had been policenen before the outbreak of the civil war was
bei ng conducted. It was the second training course that was carried out for
this group of former policenen. The four nonth training course will provide
themw th a basic know edge of general police duties, financial |aws and

i nvestigati on nmethodol ogy. Trainees are also provided with copies of the
Somal i Penal Code, which is explained to themw th rel evant exanpl es.

125. This new establishment has logistical difficulties, however. For
i nstance, it has no running water, adequate conmunication system library,
nmedi cal facilities or adequate space.
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C. The nmmss graves

126. In her previous report, the independent expert exam ned the issue of the
di scovery of mmss graves in Hargeisa in May 1998. She requested the Ofice of
the United Nations Hi gh Comm ssioner for Human Rights to send a team of
forensic experts to the site. Two forensic experts were sent to Hargeisa in
Decenmber 1998. Their report is issued as an addendumto the present report
(E/CN. 4/ 1999/ 103/ Add. 1) . The i ndependent expert endorses the recomrendati ons,
cont ai ned therein, made by the team of forensic experts.

127. As the independent expert reported |ast year, the Technical Committee
for the Investigation of War Crines was established. |In Novenber 1998, she
visited the prem ses of the Commttee, which were equi pped through a grant of
US$ 20, 000 fromthe Enbassy of the United States of America in Djibouti.

128. Many al |l eged nass graves have been identified by the Conmittee,
including in Berbera. However, |ack of human and financial resources nade it
i mpossible for the Conmttee to visit themall, and only the sites in the
vicinity of Hargeisa could be explored. The Conmttee al so | acks adequate
expertise, such as that of forensic anthropol ogi sts and archaeol ogi sts, to
organi ze workshops on war crinmes, excavations and related investigations.

129. The i ndependent expert had the opportunity to interview one key w tness,
a truck driver who was forced to dig the mass graves and bury the bodies found
there. He informed the independent expert that, on 58 days in the spring

of 1988, mlitary officers came to his hone and ordered himto acconmpany them
On the way, they stopped at the Mnistry of Public Wrks, where he used to
work, to retrieve an excavator. He said that he was then taken to the
mlitary headquarters where he was ordered to bury between 150 and 180 bodi es
a day. The individuals had just been summarily executed. |In fact he

soneti mes heard the executions as he was digging. The bodies were tied
together in groups and were |lying dead. Sonme were in mlitary uniforns,
others were civilians, including womren and chil dren

130. Mass killings constitute war crines and crinmes agai nst humanity. The
i nternational comunity is strongly asserting individual crimna

responsi bility for genocide, war crines and crinmes against humanity as is
evident in the establishnent of the International Crimnal Court, as well as
the Spani sh request for the extradition of General Pinochet during his visit
to the United Kingdom which were nmentioned above. As was al so indicated
above, the establishnent of an international tribunal for Somalia could al so
be envi saged at sonme stage. The independent expert continues to believe that
the nost inportant work at present, however, is the preservation of evidence
in a professional manner. The Technical Committee for the Investigation of
War Crinmes should be assisted in its work.

VI1. BU LD NG A HUMAN RI GHTS NUCLEUS | N SOVALI A

A Ofice of the High Comm ssioner for Sonmlia

131. In 1993, the Comm ssion on Human Rights, in its resolution 1993/ 86,
appoi nted an i ndependent expert with a mandate to report on the human rights
situation in Somalia and to find the best ways and neans of inplenenting a
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programe of technical assistance in the field of human rights. After
undertaking two missions to Somalia, the independent expert recomended in

her 1998 report several possibilities for building a nucleus for human rights
work in Somalia and suggested the appoi ntment of a human rights officer to
fulfil this task. The Hi gh Conm ssioner for Human Ri ghts endorsed this
recommendati on, and proceeded with the appointment of this officer who will be
stationed in Nairobi, |ike other United Nations agency staff dealing with
Somal ia. The Comm ssion on Human Ri ghts wel comed this decision in its
resolution 1998/59. The human rights officer was selected in the autum of
1998. He has not so far been placed in Nairobi, however.

132. The independent expert visited Nairobi at the tinme when the

i nternati onal agencies were preparing the United Nations Consolidated

I nter-Agency Appeal for Somalia for 1999. The independent expert and the

O fice of the United Nations Hi gh Comm ssioner for Human Ri ghts (OHCHR) were
invited to contribute to the appeal. Consequently, the appeal now contains a
section on human rights as a cross-sectoral priority, including activities of
OHCHR, UNIFEM UNI CEF, UNDP and the O fice for the Coordination of

Humani tarian Affairs (OCHA). In addition, a separate project docunment setting
out the costs of placing the human rights officer in Nairobi for two years is
bei ng prepared by OHCHR

134. The i ndependent expert wel cones this attenpt by the various agencies to
integrate human rights into their activities. The mainstrean ng of human
rights within the activities of the agencies was undoubtedly boosted by the
directions of the United Nations Secretary-Ceneral in his reformagenda, in
whi ch he considered human rights as a cross-cutting thenme of al

United Nations activities and call ed upon the agencies to integrate human
rights, especially at the country level. . The Secretary-General designated
the Hi gh Comm ssioner for Human Rights as focal point to assess al

United Nations technical assistance activities in this field.

134. The project for the placement in Nairobi of the human rights officer for
Sormalia will be inmplemented in the framework of the Menorandum of
Under st andi ng between the United Nations Devel opnent Programre and the

United Nations Hi gh Comm ssioner for Human Rights of 4 March 1998. As a

result, the human rights officer will be based in the UNDP-Sonalia prem ses in
Nai robi, and will use the logistical and adm nistrative resources of that
office. The H gh Comm ssioner for Human Rights will provide policy direction
and the necessary substantive technical supervision. Admnistrative
supervision and facilitation in Nairobi will be provided by the Chief of the

United Nations Coordination Unit (UNCU) in UNDP-Somali a.
135. The human rights officer will pursue the foll ow ng objectives:
(a) Monitoring the human rights situation in Somali a;

(b) Mai nstream ng and integrating a human rights perspective into the
work of all the United Nations agencies regarding Sonmali a;

(c) Provi di ng technical assistance in the field of human rights;

(d) Supporting Somali human rights NGOs;
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(e) Rai si ng awareness in the area of the adm nistration of justice;
and

(f) Assi sting the independent expert in fulfilling her mandate.

136. The i ndependent expert was extrenely encouraged that various governnent
representatives in Nairobi |ooked with enthusiasmat this project. The
representatives of Italy, Denmark, the United States and the European Union
were all positive about this initiative and expressed interest in supporting
it financially.

137. The i ndependent expert hopes that, as the resolution of |ogistica
questions is well under way, the officer will soon start carrying out human
rights duties for Sonalia.

B. Current technical cooperation progranmes in the field of human rights

138. A number of international groups and agencies carry out scattered
techni cal assistance programres in the field of human rights. They are not
conducted in the franework of an overall strategy, or national plan, to
enhance human rights protection in Sonmalia. Neither are they carried out by
experts. A brief outline of some of the projects that are currently being

i npl emented is provided bel ow.

139. UNDP has been el aborating a civil protection progranme as part of its
strategy of strengthening human rights through governance. A hel pful report
on human rights within the civil protection project has been prepared by a
consultant. It explores questions such as entry points for human rights
education in the Somali context and the devel opment of human rights training
material. ' Useful practical work has been done in Sonmaliland in the area of
training the police and | aw enforcenent agencies with respect to human rights.
There are also activities under this programme to pronote the participation of
woren in civil governance, as well as activities in the area of reconciliation
and governance, conflict resolution and peace-building, and de-mning. The
programme activities are included in the Inter-agency Consolidated Appeal for
1999. This programe is a natural counterpart to OHCHR in this field and it
is fortunate that the OHCHR human rights officer for Somalia will be | ocated
in the sane prenmises as the UNDP civil protection programe in Nairobi

140. UNIFEMis starting a campaign to integrate wonen's rights into the work
of the United Nations agencies. |Its progranme on Sormalia is focused on fenale
genital mutilation, as well as on building capacities and gender bal ance in

| ocal NGOCs.

141. UNICEF has a mgjor programme in Somalia. It is trying to take a

ri ghts-based approach in its activities. UN CEF has w de access throughout
Somalia. It rehabilitates the water in nmost of the country; it carries out
vacci nati on campai gns and supports the educational system In 1999, UNICEF is
planning to target the protection of children with special needs. It wll
focus on internally displaced children and the reintegration of children
attached to mlitias.
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142. UNESCO has produced a peace education kit. It has expressed interest in
human rights issues and nore specifically in devel oping a human rights-
oriented curricul um

143. The War-Torn Societies Project, under its Somalia programe, which was
due to end in Decenmber 1998, has organi zed el aborate research workshops in
north-east Somalia on questions relating to the basic institutions of
governnment at the local |evel; social integration with particular focus on
the mlitia in terns of poverty, crimnality, and attitude; and essentia
soci al services.

144. Two |l ocal human rights groups are operating in Mgadi shu, the npst

i mportant of which is the Ismail Junmale Centre for Human Rights. There are
al so two human rights groups in Hargeisa: The Guardians of Liberties and the
Horn of Africa Human Ri ghts Watch. These groups nonitor human rights abuses
in their regions. They need substantial support.

145. Ammesty International has carried out two workshops concerni ng human
rights work in Somalia. One workshop took place in Nairobi in 1997, the other
in Hargeisa in 1998. The workshop in Hargeisa had a very positive inpact (see
para. 108 above).

146. The Life and Peace Institute (LPlI) regional office in Nairobi started a
programme of training Somali trainers in 1994. This progranme includes a
human rights conponent. Two nore training courses were organi zed in 1996 and
there has been a yearly two-week follow up course, in Nairobi in 1997 and in
Hargeisa in 1998. The team of nore than 20 trainers developed a curriculum
on civic education programmes on two cluster areas. The first includes
guestions of dempcracy, gender, devel opnent, |eadership and human rights. The
second focuses on peace-buil ding issues, such as conflict transfornmation

envi ronnent, resources and conflict, small arns and handguns

awar eness-raising. In 1997, 30 such workshops were organi zed. For the period
June 1998-May 1999, up to 48 further workshops have been programred.

147. The independent expert conmmends all the international agencies that are
i ntegrating human rights into their work on Sormalia. The early placenent of a
human rights officer in Nairobi should help these agencies to consolidate
their efforts. The independent expert also considers that the United Nations
should be willing to assist the regional adm nistrations within Somalia in

i mproving their human rights performance, especially if these authorities are
willing to bring their laws into conformty with human rights standards. In
this context, the international comunity should send a clear nessage that,
while calling for security, it will not support |aw enforcement efforts the
obj ectives and policies of which violate international human rights normns.
The regi onal adm nistrations should be encouraged to carry out their |aw
enforcenent work within structures that respect the rule of |aw and human
rights.

148. The areas that are experiencing recovery in the north-west and north-
east, otherw se known as Somaliland and Puntland, are ripe for structured
techni cal assistance programres. |In the rest of the country, the focus should
be on monitoring the human rights situation and raising awareness on human
rights norns. In this respect, w de dissenm nation of human rights instrunents
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and their translation into Somali is essential. It is also inportant to
sinmplify human rights texts and to work with UNI CEF, UNDP and UNESCO on usi ng
oral media, such as BBC-Somalia to pronote human rights principles.

149. In her previous report, the independent expert identified four areas the
programe can begin to address. These are:

(a) Support for Somali human rights defenders;

(b) Integrating human rights into the work of the United Nations
agenci es;

(c) Rai si ng awar eness on wonen's rights;
(d) Rai si ng human rights awareness in the area of |aw enforcenent.

150. These areas remain of vital concern. To build a solid nucleus for human
rights work in Somalia, better discussion and understandi ng of human rights

i ssues, structures and di mensions are needed. The agencies thensel ves

hi ghlighted this need to the independent expert and expressed enthusiasm at
the prospect of working with the human rights officer in this regard. 1In the
conpl ex situation of Somalia, it is inportant that an overall working strategy
on human rights matters be devel oped.

151. The integration approach is not sufficient, however. A working strategy
shoul d be devel oped so that structured programes, not piece-neal activities,
are carried out. This is an inportant challenge for the human rights officer
who shoul d serve as a focal point for these discussions within the

United Nations agenci es and beyond.

152. The clarification of this strategy within the United Nati ons agenci es,
the other international agencies, international and Somali NGOs should lead to
a coordinated human rights work on Somalia. Only then can specific technica
assi stance progranmmes be worked out that can | eave sone | asting inpact.

VI11. CONCLUSI ONS AND RECOVMENDATI ONS
153. Despite the crisis, the Somali people are still smling, although their
smle is steadily fading away. It is essential that their smle does not

di sappear conpletely. The international community should find ways to assure
the Somali civilians, the unarned mnorities, wonen and children and the
elderly that they are not deserted.

154. The international conmunity is still negotiating with the warring
factions, which ironically, still serve as the interlocutors of the Somal
people with the outside world. It is appropriate that the Conm ssion on Human

Ri ghts express its wish that human rights issues be integrated in the peace
negoti ati ons, especially those sponsored by the United Nations, its regiona
partners or its Menber States.

155. Currently, human rights and humanitarian | aw do not have a proni nent
place in these talks. The parties should be called upon to refrain, at a
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m nimum fromcomritting the international crinmes that are discussed in the
present report, so that the lives of innocent civilians, wonen, children and
the elderly are protected.

156. The independent expert conmends the international agencies that are
attenpting to integrate human rights into their work. The time is indeed ripe
for starting to develop a nucleus for human rights work in Somalia today,
especially in the areas experiencing recovery.

157. The i ndependent expert | ooks forward to the placenent of the human

rights officer in Nairobi in the near future, so that an overall strategy can
be devel oped and neani ngful programres carried out.
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