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| nt r oduction

1. The Secretary-General appointed M. Thomas Hanmarberg as his new
Speci al Representative on human rights in Canbodia early in 1996, follow ng
the resignation of M. M chael Kirby subsequent to his appointnent to the

H gh Court of Australia. The appointnment of M. Hammarberg was comuni cat ed
to the interimHead of State and the Covernnent of Canbodia by the

United Nations Hi gh Conmi ssioner for Human Rights during his mission to
Canbodi a from 27 February to 2 March 1996. M. Hammarberg is currently
Ambassador and Speci al Advi sor on Humanitarian |Issues to the Governnment of
Sweden and a menber of the United Nations Conmittee on the Rights of the
Child. He took up his functions as Special Representative on 1 May 1996.

2. The Speci al Representative is to undertake the follow ng tasks as
requested by the Conm ssion on Human Rights in its resolution 1993/6
of 19 February 1993:

(a) To mai ntain contact with the Governnent and peopl e of Canbodi a;

(b) To gui de and coordinate the United Nations human rights presence
i n Canbodi a;

(c) To assist the Governnent in the pronotion and protection of hunman
rights.

3. The new Special Representative undertook his first m ssion to Canbodia
from25 June to 6 July 1996 and reported to the CGeneral Assenbly at its
fifty-first session (A/51/453) pursuant to the request of the General Assenbly
inits resolution 50/178 of 22 Decenber 1995.

4, The Commi ssion on Human Rights at its fifty-first session, inits

resol ution 1996/ 54 of 19 April 1996, entitled “Situation of human rights in
Canmbodi a”, wel coned the appoi ntnent by the Secretary-General of M. Hamrarberg
as his new Special Representative and requested the Special Representative to
continue his evaluation of the extent to which the reconmendati ons made so far
were followed up and i npl enent ed.

5. In the sanme resolution the Conm ssion requested the Speci al
Representative to report to the Comrission at its fifty-third session

The Speci al Representative undertook his second m ssion to Canbodi a
from1l to 13 Decenber 1996 and submits the present report pursuant to that
request.

6. The Conmi ssion al so noted that conmunal el ections were due to be held
in 1997 and National Assenbly elections in 1998, and strongly urged the

Gover nment of Canbodia to pronote and uphold the effective functioning of

mul ti-party denocracy, including the right to formpolitical parties, stand
for election, take part freely in a representative Government and freedom of
expression, in accordance with the principles set out in paragraphs 2 and 4 of
annex 5 to the Agreenent signed in Paris on 23 Cctober 1991
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7. The Commi ssi on expressed grave concern about the atrocities that
continued to be committed by the Khnmer Rouge, including the taking and killing

of hostages, and other deplorable incidents detailed in the reports of the
Speci al Representative.

8. The Commi ssion al so expressed grave concern about the serious violations
of human rights as detailed by the Special Representative in his report, and
cal l ed upon the Governnment of Canbodia to prosecute, in accordance wi th due
process of |aw and international standards relating to human rights, all those
who had perpetrated human rights violations.

9. The Commi ssi on expressed particularly grave concern at the comments nmade
by the Special Representative concerning the reluctance of the courts to
charge nenbers of the mlitary and other security forces for serious crimna
of fences, and encouraged the Governnment of Canbodia to address that problem
which in effect placed persons in authority above the principle of equality
before the | aw

10. The Commi ssion on Human Ri ghts expressed grave concern at the
devast ati ng consequences and destabilizing effects of the indiscrimnate
use of anti-personnel |andm nes on Canmbodi an society, encouraged the
Government of Canbodia to continue its support and efforts for the renoval
of those mines, and wel conmed the intention of the Government of Canbodia to
ban all anti-personnel | andni nes.

11. The Commi ssion called upon the Governnent of Canbodia to ensure the
full observance of human rights for all persons within its jurisdiction in
accordance with the International Covenants on Human Ri ghts and ot her human
rights instrunents to which Canbodia is a party.

12. The Commi ssion on Hunan Rights al so requested the Secretary-Ceneral to
provide all necessary resources, fromwthin the regular budget of the
United Nations, to enable the Special Representative to continue to fulfi
his tasks expeditiously.

I. SECOND M SSI ON TO CAMBODI A OF THE SPECI AL REPRESENTATI VE
OF THE SECRETARY- GENERAL (1-13 DECEMBER 1996)

13. The Speci al Representative visited Canbodia from1l to 13 Decenber 1996
in order to follow up on the four main areas of concern selected during his
previous visit: protection of children fromtrafficking and exploitation
admi ni stration of justice and the problem of inpunity, anti-personne

| andmi nes, and political rights and freedons in the perspective of the

el ections. He also began to exam ne new areas of concern: |abour rights,
torture and ill-treatnment of prisoners and detai nees, and further aspects of
i mpunity.

14. Hi s Maj esty King Norodom Si hanouk graciously received the Speci al
Representative in audience in the Throne Hall of the Royal Pal ace. As
constitutional “Protector of rights and freedomfor all citizens”, H's Majesty
expressed concern about the deteriorating political situation and the
potential inplications for the protection and pronmotion of human rights

and freedoms. Oher topics discussed were the political obstacles to the
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conveni ng of the Suprenme Council of Magistracy, His Majesty's proposa

for an ammesty to deserving Canbodi an prisoners on the occasion of

his 74th birthday, and the issue of institutional inmpunity. To facilitate
the granting of ammesty or pardons to detai nees and prisoners, the Specia
Representative suggested the idea of the formation of a technical body under
the authority of the King which would define criteria for the selection of
deserving prisoners and for screening them National and internationa
organi zations working in Canmbodia with experience in this field could be
associ ated with the work of such a body.

15. The Speci al Representative also met with Hi s Royal Hi ghness the First
Prime Mnister, Prince Norodom Ranari ddh who spoke of his determ nation to
conbat child abuse and trafficking and expressed his firmsupport for the
repeal of article 51 of the Law on Civil Servants (the Second Prime M nister
M. Hun Sen, had supported the repeal of that article when the Specia
Representative met himin July 1996). The First Prime Mnister said that the
| ack of prosecution of acts of violence against journalists and newspaper

of fices, an issue which was the subject of a confidential comunication from
t he Speci al Representative to the Royal Governnent in Cctober, reflected a
lack of political will to investigate these cases. The First Prime Mnister
al so spoke in favour of recognizing and |legalizing the Khner Nation Party.

16. The Speci al Representative also net the Mnister of Justice,

Hi s Excellency M. Chem Snguon. The Mnister spoke in favour of the repea

of article 51 and the need to put an end to the inpunity of governnent
officials responsible for crimnal actions, in particular mlitary and

pol i ce personnel. He enphasized the need for a speedy convening of the
Supreme Council of Magistracy, as a condition for inproving the organization
of the judiciary, and deplored the politicization of the issue. The Mnister
stressed the need for the Governnment to increase the budget of the Mnistry

of Justice and for a continued effort by the international conmunity to assi st
in the reconstruction of the judiciary.

17. The Speci al Representative also nmet the Mnister for Foreign Affairs and
I nternational Cooperation, H's Excellency M. Ung Huot, and informed hi mabout
the General Assenbly resolution on Canbodi a.

18. The Speci al Representative regrets that he could not neet the Second
Prime Mnister, with whom he intended to pursue the dialogue initiated
during his first visit and to raise a nunber of issues of nutual concern
These issues are discussed in this report. He was also unable to neet the
co-Mnisters of the Interior, with whomhe intended to di scuss a nunber of

i nportant matters addressed in this report. He hopes that on the occasion of
his next visit, such neetings will be possible.

19. The Speci al Representative net with the Director of the Nationa
Police, General Hok Lundi, with whom he di scussed the problemof torture
and ill-treatment by police personnel, human rights training for the police,

police action in the case of trafficking in children and wonen, and the
deportation of 19 persons of Vietnanmese origin to Viet Namin apparent
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violation of the 1951 Convention relating to the Status of Refugees,

despite a request by the Ofice of the United Nati ons H gh Conm ssioner for
Ref ugees (UNHCR), supported by the Special Representative, that nmore tine be
allowed to determine their status. (These issues are described in detail in
the present report.)

20. M. Hammarberg net the Chairnmen or high-ranking representatives of

the political parties in Canbodia to discuss the current political situation
and listen to their views and concerns about the hol ding of comune and

| egislative elections in 1997 and 1998. |In particular, he stressed the need
for fundamental political rights and freedons to be protected during the

el ectoral canpaign, if the elections were to be recognized as free and fair

21. The party representatives expressed concern about the current volatile
political situation and the risk of continued instability if the two ngjor
political parties in the Government, the Canbodi an People's Party (CPP) and
the Front uni national pour un Canbodge i ndépendant, neutre, pacifique et
coopératif (National United Front for an |Independent, Neutral, Peaceful and
Cooperative Canbodi a) (FUNCI NPEC), did not reestablish basic cooperation

22. M . Hammarberg visited two provinces in order to | earn nore about
conditions in rural areas outside the capital. |In Konpong Speu he visited
the tribunal, the prison, a rural community of persons internally displaced
by fighting, and a Red Cross workshop producing artificial linbs for victins
of mines. He nmet and held discussions on the human rights situation in the
province with the Governor, the court judges and prosecutors, |ocal human
rights organi zations and police officers. A recurrent thenme of discussion
with the provincial authorities was the continuing problem of the involvenent
of mlitary personnel in w despread abuses and the adnitted powerl essness of
the provincial authorities to bring them under the |aw.

23. I n Kompong Chhnang the Special Representative visited the renote village
of Krang Kontro, where on 18 Septenber 1996 six children and two sol diers had
been killed and seven other children injured by a group of drunken sol diers
who had fired a B-40 rocket into a | ocal outdoor restaurant. Upon his return
he raised the matter with the Vice Governor of the province and the deputy
Conmander of the Special Mlitary Region

24. I n Phnom Penh the Special Representative visited two |arge garnent

factories which enploy several hundred, nostly fenale, workers. There he

hel d di scussions with managenent and workers about working conditions and
the protection of basic |abour rights.

25. The Speci al Representative also attended a neeting of the United Nations
Theme G oup on CGovernance, Denocracy and Human Ri ghts which focused on the
deteriorating conditions in Canbodian prisons. |In addition, he pursued his
contacts with diplomatic representatives accredited to Canbodi a and hel d
fruitful exchanges with the Anbassadors and diplomatic representatives of

the Associ ation of South-East Asian Nations (ASEAN) countries and of Japan
Australia, France and the United States.
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26. The Speci al Representative regrets that a neeting on Human Ri ghts Day
on 10 Decenber 1996 could not be organi zed as a non-partisan mani festation
that woul d denonstrate that human rights values are a comon concern and
shoul d thus be nmintai ned above party politics. For this reason, he decided
not to participate in the event.

1. SELECTED AREAS OF CONCERN

A. Labour Rights

27. The Constitution of Canbodia provides explicit provisions for the
protection of workers in Canmbodia. Article 36 gives citizens the “right to
form and be nenbers of trade unions” and requires gender neutrality through
“equal pay for equal work”. Article 37 provides the “right to strike and
non-vi ol ent denonstration”. Article 41 protects the rights to freedom of
expression and assenbly. Article 42 establishes the right to freedom of
association. Article 45 prohibits all forms of discrimnation agai nst wonen
and states that “the exploitation of wonen in enploynent shall be prohibited”
Article 46 states that “a wonman shall not |ose her job because of pregnancy”
and that wonen have the right to maternity |leave “with full pay and no | oss of
seniority and other benefits”. Rights relating to children are specified in
article 48, which incorporates the Convention on the Rights of the Child in
the Constitution. Article 75 states that “the State shall establish a socia
security system for workers and enpl oyees”. Canbodia is also a party to the
I nternational Covenant on Economic, Social and Cultural Rights, article 7 of
whi ch pertains to the rights of workers

28. According to the nost recent figures avail able, Canbodia has
approximately 5.5 mllion persons of working age, 4 mllion of whomare
considered to be in the active labour force. In this group, 75.1 per cent
work in agriculture, 4.5 per cent in industry and 20.4 per cent in the
service sector. Mst of the service sector consists of small, self-enployed
or fam |y enpl oyed shopowners and vendors and civil servants. According to
t he Soci o- Econom ¢ Survey of 1993/1994, alnost 5 per cent of all children
between 10 and 15 years of age were worKking.

29. Less than 10 per cent of the |abour force is engaged in wage enpl oynent.
However, as Cambodi a becones nore integrated in the regional and gl oba
econony, foreign investment in |abour-intensive industries is expected to

i ncrease dramatically. This is expected to increase the percentage of wage
earners substantially. One burgeoning new industry is the garnent industry.
At the tinme of the witing of this report, 36 garment factories had
established operations. Over 90 per cent of their enployees are wonen.

The nunber of factories is expected to increase sharply after the granting of
“Most Favoured Nation” and GSP (Ceneralized System of Preferences) status by
the United States. Alnost all of the products of the garment industry are for
export, particularly to the countries of the European Union and Japan. VWhile
new i nvestnent in the garnment and other industries brings thousands of new
jobs and a significant injection of capital into Canbodia' s snmall econony,
such | abour-intensive industries also present a significant possibility of
abuse owing to the enormous gap in the bargaining positions of |abour and
managenent .
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30. The Speci al Representative visited two garment factories in Phnom Penh
in Decenber 1996. He also interviewed garnent workers outside their
wor kpl aces. Reliable information brought to the attention of the Specia
Representative fromnultiple sources indicates that nmany conpani es pay scant
attention to basic workers rights and | egal requirenents.

31. Many garnment factories require workers to work nore than the | ega

maxi mum of ei ght hours per day. Many require workers to work seven days

per week, instead of the |egal maxi mum of six. Sone require between 10

and 12 hours of work per day and sonetinmes nore, seven days per week. Sone
wor kers report being required to work 24-hour shifts when their conpanies
have |l arge orders to fill. Although enployers are required by |law to pay

hi gher hourly wages for hours worked in excess of the legal limt, many

wor kers report that they never or only occasionally receive higher rates for
overtime. Disproportionately |large anbunts are often deducted from wages for
unaut hori zed absences. The lack of a detailed pay slip at the end of each
mont h prevents enpl oyees fromverifying whether the salary they receive
correspond to the effective nunber of work hours perforned.

32. The garment factories do not permit their workers to take any annua

| eave. Many of these factories require workers to work on public holidays.
Some do not pay the legally required higher hourly wages for such work.

Four garnment factories allow wonen to take three nmonths of maternity | eave at
hal f pay, whereas the Constitution requires full pay for maternity | eave.

Ei ght others allow naternity | eave but provide no pay. Ohers either have not
had any wonen request maternity | eave or do not allowit at all. Sone workers
clai mthat pregnant wonen are forced to resign. No factory provides creches
or breastfeeding areas for nothers of young children. Sone conpanies
discrimnate by hiring only wonen or persons under a certain age, such as 35.
For many femal e workers, becom ng pregnant means |osing their job.

33. Wor ker safety is a particular concern. Mny factories have inadequate
ventilation, greatly exacerbating the already hot and humd climte. Most
conmpani es have not given workers protective nmasks to guard agai nst the
dangerous dust created fromthe woven fabric. Mst factories have an

i nadequat e nunber of toilets for the nunber of workers enpl oyed and, often
the water is not clean and the bathroons are not hygienic. Only a few
factories have medical clinics. Mst conpanies do not offer paid sick |eave
or provide nedical treatnment for workers, even in the case of on-the-job
acci dents.

34. Many wor kers conpl ai n about poor electrical wiring and i nadequate
nunbers of fire exits. 1In one factory, “Integrity Appareils Garments Ltd.”
visited by the Special Representative and enpl oyi ng approxi mately 800 workers
in one |large room there was only one available exit. The only other exit was
padl ocked and conpany officials refused to unlock it, citing concerns about
theft by staff. Wrkers explained that on a previous occasi on when the
factory was evacuated because of overheating of electrical wires, workers were
made to stand in line and wait to be body searched before being allowed to

| eave. During one break while the Special Representative was present, it

took 15 minutes for all the workers to |l eave the building after being
searched. The risk of large nunbers of deaths or injuries in the case of fire
is serious.
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35. Management abuses were reported to the Special Representative, such as
public stripping of female workers accused of stealing factory property. Sone
garnment workers al so reported being |ocked up in the factory until the work is
finished. In one factory, workers' shoes were held until the required work was
finished.

36. Visits by | abour inspectors to places of enploynment are sporadic. Mny
factory workers report that inspectors usually speak only to enployers when
they visit. Many workers fear that conplaints will be responded to with

dismssal. It is unclear what concrete action, if any, the |abour inspectors
have taken in response to | abour violations such as those readily apparent to
t he Speci al Representative on his visit. It is the |abour inspector's role

to nmonitor |abour issues and to conciliate when there are disputes between
enpl oyees and enpl oyers. Unsol ved cases should result in legal action

al though this appears to be rare. Menbers of the Mnistry of Labour

i nspectorate state that the departnent is politically weak, admnistrative
procedures are unclear and the budget to enforce the lawis insufficient.

37. Salaries in garnent factories have been very low, starting at
approximately 30 US dollars a nonth. Mst workers have been paid by the
piece. 1In spite of these |ow sal aries, many Canbodi ans have had no ot her

enpl oynment possibilities and so have not conplained. In nmany cases workers
have been summarily disnissed for absences w thout perm ssion, for smal

m st akes in production or for non-stated reasons. Many workers have reported
that the penalty for refusal to work the required overtinme is dismssal or

| oss of pay for hours already worked.

38. A new | abour | aw was passed in Canbodia on 10 January 1997. The new
Labour Law is in nmany respects simlar to the previous 1992 State of Canbodi a
Labour Law with the addition of inportant provisions allowing the right to
formunions, the right to collective bargaining, the right to strike and the
right to bring legal action if the enployer refuses to bargain. Such

i nprovenents are essential to a legislative framework protecting basic

wor kers' rights and are endorsed strongly by the Special Rapporteur

39. Until recently there were no independent |abour unions in any of the
garnent factories or anywhere else in Canbodia. The state-controlled
Canbodi an Federation of Trade Unions, established in 1979, has not had any
menber branches since 1993. One reason seens to be the lack of any tradition

of | abour organizing and collective bargaining in Canbodia. |In fact, the
previ ous Labour Law prohibited i ndependent |abour unions and coll ective
bargaining. In the past, workers in private enterprises were not pernitted

to formindependent |abor unions. As a result, workers have had no
representation and no procedure to express concerns or problems to enpl oyers.
Per haps nost inportant has been the fear that organizing or conplaining my
result in dism ssal

40. However, a trade union organi zation, the Free Trade Union of the Wrkers
of the Kingdom of Canbodia, was fornmed on 15 Decenber 1996 with the support of
the Khner Nation Party (KNP). At the same tine a protest novenent started in
m d- Decenber in the |largest garment factories in Phnom Penh (Canbodia
Garnents). The protest, involving 3,000 femal e workers, gained nmonmentum and
cul mnated in a spontaneous march on 19 Decenber. Wrkers' del egates were
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received by the National Assenbly and the King. This resulted in the signing
by the conpany and the workers of a nutually satisfactory agreenment. This
initial success encouraged fellow workers in other garment factories and by
m d- January 1997, the novenent had spread to six other large factories in the
capital.

41. An inter-mnisterial conmmttee of the Mnistries of Labour and Industry
was formed to ook into the issue and act as a nmediator. On 25 Decenber 1996,
the first concertation neeting between that commttee and representatives of
the 36 garnent factories operating in the capital resulted in an agreenent to
i ncrease the mninmumnonthly salary from35 to 40 United States dollars, to
l[imt the weekly nunber of working hours to 48, to conpensate overtime, and to
al l ow workers' representatives elections. These neasures were to take effect
on 1 January 1997. The conpani es requested that other demands by the workers
shoul d be the subject of negotiations with the elected workers' del egates.

42. On 4 January 1997, a peaceful march to the National Assenbly of

about 400 workers from Tack Fak Garnents factory was di spersed by the police,
usi ng water cannons. A fermale worker was hit in the face with a pistol by a
police officer. On 6 January, the police dispersed workers assemnbl ed before
the factory, beating several protestors, including officials of the KNP who
had come to support the workers. The KNP Chairman escaped unhurt when rounds
of bullets were fired around his car. By mid-January, when workers in four
factories had signed agreenments with the nanagenment on inproved worKking
conditions, the protest novenent continued to spread to other factories.

On 14 January, the First Prine Mnister publicly expressed support for the
wor kers' dermands and stated that conpanies which viol ated workers' basic
rights in disregard of the laws of the Kingdomrisked expul sion

B. Rights of the child

43. Local and international non-governnental organizations, UN CEF and the
Canmbodi an authorities continue to report that the incidence of abduction and
child prostitution is large and growing. During his first mssion, the
Speci al Representative gathered a great deal of information about the scope

of the problem and potential neasures to prevent child prostitution and
trafficking. Both Prine Mnisters indicated their deep and personal concern
about the situation. The First Prime Mnister reiterated this position in a
meeting with the Special Representative during his second mission, stating

t hat any persons involved in the kidnapping or trafficking of children nust be
prosecuted to the full extent of the |aw.

44, The Speci al Representative welconmes this statenment and the high | eve
participation of the Government of Canbodia in the Wrld Congress agai nst
Sexual Exploitation of Children, held in Stockhol min August 1996. The
Government was represented by senior officials of the Mnistries of Justice,
the Interior and Social Affairs, the Council of Mnisters and advisers to the
First Prime Mnister and the Deputy Prine Mnister. A national plan of action
was presented to the Congress. N ne non-governmental organizations and a
representative of UNI CEF al so attended

45. Article 34 of the Convention on the Rights of the Child obliges States
parties to protect children fromall forns of sexual exploitation and sexua
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abuse: “States Parties shall in particular take all appropriate national
bilateral and multilateral neasures to prevent: the inducenment or coercion of
a child to engage in any unlawful sexual activity; the exploitative use of
children in prostitution or other unlawful sexual practices; the exploitative
use of children in pornographic performnces and materials.”

46. The Speci al Representative is concerned that there appear to have been
no arrests and convictions under the January 1996 Law on the Suppression of

t he Ki dnappi ng, Trafficking, Sale and Exploitation of Human Beings. The
Speci al Representative welcones the witten clarification sent by the Mnister
of Justice to all courts stating that the | aw shoul d be enforced i medi ately.
Many courts had interpreted the law as requiring the passage of subordinate
regul ati ons, not yet drafted, before inplenentation

47. The trade in human flesh and the resulting slavery of children in
unspeakabl e conditions nust be addressed with the npost urgent of neasures.
Many girls as young as 10, 11 or 12 years old continue to be found in brothels
or reported mssing by parents. Such stories are now commonly reported in the
Khmer - | anguage press.

48. While sone children are sold into prostitution by parents because of
poverty, many parents are tricked into believing that their children will
receive a salary and educati on when they send them away. There is a grow ng
and increasingly powerful and well connected network of buyers, mddlenmen and
brothels supporting this illicit trade. Judges, local authorities and even
sonme hi gh ranki ng governnent officials adnmit that rmuch of this trade is
carried out by, or with the conplicity or the protection of, senior police or
mlitary officials.

49. This business is carried out openly and in full know edge of the
authorities. However, with the exception of sone well publicized but poorly
enforced brothel closures, little action has been taken by | aw enforcenent

officials. Many brothel owners appear to receive the protection of |oca
police or other officials.

50. The | aw provides for prison sentences of from 10 to 15 years for

persons involved in this trade. The sentences are increased to between 15

and 20 years when children under the age of 15 are victimzed. The fact that
there are no known cases of prosecution and conviction under this lawis a
matter of deep concern. Making arrests in such cases required no further
police training or nmaterial support. Wat is lacking is the will. It is tine
to take action.

51. One additional and conmpelling reason to take i medi ate and deci sive
action is the extremely high preval ence of H V-AlI DS and ot her sexually
transmtted di seases anpbng prostitutes tested. According to NGO workers in
this field many, if not nost, custoners of brothels do not wear condons. As a
result, Cambodi a has one of the fastest growing rates of HV infection in
Asia. This scourge threatens an entire generation of Canbodi ans, but no group
will be nore tragic victins than those children forced into the sex industry.

52. The Speci al Representative commends the public and private statenents
of both Prine Mnisters on this issue. As stated in his 1996 report to the
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Ceneral Assenbly, the Special Representative urges that this concern be
translated into energetic action by the relevant authorities by way of serious
and effective | aw enforcenent activities, a conprehensive programe of
prevention, including an awareness and educati on canpai gn, and support to

non- governnental efforts to rehabilitate victins. He regrets to note that
despite these stated comm tnments to conbat the problem no progress has been
wi tnessed since his first visit and child prostitution and trafficking in the
Ki ngdom conti nues to increase alarm ngly.

53. The Speci al Representative welconmes the initiatives and interest
denonstrated by | ocal and international non-governmental organizations and
encour ages the Government and non-governnmental organizations to cooperate to
conmbat this scourge. Also essential is the Canbodi an National Council for
Children (CNCC), a high-1level governnental body founded in Novenmber 1995 in
whi ch non-governnental organizations also participate and which is mandated to
work on all aspects of children's rights. The Special Representative urges
that the CNCC take a nore active role: it has net only once since its
formation. This is an issue of great concern to the Special Representative,
who will continue to follow it closely.

C. Rights violated through the use of | andm nes

54. M1l lions of |landnm nes continue to |ie scattered in Canbodia's rice

paddi es, fields, forests, nmountains, |akes and streans. These devices kill or
i njure thousands of Canbodi ans each year in the nost indiscrimnate manner
Landm nes and unexpl oded ordnance al so render |arge areas of the land unfit
for agriculture and devel opnent, thereby seriously retarding the econom c
devel opnent of the country. These m nes and unexpl oded ordnance will continue
to kill and nutilate human bei ngs and sabotage the econom c devel oprment of
Canmbodi a for many years to come, adding to the terrible human suffering and
its related social and econom c consequences, of a country which already has
sonme 40,000 war invalids. An estimated one out of every 243 Canbodi ans has
been di sabl ed by | andnmines. Their use by any party nust be stopped

i medi ately.

55. The Speci al Representative strongly commends the work of de-m ning
agenci es working in Canbodia, particularly the governnental Canmbodia M ne
Action Centre (CMAC), the British-based Halo Trust and M nes Advisory G oup
(MAG, and the Conpagnie francai se d' assistance. Mne clearing is a slow and
dangerous task which must be done centinetre by centinetre to ensure that |and
can safely be reclained for civilian use.

56. Some de-miners worked in contested zones and are subject to the
addi ti onal danger of arned conflict. Two MAG de-m ners, Christopher Howes,

a British national, and his Canbodi an assi stant, Hourn Hourt, were ki dnapped
in March 1996 by a group of forner Khnmer Rouge soldiers in Angkor Chum
district in Siem Reap province. Unconfirmed reports suggest that unti
recently they had been held at the northern Khnmer Rouge base at Anlong Veng,

t hough this has been denied by Khner Rouge radio. |In Decenber 1996, senior
mlitary officials reported that the two had escaped and were headi ng towards
government controlled territory in central Konmpong Thom provi nce. However, as
of the tinme of witing of this report, the two had not appeared. The Specia
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Representative strongly condemms this cowardly ki dnappi ng of humanitarian
workers and reiterates his demand that these nen be rel eased i mediately,
wi t hout conditi ons.

57. Ki ng Si hanouk, the First Prinme Mnister, the Second Prine Mnister, the
President of the National Assenbly, co-Defence M nister Tea Banh, and many

ot her senior political and mlitary |eaders in Canbodi a have endorsed a ban in
Cambodi a on the use, stockpiling and manufacture of anti-personnel |andm nes.
The Speci al Representative wel comes these statenments and hi ghly conmends the
efforts of H's Majesty the King and the Governnment to elimnate anti-personne
| andm nes. He also welcones and warmy encourages the efforts currently

under way to | egislate a ban

58. The draft |aw on the banning of anti-personnel |andni nes has been
submtted to the Council of Mnisters for approval and then consideration by
the National Assenbly. The draft was prepared in md-1995 by H E. leng Muly,
the Director of CMAC and the Mnister of Information, with the technica

assi stance of the Centre for Human Rights of the United Nations, relevant

nati onal and international NGOs, the International Comrmttee of the Red Cross
(ICRC) and United Nations agencies. The draft |law provides, inter alia, for
t he banning of the use and manufacture of anti-personnel |andm nes, the
destruction of existing stockpiles over a transitional period, and crimna
penalties for violations. It also provides for nonitoring by de-m ning NGOs
and others of the inplementation of the law and facilitates internationa
assi st ance.

59. The Speci al Representative is concerned at the slow pace of

consi deration of this draft |aw, adoption and inplenmentation of which should
be a top priority of the Governnment and National Assenbly to ensure that no
landm nes will ever be laid again in Canbodia. |Its passage and inplenentation
will allow de-mning efforts to begin to make significant progress towards

the goal of clearing all of Canbodia's |and. The Special Representative

rem nds the Covernnent that the adoption of this law wll also strengthen the
Governnment's stated foreign policy objective of opposition to the manufacture,
export and use of mines and will establish Canbodia as a | eading nation in the
i nternational canpaign for a total ban on | andnmi nes. The adoption of this |aw
will also facilitate the nmobilization of funding fromthe internationa
community for the enornobus and expensive task of de-m ning.

60. The Speci al Representative strongly supports the international camnpaign
for a total ban on | andm nes and encourages the international conmunity

to continue to provide financial and technical support for mne-clearing
operations. The Special Representative particularly comrends the major donors
to this effort, including Australia, Denmark, France, Japan, Sweden, the
United Kingdom and the United States.

D. Rule of law, independence of the judiciary
and adm ni stration of justice

61. The rule of |aw, the independence of the judiciary and the
adm nistration of justice are of continuing concern to the Speci al



E/ CN. 4/ 1997/ 85
page 14

Representative. Problens in all of these areas have led to the de facto
and de jure problemof inpunity, or inability to prosecute violators of
human rights.

62. The conti nued absence of basic institutions called for by the
Constitution remains a serious problem The Constitutional Council, the

body designated by the Constitution to deternmine the constitutionality of

| egislation and to decide contested cases in the election of nmenbers of the
Nat i onal Assenbly, has still not been formed. The nenbers are to be appointed
by the King, the National Assenbly and the Suprene Council of Magistracy.

Only the King has submitted a list of menbers. No organic |aw specifying the
organi zati on and operation of the Constitutional Council has been drafted.

The |l ack of a Constitutional Council neans that there is no legal forumto
determine the constitutionality of various |egislative enactnments, such as the
recently passed Law on the Control of Drugs, or the Press Law. This seriously
underm nes both the reality and the perception of the rule of law in Canbodi a.

63. Under the Constitution, the Supreme Council of Magistracy has the
responsibility to appoint, transfer and discipline judges and prosecutors.

It also has the | egal responsibility to review all draft legislation related
to judicial affairs. Wile a law was passed in 1994 to establish the Suprene
Counci | of Magistracy, political disagreenments between the two main parties
over the nmenbership of this body have prevented it fromnmeeting. Al

government officials, nenbers of the National Assenmbly and representatives of
non- gover nment al organi zati ons whom t he Speci al Representative nmet agreed with
hi mthat an i ndependent Suprenme Council of Magistracy should start functioning
at the earliest possible date. Wthout the Supreme Council of Magistracy,

real reformof the judiciary will be stalled and the problem of too few judges
and prosecutors cannot be addressed. Finally, as the Suprene Council of

Magi stracy has to appoint one third of the nmenbers of the Constitutiona
Council, if the Supreme Council of Magistracy is not convened it will be

i mpossi ble for the Constitutional Council to be forned.

64. Anot her inportant building block in the establishnment of an effective
adm nistration of justice is the constitutionally required | aw on the status
and functioning of the judiciary. This law, which has not been drafted,
woul d address issues such as the role of trial judges, investigating judges,
prosecutors and clerks, the training of judges, menbership in politica
parties, conflicts of interest, and ranks and salaries. Wthout such a | aw
the I egal basis for the entire Canbodian judiciary is unclear

65. The Speci al Representative again comends the open and active
cooperation of the Mnistry of Justice with international efforts to train
and increase the capacity of the judiciary. Through the judicial nentor
programe of the Centre for Human Ri ghts and the Canmbodi an Court Trai ning
Project of the International Human Ri ghts Law Group, judges, prosecutors,
clerks, police, prison authorities, nmilitary police and local officials are
receiving training and advi ce about human rights, donestic |law and the rol e of
the judiciary. The Special Representative encourages continued donor support
for these valuable long-term programres of institution building, as well as
for the physical reconstruction of Canbodia's dil apidated court buil di ngs.
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66. Article 109 of the Constitution states that the judiciary is

i ndependent. However, the Special Representative is concerned at reports

that on 2 and 3 Decenber 1996 nost, if not all, judges and prosecutors in
Cambodi a were invited to attend nationwi de partisan political celebrations
staged by the Canbodi an People's Party to mark the ei ghteenth anniversary of
the founding of the National United Front for the Salvation of Kanpuchea
(NUFSK). Many judges m ssed work to attend such neetings, which took place at
CPP offices around the country. Attendance at such neetings, particularly
during work hours, further reinforces the inpression of a partisan judiciary
whi ch has not yet obtained full independence fromparty or government.

67. Al so of concern is continued interference from nmenbers of the executive
branch, particularly from nenbers of provincial governnent and in politica
cases. The principle of the independence of the judiciary requires that no
person, no matter his or her position, should conmunicate with the judiciary
about a case which is before the court. This principle is still not wdely
respected by |ocal governnent, military or police officials. Though there is
a growi ng awareness of this principle anong judges and prosecutors, there are
often subtle and overt pressures or threats against menmbers of the judiciary
if they do not discuss cases and resolve themin a manner satisfactory to
their interl ocutor.

68. One of the nost vivid exanples of this problem was the dispatching

on 16 August by the Fifth Mlitary Region in Battanmbang of arned soldiers to
oppose the eviction froma house ordered by the provincial court. The house
bel onged to a Battanbang resi dent who had been sentenced to four years

i mpri sonment after she had failed to repay debts contracted with four parties.
The court decided to auction the house to pay conpensation to the four parties
and ordered the eviction of its occupier. The latter, a Fifth MIlitary Region
sol dier, and a brother-in-law of the owner, clained ownership of the house.
This claimwas rejected by the court, but accepted by the Court of Appeal

The sol di ers opposed the eviction and clainmed that they were under orders to
arrest the president of the court if necessary. This was not the first such
attack on the court in Battanbang. 1In 1994 the court building was sprayed
with gunfire after the court ordered the arrest of a soldier involved in the
pl undering and snuggling of antiquities at Angkor Wat. The unit responsible
for the attack is widely known, but no action has been taken to arrest those

i nvol ved.

69. O her attacks have occurred on the courts in Konpong Som Svay Rieng,
Stung Treng and Kanpot provinces. On 28 Decenber 1995, a m xed group of

armed policenen from Phnom Penh Municipality and the National Gendarnerie,
obstructed for the third consecutive tinme the execution by the Phnom Penh
Prosecutor of a court order of eviction. It was only after the Mnister of
Justice protested in witing to the co-Prime Mnisters, the co-Defence

M nisters and the Chief-of-staff of the Arny that the court was eventually
allowed to carry out its duties. On the sanme day, a group of 200 villagers
from Konpong Trach district, visibly encouraged by the district authorities,
forcibly entered the provincial court in Kanmpot, ransacked it, destroying
property and burning nunerous court case files and docunents. This attack was
carried out in broad daylight and under the eyes of the provincial police, who
did not intervene to prevent it.



E/ CN. 4/ 1997/ 85
page 16

70. No prosecutions have taken place in any of these cases of attacks,
though in all cases the perpetrators are known to the authorities. Judges
and prosecutors in several provinces continue to report threats to their
physi cal security and admt that the environnent in which they work affects
their deci si on-meki ng and hence their independence.

71. The nost crucial challenge in the pronotion and protection of human
rights in Canmbodia is inpunity. Inpunity neans that those persons who conmt
human rights violations - particularly menbers of the mlitary, police and
other armed forces - are not arrested or prosecuted even when their

cul pability is well known to the authorities and the general public. This
situation causes a grave loss of faith in the systemof the adm nistration of
justice, and underm nes the noral authority of the courts and the Government.

72. The Canbodia O fice of the Centre for Human Ri ghts has docunent ed

numer ous i nstances of serious human rights violations since the formation of

t he Royal Governnment - extrajudicial executions, killings, torture, illega
arrests and detention for extortion - conmitted by nmilitary or police
personnel or powerful individuals in the Governnent, or enjoying high-Ileve
protection. In the very large mgjority of cases, none of the perpetrators,
even when they are known, have been brought to justice or otherw se
sanctioned. None of the nine serious instances of acts of viol ence against
journalists have been seriously investigated to identify perpetrators and
bring themto justice (see sect. Il.G of the present report). The probl em of
official inmpunity is unfortunately only one aspect of the w der problem of
general inmpunity which prevails in Canbodia, and which is to a | arge extent
due to the structural weaknesses of the judiciary described in this and

previ ous reports by the Special Representative. The share of the nationa
budget devoted to justice is 0.29 per cent of the total budget. Unless these
weaknesses are seriously addressed by the Royal Governnent, and justice
becomes one of its top priorities, numerous crinmes - including those commtted
by governnent officials - will continue to go unpunished, with the effect that
t he whol e system of justice will continue to be held in poor esteem by the
publi c.

73. A serious case of cold-blooded nurder with possible politica

nmoti vati on, which has not been clarified, occurred on 19 Novenber 1996.

Kaev Sanpbuth, a 39-year-old deputy director of the Economi c Crines Departnent
of the Mnistry of the Interior, was assassinated in broad daylight by an

uni dentified gunman who was waiting for himoutside a restaurant in centra
Phnom Penh. Kaev Sanmouth was a brother-in-law of the Second Prime M nister
Hun Sen. He was not known to be involved in politics. Fornmerly a senior
commander of the Second Prime Mnister's bodyguard unit, Kaev Sanmouth had been
appointed to the Mnistry of the Interior following the fornation of the Roya
Government. His murder coincided in time with one of the nost serious

epi sodes of tension between the two nain political parties of the coalition
Government since March 1996, the Canbodi an People's Party and the FUNCI NPEC
party. On the day of the nurder, the Canbodia O fice of the Centre for Human
Rights sent a letter of condolence to the spouse of the victimand expressed
the hope that the nurderer would be found and brought to justice. As in
previous simlar cases, it began investigating the case. The Specia
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Representative al so nmade a public statement offering condol ences to the
famly of the victimand called on the Royal Governnent to do its utnost to
investigate that crinme and bring its perpetrators to justice.

74. A thorough discussion of the issue of inpunity is also desirable in
Canmbodi a agai nst the background of the gross human rights violations commtted
in the 1970s. It may in the short run be politically inconvenient to insist

on thorough investigations into what happened and who was responsi ble, but the
Speci al Representative believes such efforts are necessary in order to
denonstrate that crines of that horrendous character can never be accepted.

It would undernmine the sense of justice in society if the Khnmer Rouge killings
and other atrocities were ammestied in a manner that pre-enpted and hindered a
judicial process. The partial amesty granted in Septenber 1996 through a
royal decree should not exclude the possibility of establishing a truth

comm ssion to clarify facts and assign responsibility.

75. Unfortunately, a formof inpunity is codified in Canbodi an | aw.
Article 51 of the 1994 Law on Civil Servants provides that, except in cases of
flagrante delicto, no civil servant may be arrested or prosecuted for any

crinme unless the Government or the concerned Mnister consents in advance. In
the majority of cases in which such requests have been nmade, the court has
recei ved no answer or its request has been denied. In many other cases the

del ays which result fromsuch a procedure have neant that the perpetrator has
had time to escape or receive the protection of a powerful patron. Wile
menbers of the military are not civil servants, in November 1995 the Counci

of Mnisters issued a statenment that courts attenpting to prosecute nmenbers of
the arnmed forces nust follow the sane procedure as in article 51

76. Article 51 clearly contravenes the basic principle of equality of al
persons under the |aw and creates a climte of |aw essness in which persons in
the police or mlitary are not held accountable for their acts, even when such
acts include nurder, rape, torture, robbery or arson. Wether intended to do
so or not, article 51 effectively shields human rights violators within the
Government, from prosecution. This is a serious derogation fromthe rule of

| aw and may encourage police and mlitary officials to continue to comrt
abuses in the know edge that they are not likely to be prosecuted.

77. The Speci al Representative appreciates the concern expressed at the

hi ghest | evels of governnment about this issue. During his second nission
both the First Prime Mnister and the M nister of Justice endorsed the concept
of repealing article 51 and allowing the courts to proceed with prosecutions
of civil servants and nenbers of the military alleged to have comtted
crimes. During the Special Representative's first mission, the Second

Prime Mnister stated that he supported the repeal of article 51. The
Chairman of the National Assenbly Conmi ssion on Human Ri ghts and Reception of
Conpl aints al so stated his support for repeal, which has noreover been
requested by many judges and prosecutors. The Special Representative greatly
appreci ates this broad endorsenent of the equality of all persons before the
| aw and urges that article 51 be repealed by the National Assenmbly wi thout

del ay.

78. The Speci al Representative again conmmends the dedication and excell ent
wor k of Canbodi an “defenders” and | awyers representing crimnal defendants and
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poor persons and encourages donors to support their efforts, as well as the
conpl ementary new programre of the Canbodi an Bar Association in this area.

W t hout such organi zations, virtually all accused persons woul d have no access
to defence counsel and the fundanmental right to a fair trial would only exist
on paper.

79. The Speci al Representative is concerned that no progress has been made
on creating a legal franmework for the establishnment and operation of prisons.
The [ ack of such legislation has Ied to confusion about the rights of
prisoners, the responsibilities of the authorities and the possibility of
regul ar monitoring of conditions by |ocal NGGs.

80. The health conditions of prisoners has also sharply deteriorated, as the
provi sion of the nonthly budget to prisons for food and other essentials for

t he mai ntenance of prisoners has repeatedly been delayed. This has led to
severe mal nutrition, including serious cases of beriberi, and other diseases.
Anot her result is that local prison directors are forced to borrow funds at
exorbitant rates of interest to provide even a little food to prisoners.

This creates a vicious cycle of debt and | eaves | ess noney available to
provi de a proper diet to prisoners. United Nations organizations and | oca
non- gover nnent al organi zati ons have responded to the crisis by providing

ener gency assistance. However, the provision of adequate food and health care
to prisoners is a state responsibility. Those convicted of crinmes are
sentenced to the deprivation of liberty, not to hunger and mal nutrition. The
Speci al Representative urges the Mnistry of the Interior to take inmediate
steps to solve the adm nistrative problens which have created this situation

E. Protection fromtorture

81. During his second m ssion, the Special Representative enphasi zed the
i ssue of torture and other cruel, inhuman or degrading treatment or

puni shment. Torture is prohibited under the Canbodi an Constitution and
crimnal law. Article 38 of the Constitution provides that “the | aw
guarantees there shall be no physical abuse against any individual” and that
“coercion, physical ill-treatnent or any other m streatment that inposes
addi ti onal puni shment on a detainee or prisoner shall be prohibited”. The
article further provides that confessions extracted under torture cannot be
adm ssi ble as proof of guilt and holds perpetrators of torture punishable
under the law. The sane prohibition exists in the Canbodian Crim nal Law
(art. 12). Canbodia is also a party to the Convention agai nst Torture.

82. In neetings with human rights NGOs, defenders organi zations, defence

| awyers, judges, prosecutors and officials fromthe Mnistry of the Interior
and the Mnistry of Justice, the Special Representative |learned that torture
and ill-treatment of detainees in police, gendarnmerie and mlitary custody is
a serious problem Although he found no evidence that torture is the result
of official policy, the central authorities have taken inadequate measures

to guard agai nst such practices, which generally take place as the result

of local initiatives by police, gendarnerie or mlitary interrogators who

are either ill trained or deliberately abuse their power. The Specia
Representative wel cones statenments against torture by the Mnister of Justice
and M nister of the Interior and the beginning of efforts to discourage |aw
enforcenent personnel fromusing torture to extract confessions or inpose
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puni shment. He al so appreciates the request of the co-Mnisters of the
Interior that the Canbodia office of the Centre for Human Rights bring to
their attention reliable information relating to human rights violations
commtted by nenbers of the police.

83. The Director of the National Police, General Hok Lundi, told the Specia
Representative that torture by police officers in police stations continues to
be a problem He attributed it to local initiatives by police officers who

| ack proper training or disobey orders. He cited two cases in Koh Kong and
Konpong Thom of sanctions agai nst police officers found to have tortured
detainees. In this respect, General Lundi invited the United Nations to
assist the Mnistry of the Interior to establish a police acadeny to provide
professional training to the country's 60,000 police officers. The Specia
Representative took note of the request and stated that he woul d encourage

i nternational support for such an initiative.

84. Under Canbodi an | aw, the National Police and the Royal Gendarnerie

are the only | aw enforcenent agencies with |egal authority to arrest and
tenporarily detain suspects. The Royal Canmbodi an Arnmed Forces are prohibited
from detaining individuals and adm nistrating detention facilities. However,
docunented cases of torture or ill-treatnment of individuals in mlitary
custody, particularly in areas close to the front-line, have been reported.

85. Typically, torture tends to occur in the custody of the detaining
authorities inmediately after arrest. Coercion against detainees is ained at
forcing themto confess their alleged offence, or to punish themfor it, or to
extort noney. Torture nost comonly involves severe beatings, which may

i ncl ude sl appi ngs, kickings, punchings, but also beatings with a wooden stick
or truncheon. Victins are sonetinmes beaten until they fall unconscious. In
several cases, electricity has been used, either with stripped electric wire
or electric truncheons. Near-drowning and near-strangul ation with “kramrar”
(a Canbodi an cloth scarf) have also been reported. Threats of execution are
very comon. These methods are often conmbined with tenporary isolation and
deprivation of water and food.

86. In several docunented cases, victinms have been beaten up or otherw se
tortured to death. This was the case of M. Liv Peng Harn in Konpong Cham
(13 January 1996), of M. Ok Phea in Ta Khmau (9 March 1996), of M. Um Hann
in Battambang (9 May 1996) and M. Thong Sophara in Siem Reap (21 May 1996).
In several cases wonen and children have been subjected to torture or
ill-treatnent by police or mlitary interrogators: 15-year-old Ly Ki m Hong
was beaten by police interrogators together with his nother in Konpong Chhnang
(20 May 1995) and a 13-year-old girl, Quk Chreb, was tortured with an electric
truncheon by officers of the gendarnerie and the regular arny in Konpong Thom
(Septenber 1995). The Special Representative has requested the Canbodi a
Ofice of the Centre for Human Rights to conpile verified instances of torture
and ill-treatment so as to be able to assess nore precisely the nature and
extent of the problem

87. Liv Peng Harn was tortured to death by district police officers in
Krauch Chhmar district, Konmpong Cham province. Follow ng conplaints of police
ill-treatnment by his wife and human ri ghts organi zations, the Mnister of
Justice ordered the exhumation of the victim s body for autopsy. Despite
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initial strong resistance by the police and other provincial authorities, the
M ni ster of Justice courageously insisted. The co-Mnisters of the Interior
eventual |y agreed and the body was publicly exhunmed in August 1996. The
exhumation took place in the presence of officials of the Mnistries of the
Interior and of Justice, district and provincial authorities, the provincia
tribunal, human rights organizations and the press. The autopsy reveal ed that
the victim who, according to the official police report, had conmmtted
sui ci de by hanging, was found with six broken ribs on the left side. This
exhumation of a victimof police torture by the judicial authorities to
conduct an autopsy is an unprecedented devel opment in Canbodia. It
constitutes an inportant step in the efforts by the Mnistry of Justice to
establish the authority of the judiciary over the police and should be used as
an exanple to inprove the protection of persons in police custody. Such
determ ned action by the Mnistry of Justice is an inmportant signal to police
and other interrogators that acts of violence against detainees will be
sanctioned. The next step in this particular case should be the prosecution
of the responsible district police officers.

88. On 26 Novenber 1995, the Mnistry of the Interior issued circular

No. 006 relating to the “Discipline of the National Police Forces”. It

speci fies the rules of conduct which police officers nust observe in the
conduct of their duties and the penalties in the case of m sbehavi our
Penalties for torture include “denption, expulsion fromthe unit, renoval from
function, or expulsion fromthe police” and judicial prosecution if death
results fromtorture. This circular contains very inportant guarantees for
the protection of the basic rights of detainees. It seenms however, that its

i mpl enmentation and respect by police forces | eaves nmuch to be desired. (No
police, gendarmerie or nmilitary officers responsible for torture, including in
t he cases descri bed above, are known to have been sanctioned or brought to
justice.)

89. The |l egal prohibition of torture is translated into very few effective
guarantees to protect detainees against abusive practices by the detaining
authorities. According to Canbodian |aw, no arrest can be made by the police
wi t hout a court order except in cases of flagrante delicto or in the presence
of compelling evidence. |In the latter two cases, the police nust produce the
suspect before the prosecutor no |ater than 48 hours after arrest, together
with the initial evidence collected. During that period of custodia
detention it is the police who are responsible for investigating the case and
collecting the evidence on the basis of which the prosecutor will decide on

t he case.

90. In practice, nost arrests are conducted by the police or the gendarnerie
Wi t hout warrants and in numerous cases prosecutors are either not informed, or
informed at a very late stage of the detention, usually long after the maxi num
del ay of 48 hours set by the law. During these periods, of varying |ength, of
unchecked ill egal detention, arrestees are at the nercy of those detaining
them Such a context of uncontrolled detention facilitates the occurrence of
abuse. Experience shows that it is during this period that nost cases of
reported torture or ill-treatnment take place, as no authority or outside
control other than the police nmonitors the detention and investigation
process. Neither prosecutors and judges, nor |awers or defenders have access
to detainees during this initial period. Prosecutors often conplain that
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nunerous cases of arrest and detention are never notified to them \Wen they
are, they often involve cases which the police have not managed to “resol ve”
by themsel ves, that is, usually, through coercion to extort benefits.

91. Article 10 of the Cambodian Crinminal Law states that no one may be
detained for nore than 48 hours wi thout access to the assistance of counsel
an attorney or other authorized representative.

92. The 48-hour period of custodial detention is thus often understood by
police officers as giving them exclusive power over the detainee during

that time in order to carry out their investigation. They thus tend to deny
access by defenders or defence |lawers, and even relatives, to persons in
their custody. |In addition, in cases of illegal detention of persons for the
pur pose of extracting information, confessions or wealth, the detention is
unlikely to be acknow edged by the detaining authorities. There is also no
possibility to challenge the legality of the arrest and detention during the
first 48 hours as renedi es such as habeas corpus do not exist in Canbodi an

| aw.

93. There seenms to be a wi despread understandi ng anong police investigators
that they have 48 hours following arrest to gather all the evidence to be
presented in court. In that short period, they often resort to coercion

whi ch they see as the npost expedient or the only means at their disposal to
obtain confessions. Several police officers have admtted that this was the
best way as ot herw se suspects woul d not confess and they would be obliged to
rel ease them Other police officers have said that they had to obtain
confessions by force for fear of being criticized for having carried out a
wrongful arrest, or an arrest w thout evidence. They thus felt conpelled to
produce evi dence, no matter what.

94. Fear of retaliation often discourages victinms, defenders and even
judges from addressing the issue in court. Beatings in police custody are so
frequent that they are al nost considered “normal” by many victinms, who thus do
not report or conplain about them Fear of retaliation by the detaining
authorities is an aggravating factor. Fear that conpl aining about torture
may aggravate their sentence has al so discouraged victinms, and often their
defenders, fromraising the issue in court. This has |ed defendants to admt
guilt for offences they have not committed to avoid running the risk of
further ill-treatment. O ten, when acts of torture risk being exposed, their
perpetrators seek to buy off the silence of the victinms or their relatives.
Anot her reason for the reluctance of victins to conplain about their
ill-treatnent is that they often do not expect, or have given up hope, of
obtai ning redress through existing judicial procedures. This is one aspect of
the pervasive | ack of confidence anong the public in the ability of the
justice systemto protect themeffectively fromsuch acts.

95. Def enders have acknow edged the difficulties they face when raising the
i ssue of forced confession with judges. They have conplained that their
requests that such confessions be disnissed have received no or a negative
response. They have al so expressed fears that making these requests and
pressing for a response may “jeopardi ze their relation with the court”. They
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have al so experienced difficulties in docunenting instances of torture, thus
facing the risk of the rejection by the court of the torture conplaint of
their clients.

96. Torture is often difficult to docunent. 1In the absence of remaining
physi cal evidence on the body of the victim there is usually no evidence |eft
other than the victinmls account of his or her ordeal. 1In the case of sexua

violence, and in particular in rape cases, unless a nedical exam nation is
conducted quickly thereafter, it is often difficult to establish that violence
has occurred. These difficulties are aggravated when court officials are
sexual |y prejudiced and do not consider rape as a serious offence or are
reluctant to recogni ze that sexual violence has occurred, in order to avoid

i mplicating powerful individuals. They thus tend to demand fromthe victim or
his or her defender a degree of evidence which is often inmpossible to
establish. In cases involving powerful or protected persons, prosecutors have
obtai ned forged nedical certificates or reports from nedi cal doctors.

I ndependent nedi cal doctors have al so sonetinmes been reluctant to establish
medi cal certificates inplicating these powerful persons, out of fear for

their safety. As a result, often the only renmining evidence is testinonial.
Est abl i shing facts becones a delicate task which requires detail ed and
in-depth interviewwith the victim on a subject which is often difficult to
speak about. Defenders or |lawers have admitted being ill-prepared for that
task, which renders them vulnerable to the court's questioning the validity

of the evidence they produce in support of their request to dism ss a forced
confession or establish that a rape has been committed. Cases of rape or
sexual assault are frequent, though nost of them never reach the courts. This
is because the victim already traumati zed by the violence she was subj ected
to, is often ashaned and thus reluctant to face the additional ordeal of
public exposure of the violation in court. Owher victins are afraid to | odge
a conplaint for fear of retaliation or because they or their parents have been
pressured by the perpetrators to accept financial conpensation not to
conpl ai n.

97. Prosecutors and investigating judges nostly rely on the investigations
undertaken by the police to file charges and conduct trials. They thus
heavily, and too often uncritically, rely on police findings. Although it has
improved in the past three years, the relationship between the courts and the
police has traditionally be uneasy. As a result, judges are often rel uctant
to dism ss a police confession deenmed to have been extracted under torture,
and rel ease a suspect, out of fear of alienating the little cooperation they
receive fromthe police. Judges have also been reluctant to inplicate
responsi bl e police interrogators out of concern for their own safety.

98. In a public trial in Phnom Penh on 6 August 1996 invol ving nine
suspected political offenders arrested in Decenber 1995 in connection with

al | eged Khnmer Rouge activity, the prosecutor was w tnessed intimdating one of
t he def endants who conpl ai ned of having been forced to confess under police
duress. The prosecutor shouted that “court hearings were not the place for
conpl ai nts about police m sconduct”.

99. In several recent cases, however, prosecutors or judges have
cour ageously di sm ssed evi dence shown to have been produced under torture by
police or mlitary interrogators. |In such cases, the outconme has usually been
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that the accused have been rel eased. No responsible police officers are known
to have been prosecuted. 1I1n a recent exanple, the provincial tribunal of

Bat t anbang provi nce disnissed the forced confession of a suspected politica

of fender and ordered his rel ease.

100. As in any other crimnal case, prosecutors usually tend to wait for
conplaints of torture to be received by them from defendants or defenders
before taking action, if any, instead of exercising public action whenever an
all egation of torture is brought to their attention. The sensitivity and
awar eness of prosecutors and judges to the issue of torture would certainly
benefit greatly from adequate information and training in this regard. It is
i ndeed apparent that, in npst cases, they do not have a precise idea of what
constitutes torture.

101. This was also the case, up to recently, anong defenders and | awers, who
acknow edged that the issue of torture had not been properly understood and
therefore addressed by them As a result, nany cases of torture and
ill-treatnment went unreported. In recent nonths, however, through training
sem nars, awareness of the problemhas increased. The issue has begun to be
docunented nore systematically. Defenders and | awers have al so courageously
started to address the issue of forced confession before the courts, despite
the frequent reluctance of court judges to accept their conplaints and act
upon them

102. The Special Representative understands and acknow edges all these
difficulties, and in particular those encountered by the judges in prosecuting
power ful perpetrators. However, he believes that close cooperation between
judges, |awyers and defenders to address the issue of torture and forced
confessions will bring about an inprovenent in the protection of persons in
custodi al detention. Addressing these issues openly and repeatedly in court
will increase public and official awareness of the issue and pronote
conditions for the better protection of detained individuals. Decisions by
judges to reject confessions made under duress would send a cl ear signal that
the use of force to get confessions is not acceptable and is subject to
crimnal prosecution. The general reliance of prosecutors and investigating
judges on investigations undertaken by the police is very inappropriate,
especially in cases involving forced confessions by police investigators. In
such cases, judges should carry out their own independent investigation to
ensure that the defendant is not victimzed a second tine.

103. The lack of detailed provisions relating to the punishnment of acts of
torture under current penal |aw, the absence of a |l aw on evi dence, the
weaknesses of the judiciary and the paucity of material and human resources
available to the courts, the pervasive fear of prosecuting powerful or
protected offenders, the |lack of nmechanisnms within the police force for
superior officers to control the activities of their subordinates and the
inability of courts to prosecute because of a systemof institutionalized
impunity due to the existence of article 51 of the Law on the Statute of Civi
Servants, constitute so many obstacles to the prosecution of perpetrators of
acts of torture. Protected by these obstacles, perpetrators will continue to
abuse their powers against individuals in their custody, confident that they
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are inmune from puni shnent. Police and other interrogators have often boasted
in front of their victins that they could kill them and nothi ng woul d happen
to them

104. The Special Representative encourages the Mnistry of Justice to ensure
that the future codes of crimnal |law and crimnal procedure currently being
drafted provide a clear definition of what constitutes torture, preferably
based on the definition contained in article 1 of the Convention agai nst
Torture; that they make torture a crimnal offence; and that they define
appropriate judicial penalties for the comm ssion of torture.

105. Until these codes are adopted, instructions should be issued to ensure
better protection of persons under detention. |In particular, defenders and
defence | awers should be authorized to have access to the person detained

i medi ately after arrest, and to be present during interrogation. Access to a
medi cal doctor, if necessary, should al so be guaranteed. Prisoners should be
fully informed of their rights upon arrest. This could be done orally by the
arresting authorities and/or by displaying an adverti senent of the rights of
detainees in all police stations. The Special Representative strongly
encourages the Mnistries of Justice and the Interior, and the Nationa

Police, to agree on and issue clear instructions to police officers throughout
the country to inplenent these safeguards.

106. Information and training about the problemof torture need to be further
devel oped for all those involved in the adm nistration of justice, be they
prosecutors, judges, police officers, gendarnes, clerks, |lawers or defenders.
Human rights workers and activists should also be trained in this respect.

The Speci al Representative takes note of and endorses the request by the
Director of the National Police for international assistance in establishing a
police acadenmy to provide adequate professional training to the police force

i n Canbodi a, and has requested the Canbodia O fice of the Centre for Human
Rights to explore the project with the National Police. Meanwhile, human
rights training programmes for the police by human rights organizations should
be further encouraged, financially supported and devel oped, as they continue
to be the only source of professional training offered to policenen in
Canbodi a.

107. The Special Representative wi shes to commend the Royal Governnent, and
particularly the adnirable efforts of the Inter-Mnisterial Sub-Commttee on
the Convention against Torture in preparing its report on the inplenmentation
of the Convention. He is aware of, and fully acknow edges, the difficulties
encountered by the Sub-Committee in preparing the report, and welcones its
success in gradually raising, through patient efforts, awareness of the issue
within the Government. The Sub-Committee has beconme one of the nobst active
centres within the Government of awareness, know edge and i nfornmation about
the issue of torture. It organized a sem nar on the Convention in March 1996
aimed at gathering information on the current state of know edge of the
probl em of torture in the country. Chaired by the Mnister of Justice, it was
attended by many governnent officials fromvarious Mnistries, including those
of the Interior and of Justice, judges, prosecutors, |awers, defenders, human
rights NGOs and nedi cal doctors. The semi nar contributed to creating and
spreadi ng awareness of this very sensitive issue both within the Government
and outside it.
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108. The Special Representative was simlarly inpressed by the activity
deployed in this field by human rights NGOs and defender organizations to
docunent the issue, increase public and official awareness, and | ook for ways
to bring about better protection of detainees in police and other custody.

He encourages the Sub-Comrittee to continue its efforts to docunent the

i ssue and di ssem nate information on the obligations of Canmbodi a under the
Convention, in particular at the provincial level. He also warmy encourages
strengt hening of the cooperation between the Inter-Mnisterial Sub-Committee
and rel evant human rights NGOs in docunmenting and addressing the probl em of
torture. He suggested to the Sub-Committee that it prepare a nenorandumto
the Governnent drawing its attention to the problem and recomrendi ng
appropriate neasures to ensure the prevention of torture.

109. The issue of torture will be the topic of ongoing consultations by the
Speci al Representative, in order to inprove his own understandi ng of the
matter and explore with the Governnment ways to prevent its occurrence.

F. Political Ri ghts and Preparation of Elections

110. Both the Agreenent on a Conprehensive Political Settlement of the
Canmbodi a Conflict signed in Paris on 23 October 1991 and t he Canbodi an
Constitution establish that the political reginme of Canmbodia is one of
liberal, pluralistic denbcracy with periodic elections. The Constitution
requi res national elections every five years, except in “tinmes of war or other
speci al circunstances when el ections cannot be held”. The adm nistration and
el ectoral process shall be determined by law. Article 42 of the Constitution
al so guarantees the “right to form associ ati ons and political parties” and
that “these rights shall be specified in | aw

111. The Ceneral Assenbly and the Conmi ssion on Human Ri ghts of the
United Nations have repeatedly urged the Government to pronote and uphol d
the effective functioning of multi-party denocracy, including the right to
formpolitical parties, to stand for election, to take part freely in a
representative governnent and to enjoy freedom of expression. All the
political parties have publicly comritted thensel ves to these goals.

112. The constitutionally required national election is scheduled to be held
in 1998. At the tine of witing of this report, the draft national election

| aw had not been conpleted and no decisi on had been nade about the nature of

the el ectoral system i.e., mpjoritarian, proportional or a mxed system

113. During his second m ssion, the Special Representative again raised
issues relating to the preparation of the elections, in particular the need
for a legal framework which guarantees free and fair elections and for
effective nmeasures to protect freedom of expression. 1In addition to the
respective election laws, a law on political parties is urgently needed to
guarantee the legal status and operations of all parties, including opposition
parties. The Mnistry of the Interior has finished drafting the law with the
advi ce of the Canmbodia Ofice of the Centre for Human Rights, and the
co-Mnisters of the Interior publicly stated their intention to submt the
draft to the National Assenbly for adoption before the end of 1996.
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114. The Speci al Representative wel cones the statement of the First

Prime Mnister on 11 Decenber 1996 that he will support a liberal |aw on
political parties which gives full rights to all parties to participate in
the forthcomng elections. A simlar statenent was made by the Second

Prime Mnister during the Special Representative's first mssion in July 1996.
The Speci al Representative also wel cones the public statements of the
co-Prime Mnisters that the Khner Nation Party, the opposition party |ed by
former Finance M nister and nenber of the National Assenbly, M. Sam Rai nsy,
is a legal party. The Special Representative urges the Government to register
formally the Khmer Nation Party and to instruct all arned forces and ot her
government personnel that all registered parties have the right to open

of fices and conduct political activities in all parts of Canbodia. This may
contribute to an atnosphere conducive to genuine nulti-party el ections.

115. Al so necessary is a |aw on the constitutional council, which is given
responsi bility under the Constitution for resolving disputes about the

el ection of nmenbers of the National Assenbly. The |lack of a constitutiona
council at the time of the national elections could result in severe
difficulties, as without a functioning constitutional council there would be
no | egal nechanismfor resolving problens of disputed seats.

116. The Special Representative is pleased to learn that a draft |aw on
the mlitary has been subnmitted to the National Assenmbly which states
that mlitary personnel “shall be neutral in their functions and work
activities ... any political activities shall be prohibited”. This is a
wel conme devel opnent, as it is essential that all mlitary forces remain
neutral during the election period. The police, civil servants and the
judiciary should al so be excluded frompartisan political activities in
order to provide the proper atnosphere for free and fair el ections.

117. I n August 1996 the United Nations Assistant Secretary-Ceneral

M. Alvaro de Soto, visited Canbodia to report to the Secretary-General on
preparations for the forthcom ng elections. M. de Soto enphasi zed the
interest of the Secretary-General and the international conmunity in free and
fair elections in Canbodia, and the need for enhanced efforts in the areas of
| aw drafting and administrative preparations.

118. Administrative preparations for the elections continue to nove slowy.
The Speci al Representative is concerned that if proper admnistrative measures
are not put into place in the near future, the conduct of genuinely free and
fair elections may not be possible. The staging of nationw de elections is an
enornmous admi ni strative task for any Government. As these will be the first

el ecti ons organi zed by a Canbodi an Covernnent for many years, the extent of
the task should not be underesti mated.

119. The Special Representative recommends that the Governnment and Nationa
Assenbly consider the establishnent of a permanent and i ndependent el ectora
commi ssi on which would be given responsibility for the conduct of all future
el ections. Such a commi ssion could have responsibility for registration of
voters, voter education, supervision of polling stations, counting of votes,
announcenent of results and general enforcenment of the electoral law It
woul d be a very inportant ingredient for the creation of a neutral politica
envi ronnent and acceptance by all parties of the results of the election. As
stated in his previous report, the Special Representative believes that the
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speedy creation of an independent electoral commi ssion would send an
unanbi guous signal to the people of Canbodia that the Government of Canbodia
is commtted to free and fair elections.

120. The Speci al Representative commends the efforts of Canbodi an

non- gover nment al organi zations and private citizens to play an active role

in voter education, election nonitoring and other election support activities.
The two main groups, COWREL (Conmittee for Free and Fair El ections) and
COFFEL (Coalition for Free and Fair Elections) are conposed of organizations
and individuals with a great deal of experience fromtheir participation in
the 1993 el ections conducted by the United Nations Transitional Authority in
Canbodi a (UNTAC). Such outside poll watching and el ectoral support groups can
play a significant role in ensuring a free and fair electoral process.

121. In August 1996 a volunm nous report entitled “Planning for | ocal and
Nat i onal Assenbly el ections” was submtted to the Governnment by three

i nternational election experts who had previously worked in Canbodi a for
UNTAC. The report covered virtually every |legal and adm nistrative aspect of
the el ections, such as determ nation of constituency boundaries, conputer
systems, training of electoral staff, voter education, registration of
political parties, voter registration, planning for the polling, security
arrangenents, determnation of results, dispute resolution and a budget. At
the time of the witing of this report, the Governnment had made no officia
response. The |ack of response has linited the speed and anobunt of electora
assi stance whi ch donor countries are willing and able to provide.

G Freedom of expression

122. During the election canpaign, the nbst inportant nmeans of communicating
with voters will be through the el ectronic nedia, and nost inportantly

t hrough radi o. However, radio and television frequencies are currently only
operated by the Governnent, CPP, FUNCI NPEC, the Mnistry of Defence, or
private bodies related to these institutions, and non-political private
conpani es. Applications for broadcasting |icences by the Buddish Libera
Denocratic Party (BLDP) and KNP have been deni ed, as have applications nmade
in their private capacities by the | eaders of these parties. This creates
the inmpression of a double standard, in which non-governnmental voices are not
al l owed access to radio and tel evision waves. Equal and fair access to the
el ectronic nedi a under a non-discrimnatory regulatory reginme is essentia

to the full realization of the freedom of expression. The risk for the
Governnment is that if such access is not ensured, many observers of the

el ectoral process may not be able to certify the elections as free and fair

123. In Cctober 1996 the Mnistry of Information prepared a draft sub-decree
on the Press Law. During the debate on the Press Law nmenmbers of the Nationa
Assenbly requested, and the Mnister of Information agreed, that such a
sub-decree should be prepared to define terns in the Press Law such as
“national security”, “political stability” and “humliation of nationa
institutions”, which had not previously been defined. The Speci al
Representative appreciates the efforts the Mnistry of Information has nade to
date to discuss the draft sub-decree with [ ocal journalists and the Canbodi a
Ofice of the Centre for Human Rights, but is concerned that the draft
contai ns many other provisions which would limt freedom of expression. Such
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provi si ons include education, experience and training requirenents for editors
of newspapers, the need for perm ssion fromthe |ocal authorities to open an
office, the need to show a m ni nrum anount of noney in a bank account prior to
publication and to produce a certificate of nental health froma doctor. Such
provisions are particularly worrisome in the light of the fact that during the
debate on the Press Law the National Assenbly did not grant such powers to the
Gover nnment .

124. The Speci al Representative wel cones the August 1996 royal pardon by

Ki ng Si hanouk of Hem Vi pheak, editor of New Liberty. M. Vipheak was
convicted of violating article 63 of the Criminal Law relating to defamation
and sentenced to one year in prison, to be doubled in the case of non-paynent
of a fine of approximately $2,000. After the Supreme Court upheld the

convi ction, M. Vipheak was taken to T-3 prison, where he remained for one
week until freed by the royal pardon. The Special Representative recomends
once again that in future the peaceful expression of political views should
not be treated as a crimnal matter with the potential for inprisonment. If a
publication is false, civil defamation renmedi es shoul d be enpl oyed.

125. The Special Representative is concerned that since the 1993 el ections,
no cases of violence against journalists have resulted in convictions of the
perpetrators. These cases i nclude:

The 18 May 1996 assassination of Thun Bun Ly, editor of the opposition
Khner 1 deal newspaper, in broad daylight on a Phnom Penh street by

two men on a notorcycle. Bun Ly, who was facing inprisonment for
articles published in his newspaper, was al so a nmenber of the KNP
Steering Conmittee and its Deputy Director of Admnistration

The 8 February 1996 shooting of FUNCI NPEC radi o announcer Ek Mongkol in
broad daylight on a Phnom Penh street by two nmen on a notorcycle.
Mongkol was seriously injured and evacuated to Bangkok, where he
recovered from his wounds;

The 23 October 1995 attack against the office of New Liberty on a busy
Phnom Penh street in the presence of police officers and dozens of

W tnesses. Two persons were injured and thousands of dollars worth of
equi pnent was destroyed. Though the perpetrators are known to the
authorities and freely admt their responsibility, no one has been
arrest ed;

The 7 September 1995 grenade attack agai nst the home and of fice of
Ngoun Noun, editor of Mdrning News. M. Noun went into tenporary
exile for his safety and has ceased publishing his newspaper;

The 2 June 1995 attack on the Khmer Conscience newspaper office by a
purported group of university students in front of police and other
Wi t nesses;

The 8 Decenber 1994 nurder of lsland of Peace reporter Sao Chan Dara in
Konpong Cham provi nce. Though the identity and whereabouts of the
murderer is known, and he has since killed at |east one other person, he
remai ns free;
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The 7 September 1994 nurder of Noun Chan, editor of Voice of Khnmer Youth

on a busy Phnom Penh street in broad daylight;

The still unexplained violent death met by Thou Char Mongkol, the editor
of the Intervention newspaper on 10 June 1994;

The grenade attack against the [ntervention newspaper office
on 24 March 1994 which resulted in injuries to five enpl oyees and
damage to property.

The Speci al Representative will continue to nonitor devel opnents in all cases
of violence against journalists.

126. The fact that many journalists in Canbodia do not act professionally and
often publish fal se, defamatory and even highly inflammtory statenments, is no
excuse for violent acts against themand their colleagues. As in his previous
report, the Special Representative enphasizes that the failure to prosecute
those responsible for these attacks has greatly contributed to the climte of

i mpunity and an at nosphere of fear within the journalistic community.

127. In a conmunication to the Royal Governnent dated 12 Novenber 1996

with which he enclosed a confidential report describing in detail the
above-nentioned cases, the Special Representative noted the |ack of proper

i nvestigation in those cases leading to the identification, arrest and
prosecution of the offenders. He outlined the pattern of inmpunity illustrated
by these cases and expressed his concern that the lack of judicial action to
sanction acts of violence against the press was a severe threat to freedom of
expression. The Special Representative highly appreciates the positions
expressed repeatedly by His Majesty the King, the First Prime Mnister and the
Second Prinme M nister against acts of violence against journalists and expects
to see these statenents being translated soon into concrete action in favour
of the effective protection of all journalists in Canbodia. He renews his
previ ous suggestion concerning the establishnent of an independent conm ssion
of inquiry to clarify why investigations of these violent attacks have been
unsuccessful and what neasures can be taken to renmedy these apparent failures.

I11. OTFHER DEVELOPMENTS

A. Legal devel opnents

128. The Law on Control of Drugs was passed by the National Assenbly in
Decenmber 1996. The draft was prepared by the Mnistry of Justice with the
assi stance of the United Nations Drug Control Progranme. At the urging of
the Canbodia O fice of the Centre for Human Ri ghts and others, the first
draft was anended to take into account civil liberties. The Specia
Representative appreciates the consideration given by the Mnistry of Justice
and the National Assembly Conmi ssion on Legislation to these concerns and

t he changes nade. However, serious problens renmain, including the fact
that the | aw does not distinguish violators on the basis of the amount or
val ue of the drugs involved. Instead, the | aw prescribes m ni mrum sentences
of 10 years for virtually all offences. The |law also allows doubling of
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sentences on 11 different grounds. Canmbodia' s dilapidated prisons are already
full and, like those in other countries which have passed such harsh | aws,
will be overflowing if such long sentences are enforced.

129. Two articles of the | aw appear to all ow searches, seizure or
confiscation w thout obtaining a court order. Allowing the police to take
these actions without a court order is a deviation fromsound principles of
crimnal procedure in which the courts have authority over searches and

sei zures and due process is afforded to an individual before |legal action is
taken agai nst him or her.

130. The law all ows tel ephone nonitoring and opening of mail, both of which
are explicitly prohibited by article 40 of the Constitution.

131. The Nationality Law was passed in August 1996 by the National Assenbly.
The | aw rai ses a nunber of concerns. The definition of nationality uses the

term “Khner”, instead of “Canbodi an”, which could result in the exclusion of
certain ethnic mnorities when the law is applied. The |aw does not
adequately define the term “Khner”, |eaving the decision of who is or is not

“Khmer” to the interpretation of civil servants or police officers enforcing
the law. This is |likely to lead to arbitrary and uneven application of the
law. A mmjor concern is the provision on naturalization which fails to take
into account any period of residence prior to the effective date of the |aw
and requires an additional seven years of residence before it is possible to
apply for citizenship. This nmeans that persons living in Canbodia for as much
as a generation are treated the sane as persons who arrive on the day the | aw
comes into force. The lack of clarity and the harsh provisions relating to
naturalization raise the possibility of statel essness for thousands of persons
residing in Canbodi a and possessing no other nationality. Finally, the
passage of the Nationality Law means that the Immgration Law, concerns about
whi ch were raised by the Secretary-General, will now cone into effect.

B. A case of mlitary abuse against civilians

132. On 5 Decenber, the Special Representative travelled to the

renote village of Krang Kontro, in Konpong Chhnang province, where

on 18 Septenber 1996 six children aged 2 to 8 were killed and seven others
i njured by drunken soldiers who fired a B-40 rocket into a |ocal restaurant
shop. Four soldiers were also injured, two of whomreportedly died from
their injuries.

133. In the village, the Special Representative visited the scene of the
killing and interviewed w tnesses of the incident, who recounted that the
perpetrators of the killing belonged to a unit of the Special Mlitary Region

based in Am eang, dispatched to the village to protect it from all eged

Khner Rouge intrusions. However, several soldiers had intimdated, robbed

and detai ned, and had sonetines severely beaten up, villagers. A dispute had
al | egedly broken out between these soldiers and another group of soldiers from
the sane unit who opposed their abusive conduct. The rocket was apparently
fired in the context of that dispute and accidentally killed and injured

the 13 children.
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134. Following the incident, villagers, including relatives of the children
were forced at gunpoint by the perpetrators to | eave the child victinms on the
ground and to carry the wounded soldiers to their base first. Although they
recogni zed the killing of the children was not intentional, the villagers
conpl ai ned about the abuses they had been subjected to by these soldiers and
expressed bitterness and a sense of hel pl essness at the indifference shown by
the provincial and military authorities to their ordeal. |In protest at the
killing and official inaction, representatives of 30 fanmilies fromthe vill age
travell ed to the Konpong Chhnang provincial capital to | odge a conmplaint with
the provincial authorities. The Governor's office reportedly told themthat
the sol diers would be renoved fromthe area and that justice would be done.
No authority visited the village to investigate the case and no acti on was
taken to protect the villagers against further abuse. By m d-Novenber, after
Amesty International appealed to the Government to bring to justice those
responsi bl e and take neasures to protect the villagers, the soldiers were

wi t hdrawn fromthe village and replaced by district soldiers.

135. After he visited the village, the Special Representative discussed the
case with the Second Deputy Governor of Kompong Chhnang and encouraged the
provincial authorities to investigate the incident. The Deputy Governor

deni ed any know edge of the incident and invited the Special Representative to
provi de information. |In Phnom Penh, the Special Representative met with the
Deputy Commander of the Special MIlitary Region, who was aware of the case and
briefed himon the nmeasures taken to ensure the protection of the villagers
and the prosecution of those responsible. The Deputy Commander said that an
arrest warrant had been issued against the soldier responsible for the firing,
who had since escaped to Battanmbang province; the comrander of the unit in
guestion had been arrested and woul d be severely punished. At the time of
writing the present report, these statenments could not be independently
confirmed. The Special Representative requested the Canbodia Ofice to inform
hi m about what effective neasures have been taken to bring the perpetrators to
justice.

C. Cases of deportation

136. On 5 Decenber 1996, 19 persons of Vietnanese origin accused of

i nvol venent in the People's Action Party (PAP), a United States-based

Vi et nanese political grouping which advocates denocratic refornms in Viet Nam
were deported by the Canbodi an aut horities and handed over to the Vietnanese
police. They were imediately arrested and placed in detention in Ho Chi M nh
City. On 6 Decenber, a spokesman for the Vietnamese Mnistry of Foreign
Affairs confirmed the detention of the 19 and said that they were being

i nvestigated under national security legislation. |If convicted, they may be
sentenced to |l ong prison terns.

137. The 19 deportees were anong a group of 28 persons of Vietnanese origin
who were arrested in the border town of Poipet on 28 November 1996 as they
attenpted to cross into Thailand to attend a neeting apparently organi zed by
PAP activists. They were taken to Phnom Penh, where they were detained.

Ei ght of the 28 were able to establish either their Canbodian citizenship or
their | egal residency in Canbodia. The 19 others were unable to produce
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docunents concerning their legal status in Canbodia although several of them
claimed to have various identity or residency papers. Ten anong the 19 had
regi stered applications for asylumw th the UNHCR

138. Cambodia is a State party to the 1951 Convention Relating to the

Status of Refugees. Central to the Convention is the fundanmental principle

of non-refoul ement, which prohibits the forcible return of any person to

a country where he or she has a well-founded fear of persecution

On 4 Decenber 1996, the day on which the Director of the Canbodi a Nationa
Pol i ce announced that the 19 detai nes would be deported the followi ng day to
Viet Nam UNHCR urgently requested the Government to suspend the deportation
order to allow sufficient tine for its office to determ ne on a case-bhy-case
basis the status of the 19 under the Convention. The request was strongly and
publicly supported by the Special Representative but ignored by the Government
of Canbodia. Follow ng the deportations on 5 Decenber, both UNHCR and the
Speci al Representative wote to the Royal Government to protest about the
deportations, to ask for clarifications concerning the |Iegal grounds for that
deci sion, and to request assurances that the eight renaining detainees would
be released. To date, no response has been received, but the remaining

detai nees were freed after witten prom ses requested by the police that

they woul d not engage in further political activity.

139. In his neeting with General Hok Lundi, the Director-General of the
Nati onal Police, the Special Representative was told that the decision to
deport the 19 detai nees was nade in accordance w th Canbodi an i nmigration |aw
and after consultation with the Enbassy of Viet Nam GCeneral Lundi stated
that the 19 persons were illegal aliens in Canbodia and as such had to be
returned to the border. The Special Representative raised the concern
expressed by UNHCR that at |east eight of themwho could be interviewed had
applied for political asylum General Hok Lundi said that the UNHCR request
had been received too late and that if it had been taken into account, it
could have altered the decision concerning deportation agreed upon with the
Vi et nanese authorities.

140. The Speci al Representative stressed that the 19 persons appeared to
have been deported for the peaceful expression of their political views. He
al so enphasi zed the inmportance of the principle of non-refoul ement for the
protection of refugees or asylum seekers and the need for a fair procedure to
avoi d persons being deported whose rights mght be violated in the country to
which they were returned. General Hok said that in future cases UNHCR woul d
be associated with the procedure.

I'V. | MPLEMENTATI ON OF PREVI OUS AND NEW RECOMVENDATI ONS

141. At its fifty-second session the Conm ssion on Human Ri ghts requested
the Special Representative, in collaboration with the Canbodi a office of
the Centre for Human Rights, to evaluate the extent of followup and

i mpl ementation of his recomendations, including those submitted earlier by
hi s predecessor

142. Some reconmendati ons have indeed been followed up by the Governnent of
Canmbodi a, but a nunber of them have been inplenmented only partly or not at
all. The Special Representative intends to continue to refer to previous



E/ CN. 4/ 1997/ 85
page 33

recommendati ons during his forthcom ng m ssions to Canbodi a and di scussi ons
wi th the decision-makers concerned. There will therefore be a step-by-step
eval uation of progress, which will be reported to the Comm ssion on Human
Ri ghts and the General Assenbly.

143. The Speci al Representative has recommended that the inter-mnisteria
committee drafting the reports on the inplenmentation of the internationa
human rights treaties, which Canbodia ratified in 1993, review the
recommendati ons of the Special Representative when assessing human rights
situations. The Special Representative is satisfied to report significant
progress in the report witing and expects that all six reports will be
finalized and approved by the Council of Mnisters before the end of 1997.

144, At its fifty-first session, the Conm ssion on Human Ri ghts urged the
Government of Canbodia to pronote and uphold the effective functioning of
mul ti party denocracy. Myves have been nmade to prepare for both the comunal
and national elections. There are, however, delays in the establishnent of
the legal framework. At the tinme of witing this report, the draft election
laws and the draft |aw on political parties had not yet been submitted to the
Nat i onal Assenbly. The status of the opposition Khrmer Nation Party is stil
not clear. Though both Prine Mnisters have stated that the party is not
illegal, it has not been formally registered and its nmenbers have suffered
serious intimdation in sone of the provinces.

145. In a joint conment on the report of the Special Representative to the
General Assenbly the two Prine Mnisters pledged that steps would be taken to
ensure that the elections would be free and fair, that nmilitary personne
woul d be barred frompolitical activities and that non-governmental groups
and international observers would be welcome to nonitor the el ections.

The Speci al Representative wel conmed that statenent and reconmended the
establ i shnent of an independent el ectoral comm ssion which would be
responsi bl e for the supervision of the elections in a manner whi ch woul d
guarantee their freedomand fairness. He appeals to the internationa
comunity to respond positively to any request for assistance to such a
structure.

146. The Speci al Representative has expressed deep concern about the
atrocities commtted by the Khmer Rouge, including killings, the |aying of

m nes and the taking of hostages. Such crimnal acts have continued to be
commtted by those Khmer Rouge troops not belonging to those which agreed to
cease their warfare against the governnent arnmny.

147. As is made clear in the present report, the administration of justice is
a maj or concern. Legal, budgetary, educational and attitudi nal changes are
necessary to inprove the functioning of the justice system It is crucia

that the political and mlitary authorities respect the integrity and

i ndependence of the judiciary. A first nove should be to convene the Supremne
Counci | of Magistracy.

148. The phenonenon of inpunity should be addressed in all its aspects. The
courts are still reluctant to charge, or have been prevented from chargi ng,
menbers of the nmilitary and other security forces for serious crimna

of fences. Assassinations with a possible political motivation, including the
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murder of four journalists, have not been seriously investigated. The Specia
Representative requests that this problem now be addressed with determnm nation
Article 51 of the 1994 Law on Civil Servants should be repeal ed w t hout
further del ay.

149. The Director of the National Police confirmed during the neeting with

t he Speci al Representative that he intended to develop further the training of
the police on human rights in | aw enforcement. The Special Representative
supports his appeal to the donor community for assistance to establish a
pol i ce acadeny for that purpose.

150. The Special Representative has visited two prisons and was al arned by
the conditions therein, which appeared to be systematic rather than isol ated
and coincidental. Unnecessary bureaucratic problenms had del ayed the

di shursements for food for the prisoners, with severe consequences for their
health. The Special Representative has contacted the United Nations Crinmne
Prevention and Crimnal Justice Division on the issue and encourages the Roya
Governnment to seek international cooperation in addressing the needs for

i mproved prison conditions.

151. In his report to the General Assenbly at its fifty-first session
(A/51/453), the Special Representative recommended that the draft |aw on

| andm nes banni ng the manufacture, trade and use of anti-personnel mnes be
submitted for approval to the National Assenbly. At the tine of witing, this
had not been done. The Special Representative also reiterates his appeal for
further international assistance to the dem ning progranmes in Canbodi a.

152. In his report to the General Assenbly the Special Representative

al so raised the issue of child prostitution and called for nore energetic
measures by the Governnment to put a halt to such abuses. The Gover nment
sent a high-level delegation to the Wrld Congress agai nst Comerci al Sexua
Expl oitation of Children in August 1996 in Stockhol mand presented a
conprehensive plan of action against child prostitution and trafficking.

It is inmportant that steps now be taken to inplenent the plan

153. Apart fromreiterating and expandi ng on previ ous recomrendati ons the
present report focuses on the problemof torture. It becane clear to the
Speci al Representative during his second mi ssion that torture was not
government policy. On the contrary, the Mnister of Justice, the Mnister of
the Interior and the Director of the National Police have all denonstrated
their determnation to put an end to such mal practices. There is also in
Canmbodi a a clear |egal prohibition against torture and other cruel, inhuman
and degrading treatnent. Still, torture is not unconmon and has been reported
in a nunber of cases. The Special Representative, therefore, recomends that
the l egal ban be translated into effective safeguards to protect detainees
agai nst torture and other abusive practices.

154. An inter-mnisterial comm ssion should be set up to analyse this issue
in all its aspects and design a conprehensive strategy for the elimnation of
torture. Such a strategy should, inter alia, address the |lack of detailed

| egal provisions for the punishnent of acts of torture, the absence of a | aw
on evidence, the prevailing weaknesses of the judiciary including nmeasures to
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remedy the apparent fear of prosecuting powerful offenders, the shortcom ngs
of the disciplinary systemw thin the police force itself and the negative
i npact of article 51 of the Law on the Statute of Civil Servants.

155. Another issue raised with particul ar enphasis in the present report
relates to | abour rights. The new Labour Law is a considerable step

forward in giving |l egal protection for workers to organize and to bargain
collectively. The inplenmentation of these rights and others relating to

wor ki ng conditions is not automatic in a situation of far greater supply than
demand for enploynment. The system of workpl ace inspections has to be revi ewed
and made nore effective.

V.  CONCLUDI NG REMARKS

156. There are several positive devel opnments to be reported regardi ng human
rights in Canmbodia. Progress is being made on human rights education

Leadi ng Buddhi st representatives and nonks teach basic ideas of human rights.
The non-governnental community is active both in its supportive progranmes and
t hrough advocacy. Sone ministries relate constructively to these groups, to
mut ual advantage. There is lively discussion of human rights matters in the
nmedi a and el sewhere.

157. Some proposals for laws of great significance for the respect of human
ri ghts have been submitted to the National Assenbly. Parlianent itself,
through its Conmittee on Human Ri ghts and the Reception of Complaints, has
devel oped a machinery for investigation into alleged human rights violations
whi ch, ideally, could pronote justice in individual cases and at the sanme tine
gi ve inpetus for further |legal and other reforns in order to safeguard the
rights of individuals in general. |In the view of the Special Representative,
this parliamentary programe is so far the nbst prom sing response to the
recommendati on, supported by the Comm ssion on Human Ri ghts, that an

i ndependent national institution be created for the pronotion and protection
of human rights.

158. However, the human rights situation in Canbodi a appears to be fragile.

Al t hough the Governnent has held together, tensions between the two ngjor
parti es have sl owed down the pace of devel oping | aws, structures and broader
awar eness to protect human rights. Both Prime Mnisters have made statenents
to the Special Representative which unfortunately have not been followed up
with concrete action. A gap has devel oped between word and deed. Severa
exanples are nentioned in this report, for instance the |lack of determ ned
action against inpunity, including repeal of article 51 of the 1994 Law on
Civil Servants, the non-convening of the Supreme Council of Magistracy and the
absence of initiatives to investigate seriously acts of political violence.
The |l egal and adninistrative preparation of the forthconing el ecti ons has been
del ayed, which rai ses concerns about the possibilities to safeguard their

f ai rness.

159. At the sane tinme, the Special Representative has been deeply inpressed
by the dedication to hunman rights of a nunmber of officials, for exanple the
M ni ster of Justice, the | eadership of the National Police and nenbers of the
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inter-mnisterial commttee preparing reports on the inplenmentation of
i nternational human rights treaties. Also, the energy and conpetence of the
non- gover nment al human rights organi zati ons are good signs for the future.

160. It has also to be renenbered that Canbodia’s tragic recent history
has | eft deep scars. Although the security situation today is vastly
i mproved, full peace is still not achieved and | arge areas of the country

are traumati zed by anti-personnel nmines and unexpl oded ordnance.

161. The country suffers froma |ack of educated officials and professionals.
Changes of attitude required for w despread understandi ng of basic denpcratic
principles are only slowy taking place. Corruption exists and the probl em of
illegal logging is acute. Already after his first two missions, the Specia
Representative wi shes to enphasize that the United Nations approach to
supporting human rights in Canbodi a needs to be systematic and long termto
allow for a sustainable contribution. Cooperation in this field should
continue in a spirit of nutual recognition and understandi ng.

162. Lastly, the Special Representative w shes to enphasize the inmportance of
conti nued and generous international support to Cambodia, through the

United Nations or directly. The ongoing programes are essential and deeply
appreci ated. The conduct of the forthcom ng el ections and other chall enges
outlined in this report will make the com ng couple of years crucial in the
efforts to build a society in Canbodia that respects all the human rights of
all the people
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Annex

PROGRAMVE OF THE SECOND M SSI ON OF THE SPECI AL REPRESENTATI VE
OF THE SECRETARY- GENERAL FOR HUMAN RI GHTS I N CAMBODI A

(1-13 DECEMBER 1996)

Sunday 1 Decenber

Arrival at Pochentong Airport
Di nner and review of the m ssion programe

Monday 2 Decenber

Breakfast with M. Benny Wdyono, Representative of the Secretary-General in
Canbodi a

Briefing by the staff of the Canbodia Ofice
Meeting with Canbodi an human rights NGOs

Tuesday 3 Decenber Visit to Konpong Speu province

Meeting with Selliah Nagarajah, Judicial Mentor of the Centre for Human Ri ghts
i n Konpong Speu and Takeo provinces

Meeting with [ocal human rights NGOs
Visit of the provincial prison and interviews with prisoners
Meeting with the Provincial Court

Wednesday 4 Decenber (Visit to Konpong Speu province, cont.)

Meeting with the Governor of the province

Visit to an internally displaced rural community in Aural district
Visit of the American Red Cross Othopaedic Centre

Meeting with senior provincial police officers

Thursday 5 Decenber Visit to Konpong Chhnang province

Arrival in and visit of Krang Kontro village, Peam comune, Sanmaki Meanchey
district

Meeting with the Second Vice Governor of the province
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Friday 6 Decenber Thene: Torture

Meeting with human rights and Defenders NGOs

Lunch with Sven- Ake Svensson, Country Representative, Swedish International
Devel opnent Cooperation Agency (S| DA)

Meeting with the Inter-Mnisterial Commttee on the Convention agai nst Torture
Meeting with Hok Lundi, Director, National Police

Saturday 7 Decenber Thene: Labour rights

Briefing by Canbodi an Labour Organization

Briefing by Canbodi an League for the Pronoti on and Defence of Human Ri ghts
(LI CADHO) and Asi an American Free Labour Institute (AAFLI)

Speech delivered at the sem nar on “Peaceful conflict resolution, |and
di sputes, the role of the Orbudsnman” organi zed by the National Assenbly Human
Ri ghts Conmmi ssi on

Visit of two Canbodi an enterprises: Concept Garnents Ltd., and Gar nent
Appar el s Canbodi a

Meeting with Ian Cunmi ngs, |1LO Country Representative and Mar Sophea,
Canbodi an Labour Organi zation

Sunday 8 Decenber

Briefing neeting with staff of the Canbodia office of the Centre for Human
Ri ghts

Meeting with COFREL and COFEL (NGO coalitions on the el ections)

Monday 9 Decenber

Meeting with HE. M. Chem Snguon, M nister of Justice

Meeting with HE. M. Loy Sim Chheang, Secretary-Ceneral of the FUNCI NPEC
Party

Meeting with HE. M. Ung Huot, Mnister of Foreign Affairs

Meeting with HE. M. Sonn Sann and M. Sonn Soubert, Buddhi st Li beral
Denocratic Party (BLDP)

Meeting with HE. M. Kenneth Quinn, United States Anbassador
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Tuesday 10 Decenber

Meeting with HE. M. Sam Rainsy, President of the Khnmer Nation Party
Briefing neeting on freedom of expression, the press and the nedia

Meeting with HE. M. leng Mouuly, Mnister of Information and Chairnman of the
Cambodi an M ne Action Centre

Meeting with the Venerable Tep Vong, Head of the Buddhi st Mohani kay Order

Wednesday 11 Decenber

Meeting with HE. M. Sandech Chea Sim Chairman of the Canbodi an People's
Party

Audi ence with His Majesty the King, in the Throne Hall of the Royal Pal ace

Lunch with representatives of Legal Aid of Canmbodia and the Canbodi an
Def enders Projects

Meeting with HE. M. Kem Sokha, Chairman of the National Assenbly Human
Ri ghts Conmmi ssi on

Audi ence with H R H Prince Norodom Ranariddh, First Prime Mnister
Di nner with Friedrun Medert, |ICRC Country Representative

Thursday 12 Decenber

Lunch with HE M. Toni Kevin, Australian Anbassador

Meeting with the United Nations Theme G oup on Good Governance, Denocracy and
Human Rights. Thene of the neeting: Prison conditions

Report drafting

Public talk at the Foreign Correspondents Club of Canbodia on “Basic
principles of human rights and their significance”

Friday 13 Decenber

Breakfast with the anbassadors or diplomatic representatives of the ASEAN
countries

Press conference in Khner
Press Conference in English
Lunch with HE. M. Gldas Le Lidec, French Anbassador

Departure



