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IFTRORUCTICY

Background

1. The guestion of summary or srbitrary executions has been discussed in the
United Nations with ever growing concern, especially since 1980, This concern
has been professed, for example in Genersal fssembly vesolution 35/172 of

15 December 1980 entitled "arbitrary or summary executions", a resolution on
extra—~legal executions, adopted by the Sixth United Nations Congress on the
Prevention of Crime and Treatment of Offenders .Caracas, 25 August to

5 September 1980), resolution 1 (XZXIV) of 3 September 1981 of +the Sub-Commission
on Prevention of Discrimination and Prolection of liinorities and General Assembly
resolutions %6/22 of 9 November 1981 and 38,96 of 15 December 1983 entitled
"Arbitrary or summary executions®.

2 In 1982 the Commission on Human fights Dy resoluiion 1982/29 of 11 March 1982
recommended that the Economic and Social Council should regquest the Chairman of
the Commission to appoint an individval of recognized international standing as
special rapporteur to submit 2 comprehensive report to the Commission at its
thirty-ninth session on the occurrence znd extent of the practice of summary or
arbitrary executions together witi his conclusions and recommendations, This
resolution was subsequently adopied by the Iconomic and Social Council as
resolution 1982/35 of T May 1982, '

3. In accordance with the zbove-mentioned resolubion, lMr. S. Amos Wako was
appecinted as Special Rapporteunr. At its thirty-ninth cession the Commission on
Human Rights considered the [first report of the JSpecial Rapporteur on summery or
arbitrary executions (B/CN.4/1983, 1€ and 4dd.l, and Add,1/Corr.l).

4., At its 52nd meeting, on 3 March 1983, the Commission on Human Rights adopted
without a vote resolution 1983/3€, containing a drafi resolutiorn for adoption by
the Economic and Social Council. The dralt resolution was subseguently adopted by
the Economic and Social Council on 27 May 1503 as resolution 1983/36 (see annex I).

5. The relevant part of that resolution reals as fcllows:
"4. Decides to continue the mandate of tne Special Rapporteur,
Mr, S5,A. Wako for another yeax;

5. Reguests the Special Rapporteur to meview his report in the light
of the information received, taking particulerly inbto account any new
information, including relevant internal legislation, provided by concerned
Governments as well as vieus expressed in the Commission on Human Rights ab
its thirty-ninth session and to submit & revort to the Commission at its
fortieth session;

6. Considers that the Special Raprorteur in carrying out his mandate,
should continue to seek and receive inforumaticn Ffror Governments,
United Nations bodies, specialized agencies, regional intergovernmental
organizations and non-governmental organizations in consulbafive status With
the Economic and Social Council,
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Te Expresses its appreciabion to these Governments that have extended
invitations to the Special Rapporteur to visit thelr respective countries
and urges the Special Rapporieur to respond wnositively to such invitations;"

€. The General Assembly at its thirty-eighth session in 1983, adopted

resolution 38/96 entitled "Summary or arbvitrar) ex.cations”. In that resolution the
General Assembly requested the Commission on Human Rights at its fortieth session,
on the basis of the report of the Special ZRapporiteur to be prepared in conformity
with Economic and Social Council resclutious ;9&2/, and 1983/36, to make
recommendations concerning appropriate action to combat and eventually eliminate

the practice of summary or arbitrary executions,

T The present report is submivied pursuant to resclution 1983/36 of the Economic
and Social Council, In the course of its vreparation, careful consideration has
been given to the views and observatious mads in the Commission at its

thirty-ninth session, as well as of the informzlion which has reached the

Special Rapporteur subsequently.

8. In the first report, the internationcl standarde considered relevant to fhis
subject were outlined and reference was wmade to the specific informetion related %o
verious situations where summary or erbilrar; executions were reported or alleged
to have taken place. VWritten replies received from Governments concerned were
appended tc the report, while ithe views of other (overnments were reflected in the
summary records of the Commission's devate on this subject.

9. In view of the limited {time availcble, the information on the infternal
legislation of variocus countries yhich was in The nossession of the Special Rapporteur
at that time was not included in the firsc repori. In accordance with

resolution 1983/36 of the Bconomic and Social Council, in this report an attempt has
heen made to analyse available inbternsl leglslation as compared with the

international legal instruments relative to the subject. However, it must be said
that in view of the vastness of the subject and the number of counbries involved,

this analysis cannot be considered exnsusiive., Time has not allowed the

Special Rapporteur to do research into this area and, therefore, he has had to rely
exclusively on the information supnlied by Govermments.

10. Purther, in accoxdance with the fccnomic and Social Council resolution, the
present report is intended tc provide the Commission, as appropriate; with any
information which has become available on the situztions mentioned in the first
report, or any new situation which has arisen during the last year. The

Special Rapporteur considers that discussions of arbitrary or summary executions
should now advance to an examination of the types of situations in which such
executions usually take place with a view to identifying elements which could guide
future action in this area. The Special Rapporteur alsc considers that an
examination of factors which itrigger summary or atrbitrary executions could
similarly assist in identifying practical recommendations which could be offered
for stopping such executions. The preliwinsry analysis which follows is offered
a8 a pilot effort to elicit the reactions of the Commission with a view to further
discussions and concrete decisions of these and reiated issues,
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Activities of the Special Rapporteur

11. Since Economic and Social Council resolubion 1523,36 decided tc extend the
mandate of the Special Rapporteur on summery or arbitrary executions for anoiher
year, the Special Rapporteur has engaged hinsell in activities that fall within the
ephere of his mandate, as described belov,

12, The Special Rapporteur visited the Centre for HJumen Rights at the United Nations
Office at Geneva from 4 to & July 1983 Toxr consuliations, He again visited Geneva
from 17 to 21 Cctober 1983, from 31 Ociober to 2 November 1983 and from 19 to

25 January 1984 to finalize tlhe repors. The Special Repporteur also visited
Copenhagen on 19 and 20 October 1783 Ffor consultations with the Government of
Dennmerk,

13. On 29 July 1983 notes verbales and letters were sent to Governments,

United Nations bodies, specialized agencies, regional intergovermmental organizations
and non-governmental organizations ia consuliative status with the Economic and
Social Council, seeking information concerning the gquestion of summary or arbitrary
executions (annex II). On 8 November 1983 letiers were sent to Governments
requesting any additional information (ennex IITI},

14. In the course of his present mandate, the Special Rapporteur received
communications from the following:

(a) Governments:

Argentina, Bahamas, Belgium, Belize, Canada, Central African Republic,
Chad, Czechoslovakia, Demccratic Kampuches, Democratic Yemen, Denmark,
France, Germany, Federal Republic of, Guavemala, Holy See, Honduras,
Indonesia, Iraq, Jordan, Mexico, New Zezland, Peru, Poriugal, Qatar,
Republic of Korea, Spain, Suriname, Turkey, Tuvalu, United Kingdom of
Great Britain and Northern Ireland, United States of America, United
Republic of Tanzania, Uruguay, Zambla.

(b) United Nations bodies:

Office of the Commissioner for Nemibia and the United Nations
High Commissioner for Refugees.

(c) Specialized agenciss aad regionel intergovernmental organizations:

Food and Agriculture Organization, International Bank for Reconstruction
and Development, Internatlional Lebour Crganisation, International Maritime
Organization, Organizatioa of .umerican States, Vorld Health Organization,
United Nations Educational, Scientific and Cultural Organization.

(&) Non-governmental organizations in consultative status with the
Economic and Social Council:

Ammesty International. Cariitas Internationalis, International Ccmmission
of Jurists, International Federation of Journalis’s, International Peace
Academy, Pax Romana, Salvation .irmy, Union cf irab Jurists, World
Federation of Trade Unions, world Jewish Congress, World Young Women's
Christian Associatica, Young Lewyers' Internactional Association.
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15. Some of these communications referred to information contained in the
Special Rapporteur's report before the Commission at its thirty-ninth session. In
that context the Special Rapporteur wishes tc state the following.

16. In his report to the Commission at ius thirty-ninth SbSSlOﬂ, the

Special Rapporteur indicated, in regard to ¢ numbes of situations, that at the time
when that report was being prepared, information had not yet been rcecelved with
rezard to allegations that had been transmitted to the respective CGovernments at
short notice. This applicd inter =21ia to situat ions in Afgnanistan {(para. 125 of
previous report), Burundi (para. 135), India (paras. 157-160), Pakistan (para. 189)
and the Philippines (paras. 191-194). Following he rencwal of his mandate, the
Special Rapporteur received information from these Governments.

17. 1n regard %o the information concerning Afghanistan and Pakistan, the

Special Rapporteur wishes te euphasize his statement in his report to the Commission
to tne affect that "e had refrainzd from incluning in thav report s brief summary of
the allegations reccived. sincc thev referred to ovents having taken place prior

to 1980, as explained in paragraph 71 of ihe sene report. In line with this
criterion adopted in the previcus repcrt the Spoecial Rapporteur has refrained from
including in this repors the replies rec:ived from the Governments of Afghanistan
and Pakistan.

18. In regard to the statement in paragraph 135 concerning Burundi, the

Special Rapporteur wishes to reitecete his statement in his report to the Commission
to the eff.ct that he had refrained from including in that report a brief summary of
the allegations raceived 3ince those allegaticns referrca te events taking place
prior to 1980 as explained ip paragraph 71 of tne sam¢ report. However, at the
specific request of the representative of Burundi his statement at the

thirty~-ninth session of thc Commission on Human Rights is reproduced in annex IV,
The Special Rapporteur confirms that the allezations of summary or arbitrary
executions which are in his possession concern the prsvicus regime and not the

current Ccvernment.

19. In regard to the statement contalied in paragraphs 157-160 of tha previous
report concerning India, ithie Specinl Rappnrteur wishes to state the following. The
representative of the Governnent of India met Lthe Specizl kapporteur on

20 October 1583 and 24 January 1984 and raferred him to the information communicated
by the Governmsnt of India concerning “he allegations of summary or arbitrary
executions mentioned in paragiaphs 157-1560 of the previous report. This information
consisted of (1) Aide memoire from the Permanent Mission of India to the

United Nations Office at Geneva of 20 Octeber 1983 denying the allegations referred
to in paragraphs 157165 of the repcrt (2) Comments on the charge of massacre in
the encounter of Uttar Pradesh police with dacoits by the Jtiar Pradesh government
with: {(a) tables showing the numbers cf dacoities committcd during the last

five yvears, the numbers of cnoecunters witn dacoits, the numbers of dacoits killed

or captured and arms seized, and the nhmbers ¢f policenen killed or injured;

(b) a list of gengs in existence betweea 1975 and 1983%; {(c) comments on a case
involving tiae death of one person with a descript.on of his criminal history;

(d) a brief ncte regarding five spacific .ases of encounters mentioned in a bulletin:
issued by the Peeple’s Uaion for Civil Liperties {(pages 29-%0 of PUCL Bulletin,
March-April 1982 issuc); (%) Detailed comments of the Uttar Pradesh government in
regard to cases of alleged fake encounters meidtioned in iLhe raport of

Amnesty International: (4) Some case studies by Uttar Pradesh State government
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describing two cases of encounters; (5) Informaticn of the State government

of Punjab providing a table of cases of 80 perscons witn names and ages, villages

and districts, details of allegations and comments by the Punjab government;

(6) Note on encounters in the State of Andhra Pradesh referring to allegations
contained in ths Bulletin of the People's Union for Civil Liberties (March-April 1982
issue quoted above), with tables on extremist violence and encounters bhetween
extremists and the police in Andhra Pradesh from 1968 to 1983. a/ This exhaustive
and detailed information illustrates the following assertion of the Governmant

of India: (a) the death of so-called Naxalitzs, dacoits, muirderers and other
criminal elements in the course of law enforcement activities occurred in genuine
encounters and every such death was the subject of a magisterial inguiry; if such
an inquiry indicated any miscarriage of justice, prompt and suitable action was
taken against those found guilty; a number of investigating agenciss function at
the state and nationzl levels; (b) it is incorrect to allegz that 6,000 pezople

were killed during the years 1979-1381 and that they were victims of police action
after arrests; this allegation was especially inadmissibles as India has various
constitutional legal and Judicial processes zs well as a free press which

safeguards the right to 1lifle, personal secuprity and liberty of individuals. The
Special Rapporteur has refcrred to information concerning the Constitution and othur
legislation relative to this issue, which shows that in India the rule of law
prevails and the judiciary is independent of the Executive. The Special Rapporteur
has not received any information indicating that the judiciary is not independent of
the Executive. The Special Rapporteur was referred to the 1983 report entitled
"Human Rights in the World™ by the Peclitical Affairs Committee of the European
Parliament which states that surmary executions do not take place in India.

20. In regard to the statements contained in paragraphs 191-194 of the previous
report concerning the Philippines, reference is made to annex V which contains the
reply received from that Government in z note dated 1 March 1983.

21. In addition to the communications referred to above in the context of the note
verbale sent on 17 September 1962 under the original wmandate of the

Special Rapporteur, replics were received from the fullowing Governments: Bahamas,
Barbados, Madagascar, and the Philippines.

22. On 29 July 1983, lettors were sent to the Governments of Guatemala and Suriname
concerning the invitations extended by those Governments to the Special Rapporteur.
The Special Rapporteur responded positively to these invitations in the context of
paragraph 7 of Economic and Social Council resolution 1983/36.

23. With regard to the invitation from the Government of Guatemala, it may be
recalled that ths Special Rapporteur stated that, due to constraints of time, he
would not be able to avail himself of that invitation prior to the

thirty-ninth session of the Commission.

24. 0On 20 October 1983, the Permanent Representative of Guatemala to the
United Nations in Geneva informed the Special Rapporteur thet, in view of the fact
that the Special Rapporteur of thce Commissgion on the guestion of Cuatemala, under

a/ These materials are available at the secratariat for consultation.
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resoluﬁionhl983/37, nad already visited Guatemala in the context of his mandate and
was scheduled to make a second visit in November 193%, the Government was of the view
that a visit by the Special Rapporteur on summary or arbitrary ecxecutions was not
necessary.

25. On 1 September 1983, the Government of Suriname informed the Specinal Rapporteur
of its willingness to have him visit the country.

25. On 6 September 198%, the Special Rapporteur informed “he Government of Suriname
of his willingness to visit the country either in the week beginning 3 Cetober or
that beginning 31 October. On 9 September 1983 the Government of Suriname indicated
its concurrence with the proposal of the Special Rapporteur that he visit Suriname
in the week of 31 October 1983.

27. Accordingly, on 30 September 1983 the Special Rapporteur communicated the
programme that he proposed to follow in the course of his mission in Suriname.

28. On 14 Octobasr 1983, the Special Rapporteur was informed that a Commission of
the Government of Suriname would discuss the Special Rapporteur s programme upon
arrival; on 24 October 1983 the Government of Suriname further informed the
Special Rapporteur by cable as follows:

YCONCERNING VISIT SPECIAL RAPPORTEUR CHR DR WAKC T0 SURINAME FRCM
OCT 30 TO NOV 4, 1983, REGRET TO COMMUNICATE UPGN INSTRUCTIONS GOVERNMENT OF
THE REFUBLIC OF SURINAME THAT SURINAMESE COMMISSION UNDER CHAIRMANSHIP OF
MR PH AKRUM IS NOT IN A POSITION TO RECEIVE DR WAKO DURING THE ABOVE~-MENTIONED
PERIOD ON ACCOUNT Of PARTICULAR UNFCRESEEN CIRCUMSTANCES, WHICH SUDDENLY AROSE:
OFFERING YOU ON BEHALF OF THE SURINAMESE GOVERNMENT OUR APOLOGIES FOR ANY
INCONVENIENCE THIS TEMPORARY DELAY MIGHT CAUSE YOU.,"

On 28 October 1983, the Special Rapporteur informed the Government of Suriname as
follows:

"I confirm that I have received a copy of your t.lex dated 24 October 1983
by which you inforn me of your Government's decision to postpone my visit to
Suriname, scheduled to take place from 31 October to 4 November 1983.

I would be grateful to be informed in due course and at the convenience
of your Governnent of the dates on which the visit may take place. I would
particularly appreciate being informed in sufficient time sc that mutually
convenient dates can be arranged."

29. No further communication has been received by the Special Rapporteur from the
Government of Suriname at the time of the completion of the praesent report.

30. Among the communicatvions received by the Special Rapporteur, information on
national legislations concerning the protection of the right to life was communicated
to him. This information was examined by the Special Rapporteur and is reflected in
chapter I below.
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31. Among the communications received by the Special Rapporteur were a number
containing allegations of summery or arbitrary executiouns which had already taken
place, Most of those allegations concerned incidents which occurred during 1983,
These allegations refer to occurrences of summary or arbitrary executions in 10
countries. Those allegations have teer duly communiczted to the Governments
concerned five of whom have transmitted replies to the Special Rapporteur. In
some instances the Permanent kepresentatives of the Governments concerned have
taken up contact and consulted with the Special Rapporteur. Since most of these
allegations came to the Special Rapporteur in November 1983, the Governments
concerned have explained to the Special Rapporteur that more time would be
required to look into them. For this reason the Special Bapporteur has
refrained at this stage from mentioning the Stabtes concerned and the nature of
the allegations against them.

32+ All the information which has come into the possession of the

Special Rapporteur since he was appointed forms the basis of chapter II. The
Special Rapporteur believes that this approach which shows the type of
situations in vhich arxbitrary or summary execubions ususlly take place and the
elements which may be identified az factors which lead to summary or arbitrary
executions will give another perspective to the problem and therefore enhance
the understanding of the phenomena (see para. 10 above).

33, 1In addition, in the course of his mandate the Special Rapporteur received
appeals from various sources making allegations of imminent or threatened
summary executions which might appear prima facie relevant tc his mandate. In
this context the Special Rapporteur addressed an urgent message by telex to the
Governments concerned, namely Bangladesh, Belize, Chile, Ghana, Guatemala, Iran,
Irag, Libya, Malawi and Sri Lanka., Replies were received from the Governments
of Belize, Guatemala, Irag and Sri Lanka. The Special Rapporteur expresses his
appreciation to those Governments which replied to his urgent messages. The
Special Rapporteur considers that this urgent action procedure is ar invaluable
part of the respounse of the international community in dealing with summary or
arbitrary executions and that this form of urgent action should be maintained
and developed for as long as this problem remains on the international agenda.

34+ The messages of the Special Rapporteur to the Governments concerned and
replies from the Governmments are reprcduced in chronological oxder as follows:

(i) ©0a 22 June 1983 a telex was sent to the Minister for Poreign Affairs
of the Islamic Republic of Iran stating:

"MY ATTENTION HAS BEEN DRAWN TO REPORTS OF IMMINENT EXECUTIONS COF A NUMBER
OF PERSONS, AMOVG THEM: NURFDDIN KIANURT, SHSAN TABART, MAHMUD ETEMADZADEH,
REZA SHALSUKI, HASSAM GEAZMPLNAT, GAGIK DER AVANESSTAN, KIOMAR ZARSHENASS.

T HAVE THE HONOUR TC REFER TO ECONOMIC AND SOCIAL COUNCIL RESOLUTION 1983/36
BY WHICH THE CCUNCIL RINEWED MY MANDATE AS SPECIAL RAPPCRTEUR OF THE
COMMISSION ON HUMAN RIGHTS ON THE QUESTICN OF SUMMARY OR ARBITRARY EXECUTIONS.
AS I HAD OCCASION TO INFORM THE COMMISSION IN MY FIRST REPORT WHICH I
PRESENTED IN FEBRUARY 1983, THE RIGHT TO LIFE IS SACROSANCT AND SHOULD BE
RESPECTED IN ACCOHDANCE WITH FUNDAMENTAL PRINCIPLES OF JUSTICE. WITHOUT

IN ANY WAY WISHING TC ERTER INTO ANY MATTER WHICH MAY PERTAIN TO THE
DOMBSTIC AND 3SOVEREIGN JURTSDICTION OF YOUR EXCELLENCY'S GOVERNMENT, I WISH,
ON A PURELY HUMANITARTAN BASIS, TO APPEAL TO YOU 70 ENSURE THAT NO
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EXECUTIONS TAKE PLACE ESPECTALLY IF SUCH EXSCUTICNS RESULT FROM 4 SUMMARY
TRIAL OR ANY OTHER PROCEDURE IN WHICH THE RIGHTS CF THE INDIVIDUALS ARE NOT
FULLY PROTECTED. 1IN PARTICULAR MsaY T REFER TO ARTICLES 5, 6, 14 &MD 15 OF
THE INTERNATIONAL COVZNANT ON CIVIL AND POLITICAL RIGHTS TC WHICH THE
ISLAMIC REPUBLIC OF IRAN IS PARTY"

No reply has been received from the Government of the Islamic Republic of
.Iran.

(ii) On 29 June 193% a telex was sent to the Minister for Foreign Affairs
of the Republic of Irag stabing:

"I HAVE THE HONOUR TO REFLR TO ECONOMIC AND SCCIAL COUNCIL RESOLUTION 1983/3%6
BY WHICH THE COUNCIL RENZWED MY MANDATE AS SPECIAL RAPPORTEUR OF THE .
COMMISSION ON HUMAN RIGHETS ON THE QUESTICHN COF SUMMARY OR ARBITRARY
EXECUTIONS. MY ATTENTION HAS BEEN DRAWN TC REPORTS OF EXECUTIONS OF SIX
PERSONS WHICH FEPORTEDLY TOOK PLACE IN MAY 1983. THE NAMDS CF THE SIX WERE
GIVEN AS: SAYID ABDUL-SAHIB AL-HAKTM, SAYID ALL'EDIN AL-HAKIM,

SAYID MOHAMMAD HUSSAIN AL~HAKIM, SAYID KAMAL SAYID YOUSIT AL-HAXKIM,

SAYID ABDUL WAHAB AL~HAKIM, SAYID AHMAD SAYID MOHAMMAD RIDHA AL-HAKIM.
WITHOUT IN ANY WAY WISHING TC INTERIFERS WITH MATTERS WEICH MAY PuRTAIN

TO THE DOMESTIC SOVEREIGN JURISDICTION OF YOUR EXCELLENCY'S GOVERNMENT,

I AM COMPELLED TO EMPHASIZE THAT THE RIGHT 70 LIFE IS A MOST TFUNDAMENTAL

AND CRUCIAL HUMAN RIGHT ANT TO APPEAL TO YOU ON A PURELY HUMANITARIAN BASIS
TO ENSURE THAT NO EXECUTIONS TAXKE PLACF DSPECIALLY IF SUCH EXECUTIONS RESULT
FROM A SUMMARY TRIAL OR ANY CTHER PROCEDURE IN WHICH THE RIGHTS OF THE
INDIVIDUALS ARE NOT FULLY PROTECTED. I PARTICULAR MAY I REFER TO

ARTICLES 5, 6, 7, 14 AND 15 OF THE INTERNATIONAL CCOVENANT ON CIVIL AND
POLITICAL RIGHTS TO WHICE THE REPUBLIC OF IRAQ IS PARTY.M

A reply dated 7 November 1983 vas received from the Permanent Mission
of the Republic of Iraq, containing vhe following message of the
Government of the Republic of Irag:

[Original: Arabic]

"Far from being arbitrary, as menticned in your note, the execution
of these six persons took place after prover investigaticn and trial
during which they enjoyed 2.1 of the legally prescribed safeguards and, in
particular, the right to legal counsel for their defence. The circumstances
of the case, as summarized in the judgement based on evidence and their own
confessions, are lhat Muhammnal Hussein Al-Hakim, Abdul Sahib Muhammad
Muhsin Mahdi Al-Hakim, Ala~ud~Din ifuhsin Al-Hakim, Kamal-ua-Din Youssuf
Muhsin Al-Hakim, abdul Wghhad Youssuf Muhsin 4£1-Hekim, and Ahmad Muhammadl
Ridha Al-Hakim were convicted of actz prejudicial to the security, safety
and territorial integrity of the country acd involving espionage for the
benefit of a hostile foreign country ia az state of war with Irag, namely
Iran, through the fugitive Muhammad Bagir Al-Hakim, lsader of the so~called
'Supreme Council of the Islamic Revoluiion in Irag' which is based in Iran.
They were also found guilty of criminally coaspiring to provoke sedition
and disseminate a spirit of odious intercommunal aatagonism, of
distributing among their partisans weapons and explosives sent to them
from Iran, and of engaging in assassinatiosns and acts of sabotage against
civilian institutions irn Baghdad and other cities in Irac with a view to
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creating anarchy and c¢onfusion in an attempt to overthrow the regime by
force. .Since these crimirial acts rerder their perpetrators liable to “the
pnna1+1es prescribed in articles 158 and 175/2 of the Pensl Code, on the
basis of articles 49, 50 and 53 concerring complicity, the competent
court sentencad thmm to death by hanging and this sentence was carried out
in accordsnce with the normal legal procedures,!

o

(iii) On 22 July 1983 & telex was sent %o the Presideéent of the Republic of
Guatemala stating: o : S
"I HAVE THE HONOUR TO REFER TO V“ONGMIC AND SOCTIAL COUNCIL RESOLUTION 1983/36
BY WHICH THE COUNCIL RENFEWED MY MANDATE AS SPECIAL RAPPORTEUR OF THE
COMMISSION ON HUMAN EIGHTS ON THE HUESLLJN OF SUMMARY OR ARBITRARY EXECUTIONS.
MY ATTENTION HAS BEEN DRAWN TO ALIEGATIONS RECEIVED OF IMMINENT EXECUTIONS -
OF A NWUMBER CF PERSCHS SENIENCED TO DEATE BY THE SPECIAL TRIBUNALS. WITHOUT
IN ANY WAY WISHING TO INTERFERE WITH MATTERS WHICH MAY PERTAIN TO THE
DOMESTIC AND SCVEREZIGN JURISDICTION OF YOUR EXCELIENCY'S COVERNMENT I SHOUID
LIXKE TO EMPHASIZE THE PRIMACY OF THE RIGHT TO LIFE AND APPEAL TO YOUR
EXCELLENCY ON A PURELY FUMANTTARTAN BASIS TO ENSURE THAT NO EXECUTIONS TAKE
PLACE ESPECIALLY IF SUCH EXECUTIONS RESULT FROM 4 SUMMARY TRIAL OR ANY
OTHER PROCEDURE IN WHICH THE RIGHTS OF THE TWDTVIDUAXS ARE NOT FULLY PROTECTED;
IN THIS CONNECTION MAY T DRAW YOUR EXCELLENCY'S ATTENTION TO ARTICIES 3%, 10
AND 11 OF THE UNIVERSAL DECIARATION OF HUMAN RIGHTS AND TO ARTICIES 5, 6,
14 AND 15 OF THE INTERNATIONAL COVENANT ON CIVIL AWD POLITICAL RIGHTS."

A reply dated 27 July 1983 was received from the Permanent Mission of the
Republic of Guatemala in Geneva.

[Original: Spanish]

"The Permanent Mission of Guatemals to the European O0ffice of the
United Natiions presents ifs compliments to the Assistant Secretary-General,
Director of +the United Nations Centre for Human Rights, and has the honour
to transmit below the fext oi the information bulletin of +the Government of
Guatemala dated 26 July 1987, with the reqL 251 voat this text should be
forwarded to Mr. Amos Wa’o, Sp cigl Rapporteur of +the Commission on
Human Rights for the item on summasry or arbitrary executions, with reference
to the uelagram sent to the Tre ident OL “the Hepublic of Gaatemala dated
22 July 4/8)r A

T
I

U}

"The Goverrment of the Republic of Cuatemala has decided %o suspend the
death sentences imposed by courts of specisl jurisdiction and established

a commission of jurists to study the possibility of modifying or replacing
these courts and itransfer ring them to ordinsry jurisdiction. The for,g01ng
was announced on 26 July 1983 by the Ministér for Foreign Affairs of

Guatemala.”

(iv) On 28 July 1983 a telex was sent to the President of the Demeccratic
Socialist Republic of Sri ILanka sta+4h@

"I HAVE THE HONOUR TO HEFER TO ECONOMIC AND SOCIAL CCOUNCIL RESCILUTION 1083/36
BY WHICH THE COUNCIL RENEWED MY MANDATE AS SPECIAL RAFTOR”PUR OF THE '
COMMISSION ON HUMAN RIGHTS ON TEE GUESTION OF SUMMARY OR ARBRITRARY EXECUTIONS.
MY ATTENTION HAS BEEW DRAWH TO A NUMBER OF ALIEGATIONS THAT A CONSIDERABLE
NUMBER OF PHOPIE “ELUJL;NG TO THE TAMIL MINORITY HAVE BEEN KILLED IN RECENT
INCIDENTS IN SRI TANKA., WITHOUT IN ANY WAf WISHING TO INTERFERE WITH

MATTERS WHICH MAY PWOWATN TO THE DOMESTIC AND SOVEREICGN JURISDICTION OF

YOUR EXCELIENCY'S GOVERNMEND, I SHOUID quE TC EMPHASTZE THE PRIMACY OF

THE RIGHT TO LIFE AND APPLAL TC YOUR EXCE TLY O A PURELY HUMANITARIAN
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BASIS TO ENSURE THAT THE RIGHT TO LIFE OF IMDIVIDUALS BE FULLY PROTECTED
IRRESPECTIVE OF THEIR RACIAL, POLITICAL, RELIGIOUS, SOCIAL COR OTHER

STATUS OR BACKGROUND, IN THIS CONNECTION MAY I DRAW YOUR EXCELIENCY'S
ATTENTION TO ARTICIE 6 OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL
RIGHTS TO WHICH THE SOCIALIST DEMOCRATIC REPUBLIC OF SRI LANKA IS PARTY."

A reply dated 15 August 1983 was received from the Permanent Migsion of the
Democratic Socialist Republic of Sri Lanka in Geneva, containing the
following message from its Govermment:

"l., There have been no executions whether summary or arbitrary during
recent disturbances, or as a matter of facv, at any time in Sri Lanka.

2. There were unfortunate incidents in the recent past when a number
of persons lost their lives.

These incidents occurred under the following circumstances:

(i) Since 1975 and ap to 22 July 1983, terror squads claiming to
belong to a Tamil extremist group and seeking fto set up a
separate state in Sri Lanka killed 73 persons by attacks with
machine guns and other automatic weapons. The 73 were made up
of 51 Tamils, 21 Sinhalese and one Muslim.

(ii) On 23 July 1983%, thirveen Sinhala soldiers were ambushed and
killed by members of the separatist group operating in
northern Sri lanka.

(i11) Thirty-seven civilians were killed in sexvice operations
arising out of the above-mentioned ambush.

(iv) The ambush and murder of the thirteen Sinhalese soldiers on
23 July by Temil terror sguads sparked off a reaction against
Temils and Tamil-owned residences and business.

Investigations have revealed that this incidence of violence
had been taxen advanbage cf by groups of persons interested
in disrupting the maintenance of law and order with a view to
overthrowing the lawfully constituted Government by unlawful
means. The attacks of Tamil households anrd the means of
production and institations owned by Tamils were part of this
strategy.

(v) 316 civilians were killed in the disturbances by civilians,
this includes fifty~two convicted and remand prisoners killed
at Welikada prison by fellow prisoners.

3 The Govermment has taken all possible measures fc resvore law and
order, and normalcy has now returned. In addition to utilizing the
regulars in the police and armed forces, the Government mobilized the
volunteer forces and the police reservists for restoring order and
peace,
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4. The Government of Sri Lanka has taken and will continue to take all
pessible steps to protvect the right to life and property of all persons,
irrespective of tneir racial or ethnic origin.

5 1,150 persons have been teken into police custody for offences of
looting and arson. Persons displaced from their homes on account of the
violence have been cared for in severcl welfare centres both in Colombo
and in the outstations. The facl that the number of these welfare centres
has dwindiled from 80,C00 at its peak tc 10,000 today is an indication of
the fact that normalcy is now restored.

€. The Goverrment of Sri ILanka which is perty te the International
Covenant on Civil and Political Rights is fully consciocus of its
obligations and has taken all possible steps ic ensure protection to all
individuals irrespective of their racial, political, religious, socizal or
other status or background.™”

The Representative of Srti Lanka called on the Special Rapporteur during
the last week ir January when he wes in Geneva and briefed him on the
situaticn and ir particular on lhe political process which was underway
in which all political varties were participating to find a soluticn to
these delicste problems.

(v) On 3 August 1983 a telexn was seni to the Minister for Foreign Affairs
of the Sccialist People's Libyen Arab Jamghiriya stating:

"I HAVE THE HONOUR TC REFER TC ECONOMIT »ND SOCIAL COUNCIL RESOIUTION 1983/%6
BY WHICH THE COJNCIL RENEVED MY MANDATE AS SPECIAL RAPPORTEUR OF THE
COMMISSION ON HUMAN RIGHTS CN ThE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS.
MY ATTENTION HAS BEEN DRAVN TO INFCRMATION ACCORDING TO WHICH THREE PERSONS
WHOSE NAVES WERE GIVEI AL FOLLOWS: FARID ASHRAF, MUHAMMAS EILLAL AND
MUSTAPHA AL NAWARI - MAY BE PACING TMMINENT EXECUTION. WITHOUT IIN ANY WAY
WISHING TC IFTERFERE WITH MATTERS VHICH MAY PERTAIN TO THE DCMESTIC AND
SOVEREIGN JURISDICTION OF YOUR EACELIENCY'S GOVERNMENT, I SHOUID LIXKE TO
EMPHASIZF THE PRTMACY CP THE RIGHT 70 LIFE AND APPEAL TO YOUR EXCELLLNCY
ON A PURELY HUMANITARIAN BASIS TO ENSURE THAT No BXFCUTIONS TAKE PIACE,
ESPECTALLY I¥ SUCH EXECUTIONS RESULT FROIT 4 SUMMARY TRIAL OR ANY OTHER
PROCEDURE IN WHICH THE RIGHTS CI' THS JHDIVIDUALS AWE NOT FULLY PROTECTIED.

I¥ THIS COIMGSCTION MAY T DRAY YOUR EXCRLIENCY'S ATTENTICN TO ARTICILES 6,

14 AND 15 OF THE INTERNATIONAL COVENANT OW CIVIL AND POLITTCAL RIGHTS TO
WHICH THE SOCIALIST PEOFIE'S LIBYAN AR JAMAHIRIYA IS PARTY.™

No reply hss been received from ithe Govermment of the Socialist People's
Libyan Arab Jamashirviys.

(vi) Or 4 August 198% a telex was sent tc the Government of Belize,
statings

"I HAVE THE HONCUR TC REFER TO ECONOMIC AND SOCIAL COUNCIL RESOLUTICN 1983/36
BY WHICH THE COUNCIL RE'EWFD MY MaWDATE AS SPECIAL RAPPCRTEUR OF THE
COMMISCSICN ON HUMAIT RIGHTS <4 THE QUDSTION OF SUINMARY OR ARBITRARY
EXECUTIONS, MY ATTWNTION FAR BEEN DRAWN TO INFORMATION ACCORDING TO WHICH
TWO PERZONS WEOSE NaMEd VERL CIVEW AS JOSE FRANCISCO VAIDEZ AND

MARTO IOFEZ VERE SEWTENCID 10 DRATH AND MAY BE FACING EXECUTION, WITHCUT

IN ANY WAY WISHING TO II'TERFERR WITH MATTORS WHICH MAY PERTAIN TO THE
DOMESTIC A SCVEREIGN JURISDICTION OF YOUR EXCELIENCY'S GOVERNMENT, I
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SHOUID LIKE TO EMPHASIZE THE PRIMACY OF THE RICGHT TC LIFR AND LPPREAL TO
YOUR EXCELLENCY ON A PURELY HUMANITARIAN BASIS TO ENSURE THAT NO EXECUTIONS
TAKE PLACE, ESPECIALTY IF SUCH EXECJTIONS RESULT FROM A SUMMARY TRIaL OR
ANY CTHER PROCEDURE IN WHICH THEE RIGHTS OF TF INDIVIDUALS ARE NOT FULLY
PROTECTED, IN THIS CONNECTION MAY I DRAW YCOUR EXCELIENCY'S ATIENTION TO
ARTICIES 3, 10 AND 11 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS ANR TO
ARTICIES 6, 14 AND 15 CF THE INTERNATIONAL COVENANT OF CIVIL AND POLITICAL
RIGHTS."

A reply daved 12 August 1987 was receiveld irom the Prime Minister of Belize
as follows:

"IN REPLY TO YOUR TRIEX OF 4 AUGIST COITCERNING SENTENCES COF DEATH PASSED

ON TWO PERSONS BY THE BELIZEAN COURTS, T HAVE IUE HONOUR TO ASSURE YOU THAT
THIS IS NOT A CASE OF SUMIARY OR ARBITRARY ACTICR WHICH MIGHT FALL WITHIN
THE ARTICIES YCU MENTIONZD., THE T4C PERSONS CONCERNED JOSE FRANCISCH VAIDEZ
AND MARTIO ORLANDO IOPEZ, BOWH CUALEMATAN (ITIZENS TOGETHER WITH A THIRD
PERSON WHO IS A MINOR 17 YEARS OID, JOSH ERNEST ACRNENDEZ, WEFE TRIED BY A
JUDGE AND TWELVE MEMBER JURY IN THE STPREM. CCIRT CF RELIZE AND FOUND
GUILTY CF THE MURDOR OF WWC PEESONS CCMMITTED DURITC THE COURSE OF A
ROBBERY., FOLLOWING THEIR CONVICTIZH, VALDDY AND LOPEZ WERD CIVEN THE
MAWDATORY SENTERCE COI' DEATH BY HASGING. THE TRTAL WAS CONDJUCTED IN
ACCORDANCE WITH THE ILAWS OF BELIZE aND IHE SENTENCE WAS THE REGJTAR AND
JUDICIAL ONE FOR MURDER, HERNANDEZ FETNC A MINOR, ReCETVED A SENTENCE OF
INDEPINITE IMPRISCNMENT ALSO TN ACCOEDANCE VITF OUR LAWS, AIL THE ACCUSED
WERE EEPRESENTED AT THE IRIAT BY Al AYTORVDY AT TAW, THEY HAVE THE RICHT
TO APPEAL THRIR CONVICTTONS I'C IFT COUmP OF APPEAL I¥F THEY SHOUID SO DESIRE,
BELIZE DCES NOT JAVE » PRESIDDRTTAL SYLTEM OF GOVERNMENT. AS PRIMG MINISTER,
1 HAVE NO POWER UNDER THE CONSTTIUTION 20 PARDON CONVICTED PERSONS, THE
RUIE OF LaW PREVAILS AND THZ&E T 3THICT OBTERVANCE OF 1HE INDEPENDLNCE

OF THE JUDICIARY, THY BELIZE CONSTITJITION DOES PROVIDD FOR THE EXERCISE

OF THE PREROGATIVE Of MERCY BY Hir IDXCELIDNCY THE GOVERNOR GENERAL, ACTING
ON THE ADVICE OF THE BoLIZE ADVISORY LG FCIL WHC WILL CONSIDEI THo CASE IN
DUE COURSE."

(vii) On 5 August 1983 a telex was sent i¢ the Pressident cf the Republic
of Chana staiing:

vI HAVE THE HONOUR TC RUFER TO ECONTMIC aND ¢ GLAL COUNCIL RESOLUTION 1983/36
BY WHICH THE COUNCTL BENSWID MY MEANDATO aS SPECIAL RAPPORTEUR OF THE
COMMISSION ON HUMAN RIGITS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTICNS.
MY ATTENTLON HAS SEEN DRAW” 70 INPORMATION ACCORDTINC TO WHICH A NUMBER Of
PERSONS MAY BE FACING DMMINGNT SXLCUITION. VITHOUT [N ANY WAY WISHING TO
INTERFERE WITH MafTTERS WHICH MAY DPERTATN TO THE DOMESTIC AND SOVRREIGN
JURISDICTION CF YCUR EXCELIZHCY'S COUVERNMENT, T SHOULD LIKE IC SMPHASIZE

THE PRIMACY OF T0¢ FICHT TC LIMYE AR APPRLl 70 YOUR EXCELLENCY O A PURELY
HUMANITARTAN BASIS T GNCURR DALY RO EFACJIIONS TAKE DPLACE, BSPECIALLY IR SUCH
EXECUTIONS RESUILT FRCOM A SUMMARY TRIAL OB ALY CTHER PRUCEDURE IN WEICH THE
RIGHTS OF THE TNDIVIDUALS o»BE NOT ITLLLY PROIBCTD, LN IHIS COINECTION MAY I
DRAW YOUR BXCELIENCY'S ATTENLICN T0 ARTTCIE3S 7, 10 /WD 11 OF THE CNIVERSAL
DECTARATION OF FTMANW RIGHTS AND TC ARTICIES 6, 12 AND 15 OF THE INTERWATIONAL
COVENANT ON CIVIL AlD POLITICAL RIGIIS.'

¥o reply has beepn received Zvon fne Govermment of the Republic of Ghana.
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(viii) On 11 October 1983, a telex was sent to the President of “he Republic
of Guatemala stating:

"My MANDATE AS SPECIAL RAPPORTEUR OF THE UNITED NATIONS COMMISSICN ON

HUMAN RIGHTS ON THE QUESTION OF SUMMARY OR ARBITRARY EXECUTIONS HAS BEEN
EENEWED BY ECCNOMIC AND SOCTAL COUNCIL RESOIUTION 1983/36. AS SPECIAL
RAPPORTEUR, I NOTE WITH SATISFACTICN THE MEASURES RECENTLY TAKEN BY

YOUR EXCELIENCY'S GOVERNMENT WITH EEFERENCE TO THE ABOLITICN OF SPECIAL
COURTS AND THE ADOPTION OF DECREE-LAW 91-83%, ARTICLE 10 WHEREOF PROVIDES
THAT PERSONS ARRESTED SHALL IMMEDIATELY BE PLACED AT THE DISPOSAL OF THRE
JUDICIARY, IN THIS CONTEXT, I HAVE RECEIVED REPORTS OF THE POSSIBIE EXECUTION
BY FIRING SQUAD OF 35 PERSONS WHC WERE PRESUMED TO HAVE DISAPPEARED AND

ARE ALIEGED TO INCIUDE, AS DETAINEES IN THE JOSE RUFINC BARRIOS BARRACKS,

THE LAWYER YOLANDA URIZAR, ANGELA AYALA AND IUCRECIA ORELLANA., WITHCUT
WISHING TO INTERFERE IN THE INTERNAL AFFATRS OF STATE CF YOUR EXCELIENCY'S
GOVERNMENT, I SHOUID LIKE TC EMPHASIZE THE PRIMACY OF THE RIGHT TO LIFE AND
TG 'APPEAL, ON PURELY HUMANITARTAN GROUNDS, FOR THE EXECUTICNS TO BE SUSPENDED
IF THEY RESULT FROM VERDICTS OF COURTS IN WHICH THE RIGHETS OF THE

INDIVIDUALS WERE XNOT FULLY PROTECTED. IN THIS CONNECTION, I DRAW

YOUR EXCELLENCY'S ATTENTION TC ARTICIES 3, 10 AND 11 OF THE UNIVERSAL
DECIARATION OF HUMAN RIGHTS AND ARTICIES 5, 6, 14 AND 15 COF THE COVENANT

ON CIVIL AND POLITICAL RIGHTS,"

A reply dated 19 October 1983 was received from the Permanent Mission of
Guatemala in Hew York, stating:

"The reports that were furnisched to you of 35 persons that were about
to be executed in Guatemala and smong them Mmes., Angela Ayala,
Iucrecia Orellana and Yolanda Urizar are false and away from reality.

As indicated in the above mentioned cable, I was told to assure you
that in Guatemala, summary or arbitrary executions are not taking place;
the death penalty is one of exceptional nature, and it can only be imposed
for very serious crimes. It can be imposed solely by judges of the criminal
courts who are part of the judicial body and theyv are the only ones enabled
to render verdicts and give a sentence of death after having followed a
legal and due process, going through at least twe instances, the first ome
before a judge and the second one before a tribunal ¢f several members; the
defendant can alsc utilize the extraordinary reccurse of cassation, which
is also taken before the Supreme Court in its Criminal Chamber, composed
of 5 magistrates.

The Goverrment of Guatemala, as it has been indicated toc me, believes
that the dencuncement presented to you is no more than a manoeuvre by persons
or groups interested in disrupting the imags of the Government of Guatemala.

The Government of Guatemala reiterates to you the commitment it has
made %o the people of Guatemala and.to the international community to respect
human rights and keep iis actions within the law.

Forther evidence of its intention is having revoked the Law of Special
Courts and having recently announced that the Iaw on Defence of Democratic
Institutions will be revoked also.
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The Gevernment has requested the Supreme Court of Justice z report on
whether prosecation ls being followea in any courh against the above
mentioned persons. The outcome of this report will be conveyed to you in
due time,

I have also been asked to Tet you know thet miiitacy bases are not
detertion centres and that the centres which now exist in Guatemala to keep

A
common delinguents are well known by the population; also that relztives
and friends of the inmates can visit them in accordance wisth prison

regulations.

The Government mentions thatb every time tha®t the General Assembly of
the United Watiors deals with Lwman rignts in the Third Committee, tuese
campalgne begin to opersie in crder tc make an impressisn on the Delegstes.”

(ix) On 22 Cetober 1983 a telex wes sent to the President of fthe Repablic
of Chile stating:

"I HAVE THE HOUNCQUR 70 HEFER TO RCONOMIC AND SOCIAI COUNGCIL RESOIUTTON 1983/36
BY WHICH THE COUNCITL IJENEWED MY MANDATE AS SPBCIAL SAPPORTEUR OF THI
COMMISSION ON HUMAN KIGHTS ON THE QUESTION OF STMMARY OR LRBITRARY EXECUTIONS.
MY ATTENTION HAS BEEN DRAWY TO ILFORMATION ACCCRUDING 70 WHICH THN MILITARY
PROSECUTOR OF SANTIAGU, GEJERAL NSVAID ) AXRNANDES FEDRERCS IS HEPCRIRD TO
HLVE CONVOKED A WAR TRIBURAL AND IIAS AlIEGELIY ASKED FOR THE DEATH PENALTY
FOR THEEE PERSONS AMONG THE FIVE &30 IT IS REPCRTED WILL BE TRIED ON

25 NOVEMBER 1987 BY TEE WAR TRIBUNAL. WuNES OF THE THREE ARN GIVEN AS

JORCE PATMA DONOSO, CARLIOS ARANEDs MIRANDA, AND HUZO JORGE MARCHANT, WITHOUT
IN AWY WAY WISHING TO INTERFEREE WITH MATTERS WHICH MAY PURTAIN TC THE
DOMESTIC AND SOVERSIGYH JURISDICRION OF YOUR DXCELIENCY'S GOVERMMENT, I

SHCUID LIKE TO EMPHASIZE THE PRIMACY CF THE RIGKT TC LIFE LND AFPPEAT T2 YJUR
EXCELIENCY ON A4 PURDLY BUMANITRRILI BaSIS TC ENWSURE THAD CAPITATL FUNWIGHMENT
DOES WOT RESULT FROM PROCEDURGS 1N wHICH st Riunib OF THRE INDIVIDUALS ARE
NOT FULLY PRCTECTED, IN THIS COMNECTION MAY T DRAW YOUR EXCELLENCY'S
ATTEITTION TO ARTICIES 6 AND 14 OF THE INTERNWATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS TO WHICH THE REPUBLIC OF Jd4TLd IS PARTY,M

No reply has been received fror the Governwent of the Reprbliic of Cuile.
{(x) On ¢ February 1984 a telex was socnt to the President of the Reovublic
of Bangladesh scabting:
"I HAVE THE HONOUR TO RREIEL TO ECLNORIC AND LOCIAL GO0
BY WHICKE THE COUNCIL RENSWED MY MANDATE a8 SPRCLLVL IAPPORTECPR O
COMMISSION ON HUMAN RIGRTS OF THG QUESTION OF sSUMARY OR LRBTTRIRY
BXECUTIONS, MY ATTENTION fad PEEN DRAWT IC INFCEMATION ACCURDING TO WEICK
A PERSOYN WHOSE NAME Io GIVED o5 GOTAM MUSTAFA WAS SENTLNCID I0 DELIE BY
SPECIAL MARTIAL LAV COURT AND MuY BE FACING =2ECUTICON., WITHOUT IN ANY WAY
WISHING TC INTERFERE WITH MATTERS WATCH LAY TERIATH TC [J8 DOMESTIC 1D
SOVEREICW JORISDICTION of YOUR EX(ELIDICY:< COVERMIENT [ SHOUILD LIK TO
EMPHASIZE THE PRIMACY OFf TRE RIGHT 00 LIFDL AND APPREAL [0 TCTH SXCELIENCY
ON A PURELY HUMANITWRIAN -ASTIC ™0 RNBURE THAT NO EXEMITIONS TalE PLACE,
LESPBCIALLY IF SUCH BIRCUTIONS JESITLI MR A SCMALY TR.AT OF ANY CThER
PROCEDURG IW WHICH THE PIGHTS CF THE OWMIVIDUALL aARE FCT TLLLY PROT=RCTED.

™
i
i
N
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IN THIS CONFECTION MAY I DRAW YOUR EXCELILENCY'S ATTENTION TO ARTICIES 3, 10
AND 11 OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS AND TO ARTICIES 6 AND
14 OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS.M

No reply has been received from the Goverrmment of the Republic of Bangladesh.

(xi) On 9 Pebruary 1984 a telex was sent to the President of the Republic
of Malawi stating:

"I HAVE THE HONOUR TC REFER TO ECONCMIC AND SOCIAL COUNCIL RESOIUTION 1983/36
BY WHICH THE CCUNCIL RENEWED MY MANDATE AS SPECIAL RAPPORTEUR OF THE
COMMISSION ON HUMAN RIGHTS ON SUMMARY OR ARBITRARY EXECUTIONS. MY ATTENTION
HAS BEEN DRAWN TO INFORMATION ACCORDING TO WHICH THE DEATH SENTENCES IMPOSED
ON ORTON AND VERA CHIRWA BY THE SOUTHERN REGION TRADITIONAL COURT WERE UPHELD
BY THE NATTONAL TRADITIONAL COURT OF APPEAL AND THE TWO PERSONS MAY EE
FACING EXBCUTIONS. WITHOUT IN ANY WAY WISHING TO INTERFERE WITH MATTERS
WHICH MAY PERTAIN TO THE DOMESTIC AND SOVEREIGN JURISDICTION OF YOUR
EXCELIENCY'S GOVERNMENT, I SHOUID LIKE TO EMPHASIZE THE PRIMACY OF THE

RIGHT TO LIFE AND APPEAL TO YOUR EXCELLENCY ON A PURELY HUMANITARIAN BASIS
TO ENSURE THAT NO EXECUTIONS TAKE PILACE, ESPECIALLY IF SUCH EXECUTIONS
RESULT FROM A SUMMARY TRIAL CR ANY OTHER PROCEDURE IN WHICH THE RIGHTS OF
THE INDIVIDUALS ARE NOT FULLY PROTECTED. IN THIS CONNECTION MAY I DRAW

YOUR EXCELIENCY'S ATTENTION TC ARTICIES % AND 10 OF THE UNIVERSAL
DECIARATION OF HUMAN RIGHTS AND TO ARTICILES 6 AND 14 OF THE INTERNATIONAL
COVENANT ON CIVIL AND POLITICAL RIGHTS."

No reply has been received from the Government of the Republic of Malawi.
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T. PROIECTION OF THE RIGHT TO LIFE: REVIEW OF NATIONAL LEGISLATIONS

35, Tne right to 1life is not enly the fundamental right par excellence, but is
also the prerequisite for all other rights. Article 3 of the Universal Declaration
of ‘Human Rignts states that "everyone has the right to life, liberty and security
of porson®. The International Covenant on Civil and Political Rights, the
American Convention orn Human Rights 2ad the African Charter on Human and

Pecplofs Righhs each speuify $hat no individual shall pe "arbitrarily deprived of
his 1ife". The Zuropean Convention provides that 'no one shall be deprlved of
his 1ife intentionally save in the executicn of a sentence of a court following
his conviction o7 a crime For which tnis penalty is provided by law". The
Tnternacional Covenant, the European Convention and the 4merican Convention each
state that the rignt to life "shall be protected by law".

%6. 1In all the replies containinz Jegislative provisions received from Governments,
"the right to life" and man's inherent dignity and inviolability is recognized in
the zupreme law of the land namely in the constitution or basic laws. HMost of the
replies received indicate that stringent and scrupulous procedures are laid down

in the laws of the land which must be followed befeore a judicial authority can

mete out the sentence of death on an accused perscon. Most of the procedures laid
down in the laws of the countries which replied to the request of the

Special Rapporteur for information, substantially conform to the provisions of
articles 6, 9, 14 and 15 of the International Covenant on Civil and Political

Rignts and the Code of Conduct for Law Enforcement Officials which was adopted by
the General Assembly in 1979. However, some of the legislation would appear to be
in conflict with the letter and spirit of the above-mentioned International Covenant
and the Code of Conduct as will be elaborated in the following paragraphs.

37. Tae wide scops and complexity of the questicn of the right to life and the
divevﬁltf of national legisiations as well as the information which came to the
possazsio

no
accope whicn

I the Special Rapporteur, give to the following paragraphs a general
canaot be expected to cover all aspecis of tne subject and are not

meant to be cxhaustive. The Special Rapporteur, however, feels that they do
rellect the more outstanding features obtained from his analysis.
A.  Articles 6, paragraph 2, and 15 of che International Covenant on Civil and

Political Rights

33. The death sentence is to be imposed for the most serious crimes and the act
or omission must be one which constituted an offence "at the time when it was
commitied®.

1. Death penaity

39. In a number of countries, the death penality has been abolished completely.
Hovever national legislations relating to the death penalty vary from country

tc courtiry as regards the varisty of offences as well as tne frequency with which
this punishment 1s imposed. 1In certain countries the death penalty is commonly
imposed for violent criminal offences, but may also be avplied according to the
circumstances prevalliing in a particular country for a whole range of other
offences which might be regarded as relatively minor in other situations.



z. Crimes punishaclie by death

40. A survey of capital offences revesls tinat ths death pensliy rav bz imposed
for the following catsgories cf 2

{a) Crimes against the person

(i)Y Crimes resuliting in ioss of 1if a nunber of countries which
retain the death penalty for oruizary offences hav: restricted
its use to murder. In some of t*es countries the desth penalty
can be aoplisd¢ for crimes resulting in loss of life, although it
may not have been che 1ntet ion of the accused persoa to kill, as
in the case of robbery causing death.

{ii) Crimes causiagz s 5 injurv or suffering: some countries have
laws providing thv death venalty ror crimes resulting in serious
injury or acute suffering, without necessarily involving loss of
life. Among zuch crimes ars zrievous bodily harm wizh specified

2 h as torture, kidnapping with torture,
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aggravating circumstznces auc
cruel and inhuman vreatment of people in custody.

(iii) Crimes lisble to cause saricus injury or desth: in some countries,
the deatii penalty car be applied for actions liable fo ceuse injury
cr death, even if they nave not resulted in this. Such offences
include kidnapping with intert to murder or whea the victim 18 placed
in danger of being muvdewod the use of explosives zgainst individuals,
demanding specific an:poru facilities or allowing them to bz damazed
if life or fonelpnmowned proverty is thereby Jeopardized

}

{iv) Armed robbery: faced with a rapld increase in tne incidence of armed
robbery. many countries. rarticularly developing countries, have
introduced 2 mandatory dsath sennence for this cffence.

ot

{b) Crimes azainst property and econom.c ceimes

A& number of countries provide the death penslty for criwss agsinst property
and economic crimes not necessarily inioW*inﬁ viglencs., Ln some countries, the
death penalty b2s been introduced Tour cartain economsc crimes such as hoarding
grain or consumer goods, embezziement and fr’audr itiegal ocurrency dealing,
smuggling and black marketceriny., Theft or approp-iation of properiy, if
committed more than orce, aad unlawiul mizapproprlation of public propertv or
foodstuffs are also punishavle by deatin in certain countriss. In a nupber of
developing countries, danz~e ve thé econony such as aggravated zconomiz savotage,
sabotaging the production or distribution of 2ssential commedities such as
petroleum products, vassing industrial sescrcts Lo unauthorized perscns is
punishaple by deach. Persons have been sexecuteu for illesgaily exvorting prawns
and imnorting cars snd viieo egquioment.

(BN

{2} Crimes againsi tre stab= and politica’ offeuces

In many countries treascn, plricy and military crimes are punishable by
death. 1lnsurrection, savsotages and attench:o coups, tareats oo vhz authority of
the Govermment, counter-prevolutionacsy activicies, illenal strikes and
demonstrations, ferrorisp and tillega. activities commected witih political partias
carry the penality of leach.
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(i) The severe use of tne death penalty is also to he observed in
attempts to saprress drug traffickirg. Some countriss nave passed
laws maxing the deatn penalcy waandacory for a variety ol drug
offences.

) Immorality and behavic.r sivzh as adulbesy, rape, sexual relationship
with a girsl under the age of 12, fornication and sodomy are punishable
oy dealh in several councries.

~~
}.J'
e

(i11) In a few countrises to join o, advocate monbership of certain groups
and organizations of a political or religicus nature is ounisnable
by deatn.

3. Reauvroactive legisiation

41, In at least twe countries a new la~ vhich either intrcduced the death penalty
or extvended the number o7 offencszs rinich wore punishable oy death was mace
retroactive to cover persous already in custedy for acts which aid not constitute
an offence at the wvine ithey vizre comad ?

-

Lel.

fr

B. Article &, paragraph 4, of the International Covenant on Civii and
Policgical Rights

Anyone sentenced to ueath shali hava the righct to sesk pardon or
commutation cf itne sentencs. Amnescy. paraon or commutation of the
sentence of dcaih may oe granted in all cases®.

42, 1In the legislation cf mcst Statas, the right to seek pargon or commutation
of the sentence is proviaed. In a number of councries, cthe head of S:cace is
empowered ©o grant a paroon or comriubte the sentence warie in some others this Is
under the authority ol the Minister of Justice. In some ccuntries institutions
sucn as a Jjudic.al commission or an adviscory cxarities o1 thie prerogative of
mercy are designated to exauine anpeals Tor a pardon in order to advise the

head of State or to make Cecisions c¢n its own. In some countries the death
penalcy can pe carried out only #fter 1¢ is reviewea and confirmea by the head
of State or the designated govermment official. In z number of couatries review
of tne deach sentence by a higner court is automstic and obligatory.

45. According to one Govermment. and ace ¢F gLreage, bdeilng snachronic, nas
disappeared from [the] law; wnardon 1g a genecal measucre whica 1s not granted

in cases of seriocus crimes which have adversely arfected society's conscience

and is specifica.ly omitied fron tre lsws zoverning siucn crimes thnis is also

the case in respect of tne iaw of amparo enforcement of constitutional rights)...
Tone r2medy of amparo is & wmeanc of controlling legality, the purpose of wvhnich 1is
Lo ensure that-ébvgrﬁmeni reasures o the ascisions ol courws pay due espsci to
the liberty of citizens, huran rigats and zh» “undanental norms whien govern the
legal lit'e of the country, tharenvy prevencios asuses of voves in order to ensure
the rule of law. The Suorenc Courc asswies the ro & of 2 court of amparo.

44. HRegarding militavy courts, in soune countries. Tthere is no aysten 2f appeal
to a higher court. "n som: zouortries, 2 dealh zentence py the military court
has to be contirmed o thce Gorerament.

45. In s number of ca

3293 persons h2e peev = acuwed withia hours of the sentence
being passed under ciicua T

stances wiaicn show wnetv elbher the competent authority,

consider the appeal or pz-der or, it ae asgs, it Lazs been done in an arbitrary way.
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C. Articlé‘6, paragraph 5, of the International Covenant on Civil and
Political Rights

46. Article 6, paragraph 5, provides that the sentence of death shall not be
imposed for crimes committed by persons pelow the age of 18 years nor carried out
on pregnant women. A number of Governments comply with this provision in their
legislation. Some Governments in their reply state that in their lauws a person
over TO years of age is also excluded from tne execution of the death sentence.

D. Articles 6, paragraph 2, and 14 of the International Covenant on
Civil and Political Rights

1. Impartial, independent and competent court

47. It is universially recognized that one of the best guarantees for the
implementation of legal safeguards applicable to all fair trials is the existence
of an independent judiciary.

48. If we refer to the constitution or basic laws of practically any country,
whatever the basic prinqiples underlying the constitutional system, there are
provisions which are designed to ensurs or insulate that the judiciary is free
from political pressure and that the judge is competent and independent. In many
constitutions it is provided that the judiciary shall be independent in the
exercise of its functions or shall be separated from the executive at all levels.
Sometimes it is stipulated that neither the executive nor the legislature may
exercise any judicial function or intervene in any judicial proceedings.

1
49. Some constitutions prohibit the establishment of any extraordinary commissions
or tribunals of a temporary nature, outside the framework of the judiciary,-to try
any particular cases or persons. In one country it is specifically provided that
no one may be tried by exclusive laws or special courts. Military jurisdiction
only applies in cases of offences against military discipline, but the military
courts shall in no case and on no grounds extend their jurisdiction to persons not
belonging to the army.

50. A number of Governments state thac their laws provide for systems to guarantee
impartiality and independence of the court, such as appointment of judges by a
commission, independent from the executive. In order to guarantee the independent
status of judges, special measures nave been established for their appointment,
disciplinary control and removati.

51. Several devices have also been adopted in various countries in relation to
the selection of judges in order to achieve the necessary independence of the
judiciary from the executive. In some countries, judges may be appointed by the
executive only with the consent of the legislative body, its leader or one of its
chambers. In other countries, judges may alsc pe appointed by the executive upon
the nomination or with the advice of the judiclary or a representative thereof.
There is a growing tendency for judges to be appointed on the recommendation of,
or by, a judicial service commission or a superior council of the judiciary, in
an attempt to remove appointment from the arena of politics, to ensure high
qualifications and to maintain continuity of judicial administration.

52. Accoraingz to one Government, unde~ its constitution "the appointment of judges
of the Supreme Court and Court of Appeal is macde by the President of the Republic
and cannot be removed except by a special procedure involving the assent of two
thirds of the Members of Parliament", and "the judges of the High Court, District
Courts and Lower Courts are subject only to the disciplinary control of the
Judicial Services Commission consisting of the Chief Justice and the two other
Judges of the Supreme Court”.
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53. When the judges are appointed by the executive, emphasis is often placed on
security of tenure as a means of guaranteeing the independence of the judiciary,
and the rules governing their transfer from one post to another are often
calculated or intended to promote their feeling of security and therefore to
preserve their independence. Similarly, many other rules relating to salary,
pension, limitation of non-judicial activities and disqualifications are intended
to protect the independence of the Jjudiciary and consequently to ensure the

right of everyone to a fair trial.

2.. Spegial courts

54. Among the basic principles for the safeguarding of the independence of the
judiciary, one is of particular concern when dealing with criminal offences. It
concerns the creation of special courts to try one person or a group of persons
or to try specific offences. A number of countries have established special
courts, or special military or revolutionary courts, to try political offences
or crimes. In other countries State Security Courts were established fto try a
number of offences including crimes against State security, economic espionage
and drug smuggling. Special criminal courts have been created with jurisdiction
over crimes of violence or other c¢crimes such as smbezzlement of public funds and
offences involving damage to State property.

55. While some Governments state that no kind of special courts or military
tribunals can exist under their laws and that all criminal charges are tried by
ordinary courts, in a number of States military courts and special courts such as
revolutionary courts also have jurisdiction over civilians. In certain countries
military courts have jurisdiction only over members of the armed forces. In some
other countries the jurisdiction of military courts is extended to try civilians
on certain categories of offences under certain situations, such as a state of
emergency. One Government mentions the Security Tribunal which tries crimes
against the security of the State and those concerning public order and the
national interest.

3. Public trial

56. A number of Governments state that under their laws criminal trials are held
in publie, except for reasons of morals, public order or national security or for
the vital interest of the parties concerned and that the Court may decide that,
in exceptional cases, all or some of the trials should be conducted in camera and
attended only by the parties concernad.

57. Some Governments also state that verdicts must be delivered in public.
4. Fair trial

58. A number of Governments refer to their jury system as a guarantee to ensure
a fair trial. Some other Governments mention the system of investigation and
inquisition by magistrates. A number of Governments state that the accused shall
be presumed innocent until proved guilty and has the right to be heard, either by
himself or through the counsel of his own choice, or by both. A number of
Governments mention the obligation of the State to provide legal assistance at
its own expense in cases where the accused cannot afford legal assistance of his
own choice.



59. A number of Governments mention their laws and reculations conceruning
evidence, and state that strict rules as to the admissibiiity of evidence are
established with the burden of proof placed on the prosecubtion. Some Governments
state that any confessicn obtained »y «wosrcicon is inadrissible 23 evidence and
that admission of guilt bv the accused is inadmissiple zs evidence for the death
penalty. Some Governaments nention the right of the accused to produce defence
witnesses and to cross-examine witnesses for the vrosecution.

60. Reference is alsc made to the richt of an accused person to have free
assistance from an interpreter if he cannot undsrstand or speaxk tne language
used in the court.

61. One Government, referring tc the procedures of military courts, states that
the rignhts of the accused are protected in the sawre manner as ian civil criminal
courts "except with regard to the time element®,

52. In one country the procedures of a special court provide that "the
indictment must be communicated in writing to the defendant or to his lawver at
ieast three days bSefores the court meets’ and that the court must allow the

defendant and his lawyer at least 15 hours to plead”.

5. Double jeopardy

6%. In a number of countries the law provides thav "no person shall be twice
put in jeopardy of punishment for the same offence”. The constitution of one
country, whizch is typical of many, provides:

* ™o person who shows that he 1as beepn tried by a competent court for a
criminal eoffence and either convictsd or acquitted shall again be tried
for that offence or for any other criminsl offence of which he could
have been convicted at the trial for cthat offence, save upon the order of
a1 superior court in the course of appesl or review proceedings relating
to the conviction or acguittalit.

E. Article 9 of the Internatlional Covenant on Civil and Political Rights

4. Constitutions and otbe- I=ys in most countries refsr to their legal safeguards
against arbitrary arrest or detention. Some of the laws provide for procedures of
a2 lawful arrest or detenticn of a perszcn, embodying the institution of

habeas corpus, a means of judicial supervision to ensure the right to liberty ‘and
security of person. Under thnese .auws the unlimited continuous detention of a
suspected or accused perscnr is strictly prohibited. For example one constitution
provides that any person who is arrested or detained and who is not released,

shail be brought before a court as soon as is reasonably practicable. It also
provides for tne official notification of detenticn in 2 gazette within 14 days,
and the right of the detained to request a review of this uetention by an
independent zad impartial i

tribunal.

65. Another constitution provides that "any vperson whe is arrested or detained
snall be informed as scon as is reasonably oracticable, in s language that he

-

understands, of the reascns for rnis arrest or detentica’.



B/CN.4/1984/29
page 22

66. In a number of countries, during a state of emergency the right to liberty
and security of persons may be limited and arbitrary arrest and detention may be
authorized in so far as the circumstances of any situation existing during the
state of emergency reasonably justifiass such arrest and detention. In some cases
constitutional guarantee of the right to liberty and security of person is
suspended by emergency legislation, orders, decrees and instructions issued by
the executive. The mechanism for checkinzy and contreclling the use of State
powers originally envisaged in the constitution is rendered nominal. Arrest
without a warrant and detention without charge and incommunicado for an extended
period of time are legal under certain legislations.

67. Some legislations provide for the bail system under which persons awaiting
trial may be released. The constitution of one country provides that "all
persons except those charged with capital offences when evidence of guilt is
strong, shall, before conviction, ne bailable by sufficient sureties. In this
regard exceptions are found in cases of a certain category of crimes related to
the security of State.

F. Article % of the Code of Conduct for Law Enforcement Officials

68. Article % of tne Code of Conduct for Law Enforcement Officials

“law enforcement officials may use force only when strictly necessary
and to the extent required for the performance of their duty'".

69. One Government states tnat detailed repulations concerning the use of
firearms by the police has been enforced and that these regulations are kept
within the scope of the notion of '"self-defence®. All incidents in which firearms
have been used or where threats of the use of force have been made must be
reported to the national Commissioner of Police.

T0. Another Government states that the policy of the successive governments of
the country is that the police should nct be generally armed and that they may
need to be armed when it i1s known that they may have to face armed and dangerous
criminals. It also states that it would be for a court of law to decide, in the
event of death or injury resulting from police use of firearms, whether reasonable
force had been used in the circumstances Lo prevent crime and that any police
officer to whom a firearm is issued is answerable personally in law as any other
private citizen would be for his action.

71. Another Government states that under certain laws enforced upon the
declaration by the Government of certain areas as "disturbed areas’™, the

armed forces are empowered to use force, even to the extent of causing death,
against any person who is acting in contravention of any law or order for the
time being in force in the disturbed area prohibiting the assembly of five or
more persons or the carrying of weapons and the like. It is also stated that
such force, can, however, be used only after giving due warning to the person
concerned and only when it is considered necessary to do so for the maintenance
of public order. A member of the armsd forces vioclating the legal provisions
in this connection may be prosecuted in a court of law.
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II. ANALYSIS OF SITUATIONS IH WHICH ARBITRARY AND SUMMARY EXECUTIONS USUALLY
TAKE PLACE
Al Situations

72. Despite much diversity from country tc country, the following situations
in which summary or arbitrary executions have taken place are common.

1. Politiecal upheavzals
2. Internal armed conflicts
3 Suppression of opposition g-oups or individuals
4. Abuse of power by agenclies entrusted with law enforcement
5. Other situations.
73. These features may cxist concurrently or in segquence in the same country.
T4. Typical examples described in the following paragraphs were sclected from
the information in the pcssession of the Specizl Rapporteur in order to illustrate

the practice of summary or arbitrary executions in the context of real situations.

1. Political upheavals

75. In a number of countrics mass executions have been carried out after violent
changes of governments. Due to the institutional and legal vacuum immediately
following the fall of a regime, during the transition period, armed forces,
revolutionary tribunals or even mass public rallies assume the role of imposing
Justice. Many executions are carried out without any trial. Even when trials
are held death sentences are often delivered after brief or summary trials
without any procedures for safeguarding the rights of the accused, who are
accorded no rights, and sentences are often delivered without any legal base.
Many of the convicted are exscuted immediately or within an extremely short
period »f time after sentencing. In many cases the convicted ars given no
opportunitics for appecal or review of thz sentence or for pardon. Killings by
or after torture in prison or dstention camps are also commonly reported.

76. Those axecuted are people suspected of their collaboration with the enemy,
former government officials, military officers, policemen, supporters and
associates of tha former regimes, persons suspected of their opposition to the
new regime and to the hew govermment's policies. It is not unusual that family
members and friends of thosz accused or exzcuted, including women and children,
are also among the victims.

77. Mass exscutions are often justified by characterizing the victims as
traitors, foreign agents, counter-revolutionaries, enemies of the people, etec.
The following are typical examples.

Situation A

78. Having achiceved independence after a long veriod of armed struggle against
colonial prule, the country remains in a state of civil war with several political
movements competing for power, each backed by a foreign power and foreign troops.
Having achieved control of ths greatest area of the territory, one group cstablishes
a government and adonts one~party rule. Some time after independence, the death
penalty is introduced for the first time for offences against the security of the
State.
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n the ruling party, o special military tribunal
complicity in the attempred coup. The

proceedings of the =D < trioutal ar: conducted ip secrot and its

verdicts and sentences are not made publie. Tt 1s not known what »rocedures

the tribunal follows, nor is it known whether the delendantes are accorded basic

defcnee rights. In addition o thosc tried bv the tribunal, tns exact number of

whom iz not known, a considersabls number of peopie have boun execubad w1thout

any trial.
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5 set up to try thoso
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80. Suspected membaers and supportors of the armed opouosition groups have allegedly
been killed in a=cention centres or prisons on th: orders of security forces.

Situation B .

31. Since the military adeinisteation counc.l ocof poawl w2l abolisnhea a foudal
stoan of government which nad been in existence for many years, & large numper

of exscubions ani killings have occuarred in the turbulent politieal sicuation.

A special penal code vas proclaimed and speciad m:litvry tribunals were set up.

The tribunals wer:e emvowered to impose tho death penaliy on civilians without
providing adequate safeguards for a rair trisl. L fvi vears later, what was
termed “revolutionary justicz” took over. 3Ixecutions nro carried out after hriefl
twlals held by communal izsders or without aany form of trial.

82. The vietims includ: members of tae ruling familv, former ofTicials, military
officers, mombars of oprosition and »ival factions within the post-revolutionary
governmant and ordinary citizceus suspected ~f holding opinions and conducting
activitizs against the Govoernnent.

Situation C

-

83. Soon after tne fall of tho regime, a large namher of ciecutions began to
take placce. Those cxacutaed wore Formar ~oveenment officials ilitary and
geurity police pursonncl and supporters of tne former rogime Later the victinms
ircluded opponants of the n.w resive and its policies, as wall as those suspectea
of certain offenc.s, sach as druy fraffic:ing, sexunl smd o-pal offences, and

of Delng mebers of otnnie ana Suliglous ainoritass. esxecalion.o are carried outb
without any trial, =and those rriad by th: rovelutionary tribunsls are not
accorded nroceodurnl safeoguards. i 4 Large Duber o0 caowd, arrested persons

re hald incommunic ; charges zre not cormnunicatzd to the accused and access
al zounsel is deniad. Tortur: is comwon. Irn » number of Iastances,

[

w0

)
[& N
O

to leg
trials a ¢ extramily briel or neld ip c¢-mera and cxecubions arc carricd out
imnediately after swntencing. The viccing inciude a considerablc number of
ninors.

a orcas CLoOX power, a2 n w goverament began
executing former gov-rnment fo' ls ard military personmel: this has begn
follewed sy syatematie 2xecution £ 2 larcz number of persons who were suspocted
of their arsceciation with tne formar administrazion, opposi tion to the new
g o 3

4. lAs soon az the revolution

governiment aad disobedicnce regeriing chic ned zovernment’ olicics. Those:
«Xecutbted include 1ntnll:cta;l ,» Leachoers and persons with uccndn*y or nhighér
vducation. Bezides toe killing of politiesl nnd sociil groups, 1 larse nurbor

of fndividuils have beon cxceuted for rinor inferingemonts of work discipline and
disebedicnee of officiql instructions. Scvaral parsons have been cxecuted for
shirking work. Within tn. ruling group, »fficers, soldi.rs and their Familics
have beon gxecutcd becauze of political diffarences.
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Situation E

5. During th~o rulc of the former government, the country cxpericnced ~ complete
breakdown of the ruls of l-w and the dastruction of Imstitutions guarantecing
the most basic civil =nd political rights. Lven after the Fall of the former
governnent disturbances continucd. Poth the government forces and aprmed
opposition grouns reportedly killed unarmed civilians. People fiecing both
guerrilles ond army soldiers flocked inteo army camps for foar of being xilled

in the countrysidc whicn has become a d. facvo 'irec fire” zone. Anyonce caught
by soldisrs oubside the c¢anps ‘2 considered ~ guerrilla and shot in an
indiscriminate manner. In ruesponsc o alligations of mass killiings by the

armed forces, tne government denies that there are exccutions by the army, and
states that killings are being carried out by guerrillas wezring stolen army
uniforms.

Situsation F

846. After many vyaars of internal arved struggle, the revelutionary group cook
the power. All officers of the former governmert’s armad forces and police were
sent to swecial camps with the avowed purpose of (political) re-education. It
is olleged that i number of pzople who continued to oppoze tha new ragime have
been charz.d with *"plotting to overthrow tnce revoluticnary government® Dby
organizing opnesition. In one ecasc gseversl persons who originally received
sentences of life imprisonment have bean condemnced to death ~fter 2 second trial
conducted by the same court as heard the original trial., The second trial was
brief and held in camera and defence witnesses were not sllowed

2. nvern-l armed conflicts

387. & large anumber of people have been killed in countries where there has been
internal arped conflict. Killinzs nave neen carried out by both government as
well as opposition forces. TIndiscrimianate killings of non-—combatant civilians
have often been carricd ocut by governmant forces in thoe areas whaere guerrillas
are active. In a nunbor of countries intensive counter -gucrrillz operations
have been carried out using th- strategy of cmptyvins such areas of the entire
civilian population in order Lo 2liminate any nossible suoport for the guerrillas,
and often indiscrininote killings hove occurrad, invelving entirce village
populations including women and children. Villagzcrs havae ¢ lso been abducted and
killed by “death squads” ander ailicary control. Torture and utllgtlon have
begen routinely practised. In some cases. people trying to fisze tae areas of
armed confl-ct or v~o rzachbed refuge. canps in neighbouring couﬁtries have been
indiscriminzt.ly attacked by government forces and wany of tham have boen 'tilled.
Often it is clzimed that those villages and roefugee carps were infiltratoed by
guerrilla forces and that do2ath occurred in armed clashes bstween government
troops ana guerriitle forces.

ar~ice of zme-~gency hrs bhecen
izhts cre suspendad or severaly
ro ~nforced and

d8. In a nunbar of countries a stat: of si
imposed and constitutional guarentecs for hu
curtailed. In sone other countrics heavy sccurity mzasaros
arbltrawy arrest and d:tention of those suspected of their involvement
ith guarrills movements roesult in frecuent :xecucions of dzcalnees.

[

Situation A

89. Since a couv drdtat which denosod the head of Statc, there has been a civil
war botween the cvmned forcaes of the new proesident and those loyal to the former



president. [dlagutions of indiscriminabte killings of civilians and captured
persons have bcoen made by both sides. Gevernment troops ~re reported to have
tortured and kilied civilians in ar:as Ffar fron battle zones. Several killings
nave been carri:d out in reprisal for arned ~toacks unon government forces or
officials. Those civilians regarded as actunl or potential opponents to the new
president have been summarily or arbitrarily oxecutoed.

Situation B

90. In the situation of a widespread armed conflict between government forces and
opposition grouvus, tens o thousands of non-combatants have been killed by
goverannent forces or "death sjusds™ which had government support, if not aoproval.
Traditionally tha countey has been dominated by the military whe subjected it to

a series of coups d7état. Aftzr the most recent successful couv, a state of

siege was imposed and martial law was des lared. The military control the
executive and lezgislative vowers and ruled by decrees which ka2 the force of

law, often elinminating ths safeguards to protect basic numan rights. The Jjudiclary
is subordinated ip practice to the rezime and its policies. Those regarded as
opponents of the regime have besen assassinated by "deach sguads®™. The victims
include trade-unionists, political party cembers, university siaff, students,
human rights activists and church people. The government occasionally admits

the involvenent of securiby or armed forces personnel in the xillings, but
maintains that such killings are comulttzd by personnel exceeding their authority.
However no action seems to have been taken against those officials who exceeded
their authority and in fact some of them have received pronoticn.

%

Situation C

91. Armed guerrille movements have been active in areas where poverty and
illiteracy are vrevalent. The military, sunported by =z snall group of the
countery s privilamad whe control politics and the economy, have lad counter-
insurgency campaigns for over a decade. Most of the deaths and disappearances
occurring during this period have been attributed to gecvernment forces or
senmi--official paramilitary groupe. The victims were mostly peasants in areas
where guerrillas operated, but students, lawyars, university teachers, journalists
and opposition politicians were also included. Constitutional provisions
prohibiting torture and instituting a form of habeas corpus are not implemented.
The judges are rendered poverless.

Situation D

92. Armned conflicts between the occupying forces and ths members of a liberation
movaemant conducting zuer~illa warfare have been intense for an sxtsnded period

of tvime. Civilians including women, cnildren and old peraons are the victinms

of indiscriminate killing during raids LDy the occupying forces on villages,
communitices and refugee camps, which the military autnorities claim ito be uscd

by the guerrillas as support bases. Detention without charge and incommunicado
for a prolonged period has often led to the death of detaineas.

Situation &

9%. As guerrilia movenments have pacome increasi gly asctive in several arzas of
the country, killiang a large number of village peasants for thzir suspected
co-~operation with the government. the security forces nave carcied out massive
counter-insurgency op.rations. The areas in which guerrilias are active are
designated as emergency zoneg ard pubt undar military rule. Those killed in the
counter-insurgency operations are described as
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8 zhat in the remote arcas of the emergency zone the security

forces have ca d out larze scals, somatimes random, killings of mcmbers of

local communities suspactud of having suvported guerrillas. <Xillings have also

been carcied out by "comrwunity patrols?” which consist of community nembers under
the direction of the regional wnilitarv authorities which rulc the area.

but. it 1

Situation F

94. The state of emergency ha
elimihating armed dissident ac
killings by rovernmant soldigrs
most of thesc killings were carri
with the purposz of fomenting reb

y extonded with cne avowed purpose of
ai ca of the country and many

v enorted. According to the government,

=d out by dissidents in stolen army uniforms

ellion.
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e Suppression of opposition groups or individuals

5. Illegal killings of opponents and suspected opponenits to governments have

been carri-d out in a iarge number of countries, cither with or without legal
proceedinzgs in areas where there is no armed conflict.

96. In a number of countries individuszslz arc killed in order to eliminate
novenents opposed to the regime. The victims are from a wide variety of
professional backgrounds and include trade-~unionists, as well as people who arc
simply suspected of opposition to the regime. They are assassinated in the

streets, or abducted and mad= to gisappear and are often found dead later showing
signs of torture. These killings ar2 allegedly carried ou% by the military,
security forc,~, police or waramilitarv groups with the =sincuion of the authorities.
Although in some cases governments have admitcted the involvement of security

forces or armed forces personncl in cuch kKillings, it is =xplained that the deaths
occurrad during a "shoot-out® with zovernment forces or pcolice. In other cases
these killings are atitributzd to independent "d;atﬁ squads® wihich the government
claims, operatc outside its conbtrol. However, no action appears to have been ..
taken bv governments against such *death squads®.

97. In some situaticns a larze numbar of cxccutions follow attempted coups.
Those suspected of their involvement in such atitempts are exccutad often secretly
and without trial. In some citustions it ig allezed that charges of attempted
"coups™ are apparantly made in order to justifv the elimination of the target
groups or individualsz. In a number of countries, people are uxecuted, often
without trial, only for their msmbership in certain religious sects or cthnic
groups which are rivals of the ruling soects or groups.

98. There ar. fraguent atbtacks by armed forces, =lcurit, forces or police on
peaceful denonstrations, pniitical gatherings and workers and students on strike,
causing a large rumbcre of deaths by shootingz, bayeonetting, or clubbing. Under
states of ciege or heavy sscurity measures the armad forces and police have

deen given extended powers and made irmune from prosecution.

99. The independence of the judiciary has often been seriously undermined.
Frequeatly, trials have been carried out without anv guarante. of safcguards to
protect the rights of the accusued. Executions hav: taken place often immediately
after sentencing, elinminating any possibilitv or chance of aposal, aven when the
right of appcal is granted by the law. In a large nuabor of cases, a confession,
often extracted under torturg is the only evidonce that leads to the death
penalty. Arr st without warrant and cxtended detention incomnunicado without
charge is instituvionalizad in several instances and this often leads to deaths

in detention.
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100. In some countries prisoners are inbentionally deprived of food and water or
medical attention, often after being tortured, and left vo die. In some
instances opponents and critics of 00vgrw1bnt% are assassinated even outsidc the
countries concerned.

Situation A

101. Under the continuous iapositiocn of the state of sisge the military took power
by a coup d'état. During this period the armed forces killed a large number of
opponents or praesumed opponents of the military government as part of the Ywar
against subversion™. Most of thess killings cccurved after the vietims ‘disappearcdd.
The bodies were found showing signs of torture. The practice of “disappearances™
was attributed to the police, security forces or in some cases armed squads claiming
public authority. The victims wure often takan from thoir nouses at night by moen
idzntified themsslves as agents of the police or armed forces. Many of the
victims were taken to secrot camps of the armed feorces or police, and the majority
were never seen again. Cthers were killed as they were boing abducted. A
considerable number of corpses have subasoguently Yeen found in unmarked graves.

Situation B

102. Immediately following the ooup d'état which toppled & constituticnally
nstituted gevernment, a large number of people were reportedly cirecutzd within
a period of a few wonths. In subsequent yzars, political activists, trade-
unionists, students, intellectuals and peasants have baen illca or made to
disappear after being arrcstad by the security forces or police. ﬁeuths during
detention by the so urltj forcaes and in incidents officizlly dascribed as
feconfrontations' with members of the security forces are frogquent l reported. A
numbcr of persons have allegedly buen killed by secret organizations raportzd te
have consisted of mambers of the sccurity forces.

~

Situation C

103. A large number of neople nave allegedly been {cc&ted every year. Doaths by
torture are also regularly reported. The victaims are wombers of ethnic and
religious m1nor1tlau, members of political organizations and those suspected of
opposing the government and its policies. Minors are l 1101udbd among the
victims. Most of those exccubed are sentenced to death permanegnt or tamporary
special courts for offences of a political nature. The o“onedupv; of the special
courts do not provide legal @’fagdards for th: rizhts of the =accused and for

a fair vrial. The independence of thae courts is non-oexistent, the right of
defence is sevarely restricted and there iz no right of apneal. The law is
interpreted according to the political principles of the ruling party. Under

the penal code the death penalty can be imposed for a wiilc r nge os crininal

and political offenc:s. A large number of crimes agzinst the internal security
and external security of the Statce arce listaed in the code, even including the
crimz of being =2 membar of a particular religious or e¢thnic orgonization.

“'O

Situation D

104. In the contlnuing campaign te c¢liminate dissidents, a dcclaration has been
issu=d, calling for the death of cwnemieszs of the revolution living abroad, and

of countar-revolutionary clements within the country. Since thon a nuaber of
citizens living cbroad have bzen killed or wounded in assassination attempts

Also in the months following the declaration a number of persons in exile were
senbenced to death in their absence by a revolutionary tribunal. There are alsc
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reports of deatns in detention of former maombzrs of a banned nolitical party,
students, lawycrs, teachars and writars. In scne cascs the deaths have been
described as saiclde.

Situation E

105. Since its indopendence the couantrv has been ruled ov a life president.
Persons opposing or perceivaed to be opoosing the president are sssassinatec

in 2xile, ound shot dead or abducted from outside the country to bo tried and
convictcd of treason by a special court, the nrocedurces of which do not embody
safeguards for itne rights of the accused. The victims include cabinct ministers
and oppesivion leadera.

Situztion F

mposed.  Under
nowers and human
dential decrces and
tial law, habeas corpus

1C5. In a situation of active oppesicion, martizi law rwos i
martial law, tne president cof the country ras ~iven extensive
rights guarantcee d by the constitution were suspended by pres.
othar administrative orders. Bven after the 1ifting o ~ s

remains ouupended in certain regions and with respect t sons cutained for
crimes related to the sccurity of the State. The arn nd policc are
empowared to arrest without a warrant and, if need ba, to d ta a parsons suspected
of rebellion or subvaersicn and related crimes. A large nunber of illings by
govarment troops aAand sccurity forces has occurred mainly in areas where
opposition groups are active. A4 aumber ol victims have been found dead after

they were arrested by military personnel or security agents. Otherssimply
disappearced and vere latar found dead.
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Situation G

107. Undor the official policv of racial discrimination, security laws are applied
to suppress the najority who belong to a different racial group. Several detainees
held under thcese seocurity laws have died. In all cases tho debtiinecs were
allenedly torturced during ictcrrogation by tne police before they di~d. 3By law,
indefinite detcentien without trial is authorized for moth State witnesscs and
suspacted offenders. The s.curity police is also empowered to withhold =21l
information about the detalnees.

Situation H

108. After = small group of non-commissioned officers took power by a coup 4'état
a atate of emergency was imposed and the constitution was suspended. Soon after
an attempted coup d'état, the nilitary authorities declared = state of war under
which the crmy was authorized to conduct a field court martial and to coiry out
the death penalty. Faced with general strlg es, demonstrations and demands
calling for vliections and a roturn to domocracy, the governmoat arrested a number
of lzading figurcos in the country, without anv legal basis or proceedings.

These persons were <illed while in detention. The victims were trade-unionists,
lawyers, Jjournalists, businessmen, university professors and army officers. in
official cxplanation stated tnat they were killed while trying fto escape.

Situation T
109. Under the state of emergency all constitutional guarantees of the basic

rights of the individual were suspended and the Minister of the Interior held
xtraordinary powers of arrest =nd detention. In ~esponsa to increasing
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opposition activiti :s hy various geroups, the securit forcos Yove carsiced oat
mass kiilings and cxecufions of the op-onents Lo tne government. Trza’ o ov
1ilitary dourts avc sunmary, denying tre eigho or gefence and th: rizht of mpeal.
Torture is commonly ¢ iployed befor-= tne prasoners r~ o -cvtced. eSS ol
a religicuc dissident group are ro ly k.lild un detenlion. In nac incident
a large aumber of iarcebpiiants of a tow ern sher Jera collectively o~ ~hexr
suapucrbd wvolverent with the roliszious movement. [ copsiderablice number of
individuals wer: assassirnated allegeily for tnoir oppom-tion To Thz government.
fy s, lawys:rs. drissident -~etigious l.oadaers
and jcurnalists
Situation J
110. Orer nn exvended pariod of time a aonsiderabie muwher 67 »eodle dicdt 1n
detention ¢~ ve > «ill~z in a» avr ary monnes oy boe s.carity Torc.s. Although
and.r the code of crininal procedure =rrzagted norscers shoda be referred to Sne
public preosccutor's offic. ithin 19 hour of rrect. 1~ "~»actice civiiian ond
rnilit-ry sccurity s=rvices carry out rroste ard detsim susy.cts incermuaicado
indefinitely without chors: ~nd uithout refereonce to .o Juurci-pry, Duath
gentences zre imeosc:a on those c:a"~md with #1lzzea »opoottion Lo cre rogine.

Trials neld by tac state scecurity court or council of v e earricd oub 2n

a sunmary manner without ad- qmtv wzans of dofence, fac i'izht of ~ppeal and other
procedural safeguards for a £29pr triql. ™ $0e 0roes L’ entions er2 carricd

out vhen cases ~re gbill at tne -npeal stasc. Death sarfences in asnsencls ond

sacret executions are alsc repoct.d.

111. Peaths In detention are 2ttrioviad to the use of arociire -y or .«ce
force by the security forces. 4 narber of prisoners also died duc to 1
food anda ~deqguate medrcal cenro.

a4, Abusce of powsr by agoicics untrustd with las enflorecrnient

112. m 2 numoce of situaticons, xilling

security forc.s as a resuit of thelr azuse of powsr and wn thc ﬁbmvnc“ of
govermmentel 3 necfion or order. Individuals are -117.4 ~aa prisoncrs or detainees
i1l-tr_.ated, in sone cnses on the orders of low levels of corosiand, or in other
cases by law enitorcoment agents ovr ssldierzs wicaout =ny orazr.

113. ®Rillings have of ¢ n occarrcd to suprress local popul-or rizremerts a2t taz
request of peivilesged seccors of the pooulqtion. the viczims 'n " ny ¢asces r.
veasgnts, lozal social activiats, trade.onioriszcs, comranity org nlzors, .auyers
or politici-ns. "any nec ViT0led ivm many emges after aecvo3t by tae police or
security forces, bubl »2re officiilly amnxmeced =g baving so2a 111.d in wned
confrontatsons. U rest”ﬂiﬂ¢d 311 -Er . ~trenc of detainoes by lov enforcement
offic rs ras oftan resulivad 1n dentn in dotention. The a=ntve navz saon explained
o~ Mmaving b-er _hot .ndl. 2tt.mpting to asenp,

by the authorit. = 2s suicide
or simpiy ~3 mysce-~lous <11l

114. Fvan tnough investigation by notrn govsranunt~1l avwa tadencadent commissions
heve pecn ingli-ced in » fow ¢mses, rerediid meosures or oundzsar-ont of tn.
officurs rospaonsible ar: rarel;y enfore.d. Tme efistunce of sccourity invs giving
law enlore mealb agencies ext-adzd povirs of arrest and cetention, or to fire
upon suspected persons without warning, contribut: to the uncauvexad abuse of
power.,
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115, A large number of killings are reporied ir conncction with land conflicts
betwren snall farmers end largs 1andown~ﬁs? pp vate ante ¢ rcal estate

- b
s arce attributad

@
o
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brokers as well as publice orgaqlzation;. Some of th .
to the polic: force nd othirs tc nir.d proTessional =z oins. A number of

deaths arce allesedly the result of torturc by the 2oli or othars with police
permissicn or cncouragement. I is also 21leged that the nolicse Look action on

the request of large Laﬂdovnefo‘ outside legmal procedurcs No judicinl acticn
is known to have boen taken stop these abuses of pow—". the viztims are
farmers, leaders of rural v ers, union leaders., lawvers who arce assisting

farmers an” rural wOrKars.
Situation B

116. 4 iarge number of killings by the police vier.: reported from scveral areas
the country. The rise in deaths coincided with tho beginning of an active
political movement. In response te this movement, =trong uneasurss were taken
in a number of regionz. Under a special legal “Lthurlvj, the police hold

of

extended nowoers to arrest or fire upon suspects without verification or control.

The vietims include both persons suspected of belonging to opposiition movenments
and social activists. It is alleged that th. victims are killed by the police
after arrest and often after having been tortured. According to an olificial
account, these deaths in police custody are durm to necidents, suicide, being
shot while attempting to a@scapc or in ormed confrontation with the police.

. Other situations

WJ1

117. In a number of countries during campaigns against crime, harsh measures
hav. Leen takon against those accused or suspected of criuminal offences.
Capitnl punishment has been extendad to a l“rg@ nunbor of crimes which were
formerly punishablo by less severe szntence Trials have orften been held with
summary procedures and in some casces mili tﬂry courts were used in trying
civilians.

118. In soveral countries killings have bewn ordered by tn. head of State for
no apparent zerious reason at 21l In one country. lawlessness aad

lack of discipline in the army caused the execution of civilinns by scldiers
for personal or material motives.

Situsrion 4

119. A large numbur

rapce, robbery, drug trafficking, wmbezzlomsnt, espilonage, smuggling of art
treasures, ebc. These executions are a part of a campaigr zgainst crime. In
order to try criminals swiftly the law of criminal procedur: bas becn amended
and sufeguards ensuring = fair orizl revoked or abridged. Under thoese anendmen
the courts can bring defendants to trinl without informing them of the charges
against them and without nctifyving the defence couns<l. The maximum $ime-limit
for appeal was shortened, in the case of trials of o 1mvnals invelved in soerious
crimes and other activities that Yseriously tarcwtbn punlic safety® and "if the
facts of the crime are clear, the evidence is conclusive™.

f pzonle waee executed aficr being convicted of murder,
T

¢ O

Situation 3

120, Under rule by the military r:gime, an increasing number of civilians are
tried and sentenced to death by military courts. The provisinnal constitution

ts
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n and its guarantezs for basic

order has bazn enacted annulling the Conztitutio:

rights of the individual, and doing awav with the indﬁnendence of the judiciary
by requiring judges to take an oath barring the highest courts from scrutinizing
any action taken by the military authorities or from reviewing mlllcary court
proc:edings.

Situation C

121, In o camvaign to eliminate criminals, 2 lerge number of criminal susp.cts
have been zilied allzgedly by the sccurity force and with goveranment approval.
The killiﬂg weoee carried out by Thit squads® drawn from an army unit, without

any judicial process to gebternmine the guilt of the suspects. A number of victims
were abducted first and their bodies were afterwards found lyving in tne stroets,
thrown into the river or left in remote arcas. It is alleged that on a number

of occasions high government officizls and army leadership have zdmitted the
involvement of the security forces and approved the killings as a drastcic
solution vo the growing crime problern in the country. An official explanation
attributss thusc deaths to unknown or uwysterious causes.

Situacion D

122. Tn racent years an incrcasing number of death penalties have been imposed
on persons accused of security crimes or Jdrug offcnces. Triazls have boeen held
with specinl procecdures that deprive the defendant in seccurity cases of basic
legal safeguards. The government has announced its intantion of imposing the
death penalty on persons found pessessing firearms, ammunition and explosives
in an arca declared as a ‘security area'.



B. Common factors

123, In examining the backarocund of situstions in which summary or arcitrary
exccutions take place, a number of cnarectovistic clements may be identified

as Tactors likely to foment conditions for thce ocecurrence of summary or arvitrary
executions. Those factors could be divided 1abo (i, 2:ivil and political factors
ancd (2) economic and social factors.

Civil and peolitical factors

{a) Absence of a democratic nolitical process

124, In a considerable numier of situations arbitrary or summary sxecutions have
resulted from the absence of a democratic political process, it either did not
exist or was scriously obstructed despite fermal constitutional puarantees. In
such situations therz was little room or political oppositicn groups to voice
their opinions freely and influence tne Government and its policies legally.

In cother situations, where only s limited degree of political freedom existed
and opposition te the Government and its policies was tieghtly checked, excesses
have also been committed.

125. In many situations arbitrary or summary exocutions followed a transfer of
power by violent means, such as a coup d-état. and by assassination of those in
power. In not a fow cases thz wmilitary took power by a couc ¢état, abolished
the democratic political processg, susvended the basic humen rights guaranteed
in the Constitution and romaincd in power until they decided to hand it over to
civilians or until another ccoup d'ctat removed thnem from office; during this
period, they clampec¢ down hcavily on vuinerable sectors cf the populstion.

126. In some situations the rulers have remain~d in power from the independence

of the country or since they were iniviaily chosen oy psaceful means as the political
leaders of the country, becoming increasiagly oppreusrive and dictatorial with

time. Oppeosition against their r~egimes and any attempts to scek transfer of power
have bean systematically suppressed. Un taegc ceonditions institutions., whether
political, legal or judicial, "thich could normally be oupected to check and control
political poucr and its likely abuse ceased to funcvlon. 1he legislative and
Jjudiciary branches ware simply sublectec to the wishes of the exscutive branch.

L2
©
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{(b) Existence of special security measures, svch
erergeney and security legisl

12'7. Summaryv or arbitrary executions have fr.guszntly fcllowed various kinds of
security measures taken, with Governments scoclking contirol over situations such

as intornal armed conflicts, oppozition movements against the régime and political
disturbances. A state of siszpe and/or a state of cmergency have often been
declared and {though in 2 few situations where they were originally justified)
maintained for an sxtanded period ever after the original circumstances no lonser
applied. In a number of countries, laws embodyins security measurcs have been
enactec and in some othors, the security mcasures neve wocon enforecd by decroes
issued by the executive,

et

28 . Those sacurity maeasures Usually sussong a substantisl number of the basic
human erights guarenteed by the Constitvition oi- othe~ laws and [ ive extraordinary
powers of arrest and detention to the cxecutive, includinzg militery and law
enforcement agencics. Abusés of poucr and serlous violavions of human riszhts

by the Government could therefor. not be properiy checked. UWrits of habces corpus

-
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were not implementedi. Secu ty measures often autborized tne police, armed forces
or securitv forces to arre @t Ysugpectedt persons and detain them indefinitely
withoul cnarge or incersunicado rov interparation.  Control oy the jucdiciary or
other independenc bodies over such actentiop wa s nomlnal or simply nen-existent.
Law enforcemert agento are cftcn aulhorized i1c shoob a person brying to “escape”
arrest or detention, with immunivy rom prosecution. In one instaace a public
security decree autherized tns protica, with the aprroval of government authorities,
to bury deaa bodiea in secret withoal any inau:st or post moritem examination.

ihis decree applied to the barying of any ceac pbody, including perscns who aied

in custoedy.

12%. In a number of situvaciors seccarity laws also enended the criminal code and
rules ot crimina ccurt procclures, introcucing Lhe ductls venalcy for a2 larse

nuniber of offence sone of thiebh carried a randator" desth penality. Special
aour » procciursas v;ro 1n*(wnucef for vrials of “scourity ca>¢s“, depriving
defendants ol -basie lagal safesgas~lds “or 2 falr tv’< . Tn onc slcustion, unier

n

the special cegula“ica

1ty reed ot ke merealed to tne ¢ .fendent. Hearsay

from witnesses +h0s52 lde
an¢ secondary documensacy eviueace. as roll as trhe uncorroborcated confeszion

v
of accomplices cou.c Le admicced. UL sucden of prool a3 on the defence.

al o ]
of peoeedl 2 for sceurity cases evidance could be heard
MR

{cy Exjstence of “DQPlal cou s 22¢ Lritunals

1350, In a considerablc aurbar o) sitvatiors spoecial covrts ance tricurals, such
as revolutionary courts ard fecurity iribunals, werow set up outside the normal
Judiciai system of cne acuvntr,. 1a a nanber of situations the military courts
also triea ecivilianc outside the control of the Jucicsarv. Such special courts
tLolritine T oy raponered to ory ‘ocliticsl!, 'cecurity’ or Yanti-revolutionary”
offenders, and .n Mos: cases, ~oo] we.2 no. ovound to follew the =stzhlishad
procecures of the asrcanrary courts. The safesusrds for 2 fair trial have often
heen ignored by these sopecial ccoorts and tanc ri<ht of cefence nas been extremely
limited. Ir. somne coses legal representalior was not allowed in the special court.
Tn other cases accdsey persons veoce not informed of their charses until the op:ning
of trials, slliowing no adgquate drunaration fo. defence. (ross-examination of
preuccution iritnesses wao also not allowed. Evidence presented by the
presacuiion could ten not be Clilvebusd The right of appeal to a higher court
vas frequently denicd, The judges of the couarts and tribuaals were not
necessarily incependent nersoncs with lezal backgrounds out olten military
personnel. The courts and tribunsls vere controlled by and ansverable to the
executive or the mili.arv. 11 sone gituations srecial courts werc s<t up on an

& rarent or the military. fIrisls werz often

ad_hoc basis by Cecision of the gove
helo in cemera anc nt»nolng ias uften not ihe cresult of aprlication of the law,
but was diccated by political cxicencics. Capital pun.shment was made mandatory
for & large number, of cffeace s sy doecrees iscued Ly tne executave power which

Fal

nalty was nade
, treason, other
¢s. Exescutions

ware applied retroactivelr. The offences for »hien the dea*h pe
apolicable oy the special ceurts were mrder, turrcrism, sabotage
securitv crimes® and, in -OhL CoUnNLwILs  morzl and economic orim
were often carriec oul imn.diavely or sncortly after somtencing.
VG Voatrol o uJhc dudacizey or the crecutive ¢ -1 ©alY _[ower

-

ilous tr: indcp:zfvn ¢ of the court has
often in concradiction te the

131. In a consideraole number ¢f si

been severely curtailen 22 non e

constitutional zuarantces fo- Lin andence ol the wudzclary Conviction and
seatencing was offen n“luencci cr pne eternined by tne executive. The status

of jucdges is contrellield Zi-eotly ry the cmeutive. In a numoer of instances ordinary

.‘.
'Uc“rr
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courts have been dsprived of jurisdiction over certain categories of cases without
any legal justificacion. Those cases were tried by the military courts or special
courts. In somc situations, Jjudges were intimidated to make decisions favourable

to the executive or were, by nature of their appointments and tenure, for example,
inclined to make decisions which conformed to the wishes of the executive.

(e) Existence of sccret police, security forces and paramilitary groups outside
the normazl law enforcement apparatus

132. In a considerable number of countriess special units of armed forces, secret
police security forces hav: cxisted, acting outside cordinary legal procedures
under the supervision of the euthorities cr with their approval or connivance.
In a number of situations, paramilitary groups of civilians, police and armed
forces personnel, sometimes called "death squads®, have operated in a similar
manner. Those special units or forces have carried out arrests and detention
and in many cases have killed suspects without any of the legal formalities required
by law and without reference to the judiciary. Their activities in most cases
have been kept sccrec and outside the control of the judiciary. Information on
arrests or detention is not communicated even to the familiess of the arrested or
detained.

(f} Absence of discipline among law enforcement agents or
military personnel

133, In a number of situations police or military personnel have arbitrarily or
disproportionately used force anainst individuals or groups of individuals without
being punished four their acts. Often no investigation has been carried out on such
wrongdoings or misconduct. A ~ode of conduct for such personnel often did not
exist or was ignored. VWhere it existed., the training of personnel did not pay due
attention to the rights or those suspected, arrcsted or detained.

134. In some countrles corruption penetrated law cnforcemcnt and military
institutions and pelice or military actions were frequently taken in favour of

the interests of certain ingividuzls, groups, social classes or organizations upon
thelr request.

2. FEconemic and social factors

(a) TInequitablec distribution of wealth

135. In a number of situations only a fév landowners have traditionally controlled
most of the country's wesalth and the vast majority of the population has lived in
axtreme poverty. In one case 80 per cent of the agricultural land was held by

Z per cent of the owners. The fertile farmlands were held by such wealthy owners,
producing export crops while thce mass of the rursl poor pursued subsistence
farming on uneconomic plois with poor soil. Many of the impoverished farmers

and peasants, often illiterate, werc forced to leave their lands with or without
nominal compensaticn by the movernment, large lendowners, or enterprises, and
became farm workers or slum dwellzrs in cities without stable means to support
their families. Socizl movements for the rural and the urban poor have led to
conflicts betwesen the poor and the rich, between the underprivileged and the
privileged. Governments, often representing the intcrests of the privileged, have
utilized the police force or private groups of individuals to suppress those
movements. In gsome situations security forces and paramilitary groups, at the
request of large landowners, hav: arbitrarily adopted violent means to expel
pecple from thelr land, carried out arbitrary arrests, and destroyed the houses

of small farmers who were involved in land disputes.
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136. In the cities the majority of the population lived in extreme poverty in
sharp contrast to the small minority who were rich. The government often took
action against lsaders of community movements in siums accusing them of
"subversive activities".

137. This inequitable distribution of wealth is oftcp along ethnic, ftribal, racial
or zven religious lines. Thosc who hold power are ofcen in turn a minority of thessz
groups who identify their survival and economic and social progress with the
helding of powsr to the sxclusion of othupr groups. Political power is used not only
to enable them to have access to the nation’s wealth but also to deny other

groups their due share and to suppress them when they want toc assert their rights.

(b} Ethnic confliccs

138. In a number of countries certain ethnic groups wers subjectcd to discrimination
and violent attacks by the ethnic groups whicir held power in the government. 1In
some countries, responding to secessionist movements or terrorist attacks by the
ethnic minerity memozrs, the government took harsn measures against the ethnic
minority as a whole. Tension between different ethnic groups, intensified by

other conflicting factors of an =zconomic and social nature, often lead to incidents
of communal violence which causes deaths on a wide scale.

1%39. These zituations can at times be c¢xacerbated and a situation may arise in which
an ethnic, tribal, racial cor religious group fecls that its su-vival is dependent

on having an independent State of its own or a State within a federal structure
where it can manage its own affairs. This is in most casoes unacceptable to the
government in power. Instead of dealing sensitively and positively with genuine
grievances and trying to eliminate or alleviate the root causes, the government
chooses the alternative of suppression, which in turn, leads to violence on both
sides and consoequent misery.

{(¢) Religious intolerance

140. In a number of situations, members of certain religious groups have been
discriminated against, ostracized or charged as criminals. Members of those
religious groups have often bsen accused of crimcs, such as treason, espionage
and assistance to the enemy. In soms instances, where a government has adopted

a certain religion as its official doctrine. it has often forced members of other
religious groups to recant their faith, failing which they have been imprisoned,
executed or otherwise discriminated against in the political and economic life of
the nation.

(d) Racial discrimination

141. In some countrics members of certain, racial groups have been systematically
and ruthlessly discriminatod againat by the governuwent which represented another
racial group. 4As pprotests against the discriminstion were intensificd, the
government took harsh and often violeat mcasures agoinst the gzroups and individuals
whe were simply asserting and <xercising their rights as human beings.
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III. CONCLUSIONS AND RECOMMENDATIONS

142. Developments since the submission of the last report have continued to
bear out the factual trends described therein, nanely that the practice of
summary or arbitrary executions is still a widespread phenomenon in the
contempocary international community and that respect for the right to life is
far from being a universal reality. For the year 1983, the Special Rapporteur
received reports of a2lleged summary or arbitrary executions involving thousands
of persons, sven i thioge who died as a resulc of anii-guerrilla or counter-
insurgency measures {hat wers not-executed in accordance with international

conventions are excluded. .

14%, The revieu of nacional legislacion as analysed in chapter I above, although
not exhaustive, shows a dichotomy between the constitutional and legislative
provisions which safegua. ¢ the right to life, on the one hand, and the actual
practice of States in which it is allegea summary or arbitrary executions are
committed on the other. Whereas in some caszs the nationszl legislations are in
conflict with the International Covenants and thus create or permit a situation
in which surmary or arbitrary executions can take place, in other cases, summary
or arbitrary executions have in fact taken place despite safeguards of the right
to life being meticulously stipulated in national legislations in conformity with
the International Covenants. This applies particularly to those situations which
are characterized as states of emergency, whether officially declared or not.

144. The inforwmacion reviewed in chzpter 41 shows that the situations in which
summary or arbitrary executions occur are complex and involve multiple factors.
In sevzpal instances, abuses of the right to life through arbitrary or summary .
executions are compounded by economic and social factors in addition to civil
and political factors. The information set out in chapter II above illustrates
the types of situvations in which a combination of those factors can lead, and
indeed has contributed, t¢ the spread of the phenomenon of arbitrary or summary
executions.,

145, The Speciay Rapporteur has noted that the violation of the right to 1life
through summary ov arbitrary executions is the responsibility of State authorities
or agencizs in several instances. However, the information before the Special
Rapporteur also indicabes that non-reapect cf the right to life c¢an be attributed
te groups other than governments of guasi-governmental agencies.

146. The Human Rights Committee in its report to the thirty-sixtn session of

the United Nations General Assembly 1/ rightly emphasized the importance of the
-right to life even ia times of enmergency by stating:

"The Committee holds the view that measures taken under article 4
(of the International Covenant on Civil and Political Rights) are of an.
exceptional znd temporary nature and may only last as long as the life
of, the nation concerned is threatened and that in times of emergency,
the protection of human prights bzcomes all the more important particularly
thogse rights from which no derogations can be made”.

o N
1/ Official Records of _the General Asgembly, Thirty-sixth Session,
Supplement No.40 (A/35/40), Annex VII.
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The Human Rights Committee has on another occasion stated: 2/

"The protection against arbitrary deprivation of life which is
explicitly required by the third sentence of article 6 (1) is of
paramount importance. The Committee considers that States parties should
take measures not only to prevent and punish deprivation of 1life by
criminal acts, but also prevent arbitrary killings by their own security
forces. The deprivation of life by the authorities of the State is a
matter of the utmost gravity. Therefore, the law must strictly control
and limit the circumstances in which a person may be deprived of his
life by such authorities'.

147. One disturbing feature that the Special Rapporteur has noted is the increase
in summary or arbitrary executions which are not exclusively politically motivated
but which are the result of campaignhs to curb a rising crime rate.

148. In view of the continuing gravity and scale of the phenomenon of summary

or arbitrary executions, the Special Rapporteur wishes to reiterate the conclusions
and recommendations of his first report which continue to retain their validity

and relevance for future action. It is the deep conviction of the Special
Rapporteur that the Commission should continue to have a mechanism to monitor
practices or situations of summary or arbitrary executions, priority being given

to those situations where there is an imminent or threatened summary or arbitrary
eXecution.

149. There is also a need for continued study of this phenomenon with special
attention being given, on an ongoing basis, to ways and means of reducing and
eliminating this abhorrent practice. In this regard, the need for periodic
reporting by Governments on their efforts to give effective protection to the
right to life could be given consideration. The experience gained by the Special
Rapporteur indicates that this is a matter that the Commission should keep under
review at all times, rather than just for a limited period.

150. The Special Rapporteur would like to single out for special mention the
importance of ensuring that Governments are aware of and support the letter and
spirit of the said provisions and are committed to upholding them in their
legislations and in practice, and, further, that law enforcement, military and
paramilitary officials are placed under their effective control, so as to ensure
that excesses cannot take place without the Government's knowledge or outside its
control. The Special Rapporteur would therefore strongly recommend that
consideration be given to ways and means of enforcing the discipline of law
enforcement, wilitary and paramilitary personnel and bringing them under effective
control in order to minimize the risks of arbitrary and summary executions taking
place. Perhaps this could be examined by the United Nations Committee on Crime
Prevention and Control or by the forthcoming United Nations Congress on the
Prevention of Crime and the Treatment of Offenders. The Commission may also wish
to invite INTERPOL to examine the role it could play in this regard either on its
own or in conjunction with the United Nations.

2/ 1Ibid., Thirty-~seventh Session, Supplement No.40 (A/37/40), Annex V.
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151. As part of the process of mobilization the United Nations Department of
Public Information could convene a high~level meeting of editors from different
regions of the world to examine and strengthen the role of the press and the
mass media in combating summary and arbitrary executions.

152, The Special Rapporteur feels strongly that an all-out international
mobilization of efforts is reguired in order toe bring summary or arbitrary
executions to a halt. As part of this process of mobilization to protect the

most fundamental of all human rights, the right to life, it would seem desirable
for the United Nations to launch a concerited campaign against summary and
arbitrary executions, drawing upon the endsavours of Governuments, specialized
agencies, regilonal intergovernmental organizations, non-~governmental organizations
and the general public.
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Annex I

ECONOMIC AND SOCIAL COUNCIL RESOLUTION 1983/36

Summary or arbitrary executions

The Economic and Social Council,

Recalling the Universal Declaration of Human Rights, which guarantees the
right to life, liberty and security of person,

Having regard to the provisions of the International Covenant on Civil and
Political Rights, which states that every human being has the inherent right to
life, that this right shall be protected by law and that no one shall be
arbitrarily deprived of his life,

Recalling General Assembly resolution 34/175 of 17 December 1979, in which
the Assembly reaffirmed that mass and flagrant violations of human rights were
of special concern to the United Nations and urged the Commission on Human Rights
to take timely and effective action in existing and future cases of mass and
flagrant violations of human rights,

Mindful of General Assembly resolutions 36/22 of 9 November 1981 and 37/182
of 17 December 1982, in which the Assembly condemned the practice of summary and
arbitrary executions,

Bearing in mind resolution 5 of 5 September 1980 on extra-legal executions~
adopted by the Sixth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders,

Taking note of resolutions 1982/10 and 1982/13 of 7 September 1982 of the
Sub-Commission on Prevention of Discrimination and Protection of Minorities, in
which the Sub-Commission recommended that effective measures should be adopted
to prevent the occurrence of summary and arbitrary executions, including extra-
legal executions,

Deeply alarmed about the occurrence on a large scale of summary or
arbitrary executions, including extra-legal executions,

Convinced of the need to continue to deal urgently with the question of
summary or arbitrary executions, including extra-legal executions,

1. Strongly deplores, once again, the increasing number of summary or
arbitrary executions, including extra-lezal executions, which continue to take
place in various parts of the world;

2. Appeals urgently to Governments, United Nations bodies, the specialized
agencies, regional intergovernmental organizations and non-governmental and
humanitarian organizations to take effective action to combat and eliminate
summary or arbitrary executions, including extra-legal executions;

3. Takes note of the report of the Special Rapporteur, Mr. S.A. Wako,
submitted in accordance with Council resolution 1982/35 of 7 May 1982;

4. Decides to continue the mandate of the Special Rapporteur,
Mr. S.A. Wako, for another year;
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5. Requests the Special Rapporteur to review his report in the light
of the information received, taking particularly into account any new
information, including relevant internal legislation, provided by concerned
Governments as well as views expressed in the Commission on Human Rights at
its thirty-ninth session and to submit a report to the Commission at its
fortieth session;

6. Considers that the Special Rapporteur in carrying out his mandate,
should continue to seek and receive information from Governments, United Nations
bodies, specialized agencies, regional intergovernmental organizations and
non-governmental organizations in consultative status with the Economic and
Social Council; ‘

7. Expresses its appreciation to those Governments that have extended
invitations to the Special Rapporteur to visit their respective countries and
urges the Special Rapporteur to respond positively to such invitations;

8. Urges all Governments and all others concerned to co-operate with
and assist the Special Rapporteur;

9. Requests the Secretary-General to provide all necessary assistance
to the Special Rapporteur;

10, Decides that the Commission on Human Rights should consider the
question of summary or arbitrary executions as a matter of high priority at
its fortieth session under the item entitled "Question of the violation of
human rights and fundamental freedoms in any part of the world, with particular
reference to colonial and other dependent countries and territories®.



E/CN.4/1984/29
Annex’ IT*
page 1

Annex IT

WOTES VERBAIES B&NT TO GOVERNMENTS

Note verbale dated 29 July 1983 sent to Governments which replied to the
requests for information sent in 1982

and has the pleasure to convey to His Excellency's Government, tne appreciation of
the Special Rapporteur of the Commission on Hurman Rights on Summary or Arbitrary
Executions, Mr. S. Amos Viako for the co-operation extencded to him by

His Excellency's Government in putting informatior at his disposal and the
constructive and valuable contribution made on his first Report (E/CN.4/1983/16
and Add.l copy attached) during its consideration by the Commission on Human
Rights at its thirty-ninth session.

The Secretary-General has the honour to refer to the Economic and Social
Council resolution 1983/36 entitled "Summary or Arbitrary Executions®. A copy of
this resolution is attached to this note verbale. By this resolution, the Council
decided to continue the mandate of the said Special Rapporteur for one year. The
Special Rapporteur was requested to review his report taking particularly into
account any new information including relevant internal legislation. Any
information in the possession of His Excellency’'s Government relevant to his
subject, in addition to that already communicated to the Special Rapporteur would
be most appreciated. Such information should if possible include the following:

(a) Information and observations on the occurrence, extent and eurrent
trends regarding summary or arbitrary executions wherever they may have occurred
or are occurring.

{b) Comprehensive information on legislation and any judicial decisions
concerning:

- guarantees and procedures relevant to the decision to execute or kill a person
by ordinary courts, special courts or law enforcement agencies including the
military in all types of situations whether during peace time or states of
emergency.

- when the executive or any other body may detain or hold a person in custody
and the rights of a person so held.

- the structure and composition of and appointment to such courts or tribunals.

{(c}) Policies and measures taken by His Excellency's Government to ensure
that such guarantees, procedures and the exercise of such powers are correctly
followed.

(d) Suggestions of short and long term measures which should be taken at
local and international level to combat effectively this phenomena of summary or
arbitrary executions.
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{(e) Comments and views on matters raised in the recommendations of the first
report and in particular paragraphs 225, 226 and 230 of the said report and your
detailed recommendations on these matters.

The Special Rapporteur intends to review the information received in response
to this note during the second half of October 1983; he will complete his report
to the Commission on Human Rights in accordance with the aforementioned resolution
during the first half of January 1984. The Special Rapporteur would therefore be
most grateful if His Excellency's Government were to formulate any reply taking
this programme into account.
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Note verbale dated 29 July 1983 sent to Governments which did not raply to
the requests for information sent in 1942

and has the honour to refer to Economic and Social Council resolutions 1932/35 and
1983/35 entitled "Summar; or Arbitrary Executiorns®. A copy of each of these
resolutions is attached to this note wverbala. By this resolution tne Council
decided to continue the nandate of the S3pecial Rapporteur Mr. S. Amos Wako, for
another year. It requestad the Special Rapporteur to revisw hiz report
(E/CN.4/1983/16 and Add.l), which was submitied to tne Commission at its
thirty-ninth session (a copy of which is attached hereto) in the light of the
information received, taking particularly into account any new information
including relevant internal legislation and Lo submit a report to the Commission

at its fertieth session. Any new information in the possession of His Excellency's
Government that may be relevant to this subject, would be very much appreciated.
Such information should, if possible, include the following poinis:

(a) Information and observations on the occurrence and extent regarding
summary or arbitrary executions wherever they may have occurred or are occurring.

(b) Informaticr on constitutional, legislative and administrative neasures
which set out guarantees and procedures relevant to a decision to exscute z person
or persons by the judiciary and special tribunals and courts such as military
tribunals, revolutionary courts, peoples? courts etc., including inter alis:

o

-~ the competence of the courts, tribunals, etc.;

w0 e

- independence of the courts, tribunals, ste.

~ vwhether evidence obtained in a manner contrary to national and/or
international 12w is admissable:

fbe

- publicity of trials and verdicts:
-~ procedures and relevant substantive rules under states of emergency,
exceptions, siege, armed conflict, =tc.

{c) Information on constitutional, legislative and administrative measures
which set out guarantees and procedures relevant ©o a decision to exescute or kill a
person or persors by the executive, including law enforcement agencies, members of
armed and paramilitary forces and other governmental officials or agents as well
as Information on constitutional, legislstive and administrative measures relevant
to situations in which executions or xillings are probable.

Such information could include inter alia:

- rules concerning the appl

ication of force by the executive and/or the bodies
or persons menticned above;
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- rules and procedures for the protection of detainees and other persons in
custody, including the possibility of holding detainees and other persons in
custody incommunicadO:

- procedures and relevant substantive rules under states of emergency,
exception, siege, armed conflict etec.

(d) Policies and measures taken to enforce the guarantees and procedures set
out in {(b) and (c¢) above, including any judicial decisions.

{(e) Suggestions on the policies and measures that should be taken at the
local and international levels to prevent summary and arbitrary executions.

(f) Comments, views and suggestions on matters raised in the recommendations
of the first report and in particular paragraphs 225, 226 and 230 of the said
report and your detailed recommendations on these matters.

. The Special Rapporteur intends to review the information received in response
to this note during the second half of October 1983; he will complete his report
to the Commission on Human Rights in accordance with the aforementioned resolution
during the first half of January 1984. The Special Rapporteur would therefore
be most grateful if His Excellency's Government were to formulate any reply taking
this programme into account.
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Annex ITI

LETTERS FROM THE SPECIAL RAPPORTEUR 7O GOVERNMENTS

Letter dated 8 November 1965 from tne Special Rapporteur to the Governments
which replied to the requests for information sent in 1982

Dear Mr. Ambassador,

I have the honour to refer to Economic and Social Council resolution 1983/36
of 27 May 1983 by which my mandate as Special Rapporteur of the Commission on
Human Rights on Summary or Arbicrary Executions was renewed. By this resolution I
am requested, in operative paragraph 5:

"to review [my] report in the light of the information received, taking
particularly into account any new information, including relevant

internal legislation, provided by concerned Governments as well as views
expressed in the Commission at its thirty-ninth session and to submit a
report to the Commission at its fortieth session" (operative paragraph 5).

I am of the opinion that my report should include a description of the various
safeguards and arrangements existing in national legislation for the purpose of
protecting the right to life.

In this connection I note with appreciation that Your Excellency's Government
had furnished such information in cesponse to previous requests. This information

has proved to be most useful in the vpdating of my report as requested by the
Council.

I would be grateful if Your Excellency's Government were to transmit any
additional information, if possible, by 31 December 1983 concerning legislation
prevailing in your country. It .5 .y intention to complete my report to the
Commission by mid-January 1984 and I remain available to Your Excellency's Government
should any further clarification be desired.

Please accept, Mr. Ambassador, the assurances of my highest consideration.

(S1gmed) 8, hmos vako

Special Rapporteur of the
Commission on Human Rights on
Summary or Arbitrary Executions
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Letter dated 8 November 1983 from the Special Rapporteur to the Governments
which did not reply to the requests for information sent in 1982

Dear Mr. Ambassador,

I have the honour to refer to Economic and Social Council resclution 1983/36
of 27 May 1983 by which my mandate as Special Rapporteur of the Commission on
Human Rights on Summary or Arbitrary Executions was renewed. By this resolution I
am requested, in operative paragraph 5:

"to review [my] report in the lieght of the information received, taking
particularly intc account any new information, including relevant

internal legislation, provided by concerned Governments as well as views
expressed in the Commission at its thirty-ninth session and to submit a
report to the Commission at its fortieth session" (operative paragraph 5).

I am of the opinion that my report should include a description of the various
safeguards and arrangements existing in national legislation for the purpose of
protecting the right to life.

In this connection I note that no information on such legislation has been
received from Your Excellency's Government in response to the requests contained
in the notes verbale of 17 September 1982 and of 29 July 1983. Since I consider
that such information coming from Your Excellency's Government would be most
valuable in the preparation of my report I would be grateful to receive whatever
information on the subject that may be provided at your earliest convenience and,
if possible, by 31 December 1983.

You may wish to note that it is my intention to complete my report to the
Commission by mid-Jdanuary 1984 and I remain available to Your Excellency's
Government should any further clarification be desired.

Please accept, Mr. Ambassador, the assurances of my highest consideration.

(Signed) S. Amos Wako

Special Rapporteur of the
Commission on Human Rights on
Summary or Arbitrary Executions
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Annex IV

STATEMENT MADE BY THE PERMANENT REFPRESENTATIVE
OF BURUNDI AT THE THIRTY--WINTH SESSION OF THE
COMMISSION ON HUMAN RIGHTS ON 4 MARCH 1983

[Original: FRENCH]

Mr. President,

Veneration for the fundamental human rights and freedomg, foremost among which
is the right to life, is deeply ingrained in the people and Government of Burundi.

The sanctification of human rights in Burundi has reached new heights since
the proclamation of the Second Republic en 1 November 1976. The regime instituted
by that proclamation surpasses its predecessors by the strengtn of its attachment
to the humanitarian ideals professed and pursued by the United Nations.

These two factors are an encouragementc to our Government to comply with the
hope expressed by the Secretary-General of the United Nations in his letter
G/S0 214(33), of 14 January 1983. We intend to do so fully and unambiguously.

In the section of his report that deals with Burundi, the Special Rapporteur
refers to his receipt of a number of reports containing allegations of summary or
arbitrary executions that were transmitted to the Government of Burundi on
14 January 1983.

1

The Permanent Mission of the Republie of Burumdi contactec the Centre for
Human Rights at the Palais des Lations immediately following the receipt of that
document. Ve did so in order to engage in a direct dialogue with Mr. S. Amos Wako,
the Special Rapporteur, and in preliminary discussions aimed at eliciting the
clarifications we felt to be necessary. Ve have been unable to reply until now
because of the Special Rapporteur’s ‘absence from Geneva.

Thanks to my meeting witn Mr. Wako the day fellowing his arrival in Geneva,
and in the light of the explanations he kindly provided concerning the content of
his report, the Government of Burundi herewith submits the verifiable facts of the
case.

It reguires but a moment's thought, to realize ithe impact of the document in
gquestion on our country's reputation. In a word, it casts a shadow over Burundi's
brilliant history of protection for human rights and safeguarding of individual
and collective security.

We should like to begin by dispelling all uncertainty as to the "information®
transmitted to the Government of Burundi via the Permanent Mission.

The only allegations of which we were informed appear on page 18 of a report
issued in 1972 by Amnesty International.

The Special Rapporteur will, I am sure, be kind enough to provide us with
further details. Does Mr. Waxo have, in addition to the information from
Amnesty International referring to a now-distznt period, accusations against
Burundi emanating from other sources and covering more recent times? ,If so, we
should be grateful if he would communicate them to us. If not, we shall be obliged
to seek clarification from him as soon as wve have completed our statement at this
meeting.
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Qur statement will focus on two conflicting factors. On the one hand, the
creation of a situation of which the premises call in gquestion, not to say falsify,
circumstances in Burundi. On the other hand, the need for Burundi to invoke the
right to the restoration of its honour, whica the assertions made in the report
submitted to the Commission on Human Rights, perhaps in good faith, have
compromised. The detrimental effects of the document in question for Burundi will
cease only with the verification of the treatment really accorded to the human
beings of whom the present Regime has the charge.

We hereby invite the Commission to give the closest scrutiny to every section
of this speech in defence of our country's good name.

It goes without saying that we are aware of the legal maxim "nemo judex in
causa sua' (no-one may be judge in his own cause). We wish, however, to invoke
another generally-accepted legal rule, to the effect "ut audiatur et altera pars"
(hear the other side).

Our first point is that a comparison must be made between the circumstances
that actually prevail in Burundi and the allegations made against our country.

For the reconciliation of those twe antinomous cases, Burundi proposes and
would welcome a close and objective examination of the prevailing situation by the

United Nations and other organizations of a truly humanitarian calling, that is to
say, organizations whose views are exempt from bias and dogma.

Now that we have, with no trace of tergiéersation, declared our total
determination to co-operate fully with all the competent United Nations organs in

re-establishing the truth, it is time for us to address the essence of the following
points:

(i) The procedure;

(ii) The discrepancy between the period that the United Nations had in mind
and the bar that applies in the case of Burundi;

{iii) The authentic facts;
1, Events during the first decade of national independence;
2. The present circumstances in Burundi;

(iv) Official exoneration of Burundi or disclosure of objectively conclusive
evidence.

I. The procedure

In view of the exceptional value that attaches to the good name of a State or
political regime, a nation or a people, the Government of Burundi is of the
opinion that the greatest caution is required in investigations where that good
name is at stake.

That entails, as regards written records, refraining from all hasty
assumptions or mere cross-—checking on the basis of potentially misleading testimony
or information.
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However nypothetical or questioning the manner of its expression, any element
incorporated in documents of such importance already constitutes an assertion or
creates a doubt that may undermine the credibility of a country which does not
necessarily deserve to be penalizea in that way or to suffer such a fate,

In the opinion of Burundi, the procedure most appropriate for obviating such
an eventuality, for forestalling all unwarranted allegations, consists in first
comparing the information obtained by the Spscial Rapporteur with that put forward
by the Government under suspicion.

Although the paragraph in question clearly contains neither z substantiated
Jjudgement nor a mere expression of opinion, it remains true that the very fact of
having, to however slight a degree, meationed cases reduced to the level of mere
hypotheses has given rise tu unjustified suspicions zgainst Burundi. That damage
could have been avoided if someone had taken the trouble to check the situation
through dialogue with the Permanent Mission; if theie had then been opstructive
behaviour, evasive replies or a refusal to co-operate, the publication of
information gleaned from third sources would have been justified.

The approacn that we advocate revives the virtues of discreet diplomacy and
has the merit of sparing States beyond all shadow of a doubt the damage that
results from yielding to the temptation of more ostentaticus procedures. It is,
moreover, in keeping with the diplomatic methcda upheld by H.E., Mr. Perez de Cuellar,
the Secretary-General of our Organization.

II, The discrepancy between the period that the United Nations had in mind
and the bar that applies in the case of Burundi

It is quite clear that, as indicated in paragraph 71 of the preport in question,
that document was intended to cover the perjod from che end of 1980 to the present.
The choice of that pericd coincices with the wishes of the General Assembly and the
other United Nations organs, includirg the Commission on Human Rights. It
corresponds to the point at wiich they started taking a ksen interest in "summary
or arbitrary executions as phenomena in themsslvyno®

That being so, the report departs from its terms of reference, particularly as
regards time. By sc exceeding the prescribed limits, it treats the case of Burundi
differently from others - if, indeed, there are any situations to be investigated
at all.

We shall refute the allegations by Amnesty International, even though they
manifestly fall outside the bounds set by the General Assembly and, since they
concern 1972, are time-barred in relatioa co the period for which the
General Assembly issued instructions and that it intended should be studied.

The allegations are, therefore, invalid and cannot be the subject of an
investigation supposed to cover the past two years. As for the present situation,
there could be no plainer proof of the scrupulous respect for human rights in
Burundi than the manifest abszence of revelations by the same Amnesty International,
which, although there is no reasor to suppose thav it would be any more kindly
disposed or less severe towards our country than in the past, reports not even the
slightest anomaly in the conduct of the Government ¢f Burundi for 1981 or 1982.
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I1I. The authentic facts

lthough the unjustified complaints made against Burundi fall outside the
period under review by the United Nations, our Government is determined to resolve
them by shedding the necessary light on the circumstances and by situating them in
their context. If the true situation in Burundi is to be adequately illustrated,
a distinction must be made between two successive phases:

1. The first decade of national independence

A national crisis broke out in 1972. Its principal causes were totally alien
to Burundi. There is no need to go into details that would only be irrelevant.
Those who so exaggerate the number of victims would be forced to admit the
absclute impossibility of producing plausible evidence in support of their
assertions. Such sources confuse the approximations that are so often fallacious
with mathematical precision. Amnesty International's logic becomes simply
impenetrable when that organization attributes ethnic motives to the disappearance
of nationals.

The instigators of internal rivalry in Burundi have not capitulated. They
are striving to interfere in our internal affairs not only by raising the bugbear
of foreign-controlled ethnocentrism, but also more surreptitiously, through the
lure of dazzling advantages.

An examination of the social substratum of Burundi will reveal the
incontrovertible existence of z Nation exempt from all trace of ethnic heterogeneity.
Scientifically, and therefore sociologically, ethnic groups are distinguished by
culture, religion, life-style, linguistic traits, a geographical demarcation line,
etc. Disparities in these spheres are totally alien to the Nation of Burundi,
whose constituent elements adhere to a common civilization, share a common culture,
worship the same Iman Y'Burundi (the God of Burundi).

This postulate is borne out by the fact that the Burundi Nation speaks one
single language., Kirundi, with no dialect or variants; that is a virtually unique
phenomenon in Africa for a country with a population of close to 5 million.
Moreover, Burundis subject to the same economic and social conditions are
intermingled as chance or individual welfare dictates, with a total absence of
ethnic, geographical or institutional frontiers (that is, frontiers decreed by the
authorities),

The civilization of the people of Burundi is unusual in that all citizens
have an identical life-style. Prior to the introduction of Christianity towards
the end of the last century -~ prior, therefore, to all contact with the Christian
faith - the Burundis had, in the cult of a Supreme Being, monotheistic religious
beliefs that were the same for all. Those factors combined constituted the sturdy
pillars and the imperishable cement that underpinned their indissoluble unity.

Given this information, you will readily be able to unmask the sinister
designs behind the stories put about concerning the people of Burundi. The
ipadmissible aim of their authors is to undermine the country by creating
artificial divisions through such means as livestock censuses or references to the
morphological characteristics of Burundis.
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The concrete expression of this policy of division was the sponsoring by
foreign circles of 24 political parties throughout the period leading up to the
campaign for the general elections of 1861 and the campaign itself. In those
elections, the Unity and National Progress Party (UPRONA), despite systematic
harassment by the authorities of the time, won a resounding victory over its
rivals by gaining 58 of the 64 seats.

In percentage terms, this nationalist party won nationwide political
representivity by attracting 97 per cent of the votes cast in a secret ballot by
direct universal suffrage that was open to all Burundis of either sex aged 18 or
over. It should be noted that, since Burundi was at the time a Belgian trust
territory, those elections were held under the auspices of the United Nations.

In giving the Unity and National Progress Party its historic score, the
people did not vote under the impulse of tribal allegiance, but for the patriotic
ideals which the Party embodied.

Correspondence between the human monolithism and the political homogeneity
of Burundi

There is in the case of Burundi az certain correspondence between the
monolithic nature of the Burundi Nation (absence of tribes) and its political
homogeneity (a single party). This homogeneity is a matter of popular choice:
it is the result of a massive expression of support by Burundi voters in national
elections held with the full knowledge of the Administering Authority, Belgium, and
of the United Hations.

The human symbiosis that characterizes Burundi society and the Burundi Nation
contrasts strikingly with the virtually automatic tendency of those who live on a
diet of clichés and prejudices constantly to attribute the vicissitudes of African
life to tribal conflict. As if there was an invariable and immutable equation
between the causes of the crises that occur in all countries in that continent.

To take such a view of life in Africa is to ignore the originality and specificity
of the variable national contingencies in favour of generalization and
subjectivization,

During the first decade of our national independence, that is from 1952 to
1972, there were regrettable events, that alas, occasioned loss of life for
various reasons.

The year 1972 was marked by the crystallization of the egocentric ideas and
sentiments injected from abroad into certain nationals. As adherents to a line
incompatible with the mentality and the social substratum of the Nation, those
persons encountered strong resistance to their attempt to eliminate a section of
the people. The machinations of the authors of the exterminatory plot were
thwarted by the people itgelf.

It goes without saying that, by sowing panic among the population, the
aggressors placed themselves in a position of the gravest danger. Whether it was
to ensure their individual survival or their collective safety, the targets of the
aggression resisted the violent assaults of their attackers. This resulted in
numerous deaths on both sides.
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Furthermorse, the scals of the disturbances was suciy that the Burundi armed
forces and the national youth movement against which Amnesty International has
made itsg accusaticons were far from ensaging in any selective process on the basis
of ethnic origin., Our army, conscious of its sacred mission to save the nation,
displayed exemplary conduct. For ic, ethnic identity had ao place among the
criteria euployed in escablishing gulic. The gailty were judged according to
their own acts and pnot on any other zorsidrration.

ln vier of thatp cdual operalion by tae pepulation and the security forces,
the loss ol life can oaly be szen, ne. as fthe result of cold calculation on the
parc o any sovermmens organ, but 1s the consequsace ol events that got out of
hand. 1ln many cas<2s. uhz people'’'s anger was such that the leoaders of what was an
attempt chac came close to gerccide dad not pass through the usual legal machinery
but were the obvjecks of dirsct pop - lav revenge. The public would have seen any
other procedure as eguivalant to leniency towards the conspirators oa the part of
the keepers of public order,

The people ol Burundi are, ‘ndeed, so strongly atcached to peace that they
have scant paiience with those vhce distuib it, That being soc, the sole
explanation for aay sporsdic excesses lles in citizens’ firm determination to
eradicace disrnptive Z.fiuencea.

The civilization of Burundi is merked Ly visceral revulsion for cruelty and
by the utmost reverence for numan values. In tho general panic provoked by threats
to their llives, scampeding crowds and overworked security forces cannot prevent
tragic comsequences even when, aF was tue casc, there is no organized scheme of
deliberat~ killiung.

Thus_ in those areas of tae courtry where there were attacks on peaceful
inhsbitants,; the neonle rore un in cheiyr owr defence. In other cases where the
police force rushed te the aid of cthe victine of aggrassion, its first duty was
to disarm or to disable the assailants, Any severity there may have besn during
this tragic period as motivated s=olely by a concern to safeguard and consolidate
a national harmecny going back several thousands of vears.

Had it not been for the revival bv the allegations of Amnesty International
of situations now nore than a dec~dz old, we would have spared the Commission on
Human Rights and che United Nalions this “reatise concerning the distressing
events in our country. Tc cur mind, Amnesty International’'s aim in evoking them
s to recpen «n old yound. Tha* b2ing so, re cannot hut ask ourselves what are
the real intencions »f those whe take plieasure in resuscitating a proolem that is
now a matter of pwst histonryv,

i

43 w2 see it che objective set Jor My, Wako iLs not .o assemble all the facts
nor co sveke 11l the nast events thal {oreign circles have, rightly or wrongly,
dubbed oloody «r uw2ss Sueh ac unaertaking would serve only to reawaken
sverile and desliuclive aajrosiiy and resencment.

~
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such ware onz abtbitude aid approach of the Special Rapporteur
tiocnal, we should have to clacm for Surundi the right to the
ar ei* ncouneries. Uhat cmuld that mean? Well, while we would
ingle »ut any parscicular —counter  ue would have to say if all previous
e tc be make.. intn consideration irrespective of when they occurred,
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Prejudicial actions are doomed to nullity and all reminders of them in the
old legal and political order will remain devoid of succession., Burundi society
has changed its legal status. This change is, as has just been shown, reflected
in the performance of the Party and the Government,

V. Official exoneration of Burundli or disclosure of objectively conclusive
evidence

The political and social conditions that prevail in Burundi are an
encouragement to visits to the country by large numbers of high officials from
governmencs, the world of business and internatiocnal organizations. Those people
can testify to the full enjoyment of human rights by all citizens. Although they
come from varying social and professional backgrounds, their opinions on
conditions in the country ccincide.

Whereas violations were formerly possible, as a result either of the actions
of persons beyond the control of the authorities or of the exploitation by
officials of the powerlessness of the government, not one single act of violence
has been recorded from one end to the other of the national territory since the
institution of the Second Republic in 1976. The setting in motion of the
machinery of democratization makes impossible the recurrence even of simple
excesses of the kind that have, in the past, been denounced as culpable acts.

Although the report submitted to the Commission is, on the face of it,
inoffensive, since its contents are limited to allusion and probability, it
represents a danger that cannot be ignored. Being presented under the guise of a
likely account of events, it may be taken for the truth by the credulous or by
persons of good faith. It is all the more dangerous as it remains strikingly
silent concerning the presenc Republict!s genuinely impressive record in the
sanctification of human rights.

It would have been normal, to say the least, if those charged with
investigating our country had bowed to the obvious truth and recognized to the
new regime the merit it has so undeniably won by its overriding concern for the
consolidation of the peace and security of all nationals. As the document is
likely to sustain confusion and leave doubt hanging in the air, the Burundi
Government believes that the situation must be fully elucidated.

To this end it proposes:

1. The opening of Burundi to every manner of verification of the status
of human rights, including visits by those desirous of dispelling all doubt in
that respect;

2. That, if the information and evidence provided by ourselves or by other
objective and impartial sources dispels all doubt and attests to the truth of the
situation, Burundi should, as seems to us essential after the compromising of the
country by the Wako report, be rehabilitated and exonerated by the international
circulation of an official United Nations document to alleviate the effects of
the allegations contained in that report.
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Defamatory publications persist year-in year~out in efforts to tarnish
Burundi's reputation. Such disparagement maintains in bad odour a country which,
in many respects, deserves nothing but admiration and esteem. It is high time
that country was accorded the standing in international public opinion that it so
richly deserves.

Even now, when our Republic's exemplary performance in support of human life
deserves general praise, allegations are made against Burundi that are as
anachronistic as they are distorted.

In order that such fabrications may be quashed once and for all, Burundi
undertakes to do nothing whatsoever that will prevent the public demonstration
of the facts through the application of the fitting solutions that have been
offered to the United Nations on the initiative of our Government.
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COMMUNICATION FROM THE GOVERNMENT OF THE PHILIPPINES IN REGARD TO STATEMENTS
CONTAINED IN THE PREVIOQUS REPORT

[1 March 1983]

I wish to refer to paragraphs 191, 192 and 193 of document No. E/CN.4/1983/16
entitled "Summary or Arbitrary Executions® and invite attention to the contents of
the attached communication dated 17 February 1983 from the Philippine Government
addressed to the Assistant Secretary-~General, Centre for Human Rights on the
comments of the Philippine Government pursuant to Economic and Social Council
Resolution 1982/35 on "Summary or Arbitrary Executions”.

The cases referred to in the note dated 19 November 1982 from the
United Nations Secretary-General should be viewed in the context of the principles
contained in the attached communication, particularly on the non-existence and
unconstitutionality of summary or arbitrary executions. In support of the
foregoing principles, I wish to refer to the summary of constitutional and
statutory provisions embodied in the fundamental law and relevant legislations
of the Philippines transmitted to the Centre in the aforementioned communication of
17 February 1983,

The aforementioned cases are nevertheless under study by the Philippine
Government and replies relating to the specific cases shall be forwarded in due
time. It is the hope of the Philippine Government that the United Nations
Secretariat share the view on the need for ample time to consider such specific
cases.

The Philippine Government would wish to request that this prelimianry report
be published as revisions to paragraphs 191, 192 and 193 of document E/CN.4/1983/16.

(Signed} Hortencio J. BRILLANTES
Permanent Representative
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(37 February 1983]

e

I have the honour to submit hereuncder the comments of
on the occurrence and extent of tnc practice of summary or
requested by the United Nations Seccerstary-Genersl sursuant
Council Resclution No. 1982/%5 entitled "Summary or I»bitrary Executions,” to wit:

o
S I o
v

<

Arbitrary and summary executions do not exist in the Phili
Constitutional and statutory provisions do not 2llov tnis type penalty which 1is
contrary to the basic requirements of due process of law and Constitutional
pronibitions against cruesl and unusual ounishment.

The death penalty can only be imposed after jucicial proceeding where all the
rights of the accused are protected. The jurisdiction to affirm a death penalty
is conatitutionally vested in tne Supreme Court which is the highest tribunal in
the country. The authority of the Suprerme Court to review cases where desth
penalty has been imposed is automatic. The Constitution furtnermore empowers the
President to commute a judicial death penalty or pardon the convict.

There are at present 535 male and six femzle convicts. The last execution
of a death convict was in 1976.

The following are constitutional provisions and legislative and administrative
roasures that prevent arbitrary and summary executions: ’

ia the Constitution of the Philippines
h
1, Articie IV on the "BILL OF RIGHTSY

"SEC. 17. HNo person shall be held to answer for a criminal offence
without due process of law.

o]

"SEC. 18. 411 nersons except those charged irith capital offences when
evidence of guilt i¢ strong, shall before conviction, be bailable by sufficient
sureties. Excessive bail snal!l not be required. {Underscoring supplied).

(O3 ol
-

“SEC. 19. 1In all criminal prosscutions, the accused shall be presumed
innocent until the contrary is proved, and shall enjoy the right to be heard
by himself ond counsel, to be informed of tne nature and cause of the
accusation against bim, to have a speedy, impartiazl, and public trial to
neet the witnessces face to face, and to have compulsory process to sccure
Lhe attendance of «itnesses and tne producticn of evidence in his behalf.
However, after arraingment, trial may proceed notwithstanding the absence cf
the accused provided that he has been duly notified and his failure to appear
is unjustified.® (Underscoring suppliied;.

U8EC. 20, No person shall be compelled to be a witness against himself.
Any person under investigztion for the commission of an offence shall have
the right o remain silent and to counasl and to be informed of such right.
No force, viclence, threat, intimidaticn, or sny other means wnich vitiates
the fres will shall pe used against him. 4nv confessicn cobtained in
violation of this section shall be inadmissible in evidence.”
{Underscoring supplied).
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Batasang Pambansa, grant amnesty.” (Underscoring supplied).
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Supreme Court shall have the following powers:

W

or affirm on appeal or

certiorari, asg ths la, or the Rulcs ¢f Jourt may provide, final judgments
and decrecs of inferior courts in -~

{d; A1l cririanc? cases in wnilc: the ponalty imposed is death or life
imprisonment.” {(Jundorscoriag supplisd).

Section 5, Articie ¥ of the #hiliprine Constitution, as amended likewise
above~quotel, autnorizos tne Supreme Court, inter alia, to review and revise,
reverss, woCify or aflirm or appesl or certiorari, as the laws or the Rules
of Court =2y provide, finai judgmnents and decrces of inferior courts in all
criminal cases in which che penalty imposaed is death or 1ife imprisonment.
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On the Revised Rales of Court

Rule 122 on WAPPEALM

MSEC. 7. Trarccribi
appeal. Whon notice of a
shall dircct tne stonogrz
proceedings. whun [iled by
shall direct the stenogra
notes of the proceedings
The stenographer shall certl
transcript tnereof which shall consi
shall file the original and four coni
without unnecessary delay.

transoribe his notes of

ple of the Philipnines the triai court
t
n

g U
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w
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s

cribe such portion of his

n shall specify in writing.
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ranscript with the clerk
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In case the death penalt
thirty (30) days after rendit
original and four copies of © cert
the proceedings with the cle?k, yhethcr che “efendant has appealed or not.
No extension of the time {or the filing of said transcript or stenographic
noteg shall be grantcd tXcept by the Suprewe Court and solcly upon
Justifiable grounds. {4s amended by Bezolution of the Supreme Court,
dated 5 September 1967).

mposed, the stencarapher shall within
prorulsation of the santence, file the
v certifiad transcrint of his notes of

The same ruls shall apply to appealed cases wherein the penalty of life
imprisonment (reclusion perpetua) has been iwposed. (Underscoring supplied).

’ "SEC. 9. Transmissgion of record in cases of dealh »enalty or life
imprisonuwent. The records of all case= in wnich the deoth penalty shall
have been imposed by a Court of first Instance, Jhethear the defendant
shall have appealed or not, shalil be forwarded to the Supreme Court for
review and judgment as law and justice snhall dictate. The record of such
cases shall be Fforwarded to —he clerk to the Supreme Court within
twenty (20) days, but not earlier tnan Cifteon (15) days, after rendition
or promulgation of the scntence in the forr prescribed by Section 11
of Rule 41. The transcript shzll also be forwarded as provided in
Section 12 of Bule 41 within five (5) days after the filing thereof by
the stenographer. (As amended bv Resolution of the Supreme Court, dated
5 September 1967).

The same rule shall apply to appealed cases wherein the penalty of
life imprisonment {(reclusicn perpetua) has been imposed." (Underscoring
supplied).

The second p=ragraph of Section 7, Rcvisod Rules of Court, above~guoted,
directs that where the death penalty is imposed, transcription of the
stenographic notaes taken at tre trial shalil be co pulsory whether the
accused apoeals or rot. This is becavass where the desth penalty is imposed,
review of the case by the Supreme Court i3 automatic. It iz to ensure the
correctness of the decision of the trial court stentencing him to death.

The Supreme Court under this power of automatic review is called upon

to serutinize the record and look for any crros committed by the trial court
against the defendant. {Pecple v. Bocarr, 97 Phil. 398/1955). 1In short,
the law provides for the prctection of the accused. (People v. Laguna,

17 Phil. 520,/1910).



E/CN.4/1984/29
Annex V '
page 5

In the Revised Penal Code

"ART. 78. When and how a penz2lty is to be exscuted. No penalty shall
be executed cxcept by virtue of o Tinal judgment.

A penalty shall noct be executed in any other form than that prescribed
by law, nor with any other circumstances or incidents than those expressly
authorized thereby.

In addition to the provisions ¢f the law, the special regulations
prescribed for the government of the institution in wnich the penalties
are to be suffered shall be observad with regard to the character of the
penalty to be performed, the time of its performance, and other incidents
connected therewith, the relations of the convicts among themselves and
other persons, the relief which they may receive, and their diect.

The regulations shall make provision for the separation of the scxes
in different institutions, or =zt least into different departments 2nd also
for the correction and reform of the convicts." (Underscoring supplied).

"ART. 79. Suspension of the oxecution and service of the penalties
in case of insanity. When a convict shall becoms insane or an imbecile
after final sentence has been pronounced, the execution of said sentence
shall be suspended only with regard to the personal penalty, the provisions
of the second paragraph of circumstance number 1 of article 12 being observed,
in the corresponding cases.

If at any time the convict shall recover his reason, his sentence
shall be executed, unless the penalty shall have prescribed in accordance
with the provisions of this Code.

The respective provisions of this section shall also be observed if
the insanity or imbecility occurs while the convict is serving his sentence.”

"ART. 81. When and how the death penalty is to be executed. The death
sentence shall be executed with preference to any other and shall consist
in putting the person under sentence to death by electrocution. The death
sentence shall be exacuted under the authority of the Director of Prisons,
endeavouring so far as possible to mitigate the sufferings of the person
under sentence during the clectrocution as well as during the proceedings
prior to the execution.

If the person under sentence so desires, he shall be anaesthetized at
the moment of the electrocution.®

MART. 82. HNotification and exccution of the sentence and assistance
to the culprit. The court shall designate a working day for the execution,
but not the hour thereof: and such designation shall not be communicated
to the offender b»afore sunrise of said day, and the execution shall not take
place until after the notification, but before sunset. During the interval
betwzen the notification and the execution, the culprit shall, in so far
as possible, be furnished such assistance as he may requast in order to be
attended in his last moments by vriests or ministers of the religion he
professes and to consult lawyers, as well as in order to make a will and
confer with members of his family or person in charge of the management of
his business, of the administration of his property, or of the care of his
dascendants."
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"iRT. 83, Suspension of the execution of the deabh scatence. The *eqth
sentence shall not be inflicted upon a weman wivania Taree yoars nexib foliowing
the date of the swuntence or whil: she is nregnant, nor upon any person over

70 years of In this last cass, the dcath sentence shall be commuted to
the penality of reclusion perpetua w1th the accessory venalties provided in
Article 40.% (Underscoring sucplied).

W
3

[0

.

Under Articles 79 and 83, Revised Penal Code, both abover guotad, the
death sentence shall be suspended when the convict becomes insane after final
sentence of degath has been pronounced; upon =z woman, within tnree vyears
following the dats of the sentence or vhile pregnant; -and when the accusad
1s 2 person over soventy (TC) years of age.

In Presidenti“l Decree No. 60% {(The Child ind Youth Velfore Code)

WART. 192. Suspension of Sentence and Ceuamitment of Youthful Orfender.
If after hearing the evidence in the proper proceedings the court should find
thet the youthful offender has committed the acts charged against him tne
court shall determine the imposable penaliyv, including eony civil liapility
chargeable against him. However., instead of n»ronouncing judgment of
conviction, the ccurt shall suspend all further proceedings and shall commit
such minor to tne custody or care of the Departmant of Sccial Welfara, or to
any training institution operated by the governnsnt, or duly licensed agencies
or any other rasponsible person, until he shall have reached 21 years of age
or for a shorter period az the court may deem oroper, after consldering the
reports and recoamendations of the Department of Soécial dellare or the agency
or resgponsible individual under whose care he has been committied.

The vouthful offender shail be subiect to visitation and supervision by
a representative of the Department or Social Welfare or any duly licensed
agency or such other officer as the court may dosigasnte subject to such
conditions as it may prescribe.”

"ART. 193. Appeal - The youthful offender whose sentence is suspended
can appeal from the order of the court in the same mannevr as appeals in
cri al cases.
(Signed) Hortencio J ANTES

Permanent Representative



