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INTRODUCTORY NOTE 

The Official Records of the United Nations Corrference on the Law of Treaties 
between States and International Organizations or between International Organizations 
consist of two volumes. 

Volume I contains the summary records of the plenary meetings and of the meetings 
of the Committee of the Whole. Volume П contains the report of the Credentials 
Committee, the draft articles on the law of treaties between States and international 
organizations or between international organizations adopted by the International Law 
Commission at its thirty-fourth session, the report of the Committee of the Whole, texts 
submitted to the Conference in plenary meeting by the Drafting Committee, proposals 
submitted to the Conference in plenary meeting, the Final Act, the resolutions adopted by 
the Conference and the Convention; it also contains a complete index of the documents 
rel.vant to the proceedings of the Conference. 

* 

The summary records of the plenary meetings of the conference and of the meetings 
of the Committee of the Whole contained in volume I were originally circulated in 
mimeographed form as documents A/CONF.I29/SR.1 to SR.8 and A/CONF.I29/C.1/ 
SR.l to SR.30, respectively. They include the collections to the provisional summary 
records that were requested by the delegations and such drafting and editorial changes as 
were considered necessary. 

* * 

The symbols of United Nations documents are composed of capital letters combined 
with figures. Mention of such a symbol indicates a reference to a United Nations 
document. 
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A. REPORT OF THE CREDENTIALS COMMITTEE 
Document A/CONF. 129/10* 

C R E D E N T I A L S OF R E P R E S E N T A T I V E S T O T H E C O N F E R E N C E 

[Original: English] 
{17 March 1986] 

1. At its 2nd plenary meeting, held on Wednesday, 19 
February 1986, the Conference, in accordance with rule 4 
of the rules of procedure, appointed a Credentials Commit­
tee consisting of the following States: Brazil, Canada, 
China, Ecuador, Gabon, Thailand, Union of Soviet Social­
ist Republics, United States of America and Zambia. 
2. The Credentials Committee met on 7 March 1986. 
3. Mr. Jean-Paul Hubert (Canada) was unanimously elected 
Chairman. 
4. The Committee had before it a memorandum from the 
Executive Secretary of the Conference on the status of the 
credentials and the corresponding documents of representa­
tives to the Conference. 
States and Namibia (represented by the United Nations 

Council for Namibia) invited under General Assembly 
resolution 39/86, subparagraphs 2(a) and (b) 
(a) Credentials issued by the Head of State or Govern­

ment or by the Minister for Foreign Affairs, as provided for 
in rule 3 of the rules of procedure of the Conference, have 
been received in respect of representatives of the following 
86 States: Albania, Algeria, Angola, Argentina, Australia, 
Austria, Bahrain, Barbados, Belgium, Brazil, Bulgaria, 
Burkina Faso, Byelorussian Soviet Socialist Republic, Cam­
eroon, Canada, Chile, China, Colombia, Congo, Côte 
d'Ivoire, Cyprus, Czechoslovakia, Democratic People's 
Republic of Korea, Denmark, Ecuador, Egypt, Finland, 
France, Gabon, German Democratic Republic, Germany, 
Federal Republic of, Greece, Guatemala, Holy See, Hun­
gary, Iceland, India, Indonesia, Iran (Islamic Republic of), 
Iraq, Ireland, Israel, Italy, Japan, Jordan, Kenya, Kuwait, 
Lesotho, Liechtenstein, Luxembourg, Madagascar, Mexico, 
Morocco, Mozambique, Netherlands, New Zealand, Nica­
ragua, Nigeria, Norway, Oman, Pakistan, Panama, Philip­
pines, Poland, Portugal, Qatar, Republic of Korea, Saudi 
Arabia, Senegal, Sudan, Sweden, Switzerland, Thailand, 
Tunisia, Turkey, Ukrainian Soviet Socialist Republic, Union 
of Soviet Socialist Republics, United Arab Emirates, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America, Venezuela, Viet Nam, Yugoslavia, 
Zaire, Zambia, Zimbabwe. 

Credentials in respect of representatives of Namibia, 
represented by the United Nations Council for Namibia, 
were received by a note verbale from the President of the 
United Nations Council for Namibia. 

* Incorporating document A/CONF. 129/10/Согт.1, of 20 March 1986. 

(b) Credentials in the form of a cable from the Minister 
for Foreign Affairs have been received in respect of the 
representatives of Cape Verde, Malta, Peru and Uruguay. 

(c) Credentials in the form of letters or notes verbales or 
cable from the Permanent Representative or the Permanent 
Mission of the State concerned, to the United Nations, New 
York, to the United Nations Office at Geneva, to the United 
Nations Office at Vienna or the international organizations 
in Vienna, have been received in respect of representatives 
of the following 7 States: Bangladesh, Cuba, Lebanon, 
Malaysia, Romania, Spain and Yemen. 
International intergovernmental organizations invited un­

der General Assembly resolution 39/86, subparagraph 
2(e) and resolution 40/76, paragraph 3 
(d) Corresponding documents in the form of letters or 

notes verbales, with a statement that the document is issued 
in accordance with the internal rules and practices of the 
organization concerned, have been received from the fol­
lowing 14 organizations: Council of Europe, European 
Economic Community, Food and Agriculture Organization 
of the United Nations, International Atomic Energy Agency, 
International Civil Aviation Organization, International La­
bour Organisation, International Maritime Organization, 
International Monetary Fund, International Telecommuni­
cation Union, Organization of American States, United 
Nations, United Nations Industrial Development Organiza­
tion, World Bank, World Health Organization. 

(e) Corresponding documents in the form of letters or 
notes verbales, without a statement that the document is 
issued in accordance with the internal rules and practices of 
the organization concerned, have been received from the 
following organizations: Asian-African Legal Consultative 
Committee, League of Arab States, United Nations Educa­
tional, Scientific and Cultural Organization. 

( / ) Corresponding documents in the form of a cable 
from the organization, without a statement that the docu­
ment is issued in accordance with the internal rules and 
practices of the organization concerned, have been received 
from the following organizations: Council for Mutual Eco­
nomic Assistance, International Fund for Agricultural De­
velopment. 
5. Statements relating to the credentials of the represen­
tative of Chile were made by the representatives of the 
Union of Soviet Socialist Republics and the United States of 
America. 
6. The representative of the Union of Soviet Socialist 
Republics stated that the Soviet delegation wished to 
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4 Documents of the Conference 

reaffirm its opposition to the acceptance of the credentials 
of the delegation of the fascist régime in Chile, which had 
come to power through a military coup against the consti­
tutional government elected by the people of Chile. 
7. The representative of the United States of America 
stated that, while it was always nice to hear praise of 
constitutional governments and free elections, it was not 
appropriate to raise in the Credentials Conunittee issues that 
were not properly before the Committee, and that Chile's 
credentials were, as reported by the Secretariat, in order and 
in conformity with rule 3 of the rules of procedure. 
8. On the proposal of the Chairman, the Committee 
adopted the following resolution: 

"The Credentials Committee. 
"Having examined the credentials and the corresponding 

documents of the representatives to the United Nations 
Conference on the Law of Treaties between States and 
International Oi^anizations or between International Oî gani-
zations, referred to in paragraph 4 of its report, 

" 1 . Accepts the credentials referred to in subpara­
graph 4Ça) of its report; 

"2 . Accepts provisionally the communications relat­
ing to the representatives of the States referred to in 
subparagraphs 4(b) and 4(c) of its report, pending the 
receipt of credentials complying with rule 3 of the rules 
of procedure; 

"3. Accepts the corresponding documents referred to 
in subparagraph 4(J) of its report; 

"4 . Accepts provisionally the corresponding docu­
ments referred to in subparagraphs Це) and 4 ( / ) of its 
report, pending the receipt of a statement on behalf of the 
organization concerned confirming that the document is 
issued in accordance with the internal rules and practices 
of the organization." 

9. The Committee further decided to authorize the Chair­
man, with the assistance of the Secretariat, to prepare 
the report of the Committee and to present the report 
to the Conference after consultation with interested mem­
bers of the Committee. The Chairman was also authorized 
to supplement the report of the Conunittee so as to re­
flect any additional credentials and communications re­
ceived by the Secretariat subsequent to the Committee's 
meeting. 

10. Finally, the Committee, on the proposal of the Chair­
man, decided to recommend the following draft resolution 
for adoption by the Conference: 

' 'The United Nations Conference on the Law of Trea­
ties between States and International Organizations or 
between International Organizations 

"Approves the report of the Credentials Conunittee." 



в . DRAFT ARTICLES ON THE LAW OF TREATIES BETWEEN STATES AND INTER­
NATIONAL ORGANIZATIONS OR BETWEEN INTERNATIONAL ORGANIZATIONS 
ADOPTED BY THE INTERNATIONAL LAW COMMISSION AT ITS THIRTY-FOURTH 
SESSION 

Document A/CONF. 129/4* 

NOTE: The text is reproduced as it appears in section D of chapter II of the Yearbook 
of the International Law Commission, 1985, Vol. I I , Part Two. 

PART I 

INTRODUCTION 

Article I. Scope of the present articles 

The present articles apply to: 
(a) treaties between one or more States and one or 

more international organizations, and 
(b) treaties between international organizations. 

Commentary 

The title of the draft articles was modified in the course 
of the second reading to align it more closely to the title of 
the Vienna Convention, by specifying that what is being 
codified is the law of treaties to which international orga­
nizations are parties. The titles of part I and article 1 are in 
the same form as those In the Vienna Convention. The 
scope of the draft articles is described in the body of article 
1 in more precise terms than in the title in order to avoid any 
ambiguity. Furthermore, the two categories of treaties 
concerned have been presented in two separate subpara­
graphs because this distinction will sometimes have to be 
made in the treaty regime to which the draft articles apply. 
The separation into two subparagraphs, (a) and (b), does 
not affect the fact that many of the draft articles are 
formulated in general terms, referring to "a treaty" as 
deñned in article 2, subparagraph 1 (a), without distinguish­
ing between the two types of treaties. 

Article 2. Use of terms 

1. For the purposes of the present articles: 
(a) "treaty" means an international agreement gov­

erned by international law and concluded in written 
form: 

(i) between one or more States and one or more 
international organizations; or 

(ii) between international organizations, 
whether that agreement is embodied in a single instru­
ment or in two or more related instruments and what­
ever its particular designation; 

(b) "ratification" means the international act so 
named whereby a State establishes on the international 
plane its consent to be bound by a treaty; 

•Section D only. 

{b bis) "act of formal confirmation" means an in­
ternational act corresponding to that of ratification by a 
State, whereby an international organization establishes 
on the international plane its consent to be bound by a 
treaty; 

{b ter) "acceptance", "approval" and "accession" 
mean in each case the international act so named 
whereby a State or an international organization estab­
lishes on the international plane its consent to be bound 
by a treaty; 

(c) "full powers" means a document emanating 
from the competent authority of a State and designating 
a person or persons to represent the State for negotiat­
ing, adopting or authenticating the text of a treaty, for 
expressing the consent of the State to be bound by a 
treaty or for accomplishing any other act with respect to 
a treaty; 

(c bis) "powers" means a document emanating from 
the competent organ of an international organization 
and designating a person or persons to represent the 
organization for negotiating, adopting or authenticating 
the text of a treaty, for expressing the consent of the 
organization to be bound by a treaty or for accomplish­
ing any other act with respect to a treaty; 

id) "reservation" means a unilateral statement, how­
ever phrased or named, made by a State or by an 
international organization when signing, ratifying, for­
mally confirming, accepting, approving or acceding to a 
treaty, whereby it purports to exclude or to modify the 
legal effect of certain provisions of the treaty in their 
application to that State or to that organization; 

(e) "negotiating State" and "negotiating organiza­
tion" mean respectively: 

(i) a State, or 
(U) an international organization, 

which took part in the drawing-up and adoption of the 
text of the treaty; 

( / ) "contracting State" and "contracting organiza­
tion" means respectively: 

(i) a State, or 
(ii) an international organization, 

which has consented to be bound by the treaty, whether 
or not the treaty has entered into force; 
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(g) "party" means a State or an international orga­
nization which has consented to be bound by the treaty 
and for which the treaty is in force; 

(A) "third State" and "third organization" mean 
respectively: 

(i) a State, or 
(U) an hitemational organization, not a party to the 

treaty; 
(i) "international organization" means an intergov­

ernmental organization; 
(j) "rules of the organization" means, in particular, 

the constituent instruments, relevant decisions and reso­
lutions, and established practice of the organization. 

2. The provisions of paragraph 1 regarding the use 
of terms in the present articles are without prejudice to 
the use of those terms or to the meaning which may be 
given to them in the internal law of any State or in the 
rules of any international organization. 

Commentary 

(1) Subparagraph 1 (a), defining the term "treaty", 
follows the corresponding provision of the Vienna Conven­
tion but takes into account article I of the present draft. No 
further details have been added to the Vienna Convention 
text. 
(2) The definition of the term "treaty" contains a funda­
mental element by specifying that what is involved is an 
agreement "governed by international law". It has been 
suggested that a further distinction should be introduced 
into the article according to whether or not a State linked by 
an agreement to an international organization is a member 
of tlut organization. The Commission fully recognizes that 
special problems arise, particularly as regards matters such 
as reservations or the effects of treaties on third States or 
third organizations, when an organization and some or all of 
its member States are parties to the same treaty, but the draft 
articles cannot be designed to cater exhaustively for all 
difficulties. Furthermore, while the distinction may be 
relevant in the case of regional organizations, it is less 
important in the case of universal organizations. For those 
reasons, the Commission has, not without regret, left it 
aside, except as regards the particularly important questions 
dealt with below in connection with article 36 bis. 
(3) The suggestion noted above is also of interest in so far 
as it raises the possibility of investigating whether some 
agreements are of an "internal" nature as far as the 
international organization is concerned, that is, whether 
they are governed by rules peculiar to the organization in 
question. The Special Rapporteur addressed inquiries on 
this point to various international organizations without 
receiving any conclusive replies.'•^ However, the draft 
articles, in referring to agreements "governed by interna­
tional law", have established a simple and clear criterion. It 
is not the purpose of the draft articles to state whether 
agreements concluded between organizations, between States 
and international organizations, or even between organs of 
the same international organization may be governed by 
some system other than general international law, whether 
the law peculiar to an organization, the national law of a 
specific country, or even, in some cases, the general 
principles of law. Granting that, within certain limits, such 
a possibility exists in some cases, the draft articles do not 
purport to provide criteria for determining whether an 

" See the second report of the SpeciaJ Rapporteur, yearbook . . . 1973. 
vol. II, pp. 88-89, document A/CN 4/271, paras 83-87 

agreement between international organizations or between 
States and international organizations is not governed by 
general international law. Indeed, that is a question which, 
within the limits of the competence of each State and each 
organization, depends essentially on the will of the parties 
and must be decided on a case-by-case basis. 
(4) What is certain is that the number of agreements 
dealing with the administrative and financial questions has 
increased substantially in relations between States and 
organizations or between organizations, that such agree­
ments aie often concluded in accordance with streamlined 
procedures and that the practice is sometimes uncertain as to 
which legal system governs such agreements. If an agree­
ment is concluded by organizations with recognized capac­
ity to enter into agreements under international law and if it 
is not by virtue of its рифове and terms of implementation 
placed under a specific legal system (that of a given State or 
organization), it may be assumed that the parties to the 
agreement intended it to be governed by general interna­
tional law.''^ Such cases should be settled in the light of 
practice, the draft articles are not intended to prescribe the 
solution. 
(5) The texts of subparagraphs 1 (b) and (b ter) reproduce 
the same meanings attributed to the terms in question as are 
given in article 2, subparagraph 1 {b), of the Vienna 
Convention with regard to the establishment by a State of its 
consent to be bound by a treaty. Subparagraph (b ter) also 
applies the definition of the Vienna Convention concerning 
"acceptance", "approval" and "accession" to the estab­
lishment by an international organization of its consent to be 
bound by a treaty. 
(6) The use of the term "ratification" to designate a 
means of establishing the consent of an international orga­
nization to be bound by a treaty, however, gave rise to 
considerable discussion within the Commission in the 
context of the consideration of article 11 on means of 
expressing consent to be bound by a treaty.'^ 
(7) To put the elements of the problem in clearer perspec­
tive, it should be remembered that there is no question of 
the meaning which may be given to the terms in question in 
the internal law of a State or in the rules of an international 
organization (art. 2, para. 2). It is therefore irrelevant to 

Concerning the implementation of an agreement, see the commentary 
to aiücle 27, twiow. Attention may also be drawn to agreements referred to 
as "interagency" agreements, about whose legal nature there may some­
times be doubt. What seems certain is that some important agreements 
concluded between international organizations are not subject either to the 
national law of any State or to the niles of one of the organizations that is a 
party to the agreement and hence fall within the purview of general public 
international law. A case in point is that of the United Nations Joint Staff 
Pension Fund, which was established by General Assembly resolution 248 
(111) of 7 December 1948 (subsequently amended on several occasions). The 
principal organ of the Fund is the Joint Staff Pension Board (art. S of the 
Regulations (JSPB/G.4/Rev. 10)). Article 13 of the Regulations provides 
that' 

"The Board may, subject to the concurrence of the General Assembly, 
approve agreements with member Governments of a member organization 
and with intergovernmental organizations with a view to securing conti­
nuity of pension rights between such Governments or organizations and 
the Fund". 

Agreements have been concluded in pursuance of that article with several 
States (Canada, the Byelorussian Soviet Socialist Republic, the Ukrainian 
Soviet Socialist Republic and the USSR) and intergovernmental organiza­
tions (the European Communities, the European Space Agency, EFTA, 
IBRD, IMF, OECD and the European Centre for Medium-range Weather 
Forecasts). For the texts of these agreements, see Official Records of the 
General Assembly. Supplement No. 9. Thirty-second Session (А/32/9/ 
Add.l) ; ibid.. Thirty-third Session (А/33/9/Add.l); ibid.. Thirty-fourth 
Session (A/34/9/Add. 1), ibid . Thirty-fifth Session (A/35/9 and Add 1) An 
agreement has legal effect only when the General Assembly "concure" (for 
an example see resolution 35/215 A, seel. IV, of 17 December 1980) 

See commentary to article 11 below 
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asceitain whether an international organization employs the 
term "ratification" to designate a particular means of 
establishing its consent to be bound by a treaty. In point of 
fact, international organizations use the term only in excep­
tional cases, which appear to be anomalous.It is obvious, 
however, that the drañ articles do not set out to prohibit an 
international organization firom using a particular vocabu­
lary within its own legal order. 
(8) At the same time, the draft articles, like the Vienna 
Convention, make use of a terminology accepted "on the 
international plane" (art. 2, subpara. 1 (¿7), of the Vienna 
Convention). The Commission considered in this connec­
tion that the term "ratification" should be reserved for 
States, since in accordance with a long historical tradition it 
always denotes an act emanating from the highest organs of 
the State, generally the Head of State, and there are no 
corresponding organs in international organizations. 
(9) Looking not at the organs from which the ratification 
proceeds, however, but at the technical mechanism of 
ratification, we find that ratification amounts to the defmi-
tive confirmation of a willingness to be bound. Such a 
mechanism may sometimes be necessary in the case of 
international organizations, and there is no reason for 
denying it a place among the means of establishing their 
consent to be bound by a treaty. At present, however, there 
is no generally accepted international designation of such a 
mechanism in relation to an international organization. In 
the absence of an accepted term, the Commission has 
confined itself to describing this mechanism by the words 
"act of formal confumation' ' , as indicated in subparagraph 
1 (b bis). When necessary, international organizations, 
using a different terminology, can thus establish on an 
international plane their consent to be bound by a treaty by 
means of a procedure which is symmetrical with that which 
applies to States. 
(10) In subparagraph 1 (c), the term "ful l powers" is 
confmed to documents produced by representatives of 
States, and in subparagraph 1 (c bis), the term "powers" to 
those produced by representatives of international organi­
zations. The Commission is aware of how much the 
terminology varies in practice (a situation exemplified by 
articles 12 and 44 of the Convention on the Representation 
of States), but it considers that the terminology which it 
proposes makes a necessary distinction. It seemed inappro­
priate to use the term "ful l powers" for an organization, for 
the capacity of such a body to bind itself internationally is 
never unlimited. 
(11) The Commission, in first reading, believed that to 
apply the verb "express" in this context ("expressing the 
consent . . . to be bound by . . . a treaty") to the repre­
sentative of an international organization might give rise to 
some doubt; the term might be understood in some cases as 
giving the representative of an international organization the 
right to determine by himself, as representative, whether or 
not the organization should be bound by a treaty. As a 
means of avoiding that doubt in such cases, the verb 
"communicate" was used instead of the verb "express". 
The Commission in second reading at first retained the 
expression ' 'communicating the consent of the organization 
to be bound by a treaty"; later, however, it decided not to 
use the verb "to communicate", but to replace it by the 
verb "to express", as already used for the consent of 
States. The reasons for this change are given below in the 
commentary to article 7 (paras. (11) to (14)). 

See Yearbook . . . ¡975. vol. I I , p. 33, document A/CN.4/2g5, para 
(4) of the commentary to article 11 and footnote 31. 

(12) Apart from the modifications made necessary by the 
incorporation of international organizations in the text,** 
subparagraph 1 (d), dealing with the term "reservation", 
follows the corresponding provision of the Vienna Conven­
tion and does not call for any special comment. 
(13) It will be recalled that the definition of the term 
"reservation" which appeared in the text of subparagraph 1 
{d) adopted in first reading was adopted by the Commission 
in 1974 prior to its examination of articles 11 and 19. The 
Commission, instead of waiting at that time, decided to 
adopt provisionally the wording found in the first-reading 
draft, which included the phrase "made by a State or by an 
international organization when signing or consenting [by 
any agreed means] to be bound by a treaty". In so doing, 
the Commission saw the advantage of a text simpler than 
the corresponding text of the Vienna Convention and of 
leaving in abeyance the question whether the terms "rati­
fication", "acceptance", "approval" and "accession" 
could also be used in connection with acts whereby an 
organization expresses its consent to be bound by a treaty. 
Nevertheless, the Commission stressed that the wording so 
adopted was provisional and put the expression "by any 
agreed means" in brackets to indicate its intention to review 
the adequacy of such an expression at a later stage. 
(14) Having adopted article 11 and article 2, subparagraph 
I (¿7 bis), which established an "act of formal confirma­
tion" for international organizations as equivalent to ratifi­
cation for States, the Commission could, in second reading, 
see no reason which would justify maintaining the first 
reading text rather than reverting to a text which could now 
more closely follow that of the corresponding definition in 
the Vienna Convention. 
(15) Subparagraph 1 (e) defines the terms "negotiating 
State" and "negotiating organization". It follows the 
corresponding provision of the Vienna Convention, but 
takes into account anicle 1 of the present draft. Since the 
term "treaty" refers here to a category of conventional acts 
different from that covered by the same term in the Vienna 
Convention, the wording need not allow for the fact that 
international organizations sometimes play a special role in 
the negotiation of treaties between States by participating 
through their organs in the preparation, and in some cases 
even the establishment, of the text of certain treaties. 
(16) Subparagraph 1 (f) also follows the corresponding 
provision of the Vienna Convention, taking into account 
article 1 of the present draft. 
(17) Except for the addition of the words "or an interna­
tional organization", the definition given in subparagraph 
1 (g) follows exactly the wording of the Vienna Conven­
tion. It therefore leaves aside certain problems peculiar to 
international organizations. But in this case the words "to 
be bound by the treaty" must be understood in their strictest 
sense—that is to say, as meaning to be bound by the treaty 
itself as a legal instrument and not merely "to be bound by 
the rules of the treaty". For it can happen that an organi­
zation will be bound by legal rules contained in a treaty 
without being a party to the treaty, either because the rules 
have a customary character in relation to the organization, 
or because the organization has committed itself by way of 
a unilateral declaration (assuming that to be possible),or 
because the organization has concluded with the parties to 

As well as consequential slight drafting changes in the French text 
only 

Yearbook . 1974. vol. I I (Pan One), p. 295, document А/9610/ 
Rev.l, chap. IV, seel B, para. (4) of the commenlary to article 2. 

" See the examples given on p 16 above, para. 60. 
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treaty X a collateral treaty whereby it undertakes to comply 
with the rules contained in treaty X without, however, 
becoming a party to that treaty. Furthermore, it should be 
understood that the relatively simple definition given above 
cannot be used in the case of international organizations 
which, at the time of the drawing-up of a treaty, lend their 
technical assistance in the preparation of the text of the 
treaty, but are never intended to become parties to it. 
(18) The definition given in subparagraph 1 (h) merely 
extends to third organizations the Vienna Convention's 
definition of third States. 
(19) Subparagraph 1 (i) gives the term "international 
organization" a definition identical with that in the Vienna 
Convention. This definition should be understood in the 
sense given to it in practice; that is to say, as meaning an 
organization composed mainly of States and, in exceptional 
cases, one or two international organizations*' and having 
in some cases associate members which are not yet States or 
which may be other international organizations. Some 
special situations have been mentioned in this connection, 
such as that of the United Nations within ITU, EEC within 
GATT or other international bodies, or even the United 
Nations acting on behalf of Namibia, through the Council 
for Namibia, within WHO after Namibia became an asso­
ciate member of WHO.'o 
(20) It should, however, be emphasized that the adoption 
of the same definition of the term "international organiza­
tion" as that used in the Vienna Convention has far more 
significant consequences in the present draft than in that 
Convention. 
(21) In the present draft, this very elastic definition is not 
meant to prejudge the regime that may govern, within each 
organization, entities (subsidiary or connected organs) which 
enjoy some degree of autonomy within the organization 
under the rules in force in it. Likewise, no attempt has been 
made to prejudge the amount of legal capacity which an 
entity requires in order to be regarded as an international 
organization within the meaning of the present draft. The 
fact is that the main purpose of the present draft is to 
regulate, not the status of international organizations, but 
the regime of treaties to which one or more international 
organizations are parties. The present draft articles are 
intended to apply to such treaties irrespective of the status of 
the organizations concerned. 
(22) Attention should be drawn to a further very important 
consequence of the definition proposed. The present draft 
articles are intended to apply to treaties to which interna­
tional organizations are parties, whether the purpose of 
those organizations is relatively general or relatively spe­
cific, whether they are universal or regional in character, 
and whether admission to them is relatively open or 
restricted; the draft articles are intended to apply to the 
treaties of all international organizations. 
(23) Yet the Commission has wondered whether the 
concept of international organization should not be defined 
by something other than the "intergovernmental" nature of 
the organization. In connection with the second reading of 
the article, several Governments also suggested that this 

This line of analysis may be compared with that adopted in paragraph 
2 of article 9 below, regarding the adoption of the text of a treaty at 
international conferences. See also the commentary lo article 5 below 

^ In connection with situations in which an organization is called upon to 
act specifically on behalf of a temlory, see the secretariat study on 
"Possibilities of participation by the United Nations in international agree­
ments on behalf of a lemtory". Yearbook . 1974, vol I I (Part Two), 
p 8, document A/CN 4/281 

should be the case.'' After having further discussed this 
question, the Commission has decided to keep its earlier 
definition, taken from the Vienna Convention, because it is 
adequate for the purposes of the draft articles; either an 
international organization has the capacity to conclude at 
least one treaty, in which case the rules in the draft articles 
wil l be applicable to it, or, despite its title, it does not have 
that capacity, in which case it is pointless to state explicitly 
that the draft articles do not apply to it. 
(24) Subparagraph 7 (j) is a new provision by comparison 
with the Vienna Convention. In the light of a number of 
references which appear in the present draft articles to the 
rules of an international organization, it was thought useful 
to provide a definition for the term "rules of the organiza­
tion". Reference was made in particular to the definition 
that had recently been given in the Convention on the 
Representation of States. The Commission accordingly 
adopted the present subparagraph, which reproduces verba­
tim the definition given in that Convention. 
(25) However, a question which occupied the Commis­
sion for some considerable time was that of the terms 
referring to the organization's own law, or that body of law 
which is known as "the internal law" of a State and which 
the Commission has called "the rules" of an international 
organization. The Commission has, finally, left its defini­
tion unchanged. There would have been problems in refer­
ring to the "internal law" of an organization, for while it 
has an internal aspect, this law also has in other respects an 
international aspect. The definition itself would have been 
incomplete without a reference to "the constituent instru­
ments . . . of the organization"; it also had to mention the 
precepts established by the organization itself, but the 
terminology used to denote such precepts varies from 
organization to organization. Hence, while the precepts 
might have been designated by a general formula through 
the use of some abstract theoretical expression, the Com­
mission, opting for a descriptive approach, has employed 
the words "decisions" and "resolutions"; the adverbial 
phrase " i n particular" shows that the adoption of a "deci­
sion" or of a "resolution" is only one example of the kind 
of formal act that can give rise to "rules of the organiza­
tion". The effect of the adjective "relevant" is to underline 
the fact that it is not all "decisions" or "resolutions" which 
give rise to rules, but only those which are of relevance in 
that respect. Lastly, reference is made to established prac­
tice. This point once again evoked comment from Govern­
ments and international organizations.52 it is true that most 
international organizations have, after a number of years, a 
body of practice which forms an integral part of their 
rules.53 However, the reference in question is in no way 
intended to suggest that practice has the same standing in all 
organizations; on the contrary, each organization has its 
own characteristics in that respect. Similarly, by referring to 
"established" practice, the Commission seeks only to rule 
out uncertain or disputed practice; it is not its wish to freeze 
practice at a particular moment in an organization's history. 
Organizations stressed this point at the United Nations 

" See "Topical summary . " (A/CN.4/L 311), para лпа Year­
book . . . 1981, vol. I I (Part Two), pp. 188-189, annex 11, sect. A. 10, 
subsect. IV. 1. 

See, for example. Yearbook . 1981, vol I I (Part Two), p. 189, 
annex 11, sect A. 10, subsect. IV.2. 

" This was the view taken by the International Court of Justice with 
regard to the effect of abstentions by permanent members of the Secunty 
Council in voting in that body. Legal Consequences for Stales of the 
Conlinued Presence of South Africa in Namibia (Souih West Africa) 
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion 
of 21 June 1971, У C.J. Reports 1971. p 22. para. 22. 
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Conference on the Law of Treaties (1969) and the United 
Nations Conference on the Representation of States in Their 
Relations with International Organizations (1975).5-* 
(26) Article 2, paragraph 2, extends to international 
organizations the provisions of article 2, paragraph 2, of the 
Vienna Convention, adjusted in the light of the adoption of 
the term "rules of the organization" as explained above. 

Article 3. Intentational agreements not within the 
scope of the present articles 

The fact that the present articles do not apply: 
(i) to international agreements to which one or 

more States, one or more international organi­
zations and one or more subjects of intema-
tlonai hiw other than States or organizations are 
parties; or 

(ii) to international agreements to which one or 
more international organizations and one or 
more subjects of international law other than 
States or organizations are parties; or 

(lii) to international agreements not in written form 
between one or more States and one or more 
international organizations, or between interna­
tional organizations; 

shall not affect: 
(a) the legal force of such agreements; 
(b) the application to them of any of the rules set forth 

in the present articles to which they would be subject 
under international law independently of the present 
articles; 

(c) the application of the present articles to the 
relations between States and international organizations 
or to the relations of organizations as between them­
selves, when those relations are governed by interna­
tional agreements to which other subjects of interna­
tional law are also parties. 

Commentary 

(1) It is pretty well beyond dispute that the situation under 
international law of certain international agreements not 
within the scope of the present articles needs to be safe­
guarded by a provision on the lines of article 3 of the Vienna 
Convention. Suffice it to point out that it is not unusual for 
an international agreement to be concluded between an 
international organization and an entity other than a State or 
than an international organization. Reference might be 
made here (if the Vatican City were not recognized as 
possessing the characteristics of a State) to agreements 
concluded between the Holy See and international organi­
zations. Similarly, there can be little doubt that agreements 
concluded between the International Committee of the Red 
Cross and an international organization (such as those 
concluded with EEC under the World Food Programme) are 
indeed governed by international law. The development of 
world humanitarian law and its extension for the benefit of 
entities which have not yet been constituted as States will 
provide further examples of this kind, and there will even be 
agreements between one or more international organiza­
tions, one or more States and one or more entities which are 
neither States nor international organizations. 
(2) On the other hand, there is no need to belabour the 
frequency and importance of agreements not in written form 

" See Yearbook . . ¡972. vol. I I , pp 106 and 107, documenl 
A/CN.4/258, para 51. 

between one or more States and one or more international 
organizations. There may indeed be some doubt as to 
whether agreements resulting from an offer made by a State 
and accepted by an international organization at a meeting 
of which only a summary record is to be kept are written 
agreements; it must also be borne in mind that many 
agreements between organizations are set down, for ex­
ample, in the verbatim records of conferences or co­
ordination committees. Lastly, the development of telecom­
munications necessarily leads to a proliferation of unwritten 
international agreements on a variety of matters ranging 
from peace-keeping to intervention on economic markets— 
so much so that voices have been raised against what has 
sometimes been considered the abuse of such agreements. 
However, even if such comment may in some cases be 
deemed justified, it does not affect the need for concluding 
such agreements. It is for each organization, under the rule 
laid down in article 6 of the draft, so to organize the regime 
of agreements not concluded in written form that no organ 
goes beyond the limits of the competence conferred on it by 
the relevant rules of the organization. 

(3) It therefore seemed to the Commission that some 
agreements should have the benefit of provisions similar to 
those of article 3, subparagraphs (a), {ti) and (c), of the 
Vienna Convention. The text of those subparagraphs of the 
Convention has been adopted for draft article 3, subject, in 
the case of subparagraph (c), to the changes obviously 
necessitated by the difference in scope between the Vienna 
Convention and the draft articles. 
(4) On the other hand, a problem might arise in defining 
the agreements to which the rules laid down in subpara­
graphs (a), (fc) and (c) apply. The Commission considered 
that, for the sake of clarity, it should enumerate those 
agreements and it discarded global formulae which, though 
simpler in form, were less precise, it has accordingly 
enumerated the agreements in question in separate catego­
ries in subparagraphs (i), (ii) and (iii) of draft article 3; 
categories (i) and (ii) , as is implicit in the general meaning 
of the term "agreement", include both agreements in 
written form and agreements not in written form. 
(5) On considering the three categories referred to in 
subparagraphs (i), (ii) and (i i i ) , it will be seen that the 
Commission has excluded agreements between States, 
whether or not in written form, and agreements between 
entities other than States or international organizations, 
whether or not in written form. It took the view that, after 
the Vienna Convention, there was no need to reiterate that 
agreements between States, whatever their form, were 
subject to international law. Agreements between entities 
other than States or than international organizations seem 
too heterogeneous a group to constitute a general category, 
and the relevant body of international practice is as yet too 
exiguous for the characteristics of such a general category to 
be inferred from it. 
(6) The Commission in second reading, after having 
considered shorter versions of this article, decided that the 
present wording, although cumbersome, should be main­
tained for the sake of clarity. It decided to replace the 
expression "one or more entities other than States or 
international organizations" by the phrase "one or more 
subjects of international law other than States or organiza­
tions". The term "subject of international law" is used in 
the Vienna Convention where it applies to international 
organizations in particular. The Commission avoided this 
term in first reading in order to preclude discussion of the 
question whether there are currently subjects of interna-
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tional law other than States and international organizations. 
It became apparent in second reading, however, that the 
term "entity" is too vague and could cover any subject of 
private law, including associations or societies, and that 
such an extension of the scope of the article could give rise 
to all kinds of problems. The reference to subjects of 
international law is, as things stand, far narrower in scope 
and the area of discussion which it opens up is very limited. 

Article 4. Non-retroactivity of the present articles 

Without prejudice to the application of any rules set 
forth in the present articles to which treaties between 
one or more States and one or more international 
organizations or between international organizations 
would be subject under international law independently 
of the present articles, the present articles apply only to 
such treaties concluded after the entry into force of the 
present articles with regard to those States and those 
organizations. 

Commentary 

Except for the reference to the treaties which are the 
subject of the present draft articles, this text follows that of 
article 4 of the Vienna Convention. In referring to the 
"entry into force" of the present articles with regard to 
specific States and intemational organizations, the draft 
article implies that a treaty will be concluded to ensure the 
binding force of the articles. In its report, the Commission 
has submitted a corresponding recommendation to the 
General Assembly;^' but, as it has stressed, it has no 
intention of prejudging the General Assembly's decision on 
the matter. I f the General Assembly opts for a different 
course, it will suffice to alter the tenor of article 4. 
Furthermore, the Commission has already observed that, 
even if the General Assembly decides to entrust the draft 
articles to a conference with the task of drawing up a treaty, 
that will not necessarily mean that the intemational organi­
zations will become "parties" to such a treaty, since the 
rules of that instrument can enter into force with regard to 
the organizations without the latter acquiring the status of 
parties. 

Article 5. Treaties constituting intemational 
organizations and treaties adopted within an 

international organization 

The present articles apply to any treaty which is the 
constituent instrument of an internationaJ organization 
and to any treaty adopted within an intemational orga­
nization, without prejudice to any relevant rules of the 
organization. 

Commentary 

( 1 ) In its first reading of the draft articles, the Commission 
subscribed to the Special Rapporteur's view that there was 
no need for a provision par^leling article 5 of the Vienna 
Convention. 
(2) On reviewing the question, the Commission came to 
the conclusion that even though its substance would relate 
to what are still rather exceptional circumstances, such a 
provision was perhaps not without value; it has therefore 
adopted a draft article 5 which follows exactly the text of 
article 5 of the Vienna Convention. The differences result­
ing from the attribution to the term "treaty" of a distinct 

" See p 16 above, paras 56-61 

meaning in each of those texts must now be spelt out and 
evaluated. 
(3) First, draft article 5 evokes the possibility of the 
application of the draft articles to the constituent instrument 
of one organization to which another organization is also a 
party. While—with the exception of the special status 
which one organization may enjoy within another as an 
associate member thereof*—such cases are at present rare, 
not to say unknown, there is no reason to consider that they 
may not occur in the future. There are already commodity 
agreements admitting as members certain organizations 
having special characteristics.'^ However, the Commission 
did not feel it necessary to draw ftom this the consequence 
that the definition of the expression "intemational organi­
zation" should be amended to take account of such cases, 
for they will most probably never involve more than the 
admission by an essentially intergovernmental organization 
of one or two other intemational organizations as mem­
bers.'» The Commission did not consider the hypothesis 
that an intemational organization might have nothing but 
intemational organizations as members. One member of the 
Commission did, however, express the view that, for the 
moment, it would have been sufficient to deal in article 5 
with the hypothesis discussed in paragraph (4) below. 
(4) Second, draft article 5 extends the scope of the draft to 
treaties adopted within intemational organizations. Such a 
situation arises principally when a treaty is adopted within 
an intemational organization of which another such organi­
zation is a member. But it is also conceivable that an 
intemational organization all of whose members are States 
might adopt a treaty designed for conclusion by intema­
tional organizations or by one or more intemational orga­
nizations and one or more States. In referring to "the 
adoption of a treaty", article 5 seems to mean the adoption 
of the text of a treaty, and it is, for example, conceivable 
that the text of a treaty might be adopted within the United 
Nations General Assembly, even though certain organiza­
tions might subsequently be invited to become parties to the 
instrument. 

PART I I 

CONCLUSION AND ENTRY 
INTO FORCE OF TREATIES 

SECTION I . CONCLUSION OF TREATIES 

Article 6. Capacity of international organizations to 
conclude treaties 

The capacity of an intemational organization to conclude 
treaties is governed by the relevant rules of that organiza­
tion. 

See para. (19) of the cominentary to article 2, above. 
" See Inlemalional Wheat Agreemenl. ¡971 (United Nations, Treaty 

Series, vol. 800, p. 45); Inlernaiional Cocoa Agreemenl, 1975 (United 
Nations Cocoa Софгепсе, ¡975 (United Nations publication. Sales No. 
E.76.II.D.9 and Corr.l)); Inlernaiional Coffee Agreement, ¡976 (publica­
tion of the International Coffee Organization, London, 1976); ¡niernational 
Sugar Agreement. ¡977 (United Nations Sugar Conference, ¡977 (United 
Nations publication. Sales No. E.78.II.D. 17)); International Rubber Agree­
ment. ¡979 (United Nations publication. Sales No. E.80.II.D.S and Corr) ; 
Inlemalional Olive Oil Agreemenl. ¡979 (United Nations publication. Sales 
No. E.80.II.D. 1); Sixth Inlemalional Tin Agreement [1981] (United Nations 
publicaüon. Sales No. E.82.II.D.16). 

" The situation is comparable to that contemplated by article 9 with 
respect to "international conferences of States". 
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Commeniary 

(1) When the question of an article dealing with the 
capacity of international organizations to conclude treaties 
was first discussed in the Commission, members were 
divided on the matter; varied and finely differentiated views 
were expressed on this subject. With some slight simplif­
ication, these may be reduced to two general points of view. 
According to the first, such an article would be of doubtful 
utility, or should at least be limited to stating that an 
organization's capacity to conclude treaties depends only on 
the organization's rules. According to the second point of 
view, the article should at least mention that international 
law lays down the principle of such capacity; from this it 
follows, at least in the opinion of some members of the 
Commission, that, in the matter of treaties, the capacity of 
international organizations is the ordinary law rule, which 
can be modified only by express restrictive provisions of 
constituent instruments. 
(2) The wording eventually adopted by the Commission 
for article 6 is the result of a compromise based essentially 
on the finding that this article should in no way be regarded 
as having the purpose or effect of deciding the question of 
the status of international organizations in international law; 
that question remains open, and the proposed wording is 
compatible both with the concept of general international 
law as the basis of international organizations's capacity 
and with the opposite concept. The purpose of article 6 is 
merely to lay down a rule relating to the law of treaties; the 
article indicates, for the sole purposes of the regime of 
treaties to which international organizations are parties, by 
what rules the capacity to conclude treaties should be 
assessed. 
(3) Thus set in context, article 6 is nevertheless of great 
importance. It reflects the fact that every organization has 
its own distinctive legal image which is recognizable, in 
particular, in the individualized capacity of that organiza­
tion to conclude international treaties. Article 6 thus applies 
the fundamental notion of "rules of any international 
organization" already laid down in article 2, paragraph 2, 
of the present draft. The addition in article 6 of the objective 
"relevant" to the expression "rules of that organization" is 
due simply to the fact that, while article 2, paragraph 2, 
relates to the "rules of any organization" as a whole, article 
6 concerns only some of those rules, namely those which 
are relevant in settling the question of the organization's 
capacity. 
(4) A question naturally arises as to the nature and 
characteristics of the "relevant rules" in the matter of an 
organization's capacity, and it might be tempting to answer 
this question in general terms, particularly with regard to 
the part played by practice. That would obviously be a 
mistake, and one which the text of draft article 6 seeks to 
avert by specifying that "the capacity of an international 
organization to conclude treaties is governed by the relevant 
rules of that organization". 
(5) It should be clearly understood that the question how 
far practice can play a creative part, particularly in the 
matter of international organization's capacity to conclude 
treaties, cannot be answered uniformly for all international 
organizations. This question, too, depends on the "rales of 
the organization"; indeed, it depends on the highest cat­
egory of those rales—those which form, in some degree, 
the constitutional law of the organization and which govern 
in particular the sources of the organization's rales. It is 
theoretically conceivable that, by adopting a rigid legal 
framework, an organization might exclude practice as a 

source of its rales. Even without going as far as that, it must 
be admitted that international organizations differ greatly 
from one another as regards the part played by practice and 
the form which it takes, inter alia, in the matter of their 
capacity to conclude international agreements. Thee is 
nothing suфrising in this; the part which practice has p; 
in this matter in an organization like the United Nations, 
faced in every field with problems fundamental to the future 
of all mankind, cannot be likened to the part played by 
practice in a technical organization engaged in humble 
operational activities in a circumscribed sector. For these 
reasons, practice as such was not specifically mentioned in 
article 6; practice finds its place in the development of each 
organization in and through the "rales of the organization", 
as defined in article 2, subparagraph 1 ( j ) , and that place 
varies from one organization to another. 

(6) These considerations should make it possible to clear 
up another point which has been of keen concern to 
international organizations in other contexts,but which is 
open to no misunderstanding so far as the present draft 
articles are concerned. In matters such as the capacity to 
conclude treaties, which are governed by the rales of each 
organization, there can be no question of fixing those rales 
as they stand at the time when the codification undertaken 
becomes enforceable against each organization. In reserv­
ing the practice of each organization in so far as it is 
recognized by the organization itself, what is reserved is not 
the practice established at the time of entry into force of the 
codification but the very faculty of modifying or supple­
menting the organization's rales by practice to the extent 
permitted by those rales. Thus, without imposing on the 
organizations the constraint of a uniform rale which is 
ill-suited to them, article 6 recognizes the right of each of 
them to have its own legal image. 
(7) Lastly, it would, strictly speaking, have been possible 
for article 6 to restate in an initial paragraph the rale laid 
down in article 6 of the Vienna Convention: "Every State 
possesses capacity to conclude treaties' ' . But it was felt that 
such a reminder was unnecessary and that the whole weight 
of article 6 could be concentrated on the case of interna­
tional organizations. 

Article 7. Full powers and powers 

1. A person is considered as representing a State for 
the purpose of adopting or authenticating the text of a 
treaty or for the purpose of expressing the consent of the 
State to be bound by such a treaty if: 

(a) he produces appropriate full powers; or 
{b) it appears from practice or from other circum­

stances that that person is considered as representing 
the State for such purposes without having to produce 
full powers. 

2. In virtue of their functions and without having to 
produce full powers, the following are considered as 
representing their State: 

(a) Heads of State, Heads of Government and Min­
isters of Foreign Affairs, for the purpose of performing 
all acts relating to the conclusion of a treaty between one 
or more States and one or more international organiza­
tions; 

(b) heads of delegations of States to an international 
conference of States in which international organiza-

" See Yearbook . /972, vol 11, pp. 186-187, documenl A/CN.4/258, 
para. 51. 



12 Dociunenis оГ the Conference 

tions participate, for the purpose of adopting the text of 
a treaty between States and international organizations; 

(c) heads of delegations of States to an organ of an 
international organization, for the purpose of adopting 
the text of a treaty within that organization; 

(</) heads of permanent missions to an international 
organization, for the purpose of adopting the text of a 
treaty between the accrediting States and that organiza­
tion; 

(e) heads of permanent missions to an international 
organization, for the purpose of signing, or signing ad 
referendum, a treaty between the accrediting States and 
that organization, if it appears from practice or from 
other circumstances that those heads of permanent 
missions are considered as representing their States for 
such purposes without having to produce full powers. 

3. A person is considered as representing an inter­
national organization for the purpose of adopting or 
authenticating the text of a treaty if: 

(a) he produces appropriate powers; or 
(b) it appears from practice or from other circum­

stances that that person is considered as representing 
the organization for such purposes without having to 
produce powers. 

4. A person is considered as representing an inter­
national organization for the purpose of expressing the 
consent of that organization to be bound by a treaty if: 

(a) he produces appropriate powers; or 
(b) it appears from the practice of the competent 

organs of the organization or from other circumstances 
that that person is considered as representing the orga­
nization for such purpose without having to produce 
powers. 

Commentary 

(1) The first two paragraphs of this draft article deal with 
representatives of States and the last two paragraphs with 
representatives of international organizations. The former 
provisions implicitly concern only treaties between one or 
more States and one or more international organizations; the 
latter relate to treaties within the meaning of draft article 2, 
subparagraph 1 (a), namely both to treaties between one or 
more States and one or more international organizations and 
to treaties between international organizations. 
(2) In the case of representatives of States, the draft 
broadly follows article 7 of the 1969 Vienna Convention: as 
a general rule, these representatives are required to produce 
"appropriate full powers" for the purpose of adopting or 
authenticating the text of a treaty between one or more 
States and one or more intemational organizations or for the 
purpose of expressing the consent of the State to be bound 
by such a treaty. There are nevertheless exceptions to this 
rule. First of all, as in the Vienna Convention, practice or 
other circumstances might result in a person being consid­
ered as representing a State despite the fact that full powers 
are not produced. 
(3) Secondly, as in the Vienna Convention, certain per­
sons are considered as representing a State in virtue of their 
functions. The enumeration of these persons which is given 
in the Vienna Convention has had to be altered to some 
extent. In the case of Heads of State and Ministers for 
Foreign Affairs (subparagraph 2 (a)) there is no change, but 
some amendments have been made as regards other repre­
sentatives. First, article 7, subparagraph 2 (b), of the 

Vienna Convention, which refers to "heads of diplomatic 
missions, for the purpose of adopting the text of a treaty 
between the accrediting State and the State to which they 
are accredited", was not required, since it is inapplicable to 
the present draft article. In addition, account had to be taken 
not only of certain advances over the Vienna Convention 
represented by the Convention on the Representation of 
States but also of the limitations which affect certain 
representatives of States by virtue of their functions. 
(4) Subparagraph 2 (b) of the present draft article is 
therefore symmetrical with article 7, subparagraph 2 (c), of 
the Vieruia Convention in its treatment of intemational 
conferences, but it replaces the latter subparagraph's ex­
pression "representatives accredited by States to an inter­
national conference" by the more precise wording "heads 
of delegations of States to an intemational conference", 
which is based on article 44 of the Convention on the 
Representation of States. Drawing inspiration from article 
9, further precision is introduced by describing that confer­
ence as one " o f States in which intemational organizations 
participate". 
(5) Subparagraph 2 (c) deals with the case of heads of 
delegations of States to an organ of an intemational orga­
nization and restricts their competence to adopt the text of a 
treaty without producing full powers to the single case of a 
treaty between one or more States and the organization to 
the organ of which they are delegated. This is because their 
functions do not extend beyond the framework of the 
organization in question. 
(6) Lastly, with regard to missions to intemational orga­
nizations, the wording "representatives accredited by States 
. . . to an intemational organization" used in the Vienna 
Convention has been dropped in favour of the term "head 
of mission" employed in the Convention on the Represen­
tation of States; subparagraph 2 (d) and (e) of the present 
draft article are based on paragraphs 1 and 2 of article 12 of 
the latter instrument, which contain the most recent rule 
drafted by representatives of States in the matter. Heads of 
permanent missions to an intemational organization are 
competent by the very fact of their functions to adopt the 
text of a treaty between accrediting States and that organi­
zation. They may also be competent, but only by virtue of 
practice or other circumstances, to sign, or to sign ad 
referendum the text of a treaty between accrediting States 
and the organization concerned. 
(7) The matter of representatives of international organi­
zations raises new questions and, first, one of principle. 
Should the rule be established that the representative of an 
organization is required, like the representative of a State, 
to prove by an appropriate document that he is competent to 
represent a particular organization for the purpose of per­
forming certain acts relating to the conclusion of a treaty 
(the adoption and authentication of the text, consent to be 
bound by the treaty, etc.)? The Commission answered that 
question in the affirmative, since no reason exists for 
intemational organizations not to be subject to a rule which 
is already firmly and universally established with regard to 
treaties between States. It is perfectly true that, in the 
practice of intemational organizations, formal documents 
are not normally used for this purpose. The treaties at 
present being concluded by intemational organizations are 
in large measure bilateral treaties or are restricted to very 
few parties; they are preceded by exchanges of correspon­
dence which generally determine beyond all doubt the 
identity of the individuals who wil l perform on behalf of the 
organization certain acts relating to the procedure for the 
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conclusion (in the broadest sense) of the treaty. In other 
cases, the highest-ranking official of the organization ("the 
chief administrative officer of the Organization" within the 
meaning of article 85, paragraph 3, of the Convention on 
the Representation of States), with his inunediate deputies, 
is usually considered in practice as representing the orga­
nization without further documentary evidence. 

(8) These considerations should not, however, obscure 
the fact that, in the case of organizations with a more 
complex institutional structure, formal documents are nec­
essary for the above purposes. Moreover, the present draft 
articles provide for the possibility, with the consent of the 
States concerned, of participation by international organi­
zations in treaties drawn up at an international conference 
composed mainly of States (article 9), and it seems per­
fectly proper that in such cases organizations should be 
subject to the same rules as States. It is nevertheless 
necessary that the general obligation thus imposed on 
international organizations should be made as flexible as 
possible and that authority should exist for a practice which 
is accepted by all concerned, namely that of making 
whatever arrangements are desirable; these ends are achieved 
by subparagraphs 3 (b) and 4 (b), which apply the rule 
accepted for representatives of States to the case of repre­
sentatives of international organizations. The Conunission 
did not, however, think it possible to draw up a list of cases 
in which a person would be absolved by reason of his 
functions in an international organization from the need to 
furnish documentary proof of his competence to represent 
an organization in the performance of an act relating to the 
conclusion (in the broadest sense) of a treaty. I f impossible 
complications are to be avoided, the present draft articles, 
unlike the Convention on the Representation of States, must 
apply to all organizations; and international organizations, 
taken as a whole, exhibit structural differences which rule 
out the possibility of making them the subject of general 
rules. 

(9) There are other considerations which support this 
view. As has been mentioned, no organization has the same 
treaty-making capacity as a State; the capacity of every 
organization is restricted, under the terms oí draft article 6. 
These differences are asserted through appropriate termi­
nology, and the limited competence of representatives of 
international organizations by comparison with what applies 
to States is spelt out. Thus, as indicated in the commentary 
to article 2 above, subparagraph 1 (c) of that article confines 
the term "full powers" to documents produced by repre­
sentatives of States, and subparagraph 1 (c bis) confines the 
term "powers" to documents produced by representatives 
of international organizations. 

(10) Moreover, in the case of representatives of interna­
tional organizations, the Conunission felt it necessary to 
distinguish between the adoption and authentication of the 
text of a treaty, on the one hand, and consent to be bound 
by a treaty, on the other; the two cases are dealt with in 
paragraphs 3 and 4 of the present draft article, respectively. 
With regard to the adoption or authentication of the text of 
a treaty, the formulation proposed corresponds to that of 
subparagraph I (a) relating to representatives of States. 
With regard to consent to be bound by a treaty, however, 
the Vienna Convention and paragraph 1 of the present draft 
article provide for a case in which "a person is considered 
as representing a State . . . for the purpose oí expressing the 
consent of the State to be bound by such a treaty". May the 
same provision be used in connection with the consent of 
international organizations to be bound by a treaty? 

(11) It would seem that, generally speaking, the answer 
should be affirmative. As has, however, already been said, 
in practice the representatives of organizations rarely pos­
sess powers; the representative of an organization is often 
none other than the head of the secretariat of that organi­
zation and for him to confer powers on himself is incon­
ceivable. Hence the exception laid down for the represen­
tatives of States to the rule of producing powers and the 
reference to practice or other circumstances leading to a 
person's being considered as representing a State without 
producing powers, becomes extremely important for orga­
nizations. The fear was expressed both within the Commis­
sion and outside it that the representatives of organizations, 
who are, more often than not, members of international 
secretariats, might declare a consent that had never been 
formulated by the competent organs of the organization. In 
order to circumvent that difficulty, the Commission in first 
reading made a change by comparison with the terminology 
employed for States. While the representative of a State 
"expresses" the consent of a State to be bound by a treaty, 
the representative of an organization merely "communi­
cates" that body's consent (the use of the term "commu­
nicates" implying that the consent is given by an organ 
other than the one which declares it). The Commission 
retained this term in the text adopted on second reading at 
its thirty-third session. 
(12) This solution had, however, serious disadvantages 
which had already been pointed out, particularly by inter­
national organizations. If the verb "to communicate" was 
always to be taken in the sense of "to transmit", its use 
would not always reflect reality, since organizations' con­
sent is, in fact, often established at the level of their 
representative organs. If "to communicate" was to mean, 
depending on circumstances, either "to transmit" or "to 
establish", employing it would not provide the desired 
assurances. Furthermore, ambiguous use of this term is very 
unusual and would make for inconsistency in the wording of 
the draft articles, for article 67 employs the term "commu­
nication" in the normal sense of "transmission". 
(13) Following the second reading of articles 27 et seq., 
the Commission at its thirty-fourth session decided to use 
the same wording for representatives of organizations and 
of States and therefore replaced the verb "to communicate" 
by the verb "to express", not only in article 7, paragraph 4, 
but also in article 2, subparagraph 1 (c bis) and in article 47; 
article 67 remains unchanged. In the text of the draft 
articles, the verb "to express" covers, as appropriate and 
without distinction, the case of a consent made public by the 
person that established it legally and the case of a consent 
made public by a person other than the person or entity (the 
competent organ, whatever that might be) that established it 
legally. 
(14) The Commission has also made a small change in the 
text of paragraph 4 to take account, in a more satisfactory 
form than by employing the verb "to communicate", of the 
concerns which first led to the use of that term. Instead of 
referring baldly to "practice", the Commission has speci­
fied in the final text that what is meant is "the practice of 
the competent organs of the organization". This has re­
moved an ambiguity. It is a fact that the constituent treaties 
of many of the most important organizations contain no 
provision specifying which organ is competent to bind the 
organization. In fact, "practice" has filled the gap by 
means of subtle solutions denoting admission that, in many 
cases, the head of the secretariat of the organization 
(whatever his title) is competent to express the consent of 
that organization without reference to another organ. This 
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solution emanates from the requirements of international 
life. With regard to the question of how this practice 
became established, however, it must be admitted that, 
initially, such competence was not "established" and that it 
has not been "established" on the initiative solely of heads 
of secretariats, but just as much by the attitude adopted by 
all the other organs that might have been entitled to claim 
the competence and did not do so. Through their conduct, 
they allowed the practice in question to develop, take root 
and so become a "rule of the organization". It is the 
acquiescence of these organs which constitutes the practice. 
Should it become useful for the competences of the head of 
the secretariat to be developed ñirther at a later stage, it will 
not suffice for him actual у to exercise such competence, 
since the other organs of the organization can question this 
solution and seek to condition and limit it; if they do not do 
so, it wil l be their acceptance—tacit though it may be— 
which wil l permit the practice in question to acquire legal 
standing. 
(IS) Although the suggestion that it should do so was 
made in some conunents,^ the Commission did not feel it 
possible to provide that the executive head of an organiza­
tion should have a general right, such as Heads of States, 
Heads of Government and Ministers for Foreign Affairs 
have for States, to represent an organization for the pur­
poses of concluding a treaty. It is quite true that one cannot 
confer "powers" on oneself and that there is in fact a 
person responsible in the organizations for providing others 
with "powers" without giving any to himself.*' But it is 
necessary to uphold firmly the principle that each organi­
zation has its own highly individualized structure, and that 
it decides, according to its own rules, on the capacity, status 
and tide of the person responsible for representing it without 
powers and, when necessary, for conferring powers on 
others. 

Article 8. Subsequent confirmation 
of an act performed without authorization 

An act relating to the conclusion of a treaty performed 
by a person who cannot be considered under article 7 as 
authorized to represent a State or an international 
organization for that purpose is without legal effect 
unless afterwards confirmed by that State or that orga­
nization. 

Commentary 

This article reproduces the corresponding text of the 
Vienna Convention except for the changes necessitated by 
the subject-matter of the present draft articles. 

Article 9. Adoption of the text 

1. The adoption of the text of a treaty takes place by 
tiie consent of all the States and international organiza-
tkMis or, as the case may be, all the organizations 
participating in its drawing up except as provided in 
paragraph 2. 

2. The adoption of the text of a treaty between States 
and international organizations at an international con­
ference of States in which organizations participate 
takes place by the vote of two-thirds of the States and 
organizations present and voting, unless by the same 
m^orlty they shall decide to apply a different rule. 

" Yearbook . . . 1981. vol. I I (Part Two), p. 183, annex 11, sect. A.3, 
para. 7. 

*' Ibid., pp. 196-197, sect. B . I , subsecl. I I . para. 2. 

Commentary 

(1) The corresponding article of the Vienna Convention 
establishes a rule, namely that the adoption of the text of a 
treaty shall take place by the consent of all the States 
participating in its drawing up, together with an exception 
concerning the adoption of the text of the treaty at an 
"international conference", but it does not define an 
"international conference". The general view, however, 
has always been that this term relates to a relatively open 
and general conference in which States participate without 
the final consent of one or more of them to be bound by the 
treaty being regarded by the other States as a condition for 
the entry into force of the treaty. 
(2) The present draft article exhibits a number of particu­
lar aspects which derive from the specific characteristics of 
international organizations. In the first place, article 9, 
paragraph 1, of the Vienna Convention refers, as regards a 
treaty, to "al l the States participating in its drawing up"; no 
definition is given for this expression, the meaning of which 
is sufficiently clear when only States are involved. Where 
organizations are concerned, it is only possible to regard as 
"organizations" participating in the drawing up of the text 
Üiose organizations which participate in the drawing up on 
die same footing as States, and that excludes die case of an 
organization which merely plays a preparatory or advisory 
role in the drawing up of the text. 
(3) In examining the possible place of international orga­
nizations in the development of the international commu­
nity, the Commission has had to decide wheüier a confer­
ence consisting only of international organizations is 
conceivable. The hypothesis, although exceptional, cannot 
be excluded; it is possible, for example, that international 
organizations might seek through an international confer­
ence to resolve certain problems or at least to bring 
uniformity into certain arrangements relating to the interna­
tional civil service. It was felt, however, that even in an 
eventuality of that kind, each organization would possess 
such specific characteristics by comparison witíi the other 
organizations that there would be little point in bringing 
such a "conference" within the scope of die rule in article 
9, paragraph 2. In the draft article proposed above, a 
"conference" consisting only of international organizations 
would fall under paragraph 1 in regard to the adoption of 
the text of a treaty: the text would have to be adopted by all 
the participants, unless a rule other than unanimous consent 
were established. 
(4) The only specific hypothesis calling for the application 
of a rule symmetrical wiüi die rule in article 9, paragraph 2, 
of the Vienna Convention would be that of a "conference" 
between States within the meaning of that Convention, in 
which one or more international organizations also partici­
pated with a view to the adoption of die text of a treaty 
between diose States and the international organization or 
organizations concerned. In such a case, it would be proper 
diat the rule of die two-thirds majority laid down in die text 
of the Vienna Convention should apply, widi the two-diirds 
majority meaning two-thirds of all the participants, both 
States and international organizations. This is die aim of 
paragraph 2 of the present draft article. In die absence of 
such a provision, if States participating in die conference 
decided to invite one or two international organizations to 
participate in the conference on the same footing as States 
diemselves, the rule in article 9, paragraph 2, of die Vienna 
Convention would be inapplicable; that would leave no 
alternative but to follow a rule of unanimous consent, 
possibly for the adoption of the text of a treaty and in any 
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case for the adoption of the rule according to which the text 
of a treaty is to be adopted. It was not the intention of the 
Commission, in proposing paragraph 2 of draft article 9, to 
recommend the participation of one or more intemational 
organizations in the drawing up of a treaty at an intema­
tional conference; this is a question which must be exam­
ined case by case and is a matter for States to decide. The 
Commission merely wished to make provision for that 
possibility. At least in some cases, customs and economic 
unions may be called on to participate as such in the 
drawing up of conventions at international conferences. Nor 
was it the intention of the Commission that the provisions of 
paragraph 2 should be interpreted as impairing the au­
tonomy of international conferences in the adoption of their 
own rules of procedure, which might prescribe a different 
rule for the adoption of the text of a treaty, or in filling any 
gaps in their rules of procedure on the subject. 

(S) In second reading, the Commission modified the 
wording of article 9, while leaving all substantive provi­
sions intact, in order to make it more explicit: it will be 
noted that paragraph 1 speaks of "The adoption of the text 
of a treaty" (as does article 9 of the Vienna Convention). In 
addition, the capacity of the "participants" in the drawing 
up of the text of a treaty has been clarified by distinguishing 
between the two categories of treaty that are the subject of 
the draft articles: 

The adoption of the text of a treaty takes place by the consent of all the 
States and international organizations or, as the case may be, all the 
organizations participating in its drawing up. . . . 

Article 10. Authentication of the text 

1. The text of a treat>- between one or more States 
and one or more intemational organizations is estab­
lished as authentic and definitive: 

(a) by such procedure as may be provided for in the 
text or agreed upon by the States and organizations 
participating in its drawing up; or 

(¿) failing such procedure, by the signature, signa­
ture ad referendum or initialling by the representatives 
of those States and those organizations of the text of the 
treaty or of the final act of a conference incorporating 
the text. 

2. The text of a treaty between intemational orga­
nizations is established as authentic and definitive: 

(a) by such procedure as may be provided for in the 
text or agreed upon by the organizations participating in 
its drawing up; or 

(b) failing such procedure, by the signature, signa­
ture ad referendum or initialling by the representatives 
of those organizations of the text of a treaty or of the 
final act of a conference incorporating the text. 

Commentary 

This draft article reproduces the corresponding text (ar­
ticle 10) of the Vienna Convention, except for differences 
of presentation reflecting the two particular kinds of treaty 
with which it is concerned. The brief allusion at the end of 
paragraph 2 to a conference consisting only of intemational 
organizations should be regarded as providing for an excep­
tional case, as explained in connection with article 9.̂ ^ 

Article 11. Means of expressing consent to be bound 
by a treaty 

1. The consent of a State to be bound by a treaty 
may be expressed by signature, exchange of instruments 
constituting a treaty, ratification, acceptance, approval 
or accession, or by any other means if so agreed. 

2. The consent of an intemational organization to be 
bound by a treaty may be expressed by signature, 
exchange of instruments constituting a treaty, act of 
formal confirmation, acceptance, approval or accession, 
or by any other means if so agreed. 

Commentary 

(1) Paragraph 1 of this draft article reproduces, in respect 
of the consent of States to be bound by a treaty which is 
implicitly between one or more States and one or more 
intemational organizations, the enumeration of the various 
means of expressing consent given in article 11 of the 
Vienna Convention as regards treaties between States. 
(2) It is more difficult to enumerate the various means of 
establishing the consent of an intemational organization to 
be bound by a treaty to which it intends to become a party. 
There is no difficulty, as regards intemational organiza­
tions, in allowing signamre, exchange of instruments con-
stiniting a treaty, acceptance, approval or accession. The 
Conunission considers that the same principle could be 
accepted for intemational organizations as for States, namely, 
the addition to this list of the expression "any other means 
if so agreed". This formulation, adopted by the United 
Nations Conference on the Law of Treaties, is of consider­
able significance, since it introduces great flexibility in the 
means of expressing consent to be bound by a treaty; the 
freedom thus given to States, which it is proposed to extend 
to intemational organizations, bears on the terminology as 
well, since the Vienna Convention enumerates, but does not 
define, the means of expressing consent to be bound by a 
treaty. Practice has shown, however, that the considerable 
expansion of treaty commitments makes this flexibility 
necessary, and there is no reason to deny the benefit of it to 
intemational organizations. 
(3) Article 11 reflects the decision explained above, in the 
commentary to article 2, to reserve for States the expression 
"ratification" as a means of expressing consent to be, bound 
by a treaty and to utilize a new term, "act of formal 
confirmation", as the analogous means for an intemational 
organization to express consent to be bound by a treaty." 
(4) During the second reading of this article, at its 
thirty-third session, the Commission concluded that there 
were no convincing reasons to maintain the distinction 
which had been made in the text adopted in first reading 
between the consent of a State to be bound by a treaty being 
"expressed" and that of an intemational organization being 
"established". The terminology as adopted in second 
reading is now uniform in that regard. This change has also 
been reflected in the articles which follow. 

Article 12. Consent to be bound by a treaty expressed 
by signature 

1. The consent of a State to be bound by a treaty is 
expressed by the signature of the representative of that 
State when: 

(a) the treaty provides that signature shall have that 
effect; 

" See para. (3) of the commentary to article 9, above. " See article 2, subparas. 1 (b) and (b bis), above 
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(b) it is otiierwise establislied tliat tlie negotiating 
States and negotiating organizations were agreed tliat 
signature sliould liave tliat effect; or 

(c) the intention of the State to give that effect to the 
signature appears from the full powers of its represen­
tative or was expressed during the negotiation. 

2. The consent of an intemational organization to be 
bound by a treaty is expressed by the signature of the 
representative of that organization when: 

(a) the treaty provides that signature shall have that 
effect: 

{b) it is otherwise established that the negotiating 
States and negotiating organizations or, as the case may 
be, the negotiating organizations were agreed that sig­
nature should have that effect; or 

(c) the intention of the organization to give that 
effect to the signature appears from the powers of its 
representative or was expressed during the negotiation. 

3. For the purposes of paragraphs 1 and 2: 
(a) the initialling of a text constitutes a signature 

when it is established that the negotiating States and 
negotiating organizations or, as the case may be, the 
negotiating organizations so agreed: 

(b) the signature ad referendum of a treaty by the 
representative of a State or an international organiza­
tion, if confirmed by his State or organization, consti­
tutes a full signature of the treaty. 

Commentary 

(1) Article 12 corresponds to article 12 of the Vienna 
Convention and basically provides for the same regime for 
both States and intemational organizations. It was deemed 
advisable to maintain separate paragraphs for States and 
organizations because of the important distinction between 
"ful l powers" (subpara. 1 (с)) and "powers" (subpara. 2 
(с)). 
(2) The other distinction, which was made at the first 
reading stage, involved the denial to intemational organi­
zations of the faculty accorded to States under subparagraph 
1 (b). The Commission concluded that there was no sound 
reason why the consent of an intemational organization to 
be bound by a treaty could not be expressed by signature 
when, in the absence of a relevant provision in the treaty, it 
was established that the negotiating States and negotiating 
organizations or, as the case might be, the negotiating 
organizations were agreed that signature should have that 
effect. In that connection, it may be stressed that the use of 
the term "negotiating organization" must be read in the 
light of the fact that the consent of an organization to be 
bound by signature can only be given in conformity with the 
relevant rules of the organization. 
(3) Finally, the Commission decided in second reading to 
replace the ambiguous expression "participants in the 
negotiation" by a more precise formula inspired by the text 
of the corresponding article of the Vienna Convention: "the 
negotiating States and negotiating organizations or, as the 
case may be, the negotiating organizations". 

Article 13. Consent to be bound by a treaty expressed 
by an exchange of instruments constituting a treaty 

The consent of States and international organizations 
or, as the case may be, of organizations to be bound by 

a treaty constituted by instraments exchanged between 
them is expressed by that exchange when: 

(a) the instraments provide that their exchange shall 
have that effect; or 

(b) it is otherwise established that those States and 
those organizations or, as the case may be, those orga­
nizations were agreed that the exchange of instruments 
should have that effect. 

Commentary 

(1) This draft article reproduces article 13 of the Vienna 
Convention, except for the changes necessitated by the 
subject-matter of the draft articles. The wording of this draft 
article reflects the fact, although cases of the kind are now 
rare, that a treaty may also be constituted by an exchange of 
instruments when there are more than two contracting 
parties. 
(2) The text adopted in first reading consisted of two 
paragraphs, one dealing with treaties between one or more 
States and one or more intemational organizations and the 
other dealing with treaties between intemational organiza­
tions. In second reading, it was decided to simplify the 
article by merging the two paragraphs into a single one 
applicable to both kinds of treaties. 

Article 14. Consent to be bound by a treaty expressed 
by ratification, act of formal confirmation, acceptance 

or approval 

1. The consent of a State to be bound by a treaty is 
expressed by ratification when: 

(a) the treaty provides for such consent to be ex­
pressed by means of ratification; 

{b) it is otherwise established that the negotiating 
States and negotiating organizations were agreed that 
ratification should be required; 

(c) the representative of the State has signed the 
treaty subject to ratification; or 

(</) the intention of the State to sign the treaty 
subject to ratification appears from the full powers of Its 
representative or was expressed during the negotiation. 

2. The consent of an international organization to be 
bound by a treaty is expressed by an act of formal 
confirmation when: 

(a) the treaty provides for such consent to be ex­
pressed by means of an act of formal confirmation; 

{b) it is otherwise established that the negotiating 
States and negotiating organizations or, as the case may 
be, the negotiating organizations were agreed that an act 
of formal confirmation should be required; 

(c) the representative of the organization has signed 
the treaty subject to an act of formal confirmation; or 

(</) the intention of the organization to sign the 
treaty subject to an act of formal confirmation appears 
from the powers of its representative or was expressed 
during the negotiation. 

3. The consent of a State or of an intemational 
organization to be bound by a treaty is expressed by 
acceptance or approval under conditions similar to those 
which apply to ratincation or, as the case may be, to an 
act of formal confirmation. 
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Commentary 

(1) This draft article deals separately with, in paragraph 1, 
the consent of the State in the case of treaties implicitly 
between one or more States and one or more international 
organizations and, in paragraph 2, the consent of an 
international organization in the case of a treaty as deñned 
in article 2, subparagraph 1 (a)—that is to say, a treaty 
between one or more States and one or more international 
organizations or a treaty between a number of international 
organizations. It does not call for any comment as regards 
the question of the use, for the case of international 
organizations, of the term "act of formal confirmation", 
which has already been discussed.^ It will merely be noted 
that the wording of the title of this article makes it clear that 
the expression used there ("act of formal confirmation") is 
a verbal expression describing an operation which has not 
so far had any generally accepted term bestowed on it in 
international practice. 

(2) At its thirty-third session, the Commission basically 
maintained the text as adopted in first reading, except for a 
few drafting adjustments already explained^' in connection 
with other articles. 

Article 15. Consent to be bound by a treaty expressed 
by accession 

The consent of a State or of an international organi­
zation to be bound by a treaty is expressed by accession 
when: 

(a) the treaty provides that such consent may be 
expressed by that State or that organization by means of 
accession; 

(b) it is otherwise established that the negotiating 
States and negotiating organizations or, as the case may 
be, the negotiating organizations were agreed that such 
consent may be expressed by that State or that organi­
zation by means of accession; or 

(c) all the parties have subsequently agreed that 
such consent may be expressed by that State or that 
organization by means of accession. 

Commentary 

Draft article 15 corresponds to the provisions of article 15 
of the Vienna Convention and, in its present form, is the 
result of an attempt to simplify the text adopted in first 
reading by the merger into one paragraph of the earlier 
text's two paragraphs dealing with the two types of treaties 
covered by the present draft articles. As a result, there is no 
description of the two types of treaty involved, since the 
same rule applies to both. One member of the Commission 
abstained in the adoption of the consolidated text since, in 
his view, it was not possible to contemplate, in the case of 
a treaty concluded solely between international organiza­
tions, later accession to that treaty by States. It was also felt 
that such a situation should not be dealt with in the present 
draft, since the corresponding situation of treaties con­
cluded solely between States being acceded to by interna­
tional organizations had not been covered by the Vienna 
Convention. The text of article 15 as adopted in second 

" See paras (8) and (9) of ihe commeniary to anicle 2, above 
" See para. (4) of the commentary to article 11 and para. (3) of the 

commentary to anicle 12, above. 

reading shows changes similar to those previously made in 
other articles.66 

Article 16. Exchange or deposit of instruments of 
ratification, formal confirmation, acceptance, 

approval or accession 

1. Unless the treaty otherwise provides, instruments 
of ratification, instruments relating to an act of formal 
confirmation or instruments of acceptance, approval or 
accession establish the consent of a State or of an 
international organization to be bound by a treaty 
between one or more States and one or more interna­
tional organizations upon: 

(e) their exchange between the contracting States 
and the contracting organizations; 

{b) their deposit with the depositary; or 
(c) their notification to the contracting States and to 

the contracting organizations or to the depositary, if so 
agreed. 

2. Unless the treaty otherwise provides, instruments 
relating to an act of formal confirmation or instruments 
of acceptance, approval or accession establish the con­
sent of an international organization to be bound by a 
treaty between international organizations upon: 

(a) their exchange between the contracting organi­
zations; 

{b) their deposit with the depositary; or 
(c) their notification to the contracting organizations 

or to the depositary, if so agreed. 

Commentary 

The draft article follows the provisions of article 16 of the 
Vienna Convention, but has two paragraphs dealing sepa­
rately with the two different kinds of treaties which are the 
subject of this set of draft articles. In the case of acts of 
formal confirmation, the description of the instruments 
establishing their existence had been rendered in the first 
and second reading texts as "instruments of act of formal 
confirmation". At the present session, to avoid grammati­
cal awkwardness, it was altered to read "instruments 
relating to an act of formal confirmation". The use of this 
term is in harmony with the expression "act of formal 
confirmation" in draft article 2, subparagraph 1 (b bis), and 
in draft articles 11 and 14, since these terms help to avoid 
any confusion with the confirmation referred to in draft 
article 8 and, as has already been explained,6'' they do not 
denominate, but rather describe the operation referred to. 

Article 17. Consent to be bound by part of a treaty and 
choice of differing provisions 

1. Without prejudice to articles 19 to 23, the consent 
of a State or of an international organization to be 
bound by part of a treaty between one or more States 
and one or more international organizations is effective 
only if the treaty so permits or if the other contracting 
States and the contracting organizations or, as the case 
may be, the other contracting organizations and the 
contracting States so agree. 

2. Without prejudice to articles 19 to 23, the consent 
of an international organization to be bound by part of 

«- Ibid. 
" See para. (9) of the commentary to anicle 2, above. 
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a treaty between international organizations is effective 
only if the treaty so permits or if the other contracting 
organizations so agree. 

3. The consent of a State or of an international 
organization to be bound by a treaty between one or 
more States and one or more international organizations 
which permits a choice between differing provisions is 
effective only if it is made clear to which of the provi­
sions the consent relates. 

4. The consent of an international organization to be 
bound by a treaty between international organizations 
which permits a choice between differing provisions is 
effective only if it is made clear to which of the provi­
sions the consent relates. 

Commentary 

This draft article deals with the two separate questions 
which are the subject of article 17 of the Vienna Conven­
tion. It deals with these questions in four paragraphs, giving 
separate consideration to the two kinds of treaties which are 
the subject of the present set of draft articles. 

Article 18. Obligation not to defeat the object and 
purpose of a treaty prior to its entry into force 

A State or an international organization is obliged to 
refrain from acts which would defeat the object and 
purpose of a treaty when: 

(a) that State or that organization has signed the 
treaty or has exchanged instruments constituting the 
treaty subject to ratification, act of formal confirmation, 
acceptance or approval, until that State or that organi­
zation shall have made its intention clear not to become 
a party to the treaty; or 

(b) that State or that organization has expressed its 
consent to be bound by the treaty, pending the entry into 
force of the treaty and provided that such entry into 
force is not unduly delayed. 

Commentary 

The draft article follows the principle set forth in article 
18 of the Vienna Convention. Again, as in articles 13 and 
IS and for similar reasons of simplification, the text of 
article 18 as it has emerged from second reading at the 
thirty-third session is the result of the merger into one 
paragraph of what was originally two. Consequently, the 
reference is to "a treaty" as defined in article 2, subpara­
graph 1 (a), but without distinguishing between the two 
types of treaties involved. 

SECTION 2. RESERVATIONS 

General commeniary to section 2 

(1) Even in the case of treaties between States, the 
question of reservations has always been a thorny and 
controversial issue, and even the provisions of the Vienna 
Convention may not have eliminated all these difficulties.** 

" See P.H. Imbert, Les réserves aux traités multilatéraux: Evolution du 
droit et de la pratique depuis l'avis consultatif donné par la Cour 
internationale de Justice le 28 mai 1951 (Paris, Pedone, 1979); see also the 
same author's "La question des réserves dans la décision arbitrale du 30 juin 
1977 relative à la délimitation du plateau continental entre la République 
française et le Royaume-Uni de Grande-Bretagne et d'Irlande du Nord", 
Annuaire français de droit international, 1978 (Paris), vol. XXIV, p. 29. 

Difficulties attended the Commission's discussions in first 
reading with regard to treaties to which international orga­
nizations are parties;*^ the compromise text finally adopted 
did not receive unanimous support within the Commis­
sion.''o In the Sixth Committee, the question was discussed 
extensively, and widely diverging points of view emerged 
in 1977;^' the question was also touched upon in 1978 and 
1979.''2 It is brought out in the written observations sub­
mitted by a number of Governments and international 
organizations.''з 

(2) Before examining the considerations which led to the 
conclusions reached by the Commission in second reading, 
it should be considered whether it would not in fact be 
possible to find some information concerning practice, 
despite the prevailing view that practice is lacking in this 
regard. In fact, this view is not entirely justified; there are 
a certain number of cases in which such questions have 
arisen. Admittedly the value of these cases is open to 
question: do the examples to be adduced involve genuine 
reservations, genuine objections or even genuine interna­
tional organizations? It would seem difficult to claim that 
the problem of reservations has never arisen in practice, 
although the issue is a debatable one. 
(3) An interesting legal opinion has been given in the form 
of an aide-mémoire addressed to the Permanent Represen­
tative of a Member State ft^om the Secretary-General of the 
United Nations concerning the "Juridical standing of the 
specialized agencies with regard to reservations to the 
Convention on the Privileges and Immunities of the Spe­
cialized Agencies",""» which was adopted by the General 
Assembly of the United Nations on 21 November 1947.''5 
In becoming parties to this Convention, States have some­
times entered reservations, and several specialized agencies 
have "objected to the reservation"; after various represen­
tations, four States which had formulated reservations 
withdrew them. It is at the level of objections to reserva­
tions that such precedents can be invoked. According to the 
Secretary-General's legal opinion: 

. . . Practice . . . has established . . the right . . . to require thai a 
reservation conflicting with the purposes of the Convention and which can 
result in unilaterally modifying that agency's own privileges and immuni­
ties, be not made effective unless and until it consents thereto. 

As an example of an objection by an international organi­
zation to a reservation formulated by a State, the 1947 
Convention is open to dispute, in that the specialized 
agencies are not usually considered as "parties" to that 

Yearbook . . . 1975, vol. I , pp. 237-249, 1348th to 1350th meetings; 
and Yearbook . . . 1977, vol. I , pp. 70-103, 1429th to 1435th meetings. 

™ One member of the Commission did not associate himself with the 
compromise solution adopted and proposed another tent (A/CN.4/L.253), 
see Yearbook . . . 1977, vol. П (Part Two, pp. 109-110, footnote 464. and 
p. 113, footnote 478). 

" See Official Records of the General Assembly, Thirty-second Session, 
Annexes, agenda item 112, documenl A/32/433, paras. 169-177. Whüe 
some representatives supported the compromise submitted by the Commis­
sion {ibid., para. 170), some sought a stricter system on the lines envisaged 
in the previous note {ibid., para. 171), while others asked for a more liboal 
system {ibid., para. 172). 

Ibid., Thirty-third Session, Annexes, agenda item 114, docuntent 
A/33/419, para. 228; and "Topical summary . . . " (A/CN.4rt..311), 
paras. 175-176. 

" See Yearbook . . . 1981, vol. I I (Part Two), annex U. 
United Naüons, Juridical Yearbook 1964 (Sales No.: 66.V.4), pp. 266 

et seq. 
General Assembly resolution 179 (П). For the tent of the Convention, 

see United Nations, Treaties Series, vol. 33, p. 261. 
United Nations, Juridical Yearbook 1964 . ., p. 267, para. 6. 
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Convention.'''' However, even if they are denied diis status, 
there is obviously a link under the terms of the Convention 
between each specialized agency and each State party to die 
Convention, and it is on die basis of this link that die 
objection is made.''* 
(4) A second case which arose a litüe later involved 
reservations not only to die 1947 Convention but also to die 
Convention on die Privileges and Immunities of the United 
Nations, which was approved by the General Assembly on 
13 February 1946.'" In a letter addressed to die Permanent 
Representative of a Member State,*o the Secretary-General 
of die United Nations referred still more specifically to die 
position of a State which has indicated its intention of 
acceding to the Convention widi certain reservations. Widi-
out using die term "objection", die Secretary-General 
indicated that certain reservations were incompatible widi 
the Charter of die United Nations and strongly urged diat 
die reservation should be withdrawn, emphasizing that he 
would be obliged to bring die matter to die attention of die 
General Assembly if, despite his objection, the reservation 
was retained, and diat a supplementary agreement might 
have to be drawn up "adjusting" die provisions of die 
Convention in conformity widi section 36 of die Conven­
tion. This precedent is of additional interest in diat die 
Convention contains no provision concerning reservations 
and objections to rt^ervations and also in diat the States 
parties have made a considerable number of reservations. 

(5) A number of precedents concern die European Eco­
nomic Conununity, and at least one of diem is of particular 
interest. The Community is a party to several multilateral 
conventions, usually on clearly specified conditions. Some 
of diese conventions prohibit reservations or give a resdic-
tive definition of die reservations audiorized; in odier cases 
there are no indications.The Community has already 
entered reservations authorized under such conventions. 
One case which merits some attention is the Customs 

" The legal opinion stales that: 
"Each specialized agency enjoys the same degree of legal mterest in 

the terais and operation of the Convention as does a Stale party thereto, 
iiiespective of the question whether or not each agency may be described 
as a 'party' to the Convention in the strict legal sense". (.Ibid., para. 5.) 

See also the report of the Secretary-General entitled ' 'Depositary practice in 
relation to reservations" (Yearbook . . . 1965, vol. 11, p. 102, document 
A/5687, paras. 23-25). 

See the view expressed by the Special Rapporteur in his Tirst report: 
Yearbook . . . 1972, vol. 11, p. 194, document A/CN.4/258), footnote 181. 

General Assembly resolution 22 (I) For the text of the Convention, see 
United Nations. Trealy Series, vol. 1, p. 15. 

" United Naüons, Juridical Yearbook 1965 (Sales No. E.67.V.3), pp. 
234 el seq. 

" See United Nations, Multilateral Treaties in respect of which the 
Secretary-General Performs Depositary Functions: List of Signatures, 
Ratifications, Accessions, etc., as at 31 December 1979 (Sales No. 
E.80.V.10), pp. 35 et seq. 

Examples of prohibition have already been cited in the report of the 
Commission on the woik of its twenty-ninth session (Yearbook . . . 1977, 
vol. I I (Part Two), pp. 108-109, footnotes 458-462). Menüon can also be 
made of the convention on the Conservation of Migratory Species of Wild 
Animals signed at Bonn on 23 June 1979, which, in article I , subpara. 1 (к), 
recognizes "any regional economic integration organization" as a party; 
article XIV restricts the nght to enter reservations, but states that the 
reservations permitted are open to "any Stale or any regional economic 
integration organization" (International Protection of the Environment, 
Treaties and Related Documents, B. Riister, B. Simma and M . Bock, eds. 
(DobbsFeny.N.Y., Oceana. 1981). vol. ХХШ. pp. 14 and 24). One State 
(the USSR) objected to the mention of such organizations and has not 
become a party to the Convention. 

" The bitemational Convention on the SunpliHcation and Harnranization 
of Cusrams Procedures, concluded at Kyoto on 18 May 1973. authorizes 
certain reservations; EEC. which is a party to the Convention, has on several 
occasions accepted "annexes" while availing itself of the power to 
fonnulate reservations. (Official Journal of the European Communities, 

Convention on die International Transport of Goods under 
Cover of TIR Carnets (TIR Convention) concluded at 
Geneva on 14 November 1975.*^ This Convention has 
provided diat customs or economic unions may become 
parties to die Convention, eidier at die same time as all the 
member States do so or subsequenüy; die only article to 
which reservations are audiorized is die article relating to 
die compulsory settlement of disputes. Both Bulgaria and 
die German Democratic Republic have made declarations 
to die effect that: 

. . . the possibility envisaged in article 52, paragraph 3, for customs or 
economic unions to become Contracting Parties to the Convention, does 
not bind Bulgaria [the German Democratic Republic] with any obligations 
whatsoever with respect to these unions. 

The nine (at that time) member States of die Conununity 
and die European Economic Community jointiy formulated 
an objection in die following terms: 

. . The statement made by Bulgaria [the German Democratic 
Republic] concerning article 52(3) has the appearance of a reservation to 
that provision, although such reservation is expressly prohibited by the 
Convention. 

The Community and the Member States therefore consider that under no 
circumstances can this statement be invoked against them and they regard 
it as entirely void.»« 

There is no need to discuss or even to consider die legal 
problems created by this precedent. It merely indicates that 
international organizations (or at least organizations sharing 
certain common features widi international organizations) 
may be called upon to take cognizance of questions relating 
to reservations at a time when it would not perhaps be 
universally recognized, even in the context of inter-State 
relations, diat the rules of the Vienna Convention have 
become customary rules of international law. A l l that can be 
said is diat these precedents, especially that of the 1947 
Convention on the Privileges and Immunities of the Spe­
cialized Agencies and the 1946 Convention on die Privi­
leges and Immunities of die United Nations, show diat it is 
not unknown in current practice for international organiza­
tions to formulate what may be considered reservations or 
objections. 
(6) At its diirty-diird session, die Commission made a 
general review of the articles on reservations which it had 
adopted in first reading. It was encouraged to pay particular 
attention to this issue by die difficulty of the subject, on the 
one hand, and by die differences of opinion diat had become 
apparent among its members in fu^t reading and die oral 
and written comments of Governments, on die other. 
(7) Apart from tackling die difficult drafting problems 
involved, the Commission devoted a long discussion to the 
substantive problem of die formulation of reservations (art. 
19 of the Vienna Convention). It was left in no doubt that 
diis was die question diat gave rise to die greatest difficul­
ties, and that its solution required bodi a statement of 
principle and the admission of exceptions to that principle. 
(8) With regard to the principle, die options are either to 
extend to organizations the freedom to formulate reserva­
tions conferred upon States by article 19 of die Vienna 
Convention or, on the contiary, to state by way of a general 
rule that organizations are prohibited from making reserva­
tions. In either case, die consequences of die choice can be 
alleviated by appropriate exceptions. 

Ugislation, vol. 18 (1975). No. L 100. p. 1; ibid., vol. 21 (1978). No. L 
160. p. 13; ibid., vol. 23 (1980). No. L 100. p. 27.) 

" ECEATIANS/17. 
" United Nations. Multilateral Treaties . . . . p . 335. 
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(9) In first reading, the Conunission tried to establish a 
compromise between two approaches that became apparent 
during its discussions, the one favouring the principle of 
freedom and the other the principle of prohibition. As a 
result, it provided that the principle of freedom would apply 
with respect to treaties between international organizations 
and to reservations formulated by States, but that the 
possibility of reservations by international organizations to 
a treaty between intemational organizations would depend 
on the circumstances of the case. 
(10) Not all members of the Commission subscribed to 
this choice, and one of them proposed a consistent series of 
articles based on the principle of prohibition.^7 
(11) Numerous comments were made conceming the 
articles in first reading. In particular, it was said that the 
distinctions made by the Commission lacked logical Justi­
fication and employed imprecise criteria. Furthermore, as 
an extension of the compromise solution that it had adopted 
conceming the formulation of reservations in articles 19 and 
19 bis, the Commission had devoted an article 19 ter, 
having no equivalent in the Vienna Convention, to the 
formulation of objections to reservations, and it was claimed 
that the rules laid down in that article were pointless, 
complicated and ambiguous. 
(12) Finally, the Commission had proposed in articles 19, 
19 bis and 19 ter a description of the treaties in question 
which implied that the articles and, in consequence, the 
formulation of reservations applied only to multilateral 
treaties. While it is certain that reservations take on their 
ñill significance only in relation to multilateral treaties, it 
was pointed out that there had been examples in practice of 
reservations to bilateral treaties, that the question was the 
subject of dispute, and that the Vienna Convention was 
cautiously worded and took no stand on the matter. 
(13) After a thorough review of the problem, a consensus 
was reached within the Commission, which, choosing a 
simpler solution than the one it had adopted in first reading, 
assimilated intemational organizations to States for the 
purposes of the formulation of reservations. 
(14) Hence, the rules laid down in article 19 of the Vienna 
Convention now extend, in the cases of treaties between 
States and intemational organizations and treaties between 
intemational organizations, both to reservations formulated 
by States and to reservations formulated by intemational 
organizations. The principle of the freedom to formulate 
reservations that had been established for States is also valid 
for intemational organizations; this is in accordance with 
the wishes of such organizations and, it would seem, with a 
number of pointers from the realm of practice. The limits to 
that freedom which subparagraphs (a), (b) and (c) of article 
19 of the Vienna Convention lay down for States have been 
applied without change to intemational organizations. 
(15) This substantive change from the solutions chosen by 
the Commission in first reading makes for far simpler 
drafting. There is no longer any need to make a fundamental 
distinction between treaties between States and intemational 
organizations and treaties between intemational organiza­
tions; in some instances, it is even possible to forego 
distinguishing between the case of States and that of 
intemational organizations. Articles 19 and 19 bis as 
adopted in first reading have been reduced to a single 
provision, the new article 19; article 19 ter as adopted in 
first reading, which varied the regime for the formulation of 
objections to reservations according to whether the objec­
tion came from an organization or a State and whether the 

A/CN.4/L.253 (see footnote 70 above). 

treaty was between intemational organizations or between 
one or more States and one or more intemational organiza­
tions, has been deleted as having lost its raison d'être. The 
Commission has also been able, either as a direct conse­
quence of the change in the rules it proposes conceming the 
formulation of reservations, or merely by the use of simpler 
wording, substantially to refine the text of the other articles 
conceming reservations and, in particular, to reduce each of 
the combinations of articles 20 and 20 bis and 23 and 23 bis 
to a single article. 

Article 19. Formulation of reservations 

1. A State may, when signmg, ratifying, accepting, 
approving or acceding to a treaty, formulate a reserva­
tion unless: 

(a) the reservation is prohibited by the treaty or it is 
otherwise established that the negotiating States and 
negotiating organizations were agreed that the reserva­
tion is prohibited; 

(b) the treaty provides that only specified reserva­
tions, which do not include the reservation in question, 
may be made; or 

(c) in cases not falling under subparagraphs (a) and 
(b), the reservation is incompatible with the object and 
purpose of the treaty. 

2. An international organization may, when signing, 
formally confirming, accepting, approving or acceding 
to a treaty, formulate a reservation unless: 

(a) the reservation is prohibited by the treaty or it is 
otherwise established that the negotiating States and 
negotiating organizations or, as the case may be, the 
negotiating organizations were agreed that the reserva­
tion is prohibited; 

(b) the treaty provides that only specified reserva­
tions, which do not include the reservation in question, 
may be made; or 

(c) in cases not falling under subparagraphs (a) and 
(b), the reservation is incompatible with the object and 
purpose of the treaty. 

Commentary 

Article 19 replaces articles 19 and 19 bis as adopted in 
first reading. It is only for the sake of clarity that the article 
retains separate paragraphs for States and intemational 
organizations; the rules it lays down are substantially the 
same in each case. Paragraph 1, conceming States, differs 
from article 19 of the Vienna Convention only in that it 
mentions both "negotiating States and negotiating organi­
zations"; paragraph 2, conceming intemational organiza­
tions, speaks of "formally confirming" rather than "rati­
fying" and distinguishes, in subparagraph (a) between the 
case of treaties between States and intemational organiza­
tions and that of treaties between intemational organiza­
tions. 

Article 20. Acceptance of and objection to reservations 

1. A reservation expressly authorized by a treaty 
does not require any subsequent acceptance by the 
contracting States and contracting organizations or, as 
the case may be, by the contracting organizations unless 
the treaty so provides. 

2. When it appears from the object and the purpose 
of a treaty that the application of the treaty in its 
entirety between all the parties is an essential condition 
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of the consent of each one to be bound by the treaty, a 
reservation requires acceptance by all the parties. 

3. When a treaty is a constituent instrument of an 
uiteraational organization and unless it otherwise pro­
vides, a reservation requires the acceptance of the 
competent organ of that organization. 

4. In cases not falling under the preceding para­
graphs and unless the treaty otherwise provides: 

(a) acceptance of a reservation by a contracting 
State or by a contracting organization constitutes the 
reserving State or international organization a party to 
the treaty in relation to the accepting State or organiza­
tion if or when the treaty is in force for the author of the 
reservation and for the State or organization which has 
accepted it; 

(b) an objection by a contracting State or by a 
contracting organization to a reservation does not pre­
clude the entry into force of the treaty as between the 
objecting State or international organization and the 
reserving State or organization unless a contrary inten­
tion is defînitely expressed by the objecting State or 
organization; 

(c) an act expressing the consent of a State or of an 
international organization to be bound by the treaty and 
containing a reservation is effective as soon as at least 
one other contracting organization or, as the case may 
be, one other contracting organization or one contract­
ing State has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 and 
unless the treaty otherwise provides, a reservation is 
considered to have been accepted by a State if it shall 
have raised no objection to the reservation by the end of 
a period of twelve months after it was notified of the 
reservation or by the date on which it expressed its 
consent to be bound by the treaty, whichever is later. 

Commentary 

(1) As stated above, article 20 results from the merger of 
articles 20 and 20 bis as adopted in first reading. Like the 
corresponding provision in the Vienna Convention, the 
article moves directly to the problem of acceptance of and 
objection to reservations without the question of the "for­
mulation" of objections having been tackled in any way in 
the earlier articles; this was not the case with the articles 
adopted in first reading, since they included article 19 ter 
(now eliminated), which was devoted to that question. 
(2) Comparison of the present article 20 and article 20 of 
the Vienna Convention reveals two substantive points^s 
which merit comment and a number of drafting changes 

" There is a further substantive difference which was approved in fust 
reading and to which the Commission considered it unnecessary to revert, 
namely the omission ftom paragraph 2 of the present text of all reference to 
the "limited number of negotiating Sutes" Such a reference could hardly 
be transposed either to the field of treaties between organizations or to that 
of treaües between Sutes and intemational organizations. The object of 
article 20, paragraph 2, of the Vienna Convention is to place treaües under 
a special regime in cases where ' 'the applicaUon of the treaty in its entirety 
between all the parties is an essential condition of the consent of each one to 
be bound by the treaty" That text gives two critena for the nature of such 
consent: the limited number of negotiating States, and the object and purpose 
of the treaty The second criterion is perfectly valid for treaties between 
intemationaJ organizations or between States and intemational organiza-
üons, but the fust Is not and has therefore been discarded. The limited 
degree of participation in a negotiation cannot, indeed, be measured in the 
same way for treaties between Sutes as for treaties between international 
organizations or between Suies and intemational organizations, since the 
membership of intemational organizations already represents a multiplicity 
of States 

which it is sufficient simply to point out. The latter concem 
subparagraphs 4 (a) and {b), where mention of an intema­
tional organization appears alongside that of a State, and 
paragraph 1 and subparagraph 4 (c), where a distinction is 
made between the case of treaties between States and 
intemational organizations and that of treaties between 
intemational organizations. 
(3) Until the second reading of the draft articles the 
Commission had not adopted any text symmetrical with 
article 5 of the Vienna Convention, and article 20 conse­
quently contained no provision symmetrical with article 20, 
paragraph 3, of the Vienna Convention. The adoption of an 
article 5 brings within the scope of the present articles the 
constituent instruments of the intemational organizations of 
which at least one member is another intemational organi­
zation; it thus becomes necessary to insert a paragraph 3 
which reproduces word for word the corresponding provi­
sion of the Vienna Convention. It is, of course, understood 
that the meaning of the term "treaty" is not the same in the 
draft articles as in the Vienna Convention. 
(4) The second comment on the substance concems article 
20, paragraph 5, which deals with the effects of silence 
during a specified period (twelve months) with regard to a 
reservation formulated by a contracting State. The text of 
this provision as proposed in second reading is identical to 
that of article 20, paragraph 5, of the Vienna Convention; it 
provides that: 

. . . a reservation is considered to have been accepted by a State i f it 
shall have raised no objection to the reservation by the end of a period of 
twelve months after it was notified of the reservation or by the date on 
which It expressed its consent to be bound by the treaty, whichever is later. 

The rule therefore applies to reservations whether they are 
formulated by intemational organizations or by States; 
however, this new paragraph 5 does not state any rule 
conceming the acceptance of a reservation by an intema­
tional organization in the event that the organization does 
not react to the reservation within a specified period. In this 
respect, the paragraph as adopted in first reading assimi­
lated the situation of intemational organizations to that of 
States. 
(5) The majority of the members of the Commission 
accepted this change only after protracted discussion. Sev­
eral protests had been raised, in oral and written comments, 
against the assimilation of intemational organizations to 
States in this respect. It had been asserted that the paragraph 
in effect established "tacit acceptance" of reservations and 
that: 

. . . any actions by an intemational organization relating to a treaty to 
which It is a party must be clearly and unequivocally reflected in the 
actions of its competent body."' 

It was also remarked that twelve months was too short a 
period to serve as the basis for a rule of tacit acceptance, 
since, in the case of some intemational organizations, the 
bodies competent to accept reservations did not hold annual 
sessions. It was suggested in that connection that the twelve 
months' time-limit might have been extended in the case of 
intemational organizations. In contrast to this, it was said 
that the expiry of the twelve months' time-limit had less the 
effect of tacit acceptance than of the prescription of a right 
and that organizations could not be given the privilege of 
prolonging uncertainty conceming the substance of treaty 
obligations. It was further stated that constitutional consid­
erations specific to an organization could not in any case be 
taken into consideration when that organization expressed 

" Yearbook 1981, vol. 11 (Part Two), p. 190. annex П, sect. A. 13, 
para 2 
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its consent to be bound by a treaty after the formulation of 
a reservation by one of its partners. That was because the 
competent organs of the organization would have been 
aware of the reservation when they took the decision to bind 
the organization and their silence would therefore have been 
voluntary. 
(6) Finally, the Commission, without thereby rejecting 
the principle that even where treaties are concerned, obli­
gations can arise for an organization from its conduct,^ has 
refrained from saying anything in paragraph 5 of article 20 
concerning the problems raised by the protracted absence of 
any objection by an intemational organization to a reserva­
tion formulated by one of its partners. It was the Commis­
sion's view in this respect that practice would have no 
greater difficulty in producing remedies for the prolongation 
of a situation whose drawbacks should not be exagger-
ated.'i 

Article 21. Legal effects of reservations and of 
objections to reservations 

1. A reservation established with regard to another 
party in accordance with articles 19, 20 and 23: 

(a) modifies for the reserving State or intemational 
organization in its relations with that other party the 
provisions of the treaty to which the reservation relates 
to the extent of the reservation; and 

(b) modifies those provisions to the same extent for 
that other party in its relations with the reserving State 
or international organization. 

2. The reservation does not modify the provisions of 
the treaty for the other parties to the treaty inter se. 

3. When a State or international organization ob­
jecting to a reservation has not opposed the entry into 
force of the treaty between itself and the reserving State 
or organization, the provisions to which the reservation 
relates do not apply as between the author of the 
reservation and the objecting State or organization to 
the extent of the reservation. 

Article 22. Withdrawal of reservations and of 
objections to reservations 

1. Unless the treaty otherwise provides, a reserva­
tion may be withdrawn at any time and the consent of a 
State or of an international organization which has 
accepted the reservation is not required for its with­
drawal. 

2. Unless the treaty otherwise provides, an objection 
to a reservation may be withdrawn at any time. 

3. Unless the treaty otherwise provides, or it is 
otherwise agreed: 

(a) the withdrawal of a reservation becomes opera­
tive in relation to another contracting State or a con­
tracting organization or, as the case may be, another 
contracting organization or a contracting State only 
when notice of it has been received by that State or that 
organization; 

(b) the withdrawal of an objection to a reservation 
becomes operative only when notice of it has been 
received by the State or international organization which 
formulated the reservation. 

^ This question was studied again in connection with draft article 45. 
" Prolongation of uncertainties concerning the acceptance of a reserva­

tion has drawbacks principally in the case referred to in article 20, paragraph 
2, since it then delays the entry into force of the treaty. 

Article 23. Procedure regarding reservations 

1. A reservation, an express acceptance of a reser­
vation and an objection to a reservation must be formu­
lated in writing and communicated to the contracting 
States and contracting organizations and other States 
and international organizations entitled to become par­
ties to the treaty. 

2. If formulated when signing the treaty subject to 
ratification, act of formal confirmation, acceptance or 
approval, a reservation must be formally confirmed by 
the reserving State or international organization when 
expressing its consent to be bound by a treaty. In such a 
case the reservation shall be considered as having been 
made on the date of its confirmation. 

3. An express acceptance of, or an objection to, a 
reservation made previously to confirmation of the 
reservation does not itself require confirmation. 

4. The withdrawal of a reservation or of an objec­
tion to a reservation must be formulated in writing. 

Commentary to articles 21, 22 and 23 

By comparison with the texts adopted in first reading, 
these three articles exhibit only drafting changes, all of 
which have been made in order to lighten the text: article 22 
now has only three paragraphs instead of four, and the new 
version of article 23 is a product of the merger of articles 23 
and 23 bis as adopted in first reading. The result is that the 
new texts are very close to the corresponding provisions of 
the Vienna Convention, from which they differ only by 
their mention of intemational organizations in addition to 
States (art. 21, subparas. 1(a) and (b), and para. 3; art. 22, 
para. 1 and subpara. 3(b); art. 23, paras. 1 and 2) or by the 
fact that they distinguish between treaties between States 
and intemational organizations and treaties between inter­
national organizations (art. 22, subpara. 3 (a)). 

SECTION 3. ENTRY INTO FORCE AND PROVISIONAL 
APPLICATION OF TREATIES 

Article 24. Entry into force 

1. A treaty enters into force in such manner and 
upon such date as it may provide or as the negotiating 
States and negotiating organizations or, as the case may 
be, the negotiating organizations may agree. 

2. Failing any such provision or agreement, a treaty 
enters into force as soon as consent to be bound by the 
treaty has been established for all the negotiating States 
and negotiating organizations or, as the case may be, all 
the negotiating organizations. 

3. When the consent of a State or of an international 
organization to be bound by a treaty is established on a 
date after the treaty has come into force, the treaty 
enters into force for that State or that organization on 
that date, unless the treaty otherwise provides. 

4. The provisions of a treaty regulating the authen­
tication of its text, the establishment of the consent to be 
bound by the treaty, the manner or date of its entry into 
force, reservations, the functions of the depositary and 
other matters arising necessarily before the entry into 
force of the treaty apply from the time of the adoption of 
its text. 
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Article 25. Provisional implication 

1. A treaty or a part of a treaty is applied provision­
ally pending its enti7 into force if: 

(a) the treaty itself so provides; or 
(b) the negotiating States and negotiating organiza­

tions or, as the case may be, the negotiating organiza­
tions have in some other manner so agreed. 

2. Unless the treaty otherwise provides or the nego­
tiating States and negotiating organizations or, as the 
case may be, the negotiating organizations have other­
wise agreed, the provisional application of a treaty or a 
part of a treaty with respect to a State or international 
organization shall be terminated if that State or that 
organization notifies the other States and the organiza­
tions or, as the case may be, the other organizations and 
the States between which the treaty is being applied 
provisionally of its intention not to become a party to the 
treaty. 

Commentary to articles 24 and 25 

No substantive changes were made to these two articles 
after their second reading. Their wording is, however, 
considerably lighter than that of the corresponding provi­
sions as adopted in first reading, articles 24 and 24 bis and 
articles 25 and 25 bis respectively having been merged to 
form single articles. Articles 24 and 25 as now drafted differ 
from the corresponding articles of the Vienna Convention 
only in so far as is necessary to cater for the distinction 
between treaties between States and international organiza­
tions and treaties between international organizations (art. 
24, paras. 1, 2 and 3; art. 25, subpara. 1 (¿>) and para. 2). 

PART I I I 

OBSERVANCE, APPLICATION AND 
INTERPRETATION OF TREATIES 

SECTION 1. OBSERVANCE OF TREATIES 

Article 26. Pacta sunt servanda 

Every treaty in force is bindmg upon the parties to it 
and must be performed by them in good faith. 

Commentary 

This text reproduces the corresponding provision of the 
Vienna Convention. It calls for no comment other than that 
it may be said to constitute a definition of the very essence 
of treaties, thus recognizing that international organizations 
are genuine parties to legal instruments which are genuine 
treaties, even if some differences exist between their par­
ticipation and that of States. 

Article 27. Internal law of States, rules of 
intematiomd organizations and observance of treaties 

1. A State party to a treaty may not invoke the 
provisions of its internal law as justification for its 
failure to perform the treaty. 

2. An international organization party to a treaty 
may not invoke the rules of the organization as justifi­
cation for its failure to perform the treaty. 

3. The rules contained in the preceding paragraphs 
are without prejudice to article 46. 

Commentary 

( 1 ) From the purely drafting point of view, the preparation 
of a draft article adapting article 27 of the Vienna Conven­
tion to the treaties covered by the present draft quickly led 
to a proposal containing three paragraphs, dealing respec­
tively with the case of States, the case of international 
organizations and the reservation of article 46, which is 
common to both those cases. 

(2) It soon appeared, however, that the case of interna­
tional organizations raised major difficulties for some mem­
bers of the Commission. They considered that the "rules of 
the organization", as newly defined in article 2, subpara­
graph 1 (/), could not be assimilated to the internal law of a 
State since those rules themselves constituted rules of 
international law; treaties concluded by an international 
organization to implement those rules, far from being 
exempt from compliance with them, must be subject to 
them so that, at least in one member's opinion, the 
international organization should have the right to modify 
the treaties in question whenever that was necessary for the 
legitimate and harmonious exercise of its functions. Various 
examples were given. For instance, resolutions of the 
Security Council concerning the dispatch of peace-keeping 
forces could result in treaties being concluded between 
certain States and the United Nations, but no such treaty 
could prevent the Council from amending the resolutions it 
had adopted. Again, an organization might undertake by 
treaty to supply certain assistance to a State, but the treaty 
could not prevent the organization from suspending or 
terminating that assistance if it decided that the State in 
question had failed in its obligations concerning, for ex­
ample, respect for human rights. Another member of the 
Commission did not accept the foregoing line of argument, 
but maintained that international organizations are no less 
bound by their treaties than are States and that, conse­
quently, international organizations are not free to amend 
their resolutions or to take other measures which absolve 
them from their international obligations without engaging 
their responsibility under international law. 

(3) A broad exchange of views thus took place in the 
Commission. While there was agreement among its mem­
bers on questions of principle, the Commission expressed 
doubts as to the advisability of drafting for organizations a 
paragraph 2 drawing attention to an aspect of the question 
which was of particular importance for international orga­
nizations, and as to the terms of such a paragraph. In first 
reading, it adopted the following text, subject to review of 
its terms in second reading: 

2. An international organization party to a treaty may not invoke the 
rules of the organization as justirication for its failure to perform the treaty, 
unless performance of the treaty, according to the intention of Ihe parUes, 
is subject to the exercise of the functions and powers of the organization. 

Since the Commission considered the wording used unsat­
isfactory and had doubts about the need to provide for such 
a broad exception, it adopted in second reading paragraph 2 
as set forth above. The paragraph lays down a rule for 
organizations which is identical to that laid down for States 
in paragraph 1, the term "rules of the organization" simply 
being substituted for the term "internal law" which is used 
in the case of States. The various stages along the path taken 
by the Commission are discussed below. 
(4) One point is certain: article 27 of the Vienna Conven­
tion pertains more to the regime of international responsi­
bility than to the law of treaties. It can thus be seen аь an 
incomplete reference to problems which the Convention did 
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not purport to deal with (art. 7 3 ) , e v e n though some of its 
articles are not unconnected with questions of responsibility 
(for example, arts. 18, 48, 49, 50, 60). Hence it cannot be 
claimed that article 27 provides an answer to all the 
questions arising from the rules of intemational responsi­
bility, nor can the article be transposed to the case of 
intemational organizations in the expectation of finding 
such an answer. According to the principles of international 
responsibility, a State may invoke a wrongful act of another 
State in order to deny it the benefit of performance of a 
treaty. An intemational organization may deny a contract­
ing State the benefit of performance of a treaty if that State 
has committed a wrongful act against the organization, no 
matter whether that wrongful act consists in a breach of the 
treaty or of a general rule of intemational law, or in a 
breach of the rules of the organization if the State is also a 
member of the organization. Here then is a very clear case 
in which an intemational organization may invoke the rules 
of the organization, or rather a breach of the rales of the 
organization, or rather a breach of the rales of the organi­
zation, as a ground for its own non-performance of a treaty. 
However, this involves the operation of the rales of respon­
sibility, a process which must be fully reserved in accor­
dance with article 73 of the Vienna Convention. 
(5) Another equally certain point is that article 27 con­
templates only valid treaties which have been properly 
concluded. Where that is not the case, invalidity and not 
intemational responsibility is involved.The problem thus 
becomes much more specific. Each organization has certain 
limits to the treaties it may conclude concerning the exercise 
of its functions and powers. I f those limits are overstepped, 
the question of the validity of the treaties will arise; if they 
are respected, the treaties will be valid.'" It must therefore 
be acknowledged that, to an extent to be determined for 
each organization, the possibility exists for an organization 
to bind itself by treaty in regard to the exercise of its 
functions and powers. Not to recognize this would simply 
be to deny the organization the right to bind itself otherwise 
than under purely discretionary conditions. It must be 
recognized, however, that it may be a delicate matter to 
determine the margin within which each organization can 
commit itself. 
(6) For although the organization has some margin of 
freedom, constitutionally, to bind itself by treaty in regard 
to the exercise of its functions, the treaty which the 
organization concludes must still make it clear that such is 
its object and purpose, and this depends essentially on the 
will of the parties to the treaty, i.e. on their intention. In this 
connection, there are two conceivable hypotheses. The first 

" Article 27 is Ihe result of an amendment (A/CONF.39/C. 1/L 181), 
which was discussed at the United Nations Conference on the L^w of 
Treaties (Official Records of the United Nations Conference on the Law of 
Treaties, First Session, Summary records of the plenary meetings and of the 
meetings of the Committee of the Whole (United Nations publication, Sales 
No. E.68.V 7), pp. 151-158, 28th meeting of the Committee of the Whole, 
paia. 58, and 29th meeting, para. 76). The amendment was adopted, but not 
before the Expert Consultant had expressed his doubts about the acceptance 
of a text which related mainly to international responsibility (ibid., p. 158, 
29th meeting. Committee of the Whole, para. 73). After consideration by 
the Drafting Committee, the text was approved as a separate article from 
anide 23 (which became article 26) because it could not be placed on the 
same footing as the pacta sunt servaruia rale (ibid., pp. 427-428, 72nd 
meeting of the Committee of the Whole, paras. 29^8). 

" The reservation in article 27 concerning article 46 of the Vienna 
Convention, which was inserted in the circumstances described in the 
preceding note, is of considerable importance in the case of treaties 
concluded by an organization with one of its member States, since the latter 
may find that breaches of the rales of the organization are invoked against 
it. 

** See the commentary to article 46, below 

is that the organization freely and unilaterally takes a 
decision, by means of a resolution of one of its organs, 
which it reserves the right to revoke or alter unilaterally, 
and the sole purpose of the treaty which it concludes is to 
provide for the implementation of that resolution, if it is 
subject to that resolution, on which it is entirely dependent 
and whose fate it automatically f o l l o w s . T h e second 
hypothesis is that the organization concludes a treaty which, 
without being conditional on prior resolutions of the orga­
nization and without being subject to the retention or 
non-alteration of such resolutions, binds it in an autono­
mous manner. 

(7) In the case of a treaty concluded by the organization, 
the question whether the first or second of the hypotheses 
considered above applies is, subject to article 4 6 , a 
question of interpretation of the treaty and has to be solved 
in accordance with articles 31 et seq., on interpretation of 
treaties. This was a decisive factor in second reading; the 
Commission considered that it was not possible to refer here 
to other elements that could be taken as guides in interpret­
ing the treaty; it also considered that it was unnecessary to 
add further references—to articles 6 and 31, for example— 
to that of article 46. 

(8) I f these problems are considered from a more general 
standpoint, the following observations can also be made. 
The Vienna Convention accords only a few brief references 
in paragraph 2 of article 30 to the question of the subordi­
nation of one treaty to another or, to put the problem in still 
broader terms, to the question of groups of treaties.'7 д 
fortiori it has ignored the question of the subordination of a 
treaty to a unilateral act of an organization; but the latter 
question must be set in the wider context of the regime of 
treaties concluded by an organization with a member State, 
which will be taken up later in the commentary to article 46. 
The subordination of a treaty to a unilateral act of the 
organization can only arise in practice for States whose 
status as members of an organization renders them substan­
tially subject to the "rales of the organization". 

SECTION 2. APPLICATION OF TREATIES 

Article 28. Non-retroactivity of treaties 

Unless a different intention appears from the treaty or 
is otherwise established, its provisions do not bind a 
party in relation to any act or fact which took place or 
any situation which ceased to exist before the date of the 
entry into force of the treaty with respect to that party. 

" This hypothesis would also be conceivable in the case of a treaty 
between Slates. The following are two examples. The constitution of a State 
grants its nationals the right to vote even i f they are resident abroad; to 
implement this provision, the State concluded a treaty with another State. Or 
again, a national law grants certain benefits to aliens who are resident in the 
country and who satisfy certain conditions; the State concludes treaties 
which determine the regime of administrative evidence and certification 
required from the country of origin to enable these aliens actually to secure 
without difficulty the benefits provided for by the national law. The treaties 
concluded for this purpose do not affect any intemational consolidation of 
the national law. 

" If the 1тефге1а1юп does not lead to a choice between two constructions 
that are equally possible as regards the constitutionality of the commitment, 
but offers a choice between one constraction in favour of an unconstitutional 
commitment and another in favour of a legally valid commitment, the latter 
construction should be preferred, even if it reduces the scope of the 
commitment. 

See the commenlary to anicle 36 bis. below 
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Commentary 

Neither the machinery nor the regime of the treaties 
covered by die present draft articles offer any reasons for 
departing from the text of die Vienna Convention. 

Article 29. Territorial scope of treaties 

Unless a different intention appears from the treaty or 
is otherwise established, a treaty l)etween one or more 
States and one or more international organizations is 
binding upon each State party in respect of its entire 
territory. 

Commentary 

(1) Article 29 of die Vienna Convention, which stems 
from die Intemational Law Commission's draft and an 
amendment adopted by die United Nations Conference on 
die Law of Treaties, expresses a fundamental principle: that 
widi regard to its intemational commitments, a State is 
bound indivisibly in respect of all its parts. 
(2) This principle can be extended without difficulty, by 
modifications of wording, to die obligations of States under 
treaties between one or more States and one or more 
intemational organizations, but is it possible to imagine a 
parallel provision conceming die obligations of intema­
tional organizations? Despite die somewhat loose references 
which are occasionally made to the "territory" of an 
intemational organization,we cannot speak in this case of 
"territory" in die strict sense of the word. However, since 
diis is so and since account must nevertheless be taken of 
die variety of situations which die multiple functions of 
intemational organizations may involve, it seemed prefer­
able to avoid a formula which was too rigid or too narrow. 
I f die draft articles said diat, in the case of an intemational 
organization which is a party to a ti-eaty, die scope of 
application of die treaty extended to die entire territory of 
die States members of that organization, the draft would 
diverge from article 29 of die Vienna Convention by raising 
die question of die scope of application of a ti-eaty, which is 
not expressly covered by diat Convention. 

(3) A problem comparable to diat affecting States, and 
one which might in fact arise for intemational organizations 
in different and yet parallel terms, is die question of die 
extension of treaties concluded by an intemational organi­
zation to all die entities, subsidiary organs, connected 
organs and related bodies which come widiin the orbit of 
that intemational organization and are incorporated in it to 
a greater or lesser extent. It would be useful to make it clear 
diat, unless diere is a properly established indication to the 
conti-ary, when an intemational organization binds itself by 
treaty, it also binds all diese other bodies. Conversely, a 
ti-eaty concluded on behalf of a subsidiary organ should bind 
die entire organization as well. However, as pointed out 
elsewhere," diis is an area in which notions, vocabulary 
and the practice of intemational organizations are not 
setded, and it seemed wisest to leave aside a subject which 
it is too early to codify. 

" "Postal territory" (Constitutionof UPU, art. 1 (United Nations, Treaty 
Series, vol. 611, p. 64)); "territory of the Community" (Court of Justice of 
the European Communities, Reports of Cases before the Court. 1974-78 
(Luxembourg), vol. X X , p. 1421); and other examples rtiatuig, for 
instance, to the territory of a customs union. 

" Yearbook . . . Í97J , vol. 11, pp. 85-86, document A/CN 4/271, paras. 
65-68. 

Article 30. Application of successive treaties relating to 
the same subject-matter 

1. The rights and obligations of States and interna­
tional organizations parties to successive treaties relat­
ing to the same subject-matter shall be determined in 
accordance with the following paragraphs. 

2. When a treaty specifies that it is subject to, or 
that it is not to be considered as incompatible with, an 
earlier or later treaty, the provisions of that other treaty 
prevail. 

3. When all the parties to the earlier treaty are 
parties also to the later treaty but the earlier treaty is not 
terminated or suspended in operation under article 59, 
the earlier treaty applies only to the extent that its 
provisions are compatible with those of the later treaty. 

4. When the parties to the later treaty do not include 
all the parties to the earlier one: 

(a) as between two parties, each of which is a party 
to both treaties, the same rule applies as in paragraph 3; 

(b) as between a party to both treaties and a party to 
only one of the treaties, the treaty to which both are 
parties governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to article 41, or 
to any question of the termination or suspension of the 
operation of a treaty under article 60 or to any question 
of responsibility which may arise for a State or for an 
international organization from the conclusion or appli­
cation of a treaty the provisions of which are incompat­
ible with its obligations towards another State or an 
organization or, as the case may be, towards another 
organization or a State not party to that treaty, under 
another treaty. 

6. The preceding paragraphs are without prejudice 
to Article 103 of the Charter of the United Nations. 

Commentary 

(1) The adoption, in regard to the treaties which form the 
subject-matier of die present draft articles of a text similar to 
article 30 of die Vienna Convention raised only one 
question of substance, which the Commission discussed but 
failed to settle, and which its proposed draft article 30 does 
not solve. Article 30 of die Vienna Convention begins widi 
a reservation: "Subject to Article 103 of die Charter of die 
United Nations . . . " . Could this provision, about which 
there can be no question so far as States are concerned, be 
extended to intemational organizations as well? Article 103 
provides diat: 

In the event of a conflict between the obligations of the Members of the 
United Nations under the present Charter and their obligations under any 
other intemational agreement, their obligations under the present Charter 
shall prevail. 

Two arguments were advanced in the Commission. The 
fu^t was that die provision extends to intemational organi­
zations as well as to States because the membership of the 
United Nations is quasi-universal, because intemational 
organizations constitute instruments for collective action by 
States and because it is inconceivable diat, in regard to 
collective action. States should rid themselves of limitations 
to which they are subject individually. The second argu­
ment was diat Article 103 does not mention intemational 
organizations, which can therefore conclude any agreement 
whatsoever without having to take account of the Charter, 
to which they are not and cannot be parties. Besides the fact 
that these two arguments are diametrically opposed, some 
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members considered that it was not the Commission's 
function to 1п1ефге1 the Charter and that the Commission 
should state the proviso regarding Article 103 of the Charter 
in such a way that both inteфretations would be possible. 
To that end, the reservation of Article 103 has been 
separated from paragraph 1 of the draft article and placed at 
the end of the article as paragraph 6, in terms which are 
deliberately ambiguous. The Commission also considered, 
in second reading of article 30, whether it would be 
advisable to propose that paragraph 6 should be stated in the 
form of a general article applicable to the drañ articles as a 
whole. It decided against doing so on the grounds that such 
an article would add nothing to the obligations set forth in 
the draft articles. 

(2) The various paragraphs of article 30 reproduce almost 
literally the corresponding paragraphs of the Vienna Con­
vention, except for paragraph 6 which has been taken fr^om 
paragraph 1 of the Vienna Convention for the reasons stated 
above. In second reading, the Commission simplified the 
wording of paragraph 4 considerably and made paragraph 5 
more explicit. 

SECTION 3. INTERPRETATION OF TREATIES 

General commentary to section 3 

(1) Draft articles 31, 32 and 33 below reproduce un­
changed articles 31, 32 and 33 of the Vienna Convention. 
This is rendered possible by the fact that, in substance, 
these articles of the Convention are based on the fundamen­
tal characteristics of a consensus of wills, whoever the 
parties to the consensus may be, and that, in form, none of 
these articles defines the nature of the parties, for instance 
by using the term "State". 
(2) This by no means implies that the practical application 
of the mies stated in these articles will not differ according 
to the parties to the treaty, its object or some other 
characteristic of the treaty. This is true of treaties between 
States, and no less true of treaties between intemational 
organizations or between one or more States and one or 
more intemational organizations. For example, it has been 
pointed out that "preparatory work" may have specific 
aspects, particularly for intemational organizations. The 
intemational engagement of an intemational organization 
generally entails intervention by a number of bodies and 
work and discussion in public of a kind likely to confer on 
the preparatory work various features whose importance 
should not be underestimated. 

Article 31. General rule of interpretation 

1. A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its 
object and purpose. 

2. The context for the purpose of the interpretation 
of a treaty shall comprise, in addition to the text, 
including its preamble and annexes: 

(a) any agreement relating to the treaty which was 
made between all the parties in connection with the 
conclusion of the treaty; 

(b) any instrument which was made by one or more 
parties in connection with the conclusion of the treaty 
and accepted by the other parties as an instrument 
related to the treaty. 

3. There shall be taken into account, together with 
the context: 

(a) any subsequent agreement between the parties 
regarding the interpretation of the treaty or the appli­
cation of its provisions; 

{b) any subsequent practice in the application of the 
treaty which establishes the agreement of the parties 
regarding its interpretation; 

(c) any relevant rules of international law applicable 
in the relations between the parties. 

4. A special meaning shall be given to a term if it is 
established that the parties so intended. 

Article 32. Supplementary means of interpretation 

Recourse may be had to supplementary means of 
interpretation, including the preparatory work of the 
treaty and the circumstances of its conclusion, in order 
to confirm the meaning resulting from the application of 
article 31, or to determine the meaning when the 
interpretation according to article 31: 

(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or 

unreasonable. 

Article 33. Interpretation of treaties authenticated in 
two or more languages 

1. When a treaty has been authenticated in two or 
more languages, the text is equally authoritative in each 
language, unless the treaty provides or the parties agree 
that, in case of divergence, a particular text shall 
prevail. 

2. A version of the treaty in a language other than 
one of those in which the text was authenticated shall be 
considered an authentic text only if the treaty so pro­
vides or the parties so agree. 

3. The terms of a treaty are presumed to have the 
same meaning in each authentic text. 

4. Except where a particular text prevails in accor­
dance with paragraph 1, when a comparision of the 
authentic texts discloses a difference of meaning which 
the application of articles 31 and 32 does not remove, the 
meaning which best reconciles the texts, having regard 
to the object and purpose of the treaty, shall be adopted. 

SECTION 4. TREATIES AND THIRD STATES OR 
THUID ORGANIZATIONS 

General commentary to section 4 

The articles which make up section 4 of the Vienna 
Convention have been transposed to treaties that are the 
subject of the present draft articles without causing any 
substantive problems, save for one point conceming article 
36. A general regime has thus been established which 
corresponds to articles 34, 35, 36, 37 and 38 whereby the 
situation of intemational organizations is assimilated, with 
the exception of article 36, to that of States. Article 36 bis 
deals with a special situation, which calls for special mies, 
namely, that of treaties to which organizations are parties 
and which are designed to create rights and obligations for 
the member States of those organizations. 
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Article 34. General rule regarding third States and 
third organizations 

A treaty does not create either obligations or rights 
for a third State or a third organization without the 
consent of that State or that organization. 

Commentary 

The principle which the Vienna Convention lays down is 
only the expression of one of the fundamental consequences 
of consensuality. It has been adapted without difficulty to 
treaties to which one or more intemational organizations are 
parties; in second reading, the Commission combined in a 
single paragraph the two paragraphs of the draft adopted in 
fu^t reading, >oo thus emphasizing the parallel with the 
Vienna Convention. 

Article 35. Treaties providing for obligations for third 
States or third organizations 

1. An obligation arises for a third State from a 
provision of a treaty if the parties to the treaty intend the 
provision to be the means of establishing the obligation 
and the third State expressly accepts that obligation in 
writing. 

2. An obligation arises for a third organization from 
a provision of a treaty if the parties to the treaty intend 
the provision to be the means of establishing the obliga­
tion and the third organization expressly accepts that 
obligation m writing. Acceptance by the third organiza­
tion of such an obligation shall be governed by the 
relevant rules of that organization. 

Commentary 

The provisions of this article are the rules of the Vienna 
Convention extended to treaties to which intemational 
organizations are parties. In first reading, the Commission 
provided for a further condition, namely, that the obligation 
established for the organization should be " in the sphere of 
its activities". However, acceptance by the organization is 
governed by the relevant rules of the organization, and as 
article 35 refers to that rule, it was considered unnecessary 
to add that further condition, since the competence of the 
organization is always restricted to a particular sphere of 
activity. In second reading, the restriction was deleted and 
the draft article reduced to two paragraphs. 

Article 36. Treaties providing for rights for third States 
or third organizations 

1. A right arises for a third State from a provision of 
a treaty if the parties to the treaty intend the provision 
to accord that right either to the third State, or to a 
group of States to which it belongs, or to all States, and 
if the third State assents thereto. Its assent shall be 
presumed so long as the contrary is not indicated, unless 
the treaty otherwise provides. 

Yearbook. . . 1977, vol. П (Part Two), p. 123. Examples will also be 
found Ш the commentary of treaties between two intemauonal organizations 
which offer to create nghts and obligations for a third State. As already 
stated, a treaty between States which has as its object the creation of rights 
and obligations for a thud organization does not fall within the scope (so far 
as acceptance by the organization is concerned) of either the present articles 
or the Vienna ConvenUon. Such treaties are common where an existing 
organization is to be entrusted with new functions and powers. For another 
example, see article 34 of the draft articles on succession of States in respect 
of Stale property, archives and debts (Yearbook . . 1981, vol 11 (Part 
Two), pp 80-81) 

2. A right arises for a third organization from a 
provision of a treaty if the parties to the treaty intend the 
provision to accord that right either to the third orga­
nization, or to a group of international organizations to 
which it belongs, or to all organizations, and the third 
organization assents thereto. Its assent shall be governed 
by the relevant rules of the organization. 

3. A State or an international organization exercis­
ing a right in accordance with paragraph 1 or 2 shall 
comply with the conditions for its exercise provided for 
in the treaty or established in conformity with the 
treaty. 

Commentary 

(1) The text of article 36 distinguishes between the case 
where a right arises for a State and the case where it arises 
for an intemational organization. The solution embodied in 
article 36 of the Vienna Convention is proposed in the 
former circumstance (paragraph 1), but a somewhat stricter 
regime in the latter (paragraph 2). 
(2) The presumption of consent provided for in article 36, 
paragraph 1, of the Vienna Convention and in paragraph 1 
of the present article in respect of States has thus been 
eliminated in regard to the expression of the consent of an 
organization to accept a right accorded it by a treaty to 
which it is not a party. This stricter regime is Justified by the 
fact that the intemational organization has not been given 
unlimited capacity and that, consequently, it is not possible 
to stipulate that its consent shall be presumed in respect of 
a right, The consent of the organization is therefore never 
presumed, but paragraph 2 of the article lays down no 
special conditions as to the means whereby such consent is 
to be expressed. 
(3) Paragraph 2, like paragraph 2 of article 35, also carries 
a reminder, that consent continues to be govemed by the 
relevant rules of the organization. This reminder is particu­
larly necessary since the Vienna Convention does not define 
the legal theory that justifies the effects of consent. In 
regard to obligations, the Commission's commentary to its 
draft article which formed the basis for article 35 of the 
Vienna Convention referred to the mechanism of a ' 'collat­
eral agreement",'02 that is, of a treaty that would come 
within the scope of the present articles. But, in the case of 
rights, other legal mechanisms, including that of stipulation 
pour autrui, have been mentioned. 
(4) Paragraph 3 states a mle identical to that in the Vienna 
Convention (art. 36, para. 2), but adapts it to treaties to 
which intemational organizations are parties. 

Article 36 bis. Obligations and rights arising for States 
members of an international organization from a treaty 

to which it is a party 

Obligations and rights arise for States members of an 
international organization from the provisions of a 
treaty to which that organization is a party when the 

It is possible to go even further and to argue that the very idea of a 
nght, in the sense of a "subjective right", of an organization seldom 
corresponds to all the facts. The "nghts" of an organization correspond to 
"functions", which the organization is not at liberty to modify. In other 
words, the exercise by an organization of certain "rights" is generally also 
a matter of performing an "obligation", at least in regard to its members, 
and for that reason the situation of an organization cannot be fully equated 
with that of a State. 

Yearbook . . 1966. vol. 11. p. 227, document A/6309/Rev.l, part. 
I I , chap. I I , commentary to article 31. 

Ibid., pp 228-229, commentary to article 32. 
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parties to the treaty intend those provisions to be the 
means of establishing such obligations and according 
such rights and have defined their conditions and effects 
in the treaty or have otherwise agreed thereon, and if: 

(a) the States members of the organization, by vir­
tue of the constituent instrument of that organization or 
otherwise, have unanimously agreed to be bound by the 
said provisions of the treaty; and 

(b) the assent of the States members of the organi­
zation to be bound by the relevant provisions of the 
treaty has been duly brought to the knowledge of the 
negotiating States and negotiating organizations. 

Commentary 

(1) Article 36 bis is unquestionably the one that has 
aroused most comment, controversy and difficulty, both in 
and outside the Commission. Since the first proposal 
submitted by the Special Rapporteur in 1977,io* its form 
and content have undergone many changes that have modi­
fied, not only its wording, but also its scope. The evolution 
of the Commission's thinking on the question must first be 
summarized (paras. (2) to (10) below), following which the 
text as finally adopted by the Conmiission will be discussed 
in the commentary. 
(2) There can be no question as to the development of a de 
facto situation which the Vienna Convention did not con­
template—and indeed did not have to—'"'namely a situa­
tion where several treaties, each involving in a distinctive 
manner an international organization and its member States, 
lead to a single result which creates certain relationships 
between those separate commitments.'o* For example, a 
customs union, in the case where it takes the form of an 
international organization, normally concludes tariff agree­
ments to which its members are not parties. Such tariff 
agreements would be pointless unless they were to be 
immediately binding on member States; this is what is 
provided for under the constituent treaty of the customs 
unioni*)^ and in this way certain relationships are established 
between two or more treaties. But other, more modest, 
examples may also be given. For instance, an international 
organization, before concluding a headquarters agreement 

'** Yearbook . 1977, vol. I I (Part One), pp. 128-129, document 
A/CN.4/298; for the different versions of article 36 bis, see also Yearbook 
. . . 1978, vol. I I (Part Two) p. 134; tenth report of the Special Rapporteur 
(A/CN.4/34I and Add. l ) , para. 104, reproduced in Yearbook . . . 1981, 
vol. 11 (Part One); and eleventh report of the Special Rapporteur (A/CN.4/ 
353), para. 26, reproduced in Yearbook . . . 1982. vol. I I (Part One). 

'"^ It was pointed out, however, that Ihe Vienna Convention applies lo 
treaües between States which create an international organization and that 
such an organization, while not a party to its constituent instrument, is not 
a third party vis-à-vis that instrument. The effects of a treaty between States 
as regards a third international organization are governed neither by the 
Vienna Convention nor by the present draft articles. 

" * So far as the regime of a "group' ' of treaties is concerned, it is merely 
pointed out that article 30, para. 2, of the Vienna Convenüon refers to the 
case when "a treaty specifies that it is subject lo . . . an earlier . . . treaty". 
However, as is noted further on, article 37 does not even mention the 
concept of a "collateral treaty" The Commission encountered a similar 
problem in connection with article 27, namely, the subordínaüon of a treaty 
to a resolution of an organ of an international organization, the implemen­
tation of which must be provided for by that treaty. Another case concerns 
the effects of a most-favoured-nation clause which establishes a relationship 
between the effects of a treaty and the conclusion of other treaties; but 
special draft articles on most-favoured-nation clauses have been prepared by 
the Commission (Yearbook . . . 1978. vol. I I (Part Two), pp. 8 ei seq.). 

'"^ This IS the well-known case of EEC. In the earlier versions of article 
36 bis, as well as in some commentaries, it may perhaps have appeared that 
the article had been drafted solely in the light of the case of the Coinmunity, 
which would have raised inter alia an objection of pnnciple, namely, that 
the draft articles were not meant to govern specific situaUons. The wording 
finally adopted indicates that article 36 bis is entirely general in scope 

with a State, may wish its member States to agree among 
themselves, and with the organization itself, beforehand so 
as to establish, at least in part, some of the provisions of the 
headquarters agreement. Another possible case is where a 
regional organization has reason to conclude a treaty with 
one or more States, which are to provide substantial 
financial support, for the execution of a regional develop­
ment project. In such cases it will often happen that State or 
States concerned make their assistance subject to certain 
financial or other undertakings on the part of the States 
members of the organization. The organization will then 
have to make sure of those commitments before the final 
stage of the negotiation of the assistance treaty. Conse­
quently, in present circumstances, it is certainly possible to 
envisage many instances where a treaty to which an 
organization is party is concerned with the obligations of 
member States. 
(3) The question which then immediately arises is whether 
such cases call for special rules or whether they do fall, 
quite simply, within the scope of articles 34 to 37 of the 
Vienna Convention. To start with, it should be noted that 
neither the Commission in its work on the law of treaties, 
nor the United Nations Conference on the Law of Treaties, 
ever referred to these or similar cases. It was always very 
conventional situations that were contemplated, and al­
though theories such as stipulation pour autrui were some­
times mooted within the Commission, the Convention 
remained extremely reticent as regards the legal mechanism 
whereby rights and obligations could arise for third States. 
Only in the commentaries of the Commission and its 
Special Rapporteur is reference made to a "collateral 
agreement" to the basic treaty. By establishing two differ­
ent regimes—one for rights and one for obligations— 
concerning the consent given by the third State, the Vienna 
Convention also raised difficulties in the most frequent 
case, where rights and obligations are created simulta­
neously. 
(4) The advantage of including special provisions in the 
draft articles stems mainly from the following reasons. 
(5) In the first place, the creation of obligations for a third 
State is made subject, both in the Vienna Convention and 
under the general regime established by article 35 of the 
draft articles, to express consent given in writing by the 
third State and normally subsequent to the conclusion of the 
treaty; the same applies to the creation of obligations for 
third organizations. The Commission's intention is to lay 
down the rule to the effect that the creation of an obligation 
for a third party requires, in addition to the consent of all the 
parties to the basic treaty, the consent of the States on whom 
the obligation is to be imposed, and that such consent must 
be express. The Corrunission therefore rejected a number of 
proposals by the Special Rapporteur which failed to under­
line sufficiently the need for such consent, or even provided 
for the possibility of presumed or implicit consent. How­
ever, in the case provided for under article 36 bis the 
requirement of express consent in writing, instituted as a 
general rule by article 35, needs to be made more flexible, 
or at least clarified, in certain respects. This is because in 
practice, it is apparent that in some cases, as the examples 
given make clear, the consent of States members of the 
organization is given prior to the conclusion of the treaty by 
the organization, whereas article 35 seems rather to refer to 
subsequent consent. Then the requirement of consent in 
writing also seems to refer to consent given in an instrument 
within the meaning of the law of treaties, and this is why the 
idea of a collateral treaty to which the third State is party is 
suggested by article 35. However, while the Commission 
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readily agrees widi die finding that proof of die requisite 
consent will in point of fact be derived only from written 
documents, it considers diat it must be made clear that the 
actual idea of a collateral treaty must not be imposed or 
discarded in any general way in the case contemplated by 
article 36 bis. This again is an important point which came 
up in die Commission only at die end of its discussions and 
which relates to the regime, that is, to die actual effects of 
the requisite consent. 
(6) This is a second, and even more fundamental, reason 
for providing for a solution, for the case covered by article 
36 bis, which departs from die ordinary law regime estab­
lished bodi in the Vienna Convention and in the draft 
articles for article 37. 
(7) Article 37 adopts different solutions as regards the 
extent of the consents given and the relationship between 
die treaty and die effects of die consents given, depending 
on whedier rights or obligations are involved. Paragraph 1 
of article 37 stipulates that an obligation may be modified 
only "with die consent of die parties to die treaty and of die 
diird State": die parties to die treaty are dierefore bound by 
the consent of the third State. That solution might seem a 
little surprising: why require the consent of die diird State 
when die aim is to relieve it of a burden? The only 
explanation is diat it is no more dian the logical conse­
quence of the requirement of consent laid down for the 
establishment of die obligation. In other words, even 
diough die Vienna Convention does not make any formal 
reference to such an explanation, everything happens as 
diough a treaty relationship had arisen between die parties 
to die treaty and third parties. This is die case of a collateral 
agreement referred to in the travaux préparatoires of the 
Special Rapporteur and die Commission. For a right, die 
solution is a different one, since it may be revoked by the 
parties to die treaty unless it is established that it "was 
intended not to be revocable or subject to modification 
widiout the consent of die diird State". The text of the 
Vienna Convention'"^ gives rise to problems of 1п1ефге1а-
tion, in particular because of the combination of two 
separate rules when rights and obligations are established 
simultaneously for the benefit of a diird party. But above 
all, it should be noted that die Convention leaves unan­
swered many questions conceming the links that exist 
between two sets of rights and obligations, die fu^t of which 
binds the parties to the treaty to one another and the second 
which unites those same parties and a State not party to diat 
treaty. 

(8) Nonedieless, in die particular case where States are 
members of an intemational organization party to a treaty 
which is designed to create obligations and rights for them 
and to which they are not parties, die rules laid down by 
article 37 seem to be inappropriate. Even diough they may 
be of only a residual character, and the parties concerned 
may adopt odier provisions, they nonetheless lay down 
rales of principle which are not valid for this particular case. 
Actually, die case cannot be the subject of any general rale, 
so broad is the possible diversity of specific situations. This 
can be easily illustrated by referring to some of the 
examples given above, such as the case of an organization 
diat has been given its form by a customs union and 
concludes tariff agreements with States. It will be readily 
agreed that the States members of such an organization are 

" * The rule is expressed in article 37 in the following way. 
' '2. When a nght has arisen for a third State in conformity with article 

36, the right may not be revoked or modified by the parties if it is 
established that the right was intended not to be revocable or subject to 
modification without the consent of the third State." 

bound to respect those tariff agreements, and it is conceiv­
able that die States which have concluded diose tariff 
agreements widi the organization have acquired the right to 
insist directly on their observance by the member States of 
the organization. However, shon of paralysing the customs 
union, the member States do not have the right to make dieir 
consent subject to the modification and repeal of agree­
ments concluded by the organization. Nevertheless, in other 
circumstances, other organizations may postulate a contrary 
solution. For instance, an organization whose object is to 
pursue a policy of very close and very active economic 
co-operation among its members may conclude with a State 
an economic co-operation treaty that will establish a general 
framework for agreements which each of the States mem­
bers of the organization wil l conclude widi that same State. 
But, once concluded, such agreements wil l be completely 
independent of the treaty concluded by the organization, 
and diey can continue in force even i f die treaty concluded 
by die organization d isappears . In die case cited above, 
in which die States members of an organization undertake in 
advance to contribute up to a given sum to the implemen­
tation of a development programme, and to grant a certain 
status to technicians placed at die disposal of the organiza­
tion by a State granting technical and financial aid to enable 
the programme to be implemented, the treaty which the 
organization concludes with the State granting die aid for 
the implementation of die programme wil l be in general 
linked with those commitments on the part of member 
States. Treaties concluded in this way will be mutually 
interdependent in that any infringement of one wil l have 
repercussions on the others. 

(9) In view of die wide variety of situations, it is not 
possible to lay down a general rale, even on a residual 
basis. It is for the parties concerned to adjust their treaty 
relationships. Many problems could arise whenever a new 
factor happens to affect the conclusion or life of a treaty 
(nullity, extinction, withdrawal and suspension of imple­
mentation). It is incumbent upon the parties concerned to 
provide for such problems in dieir undertakings or, at any 
rate, to lay down the principles that will enable them to be 
solved. And it is precisely here that the need becomes 
apparent to give all the contracting parties, the partners of 
an intemational organization in a treaty, all the information 
relating to the rights and obligations that are going to arise 
among themselves and among the members of that organi­
zation. This obligation of information relates not only to the 
substance of those rights and obligations, but also to their 
status, that is, to the conditions and effects, to the regime of 
those rights and obligations. This may result in the inclusion 
of fairly lengthy, and sometimes even complicated, provi­
sions being introduced into treaties.''o I f the parties con­
cerned want to make several treaties interdependent, it is 
necessary, in the interests of all and for the security of legal 
relationships,"' that the regime of rights and obligations 

This IS so in the case of treaties concluded by the CMEA. The member 
States, without becoming parties to those treaties, panicipaled in their 
negotiation and approved them so as to enable them to enter into force. 
Thus, the Agreement on Co-operation between CMEA and Finland signed 
on 16 May 1973, provides in article 9 for the full autonomy of treaties 
concluded between the member States of CMEA and Finland (Inlemational 
Affairs (Moscow, October 1973). p. 123). 

' In order to make provision, in the Convention on the Law of the Sea, 
concluded on 30 April 1982 (A/CONF.62/122 and corrigenda), for organi­
zations to which their member States had transferred the exclusive exercise 
of certam powers, a set of fairly complex rules was laid down in a lengthy 
annex IX. 

" ' T h e States which conclude treaties with EEC have several limes 
pointed out that senous doubts exist as to the effects of the relationships 
formed in this way, whether it is the implementation of responsibility, the 
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thus created should be established as clearly as possible and 
case-by-case, since it is not possible to lay down a general 
rule, even on a residual basis. 
(10) This is how the ideas central to article 36 bis, as 
finally put before the General Assembly, gradually took 
shape during the work of the Intemational Law Commis­
sion: need for express consent of all the parties concerned in 
order to establish rights and obligations between, on the one 
hand, the States members of an intemational organization 
and, on the other, the partners of that organization in a 
treaty; impossibility of formulating a general rule concem­
ing the regime of rights and obligations thus established and 
the correlative need to regulate by treaty, case-by-case, the 
solutions adopted and to inform the co-contracting parties of 
the organization concemed of the conditions and effects of 
the relations established. On the negative side, the Com­
mission did not accept certain suggestions which were made 
to it and which either weakened the requirement of express 
consent or seemed to refer in too exclusive a manner to a 
case as special as that of the European Communities. 
Lastly, article 36 bis serves as a reminder—so far as 
situations which are highly individual but which might well 
multiply are concemetE—of certain needs for legal security; 
although the initial intent that prevailed when it was first 
formulated has remained unchanged, namely, to take into 
consideration the situation of States members of an inter­
national organization which, although third parties vis-à-vis 
treaties concluded by the organization, can in certain cases 
fmd themselves in a very special situation, the actual 
content of article 36 bis has undergone profound change as 
a result of all the observations submitted by Govemments 
and of the very lengthy debates in the Commission. But, 
after having given rise to many doubts and to some strong 
opposition, article 36 bis has been given a more specific, 
more precise and more modest direction than in its initial 
substance and, in the form in which it is now submitted at 
the end of that lengthy endeavour, it was possible for the 
members of the Commission to adopt it unanimously. 
(11) The new text submitted by the Commission first calls 
for a preliminary remark. It refers only to the case of an 
intemational organization formed exclusively of States. By 
virtue of the text of article 5, adopted in second reading, the 
Commission has recognized, as one possibility that could 
materialize and of which certain indications are to be seen in 
practice,"2 the case of an organization which could in­
clude, in addition to States, one or more intemational 
organizations. These, however, are exceptional cases which 
would suffice neither to cause the intemational organization 
in question to lose their "intergovemmental" character, nor 
to modify the provisions of the draft articles as a whole. 
However, it will be noted that article 36 bis is so worded as 
to relate only to organizations all of whose members are 
States. The reason for this restriction lies in the equally 
exceptional character of the situations covered by article 36 
bis. It seemed to the Commission that it would be sufficient 
to take account of the simplest case which, for the time 
being, is virtually the only one known in practice. 
exercise of diplomatic protection or any other matter that is involved. The 
Court of Justice of the European Communities has so far proved extremely 
cautious in its decisions, particularly as regards the question that arose 
concerrung the regulation of fishing in Community waters; see case 812/79, 
judginent of 14 October 1980 (Court of Justice of the European Communi­
ties, Reports of Cases before the Court. 1980-7 (Luxembourg), pp. 2789 el 
seq.), and cases 181/80 and 180/80 and 266/80, judgments of 8 December 
1981 (ibid.. 1981-9, pp. 2964 el seq. and 2999 ei seq. respectively). 

The references quoted above in the coinmentary to article 5 may be 
added to the references quoted by the Special Rapporteur in his first report, 
Yearbook . . . 1972, vol. I I , p 193, document A/CN.4/258, paras 69 and 
73 and footnote 173 (see foomote 57 above) 

(12) Article 36 bis in its final version relates both to the 
obligations and to the rights which could arise for the States 
members of an intemational organization out of the treaties 
concluded by the organization. At one stage of its work, the 
Commission thought that it could confine itself to obliga­
tions, but it ultimately transpired that this distinction was, in 
the event, very arbitrary, since the rights of some are the 
obligations of others and it was therefore necessary to 
consider them simultaneously. 
(13) In order for the obligations and rights to be created 
for the member States of the organization, three conditions 
are necessary, two of which relate to the consent of the 
parties concemed and one to the information of future 
parties to the treaty concluded by the organization. 
(14) An initial consent is necessary, that of the States and 
organizations parties to the treaty concluded by the organi­
zation. This consent must be expressed. The wil l to create 
such obligations and rights must be real. A mere intention, 
with little thought having been given to the full import of 
such a step in all its aspects, is here not enough; consent 
given in the abstract to the actual principle that such rights 
and obligations should be created is not enough; such 
consent must define the conditions and the effects of the 
obligations and rights thus created. Normally, the parties to 
the treaty will define the regime for these obligations and 
rights in the treaty itself, but they may come to some other 
arrangement, in a separate agreement. 
(15) The second consent necessary is that of the States 
members of the organization. This consent must relate to 
those provisions of the treaty which wil l create obligations 
and rights for them. Such consent must be forthcoming 
from all members of the organization, for it is by virtue of 
their status as "members" that the effects in question wil l 
arise. Provided that it is established, this consent can be 
given in any manner. Article 36 bis, paragraph (a), starts by 
giving an important but exceptional example, where con­
sent is given in advance in the treaty creating the organi­
zation. It is conceivable—to revert to the example of an 
organization given its form by a customs union—that the 
States have conferred upon the organization the right to 
conclude not only treaties which lay down rules that the 
member States must respect, but also treaties that give rise 
to obligations and rights for member States vis-à-vis third 
parties. However, this case remains the exception by reason 
of its extent, since the treaty which will create the organi­
zation will generally provide for these effects in respect of 
a whole category of treaties (tariff agreements, for ex­
ample). Member States may, however, consent "other­
wise", that is, by a separate agreement that a particular 
treaty to be concluded by the organization gives rise to such 
effects. 

(16) Lastly, under the terms of paragraph (b) of article 36 
bis, the consent of member States must have been brought 
to the knowledge of States and organizations that partici­
pated in the negotiation of the treaty. This condition, laid 
down at the end of paragraph (b), shows clearly that what 
the Commission had mainly in mind when drafting the 
article were situations where the consent of member States 
to the creation of obligations and rights was prior to, or at 
least concomitant with, the negotiations conceming the 
treaty. It is the interdependence that may exist in some cases 
between an organization and its members that results in the 
binding of the latter vis-à-vis the treaty partners of the 
organization. But these partners must be fully informed of 
the obligations and rights that are going to arise for them 
vis-à-vis the members of the organization. As this situation 
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may alter their intentions on their position during negotia­
tions, they must receive this information before the closure 
of the negotiations, since the elements coirununicated in this 
way are a vital factor. Article 36 bis does not specify who 
must furnish this information; depending on the circum­
stances, it will be the organization or the member States, or 
perhaps both, if the partners of the organizations so request. 
(17) Lastly, it wil l be noted that article 36 bis, like articles 
34, 35 and 36 of the Vienna Convention and of the present 
draft, does not specify the kind of legal machinery in­
volved. As explained above, it is less necessary to do so in 
the case of article 36 bis than in the case of other articles, 
since the main point of article 36 bis is to afford the parties 
concerned the widest possibilities and choice, on the sole 
condition that they keep one another informed, that they 
make known exactly what they wish to do and each bring it 
to the attention of the others. 

Article 37. Revocation or modification of obligations 
or rights of third States or third organizations 

1. When an obligation has arisen for a third State in 
conformity with paragraph 1 of article 35, the obligation 
may be revoked or modiñed only with the consent of the 
parties to the treaty and of the third State, unless it is 
established that they had otherwise agreed. 

2. When an obligation has arisen for a third orga­
nization in conformity with paragraph 2 of article 35, 
the obligation may be revoked or modiTied only with the 
consent of the parties to the treaty and of the third 
organization, unless it is established that they had 
otherwise agreed. 

3. When a right has arisen for a third State in 
conformity with paragraph 1 of article 36, the right may 
not be revoked or modified by the parties if it is 
established that the right was intended not to be revo­
cable or subject to mt^ification without the consent of 
the third State. 

4. When a right has arisen for a third organization 
in conformity with paragraph 2 of article 36, the right 
may not be revoked or modified by the parties if it is 
established that the right was intended not to be revo­
cable or subject to mmlification without the consent of 
the third organization. 

5. The consent of an intemational organization party 
to the treaty or of a third organization, as provided for 
in the foregoing paragraphs, shall be govemed by the 
relevant rules of that organization. 

Commentary 

The effect of the text of article 36 bis as adopted in 
second reading, is to provide for flexible solutions. In so 
doing, it departs ftom paragraphs 5 and 6 of article 37 as 
agreed in first reading;"^ it was therefore decided that the 
latter should be deleted. The amended text of article 37 thus 
establishes as a regime of ordinary law a regime identical to 
that of the Vienna Convention. 

Article 38. Rules in a treaty becoming binding on 
third States or third organizations through 

intemational custom 

Nothing in articles 34 to 37 precludes a rale set forth 
in a treaty from becoming binding upon a third State or 

' " See the commentaiy to article 36 bis above. 

a third organization as a customary rule of intemational 
law, recognized as such. 

Commentary 

(1) Article 38 differs from the corresponding article in the 
Vienna Convention only in that it refers to both third States 
and third organizations. Its adoption by the Commission 
gave rise, in regard to intemational organizations, to diffi­
culties similar to those encountered in regard to States at the 
United Nations Conference on the Law of Treaties. 
(2) In its final report on the draft articles on the law of 
treaties, the Commission explained the significance of 
article 34 in the following terms:"* 

. . . It [the Commission] did not, therefore, formulate any specific 
provisions concerning the operation of custom in extending the application 
of treaty rules beyond the contracting Stales. On the other hand, having 
regard to the importance of the process and to the nature of the provisions 
in articles 30 to ЗЗ.К'з) it decided to include in the present article a general 
reservation stating that nothing in those articles precludes treaty rules ftom 
becoming binding on non-parties as customary rules of international law. 

The Commission desired to emphasize that the provision in the present 
article is purely and simply a reservation designed to negative any possible 
implication from articles 30 to 33 that the draft articles reject the legitimacy 
of the above-mentioned process. . . . i " 

(3) Doubts were nevertheless expressed at the Conference 
on the Law of Treaties, and Sir Humphrey Waldock (Expert 
Consultant) again pointed out, at the end of one of his 
statements, that: 

Article 34 was simply a reservation designed to obviate any misunder­
standing about articles 30 to 33. It in no way affected the ordinary process 
of the formulation of customary law. The apprehensions under which 
certain delegations seemed to be labouring onginated in a misunderstand­
ing of the pu.-pose and meaning of the article.•i'' 

(4) Following other statements, "8 the Conference adopted 
article 34 (which subsequently became article 38) by a very 
large majority."' 
(5) The present draft article does not prejudge in one way 
or the other the possibility that the effects of the process of 
the formulation of customary law might extend to intema­
tional organizations, and it was with that consideration in 
mind that the article was approved after consideration in 
first reading and finally adopted by the Commission in 
second reading. 

PART IV 

AMENDMENT AND MODIFICATION OF TREATIES 

General commentary to part IV 

Of the three articles of part IV, only article 39 calls for 
comment; the other two articles show no changes, or only 

Renumbered to become article 38 in the Vienna Convention. 
" ' Renumbered to become articles 34 to 37 in the Vienna Convention. 
' " Yearbook . . УЗбб, vol. I I , p. 231, document Л/6309/Rev. 1, part I I , 

chap. I I , paras. (2) and (3) of the commentary to an. 34. 
Official Records of the United Nations Conference on the Law of 

Treaties, First session, Summary records of Ihe plenary meetings and of the 
meetings of the Committee of the Whole . . ., p. 201, 36th meeting of the 
Committee of the Whole, para. 43. 

Sir Francis Vallal, for example, said that: 
" . . . article 34 was essentially a saving clause intended to prevent the 

preceding articles from being construed possibly as excluding the application 
of the ordinary rules of international law. Article 34 had never been intent^ 
as a vehicle for describing the origins, authority or sources of international 
law . . . " {ibid., Second Session. Summary records of the plenary meetings 
and of Ihe meetings of the Comrmttee of the Whole (United Nations 
publication, Sales No. E.70.V.6), p. 63, 14ih plenary meeting, para. 38.). 

Ibid., p. 71, 15th plenary meeting, para. 58. 
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minor ones, from the corresponding texts of the Vienna 
Convention. 

Article 39. General rule regarding the amendment of 
treaties 

1. A treaty may be amended by agreement between 
the parties. The rules laid down in part I I apply to such 
an agreement except in so far as the treaty may other­
wise provide. 

2. The consent of an international organization to an 
agreement provided for in paragraph I shall be gov­
erned by the relevant rules of that organization. 

Commentary 

The purpose of article 39 of the Vienna Convention is to 
establish a simple principle: what the parties have decided 
to do, they may also undo. Since the Convention does not 
lay down any particular rule as to the form of conclusion of 
treaties, it excludes the "acte contraire" principle, under 
which an agreement amending a treaty must take the same 
form as the treaty itself. The rule laid down in article 39 of 
the Vierma Convention is also valid for treaties between 
intemational organizations and treaties between one or more 
States and one or more intemational organizations. In first 
reading, the Conunission had considered that such permis­
siveness extended only to form and that the wording of the 
Vienna Convention should be amended slightly so that its 
scope would be clearer. It had therefore replaced the 
expression "by agreement" by the more explicit wording 
"by the conclusion of an agreement", thus clarifying, but 
not altering, the rule of the Vienna Convention, which 
provides that the rules laid down in part I I apply to such 
agreements. In second reading, the Corrunission preferred 
to revert to the text of the Vienna Convention. In first 
reading, the Commission had also omitted the proviso 
"except in so far as the treaty may otherwise provide", 
considering that it served no purpose since all the rules in 
part I I are merely residual and respect the freedom of wi l l of 
the parties. In second reading, however, the Commission 
reverted to the text of the Vienna Convention, which the 
new wording follows more closely. The Commission also 
considered that reference should be made in paragraph 2, as 
in many other articles, to the need for compliance in respect 
of such an agreement with the relevant ru es of the organi­
zation. 

Article 40. Amendment of multilateral treaties 

1. Unless the treaty otherwise provides, the amend­
ment of multilateral treaties shall be govemed by the 
following paragraphs. 

2. Any proposal to amend a multilateral treaty as 
between all the parties must be notified to all the 
contracting States and contracting organizations or, as 
the case may be, to all the contracting organizations, 
each one of which shall have the right to take part in: 

(a) the decision as to the action to be taken in regard 
to such proposal; 

(b) the negotiation and conclusion of any agreement 
for the amendment of the treaty. 

3. Every State or intemational organization entitled 
to become a party to the treaty shall also be entitled to 
become a party to the treaty as amended. 

4. The amending agreement does not bind any party 
to the treaty which does not become a party to the 

amending agreement; article 30, paragraph 4 (b), ap­
plies in relation to such a party. 

5. Any State or intemational organization which 
becomes a party to the treaty after the entry into force of 
the amending agreement shall, failing an expression of a 
different intention by that State or organization: 

(a) be considered as a party to the treaty as amended; 
and 

(b) be considered as a party to the unamended treaty 
in relation to any party to the treaty not boimd by the 
amending agreement. 

Article 41. Agreement to modify multilateral treaties 
between certain of the parties only 

1. Two or more of the parties to a multilateral treaty 
may conclude an agreement to modify the treaty as 
between themselves alone if: 

(e) the possibility of such a modification is provided 
for by the treaty; or 

{b) the modification in question is not prohibited by 
the treaty and: 

(i) does not affect the eiyoyment by the other 
parties of their rights under the treaty or the 
performance of their obligations; 

(ii) does not relate to a provision derogation from 
which is incompatible with the effective execu­
tion of the object and purpose of the treaty as a 
whole. 

2. Unless in a case falling under paragraph 1 (a) the 
treaty otherwise provides, the parties in question shall 
notify the other parties of their intention to conclude the 
agreement and of the modification to the treaty for 
which it provides. 

PART V 

I N V A L I D I T Y , T E R M I N A T I O N A N D S U S P E N S I O N O F 
T H E O P E R A T I O N O F T R E A T I E S 

SECTION 1. GENERAL PROVISIONS 

Article 42. Validity and continuance in force 
of treaties 

1. The validity of a treaty or of the consent of a State 
or an international organization to be bound by a treaty 
may be impeached only through the application of the 
present articles. 

2. The termination of a treaty, its denunciation or 
the withdrawal of a party, may take place only as a 
result of the application of the provisions of the treaty or 
of the present articles. The same rule applies to suspen­
sion of the operation of a treaty. 

Article 43. Obligations imposed by intemational law 
independendy of a treaty 

The invalidity, termination or denunciation of a treaty, 
the withdrawal of a party from it or the suspension of its 
operation, as a result of the application of the present 
articles or of the provisions of the treaty shall not in any 
way impair the duty of any State or of any intemational 
organization to fulfil any obligation embodied hi the 
treaty to which that State or that organization would be 
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subject under international law independently of the 
treaty. 

Article 44. Separability of treaty provisions 

1. A right of a party, provided for in a treaty or 
arising under article 56, to denounce, withdraw from or 
suspend the operation of the treaty, may be exercised 
only with respect to the whole treaty unless the treaty 
otherwise provides or the parties otherwise agree. 

2. A ground for invalidating, terminating, withdraw­
ing from or suspending the operation of a treaty recog­
nized in the present articles may be invoked only with 
respect to the whole treaty except as provided in the 
following paragraphs or in article 60. 

3. If the ground relates solely to particular clauses, 
it may be invoked only with respect to those clauses 
where: 

(a) the said clauses are separable from the remain­
der of the treaty with regard to their application; 

(b) it appears from the treaty or is otherwise estab­
lished that acceptance of those clauses was not an 
essential basis of the consent of the other party or parties 
to be bound by the treaty as a whole; and 

(c) continued performance of the remainder of the 
treaty would not be uqjust. 

4. In cases falling under articles 49 and 50, the State 
or the international organization entitled to invoke the 
fraud or corruption may do so with respect either to the 
whole treaty or, subject to paragraph 3, to the particu­
lar clauses alone. 

5. In cases falling under articles 51, 52, and 53, no 
separation of the provisions of the treaty is permitted. 

Commentary to articles 42, 43 and 44 

(1) These articles, which are merely a transposition of the 
corresponding provisions of the Vienna Convention, raised 
no substantive problems either in first or in second reading 
and were not the subject of any comments by Governments 
or international organizations. The wording of article 42, 
which was made even less cumbersome in second reading, 
did not give rise to any particular difficulties. 

(2) It is article 42, paragraph 2, which, as the Commission 
recalled following the first reading,'^o required more thor­
ough consideration since it is open to question whether the 
draft articles really do cover all the grounds for terminating, 
denouncing, withdrawing from or suspending the operation 
of a treaty. In this connection, the expansion of the 
provisions of article 73 provides all the necessary safe­
guards with regard to the problems of "succession" that 
may arise between an international organization and a State. 
Since the provisions of the Vienna Convention and those of 
the draft articles are, moreover, only of a residual nature, 
the parties may, by agreement, decide to provide for 
specific cases of termination (for example, through the 
operation of a resolutory condition) or of suspension. 
Comments on Article 103 of the Charter of the United 
Nations, which some persons 1п1ефге1 as providing for a 
special case of the suspension of treaties, have already been 
presented in connection with article 30 above. 

"° Yearbook . 1979. vol. I I (Part Two), p. 149, commentary to art. 
42. 

Article 45. Loss of a right to invoke a ground for 
invalidating, terminating, withdrawing from or 

suspending the operation of a treaty 

1. A State may no longer invoke a ground for 
invalidating, terminating, withdrawing from or suspend­
ing the operation of a treaty under articles 46 to 50 or 
articles 60 and 62 if, after becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is 
valid or remains in force or continues in operation, as 
the case may be; or 

(b) it must by reason of its conduct be considered as 
having acquiesced in the validity of the treaty or in its 
maintenance in force or in operation, as the case may 
be. 

2. An international organization may no longer in­
voke a ground for invalidating, terminating, withdraw­
ing from or suspending the operation of a treaty under 
articles 46 to 50 or articles 60 and 62 if, after becoming 
aware of the facts: 

(a) it shall have expressly agreed that the treaty is 
valid or remains in force or continues in operation, as 
the case may be; or 

ib) it must by reason of the conduct of the competent 
organ be considered as having renounced the right to 
invoke that ground. 

Commentary 

(1) Article 45 of the Vienna Convention deals with the 
problem of the loss by a State of the right to invoke a ground 
for invalidating, terminating, withdrawing from or suspend­
ing the operation of a treaty. By implication, but quite 
clearly, it excludes the possibility of disappearance of a 
right to invoke coercion of a representative or coercion by 
the threat or use of force (arts. 51 and 52) or violation of a 
peremptory norm (art. 53) as grounds for invalidating a 
treaty. The article recognizes that a State may renounce its 
right to invoke any ground for invalidating a treaty other 
than those three and any ground for terminating, withdraw­
ing from or suspending the operation of a treaty. With 
regard to the means whereby the right may be renounced, 
article 45 mentions express agreement (subpara, (a)) and 
acquiescence by reason of conduct (subpara. (b)). The 
former has never caused any difficulty, but at the United 
Nations Conference on the Law of Treaties, the latter 
provoked discussion and some opposition,'^' based on the 
fear that the principle it established might be used to 
legitimize situations secured under cover of political domi­
nation. The Conference, following the view of the Com­
mission, adopted subparagraph (b) as a statement of a 
general principle based on good faith and well founded in 
jurisprudence.'^^ Furthermore, the articles submitted to the 
Conference did not provide for prescription and a number of 
proposals to introduce it were rejected by the Conference; 
this justified still further the maintenance of a certain 
flexibility in the means whereby States can manifest their 
renunciation. 

(2) The Commission has retained, in draft article 45, 
paragraph 1, the rule laid down at the Conference for the 
consent of States. The Commission discussed at length the 

Official Records of the United Nations Conference on the Law of 
Treaties, First session, Summary records of the plenary meetings and of the 
meetings of Ihe Committee of the Whole . . ., pp, 390-402, 66th meeting of 
the Committee of the Whole, paras 46 et seq., and 67th meeting. 

Yearbook . . . 1966, vol. I I , pp. 239-240, document A/6309/Rev.l, 
part. I I , chap. I I . commentary to article 42. 
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case of the consent of intemational organizations and, in 
first reading, dealt with it in two paragraphs. In second 
reading, it made very minor drafting changes in paragraph 
I to bring it into line with the corresponding provision of the 
Vienna Convention; and it amended and combined para­
graphs 2 and 3 in a single paragraph, thus arriving at a text 
which was adopted without reservation by all members of 
the Commission. 
(3) The question to be decided came down to whether the 
same regime should be applicable to intemational organi­
zations as to States. Some members of the Commission 
thought that it should, on the ground that inequalities 
between States and intemational organizations should not 
be created in treaty relations. 
(4) Other members inclined to the view that the far-
reaching structural differences between States and organi­
zations made it necessary to provide special rules for the 
latter. The unity of the State, it was said, meant that the 
State could be regarded as bound by its agents, who 
possessed a general competence in intemational relations. I f 
one of them (a Head of State, a Minister for Foreign 
Affairs, or in certain cases an ambassador) became aware of 
the facts contemplated in article 45, it was the State which 
became aware of them; i f one of them engaged in certain 
conduct, it was the State which engaged in that conduct. 
Intemational organizations, on the other hand, had organs 
of a completely different kind; and unlike a State, an 
organization could not be held to be duly informed of a 
situation because any organ or agent was aware of it, or to 
be bound by conduct simply because any organ or agent had 
engaged in it. It was therefore considered that the Commis­
sion should retain only the case provided for in subpara­
graph (a) of paragraph 2, which no one disputed, and avoid 
any provision referring to the conduct of the organization. 
The same members were also of the opinion that the 
situation dealt with in article 46, paragraphs 3 and 4, 
namely, invalidity of the consent of an intemational orga­
nization to be bound by a treaty on the grounds of the 
violation of a rule of the organization regarding competence 
to conclude treaties, ought not to be subject to paragraph 2 
in the case of intemational organizations; conduct govemed 
by the relevant rules of the organization could not amount to 
renunciation of the right to invoke a manifest violation of a 
rule regarding competence to conclude treaties. Several 
Governments had supported that point of view. 
(5) Other members of the Commission took the view that 
it was even more necessary for an organization than for a 
State that the organs able to bind it should be aware of the 
situation and that the "conduct" amounting to renunciation 
should be the conduct of those same organs; but they 
believed that for the security of the organization's treaty 
partners, and even out of respect for the principle of good 
faith, the rule laid down for States should be extended to 
intemational organizations, with the stipulation that the 
conduct of an organization duly aware of the facts might 
amount to the renunciation of certain rights. That solution, 
it was pointed out, would better protect the organization's 
interests; for without sacrificing any principles, it would be 
able to renounce a particular right in the simplest manner 
possible, usually by continuing to apply the treaty after 
becoming aware of the relevant facts. With regard to the 
reference, in the case of intemational organizations, to 
article 46 as one to which the rule of paragraph 2 applies, 
most members of the Commission had considered that 
organizations differed widely and that, although the rel­
evant rules of some organizations might be very strict and 
rule out any possibility, even in accordance with established 

practice, of supplementing or amending the constitutional 
rules regarding competence to conclude treaties, that was 
not generally the case. 
(6) Since the first reading, viewpoints have converged 
considerably, but do not completely coincide. The draft 
article as adopted then contained a paragraph 2 relating to 
intemational organizations, subparagraph (b) of which re­
tained for organizations the effects of their conduct. Two 
provisions took account of the problems of intemational 
organizations. First of all, the term "acquiesced" used for 
States in paragraph 1 and in article 45 of the Vienna 
Convention was eliminated in paragraph 2 as having con­
notations of passivity and facility which the Commission 
wished to avoid. By slightly amending the wording of 
subparagraph (b), the Commission referred to "renuncia­
tion of the right to invoke" the ground in question. In order 
to extend the scope of that amendment, a paragraph 3 was 
added as a reminder that both express agreement and 
conduct are subject to the relevant rules of the organization. 
For some members, that was a concession because they 
considered paragraph 3 unnecessary since it merely restated 
a principle clearly established elsewhere. Other members, 
however, welcomed the reminder. With regard to the 
reference to article 46 in paragraph 2, some members still 
had doubts and reservations. 

(7) In second reading, any remaining doubts in the way of 
a unanimous solution to that problem were dispelled by 
means of the solution which had been adopted in article 7, 
paragraph 4, above and which could easily be applied to 
article 45. It consisted in referring not simply to "its 
conduct" in subparagraph (b) but, rather, to the "conduct 
of the competent organ". As stated in paragraph (14) of the 
above commentary to article 7, this new formula guarantees 
that renunciation of the right to invoke a ground for 
invalidity will never be used against the will or even without 
the participation of the competent organ. It is not the 
conduct of just any organs that will alone determine whether 
there has been a renunciation, but, rather, the conduct of the 
competent organ, whose competence may have been over­
looked. To take a theoretical example, it may be said that a 
treaty giving rise to a financial debt for an organization 
must, according to the relevant rules of that organization, be 
authorized by an assembly of Government representatives. 
Such a treaty concluded by the head of the secretariat 
without such prior authorization is irregularly concluded. 
However, i f the assembly adopts measures to implement the 
agreement (for example, by approving funds or an agree­
ment concerning the immunities of the members of a 
mission sent to implement that treaty), it will normally be 
considered that the organization has, by its conduct, re­
nounced its right to invoke the invalidity of that agreement. 
This explicit reference to the competence of the organ 
whose conduct amounts to renunciation made it unneces­
sary to refer in paragraph 3, as adopted in first reading, to 
the relevant rules of the organization and paragraph 3 was 
therefore eliminated. 

SECTION 2. INVALIDITY OF TREATIES 

Article 46. Provisions of internal law of a State and 
rules of an international organization regarding 

competence to conclude treaties 

1. A State may not invoke the fact that its consent to 
be bound by a treaty has been expressed in violation of 
a provision of its internal law regarding competence to 
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conclude treaties as invalidating its consent unless that 
violation was manifest and concerned a rule of its 
internal law of fundamental importance. 

2. In the case of paragraph 1, a violation is manifest 
if it would be objectively evident to any State or any 
intemational organization referring in good faith to 
normal practice of States in the matter. 

3. An intemational organization may not invoke the 
fact that its consent to be bound by a treaty has been 
expressed in violation of the mies of the organization 
regarding competence to conclude treaties as invalidat­
ing its consent unless that violation was manifest and 
concerned a mie of fundamental importance. 

4. In the case of paragraph 3, a violation is manifest 
if it is or ought to be within the knowledge of any 
contracting State or any contracting organization. 

Commentary 

(1) Article 46 of the Vienna Convention is one to which 
die Commission and the Conference on die Law of Treaties 
devoted a great deal of time and attention. With regard to an 
issue which was die subject of much theoretical discussion 
(question of "unconstitutional treaties" and "imperfect 
ratifications"), the Commission proposed and the Confer­
ence adopted a solution making reasonable provision for die 
security of legal relations. The Vienna Convention recog­
nizes the invalidity of a treaty concluded in violation of the 
intemal law of a State, but on two conditions: die rule 
violated must be one of fundamental importance and the 
violation must have been manifest, that is to say, "objec­
tively evident to any State conducting itself in die matter in 
accordance with normal practice and in good faidi". 

(2) The Commission discussed at length the question 
whedier a provision similar to article 46 of die Vienna 
Convention should apply to die treaties govemed by die 
draft articles. Aldiough it generally agreed that die reply to 
that question should be affirmative, it decided to make 
special provision for the consent of intemational organiza­
tions and even slightly to amend the text of the Vienna 
Convention relating to the consent of States. Draft article 46 
contains four paragraphs, the first two relating to die 
consent of States and the last two to the consent of 
intemational organizations. The title of the article, which 
was amended in second reading to bring it into line with diat 
of the article 46 of the Vienna Convention, refers to 
provisions of intemal law of a State and rules of an 
intemational organization. 

(3) Paragraph 1 does not give rise to any difficulties; it 
reproduces the text of the Vienna Convention. The same 
basic solution was adopted in paragraph 3 dealing with the 
consent of intemational organizations, but the Commission 
hesitated to stipulate, with regard to the invalidity of the 
consent of intemational organizations, that the violation of 
die rules of die organization regarding competence to 
conclude treaties must concern "a rule of fundamental 
importance". It had deleted those words in first reading, 
considering diat organizations required full protection against 
a violation regardless of the importance of the rule violated. 
In second reading, the Commission decided that there was 
no reason to establish different regimes for organizations 
and for States. Some members also pointed out that die 
second condition provided for in article 46, namely, diat die 
violation must have been manifest, did not overlap with the 
first condition. 

(4) It was mainly die "manifest" character of a violation 
that occupied the Commission's attention both with regard 
to die consent of States and to that of organizations. 
(5) Widi regard to the consent of States, die Commission 
had confined itself in first reading to proposing a text of 
paragraph 2 that was identical with that of paragraph 2 of 
the Vienna Convention. In second reading, the suggestion 
diat a reference to intemational organizations should be 
added to the definition of die manifest character of a 
violation would have led to the following text: 

A violation is manifest i f it would be objectively evident to any State or 
any international organization conducting itself in the matter in accordance 
with normal practice and in good faith. 

In discussing die merits of the addition of diose words, die 
Commission found that the text of the Vienna Convention 
was ambiguous and that, if account was taken of die 
presence of one or more organizations in treaty relations, 
different wording from that of the Vienna Convention 
would have to be adopted and it would, in particular, have 
to be made clear that it is die normal practice of states which 
serves as die basis to which die other parties to the treaty arc 
entitled to refer. I f a violation of the intemal law of a State 
is not apparent to one of die partners, whedier a State or an 
intemational organization, which compares die conduct of 
die State whose intemal law has been violated with die 
normal conduct of States in the matter, die violation is not 
manifest. If, however, that partner learned of die violation 
by other means, the violation could be invoked against it 
since it would not have the benefit of good faith, die need 
for which, in this connection and in others, is recalled in 
paragraph 2. 

(6) With regard to the "manifest" character of die viola­
tion of the relevant rules of an organization regarding 
competence to conclude treaties, the problem is a different 
one. In the case of States, reference can rightly be made to 
the practice of States because such practice is, broadly 
speaking, the same for all States and it invests with 
exceptional importance the expression by certain high-level 
agents of the State (Heads of State or Government and 
Ministers for Foreign Affairs, under article 7 of die Vienna 
Convention) of the will of a State to be bound by a treaty. 
But no such agents exist in the case of intemational 
organizations. The titles, competence and terms of refer­
ence of the agents responsible for the external relations of 
an intemational organization differ from one organization to 
anodier. It can therefore not be said diat there is a "normal 
practice of organizations"; there are thus no general guide­
lines or standards by which the basis for die conduct of die 
treaty partners of an organization may be defined. 

(7) Odier criteria may, however, be used to define die 
"manifest" character of a violation by reference to diose 
partners. In the first place, if they are aware of die violation, 
the organization will be able to invoke it against them as a 
ground for the invalidity of its consent in accordance widi 
the principle of good faith, which applies bodi to States and 
to organizations. There is, however, another criterion: 
invalidity can be invoked when the partners ought to have 
been aware of the violation, but in fact were not. Eidier 
through indifference or through lack of information, they 
violate an obligation incumbent on them and therefore 
cannot claim that by invoking invalidity, an intemational 
organization is refusing them the security to which they are 
entided. Cases in which die partners of the organization 
should be aware of a violation may arise in a number of 
situations, but one in particular warrants attention: that in 
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which an organization concludes a treaty with its own 
members. 
(8) In such a case, the partners of the organization must be 
aware of the rules regarding the conclusion of treaties. In 
the first place, it is with them that the information origi­
nates, and, in the second, the partners (which, in this case 
are, for practical purposes. States) take part, through their 
representatives in the organs of the organization, in the 
adoption of the most important decisions and, indirectly, 
but most certainly, assume a share of the responsibility for 
the conclusion of irregular treaties. When a violation of the 
relevant rules of the organization is estabüshed, it is 
established in respect of the members of that organization, 
which can thus invoke it against them. In view of the many 
important treaties concluded by organizations of a universal 
character, the practical significance of a case of this kind 
need not be stressed. 
(9) These comments call for an observation which goes 
beyond the framework of article 46. Several Governments 
drew the Commission's attention to the importance of 
making special provision for treaties concluded between an 
organization and its own members. There are two reasons 
why the Commission did not, generally speaking, adopt 
special mies for this category of treaties: first, when it 
conducted its inquiry among intemational organizations, 1̂3 
this problem elicited no comments, even in the case of the 
very specialized organizations whose rules constitute a 
valuable and well-ordered legal system.'^^ Doubts were, 
however, expressed regarding the legal nature of agree­
ments which are concluded not between an organization and 
its member States, but between organs and related bodies 
within an organization and which usually concem adminis­
trative matters. 
(10) Secondly, the member States of an organization are 
third parties in respect of the treaties concluded by the 
organization; this principle is not open to dispute and 
derives from the legal personality of the organization. The 
member States of an organization are, however, not exactly 
third States like the rest; the problems to which some 
treaties concluded by the organization give rise in respect of 
its member States have already been discussed at length in 
the commentary to article 36 bis; problems of the same kind 
underlay article 27; and still others, which have been 
mentioned, arise in connection with article 46. The Com­
mission therefore points out that it is these articles, more 
than any others, that it discussed. Although it may have 
been premature to try to deal systematically with such 
situations, the Commission did take them into consider­
ation. 

Article 47. Specific restrictions on authority to express 
the consent of a State or an intemational organization 

If the authority of a representative to express the 
consent of a State or of an international organization to 
be bound by a particular treaty has been made subject 
to a specific restriction, his omission to observe that 
restriction may not be involied as invalidating the 
consent expressed by him unless the restriction was 
notified to the other negotiating States and negotiating 
organizations or. as the case may be, to the other 

See p 10, para. 15, above. 
Should such treaties, however, comply with the rules of the organi­

zation not only with regard to competence to conclude treaties, but also with 
regard to the substantive rules of the organization? This question, as stated 
above in the commentary to article 27, is of real practical interest. 

negotiating organizations and negotiating States prior to 
his expressing such consent. 

Commentary 

( 1 ) Article 47 of the Vienna Convention concems the case 
in which the representative of a State has received every 
formal authority, including full powers if necessary, to 
express the consent of the State to be bound by a treaty, but 
in addition has had his powers restricted by instructions to 
express that consent only in certain circumstances, on 
certain conditions or with certain reservations. Although the 
representative is bound by these instructions, i f they remain 
secret and he does not comply with them, his failure to do 
so cannot be invoked against the other negotiating States, 
and the State is bound. For the situation to be different, the 
other States must have been notified of the restrictions 
before the consent was expressed. 
(2) This rule was maintained in article 47 for States and 
extended to cover intemational organizations. As a result of 
the use in the draft articles adopted in second reading of the 
words "to express" instead of the words "to communi­
cate" for the consent of an organization (see art. 7, para. 4, 
above), the wording of the draft article has been greatly 
simplified and article 47 has been reduced from two 
paragraphs to one. 

Article 48. Error 

1. A State or an international organization may 
invoke an error in a treaty as invalidating its consent to 
be bound by the treaty if the error relates to a fact or 
situation which was assumed by that State or that 
organization to exist at the time when the treaty was 
concluded and formed an essential basis of the consent 
of that State or that organization to be bound by the 
treaty. 

2. Paragraph 1 shall not apply if the State or 
international organization in question contributed by its 
own conduct to the error or if the circumstances were 
such as to put that State or that organization on notice of 
a possible error. 

3. An error relating only to the wording of the text 
of a treaty does not affect its validity; article 79 then 
applies. 

Commentary 

(1) With article 48 and the case of error, the Vienna 
Convention tackles what have sometimes been called cases 
of "vitiation of consent". It seemed to the Commission that 
this aspect of the general theory of treaties was also 
applicable to consent given by intemational organizations to 
be bound by a treaty. It therefore adopted draft article 48, 
which, apart from minor drafting changes in paragraphs 1 
and 2, is identical with article 48 of the Vienna Convention. 
(2) This does not mean, however, that the practical 
conditions in which it is possible to establish certain facts 
which bring the error regime of article 48 into operation wil l 
be exactly the same for organizations as for States. The 
Commission therefore considered the possible "conduct" 
of an organization and the conditions in which it should be 
"put . . . on notice of a possible error". Paragraph 2, in 
which these terms occur, is certainly based on the funda­
mental idea that an organization, like a State, is responsible 
for its conduct and hence for its negligence. In the case of 
an intemational organization, however, proof of negligence 
will have to take different and often more rigorous forms 
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than in that of State because—to revert once more to the 
same point—international organizations do not have an 
organ equivalent to the Head of State or Government or 
Minister for Foreign Affairs which can fully represent them 
in all their treaty commitments and determine the organi­
zation's "conduct" by its acts alone, thus constituting in 
itself a seat of decision to be "put on notice" of everything 
concerning the organization. On the contrary: in determin­
ing the negligence of an organization, it will be necessary to 
consider each organization in the light of its particular 
structure, to reconstitute all the circumstances that gave rise 
to the error and to decide, case-by-case, whether there has 
been error or negligent conduct on the part of the organi­
zation, not merely on the part of one of its agents or even of 
an organ. But after all, international jurisprudence on error 
by a State shows that the situation is not simple for States 
either, and that, as in all questions of responsibility, factual 
circumstances play a decisive role for States as they do for 
organizations. 

Article 49. Fraud 

A State or an international organization induced to 
conclude a treaty by the fraudulent conduct of a nego­
tiating State or a negotiating organization may invoke 
the fraud as invalidating its consent to be bound by the 
treaty. 

Commentary 

(1) By making fraud (defined as fraudulent conduct by 
another negotiating State t j induce a State to conclude a 
treaty) an element invalidating consent, article 49 of the 
Vieima Convention provides an even more severe sanction 
for a delictual act of the State than for error. Although 
international practice provides only rare examples of fraud, 
there is no difficulty with the principle, and the Conmiission 
recognized that an international organization could be both 
defrauded and defrauding. Draft article 49 departs from the 
Vienna Convention only in terms of its wording, which was 
amended and shortened in second reading. 
(2) In itself, the idea of fraudulent conduct by an interna­
tional organization undoubtedly calls for the same com­
ments as were made on the subject of error. In the first 
place, there will probably be even fewer cases of fraudulent 
conduct by organizations than by States. It is perhaps in 
regard to economic and financial commitments that fraud is 
least difficult to imagine; for example, an organization 
aware of certain monetary decisions already taken but not 
made public, might by various manœuvres misrepresent the 
world monetary situation to a State in urgent need of a loan, 
in order to secure its agreement to particularly disadvanta­
geous financial commitments. But it must be added that the 
treaty instruments of organizations are usually decided upon 
and concluded at the level of collective organs, and it is 
difficult to commit a fraud by collective deliberation. Thus 
cases of fraud attributable to an organization will be rare, 
but it does not seem possible to exclude them in principle. 

Article 50. Corruption of a representative of a State or 
of an international organization 

A State or an international organization the expres­
sion of whose consent to be bound by a treaty has been 
procured through the corruption of its representative 
directly or indirectly by a negotiating State or a negoti­
ating organization may invoke such corruption as invali­
dating its consent to be bound by the treaty. 

Commentary 

(1) Corruption of the representative of a State by another 
negotiating State as an element vitiating consent to be 
bound by a treaty seemed to the Commission, early in its 
work, a necessary, i f extraordinary, case to mention. 
Unfortunately, conuption has since proved less exceptional 
than was then believed. Draft article 50 therefore provides 
for the case where the organization is either the victim of 
conuption or guilty of it, making the necessary drafting 
changes to the text and title of article 50 of the Vienna 
Convention. The text was further refined and shortened in 
second reading. 

(2) Here again, as m the case of articles 48 and 49, it must 
be recognized that active or passive conuption is not so easy 
for a collective organ as it is for an individual organ, and 
this should make the practice of conuption in international 
organizations more difficult. It must not be forgotten, 
however, that conuption within the scope of article 50 of 
the Vienna Convention (and draft article 50) can take many 
forms. A collective organ can never in fact negotiate; in 
technical matters, negotiation is always based on expertise 
or appraisals by specialists, whose opinions are sometimes 
decisive and may be influenced by conuption. Although 
States and organizations are unlikely to possess funds that 
do not have to be accounted for, they have other equally 
valued and effective assets, in particular, the power of 
nomination to high posts and missions. Although it is to be 
hoped that cases of conuption will prove extremely rare, 
there is no technical reason for excluding them, even where 
international organizations are concerned. 

Article 51. Coercion of a representative of a State or 
of an international organization 

The expression by a State or an international organi­
zation of consent to be bound by a treaty which has been 
procured by the coercion of the representative of that 
State or that organization through acts or threats di­
rected against him shall be without any legal effect. 

Commeniary 

It can hardly be contested that coercion of an individual 
in his personal capacity may be employed against the 
representative of an organization as well as against the 
representative of a State; it should merely be pointed out 
that in general the representative of a State has wider 
powers than the representative of an organization, so that 
the use of coercion against him may have more extensive 
consequences. Drafting changes similar to those made in 
previous articles have been made to the text and title of 
article 51 of the Vienna Convention. 

Article 52. Coercion by the threat or use of force 

A treaty is void if its conclusion has been procured by 
the threat or use of force in violation of the principles of 
international law embodied in the Charter of the United 
Nations. 

Commeniary 

(1) The text of article 52 of the Vienna Convention has 
been used without change for draft article 52. The title 
adopted in first reading, which was based on that of the 
Vienna Convention, referred to coercion " o f a State or of 
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an intemational organization"; in second reading, the title 
was shortened; it no longer refers to the entities coerced. 
(2) The extension of article 52 to treaties to which one or 
more organizations are parties was nevertheless discussed at 
length by the Commission, which sought to assess the 
practical effect of such extension. Is it really conceivable 
that all, or at least many, intemational organizations may 
suffer, or even employ, the threat or use of force in 
violation of the principles of intemational law embodied in 
the Charter of the United Nations? 

(3) In trying to answer that question, the Commission 
inevitably faced the question whether article 52 of the 
Vienna Convention covers only the threat or use of armed 
force or whether it covers coercion of every kind. This is a 
long-standing problem; it was formerly discussed by the 
Commission, which at that time confined itself to a cautious 
reference to the principles of the Charter. The question was 
taken up again at the United Nations Conference on the Law 
of Treaties, which considered amendments explicitly refer­
ring to political and economic pressure^^^ and ultimately 
adopted a Declaration on the Prohibition of Military, 
Political or Economic Coercion in the Conclusion of Trea­
ties as an annex to the Final Act. The Declaration solemnly 
condenms: 
the threat or use of pressure in any form, whetiier military, political, or 
ecoiramic, by any State in order to coerce another State to perform any act 
relating to the conclusion of a treaty in violation of the pnnciples of the 
sovereign equality of Slates and freedom of consent. >26 

The General Assembly had discussed the question before 
the Conference took place (see resolution 2131 (XX) of 21 
December 1965)'27 and has reverted to it on a number of 
occasions since 1969. In particular texts, it has prohibited 
the use of armed force and has condemned aggression 
(notably in resolution 3314 (XXIX) of 14 December 1974 
entitled "Definition of Aggression"), but it has repeatedly 
pointed out that this prohibition does not cover all forms of 
the illegal use of force, e.g. in the preamble to resolution 
3314 (XXIX), in the preamble and the text of the annex to 
resolution 2625 (XXV) of 24 October 1970;i28 in resolution 
2936 (XXVII) of 29 November 1972;i29 in resolution 3281 

Official Records of the United Nations Conference on the Law of 
Treaties, Documents of the Conference (United Nations publication, Sales 
No. E.70.V.5), p. 172, document A/CONF.39/14, para. 449 

Ibid., p. 285, document A/CONF.39/26, annex. 
Declaration on the Inadmissibility of Intervention in the Domestic 

Affairs of States and the Protection of Their Independence and Sovereignty, 
paia. 2 of which reads: 

"No State may use or encourage the use of economic, political or any 
other type of measures to coerce another State in order to obtam from it 
the subordination of the exercise of its sovereign rights or to secure from 
it advantages of any kind . . . " . 

Declaration on Principles of Intemational L J W concerning Friendly 
Relations and Co-operation among States in accortlance with the Charter of 
the United Nations. See, in particular, the third principle: 

' 'The principle concemmg the duty not to intervene in matters within 
the domestic jurisdiction of any State, in accordance with the Charter: 

" . . . armed intervention and all other forms of interference or 
attempted threats against the personality of the State or against its 
political, ecoDonúc and cultural elements, are in violauon of intemational 
law. 

"No State may use or encourage the use of economic, political or any 
other type of measures to coerce another State in order to obtain from it 
the subordination of the exercise of its sovereign rights and to secure from 
it advantages of any kind. . . . 

Non-use of force in intemaüonal relations and permanent prohibition 
of the use of nuclear weapons. 

(XXX) of 12 December 1974;i3o in resolutions 31/91 of 14 
December 1976i3i and 32/153 of 19 December 1977,132 
etc. 
(4) In the light of these numerous statements of position, 
the view can certainly be supported that the prohibition of 
coercion established by the principles of intemational law 
embodied in the Charter goes beyond armed force; and this 
view has been expressed in the Commission. Nevertheless, 
the Commission did not find it necessary to change the 
formulation of article 52, which is sufficiently general to 
cover all developments in intemational law. Moreover, 
even taking armed force alone, enough examples can be 
imagined to warrant extending the rule in article 52 of the 
Vienna Convention to intemational organizations. 
(5) Any organization may be compelled to conclude a 
treaty under the pressure of armed force exerted against it in 
violation of the principles of intemational law. To mention 
only one example, the headquarters of an intemational 
organization might find itself in an environment of threats 
and armed violence, either during a civil war or in intema­
tional hostilities; in those circumstances, it might be in­
duced to consent by treaty to give up some of its rights, 
privileges and immunities, in order to avoid tiie worst. If the 
coercion was unlawful, for example in a case of aggression, 
tiie treaty would be void. Armed force can also be directed 
against tiie agents or representatives of any organization 
outside its headquarters, in which case an agreement con­
cluded by the organization to free such persons from the 
effects of unlawful armed force would be void under draft 
article 52. 
(6) It is obvious that the unlawful use of armed force by an 
organization is possible only if the organization has the 
necessary means at its disposal; hence only a few organi­
zations are concerned. The problem is, nevertheless, suffi­
ciently important to have been considered by the General 
Assembly on several occasions. In certain resolutions con­
cerning the unlawful use of armed force it has avoided the 
term "intemational organization", preferring the even 
broader expression "group of States".'^^ In 1970, in 
resolution 2625 (XXV), it set out the consequences of the 
"principle concerning the duty not to intervene in matters 
within the domestic jurisdiction of any State, in accordance 
with the Charter" in the following terms: "No State or 
group of States has the right to intervene . . ."etc. Later, 
in resolution 3314 (XXIX) ("Definition of Aggression"), it 
reverted to this question in the explanatory note to article 1, 
as follows: 

In this Definition the term 'State' . . . 

(¿)) Includes the concept of a 'group of States' where appropriate. 

However the expression "group of States" is defined, it 
covers an intemational organization, so it can be concluded 
that the General Assembly provides sufficient authority for 
recognizing that an intemational organization may in theory 
be regarded as making unlawful use of armed force. 
(7) It was also pointed out that the United Nations Charter 
itself, in acknowledging the action of regional agencies for 
the maintenance of peace and in requiring their activities to 

Charter of Econonuc Rights and Duties of States—in particular, arts. 
1 and 32. 

Non-interference in the intemal añairs of States. 
Idem. 

'^^ In the Charter of Economic Rights and Duties of Slates (resolution 
3281 (XXIX)) , in article 12, the General Assembly used the term "group­
ings" of States 
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be in confonnity with the Charter, had recognized that those 
activities could in fact violate the principles of intemational 
law embodied in the Charter. 
(8) In the light of all these considerations, the Conunis­
sion proposes a drañ article 52 which extends to intema­
tional organizations the rule laid down for States in the 
Vienna Convention. Certain members of the Conunission, 
however, were of the view that the extension of the rule to 
intemational organizations was based on highly theoretical 
considerations which they felt need not be stressed. 

Article 53. Treaties conflicting with a peremptory 
norm of general intemational law (jus cogens) 

A treaty is void if, at the time of its conclusion, it 
conflicts with a peremptory norm of general interna­
tional law. For the purpose of the present articles, a 
peremptory norm of general intemational law is a norm 
accepted and recognized by the intemational commu­
nity of States as a whole as a norm from which no 
derogation is permitted and which can be modified only 
by a subsequent norm of general intemational law 
having the same character. 

Commentary 

(1) E>raft article 53 involves only a provisional and unim­
portant difference with respect to article 53 of the Vienna 
Convention, namely, a reference to "the present articles" 
instead of to "the present Convention". 
(2) It is apparent from the draft articles that peremptory 
norms of intemational law apply to intemational organiza­
tions as well as to States, and this is not suфпsing. 
Intemational organizations are created by treaties concluded 
between States, which are subject to the Vienna Convention 
by virtue of article S thereof; despite a personality which is 
in some respects different ftom that of the States parties to 
such treaties, they are none the less the creation of those 
States. And it can hardly be maintained that States can 
avoid compliance with peremptory norms by creating an 
organization. Moreover, the most reliable known example 
of a peremptory norm, the prohibition of the use of armed 
force in violation of the principles of intemational law 
embodied in the Charter, also applies to intemational 
organizations, as we have just seen in connection with draft 
article 52. 

(3) The Conunission considered the question whether 
draft article S3 should retain the expression "intemational 
community of States" used in article 53 of the Vienna 
Convention. That expression could conceivably have been 
supplemented by a reference to intemational organizations, 
which would result in the phrase "intemational community 
of States and intemational organizations". But in law, this 
wording adds nothing to the formula used in the Vienna 
Convention, since organizations necessarily consist of States, 
and it has, perhaps, the drawback of needlessly placing 
organizations on the same footing as States. Another 
possibility would have been to use the shorter phrase 
"intemational community as a whole". On reflection, and 
because the most important rules of intemational law are 
involved, the Conunission thought it worthwhile to point 
out that, in the present state of intemational law, it is States 
that are called upon to establish or recognize peremptory 
norms. It is in the light of these considerations that the 
formula employed in the Vienna Convention has been 
retained. 

SECTION 3. TERMINATION AND SUSPENSION 
OF THE OPERATION OF TREATIES 

Article 54. Termination of or withdrawal from a treaty 
under its provisions or by consent of the parties 

The termination of a treaty or the withdrawal of a 
party may take place: 

(a) in conformity with the provisions of the treaty; 
or 

{b) at any time by consent of all the parties, after 
consultation with the other contracting States and the 
other contracting organizations or, as the case may be, 
with the other contracting organizations. 

Commentary 

Consultation with contracting States that are not parties to 
a treaty was provided for in article 54 of the Vienna 
Convention for the following reasons explained at the 
Conference on the Law of Treaties by the Chairman of the 
Drafting Committee: 

. . . that question had been raised in the Drafting Conunittee, where it 
had been pointed out that there were a few cases in which a treaty already 
in force was not in force in respect of certain contracting States, which had 
expressed their consent to be bound by the treaty but had postponed its 
entry into force pending the completion of certain procedures. In those rare 
cases, the States concerned could not participate in the decision on 
termination, but had the right to be consulted; nevertheless, those States 
were contracting States, not parties to the treaty, for the limited period in 
quest ion. '» 

In order to extend this provision to intemational organiza­
tions, the last part of paragraph (b) of the article has been 
amended to provide for the two cases: treaties between 
States and intemational organizations and treaties between 
intemational organizations. The wording was revised on 
second reading. 

Article 55. Reduction of the parties to a 
multilateral treaty below the number necessary for its 

entry into force 

Unless the treaty otherwise provides, a multilateral 
treaty does not terminate by reason only of the fact that 
the number of the parties falls below the number 
necessary for its entry into force. 

Commentary 

This draft article reproduces die text of article 55 of die 
Vienna Convention without change, but it should be recog­
nized that, for the time being, it can concern only very few 
cases. Its application is limited to multilateral treaties open 
to wide participation, and so far as treaties between inter­
national organizations are concemed, this case wil l be 
exceptional. As regard treaties between States and intema­
tional organizations, there wil l be treaties between States 
which are open to wide participation by States and also to 
some intemational organizations on certain conditions. This 
practice is gaining ground in the economic sphere, particu­
larly as regards commodity agreements. This possibility had 
been provided for in other articles of the draft, for example 
in article 9, paragraph 2. 

Official Records of the United Nations Conference on the Law of 
Treaties, First session, Surmnary records of the plenary meetings and of the 
meetings of the Committee of the Whole . . . . p. 476, 81st meeting of the 
Committee of the Whole, para 6. 
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Article 56. Denunciation of or withdrawal from a 
treaty containing no provision regarding termination, 

denunciation or withdrawal 

1. A treaty which contains no provision regarding 
its termination and which does not provide for denun­
ciation or withdrawal is not subject to denunciation or 
withdrawal unless: 

(a) it is established that the parties intended to admit 
the possibility of denunciation or withdrawal; or 

(b) a right of denunciation or withdrawal may be 
tanpUed by the nature of the treaty. 

2. A party shall give not less than twelve months' 
notice of its intention to denounce or withdraw from a 
treaty under paragraph 1. 

Commentary 

The text of article 56 of the Vienna Convention has been 
adopted without change for this draft article. It will be 
remembered that in the final draft articles on the law of 
treaties between States the Commission did not adopt the 
provision now in subparagraph 1 (b);'^^ it was added at the 
Conference on the Law of Treaties.'Зб This was the 
provision that gave rise to the greatest difficulties of 
application for treaties between States, and will probably do 
so for the treaties which are the subject of the present draft 
articles. Which treaties are in fact by their nature denounce-
able or subject to withdrawal? In the case of treaties 
between intemational organizations, should treaties relating 
to the exchange of information and documents be included 
in this category? Treaties between one or more States and 
one or more intemational organizations include a class of 
treaties which, although having no denunciation clause, 
seem to be denounceable: the headquarters agreements 
concluded between a State and an organization. For an 
intemational organization, the choice of its headquarters 
represents a right whose exercise is not normally immobi­
lized; moreover, the smooth operation headquarters agree­
ment pre-supposes relations of a special kind between the 
organization and the host State, which cannot be maintained 
by the will of one party only. These considerations, which 
were discussed in the Commission's 1979 report in connec­
tion with this article, '37 were referred to by the Intemational 
Court of Justice in its advisory opinion of 20 December 
1980 on the Interpretation of the Agreement of 25 March 
1951 Between the WHO and Egypt. Other examples of 
treaties which might by their nature be the subject of 
withdrawal or denunciation are more questionable, except 
of course that of the denunciation by an intemational 
organization of an agreement whose sole purpose is to 
implement a decision of the organization which it has 
reserved the right to modify.'^^ 

Article 57. Suspension of the operation of a treaty 
under its provisions or by consent of the parties 

The operation of a treaty in regard to all the parties or 
to a particular party may be suspended: 

Yearbook . . . 1966, vol 11, pp. 250-251, document A/6309/Rev.l, 
part I I , chap I I , art. 53 and commentary thereto 

See Official Records of the United Nations Conference on the Law of 
Treaties, Documents of the Софгепсе . . . ,p 177, document A/CONF. 39/ 
14, paras. 485 et seq. 

Yearbook . . . 1979, vol. I I (Fart Two), pp. 156-157. 
I.C.J. Reports 1980, p 96, para. 49. 
See the commentary to article 27, above. 

(a) in conformity with the provisions of the treaty; 
or 

(b) at any time by consent of all the parties, after 
consultation with the other contracting States and the 
other contracting organizations or, as the case may be, 
with the other contracting organizations. 

Commentary 

The same drafting changes made in the text of article 54 
in fu^t and second readings were made in the text of article 
57 of the Vienna Convention. 

Article 58. Suspension of the operation of a 
multilateral treaty by agreement between 

certain of the parties only 

1. Two or more parties to a multilateral treaty may 
conclude an agreement to suspend the operation of 
provisions of the treaty, temporarily and as between 
themselves alone, if: 

(a) the possibility of such a suspension is provided 
for by the treaty; or 

(b) the suspension in question is not prohibited by 
the treaty and: 

(i) does not affect the enjoyment by the other 
parties of their rights under the treaty or the 
performance of their obligations; 

(ii) is not incompatible with the object and purpose 
of the treaty. 

2. Unless in a case falling under paragraph 1 (a) the 
treaty otherwise provides, the parties in question shall 
notify the other parties of their intention to conclude the 
agreement and of those provisions of the treaty the 
operation of which they mtend to suspend. 

Commentary 

(1) No change has been made to the text of article 58 of 
the Vienna Convention, not even to make the title of the 
article correspond more precisely to the wording of the text, 
which provides for suspension of the operation of "provi­
sions of the treaty", not of "the treaty" as a whole. But it 
follows from article 59 of the Convention that the Conven­
tion does not exclude the case of suspension of all the 
provisions of a treaty. 
(2) There is no reason for not extending the provisions of 
article 58 of the Vienna Convention to treaties to which 
intemational organizations are parties. 

Article 59. Termination or suspension of the operation 
of a treaty implied by conclusion of a later treaty 

1. A treaty shall be considered as terminated if all 
the parties to it conclude a later treaty relating to the 
same subject-matter and: 

(a) it appears from the later treaty or is otherwise 
established that the parties intended that the matter 
should be governed by that treaty; or 

ib) the provisions of the later treaty are so far 
incompatible with those of the earlier one that the two 
treaties are not capable of being applied at the same 
time. 

2. The earlier treaty shall be considered as only 
suspended in operation if it appears from the later treaty 
or is otherwise established that such was the intention of 
the parties. 
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Commentary 

There is no departure from die text or tide of article 59 of 
die Vienna Convention. Article 59, like article 58, lays 
down rules which derive from a straightforward consensu-
ality approach and may dierefore be extended widiout 
difficulty to die treaties which are die subject of die present 
draft articles. 

Article 60. Termination or suspension of the operation 
of a treaty as a consequence of its breach 

1. A material breach of a bilateral treaty by one of 
the parties entitles the other to invoke the breach as a 
ground for terminating the treaty or suspending its 
operation in whole or in part. 

2. A material breach of a multilateral treaty by one 
of the parties entities: 

(a) the other parties by unanimous agreement to 
suspend the operation of the treaty in whole or in part or 
to terminate it either: 

(i) in the relations between themselves and the 
defaulting State or international organization, or 

(U) as between all the parties; 
(A) a party specially affected by the breach to invoke 

it as a ground for suspending the operation of the treaty 
in whole or in part in the relations between itself and the 
defaulting State or intemational organization; 

(c) any party other than the defaulting State or 
intemational organization to invoke the breach as a 
ground for suspending the operation of the treaty in 
whole or in part with respect to itself if the treaty is of 
such a character that a nuterial breach of its provisions 
by one party radically changes the position of every 
imrty with respect to the further performance of its 
obligations under the treaty. 

3. A material breach of a treaty, for the purposes of 
this article, consists in: 

(a) a repudiation of the treaty not sanctioned by the 
present articles; or 

(A) the violation of a provision essential to the ac­
complishment of the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice 
to any provision in the treaty applicable in the event of 
a breach. 

5. Paragraphs 1 to 3 do not apply to provisions 
relating to the protection of the human person contained 
in treaties of a humanitarian character, in particular to 
provisions prohibiting any form of reprisals against 
persons protected by such treaties. 

Commentary 

Article 60 of die Vienna Convention govems die effects 
of die breach of a treaty on die provisions of diat treaty, and 
lays down principles in diis matter which diere is no reason 
not to extend to treaties to which intemational organizations 
are parties. Hence only minor drafting changes were needed 
in the text of article 60. 

Article 61. Supervening impossibility of performance 

1. A party may invoke the impossibility of perform­
ing a treaty as a ground for terminating or withdrawing 
from It if the impossibility results from the permanent 
disappearance or destmction of an object indispensable 

for the execution of the treaty. If the impossibility is 
temporary, it may be invoked only as a ground for 
suspending the operation of the treaty. 

2. Impossibility of performance may not be invoked 
by a par^ as a ground for terminating, withdrawing 
from or suspending the operation of a treaty if the 
bnpossibility is the result of a breach by that party either 
of an obligation under the treaty or of any other 
intemational obligation owed to any other party to the 
treaty. 

Commentary 

(1) The text of draft article 61 does not differ from diat of 
article 61 of die Vienna Convention, which was adopted at 
die Conference on die Law of Treaties widiout having given 
rise to particular difficulties. The principle set forth in 
article 61 of die Vienna Convention is so general and so 
well established that it can be extended widiout hesitation to 
the treaties which are the subject of the present draft 
articles. The title of die article is perhaps a little ambiguous 
because of its possible implication diat die text of the article 
embraces all cases in which a treaty cannot be performed. 
But die substance of the article shows that it refers exclu­
sively to the case of permanent or temporary impossibility 
of performance which results from die permanent disappear­
ance or destruction of an object indispensable for the 
execution of the treaty. It is dierefore evident that diis 
provision of the Vienna Convention does not seek to deal 
with the general case of force majeure, which is a matter of 
intemational responsibility and, in regard to intemational 
responsibility among States, was die subject of draft article 
31 adopted in first reading by the Commission at its 
diirty-first session. "«> Furthermore, article 73 of the Vienna 
Convention like article 73 of the present draft reserves all 
questions relating to intemational responsibility. 

(2) Although it is not for the Commission to give a general 
inteфretation of die provisions of die Vienna Convention, it 
feels it necessary to point out that the only situations 
contemplated in article 61 are diose in which an object is 
affected, and not diose in which the subject is in question. 
Article 73, to which die draft article 73 mentioned above 
corresponds, also reserves all questions that concem suc­
cession of States and certain situations conceming intema­
tional organizations. 
(3) As regards the nature of the object in question, article 
61 of die Vienna Convention operates in die first place like 
draft article 61, where a physical object disappears; an 
example given was the disappearance of an island whose 
status is die subject of a treaty between two States. Article 
61, however, like draft article 61, also envisages die 
disappearance of a legal situation goveming die application 
of a treaty; for instance, a treaty between two States 
conceming aid to be given to a trust territory will cease to 
exist if die aid procedures show diat die aid was linked to a 
trusteeship regime applicable to diat territory and diat the 
regime has ended. The same will apply if die treaty in 
question is concluded between two intemational organiza­
tions and the administering State. 
(4) Whether treaties between States, treaties between 
intemational organizations, or treaties between one or more 
States and one or more organizations are concemed, die 
application of article 61 may cause some problems. There 
are cases in which it may be asked whedier the article 
involved is article 61 or in fact article 62. Particular cases 

See Yearbook . . . 1979, vol. I I (Part Two), p 122. 
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mentioned were those in which financial resources are an 
object indispensable for the execution of a treaty and cease 
to exist or cannot be realized. Problems of this kind may in 
practice occur more often for international organizations 
than for States, because the former are less independent 
than the later. It must be borne in mind in this connection 
that under draft article 27, although an organization may not 
withdraw from a validly concluded treaty by a unilateral 
measure not provided for in the treaty itself or in the present 
draft articles, it is not excluded that it may, where a treaty 
has been concluded for the sole purpose of implementing a 
decision taken by the organization, terminate all or part of 
the treaty i f it amends the decision. In applying the article, 
account must be taken as regards international organizations 
not only of the other rules set forth in the present draft but 
also of the reservations established in article 73; these 
concern a number of important matters which the Commis­
sion felt it was not at present in a position to examine. 

Article 62. Fundamental change of circumstances 

1. A fundamental change of circumstances which 
has occurred with regard to those existing at the time of 
the conclusion of a treaty, and which was not foreseen 
by the parties, may not be invoked as a ground for 
terminating or withdrawing from the treaty unless: 

(a) the existence of those circumstances constituted 
an essential basis of the consent of the parties to be 
Iround by the treaty; and 

(b) the effect of the change is radically to transform 
the extent of obligations still to be performed imder the 
treaty. 

2. A fundamental change of circumstances may not 
be invoked as a ground for terminating or withdrawing 
from a treaty between two or more States and one or 
more international organizations, if the treaty estab­
lishes a Iroimdary. 

3. A fundamental change of circumstances may not 
be invoked as a ground for terminating or withdrawing 
from a treaty if the fundamental change is the result of 
a breach by the party invoking it either of an obligation 
under the treaty or of any other international obligation 
owed to any other party to the treaty. 

4. If, under the foregoing paragraphs, a party may 
invoke a fimdamental change of circumstances as a 
ground for terminating or withdrawing from a treaty it 
may also invoke the change as a ground for suspending 
the operation of the treaty. 

Commentary 

(1) Article 62 of the Vienna Convention is one of its 
fundamental articles, because of the delicate balance it 
achieves between respect for the binding force of treaties 
and the need to terminate or withdraw from treaties which 
have become inapplicable as a result of a radical change in 
the circumstances which existed when they were concluded 
and which determined the States' consent. Article 62 
therefore engaged the attention of the Commission and the 
United Nations Conference on the Law of Treaties for a 
long while; it was adopted almost unanimously by the 
Commission itself and by a large majority at the Confer­
ence.'4' The Commission had no hesitation in deciding that 

'•" Yearbook . . . 1966. vol. I (Part One), p. 130, 842nd meeting, para. 
53; Official Records of the United Nations Conference on the Law of 
Treaties, Second session. Summary records of the plenary meetings and of 
the meetings of the Committee of the Whole . . ., p. 121, 22nd plenary 
meeting, para. 47 

provisions analogous to those of article 62 of the Vienna 
Convention should appear in the draft articles relating to 
treaties to which international organizations are parties. It 
nevertheless gave its attention to two questions, both of 
which concern the exceptions in paragraph 2 of the article of 
the Vienna Convention. 

(2) To begin with the exception in subparagraph 2 {b) of 
article 62 of the Vienna Convention, concerning the invok­
ing of a fundamental change of circumstances which is the 
result of a breach, by the party invoking it, of an interna­
tional obligation, the question is whether the exception 
arises in such simple terms for an organization as it does for 
a State. The change of circumstances which a State invok­
ing it faces through a breach of an international obligation is 
always, in regard to that State, the result of a wrongful act 
imputable to itself alone, and a State certainly cannot claim 
legal rights under such a wrongful act which is imputable to 
it. The question might arise in somewhat different terms for 
an organization, bearing in mind the hypotheses mentioned 
above in connection with article 61. For a number of 
fundamental changes can result from acts which take place 
inside and not outside the organization; these acts are not 
necessarily imputable to the organization as such (although 
in some cases they are), but to the States members of the 
organization. The following examples can be given. An 
organization has assumed substantial financial commit­
ments; if the organs possessing budgetary authority refuse 
to adopt a resolution voting the necessary appropriations to 
meet those commitments, there is quite simply a breach of 
the treaty and the refusal cannot constitute a change of 
circumstances. But if several member States which are 
major contributors to the organization leave it and the 
organization subsequently finds its resources reduced when 
its commitments fall due, the question arises whether there 
is a change of circumstances producing the effects provided 
for in article 62. Other situations of this kind could be 
mentioned. Article 62, like article 61, therefore requires 
that account be taken of the stipulations or reservations 
made in other articles of the draft, including article 27 and 
especially article 73. The extent to which the organization's 
responsibility can be dissociated totally from that of its 
member States is a difficult subject and basically a matter of 
the responsibility of international organizations; article 62 
reserves not only that question, but also certain issues 
involved in changes which, in the life of organizations, alter 
the relationship between the organization and its member 
States (termination of organizations, changes in member­
ship of the organization). 

(3) The first exception, that in article 62, subparagraph 2 
(a), on treaties establishing boundaries, nevertheless took 
up more of the Commission's time both in first and second 
readings. It involves two basic questions: the first must be 
considered initially in the light of the Vienna Convention 
and relates to the notion of a treaty which "establishes a 
boundary"; the second concerns the capacity of interna­
tional organizations to be parties to a treaty establishing a 
boundary. Since the answer to the first question wil l have 
some bearing on the answer to the second, the two issues 
must be looked at in turn. 

(4) The Vienna Convention has now entered into force 
and the practice of the States bound by it will govern the 
meaning of the expression "treaties establishing a bound­
ary". Subject to that proviso, a number of important 
observations can be made. First of all, the expression 
certainly means more than treaties of mere delimitation of 
land territory and include treaties of cession, or in more 
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general terms, treaties establishing or modifying the terri­
tory of States; this broad meaning emerges from the 
preparatory work, since the Commission altered its original 
wording to reflect the broader meaning in response to 
comments from Governments.'^^ 
(5) The main problem, however, is to determine the 
meaning of the word "boundary". The scope of the 
question must be defined first of all. The term "boundary" 
customarily denotes the limit of the land territory of a State, 
but it could conceivably be taken more broadly to designate 
the various lines which fix the spatial limits of the exercise 
of different powers. Customs lines, the limits of the 
territorial sea, continental shelf and exclusive economic 
zone and also certain armistice lines could be considered as 
boundaries in this sense. But it is important to be quite clear 
about the effects attaching to the classification of a particu­
lar line as a "boundary"; some of the lines may be 
"boundaries" for one purpose (opposability to other States, 
for example) and not for others (totality of jurisdiction). In 
regard to article 62, the effect of the quality of "boundary" 
is a stabilizing one. To say that a line is a "boundary" 
within the meaning of article 62 means that it escapes the 
disabling effects of that article. 
(6) In this connection, many questions were raised in the 
Commission concerning certain lines intended to effect 
maritime delimitations, particularly as a result of the work 
of the Third United Nations Conference on the Law of the 
Sea and of the Convention on the Law of the Sea. '"^ It was 
noted that the outer limit of the territorial sea is a true limit 
of the territory of the State, which is not the case with other 
lines.'** A distinction must, however, be made between the 
two questions at issue. First of all, it is, of course, possible 
to try to determine whether in general, a line delimiting a 
maritime area constitutes a boundary. Even i f this first 
question is answered affirmatively, however, consideration 
must also be given to a question relating to the interpretation 
of article 62 of the Vienna Convention: is such a boundary 
covered by that article? Lines of maritime delimitation (not 
to mention the delimitation of air space) may in fact have 
special features and it is possible that the stabilizing effect 
of article 62 does not extend to certain lines of maritime 
delimitation, even if, to all intents and purposes, they 
constitute true boundaries. In any event, the Commission is 
not equipped to interpret either the Vienna Convention or 
the Convention on the Law of the Sea. That position was 
suted again in the Commission in second reading and, as 
will be seen in paragraph (12) below, it was reflected in still 
closer adherence to the wording of the Vienna Convention. 

(7) The second question concerns the capacity of organi­
zations to be parties to treaties establishing boundaries. An 
important preliminary remark is that intemational organiza­
tions do not have "territory" in the proper sense; it is 
simply analogical and incorrect to say that the Universal 
Postal Union set up a "postal territory" or that a particular 

See Yearbook . . . 1966, vol. I I , p. 259, document A/6309/Rev. I , 
pait П, chap. I I , draft articles on the law of treaties, para. ( I I ) of the 
commentary to article 59. 

Convenüon adopted on 30 April 1982 (A/CONF.62/122 and com-
genda). 

^*' Mention might be made in this connecuon of the distinction drawn by 
the pafties in reganl to the competence of the arbitral tribunal constinited by 
the United Kingdom and France to make delimitations in the English 
Channel and the Mer d'Iroise, in respect of the delimitation of the 
continental shelf and the delimitation of the temtonal sea (Case concerning 
the delimitation of the continental shelf between the United Kingdom of 
Great Britain and Northern Ireland, and the French Republic, decision of 
30 June 1977 (United Nations, Reports of International Arbitral Awards, 
vol. X V m (Sales No. EJF 80.V.7), pp. 130 et seq )). 

customs union had a "customs territory". Since an inter­
national organization has no territory, it has no "bound­
aries" in the traditional meaning of the word and cannot 
therefore "establish a boundary" for itself 
(8) But can an intemational organization be said to "es­
tablish a boundary" for a State by concluding a treaty? The 
question must be understood correctly. An intemational 
organization, by a treaty between States, can quite defi­
nitely be given power to settle the future of a territory or 
decide on a boundary line by a unilateral decision; one 
example of this is the decision on the future of the Italian 
colonies taken by the United Nations General Assembly 
under the 1947 Treaty of Peace. But the point at issue at 
present is not whether the organization can dispose of a 
territory where it is especially accorded that authority, but 
whether by negotiation and treaty it can dispose of a 
territory which ex hypothesi is not its own. Although this 
situation is conceivable theoretically, not a single example 
of it can yet be given. 
(9) Indications that such a situation might occur were 
nevertheless mentioned. It could do so if an intemational 
organization administered a territory internationally, under 
intemational trusteeship, for example, or in some other 
way. Although the practice examined on behalf of the 
Commission'''^ is not at present conclusive, the possibility 
remains that the United Nations might have to assume 
responsibility for the intemational administration of a terri­
tory in such broad terms that it was empowered to conclude 
treaties establishing a boundary on behalf of that territory. 
(10) During the discussions in first reading, it had also 
been pointed out that the new law of the sea could 
demonstrate that an intemational organization (the Intema­
tional Sea-Bed Authority) might have to conclude agree­
ments establishing lines, some of which might be treated as 
"boundaries". 
(11) The Commission recognized the interest which might 
attach to the hypotheses of this kind, but felt that its task for 
the time being was simply to adapt article 62 of the Vienna 
Convention to provide for the treaties which are the subject 
of the present articles; the article has been worded from the 
traditional standpoint that only States possess territory and 
that only delimitations of territories of States constitute 
boundaries. The only treaties (in the meaning of the present 
articles) to which the rule in article 62, paragraph 2 (a), of 
the Vienna Convention will therefore have to apply are 
those establishing a boundary between at least two States to 
which one or more intemational organizations are parties. 
The organizations may be parties to such a treaty because 
the treaty contains provisions concerning functions which 
they have to perform; one instance of this is where an 
organization is required to guarantee a boundary or perform 
certain functions in boundary areas. 
(12) In the circumstances, the Commission followed the 
Vienna Convention as closely as possible; in second read­
ing, it even adopted drafting changes which brought the text 
of the draft article more into line with that of article 62 of 
the Vienna Convention. 
(13) Of the three paragraphs of the Vienna Convention, 
the fu^t and the third refer to the principle and effects of the 
rule enunciated, while the second sutes the exceptions of 
the application of the rule. Paragraphs 1 and 4 of draft 
article 62 are identical with paragraphs 1 and 3 of article 62 
of the Vienna Convention. Article 62, paragraph 2, was 

See the Secretariat snidy "Possibilities of participation by the United 
Nations in intemational agreements on behalf of a territory". Yearbook . . . 
1974, vol. I I (Part Two), p. 8, document A/CN.4/28I. 
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divided into two separate paragraphs—paragraphs 2 and 
3—in the draft article. Paragraph 3 of the draft article 
reproduces word for word the introductory sentence and 
subparagraph (b) of article 62, paragraph 2, of the Vienna 
Convention. Lastly, the only differences appear in para­
graph 2 of the draft article. It was necessary to specify that 
reference was being made not to any treaty, but rather, 
solely to a "treaty between two or more States and one or 
more intemational organizations"; the first sentence and 
subparagraph (a) of article 62, paragraph 2, of the Vienna 
Convention were mn together without change; two minor 
drafting changes were thus made in the text adopted in first 
reading. 

Article 63. Severance of diplomatic or 
consular relations 

The severance of diplomatic or consular relations 
between States parties to a treaty between two or more 
States and one or more intemational organizations does 
not affect the legal relations established between those 
States by the treaty except in so far as the existence of 
diplomatic or consular relations is indispensable for the 
application of the treaty. 

Commentary 

(1) The severance of diplomatic or consular relations does 
not as such affect either existing treaties between the States 
concemed or the ability of those States to conclude treaties. 
Evident as they are, the rules to this effect have not always 
been fully appreciated or gone unchallenged in the past, and 
the Vienna Convention therefore embodied them in two 
articles, article 63 and article 74; the latter will be consid­
ered later. The only exception to the first rale, and one as 
evident as the rale itself, is that of treaties whose application 
calls for the existence of such relations. For instance, the 
effects of a treaty on immunities granted to consuls are 
suspended for as long as consular relations are interrapted. 
As diplomatic and consular relations exist between States 
alone, the general rale in article 63 of the Vienna Conven­
tion is solely applicable, as far as the treaties dealt with in 
the present articles are concemed, to treaties between two or 
more States and one or more intemational organizations. 
Draft article 63 therefore been limited to this specific case. 
(2) The Commission observed that, in today's world, 
relations between intemational organizations and States 
have, like intemational organizations themselves, devel­
oped a great deal, particularly, but not exclusively, between 
organizations and their member States. Permanent missions 
to the most important intemational organizations have been 
established—delegations whose status is in many aspects 
akin to that of diplomatic agents, as shown by the Conven­
tion on the Representation of States. It is beyond question 
that the severance of relations between a State and an 
intemational organization does not affect the obligations 
incumbent on the State and on the organization. To take the 
simplest example, if the permanent delegation of a State to 
an intemational organization is recalled or if the represen­
tatives of a State do not participate in the organs of the 
organization as they should under its constituent instmment, 
the substance of the obligations established by that instra-
ment remains unaffected. 
(3) That situation, which was discussed in the Commis­
sion and in the conunents of several Govemments, was 
reconsidered in second reading. The Commission took the 
view that it was not necessary to burden the text of article 63 
with a provision conceming that case. Even i f that question 

is considered to be of great importance, the legal source of 
the relations between an organization and its member States 
is, in the vast majority of cases, the constituent instrument 
of the organization, that is to say, a treaty between States 
govemed by the Vienna Convention, and it is therefore in 
that Convention that such a provision should have been 
included. The draft articles would cover only the case in 
which one of the members of an organization was another 
intemational organization or specific cases in which a treaty 
between an organization and a State, whether or not a 
member of that organization, established such specific 
organic relations as the local appointment of delegations, 
commissions and other bodies of a permanent kind. I f these 
permanent organic relations were severed, the principle of 
article 63, which is merely an application of the general 
principles of the law of treaties, would obviously apply. 

Article 64. Emergence of a new peremptory norm of 
general intemational law (jus cogens) 

If a new peremptory norm of general international 
law emerges, any existing treaty which is in conflict with 
that norm becomes void and terminates. 

Commentary 

(1) The notion of peremptory norms of general intema­
tional law, embodied in article 53 of the Vienna Conven­
tion, had been recognized in public intemational law before 
the Convention existed, but that instrament gave it both a 
precision and a substance which made the notion one of its 
essential provisions. The Commission therefore had no 
hesitation in adopting draft article 53, which extends article 
53 of the Vienna Convention to treaties to which one or 
more intemational organizations are parties. 
(2) As stated above in the commentary to article 53, what 
makes a rale of jus cogens peremptory is that it is "accepted 
and recognized by the intemational community of States as 
a whole" as having that effect. 
(3) These remarks apply equally to article 64 of the 
Vienna Convention and to the identical draft article 64. The 
emergence of a norm which is peremptory as regards 
treaties cannot consist in anything other than recognition by 
the intemational community of States as a whole that the 
norm in question has that character. The precise effects of 
this occurrence are the subject of draft article 71, considered 
below. 

SECTION 4. PROCEDURE 

Article 65. Procedure to be followed with respect to 
invalidity, termination, withdrawal from or suspension 

of the operation of a treaty 

1. A party which, under the provisions of the present 
articles, üivokes either a defect in its consent to be 
bound by a treaty or a ground for impeaching the 
validity of a treaty, terminating it, withdrawing from it 
or suspending its operation, must notify the other 
parties of its claim. "The notirication shall indicate the 
measure proposed to be taken with respect to the treaty 
and the reasons therefor. 

2. If, after the expiry of a period which, except in 
cases of special urgency, shall not be less than three 
months after the receipt of the notification, no party has 
raised any objection, the party making the notification 
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may carry out in tlie manner provided in article 67 the 
measure which it has proposed. 

3. When an objection is raised by any other party, 
the parties shall seek a solution through the means 
indicated in Article 33 of the Charter of the United 
Nations. 

4. The notification or objection made by an interna­
tional organization shall be govemed by the relevant 
rules of that organization. 

5. Nothing in the foregoing paragraphs shall affect 
the rights or obligations of the parties under any provi­
sions hi force binding the parties with regard to the 
settlement of disputes. 

6. Without prejudice to article 45, the fact that a 
Slate or an intemational organization has not previously 
made the notification prescribed in paragraph 1 shall 
not prevent it from making such notification in answer 
to another party claiming performance of the treaty or 
alleging its violation. 

Commentary 

(1) Bodi die Commission and die United Nations Confer­
ence on die Law of Treaties were keenly aware of die fact 
diat die first thice sections of part V of die Vienna 
Convention (like die corresponding articles of die draft), in 
giving a methodical and complete account of all the possible 
cases in which a treaty ceased to be applicable, might give 
rise to many disputes, and in die long run seriously weaken 
the pacta sunt servanda rule. There could be no question, 
however, of disregarding altogedier die rule which enables 
States to make dieir own judgements of die legal situations 
which concem them. In its draft articles on the law of 
treaties die Commission, in what is now article 65 of die 
Convention, established certain safeguards conceming die 
procedure by which States should conduct dieir unilateral 
actions. The Conference on die Law of Treaties decided to 
supplement diese safeguards by providing, in die case of 
persistent disputes, for recourse to diird parties, diat is to 
say die Intemational Court of Justice, arbitration or a 
conciliation commission. 

(2) The system established in article 65 was adopted 
widiout opposition at die Conference, and the Commission 
considers diat, widi certain slight drafting changes, it can 
easily be extended to die present draft articles. The purpose 
of die mechanism established under article 65 is to ensure a 
fair procedure for die States in dispute, based on notifica­
tion, explanation, a moratorium, and die possibility of 
recourse to the means for setdement of disputes specified in 
Article 33 of the Charter. The significance of the various 
components of the mechanism is illuminated by the proce­
dural details given in article 67. 
(3) In addition to minor drafting changes, two amend­
ments to article 65 of die Vienna Convention were made in 
draft article 65; the first, to which the Commission devoted 
a considerable amount of time and attention in bodi read­
ings, resulted in die amendment of die text adopted in first 
reading. The first point concerns the three-month morato­
rium and die question whedier it might not be too short to 
enable an organization to decide whedier to raise an 
objection to another party's claim since some of the organs 
competent to take such a decision meet only inficquendy. 
Some members of die Commission considered that die 
time-limit should either be extended or determined by 
flexible wording such as "widiin a reasonable period". In 
fust reading, die Commission had retained die three-mondi 

dme-limit, noting that the permanent organs of the organi­
zation could always raise an objection and then subse­
quenüy wididraw it. Particular account also had to be taken 
of die fact diat, during die prescribed period, die notifying 
party had to continue to apply the treaty and of the fact that 
it would be unreasonable to sacrifice its interests. 
(4) The discussion in second reading took a new turn on 
the basis of a problem relating to die interpretation of die 
Vienna Convention. Does article 65, paragraph 2, of die 
Vienna Convention deprive die notifying party's treaty 
partners of the right to raise an objection after die expiry of 
die three-month period—in other words, does it establish an 
extinctive prescription of the right to object to die notifica­
tion? It is pointed out diat a party which makes a notifica­
tion without receiving communication of an objection can 
lawfully take the measure contemplated and that, since its 
good faidi is established, its conduct in no way engages its 
responsibility. It can be maintained that it is necessary to go 
further and say that its claim is validly and finally estab­
lished, particularly in view of die wording of paragraph 3, 
which clearly links recourse to the means indicated in 
Article 33 of the Charter—and hence the very possibility of 
the existence of a dispute—to the mechanism of the 
paragraph: " I f , however, objection has been raised by any 
other party . . . " . The contiary can also be maintained by 
pointing out that the question of prescription of grounds for 
invalidity was discussed at lengdi at the Conference on the 
Law of Treaties,'''* but that no prescription was established; 
the Conference merely referred in article 45 to the effects of 
acquiescence resulting from the conduct of the State con­
cemed. That would, moreover, explain the reference to 
article 45 in die last paragraph of article 65. Whatever die 
interpretation of the Vienna Convention, which the Com­
mission is not entided to make, it was considered diat, in 
die case of die tieaties which are the subject of die draft 
articles, it would be advisable not to provide for loss of the 
right to raise an objection to a notification designed to 
suspend die operation of a treaty. Accordingly and whatever 
interpretation was given to the Vienna Convention, the 
Commission had to draft paragraph 3 in such a way as to 
make that choice clear. It therefore replaced the words " I f , 
however, objection has been raised by any other party . . . " 
in paragraph 3 by the words "When an objection is raised 
by any other party". This new wording indicates that an 
objection may be raised at any time. 

(5) A second substantive amendment was made in article 
65. Invoking a ground for withdrawing from conventional 
obligations and making an objection to anodier party's 
claim are sufficiently important acts for the Commission to 
have considered it necessary, as in the case of odier draft 
articles (art. 35, para. 2; art. 36, para. 2; art. 37, para. 5; 
art. 39, para. 2) to specify that, when these acts emanate 
from an intemational organization, they are govemed by the 
relevant mies of die organization. The mIes in question are, 
of course, the relevant rules regarding the competence of 
the organization and its organs. This provision forms a new 
paragraph 4. The paragraphs of the draft article correspond­
ing to article 65, paragraphs 4 and 5, of the Vienna 
Convention have been renumbered as paragraphs 5 and 6, 
die sole addition being diat of die words "intemational 
organization" in paragraph 6. 

See the amendments proposed by Guyana and the United States of 
America (A/CONF.39/C 1/L.267 and Add. l ) and Australia (A/CONF.39/ 
C- l /L 354), Official Records of the United Nations Conference on the Law 
of Treaties, Documents of the Conference . . ., p. 164, para. 382, and the 
discussions at the 66th meeting of the Conunittee of the Whole, ibid.. First 
session. Summary records of the plenary meetings and of the meetings of the 
Committee of the Whole . , p. 390, paras. 44 et seq. 
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Article 66. Procedures for arbitration and conciliation 

If, under paragraph 3 of article 65, no solution has 
been reached within a period of 12 months following the 
date on which the objection was raised, the following 
procedures shall be followed: 

(a) any one of the parties to a dispute conceming the 
application or the interpretation of article 53 or article 
64 may, by written notification to the other party or 
parties to the dispute, submit it to arbitration in accor­
dance with the provisions of the Annex to the present 
articles, unless the parties by common consent agree to 
submit the dispute to another arbitration procedure; 

(A) any one of the parties to a dispute conceming the 
application or the interpretation of any of the other 
articles in Part V of the present articles may set in 
motion the conciliation procedure specified in the Annex 
to the present articles by submitting a request to that 
effect to the Secretary-General of the United Nations, 
unless the parties by common consent agree to submit 
the dispute to another conciliation procedure. 

Commentary 

(1) Article 66 and the Annex to the Vienna Convention 
were not drafted by the Commission, but by the United 
Nations Conference on the Law of Treaties itself. Many 
Governments considered that the provisions of article 65 
failed to provide adequate safeguards for the application of 
part V of the Vienna Convention, and they feared that a 
detailed statement of all the rules that could lead to the 
non-application of a treaty might encourage unilateral 
action and thus be a threat to the binding force of treaties; 
other Govemments did not share those fears and considered 
that article 65 already provided certain safeguards. The 
opposing arguments were only settled by a compromise, 
part of which consisted of article 66 of the Vienna Conven­
tion.'^^ 
(2) This brief reminder will explain two peculiarities of 
article 66. The first is that an article which, as its title 
indicates, is devoted to settlement of disputes does not 
appear among the final clauses but in the body of the treaty; 
the second is that this article does not claim to cover all 
disputes relating to the inteфгetation or application of the 
Convention, but only those conceming part V. It will also 
be noted that, in regard to the latter disputes, it distinguishes 
between articles 53 and 64 on the one hand and any of the 
remaining articles in part V on the other; disputes in the 
former case may be submitted to the Intemational Court of 
Justice by written application, while the remainder entail a 
conciliation procedure. This difference is justified purely by 
the fact that the notion of peremptory norms appeared to 
certain States to call for specially effective procedural 
safeguards owing to the radical nature of its consequences, 
the relative scarcity of fully conclusive precedents and the 
developments that article 64 appeared to foreshadow. 
(3) The Commission decided to propose a draft article 66, 
even though the considerations which had led it fifteen 
years ago not to propose provisions for the settlement of 
disputes in the draft articles on treaties between States had 
lost none of their weight. The Commission took this 
decision for two reasons. Firstly, by inserting article 66 in 
the body of the Vienna Convention, immediately after 

"" The article was finally adopted by 61 votes to 20, with 26 abstentions 
(ibid., Second session, Summary records of the plenary meetings and of the 
meetings of the Committee of the Whole . . . , p . 193, 34th plenary meeting, 
para. 72). 

article 65, the Conference on the Law of Treaties had taken 
the position that substantive questions and procedural ques­
tions were linked as far as part V was concemed, and the 
Commission considered that it should abide by the positions 
taken by the Conference. Secondly, the Commission did not 
wish to shy away from an effort which might help the States 
concemed to decide which position they should adopt. In so 
doing, the Commission remains fully alive to the continuing 
differences among States on this question today. The 
solution which it adopted in second reading was rejected by 
some members; it establishes compulsory arbitration for 
disputes conceming the application or the inteфretation of 
articles 53 or 64 and compulsory conciliation for disputes 
conceming the other articles in part V. Another solution 
providing only for compulsory conciliation for disputes 
conceming the inteфretation and application of all the 
articles of part V was proposed by one of the members. "*8 
Before commenting on the text of article 66 adopted in 
second reading, it is necessary to recall the solution adopted 
in first reading and the reasons why it was subsequently 
rejected. 
(4) The transposition of the solutions adopted at the 
Conference in 1969 conceming disputes to which intema­
tional organizations are parties involves a major procedural 
difficulty: intemational organizations cannot be parties in 
cases before the Intemational Court of Justice. Conse­
quently, in the case of disputes conceming ^ I Í J cogens to 
which an intemational organization is a party, recourse 
cannot be had to judicial proceedings before the Court. In 
1980, the Commission studied various means of remedying 
the situation, including the establishment of the right of 
some organizations to request an advisory opinion from the 
Court. 1* ' In view of all the imperfections and uncertainties 
of such a procedure, however, the Commission decided not 
to include it in the text of article 66. It finally adopted a 
rather simple solution, while taking into account the differ­
ence between States and intemational organizations stem­
ming from the Statute of the Intemational Court of Justice: 
disputes conceming the inteфretation or the application of 
articles 53 and 64 to which only States were parties would 
be submitted to the Court, while the conciliation procedure 
would be compulsory for all other disputes whatever the 
articles in part V concemed. 

(5) In addition to providing for a difference in the treat­
ment of States and intemational organizations, this solution 
might raise procedural difficulties by blurring the distinc­
tion between judicial settlement and conciliation. Such 
disputes, especially as they concem jus cogens, may in­
volve more than two parties, and a shift from judicial 
settlement to conciliation might easily take place as a result 
of a decision of an intemational organization making 
common cause with one of the States parties to the dispute. 
It was perhaps impossible to resolve all the problems raised 
by disputes involving more than two parties; although the 
Vienna Convention related only to disputes between States, 
it did not deal with the problems arising in connection with 

In this case, the wording of article 66 would be as follows: 
" I f , under paragraph 3 of article 65, no solution has been reached 

within a period of 12 months following the date on which the objection 
was raised, the followmg procedure shall be followed: 

"Any one of the parties to a dispute concerning the application or the 
1п1ефге1а110п of any of the articles in Part V of the present articles may set 
in motion the conciliation procedure specified in the Annex to the present 
articles by submitting a request to that effect to the Secretary-General of 
the United Nations, unless the parties by common consent agree to submit 
the dispute to another conciliation procedure." 
"" Yearbook . . . 1980, vol. I I (Part Two), p. 87, paia. (9) of the 

commentary to article 66. 
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disputes involving more than two parties. It was, however, 
difficult to overlook the practical difficulties which might 
result from the solution adopted by the majority of the 
members of the Conunission in first reading. 
(6) In these circumstances, the Commission drew on the 
solutions adopted in the Convention on the Law of the 
Sea'50 and proposed a draft article 66 whose general design 
is simple: judicial settlement is no longer explicitly pro­
vided for as the means of settling disputes concerning 
articles 53 and 64; it is replaced by arbitration, by means of 
machinery which guarantees that the Arbitral Tribunal may 
always be established and, for disputes concerning other 
articles in part V, the system of compulsory recourse to 
conciliation instituted by the Vienna Convention is retained. 
In any event, article 66 does not create any essential 
discrimination between States and organizations. 

Article 67. Instruments for declaring invalid, 
terminating, withdrawing from or suspending the 

operation of a treaty 

1. The notification provided for under article 65, 
paragraph 1, must be made in writing. 

2. Any act declaring invalid, terminating, withdraw­
ing from or suspending the operation of a treaty pursu­
ant to the provisions of the treaty or of paragraphs 2 or 
3 of article 65 shall be carried out through an instrument 
communicated to the other parties. If the instrument 
emanating from a State is not signed by the Head of 
State, Head of Government or Minister for Foreign 
Affairs, the representative of the Slate communicating it 
may be called upon to produce full powers. If the 
instrument emanates from an intemational organiza­
tion, the representative of the organization conununicat-
ing it may be called upon to proiduce powers. 

Commentary 

(1) In the conunentary to draft article 65, it was shown 
how article 67 supplemented article 65 of the Vienna 
Convention. It must thus be extended to the treaties which 
are the subject of the present draft articles, and calls for 
adjustment only as far as the powers to be produced by the 
representative of an organization are concerned. 
(2) The meaning of article 67 of the Vienna Convention 
needs to be clarified. In relation to acts leading a State to be 
bound by a treaty, article 7 of the Convention provides, 
firstly, that certain agents represent States in virtue of their 
functions, in such a way that they are dispensed from 
having to produce full powers (art. 7, para. 2); other agents 
can bind the State only i f they produce appropriate powers 
or i f " i t appears from the practice of the States concerned or 
from other circumstances that their intention was to con­
sider that person as representing the State for such purposes 
and to dispense with fijll powers, (subpara. 1 {Ь)". I f these 
rules are compared with those established by article 67 of 
the Vienna Convention for the act whereby a State divests 
itself of its obligation, it can be seen that the Convention is 
stricter in the latter case; unless the instrument is signed by 
the Head of State, Head of Government or Minister for 
Foreign Affairs, "the representative of the State . . . may 
be called upon to produce full powers". This greater 
stringency, and particularly the elimination of dispensation 
from the production of full powers by virtue of practice or 
the presumption drawn ftom the circumstances, is readily 

Annexes V and vn of the Convention (A/CONF.62/122 and coni-
genda). 

understandable considering that one of the guarantees af­
forded by the procedure laid down in articles 65 and 67 is 
the use of an instrument characterized by a degree bf 
formality. It was sought to avoid any ambiguity in a 
procedure designed to dissolve or suspend a treaty, and to 
set a definite time-limit for that procedure; no account can 
therefore be taken either of practice or of circumstances, 
which are invariably ambiguous factors taking firm shape 
only with the passage of time. 

(3) It is necessary in draft article 67 to complete the text of 
the Convention by providing for the case of intemational 
organizations; as far as their consent is concerned, a 
distinction similar to that for States needs to be made 
between the procedure for the conclusion of a treaty and the 
procedure for its dissolution or suspension. As regards the 
expression of consent to be bound by a treaty, draft article 
7 (para. 4) provides for only two cases: the production of 
appropriate powers and the tacit authorization resulting 
from the practice of the competent organs of the organiza­
tion or ftom other circumstances. I f the rules applying to the 
dissolution of a treaty are to be stricter than those applying 
to the expression of consent to be bound by a treaty, there 
are two possible solutions: either to require appropriate 
powers in all cases, without provision for the case of tacit 
authorization resulting from practice or other circum­
stances, or to provide, as in the case of States, that the 
representative of the organization may be called upon to 
produce powers. After adopting the first solution on first 
reading, the Commission adopted the second in second 
reading, finding that it was difficult to justify requiring 
production of powers where the agent making the conunu-
nication was at the same time the agent authorized to issue 
powers. 

Article 68. Revocation of notifications and 
instruments provided for in articles 65 and 67 

A notification or instrament provided for in articles 
65 or 67 may be revoked at any time before it takes 
effect. 

Commentary 

(1) Article 68 of the Vienna Convention is designed to 
help safeguard the security of treaties and did not raise any 
difficulties either in the Commission or at the United 
Nations Conference on the Law of Treaties. The essential 
effect of the instruments revocable under this provision is, 
in varying degrees, the non-application of the treaty. As 
long as these instruments have not taken effect, they can be 
revoked. There is no reason why such a natural provision 
should not be extended to the treaties which are the subject 
of the present draft articles; draft article 68 contains no 
departure from the corresponding text of the Vienna Con­
vention. 
(2) The Vienna Convention does not specify what form 
the "revocation" of the notifications and instruments pro­
vided for in article 67 (or for that matter the "objection") 
should take. The question is not important in the case of the 
"notification", which can only be made in writing, but it is 
important in the case of the "instrument". While recogniz­
ing that there is no general rule in intemational law 
establishing the "acte contraire" principle, the Commis­
sion considers that, in order to safeguard treaty relations, it 
would be logical for the "revocation" of an instrument to 
take the same form as the instrument itself, particularly as 
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regards the communication of the "full powers" and 
"powers" provided for in article 67. 

SECTION 5. CONSEQUENCES OF THE INVALIDITY, TERMINA­
TION OR SUSPENSION OF THE OPERATION OF A TREATY 

Article 69. Consequences of the invalidity of a treaty 

1. A treaty the invalidity of which is established 
under the present articles is void. The provisions of a 
void treaty have no legal force. 

2. If acts have nevertheless been performed in reli­
ance on such a treaty: 

(a) each party may require any other party to 
establish as far as possible in their mutual relations the 
position that would have existed if the acts had not been 
performed; 

(b) acts performed in good faith before the invalidity 
was invoked are not rendered unlawfid by reason only of 
the invalidity of the treaty. 

3. In cases falling under articles 49, 50, 51 or 52, 
paragraph 2 does not apply with respect to the party to 
which the fraud, the act of corruption or the coercion is 
imputable. 

4. In the case of the invalidity of the consent of a 
particular State or a particidar international organiza­
tion to be bound by a midtilateral treaty, the foregoing 
rules apply in the relations between that State or that 
organization and the parties to the treaty. 

Commentary 

(1) The text which became article 69 of the Vienna 
Convention met with no opposition either in the Commis­
sion or at the United Nations Conference on the Law of 
Treaties, since its object is to set out in a logical manner the 
consequences of the invalidity of a treaty. Its extension to 
the treaties which are the subject of the present articles is 
necessary, and merely entailed the inclusion of a reference 
to international organizations alongside the reference to 
States (para. 4). 
(2) It may simply be pointed out that article 69, paragraph 
3, of the Convention, like draft article 69, clearly estab­
lishes that, notwithstanding the general reservation made by 
article (and draft article) 73 on questions involving interna­
tional responsibility, fraud, acts of corruption or coercion 
constitute wrongful acts in themselves. They are therefore 
not, or not solely, elements invalidating consent; that is why 
the Vienna Convention and, following it, the draft articles, 
establish rules for these cases which in themselves serve to 
penalize a v^тongful act, particularly in regard to the 
separability of treaty provisions (art. 44 and draft art. 44, 
paras. 4 and S). 

Article 70. Consequences of the termination of a treaty 

1. Unless the treaty otherwise provides or the par­
ties otherwise agree, the termination of a treaty under 
its provisions or in accordance with the present articles: 

(a) releases the parties from any obligation further 
to perform the treaty; 

{b) does not affect any right, obligation or legal 
situation of the parties created through the execution of 
the treaty prior to its termination. 

2. If a State or an international organization de­
nounces or withdraws from a midtilateral treaty, para­

graph 1 applies in the relations between that State or 
that organization and each of the other parties to the 
treaty from the date when such denunciation or with­
drawal takes effect. 

Commentary 

Article 70 of the Vienna Convention sets forth the logical 
consequences of the termination of a treaty in language 
which leaves no room for doubt. This is why the Commis­
sion extended the rules of article 70 to the treaties which are 
the subject of the present articles, adding only a reference to 
an international organization alongside the reference to a 
State. 

Article 71. Consequences of the invalidity of a 
treaty which conflicts with a peremptory norm of 

general international law 

1. In the case of a treaty which is void under article 
53 the parties shall: 

(a) eliminate as far as possible the consequences of 
any act performed in reliance on any provision which 
conflicts with the peremptory norm of general interna­
tional law; and 

(b) bring their mutual relations into conformity with 
the peremptory norm of general international law. 

2. In the case of a treaty which becomes void and 
terminates under article 64, the termination of the 
treaty: 

(a) releases the parties from any obligation further 
to perform the treaty; 

ib) does not affect any right, obligation or legal 
situation of the parties created through the execution of 
the treaty prior to its termination; provided that those 
rights, obligations or situations may thereafter be main­
tained only to the extent that their maintenance is not in 
itself in conflict with the new peremptory norm of 
general international law. 

Commentary 

Three articles of the Vienna Convention (arts. 53, 64 and 
71) deal with peremptory norms. The Commission consid­
ered it inappropriate to make any changes to the text of 
article 71, not only because of the need to be as faithful as 
possible to the wording of the Vienna Convention, but 
because the subject is so complicated that departures f ^ m a 
text which, even i f not fully satisfactory, was carefully 
prepared may well raise more problems than they solve. 

Article 72. Consequences of the suspension of the 
operation of a treaty 

1. Unless the treaty otherwise provides or the par­
ties otherwise agree, the suspension of the operation of a 
treaty imder its provisions or in accordance with the 
present articles: 

(a) releases the parties between which the operation 
of the treaty is suspended from the obligation to perform 
the treaty in their mutual relations during the period of 
suspension; 

{b) does not otherwise affect the legal relations be­
tween the parties established by the treaty. 

2. During the period of the suspension the parties 
shall refrain from acts tending to obstruct the resump­
tion of the operation of the treaty. 
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Commentary 

Like all the articles in section 5 of part V of the Vienna 
Convention, article 72 gave rise to no objection, so neces­
sary are the rules which it lays down. The rules in question 
have therefore been extended without change to the treaties 
which are the subject of the present articles. 

PART V I 

MISCELLANEOUS PROVISIONS 

Article 73. Cases of succession of States, responsibility 
of a State or of an international organization, outbreak 
of hostilities, termiiuition of the existence of an orga­
nization and termination of participation by a State in 
the membership of an organization 

1. The provisions of the present articles shall not 
prejudge any question that may arise in regard to a 
treaty between one or more States and one or more 
international organizations from a succession of States 
or from the international responsibility of a State or 
from the outbreak of hostilities between States parties to 
that treaty. 

2. The provisions of the present articles shall not 
prejudge any question that may arise in regard to a 
treaty from the international responsibility of an inter­
national organization, from the termination of the ex­
istence of the organization or from the termination of 
participation by a State in the membership of the 
organization. 

Commentary 

(1) When the Commission prepared the draft articles 
which were to become the Vienna Convention, it found it 
necessary to insert a reservation relating to two topics 
included in its general plan of codification which were to 
form the subject of separate sets of draft articles and which 
it had recently begun to study, namely State succession and 
the international responsibility of States. This first consid­
eration was not only inteфreted fairly flexibly but also 
coupled with a further justification for a reservation relating 
to responsibility, namely that, as pointed out earlier,'5' 
some of the articles on the law of treaties necessarily raised 
questions of responsibility. The Commission went slightly 
further in asking itself whether it should not also include a 
reservation relating to a subject hotly debated in "tradi­
tional" international law, namely the effect of "war" upon 
treaties; that was not covered by its general plan of 
codification, and a reservation relating to it in the draft 
articles would therefore have the effect of drawing the 
attention of Governments to the importance of a matter 
which the Commission had deliberately left aside. Although 
the Commission decided after consideration to make no 
reference to it, the United Nations Conference on the Law 
of Treaties reopened the question and added a reservation 
thereon to the two already in article 73. 

See para. (2) of the commeniary to article 69, above. 
In connecuon with the question of responsibility, see also draft articles 

48 to 52 above, and commentaries thereto. In connection with the question 
of outbreak of hostilities, see Yearbook . . . 1966. vol. I I , pp. 267-268, 
document A/6309/Rev.l, part I I , chap. I I , para. (2) of the commentary to 
art. 69; and Official Records of Ihe United Nalions Conference on the Law 
of Treaties, First session. Summary records of the plenary meetings and of 
the meetings of the Committee of the Whole . . , pp. 451 -453, 76th meeting 
of the Committee of the Whole, paras. 9-33. 

(2) This brief summary of the background to article 73 of 
the Vienna Convention clearly shows that the purpose of 
that article was not to provide an exhaustive list of the 
matters which treaties between States can involve and on 
which the Convention took no position. In the view of the 
Commission, article 73 is intended to draw the reader's 
attention to certain particularly important questions, without 
thereby ruling out others. 
(3) In the light of this view of the scope of article 73 of the 
Vienna Convention, an examination of the situation with 
regard to the treaties which form the subject of the present 
articles illustrates the need for an article which is symmetri­
cal to article 73 of the Vienna Convention and which 
contains reservations at least as broad as those in article 73. 
The twofold problem of substance and of drafting consid­
ered by the Commission in this connection was whether the 
reservations provided for in draft article 73 should be 
broadened to take account of the particular characteristics of 
international organizations. 
(4) The easiest problem to solve relates to international 
responsibility. There is no doubt that cases exist in which 
the responsibility of an international organization can be 
engaged, as is shown by practice, and, in particular, treaty 
practice. In its work on the international responsibility of 
States, the Commission has had occasion to deal with this 
matter and has deliberately limited the draft articles in 
course of preparation to the responsibility of S t a t e s . I t is 
logical and necessary, however, for draft article 73 to 
contain both a reservation relating to the international 
responsibility of international organizations and a reserva­
tion relating to the international responsibility of States. 
(5) The question of the reservation relating to hostilities 
between States was less simple because it could be asked 
whether international organizations might not also be in­
volved in hostilities; i f so, draft article 73 would have to 
refer only to "hostilities" and avoid the more restrictive 
words "hostilities between States". Many members of the 
Commission considered that, as international practice now 
stood, international organizations could be involved in 
"hostilities"; others had doubts on the matter. In the end 
the Commission decided to retain the words "hostilities 
between States", for a reason unconnected with the ques­
tion of principle whether international organizations could 
be involved in "hostilities". Article 73 deals only with the 
effect of "hostilities" on treaties and not with all the 
problems raised by involvement in hostilities, whereas 
"traditional" international law dealt with the effect of 
"war" on treaties, an effect which, in the practice of States 
and the case-law of national courts has, in the past hundred 
years, undergone considerable changes. In introducing this 
reservation in article 73, the Vienna Conference took no 
position on the problems as a whole which arise as a result 
of involvement in "hostilities"; it merely made a reserva­
tion, without taking any position, on the problems which 
might at present continue to exist during armed conflict 
between States as a result of rules applied in the past on the 
effect of war upon treaties. Since the reservation in article 
73 of the Vienna Convention is of such limited scope, it was 
only appropriate for the Commission to include in draft 
article 73 a reservation having the same purpose as that 
provided for in the Convention. 
(6) The main difficulties are encountered in regard to 
widening the reservation relating to State succession. Ref-

Yearbook . . 1975, vol. I I , p. 54, document A/lOOlO/Rev.l, chap. 
U, sect- A.2 , para. 32, and ibid., pp. 87-91, chap. I I , sect. B.2, 
commentary lo art. 13 See ÜÍO Yearbook . . / 9 7 / , vol. I I (Part One), pp. 
272-273, document A/CN.4/246 and Add. 1-3, paras. 209-213. 
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erence might conceivably have been made to "succession 
of intemational organizations", i f necessary by defining 
that term, which is sometimes found in learned studies. The 
Special Rapporteur had been prepared to follow that course, 
but members of the Commission pointed out not only that 
the term was vague but also that the word "succession" 
itself, which had been carefully defined in the Conunis­
sion's work and in the Vieiuia Convention on Succession of 
States in Respect of Treaties (1978),i*^ should not be used 
to describe situations which appeared radically different. 
(7) Closer examination of the cases that may come to 
mind when the term "succession of intemational organiza­
tions" is used shows that they are quite far removed ftom 
cases of State succession. It is true that certain organizations 
have ceased to exist and that others have taken over some of 
their obligations and property, as the United Nations did 
after die dissolution of die League of Nations. In all such 
cases, however, die scope and modalities of die transfers 
were determined by conventions between States. It was 
pointed out that such transfers were entirely artificial and 
arbitrary, unlike die case of a succession of States, in which 
it is the change in sovereignty over a territory that, in some 
cases, constitutes die actual basis for a transfer of obliga­
tions and property. Thus, strictly speaking, diere can never 
be a "succession" of organizations. 
(8) What can happen, diough, is that die member States, 
when they establish an intemational organization, transfer 
to it certain powers to deal with specific matters. The 
problem is dien to determine whedier the organization dius 
established is bound by the treaties concluded on the same 
subject by die member States before die establishment of 
the organization. This situation usually involves treaties 
between States, but it may also concem treaties to which 
odier intemational organizations are already parties. One 
example is that of a multilateral treaty, the parties to which 
are not only many States but also an intemational organi­
zation representing a customs union. I f three States parties 
to such a treaty also set up a customs union administered by 
an intemational organization, it may be necessary to deter­
mine what die relationship is between that new organization 
and die treaty. It might be asked whedier, in such a case, 
"succession" takes place between the States and the 
intemational organization. 
(9) Questions might also be asked about die effects of the 
dissolution of an intemational organization. Must it be 
considered that the States members of that organization 
"succeed" to its property and obligations? Are diey, for 
example, bound by die treaties concluded by die organiza­
tion? Bearing in mind the existence of organizations having 
operational ñinctions and constituted by only a few States, 
such a case might be of considerable practical importance. 
(10) Many odier more or less hypodietical cases were 
referred to in die Conunission. It was asked how the treaties 
concluded by an organization might be affected by an 
amendment to its constituent insbnment that deprived it of 
legal capacity to honour obligations under an existing treaty 
which it had concluded properly. Since changes in the 
membership of an organization do not, formally at least, 
affect the identity of die organization, which continues to be 
bound by the treaties concluded before the changes took 
place, no problem of "succession" of intemational organi­
zations arises in such a case; at most it might be asked, as 
the Commission has done in connection with other ar­

ticles, whether in some cases such changes in member­
ship do not give rise to certain legal consequences. On the 
odier hand, the fact that a member State which has 
concluded a treaty with the organization ceases to be a 
member of the organization might in some cases give rise to 
difficulties; these could be bound up widi die fact that the 
conclusion or performance of such a treaty might depend on 
membership in the organization. Conversely, forfeiture of 
membership, i f imposed as a sanction, might not release a 
State ftom treaty obligations which it had contracted under 
a specific treaty concluded with the organization. These are 
delicate issues which require detailed study and on which 
the Commission has taken no position. Such questions are 
not theoretical ones, but they lie outside the scope of a topic 
which might, even in die broadest sense, be characterized as 
"succession of intemational organizations". 
(11) In view of all these considerations, the Commission 
decided not to use the term "succession of intemational 
organizations" nor to attempt to give an exhaustive list of 
cases that are subject to reservation, but simply to mention 
two examples, namely, termination of die existence of 
intemational organizations and termination of participation 
by a State in the membership of an intemational organiza­
tion. 
(12) Once the Commission had taken a position on the 
substance, it still has to solve a drafting problem. The 
easiest solution would have been to enumerate in a single 
paragraph all the different subjects govemed by the reser­
vation made in article 73 " i n regard to a treaty". This 
approach was criticized because it would have required an 
enumeration of subjects to which the reservation would 
have been applicable only for certain treaties. The intema­
tional responsibility of States, a succession of States and die 
outbreak of hostilities between States are extraneous to 
treaties concluded solely between intemational organiza­
tions. For die sake of accuracy, therefore, die Commission 
drafted two paragraphs, even though this makes the text 
more unwieldy. 
(13) It included in paragraph 1, in regard to a treaty 
between one or more States and one or more intemational 
organizations, a reservation relating to a succession of 
States and to die intemational responsibility of a State; it 
added to those two a reservation relating to the outbreak of 
hostilities between States parties to such a treaty. It is 
observed that the text refers not only to the responsibility of 
a State towards another State but also to the responsibility of 
a State towards an intemational organization. 
(14) The reservation in paragraph 2 relates to die respon­
sibility of an intemadonal organization, either towards 
anodier organization or towards a State, and to the two 
cases selected from among many others, namely, die 
termination of the existence of an organization and the 
termination of participation by a State in the membership of 
an intemationaJ organization. 

Article 74. Diplomatic and consular relations and the 
conclusion of treaties 

The severance or absence of diplomatic or consuhir 
relations between two or more States does not prevent 
the conclusion of treaties between two or more of those 
States and one or more intemational organizations. The 
conclusion of such a treaty does not in itself affect the 
situation in regard to diplomatic or consular relations. 

Art. 2, subpara 1 (fc), of the Convention. 
" ' See article 61 above, para. (2) of the commentary, and article 62, 

para. (2) of the commentary. 
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Commentary 

(1) There is no legal nexus as such between treaty 
relations and diplomatic and consular relations. The first 
consequence drawn from that fact in article 63 of the Vienna 
Convention and draft article 63 is that the severance of 
diplomatic and consular relations is not in itself of legal 
consequence for treaty relations, unless the application of 
the treaty actually requires the existence of such relations. 
Article 74 and draft article 74 express two further conse­
quences of the independence of treaty relations and diplo­
matic or consular relations, namely, that the severance of 
diplomatic or consular relations does not prevent the con­
clusion of a treaty and that the conclusion of a treaty does 
not in itself affect the siniation in regard to diplomatic or 
consular relations. 
(2) The mies which article 74 of the Vienna Convention 
embodies cannot be extended to all the treaties which come 
within the scope of the present articles. For diplomatic and 
consular relations exist between States alone, and therefore 
draft article 74 can only apply to those treaties whose parties 
include at least two States between which diplomatic or 
consular relations are at issue. Draft article 74 was therefore 
worded so as to limit its effects to treaties concluded 
between two or more States and one or more intemational 
organizations. With regard to the current relevance of such 
matters in terms no longer of diplomatic or consular 
relations, but of the relations which intemational organiza­
tions need in some cases to maintain with States, reference 
should be made to what has been said on that point in 
connection with article 63 above. 

Article 75. Case of an aggressor State 

The provisions of tlie present articles are without 
prejudice to any obligation in relation to a treaty 
between one or more States and one or more interna­
tional organizations which may arise for an aggressor 
State in consequence of measures taken in conformity 
with the Charter of the United Nations with reference to 
that State's aggression. 

Commentary 

(1) Article 75 of the Vienna Convention was adopted to 
take account of a situation created by the Second World 
War. States concluded certain treaties which imposed obli­
gations on States considered as aggressors, but those 
obligations had not been accepted by treaty by all the latter 
States at the time the Vienna Convention was concluded. 
Article 75 prevents any provision whatsoever of the Vienna 
Convention from being invoked as a bar to the effects of 
those treaties. It nevertheless provides for the future in 
general terms. 
(2) In these circumstances, the Commission discussed 
several awkward questions connected with the adaptation of 
the rule in article 75 to the case of the treaties forming the 
subject of the present draft articles. One such question was 
whether draft article 75 should not contemplate the case in 
which the aggressor was an intemational organization. It 
soon became clear that this matter had to be left aside, for 
several reasons. First, it was not at all certain that the term 
"aggressor State" might not apply to an intemational 
organization; it was noted that a text such as the Definition 
of Aggression adopted on 14 December 1974 by the 
General Assembly's* provides that "the term 'State' . . . 
Includes the concept of a 'group of States' where appropri-

Genera] Assembly resoluüon 3314 ( X X K ) , annex. 

ate". Such a definition indicates that, in relation to an 
armed attack, it is difficult to distinguish between States 
acting collectively and the organization which they may in 
certain cases constitute. Whatever position is taken on this 
question, which is a mafter solely for the States parties to 
the Vienna Convention to settle, there is a second, more 
compelling reason for not dealing with it: if good reasons 
could be shown to place an aggressor organization on the 
same footing as a State, that should seemingly have been 
done by the Vienna Convention itself, because the problem 
is far more important for treaties between States than for 
treaties to which one or more intemational organizations are 
parties. In formulating the present draft articles, however, 
the Commission has consistently refused to adopt proposals 
which would draw attention to gaps or shortcomings in the 
Vienna Convention. It therefore decided that draft article 75 
should simply speak of an "aggressor State" as article 75 of 
the Vienna Convention does. 
(3) The second problem involves the transposition to draft 
article 75 of the expression " i n relation to a treaty". Its 
inclusion in the draft article unchanged would mean that the 
treaty in question could either be a treaty between one or 
more States and one or more intemational organizations or 
a treaty between intemational organizations, in accordance 
with the definition in draft article 2, subparagraph 1 (a). 
Now, of all the possibilities that come to mind, one very 
unlikely to occur in intemational relations as they now stand 
is that of a number of intemational organizations, under a 
treaty concluded between them alone, taking measures that 
would give rise to obligations for an aggressor State. A less 
unlikely possibility is that of a treaty between a number of 
States and one or more intemational organizations. The 
Commission hesitated between a simple solution which 
would cover unlikely cases and a more restrictive one which 
would cover only the least unlikely case. In the end it 
decided to make no reference to the case in which such a 
treaty would be concluded solely between intemational 
organizations. It thus described the treaties to which the 
draft article may apply as treaties "between one or more 
States and one or more intemational organizations", in 
order to refer only to the least unlikely cases. 

PART V I I 

DErosrrARIES, NOTIFICATIONS, CORRECTIONS 
AND REGISTRATION 

Article 76. Depositaries of treaties 

1. The designation of the depositary of a treaty may 
be made by the negotiating States and the negotiating 
organizations or, as the case may be, the negotiating 
organizations, either in the treaty itself or in some other 
manner. The depositary may be one or more States, an 
intemational organization or the chief administrative 
ofllcer of the organization. 

2. The functions of the depositary of a treaty are 
intemational in character and the depositary is under an 
obligation to act impartially in their performance. In 
particular, the fact that a treaty has not entered into 
force between certain of the parties or that a difference 
has appeared between a State or an intemational orga­
nization and a depositary with regard to the perfor­
mance of the latter's functions shall not affect that 
obligation. 



52 Documents of the СопГегепсе 

Commentary 

(1) Like the other articles of part VI I of the Vienna 
Convention, article 76 is one containing technical provi­
sions on which agreement was reached without difficulty 
both in the Commission and at the United Nations Confer­
ence on the Law of Treaties. These articles must be 
transposed to the present draft articles with the necessary 
changes. 
(2) The only question with regard to article 76 which 
might have given rise to a problem is that of multiple 
depositaries. It wil l be recalled that in 1963, in order to 
overcome certain particularly sensitive political problems, 
international practice devised the solution, at least for 
treaties whose universality was highly desirable, of desig­
nating a number of States as the depositaries of the same 
treaty (multiple depositaries). Article 76 provides for the 
use of multiple depositaries, despite various criticisms to 
which that institution had given rise, but it does so only for 
States, and not for international organizations or the chief 
administrative officen of organizations. 

(3) The Commission considered whether the provision 
should not be extended to cover organizations; in other 
words, whether the draft should not say that the depositary 
of a treaty could be "one or more organizations". In the 
end, the Commission decided not to make that change and 
to word draft article 76 in the same way as article 76 of the 
Vienna Convention. It wishes to point out that, while it has 
no objection in principle to the designation of a number of 
international organizations as the depositary of a treaty, it 
found that, in the period of over ten years that has elapsed 
since the signing of the Vienna Convention, no examp e of 
a depositary constituted by more than one international 
organization has occurred to testify to a practical need for 
that arrangement; indeed, it is difficult to see what need it 
might meet. Moreover—and this is a decisive point, already 
made a number of times, in particular in coiuiection with 
article 75—if the possibility of designating more than one 
international organization as the depositary of a treaty had 
been of any interest it would have been so mainly for 
treaties between States, and should therefore have been 
embodied in the Vienna Convention itself. Save in excep­
tional cases, the Commission has always tried to avoid, 
even indirectly, improving on a situation if the improve­
ment could already have been embodied in the Vienna 
Convention. 

(4) The only change eventually made in draft article 76, 
by comparison with article 76 of the Vienna Convention, is 
in paragraph 1, and arises from the need to mention 
negotiating States and negotiating organizations as well as 
negotiating organizations and to cater for the two types of 
treaties governed by the present articles, namely, treaties 
between one or more States and one or more international 
organizations and treaties between international organiza­
tions. 

Article 77. Functions of depositaries 

1. The functions of a depositary, unless otherwise 
provided in the treaty or agreed by the contracting 
States and contracting organizations or, as the case may 
be, by the contracting organizations, comprise in par­
ticular: 

{a) keeping custody of the original text of the treaty, 
of any full powers and powers delivered to the deposi­
tary; 

(b) preparing certified copies of the original text and 
preparing any further text of the treaty in such addi­
tional languages as may be required by the treaty and 
transmitting them to the parties and to the States and 
international organizations or, as the case may be, to the 
organizations entitled to become parties to the treaty; 

(c) receiving any signatures to the treaty and receiv­
ing and keeping custody of any instruments, notifica­
tions and conununications relating to it; 

(</) examining whether the signature or any instru­
ment, notification or communication relating to the 
treaty is in due and proper form and, if need be, 
bringing the matter to the attention of the State or 
international organization in question; 

(e) informing the parties and the States and inter­
national organizations or, as the case may be, the 
organizations entitled to become parties to the treaty of 
acts, notifications and communications relating to the 
treaty; 

( / ) informing the States and international organiza­
tions or, as the case may be, the organizations entitled to 
become parties to the treaty when the number of 
signatures or of instruments of ratification, instruments 
relating to an act of formal confirmation, or instruments 
of acceptance, approval or accession required for the 
entry into force of the treaty has been received or 
deposited; 

ig) registering the treaty with the Secretariat of the 
United Nations; 

{h) performing the functions specified in other pro­
visions of the present articles. 

2. In the event of any difference appearing between 
a State or an international organization and the deposi­
tary as to the performance of the latter's functions, the 
depositary shall bring the question to the attention of: 

(a) the signatory States and organizations and the 
contracting States and contracting organizations; or 

(b) where appropriate, the competent organ of the 
organization concerned. 

Commentary 

( 1 ) The lengthy article 77 of the Vienna Convention needs 
to be transposed to the present draft articles, but with certain 
amendments, some of them minor ones. The changes will 
be considered in paragraph and subparagraph order. 
(2) Subparagraph 1 (a) must provide that the depositary 
should also assume custody of powers, an expression 
which, according to draft article 2, subparagraph 1 (c bis), 
means a document emanating from the competent organ of 
an international organization and having the same purpose 
as the full powers emanating from States. 
(3) In certain cases (subpara. 1 {d) and para. 2) it was 
sufficient to mention the international organization as well 
as the State. In other cases (the introductory part of para. 1 
and subparas. 1 (b), (e) and (J)), it appeared necessary, 
despite the resultant unwieldiness of the text, to cater for the 
distinction between treaties between one or more States and 
one or more international organizations and treaties between 
international organizations. 
(4) In subparagraph 1 (f), the list of instruments enumer­
ated in article 77 of the Convention has been extended to 
include "instruments relating to an act of formal confirma­
tion" in order to take account of the fact that the Commis­
sion replaced the term "ratification" by "act of formal 
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confinnatíon", defined in draft article 2, subparagraph 1 (b 
bis), as "an intemational act corresponding to diat of 
ratification by a State, whereby an intemational organiza­
tion establishes on die intemational plane its consent to be 
bound by a treaty". 
(5) Subparagraph 1 (g) of article 77 was a source of some 
difficulty for die Commission bodi in first and second 
readings. The difficulty already existed in die Vienna 
Convention itself; it has become more acute now diat diis 
provision has had to be adapted to die treaties widi which 
die present draft articles are concemed. Consideration wil l 
be given fust to the difficulties inherent in die Vienna 
Convention as such and dien to diose arising out of die 
adaptation of die provision. 
(6) The main problem concerns the meaning to be given to 
die term "registration", and it is complicated by die 
relationship between article 77 and article 80. The Com­
mission had proposed in 1966 a draft article (art. 72) on die 
functions of die depositary, which contained no provision 
on die registration of treaties. Its draft article 75 (eventually 
article 80), on die other hand, laid down die obligation to 
register treaties widi die Secretary-General but did not 
stipulate whose die obligation was; registration and publi­
cation were to be govemed by die regulations adopted by 
the General Assembly and die term "registration" was to 
be taken in its broadest sense.'̂ ^ At die Conference on die 
Law of Treaties, a proposal submitted by the Byelorassian 
Soviet Socialist Republic in the Committee of die Whole 
amended die text of diat article 75 to give it die present form 
of paragraph 1 of article 80, so diat filing and recording 
were mentioned as well as registiation.'^» However, an 
amendment by die United States of America to article 72 
(die future article 77) making die depositary responsible for 
"registering die treaty widi die Secretariat of die United 
N a t i o n s " h a d been adopted a few days earlier, without 
detailed conunent. 

(7) What is die meaning of the word "register" in diis 
text? In article 77, is this function merely stated—diat is to 
say, should it be understood as a possibility which die 
Convention allows i f die parties agree to it? Or does article 
77 actually constitute die agreement? There are divergent 
indications on diis point in die preparatory work. '«> What is 
certain, diough, is that die Expert Consultant to die Con­
ference made the following important statement: 

The commentaiy to the anicle which became article 80 shows that the 
Commission used the term "registration" in its general sense to cover both 
"legistiation" and "ñling and recording" (see Yearbook. . . 1966, vol. I I , 
pp. 273-274, document A/6309/Rev.l, part I I , chap. I I , para. (2) of the 
commentary to art. 75). The Commission added: 

" . . . However, having regard to the administrative character of these 
regulations and lo the fact that they are subject to amendment by the 
General Assembly, the Commission concluded that it should limit itself to 
incotpoiating the regulations in article 75 by reference lo them in general 
terms." {Ibid., para. (3)) 
" * See Official Records of the United Nations Conference on the Law of 

Treaties, Documents of the Софгепсе . . . , p. 206, document A/CONF.39/ 
14, para. 684 (b). 

Ibid., p. 201-202, para. 657. sect, (iv), para. (6) 
In connection with the Commission's drañ article 71 (now art. 76), 

which was discussed together with drañ article 72 (now art. 77), the United 
Kingdom delegation drew attention to the purely expository character of the 
woiding on functions of depositaries (ibid., First session, Summary records 
of the plenary meetings and of the meetings of the Committee of the Whole 
. . . . p. 462, 77th meeting of the Committee of the Whole, para. 53). Sir 
Humphrey Waldock, Expert Consultant lo the Conference, confumed this 
view (ibid,p. 467, 78th meeting of the Committee of the Whole, para. 51). 
The United States representative, however, in explaining his delegation's 
amendment, staled: "the United Nations Secretariat had informally indi­
cated its preference that registration of a treaty be effected by the deposi­
tary" (ibid.. p 459,77th meeting of the Committee of the Whole, para. 20). 

It had been asked whether the registration of treaties should not be part 
of a depositary's functions. The International Law Commission had 
studied that problem, but had come to the conclusion that the function of 
registration might cause difTiculties, in view of the rules applied by the 
General Assembly where the depositary was an international organization. 
There were very strict rules on the subject. The Commission had come to 
the conclusion that it would be unwise to mention registration as one of the 
functions of a depositary without making a more thorough study of the 
relationship between the provision and the rules on the registration of 
treaties applied by the United Nations. i6i 

(8) In conclusion, doubts may be expressed as to both the 
scope and die usefulness of subparagraph (g) of paragraph 
1; aldiough using different terminology, it seems to dupli­
cate article 80. Turning now to the question of its adaptation 
to die tieaties to which die present draft articles relate, it 
may first be asked whedier die subparagraph can be applied 
to all "treaties" as understood in the present draft. The 
reply to this question depends on the meaning of die term 
"registration"; since it has a narrow sense in article 80, it 
might be diought appropriate to give it a narrow meaning 
here as well. I f so, subparagraph (g) could not apply to all 
treaties, since diere are some treaties to which "registra­
tion" under the rules formulated by die United Nations does 
not apply. The Commission dierefore considered inserting 
die proviso "where appropriate" in subparagraph (g). 
Anodier solution, since die subject is govemed by die 
terminology, rules and practices of die United Nations, 
would have been to mention Article 102 of die Charter of 
die United Nations in subparagraph (g) in order to empha­
size that the subparagraph was confined to stating what 
could or should be done according to the inteфretation of 
die Charter given by die United Nations. The Conunission 
fuially adopted subparagraph (g) of the Vienna Convention 
unchanged. Subparagraph (g) is dius of a purely expository 
nature. The registration of treaties is conditional if it 
depends on rules applied by die United Nations. At present, 
registiation does not, under the relevant rules of the United 
Nations, apply to treaties between intemational organiza­
tions. 

(9) Article 77, paragraph 2, unfortunately gives rise to 
further difficulties. In its report, die Commission gave no 
details or explanation about die concluding phrase of 
)aragraph 2 of die corresponding article of its draft on die 
aw of treaties.'*2 What is the organization "concemed"? 

What is die meaning here of die conjunction "or"? I f die 
organization concemed is die depositary organization (which 
would be die logical explanation under die Vienna Conven­
tion), a formula by which the depositary brings die question 
to die attention of die competent organ of the depositary 
might be wondered at. It is true diat at die time die text was 
drafted considerable difficulties had arisen in the United 
Nations widi regard to die precise role of die Secretary-
General when die United Nations was die depositary and 
reservations were made; in die end, die Secretary-General 
was relieved of all responsibility in die m a t t e r , a n d die 
concluding phrase of paragraph 2 simply reflects his con­
cem to ensure diat any difference arising on grounds which 
he considers do not engage his responsibility should be 

Ibid., pp. 467^468 , 78th meeting of the Committee of the Whole, 
para. 59. 

Yearbook . . . 1966, vol. U, pp. 269-270, document A/6309/Rev. 1, 
part U, chap. I I , art. 72 and commentary. 

See article 20, para. 3, of the Vienna Convention, which requires 
reservations to a constituent instrument of an international organization to be 
accepted by the competent organ of that organization, and the Commission's 
commentary to the corresponding draft article of 1966 (ibid., p. 207, para. 
(20) of the commentary to an. 17). 
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settled by a political body.'^ I f this is so, the conjunction 
"or" definitely establishes an alternative: i f there is an 
organization "concerned" and if it has an organ competent 
to settle disputes between the depositary and a signatory 
State or contracting party, the dispute should be brought to 
the attention of that organ of the organization. Some 
members of the Commission nevertheless considered that 
the conjunction "or" was unsatisfactory and should either 
be replaced by the conjunction "and" or simply be deleted. 
(10) Finally, although not entirely satisfied, the Commis­
sion decided to retain the text of paragraph 2 of the Vienna 
Convention. It included a reference to intemational organi­
zations in addition to the reference to States and, for the 
sake of clarity, divided the paragraph into two subpara­
graphs. 

Article 78. Notifications and communications 

Except as the treaty or the present articles otherwise 
provide, any notification or communication to be made 
by any State or any international organization under the 
present articles shall: 

(a) if there is no depositary, be transmitted direct to 
the States and organizations or, as the case may be, to 
the organizations for which it is intended, or if there is 
a depositary, to the latter; 

(b) be considered as having been made by the State 
or organizations in question oidy upon its receipt by the 
State or the organization to which it was transmitted or, 
as the case may be, upon its receipt by the depositary; 

(c) if transmitted to a depositary, be considered as 
received by the State or organization for which it was 
intended only when the latter State or organization has 
been informed by the depositary in accordance with 
article 77, paragraph 1 (e). 

Commentary 

Article 78 of the Vienna Convention, which is of a 
technical nature, gave rise to no difficulty either in the 
Commission or at the United Nations Conference on the 
Law of Treaties. Its adaptation to the treaties which are the 
subject of the present draft articles simply requires a 
reference to intemational organizations in the introductory 
wording and in subparagraphs (b) and (c), and a reference in 
subparagraph (a) to "the States and organizations or, as the 
case may be, to the organizations for which it is intended", 
in order to distinguish the case of treaties between one or 
more States and one or more intemational organizations 
from that of treaties between intemational organizations. 

Article 79. Correction of errors in texts or in certified 
copies of treaties 

1. Where, after the authentication of the text of a 
treaty, the signatory States and intemational organiza­
tions and the contracting States and contracting organi­
zations are agreed that it contains an error, the error 
shall, unless the said States and organizations decide 
upon some other means of correction, be corrected: 

See ' 'Summary of the pracüce of the Secretary-GeneraJ as depositary 
of multilateral agreements" (ST/LEG/7), para. 80. This is certainly the 
explanation given by the Special Rapporteur himself concerning para. 2 of 
article 29 (later art. 72, now art. 77): 

"Reference lo a competent organ of an international organization was 
needed in article 29, paragraph 2, because of the functions it might have 
to fijifil as a depositary." (Yearbook . . . ¡966, vol. I (Part П), p. 295, 
887th meeting, para. 95) 

(a) by having the appropriate correction made in the 
text and causing the correction to be initialled by duly 
authorized representatives; 

(ft) by executing or exchanging an instrament or 
instraments setting out the correction which it has been 
agreed to make; or 

(c) by executing a corrected text of the whole treaty 
by the same procedure as in the case of the original text. 

2. Where the treaty is one for which there is a 
depositary, the latter shall notify the signatory States 
and intemational organizations and the contracting 
States and contracting organizations of the error and of 
the proposal to correct it and shall specify an appropri­
ate time-limit within which objection to the propped 
correction may be raised. If, on the expiry of the 
time-limit: 

(a) no objection has been raised, the depositary shall 
make and initial the correction in the text and shall 
execute a procès-verbal of the rectification of the text and 
conununicate a copy of it to the parties and to the States 
and organizations entitled to become parties to the 
treaty; 

{b) an objection has been raised, the depositary shall 
communicate the objection to the signatory States and 
organizations and to the contracting States and contract­
ing organizations. 

3. The mies in paragraphs 1 and 2 apply also where 
the text has been authenticated in two or more languages 
and it appears that there is a lack of concordance which 
the signatory States and international organizations and 
the contracting States and contracting organizations 
agree should be corrected. 

4. The corrected text replaces the defective text ab 
initio, unless the signatory States and intemational 
organizations and the contracting States and contracting 
organizations otherwise decide. 

5. The correction of the text of a treaty that has been 
registered shall be notified to the Secretariat of the 
United Nations. 

6. Where an error is discovered in a certified copy of 
a treaty, the depositary shall execute a procès-verbal 
specifying the rectification and communicate a copy of it 
to the signatory States and international organizations 
and to the contracting States and contracting organiza­
tions. 

Commentary 

The comments made on article 78 also apply to draft 
article 79, whose wording was made less cumbersome in 
second reading and which differs from article 79 of the 
Vienna Convention only in that it refers both to intema­
tional organizations and to States. 

Article 80. Registration and publication of treaties 

1. Treaties shall, after their entry into force, be 
transmitted to the Secretariat of the United Nations for 
registration or filing and recording, as the case may be, 
and for publication. 

2. The designation of a depositary shall constitute 
authorization for it to perform the acts specified in the 
preceding paragraph. 
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Commentary 

(1) Article 80 of the Vienna Convention has already been 
commented on in connection with draft article 77. It will be 
observed that the text (particularly in its English version) 
establishes an obligation for the parties to the Vienna 
Convention, whereas it has been said that article 77 is 
purely expository. Article 80 can be applied to the treaties 
which are the subject of the present diBft articles without 
altering the text at all, and would establish an obligation for 
those intemational organizations which might by one means 
or another become bound by the rules in the draft articles. 
(2) This obligation can, however, only have conditional 
effects. Its fulfilment depends entirely on the rules in force 
in the United Nations. The United Nations is bound by 
Article 102 of the Charter, but how it applies Article 102 (as 
to form, terminology and method of publication) is exclu­
sively a matter for the competent organs of that Organiza­
tion. Thus the General Assembly has seen fit to amend the 
regulations on the application of Article 102'" and in 
particular to restrict the extent of publication of treaties 
between States. '** While the purpose of draft article 80 may 
be said to be that Article 102 of the Charter should be 
applied to new categories of treaty, it will be for the United 
Nations itself to amend the existing regulations i f necessary, 
especially i f draft article 80 becomes applicable to the 
Organization. One member of the Commission stated that, 
although he had no objection to the text of the draft article, 
he thought that it would have been appropriate to divide 
paragraph 1 into two paragraphs. The first, which would 
retain the substance of the present paragraph, would relate 
only to treaties to which one or more States were parties, 
while the second, which would deal with treaties between 
intemational organizations, would merely provide for the 
possibility of transmission to the Secretariat and thus take 
account of the fact that, at present, the existing rules usually 
do not apply to such treaties. 

ANNEX 
ArbltraÜon and condUatkm procedures esUbUshed 

In appUcatlon of article 66 

1. ESTABUSHMENT OF THE А И В П Т Ш . TWBUNAL OR 

CoNcnjATiON COMMISSION 

1. A list consisting of qualified jurists, from which the parties to a 
dispute may choose the persons who are to constitute an arbitral tribunal 
or, as the case may be, a conciliation commission, shall be drawn up and 
maintained by the Secretary-General of the United Nations. To this end, 
every State which is a Member of the United Nations or a State party to the 
present articles and any international organization to which the present 
articles have become applicable shall be invited to nominate two persons, 
and the names of the persons so nominated shall constitute the list, a copy 
of which shall be bansmitted to the President of the Intemational Coun of 
Justice. The term of a person on the list, including that of any person 
nominated to f i l l a casual vacancy, shall be five years and may be renewed. 
A person whose term expires shall continue to fulfill any function for 
which he shall have been chosen under the following paragraphs. 

2. When notification has been made under article 66, paragraph (a), 
the dispute shall be brought before an arbitral tribunal. When a request has 
been made to the Secretary-General under article 66, paragraph (6), the 
Secretary-General shall bring the dispute before a conciliation conunis­
sion. Both the arbitral tribunal and the conciliation conunission shall be 
constituted as follows: 

The States and international orgaiuzations which constitute one of the 
parties to the dispute shall appoint by common consent: 

See Yearbook . . . 1963. vol. I I , pp. 28-32, document A/CN.4/I54, 
paras. 125-143. 

See General Assembly resolution 33/141 of 19 December 1978. 

(a) one arbitrator or, as the case may be, one conciliator, who may or 
may not be chosen from the list referred to in paragraph 1 ; and 

(b) one arbitrator or, as the case may be, one conciliator, who shall be 
chosen from among those included in the list and shall not be of the 
nationality of any of the States or nominated by any of the organizations 
which constitute that party to the dispute. 

The States and international organizations which constitute the other 
party to the dispute shall appoint two arbitrators or, as the case may be, two 
conciliators, in the same way. The four persons chosen by the parties shall 
be appointed within 60 days following the date on which the other party to 
the dispute receives notification under article 66, paragraph (a), or on 
which the Secretary-General receives the request for conciliation. 

The four persons so chosen shall, within 60 days following the date of 
the last of their own appointments, appoint from the list a fifth arbitrator 
or, as the case may be, conciliator, who shall be chairman. 

I f the appointment of the chairman, or of any of the arbitrators or, as the 
case may be, conciliators, has not been made within the period prescribed 
above for such appointment, it shall be made by the Secretary-General of 
the United Nations within 60 days following the expiry of that period. The 
appointment of the chairman may be made by the Secretary-General either 
from the list or from the membership of the Intemational Law Commis­
sion. Any of the periods within which appointments must be made may be 
extended by agreement between the parties to the dispute. I f the United 
Nations is a party or is included in one of the parties to the dispute, the 
Secretary-General shall transmit the above-mentioned request to the 
President of the Intemational Court of Justice, who shall perform the 
functions conferred upon the Secretary-General under this subparagraph. 

Any vacancy shall be filled in the manner prescnbed for the initial 
appointment. 

The appointment of arbitrators or conciliators by an intemational 
organization provided for in paragraphs 1 and 2 shall be govemed by the 
relevant rules of that organization. 

I I . FUNCnONING OF THE A R B F T R A L T R I B U N A L 

3. Unless the parties to the dispute otherwise agree, the Arbitral 
Tribunal shall decide its own procedure, assuring to each party to the 
dispute a full opportunity to be heard and to present its case. 

4. The Arbitral Tribunal, with the consent of the parties to the dispute, 
may invite any interested State or intemational organization to submit to it 
its views orally or in writing. 

5. Decisions of the Arbitral Tribunal shall be adopted by a majority 
vote of the members. In the event of an equality of votes, the Chairman 
shall have a casting vote. 

6. When one of the parties to the dispute does not appear before the 
Tribunal or fails to defend its case, the other party may request the Tribunal 
to continue the proceedings and to make its award. Before making its 
award, the Tribunal must satisfy itself not only that it has jurisdiction over 
the dispute but also that the claim is well founded in fact and law. 

7. The award of the Arbitral Tribunal shall be confmed to the 
subject-matter of the dispute and state the reasons on which it is based. 
Any member of the Tribunal may attach a separate or dissenting opinion to 
the reward. 

8. The award shall be final and without appeal. It shall be complied 
with by all parties to the dispute. 

9. The Secretary-General shall provide the Tribunal with such assis­
tance and facilities as it may require. The expenses of the Tribunal shall be 
home by the United Nations. 

Ш . FUNCnONINO OF THE CONCIUATION COMMISSION 

10. The Conciliation Conunission shall decide its own procedure. The 
Commission, with the consent of the parties to the dispute, may invite any 
party to the treaty to submit to it its views orally or in writing. Decisions 
and recommendations of the Commission shall be made by a majority vote 
of the five members. 

11. The Commission may draw the attention of the parties to the 
dispute to any measures which might facilitate an amicable setUement. 

12. The Commission shall hear the parties, examine the claims and 
objections, and make proposals to the parties with a view to reaching an 
amicable setUement of the dispute. 
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13 The Commission shall report within 12 months of its constitution. 
Its report shall be deposited with the Secretary-General and transmitted to 
the parties to the dispute The report of the Commission, including any 
conclusions stated therein regarding the facts or questions of law, shall not 
be binding upon the parties and it shall have no other character than that of 
reconunendations submitted for the consideration of the parties in order to 
facilitate an amicable settlement of the dispute. 

14. The Secretary-General shall provide the Commission with such 
assistance and facilities as it may require. The expenses of the Conunission 
shall be bome by the United Nations. 

Commentary 

(1) The commentary to draft article 66 explains why the 
Commission decided to propose the inclusion in the draft 
articles of provisions on the settlement of disputes. It also 
explains the Commission's reasons for proposing a simple 
solution consisting of an arbitration procedure for the 
settlement of disputes concerning articles S3 and 64 a 
conciliation procedure for disputes concerning other articles 
in part V. The Commission considered that this was the best 
way of preserving as much parallelism as possible with the 
Vienna Convention. 
(2) It was on the basis of that idea that the Commission 
also adopted the annex, which establishes the settlement 
procedures provided for in article 66 and is also modelled as 
closely as possible on the annex to the Vienna Convention, 
although certain changes and, above all, additions were 
necessary in view of the need for two settlement proce­
dures, one relating to arbitration and the other to concilia­
tion. The annex to the 1969 Vienna Convention refers to the 
conciliation procedure only, since recourse to the judicial 
settlement procedure does not call for any special provisions 
and that contained in article 66 of the Convention is 
sufficient, providing as it does that any one of the parties to 
a dispute concerning the application or the interpretation of 
articles 53 or 64 may, "by a written application, submit it 
to the Intemational Court of Justice for a decision". In the 
present annex, however, it is necessary to introduce a 
specific rule to ensure the achievement of the desired 
objective, that is to say, the establishment of a compulsory 
arbitration procedure which can, when necessary, be set in 
motion by any one of the parties to the dispute. 
(3) However, on this point as well, the Commission has 
drawn as much as possible on the annex to the Vienna 
Convention and proposes a text in which section I relates 
both to arbitration and to conciliation procedures and is 
followed by two other sections dealing respectively with the 
functioning of the Arbitral Tribunal (section II) and the 
functioning of the Conciliation Commission (section Ш). 
The only innovation vis-à-vis the text of the Convention is 
section I I , while section I merely makes the provisions 
drawn up in the Convention for the establishment of a 
conciliation commission applicable equally to the establish­
ment of an arbitral tribunal. Section Ш reproduces without 
change the rules of the Convention on the ftinctioning of the 
Conciliation Commission. 
(4) The decision to include in a single text provisions on 
the drawing up of a list of persons from which both 
arbitrators and conciliators may be chosen and the decision 
to place intemational organizations on an absolutely equal 
footing with States obviously made it necessary to introduce 
some changes in the text of the Convention and these 
decisions call for some explanation. The Commission 
discussed both questions and, in particular, the first at 
length, and several members were of the opinion that the 
qualifications required of a conciliator are not necessarily 
the same as those required of an arbitrator. Consequently, it 

might be advisable to prepare separate lists from which one 
or the other could be chosen. Although they did not deny 
the fact that such a course of action might be justified, other 
members pointed out that, in this particular case, disputes in 
which both arbitrators and conciliators would be called 
upon to intervene would be of an essentially legal natiue 
and that it would therefore also be desirable for conciliators 
to be qualified jurists. In particular, it was pointed out that, 
although the annex to the Vienna Convention deals with 
conciliation only, its paragraph 1 also requires the list of 
conciliators to consist of "qualified jurists"; it was asked 
whether this meant that higher qualifications should be 
required of persons included in the list of arbitrators. The 
Commission finally decided to maintain the single-list 
system and a single criterion for the nomination of all the 
persons included in the list. 

(5) In view of the comments made by one of its members, 
the Commission considered the question of the equality of 
States and intemational organizations, not only in respect of 
their rights and obligations as parties to a dispute, but also 
in respect of the nomination of persons for inclusion in the 
list of arbitrators and conciliators and the appointment of 
persons to act as such in a particular dispute. The Commis­
sion took account of the view that only States should be 
entitled to nominate persons for inclusion in the list, but, in 
the end, the majority of its members decided that the text 
should reflect the consequences of the intemational legal 
personality of intemational organizations without any dis­
crimination whatever vis-à-vis States. Of course, since 
intemational organizations have no population and, conse­
quently, no nationals, a person cannot, for the purposes of 
section I , subparagraph 2 (¿>), be linked with an intema­
tional organization through nationality. The Commission 
therefore used the criterion of "nomination" in that case. 

(6) The Commission realizes that agreement on the ap­
pointment of arbitrators or conciliators, as the case may be, 
by the States and organizations which are parties to a 
dispute and which are required to nominate two persons, 
one of their own choice and the other from among the 
names included in the list, may be difficult to achieve, but 
it should not be more difficult than in the case where States 
alone are parties to a dispute. Moreover, the proposed text 
makes it quite clear that, if agreement is not reached and 
those persons cannot be appointed within the prescribed 
60-day period, such appointment wil l be made by the 
Secretary-General of the United Nations or by the President 
of the Intemational Court of Justice if the United Nations is 
a party to the dispute. As a result of that provision, the 
Commission believes that the proposed text guarantees not 
only the establishment of the Arbitral Tribunal or the 
Conciliation Commission in any circumstances, an indis­
pensable prerequisite for any compulsory procedure for the 
settlement of disputes, but also maximum impartiality in 
appointments not made by the parties. 

(7) The Commission draws attention to the fact that most 
of the proposed provisions of section I I of the annex relating 
to the functioning of the Arbitral Tribunal are taken from 
annex V I I to the Convention on the Law of the Sea,'*' 
which has been somewhat simplified and to which the 
provision contained in paragraph 4 and based on paragraph 
3 of the annex to the Vienna Convention has been added. 
The Commission considers that this provision will be useful 
to the arbitration procedure because it provides for the 

A/CONF.62/122 and corrigenda. 
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possibility that, with the consent of the parties to the 
dispute, other interested parties—States or inteniationa] 
organizations, in this case—may be invited to submit their 
views to the Tribunal. Since arbitration cases involve the 
interpretation and the application of rules of jus cogens, the 
Gmunission has, moreover, drafted that text in such a way 
as to ensure that such a possibility is open not only to the 
parties to the treaty to which the particular dispute relates, 
but also to any interested State or international organization. 
(8) Annex Vn to the Convention on the Law of die Sea was 
chosen by the Commission as a model for die provisions 
relating to die ñinctioning of the Aibilnl Tribunal for a vaiieç 
of reasons. Above all, it is a vety modon text and one wfaidi 
has been adopted by a kuge number of Stales. Secondly, it 
concans an entiidy analogous situation, diat is to say, the 
functioning of an artnlral tribunal whidi is competent to act even 
if one of the parties to the dispute refuses to participaie either in 
the appointmoit of arbilraiofs or in the actual proceedings 
before áic Tribunal. Lastly, it affords die parties the greatest 
possible &eedom in drawing |ф, by mutual agreement, die 
procedural provisions of dieir choice. 

Ï7 

(9) The Conunission will merely point out in this com-
mentaiy that, apart from a few simplifications, paragraphs 
3, S, 6,7 and 8 of the proposed annex correspond to articles 
S, 8, 9, 10 and 11 of the above-mentioned annex V u , 
respectively. The origin of paragraph 4 has already been 
explained. To complete this commentaiy it should, how­
ever, be mentioned that paragraph 9 corresponds to para­
graph 7 of the annex to the Vienna Convention. The 
Commission considers diat, if a conciliation commission 
established in connection with a dispute is able to rely on 
the assistance of the Secretaiy-General of the United Na­
tions and if its expenses are to be bome by the United 
Nations, there is no reason why such provisions should not 
apply in the case of a dispute which concerns rules of jus 
cogens and for which an arbitral tribunal is established. 

(10) There does not seem to be any need to comment in 
detail on section Ш, paragraphs 10 to 14, of the annex, 
concerning the functioning of the Conciliation Commission, 
which are identical with die provisions of paragraphs 3 to 7 
of the annex to the Vienna Convention (paras. 3-7). 
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CHAPTER I 

INTRODUCTION 

A. Opening of tlie Conference and 
election of Officers 

1. At its 1st plenary meeting, held on 18 Febraary 1986, 
the Conference inter alia established a Committee of the 
Whole. 
2. At its 2nd plenary meeting, held on 19 Febraary 1986, 
the Conference elected by acclamation Mr. Mohamed 
El-Taher Shash (Egypt) as Chairman of the Committee of 
the Whole. 
3. At its 3rd plenary meeting, held on the same day, the 
Conference decided, in relation to item 11 of its agenda, 
entitled ' 'Consideration of the question of the law of treaties 
between States and international organizations or between 
international organizations, in accordance with General 
Assembly resolutions 37/112 of 16 December 1982, 38/139 
of 19 December 1983, 39/86 of 13 December 1984 and 
40/76 of 11 December 1985", to refer to the Committee of 
the Whole the draft articles of the basic proposal' requjing 
substantive consideration, namely, articles 2; 3; 5; 6; 7; 9, 
paragraph 2; 11, paragraph 2; 19; 20; 27; 30, paragraph 6; 
36 bis, 38; 45; 46, paragraphs 2, 3 and 4; 56; 61; 62; 65, 
paragraph 3; 66; 73; 75; 77; as well as the annex, entitled 
"Arbitration and conciliation procedures established in 
application of article 66"; and to refer direcüy to the 
Drafting Committee all other draft articles of the basic 
proposal. In addition, the Conference decided, at its 4th 
plenary meeting, held on 13 March 1986, to entrust the 
preparation of the preamble and of the fmal clauses to the 
Committee of tiie Whole. As for the results of the work of 
the E>rafting Committee, both on die articles referred 
direcüy to it and on the articles and other texts referred by 
tiie Committee of the Whole, it was agreed, also at tiie 4üi 
plenary meeting, that they should be reported on direcüy to 
die Conference by the Drafting Committee.2 
4. At its 1st meeting, held on 19 Febraary 1986, Üie 
Committee of Üie Whole elected by acclamation Mr. 
Geraldo Eulálio do Nascimento e Silva (Brazil) and Mr. 
Zdenek Pisk (Czechoslovakia) as Vice-Chairmen, and Mrs. 
Kuljit Thakore (India) as Rapporteur. 
5. The Secretariat of the Committee of the Whole was 
composed as follows: Secretary: Miss Jacqueline Dauchy; 
Assistant Secretaries: Mr. Igor Fominov and Mr. Mpazi Sinjela. 

B. Basic proposal 

6. In accordance with rale 27 of the rales of procedure 
(A/CONF. 129/7) adopted by üie Conference at its 1st 
plenary meeting on 18 Febraary 1986, üie Committee of Üie 

> Namely, the final draft articles on the law of treaties between Stales and 
international organizations or between international organizations, adopted 
by the International Law Commission at its thirty-fourth session (А/ 
CONF. 129/4, sect. D). 

2 The report of the Drafting Conunittee to the Conference took the form 
of the texts recommended for adoption. In most cases, however, the 
Chairman of the Drafting Committee explained the main considérations 
which had resulted in the recommendations concerned. These statements by 
the Chairman of the Drafting Committee are to be found in the sunmiary 
records of the Conference. 

Whole had before it as the basic proposal for discussion by 
Üie Conference the final draft articles on üie law of treaties 
between States and international organizations or between 
international organizations, adopted by the International 
Law Commission at its tiiirty-fourth session. 
7. The Committee of die Whole, in addition to tiie 
relevant records of die International Law Commission and 
of die General Assembly, had available to it die following 
background documentation: 

{a) An analytical compilation of comments and obser­
vations by States and principal international intergovern­
mental organizations on die final draft articles on the law of 
treaties between States and international organizations or 
between international organizations (A/CONF. 129/5 and 
Add. l ) prepared by die Codification Division, Office of 
Legal Affairs of the United Nations Secretariat; 

(i>) A guide for the draft articles on the law of treaties 
between States and international organizations or between 
international organizations (ST/LEG/16), prepared by die 
Codification Division, Office of Legal Affairs of die United 
Nations Secretariat; 

(c) A selected bibliography on the law of treaties 
between States and intemationaJ organizations or between 
international organizations (ST/LIB/SER.B/36). 
8. The Committee of die Whole held 30 meetings between 
19 Febraary and 19 March 1986. 

C . Organization of work 

9. The Committee of die Whole, in accordance witii die 
mediods of work and procedures suggested by die Secretary-
General (A/CONF. 129/3) which were approved by die 
Conference at its 3rd plenary meeting on 19 Febraary 1986, 
widi certain clarifications made by die President, proceeded 
by way of an article-by-article discussion of the draft 
articles before it and related amendments. It followed 
various procedures in relation to the articles or proposals 
before it. 
10. In most cases, after considering the text of the 
International Law Commission for die article and die 
amendments thereto, die Committee adopted die text of die 
Commission in an amended or unamended form and re­
ferred it to the Drafting Committee, sometimes widi draft­
ing amendments. In two cases it adopted die idea underly­
ing various texts before it and entrasted die Drafting 
Committee with the task of elaborating a formulation on the 
basis of the texts in question. In one case it established a 
Working Group under die chairmanship of one of die 
Vice-Chairmen and instracted it to prepare, on the basis of 
die amendments before it, a consolidated text, which it 
subsequently adopted and referred to the Drafting Commit­
tee. 
11. In a number of cases the Committee of die Whole, 
after carrying out an initial discussion of an article, amend­
ment or proposal, suspended its discussion of die said 
article, amendment or proposal and took action thereon at a 
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later stage, in the light of the outcome of consultations 
which were held under the chairmanship of the President of 
the Conference. 

D. Stmctnrc of tkc report 

12. The present report is orpnized as follows: in addition 
to chiqpter I , the "utroductioo", it comprises two other 
chapters. Chapter П, entitled "Consideratioo by the Com­
mittee of the Whole of the draft articles on the law of 
treaties between States and intonational oiganizations or 
between international organizations." describe the proceed­

ings of the Commitiee of die Whole on die various articles 
retened to it and on die proposals for inclusion of a new 
article. Each section of chapter П is oiganized as follows: 
die text of die Intemational Law Commission or die text of 
a proposed new article is fim set out; next comes die text of 
the amendments, if any; die proceedings of die Committee 
of die Whole are dien described. Chapter Ш of die report 
deals widt die proposals submined for die preamble and die 
final clauses. 

13. This report is designed to be read in conjunction with 
die summaiy recoids of die Committee of die Whole. 



CHAPTER П 

CONSIDERATION B Y T H E C O M M I T T E E O F T H E W H O L E O F T H E D R A F T A R T I C L E S ON T H E L A W O F 
T R E A T I E S B E T W E E N STATES AND INTERNATIONAL ORGANIZATIONS OR B E T W E E N INTERNA­
TIONAL ORGANIZATIONS 

A R T I C L E 2 

A. IntematkMial Law ConuniseioD tat 

14. The International Law Commission text provided as 
follows: 

Article 2. Use of urmi 
I . For the puiposes of the present articles: 
(d) "treaty" means an intemaíjonal agreement govemed by intenia-

üonal law and concluded in written fonn: 
(i) between one or more Slates and one or more interaadonal 

organizations; or 
(ii) between inlenutional organizations, 
whether dial agreement is embodied in a single instnunent or in two or 

пкяе related insmiments and whatever its particular designation; 
(b) "ratiflcalion" means die intemational act so named whereby a 

Slate establishes on the international plane ils consent to be bound by a 
treaty; 

(b bis) "act of formal confítmaüon" means an inlematíonal act 
corresponding to that of ratification by a Slate, whereby an international 
organization establishes on the international plane its consent to be bound 
by a treaty; 

(b 1er) "acceptance", "approval" and "accession" mean in each case 
the international act so named whereby a Stale or an inlernati . I 
organization establishes on die inlernatioiial plane its consent to be bound 
by a treaty; 

(c) "full powers" means a document emanating froni die competent 
authority of a Stale and designating a person or persons lu represent the 
Stale for negotiating, adopting or audienticating die text of a treaty, for 
expressing die consent of die Stale to be bound b> a ti' ity or for 
accomplishing any other act widi respect to a treaty; 

(c bis) "powers" means a docimient emanating from the competent 
organ of an inlernaüonal organization and designating a person or persons 
to represent die organization for negotiating, adopting or audienticating die 
text of a treaty, for expressing the consent of the organization to be bound 
by a treaty or for accomplishing any other act widi respect to a treaty; 

(</) "lesavation" means a unilateral staiemeni, however phnsed or 
named, made by a Stale or by an inlenutional organizatioo when signing, 
ratifying, formally confirming, accepting, approving or acceding to a 
treaty, whereby it purports to exclude or to modify the legal effect of 
certain provisions of the treaty in ttieir application to dial Slate or to dial 
organization; 

(e) "negotiating Slate" and "negotiating organization" mean respec­
tively: 

(i) a State, or 
(ii) an intemational organization, 

which look part in die drawing-up and adoption of die lext of die treaty; 
( / ) "contracting Slate" and "conliacting organization" mean respec­

tively: 
(Í) a Slate, or 

(ii) an international organization, 
which has consented to be bound by a treaty, whether or not the treaty has 
entered into force; 

(g) "patty" means a Stale or an international organization which has 
consented to be bound by die treaty and for which die treaty is in force; 

(/i) "third State" and "third organization" mean respectively: 

(i) a Slate, or 
(ii) an international organization, 

not a patty to die treaty; 
(0 "inlenutional organization" means an intergovernmental organi­

zation; 
(y) "ndes of the organization" means, in particular, die constituent 

inamunents, relevant decisions and resolutions, and eslabUshed practice of 
the organization. 

2. The provisions of paragraph I regarding the use of terms in die 
present articles are without prejudice to die use of diose terms or to die 
meaning which may be given to Ifaem in die internal law of any State or in 
the rules of any international organization." 

B. Amendments 

15. Amendments were submitted to article 2 by Greece, 
the Byelorussian Soviet Socialist Republic, the German 
Democratic Republic, Poland, the Ukrainian Soviet Social­
ist Republic arid the Union of Soviet Socialist Republics, 
Mexico and China. 
16. Those amendments were to the following effect: 

(a) Greece (A/CONF. 129/C. 1/L. I) 

Add the following at the end of subparagraph {j) of 
paragraph 1: 

" 'Relevant rules' means diose rules of the organization dial are 
appUcable widiin die scope of die articles containing Uiis term." 

(b) Byelorussian Soviet Socialist Republic, German 
Democratic Republic, Poland, the Ukrainian Soviet Social­
ist Republic and the Union of Soviet Socialist Republics 
(A/CONF. 129/C. I/L.2) 

Replace subparagraph {f) of paragraph 1 by the follow­
ing: 

(j) 'niles of die organization' means die constituent insnumente, as 
well as the legally binding instruments based on diem, and established 
practice of die organization. 

(c) Mexico (A/CONF. 129/C. I/L.6): 
Replace the text of subparagraph (У) of paragraph 1 by 

the following: 
(j) constituent and other rules of die organization means, in particu­

lar, those of its constituent instruments, relevant regulations, lesolutions, 
decisions, and established practices, both of die organization itself and of 
its organs. 

(d) China (A/CONF. 129/C. I / L . 15) 
Replace present subparagraph {f) of paragraph 1 by the 

following: 
(y) rules of die organization means die constituent instruments of die 

organization and its relevant acts and established practice based on die 
constituent instruments. 

С. Proceedings of the Committee of the Whole 

17. The Committee of the Whole considered the article 
and the amendments thereto at its 1st to 4th and 27th 
meetings, on 19, 20 and 21 February and 12 March 1986. 
18. At its 27th meeting, the Conunittee of the Whole 
considered a text for aiticle 2 worked out in the framework 
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of consultations held under the chairmanship of the Presi­
dent of the Conference (A/CONF. 129/C.1/L.70), which 
read as follows: 

Use of lenns 
For the purposes of the present articles: 
(a) "treaty" means an international agreement govemed by interna­

tional law and concluded in written form: 
(i) between one or more States and one or more intemational 

organizations; or 
(ii) between intemational organizations, 

whether that agreement is embodied in a single instrument or in two or 
more related instmments and whatever its particular designation; 

(b) "ratiflcation" means the intemational act so named whereby a 
State establishes on the intemational plane its consent to be bound by a 
treaty; 

(b bis) "act of formal conrirmation" means an intemational act 
corresponding to that of ratification by a State, whereby an intemational 
organization establishes on the intemational plane its consent to be bound 
by a treaty; 

(b 1er) "acceptance", "approval" and "accession" mean in each 
case the intemational act so named whereby a State or an intemational 
organization establishes on the intemational plane its consent to be bound 
by a treaty; 

(c) " f i i l l powers" means a document emanating from the competent 
authority of a State or from the competent organ of an international 
organization and designating a person or persons to represent the State or 
the organization for negotiating, adopting or authenticating the text of a 
treaty, for expressing the consent of the State or of the organization to be 
bound by a treaty or for accomplishing any other act with respect to a 
treaty; 

(d) "reservation" means a unilateral statement, however phrased or 
named, made by a State or by an intemational organization when signing, 
ratifying, formally confirming, accepting, approving or acceding to a 
treaty, whereby it purports to exclude or to modify the legal effect of 
certain provisions of the treaty in their application to that State or to that 
organization; 

(«) "negotiating State" and "negotiating organization" mean respec­
tively: 

(i) a Stale, or 

(ii) an intemational organization, 
which took part in the drawing-up and adoption of the text of the treaty; 

( / ) ' 'contracting Slate" and ' 'contracting organization" mean respec­
tively: 

(i) a Stale, or 

(ii) an intemational organization, 
which has consented to be bound by a treaty, whether or not the treaty has 
entered into force; 

( g) "party" means a State or an intemational organization which has 
consented lo be bound by the treaty and for which the treaty is in force; 

(Л) "third State" and "third organization" mean respectively: 

(i) a State, or 

(ii) an intemational organization, 
not a party to the treaty; 

(0 "intemational organization" means an intergovernmental organi­
zation; 

(j) "rules of the organization" means, in particular, the constituent 
instruments, decisions and resolutions adopted in accordance with them, 
and established practice of the organization. 

2. The provisions of paragraph I regarding the use of terms in the 
present articles are without prejudice to the use of those terms or to the 
meaning which may be given to them in the intemal law of any State or in 
the rules of any intemational organization. 

19. Also at its 27th meeting, the Committee of the Whole 
adopted the above text for article 2 and referred it to the 
Drafting Committee. 

20. With reference to the amendment submitted by Greece 
(A/CONF. 129/C. 1/L. 1), the Committee of the Whole agreed 
in principle to delete the word "relevant" before "rules of 
the organization" wherever it appeared, it being understood 
that i f the Drafting Conunittee felt it necessary to restore the 
adjective "relevant" in any specific case it would make a 
recommendation to that effect. 

AR-nCLE 3 

A. International Law Commission text 

21. The Intemational Law Commission text provided as 
follows: 

Article 3. International agreements not within the scope 
of the present articles 

The fact that the present articles do not apply: 
(i) to intemational agreements to which one or more Slates, one or 

more intemational organizations and one or more subjects of 
intemational law other than States or organizations are parties; or 

(ii) to international agreements to which one or more international 
organizations and one or more subjects of intemational law other 
than States or organizations are parties; or 

(iii) to intemational agreements not in written form between one or 
more States and one or more intemational organizations, or 
between intemational organizations; 

shall not affect: 

(d) the legal force of such agreements; 

(¿7) the application to them of any of the mies set forth in the present 
articles to which they would be subject under intemational law indepen­
dently of the present articles; 

(c) the application of the present articles to the relations between 
States and intemational organizations or to the relations of organizations as 
between themselves, when those relations are govemed by intemational 
agreements to which other subjects of intemational law are also parties. 

B. Amendments 

22. Amendments were submitted to the article by Cape 
Verde, Japan and France. 
23. Those amendments were to the following effect: 

(a) Cape Verde (A/CONF. 129/C. 1/L.5 and Corr. 1) 
Insert the following subparagraph: 
to intemational agreements between subjects of intemational law other 

than States and intemational organizations; 

(b) Japan (A/CONF. 129/C. 1/L.9) 
Replace the article by the following: 
The fact that the present articles do not apply to certain intemational 

agreements shall not affect: 

(a) the legal force of such agreements; 

(¿7) the application to them of any of the rules set fonh in the present 
articles to which they would be subject under intemational law indepen­
dently of the present articles; 

(c) the application of the present articles to the relations between 
States and intemational organizations or to the relations of organizations as 
between themselves, when those relations are govemed by such agree­
ments. 

(c) France (A/CONF. 129/C. 1/L. 11) 
E>elete the article. 

C . Proceedings of the Committee of the Whole 

24. The Corrunittee considered the article and the amend­
ments thereto at its 4th, 5th and 29th meetings on 21 and 24 
February and 17 March 1986. 
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25. At the 4th meeting of the Conunittee, the amendment 
by France was wididrawn. 
26. At die 29th meeting, die Committee considered a text 
for article 3 worked out in die framework of consultations 
held under die chairmanship of the President of die Con­
ference (A/CONF. 129/C.1/L.75). 
27. That text read as follows: 

Article 3. Interiuitional agreements not within 
the scope of the present articles 

The fact that the present articles do not apply: 

(i) to intemational agreements to which one or more States, one or 
more international organizations and one or more subjects of 
international law other than States or organizations are parties; or 

(ii) to intemational agreements to which one or more international 
organizations and one or more subjects of intemational law other 
than States or organizations are parties; or 

(iii) to intemational agreements not in written form between one or 
more States and one or more intemational organizations, or 
between intemational organizations; 

(iv) to intemational agreements between subjects of intemational law 
other than States or intemational organizations; 

shall not affect: 

(a) the legal force of such agreements; 

(b) the application to them of any of the rules set forth in the present 
articles to which they would be subject under international law indepen­
dently of the present articles; 

(c) the application of the present articles to the relations between 
States and international organizations or to the relations of organizations as 
between themselves, when those relations are govemed by international 
agreenKnts to which other subjects of intemational law are also parties. 

28. At the same meetuig, the Committee adopted the above text for 
article 3 and referred it to the Drafting Committee. 

ARTICLE 5 

A. International Law Commission text 

29. The Intemational Law Conunission text provided as 
follows: 

Article 5. Treaties constituting international organizations 
and treaties adopted within an international organization 

The present articles apply to any treaty which is the constituent 
instrument of an inlemational organization and to any treaty adopted within 
an intemational organization, without prejudice to any relevant rules of the 
organization. 

B. Amendments 

30. Amendments were submitted to die article by Cape 
Verde. 
31. The first of diese amendments (A/CONF. 129/С.1/ 
L. 10) sought to delete die article. The second (A/CONF. 129/ 
C.I/L.21) was to die following effect: 

1. Reformulate article 5 as follows: 
The present Convention applies to any treaty which is the constituent 

insmiment of an inlemational organization of which States and interna­
tional intergovenunental organizations are members and to any treaty 
adopted within an intemational organization, without prejudice to any 
relevant rules of the organization. 

2. Reformulate article 2, subparagraph l( i) as follows: 
"intemational organization" means an inlemational organization the 

members of which are States or States and intemational intergovenunental 
organizations. 

C . Proceedings of the Committee of the Whole 

32. The Committee considered the article and the amend­
ments diereto at its 5di, 6di and 27di meetings, on 24 
Febraary and 12 March 1986. 
33. At its 27th meeting, the Conunittee considered a text 
for article 5 worked out in the framework of consultations 
held under die chairmanship of die President of die Con­
ference (A/CONF. 129/C. 1/L.70). That text read as follows: 

Treaties constituting intemational organizations and treaties 
adopted within an international organization 

The present articles apply to any treaty which is the constituent 
instrument of an intemational organization and to which Stales and 
inlemational organizations are parties, and to any treaty adopted within an 
inlemational organization, without prejudice to any rules of the organiza­
tion. 

34. At die same meeting, die Conunittee adopted die 
above text and referred it to die Drafting Committee. 

ARTICLE 6 

A. International Law Conunission text 

35. The text of die Intemational Law Conunission pro­
vided as follows: 

Article 6. Capacity of international organizations 
to conclude treaties 

The capacity of an intemational organization to conclude treaties is 
govemed by the relevant rules of that orgatüzation. 

В. Amendments 

36. Amendments were submitted to die article by Austria, 
Mexico and the United Nations Council for Namibia. 
37. Those amendments were to the following effect: 

(a) AMJfria (A/CONF. 129/C. 1/L.3) 
1. Insert the following new paragraph 1 : 
" 1 . Every State possesses capacity to conclude treaties." 

2. Renumber die original draft paragraph as paragraph 
2. 

(b) Mexico (/VCONF. 129/C. 1/L.7) 
Replace die text of die article by the following: 
International organizations shall have the capacity to conclude treaties 

with Stales or with other international organizations only as detemüned by 
their constituent instruments and other rules. 

(c) United Nations Council for Namibia (A/CONF. 129/ 
C.1/L.24) 

Add a paragraph 2 to read as follows: 
2. The United Nations Council for Namibia possesses the capacity to 

conclude treaties in accordance with the relevant resolutions and decisions 
of the General Assembly. 

C . Proceedings of the Committee of the Whole 

38. The Committee considered die article and die amend­
ments diereto at its 6di meeting, on 24 Febraary 1986. 
39. At diat meeting, die diree amendments were with­
drawn. 
40. At die same meeting, the Conunittee adopted die text 
of die Intemational Law Conunission for article 6 and 
referred it to die Drafting Committee, on die understanding 
diat die wording of die article might have to be reviewed in 
die light of die decision which would be taken on die 
wording of subparagraph of article 2. 
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A R T I C L E 7 

A. International Law Commission text 

4 L The International Law Conunission text provided as 
follows: 

Article 7. Full powers arui powers 
1. A person is considered as representing a State for the purpose оГ 

adopting or authenticating the text of a treaty or for the purpose of 
expressing the consent of the State to be bound by such a treaty if: 

(a) he produces appropriate full powers; or 
(b) it appears from practice or from other circumstances that that 

person is considered as representing the State for such purposes without 
having to produce hill powers. 

2. In virtue of their functions and without having to produce hill 
powers, the following are considered as representing their State: 

(a) Heads of State, Heads of Government and Ministers of Foreign 
Affairs, for the purpose of performing all acts relating to the conclusion of 
a treaty between one or more States and one or more international 
organizations; 

{b) heads of delegations of States to an international conference of 
States in which international organizations participate, for the purpose of 
adopting the text of a treaty between States and international organizations; 

(c) heads of delegations of States to an organ of an international 
organization, for the purpose of adopting the text of a treaty within that 
organization; 

(¡i) heads of permanent missions to an international organization, for 
the purpose of adopting the text of a treaty between the accrediting States 
and that organization; 

(e) heads of permanent missions to an international organization, for 
the purpose of signing, or signing ad refererulum, a treaty between the 
accrediting States and that organization, i f it appears from practice or from 
other circumstances that those heads of permanent missions are considered 
as representing their States for such purposes without having to produce 
full powers. 

3. A person is considered as representing an international organization 
for the purpose of adopting or authenticating the text of a treaty if: 

(a) he produces appropriate powers; or 
(b) it appears from practice or from other circumstances that that 

person is considered as representing the organization for such purposes 
without having to produce powers. 

4. A person is considered as representing an international organization 
for the purpose of expressing the consent of that organization to be bound 
by a treaty if: 

(d) he produces appropriate powers; or 
(b) it appears from the practice of the competent organs of the 

organization or from other circumstances that that person is considered as 
representing the organization for such purpose without having to produce 
powers. 

B. Amendments 

42. Amendments were submitted to the article by Ausbna, 
Mexico, Tunisia, China, France, Cuba, Japan and the 
United Kingdom of Great Britain and Northern Ireland, the 
Union of Soviet Socialist Republics and, orally, by Egypt. 
43. Those amendments were to the following effect: 

(fl) Ai«frifl (A/CONF. 129/C. 1/L.4) 
1. In paragraph 2ф), replace the words "heads of del­

egations of States" by the words "representatives accred­
ited by States". 

2. In paragraph 2(c), replace the words "heads of 
delegations of States" by the words "representatives ac­
credited by States", and replace the words "to an organ of 
an international organization" by the words "to an inter­
national organization or one of its organs", and the words 
"within that organization" by the words " i n that organi­
zation or organ". 
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ф) Mexico (A/CONF. 129/C. 1/L.8) 
Delete subparagraph 4(fe). 
(c) Tunisia (A/CONF. 129/C. 1/L. 13) 
E)elete subparagraph 4(b). 
(d) China (A/CONF. 129/C. 1/L. 16) 
1. Delete the words "and powers" in the title. 
2. Replace the word "powers" in subparagraphs (a) 

and (¿7) of paragraph 3 and subparagraphs (a) and (¿7) of 
paragraph 4 by "ful l powers". 

(c) France (A/CONF. 129/C. 1/L.20) 
E)elete subparagraph 2{e). 
if) Cuba (A/CONF. 129/C. 1/L.25) 
1. Replace subparagraph {b) of paragraph 1 by the 

following: 
it appears from the practice of the State concerned or from other 

circumstances that it was the intention of that State to consider that person 
as its representative for such purposes and to dispense with the production 
of full powers. 

2. Replace subparagraph (e) of paragraph 2 by the 
following: 

heads of permanent missions to an international organization, for the 
purpose of signmg, or signing ad referendum, a treaty between the 
accrediting Slates and that organization, i f it appears from the practice of 
the Stale concerned or from other circumstances that it was the intention of 
that State to consider its head of permanent mission as its representative for 
such purposes and to dispense with the production of fiill powers 

3. Replace subparagraph (b) of paragraph 3 by the 
following: 

it appears from the practice of the organization concerned or from other 
circumstances that it was the intention of that organization to consider that 
person as its representative for such purposes and to dispense with the 
production of powers. 

4. Delete subparagraph 4(fe). 
( g) Japan and the United Kingdom of Great Britain and 

Northern Ireland (A/CONF. 129/C. 1/L.26) 
1. In subparagraph 1(b), delete the words "that that 

person is considered" and replace by the following: 
that it was the intention of the States and international organizations 

concerned to consider that person. 

2. Combine paragraphs 3 and 4 to read as follows: 
A person is considered as representing an international organization for 

the purpose of adopting or authenticating the text of a treaty, or expressing 
the consent of that organization to be bound by a treaty, if: 

(a) that person produces appropriate full powers; or 
(b) It appears from practice or from other circumstances that i t was the 

intention of the States and international organizations concerned or, as the 
case may be, of the international organizations concerned, to consider that 
person as representing the organization for such purposes without having tc 
produce full powers. 

(Л) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.29) 

1. Delete subparagraphs 2(e) and 4(fe). 
2. In subparagraphs l{b) and 3{b), replace the word 

"considered" by the words "intended to be considered". 
(i) Egypt (oral amendment): 
1. Replace paragraph 4 by the following: 
The chief administrative officer of an international organization is 

considered as representing that organization for the purpose of expressing 
the consent of that organization to be bound by a treaty without having to 
produce powers. 

2. Add a new paragraph 5 as follows: 
A person is considered as representing an international organization for 

the purpose of expressing the consent of that organization to be bound by 
a treaty i f he produces appropriate powers. 
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C . Proceedings of tlie Committee of tlie Wliole 

44. The Committee considered the article and the amend­
ments thereto at its 7th, 8th, 10th and 14th meetings, on 25, 
26 and 28 February 1986. 
45. At the 10th meeting, it was agreed to establish a 
working group on article 7 composed of sponsors of 
amendments to the article and of specially interested del­
egations, and chaired by Mr. Pisk (Czechoslovakia), Vice-
Chairman of the Committee of the Whole. 
46. At the 14th meeting, the Chairman of the Working 
Group introduced on behalf of the Group a consolidated text 
for article 7 (A/CONF. 129/C. 1/L.43), which, as orally 
corrected, reads as follows: 

Article 7. Full powers aiui powers 
1. A person is considered as representing a Slate for the purpose of 

adopting or authenticating the text of a treaty or for the purpose of 
expressing the consent of the State lo be bound by such a treaty if: 

(a) he produces appropriate full powers; or 
(¿>) it appears from practice or from other circumstances that it was the 

intention of the Stales and international organizations concemed to 
consider that person as representing the Stale for such purposes without 
having to produce fi i l l powers. 

2. In virtue of their functions and without having to produce fi i l l 
powers, the following are considered as representing their State: 

(a) Heads of Slate, Heads of Government and Ministers of Foreign 
Affairs, for the purpose of performing all acts relating to the conclusion of 
a treaty between one or more States and one or more intemational 
organizations; 

(¿>) representatives accredited by Slates to an inlemaüonal conference 
of Stales in which intemational organizations participate, for the purpose 
of adopting the text of a treaty between Stales and international organiza­
tions; 

(c) representatives accredited by States to an intemational organization 
or one of its organs, for the purpose of adopting the text of a treaty in that 
organization or organ; 

(J) heads of permanent missions to an intemational organization, for 
the purpose of adopting the text of a treaty between the accrediting Slates 
and that organization. 

3. A person is considered as representing an intemational organization 
for the purpose of adopting or authenticating the text of a treaty, or 
expressing the consent of that organization lo be bound by a treaty if: 

(a) that person produces appropnate powers; or 
(¿>) it appears from the circumstances that it was the intention of the 

Stales and intemational organizations concemed or, as the case may be, of 
the intemational organizations concemed to consider that person as 
representing the organization for such purposes, in accordance with the 
mies of the organization without having lo produce powers. 

47. In introducing this text, the Chairman of the Working 
Group indicated that it was subject to the decision which 
might be taken at a later stage in relation to subparagraphs 
1(c) and (c bis) of article 2. 
48. Also at its 14th meeting, the Committee of the Whole 
approved this text and referred it to the Drafting Committee. 

A R T I C L E 9 (PARAGRAPH 2) 

A. International Law Commission text 

49. The Intemational Law Commission text provided as 
follows: 

Article 9. Adoption of the text 

2. The adoption of the text of a treaty between Stales and international 
organizations at an intemational conference of Slates in which organiza­
tions participate takes place by the vote of two-thinls of the States and 

organizations present and voting, unless by the same majority they shall 
decide to apply a different mle. 

B. Amendments 

50. Amendments were submitted to paragraph 2 of article 
93 by China; the Council of Europe, Food and Agriculture 
Organization of the United Nations, Intemational Atomic 
Energy Agency, Intemational Civil Aviation Organization, 
Organization of American States, United Nations, United 
Nations Industrial Development Organization and World 
Health Organization; France; Union of Soviet Socialist 
Republics and Egypt. 
51. Those amendments were to the following effect: 

(a) China (A/CONF. 129/C. 1/L. 17) 
1. Add a paragraph 3 reading as follows: 
3. The preceding paragraphs are without prejudice to the adoption by 

an intemational conference of a different procedure for the adoption of the 
text of a treaty. 

2. In paragraph 1, replace "paragraph 2" by "para­
graphs 2 and 3". 

(b) Council of Europe, Food and Agriculture Organi­
zation of the United Nations, International Atomic Energy 
Agency, International Civil Aviation Organization, Orga­
nization of American States, United Nations, United Na­
tions Industrial Development Organization and World Health 
Organization (A/CONF. 129/C. 1/L.22) 

1. Delete, in paragraph 2, the words " o f States in 
which organizations participate". 

2. Add, in paragraph 2 after "intemational organiza­
tions", the words " , or between intemational organiza­
tions". 

3. Replace, after "two-thirds of the States", the word 
"and" with "and/or". 

(c) Fra/icc (A/CONF. 129/C. 1/L.28) 
Replace the existing text of article 9, paragraph 2, by the 

following: 
2. The adoption of the text of a treaty at an intemational conference 

takes place by the vote of two-thirds of the participants present and voting, 
unless by the same majority they shall decide to apply a different mle. 

(d) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.30) 

Replace paragraph 2 of article 9, by the following: 
2. The adoption of the text of a treaty between Slates and intemational 

organizations at an international conference takes place in accordance with 
a procedure agreed by the participants in that conference. 

(e) Egypt (A/CONF. 129/C. 1/L.31) 
In paragraph 2, delete the words "and organizations". 

C . Proceedings of the Committee of the Whole 

52. The Committee considered the article and the amend­
ments thereto at its 8th, 9th, 10th and 28th meetings, on 25 
and 26 Febraary and on 13 March 1986. 
53. At its 28th meeting, the Committee considered a text 
for paragraph 2 of article 9 worked out in the framework of 
consultations held under the chairmanship of the President 

3 An amendment to paragraph I of article 9 (A/CONF. 129/C. 1/L.23) was 
submitted by the World Bank. The amendment sought to add the following 
at the end of paragraph I : 

"or in the rules of the organization concerning the preparation of diañ 
conventions in the field of its competence for transmittal to member 
States." 
The Committee of the Whole agreed that delegations would be free to 

refer to this amendment in their comments on paragraph 2 of article 9 and 
that it would be for the sponsor to determine whether it wished to maintain 
its amendment in the light of the outcome of the discussion on article 5. 
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of the Conference (A/CONF. 129/C. 1/L.73), which read as 
follows: 

Anicle 9. Adoption of the text 
2. The adoption of the text of a maty at an intemational conference 

takes place in accordance with the procedure agreed upon by the partici­
pants in that conference, but if no agreement be reached, they shall adopt 
the text by the vote of two-thirds of the participants present and voting 
unless by the same majority they shall decide to apply a different rule. 

54. Also at its 28di meeting, die Committee adopted die 
above text for paragraph 2 of article 9 and referred it to die 
Drafting Committee. 

A R T I C L E 11 (PARAGRAPH 2) 

A. International Law Commission text 

55. The Intemational Law Commission text provided as 
follows: 

Article 11. Means of expressing consent to be bound by a trealy 

2. The consent of an intemational organization to be bound by a treaty 
may be expressed by signature, exchange of instruments constituting a 
treaty, act of formal confirmation, acceptance, apimval or accession, or 
by any other means if so agreed. 

B. Amendments 

56. An amendment was submitted to the article by die 
German Democratic Republic (A/CONF. 129/C. 1/L. 12). 
57. This amendment was to die following effect: 

Add die following sentence at die end of paragraph 2: 
"The consent of an inlemational organization lo be bound by a treaty 

presupposes such consent being expressed in accordance with the rules of 
that organization. ' ' 

C . Proceedings of the Committee of the Whole 

58. The Committee considered article 11, paragraph 2, 
and die amendment diereto at its lOdi, l l d i and 27di 
meetings, on 26 and 27 February and 12 March 1986. 
59. At its 11 di meeting, die Conunittee agreed to defer 
further consideration of article 11, paragraph 2, and die 
amendment diereto until it took up articles 27 and 46. 
60. At its 27di meeting, die Committee, in die light of die 
outcome of consultations held under die chairmanship of die 
President of die Conference, adopted die text of die Inter­
national Law Commission for paragraph 2 of article 11 and 
referred it to die Drafting Conunittee, it being understood 
that the idea contained in die amendment submitted by die 
German Democratic Republic (A/CONF. 129/C. 1/L. 12) 
would be reflected in another part of die future Convention. 

A R T I C L E 19 

A. International Law Commission text 

61. The Intemational Law Commission text provided as 
follows: 

Article 19. Formulation of reservations 
1. A Stale may, when signing, ratifying, accepting, approving or 

acceding lo a treaty, formulate a reservation unless: 
(a) the reservation is prohibited by Ihe treaty or it is otherwise 

established that the negotiating Slates arid negotiating organizations were 
agreed that the reservation is prohibited; 

(b) Ihe treaty provides that only specified reservations, which do not 
include the reservation in question, may be made; or 
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(c) in cases not falling under subparagraphs (a) and (b), Ihe reservation 
is incompatible with the object and purpose of Ihe treaty. 

2. An international orgaruzation may, when signing, formally con-
ñrming, accepting, apjHoving or acceding to a treaty, formulate a 
reservation unless: 

(a) the reservation is prohibited by Ihe treaty or it is otherwise 
established that the negotiating Stales and negotiating organizations or, as 
the case may be, the negotiating organizations were agreed that the 
reservation is prohibited; 

(b) the treaty provides that only specified reservations, which do not 
include the reservation in question, may be made; or 

(c) in cases not falling under subparagraphs (a) and (b), Ihe reservation 
is incompatible with the object and purpose of Ihe treaty. 

B. Amendments 

62. Amendments were submitted to die article by Tunisia; 
Cape Verde; Austria, Italy, Japan and Tunisia; die Union of 
Soviet Socialist Republics and die German Democratic 
Republic. 
63. These amendments were to die following effect: 

(a) Tunisia (A/CONF. 129/C. 1/L. 14) 
1, In subparagraph 1(<2), delete die words: 

or it is otherwise established that Ihe negotiating Stales and negotiating 
organizations were agreed that Ihe reservation is prohibited. 

2. In subparagraph 2(a), delete die words: 
the negotiating Slates and negotiating organizations or, as the case may 
be,. 

(b) Cape Verde (A/CONF. 129/C. 1/L.34, as orally re­
vised) 

1. Reformulate subparagraph (a) of paragraphs 1 and 2 
as follows: 

(a) the reservation is prohibited by the treaty;. 

2. Insert the following subparagraph in paragraph 2: 
(d) the provision, object of Ihe reservation, does not apply to such an 

intemational organization. 

(c) Austria, Italy, Japan and Tunisia (A/CONF. 129/ 
C.1/L.36) 

In subparagraph (a) of paragraphs 1 and 2, put a 
semicolon after the word " t i ta ty" and delete die rest of die 
sentence. The text of that subparagraph of paragraphs 1 and 
2 would dien read: 

(a) the reservation is prohibited by the treaty; 

(d) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.38) 

Insert the following subparagraph into paragraph 2: 
(d) The reservation is incompatible with the constituent instrument of 

Ihe inlemational organization. 

(e) German Democratic Republic (A/CONF. 129/C. 1/ 
L.40) 

Paragraph 2 should be reworded to read as follows: 
2. An international organization may, when signing, formally con-

rirming, accepting, approving or acceding to a treaty, formulate reserva­
tions conceming such treaty provisions as, pursuant lo the rules of that 
organization, affect its competence unless: 

(a) . . . 

C . Proceeding of the Conunittee of the Whole 

64. The Committee considered die article and die amend­
ments diereto at its 11th, 12th and 27di meetings, on 27 
February and 12 March 1986. 
65. At die 11 di meeting, die representative of Tunisia 
indicated diat, having become a sponsor of die amendment 
contained in document A/CONF. 129/C. 1/L.36, he wished 
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to withdraw the amendment contained in document 
A/CONF. 129/C. 1/L. 14. 
66. At its 12th meeting, the Committee adopted point 1 of 
the amendment by Cape Verde (A/CONF. 129/C. 1/L.34 as 
orally amended) and the amendment by Austria, Italy, 
Japan and Tunisia (A/CONF. 129/C. 1/L.36) and referred 
them to the Drafting Committee without prejudice to the 
possibility of including at a later stage suitable language in 
paragraph 2, talcing into account the amendments submitted 
by Cape Verde (A/CONF. 129/C. 1/L.34) (point 2), the 
Union of Soviet Socialist Republics (A/CONF. 129/C. 1/ 
L.38) and the German Democratic Republic (A/CONF. 129/ 
C.1/L.40). 
67. At its 27th meeting, the Committee, in the light of the 
outcome of the consultations held under the chairmanship of 
the President of the Conference, agreed that the ideas 
contained in point 2 of the amendment by Cape Verde, as 
orally amended, and in the amendments submitted by the 
Union of Soviet Socialist Republics and the German Demo­
cratic Republic would be reflected in another part of the 
future convention. 

A R T I C L E 20 

A. IntematíoDal Law Commission text 

68. The Intemational Law Commission text provided as 
follows: 

Article 20. Acceptance of and objection to reservations 
1. A reservation expressly authorized by a treaty does not require any 

subsequent acceptance by the contracting States and contracting organiza­
tions or, as the case may be, by the contracting organizations unless the 
treaty so provides. 

2. When it appears from the object and the purpose of a treaty that the 
application of the treaty in its entirety between all the parties is an essential 
condition of the consent of each one to be bound by the treaty, a 
reservation requires acceptance by all the parties. 

3. When a treaty is a constituent instmment of an intemational 
organization and unless it otherwise provides, a reservation requires the 
acceptance of the competent organ of that organization. 

4 In cases not falling under the preceding paragraphs and unless the 
treaty otherwise provides: 

(a) acceptance of a reservation by a contracting State or by a 
contracting organization constitutes the reserving State or international 
organization a party to the treaty in relation to the accepting State or 
organization if or when the treaty is in force for the author of the 
reservation and for the State or organization which has accepted it; 

(b) an objection by a contractmg State or by a contracting organization 
to a reservation does not preclude the entry into force of the treaty as 
between the objecting State or intemational organization and the reserving 
State or organization unless a contrary intention is definitely expressed by 
the objecting State or organization; 

(c) an act expressing the consent of a State or of an mtemational 
organization to be bound by the treaty and containing a reservation is 
effective as soon as at least one other contracting State or one contracting 
organization or, as the case may be, one other contracting organization or 
one contracting State has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 and unless the treaty 
otherwise provides, a reservation is considered to have been accepted by a 
State if it shall have raised no objection to the reservation by the end of a 
period of twelve months after it was notified of the reservation or by the 
date on which it expressed its consent to be bound by the treaty, whichever 
IS later. 

B. Amendments 

69. Amendments were submitted to the article by China, 
Australia, Austria, Cape Verde and the German Democratic 
Republic. 

70. Those amendments were to the following effect: 
(a) China (A/CONF. 129/C. 1/L. 18) 
Reword paragraph 5 as follows: 
5. For purposes of paragraphs 2 and 4 and unless the treaty otherwise 

provides, a reservation is considered to have been accepted by a State or an 
international organization i f it has raised no objection to the reservation by 
the end of a period of eighteen months after it was notified of the 
reservation or by the date on which it expressed its consent to be bound tiy 
the treaty, whichever is later. 

ib) Australia (A/CONF. 129/C. 1/L.32, as orally re­
vised) 

Delete paragraph 5 of the draft article and substitute: 
5. For the purposes of paragraphs 2 and 4 and unless the treaty 

otherwise provides, a reservation is considered to have been accepted: 
(a) by a State, i f it shall have raised no objection to the reservation by 

the end of a period of twelve months after it was notified of the reservation 
or by the date on which it expressed its consent to be bound by die treaty, 
whichever is the later; 

(b) by an intemational organization, i f it shall have raised no objection 
to the reservation by: 

(i) the end of a period of twelve months after it was notified of die 
reservation, 

(ii) the end of a period of one mondi after the next meeting of its 
competent organ after it was notified of die reservation, or 

(iii) the date on which it expressed its consent to be bound by the 
treaty, 

whichever is the later. 

(c) Austria (A/CONF. 129/C. 1/L.33) 
1. In paragraph 2, insert the words ' ' the limited number 

of negotiating States and negotiating organizations or of 
negotiating organizations, as the case may be, and" be­
tween the wonls " i t appears from" and the words "the 
object". 

2. In paragraph 5, insert the words "or an intemational 
organization" between the words "by a State" and " i f it 
shall". 

id) Cape Verde (A/CONF. 129/C. 1/L.35) 
In paragraph 5, following the words "accepted by a 

State", insert the following: "or an intemational organiza­
tion". 

(e) German Democratic Republic (A/CONF. 129/C. 1/ 
L. 41) 

1. Reword paragraph 2 as follows: 
2. When it appears from die object and die purpose of a treaty dial die 

application of the treaty in it entirety between all the parties is an essential 
condition of die consent of each one to be bound by die irea^, a 
reservation requires acceptance by all States and by all international 
organizations whose competence, pursuant to the rules of those organiza­
tions, is affected by die reservation. 

2. Reword paragraph 4, subparagraph ib) as follows: 
(b) an objection by a contracting State to a reservation does not 

preclude the entry into force of die treaty as between die objecting State 
and the reserving State or organization unless a contrary intention is 
definitely expressed by die objecting State; 

{b bis) an objection by an intemational organization to a leservation 
which, pursuant to die mies of that organization, affects its competence 
does not preclude die entry into force of die treaty as between die objecting 
organization and the reserving State or orgaitization unless a contrary 
intention is definitely expressed by die objecting organization; 

C . Proceedüigs of the Committee of the Wbde 

71. The Committee considered article 20 and the amend­
ments thereto at its 12th, 13th, 14th and 27th meetings, on 
27 and 28 February and 12 March 1986. 
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72. At the 14th meeting, Australia withdrew its amend­
ment. At the same meeting, the Conunittee, after deciding 
to insert the words "or an international organization" after 
the words "by a State" in paragraph S as proposed by 
Austria, referred article 20, as amended, to the Drafting 
Conunittee with the request that the Drafting Conunittee 
examine whether the insertion of the phrase proposed for 
inclusion in paragraph 2 by Austria would improve the 
drafting. The Conunittee furthermore agreed to keep in 
abeyance the question of the inclusion in the article of a 
reference to the rules of the organizations, as proposed in 
the amendment by the German Democratic Republic. 
73. At its 27th meeting, the Conunittee, in the light of the 
outcome of the consultations held under the chairmanship of 
the President, agreed that the idea contained in the amend­
ment of the German Democratic Republic would be re­
flected in another part of the future convention. 

ARTICLE 27 

A. International Law Commission text 

74. The International Law Commission text provided as 
follows: 

Article 27. Internal law of Slates, rules of international organizations 
and observarle of treaties 

1. A State party to a treaty may not invoke the provisions of its internal 
law as justification for its failure to perfonn the treaty. 

2. An intemational organization party to a treaty may not invoke the 
rules of the organization as justification for its failure to perform the treaty. 

3. The rules contained in the preceding paragraphs are without 
prejudice to article 46. 

B. Amendments 

75. Amendments were submitted to the article by the 
United Nations and by the Union of Soviet Socialist 
Republics. 
76. Those amendments were to the following effect: 

(a) Utüted Nations (A/CONF. 129/C. 1/L.37) 
1. Insert at the beginning of paragraph 2 the words: 

"Without prejudice to Article 103 of the Charter of the 
United Nations". 

(ft) Vrüon of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.39) 

Add the following to paragraph 2: 
In the event of a conflict between the obligations under the treaty 

concluded by an international organization and its obligations under the 
consDtuent instrument of the organization the obligations under that 
instrument shall prevail. 

C . Proceedings of the Committee of the Whole 

77. The Conunittee of the Whole considered the article 
and the amendments thereto at its 14th and 27th meetings on 
28 February and 12 March 1986. 
78. At its 14th meeting, the Committee agreed to post­
pone decisions on paragraph 2 of article 27 and the 
amendments thereto until it took up article 30. 
79. At the 27th meeting, it was announced that the 
amendment of the United Nations was not insisted upon. At 
the same meeting, the Conunittee, in the light of the 
outcome of the consultations held under the chairmanship of 
the President of the Conference, adopted the text of the 
Intemational Law Conunission for paragraph 2 of article 27 
and referred it to the Drafting Committee, it being under-
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stood that the idea contained in the amendment submitted 
by the Union of Soviet Socialist Republics would be 
reflected in another part of the future convention. 

ARTICLE 30, PARAGRAPH 6 

A. International Law Commission text 

80. The International Law Commission text provided as 
follows: 

Article 30. Application of successive treaties relating to the same 
subject-matter 

6. The preceding paragraphs are without prejudice to Article 103 of 
the Charter of the United Nations. 

B. Amendments 

81. Amendments were submitted to article 30, paragraph 
6, by Argentina and by Australia and Canada. 
82. Those amendments were to the following effect: 

(a) Argentina (A/CONF, 129/C. 1/L.44, as orally re­
vised) 

Replace the existing text of paragraph 6 by the following: 
6. The preceding paragraphs are without prejudice to the fact that, in 

the event of conflict between the obligations of a treaty and those of the 
Charter of the United Nations, those of the latter shall prevail. 

ib) Australia and Canada (A/CONF. 129/C. 1/L.45) 
1. Delete paragraph 6. 
2. At the beginning of paragraph 1 add the words: 
Subject to Article 103 of the Charter of the United Nations,. 

C . Proceedings of the Committee of the Whole 

83. The Committee considered paragraph 6 of article 30 
and the amendments thereto at its 15th meeting, on 3 March 
1986. 
84. At that meeting, the Committee approved the idea 
underlying the text of the Intemational Law Commission 
and the amendments thereto. It referred to the Drafting 
Committee the text of the Commission as well as the 
amendment by Argentina, as orally revised, and the amend­
ment by Australia and Canada, with the request that the 
Drafting Committee examine the formulation and the place­
ment of the idea underlying those three texts. 

ARTICLE 36 BIS 

A. International Law Conunission text 

85. The Intemational Law Commission text provided as 
follows: 

Article 36 bis. Obligations and rights arising for States members of an 
international organization from a treaty lo which it is a parly 
Obligations and rights arise for States members of an intemational 

organization from the provisions of a beaty to which that organization is a 
party when the parties to the treaty intend those provisions to be the means 
of esublishing such obligations and according such rights and have defined 
their conditions and effects in the treaty or have otherwise agreed thereon, 
and if: 

(a) the Sutes members of the organization, by virme of the constitiient 
instrument of that organization or otherwise, have unanimously agreed to 
be bound by the said provisions of the beaty; and 

ib) the assent of the Sutes members of the organization to be bound by 
the relevant provisions of the treaty has been duly brought to the 
ktrawledge of the negotiating Sutes and negotiating organizations. 
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B. Amendments 

86. Amendments were submitted to die article by Austria 
and Brazil, die Nedierlands, Switzerland, die Intemational 
Labour Organisation, Intemadonal Monetary Fund and 
United Nations and die Union of Soviet Socialist Republics. 
87. Those amendments were to die following effect: 

(a) Austria and Brazil (A/CONF. 129/C. 1/L.49) 
Delete article 36 bis. 
ib) Netherlands (A/CONF. 129/C. 1/L.50) 
Replace present paragraph (a) by: 
(a) the States members of the organization, by virtue of the constitu­

ent instrument or in accordance with other rules of the organization, have 
agreed to be bound by the said provisions of the treaty; and 

(c) Switzerland (A/CONF. 129/C. 1/L.51) 
Make present article 36 bis into a paragraph 1. 
Add a new paragraph 2 worded as follows: 
The provisions of paragraph 1 shall apply subject lo the rules of the 

organization of which the States referred to in paragraph I are members. 

(d) International Labour Organisation, International 
Monetary Fund and United Nations (A/CONF. 129/C. 1/ 
L.56 and L.65) 

Replace die present text of article 36 bis by die following: 
The extent to which and the manner in which obligations and rights may 

arise for States members of an international organization from a treaty to 
which that organization is a party, and which is intended to create 
obligations and rights for these States, shall be determined by the rules of 
the organization. 

I f article 36 bis is deleted, add a new paragraph 3 to 
article 73 as follows: 

3. The provisions of the present article shall not prejudge any question 
that may arise regarding the obligations and rights arising for States 
members of an international organization from a treaty to which it is a 
party. 

(e) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.62) 

Replace subparagraph (a) by die following: 
(a) the States members of the organization have expressed ad hoc, and 

in a definite manner, their agreement to be bound by the said provisions of 
the treaty. 

C . Proceedings of the Committee of the Whole 

88. The Committee considered die article and die amend­
ments thereto at its 19di, 20di, 25di and 28th meetings, on 
5, 10 and 13 March 1986. 
89. At its 28di meeting, die Committee, in the light of die 
outcome of the consultations held under the chairmanship of 
die President of die Conference, agreed to delete article 36 
bis and to insert in article 73 a paragraph 3 based on die text 
proposed by the Intemational Labour Organisation, the 
Intemational Monetary Fund and the United Nations (А/ 
CONF. 129/C. 1/L.65) (see para. 139(¿») below). It furtiier-
more agreed to refer the text in question to the Drafting 
Committee for inclusion in article 73, widi the request diat 
die Drafting Committee improve its drafting and review die 
tide of the article in die light of its content. 

ARTICLE 38 

A. International Law Commission text 

90. The Intemational Law Commission text provided as 
follows: 

Article 38. Rules in a treaty becoming binding on third States or third 
organizations through international custom 

Nothing in articles 34 to 37 precludes a rule set forth in a treaty from 
becoming binding upon a third State or a third organization as a customary 
rule of international law, recognized as such. 

B. Amendments 

91. No amendment was submitted to the article. 

C . Proceedings of the Committee of the Whole 

92. The Committee considered die article at its 15di 
meeting, on 3 March 1986. 
93. At diat meeting, die Committee adopted die text of die 
Intemational Law Commission for article 38 and referred it 
to die Drafting Committee. 

ARTICLE 45 

A. Intemational Law Commission text 

94. The Intemational Law Commission text provided as 
follows: 

Article 45. Loss of a right to invoke a ground for invalidating, terminat­
ing, withdrawing from or suspending the operation of a treaty 
1. A State may no longer invoke a ground for invalidating, terminat­

ing, withdrawing from or suspending the operation of a treaty under 
articles 46 to 50 or articles 60 and 62 if, after becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid or remains in 
foree or continues in operation, as the case may be; or 

(b) it must by reason of its conduct be considered as having acquiesced 
in the validity of the treaty or in its maintenance in force or in operation, 
as the case by be. 

2. An intemational organization may no longer invoke a ground for 
invalidating, terminating, withdrawing from or suspending the operation of 
a treaty under articles 46 to 50 or articles 60 and 62 if, after becoming 
aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid or remains in 
force or continues in operation, as the case may be; or 

(b) it must by reason of the conduct of the competent organ be 
considered as having renounced the right to invoke that ground. 

B. Amendments 

95. Amendments were submitted to article 45 by China 
and Mexico. 
96. Those amendments were to the following effect: 

(a) CAi/ia (A/CONF. 129/C. 1/L.46) 
Combine die two paragraphs. The amended article would 

read as follows: 
A State or an international organization may no longer invoke a ground 

for invalidating, terminating, withdrawing from or suspending the opera­
tion of a treaty under arucles 46 to 50 or articles 60 and 62 if, after 
becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid or remains in 
force or continues in operation, as the case may be; or 

(b) it must by reason of the conduct of the State or that of the 
competent organ of the organization, be considered as having acquiesced 
in the validity of the treaty or in its maintenance in force or in operation, 
as the case may be. 

(b) Mexico (A/CONF. 129/C. 1/L.47) 
Replace die existing text of subparagraph 2{b) by die 

following: 
it must by reason of its conduct be considered as having renounced the 

right to invoke that ground. 
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C . Proceedings of the Committee of the Whole 

97. The Conunittee considered the article and the amend­
ments thereto at its 17th meeting, on 4 March 1986. 
98. At that meeting, the Committee decided to refer the 
text of the Intemational Law Commission for article 45 to 
the Drafting Conunittee together with the amendments by 
China and Mexico. 

A R T I C L E 46 (PARAGRAPHS 2, 3 AND 4) 

A. International Law Commission text 

99. The Intemational Law Comnussion text provided as 
follows: 

Article 46. Provisions of inlernal law of a Stale and rides of an 
intemational organization regarding competence lo conclude treaties 

2. In the case of paragraph 1, a violation is manifest i f it would be 
objectively evident to any State or any international organization referring 
in good faith to normal practice of States in the matter. 

3. An international organizaron may not invoice the fact that its 
consent to be bound by a treaty has been expressed in violation of the rules 
of the organization regarding competence to conclude treaties as invali­
dating its consent unless that violation was manifest and concemed a rule 
of fundamental importance. 

4. In the case of paragraph 3, a violation is manifest i f it is or ought to 
be within the knowledge of any contracting State or any contracting 
organization. 

B. Amendments 

\00. Amendments were submitted to paragraphs 2, 3 and 
4 of article 46 by Austria and Japan, Egypt, Tunisia, and the 
Intemational Atomic Energy Agency, Intemational Mari­
time Organization, Intemational Monetary Fund and United 
Nations. 
101. Those amendments were to the following effect: 

(a) Austria and Japan (A/CONF. 129/C. 1/L.48/Rev. l ) " 
1. In paragraph 2, replace the words "referring in good 

faith to normal practice of States in the matter" by the 
words "conducting itself in the matter in accordance with 
normal practice and in good faith". 

2. In paragraph 4, replace the words " i f it is or ought to 
be within the knowledge of any contracting State or any 
contracting organization" by the words " i f it would be 
objectively evident to any State or any intemational orga­
nization conducting itself in the matter in accordance with 
normal practice and in good faith". 

(b) Egypt (A/CONF. 129/C. 1/L.52) 
Replace paragraph 4 by the following: 
4. In the case of paragraph 3, a violation is manifest i f it would be 

objectively evident to any State or any intemational organization conduct­
ing itself in the matter in good faith. 

(c) Tunisia (A/CONF. 129/C. 1/L.54) 
Replace paragraph 4 by the following paragraph: 
4. In the case of paragraph 3, a violation is manifest i f it was or should 

normally have been within the knowledge of any conuacting State or any 
contracting organization. 

(d) International Atomic Energy Agency, Intemational 
Maritime Organization, Internatioruil Monetary Fund, and 
United Nations (A/CONF. 129/C. 1/L.55) 

Insert at the end of paragraph 3 the words "including the 
constituent instruments of the organization". 

< The original version of this amendment was submitted by Austria only. 
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C . Proceedings of the Committee of the Whole 

102. The Committee considered the article and the amend­
ments thereto at its 17th and 18th meetings, on 4 March 
1986. 
103. At its 18th meeting, the representative of Tunisia 
indicated that he did not insist on his amendment. 
104. At the same meeting, the Committee decided to refer 
the text of the Intemational Law Commission for article 46 
to the Drafting Committee, together with the amendments 
submitted by Austria and Japan and by Egypt. The Com­
mittee further agreed to leave in abeyance the amendment 
by the Intemational Atomic Energy Agency, Intemational 
Maritime Organization, Intemational Monetary Fund and 
the United Nations pending further discussion of subpara­
graph of article 2. In the light of the agreement 
subsequently reached on subparagraph lij) (see paras. 18 
and 19 above), this amendment was not insisted upon. 

A R T I C L E 56 

A. International Law Commission text 

105. The text of the Intemational Law Commission pro­
vided as follows: 

Article 56. Denunciation of or withdrawal from a treaty containing no 
provision regarding termination, denunciation or withdrawal 
1. A treaty which contains no provision regarding its termination and 

which does not provide for denunciation or withdrawal is not subject to 
denunciation or withdrawal unless: 

(a) it is established that the parties intended to admit the possibility of 
denunciation or withdrawal; or 

(b) a right of denunciation or withdrawal may be implied by the nature 
of the treaty. 

2. A party shall give not less than twelve months' notice of its 
intention to denounce or withdraw from a treaty under paragraph I . 

B. Amendments 

106. An amendment was submitted to the article by Egypt 
(A/CONF. 129/C. 1/L.53). 
107. That amendment was to the following effect: 

Delete subparagraph (b) fix)m paragraph 1. 

C . Proceedings of the Committee of the Whole 

108. The Committee considered the article and the amend­
ment thereto at its 18th meeting, on 4 March 1986. 
109. At that meeting the amendment by Egypt was 
withdrawn, and the Committee referred the text of the 
Intemational Law Conunission for article 56 to the Drafting 
Committee. 

A R T I C L E 61 

A. International Law Commission text 

110. The Intemational Law Commission text provided as 
follows: 

Article 61. Supervening impossibility of performance 
1. A party may invoke the impossibility of performing a treaty as a 

ground for terminating or withdrawing from it i f the impossibility results 
from the permanent disappearance or destruction of an object indispensable 
for the execution of the treaty. I f the impossibility is temporary, it may be 
invoked only as a ground for suspending the operation of the treaty. 

2. Impossibility of performance may not be invoked by a party as a 
ground for terminating, withdrawing from or suspending the operation of 
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a treaty i f the impossibility is the result of a breach by that party either of 
an obligation under the treaty or of any other intemational obligation owed 
to any other party to the treaty. 

B. Amendments 

111. No amendment was submitted to the article. 

C . Proceedings of the Committee of the Whole 

112. The Committee considered the article at its 20th 
meeting, on 5 March 1986. 
113. At that meeting, the Committee adopted the text of 
the Intemational Law Commission for article 61 and re­
ferred it to the Drafting Committee. 

ARTICLE 62 

A. International Law Commission text 

114. The Intemational Law Commission text provided as 
follows: 

Article 62. Fundamental change of circiunstances 
1. A fiindamental change of circumstances which has occurred with 

regard to those existing at the time of the conclusion of a treaty, and which 
was not foreseen by the parties, may not be invoked as a ground for 
terminating or withdrawing from the treaty unless: 

(a) the existence of those circumstances constituted an essential basis 
of the consent of the parues to be bound by the treaty; and 

(b) the effect of the change is radically to transform the extent of 
obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be invoked as a 
ground for tenninating or withdrawing from a treaty between two or пюге 
States and one or more intemational organizations, i f the treaty establishes 
a boundary. 

3. A fundamental change of circumstances пшу not be invoked as a 
ground for terminating or withdrawing from a treaty i f the fimdmental 
change is the result of a breach by the party invoking it either of an 
obligation under the treaty or of any other intemational obligation owed to 
any other party to die treaty. 

4. If, under the foregoing paragraphs, a party may invoke a funda­
mental change of circumstances as a ground for termiiuiling or withdraw­
ing from a treaty it may also invoke the change as a ground for suspending 
the operation of the treaty. 

B. Amendments 

115. Amendments were submitted to the article by Argen­
tina and the Union of Soviet Socialist Republics. 
116. Those amendments were to the following effect: 

(fl) Argentina (A/CONF. 129/C. 1/L.57, as orally cor­
rected) 

Replace the existing text of paragraphs 2 and 3 of article 
62 by the following: 

2. A fiindameatal change of circumstances may not be invoked as a 
ground for terminating or wididrawing from a treaty between one or more 
States and one or more intemational organizations: 

(a) i f the treaty establishes a boundary of a State; or 

(b) i f the fundamental change is the result of a breach by the party 
invoking it either of an obligation under the treaty or of any other 
international obligation owed to any other party to the treaty. 

ib) Union of Soviet Socialist Republics (A/CONF. 129/ 
C. 1/L. 59) 

At the end of paragraph 2 of article 62, replace the words 
" i f the treaty establishes a boundary" by the words " i f the 
States parties to the treaty have established a boundary by 
this treaty". 

C . Proceedings of the Committee of the Whole 

117. The Committee considered the article and the amend­
ments thereto at its 21st and 22nd meetings, on 6 March 
1986. 
118. At the 22nd meeting, the representative of Argentina 
orally revised her amendment to read: 
" A t the end of paragraph 2, add the words 'of a State'." 
119. At the same meeting, the Committee adopted the text 
of the Intemational Law Commission for article 62 and 
referred it to the Drafting Committee together with the 
amendments by Argentina and the Union of Soviet Socialist 
Republics as drafting amendments. 

ARTICLE 65 (PARAGRAPH 3) 

A. International Law Conmilssion text 

120. The Intemational Law Commission text provided as 
follows: 

Article 65. Procedure to be followed with respect to invalidity, termina­
tion, withdrawal from or suspension of the operation of a treaty 

3. When an objection is raised by an other patty, the parties shall seek 
a solution through the means indicated in Article 33 of die Charter of the 
United Nations. 

B. Amendments 

121. An amendment was submitted to paragraph 3 of 
article 65 by Austria and Egypt. (A/CONF. 129/C. 1/L.58/ 
Rev. 1)3 
122. This amendment was to the following effect: 

Replace the words "When an objection is raised" by the 
words " I f , however, objection has been raised". 

C . Proceedings of the Committee of the Whole 

123. The Committee considered article 65, paragraph 3, 
at its 22nd meeting, on 6 March 1986. 
124. At that meeting, the Committee adopted tiie amend­
ment submitted by Austria and Egypt. It then adopted the 
text of the Intemational Law Commission, as amended, and 
referred it to the E>rafting Committee. 

ARTICLE 66 AND KNNEX 

A. International Law Commission text 

125. The Intemational Law Commission text of article 66 
provided as follows: 

Article 66. Procedures for arbitration and conciluuion 
If , under paragraph 3 of article 65, no solution has been reached within 

a period of 12 months following the date on which Üie objection was 
raised, the following [nocedures shall be followed: 

(a) any one of die parties to a dispute conceming the application or die 
interpretation of article S3 or article 64 may, by written notification to the 
other party or parties to the dispute, submit it to arbitration in accordance 
with the provisions of the annex to the present articles, unless the parties 
by common consent agree to submit the dispute to another arbitration 
procedure; 

(b) any one of the parties to a dispute conceming the application or the 
interpretation of any of Üie other articles in pan V of the present articles 
may set in motion the conciliation procedure specified in the annex to the 
present articles by submitting a request to that effect to the Secretary-

5 The original version of diis amendment (A/CONF. 129/C. 1/L.58) was 
submitted by Austria only. 
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General of the United Naüons, unless the parues by common consent agree 
to submit üie dispute to another conciliation prxxedure. 

126. The International Law Conunission text of the annex 
provided as follows: 

ANNEX 

Arbltradon and condlatlon procedures established 
In appUcaUon of article 66 

I . E S T A B U S H M E N T OF T H E A R B I T R A L T R B U N A L OR 

CoNciuATioN COMMISSION 

1. A list consisting of qualified jurists, from which the parties to a 
dispute may choose die persons who are to constitute an arbiu^ tribunal 
or, as the case may be, a conciliation conunission, shall be drawn up and 
maintained by the Secretary-General of the United Nations. To this end, 
every State which is a Member of the United Nations or a State party to the 
present articles and any intemational organization to which the present 
articles have become applicable shall be invited to nominate two persons, 
and the names of the persons so nominated shall constitute the list, a copy 
of which shall be b^ismined to die President of the Intemational Court of 
Justice. The term of a person on die list, including that of any person 
nominated to f i l l a casual vacancy, shall be five years and may be renewed. 
A person whose term expires shall continue to fulfil any function for which 
he shall have been chosen under the following paragraphs. 

2. When notification has been made under arbcle 66, paragraph (a), 
the dispute shall be brought before an arbitral tribunal. When a request has 
been made to the Secretary-General under article 66, paragraph (b), the 
Secretary-General shall bring die dispute before a conciliation commis­
sion. Both the arbitral tribunal and the conciliation commission shall be 
constituted as follows: 

The States and intemational organizations which constitute one of the 
parties to the dispute shall appoint by common consent: 

(a) one arbiüator or, as the case may be, one conciliator, who may or 
may not be chosen from the list referred to in paragraph I ; aiul 

(b) one arbibator or, as die case may be, one conciliator, who shall be 
chosen from among üiose included in die list and shall not be of the 
nationality of any of die States or nominated by any of the organizations 
which constinite diat party to die dispute. 

The States and intemational organizations which constitute die outer 
party to die dispute shall appoint two arbrih^tors or, as Uie case may be, 
two conciliators, in die same way. The four persons chosen by die parues 
shall be appointed widiin 60 days following die date on which die odier 
party to die dispute receives notification under article 66, paragraph (a), or 
on which the Secretary-General receives die request for conciliation. 

The four persons so chosen shall, widiin 60 days following die date of 
die last of dieir own appointments, appoint from die list a fifth arbiüator 
or, as die case may be, conciliator, who shall be chairman. 

If die appointment of die chairman, or of any of die arbitrators or, as the 
case may be, conciliators, has not been made widiin die period prescribed 
above for such appointment, it shall be made by die Secretary-General of 
die United Nations widiin 60 days following die expiry of diat period. The 
appointment of the chairman may be made by the Secretary-General either 
from die list or from die membership of die Intemational Law Commis­
sion. Any of die periods widiin which appointments must be made may be 
extended by agreement between die parties to die dispute. I f die United 
Nations is a party or is included in one of the parties to the dispute, die 
Secretary-General shall tiansiiut die above-mentioned request to die 
President of die Intemational Court of Justice, who shall perform die 
functions conferred upon die Secretary-General under diis subparagraph. 

Any vacancy shall be filled in die manner prescribed for die initial 
appointment. 

The appointment of arbiti^tors or conciliators by an intemational 
organization provided for in paragraphs 1 and 2 shall be govemed by die 
relevant mies of diat organization. 

I I . FUNCTIONING OF THE ARBITRAL TRIBUNAL 

3. Unless die parties to die dispute odierwise agree, die Arbitral 
Tribunal shall decide its own prtKedure, assuring to each party to die 
dispute a full opportunity to be heard and to present its case. 

4. The Arb iU^ Tribunal, widi die consent of die parties to die dispute, 
may invite any interested State or intemational organization to submit to it 
its views orally or in wnting. 
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5. Decisions of die Arbitral Tribunal shall be adopted by a majority 
vote of die members. In die event of an equality of votes, die Chairman 
shall have a casting vote. 

6. When one of die parues to die dispute does not appear before the 
Tribunal or fails to defend its case, die odier party may request die Tribunal 
to continue die proceedings and to make its award. Before malting its 
award, die Tribunal must satisfy itself not only diat it has jurisdiction over 
die dispute but also diat die claim is well founded in fact and law. 

7. The award of die Arbitral Tribunal shall be confined to die 
subject-matter of die dispute and state die reasons on which it is based. 
Any member of die Tribunal may attach a separate or dissenting opinion to 
die award. 

8. The award shall be fmal and widiout appeal. It shall be complied 
widi by all parties to die dispute. 

9. The Secretary-General shall provide die Tribunal widi such assis­
tance and faciUties as it may require. The expenses of die Tribunal shall be 
bome by die United Naüons. 

Ul . FUNCTIONING OF THE CONCILIATION COMMISSION 

10. The Conciliation Commission shall decide its own procedure. The 
Commission, widi die consent of die parties to die dispute, may invite any 
party to die tieaty to submit to it its views orally or in writing. Decisions 
and recommendations of die Commission shall be made by a majority vote 
of die five members. 

U . The Commission may draw die attention of die parues to die 
dispute to any measures which might facilitate an amicable setdement. 

12. The Commission shall hear die parties, examine die claims and 
objections, and make proposals to die parties widi a view to reaching an 
amicable settlement of die dispute. 

13. The Commission shall report widiin 12 mondis of its constitution. 
Its report shall be deposited widi die Secretary-General and ti-ansmitted to 
die parues to die dispute. The report of die Commission, including any 
conclusions stated dierein regarding die facts or questions of law, shall not 
be binding upon die parties and it shall have no odier character dian diat of 
recommendations submitted for die consideration of the parues in order to 
facilitate an amicable seulement of die dispute. 

14. The Secretary-General shall provide die Commission widi such 
assistance and facilities as it may require. The expenses of die Commission 
shall be home by die United Nations. 

B. Amendments 

127. Amendments were submitted to article 66 and the 
annex by the Union of Soviet Socialist Republics, the 
European Economic Conununity, the United Nations, the 
Netherlands, by Algeria, China and Tunisia and by Austria, 
Colombia, Ireland, Japan, Mexico, Netherlands, Nigeria 
and Switzerland. 
128. Those amendments were to the following effect: 

(a) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.1/L.60 and A/CONF. 129/C. 1/L.61) 

The first of these amendments sought to delete subpara­
graph (a). 

The second was as follows: 
1. Add to section I , subparagraph 2{Ь), the words: 

in such a way as to ensure diat a dispute between an intemational 
organization and any State is not considered by citizens solely of diat State 
or diat a dispute between two intemational organizations is not considered 
by citizens of one and die same State. 

2. Delete section I I of the annex. 
(b) European Economic Community (A/CONF. 129/C. 1/ 

L.64) 
In paragraph 2 of the annex: 
1. Reword the phrase "The States and intemational 

organizations which constitute one of the parties to the 
dispute" to read: 
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The Stales, ihe intemational organizations or the States and interna­
tional organizations which constitute, according to the case, one of the 
parties to the dispute. 

2. Make a similar change in the parallel phrase in the 
second paragraph of subparagraph (b). 

(c) United Nations (A/CONF. 129/C. 1/L.66) 
1. In subparagraph (a) of article 66, add the italicized 

words, whether or not die words shown in brackets are 
deleted: 

(a) Any one of the parties lo a dispute conceming the application or 
the interpretation of article 53 or article 64 may take appropriate steps to 
seek an advisory opinion on any legal question involved from the 
Inlemational Court of Justice [; if it does not prove possible to secure such 
an opinion, any one of the parties may, by written notification to the other 
party or parties to the dispute, submit it to arbitration in accordance with 
the provisions of the annex lo Ihe present articles], unless the parties by 
с о т п ю п consent have agreed to submit the dispute to [another] arbitration 
[procedure]; 

2. Add a subparagraph (c), to read as follows: 
(c) The parties lo a dispute (will/may) consider an advisory opinion 

obtained in accordance with subparagraph (a) of the present article as 
binding. 

(d) Netherlands (A/CONF. 129/C. 1/L.67) 
In section n i of the annex, add a new paragraph reading 

as follows: 
A disagreement as to whether the Commission acting under this section 

has competence shall be decided by the Commission 

(e) Algeria. China and Tunisia (A/CONF. 129/C. 1/ 
L.68) 

Reformulate subparagraphs (a) and (b) of article 66 as 
follows: 

(a) Any one of Ihe parties lo a dispute conceming the application or 
the interpretation of article 53 or article 64 may, with the express consent 
of Ihe party or parties lo the dispute, submit it to arbitration in accordance 
with the provisions of the annex to the present articles, urüess Ihe parties 
by conunon consent agree to submit the dispute to another arbitration 
procedure; 

(b) any one of Ihe parties lo a dispute conceming the application or the 
interprétation of any of Ihe articles in part V of the present articles may set 
in motion Ihe conciliation procedure specified m the annex to the present 
articles by submitting a request to that effect to Ihe Secretary-General of 
the United Nations, unless the parties by corrunon consent agree to submit 
the dispute to arrather conciliation procedure. 

(/) Austria, Colombia, Ireland, Japan, Mexico, Neth­
erlands, Nigeria and Switzerland (A/CONF. 129/C. 1/L.69/ 
Rev. 1)6 

Replace die present text of article 66 by the following: 
1. If, under paragraph 3 of article 65, no solution has been reached 

within a period of twelve months following the date on which the objection 
was raised, the procedures specified in the following paragraphs shall be 
followed. 

2. With respect lo a dispute conceming the application or Ihe 
interpretation of article 53 or 64: 

(a) i f a Slate is a party lo Ihe dispute with one or more States, it may, 
by a written application, submit the dispute to the International Court of 
Justice for a decision; 

(b) i f a Slate is a party to the dispute lo which one or more 
international organizations are parties, the State may, through a Member 
Slate of the United Nations i f necessary, ask the General Assembly or the 
Security Council to request an advisory opinion of the Court in accordance 
with paragraph I of Article % of the Charter of the United Nations; 

(c) i f the United Nations or an intemational organization that is 
authorized in accordance with Article % of the Charter of the United 
Nations is a party lo the dispute, it may request an advisory opinion of the 

« The firsl revision of the amendment is identical lo the original text, 
except thai Nigeria was added to the list of sponsors. A second revised 
version was subsequently submitted by the same sponsors (see para. 134). 

Court in accordance with Article 65 of the Statute of the International 
Court of Justice; 

(J) i f an intemational organization other than those referred to in 
subparagraph (c) is a party to Ihe dispute, it may, through a Member Slate 
of die Uiuted Nations, follow Ihe prtxedure specified in subparagraph (b); 

(e) Ihe advisory opinion given pursuant to subparagraph (b), (c) or (d) 
shall be accepted as decisive by all the parties to Ihe dispute concemed; 

( / ) i f the request under subparagraph (b), (c) or (d) for an advisory 
opinion of the Court is not granted, any one of the parties to Ihe dispute 
may, by written notification to Ihe other party or parties, submit it to 
arbitration in accortlance with Ihe provisions of Ihe annex to Ihe present 
articles. 

3. The provisions of paragraph 2 apply unless all the parties to a 
dispute referred to in that paragraph by common consent agree to submit 
the dispute to an arbitration procedure, including the one specified m Ihe 
annex lo Ihe present articles. 

4. With respect to a dispute conceming tiie application or tile 
interpretation of any of the articles in part V, other than article 53 and 64, 
of the present articles, any one of the parties to Ihe dispute may set in 
motion the conciliation procedure specified in the annex lo die present 
articles by submitting a request to that effect lo Ihe Secretary-General of 
Ihe United Nations. 

C . Proceedings of the Committee of the Whole 

129. The Committee considered article 66 and the annex, 
as well as the amendments diereto, at its 24th and 26th to 
30tii meetings, on 10, 12, 13, 17 and 19 March 1986. 
130. At its 29th meeting, die Committee took an indica­
tive roll-call vote on the amendments to article 66 submitted 
by die Union of Soviet Socialist Republics, Algeria, China 
and Tunisia, and Austria, Colombia, Ireland, Japan, Mexico, 
Netherlands, Nigeria and Switzerland. 
131. The indicative vote on die amendment by the Union 
of Soviet Socialist Republics (A/CONF. 129/C. 1/L.60) was 
as follows: 

In favour: Algeria, Angola, Argentina, Bulgaria, 
Byelorussian Soviet Socialist Republic, China, Cuba, 
Czechoslovakia, Democratic People's Republic of Korea, 
German Democratic Republic, Hungary, Indonesia, Iran 
(Islamic Republic of), Mozambique, Nicaragua, Pem, Po­
land, Romania, Turkey, Ukrainian Soviet Socialist Repub­
lic, Union of Soviet Socialist Republics, Venezuela, Viet 
Nam. 

Against: Australia, Austria, Belgium, Brazil, Canada, 
Chile, Colombia, Cyprus, Denmark, Finland, Germany, 
Federal Republic of, Greece, Holy See, Ireland, Italy, 
Japan, Jordan, Lesodio, Liechtenstein, Mexico, Nedier­
lands, New Zealand, Nigeria, Norway, Portugal, Senegal, 
Spain, Sudan, Sweden, Switzerland, United Kingdom of 
Great Britain and Northern Ireland, United States of America, 
Yugoslavia. 

Abstaining: Bahrain, Bangladesh, Barbados, Burkina 
Faso, Cameroon, Congo, Côte d'Ivoire, Egypt, France, 
Gabon, Guatemala, India, Iraq, Israel, Kenya, Kuwait, 
Lebanon, Madagascar, Morocco, Oman, Pakistan, Philip­
pines, Qatar, Republic of Korea, Saudi Arabia, Thailand, 
Tunisia, United Arab Emirates, Zaire, Zambia. 
132. The indicative vote on the amendment by Algeria, 
China and Tunisia (A/CONF. 129/C. 1/L.68) was as follows: 

In favour: Algeria, Angola, Argentina, Bulgaria, Burkina 
Faso, Byelomssian Soviet Socialist Republic, China, Congo, 
Cuba, Czechoslovakia, Democratic People's Republic of 
Korea, German Democratic Republic, Hungary, Indonesia, 
Iran (Islamic Republic of), Mozambique, Nicaragua, Pem, 
Poland, Romania,Tunisia,Turkey, Ukrainian Soviet Social-
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ist Republic, Union of Soviet Socialist Republics, Venezu­
ela, Viet Nam, Zaire. 

Against: Australia, Austria, Belgium, Canada, Chile, 
Colombia, Cyprus, Denmark, Finland, Germany, Federal 
Republic of, Greece, Holy See, Ireland, Italy, Japan, 
Kenya, Lesotho, Liechtenstein, Mexico, Netherlands, New 
Zealand, Nigeria, Norway, Portugal, Spain, Sudan, Swe­
den, Switzerland, United Kingdom of Great Britain and 
Northern Ireland, United States of America. 

Abstaining: Bahrain, Barbados, Brazil, Cameroon, Côte 
d'Ivoire, Egypt, France, Gabon, Guatemala, India, Iraq, 
Israel, Kuwait, Lebanon, Madagascar, Morocco, Oman, 
Pakistan, Philippines, Qatar, Republic of Korea, Saudi 
Arabia, Senegal, Thailand, United Arab Emirates, Yugo­
slavia, Zambia. 

133. The indicative vote on the amendment by Austria, 
Colombia, Ireland, Japan, Mexico, Netherlands, Nigeria 
and Switzeriand (A/CONF. 129/C. 1/L.69/Rev.l) was as 
follows: 

In favour: Australia, Austria, Barbados, Belgium, 
Canada, Chile, Colombia, Côte (l'Ivoire, Cyprus, Den­
mark, Finland, Germany, Federal Republic of, Greece, 
Holy See, India, Ireland, Italy, Japan, Kenya, Kuwait, 
Lesotho, Liechtenstein, Mexico, Netherlands, New Zealand, 
Nigeria, Norway, Pakistan, Portugal, Republic of Korea, 
Spain, Sudan, Sweden, Switzerland, United Kingdom of 
Great Britain and Northern Ireland, United States of America, 
Yugoslavia, Zambia. 

Against: Algeria, Angola, Bulgaria, Burkina Faso, 
Byelorussian Soviet Socialist Republic, China, Congo, 
Cuba,-Czechoslovakia, Democratic Peoples's Republic of 
Korea, German Democratic Republic, Hungary, Indonesia, 
Iran (Islamic Republic of), Mozambique, Nicaragua, Peru, 
Poland, Romania, Tunisia, Turkey, Ukrainian Soviet So­
cialist Republic, Union of Soviet Socialist Republics, Ven­
ezuela, Viet Nam. 

Abstaining: Argentina, Bahrain, Brazil, Cameroon, 
Egypt, France, Gabon, Guatemala, Iraq, Israel, Jordan, 
Lebanon, Madagascar, Morocco, Oman, Philippines, Qa­
tar, Saudi Arabia, Senegal, Thailand, United Arab Emir­
ates, Zaire. 
134. At the 30th meeting of the Committee, the represen­
tative of the Netherlands introduced on behalf of the 
sponsors a second revised version (A/CONF. 129/C. 1/L.69/ 
Rev.2) of the amendment contained in document 
A/CONF. 129/C. 1/L.69/Rev.l. The second revised version 
differed from the first revised version in that the words "or, 
where appropriate, the competent organ of the organization 
concemed" appeared in subparagraph 2(b) after the words 
"Security Council". 
135. At the same meeting, the Conunittee took the fol­
lowing decisions in relation to article 66, the annex and the 
amendments thereto: 

(i) It rejected the amendment of the Union of Soviet 
Socialist Republics (A/CONF. 129/C. 1/L.60) by a recorded 
vote of 36 votes to 17, with 31 abstentions. The results of 
the vote were as follows: 

In favour: Algeria, Angola, Bulgaria, Byelorussian 
Soviet Socialist Republic, Cuba, Czechoslovakia, German 
Democratic Republic, Hungary, Iran (Islamic Republic of), 
Mozambique, Peru, Poland, Turkey, Ukrainian Soviet So­
cialist Republic, Union of Soviet Socialist Republics, Ven­
ezuela, Yemen. 

Against: Australia, Austria, Barbados, Belgium, Bra­
zil, Canada, Chile, China,^ Colombia, Cyprus, Denmark, 
Finland, Gabon, Germany, Federal Republic of, Greece, 
Holy See, Iceland, Ireland, Italy, Japan, Liechtenstein, 
Luxembourg, Mexico, Netheriands, New Zealand, Nigeria, 
Norway, Pakistan, Portugal, Spain, Sudan, Sweden, Swit­
zerland, United Kingdom of Great Britain and Northern 
Ireland, United States of America, Yugoslavia. 

Abstaining: Argentina, Bahrain, Burkina Faso, Cam­
eroon, Congo, Côte d'Ivoire, Egypt, France, Guatemala, 
India, Indonesia, Iraq, Israel, Kenya, Kuwait, Madagascar, 
Malta, Morocco, Oman, Panama, Philippines, Qatar, Re­
public of Korea, Saudi Arabia, Senegal, Thailand, Tunisia, 
United Arab Emirates, Viet Nam, Zaire, Zambia. 

(ii) It adopted the eight-State amendment (A/CONF. 129/ 
C.I/L.69/Rev.2) by a roll-call vote of 40 votes to 24, with 
24 abstentions. The results of the vote were as follows: 

In favour: Australia, Austria, Barbados, Belgium, 
Canada, Chile, Colombia, Cyprus, Denmark, Finland, 
Germany, Federal Republic of, Greece, Holy See, Iceland, 
India, Ireland, Italy, Japan, Jordan, Kenya, Kuwait, Leba­
non, Liechtenstein, Luxembourg, Mexico, Netherlands, 
New Zealand, Nigeria, Norway, Pakistan, Portugal, Repub­
lic of Korea, Spain, Sudan, Sweden, Switzerland, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America, Yugoslavia, Zambia. 

Against: Algeria, Angola, Argentina, Bulgaria, Burkina 
Faso, Byelorussian Soviet Socialist Republic, China, Cuba, 
Czechoslovakia, Democratic People's Republic of Korea, 
Egypt, German Democratic Republic, Hungary, Indonesia, 
Iran (Islamic Republic of), Mozambique, Peru, Poland, 
Tunisia, Turkey, Ukrainian Soviet Socialist Republic, Union 
of Soviet Socialist Republics, Venezuela, Viet Nam. 

Abstaining: Bahrain, Brazil, Cameroon, Congo, Côte 
d'Ivoire, Ecuador, France, Gabon, Guatemala, Iraq, Israel, 
Madagascar, Malta, Morocco, Oman, Panama, Philippines, 
Qatar, Saudi Arabia, Senegal, Thailand, United Arab Emir­
ates, Yemen, Zaire. 
136. At the same meeting, the Conunittee referred the 
above text for article 66 to the Drafting Conunittee. It 
furthermore adopted the Intemational Law Conunission text 
for the annex and referred it to the Drafting Committee, 
together with point 1 of the amendment proposed by the 
Soviet Union (A/CONF. 129/C. 1/L.61) and the amendment 
by the Netherlands (A/CONF. 129/C. 1/L.67) as drafting 
amendments. 

ARTICLE 73 

A. Intemational Law Conunission text 

137. The Intemational Law Conunission text provided as 
follows: 

Article 73. Cases of succession of States, responsibility of a State or of 
an interruilional organization, outbreak of hostilities, termination of Ihe 
existence of an organization and termination of participation by a Stale 
in Ihe membership of an organization 
1. The provisions of the present articles shall not prejudge any 

question that may arise in regard lo a treaty between one or more Slates and 
one or more intemational organizations from a succession of States or from 
the intemational responsibility of a Slate or from the outbreak of hostilities 
between States parties to that treaty. 

2. The provisions of the present articles shall not prejudge any 
question that may arise in regard to a treaty from the intemational 

1 Subsequently the representative of China indicated that he had intended 
to vote in favour of this amendment. 
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lesponsibility of an intemational organization, from the termination of the 
existence of the organization or from the termination of participation by a 
State in the membership of the organization. 

B. Amendments 

138. Amendments relating to the article were submitted 
by Austria and by the Intemational Labour Organisation, 
the Intemational Monetary Fund and the United Nations. 
139. Those amendments were to the following effect: 

{a) >liij/rw (A/CONF. 129/C. 1/L.63) 
Put a full stop after the words "between States" in the 

sixth line of paragraph 1 and delete the rest of the sentence. 
ib) International Labour Organisation, International 

Monetary Fund and United Nations (A/CONF. 129/C. 1/ 
L.65) 

I f article 36 bis is deleted, add a new paragraph 3 to 
article 73 as follows: 

3. The provisions of the present articles shall not prejudge any 
question that may arise regarding the obligations and rights arising for 
Slates members of ал intemational organization from a treaty to which it is 
a party. 

C . Proceedings of the Committee of the Whole 

140. The Committee considered the article and the amend­
ments thereto at its 23rd and 28th meetings, on 7 and 13 
March 1986. 
141. At its 23rd meeting, the Committee decided to refer 
the Intemational Law Commission text, as amended by 
Austria (A/CONF. 129/C. 1/L.63) to the Drafting Conunit­
tee. The Committee further agreed to defer further consid­
eration of the amendment by the Intemational Labour 
Organisation, the Intemational Monetary Fund and the 
United Nations until it resumed consideration of article 36 
bis. (For the relevant decision conceming article 73 taken at 
a subsequent stage, see paragraph 89 above.) 

ARTICLE 75 

A. International Law Commission text 

142. The Intemational Law Commission text provided as 
follows: 

Article 75. Case of an aggressor State 
The provisions of the present articles are without prejudice to any 

obligations in relation to a treaty between one or more States and one or 
more international organizations which may arise for an aggressor State in 
consequence of measures taken in conformity with the Chatter of the 
United Nations with reference to that State's aggression. 

B. Amendments 

143. No amendment was submitted. 

C . Proceedings of the Committee of the Whole 

144. The Committee considered the article at its 23rd 
meeting, on 7 March 1986. 
145. At that meeting, the Committee adopted the text of 
the Intemational Law Commission for article 75 and re­
ferred it to the Drafting Committee. 

ARTICLE 77 

A. International Law Conunission text 

146. The Intemational Law Commission text provided as 
follows: 

Article 77. Functions of depositaries 

1. The ñinctions of a depositary, unless otherwise provided in the 
treaty or agreed by the contracting States and contracting organizations or, 
as the case may be, by the contracting organizations, comprise in 
particular: 

(a) keeping custody of the original text of the treaty, of any full 
powers and powers delivered to the depositary; 

(b) preparing certified copies of the original text and preparing any 
further text of the treaty in such additional languages as may be required by 
the treaty and transmitting them to the parties and to the States and 
international organizaUons or, as the case may be, to the organizations 
entitled to become parties to the treaty; 

(c) receiving any signatures to the treaty and receiving and keeping 
custody of any instruments, notificaUons and communications relating to 
it; 

(d) examining whether the signature or any instrument, notification or 
commumcation relating to the treaty is in due and proper form and, i f need 
be, bringing the matter to the attention of the State or intemational 
organization in question; 

(e) informing the parues and the States and intemational organizations 
or, as the case may be, the organizations entitled to become parties to the 
treaty of acts, notifications and conununications relating to the treaty; 

( / ) informing the States and interaaUonal organizations or, as the case 
may be, the organizations entitled to become parties to the treaty when the 
number of signatures or of instruments of ratification, instruments relating 
to an act of formal confirmation, or instruments of acceptance, approval or 
accession required for the entry into force of the treaty has been received 
or deposited; 

(g) registering the treaty with the Secretariat of the United Nations; 

(Л) performing the functions specified in other provisions of the 
present articles. 

2. In the event of any difference appearing between a State or an 
intemational organization and the depositary as to the performance of the 
latter's functions, the depositary shall bring the question to the attention of: 

(a) the signatory States and organizations and the contracting States 
and contracting organizations; or 

(b) where appropnate, the competent organ of the organization 
concemed. 

B. Amendments 

147. No amendment was submitted. 

C . Proceedings of the Committee of the Whole 

148. The Committee considered the article at its 23rd 
meeting, on 7 March 1986. 
149. At that meeting, the Committee adopted the text of 
the Intemational Law Commission for article 77 and re­
ferred it to the Drafting Committee. 

PROPOSALS FOR INSERTION OF A NEW ARTICLE ON THE RELA­
TIONSHIP BETWEEN THE VIENNA CONVENTION ON THE LAW 
OF TREATIES AND THE CONVENTION UNDER ELABORATION 

150. Proposals for a new article on the relationship 
between the Vienna Convention on the Law of Treaties and 
the Convention under elaboration were made by Cape 
Verde, the United Kingdom of Great Britain and Northern 
Ireland and Italy. 
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A. Texts of the proposals 

I S l . Those proposals read as follows: 
(a) Cape Verde (A/CONF. 129/C. 1/L. 19/Rev. 1)» 

Relation lo Vienna Convention on the Law of Treaties 
Relations of Stales patties to a treaty to which one or more intemational 

organizations aie also paities shall be governed, as between sirch Stales, by 
die Vienna Convention on die Law of Tieaties if such Slates aie parties to 
the said Convenüon. 

(b) United Kingdom of Great Britain and Northern 
Ireland (A/CONF. 129/C. 1/L.27) 

Relationship lo the Vienna Convention on the Law of Treaties 
The present Convenüon shall not affect die an>licaÜon to a treaty of die 

Vienna Convention on die Law of Tieaties of 1969 in die reUtions as 
between Üiemselves of two or more Slates paities to dial Convention. 

a In its original veision (A/CONF. 129/C. 1/L. 19), die amendment by 
Cape Verde rrad as follows: 

Relation to Vienna Convention on the Law of Treaties 
1. Relations of Suites parties to a treaty to which one or more 

intenutional organizations are also paities shall be governed, as between 
such Stales, by d K Vienna Convention on die Law of Tieaties if such Slates 
are all paities to die said Convention. 

2. The piesent Convention shall not prevail, as between Suites paities. 
over die Vienna Convention on die Law of Treaties, if such States are also 
paities to die latter Convention. 
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(c) Italy (A/CONF. 129/C. 1/L.42) 
Relations of Slates as between themselves 

The relations of Slates as between diemselves shall not be affected by 
die present Convention. 

B. Proceedings of the Committee of the Whole 

152. The Committee considered proposals for a new 
article on the relationship between the Vienna Convention 
on the Law of Treaties and the Convention under elabora­
tion at its 14th, 16th and 28th meetings, on 28 February and 
3 and 13 March 1986. 
153. At the 28th meeting, it was indicated that the 
proposal submitted by Italy (A/CONF. 129/C. 1/L.42) was 
not insisted upon. 
154. At the same meeting, the Committee, in the light 
of the outcome of the consultations held under the chair­
manship of the President of the Conference, approved 
the idea reflected in the proposals submitted by Cape 
Verde (A/CONF. 129/C. 1/L. 19/Rev. 1) and the United 
Kingdom (A/CONF. 129/C. 1/L.27), on the understanding 
that this idea should be formulated by the Drafting Com­
mittee in a consolidated text based on the two proposals in 
question. 



CHAPTER I I I 

P R E A M B L E AND F I N A L C L A U S E S 

A. Preamble 

155. As indicated in paragraph 3 above, the Conference, 
at its 4th plenary meeting, held on 13 March 1986, decided 
to entrast the preparation of the preamble to the Committee 
of the Whole. 
156. Proposals for the preamble were submitted by Brazil 
and India and by Czechoslovakia, the German Democratic 
Republic and the Ukrainian Soviet Socialist Republic. 
Those proposals read as follows: 

(a) Brazil and India (A/CONF. 129/C. 1/L.71) 
The Parties to the present Convention. 
Considering the tundamental role of treaties in the history of intema­

tional relations, 
Recognizing the ever-increasing importance of treaties as a source of 

intemational law, 
Affirming the importance of enhancing the process of codification and 

progressive development of international law at a universal level, 
Noting that the principles of free consent, good faith and pacta sunt 

servanda are universally recognized. 
Bearing in mind the need for the codification and progressive develop­

ment of the rules relating to treaties between States and intemational 
organizations or between intemational organizations as a means of ensur­
ing greater judicial order in intemational relations, and thereby assisting in 
the prorrration and implementation of the purposes and principles set forth 
in Articles I and 2 of the United Nations Charter, 

Bearing also in mind the provisions of the Vienna Convention on the 
Law of Treaties of 1969, 

Recognizing the relationship between the law of treaties between States 
and the law of treaties between States and intemational organizations or 
between intemational organizations, 

Affirmng that matters not regulated by the present Convention continue 
to be govemed by the mIes and principles of general intemational law, 

Have agreed as follows:. 

(b) Czechoslovakia, German Democratic Republic and 
Ukrainian Soviet Socialist Republic (A/CONF. 129/C. 1/ 
L.72) 

The States Parties to Ihe present Convention, 
Considering the importance of treaties between States and intemational 

organizations or between intemational organizations as a useful means of 
developing intemational relations and ensuring conditions for peaceful 
co-operation aiirong nations, whatever their constitutional and social 
systems. 

Having in mind special characteristics of treaties to which intemational 
organizations are parties as derived subjects of intemational law, 

Recognizing the usefulness for an intemational organizaiion to possess 
capacity to conclude a treaty in order to accomplish its purposes and 
fiinctions. 

Recognizing that practice of intemational organizations shall be in full 
accordance with their constituent instmments and generally accepted 
principles of intemational law,. 

157. At its 29th meeting, on 17 March 1986, the Com­
mittee of the Whole considered a text for the preamble 
(A/CONF. 129/C. 1/L.77) which had been worked out in the 
framework of consultations held under the chairmanship of 
the President of the Conference on the basis of the above 
proposals and of various informal proposals. That text read 
as follows: 

The Parties to the present Convention, 

Considering the fiindamental role of treaties in the history of intema­
tional relations. 

Recognizing the ever-increasing importance of treaties as a source of 
intemational law and their consensual nature, 

Affirming the importance of enhancing the process of codification and 
progressive development of intemational law at a universal level, 

Noting that the principles of free consent, good faith and pacta sunt 
servanda are universally recognized, 

Bearing in mind the codiñcation and progressive development of Ihe 
rules relating to treaties between States and intemational organizations or 
between intemational organizations as a means of ensuring greater juridical 
order in intemational relations, and thereby assisting in the prorrration and 
implementation of the purposes and principles set forth in Articles 1 and 2 
of the United Nations Charter, 

Bearing also in mind the provisions of the Vienna Convention on the 
Law of Treaties of 1969, 

Recognizing the relationship between the law of treaties between States 
and the law of treaties between States and intemational organizations or 
between intemational organizations, 

Affirming that the mIes of customary intemational law wil l continue to 
govern questions not regulated by the provisions of the present Conven­
tion, 

Considering the importance of treaties between States and intemational 
organizations or between intemational organizations as a usefiil means of 
developing intemational relations and ensuring conditions for peaceful 
co-operation among nations, whatever their constitutional and social 
systems, 

Having in mind the specific features of treaties to which intemational 
organizations are parties as subjects of intemational law as distinct from 
States, 

Noting that an intemational organization possesses such capacity to 
conclude treaties which is necessary for the exercise of its functions and the 
fulfilment of its purposes, 

Recognizing that the practice of intemational organizations when 
concluding treaties with States or among themselves should be in accor­
dance with their constituent instmments, 

Affirming that disputes conceming treaties, like other intemational 
disputes, should be setüed in conformity with the Charter of the United 
Nations by peaceful means and in conformity with the principles of justice 
and intemational law. 

Affirming that nothing in the present Convention should be inleфreted 
as affecting such of the relations between an intemational organization and 
its members as are regulated by the mIes of the organization, 

Having in mind the principles of intemational law embodied in the 
Charter of the United Nations, such as the principles of the equal rights and 
self4letermination of peoples, of the sovereign equality and independence 
of all States, of non-interference in the domestic affairs of States, of the 
prohibition of the threat or use of force and of universal respect for, and 
observance of, human rights and fundamental freedoms for all, 

Have agreed as follows:. 

158. At the same meeting, the Conunittee adopted the 
above text for the preamble and referred it to the Drafting 
Committee, on the understanding that the order of the 
paragraphs would have to be reviewed by the Drafting 
Committee, taking into account the logical link between the 
tenth, eleventh and twelfth paragraphs. 

B. Final clauses 

159. The Committee of the Whole had before it two 
proposals for final clauses submitted respectively by the 
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Union of Soviet Socialist Republics and Brazil, Cameroon, 
Egypt, India and Yugoslavia, as orally amended. 
160. Those proposals read as follows: 

(a) Union of Soviet Socialist Republics (A/CONF. 129/ 
C.l/L.76and Corr.l) 

Article 81. Signature 
The present Convention shall be open for signature until . . . (date, 

month, year) at the Federal Ministry for Foreign Affairs of the Republic of 
Austria, and subsequently, until . . . (date, month, year), at the United 
Nations Headquarters, New Yoilc by: 

(a) a l í s ta les ; 
(b) Namibia, represented by the United Nations Council for Namibia. 

Article 82. Ratification 
The present Convention is subject lo ratiHcation by Stales and by 

Namibia, represented by the United Nations Council for Namibia. The 
instruments of ratiricalion shall be deposited with the Secretary-General of 
the United Naüons. 

Article 83. Accession 
1. The present Convention shall remain open for accession by any 

State, by Namibia, represented by the United Nations Council for 
Namibia, and by any international organization which has the capacity lo 
conclude treaties. 

2. An instrument of accession of an intemational organization shall 
contain a declaration that it has the capacity to conclude treaties. 

3. The instruments of accession shall be deposited with the Secretary-
General of the United Naüons. 

Article 84. Entry into force 
1. The present Convention shall enter into force on die Üiirtieth day 

following the date of deposit of the üiirty-fifth instrument of ratification or 
accession by Slates or by Namibia, represented by the United Nations 
Council for Namibia. 

2. For each Stale or for Namibia, represented by die United Nations 
Council for Nairübia, ratifying or acceding lo die Convention after the 
condition specified in paragraph 1 has been fulfilled, die Convention shall 
enter into force on die üiirtieüi day after deposit by such Slate or by 
Namibia of its instrument of ratification or accession. 

3. For each inlemational organization depositing an instrument of 
accession, the Convention shall enter into force on die thirtieth day after 
such deposit, provided that it shall not so enter into force before the 
Convention enters into force pursuant to paragraph I . 

Article 85. Authentic texts 
The original of die present Convention, of which die Arabic, Chinese, 

English, French, Russian and Spanish texts are equally authentic, shall be 
deposited widi die Secretary-General of die United Nations. 

I N WTTNESS WHEREOF die undersigned Plenipotentiaries, being duly 
audiorized by their respective Governments, and duly authorized repre­
sentatives of die United Nations Council for Namibia, have signed die 
present Convention. 

DONE AT VIENNA this . . . day of . . . one diousand nine hundred and 
eighty-six. 

(fc) Brazil, Cameroon, Egypt, India and Yugoslavia 
(A/CONF. 129/C. 1/L.79, as orally amended) 

Article 81. Signature 
The present Convention shall be open for signatiire until . . . (dale, 

mondi, year) at die Federal Ministry for Foreign Affairs of die Republic of 
Austria, and subsequently, until . . . (date, mondi, year), at the United 
Nations Headquarters, New York by: 

(a) all Stales; 
(b) Namibia, represented by die United Nations Council for Namibia; 
(c) intemational organizations invited to participate in the United 

Nations Conference on die Law of Treaties between Slates and Intema­
tional Organizations or between International Organizations. 

Article 82. Ratification or act of formal confirmation 
The present Convention is subject to ratification by Stales and by 

Namibia, represented by the United Nations Council for Namibia, and to 
acts of formal confirmation by intemational organizations. The instruments 
of ratification and those relating to acts of formal confumation shall be 
deposited with the Secretary-General of the United Nations. 

Article 83. Accession 
1. The present Convention shall remain open for accession by any 

Slate, by Namibia, represented by die United Nations Council for 
Namibia, and by any international organization which has die capacity to 
conclude treaties. 

2. An instrument of accession of an inlemational organization shall 
contain a declaration that it has die capacity to conclude treaties. 

3. The instruments of accession shall be deposited with the Secretary-
General of the United Nations. 

Anicle 84. Entry into force 
1. The present Convention shall enter into force on die diirtiedi day 

following die dale of deposit of die twenty-fifth instrument of ratification 
or accession by Slates or by Namibia, represented by the United Nations 
Council for Namibia. 

2. For each State or for Namibia, represented by die United Nations 
Council for Namibia, ratifying or acceding lo die Convention after die 
condition specified in paragraph 1 has been fulfilled, die Convention shall 
enter into force on die thirtiedi day after deposit by such State or by 
Namibia of its instrument of ratification or accession. 

3. For each intemational organization depositing an instrument relat­
ing to an act of formal confirmation or an instrument of accession, die 
Convention shall enter into force on die diirtieth day after such deposit, 
provided dial it shall not so enter into force before die Convention enters 
into force pursuant to paragraph I . 

Article 85. Authentic texts 
The original of the present Convention, of which the Arabic, Chinese, 

English, French, Russian and Spanish texts are equally authentic, shall be 
deposited with die Secretary-General of die United Nations. 

I N WFTOESS WHEREOF die undersigned Plenipotentiaries, being duly 
audiorized by dieir respective Governments, and duly audiorized repre­
sentatives of the United Nations Council for Namibia and of intemational 
organizations have signed die present Convention. 

DONE AT VIENNA diis . . . day of . . . one diousand nine hundred and 
eighty-six. 

161. An amendment to die five-State proposal for final 
clauses (A/CONF. 129/C. 1/L.79, as orally amended) was 
submitted by the Nedierlands and die United Kingdom of 
Great Britain and Northern Ireland (A/CONF. 129/C. 1/ 
L.80). That amendment was to die following effect: 

In paragraph 1 of article 84, 
(a) substitute die words "diirty-fifdi" for "twenty-

fifth" before "instrament"; 
(fc) add at die end of the paragraph "and the fifth 

instrument relating to acts of formal confirmation or acces­
sion by intemational organizations". 
162. The Committee considered the above proposals at its 
30tii meeting, on 19 March 1986. 
163. The Committee voted on the two proposals before it 
in die order of submission and proceeded in relation to 
articles 81,82 and 83 on an article-by-article basis, as 
follows: 

(i) It rejected article 81 in die proposal by the Union of 
Soviet Socialist Republics (A/CONF. 129/C. 1/L.76 and 
Corr.l) by a roll-call vote of 40 votes to 12, with 36 
abstentions. The results of the vote were as follows: 

In favour: Bulgaria, Byelorussian Soviet Socialist Repub­
lic, Cuba, Czechoslovakia, Democratic People's Republic 
of Korea, German Democratic Republic, Hungary, Poland, 



82 Docunwntg of the Conferenct 

Romania, Ukrainian Soviet Socialist Republic, Union of 
Soviet Socialist Republics, Viet Nam. 

Against: Australia, Austria, Barbados, Belgium, Brazil, 
Cameroon, Canada, Chile, Colombia, Denmark, Egypt, 
Finland, France, Gabon, Germany, Federal Republic of, 
Greece, Guatemala, Holy See, Indonesia, Ireland, Italy, 
Japan, Liechtenstein, Luxembourg, Malta, Mexico, Neth­
erlands, New Zealand, Nigeria, Norway, Pakistan, Portu­
gal, Spain, Sudan, Sweden, Switzerland, United Kingdom 
of Great Britain and Northem Ireland, United States of 
America, Yugoslavia, Zambia. 

Abstentions: Algeria, Angola, Argentina, Bahrain, Burkina 
Faso, China, Congo, Côte d'Ivoire, Cypras, Ecuador, 
India, Iran (Islamic Republic of), Iraq, Israel, Jordan, 
Kenya, Kuwait, Lebanon, Madagascar, Morocco, Mozam­
bique, Oman, Panama, Peru, Philippines, Qatar, Republic 
of Korea, Saudi Arabia, Senegal, Thailand, Tunisia, Tur­
key, United Arab Emirates, Venezuela, Yemen, Zaire. 

(ii) The Committee adopted without a vote article 81 as 
contained in the five-State proposal (A/CONF. 129/C. 1/ 
L.79, as orally corrected). 

(iii) The Committee rejected the text proposed by the 
Soviet Union for article 82 (A/CONF. 129/C. 1/L.76 and 
Corr.l) by a roll-call vote of 41 votes to 12, with 34 
abstentions. The results of the vote were as follows: 

In favour: Bulgaria, Byelorussian Soviet Socialist Repub­
lic, Cuba, Czechoslovakia, Democratic People's Republic 
of Korea, German Democratic Republic, Hungary, Poland, 
Romania, Ulcrainian Soviet Socialist Republic, Union of 
Soviet Socialist Republics, Viet Nam. 

Against: Australia, Austria, Belgium, Brazil, Cameroon, 
Canada, Chile, Colombia, Denmark, Egypt, Finland, France, 
Gabon, Germany, Federal Republic of, Greece, Guatemala, 
Holy See, Indonesia, Ireland, Italy, Japan, Kenya, Liecht­
enstein, Luxembourg, Malta, Mexico, Netherlands, New 
Zealand, Nigeria, Norway, Pakistan, Portugal, Senegal, 
Spain, Sudan, Sweden, Switzerland, United Kingdom of 
Great Britain and Northem Ireland, United States of America, 
Yugoslavia, Zambia. 

Abstentions: Algeria, Angola, Argentina, Bahrain, Bar­
bados, Buridna Faso, China, Congo, Côte d'Ivoire, Cy­
prus, India, Iran (Islamic Republic of), Iraq, Israel, Jordan, 
Kuwait, Lebanon, Madagascar, Morocco, Mozambique, 
Oman, Panama, Peru, Philippines, Qatar, Republic of 
Korea, Saudi Arabia, Thailand, Tunisia, Turkey, United 
Arab Emirates, Venezuela, Yemen, Zaire. 

(iv) The Committee adopted without a vote article 82 as 
contained in the five-State proposal (A/CONF. 129/C. 1/ 
L.79, as orally corrected). 

(v) The Committee then adopted without a vote article 
83, which was identical in both proposals before it. 
164. With reference to article 84, the amendment by the 
Netherlands and the United Kingdom (A/CONF. 129/C. 1/ 
L.80) was withdrawn and the five-State proposal was 
revised by replacing "twenty-fifth instmment" by "thirty-
fifth instmment". 
163. The Committee of the Whole then adopted without a 
vote the five-State proposal for articles 84 and 85 and 
referred to the Drafting Committee articles 81 to 85. 



D. TEXTS SUBMITTED DIRECTLY TO THE CONFERENCE IN 
PLENARY MEETING BY THE DRAFTING COMMITTEE IN 
ACCORDANCE WITH DECISIONS TAKEN BY THE CON­
FERENCE 

1. Titles of parts I to VII and sections thereof and titles and texts of articles 1,2, 4 
to 34. 38, 40 to 44. 46 to 61. 63. 64. 67 to 72 and 74 to 81 

DOCUMENT A/CONF. 129/11 

[Original: Arabic/Chinese/English/ 
French/Russian/Spanish] 

[16 March 1986] 
[Same text as the corresponding provisions of the Convention.] 

2. Title of the Convention, text of the preamble and titles and texts 
of articles 3. 35 to 37. 39. 45, 62. 65 and 73 

DOCUMENT A/CONF. 129/11/ADD. 1 

[Original: Arabic/Chinese/English/ 
French/Russian/Spanish] 

[18 March 1986] 
[Same text as the corresponding provisions of the Convention. ] 

3. Title of part VIII and titles and texts of articles 82 to 86 

DOCUMENT A/CONF. 129/11/ADD.2 

[Original: Arabic/Chinese/English/ 
French/Russian/Spanish] 

[19 March 1986] 
[Same text as the corresponding provisions of the Convention.] 

4. Title and text of article 66 and text of the annex 

DOCUMENT A/CONF. 129/11/ADD.3 

[Original: Arabic/Chinese/English/ 
FrenchIR ussiani Spanish] 

[19 March 1986] 
[Same text as the corresponding provisions of the Convention.] 

5. Draft Final Act of the Conference 

DOCUMENT A/CONF. 129/12 

[Original: Arabic/Chinese/English/ 
French/Russian/Spanish] 

[19 March 1986] 
[Same text as document AICONF.I29I14. with the exception of paragraph 17.] 
17. The Conference refened to the Committee of the Whole those draft articles on 

the law of treaties between States and intemational organizations or between intemational 
organizations adopted by the Intemational Law Commission which required substantive 
consideration and also assigned to the Conunittee of the Whole the preparation of the 
preamble and of the fmal provisions of the Convention. It referred all other articles 
direcüy to Üie Drafting Conunittee, which was furthermore responsible for considering 
die draft articles referred to it by üie Conunittee of Üie Whole and for co-ordinaüng and 
reviewing Üie drafting of all Üie texts adopted, as well as for Üie preparation of Üie Final 
Act of tíie Conference. 
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Е. DRAFT RESOLUTIONS SUBMITTED TO THE 
CONFERENCE IN PLENARY MEETING 

1 
DOCUMENT A/CONF. 129/L. 3 

Japan: draft resolution relating to article 66 
[Original: English] 

[20 March 1986] 
The United Nations Conference on the Law of Treaties between States and 

Intemational Organizations or between Intemational Organizations, 
Considering that, under the terms of article 66, paragraph 2, subparagraphs (¿7) and 

(d), of the Vienna Convention on the Law of Treaties between States and Intemational 
Organizations or between Intemational Organizations, a State party or certain intema­
tional organization party to a dispute conceming the application or the interpretation of 
article 53 or 64 of the Convention may, through a Member State of the United Nations i f 
necessary, ask the General Assembly or the Security Council to request an advisory 
opinion of the Intemational Court of Justice, 

Bearing in mind the particular importance of the role of the Intemational Court of 

Considering further the importance for the proper operation of article 66 that the 
General Assembly or the Security Council should be in a position to respond promptly to 
such requests, 

1. Requests the General Assembly and the Security Council to adopt appropriate 
procedures to enable them to respond promptly to any request for an advisory opinion 
submitted by a Party to the Vienna Convention on the Law of Treaties between States and 
International Organizations or between Intemational Organizations in accordance with 
article 66, paragraph 2, subparagraphs (b) or (</), of the Convention; 

2. Requests the Secretary-General of the United Nations to convey the terms of this 
resolution to the General Assembly and to the Security Council. 

The United Nations Conference on the Law of Treaties between States and 
Intemational Organizations or between International Organizations, 

Considering that, under the terms of paragraphs 9 and 14 of the annex to the Vienna 
Convention on the Law of Treaties between States and Intemational Organizations or 
between Intemational Organizations, the expenses of any arbitral tribunal and conciliation 
commission that may be set up under article 66 of the Convention shall be borne by the 
United Nations, 

Requests the General Assembly of the United Nations to take note of and approve the 
provisions of paragraphs 9 and 14 of this annex. 

2 
DOCUMENT A/CONF. 129/L.4 

United Nations: draft resolution relating to the annex 
[Original: English] 

[20 March 1986] 
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FINAL ACT 
OF THE UNITED NATIONS CONFERENCE 

ON THE LAW OF TREATIES BETWEEN STATES 
AND INTERNATIONAL ORGANIZATIONS 

OR BETWEEN INTERNATIONAL ORGANIZATIONS 

Document A/CONF.129/14 
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1. The General Assembly of the United Nations, by its 
resolution 37/112 of 16 December 1982, decided "that an 
intemational convention shall be concluded' ' on the basis of 
the draft articles on the law of treaties between States and 
intemational organizations or between intemational organi­
zations adopted by the Intemational Law Commission at its 
thirty-fourth session.' 
2. The General Assembly, by its resolution 38/139 of 19 
December 1983, decided "that the appropriate forum for 
the final consideration of the draft articles . . . shall be a 
conference of plenipotentiaries". 
3. The General Assembly, by its resolution 39/86 of 13 
December 1984, noting with appreciation the invitation 
extended by the Government of Austria to hold the Confer­
ence at Vienna, decided "that the United Nations Confer­
ence on the Law of Treaties between States and Intema­
tional Organizations or between Intemational Organizations 
shall be held at Vienna from 18 February to 21 March 
1986". 
4. The United Nations Conference on the Law of Treaties 
between States and Intemational Organizations or between 
Intemational Organizations met at the Neue Hofburg, V i ­
enna, from 18 February to 21 March 1986. 
5. The General Assembly, by that same resolution 39/86, 
requested the Secretary-General to invite all States to 
participate in the Conference. The delegations of 97 States 
participated in the Conference, as follows: Albania, Alge­
ria, Angola, Argentina, Australia, Austria, Bahrain, Bang­
ladesh, Barbados, Belgium, Brazil, Bulgaria, Burkina Faso, 
Byelorussian Soviet Socialist Republic, Cameroon, Canada, 
Cape Verde, Chile, China, Colombia, Congo, Côte d'Ivoire, 
Cuba, Cyprus, Czechoslovakia, Democratic People's Re­
public of Korea, Denmark, Ecuador, Egypt, Finland, France, 
Gabon, German Democratic Republic, Germany, Federal 
Republic of, Greece, Guatemala, Holy See, Hungary, 
Iceland, India, Indonesia, Iran (Islamic Republic oO, Iraq, 
Ireland, Israel, Italy, Japan, Jordan, Kenya, Kuwait, Leba­
non, Lesotho, Liechtenstein, Luxembourg, Madagascar, 
Malaysia, Malta, Mexico, Morocco, Mozambique, Nether­
lands, New Zealand, Nicaragua, Nigeria, Norway, Oman, 
Pakistan, Panama, Peru, Philippines, Poland, Portugal, 
Qatar, Republic of Korea, Romania, Saudi Arabia, Sene­
gal, Spain, Sudan, Sweden, Switzerland, Thailand, Tuni­
sia, Turkey, Ukrainian Soviet Socialist Republic, Union of 
Soviet Socialist Republics, United Arab Emirates, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America, Uruguay, Venezuela, Viet Nam, Ye­
men, Yugoslavia, Zaire, Zaimbia and Zimbabwe. 
6. Also pursuant to the same resolution 39/86, the 
Secretary-General invited Namibia, represented by the United 
Nations Council for Namibia, to participate in the Confer­
ence in accordance with paragraph 6 of General Assembly 
resolution 37/233 С of 20 December 1982. Namibia, 
represented by the United Nations Council for Namibia, 
participated in the Conference. 
7. By that same resolution, the General Assembly also 
requested the Secretary-General to invite representatives of 
organizations that have received a standing invitation from 
the General Assembly to participate in the sessions and the 
work of all intemational conferences convened under its 

' Official Records of the General Assembly, Thirty-seventh Session, 
Supplement No. ¡0, chap. I I , sect. D. 

auspices in the capacity of observers to participate in the 
Conference in that capacity, in accordance with General 
Assembly resolutions 3237 (XXIX) of 22 November 1974 
and 31/152 of 20 December 1976. The following organiza­
tion, having received a standing invitation from the General 
Assembly to participate in the sessions and the work of all 
intemational conferences convened under its auspices, was 
represented at the Conference by an observer: Palestine 
Liberation Organization. 
8. Pursuant to the above-mentioned resolution 39/86, the 
Secretary-General invited to the Conference representatives 
of the national liberation movements recognized in its 
region by the Organization of Aftican Unity to participate as 
observers, in accordance with General Assembly resolution 
3280 (XXIX) of 10 December 1974. The following national 
liberation movements were represented at the Conference: 
African National Congress of South Africa and Pan Afri-
canist Congress of Azania. 
9. The General Assembly, by the same resolution 39/86, 
requested the Secretary-General to invite the representatives 
of intemational intergovernmental organizations that have 
traditionally been invited to participate as observers at legal 
codification conferences convened under the auspices of Üie 
United Nations to participate in the Conference in a capacity 
which was later set out in rule 60 of the rules of procedure 
of the Conference. By resolution 40/76 of 11 December 
1985, the General Assembly decided that the United Na­
tions should participate in the Conference in that same 
capacity. The following intemational intergovernmental 
organizations were represented at the Conference: Asian-
African Legal Consultative Committee, Council of Europe, 
Council for Mutual Economic Assistance, European Eco­
nomic Community, Food and Agriculture Organization of 
the United Nations, Intemational Atomic Energy Agency, 
Intemational Civil Aviation Organization, Intemational Fund 
for Agricultural Development, Intemational Labour Organi­
sation, Intemational Maritime Organization, Intemational 
Monetary Fund, Intemational Telecommunication Union, 
League of Arab States, Organization of American States, 
United Nations, United Nations Educational, Scientific and 
Cultural Organization, United Nations Industrial Develop­
ment Organization, World Bank and World Health Organi­
zation. 
10. The Conference elected Mr. Karl Zemanek (Austria) 
as President. 
11. The Conference elected as Vice-Presidents the repre­
sentatives of the following States: Bulgaria, Chile, Côte 
d'Ivoire, France, German Democratic Republic, Greece, 
Guatemala, India, Japan, Kuwait, Lebanon, Netherlands, 
Peru, Poland, Senegal, Sudan, Switzerland, Tunisia, United 
Kingdom of Great Britain and Northern Ireland, United 
States of America, Uruguay and Zimbabwe. 
12. The following committees were set up by the Confer­
ence: 

General Committee 
Chairman: The President of the Conference 
Members: The President and Vice-Presidents of the 

Conference, the Chairman of the Committee of the 
Whole and the Chairman of the E>rafting Committee 

Committee of the Whole 
Chairman: Mr. Mohamed El-Taher Shash (Egypt) 
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Vice-chairmen: Mr. Geraldo Eulálio do Nascimento e 
Silva (Brazil) 
Mr. Zdenek Pisk (Czechoslovakia) 

Rapporteur: Mrs. Kuljit Thakore (India) 
Drafting Committee 

Chairman: Mr. Awn Al-Khasawneh (Jordan) 
Members: Algeria, Argentina, China, France, Italy, 

Japan, Jordan, Morocco, Nigeria, Romania, Spain, 
Union of Soviet Socialist Republics, United King­
dom of Great Britain and Northern Ireland, United 
States of America and Venezuela. 

The Rapporteur of the Committee of the Whole participated 
ex officio in the work of the £>rafting Committee in 
accordance with rule 48 of the rules of procedure of the 
Conference. 

Credentials Committee 
Chairman: Mr. Jean-Paul Hubert (Canada) 
Members: Brazil, Canada, China, Ecuador, Gabon, 

Thailand, Union of Soviet Socialist Republics, United 
States of America and Zambia. 

13. Mr. Paul Renter, Special Rapporteur of the Intema­
tional Law Commission on the question of treaties con­
cluded between States and intemational organizations or 
between two or more intemational organizations, served as 
Expert Consultant, pursuant to General Assembly resolu­
tion 39/86. 
14. The Secretary-General of the United Nations was 
represented by Mr. Carl-August Fleischhauer, Under-
Secretary-General, the Legal Counsel. Mr. Georgiy F. 
Kalinkin, Director of the Codification Division of the 
Office of Legal Affairs of the United Nations, was ap­
pointed by the Secretary-General as Executive Secretary. 
The Secretariat was further composed as follows: Deputy 
Executive Secretary and Secretary of the Credentials Com­
mittee: Mr. John de Saram; Secretary of the Committee of 
the Whole: Miss Jacqueline Dauchy; Secretary of the 
E)rafting Committee: Mr. Larry D. Johnson; and Assistant 
Secretaries of the Conference: Mr. Igor Fominov, Mr. 
Ricardo Gosalbo-Bono and Mr. Mpazi Sinjela. 
15. The General Assembly, by its resolution 39/86, re­
ferred to the Conference as the basic proposal for its 
consideration the draft articles on the law of treaties 
between States and Intemational organizations or between 
intemational organizations adopted by the Intemational 
Law Conunission at its thirty-fourth session. 
16. The Conference had before it written comments of 
Govemments and principal intemational organizations on 
the final draft articles on the law of treaties between States 
and intemational organizations or between intemational 
organizations submitted pursuant to General Assembly 
resolutions 37/112 and 38/139, as well as conunents made 
orally on the draft articles in the Sixth Committee of the 
General Assembly at the General Assembly's thirty-
seventh, thirty-eighth, thirty-ninth and fortieth sessions. 
The comments were contained in an analytical compilation 
prepared by the Secretariat of the United Nations (А/ 
CONF. 129/5 and Add.l) . In addition, the Conference had 
before it other relevant documentation prepared by the 
Secretariat of the United Nations. 
17. The Conference referred to the Committee of the 
Whole those draft articles on the law of treaties between 
States and intemational organizations or between intema­
tional organizations adopted by the Intemational Law Com­
mission which required substantive consideration, and also 

assigned to the Committee of the Whole the preparation of 
the preamble and of the final provisions of the Convention. 
It referred all other draft articles of the basic proposal 
directly to the E)rafting Conunittee, which was furthermore 
responsible for considering the draft articles referred to it by 
the Committee of the Whole and for ccbordinating and 
reviewing the drafting of all the texts adopted, as well as for 
the preparation of the Final Act of the Conference. 
18. On the basis of the deliberations recorded in the 
records of the Conference (A/CONF. 129/SR. 1 to SR.8) and 
of the Committee of the Whole (A/CONF. 129/C. 1/SR. 1 to 
SR.30) and the reports of the Committee of the Whole 
(A/CONF. 129/13) and the Drafting Committee 
(A/CONF. 129/11 and Add. 1 to 3), the Conference drew up 
the following Convention: Vienna Convention on the Law of 
Treaties between States and International Organizations or 
between International Organizations. 
19. The foregoing Convention, which is subject to ratifi­
cation or act of formal confirmation, was adopted by the 
Conference on 20 March 1986 and opened for signature on 
21 March 1986, in accordance with its provisions, until 31 
December 1986 at the Federal Ministry for Foreign Affairs 
of the Republic of Austria and, subsequently, until 30 June 
1987 at United Nations Headquarters in New Yotic. The 
same instrument was also opened for accession in accor­
dance with its provisions. 
20. After 31 December 1986, the closing date for signa­
ture at the Federal Ministry for Foreign Affairs of the 
Republic of Austria, the Convention will be deposited with 
the Secretary-General of the United Nations. 
21. The Conference also adopted the following resolu­
tions, which are annexed to this Final Act: 

Tribute to the Expert Consultant 
Tribute to the International Law Commission 
Tribute to the People and to the Federal Governmeia of 

Austria 
Tribute to the President of the Conference, to the 

Chairman of the Committee of the Whole and to the 
Chairman of the Drafting Committee 

Resolution relating to the annex to the Convention 
I N WITNESS WHEREOF the representatives have signed this 

Final Act. 
DONE at Vienna this twenty-first day of March, one 

thousand nine hundred and eighty-six in a single copy in the 
Arabic, Chinese, English, French, Russian and Spanish 
languages, each text being equally authentic. By decision of 
the Conference, the original of this Final Act shall be 
deposited in the archives of the Federal Ministry for Foreign 
Affairs of the Republic of Austria. 

ANNEX 

Resolutions adopted by the United Nations Conference on Ihe Law cff 
Treaties between Slates and International Organizations or between 
International Organizations 

TRIBUTE TO THE EXPERT CONSULTANT 

The United Nations Conference on the Law of Treaties between Slates 
and International Organizations or between International Organizations, 

Having adopted the Vienna Convention on the Law of Treaties between 
States and Intemational Organizations or between Intemational Organiza­
tions on the basis of the drañ articles prepared by the Intemational Law 
Commission, 

Resolves lo express to Professor Paul Reuter, Special Rapporteur of the 
Intemational Law Conumssion and Expen Consultant to the Conference, 
its deep appreciation of the invaluable contribution he has made to the 
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codifkauon and progressive developnKni of the rales of inienutiofial law 
on the law of treaties between States and inteniadonal organizations or 
between international organizations. 

TiuBiiTE TO THE INTERNATIONAL L A W COMMISSION 

The United Nations Conference on the Law (^Treaties between Slates 
and International Organizations or between International Organizations, 

Having adopted die Vienna Convention on die Law of Treaties between 
Stales and International Orgaitizations or between International Organiza­
tions on die basis of die drañ articles prepared by die International Law 
Commission, 

Resolves to express its deep gratitude to the International Law Com-
missioo for its outstanding contribution to die codification and progressive 
development of die law of Deaties between Stales and international 
organizations or between international organizations. 

TiuBiiTE TO THE P E O I U AND TO THE FEDERAL GOVERNMENT OF AUSTRIA 

The United Nations Софгепсе on the Law (^Treaties between States 
and Intemational Organizations or between International Organizations, 

Having adopted die Vienna Convention on die Law of Treaties between 
States and Inleiiiational Organizations or between International Organiza­
tions, 

Expresses its deep appreciation and gratitude to the People and the 
Federal Government of Austria for having made possible die holding of die 
Conference in Vienna and for dieir continued aiüd most generous hospital­
ity, which contributed gready to the successful completion of the wotk of 
die Confoence. 

TRIBUTE TO THE PRESIDENT OF THE CONFERENCE, TO THE CHAIRMAN 
OF THE СОММГГТЕЕ OF THE W H O L E A N D TO THE CHAIRMAN 
OF THE DRAFTING СоммгггеЕ 

The United Nations Софгепсе on the Law cf Treaties between Slates 
and Intemational Organizations or between Intemationat Organizations, 

Having adopted die Vienna Convention on the Law of Treaties between 
States and biiernational Organizations or between Inieinational Organiza­
tions, 

Expresses its appreciation and thanks to Mr. Karl Zemanek, PicsidenI 
of die Conference, Mr. Mohamed El-Taher Shash, Chaiiman of die 
Committee of die Whole and Mr. Awn Shawkat Al-Khasawneh, Chairman 
of die Drafting Committee, who, duough their great knowledge, success­
ful efforts and wisdom in steering die work of die Conference, contributed 
gready to the fruitful work which made the Conference successful. 

RESOLUTION RELATING TO THE ANNEX TO THE CONVENTION 

The United Nations Conference on the Law of Treaties between Slates 
and International Organizations or between Intemationai Organizations, 

Considering that, under the terms of paragraphs 9 and 14 of the annex 
to die Vienna Convention on die Law of Treaties between Stales and 
Intenational Organizations or between International Organizations, die 
expenses of any arbitral tribunal and conciliation comnussion that may be 
set up under article 66 of die Convention shall be borne by die United 
Nations, 

Requests the General Assembly of the United Nations to take noie of 
and approve die provisions of paragraphs 9 and 14 of dûs annex. 
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The Parties to the present Convention, 
Considering the fundamental role of treaties in the history 

of international relations, 
Recognizing the consensual nature of treaties and their 

ever-increasing importance as a source of intemational law. 
Noting that the principles of free consent and of good 

faith and the pacta sunt servanda rule are universally 
recognized. 

Affirming the importance of enhancing the process of 
codification and progressive development of international 
law at a universal level, 

Believing that the codification and progressive develop­
ment of the rules relating to treaties between States and 
international organizations or between intemational organi­
zations are means of enhancing legal order in international 
relations and of serving the purposes of the United Nations, 

Having in mind the principles of intemational law em­
bodied in the Charter of the United Nations, such as the 
principles of the equal rights and self-determination of 
peoples, of the sovereign equality and independence of all 
States, of non-interference in the domestic aJFfairs of States, 
of the prohibition of the threat or use of force and of 
universal respect for, and observance of, human rights and 
fundamental freedoms for all, 

Bearing in mind the provisions of the Vienna Convention 
on the Law of Treaties of 1969, 

Recognizing the relationship between the law of treaties 
between States and the law of treaties between States and 
intemational organizations or between international organi­
zations. 

Considering the importance of treaties between States 
and intemational organizations or between intemational 
organizations as a useful means of developing international 
relations and ensuring conditions for peaceful co-operation 
among nations, whatever their constitutional and social 
systems. 

Having in mind the specific features of treaties to which 
intemational organizations are parties as subjects of inter­
national law distinct from Sutes, 

Noting that intemational organizations possess the capac­
ity to conclude treaties, which is necessary for the exercise 
of their functions and Uie fulfilment of their purposes, 

Recognizing that the practice of intemational organiza­
tions in concluding treaties with States or between them­
selves should be in accordance with their constituent instru­
ments. 

Affirming that nothing in the present Convention should 
be interpreted as affecting those relations between an 
intemational organization and its members which are regu­
lated by the rules of the organization. 

Affirming also that disputes concerning treaties, like other 
international disputes, should be settled, in conformity with 
the Charter of the United Nations, by peaceful means and in 
conformity with the principles of justice and intemational 
law, 

^rming also that the rules of customary international 
law will continue to govern questions not regulated by the 
provisions of the present Convention, 

Have agreed as follows : 

Part I. Introduction 

Article 1. Scope of the present Convention 

The present Convention applies to: 
(a) treaties between one or more States and one or more 

intemational organizations, and 
(b) treaties between intemational organizations. 

Article 2. Use of terms 

1. For the purposes of the present Convention: 
(a) "treaty" means an intemational agreement gov­

emed by intemational law and concluded in written form: 
(i) between one or more States and one or more 

international organizations; or 
(ii) between international organizations, 

whether that agreement is embodied in a single instrument 
or in two or more related instruments and whatever its 
particular designation; 

(¿7) "ratification" means the international act so named 
whereby a State establishes on the intemational plane its 
consent to be bound by a treaty; 

(¿7 bis) "act of formal confirmation" means an intema­
tional act corresponding to that of ratification by a State, 
whereby an intemational organization establishes on the 
intemational plane its consent to be bound by a treaty; 

(¿7 ter) "acceptance", "approval" and "accession" 
mean in each case the international act so named whereby a 
State or an international organization establishes on the 
intemational plane its consent to be bound by a treaty; 

(c) " fu l l powers" means a document emanating from 
the competent authority of a State or from the competent 
organ of an intemational organization designating a person 
or persons to represent the State or the organization for 
negotiating, adopting or authenticating the text of a treaty, 
for expressing the consent of the State or of the organization 
to be bound by a treaty, or for accomplishing any other act 
with respect to a treaty; 

{d) "reservation" means a unilateral statement, how­
ever phrased or named, made by a State or by an intema­
tional organization when signing, ratifying, formally con-
fuming, accepting, approving or acceding to a treaty, 
whereby it purports to exclude or to modify the legal effect 
of certain provisions of the treaty in their application to that 
state or to that organization; 

(e) "negotiating State" and "negotiating organiza­
tion" mean respectively: 

(i) a State, or 
(ii) an intemational organization, 

which took part in the drawing up and adoption of the text 
of the treaty; 

( / ) "contracting State" and "contracting organiza­
tion" mean respectively: 

(i) a State, or 
(ii) an intemational organization, 

which has consented to be bound by the treaty, whether or 
not the treaty has entered into force; 
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(g) "party" means a State or an intemational organi­
zation which has consented to be bound by die treaty and for 
which die treaty is in force; 

(Л) "third State" and "diird organization" mean re­
spectively: 

(i) a State, or 
(ii) an international organization, 

not a party to die treaty; 
(0 "intemational organization" means an intergovern­

mental organization; 
(j) "rules of the organization" means, in particular, 

the constitiient instruments, decisions and resolutions adopted 
in accordance with them, and established practice of the 
organization. 

2. The provisions of paragraph 1 regarding the use of 
terms in die present Convention are without prejudice to die 
use of diose terms or to die meanings which may be given 
to them in the intemal law of any State or in the mies of any 
intemational organization. 

Article 3. International agreements not within 
the scope of the present Convention 

The fact diat die present Convention does not apply: 
(i) to intemational agreements to which one or more 

States, one or more intemational organizations and 
one or more subjects of intemational law odier than 
States or organizations are parties; 

(ii) to intemational agreements to which one or more 
intemational organizations and one or more sub­
jects of intemational law odier dian States or 
organizations are parties; 

(iii) to intemational agreements not in written form 
between one or more States and one or more 
intemational organizations, or between intema­
tional organizations; or 

(iv) to intemational agreements between subjects of 
intemational law odier dian States or intemational 
organizations; 

shall not affect: 
(a) the legal force of such agreements; 
(ft) the application to them of any of the rales set forth 

in the present Convention to which they would be subject 
under intemational law independently of the Convention; 

(c) die application of the Convention to the relations 
between States and intemational organizations or to the 
relations of organizations as between diemselves, when 
those relations are govemed by intemational agreements to 
which odier subjects of intemational law are also parties. 

Article 4. Non-retroactivity of the present Convention 

Without prejudice to die application of any rales set forth 
in die present Convention to which treaties between one or 
more States and one or more intemational organizations or 
between intemational organizations would be subject under 
intemational law independendy of die Convention, die 
Convention applies only to such treaties concluded after the 
entry into force of the present Convention widi regard to 
those States and those organizations. 

Article 5. Treaties constituting international organiza­
tions and treaties adopted within an international orga­
nization 

The present Convention applies to any treaty between one 
or more States and one or more intemational organizations 
which is the constituent instrament of an intemational 
organization and to any treaty adopted within an intema­
tional organization, without prejudice to any relevant rales 
of the organization. 

Part II. Conclusion and entry into force of treaties 

SECTION 1. CONCLUSION OF TREATIES 

Article 6. Capacity of internatioruil organizations 
to conclude treaties 

The capacity of an intemational organization to conclude 
treaties is govemed by die rales of that organization. 

Article 7. Full powers 

1. A person is considered as representing a State for the 
purpose of adopting or authenticating die text of a treaty or 
for the purpose of expressing die consent of the State to be 
bound by a treaty if: 

(a) that person produces appropriate full powers; or 
(ft) it appears from practice or from other circumstances 

that it was the intention of the States and intemational 
organizations concemed to consider that person as repre­
senting die State for such purposes widiout having to 
produce full powers. 

2. In virtue of their functions and without having to 
produce full powers, the following are considered as rep­
resenting dieir State: 

(a) Heads of State, Heads of Government and Ministers 
for Foreign Affairs, for the purpose of performing all acts 
relating to the conclusion of a treaty between one or more 
States and one or more intemational organizations; 

(ft) representatives accredited by States to an intema­
tional conference, for the purpose of adopting the text of a 
treaty between States and intemational organizations; 

(c) representatives accredited by States to an intema­
tional organization or one of its organs, for the purpose of 
adopting the text of a treaty in diat organization or organ; 

(d) heads of permanent missions to an intemational 
organization, for die purpose of adopting the text of a treaty 
between the accrediting States and that organization. 

3. A person is considered as representing an intema­
tional organization for die purpose of adopting or authenti­
cating die text of a treaty, or expressing the consent of that 
organization to be bound by a treaty; if: 

(a) that person produces appropriate full powers; or 
(ft) it appears from the circumstances that it was the 

intention of die States and intemational organizations con­
cemed to consider diat person as representing the organi­
zation for such purposes, in accordance with die rales of die 
organization, widiout having to produce full powers. 

Article 8. Subsequent confirmation of an act 
performed without authorization 

An act relating to die conclusion of a treaty performed by 
a person who cannot be considered under article 7 as 
authorized to represent a State or an intemational organiza-



V t a i M СоиуеиЦод o« the L i w of Treaties 

tion for that purpose is without legal effect unless after­
wards confirmed by that State or that organization. 

Article 9. Adoption of the text 

1. The adoption of the text of a treaty takes place by the 
consent of all the States and international organizations or, 
as the case may be, all the organizations participating in its 
drawing up except as provid«l in paragraph 2. 

2. The adoption of the text of a treaty at an intemational 
conference takes place in accordance with the procedure 
agreed upon by the participants in that conference. If, 
however, no agreement is reached on any such procedure, 
the adoption of the text shall take place by the vote of 
two-thirds of the participants present and voting unless by 
the same majority they shall decide to apply a di№rent mle. 

Article 10. Authentication of the text 

1. The text of a treaty between one or more States and 
one or more international organizations is established as 
authentic and definitive: 

(a) by such procedure as may be provided for in the text 
or agreed upon by the States and organizations participating 
in its drawing up; or 

(b) failing such procedure, by the signature, signature 
ad referendum or initialling by the representatives of those 
States and those organizations of the text of the treaty or of 
the Final Act of a conference incorporating the text. 

2. The text of a treaty between intemational organiza­
tions is established as authentic and definitive: 

(a) by such procedure as may be provided for in the text 
or agreed upon by the organizations participating in its 
drawing up; or 

(b) failing such procédure, by the signature, signature 
ad referendum or initialling by the representatives of those 
Stales and those organizations of the text of the treaty or of 
the Final Act of a conference incorporating the text. 

Article 11. Means of expressing consent to be 
bound by a treaty 

1. The consent of a State to be bound by a treaty may 
be expressed by signature, exchange of instruments consti­
tuting a treaty, ratification, acceptance, approval or acces­
sion, or by any other means if so agreed. 

2. The consent of an intemational organization to be 
bound by a treaty may be expressed by signature, exchange 
of instruments constituting a treaty, act of formal confirma­
tion, acceptance, approval or accession, or by any other 
means i f so agreed. 

Article 12. Consent to be bound by a treaty 
expressed by signature 

1. The consent of a State or of an intemational organi­
zation to be bound by a treaty is expressed by the signature 
of the representative of that State or of that organization 
when: 

(a) the treaty provides that signature shall have that 
effect; 

(b) it is otherwise established that the negotiating States 
and negotiating organizations or, as the case may be, the 
negotiating organizations were agreed that signature should 
have that effect; or 

(c) the intention of the State or organization to give that 
effect to the signature appears from the fiill powers of its 
representative or was expressed during the negotiation. 
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2. For the purposes of paragraph I : 
(a) the initialling of a text constitutes a signature of the 

treaty when it is established that the negotiating States and 
negotiating organizations or, as the case may be, the 
negotiating organizations so agreed; 

ib) the signature ad referendum of a treaty by the 
representative of a State or an intemational organization, i f 
confirmed by his State or organization, constitutes a full 
signature of the treaty. 

Article 13. Consent to be bound by a treaty expressed 
by an exchange of instruments constituting a treaty 

The consent of States or of intemational organizations to 
be bound by a treaty constituted by instruments exchanged 
between them is expressed by that exchange when: 

ia) the instruments provide that their exchange shall 
have that effect; or 

ib) it is otherwise established that those States and 
those organizations or, as the case may be, those organiza­
tions were agreed that the exchange of instruments should 
have that effect. 

Article 14. Consent to be bound by a treaty expressed by 
ratification, act of formal confirmation, acceptance or 
approval 

1. The consent of a State to be bound by a treaty is 
expressed by ratification when: 

ia) the treaty provides for such consent to be expressed 
by means of ratification; 

ib) it is otherwise established that the negotiating States 
and negotiating organizations were agreed that ratification 
should be required; 

(c) the representative of the State has signed the treaty 
subject to ratification; or 

id) the intention of the State to sign the treaty subject to 
ratification appears from the full powers of its representa­
tive or was expressed during the negotiation. 

2. The consent of an intemational organization to be 
bound by a treaty is expressed by an act of formal 
confumation when: 

id) the treaty provides for such consent to be expressed 
by means of an act of formal confumation; 

ib) it is otherwise established that the negotiating States 
and negotiating organizations or, as the case may be, the 
negotiating organizations were agreed that an act of formal 
confirmation should be required; 

(c) the representative of the organization has signed the 
treaty subject to an act of formal confirmation; or 

id) the intention of the organization to sign the treaty 
subject to an act of formal confirmation appears from the 
full powers of its representative or was expressed during the 
negotiation. 

3. The consent of a State or of an intemational organi­
zation to be bound by a treaty is expressed by acceptance or 
approval under conditions similar to those which apply to 
ratification or, as the case may be, to an act of formal 
confirmation. 

Article 15. Consent to be bound by a treaty 
expressed by accession 

The consent of a State or of an intemational organization 
to be bound by a treaty is expressed by accession when: 
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(a) the treaty provides that such consent may be ex­
pressed by that State or that organization by means of 
accession; 

(b) it is otherwise estabhshed that the negotiating States 
and negotiating organizations or, as the case may be, the 
negotiating organizations were agreed that such consent 
may be expressed by that State or that organization by 
means of accession; or 

(c) all the parties have subsequently agreed that such 
consent may be expressed by that State or that organization 
by means of accession. 

Article 16. Exchange or deposit of instruments of ratifi­
cation, formal confirmation, acceptance, approval or 
accession 

1. Unless the treaty otherwise provides, instruments of 
ratification, instruments relating to an act of formal confir­
mation or instruments of acceptance, approval or accession 
establish the consent of a State or of an intemational 
organization to be bound by a treaty between one or more 
States and one or more intemational organizations upon: 

(a) their exchange between the contracting States and 
contracting organizations; 

(b) their deposit with the depositary; or 
(c) their notification to the contracting States and to the 

contracting organizations or to the depositary, i f so agreed. 
2 . Unless the treaty otherwise provides, instruments 

relating to an act of formal confirmation or instruments of 
acceptance, approval or accession establish the consent of 
an intemational organization to be bound by a treaty 
between intemational organizations upon: 

(a) their exchange between the contracting organiza­
tions; 

{b) their deposit with the depositary; or 
(c) their notification to the contracting organizations or 

to the depositary, i f so agreed. 

Article 17. Consent to be bound by part of a treaty 
and choice of differing provisions 

1. Without prejudice to articles 1 9 to 23 , the consent of 
a State or of an intemational organization to be bound by 
part of a treaty is effective only i f the treaty so permits, or 
i f the contracting States and contracting organizations or, as 
the case may be, the contracting organizations so agree. 

2 . The consent of a State or of an intemational organi­
zation to be bound by a treaty which permits a choice 
between differing provisions is effective only i f it is made 
clear to which of the provisions the consent relates. 

Article 18. Obligation not to defeat the object and 
purpose of a treaty prior to its entry into force 

A State or an intemational organization is obliged to 
refrain from acts which would defeat the object and purpose 
of a treaty when: 

(a) that State or that organization has signed the treaty 
or has exchanged instruments constituting the treaty subject 
to ratification, act of formal confirmation, acceptance or 
approval, until that State or that organization shall have 
made its intention clear not to become a party to the treaty; 
or 

(b) that State or that organization has expressed its 
consent to be bound by the treaty, pending the entry into 

force of the treaty and provided that such entry into force is 
not unduly delayed. 

SECTION 2. RESERVATIONS 

Article 19. Formulation of reservations 

A State or an intemational organization may, when 
signing, ratifying, formally confmning, accepting, approv­
ing or acceding to a treaty, formulate a reservation unless: 

(a) the reservation is prohibited by the treaty; 
Ф) the treaty provides that only specified reservations, 

which do not include the reservation in question, may be 
made; or 

(c) in cases not falling under sub-paragraphs (a) and 
(b), the reservation is incompatible with the object and 
purpose of the treaty. 

Article 20. Acceptance of and objection to reservations 

1. A reservation expressly authorized by a treaty does 
not require any subsequent acceptance by the contracting 
States and contracting organizations or, as the case may be, 
by the contracting organizations unless the treaty so pro­
vides. 

2. When it appears from the limited number of the 
negotiating States and negotiating organizations or, as the 
case may be, of the negotiating organizations and the object 
and purpose of a treaty that the application of the treaty in 
its entirety between all the parties is an essential condition 
of the consent of each one to be bound by the treaty, a 
reservation requires acceptance by all the parties. 

3. When a treaty is a constituent instrument of an 
intemational organization and unless it otherwise provides, 
a reservation requires the acceptance of the competent organ 
of that organization. 

4. In cases not falling under the preceding paragraphs 
and unless the treaty otherwise provides: 

(a) acceptance of a reservation by a contracting State or 
by a contracting organization constitutes the reserving State 
or intemational organization a party to the treaty in relation 
to the accepting State or organization i f or when the treaty 
is in force for the reserving State or organization and for the 
accepting State or organization; 

(b) an objection by a contracting State or by a contract­
ing organization to a reservation does not preclude the entry 
into force of the treaty as between the objecting State or 
intemational organization and the reserving State or orga­
nization unless a contrary intention is definitely expressed 
by the objecting State or organization; 

(c) an act expressing the consent of a State or of an 
intemational organization to be boiuid by the treaty and 
containing a reservation is effective as soon as at least one 
contracting State or one contracting organization has ac­
cepted the reservation. 

5. For the purposes of paragraphs 2 and 4, and unless 
the treaty otherwise provides, a reservation is considered to 
have been accepted by a State or an intemational organiza­
tion i f it shall have raised no objection to the reservation by 
the end of a period of twelve months after it was notified of 
the reservation or by the date on which it expressed its 
consent to be bound by the treaty, whichever is later. 
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Article 21. Legal effects of reservations and of 
objections to reservations 

1. A reservation established widi regard to anodier 
party in accordance widi articles 19, 2 0 and 23 : 

(a) modiñes for die reserving State or international 
organization in its relations widi diat odier party die 
provisions of die treaty to which the reservation relates to 
die extent of die reservation; and 

(b) modifies diose provisions to die same extent for diat 
other party in its relations widi die reserving State or 
intemational organization. 

2 . The reservation does not modify die provisions of 
die treaty for die odier parties to die treaty inter se. 

3. When a State or an intemational organization object­
ing to a reservation has not opposed die entry into force of 
die treaty between itself and the reserving State or organi­
zation, the provisions to which die reservation relates do not 
ai^ly as between die reserving State or organization and die 
objecting State or organization to die extent of the reserva­
tion. 

Article 22. Withdrawal of reservations and of 
objections to reservations 

1. Unless die treaty odierwise provides, a reservation 
may be wididrawn at any time and the consent of a State or 
of an intemational organization which has accepted die 
reservation is not required for its wididrawal. 

2 . Unless die treaty odierwise provides, an objection to 
a reservation may be wididrawn at any time. 

3. Unless die beaty odierwise provides, or it is odier­
wise agreed: 

(a) die wididrawal of a reservation becomes operative 
in relation to a contracting State or a contracting organiza­
tion only when notice of it has been received by diat State 
or diat organization; 

(b) die wididrawal of an objection to a reservation 
becomes operative only when notice of it has been received 
by die State or international organization which formulated 
die reservation. 

Article 23. Procedure regarding reservations 

1. A reservation, an express acceptance of a reservation 
and an objection to a reservation must be formulated in 
writing and communicated to die conti^ting States and 
contracting organizations and odier States and international 
organizations entided to become parties to the treaty. 

2 . If formulated when signing die treaty subject to 
ratification, act of formal confirmation, acceptance or 
approval, a reservation must be formally confirmed by the 
reserving State or intemational organization when express­
ing its consent to be bound by die treaty. In such a case die 
reservation shall be considered as having been made on die 
date of its confirmation. 

3. An express acceptance of, or an objection to, a 
reservation made previously to confumation of the reserva­
tion does not itself require confirmation. 

4. The wididrawal of a reservation or of an objection to 
a reservation must be formulated in writing. 

SECTION 3. ENTRY INTO roRCE AND PROVISIONAL 
APPUCATION OF TREATIES 

Article 24. Entry into force 

1. A beaty enters into force in such manner and upon 
such date as it may provide or as die negotiating States and 
negotiating organizations or, as die case may be, die 
negotiating organizations may agree. 

2. Failing any such provision or agreement, a treaty 
enters into force as soon as consent to be bound by die treaty 
has been established for all die negotiating States and 
negotiating organizations or, as die case may be, all die 
negotiating organizations. 

3. Wtien die consent of a State or of an intemational 
organization to be bound by a treaty is established on a date 
after the tteaty has come into force, die treaty enters into 
force for that State or that organization on diat date, unless 
the treaty odierwise provides. 

4. The provisions of a treaty regulating die audientica-
tion of its text, die establishment of consent to be bound by 
die treaty, die manner or date of its entry into force, 
reservations, the functions of die depositary and odier 
matters arising necessarily before die entry into force of die 
treaty apply from die time of die adoption of its text. 

Article 25. Provisional application 

1. A tieaty or a part of a treaty is applied provisionally 
pending its entry into force if: 

(a) the treaty itself so provides; or 
(b) die negotiating Sutes and negotiating organizations 

or, as die case may be, die negotiating organizations have in 
some odier manner so agreed. 

2 . Unless die treaty odierwise provides or die negotiat­
ing States and negotiating organizations or, as die case may 
be. the negotiating organizations have odierwise agreed, die 
provisional application of a treaty or a part of a treaty widi 
respect to a State or an intemational organization shall be 
terminated if diat State or diat organization notifies die 
States and organizations widi regard to which die treaty is 
being ai^lied provisionally of its intention not to become a 
party to the treaty. 

Part III. Observance, application and 
inUrpretaüon of treaties 

SECTION 1. OBSERVANCE OF TREATIES 

Article 26. Pacta sunt servanda 

Every treaty in force is binding upon die parties to it and 
must be performed by diem in good faidi. 

Article 27. Internal law of States, rules of internationcd 
organizations and observance of treaties 

1. A State party to a treaty may not invoke die 
provisions of its internal law as justification for its failure to 
perform die treaty. 

2 . An intemational organization party to a treaty may 
not invoke die ndes of die organization as justification for 
its failure to perform the treaty. 

3. The rules contidned in die preceding paragraphs are 
widiout prejudice to article 46. 
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SECTION 2. APPUCATION OF TREATIES 

Article 28. Non-retroactivity of treaties 

Unless a different intention appears from the treaty or is 
otherwise established, its provisions do not bind a party in 
relation to any act or fact which took place or any situation 
which ceased to exist before the date of the entry into force 
of the treaty with respect to that party. 

Article 29. Territorial scope of treaties 

Unless a different intention appears from the treaty or is 
otherwise established, a treaty between one or more States 
and one or more intemational organizations is binding upon 
each State party in respect of its entire territory. 

Article 30. Application of successive treaties relating 
to the same subject-matter 

1. The rights and obligations of States and intemational 
organizations parties to successive treaties relating to the 
same subject-matter shall be determined in accordance with 
the following paragraphs. 

2. When a treaty specifies that it is subject to, or that it 
is not to be considered as incompatible with, an earlier or 
later treaty, the provisions of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties 
also to the later treaty but the earlier treaty is not terminated 
or suspended in operation under article 59, the earlier treaty 
applies only to the extent that its provisions are compatible 
with those of the later treaty. 

4. When the parties to the later treaty do not include all 
the parties to the earlier one: 

(a) as between two parties, each of which is a party to 
both treaties, the same rule applies as in paragraph 3; 

(b) as between a party to both treaties and a party to 
only one of the treaties, the treaty to which both are parties 
governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to article 41, or to 
any question of the termination or suspension of the 
operation of a treaty under article 60 or to any question of 
responsibility which may arise for a State or for an 
intemational organization from the conclusion or applica­
tion of a treaty the provisions of which are incompatible 
with its obligations towards a State or an organization under 
another treaty. 

6. The preceding paragraphs are without prejudice to 
the fact that, in the event of a conflict between obligations 
under the Charter of the United Nations and obligations 
under a treaty, the obligations under the Charter shall 
prevail. 

SEcnoN 3. INTERPRETATION OF TREATIES 

Article 31. General rule of interpretation 

1. A treaty shall be interpreted in good faith in accor­
dance with the ordinary meaning to be given to the terms of 
the treaty in their context and in the light of its object and 
purpose. 

2. The context for the purpose of the interpretation of a 
treaty shall comprise, in addition to the text, including its 
preamble and aimexes: 

(a) any agreement relating to the treaty which was 
made between all the parties in connection with the conclu­
sion of the treaty; 

(b) any instrument which was made by one or more 
parties in connection with the conclusion of the treaty and 
accepted by the other parties as an instrument related to the 
treaty. 

3. There shall be taken into account, together with the 
context: 

(a) any subsequent agreement between the parties re­
garding the 1п1ефге1аиоп of the treaty or the application of 
its provisions; 

ib) any subsequent practice in tiie application of tiie 
treaty which establishes the agreement of the parties regard­
ing its inteфretation; 

(c) any relevant rules of intemational law applicable in 
the relations between tiie parties. 

4. A special meaning shall be given to a term i f it is 
established tiiat the parties so intended. 

Article 32. Supplementary means of interpretation 

Recourse may be had to supplementary means of inter­
pretation, including tiie preparatory work of the treaty and 
tiie circumstances of its conclusion, in order to confum tiie 
meaning resulting from tiie application of article 31, or to 
determine tiie meaning when the interpretation according to 
article 31: 

(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestiy absiml or 

unreasonable. 

Article 33. Interpretation of treaties authenticated 
in two or more languages 

1. When a treaty has been autiienticated in two or more 
languages, tiie text is equally authoritative in each lan­
guage, unless tiie treaty provides or tiie parties agree tiiat, in 
case of divergence, a particular text shall prevail. 

2. A version of the treaty in a language other than one 
of Üiose in which tiie text was autiienticated shall be 
considered an authentic text only i f the treaty so provides or 
tiie parties so agree. 

3. The terms of a treaty are presumed to have the same 
meaning in each autiientic text. 

4. Except where a particular text prevails in accordance 
witii paragraph 1, when a comparison of the autiientic texts 
discloses a difference of meaning which the application of 
articles 31 and 32 does not remove, tiie meaning which best 
reconciles tiie texts, having regard to tiie object and purpose 
of the treaty, shall be adopted. 

SECTION 4. TREATIES AND THIRD STATES 
OR THIRD ORGANIZATIONS 

Article 34. General rule regarding third States 
and third organizations 

A treaty does not create eitiier obligations or rights for a 
tiiird State or a third organization without tiie consent of tiiat 
State or that organization. 
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Article 35. Treaties providing for obligations for 
third States or third organizations 

An obligation arises for a third State or a third organiza­
tion from a provision of a treaty if the parties to the treaty 
intend the provision to be the means of establishing the 
obligation and the third State or the third organization 
expressly accepts that obligation in writing. Acceptance by 
the third organization of such an obligation shall be gov­
erned by the rules of that organization. 

Article 36. Treaties providing for rights for 
third States or third organizations 

1. A right arises for a third State from a provision of a 
treaty i f the parties to the treaty intend the provision to 
accord that right either to the third State, or to a group of 
States to which it belongs, or to all States, and the third 
State assents thereto. Its assent shall be presumed so long as 
the contrary is not indicated, unless the treaty otherwise 
provides. 

2. A right arises for a third organization from a provi­
sion of a treaty if the parties to the treaty intend the 
provision to accord that right either to the third organiza­
tion, or to a group of intemational organizations to which it 
belongs, or to all organizations, and the third organization 
assents thereto. Its assent shall be govemed by the mies of 
the organization. 

3. A State or an intemational organization exercising a 
right in accordance with paragraph 1 or 2 shall comply with 
the conditions for its exercise provided for in the treaty or 
established in conformity with the treaty. 

Article 37. Revocation or modification of obligations or 
rights of third States or third organizations 

1. When an obligation has arisen for a third State or a 
third organization in conformity with article 35, the obliga­
tion may be revoked or modified only with the consent of 
the parties to the treaty and of the third State or the third 
organization, unless it is established that they had otherwise 
agreed. 

2. When a right has arisen for a third State or a third 
organization in conformity with article 36, the right may not 
be revoked or modified by the parties if it is established that 
the right was intended not to be revocable or subject to 
modification without the consent of the third State or the 
third organization. 

3. The consent of an intemational organization party to 
the treaty or of a third organization, as provided for in the 
foregoing paragraphs, shall be govemed by the mies of that 
organization. 

Article 38. Rules in a treaty becoming binding on third 
States or third organizations through international cus­
tom 

Nothing in articles 34 to 37 precludes a rule set forth in 
a treaty from becoming binding upon a third State or a third 
organization as a customary rule of intemational law, 
recognized as such. 

Part IV. Amendment and modification of treaties 

Article 39. General rule regarding the amendment 
of treaties 

1. A treaty may be amended by agreement between the 
parties. The mies laid down in Part I I apply to such an 
agreement except in so far as the treaty may otherwise 
provide. 

2. The consent of an intemational organization to an 
agreement provided for in paragraph 1 shall be govemed by 
the mies of that organization. 

Article 40. Ameruiment of multilateral treaties 

1. Unless the treaty otherwise provides, the amendment 
of multilateral treaties shall be govemed by the following 
paragraphs. 

2. Any proposal to amend a multilateral treaty as 
between all the parties must be notified to all the contracting 
States and all the contracting organizations, each one of 
which shall have the right to take part in: 

(a) the decision as to the action to be taken in regard to 
such proposal; 

(¿>) the negotiation and conclusion of any agreement for 
the amendment of the treaty. 

3. Every State or intemational organization entitled to 
become a party to the treaty shall also be entitled to become 
a party to the treaty as amended. 

4. The amending agreement does not bind any State or 
intemational organization already a party to the treaty which 
does not become a party to the amending agreement; article 
30, paragraph 4(b), applies in relation to such State or 
organization. 

5. Any State or intemational organization which be­
comes a party to the treaty after the entry into force of the 
amending agreement shall, failing an expression of a 
different intention by that State or that organization: 

(a) be considered as a party to the treaty as amended; 
and 

(¿») be considered as a party to the unamended treaty in 
relation to any party to the treaty not bound by the amending 
agreement. 

Article 41. Agreements to modify multilateral 
treaties between certain of the parties only 

1. Two or more of the parties to a multilateral treaty 
may conclude an agreement to modify the treaty as between 
themselves alone if: 

(a) the possibility of such a modification is provided for 
by the treaty; or 

(¿») the modification in question is not prohibited by the 
treaty and: 

(i) does not affect the enjoyment by the other parties of 
their rights under the treaty or the performance of 
their obligations; 

(ii) does not relate to a provision, derogation from 
which is incompatible with the effective execution 
of the object and puфose of the treaty as a whole. 



102 Documents of the Conference 

2. Unless in a case falling under paragraph 1 (a) the 
treaty otherwise provides, the parties in question shall 
notify the other parties of their intention to conclude the 
agreement and of the modification to the treaty for which it 
provides. 

Part V. Invalidity, termination and suspension 
of the operation of treaties 

SECTION 1. GENERAL PROVISIONS 

Article 42. Validity and continuance in force of treaties 

1. The validity of a treaty or of the consent of a State or 
an intemational organization to be bound by a treaty may be 
impeached only through the application of the present 
Convention. 

2. The termination of a treaty, its denunciation or the 
withdrawal of a party, may take place only as a result of the 
application of the provisions of the treaty or of the present 
Convention. The same rule applies to suspension of the 
operation of a treaty. 

Article 43. Obligations imposed by international law 
independently of a treaty 

The invalidity, termination or denunciation of a treaty, 
the withdrawal of a party from it, or the suspension of its 
operation, as a result of the application of the present 
Convention or of the provisions of the treaty, shall not in 
any way impair the duty of any State or of any intemational 
organization to fulfil any obligation embodied in the treaty 
to which that State or that organization would be subject 
under intemational law independently of the treaty. 

Article 44. Separability of treaty provisions 

1. A right of a party, provided for in a treaty or arising 
under article 56, to denounce, withdraw from or suspend 
the operation of the treaty may be exercised only with 
respect to the whole treaty unless the treaty otherwise 
provides or the parties otherwise agree. 

2. A ground for invalidating, terminating, withdrawing 
from or suspending the operation of a treaty recognized in 
the present Convention may be invoked only with respect to 
the whole treaty except as provided in the following 
paragraphs or in article 60. 

3. I f the ground relates solely to particular clauses, it 
may be invoked only with respect to those clauses where: 

(a) the said clauses are separable from the remainder of 
the treaty with regard to their application; 

(b) it appears from the treaty or is otherwise established 
that acceptance of those clauses was not an essential basis of 
the consent of the other party or parties to be bound by the 
treaty as a whole; and 

(c) continued performance of the remainder of the 
treaty would not be unjust. 

4. In cases falling under articles 49 and 50, the State or 
intemational organization entitled to invoke the fraud or 
corruption may do so with respect either to the whole treaty 
or, subject to paragraph 3, to the particular clauses alone. 

5. In cases falling under articles 51, 52 and 53, no 
separation of the provisions of the treaty is permitted. 

Article 45. Loss of a right to invoke a ground for 
invalidating, terminating, withdrawing from or suspend­
ing the operation of a treaty 

1. A State may no longer invoke a ground for invali­
dating, terminating, withdrawing from or suspending the 
operation of a treaty under articles 46 to 50 or articles 60 
and 62 if, after becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid 
or remains in force or continues in operation, as the case 
may be; or 

(b) it must by reason of its conduct be considered as 
having acquiesced in the validity of the treaty or in its 
maintenance in force or in operation, as the case may be. 

2. An intemational organization may no longer invoke 
a ground for invalidating, terminating, withdrawing from or 
suspending the operation of a treaty under articles 46 to 50 
or articles 60 and 62 if, after become aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid 
or remains in force or continues in operation, as the case 
may be; or 

(b) it must by reason of the conduct of the competent 
organ be considered as having renounced the right to invoke 
that ground. 

SECTION 2. INVALIDITY OF TREATIES 

Article 46. Provisions of internal law of a State and rules 
of an international organization regarding competence to 
conclude treaties 

1. A State may not invoke the fact that its consent to be 
bound by a treaty has been expressed in violation of a 
provision of its intemal law regarding competence to 
conclude treaties as invalidating its consent unless that 
violation was manifest and concemed a rule of its intemal 
law of fundamental importance. 

2. An intemational organization may not invoke the 
fact that its consent to be bound by a treaty has been 
expressed in violation of the rules of the organization 
regarding competence to conclude treaties as invalidating its 
consent unless that violation was manifest and concemed a 
rule of fundamental importance. 

3. A violation is manifest if it would be objectively 
evident to any State or any intemational organization 
conducting itself in the matter in accordance with the 
normal practice of States and, where appropriate, of inter­
national organizations and in good faith. 

Article 47. Specific restrictions on authority to express 
the consent of a State or an international organization 

I f the authority of a representative to express the consent 
of a State or of an intemational organization to be bound by 
a particular treaty has been made subject to a specific 
restriction, his omission to observe that restriction may not 
be invoked as invalidating the consent expressed by him 
unless the restriction was notified to the negotiating States 
and negotiating organizations prior to his expressing such 
consent. 

Article 48. Error 

1. A State or an intemational organization may invoke 
an error in a treaty as invalidating its consent to be bound by 
the treaty i f the error relates to a fact or situation which was 
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assumed by that State or that organization to exist at the 
time when the treaty was concluded and formed an essential 
basis of the consent of that State or that organization to be 
bound by the treaty. 

2. Paragraph 1 shall not apply i f the State or intema­
tional organization in question contributed by its own 
conduct to the error or i f the circumstances were such as to 
put that State or that organization on notice of a possible 
error. 

3. An error relating only to the wording of the text of a 
treaty does not affect its validity; article 80 then applies. 

Article 49. Fraud 

A State or an intemational organization induced to 
conclude a treaty by the fraudulent conduct of a negotiating 
State or a negotiating organization may invoke the fraud as 
invalidating its consent to be bound by the treaty. 

Article 50. Corruption of a representative of a State 
or of an international organization 

A State or an intemational organization the expression of 
whose consent to be bound by a treaty has been procured 
through the corruption of its representative directly or 
indirectly by a negotiating State or a negotiating organiza­
tion may invoke such corruption as invalidating its consent 
to be bound by the treaty. 

Article 51. Coercion of a representative of 
a State or of an international organization 

The expression by a State or an intemational organization 
of consent to be bound by a treaty which has been procured 
by the coercion of the representative of that State or that 
organization through acts or threats directed against him 
shall be without any legal effect. 

Article 52. Coercion of a State or of an international 
organization by the threat or use of force 

A treaty is void i f its conclusion has been procured by the 
threat or use of force in violation of the principles of 
intemational law embodied in the Charter of the United 
Nations. 

Article 53. Treaties conflicting with a peremptory 
norm of general internatioruil law (jus cogens) 

A treaty is void if, at the time of its conclusion, it 
conflicts with a peremptory norm of general intemational 
law. For the purposes of the present Convention, a peremp­
tory norm of general intemational law is a norm accepted 
and recognized by the intemational community of States as 
a whole as a norm from which no derogation is permitted 
and which can be modified only by a subsequent norm of 
general intemational law having the same character. 

SECTION 3. TERMINATION AND SUSPENSION OF THE 
OPERATION OF TREATIES 

Article 54. Termination of or withdrawal from a treaty 
under its provisions or by consent of the parties 

The termination of a treaty or the wididrawal of a party 
may take place: 

(a) in conformity with the provisions of die treaty; or 

(b) at any time by consent of all the parties after 
consultation with the contracting States and contracting 
organizations. 

Article 55. Reduction of the parties lo a multilateral 
treaty below the number necessary for its entry into force 

Unless the treaty otherwise provides, a multilateral treaty 
does not terminate by reason only of the fact that the 
number of the parties falls below the number necessary for 
its entry into force. 

Article 56. Dermnciation of or withdrawal from a treaty 
containing no provision regarding termination, denun­
ciation or withdrawal 

1. A treaty which contains no provision regarding its 
termination and which does not provide for denunciation or 
wididrawal is not subject to denunciation or withdrawal 
unless: 

(a) it is established diat die parties intended to admit die 
possibility of denunciation or withdrawal; or 

(b) a right of denunciation or withdrawal may be 
implied by die nature of the treaty. 

2. A party shall give not less dian twelve months' 
notice of its intention to denounce or wididraw from a treaty 
under paragraph 1. 

Article 57. Suspension of the operation of a treaty 
under its provisions or by consent of the parties 

The operation of a treaty in regard to all the parties or to 
a particular party may be suspended: 

(a) in conformity with the provisions of the treaty; or 
(b) at any time by consent of all the parties after 

consultation widi die contracting States and contracting 
organizations. 

Article 58. Suspension of the operation of a multilateral 
treaty by agreement between certain of the parties only 

1. Two or more parties to a multilateral treaty may 
conclude an agreement to suspend die operation of provi­
sions of the treaty, temporarily and as between themselves 
alone, if: 

(a) die possibility of such a suspension is provided for 
by the treaty; or 

(b) the suspension in question is not prohibited by the 
treaty and: 

(i) does not affect die enjoyment by the other parties of 
dieir rights under the treaty or the performance of 
their obligations; 

(ii) is not incompatible with the object and puфose of 
die treaty. 

2. Unless in a case falling under paragraph 1(a) the 
treaty odierwise provides, the parties in question shall 
noüfy die odier parties of their intention to conclude the 
agreement and of those provisions of the treaty the opera­
tion of which they intend to suspend. 

Article 59. Termination or suspension of the operation 
of a treaty implied by conclusion of a later treaty 

1. A treaty shall be considered as terminated i f all the 
parties to it conclude a later treaty relating to the same 
subject-matter and: 
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(a) it appears from the later treaty or is otherwise 
established that the parties intended that the matter should 
be govemed by that treaty; or 

(b) the provisions of the later treaty are so far incom­
patible with those of the earlier one that the two treaties are 
not capable of being applied at the same time. 

2. The earlier treaty shall be considered as only sus­
pended in operation if it appears from the later treaty or is 
otherwise established that such was the intention of the 
parties. 

Article 60. Termination or suspension of the 
operation of a treaty as a consequence of its breach 

1. A material breach of a bilateral treaty by one of the 
parties entitles the other to invoke the breach as a ground for 
terminating the treaty or suspending its operation in whole 
or in part. 

2. A material breach of a multilateral treaty by one of 
the parties entitles: 

(a) the other parties by unanimous agreement to sus­
pend the operation of the treaty in whole or in part or to 
terminate it either: 

(i) in the relations between themselves and the default­
ing State or intemational organization, or 

(ii) as between all the parties; 
(b) a party specially affected by the breach to invoke it 

as a ground for suspending the operation of the treaty in 
whole or in part in the relations between itself and the 
defaulting State or intemational organization; 

(c) any party other than the defaulting State or intema­
tional organization to invoke the breach as a ground for 
suspending the operation of the treaty in whole or in part 
with respect to itself if the treaty is of such a character that 
a material breach of its provisions by one party radically 
changes the position of every party with respect to the 
further performance of its obligations under the treaty. 

3. A material breach of a treaty, for the purposes of this 
article, consists in: 

(a) a repudiation of the treaty not sanctioned by the 
present Convention; or 

(¿7) the violation of a provision essential to the accom­
plishment of the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to 
any provision in the treaty applicable in the event of a 
breach. 

5. Paragraphs 1 to 3 do not apply to provisions relating 
to the protection of the human person contained in treaties 
of a humanitarian character, in particular to provisions 
prohibiting any form of reprisals against persons protected 
by such treaties. 

Article 61. Supervening impossibility of performance 

1. A party may invoke the impossibility of performing 
a treaty as a ground for terminating or withdrawing from it 
if the impossibility results from the permanent disappear­
ance or destruction of an object indispensable for the 
execution of the treaty. I f the impossibility is temporary, it 
may be invoked only as a ground for suspending the 
operation of the treaty. 

2. Impossibility of performance may not be invoked by 
a party as a ground for terminating, withdrawing from or 
suspending the operation of a treaty i f the impossibility is 
the result of a breach by that party either of an obligation 

under the treaty or of any other intemational obligation 
owed to any other party to the treaty. 

Article 62. Fundamental change of circumstances 

1. A fundamental change of circumstances which has 
occurred with regard to those existing at the time of the 
conclusion of a treaty, and which was not foreseen by the 
parties, may not be invoked as a ground for terminating or 
withdrawing from the treaty unless: 

(a) the existence of those circumstances constituted an 
essential basis of the consent of the parties to be bound by 
the treaty; and 

(¿7) the effect of the change is radically to transform the 
extent of obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be 
invoked as a ground for terminating or withdrawing from a 
treaty between two or more States and one or more 
intemational organizations if the treaty establishes a bound­
ary. 

3. A fundamental change of circumstances may not be 
invoked as a ground for terminating or withdrawing from a 
treaty if the fundamental change is the result of a breach by 
the party invoking it either of an obligation under the treaty 
or of any other intemational obligation owed to any other 
party to the treaty. 

4. If, under the foregoing paragraphs, a party may 
invoke a fundamental change of circumstances as a ground 
for terminating or withdrawing from a treaty it may also 
invoke the change as a ground for suspending the operation 
of the treaty. 

Article 63. Severance of diplomatic 
or consular relations 

The severance of diplomatic or consular relations be­
tween States parties to a treaty between two or more States 
and one or more intemational organizations does not affect 
the legal relations established between those States by the 
treaty except in so far as the existence of diplomatic or 
consular relations is indispensable for the application of the 
treaty. 

Article 64. Emergence of a new peremptory norm 
of general interruitional law (jus cogens) 

I f a new peremptory norm of general intemational law 
emerges, any existing treaty which is in conflict with that 
norm becomes void and terminates. 

SECTION 4. PROCEDURE 

Article 65. Procedure to be followed with respect to 
invalidity, termination, withdrawal from or suspension of 
the operation of a treaty 

1. A party which, under the provisions of the present 
Convention, invokes either a defect in its consent to be 
bound by a treaty or a ground for impeaching the validity of 
a treaty, terminating it, withdrawing from it or suspending 
its operation, must notify the other parties of its claim. The 
notification shall indicate the measure proposed to be taken 
with respect to the treaty and the reasons therefor. 

2. If, after the expiry of a period which, except in cases 
of special urgency, shall not be less than three months after 
the receipt of the notification, no party has raised any 
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objection, the party making the notification may carry out in 
the manner provided in article 67 the measure which it has 
proposed. 

3. If, however, objection has been raised by any other 
party, the parties shall seek a solution through the means 
indicated in Article 33 of the Charter of the United Nations. 

4. The notification or objection made by an interna­
tional organization shall be governed by the rules of that 
organization. 

5. Nothing in the foregoing paragraphs shall affect the 
rights or obligations of the parties under any provisions in 
force binding the parties with regard to the settlement of 
disputes. 

6. Without prejudice to article 45, the fact that a State 
or an international organization has not previously made the 
notification prescribed in paragraph 1 shall not prevent it 
from making such notification in answer to another party 
claiming performance of the treaty or alleging its violation. 

Article 66. Procedures for judicial settlement, 
arbitration and conciliation 

1. If, under paragraph 3 of article 65, no solution has 
been reached within a period of twelve months following 
the date on which the objection was raised, the procedures 
specified in the following paragraphs shall be followed. 

2. With respect to a dispute conceming the application 
or the 1п1ефге1аиоп of article 53 or 64: 

(a) i f a State is a party to the dispute with one or more 
States, it may, by a written application, submit the dispute 
to the Intemational Court of Justice for a decision; 

(b) i f a State is a party to the dispute to which one or 
more intemational organizations are parties, the State may, 
through a Member State of the United Nations i f necessary, 
request the General Assembly or the Security Council or, 
where appropriate, the competent organ of an intemational 
organization which is a party to the dispute and is autho-
ñzed in accordance with Article 96 of the Charter of the 
United Nations, to request an advisory opinion of the 
Intemational Court of Justice in accordance with Article 65 
of the Statute of the Court; 

(c) i f the United Nations or an intemational organiza­
tion that is authorized in accordance with Article 96 of the 
Charter of the United Nations is a party to the dispute, it 
may request an advisory opinion of the Intemational Court 
of Justice in accordance with Article 65 of the Statute of the 
Court; 

(</) if an intemational organization other than those 
referred to in subparagraph (c) is a party to the dispute, it 
may, through a Member State of the United Nations, follow 
the procedure specified in subparagraph (fe); 

(e) the advisory opinion given pursuant to subparagraph 
(b), (c) or (d) shall be accepted as decisive by all the parties 
to the dispute concemed; 

( / ) if the request under sub-paragraph (b), (c) or (d) for 
an advisory opinion of the Court is not granted, any one of 
the parties to the dispute may, by written notification to the 
other party or parties, submit it to arbitration in accordance 
with the provisions of the Annex to the present Convention. 

3. The provisions of paragraph 2 apply unless all the 
parties to a dispute referred to in that paragraph by common 
consent agree to submit the dispute to an arbitration 
procedure, including the one specified in the Annex to the 
present Convention. 

4. With respect to a dispute conceming the application 
or the 1п1ефге1а11оп of any of the articles in part V, other 
than articles 53 and 64, of the present Convention, any one 
of the parties to the dispute may set in motion the concili­
ation procedure specified in the Annex to the Convention by 
submitting a request to that effect to the Secretary-Genera 
of the United Nations. 

Article 67. instruments for declaring invalid, terminating, 
withdrawing from or suspending the operation of a treaty 

1. The notification provided for under article 65, para­
graph 1 must be made in writing. 

2. Any act declaring invahd, terminating, withdrawing 
from or suspending the operation of a treaty pursuant to the 
provisions of the treaty or of paragraphs 2 or 3 of article 65 
shall be carried out through an instmment communicated to 
the other parties. I f the instmment emanating from a State is 
not signed by the Head of State, Head of Govemment or 
Minister for Foreign Affairs, the representative of the State 
communicating it may be called upon to produce full 
powers. I f the instrument emanates from an intemational 
organization, the representative of the organization commu­
nicating it may be called upon to produce full powers. 

Article 68. Revocation of notifications and 
instruments provided for in articles 65 and 67 

A notification or instmment provided for in articles 65 or 
67 may be revoked at any time before it takes effect. 

SECTION 5. CONSEQUENCES OF THE INVALIDITY, 
TERMINATION OR SUSPENSION OF THE OPERATION OF A TREATY 

Article 69. Consequences of the invalidity 
of a treaty 

1. A treaty the invalidity of which is established under 
the present Convention is void. The provisions of a void 
treaty have no legal force. 

2. I f acts have nevertheless been performed in reliance 
on such a treaty: 

(a) each party may require any other party to establish 
as far as possible in their mutual relations the position that 
would have existed i f the acts had not been performed; 

(¿?) acts performed in good faith before the invalidity 
was invoked are not rendered unlawful by reason only of the 
invalidity of the treaty. 

3. In cases falling under articles 49, 50, 51 or 52, 
paragraph 2 does not apply with respect to the party to 
which the fraud, the act of corruption or the coercion is 
imputable. 

4. In the case of the invalidity of the consent of a 
particular State or a particular intemational organization to 
be bound by a multilateral treaty, the foregoing rales apply 
in the relations between that State or that organization and 
the parties to the treaty. 

Article 70. Consequences of the termination of a treaty 

1. Unless the treaty otherwise provides or the parties 
otherwise agree, the termination of a treaty under its 
provisions or in accordance with the present Convention: 

(a) releases the parties from any obligation further to 
perform the treaty; 
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(b) does not affect any right, obligation or legal situa­
tion of the parties created through the execution of the treaty 
prior to its termination. 

2. If a State or an intemational organization denounces 
or withdraws from a multilateral treaty, paragraph 1 applies 
in the relations between that State or that organization and 
each of the other parties to the treaty ftom the date when 
such denunciation or withdrawal takes effect. 

Article 71. Consequences of the invalidity of a treaty 
which conflicts with a peremptory norm of general 
international law 

1. In the case of a treaty which is void under article 53 
the parties shall: 

(a) eliminate as far as possible the consequences of any 
act performed in reliance on any provision which conflicts 
with the peremptory norm of general intemational law; and 

{b) bring their mutual relations into conformity with the 
peremptory norm of general intemational law. 

2. In the case of a treaty which becomes void and 
terminates under article 64, the termination of the treaty: 

(a) releases the parties from any obligation further to 
perform the treaty; 

ib) does not affect any right, obligation or legal situa­
tion of the parties created through the execution of the treaty 
prior to its termination; provided that those rights, obliga­
tions or situations may thereafter be maintained only to the 
extent that their maintenance is not in itself in conflict with 
the new peremptory norm of general intemational law. 

Article 72. Consequences of the suspension 
of the operation of a treaty 

1. Unless the treaty otherwise provides or the parties 
otherwise agree, the suspension of the operation of a treaty 
under its provisions or in accordance with the present 
Convention: 

(a) releases the parties between which the operation of 
the treaty is suspended from the obligation to perform the 
treaty in their mutual relations during the period of the 
suspension; 

ib) does not otherwise affect the legal relations between 
the parties established by the treaty. 

2. During the period of the suspension the parties shall 
refrain from acts tending to obstruct the resumption of the 
operation of the treaty. 

Part VI. Miscellaneous provisions 

Article 73. Relationship to the Vienna Convention 
on the Law of Treaties 

As between States parties to the Vienna Convention on 
the Law of Treaties of 1969, the relations of those States 
under a treaty between two or more States and one or more 
intemational organizations shall be govemed by that Con­
vention. 

Article 74. Questions not prejudged by 
the present Convention 

1. The provisions of the present Convention shall not 
prejudge any question that may arise in regard to a treaty 
between one or more States and one or more intemational 
organizations from a succession of States or from the 

intemational responsibility of a State or from the outbreak 
of hostilities between States. 

2. The provisions of the present Convention shall not 
prejudge any question that may arise in regard to a treaty 
from the intemational responsibility of an intemational 
organization, from the termination of the existence of the 
organization or from the termination of participation by a 
State in the membership of the organization. 

3. The provisions of the present Convention shall not 
prejudge any question that may arise in regard to the 
establishment of obligations and rights for States members 
of an intemational organization under a treaty to which that 
organization is a party. 

Article 75. Diplomatic and consular relations 
and the conclusion of treaties 

The severance or absence of diplomatic or consular 
relations between two or more States does not prevent the 
conclusion of treaties between two or more of those States 
and one or more intemational organizations. The conclusion 
of such a treaty does not in itself affect the situation in 
regard to diplomatic or consular relations. 

Article 76. Case of an aggressor State 

The provisions of the present Convention are without 
prejudice to any obligation in relation to a treaty between 
one or more States and one or more intemational organiza­
tions which may arise for an aggressor State in consequence 
of measures taken in conformity with the Charter of the 
United Nations with reference to that State's aggression. 

Part VU. Depositaries, notifications, 
corrections and registration 

Article 77. Depositaries of treaties 

1. The designation of the depositary of a treaty may be 
made by the negotiating States and negotiating organiza­
tions or, as the case may be, the negotiating organizations, 
either in the treaty itself or in some other manner. The 
depositary may be one or more States, an intemational 
organization or the chief administrative officer of the 
organization. 

2. The functions of the depositary of a treaty are 
intemational in character and the depositary is under an 
obligation to act impartially in their performance. In par­
ticular, the fact that a treaty has not entered into force 
between certain of the parties or that a difference has 
appeared between a State or an intemational organization 
and a depositary with regard to the performance of the 
latter's functions shall not affect that obligation. 

Article 78. Functions of depositaries 

1. The functions of a depositary, unless otherwise 
provided in the treaty or agreed by the contracting States 
and contracting organizations or, as the case may be, by the 
contracting organizations, comprise in particular: 

(a) keeping custody of the original text of the treaty and 
of any full powers delivered to the depositary; 

(b) preparing certified copies of the original text and 
preparing any further text of the treaty in such additional 
languages as may be required by the treaty and transmitting 
them to the parties and to the States and intemational 
organizations entitled to become parties to the treaty; 
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(c) receiving any signatures to the treaty and receiving 
and keeping custody of any instruments, notifications and 
communications relating to It; 

(d) examining whether the signature or any instrument, 
notification or communication relating to the treaty is in due 
and proper form and, if need be, bringing the matter to the 
attention of the State or intemational organization in ques­
tion; 

(e) informing the parties and the States and intema­
tional organizations entitled to become parties to the treaty 
of acts, notifications and communications relating to the 
treaty; 

( / ) informing the States and intemational organizations 
entitled to become parties to the treaty when the number of 
signatures or of instraments of ratification, instmments 
relating to an act of formal confirmation, or of instruments 
of acceptance, approval or accession required for the entry 
into force of the treaty has been received or deposited; 

ig) registering the treaty with the Secretariat of the 
United Nations; 

(A) performing the functions specified in other provi­
sions of the present Convention. 

2. In the event of any difference appearing between a 
State or an intemational organization and the depositary as 
to the performance of the latter's functions, the depositary 
shall bring the question to the attention of: 

(a) the signatory States and organizations and the con­
tracting States and contracting organizations; or 

(fo) where appropriate, the competent organ of the 
intemational organization concerned. 

Article 79. Notifications and communications 

Except as the treaty or the present Convention otherwise 
provide, any notification or communication to be made by 
any State or any intemational organization under the present 
Convention shall: 

(a) if there is no depositary, be transmitted direct to the 
States and organizations for which it is intended, or if there 
is a depositary, to the latter; 

(b) be considered as having been made by the State or 
organization In question only upon its receipt by the State or 
organization to which It was transmitted or, as the case may 
be, upon Its receipt by the depositary; 

(c) if transmitted to a depositary, be considered as 
received by the State or organization for which it was 
Intended only when the latter State or organization has been 
Informed by the depositary in accordance with article 78, 
paragraph 1(e). 

Article 80. Correction of errors in texts or 
in certified copies of treaties 

1. Where, after the authentication of the text of a treaty, 
the signatory States and Intemational organizations and the 
contracting States and contracting organizations are agreed 
that it contains an error, the error shall, unless those States 
and organizations decide upon some other means of correc­
tion, be corrected: 

(a) by having the appropriate correction made in the 
text and causing the correction to be initialled by duly 
authorized representatives; 

{b) by executing or exchanging an Instrament or Instra­
ments setting out the correction which it has been agreed to 
make; or 

(c) by executing a corrected text of the whole treaty by 
the same procedure as in the case of the original text. 

2. Where the treaty is one for which there is a deposi­
tary, the latter shall notify the signatory States and intema­
tional organizations and the contracting States and contract­
ing organizations of the error and of the proposal to correct 
it and shall specify an appropriate time-limit within which 
objection to the proposed correction may be raised. If, on 
the expiry of the time-limit: 

(a) no objection has been raised, the depositary shall 
make and Initial the correction in the text and shall execute 
a procès-verbal of the rectification of the text and commu­
nicate a copy of it to the parties and to the States and 
organizations entitled to become parties to the treaty; 

{b) an objection has been raised, the depositary shall 
communicate the objection to the signatory States and 
organizations and to the contracting States and contracting 
organizations. 

3. The rales in paragraphs 1 and 2 apply also where the 
text has been authenticated in two or more languages and it 
appears that there is a lack of concordance which the 
signatory States and Intemational organizations and the 
contracting States and contracting organizations agree should 
be corrected. 

4. The corrected text replaces the defective text ab 
initio, unless the signatory States and Intemational organi­
zations and the contracting States and contracting organi­
zations otherwise decide. 

5. The correction of the text of a treaty that has been 
registered shall be notified to the Secretariat of the United 
Nations. 

6. Where an error is discovered in a certified copy of a 
treaty, the depositary shall execute a procès-verbal speci­
fying the rectification and communicate a copy of it to the 
signatory States and intemational organizations and to the 
contracting States and contracting organizations. 

Article 81. Registration and publication 
of treaties 

1. Treaties shall, after their entry into force, be trans­
mitted to the Secretariat of the United Nations for registra­
tion or filing and recording, as the case may be, and for 
publication. 

2. The designation of a depositary shall constitute 
authorization for it to perform the acts specified in the 
preceding paragraph. 

Part Vlll. Final provisions 

Article 82. Signature 

The present Convention shall be open for signature until 
31 December 1986 at the Federal Ministry for Foreign 
Affairs of the Republic of Austria, and subsequently, until 
30 June 1987, at United Nations Headquarters, New York 
by: 

(a) all States; 
(b) Namibia, represented by the United Nations Coun­

cil for Namibia; 
(c) Intemational organizations Invited to participate In 

the United Nations Conference on the Law of Treaties 
between States and Intemational Organizations or between 
Intemational Organizations. 
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Article 83. Ratification or act of formal confirmation 

The present Convention is subject to ratification by States 
and by Namibia, represented by the United Nations Council 
for Namibia, and to acts of formal confmnation by inter­
national organizations. The instmments of ratification and 
those relating to acts of formal confirmation shall be 
deposited with the Secretary-General of the United Nations. 

Article 84. Accession 

1. The present Convention shall remain open for acces­
sion by any State, by Namibia, represented by the United 
Nations Council for Namibia, and by any intemational 
organization which has the capacity to conclude treaties. 

2. An instrument of accession of an intemational orga­
nization shall contain a declaration that it has the capacity to 
conclude treaties. 

3. The instruments of accession shall be deposited with 
the Secretary-General of the United Nations. 

Article 85. Entry into force 

1. The present Convention shall enter into force on the 
thirtieth day following the date of deposit of the thirty-fifth 
instrument of ratification or accession by States or by 
Namibia, represented by the United Nations Council for 
Namibia. 

2. For each State or for Namibia, represented by the 
United Nations Council for Namibia, ratifying or acceding 
to the Convention after the condition specified in paragraph 
1 has been fulfilled, the Convention shall enter into force on 
the thirtieth day after deposit by such State or by Namibia of 
its instrument of ratification or accession. 

3. For each intemational organization depositing an 
instrument relating to an act of formal confirmation or an 
instrument of accession, the Convention shall enter into 
force on the thirtieth day after such deposit, or at the date 
the Convention enters into force pursuant to paragraph 1, 
whichever is later. 

Article 86. Authentic texts 

The original of the present Convention, of which the 
Arabic, Chinese, English, French, Russian and Spanish 
texts are equally authentic, shall be deposited with the 
Secretary-General of the United Nations. 

I N WITNESS WHEREOF the undersigned Plenipotentiaries, 
being duly authorized by their respective Governments, and 
duly authorized representatives of the United Nations Coun­
cil for Namibia and of intemational organizations have 
signed the present Convention. 

DONE AT VIENNA this twenty-first day of March one 
thousand nine hundred and eighty-six. 

ANNEX 

Arbitration and conciliation procedures established 
In application of article 66 

1 ESTABLISHMENT OF THE ARBITRAL TRIBUNAL 
OR CONCILIATION COMMISSION 

I . A list consisting of qualiñed jurists, from which the parties to a 
dispute may choose the persons who are to constitute an arbitral tribunal 
ur, as the case may be, a conciliation commission, shall be drawn up and 
maintained by the Secretary-General of the United Nations. To this end, 
every State which is a Member of the United Nations and every party to the 
present Convention shall be invited to nominate two persons, and the 

names of the persons so nominated shall constitute the list, a copy of which 
shall be transmitted to the President of the International Court of Justice. 
The term of office of a person on the list, including that of any person 
nominated to fill a casual vacancy, shall be five years and may be renewed. 
A person whose term expires shall continue to fulfil any function for which 
he shall have been chosen under the following paragraphs. 

2. When notification has been made under anicle 66, paragraph 2, 
subparagraph ( / ) , or agreement on '.he procedure in the present annex has 
been reached under paragraph 3, the dispute shall be brought before an 
arbitral tribunal. When a request has been made to the Secretary-General 
under article 66, paragraph 4, the Secretary-General shall bring die dispute 
before a conciliation commission Both the arbiu-al tribunal and the 
conciliation commission shall be constituted as follows: 

The States, international organizations or, as die case may be, die Stales 
and organizations which constitute one of the parties to the dispute shall 
appoint by common consent: 

(a) one arbitrator or, as the case may be, one conciliator, who may or 
may not be chosen from the list referred to in paragraph 1; and 

(b) one arbitrator or, as the case may be, one conciliator, who shall be 
chosen from among those included in the list and shall not be of the 
nationality of any of the States or nominated by any of the organizations 
which constitute that party to the dispute, provided that a dispute between 
two international organizations is not considered by nationals of one and 
the same State. 

The States, international organizations or, as the case may be, the States 
and organizations which constitute the outer party to die dispute shall 
appoint two arbitrators or, as the case may be, two conciliators, in the same 
way. The four persons chosen by the parties shall be appointed within sixty 
days following the date on which the other party to the dispute receives 
notification under article 66, paragraph 2, subparagraph ( / ) , or on which 
the agreement on the procedure in the present annex under paragraph 3 is 
reached, or on which the Secretary-General receives die request for 
conciliation. 

The four persons so chosen shall, within sixty days following die dale 
of the last of their own appointments, appoint from the list a fifth arbitrator 
or, as the case may be, conciliator, who shall be chairman. 

If die appointment of the chairman, or any of the arbitrators or, as the 
case may be. conciliators, has not been made within the period prescribed 
above for such appointment, it shall be made by the Secretary-General of 
the United Nations within sixty days following the expiry of that penod. 
The appointment of the chairman may be made by the Secretary-General 
either from the list or from the membership of the International Law 
Commission Any of the penods within which appointments must be made 
may be extended by agreement between the parties to die dispute. I f 
the United Nations is a party or is included in one of the parties to the 
dispute, the Secretary-General shall U-ansmit the above-mentioned re­
quest to the President of the Intemational Court of Justice, who shall 
perform the functions conferred upon the Secretary-General under this 
subparagraph 

Any vacancy bhall be filled in the manner prescribed for the initial 
appointment 

The appointment of arbitrators or conciliators by an international 
organization provided for in paragraphs I and 2 shall be governed by the 
rules of that organization. 

I I FUNCTIONING OF THE ARBITRAL TRIBUNAL 

3 Unless the parties to the dispute otherwise agree, the Arbitral 
Tribunal shall decide its own procedure, assuring to each party to the 
dispute a full oppoitunily to be heard and to present its case. 

4. The Arbitral Tnbunal, with the consent of the parties to the dispute, 
may invite any interested State or international organization to submit to it 
its views orally or in writing 

5. Decisions of the Arbitral Tribunal shall be adopted by a majority 
vote of the members In the event of an equality of votes, the vote of die 
Chairman shall be decisive 

6 When one of the parties to the dispute does not appear before the 
Tribunal or fails to defend its case, the other party may request the Tribunal 
Ю continue the proceedings and to make its award. Before making its 
award, the Tribunal must satisfy itself not only that it has jurisdiction over 
the dispute but also that the claim is well founded in fact and law. 
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7. The award of die A i b i m ü Tribunal shall be confined to die 
subject-maner of die dispute and slate die reasons on which it is based. 
Any member of die Tribunal may attach a separate or dissenting opinion to 
die award. 

8. The award shall be final and without appeal. It shall be complied 
widi by all patties to die dispute. 

9. The Secretary-General shall provide die Tribunal widi such assis­
tance and facilities as it may require. The expenses of die Tribunal shall be 
borne by die United Nations. 

Ш. FUNCnONINQ OF THE CONCIUATION COMMISSION 

10. The Conciliation Commission shall decide its own procedure. The 
Commission, widi die consent of die patties to die dispute, may invite any 
patty to die treaty to submit to it its views orally or in writing. Decisions 
and reconunendations of die Commission shall be made by a majority vote 
of the five members. 

11. The Comnussion may draw the attention of the parties to the 
dispute to any measures which might facilitate an amicable settiement. 

12. The Commission shall hear die parties, examine die claims and 
objections, and make proposals to die parties widi a view to reaching an 
amicable settlement of die dispute. 

13. The Commission shall leport within twelve months of its consti-
tiition. Its report shall be deposited widi die Secretary-General and 
transmitted to the parties to die dispute. The report of the Commission, 
including any conclusions stated dierein regarding the facts or questions of 
law, shall not be binding upon die parties and it shall have no odier 
character than diat of lecommendations submitted for die consideration of 
the parties in order to facilitate an ariticable seldement of the dispute. 

14. The Secretary-General shall provide the Commission with such 
assistance and facilities as it may require. The expenses of die Commission 
shall be borne by die United Nations. 
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