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AOBNDA ITKM  142: REPORT OF THE INTERNATIONAL LAW COWISSIOR  ON THE WORK OF ITS
FORTY-SECCBJD  SESSION ( am&uad) (A/45/10, A/45/469)

AQEWDA  ITEM 1401 DRAFT CODE OF CRIMES  AOAIWRT THE PEACE MD SECURITY  OF MJ&4KIND
(m) ( A / 4 5 / 4 3 7 )

1. Mr. BL-m (Kuwait) said that since the end of the First World War the need
had been fe l t  for a body of  internat ional  cr iminal  law and for  an internat ional
c r i m i n a l  j u r i s d i c t i o n . The United Nations had worked continuously on the
elaboration of the draft Code of Crimes against the Peace and Security of Mankind
and on the establ i shment  of  an internat ional  cr iminal  court ,  but many countr ies
differed on what crimes should come under such a law and jurjsdiction.

2 . The Iraqi  r6qime’s  war cr imes,  aggression,  colonisat ion,  forcible  annexat ion,
c o l l e c t i v e  e x t e r m i n a t i o n ,  c r i m e s  a g a i n s t  d i p l o m a t s ,  t o r t u r e ,  use  of  mercenarieel
kidnapping of  innocent  people  for  use  as human shields ,  terror ism,  organised
l o o t i n g ,  f o r c i b l e  e v i c t i o n  a n d  d e p o r t a t i o n  o f  i n n o c e n t  p e o p l e  w h o s e  o n l y  “crime”
was piety  and patr iot i sm al l  underscored the  urgent  need for  the  establ i shment  of
such a  jur isdict ion and court . The inhuman practices of Saddam Iius3ein’s  thugs,
directel’l  against  both the po3ple and inst i tut ions  of Kuwait  and the many foreign
nstionals iSvLng t h e r e , were manifest ly intended to annihi late  Kuwait ’ s  entire
economic ,  soc ia l ,  hea l th ,  f i nanc i a l ,  o i l ,  educa t iona l  and  cu l tu ra l  i n f ra s t ruc ture ,
i n  b l a t an t  v i o l a t i on  o f  t he  pr inc ip l e s  o f  i n t e rna t iona l  l aw ,  the  th i rd  and  four th
G e n e v a  C o n v e n t i o n s  a n d  a l l  o t h e r  r e l e v a n t  i n t e r n a t i o n a l  t r e a t i e s  a n d  c h a r t e r s .

3. Kuwaiti ch i ld ren  cons t i t u t ed  40  per  cen t  o f  t he  popu la t i on  and  tho se  aged  6 t o
16 at tended school  and he drew at tent ion to  the fact  that  Iraqi  occupat ion force&
had wrecked al l  educat ional ,  cul tural  and scienti f ic inst i tut ion@, buriit books,
records  and  pub l i c  l i b rar i e s , and had in  addit ion plundered research centres ! ,
computers, audio  v i sual  equipment , tables ,  chairs,  blackboards  and even chalk.
Fur thermore  they  had  de s t royed  a l l  t he  b roadca s t ing  and  pub l i sh ing  f ac i l i t i e s ,
archives and da*a banks, and plundered museums, a r c h e o l o g i c a l  t r e a s u r e s  a n d
i r r e p l a c e a b l e wanuscript c o l l e c t i o n s , s end ing  the i r  boo ty  o f f  t o  Baghdad .

4 . The occupat ion troops  had eeised  Kuwaiti hospitals  for  their own use,
e?pellfng  p a t i e n t s  o r  l e a v i n g  t.hem t o  d i e , forcing out  mothers  two hours  af ter
c h i l d b i r t h ,  t o r t u r i n g ,  killing, raping and throwing out  medical  s taff ,
commandeering ambulances and stealing medical supplies, equipment and even cribs,
1eavit.J  new-born babies  to  die  on the  f loor. The Iraqi army had also Prevented the
Kuwaiti  Red Crescent from carrying out its humanitarian duty end had t!lell clissolvecl
i t ,  confiscating i t s  property  and detaining or  murdering some of  i t s  personnel .

5. The Ire;i occllqation forces  had plundered banks,  looted shops  and sto.len
b i l l i on s  o f  do l l a r s  wor th  o f  Kuwaiti and  fore ign  currency  and  Kuwaiti  g o l d
r e s e r v e s . T h e y  h a d  a l s o  stoleu Kuwaiti aircrlrft, a i r  t i cke t s ,  spare  par t s  and
“high- tech” equipment  belonging to  the  a ir l ines , hsd seiP;ed  c ranes  f rom Kuwaiti
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ports  and the contents  of Kuwaiti warehouses  and factories ,  had dismantled f i l l ing
stations and had mined oi l  wel l s  and ref ineries .

6, Such was the long list of the Butcher of Baghdad’8 repugnant crimes comitted
not  only againet  Kuwait  but  aleo against  the  peace and securi ty  of  mankind.  The
evi l  and spi teful  impulses  of  an unbalanced and bloodthirs ty  murderer  should not  be
allowed to wreak havoc on Kuwait and threaten the world at large. With the  help  of
Qod and ass is tance from the peace-lov.tng  and juetice-loving  countr ies  o f  the  world,
a free and independent Kuwait would emerge and be rebuilt. I te  people  and
Qovernment  w o u l d  e v e n t u a l l y  br ing  t o  t r i a l  t he  I raq i  war  c r im ina l s  who  cons t i t u t ed
a  t h r e a t  t o  i n t e r n a t i o n a l  p e a c e  a n d  s e c u r i t y .

7. m (Morocco)  s a id  tha t  t he  t op i c  o f  t he  non-nav iga t i ona l  use8  of
internat ional  watercourses  was of part icular  importance for many developing
countries where drought and deeertification  were a constant threat, and where
rat ional  management  of  water  reaourccs and preservat ion of  water  qual i ty  were  v i ta l
for a growins populat ion. The framework agreement being prepared by the
Internat ional  Law Commiss ion would enable  riparian States  of an internat ional
watercourse  to  co-oyeeate  to their  mutual  advantage.

8. T h e  t i t l e  o f  a r t i c l e  2 4 , “Relationship between navigat,ional  and
non-nav iga t iona l  useat abeence  o f  pr ior i t y  among  usera”, shou ld  be  shor t ened  a f t e r
the word ~~uaes”. In paragraph 1,  the  express ion “in the absenae  of agreement to
the contrary” enabled users to decide how to derive maximum benefit from a given
internattonal  watercourse. Obviously any use must exclude damage to water
q u a l i t y . Paragraph 2  was  general ly  acceptable  but  would  be  mci-e compreheneive i f
the  obl igat ion not  to  cause  appreciable  harm to  other  States  wae ment ioned in  a
r e f e r e n c e  t o  draf t  a r t i c l e  0.

9. Draft  ar t ic le  25 , “ R e g u l a t i o n  o f  intsrnational  watercouraee”,  concerned  the
way i n  which opt imal  uee could be  made of  a  watercouree. Co-operation between
watercourse States should be more than a moral obligation, should be undertaken nt
t h e  b i l a t e r a l  o r  m u l t i l a t e r a l  l e v e l  a n d  s h o u l d  e x c l u d e  p o l i t i c a l  d i f f e r e n c e s . .

10. T h e  F r e n c h  t e x t  o f  a r t i c l e  2 5 ,  paragrsph  2 ,  shou ld  be  harmonivswd  w i th
ar t i c l e  24 ,  paragraph  1 ,  by  u s ing  the  phra se  “Anu&~-~-(~l’il  ne B
m” I Equi t ab l e  par t i c ipa t i on  o f  w a t e r c o u r s e  S t a t e s  i n  r e g u l a t i o n  should be
in  proport ion to  the benef i ts  which each of them derived from the watercourse,  and
the term “regulation” must be defined.

11. Paragraph 1  of  draft  art ic le  26, as proposed by the Speciei Rapporteur,
establishpj  an obligation which was ufdely  honoured in practice by watercourse
Statee. Consul tat ions  were the  best  way of  ensuring appropriate  management  ancl
protect ion of  the  watercourse, but  they could  not  be  ef fect ive  without  a  legal
f ramework f o r  co-operst ion. If  an organisat ion responsible  for management  and the
p e a c e f u l  s e t t l e m e n t  o f  d i s p u t e s  w e r e  t o  ba e s t ab l i shed ,  i n  p r inc ip l e  by an
internat ional  agredment, overlapping with  draf t  art ic le  4  on watercouree agreements
must be avoided.

12. In paragraph 2 the chapeau  should have  the  fol lowing wording: “The functions
o f  t h e  joinL organisation  s h a l l  b e , Malia, t h e  followinJr”. In order  to

/ . . .
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s i m p l i f y  t h e  a r t i c l e , the  chapeau  o f  paragraph 3 could be deleted,  and
eubparagraphs  (7) and  (b) added  to  the  i nd i ca t i ve  l i s t  o f  f unc t ions  men t ioned  in
paragraph 2 I

13. D r a f t  a r t i a l e  2 7 , “Protect ion o f  water  tosources  and installations”,  should be
amended to  avoid  overlapping with  other  draft  art ic les  and to  br ing out  the
e s s e n t i a l  n a t u r e  o f  t he  p ro tec t i on  o f  water  r e source s  and  in s t a l l a t i on s  and  the
obl igatory  nature of  consul tat ions  between the  watercourse  States .

14. The Special  Rapporteur  had also  submit ted dreft art ic le  28,  ent i t led  “Status
of  i n t e rna t iona l  waterrourses  and  wa ter  i n s t a l l a t i on s  i n  t ime  o f  a rmed  con f l i c t” .
T h e  i n v i o l a b i l i t y  o f  i n t e r n a t i o n a l  w a t e r c o u r s e s  a n d  r e l a t e d  i n s t a l l a t i o n s ,
f ac i l i t i e s  and  o ther  works  shou ld  be  an  ob l i ga t i on  founded  in  i n t e rna t iona l  l aw ,  t o
t h e  extent  t h a t  t h e  h u m a n i t a r i a n  p r i n c i p l e s  g o v e r n i n g  s u c h  i s s u e s  w e r e  g e n e r a l l y
recognised. Watercourses must not be used for military purposes or poisoned in
v i o l a t i o n  o f  t h e  r u l e s  o f  i n t e rna t iona l  human i t a r i an  l aw .

15. The Special Rapporteur’s  annex should be reduced and harmonised with States’
l i a b i l i t y  w i t h  f a u l t  a n d  l i a b i l i t y  w i t h o u t  f a u l t . Dra f t .  a r t i c l e  1 ,  d ra f t
a r t i c l e  -, paragraph 1, and  dra f t  a r t i c l e  4  o f  t he  annex  cou ld  be  r e t a ined .

16. Watercourse States should establ i sh  the  s tructures  and guidel ines  for
ful f i l l ing their  obl igat ions  under  the framework agreement . D r a f t  a r t i c l e s  7  a n d  8
should be  recast  to  make their  content  acceptable . The def ini t ions  of  the  terms
u s e d  i n  t h e  d r a f t  a r t i c l e s  w e r e  s c a t t e r e d  t h r o u g h o u t  t h e  text and  shou ld  be
transferred to  draft  art ic le  1 ,  on Use of terms.

17, Dra f t  a r t i c l e  2 ,  a s  adop ted  prov i s i ona l l y  by  the  Commis s ion ,  s t a t ed  tha t  t he
a r t i c l e s  a p p l i e d  t o  u s e s  o f  internationa? watercourses and to measures of
conssrvation  related to  those  uses. However, d r a f t  a r t i c l e  6  a l s o  m e n t i o n e d  t h e
development and protection  of watercourses, w h i l e  d r a f t  a r t i c l e  7 ,  p a r a g r a p h  1  (e),
ment ioned protect ion and development  in  addit ion to  conservat ion. The two terms
“utilisation”  and “protect ion” w e r e  m e n t i o n e d  i n  d r a f t  a r t i c l e  9 . The draft
a r t i c l e  o n  t h e  s c o p e  o f  t h e  a r t i c l e s  s h o u l d  therePore a l s o  c o v e r  t h e  d e v e l o p m e n t ,
pro tec t i on , u t i l i s a t i on  and  conserva t i on  o f  w a t e r c o u r s e s .

18. H i s  d e l e g a t i o n  w e l c o m e d  t h e  p r o v i s i o n a l  a d o p t i o n  o f  draEt a r t i c l e s  2 2  t o  2 7  a t
the forty-second sess ion of  the  Commiss ion. However , t.o comply  with  their
ob l i ga t i on s  i n  r e spec t  o f  t he  p ro tec t i on  and  pre se rva t i on  OC er!osystems  and  t.he
m a r i n e  e n v i r o n m e n t ,  d e v e l o p i n g  c o u n t r i e s ,  d e s p i t e  t h e i r  g o o d w i l l ,  uomotimoe
required appropriate  assistance.

19. T u r n i n g  t o  t h e  t o p i c  of S t a t e  r e s p o n s i b i l i t y ,  h e  s a i d  that: the q u e s t i o n s  d e a l t
with  by the  Specia l  Rapporteur &II his second report and the dicussions to which
they had given r ise  in  the  Commiss ion were an indicat ion of  the  interest  shown in
that  important  and complex aspect  o f  internet ionel  law. The Special Ropporteur had
proposed  th re t  new  dra f t  a r t i c l e s , a r t i c l e  8 o f  wh ich  prov ided  for  compensa t ion  for
a n y  dsmage  no t  covered  by  r e s t i t u t i on  i n  k ind  wh ich  was  acGnamically  a s s e s sab l e .

/ . I .
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The ef fort  to codify  and develop internat ional  law Pn matters  of  compensat ion
required a flexible and cautious approach, and (;he principle  of  equi ty  muet
predominate. The Chors6w Factory  caoe had given ties, to  reasonable  guidel ines
which could provide the  baais for  general  rules  which could  be  adjusted to  each
case a

20. Although rest i tut ion in  kind was  discussed in  the  commentary to  draft
a r t i c l e  7 ,  t h e  abselrl+ o f  pin agreed  d e f i n i t i o n  was n o t  c o n d u c i v e  t o  u n d e r s t a n d i n g
the  proposed  dra f t  a r t i c l e  8 . A l t h o u g h  a l t e r n a t i v e  ( a )  o f  paragraph  1  o f  the  dra f t
a r t i c l e  w a s  b r o a d l y  s a t i s f a c t o r y , it would be  preferable  for the  French text  to
s t a r t  w i t h  t h e  w o r d s  “L’Y&A.LJ.~& a  l e  droit d’e.x&z” and for  the  text  to  ment ion
the obl igat ion to  pay compensat ion.

21. Paragraph 2  should deal  pr imari ly  with  compensat ion for  euch materia l  harm
d i r e c t l y  caused t o  t h e  Ptate  a s  w a s  e c o n o m i c a l l y  asseaaable,  in  order  t o  permi t
c a l c u l a t i o n  o f  e q u i t a b l e  and roeeonable compensa t ion . The component elements of
moral  damege were  too  ahtract, 80 tha t  such  damage  was  d i f f i cu l t  t o  quentify  in
most c a s e s . T h e  c o n c e p t  m e r i t e d  f u r t h e r  i n v e s t i g a t i o n .

22. Paragraph 3  should be  recast in  the  interest  of  c lar i ty  and be based on the
idea of  a  loss  of  actual  and not hypothet ical  prof i t . In  paragraph 4,  the
expression  “an UninLerrupted c a u s a l  l i n k ”  w a s  unclmrt the causal  l ink between the
damage and the  internat ional ly  wrongful  act  must  be  direct ,  exclus ive  and
cont inuous. P a r a g r a p h  5  i n t r o d u c e d  t h e  l o g i c a l  c r i t e r i o n  o f  propor t iona l i t y ,  and
wal thus  acceptable  I S ince  i t e  con ten t  m igh t  app ly  t o  r epara t i on  in  g e n e r a l ,  i t
should be  made a separate  art ic le .

23. Wi th  r egard  to  draft a r t i c l e  9 , i n t e r e s t  s h o u l d  b e  c a l c u l a t e d  by t he  t r ibuna l ,
t ak ing  in to  accoun t  the  c i r cums tance s  spec i f i c  t o  each  caee, The  idea  o f  t he  d ra f t
a r t i c l e  m i g h t  b e  m o r e  a c c e p t a b l e  i f  i n c o r p o r a t e d ,  i n  v e r y  g e n e r a l  t e r m s ,  in  a
paragraph  o f  d ra f t  a r t i c l e  8 .

24. The Special  Rapyorteur  had a lso  proposed draf t  art ic le  10,  ent i t led
“Sa t i s f ac t ion  and  guaranteec  of  non- repe t i t i on” . In  the  con tex t  o f  r epara t i on  fo r
moral  in jury, i t  wag e v i d e n t  t h a t  t h e  S t a t e  c o m m i t t i n g  t h e  i n t e r n a t i o n a l l y  w r o n g f u l
ac t  shou ld  no t  be  humi l i a t ed  onrl t h a t  i t s  s o v e r e i g n t y  s h o u l d  n o t  be impa i red . For
that  reason, the  pun i t i v e  and  d i spropor t iona te  na ture  o f  compeneation b y
satisfaction must be mitigated. SJmilarly, tha  guaran tee s  o f  non - repe t i t i on  o f  t he
internat ional ly  wrongful act  should not  k~e imperat ive  in  case8 of  la.r.r:a- mn~&xLKB  and
f a i l u r e  t o  f o r e s e e . Compensntion  and satisfaction might on occasion coincide when
the injured State and the Stotcl  c.:orntnittiny  t;h intern~t.Lonally  wrongful rac:t.  agrend
o n  a  politicnl  settlement.

25. The issue of t-he itnyat:t- uI: fault. on the forms cr,d clegress of reparation, was
s t i l l  c o m p l e x , al though there  haA been agreement  on recognising  faul t  R R  having a
c e r t a i n  r o l e  i n  the 1iahilit.y nF State8 hot\ for crimes and Aelicta. Tt WRS,
however ,  diff ic!uJt.  t.o estahlif,II  how faul t .  could  be  at tr ibuted to  a  State ,  RnA how R
S t a t e ’ s  d e l i b e r a t e  .intentio:l  or n e g l i g e n c e  c o u l d  b e  d e t e r m i n e d . R e s p o n s i b i l i t y  i n

/ . . .
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s u c h  asses often l a y  w.Cth d i f f e r e n t  g o v e r n m e n t  b o d i e s  a t  d i f f e r e n t  levels.  A
aautioue approach to the problem was thus called for, but its solution would he an
important  s tep forward in  the  development  of internat ional  law.

26. Mr. D (Qreece), r e f e r r i n g  t o  c h a p t e r  I I  of t he  r epor t ,  s a id  tha t  his
d e l e g a t i o n  a p p r o v e d  o f  t h e  t h r e e  n e w  a r t i c l e s  p r o v i s i o n a l l y  attoptedt  on
in te rna t iona l  terror ism,  m e r c e n a r i e s  and t he  i l l i c i t  t r a f f i c  i n  narco t i c  drugs.  I t
did not, however, aonsider  tha t  t he  c r im ina l  na ture  o f  t e r ror i s t  a c t s  had  been
suffiaisntly def ined and wondered whether  those  artiales  should be  reta ined,
Internat ional  terrorism should a lso  be  made a  cr iminal  offence, s ince  i t  involved
eats committed by individuals and, like drug trafficking, by its very nature
const i tuted a  crime against  humanity.

27. H i s  d e l e g a t i o n  s t r e s s e d  t h e  c o m p l e x  a n d  d i f f i c u l t  n a t u r e  o f  t h e  t h r e e  a r t i c l e s
r e l a t i n g  t o  c o m p l i c i t y ,  c o n s p i r a c y  ana a t t e m p t . A l l  t h ree  ra i s ed  i s sue s  wh ich  mus t
be handled with due attention and aaution.

28. Qreece had expressed i t s  support  for  the  establ ishment  of an internat ional
criminal court having competence solely for the crimes to be definer3 in the draft
Code. Such competence would,  for  obvious  reasons,  be  exclus ive  in  the  case  of
crimes against. geace  and concurrent in that of crimes against humanity.

29. With regard to the idea of including a provision concerning the breach of a
treaty  des igned to  ensure  internat ional  peace and securi ty  (paragraphs  89 to  92 of
t h e  r e p o r t ) , h is  delegat ion could  not support  the  proposal , F i r s t ,  t r e a t i e s  o f
tha t  k ind  w e r e  g e n e r a l l y  a n t i q u a t e d  a n d  t h e i r  v a l i d i t y  m i g h t  b e  d o u b t f u l .
Secondly,  such a  provis ion, if adopted, would have to be followed by so many
exoeptions  t h a t  i t  w o u l d  b e  e x t r e m e l y  diffioult, i f  n o t  i m p o s s i b l e ,  t o  a p p l y .
T h i r d l y ,  t h e  l&w of  t r e a t i e s ,  the l a w  of i n t e rna t iona l  r e spons ib i l i t y  and  the  l aw
o f  t h e  c o l l e c t i v e  secur i ty  of  t he  Un i t ed  Na t ion s  shou ld  be amply  su f f i c i en t  t o
cover cuah cases.

30. I n  t h e  l i g h t  o f  r e c e n t  e v e n t s  i n  t h e  Gulf cris is ,  h e  r e c a l l e d  a  p r o p o s a l  h e
had made in 1989. The draft  Code establ i shed,  as  crimes against  peace,  the threat
o f  a g g r e s s i o n  ( a r t i c l e  1 3 )  a n d  a g g r e s s i o n  i t s e l f  ( a r t i c l e  121, b u t  t h e  t w o  a r t i c l e s
d id  no t  cover  c r im ina l  ac t s  commi t t ed  a f t e r  an  ac t  o f  aggre s s ion . He had in mind
i l l e g a l  a n n e x a t i o n , a s  had  been  perpe t ra t ed  agai.?st Kuwa i t ,  o r  t he  a r t i f i c i a l
creat ion of a case  of i l legal  success ion of  States , as  had occurred at  the  expense
of the Republic of Cyprus. The drnft Code should therefore  go further  by providing
penal t ies  for  a l l  acts  carr ied out  by  the  aggressor in  order  to  ensure  his  i l legal
domination,  such as  the  i l legal  occupat ion, annexat ion and sucession  of  States .
Each State ,  and the  internat ional  community  as  a  whole,  had a  duty  to  br ing about
f u l l  r e s t o r a t i o n  o f  i n t e r n a t i o n a l  l e g a l i t y . For that  reason,  the draft  Cods  should
include a  new provis ion worded on Lhe fol lowing l ines ; “ I t  i s  a  cr ime  aga in s t
peace del iberately  to  disregard binding dec;isions of the  Securi ty  Counci l  intended
t o  e n d  a  c a s e  o f  a g g r e s s i o n  a n d  t o  e l i m i n a t e  i t s  i l l e g a l  c o n s e q u e n c e s ” . He hoped
that the Special Rapporteur and the International Law Commission would consider
tha t  p roposa l .

/ . . .
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31. Turning to ahapter  IV of  the report, which dealt rith the law of the
non-mvigational  ‘ARJM o f  i n t e r n a t i o n a l  wkteraouraea.  h e  s a i d  t h a t  d r a f t  a r t i c l e s  2 2
to  27,  as  provis ional ly  adopted by t h e  Commiseion,  seemed o n  the whole  to  be
s a t i s f a c t o r y . They were largely baeod on the Convention on the Law of  the Sea and
other relevant  internat ional  instruments . In particular, his d e l e g a t i o n  s u p p o r t e d
the  use  o f  the  word necosyetemn. However, the requisite balance had. not yet been
aahieved, in artiale  23, paragraph 2, between the rights of upstream and downstream
coun t r i e s . In  add i t i on  t o  t h e  p r e v e n t i o n , reduc t ion  and  con t ro l  o f  po l l u t i on ,  t he
paragraph should make provision, if only  under certain  condit ions,  for  the
el iminat ion of pol lut ion, S i m i l a r l y ,  i n  a r t i c l e  26, a f t e r  t h e  wordra  “prevent” a n d
“mitigate@@,  t h e  term8  “con t ro l”  and ,  i f  po s s ib l e ,  @*eliminate”  shou ld  be  added .

32, With regard to  art ic le  24,  due account  should be  taken of certain  specif ic
interesta,  p a r t i c u l a r l y  i n  c o n n e c t i o n  w i t h  s m a l l  r i v e r s ,  euch a s  t h e  p r o t e c t i o n  o f
pub l i c  hea l th  and  ma in ta in ing  su i t ab l e  w a t e r  q u a l i t y  for domes t i c  and  agr i cu l tu ra l
~888, i n t e r e s t s  whiah m i g h t  b e  o f  v i t a l  importanae f o r  s o m e  reglow. A  s u g g e s t i o n
to that  ef fect  was  made in  paragraph 262 of  the  report .

33. Article 25, and in particular the term “regulation” should be made more
spec i f i c . Article 26 wau one of  the  key  provieione of the draft . Paragraph 1 of
art ic le  27 should  be worded more restr ic t ive ly . F i n a l l y , a r t i c l e  2 8  s h o u l d  t a k e
into  account  the  rulet- governing the  law of  armed confl ict ,  and should in
part icular  contain certain def ini t ions  mentioned in  paragraph 297 of the  report ,
euch as  poieoning of  water  resources and the divereion  o f  r ivers  f rom their
cour se s . In addit ion,  the  term “inviolable” was scarcely  comprehensible  in  the
context  o f  the  artbole  and  shou ld  be  c l a r i f i ed .

34. F i n a l l y ,  a n n e x  I , a n d  p a r t i c u l a r l y  i t s  f i r s t  f i v e  a r t i c l e s ,  s e e m e d  p o s i t i v e
and useful . His  delegat ion could,  however, accept  tho idea of incorporat ing those
prov i s ions  i n  an  o p t i o n a l  p r o t o c o l .

35, Some delegat ions  had criticieed the draft  under  considerat ion,  taking the  v iew
that  i t  benef i ted downstream more than upstream countr ies . He  did not  share that
opinion. The concept of “appreciable  harm”, u s e d  i n  a r t i c l e  8 %nd o t h e r  p r o v i s i o n s
o f  t h e  d r a f t ,  c l e a r l y  p r o v e d  t h e  c o n t r a r y  a n d  h i s  d e l e g a t i o n  h e l d  r e s e r v a t i o n s  w i t h
regard to  use  of the  term “appreciable”,

36. In  conc lu s ion ,  he  expre s sed  the  hope  tha t  t he  d ra f t  a r t i c l e s  wou ld  be
completed in second reading et the 1991 session of the Cornmissiont they were of
extreme urgency and ehould bo finalised  as  soon as  poss ible  as a  Pramework
agreement.

3 7 .  M r .  &Ui&L(ITB (Qermany) s a id  tha t  t here  had  been  a  r ecen t  t endency  i n
in t e rna t iona l  l aw  to  l im i t  t he  immun i ty  o f  S ta t e s  f rom the  j u r i sd i c t i on  o f  t he
c o u r t s  o f  o t h e r  S t a t e s  - a  necessary  d e v e l o p m e n t  i n  v i e w  o f  t h e  i n c r e a s e  i n
international exchanges and co-operation among States. Germany favoured a  l imit ing
approach to  the principle  of  St.ate  immunity, a  pract ice  which was  a lso  fol lowed by
the German courts I

/ . . .
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38. Turning to chapter III of the report, he welcomed the combination of original
articles 2 and 3 to form new article 2 and the Special Rapporteur's proposal to
change the words "commercial contract" in paragraph 1 (c) to read "commercial
transaction". However, the article continued to provide thatr in determining
whether an activity was a commercial transaction, not only.its nature but also its
purpose should be taken into account. As the determination of whether an activity
was a "commercial transaction" was currently governed not by an agreement between
the States concerned but by their practice, it would be hard for contracting
parties to predict how an activity would be classified. Accordingly, he continued
to advocate that the nature of a transaction should be the sole criterion.

39. With regard to article 11 IJ&, the revised draft submitted by the Special
Rapporteur was far clearer than- the original draft and made it obvious that the
provision was indeed intended to grant immunity. As a minimum requirement for
granting immunity, transparency must be ensured with regard to the capital
resources of the State enterprise, for example, by means of a commercial register.
The second sentence established an exemption from immunity in the event of claims
on the State where a State enterprise acted on its behalf. While that exemption
was welcome, in such cases the transaction would generally be concluded in the name
of the State, so that the latter was the contracting party and would not be granted
imwnity under article 11.

40. With regard to the title of chapter III, part III, it would be expedient to
find a neutral wording which would obviate the need for a commentary on the
divergent theories of absolute and relative immunity.

41. With regard to draft article 12, he favoured a greater limitation of immunity
than that contemplated in the draft adopted by the Drafting Committee, particularly
in the case of labour-law disputes. The misgivings expressed by some States
regarding the deletion of subparagraph (a) could be taken into account by the
Special Rapporteur's proposal as set out in paragraph 177.

42. In the case of draft article 13, the Drafting Committee had not adopted the
Special Rapporteur's suggestion, which his delegation had welcomed, namely, to
delete the last half of the sentence. As adopted by the Drafting Committee, the
text could be interpreted to mean that immunity could always be invoked for
transboundary injuries or damage.

43. Re supported the Special Rapporteur's recommendation to delete the word
"non-governmental" in draft article 18, paragraphs 1 and 4, because the criterion
of "canmercial purpose" was in itself sufficient to ensure that immunity was not
granted. With regard to draft article 21, differences between immunity granted for
contentious proceedings and for enforcement proceedings should be kept to a
minimum. He supported the Special Rapporteur's proposal that draft articles 21 and
22 should be merged. New article 21 took into account his delegation's view that
the phrase in original article 21 "[, or property in which it has a legally
protected interest,]".resulted  in an undesirable expansion of immunity. The
question of whether the phrase "[and has a connection with the object of the claim,

/ . . .
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or  with  the  agency or  instrumental i ty  against  which the  proceeding waw directed)”
shoulJ be maintained ill new art ic le  21,  paragraph 1  (c), require& further
examination, al though delet ion would appear  to  be  indiaeted, The words ‘*ad used
for monetary purposca” which had been added to now srticld 22, paragraph 1 (cl,
r e f l e c t e d  a  requf.tst b y  h i s  d e l e g a t i o n .

44. New art ic le  23 appeared to  be  expedient ,  in  that  i f  a  State  could  invoke
immunity in contentious proceedings where an autonomous State entity which pursued
commercial  purposes  was  l iable , torced execution on the State’s property must be
poss ible  where  the  State  placed such property  at  the  disposal  of  the  autonomous
State  ent i ty  for  commercial  purposes .

45. He welcomed the suggestion that the words “and i f  t h e  c o u r t  h a d  j u r i s d i c t i o n
in  accordance  w i th  the  p re sen t  a r t i c l e s” should be added to draft  art ic le  25,
paragraph 1, and interpreted the  addit ion to  mean that  the  question of  immunity
must be examined by the court f&.PffFCIO,.

46. With regard to  the  law cjf the  non-navigat ional  uses  of intsrnat!.onal
w a t e r c o u r s e s ,  Qermany, a s  a  r i p a r i a n  S t a t e  o f  s e v e r a l  m a j o r  w a t e r c o u r s e s ,  was
p a r t i c u l a r l y  i n t e r e s t e d  i n  t h e  d e v e l o p m e n t  of i n t e r n a t i o n a l  l a w  in  t he  f i e ld  o f
environmental  protect ion. The Commirrsion  had drafted language which macle J.t
su f f i c i en t l y  c l ear  when  r ipar i an  S ta t e s  o f  i n t e rna t iona l  watercourees  muat t a k e
act ion to  prevent  or  reduce any harmful  ef fect  of  certain condit ions  or  human
conduct  on other  watercourse  States  or  their  environment . The proposed articlee
were  a l so  c lose ly  re lated  to  other  rules  of internat ional  law serv ing the  same
purposa) t h a t  c l o s e  l i n k  w i t h  e x i s t i n g  c o n v e n t i o n s  w o u l d  b e  c o n d u c i v e  t o
establishing tile most comprehensive system possible of complementary global and
r e g i o n a l  regimes o f  i n t e rna t i ona l  wa te rcour se s .

47, Draft  art ic le  23 imposed a general  obl igat ion on watercourse  States  to  prevent
?nd reduce  po l lu t i on  o f  i n t e rna t iona l  wa te rcour se s ,  and  in  add i t i on ,  i t s
paragraph  3  r equ i red  them to  co -opera te  i n  i den t i f y ing  harmfu l  eubstances.  T h a t
provis ion underscored the concept  of prevent ive  measures  to  protect  watercourses .
Dra f t  a r t i c l e  24  was  a  f o rward - look ing  prov i s i on  i n  tha t  i t  tuok accoun t  o f  t he
i n t r o d u c t i o n  o f  “new species” in to  i n t e rna t iona l  watercourses .  D r a f t  a r t i c l e  2 5
repre sen ted  an  impor tan t  add i t i on  to  g loba l  and  reg iona l  e f fo r t e  t o  p ro tec t  t he
marine environment. His country, bordering on the  heavi ly  pol luted  North  ancl
Balt ic  Seas , r e a l i s e d  t h a t  r i v e r s  m u s t  n o t  b e  c l e a n e d  u p  a t  t h e  e x p e n s e  o f  t h e
marine environment. D r a f t  a r t i c l e  2 6  made i t  c l ea r  tha t  t he  r e spons ib i l i t y  o f
watercourse  States  included not  only  pract ices  in  their  sphere  of competence but
aleo other  sources  of  hazard. U n d e r  d r a f t  a r t i c l e  27, n w ide - rang ing  prov i s i on
wh ich  a l so  i nc luded  non-contructing  S t a t e s , watercourse Statou w o u l d  ho obliged t o
p r e p a r e  j o i n t l y  f o r  e m e r g e n c y  Hituations  and  to  t ake  appropr i a t e  actior: tl: t h e y
aro6e.

40. Wi th  r egard  to  the  de f in i t i on  o f  an  i n t e rna t iona l  wa te rcour se ,  he  r e i t e ra t ed
h i s  view  tha t  the  dra f t  articles shou ld  u se  the  w ider  t s rm  “ in t e rna t iona l
watercourse  system” so  as  to  ensure  the  most  comprehensive  and ef fect ive  protect ion
p o s s i b l e .

/ l . .
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49. The eight draft articles proposed for annex I required further ersminatioa.
He welcomed the approach taken by those provisions and felt that three oentral
ideas should be emphasised8 f i r s t ,  t he  pr inc ip l e  tha t  wateraourse Sta tes  shou ld
at tach  t h e  s a m e  i m p o r t a n c e  t o  p o s s i b l e  a d v e r s e  e f f e c t s  on  o ther  Stateo of
a a t l v i t i e s  in  the ir  terr i tor ies  as  to  s u c h  e f f e c t e  i n  t h e i r  o w n  t e r r i t o r y )  second,
the  equal  treatment  of natural  or  jur idical  persona in  other  States  and of  those in
the  w a t e r c o u r s e  S t a t e d  o f  or ig in  An r e s p e c t  o f  t h e  p r e v e n t i o n  o f  and  i n format ion  on
poss ible  haaards  as we:1 as aompensat ion where damage  had aatual ly  occurredr  third:
the  s t rengthen ing  of  the  pos i t i on  o f  pr iva te  p e r s o n s  in  erercisinq tho se  r igh t s .
Those  pr inciples  were consis tent  with  current trends in environmental  pol icy  and
were increas ingly  being incorporated into  international  instrwnsnts  dosiqnsd to
pro tec t  t he  r i gh t s  o f  t he  i nd i v idua l  aga ins t  t rensboundary  hasards .  In  tha t
con tex t ,  he  had  no  o b j e c t i o n  t o  t h e  w o r d i n g  o f  artiales 1 ,  2 ,  3 ,  4 ,  paragraph  1 ,
and art ic le  6 ,  except  to  ask whether  art ic le  4 ,  paragraph i, and art icle  5 did not
place  obl igat ions  on future  contract ing States  which were too  extens ive  and too
d i f f i c u l t  t o  d e f i n e .

50. Understandably  indiv iduals  who might  potent ia l ly  be  af fected would a lso  wish
t o  b e  i n v o l v e d  i n  t h e  p r e p a r a t i o n  i n  o t h e r  S t a t e s  o f  dec i s i ons  de s igned  to  avoid
haaards .  However, a  l e g a l  c l a i m  t o  b e  i n v o l v e d  s i m i l a r  t o  t h a t  g r a n t e d  by  the
nat ional  law of other  States  to  their own nat ionrls  or organisat ions  would place a
g r e a t  s t r a i n  o n  s u c h  p r o c e d u r e s .  O f  c o u r s e , the provisions proposed by the Special
Rapporteur  were  v irgin  terr i tory  for  many States . T h e  n a t i o n a l  l e g i s l a t i o n  and
dif ferent  legal  tradi t ions  of Member States suggested that  i t  might be poss ible  to
reach aqreement  only on the lowest common denominator. T h a t  a p p l i e d  e s p e c i a l l y  t o
t h e  s t a t u s  o f  p r i v a t e  i n d i v i d u a l s .

51. m. CALEROV  (Brasil) said that only slow progress had been achieved
o n  t h e  t o p i c s  o f  S t a t e  r e s p o n s i b i l i t y  a n d  i n t e r n a t i o n a l  l i a b i l i t y  f o r  i n j u r i o u s
consequence s  a r i s i ng  ou t  o f  a c t s  no t  p roh ib i t ed  by  i n t e rna t iona l  l aw  ( chap te r s  V
and VII,  respect ive ly ,  of  the Commission’s  report).  Given their  aomplerity that
was understandable, but the point should have been reached from which the
Commission could move at a faster and more stc-ady pace. The result6 of the
forty-second session’s work were only mildly sk\tisfyinq,  no general agreement
having been reached on some basic issues. The Commission and the two Special
Rapporteurs  should  be  encouraged to  ensure  the  suacescful  ear ly  complet ion o f  t h e
work, thus making a signal contribution to the Decade of International Law.

52. I t  was part icular ly  to be regretted that  in  connect ion with  State
re spons ib i l i t y  the  Commis s ion  had  f a i l ed  to  i nd i ca t e  the  specific i s sue s  on  wh ich
the express ion of  v iews by Governments  would be of  special  interest  for  the
con t inua t ion  o f  i t s  work , as had been requested in General Assembly resolutions of
which resolut ion 44135  was  the  most recent . Too many questions were raised by the
dra f t  a r t i c l e s  on  S t a t e  r e s p o n s i b i l i t y  f o r  a n y  d e l e g a t i o n  i n  t h e  S i x t h  C o m m i t t e e  t o
address  them al l . Without guidance from the Commission, comments were likely to be
made at random, and some delegat ions  might  even feel  tempted not  to  s tate  their
p o s i t i o n s  a t  till, f ear ing  tha t  t he i r  v i ew  migh t  no t  be  of  use  fo r  the  con t inua t ion
of the Commission’s work on the topic.

/ l . .
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53. Referr ing to  art ic le  8 of  the draft  on State reeponeibi l i ty ,  he,  agreed with
the view expressed in the Commission  and endorsed by the Special Rapporteur
(paragraphs 346 and 347 of the report) that the preeent title should be changed to
“Pecuniary compensation”. There was no eubetnntive difference between the two
a l t e r n a t i v e  vereions proposed  for  paragraph  1  of  t h e  a r t i c l e ,  and  the  i nd i ca t ion  o f
the  purpose  o f  pecun ia ry  compensa t ion  cb ld be  s imp l i f i ed ,  i f ,  aa p r e v i o u s l y
suggested by his delegation, art ic le  7  on rest i tut ion were  to  be  drafted more
alearly.

54. R e f e r r i n g  t o  a r t i c l e  8, paragraph  2, he  s a id  that  t he  expre s s i on  “any
economically assessable damage” w a e  appropriater  t h e  e x p r e s s i o n  “ m a t e r i a l  demage”
migh t  appear  p re fe rab le  at f i r s t  s i gh t ,  but  i t  cou ld  be  i n t e rpre tod  i n  the  nar row
s e n s e  o f  p h y s i c a l  damage, no t  cover ing  d a m a g e  t o  some  righta 6UCh a8 i n t e l l e c t u a l
tighte, which might  repreeent  considerable  economic loss . The paragraph aleo spoke
of “any moral damage”, but seemed to imply that only such moral damage a8 was
%aonomically  aaseeaable”  was meant. To consider that no moral damage to the State
was economical ly  asseaeable whi le  some  mural  damage to  indiv iduals  could  be so
aeeessed seemed illogicalt  notwithstanding the arguments advanced by the Special
Rapporteur  in  favour of  hie posit ion, h i s  d e l e g a t i o n  saw n o  n e e d  t o  eingle  o u t
d a m a g e  to  na t iona l s  i n  either A r t i c l e  8 or  a r t i c l e  1 0 . If  damage to  a  nat ional
could  be  economical ly  assessed, i t  s h o u l d  g i v e  r i s e  t o  a n  o b l i g a t i o n  o f
compensa t ion )  i f  i t  cou ld  no t , there  shou ld  be  an  ob l i ga t i on  o f  satiefection.

Hie delegat ion agreed that  the  damage to  be  compensated included both
L and vcassans i t  wag not  s a t i s f i ed ,  however ,  w i th  the
def in i t ion  of  J.uggum cwumu proposed  i n  a r t i c l e  8 ,  paragraph  3 .  No t  on ly  was  the
phrase eomewhat oddly turned, but  i t  a l s o  f a i l e d  t o  s p e c i f y  w h a t  w a s  t o  be
c o n s i d e r e d  a  lees o f  p r o f i t s . It was to be hoped that the Commission would arrive
at a more convincing wording.

56. While his delegation had Borne doubte regarding the expression “an
u n i n t e r r u p t e d  c a u s a l  l i n k ” used in  paragraph  4  o f  t h e  a r t i c l e ,  e v e n  w i t h  t h e
explanat ion provided by the  Special  Rapporteur  in  paragraph 371 of  the  report ,  i t
walP  etill more skeptical abolrt some of  the euggestione  made in the Commission and
ref lected in  paragraph 372. I f  the  Commiceion could  agree  that  “the  cause  must not
be too remote or speoulative” and  tha t  there  shou ld  be  “a su f f i c i en t l y  d i r ec t
c a u s a l  relationehip” between the wrongful act and the damage, a8 aome members had
argued, then the beat answer might indeed be to provide an adequate explanation of
the  sxpreeeion “uninterrupted cautial l ink” in  the  commentary.

57. The  pr inc ip l e  s e t  f o r th  in  p a r a g r a p h  5  o f  t h e  a r t i c l e ,  n a m e l y ,  that t h e  S t a t e
which committed  a wrongful  act  was reoponaible only  for  the  damage caused  by that
ac t ,  wae a  truism and ,  a s  such ,  un l ike ly  t o  be  d i spu ted . That  being so,  i t  WBB
hardly  appropriate  to  speak of  the  compensat ion being “reduced accordingly”;  in
fact ,  compensat ion should not  be  reduced but  should s imply  apply  to  that  part  of
the damage which had been caused by the wrongful act. T h e  r e f e r e n c e  t o  pofisible
“contr ibutary  negl igence” on  the  par t  o f  t he  i n ju red  S ta t e  appeared  unnece s sa ry ;  i f
the  in jured State  concurred in cau[*.ing the  damage, the part  of  the  damage thus
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caused obvious ly  could  not be at tr ibuted to  the  wrongful  act . That was a simple
consequence of the principle of apportionment of damage and did not require to be
ment ioned in the text. He did not propose to comment on article 9, since many
members of the Commission had spoken in favour of its deletion and the Special
Rapporteur, in paragraph 397 of the report, had agreed with  that  suggest ion.

5 8 . T h e  r e f e r e n c e  t o  l e g a l  i n j u r y  i n  a r t i c l e  1 0 ,  p a r a g r a p h  1 ,  w a s  i n a p p r o p r i a t e .
Sa t i s f ac t ion  in  t he  fo rms  ind i ca t ed  i n  the  paragraph  was  no t  due  fo r  e very  Wrongful
act b u t  w a s  r e s e r v e d  for  i n s t ance s  of  m o r a l  i n j u r y ,  t r a d i t i o n a l l y  e q u a t e d  w i t h
i n j u r y  t o  a  S t a t e ’ s  d i g n i t y ,  h o n o u r  o r  p r e s t i g e . The text  should  make it perfect ly
c l e a r  t h a t  s a t i s f a c t i o n  w a s  t h e  r e m e d y  t o  b e  a p p l i e d  t o  a  m o r a l  i n j u r y  i n  i t s
t r ad i t i ona l  s en se  and  n o t  t o  l e g a l  i n j u r y , a much wider concepts even some
prec i s i on  shou ld  be  g i ven  to  the  concep t  o f  mora l  i n ju ry ,  perhaps  th rough  a
r e f e r e n c e  t o  t h e  i n j u r e d  Sta te ’s  d ign i t y ,  honour  or  p r e s t i g e .

59. As  t o  the  fo rms  o f  s a t i s f ac t i on  ind i ca ted  in  paragraph  1 ,  he  agreed  w i th  tho se
member8 of the Commission who had suggested that the reference to punitive damages
was  unnecessary  and should be  deleted, With reference to  the  proposed inclus ion of
sssurances or  sa f eguards  aga in s t  r epe t i t i on  a s  a  fo rm o f  s a t i s f ac t ion ,  he  d id  not
helieve t h a t  s u c h  g u a r a n t e e s  s h o u l d  b e  e n v i s a g e d  o n l y  i n  c a s e s  o f  m o r a l  i n j u r y ,  b u t
might  a lso  have an important  role  to  play  in  connect ion with  wrongful  acts  which
caused economical ly  assessable  damage, The Special  Rapporteur’s  readiness  to
c o n s i d e r  a  s e p a r a t e  a r t i c l e  f o r  g u a r a n t e e s  o f  n o n - r e p e t i t i o n  w a s  t o  b e  w e l c o m e d .

6 0 . He also had doubts  concerning the assert ion in  paragraph 3 that  the
declarat ion of  wrongfulness  of an act  by  a  competent  international tr ibunal  might
c o n s t i t u t e  i n  i t s e l f  a n  a p p r o p r i a t e  f o r m  o f  s a t i s f a c t i o n . While  such a  declarat ion
migh t  be  an  adeguate fo rm o f  r epara t i on  fo r  a  l ega l  i n ju ry ,  s a t i s f ac t i on  fo r  mora l
in jury  as  such would require  some form of  posi t ive  conduct  on the  part  o f  the
o f f end ing  S ta t e . L a s t l y ,  h e  a g r e e d  w i t h  p a r a g r a p h  4  o f  t h e  a r t i c l e . In no case
shou ld  s a t i s f ac t i on  imp ly  humi l i a t i on , n o r  s h o u l d  i t ,  i n  p r i n c i p l e ,  r e s u l t  i n  the
v i o l a t i o n  o f  a  S t a t e ’ s  s o v e r e i g n  e q u a l i t y  o r  d o m e s t i c  j u r i s d i c t i o n . However, the
language of the paragraph as a whole could be improved.

61. Turn ing  to  the  t op i c  o f  i n t e rna t i ona l  l i ab i l i t y  f o r  i n ju r iou s  consequence s
ar i s i ng  ou t  o f  a c t s  no t  p roh ib i t ed  by  i n t e rna t iona l  l aw ,  he  s a id  tha t  t he  l a rge
number of  draft  art ic les  presented by the  Special  Rapporteur  did  not  mean that  work
on the topic  was  advancing rapidly:  on the  contrary, the Commission had not yet
set t led  some of the  problems fundsmental  to  the  topic ’s  further  development . The
Commi t t ee ’ s  t a sk  was  f ac i l i t a t ed  i n  the  p re sen t  instancn  b y  the ind i ca t ion  in
paragraph 531 of two specific! points on which comments were invited. Hefore
p r e s e n t i n g  i t s  v i e w s , h i s  de l ega t i on  w i shed  to  expre s s  i t s  apprecifltion  t o  t h e
Spec ia l  Rappor teur  fo r  h i s  sk i l f u l  hand l ing  o f  a  most d i f f i cu l t  t op i c .
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62. The f irst  question concerned the introduction of  a l ist  of  dangerous
substances  as a  possible  aid in c larifying the concept  of  s ignif icant  rick. #is
d e l e g a t i o n  h a d  n o t  favoured  a  l i s t  o f  ac t iv i t i e s  invo lv ing  r i sk  hnd it: did not
favour a list of dangerous substances. The  fac t  t ha t  a  subatanco incluQmI in  tho
list was being handled did not mean that the activity in question necessarily
created a risk of transboundary harmt on the other hand, such a risk might be
created by activities which had no connection whatsoevar with a dsngoroun
substance. In the l ight  of  the considerations aet  forth in  paragraph 483 of  tto
report it seemed clear that the advantages of  a list would be minimal and that the
effort  involved i n  preparing such a l ist  would not be juotified. More impor tent
would be to make sure that the rules designed to govern the obligations of States
concerning act ivit ies  involving substantial  r isk were f lexible  and did  not.  place a
etraitjacket  upon States. Particular care should be exercised with regard to
procedural rules which, when spelt  out in too much detai l ,  tended to  g ive  r ise  to
bureaucracy.

63. With regard to the second point raised by the Commission (para.  531 (b) ), hjs
delegation considered that  l iabi l i ty  of  the State  in the  s i tuat ions  mentioned
should not be completely excluded but might, i n  some instances, be considerably
reduced, becoming merely residual. The main purpose was, a f t e r  a l l ,  t o  eatabliruh
rules aimed at ensuring that an innocent vict.im  was not left to bear the lost~.
That purpose was to be achieved by guaranteeing compensation. Whether thr
compensation ceme from the State under whose jurisdictional control tho activity
causing the harm had taken place or from the operator conducting the activity was,
in  prac t i ca l  terme, of limited importance. Unlike c e r t a i n  intsrnational
instruments dealing with spec.ific fields in which the operator had a well-defined
and primordial role, the draft under consideration wa6 to have a general cheracterl
it therefore seemed advisable to seek an adequate balance between the obligationo
of the State and those of private parties ,which had conducted the activity causing
transboundery harm. Although theoretical ly the State could always  sook rodroafl
from the operator, it had to be borne in mind that a small country might fin&l it
diff icult  to deal  with a large and powerful  trensnational  corporstion.  On the
other hand, as some members of the Commission had pointed out, it would be unfair
to al low States  to  avoid l iabi l i ty  by hiding behind the operators . He wonde red
whether a decis ion on the doctrinal  issue involved was real ly essential  for a
sat i s factory development of  the art ic les . The theoretical basis on which the
articles were being developed seemed supple enough not to preclude tha introduction
of art icles  which might in fact  result  in a f lexible  system of  attribution of
l i a b i l i t y . That was the pragmatic course which the Commission  should Eel low,
leaving it  to future jurists  to undertake a deep doctrinal  Rnalysie,


