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AQENDA  ITEM  1341 REPORT OF THE INTERNATIONAL LAW C~ISSION ON THE WORK OF I’iS
FORTIETH SESSION (crontinurrd ) (A/43/10, A/43/539)

AQSNDA  ITEM 1301 DRAFT CODE OF CRIMES AQAINST THE PEACE AND SECURITY OF MANKIND
(e) (A/43/525 and Add.1, A/43/621-8/20195, A/43/666-8/2021?.,  A/43/709,
A/43/716-8/20231, A/43/744-8/20230)

1, &,J&SS  (Ireland) raid that the International Law Commi#~ion@r
rrport (A/43/10) rhowrd that thr rertoration  of the normal length of the
Commirrion’r  reseion had been justifird. Sir dslogation  alro appreci%trd  t h e
rrport'a idrntifiaation of quortionr on whiah thr Commiraion would like &o havr
Qovernmntr viowa.

2, His aommants  would be focused on the topic of  intmraational l iabi l i ty  for
injuriouv aoneequencer  aririnq out of acts  not  prohibited by international law - a
topic urgently requiring drvelopmrnt  and codification. Thr logal caooa o i tod  in
the report  pointed to the nood for  general ly aoceptod  ruler of international  law in
the area in question. That mod had been omphssised  by more rocrnt faoidents,  and
Ireland therrforr welcomed the progrrsr madm on the topic by the Conunirrion,

30 In the debate on the Commirrion’s  report at  the A66embly’r  thirty-ninth
srroion (A/39/10), Iroland had supported the Special  Rapporteurlr view that the
principle -0 tu ut m was the appropriate  ooncoptual  baris
for the topic and provided a firm foundation for rulea on prevention and
reparation, It  had also cndoreed the three principler ret  out in that report8
ovary State murt have, within its territory, the maximum freedom of action
oompatiblo with rrrpsct for the roversignty of other StaterJ Stator murt rosprct
the rovrreignty and equality of other Stateel and the innocent viatims of injuriour
tranrboundary  e f f e c t s  rhould n o t  b e  l e f t  t o  b e a r  t h e  1066, Although rirk wa6 a
rational  basin for rules on prevention,  the definit ions of  “risk”  and “appreciable
risk” ac 6et out  in art ic le  2  of  the 10 draft  art ic le6 submitted by the Special
Rapportour (A/43/10, pare. 22) would 6eem to narrow that basir excerrively.
Accordingly, those definition6 ehould be modified 60 that the consequent rules on
prevention would have a wider application, The redefinition of tho6e terms in
order to convey the meaning of an activity highly likely to cawe harm or even
rxceptional  ri6k, a6 6ome had suggested, would be total ly r:ontrary to  Ireland’6
viewe *

4, Inclurlion  of  rirk a s  m eeeential  ingred ient  of l i ab i l i t y  (even  i f  w i th
modified definitfonr)  would be unacceptably rrrtrfctive, Vndor the retiul tin9
rbgime, the victim would not be COmpOn6at6d, rogardlorr o f  the i n j u r y  s u f f e r e d ,  i f
the rick had been hiddon or had seemed lerr than appreciable, I t  wail thersforo
l eoential to provide for a r69imo that, while baring the obligation of prevention
on rirk, bawd  the obligation of reparation on harm, Ireland therefore welcomed
the indication in paragraph 50 of thr report that thr Sprcial Rapportour
aoknowlodgod  the  nr6d for modi f i ca t ion  o f  the  def in i t ion6  in  artiolr 2, With
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regard to paragraph 49, Ireland rtronqly urged thr Commiseion  to decide in favour
of l imit ing the oritrrion  of tirk to tha obl igat ion of prevention, Such a decirion
implied omirrion  of roferoncr to rink a6 an elemrnt of any ptovirion covering the
top ic  ar a  wholo, It could be argued that an obligation of reparation for all
tranrboundaty harm to an innocent victim rhould be combined with a proviro  that the
non-erirtonco or rvon the axtont of risk should be among the factorx to bo taken
i n t o  sccount  i n  datarmining  t h e  a p p r o p r i a t e  comprnretion.  However, there wan a
porribility that wry grave harm could torult from an activity in rrgard to which
the  tirk reemod  rlight or  oven  non-rxiatent, In that connection,  the concotne
mentioned  in paragraph 45 of ths report rhould again be adverted to.

5. Ireland rupportod the Special Rappottout’o  conclurion that l xtabliohinQ a lirt
of activitior to be covorrd by the draft stticlra war hardly feariblo (para,  23 of
the r e p o r t ) , aa ~011 ao hir virw tna t  i t  would  br ptudont  to  aammo  tha t  articlor
aauoing po l lut ion  I.11 with in  the top ic . It  alro rupportod we of thr termr
“jurirdiction8@ a n d  %ontrolgg i n  a r t i c l e  1, Whore article 3 wax concerned, Ireland
agrood with the fotmulatioa “or had meanr of knowing”, particularly  rfnco itr
offect ahould be to tranrfer the burden of proof to the Stat. of origin, Iroland
would l ikr to eee that clrarly expressed in the text ,

6, In regard  to the draft  atticlea on principlor,  he said that article  9 rhould
bo dtaftod in thr l ight of the porribi l i ty  referred to in paragraph 92 of the
rrport, concerning “autonomous” obligation8  o f  ptevontion, Lastly, Iroland
wslaomed tho indication in paragraph 82 of the lpecial  Rapportout’r  intention to
elaborate on the article6 and principles in question in other provieione to appear
in later chaptrtm,

7. Hr. IlAMPE  (Oerman  Democratic Republic) raid he noted from the Conunlrrion’r
report that, at itr moot rocont  seraion, the Commirrion  had made rubrtantive
ptogrear on a nwbet of major codification projecta.  The further development of
international  law and the primacy of law in international rolatione  wero
particularly important at  the preaent  juncture.

8. With regard to the Epecial  Rapporteur’e fourth report on international
l iabi l i ty  for  injuriour consequences ariainq out of  acts  not  prohibited by
international  law (A/CN.4/413),  which contained 10 draft  att ic lea,  the Qorman
Democratic Republic believed that rpecial attention should be paid to the general
provirioae, In particular, it welcomed t h e  Special Rapportour’e  view t h a t
contemporary international law enviraged no genrtal obligations tn mako toparation
in connection with lawful  act ivit ies  and that the propored  ruler on liability must
therefore  be xeen aill an expression of the prcgrerxive development of intotnationel
law, However, unjustified generaliaatione  must not be made in respect  of the
definit ion of the aubjrct-matter and tho criteria for  defining activitirr that
could cause ttaarboundaty harm, That applied l epecially to the Special
Rapporteut’a indication that all activitiee  connected with the human environment
ahould be inoludod  if they came under the criteria laid down in articlr ‘Ii
from the fact that irr ptactico  harm to the environment generally had roveral

Apart

#ourcoo it would appear to be necerraty to dirtinguioh  betwron activities
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permanently oauring  harm to the environment and activitiar  involving a rpecial
rick, To advooatr the oonoept of rtriot liability in rerpect  of rnvironmental  harm
caurod by normal industrial procerrea  and aativitiea  would be to proceed from the
inaortoot idea that ruoh environmental problomr could be solved by reparation,
whetrar  what aotually mattered war not reparation ar such, but the toduction or
minimi8ation  of l xi8ting damago  and t.?o ptevontion of future harm, 81 well ao
increared intmtnational co-opotation in order ta aahirvr  that objmative,  Since it
was diffioult to dotmtminm the oaural conneotion in ruoh oaaea,  reparation in
rmrpoot  of l nvitonmmntal damage permanently  oaured by indurtrial proomsroa  and
aotivitior  had ao far played only a rmall role in Statm practice,

9. Whilm thm Special Rapportour’  attempt to limit the roopm  of the draft
rrticler to certain l atfvftfor oould be rupportod, tnr term “appreciable risk” used
in that connection wa8 too vaque to servo ar a alearly applicable criterion in
practioa. It thur remained to bo men whothor  the Special  Rapporteur would ruoceed
in modifying the definition of the term without rerttioting itr application
mxclurively to preventive mearurer.

10. The ooncept of a grneral obligation regarding liability for tranrboundary
injury temainmd quortionablo. Stator preferred to define and regulate ooncrete
rirk s i t u a t i o n 8  i n  rproifio treatimr. It was vmry unlikely, thereform, that a
genotal convention on liability would yield reaulto accmptuble to a majority of
Statee.

11. The 10 draft  art ic le8 in quertion rhould not be tefrrted to the Commiosion’s
Draftinq Committee until agreement bad been reached on an overall concept that
could command thm support of a majority of Commission members as a basis for future
work. Only then could the iurum of the global applioability  of the principles
propored in draf t  artialer 6 to  10 bm conridmteb,

12. Ms, B (Fmderal  Jmpublic o f  Qetmany)  r a i d  t h a t  hia d e l e g a t i o n
welcomed the decision to conridet the Conuniorion’r  report topic by topic, which
enabled mmmbmrr  of the Committee to focus their attention on a rpmcific subject at
a given time.

13, The Fedora1 Republic of Qermany  war pleared to note that in the Special
Rapporteur’e  fourth report on international  l iabi l i ty  “appreciable  ti8kt@  was  made
the main ct i tmrion for l iabi l i ty , That critmrion, in conjunction with the
cr i t er ion  of  *%ranebountlary~~ harm, provided a senoible  basis for defining the
conoept o f  l i a b i l i t y . Howmver,  fu r ther  determinat ion  o f  the cr i t er ia  for  l i ab i l i ty
dmpended on a clrat definition of haoatdoue activities. The definit ions contained
in draft  attialm 2 worm an attempt to dreoribe “rimk” in gmnetal  terms only,
International and national prrotioo and the relevant instruments muet be evaluated
carefully in order to deaide  what kinds of activities should be oovetod by State
l iab i l i ty  and  what  such  l iab i l i ty  would  be  in  oaoh rpooific  care ,  A l i s t  of
aativitier aould br drawn up on that baalo. Apart  f rom l iabi l i ty  for the
t r a d i t i o n a l  k i n d  o f  ha8atdous faoility, o t h e r  relativrly new aouroes  o f  r i s k ,  such

am genetic rawarab,  could bo included. On00 a  OlOar pfatUr0  Of  th0 rituation  had
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been obtained, consideration should be given to whether to adopt a standard
l i a b i l i t y  Ear a l l  a c t i v i t i e s , or whether at  least  partly diffmting ruler should
apply, depending on the nature of the activity and of the risk of injury.

14. Without a dmfinition of the ciroumstanom8  in which the activitier  in quertion
were carried out,  it would be extremely diff icult  to OBtab~iBh  the criteria for  and
the scope of l iabi l i ty . I t  would also be hard tee drad thr necessary dist inction
between that area and the related area of ~~tesponsibility~~.  Such question8 wmtm
all the more important as an increasing number of agreementr laying down specific
rules of conduct had been concluded. Di sregard  of  8uch rules  implimd l i ab i l i t y
under customary intmtnational law, at least  whore the principle of “due diliqonce”
was violated. The scope of future l iabil i ty tagimer  for lawful &ctivitfoa  thus
becsme smaller.

15. Other questions requiring clarif icat ion related t o  causal i ty  and the
def in i t ion  of  in jury . As could be seen from thr discua8ion of the subject of
international  watercourses,  problems arose where tho classical  def init ion of injury
was applied to extensive damage to the environmmnt, That was a field where
international law rsquitod progressive dmvelopmont in order to meet modern needs,
Another difficult issue was the frrquent accumulation of causes that together
constituted substantial  injury, and therm war also thm ptoblrm of attributing
liabil i ty where there w&a llintorvening causality” as a teauJt  of precautionary and
protective measures considered necassaty  by the injured State. Although the
Special Rappotteut’s comtnanta  in his fourth report provided useful guidance in that
respect, there was some doubt as to whether it would be possible to establish a
genera l  de f in i t ion  o f  in jury  coverinq a l l  haaardous  ac t iv i t i e s ,  The  Colnnrission
might discuss that subject, taking into consideration what had already been dealt
with under the subject  of  international  watmrcourses.

16. The issue of ~‘liability~~ st i l l  deserved the Commission’s  ful l  a?.terrtfon.
Before actual ly formulating the articles , the Commission should hava a clew view
of  the criteria  fo r  l iabi l i ty  and of the structure of the proposed artic les .
Furthermore, existing intmrnational insttummnts and national rigimas  must be
carefully evaluated in order to produce a bBSi8 for recommcndationo.

17. &-J&Q- (Cyprus) said that the Commi8sion’s  report (A/43/1C(),  which was
of the usual high standard, demonstrated that at its most recent smssion,  the
Commission had done sound work on many of the topics on its agenda and had made
progress  on the topics  of  State responsibi l i ty  and the jurfsdictiocal  immunit ies  of
States and their property, Cyprus noted that the topic of relation8 bmtween States
and international otqaniaations would be taken up in 19B9, It welcomed the
productive work carried out by the Drafting Committee, and wished to commend the
Planning Group for its efforts, It  urged that in future eesrJ~ns  the i tem State
responsibi l i ty  should be given the importance i t  deserved,  particularly s ince
progress on the question would affect attitudea and approaches with respect to the
topics “Draft  Code of Crimes against thm Peace and Srcutity of Mankind” and
“International  Liabi l i ty  for  injurious consequences arising out of acts  not
prohibited by international  law”,
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18, Subject to thoro oomnoata, hia dolrgation  viowod with ganaral  approval thr
organinational  mrttorr dealt with ia ahrptor  VIII of the report. On method@  of
work,  it maintaiard  the view that while timetortod  mothodr rhould not br radically
or hartily altorod,  romr rpoaifia l rpoatr of the proorduror rhould be kept under
uonrtant rovirw, Hir dologatioa  alro attaahod importance to the propor
idontifioation of topioa to bo inaludrd  in the Corrmi~rioa’r long-term programs of
work,  and approvrd the raquont for thr tdmoly updating of the 1971 Survey of
Intoraational  Law, It l grord that awry effort rhauld bo made tu maintain future
ragrionr at not lorr than 12 worka  and that rummary rocordr and all nrcorrary
faailitior should  bo providrd, inaluding adaquata  staffing of the Codification
Divis ion. It  wrloomod thr publiaation of  the fourth edition of the booklet  Ifi-

” I

19, Ho rrprmrard hir dolrgatioa’r  ratirfaotioa at thr Connnirrion’r  continued
aonrtruativo  ao-oprration  with ruah learnod regional  bodior ar the Inter-knorican
Juridiaal  Conuniutoo,  the Asian-Afriaan  Logal Coarultativo Committoo, the European
Committoo  on Logal  Co-operation and the Arab Comnirrion for International  Law, Ho
&loo  roitaratod itr ruggortionr about the nerd to take into l acount the lagal work
of tha Comnonwaalth  and of the Movo%aat  of #on-Aligard  Countrior,  &I well aa thr
contribution of the newly indrprndont and developing  aountrirr, Cyprur  f u l l y
approved the aontinurd  holding of thr International  Law Seminar,

20, The purpore of the dobato war not to 90 into drtailr,  but rathrr to give the
Commirrion  gonoral  politiaal guidance and aloar-aut  answera to  the questions Jk had
put to itr parent body. Hir delrgaticn’r aommentr  on the rubrtantivc! part of the
report would bo mado  with thorn oonriderationr  in mind.

21, With regard to chapter IX, ho noted that thr purpoorr of the topic
~tIntornational  l iabi l i ty  for injurious  conroqusnaor  aris ing out of actr  not
grohibitod by international law” war@ to eovar activities which had or might have
tramboundary phyriaal aonrequonaor l dvarrrly affecting  parroar  or thiqr, to doe1
with both prrvrntion and raparatio;r , and to allow each State to have freedom of
act ion  wi th in  itr terr i tory ,  but  on ly  to  the  ortsnt that  ruch freedom wan
compatible  with the rovereignty  and equality of  othrr Statrr, Furthermore,  States
rhould bo guidrd by the bark conridoration  that the innocrnt v ict im of injuriour
tranrboundary l ffecta rhould not bo loft to brat the lorr,

22, Thor. wore throw pointr t o  br conriderad; that the portion war one of proper
balance  batwoen  the aonflicting interoste  involvedr  that greater l mphaoia rhould be
placed on the fact  that the innocrnt vict im ohould not  bo left without  rrparationr
that when negotiations failed to rrttla a dispute,  an rffrctivr third-party
rottlomont procoduro  e h o u l d  br applied!.

23. With  regard to  tha rrlationrhip botwoen  lgris and ‘Vhrrm@*, on which the
Comnlrrion h a d  requorted  guidanoe  (para. I.02 of the report), hir dologation
bolioved  that while the @onoopt  of rirk might play an important role in roepect of
provontion, it would unduly limit the raop0 of the topic by baring  th@ oatire
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rigjme of liability on l pprrciability of ri8k. T h r  topro should  include rituationr
whore approclablo  harm oocurrod although thr rirk of harm had not boon aonridorod
appreciable or fororroablo. What wa8 raquirrd vaa round judgomont, oommon aonw
an4 ro-operation  botwron all concerned 80 a8 to achiavo a fair and pra?attic
renult.

26. With  regard  to  the irrue of  juriodiction  (pare. 611, hir delegation  agraod
th&t if a Stata could dmmonrtrata that it had Yffmctively boon ourtad by another
8tats from the l xerci8o of it8 jurirdictinn, rush State would bo outrido the rcopo
of the topio l o long a8 ruch ourter warn in effmt and oould br domonrtratod  to bo
80’

25’ RoferrJ.ng to chapter III , he raid tha\; with regard to thr l rtont to whioh the
draft articlrr rhould doal with problrmr of pollution and l nvironmontal protection,
hi6 dolrqatfon thought that the numbor of l rtiol.8 thould bo kept to a minimum,
irflscting qonrral  rulrr concorning  t h e  rubjoct-matter a n d  lraving it t o  thu Statrr
thamrmlvoo  t o  a d o p t  m o r e  rpraific and dotailod moailurelr On kho irruo o f  the
concept of “aopreciable harm” in the contort of article 16, paragraph 2, am
propoued by the Special  Rapportour, hi8 dolegation  l grood with the Special
Rapporteur that the term provided  a8 factual and objrative  a rtandard aa warn
porciblo under the circumrtancer. In the abrmm of rpociffc  aqrmomoncr  on
rcirntifically detorminod  10~018 o f  pormirriblr omirrionr, i t  wao porriblo o n l y  t o
have a goneral  rtandard that  could come a8 olo8r a8 porriblo to objoativity.  The
t e rm,  o r  it8 oquivalon+, had born l mployod in a numbor  of intornatioaal  l groomontr,

26, With regard to cnrrptor IV, hi8 dolegation  wolcomod  the u81 of the word
“crimea” r a t h e r  t h a n  “offences” i n  the Englirh t o r t .  I t  wirhod t o  rtrorr two
point8 8 that  in  ordor to  bo complete  aa a  10901  inrtrwnont, th r  Code modad  to
inc lude  thror rlrmentr, crimer, prnaltior  and jurirdictionr  and that  i t  wac
advirablo to concentrate ar much am porriblr on the hard core of clearly undmrrtood
and legal ly  def inable crimer. To wander into grey awac would only 8orvo to make
the  Commisoion’r  effort8 to  arr ive  at  a  meaningful  Code inaffactivr,  The rcopo of
the Code rhould not be ouch a8 to make  the provirionr too diluted or unacarptablo
to the majority of Stator.

27. Cyprur  supported the view enprersed  in paragraph 267 of the ropurt that in the
framework of colonialiem,  the concept of self-determination  related srclu8ively to
the freedom of prop108 rubjoctod  to colonial  orploitation, and in no way providrd
justification for socsreion  from an l rtablirhrd Stat. by heterogonoour
communitior* In today’8 world, fu l ly  homogenoour  Stat.8 were rare and i f ,  b y  a
lrpuriour intorprotation  of  the  l o f ty  pr inc ip le  o f  rrlf-determiaation,  any  ethnic
group was allowed  to aecedo from an l stablirhed State, thr prorent  national Btato
ryetern would  collrp8e  in  Uttar chaor,

26. The suggrrtions in paragraph 275 of the report concerning the inclurion in the
draf t  Code as “crimes  aga inst  peace” of  ruch actr a8 the  marriv@  expul8ion b y  form
of the population of a territory and the implantation of rettlorr in an occupied
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tarritory in order to change the demographic  comgorition  of much territory  merited
COriOuB COnBider8tiGn, Thor0  rata rhould be includad  in mom0 l ppropriatr form
e i t h e r  under “crimor  againat  poaae’@ or ‘Wimoa again8 t human1 ty".

29, Turning to ahapter V, he raid hi8 delegation fully agrord that there rhould be
a OOmQrOhenBive  approaah  leading to a aohorent and uniform rigimo  concerning all
kind8 of oouriorr and baQ8J  that functional n~aorrity  warn the baric faator in
determining the rtatur of all  kind8 of aouriors and bagar and that thr f inal  text
rhould be a di8tinCt legal idtrumrnt  in the form of a aonvrntion in an appropriate
legal  rolationrhip  with convrntionr in the fiold of diplomatic  and conrular  law
adopted undor United Nation8 aurpiaor.

30, With regard to draft article 28, him delegation prrferrrd altrrnative  C am
proporod by  the  Special  Rapportour, whiah offorrd the noaorrary f l e x i b i l i t y  a n d
BtrUCk  the  r ight  balanae brtwrrn thr  nrrd fo r  enruring the  inv io lab i l i t y  of  the  bag
and thr  conf ident ia l i ty  of  i t 8  oontentr, on t l one hand, and the logitimatr
eecurity  conaerna of the reorivlng  State  and the tranrit  Rate, on the other,

31. The purction of  bag8 of international  orqaniaations derervrd serious
conrideration, Appropriate provirion  rhould alma be made with regal  1 to rocognisad
nat iona l  l iberat ion  movomontr,

32. Conrideration rhould be given to including an l ppropriata provision for
dirpute settlement e i ther  in  an  opt iona l  protOCO1 or ,  p re fe rab ly ,  in  an  integrai
part of the convention itself ,

33. The internatio.1al legal community had good twaxon to feel optimirtic  about the
proopectr  fo r  the  prevalonco  of  thr  rule of  l aw in  in ternat iona l  relations. The
improvement in EaBt-WeBt  r@latiOnBJ  reC!OgnitiOn  of the need for increased
rffectivenerr and greater utiliration of the United NBtiOnB,  as exemplified by the
award of the Nobel Peace Prirr to the United Nations peace-keeping former  the
change in attitude by both super-Power8 toward8 third-party  rettlementr the greater
utilisation of the Intrrnational  Court of Justice  am the judicial arm of the United
NatiOnBJ the increaming  tendency toward8 the peaceful  rettlement of regional
conf.Iictr and the withdrawal of foreign trooprr and grsatrr acceptability of
universal human rights norm8 were all poritive rigns. Much remained to be done,
but the omen8 were good,

34. His country, from the beginning of itr exirtonco am an independent State, had
been dedicated to the principles of the Chartmr and had conrirtently rtood for the
peaceful  rettlement of disputorr on the basis of international law and through
effect ive  tlzird-party  settlrment procedures in gonrral and,  more particularly,  on
the bario of thr elaboration  of much major inetrumentr  am the Convention on the Law
of Treatise and the Convention  on the Law of thr Sea. In 1958, Cyprur had accepted
the compulsory juriediation  of the International Court of Justice and the right of
individual petition under article 25 of the Europaan Convention on Human Right@,
It had alro played a leading roln at the Nicoria  Confermae of Minimterm  for
Foreign Affair8 of non-alignad counttier in promoting greater reliance on
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intrrnational  law, Ar a rmall non-aligned  dowloping  country facing a major
problrm becauro of a grorr violation of international law, it had boon what might
br called “Unitrd  tiationr=mipJod”  a n d  @@international-law  mindrd”,  b o t h  f o r  resrona
of  ptinoiplo  and  fo r  re4aona  of  rrlf-intorert. That had not yrt roaulted in a
solution  to  th r  problrm confront ing  it a8 a  rorult of  foreign  invasion,  continuing
occupation and largr-roalo  violation of human rightr. Howovrr  , hir country was
ororting evrry effort  to that  rnd,  and was hopeful that , with the withdrawal of
foreign troopr f r o m  arvoral other prrtr ?f the world, thorn would be rufficient
momentum for the applicrtion to itr rituation of the rrlovant ruler of
international law, ant, for t;ie early rahirvomont  of a rolution in accordance with
the relevant United Nation@  rorolutionr. In tha t  rorpoct, t h e  porribilitier
available to thr International Court of Jurtiae wore  alro conrtantly kept in mind,
Hir count ry  wan aonvincod  that  i f  tha rulra of  intrrnationml law wore applied,  the
problsm could bo rolvod fairly and jurtly for the boneLit  of all concrrnrd rnd of
intornationrl  poaco,

35. Ur..,~~ (Aurtrir)  raid that on many occarions hir dolrgrtion  had orprerred
the view that l coloqical accident6 a6 wall ati damrgo  to the l nvironment by
continuour  omirrionr alrarly domonrtratod the urgent nood to advance codif icat ion
and progrerrive development 9f intornationrl  law in that field, The topic
‘~Internatioaal  l i a b i l i t y  f o r  injuriour conroquoncor miring o u t  o f  a c t s  n o t
prohibited by international  law” rhould thoreforr  bo accordrd  top priority among
the itrmr dealt with by tho Intrrnational  Law Corvnirrion, His  delegation brlioved
that  in  ordor to  arrivr a t  a  aomprohenrivo  rigimo  of  S ta t r  l i ab i l i ty ,  i t  would  be
appropriate to elaborate  a framework  treaty that would encourage the conclurion of
bilateral or  reg iona l  agreemanta.

36, His delegation had already voiced concern at the alow pace of work on that
topic , and wa8 thoreforo plearod to  note that the Conwnirrion  had dovoted to  i t  a
aonriderablr amount of  time et  its fortieth ~aaioa.

37, Aurtria had conrirtently held the view that the rcops of the topic rhould
relate to the duty to avoid, minimiso  and repair phyrical  trrnrboundary rlmage
rerulting f rom physical  act ivit ies  within the territory or control  of a State,  8
view which reemed  to  br ystning conridorrblo rupport. It should alro bo borne in
mind that the concept of l iabi l i ty  for  actr not prohibited  by international  law
related to fundamentally difforrnt eituationr rrquiring diffor&nt  approachoe. One
rituation had to do with hanardour  activiti.8  which carried with them the rirk oC
diuartrouo conrequoncos  in thr event of an acaident,  but which, in their normal
operation, did not hsve an advorer  impact on other States or on the intrrnrtional
community aa a whole. Thur it was only in the event of an sccidrnt that the
question o f  l i a b i l i t y  w o u l d  a r i s e ,  B y  ito wry n a t u r e ,  ruch l i a b i l i t y  must b e
absolute and strict ,  permitt ing no excoptionr,

38, Howovor,  the task o f  the Commirrrion alro rrlated t o  a  fundamentally  d i f f e r e n t
eituation,  namely, tranrboundary and long-range impact8  on the environment,  In
that caao, the rirk of accident  was only one minor arprct of the problem, It W0I
through their normal operation that Borne  induetrial or energy-producing activities
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harmed the environment of other States. Moreover, such harm was not caused by a
single, identifiable source as in the case of hazardous activities. For a long
t i m e , such emissions had been generally accepted because every State was producing
them and their nefarious consequences were neither well-known nor obvious. The
growing awareness of their harmful influence had, however, reduced the level of
tolerance. In that regard, liability had two distinct functions: as with
hazardous activities, it should, on the one hand, cover the risk of an accident: on
the other, it must also cover, and that was its essential function.. significant
harm caused in the territory of other States through a normal operation. Liability
for risk must thus be combined with liability for a harmful activity.

39. His delegation therefore held the view that the concept of "risk" as defined
in article 2 of the 10 draft articlea submitted by the Special Rapporteur (A/43/10,
para. 22) was -not an appropriate basis for the elaboration of general rules of
international law with respect to the topic. It agreed with members of the
Commission that the topic would be unduly limited if the entire rkgime of liability
were to be based on appreciability of risk. For example, the establishment of a
paper-mill causing pollution to the waters of a border river was not "highly likely
to cause transboundary injury"; on the contrary, such an effect was certain.
However, that had until quite recently been more or less accepted. In such a case,
it was not possible to talk of "risk" either within the meaning of draft article 2
or within the ordinary meaning of the term.

40. With respect to draft article 1, his delegation shared the view of the Special
Rapporteur that the term "territory" was too narrow in acope, and that the words
"jurisdiction and control", already found in other international instruments,
should be used instead. It seemed, however, smerfluous to qualify the term
"jurisdiction of a State" by the words "as vested in it by international law". As
to the concept of "effective control", his delegation believed that the term
"control" would be sufficient, for if control was not "effective", that would be no
control at all. The question whether liability for harm beyond the jurisdiction or
control of any State should also be covered by the draft was certaihly not easy to
resolve. His delegation had some sympathy for the view that in the light of the
constant deterioration of the human environment, a limitation would be unfortunate,
but it was also aware of the great difficulties involved in extending the framework
of the topic to cover harm to the ?wriirr.  env.Y.ronment  as a whole.

41, With respect to draft article 2 (cl, he asked whether damage to the
environment was covered by the expression 'activities referred to in article 1 and
which, in spheres where another State exercises jurisdiction under international
law, is appreciably detrimental to persons or objects, or to the use or enjoyment
of areas". In any event, his delegation would prefer a clear reference to the
environment.

42. Referring to draft article 3, he said his delegation believed that liability
should in principle be independent of the question whether the State had knowledge
of activities being carried out under its jurisdiction, for otherwise the innocent
victim would be made to bear the entire loss. The question of knowledge should,

/ . . .
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howover,  br rramined  when conridorrtion  wa8 givou to the amount of componration,
and than the burdon of proof rhould lie with the St.ato of origin,

43, With rarpoct to draft  article 6,  hi8 dologation  would rupport  the drlotion  of
the f i r r t  rontonco,  miner it aonaidorrd rush a etrtement t o  bo r e d u n d a n t .  I t
thought that draft article8 7  and 8, rolrting to  co-oprrstion  and partic ipation,
rhould  br aombinod  in to  a  ringle provirion, Furthormoro, it would favour making
muah  a provirion more rpocific  and rofrrring, for inrtrnoo,  to  tha obli9MAonr  of
notifiortion,  oonrultation  and prevontioa, II did the rrtiolor  on thr law of  th8
non-navigational  u800 of internaticaal wrtor cour808. With  rorprct to  the view
that the Strto of origin had to boar the main burdon both with regard to provoation
and in the oaao of an l vent which 9~0 rho to liability, ho aaid that it wab alro
that  Stat. which rrapod thr braefitr of the aotivity,

44, Draft artlclo 9, concerning provmtion,  would have to occupy an importrnt
place in any rot of draft rrticlor, Rolrtinp provontion t o  more  objootivo
atandardr and not merely  leaving it to tha dircrrtion of tha State of origin would
oonrtituta  major  progrorr in  the  are8 o f  intornrtionrl l&w uador comiderrtion.  In
rorpect of draft articlr 10, hir delegation could 8.0 no valid rxaeon to limit the
ooopo of raparatioa by rpocifying that the harm murt be “aauwd by an activity
involving riak181 The draft articlar  rhould rpacify in whet cm08 and unbar what
circum8tanOO8  the o b l i g a t i o n  t0 mrko rOperatiOn  arole, rOgardlO88 O f  ri8k, A
further important quortion wa8 whothsr a coiling on the amount of componrrtion  to
be paid for a given event rhould br laid down, Although froquontly  uled, ruch a
rolution in principle frurtatod  thr b88iC  rim of liability for l ot8 not prohibited
by international law, which war to protect the oonrnunity at large from the
injuriouu con8equonco8 o f  the activitier  o f  8  few, a n d  thur rrquirod f u l l ,  n o t
p a r t i a l ,  componratioa. Such a limitation might nOVOrthOlO88  8orvo practical
purpoeos,  provided  t h e  c e i l i n g  wa8 8ot a t  a realirtio  1~01,

45, It had alro b88n ruggrstrd that circumrtanoer which would l ithor incroam or
diminish liability, or l xclud8 it altogether, rhould br t&On into account.
Howevs  r , rinco the matter under coorideratioa  wa8 abrolute l iabi l i ty  for hasardour
or harmful activitirb  which did not prorupporo  any unlawSu1  act, the rdmirrion  of
circumstance8 procludiag wrongfulnarr would be pointlorr.
“mitigatinq” or

Iatroducinp the i d e a  o f
“aggravating” circumrtancer  could bo jurtifiad only by th8

pragmatic  wish to make a new obligation more acceptable to Statrr, Liability for
rick murt b8 combined w3th liability for harmful activitier, With regard to the
l a t t e r  t y p e  o f  liability, i t  wa8 conceivable t h a t  rubjoctivo roa8on8  f o r
non-aompliance  with the required standard, ruoh ar laok Of a~0088 to the late8t
technology or temporary f inancial  inabil i ty  to acquit. it, could bo taken into
account  a8 mit igat ing circum8tancre whrn the 8mount  of compoa8ation  wa8 to bo
datermined. In any care, it wa8 important to boar in mind that the tort of en
activity ehould  not hav8 to be born. by thorr who rocrived no bovfit from that
a c t i v i t y ,

46, It W&II  Auctrir’s view that the l laboratioa of a riqimo of Stat0 liability for
nuclrar damrqe  WII an Urgent n8C088itye Aurtria had wolcomod  the adoption of the
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Joint Protoool zolating to the appliaation of the Vienna Convrntion on Civil
Lirbility for Nuclear  Dame90  of 1963, and thr Parir Convrntion on Third Party
Liabil i ty  in the Fiald of Nuclear Enorgy  of  1960, A now aonvontion we8 nrcercary,
however, booaurr thr “oivil  law”  approach  l n8hrin.d in thorr COnWntiOn8  8OOIWd
f u l l y  applicable o n l y  8monq  Statrr w i t h  comprreblo  10981  ryrtomr e n d  Walr
furthormorr, inadoqurto  i n  arma o f  larqo-rcrlo  raaidontr,  T h r  nualruls o f  a  new
oonvxntion - the prinoiplo  o f  Stato l i a b i l i t y  rrgrrding  n u o l r a r  d8mrgo  a n d  the
maohanirm  for  the rottlrmont of  alaimr  - rhould bo brrod on the provirionr of the
1 9 7 2  Convention  on  Intornationrl  L i a b i l i t y  fo r  Dune90  Ceurad b y  Space Objoctr. The
necrrrrry definit ion8 and provirionr relating  to thr rcopo of the convention  could
b e  barrd o n  the Vionnr Convention  o n  C i v i l  Lirbility,  Strto lirbility r h o u l d  bo
rubridiary t o  t h e  xxirting  internati,onrl rigimo o n  o i v i l  l i a b i l i t y ,  b u t  r h o u l d  be
rtriot, in the light of the potentially ortartrophio  effrot of nuolerr  l eCident8,
and rhould provide  not only for rrparrtion in rorprct of d8ffb8gO  to porconr and
property,  but  alro for provontivr  rnwwre8 and for  roaronablo moasuro8  to  repair
the damage to the environment,

47, At the thirty-rocond  regular rerrion of the Qenaral  Confrrenoe  of th8
International  Atomio Enorgy Agency, a rorolution  co-rponrorod by Aurtria had boon
adopted  which rrquo8tod the Eoard of Qovornorr of  thrt organi8ation  to  continua, as
a  mr t t r r  of  pr ior i ty ,  conridrration  of  the quortion of in trrnat iona l  l i ab i l i ty  for
damage  arising from 8 nuolrar aocfdent,  taking into aoaount,  malia, the
recommendation to convene  an open-ended working group of governmental expert6 foi.
t h e  purporr  o f  8tUdying f u r t h e r  the irruor involved i n  intornatiocal  l i a b i l i t y .
Aurtria hoped that ruch a working group would loon bo l 8tebli8hed and would make
progrcrrr in  the nrar  fu ture ,

48. The drafting of international agrrement8 relating to particular typo8 of
activit ies  not  prohibitrd by intern&ion81  lew rhould in no way impedo  thr drafting
of s general framework treaty by thr Intornationrl Law Commirrion. On the
contrary, ruch a gonoral  treaty might urofully draw on l lomont8 already contained
in  sxirting agre8montr  of  l imi ted  rcope,

4 9 .  Mr.- ( C h i n a ) ,  rpoaking  o n  the t o p i c  of  intsrrrational  l i a b i l i t y  f o r
injurious coneequoncor  arioing  out of 8ct8 not pL)hibited by intrrnationsl  law,
said that the formulation of  ruler of international law to deal  with the pitfal ls
rerulting from the rapid advanae of modotn  rciencr and technology wan in line with
the interertr and nood8  of the intornrtional community, The 10 draft  art ic les
submittsd  by the Special Rapportour on the topio were gonrrally  accrptable to his
delegation, but a number of ieruer daexrvrd  further rtudy.  Care should be
~xrrcirrd in defining the rcopr of the draft  article81 f o r  sx~plo, t h e  ieoue a s
to whothsr pollution that miqht cause transboundary  injury war prohibited by
genera l  inte-national  law romainod unrettlxd, China agreed  that cortein ectiviticrs
caueing  tranrboundary  pollution rhould be inaludod  in the Commirsion’r  rcopo of
study, In  tha t  re9erdr the S p e c i a l  Rapportour’ emondment  o f  t h e  prrviouo  d r r f t ,
rxplaaing the term “totritory”  b y  *@jurisdiction@’  o r  “etfeativr controlt@  f o r  t h e
purpose o f  defining  the applicrbility  o f  t h e  d r r f t  a r t i c l r r ,  we8 quit. accrptsble,
Hi8 ds l rgat ion  8180 agremd that  thr  oonuopt of “rpproaiebh rirk” rhould  be  u8ed a8
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an important ariterion in limitinq the rctivitier covered by the articler, but it
would not bo dorirablr to  ~80 the extent to which 8 ri8k we8 appreciable es  thm
only baris for determining liability, for that would exclude low-rtrk or even
no-r i sk  ac t iv i t i e s  which might  havs seriously injuriour  consoquonLo8,

50, With regard tu ;‘attribution”, h e  approciatod  t h r  Sprcial Rapportour’
consideration of the intorortr  end sprcial nood8  of the dovoloping  countriol,
Owing to lack of tochnioal  l xportire, l quipmont end trained perconnol, such
countrios might not have full knowlod98 of or control over 811 activitior taking
place within their bordsr8, Certrin dirtinctionr  r h o u l d  thorrforo bo madr  i n  t h e
attribution of obligat ions, Hi8 dolegation  alro favoured using the principle of
Btate of  or ig in  in  drtrrmininq  lirbility’

51. The three principlmr underlying chrptrr II of the current draft wrro
accrptablej certain parts ,  however,  should bo further refined. With regard to
article 6, freedom  of action  for l vrry strto within it8 Wrritory  ~88 an important
principle based on Strte 8ovoreignty  which had not roceivod  propor rttrntion in the
draf t ing  of  the ar t i c l e . Hi8  de l ega t ion  favourrd the conoopt, in  article  9 ,  o f
provontion  in order to prompt Strtor into trking prwrntivo moaruror  tr, avoid or
reduce tranrboundary  injurier. Howrvor, in the implementation  of prrvantive
obligationr, a uniform rtandard could hardly be expected to br met, The choice of
actual prrventivr meawro8 murt be det8rminod  by each Stat. according to such
specific factor6 88 it8 crpability, technioal  know-how and available rquipment.
Fur thermore, it was  doubtful if prevention could be taken as the be818 for
l i a b i l i t y . The barir for l iabil i ty rhould be roal injury. In calculating
compensation for  injury,  however, “due diligonco”  rhould, amon othrr thingr, br
taken into consideration,

52, With respect  to article 10, hi8 delrgation  belioved  that  the principle of
reparation should be includrd, Achieving 8 rea8onrblo  balanca botwran 8 too netrow
or too wide range of applicability of the article we8 a rubject for further study.

53. Mrl.!‘&TT61  (United Kingdom), speaking on the topic  of  international  l iabi l i ty
for inj\‘rious conrequences  aris ing out of acts  not  prohibited by international  law,
said that he had noted with intsrert  the Commirsion’s  conrideration of the extent
to which the topic involved the progrereive development of international law rather
than the codif ication of exist ing rules’ His dolegation  shared the Special
Rapportour’s view that it was not necssrary to decide  in each case whether or not
the provision  in question involved progressive  development’ Howwor, since the
draf t  ar t i c l e s  d id  involvo the progrrssivr development  of  in ternat iona l  law in  that
area, th8 Commission rhould proceed in it8 deliberations on the topic with
considerable care. At the current stage, it would probably be better to
concsntrato on situation8 which gave rise to the bulk of the practical problem8
which needed resolution and to re fra in f r o m  attempting to  9rrpplr with those which
theore t i ca l ly  arole but  which  raisrd irruo8 of  l imi ted  prrctical significencr,

54. He welcomed the Special Rapporteur’s decirion  not to rttompt to provide a lirt
of  spec i f i c  den9erouP  activitier  to  be  covorod by  the  draf t  articlre’  The
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l ltornativo l pproaah of aoaarntrrting  on thr elaboration  of a convsntion  of a
gonoral  natura aoamod  the right way to proawd in that now amal

ES. It warn important to baar in mind at every atage in thr dirauarion,
partiaularly wi th  rrgard to  l i ab i l i ty  and  reparation, that the topic! waa concornad
with aotivitior whioh, by dafiaition, wore  not prohibited  by international law.
Conaidorablo  aaution rhould thur bo rrorairod  boforr attaahing to thorn far-roaching
oonroquonoor  touahing  the rarponribility  o f  Stator.

56. Firat of  a l l ,  wrth  regard to  artiolo 1, hia dolrgation  rupported the aommontr
in paragraph8 II4 and 55 of the Comniaaion’a report (A/43/10) &out thm need for the
roopo of the artialor to bm limited to aortain aotivitior  having phyaiarl
oonaoquoaooar  aad  honoo for a raforoaoo to phyaiaal ooaropurnoar  to br rointroduaod
i n  artiolr  1.

57, Sraondly, in the l amo l rtiala, him dalagatfon  aaw oonaidorablo  dimadvantage in
relying  on thr  oonoopt of  jurirdiotion  to  dotormino the l ink  botwrrn the
risk-arr@ting aotivity and the Etato in quartion, broauro the concept laokrd
proaiaion and olarity. Even within a given Stat., jurir%ation  war not a ringlr
oonorpt I Am at&tad in paragraph 61 of the Comniaaion~a  report,  the Special
Rapportour  felt that  juriadiation  inoludod the oompotonco to make law U apply i t
to aortain crotivitior or wants, That double oondition warn one whiah bore further
oonridorrtion, I f  i t  warn t o  br rdoptrd,  it nordrd  t o  ba rpooified  olearly i n  t h e
draft artialr, rincr it did not follow l utomatioally from the use of the term
tejuriadiotionO~. Ho warn  not  aonvinord that  the tat did in faot doal rat irfactori ly
with all porriblr  rituationr whioh might aria. and for which the notion of
territory wan aonaidmrod inadequate, In  rororting to  the conoopt  of jur i sd ic t ion ,
howavor,  the text introduord oonfurion won in reapeat  of thorr rituationr which in
praotior aaoountod for thr vaat majority of oaaurron~aa with whioh tha draft
artiolor  attrmptrd to dasl. Artfoloa whioh oonoontratad  in oloar torma on ruch
aroaa am aotivitiaa  oaourring within a Btato'r territory would deal with moat of
the prrotiaal  problrma,

58. The third point aririny in connrction with art icle  1  concrrnod  the requirement
that an activity, to ooma within thr aoopr of thr draft articlrr, must be ruch aa
to aroato  an l pprooiablr rirk of cruring tranaboundary injury. The introduction of
the alemont  of rirk warn helpful in ertabliahing  an aaaeptablo  framework for the
d r a f t  artialea, While it would wrong to limit the topic to activitioa  which worm
ultra-harardour, it would ba l gually unwire to try to cover activitior which, at
tha relavant time, were not porarivod  to oarry with them any aignifioant risk,
Once risk war l atabliahadr it war appropriate for certain obligationa proacribod  in
thr draft  artiolar  to apply,  eapecfally thou, relating to co-operat ion and
prevention.

89. Phyriaal  harm warn a ncsceaaary requirement for the exiatoncs  of liability and
any obligation to make rrparatio& Whether harm alone, flowing from an aotivity
not previourly perceived  to awry with it any aignifiaant rick, ahould give riro to
liability warn  a matter  on whioh hia dolegation  retained an open mind, At the

/ . . .
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laaat, prinoiplea  of liability and reparation, whet. thm harm flowed  from an
activity not poroaivad am involvin9  aignifioant  risk, probably ahould bo difforont
from what they l hould bo what, the risk warn  oloarly foroaoon. It ahould alao b@
romomborod  that not only warn tha motivity itaolf by drfinition  lawful, but in thr
no-riak situation  thorn. who aauaod the injury and thoae who aufforod from it oould
pnLh  bo ragardod  am l’iaaooont@@.

60, To the antoat that risk we8 rolovant,  the quration aroao am to the dogtoo of
risk roquirad. !Cho word ~Bapprooiablr’*  warn  inappropriatr in thr oontoxt, mainly
boaeuro it warn ambiguous. I n  a wry litoral monaor aomrthing  warn rpprooiablo,
irreapaativr of it8 quantity,  i f  i t  warn  dateotable  or  ideatifiable. That warn  not
thm intrntion, aa he undoratood thr toport, The intoation  rppaarod to refer to
riaka whiah wow groator thrn normal. It would bo more l oourato to aprak about
aignifiaant riaka, or a riak of aignifiarnt  l ffoota, and it would be uaoful
apmcifioally  t o  ad4 t h a t4 offacta ware l rcludod,

61, Artialo 3  aaurod h i m  dolrgrtion aomr concorn, Paragraph8 68, 69 and 71 of the
report l uggoatod that tha Ipooial Rapportour undoratood the artiolo  to oontain  a
proaumption that the Btatr of origin know or had moan8  of knowing about the risky
activity being  oarrird out, whiah presumption  oould bo robuttad by the Stat.  of
origin if it ahowab  avidmom to tha contrary. Ho maw nothing in thr tort of
article 3 l atabliahing any much praawnption,  and him delegetion would not rogrrd
any much goneral ahango in the burdoa of proof am appropriate,

62. With rrgard to l rtiolo 7, him dolrgation oould aaoapt in prinaipla  the
doairability  of Btatoa ao-operating in provonting  or minimiming  tranaboundarp
injurioa, but the l aopo and oontoat  of the co-operation  roquirod  ahould bo mado
clrar through thr inaluaion of l sproaa proviaiona concorning  notifiaation  and
l xahanga of information, Similarly,  co-operation  am a prinoiplo  had to bo
tranalatod in praotioo into oo-operation botworn partiaular  Stator,  The
idontifiaation  of thorn. Stator,  l apooially in relation  to provontivo ration
concerning poaafblo  future injury, warn not straightforward and rrguirod furthor
consideration  and  c lar i f i ca t ion .

63. Articlr 8 warn  too vague regarding the proooaaaa in which Statma likely to ba
affected ahould partioipato, Ona l nawor war givoa in parapraph  90, which provided
that “the State of origin ahould parmit participation by Otatra l rpoaod to a
potential  risk in ohooaing moana of pravrntion . . . [which] would oovor the
procedural  atopa for provontioU. If that warn  thr intondod  aoope of the obligation
to permit participation, it ahould bo mado  clear in l rtiolo 8 itarlf,

64, It warn diff ioult  to oomnont  in dotail on article 10, ainam it  warn drpondont  on
am yrt unknown oritrria to bo laid down rlaawhorr  in thr draft l rt~oloa, Am
article 10 atood, while the implomratation  of the duty to make reparation  would
l oom to be a matter for nogotirtion, the duty itaolf could bo moon to bo a matter
of atriot - or pora ib ly  won abaoluto - liabilitye The report aoknowlodgod i n
paragraph 96 that tha introduction of atriat liability in that oontext 8@waa likely
tn encounter the roaiatanor of a groat many QovornmontaVQ.  Ho rogiatorod him
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dolagation’a  ooncarn on the matter  and hopod that it would br l atirfactorily
clarified in the criteria  to br l laboratod in duo courao. Thoae  criteria ahould
d e a l ,  m, w i t h  the queation  o f  the standard  o f  l i a b i l i t y ,  a n d  aaaoaiatrd
qurationa concorning the pormiaaiblo  defoncoa and l xcoptiona to liability.

85. Mr. (Ukrainian Soviet Sooialiat  Republic) raid that poaitivr
devrlopmenta  in international rolationa had boon gaining momentum, Thor0 war
incroaaing  awarenraa of the intrrdrpoadonar  of the oontrmporary world and a growing
conviction that comprohrnaivo  aocurity  could br l atabliahod only by atrengthsniag
the loge1 foundation8 of intrrnational life and l nauriag thr primacy of
international  law in politico and inter-Stat. relationa. That naw approach made it
all the more important to make full uao of the Intrrnational  Law Commiaaion am the
compotont organ of the Qonoral  Aaaombly  in mattora of international law.

68, Thanka  to rapid l ciantifia and technological  progreaa, the topic of
in ternat iona l  l i ab i l i ty  for  injurious  aonaoguancaa  ar ia ing  out  of  acta not
prohibited  b y  i n t e r n a t i o n a l  l a w  wa#  o f  concorn t o  a l l  Statea. The relevant
codifiaation  of intornatiunal  law would promoto truat and co-operation betwren
Statea and help to avert the advoraa conaequencua of acirntific  and tochnolcgical
progteaa. Accordingly, the Connniaaion  ahould concentrate on elaborating general
principle8 on which Statea could rely when concluding aprcific  agrorments.

67. The Spoolal  Rapportour’a roport (A/CN.4/413) and thm 10 draft  articlor ho had
submitted  ahowed  that the diacuraion in the Commiaaion had born largely taken up
with quaationa relating to a conceptual approach to the topic and with defining ite
scope. In him delegation’8 view, the Commiaaion could achieve fruitful rsrulte in
formulating the l ubatanco of individual articlea only if thr fundamental aapecta of
the topic wore thoroughly workrd out and agreed upon. The rseu l t ing  texts  cou ld
then form the baaia for an comprshrnaive  document covering the legal settlement of
ieauss re la t ing  to  international l i ab i l i t y  for  injuriour  consequences  ar ia ing  out
of acta not prohibited by international law.

68. An agreed conceptual approach to the topic muot take into account the fact
that many type6 of activity covered by the draft article8 were of great importance,
not  merely to the Btate involved in those act ivi t ies , but to the world community a8
a whole and to rcirntific  progreaa in general.

69. Particular emphasis lphoulCl be placed on the statement of the Special
Rapporteur to the effect that there was no norm in general international law
requiring compensation for every harm. Such an approach opened up prospects for
developing international law in that field through the formulation of new rules.
It wa6 therefore neceeeary  to adopt a flexible approach which relied on recognition
of the need to l imit  l iabi l i ty ,  based on the existence of a eignificant element of
risk attaching to  legit imate act ivi t ies  which,  a8 a result  of circumstances,  might
cause appreciable tranaboundary harm. It appeared from the discusalone that an
approach which did not insirt that tranrboundary harm wae the only circumstance  in
which euch liability would ariao and which applied a principle based on the concept
of risk borne by States engaged in pioneering rcientific  and technological progrees

/ l *.
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would bo more l quitabla and logical and would onjoy groator likelihood of
accoptanco  b y  Stator.

70, Him dologation  aupportrd thorn.  mombora  of thr Comiaaion who had woloomod  the
Special Rapportrur’# roadinoaa  not to adopt tha prinoiplo of atriot liability in m
automatic faahion which would not allow for any flexibility. It ala@ agrood with
the Spoolal Rapportour, in paragraph 112 of him fourth roport (A/CN14/413), that
the principle of reparation would provail if thorn war no agrood  treaty rdgimo
brtworn the source Stat. and the affoctod Stat, or Stator,

71. In roaolving iaaura relating to roperation, aaoount muat be taken not only of
the  intormata  of  the affootod  Stats, but  alro thorn. of  the Stat. in  whoao trrritory
the accident which gave riao to harmful tranaboundary conaoquoncra  ocourrod. In
partiaular,  aaaount muat bo taken of any aafoguarda  or provontivo moaauroa by that
Wats,  and any aontribution to making good the aonaoguoncir  of the rcaidont,  It
war very important that both the doaumont  am a wholo and ita inaiv.:dual artiolor
partioularly thoae rolating to thr arttlrment of guoationa of comprnration, ahould
in gonoral terma encourage co-operation botwoon Statoa end tha provision  of
l aaiatance to a Stat. which had cauaod injury, in order to mitigate  the offoata of
the accident,

72, At pravioua l oaaiona of thr Qenrral  Aaammbly him drlegation  had affirmed that
the document under aonaidrration ahould contain a provision to the offoat that
aomprnaation for tranaboundary harm at Stat. 1~01 warn poaaiblo only on thm baaia
of aprcifically conaludrd agrormrnta. Qivan that the l aonomia aelf-auffioioncy of
l ntsrprirer warn expanding in the Ukrainian MR, him delegation did not l rcludo the
poaaibility of aolving thr problem under civil law on the baaia of limited
l i a b i l i t y  o f  j u r i d i c a l  persona,

73. In  conclusion,  he  atreaaed that  in  itc wcrk on the topia the  Coimniaaion  ahould
take am ita baaia the principla  that the draft articlea ahould rofloct  the
int.ermata  o f  a l l  countries,

74, Br, ,Tm (Japan) raid that, in its future programme of work, the Commiaaion
should proceed  to a rrcond reading of the draft articloa  on the two topica on which
it had completed a firat reading, taking fully into account the commrnta and
observations received from Qovornmonta, It warn of the utmoat importance that thr
Commiaaion ahould devote close Rttrnticn,  among the other topica,  to the question
of State rssponaibi l i ty ,  with a view to  early complrtion  of the firat roading of
t h e  relev&nt  d r a f t  articloa.

75. Turning to chapter II of the CommiaaSon’a  report, ho maid that work on the
topic of international  l iabi l i ty  for  injurious conaequencea  ariaing out of acts not
prohibited by international  law warn of a piOnO8ting  nature, with few procedrnta  to
rely on, and that it addtutored many aap~ata of the progrraaive dovolopment of
intrrnational  law. Ho thoreforo hoped that the Commiaaion would uoceidrr the topic
with cam, bearing in mind the need to atrike a balrnco betwrmn this right of a
Btetr to oonduct activities  within ita own torritory  and the right not to suffer
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injurious consequences from actions taken outside its territory, and that it would
refrain from attempting too hastily to start codifying the relevant rules.

7 6 . As for the scope of the '*present articles", referred to in draft article 1,
his delegation generally agreed with the Special Rapporteur that those articles
should not apply to all types of activities that caused transboundary injury, but
only to those involving an "appreciable" risk. Rowever, further consideration was
necessary, since the concept of "appreciable risk" was not sufficiently precise as
a criterion for demarcating the scope in question.

7 7 . The principles set out in draft articles 6 to 10 contained a number of
controversial questions, such as the relationship between the duties to take
preventive measures and to pay reparation, the principles of liability for
preventive measures and reparation, and the amount of such reparation. In
particular, it was not appropriate to treat the general rules of strict liability
as general principles in international law. He hoped that the Commission would
take a realistic approach to those questions, taking into account the provisions of
the national laws of various countries.

7 8 . Mr. ROSSNSTOCK (United States of America) said that the short time that had
elapsed since the Commission's report had been made available had not allowed
Governments adequate time to give due consideration to the complex and novel topics
covered therein. Perhaps future reports could be briefer, of a length somewhere in
between the long document before the Committee and the brief introduction to the
item given by the Chairman of the Commission. The views he was about to present
were of a provisional and preliminary nature.

79. The cautions expressed by the representative of France merited serious
consideration. While it was difficult to assess the work on a topic when its full
scope was not yet known, the draft articles appeared to go far beyond the present
state of law. Under existing law, States generally could engage in activities
within their territory without being required to inform or consult. The duties to
notify or compensate, where they existed, arose generally under treaties, such as
the 1986 Convention on Early Notification of a Nuclear Accident and the 1972
Convention on International Liability for Damage Caused by :3pace Objects. Guidance
was also supplied by arbitral decisions such as the Lac Lags= and W Smelter
cases, which existed in specific legal and geographical contexts. Also relevant
was the Declaration of the United Nations Conference on the Human Environment.

8 0 . His delegation was inclined to associate itself with those representatives who
had expressed doubts regarding the suggested focus on risk and the procedural
approach deriving from it outlined by the Special Rapporteur. He did not question
the relevance of the notion of risk, but rather, the extent of reliance or focus
upon it in the report.

81. Some delegations in the Commission had given the concept of risk a broad
interpretation, and others, a narrow one. The Special Rapporteur appeared inclined
to mix the concepts of risk and harm, in that he would include low-risk activities

/ . . .



A/C,6/43/SR*27
Englirh
Pagr 19

vhero thrrr WII m potrntiml for rubrtmntiml harm, Whatover othrr brfoatr might
l ⌧iet in a rirk-oriontmd l ppromoh, if l bromd definition wore  taken mm thr 8tarting
point, a draft more ambitiour  in scope  than mort Qovsrmfnontm  were likrly to find
accrptablo would  b8 the  probable rorult,

82, The problomr  that might oxirt in the proaodural approach takon wore largely of
a pract ical  naturr, Conrultmtionr bmding to the balancing of intorortrl  and
fmot-finding 8eemOd contra1 to thr mpproach  l 8 hi8 dologmtion  undorrtood  it, Suah
an approach wa8 plaumiblo  in the contrxt of neighbouring State8 with continuing
matoriml  interartr, That indeed had boon thr provriling  mod.1  in the mind8 of
thO80 who drafted the Doalmrmtion of the United Nation8 Conforowo on the Human
Environment.

63, Howavor,  when the focus war broadrnrd to l naompm88 vet;’  dirtant potential
XffXCt8,  for l XMlQlX, among rhifting group8 of Stat.8 in variour part8 of the
world, seriour quertionr mro8o rrgarding the proardurml mppromah, One could
r e a d i l y  viruali80 8merginq fraNI  the 8UggO8tOd  8ahomatia outlir.3 a  layWing  o f
quari-regulatory  negotiation8 mmong Statarr rome ongaging in  rctivitirr aovorrd b y
the draft  articlmr, on the one hand, and othrrr  claiming potrntirl harm, o n  the
other hand. That cumbmrromo procrrr aould l m8ily unduly rortriat  or dolmy  l 8t8to

from rwrrcieing itx freedom of motion with rerpoat to it8 own territory, The
balmnco betwsrn economic interrrtr and environmental concornr rtruck in
principle 21 of thr aforasrid  Declmrmtion  had been cmrofully mrrivad at and rhould
not readily be upset. It war noco88mry  t0 find a way t0 prOtOOt  or OOmpOn8atO
potential Victim8  without unduly rortricting eoonomia drvolopmsnt.  An mppromch
focusing on harm rather than rirk wm8 thr bottrr rout0  to that rnd.

84. Hr. VILtAPRAN_gRAMER  (Quatomalm)  8mid t h r t ,  while i n i t i a l l y  hi8 c o u n t r y  had
viewed the quertion of international liability for injuriour conroquonaer l riring
out of aatr not prohibited by international law a8 bring of concarn primarily to
the highly indurtrialismd countrier, a roriour indurtrial accident in Alim and
8UbxOqWnt  nuclear aCCidOnt8  rlrrwhrrr had imprO88Od upon it how imp0 tmnt it wm8
ml80 for the developing countrier to participate 8oriourly and objoctivoly  in the
debate, with a view to the ultimate adoption of a convention1

85. Three important legal principle8 governed Qumtrmmla~r  approach to the topica
firrt, the right of one Stat. ended where the right of another State begmnr
8aCOndly, no one could bonefit from an act without being rubject to it8 legal
conrequencer  and, thirdly, whoovrr cmured  the dmmage rhould mmkr rppropriatu
reparation. The general  theory of l iabi l i ty  dietinguirhed  between acts  cmured  by
lack of knowlrdgo  or experience, thoro aaured by negligenor and thO80 aaurmd by
unforereen  circumrtmncer. Risk and injury were very dirrotly rolmted and, contrmry
to the view of dOlmgmtiOn8  which found the OInphm8i8  on rirk in the report to be
fIIi8lemding,  hi8 delegation felt that the l pproaoh taken wm8  the rpproprimto  one and
that i t  meet  accurately reflected the ritumtion of the developing counttio8.

06. The report of the Special Rmpportrur dm8mrvmd  the full mttrntion of developing
and highly indurtrialired  countrirr which should bemr in miad that it WI8
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imperative to prescribe preventive measures as well as corrective measures. If the
theory of appreciable risk set out in the report was accepted, there was no need to
include a list of activities deemed to present an appreciable risk.

87. The concept of continuous pollution fell within the context of the draft
articles if risk was interpreted as proposed by the Commission. The efforts of a
number of highly induq,trialised countries to prevent pollution and their adherence
to multilateral conventions on the subject were to be commended.

88. With respect to the scope of the draft articles, he suggested that, in
article 1, the words "as vested in it by international law" should be replaced by
the words "in accordance with i-xrnational law". Referring to the definitions
provided in article 2, he said that it might be preferable to replace the word
"physical" with the word "material". The phrase "transboundary injury" offered the
advantage that it permitted the inclusion of appreciable harm caused to objects as
well as persons, and covered the use and enjoyment of areasI two concepts which
deserved full support. The concept of renewable resources should also be included
iv? the interpretation of the phrase "use or enjoyment of areas”.

89. Lastly, the Commission should provide guidance regarding risks and injury
derived from unlawful activities.

ORGANIZATION OF WORK

90. The CHAIRMAN said that delegations would recall that, at the Committee's
16th meeting on 18 October 1988, he had informed them that he had received a letter
dated 12 October 1988 from the President of the General Assembly transmitting a
letter from the Chairman of the Fifth Committee, in which the Chairman of that
Committee invited the Sixth Committee to express its views, by the first week of
November 1988, on agenda item 115 entitled *'Programme planning" which was allocated
to the Fifth Committee.

91. Delegations would also recall that, with their approval at that meeting, be
had communicated, on the same day, the text of the President's letter with its
attachments to the regional groups for their comments. Be had not yet received any
comments from the regional groups, and would therefore assume that, if he did not
receive any comments by the following day, the Sixth Committee had no observations
to make regarding the item and, as in the past, he would inform the Fifth Committee
accordingly.

92. He also informed the Committee that he had received a letter dated,
27 October 1988, from the President cf the General Assembly transmitting a letter
of 26 October 1988 from the Chairman of the Second Committee concerning agenda
item 12 "Report of the Economic and Social Council", which had been allocated to
that Committee. The relevant part of the letter of the Chairman of the Second
Committee read as follows:

/ . . .
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"By its resolution 1988/63 entitled 'GuidelH.nes  for international
decades' of 27 July 1988, the Economic and Social Council, in pursuance Of
General Assembly resolutiou 42/171 of 11 December 1987, recommended guidelines
for international decades for adoption by the Assembly. A copy of these
guidelines (document A/C.2/43/L.2) is attached to this letter.

"Because the guidelines concern subjects of priority in the political,
economic, social, cultural, humanitarian or human rights fields, I am writing
co the Chairmen of the Main Committees of the General Assembly to request the
views and comments, if any, of their Committees on aspects of the guidelines
that may fall under the mandates of their respective committees.

"In order to ensure that the guidelines adopted take fully into account
the views of all the Main Committees of the Assembly, it would be appreciated
if such views might be communicated to the Second Committee no later than the
second week of November 1988."

93. Following the pattern establishec!  in the Sixth Conmittee with regard to
similar letters from other Main Committees of the General Assembly, he proposed to
forward the letter in question to the Chairmen of the five regional groups oZ the
Sixth Committee for their comments, if any, and to return to the matter tne
following week, once the views of the regional groups had been formulated. If he
saw no objection,  he would proceed acccrdingly.

94. It was so decided .

'95. Mr. KOROMA (Sierra Leone) said that, while he did not oppose the procedure
adopted, he thought that delegations should be encouraged to find time to consider
any recommendations that might emerge from the discussions in the regional groups
before they were sent to the President of the General Assembly.

96. The CHAIRMAN said that, if the regional groups thought that the issue should
be discussed in the plenary meetings of the Sixth Committee, arrangements could be
made to do so.

TJre meeting rose at 5.50 o.m.


