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The mecting wasg culled to order at 9 p.m.

AGENDA ITEM 130: REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK OF ITS
THIRTY-EIGHTH SESSION (continued) (A/41/10, 406, 498)

AGENDA ITEM 125: DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF
MANKIND;: REPORT OF THE SECRETARY-GENERAL (continued) (A/41/537 and Add.1 and 2)

1. Mr. KIYLU (Kenya) said his delegation agreed with Sweden that the Sixth
Committee was not the forum for detailed examination of the various topics. That
should be the function of written replica and comment8 addreeaed to the
International Law Commission. Statemente before the Committee should be confined
to quidance specifically requested by the Commission.

2. The question of jurisdictional immunities of Staten and their property was
inextricably linked to the concept of State eovercignty. Kenya approved the
general outline prepered by the Commission, which, to a larqge dcqree, had succeeded
in codifying the essential elements of the topic. However, some changee could be
made where diveraencee of opinion still existed. In article 6, for example, the
words “and the relevant rules of qeneral international law” should be deleted. As
State immunity was, in essence, a unitary principle, it should be limited only by
exception8 contained in the draft articles themselves. The retention of the words
in square brackets would be inconsistent with the very purpose of the draft
articles.

3. Similarly, because State immunity was a unitary principle, Kenya prepared the
word *exceptions” to "1 imitations” in the title of part TII. "Exceptions®” better
reflected the concept of State immunity as an intearal feature of a unitarv
principle, rather than as a set of rules Independent from the principle.

4. The interests of developing countries such as Kenya would be served if the
term "non-governmental® were not bracketed in articles 18 and 23. As a developina
country, Kenya entered into contracts in the performance of public duties which
were, strictly speaking, not intended for commercial purposes. Hig deleqation also
believed that protection of Central Bank funds from measures of constraint

(art. 23 (1) (c)) was extremely vital, and a reflection of the concept of State
sovereignty.

5. Turning to the draft articles on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier, he said that it was
disturhing to Ree sauare brackets in article 28, when there should be agreement on
such a crucial provision. Kenya preferred to retain the bracketed words "be
inviolable wherever it may bej it shall” as a logical expression of the concept of
the inviolability of diplomatic archives. That concept was specifically provided
for in the 1961 Vienna Convention on Diplomatic Relations, and was recognized in

customarv international law. In order to protect confidentiality, Kenya favoured
retaininag the phrase “and shall be exempt from examination directly or through
electronic or other technical devices”. In article 28, paraaraph 2, a fair balance

VA



A/C.6/41/5R. 44
Enalish
Page 3

(Mr. Kiilu, Kenya)

had been struck by the provision allowina the baq to be npened by an authorired
representative of the sendina State oOr to be returned, 1if it was suspected of beina
used for an 1illegal purpose. Even if the exercise of those rights bv a receiving
or transit State could aqqravate a dispute, there was nu alternative approach that
would gatisfy the interests of the parties concerned. Kenya opposged the inclusion
of article 33 on optional declaration, because uniformity would be lost if States8
could declare the articles inapplicable in certain cases. Furthermore, confusion
would arise if a multiplicity of leqal t‘aimas were :ecoqnized in that article.

6. Referrina to paraqraph 60 of the Commission’s report (A/41/10), on State
responsibility, he said that a harmonized approach could be achieved ii! the
Commisajon took into account developments on both the draft Code of Offencea
against the Peace and Security of Mankind and the topic of international 1iability
for injurious conseauenccs arisina out of acts nut prohibited by international

law. In connection with the draft Code, a decision could be taken at a later staqae
on whether to focus on crimes committed by individuals as opposed to States. That
was an important issue in determining the content of the Code ratione personae.

7. His delegation approved the general outline proposed by the Special Rapporteur
for the catcqorixation of the crimes. The “mass” element seemed a useful criterion
for determining whether atrocities directed at a section of humanttv could be

classif ied as crimes aqgainst humanity. The concept of special intention, together
with that of motive would also be a useful criter ion. Kenya aareed that the draft

as a crime aqainst humanity.

8. Kenya shared the Special Rapporteur’s assessment thot it was difficult to fix
a dividina line between war crimes and crimes against humanitv 88 such (A/41/10,
para. 108). Kenya would have stronq objections to an alternative formulation Of

the traditional concept of “war crimes®, for though its meanina had changed in
contemporary international law, its content had not. His delegation aqreed that
the manufacture, possession and ume of nuclear weaponn should be outlawed, and that
it was inappropriate to include the concept of “first use” in the Code. Kenvn wall
inclined to aqree with the Special Rapporteur that the issue of criminal
jurisdiction should be left open for the time being. Admittedly, any code of
offences must be accompanied bv enforcement measures, ‘but immediate consideration
of that issue would retard proaress in the formulation of the draft articlee.

9. Recent events had clearly demonstrated the importance of determining
internatinnal liability for injurious consequences nrisina out of acts not
prohibited bv international law. Clearlv there wan a need for international rules
in that area. His delegation wished to underscore the fact that while injury was
the unifyiraq link, prevention and reparation were al.solutely essential aspect8 Of
the topic. 1t aqreed that the Special Rapporteur should base his work on the
amended version of the schematic outline in Mr. Quentin-Baxter’s fourth report.
The Commignion should also addrees activities involving risk of injury beyond
national jur isdict ion to other States, to the international community as a whole,
or to outer space, which was the common heritage of mankind. The Convention on
Early Notification of a Nuclear Accident, recently concluded in Vienna under the
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auspices Of the International Atomic Enerqy Rgency, illustrated how international
orqanizations could ® msi8t Statea in fulfilling their obligations to inform and
neqotiate. Kenva was concerned about the question of the liability of developing
countries for the activities of multinational corporations using imported, hiahly
® ophisticated technoloay. It would be unjust, to sav the least, to assign

liability to developing countries for activities over which they had little, 1€
any, control.

10. InACrica, the use of watercourses was vital to the survival of both man and
beast. Kenva therefore attached the highest prioritv to the completion of
agenerally acceptable provisions on the uses of international watercourses. His
delegation wished to endorse, in particular, the recommendation made bv

Mr. McCatfrey, the current Special Rapporteur, not to subject draft articles 1 to 9
to another aeneral debate in the plenary Commission. Kenya also supported his Plan
to follow the structure provided by the previous Special Rapoorteur, who had
proposed a comprehensive met of 41 draft articles. Mr. McCaffrey's proposals would
serve to expedite the work of the Commission and could form the basis for generally

acceptable golutions.

11. Kenya did not object to postponing the attempt to define the term
“international watercourse®. Any future definition, however, should avoid
reference to the ®"svstem® concept, a8 it would prejudice any attempt to reconcile
the competing interests of States. Moreover, to re-introduce the concept of
"shared natural ‘resource” would aive the false impression that leqal principles
could be automatically deduced from the purely aeoloaical meantng of the concept.

12. It would not be particularly helpful to list the factors to be taken into
consideration in determinina ream: nable and equitable use of an international
watercourse. Experience had shown that each came must be decided on its own,
takina into account all the particular circumstances involved. Previous river- and
lake-basin aqreements hed demonstrated that co-operation and mutual accommodation
aong riparian States had been most effective. The Special Rapporteur and the
Draftina Committee should find an acceptable means of expremsing the close
relationship between the obligation to refrain from cauging harm to other States
using an international watercourse and the principle of equitable utilization.
Kenya supported the view that the Commission should elaborate a “framework
agreement® in the Corm of draft articles setting forth rules on the
non-navigationsl uses of international watercourses. States concerned would still
be at liberty to conclude lpccil‘lc agreements relating to particular international
watercourses.

13. Kenya expressed its appreciation to the countries which continued to provide
fellowships in connection with the Internstional Law Seminar, and urged the
Commission to reappraise its methods of work wlth a view to functlioring an

efficiently as possible in future.

14. Mr. TUERK (Austria) said that bis delegqation was particularlv pleased to note
the provisional adoption of the draft articles on jurisdictional immunities of
States and their properuy.

/..



A/C.6/41/8R.44
Eng 1 inh
Paua 5

(Mr. Tuerk, Austria)

15. Austria doubted whether it was really necessary to refer to “political
sub-divisiona of the State which 51 ® ntit.lrd to perform acts in the exercise of
the sovereian authority of the State” in paraqraph 1{b) of article 3. The
definition of a State as comprehendinqg “the State and its various organs of
government”® seemed to be broad enough to cover any political subdivision. The same
observation held true for article 7, p.r.qr.ph 3.

Ib. Article & rained the delicate problem of whether to use explicit lanquaqe
indicating that the rule of State immunity should be ® ubject to the future

development of international law. After weighing the ® rqumentm in favour and
against, his deleqation had come to the conclusion that it could accept such an
addition. The question was whether reference should be made to the “relevant rules

of general international law” or simply to "international law”.

17. With regard to the title of part Ill, his deleqgation preferred “Limitations on
State immunity*. It welcomed the general reservation contained in draft article 20
with respect to all aquestions concernina possible extraterritorial effects of
measures of nationalization taken bv a State with reqgard to property, movable or
immovable, industr ial or intellectual.

18. His deleqation had no objection to the new title of part IV. It disaqgreed,
however , with the new text of draft article 21 and stronily @ upported the previous
version of that provtnion. The present text qreatly limited the possibility of
enforcement measures reaardina property that ® erved commercial non—governmental
purposes, with the stipulation that such property had to have a connection with tha
object of the claim or with the agencv or instrumentality against which the

proceed kng wan directed. Such a limitation as well as the limitation embodied in
article 21 (b) aeemed unjustified. I n his delegation's opinton, it should o n the
contrary suffice that State property had been allocated for the payment of debts
Incurred hv the State.

19, With respect to draft articls 24, his delrgatton welcomed the insertion of
paragraph 1 (c¢) and the new paraqraph 2. since those provisions partly took into
account previous observationa made by it. Howaver, ha .expressed reservations with
regard to the new subparaaraph (a), hecause under the leaislation of Austrisa and
manv other Statca, arranaements between the parties reaarding the service of
process were irrelevant. Furthermore, his delegmtion continued to have doubts
concerning the transmission of the relevant documents by mail to the head of the
Minlstry of Foreiqgn Affairs. It refected in particular the hterarchv of methods
for the service of process 1aid down in paragraph 1 of the draf:iarticle.
Provisiona should at lesst be made for the competent court to have the opportunity
freelv to choose hetween different methods in that respect.

20. Pnrsqgraph 4 of draft article 24 was too restrictive, an it would mean thnt #
fault in the service of process could be remedied only if the State entered an
appearance on ths wer its of the cane. His delegation preferred the previous text
of Chat provision under which a fault concerning service of process would be
remedied reqardless of whether thr State concerned entered into the proceeding on a
purely procedural gquestion or on the merits of the came. The baslc idea of

ay
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remedyinag a fault in the service of process was, however, to ensure that at the

time when the relevant document was in tact received, anv such fault was no lonaer
relevant.

21. With regard to draft article 25, his delegation welcomed the insertion of a
clear time-limit in paragraph 1. The purpose of paragrsph 2 was to ensure that a
toreign State had at least three months to take legal remedies aaainst a default
judgement, not that a time-limit provided for in the code of civil procedure of the
forum State was extended by another three months simply because the defendant was a
foreign State. That should be reflected in the relevant commentary.

22. Referrina to the draft articles on the status of the diplomatic courier and
the diplomatic baa not accompanied by diplomatic courier, he said his deleqation
was pleased to note that great efforts had been made to Cind compromise solutions
on the various issues. It aareed with the division ot the draft into four

sect ions. A key provision was undoubtedly article 28, end it was to be reqretted
that the Commission had not been able to submit an agreed text to the General
Assembly.  He was, however. aware of the wide range of Vi ews concerning the draft
article, and of the need to continue the search for a compromise.  Austria had no
objection to the aeaertion that the obligation not to open or detain the bag was
consistent with the “inviolability of the diplomatic bag®. However, it. wasnotin
favour of addina a statement of principle at the end of paraqrsph 1 to the effect
that the diplomatic bag should be exempt from examination directly or throuah
electronic or other technical devices. Electronic screening of diplomatic bags was
adr gible in connection with security checks at international airports, and in any
cat. the risk of transporting diplomatic bags without previous electronic
exanination could not be imposed on airlines. Austria nevertheless understood the
approhenaions voiced by many that an examination of the diplomatic bag by
electronic devices might affect the confidentialitv of its content. As a possible
conpronmi se, it suqggested that the presence of an authorized representative of the
sending State should also be required in the event of an examination of the bag by
electronic or other technical means. Furthermore, electronic acreening by hiahly
sophisticated means likely to affect the confidentiality of the official
corraepondance and documents of the sending State could perhaps be ruled out
altogether. In anv event, the representative concerned would be free to withdraw
the authorization for an examination of the baq and to arrange for its return to
the sendina State if he felt that the devices uned might endanger confidentiality.

23.  His deleqgstion had noted with satisfaction that "he previous draft articles 39
and 40 had been combined into a sinale provision « article 30. However, it had
considerable doubts as to the desirability of draft article 33, which provided for
the possibility Of excluding designated types of couriers and bage from the
applicability of the draft articles. such a provision, which was designed to
introduce flexibility and thus to facilitate the acceptance of the draft articles
hy States, in fact ran counter to the very aim of the endeavours of the Ccmmiasion,
namely, the consolidation in a single instrument of existing rules of international
law regarding the diplomatic courier and the diplomatic bog. The creation of a new
plurality of régimes would call in auestion the usefulness of the entire exercise.
In addition, there were enormous practical difficulties in having to apply
different leqal réaqimes in different countries to the same courier or bagq.
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24. Turning to the auestion of State responsibility, and part three of the draft
article8 concerning the implementation of international responsibility and the
eettlement of disputes, he said it did not seem appropriate that the taking of
measures, by way of | ecipzocity or by way of reprisal, by a State which had
suffered from an internationally wrongful act , should be made dependent on &
procedure which would take at leant two and a half years under the system laid down
in article 3, paragraph 1. There were very few objects againmt which reprisals
could legitimately be directed. The State which had committed the internationally
wrongful act would withdraw its assets before the length procedure was completed.
Countermeasures must have an immediate effect on a State if they were to be of any
value. In the case of refusal by a State to continue to apply a treaty, there waj
no reason why the injured State should be under an obligation to apply the treaty,
without any kind of remedy or compensation, for a lengthy period. It was not wise
to base the whole of part tro of the draft articles om such a system, since it
might become inapplicable in case of reservations by States with respect tO

part three. The prohibition of reservations contained in draft article 5 would
probably not survive a codification conference, am it also extended to article 4,
paragraphs (a) and (b), providing for the compulsory jurisdiction of the
Lnternatlonal Court of Justice. 8States could not be prevented from making
reservations against such a system of compulsory jurisdiction. The practice
followed by States in that respect when becoming parties to the Vienna Convention
on the Law of Treat ice was a case in point.

25. It was gratifying that the comwnte submitted by Austria On part one of the
draft articles had been taken into account by the Special Rapporteur. The
observations made by Governments in relation to those draft articlies in general
merited further consideration in the ongoing effort to make the articles more
widely acceptable.

26. In 1986, ecological catastrophes of unprecedented magnitude had demonstrated
the urgent need to define the rights and obligations of States n connection with
activities which were not prohibited by {nternational law but might cause injury to
other States. In respect of certain acttvitieg, whether ultrahazardoue or not, the
auestions of notification, prevention and co-operation, agnd especially the question
of reparation for injury, reaquired legal regqulation.

27. His delegation recognized the importance of the Paris and Vienna Conventions
on 1liability for nuclear damage, and favoured widespread accession to those
instrumenta. A new international instrument was needed which would supplement the
existing instruments with a universally acceptable system along the lines of the
1972 Convention on International Liability for Damage caused by Space Objects. The
announcement by the Government of Switzerland of its intention to pay compensation
to other countries affected by an accident at a Swiss chemical plant shared how
States should proceed pending the entry into force of specific treaty rules.

28, On the general legal problems relating to liability, a framework treaty was
needed containing general norms which could in turn encourage the conclusion of
bilateral or regional agreements. It was regrettable that at its latest session
the Commission had been able to allocate only a few meetings to the topic
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‘International liability for injurious consequences ® riaing out of acts not
prohibited by international law”. His deleaetion ® (qreed that the word *“act” should
be replaced by ®activities® in the Enqlish title of the topic so as to bring it
into line with the other lanquaqge veraiona. The proviaional definition of the
scope Of the topic was a good baaia on which to build. His delegation shared the
opinion that the term “transboundatry® not only referred to injury caused in
neighbouring ocountries, but 8180 covered any injury caused beyond natural
frontiers, whether the source State and the affected State were contiguow or not.
Recent mishap8 in the nuclear and chemical fields had clearly deaonatrated that
pollution could effect wide areas and even diatant countries. On the question of
reparation, the satatement by the Special Rapportour referred to in paragraph 199 of
the Commission’s report (A/41/10) merited particular attention. His delegation

® Oreed with the Special Rapporteur*s ® uqgeation in paragraph 41 (c) of his report
(A/CN.4/402) thet the g{rst sentence of article 8 of section 2, and article | of
sect ion 3 of the schematic outline should ba deleted.

29. Austria was at the same time an upstream and a downstrea: State, and it was
well aware of the political and economic problems involved in connection with the
law of the non-naviaational uses of international watercourses. The Commission
should complete the ocodification Of generally recognised rules of international law
on the topic as aoon &g possible, in order to produce a framework agreement laying
down 9eneral principle8 reqarding the rights and duties of States which could serve
a8 a baaia for the.conclusion of bilateral or reaional ® greementa. His delegation
supported the Special Rapporteur*s view that it would be appropriate to proceed
first with the tormulation of draft articles and later consider a possible eet of
aquidelines. It believed that the concept of *shared natural resocurce® was
unacceptable as it could aive rise to Car-reachina ailecetions and claims. Care
should ba taken not to introduce the concept through the back door by tryina to
build legal principles upon it without uysing the term itself.

30. On the subject of the draft Code of Offencea ® (ainat the Peace and Security of
Mankind, it was gratifying that support had been ® xpreaaed for chengino the word
"offences” to ‘crimes” in the Bnalish title so as to bring it into line with the
French and Spanish texts. His delegation believed that the Commission’s mandate
q extend to the preparation of the atstute of a competent international criminal
jurisdiction for individuala, which would not prejudoe the final outcome of the
Commission's work on the draft Code.

31. It was crtemely important to continue the exiating eystem of summary records.
In daily leqal work ralatinqg to the provisions of international conventions, it was
essential to be able to refer to the travaux pré_aratolres. The Commission’s

reports ahould be made available, even if onlv in provisional form, as soon a®
vossible after the concluaion of its aeaaiona, so as to facilitate thorough

preparation by deleqgationa for the debates in the Sixth Committee.

32.  The International Law Seminar had proved very valuable over the years in

® nabling young lawyers, particularly from developing countries, to aain a
Cirat-hand insight into the work of the Commission; Austria, which had reqularly
made contributions to the Seminar in the past, joined in the Commission’s appeal to
all States to contribute so that the Seminar could be continued.

o



A/C.6/41/8R. 44
English
Page 9

3. Mr. LACLRTA (Spain) said that in future the Commission‘'s sessions should not
be ghor toned, and the Commission 8hould ® ndesvour to sllocate to the Drafting
Committee 48 many meetings as possible so that it did not lag behind in it8 work.

34. Dpespite the time constraints, the Commission had made considerable proqress on
the 4raft Code of Offences against the Peace and Security Of Mankind. His
delegation shared the view that the oontent ratione personae of the draft code
should be limited to the criminal responsibility of individuals. 1t was al80 in
favour o f & precise characterization o f offences although the Commission should
identify offences by reference to 8 general criterion and to relevant conventions
and declarstions on the subject. A mere enumerstion of acts regarded 88
international crime8 could not help strenqthen peace ® d security if it was pot
acconpanied b y implewmentation mechanisws,including an appropr iate jurisdictional
mechanism) otherwise, the Code would serve only as verbal asmunition for

accusat fons among States.

35. Draft article 4 affirmed the universsl nature of the offences in question, 8
principle that hig deleqation fully supported, and also Proposed , system of
universal jurisdiction, without ® xcluding the possibility of ® 8t8blishinQ an
international criminal jucisdiction. The Commission's mandate could include an
in-depth 8tudy Of that question and of the possibility of drawina Up a statute for
an internation jur isdiction, despite t h ¢ difficulties, political rather than
ieaal, which would be {nvolvec . even if the jurisdiction was not competent to
consider the question of the responsibility of the State on bahalf of which the
individual had acted. It was unlikely that 8 State would ever be brought before an
internation criminal jurisdiction, and it was not clear to what extent it would
be possible to bring an individual before 8n international jurisdiction.

36. His delegation had no difficulties in principle with draft articles 1 to 7.
with regard to article 2, it seemed obvious that the characterigation of an act as
an offence against the peace and security of mankind under international law was
not independent of tho ‘intern81 order” gince there was no linqlc internal order.
Article 7, paragraph 2, could affect the problem of characterization and could aive
rise to Certain difficulties in relation to the principle nullum crimen sine lege.
Even greater difficulties were created by article 8, paragraph 1, where it was
unclear whether "self-defence in cases of aggression” referred to self-defence on
the part of tae State or on the part of the individual. Even when acting on the
authority of a State which was leaitimately defendina itself against aggression, an
individual could be personally responsible for an offence. That was not made
Sufficiently Clear in paragraphs 171, 172 and 173 of the report (A/41/10).

Reprisal a8 an act of tha State did not Justify tha commission of individual

cr iminal aCts8.

37. His delegation did not have difficulties with articl. 10 or article 11y it
noted that the definition of aggression wss taken from General Assembly resolution
3314 (XXIX), which also referred to the competence of the Security Council in
accordance with the Charter. The Commigsion, e 8 8 subsidiary body of the General
Asgembly, must take that situation into account, possibly in the ruleg on the
application of the Code, which must accompanv the Code if it was to be an effective
instrument.
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38. His doleqation approved the {nclusion Of qenocide and apartheid 1. the
cateqorv of crimes agsinmt humanity. While it preferred the ® ocond altarnative of
article 12, paragraph 2, it believed that the text should be objective and that the
first three 1ines ® hould be ® nnded. It shared the views set forth in

paragraphs 83 to 87 of the Commission's report , and recognisxed the importance of
the "nass”element in the Come of inhuman ® ct8. It undermtood the reservations
arising from the use of the ® Xxpreamion *warcrime” in view of the unlawfulness of
war i1tself, but agreed with what was stated in parsqraph 105 of the report and
therefore oould accept the use of the ® xpreoaion.

39. Spain preferred the ® ocond alternative ot the definition of war crimes. In
respect Of puclear weapon5 , without taking a position on the moral and political
questions involved, him delegation agreed with what was steted in paragraph 114 of
the report. In connection with paragraph 120, on the subject of complicity, his
delegation preferred the method of Aistinguishing between separate offences, as in
the Charters of the International Military Tribunals, and did not feel that the
responsibility of a superior, or of a ® ubordinrte, should be baaed on the idea of
complicity. It also felt that complct and conspiracy should be specifically
conaidered, a5 well as ® xtenuating circumstances.

40. Rio deleaation welcomed the progress made by the Commission on the topic of
State responsibility. It believed, however , that draft article 5 of part two did
not clearly distinquirh between the State directly injured and the states which

[ uffered only indirect injury, a question which was of grest importance Par the
rubrequant articles. It welcomed the new draft articles in part three, for it had
always insisted on the need, especially in relation to article 19 of part one, for
an effective procedure for the settlement of disputes. Spain supported the idea
underlying the articles as a whole, and hoped that the Commission would complete a
coherent draft before beqinning the second reading of part one.

41. With reaard to the topic of international liability for injurious coneequcncea
arising out of acts not prohibited by international law, hia delegation welcomed
the clarificationa made to the schematic outline mo that it referred solely to
material transboundary damage. It also felt that the topic ahould not be confined
to prevention of damage, but nhould algo cover the question o#f reparation when
damage occurred. Moreover, the principle of objective responsibility should be
recoanized under international law, a8 it often was under domestic law.

42, In connection with chapter VII of the Commission's report, his delegation was
somewhat conceried about the possibility of a renewed debate on the definition of
international watercoureee or on certain concepts. The draft articles submitted by
the previous Special Rapporteur offer a good basis for work in formulating new
draft articles based on the fundamental principle of the sovereianty Of the State
and the principie that no State mhould exercise its sovereiqntv In such a way as to
cause harm to others. The aim was to ensure equitable use Of international
watercourses Dy establishing a basic régime which could be developed or
supplemented through co-operation among the States concerned. Equitable use on the
basis of the concept of the uovetelqnty of each State must he clearly
differentiated from full co-operation deeigned to secure optimum use, which in gome

casea would not he possible.
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43. It was reqrettable that no progresa had been made in the consideration of the

topic of ralations between States and int.-rnational organirmtiona. His delegation
hoped that the Comm’‘ssion would continue to review its working methods and draw up

8 detailed prograwse of future activities, without precluding the possibility of

®  taggering considaration of the items on its agenda. ® O that it could study topics
in greater depth and also allow Governments and delegationa more time to study them.

44. The report of the Joint Inspection Unit on "Publications of the International
Court of Justice®™ (A/41/591) referred to the possibility of translating
publications @f the Court into official Isnquagea of the United Nations other than
English and French at no additional cost. The recommandationa were of great
importance in the gffort to e¢ nmure that the work of the higheat leqal body of the
United Nations was known throughout the world. His dalegation would mupport the
draft resolution which the deleqation of Mexico intended to submit to the Ganeral
Assembly in 1987.

45. Ma. HIGGIE (New Zealand), referring to chapter VIII of the report of the
International Law Commission (A/41/10), said there was welcome evidence that
Commigsion members were lookinq closely at questions of organiaation. While the
Commission had been doing so for some time, what was new was the seriousness of the
financial crisis Cscing the United Nations. No United Nations body could stand
aside from the effects of the financial @ ituation, and no delegation could fail to
bear it in mind when reviewing the work proaramme of each committee.

46. Her deleqgation maintained its strong commitment to the purposes and work of
the Commission. To promote the rationalization of the Sixth Committee’s agenda,
her deleaation endorsed the proposal made by a number of deleqationa that the dJdraft
Code of Offences againat the Peace and Security of Mankind should be dealt with
under the item relating to the Commission’s report.

47. The auqgeationa made by the delegation @f Sweden aimed at iaproving the
coat-CCectivenesr and “time effectiveness® of the discussion of the Commission's
report were very appropriate. They could be impleaentad with some Clexibility to

allow Cor the position of smaller States) many of them d’id not have adequate
resources to preaent written ® ubmissions in a timely fashion.

48. At the same time, it was true that the Commission itself could play a more
useful role in helping to structure the debate in the Sixth Committee. One way vas
to exclude from its report topics which had not received substantive conoiderstion
at the particular year's gession. 1In that cane, the debate in the Committee would
focus on the topics dealt with in the report.

49. With regard to the Commission's own wethods of work, the augqgeation had been
made on a number of occaaiona that the Commission might formalize the process

whereby in any one year gome toplcs received substantiv. attention and others did
not.

/.
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50. Her delegation welcomed the successful conclusion of the first reading of the
draft articles on jurisdictional immunities of States and their property, which
could serve as a useful model or atarting-point for domestic legislation. Her
Government would shortly introduce legislation which would implement the
restrictive approach to immunity already adopted by the New Zealand courts, and was
therefore studying the draft articles with qreat interest.

51. With regard to draft article 6, her delegation had sane sympathy for those who
advocated the omission of the reference to "the relevant rules of general

international law”. Its inclusion appeared to undercut the usual purpose
underlying the process of codification. War delegation’s own view would depend
ultimately On the final form of the completed draft articles. It was concerned, in
particular, about some aspects of part IV, such am measures of constraint, and
noted that article 21 was unnecessarily restrictive. It did not see a legal or
philosophical justification for limiting wmeasures of execution to property which
had “a connection with the object of the claim”. Her delejation would support the

extension of a State’s immunity to cover property not only in its posseasion or
control, but in which it had “a legally protected interest”.

52. With regard to State responsibility, her delegation supported the Special
Rapporteur's approach in part three of the draft articles, and endorsed the
emphasis on compulsory conciliation as a means of preventing the escalation of a
dispute while at the same time leaving open other options for peaceful nettlement,
Including recourse to the International Court of Justice.

53. Turning to the draft Code of Offences against the Peace and Security of
Mankind, she said that her Government was not opposed to the idea of a Code and was
in general satisfied with the approach taken by the Special Rapporteur. It
supported the decision to limit the draft Code to the ¢r iminal responsibility of
individuals while maintaining consideration of the crimes of States under the topic
of State [espmsibility, That ensured that there was no confusion of objectives or
confusion of political and legal methodologies in the Commission’s handling of the
two topics.

54. Her delegai ion was also in favour of the approach adopted by the Canmission in
identifying acts which constituted serious breaches of international law, making an
inventory of the international instruments which characterized acts as

international crimes, and neltcting the most serious of them €cr inclusion in the
draft Code.

%5. The Code would be more effective if it operated in the framework of nn
international criminal jurisdiction. AR had been noted, a properly constituted
tribunal with such jurisdiction would convey a more lanting impression of
objectivity than would a domestic court.

5 The Code was likely to be adopted only if it was confined to precisely defined

of fences which were uneauivocally geen as very serious crimes by the international
community at large. The Code would be doomed to failure if it included within its
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ambit concepts such an economic agqreasion. Not only was subjectivity inherent in

any discussion on such a matter, but there were in addition insurmountable
definitional problems.

57. References in the Code to nuclear weapons were also unlikely to be acceptable
to a graat number of States. Her Government had made clear its view that

New Zealand was not to be defen.:+d by nuclear weapons. It recognhized, however,
that because of different strategic circumstances, there would inevitably be
differences of approach to the reduction and eventual elimination of nuclear

weapons. PFor that reason, it foresaw major difficulties in any attempt to include
nuclear weapons within the scope of the draft Code.

58. Recent events had confirmed the importance of the topic of international
liability Cor injurious consequences arising out of acts not prohibited by
international law, and had vindicated the approach taken by the first Special
Rapporteur. Her delegation therefore endorsed the views of some representatives
that priority should be qgiven to its consideration. It also endorsed the approach
of the Special Rapporteur in mtarting with the schematic outline prepared by
Professor Quen t in-Baxter, thereby ensuring continuity. It agreed with the decision
to Place primary emphasis on prevention rather then reparation, vith the duty of
reparation arising only after every effort to avoid or minimize damage had failed.
That would ensure that all activities within a State's territory were conducted
with as much freedom as was consistent with the interests of other Ststes. The
Special Rapporteur should continue his work on the premise that all activities
involving r isk, not simply ultrahaeardoue ones, Cell within the ambit of his topic.

59. In conclusion, she emphasized the linkages betwaen that topic and those of
international watercourses and State responsibility, and expressed the hope that in
the light of the obvious and preesing need, the Commission would be able to make
sianificant proqressa on those topics.

60. Mr. McKENZIE (Trinidad and Tobago), referring to the draft articles on
jurisdictional immunities of States and their property, said that the reference by
the International Law Commission to a *grey zone” attested to a number of legal
theories in existence relating to the exact nature and basis of State immunity- In
the view of his deleqgation, the final text of draft article 6 should contain a
reference to "the relevant rules of general international law”, because it was
doubtful that universal agreement was possible on the exact dividing 1ir » between
immunity and non-immunity.

61. oOn the question of service of process, paraqraph 1 (4) of draft article 24 was
very unsatigfactory and should bhe excluded from the final text. The proviai:

derogated from the "middle-qround® approach to service of process, and could very
well result in an inordinate number of default judaements.

62. Concernina the statue of the diplomatic courter and the diplomatic bag not
accompanied by diplomatic cour ier , his delevation Cavoured the adoption of

article 28, paraaraph 1, in its current form, tncluding the words in brackets. The
principle that the diplomatic bag should be immune from search was a corollary to

Jenn
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the generally recognized tenet of the inviolability of the archives and documents
of a misslon. Such immunity had moreover been reflected in the 1961 Vienna
Convention on Diplomatic Relations and the 1963 Vienna Convention on Consular
Relations. The first 8at of bracketed words in article 28, paragraph 1, correctly
reflected the oconcept of inviolability. The second set of bracketed words was
intended to ensure respect for the confidentiality of the diplomatic bag.

63. Article 28, paraqraph 2, sought to achieve a balance between the {interests of
the mending State in ensuring the protection, safety and oonfidentislity or it8
diplomatic baq and the security interests of the receiving State. His delegation
was inclined to the view that 8uch a provision might give rise to abuse motivated
by the desire to breach the confidentiality of the b89. A better approach to the
problem would be an alternative formulation which would provide that, if the
Competent authorities of the receilving state had serious grounds to believe that
the diplomatic bag contained somethina other than permissible articles, then the
receiving State might require that the baq be returned to 1its place of origin.

64. His deleqation favoured the adoption of article 29, which reflected State
practice and international law,. It also sareed with the formulation of draft
article 30, subject to the written comments of his Government. Draft article 31
required ra-examination in order to dispel any Confusion as to {ts rea) scope. It
must in particular be spelt out clearly that the provision did NOt relate to the
de facto effect8 of non-recognition or absence of diplomatic and consular
relations. Him delegation was of the view that the Commission in second reading
should consider a reference in draft article 32, to the complementary relationship
between the current draft article8 and the four multilataral Conventions on
diplomatic and consular |aw adopted under the aeqis of the United Nations. Draft
article 33 required further examination in the light of the effort to harmonize the
law in that area. An optional declaration could open the way for States to modify
unilaterally the leqal régimes established by the four Conventions.

65. On the topic of the draft Code Of Offences against the Peace and Security Of
Mankind, hig delegation considered that although, generally speaking, some mass
element was required for an offence to be characterized as & crima against
humanity, the draft 8hould also cover c¢rimes committed against a smaller number of
individuala. The Code should include only the moat serious offences and should not
apply to acts of a general criminal nature that. did not belonq to the category of
of fences against the peace and secur ity of mankind.

66. On the question of crimes against humanity not covered by the 1954 draft. his
delagation believed that apartheid 8hould be expressly referred to. It would
prefer the full reproduction in the Code of the provisions of article 11 of the
International Convention on the Suppression and Punishment of the Crime of
Apartheid. The Commission should also consider for inclusion asa crime against
humanity, acts cosmitted in order to subject a people to a régime not in keeping
with the rights of peoples to self-determina*ion and to deprive such people of
human rights and fundamental freedoms.

/ivs
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67. On the problem of terminology relating to the concept of war crimes, his
delegation favoured the proposal to replace the word "war®™ with the words
*"international or non-international armed conflict”, am defined by the 1949 Geneva
Conventions and the Additional Protocols thereto. 1t felt, however, that the
traditional concepts of "war crimes™ and “violation of the laws and customs of war"
should find cnxprelllon in the Code. As to the aubstantive problems referred to in
paragraphs 77 to SO of the Special Rapporteur's report (A/CN.4/398), his delegation
had no Aifficulty with dual characterixationa. It favoured a definition of “war
crimes" combining the two alternativea proposed hy the Special Rapporteur.

68. In the view of his delegation, account should be taken in the Code of the
extended concept of complicity in international law. The c¢oncept should cover
concealment, as +@ll am membership in an organization and participation in a common
plan. His delegation had reservationa regarding the inclusion in the Coda of the
concept of collective responsibility, even if it was restricted to crimes against

peace, such am aggression. On the question of “attempt”, mere preparation should
not be reqarded as a criminal act.

69. With respect to the principles relating to the application of the criminal law
in time, referred to in part IV of the Special Rapporteur’'s report, his deleaation
was inclined to the view that positive law should be the basis for charactorixing
an act a8 an international crime. Accordingly, it had wisgivings reaarding the
value of article 7 relating to the nen-retroactivity of offences against the peace
and security of mankind.

70. In connection with the principle8 relating to the application of the criminal
law in space, his deleaation supported the approach of the Special Rapporteur in
opting for universal jurisdiction in the absence of an international criminal
jurisdiction, but reaerving the possibility of establishing an international
criminal jurisdiction. With respect to the principles relating to exceptions to
criminal responaibility, his delegation was {n qeneral aqreement with the
distinctions drawn b the Special Rapporteur.

71 Trinidad and Tobago wished to reiterate that a code of offences zgainst the
peace and @ecurity of mankind unaccompanied by penalties and a competent criminal
jur iediction would be ineffective. It expected the Commission to act in accordance

with its mandate in that area and tackle -he problem of inplerentation as Soon as
possible.

72. In conclusion, his deleqation wished to endorse fully the views expressed by
the Commission in paragraph 253 of its report (A/741/710) concerning the importance
of continuing the current system of summary records, which constituted a crucial
requirement for the process of codification and progressive development of
international law. The records of the Commission constituted the travaux

Eréguratoltos of the relevant provisiona of conventions prepared essentially by the
C-mission, and as8 such were invaluable.

lein
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73. Mr. THIAM (Chairmen of the International Law Cowmission) said that the
Commisnion looked forward to the written comments of Governments on the draft
article8 on jurimdictionml| immunities of States and their property, mnd the status
of the diplomatic courier and the diplomatic bag not ® cmmp8nird by diplomatic
courier.

74. The rate of progress on other topics hmd been uneven. considerable prodaress
had been made regarding Stmte responsibility. As to the Code of Offences, the
complete set of dratt ® rticlom @ ubaitted to the Commission afforded a mound basis
for future work. Lmw and politics we o inextricably linked in that topic, with the
reeult thrt certain aspects could not easily be mottled by the Commission alone.

It would require the ® resistance of the international community and, in particular,
an input trom the Sixth Committee.

7%. Concerning the non-navigmtionml uses Of international watercourses, most
deleqations seemed to favour a framework agreement. The aim was to avoid dogmatic
positions mnd riqid terminology as much as possible, with a view to achieving the
major objective, namely, reasonsble use in a spirit of co-operation and with
respect for sovereignty and legitimate interests. With reqard to liability for
injucioua consequences arising out of acts not prohibited by international law, the
aspects Oof prevention and repmrmtion must both be borne in mind, with the {ssue of
prevention providing ¢ n importmnt now dimension to the topic. Preventive
orocedures would need to be def ined, as well as the appropriate proceures for
negotiation between the interested pmrties, including the internattonsl community
when its interests were involved.

76. Relations between States and international orqganizations had not been
discussed owing to lack of time, but the Commission would devote appropriate
attention to the topic in the future.

AGENDA ITBM 1291 REPORT OF THE AD HOC COMMITTEE ON THE DRAFTING OF AN
INTERNATIONAL CONVENTION AGAINST THE RECRUITMENT, USE, FINANCING AND TRAINING OF
MERCENARIES (continued)

77. Mr.DE SARAN (Secretary of the Committee) announced that Mali had become a
sponsor of draft resolution N/C.6/41/L.7.

The meeting rose at 11.40 p.m.




