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I. ORGANIZATIONAL AND OTHER MATTERS
A. States partiesto the Convention

1. As at 19 May 2006, the closing date @ thirty-sixth session of the Committee against
Torture, there were 141 States parties to the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment. The @otion was adopted by the General Assembly in
resolution 39/46 of 10 December 1984 and entered into force on 26 June 1987.

2. Since the last report, Madagascar and Nicaragua have become parties to the Convention.
The list of States which have signed, ratified or acceded to the Convention is contained in annex | t
the present report. The list of States parties that have declared that they do not recognize the
competence of the Committee provided for by article 20 of the Convention is provided in annex II.
The States parties that have made declarations provided for in articles 21 and 22 of the Convention
are listed in annex lll.

3. The text of the declarations, reservations or objections made by States parties with respect t
the Convention may be found in the United Nations website (www.un Sitg index - treaties).

B. Sessionsof the Committee

4. The Committee against Torture has held two sessions since the adoption of its last annual
report. The thirty-fifth session (665th to 694th meetings) was held at the United Nations Office at
Geneva from 7 to 25 November 2005, and the thirty-sixth session (695th to 724th meetings) was
held from 1 to 19 May 2006. An accounttbé deliberations of the Committee at these two
sessions is contained in the relevant summary records (CAT/C/SR.665-724).

C. Membership and attendance at sessions

5. The membership of the Committee changethduhe period covered by the present report,

Mr. Julio Prado Vallejo did not attend the thirty-fifth session and on 12 April 2006 he informed the
Secretary-General of his decision to resign from the Committee. The 10th Meeting of States parties
to the Convention against Torture held elections to replace five members whose term of office
expired on 31 December 2005. The list of members with their term of office, appears in annex IV tc
the present report.

D. Solemn declaration by the newly elected and re-elected members

6. At the 695th meeting on 1 May 2006, Ms. Essadia Belmir, Ms. Nora Sveaass and
Mr. Alexander Kovalev, made the solemn deafimn upon assuming their duties, in accordance
with rule 14 of the rules of procedure.



E. Election of officers

7. At the thirty-sixth session, on 1 May 2006, the CommeéteetedMr. Andreas Mavrommatis
as Chairperson and Mr. Guibril Camara, Mr. Claudio Grossman and Mr. Alexandre Kovalev as
vice-chairpersons and Ms. Felice Gaer as rapporteur.

F. Agendas

8. At its 665thmeeting, on 7 November 2005, the Committee adopted the items listed in
the provisional agenda submitted by the SecyeBeneral (CAT/C/85) as the agenda of its
thirty-fifth session.

9. At its 695th meeting, on 1 May 2006, the Committee adopted the items listed in the
provisional agenda submitted by the Secretary-General (CAT/C/36/1) as the agenda of its
thirty-sixth session.

G. Pre-sessional working group

10. During the period under review, in November 2005 , the Committee decided to modify the
working group to enable the full Committee toehm plenary to conset additional reports to
address the growing backlog in the consideration of States parties reports.

H. Participation of Committee membersin other meetings

11. During the period under consideration Mr. Fernando Marifio Menendez participated and
presided the 17th meeting of chairpersons of the human rights treaty bodies, held at Geneva on 23
and 24 June 2005. Ms. Felice Gaer, Mr. Fernando Marifio Menendez and Mr. Ole Rasmussen
participated in the Fourth Inter-Committee Megtof the human rights treaty bodies, which took

place from 20 to 22 June 2005. In December 2005 and again in February 2006, Ms. Felice Gaer
participated in the Inter-Committee Technical Working Group on the guidelines on a common core
document and treaty-specific documents.

|. General comments

12. At its thirty-sixth session, the Committegyhe consideration of a methodology to adopt a
general comment on article 2 of the Convention.

J. Jaint statement on the occasion of the United Nations
International Day in Support of Victimsof Torture

13. The Committee adopted the following joint statement to be issued on 26 June 2006, the
International Day in Support of the Victims of Torture:

“The United Nations Committee agaifigirture, the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment, the Board of Trustees of the



United Nations Voluntary Fund for Victisnof Torture and the United Nations
High Commissioner for Human Rights make the following statement to commemorate the
United Nations International Day in Support of Victims of Torture:

The total ban on torture is firmly entremch Justification of its use is anathema.
Throughout the world, the consensus relatintpéoprohibition of torture is being tested and
some Member States of the United Nations bttarontravene this prohibition in violation
of international law anehternational standards. Torturentinues to be inflicted at the
hands of Governments and their agents, and increasingly on their behalf. We are deeply
concerned about the number of reliable reports detailing the practice of torture around the
world.

Today, a cornerstone of international human rights law is under unprecedented
attack. In many States, including democratic ones, adherence to human rights standards as
well as the principles and procedures underpinning the rule of law are being questioned or
bypassed on the grounds that established rules do not apply in our current geo-political
climate.

Many democratic Governments are engaging in secret activities, effectively
curtailing examination and debate, and demonstrating a tendency to avoid judicial scrutiny.
Many of the legal and practical safeguards available to prevent torture, including regular and
independent monitoring of detention centres, are also being disregarded. Concrete steps
should be taken, including mandatory videotaping, to protect against the use of torture in
interrogations and to ensure that torture does not taint the criminal justice system. Places of
detention should be open to monitoringibgependent national human rights institutions,
where they exist, and non-governmental organizations.

Governments unquestionably have a duty to protect their citizens from torture.
Imminent or clear danger permits limitations on certain human rights. The right to be free
from torture and cruel, inhuman or degrading trestt is not one of these. This right must
not be subject to any limitation, anywhere, under any condition.

In light of these concerns, we recall that the non-derogable nature of torture is
enshrined in the Convention against Torture, and in other international and regional human
rights instruments. States are required uledstomary international and treaty law to take
effective legislative, administrative, judicial or other measures to prevent, investigate,
prosecute and punish acts of torture committed in any territory under their jurisdiction. We
call for the universal ratification of the Convention against Torture and urge States parties to
the Convention to make the declaration under article 22 providing for individual
communications.



We welcome the entry into force of the Optional Protocol to the Convention of
Torture and consider that this Protocol has the potential to become an effective prevention
mechanism. We also emphasize the irtgoece of establishing and strengthening
independent national preventive mechanisimas are empowered to undertake visits to
places of detention as required by the Protocol.

Finally, as we commemorate the twenty-fifth anniversary of the United Nations
Voluntary Fund for Victims of Torture, we would like to recall the millions of victims who
have suffered as a result of torture, including gender-based violence inflicted on women and
violence against children during conflicts. We remind Governments and others of their
obligations to ensure that all such victims have access to redress and have an enforceable
right to seek and obtain compensation, inelgdhe means for comprehensive rehabilitative
services. In this regard, we pay tribute to the organizations around the world which provide
these essential services to victims and their families. We are also grateful to the donors
whose support enables the Fund to provide financial assistance to organizations and torture
victims in need. We call on all members of the international community, private entities and
individuals to contribute generously to thenBuo ensure the continued availability of
assistance to torture victims and their families.”



1. SUBMISSION OF REPORTSBY STATESPARTIES
UNDER ARTICLE 19 OF THE CONVENTION

14. During the period covered by the present report 14 reports from States parties under
article 19 of the Convention were submitted to ther&ary-General. Initial reports were submitted
by South Africa (CAT/C/52/Add.3), TajikistafcAT/C/TJIK/1), Burundi (CAT/C/BDI/1), Japan
(CAT/C/IPN/1) and Guyana (CAT/C/GUY/1). Second periodic reports were submitted by the
United States of America (CAT/C/48/Add.3/Rev.1), Latvia (CAT/C/38/Add. 4), Indonesia
(CAT/C/72/Add.1) and Zambia (CAT/C/ZMB/1). Third periodic reports were submitted by
Uzbekistan (CAT/C/79/Add.1), Iceland (CAT/C/I&), and Algeria (CAT/C/DZA/3). A fourth
periodic report was submitted by China (CAT/C/CHN/4). A fifth periodic report was submitted by
Sweden (CAT/C/SWE/5).

15.  As of 19 May 2006, the Committee has received a total 194 reports.

16. At the request of the Committee, two members, Mr. Marifio and Mr. Rasmussen, maintained
contacts with States parties whose initial reports were overdue by five years or more, in order to
encourage the submission of such reportsof/@l December 2005 Mr. Rasmussen’s term came to
an end.

17.  As at 19 May 2006, there were 192 overdue reports (see annex V).



[11. CONSIDERATION OF REPORTSSUBMITTED BY STATESPARTIES
UNDER ARTICLE 19 OF THE CONVENTION

18. At its thirty-fifth and thirty-sixth segms, the Committee considered reports submitted
by 14 States parties, under article 19, paragraph 1, of the Convention. The following reports were
before the Committee at its thirty-fifth session:

Austria Third periodic CAT/C/34/Add.18
Bosnia and Herzegovina Initial CAT/C/21/Add.6
Democratic Republic of Initial CAT/C/37/Add.6
the Congo

Ecuador Third periodic CAT/C/39/Add.6
France Third periodic CAT/C/34/Add.19
Nepal Second periodic CAT/C/33/Add.6
Sri Lanka Second periodic CAT/C/48/Add.2

19. The following reports were before the Committee at its thirty-sixth session:

Georgia Third periodic CAT/C/73/Add.1

Guatemala Fourth periodic CAT/C/74/Add.1

Peru Fourth periodic CAT/C/61/Add.1

Qatar Initial CAT/C/58/Add.1

Republic of Korea Second periodic CAT/C/53/Add.2
Togo Initial CAT/C/5/Add.33

United States of America  Second periodic CAT/C/48/Add.3

20. In accordance with rule 66 of the rules of procedure of the Committee, representatives of

each reporting State were invited to attend the meetings of the Committee when their report was
examined. All of the States parties whose reports were considered sent representatives to participate
in the examination of their respective reports.

21. Country rapporteurs and alternate rapporteurs were designated by the Committee for each of
the reports considered. The list appears in annég tHe present report.



22. In connection with its consideration of reports, the Committee also had before it:

(@) General guidelines regarding the form and contents of initial reports to be submitted
by States parties under article 19, paragraph 1, of the Convention (CAT/C/4/Rev.2);

(b) General guidelines regarding the form and contents of periodic reports to be
submitted by States parties under article 19 of the Convention (CAT/C/14/Rev.1).

23.  The Committee has adopted a new format for these as a result of consultations held by the
Inter-Committee Meeting and the meeting of Chaspas of the human rights treaty bodies. The

text of conclusions and recommendations adopted by the Committee with respect to the
above-mentioned States parties’ reports is reproduced below:

24. Austria

(1) The Committee considered the third periodic report of Austria (CAT/C/34/Add.18) at its 679th
and 680th meetings (CAT/C/SR.679 and 680), held on 16 and 17 November 2005, and adopted, at its 691st meeting he
on 24 November 2005, the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the submission of the third periodic report of Austria, which was prepared in
accordance with the Committee’s guidelines. It notes, however, that the report was submitted with a three-year delay.
The Committee appreciates the constructive dialogue with the high-level delegation and commends the comprehensive
written responses provided to the list of issues (CAT/C/35/L/AUT), as well as the oral information provided by the State
party’'s delegation during the consideration of the report.

B. Positive aspects

) The Committee welcomes the assurances of the State party regarding the relationship between the observance
of human rights standards and the fight against terrorism, that it will adhere strictly to the guidelines adopted in 2002 by
the Council of Europe on human rights and the fight against terrorism, and that it will work during its presidency of the
European Union (January-June 2006) to further strengthen the commitment towards the absolute nature of the
prohibition of torture.

(4) The Committee notes with satisfaction the ongoing efforts made by the State party to revise its legislation and
adopt other necessary measures in order to ensure better protection of human rights and give effect to the Convention,
including:

(a) The adoption of the Criminal Procedure Reform Act and the amendments to the Code of Criminal
Procedure, both of which will come into effect on 1 January 2008. In particular, the Committee welcomes the new
provisions regarding:

(i) The prohibition of the use of statements that were obtained by means of torture, coercion,
deception or other inadmissible methods of interrogation to the detriment of the defendant;

(i)  The express reference to the right of the defendant to remain silent;



(i)  The right to contact a lawyer prior to the interrogation;
(iv)  The right of the defendant to be assisted by an interpreter;
(v)  The provisions regarding the separation of remand prisoners from other prisoners;

(b) The issuing of an information sheet for detainees in 26 different languages informing them about
their rights;

(c) The new measures taken to improve conditions of detention, including the establishment of “open units”
in police detention centres;

(d) The new regulations on deportation procedures banning, inter alia, the use of any means blocking the
respiratory system and providing for the medical examination of the alien prior to the flight, as well as for the
observance of the proportionality principle in exercising measures of coercion. In particular, the Committee welcomes
the involvement of relevant non-governmental organizations during the deportation process;

(e) The new measures adopted to prevent ill-treatment of persons in police custody, including the ongoing
revision of the Detention Regulations with a view to introducing alternative means of restraint, as well as the
introduction of human rights aspects in training programmes for law enforcement personnel;

0] The new initiatives taken to address and prevent trafficking in human beings, in particular that victims
of trafficking are regularly granted residence permits on humanitarian grounds, as well as the fact that the State party’'s
authorities have not restricted the definition of trafficking only to cases of sexual exploitation but include other forms of
exploitation;

(9) The publication in July 2005 of the last report of the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment and the State party’s responses to it.

(5) The Committee also welcomes:

@ The signature of the Optional Protocol to the Convention in September 2003, as well as the oral
assurances given by the State party’s representatives that ratification is envisaged shortly;

(b) The ratification of the Rome Statute of the International Criminal Court in 2001.
C. Subjects of concern and recommendations
Definition of torture
(6) Notwithstanding the State party’s assertion that all acts that may be described as “torture” within the meaning
of article 1 of the Convention are punishable under the Austrian Penal Code, the Committee observes that a definition of
torture as provided by article 1 of the Convention is still not included in the Penal Code of the State party.
The Committee reiteratesits previous recommendation (A/55/44, para. 50 (a)) that the State party should

establish adequate provisionsin order tolegally definetorturein accordancewith article 1 of the
Convention, and criminalize it in accordancewith article 4, paragraph 2, of the Convention.



Non-r efoulement

(7 The Committee is concerned about information that the new Asylum Law, which entered into force in

May 2004, could increase the risk of refugees being sent to supposedly safe third countries, that asylum-seekers could
deported before a decision on their appeal has been taken, and that the possibility of presenting new evidence during tt
hearing is limited.

Since the Constitutional Court has declared some of the Act’s articles unconstitutional, the State party is
requested to provide the Committee with information on the measuresit intendsto taketo rectify this.

(8) The Committee regrets the reported extraditions carried out by the State party after receiving diplomatic
assurances from the requesting country.

The State party should provide the Committee with detailed information on cases of extradition or
removal subject to thereceipt of diplomatic assurancessince 1999. Additionally, the State party should
provide the Committee with detailed infor mation on cases of denial of extradition, return or expulsion
owing to therisk that the person might be subjected to torture, ill-treatment or the death penalty upon
return.

9) The Committee is concerned at the limited guarantees for women asylum-seekers to be interrogated by female
officers.

The State party should take the necessary measuresto extend the guarantee that women asylum-seekers
will beinterviewed by women officersto all instances.

Prompt and impartial investigation

(20) The Committee expresses concern about the lack of prompt investigation of certain cases of torture and
ill-treatment committed by law enforcement officials, as well as about the penalties imposed on perpetrators, in
particular with reference to the death in custody in 2003 of Mr. Cheibani Wague. With regard to this case, the
Committee notes with deep concern:

(a) The delay between July 2003, when the pretrial investigation was conducted, and July 2005, when the
court hearings started;

(b) The lenient sentence pronounced on 9 November 2005, taking into account that racial motives could
not be excluded.

The State party should:

(a) Ensurethat criminal complaintsregarding torture and ill-treatment lodged against its
law enforcement authorities are resolved expeditiously;

(b) Inform the Committee whether an appeal was lodged by the Public Prosecutor and of
the result of the appeal.

Review of interrogation rules, instructions, methods and practices
(12) The Committee is concerned about the restrictions on the right of an arrested person to have counsel present

during interrogation if “there is some evidence to suggest that the presence of counsel would jeopardize further
investigative steps”.



(12)

(13)

The Committee urgesthe State party to take all necessary legal and administrative guaranteesto ensure
that thisrestriction will not be misused, that it isused only in the case of very serious crimes, and that it
isalwaysauthorized by a judge.

The State party should providein its next periodic report additional information concer ning the
standardization of techniques used to interrogate personsin police custody and the implementation of
new techniques, particularly the use video-recor ding of interrogations, which the Committee encourages
the State party to continue but not as an alter native to the presence of counsel. Additionally, the
Committeerequests details on the measur es taken to monitor and evaluate the use of the techniques
referred to.

The Committee is particularly concerned about the inadequacy of the legal aid system.
The Committee urgesthe State party to implement the recommendations of the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment to establish afully

fledged and properly funded system of legal aid.

The Committee is concerned at the reported physical presence of police officers during medical examinations

of persons in police custody.

(14)

The State party should take appropriate measuresto ensure that police officers are not present during
medical examinations of persons under police custody in order to guarantee the confidentiality of
medical information, save under exceptional and justifiable circumstances (i.e. risk of physical
aggression).

The Committee is concerned about the conditions of detention of juveniles, particularly that persons under 18

in places of detention are not always separated from adults.

The State party should:

@ Develop alter native measures of detention for juveniles;
(b) Ensure strict separation of juveniles and adultsin places of detention;
(c) Take preventive measuresto avoid physical ill-treatment of juvenile detainees, including

adequatetraining of officersdealing with juveniles;

(d) I ssue clear instructions from senior officers, both oral and written, that abusive conduct
towardsjuveniles will not betolerated.

Prevention of actsof cruel, inhuman or degrading treatment

(15)

The Committee is concerned about the reported attitudes of racism and intolerance towards foreigners

manifested by some law enforcement officials, such as cases of verbal abuse of Roma and people of African descent.

10

The State party should continue to be vigilant in ensuring that the relevant existing legal and
administrative measuresare strictly observed and that training curricula and administrative dir ectives
constantly communicate to staff the message that verbal and physical ill-treatment will not be tolerated
and will be sanctioned accordingly, and that racial motivationswill aggravate the offences.

The State party should provide the Committee with data on cases of torture and ill-treatment wherethe
aggravating factorsas stated in section 33 of the Austrian Criminal Code, including racism and
xenophobia, have been invoked in the assessment of punishment of offences.



(16) The Committee regrets the fact that for numerous areas covered by the Convention, the State party was unabl
to supply statistics, or appropriately disaggregate those supplied (e.g. by age, gender and/or ethnic group). During the
current dialogue, this occurred with respect to, for example, cases of rejection of extradition requests for fear of torture,
cases of expulsion of foreigners and asylum-seekers who have been returned. The State party was also unable to pro\
detailed information on cases of sexual violence and on investigations, prosecutions and punishment of perpetrators of
such violations.

The State party should take such measures as may be necessary to ensure that its competent authorities,
aswell asthe Committee, are fully apprised of these details when assessing the State party’s compliance
with its obligations under the Convention.

a7 The Committee notes with concern the reported delay of Lander authorities in adapting their legislation and
administrative framework to implement measures taken at the federal level with the aim of enhancing compliance with
the Convention. The Committee is particularly concerned that, owing to perceived constitutional difficulties arising
from the division of powers between federal and Lander authorities, comprehensive federal provisions regarding the
basic needs of refugees, including health assistance, contained in the amended Federal Care Act (2005) as well as in t
Agreement on Basic Support (2004) between the Federal Government and the Lander, have until now been adopted in
only two Lander.

The State party should provide the Committee with information about the status of enactment of
appropriate legal provisions by the L ander authorities regarding protection of the measuresto meet the
basic needs of refugees.

Additionally, the State party should take such measures as are appropriate to ensure that what are
considered to be the basic needs of asylum-seekers are not diminished as aresult of the amended
Federal Care Act of 2005.

Request for information

(18) The Committee recommends that the State party submit information on the outcome of the criminal
proceedings in the case of the Austrian CIVPOL officer charged with serious ill-treatment of an ethnic Albanian
detainee during his service with the United Nations Mission in Kosovo, the disciplinary measures taken during the
proceedings and after, as well as the compensation awarded to the alleged victim.

(29) The Committee encourages the State party to continue to contribute to the United Nations Voluntary Fund for
the Victims of Torture.

(20) The State party is encouraged to disseminate widely the reports submitted by Austria to the Committee and the
conclusions and recommendations, in appropriate languages, through official websites, the media and non-government
organizations.

(21) The Committee requests the State party to provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 7, 8, 10 (b), 12, 15 (b) and 17 (a) above.

(22) The State party is invited to submit its next periodic report, which will be considered as the combined fourth
and fifth report, by 31 December 2008, the due date of the fifth periodic report.

11



25. Bosnia and Herzegovina

(1) The Committee considered the initial report of Bosnia and Herzegovina (CAT/C/21/Add.6) at its 667th
and 670th meetings (CAT/C/SR.667 and 670), held on 8 and 9 November 2005, and adopted, at its 689th meeting, the
following conclusions and recommendations.

A. Introduction

(2) While welcoming the initial report of Bosnia and Herzegovina and the information presented therein, the
Committee is concerned that the report is overdue by more than 10 years. The Committee expresses its appreciation for
the large and high-level delegation, with representatives from relevant ministries and different entities in the State party,
which facilitated a constructive oral exchange during the consideration of the report.

3) The Committee notes that following the State party’s independence in 1992, the State continued to experience
armed conflict which lasted until 1995. Furthermore, the complicated and fragmented legal structure of the State, which
grants substantial autonomy to the two entities established under the 1995 Dayton Peace Agreement (the Federation of
Bosnia and the Republika Srpska) and the Brcko District, has sometimes led to contradictions and difficulties in
implementing all laws and policies at all levels of authority. Nevertheless, the Committee wishes to remind the State
party that despite its complex structure, Bosnia and Herzegovina is a single State under international law and has the
obligation to implement the Convention in full, and that no exceptional circumstances justify the use of torture.

B. Positive aspects

4) The Committee notes that the State party has rectified the major international treaties protecting the human
rights of its citizens, including the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil
and Political Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, the
Convention on the Elimination of All Forms of Discrimination against Women, the Convention on the Rights of the
Child, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families, as well as the Convention on the Prevention and Punishment of the Crime of Genocide and the Convention
relating to the Status of Refugees, and the Rome Statute of the International Criminal Court.

(5) The Committee further notes the accession to or ratification of regional instruments, among them the
Convention for the Protection of Human Rights and Fundamental Freedoms, the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment, and the European Convention on the
Extradition and Transfer of Proceedings in Criminal Matters.

(6) The Committee notes with satisfaction the ongoing efforts at the State level to reform its legislation in order to
ensure better protection of human rights, including the right not to be subjected to torture and other cruel, inhuman or
degrading treatment or punishment, in particular:

(a) The Criminal Code and the Criminal Procedure Code, which entered into force in March 2003;

(b) The Law on Protection of Witnesses under Threat or Vulnerable Witnesses, which entered into force
in March 2003;

(c) The Law on Movement and Stay of Aliens and Asylum, which entered into force in October 2003;
(d) The State Law on Missing Persons, which entered into force in November 2004.
) The Committee further welcomes the establishment of the State Court of Bosnia and Herzegovina, the Special

War Crimes Chamber of the State Court and the Special War Crimes Department of the Prosecutor’s Office of Bosnia
and Herzegovina, which were inaugurated in March 2005 and paved the way for the transfer of cases from the
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International Criminal Tribunal for the Former Yugoslavia to the domestic courts. The Committee also welcomes the
establishment of the Srebrenica Commission to investigate the events leading to the Srebrenica massacre, to inform
families of the fate of their missing relatives, and to make the results of the investigations public through the publication
of the report.

(8) The Committee takes note with interest of the statement by the State party’s representative that although there
was no integral structure in place for the protection of victims of torture and sexual violence during the period of
conflict, i.e. 1992-1995, a systematic way of extending such protection, such as an umbrella law at the State level, woul
be initiated in 2006.

C. Principal subjectsof concern and recommendations

9) The Committee is concerned at the lack of congruity between the definitions of torture in the State and entity
laws and that the definitions, particularly in the laws of the Republika Srpska and Brcko District, do not accord fully
with the definition contained in article 1 of the Convention.

The State party should incorporate the crime of torture, as defined in the Convention, into the domestic
law throughout the State and ensurethat the legal definitionsin the Republika Srpska and Brcko
District are harmonized with the Criminal Code and the Criminal Procedure Code of Bosnia and

Her zegovina through any necessary legal amendments.

(20) In connection with the well-documented torture and ill-treatment that occurred during the 1992-1995 conflict in
the former Yugoslavia, the Committee is concerned about:

(a) The reported failure by the State party to carry out prompt and impartial investigations, to prosecute
the perpetrators and to provide fair and adequate compensation to victims;

(b) Alleged discriminatory treatment in criminal proceedings whereby officials belonging &thnic
majority often fail to prosecute alleged criminals belonging to the same ethnic group;

(c) Reported harassment, intimidation and threats faced by witnesses and victims testifying in proceeding:s
and the lack of adequate protection by the State party;

(d) The failure to recognize survivors of torture, including sexual violence, as victims of the conflict, a
status which would enable them to obtain redress and exercise their right to fair and adequate compensation and
rehabilitation; and

(e) The failure to cooperate adequately with the International Criminal Tribunal on the
Former Yugoslavia, in particular on the part of the Republika Srpska, by failing to arrest and transfer indicted persons,
including Radovan Karadzic and Ratko Mladic, accused of genocide, torture and other international crimes.

The State party should:

(a) Take effective measuresto ensure prompt and impartial investigationsinto all
allegations of torture and other cruel, inhuman or degrading treatment, the prosecution and punishment
of the perpetrators, irrespective of their ethnic origin, and the provision of fair and adequate
compensation for victims;

(b) Extend full cooperation to the International Criminal Tribunal for the
Former Yugoslavia, inter alia by ensuring that all indicted persons are apprehended, arrested and
transferred to the custody of the Tribunal, aswell as granting the Tribunal full accessto requested
documents and potential witnesses,
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(c) Provideinformation in connection with criminal proceedings, extending mutual judicial
assistanceto and cooperating with other relevant countries and the Tribunal, asrequired by the
Convention;

(d) Enforcerelevant legislation, including providing protection of witnesses and other
participantsin proceedings, and ensure that testimonies by victims of torture and ill-treatment are
provided with fair treatment at all stages of the proceedings;

(e) Develop legal and other measures, enfor ceable throughout the State, including an
official programmefor therehabilitation of victimsof tortureincluding sexual violence, providing them
recognition asvictims and the capacity to pursueredress and their right to fair and adequate
compensation and rehabilitation in accor dance with the requirements of the Convention.

(12) While noting the developments towards multi-ethnic structures within the respective authorities, the Committee
remains concerned about alleged cases of ethnic bias and politically inflpaticedand judicial procedures. The
Committee is also concerned that the State party has not been able to prevent and investigate violent attacks against
members of ethnic and other minorities, in particular returnees.

The State should ensure that judges, prosecutors, lawyersand other personnel arefully aware of the
State party’sinternational obligations enshrined in the Convention, that fair treatment prevailsin all
judicial procedures and that independence of the judiciary isfully guaranteed and safeguarded, in
particular in proceduresrelating to the protection of minorities and retur nees.

(12) The Committee is concerned that individuals may not have been able, in all instances, to enjoy full protection
under the relevant articles of the Convention in relation to expulsion, return, or extradition to another country.

The State party should:

@ Ensurethat it compliesfully with article 3 of the Convention and that individuals under
the State party’sjurisdiction receive appropriate consideration by its competent authorities and
guaranteed fair treatment at all stages of the proceedings, including an opportunity for effective,
independent and impartial review of decisions on expulsion, return or extradition.

(b) Provide the Committee with infor mation regar ding cases of extradition wheretherisk
of being subjected totorture hasor has not been consider ed, including information on whether
safeguardsarein placeto prevent extradition in such cases.

(13) While noting the information provided by the State party on the various law enforcement and prison
administration procedures, the Committee remains concerned that procedures are implemented differently in different
parts of the State party. In addition, the education and information provided to police and prison officers in the different
entities and the practical implementation of the knowledge and skills acquired through training vary.

The State party should:

@ Conduct, on aregular basis, education and training of law enforcement personnel,
including thosein police and prison establishments, to ensurethat all officersarefully aware of the
provisions of the Convention, that breaches will not betolerated and will beinvestigated, and that
offenderswill be prosecuted. All personne should receive specific training on how to identify signs of
torture;

(b) Allow and ensure regular and independent monitoring of the conduct of policeand
prison officials, inter alia through existing channels such as the Offices of the Ombudsman and
non-gover nmental or ganizations,
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(© Ensurethat the mechanisms of internal oversight of the police and prisonsfunction
properly and areindependent and effective.

(14) The Committee is concerned at the lack of separate facilities for imprisoned men, women and children, both at
the outset of detention and following sentencing.

The State party should ensure that men, women and children are kept in separate facilitiesthrough their
whole period of detention or confinement, in confor mity with international standardsin force.

(15) The Committee is concerned that all persons deprived of their liberty are not ensured prompt access to a
lawyer, a doctor and a family member.

The State party should ensurethat all persons detained are guaranteed a right to contact their families
and have immediate access to an independent medical doctor and legal counsel from the very outset of
the deprivation of liberty.

(16) The Committee is concerned about reports of interprisoner violence and reported cases of sexual violence in tt
prisons and places of detention.

The State party should investigate promptly all allegations of violence within detention or prison
establishments, including forensic examinations, and take measuresto prevent such incidents.

a7 The Committee is concerned about reports that prisoners spend up to 23 hours in their cells without meaningfu
activities.

The State party should take all necessary stepsto improvetheregimefor prisoners. Activitiescould
includework with a vocational value and regular physical exercise.

(18) The Committee is concerned that insufficient measures have been taken to review investigation and prosecutic
procedures and address possible shortcomings and problems.

The State party should ensurethat therulesfor interrogations, instructions, methods and practices
concer ning persons deprived of their liberty are systematically reviewed. Recommendations emerging
from the Offices of the Ombudsman and others conducting regular monitoring should beimplemented in
atimely manner.

(29) The Committee notes, based on the information provided by the State party, that a framework or procedures
allowing prisoners to file complaints is in place, but the Committee remains concerned that the procedures differ from
one prison to another and that the prisoners are not aware of their right to complain as ensured by article 13 of the
Convention.

The State party should:

@ Ensure, inter alia, that persons deprived of their liberty are aware of their rights and
have the opportunity to complain;

(b) Establish an independent mechanism to investigate alleged torture or ill-treatment; and
(© Allow for and provideregular and confidential accessto personsdeprived of their

liberty by competent individuals and bodies such asthe judges of competent courts, the Office of the
Ombudsman and non-governmental or ganizations.
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(20) While noting the adoption of the Law on Missing Persons and the oral information provided by the
State party’s delegation, the Committee remains concerned about the lack of full implementation of the law and in
particular the creation of relevant institutions foreseen in the law.

The State party should intensify its effortsto establish the I nstitute for Missing Persons and the Fund for
Support to the Families of Missing Persons, and the Central Record of Missing Persons. The State party
should also ensurethat available avenues for compensation are used in a non-discriminatory manner.

(21) While noting the efforts made by the State party to combat trafficking for sexual slavery, the Committee is
concerned that only a small number of cases have actually been investigated and prosecuted and that mainly fines and
light sentences have been imposed in the cases that have been pursued. The Committee is also concerned about the
alleged complicity of the police and border authorities. In addition, the entity-level laws, i.e. the criminal codes and
criminal procedure codes, are not fully harmonized with the federal-level legal provisions.

The State party should:

(@ Takethe necessary measuresto ensurethat all law enforcement officials fully and
promptly investigate all alleged cases of trafficking in personsand that offenders are prosecuted;

(b) Consider amending the Criminal Code and the Criminal Procedure Codeto ensurethat
persons convicted of trafficking receive punishments that reflect the seriousness of the crime;

(c) Ensurethefull implementation of the Law on the Movement and Stay of Aliensand its
by-law on protection of victims of trafficking;

(d) Ensurethat victims of trafficking obtain redress and have an enforceable right to fair
and adequate compensation.

(22) The Committee notes that much information was provided in the State party’s report on a number of situations,
but that this information was not disaggregdtethe way requested by the Committee, thereby hampering the
identification of possible patterns of abuse or measures requiring attention.

The State party should providein the next periodic report detailed statistical data, disaggregated by
gender, ethnicity or nationality, age, geographical region, and type and location of place of deprivation of
liberty, on complaintsrelated to cases of torture and other ill-treatment, including those r g ected by the
courts, aswell asrelated investigations, prosecutions, and disciplinary and penal sanctions, and on the
compensation and rehabilitation provided to the victims.

(23) The State party is encouraged to disseminate widely the reports submitted by Bosnia and Herzegovina and the
conclusions and recommendations, in appropriate languages, through official websites, the media and non-governmental
organizations. Furthermore, the Committee encourages the State party to discuss the conclusions and recommendations
broadly, including with the Offices of the Ombudsman and non-governmental organizations, in particular those that
submitted information to the State party and participated in the preparation of the report.

(24) The Committee requests that the State party provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 10, 11, 15, 19 and 21 (a) above.

(25) The State party is invited to submit its next periodic report, which will be considered as the combined second to
fifth report, by 5 March 2009, the due date of the fifth periodic report.
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26. Democr atic Republic of the Congo

(1) The Committee considered the initial report of the Democratic Republic of the Congo (CAT/C/37/Add.6) at its
686th and 687th meetings (CAT/C/SR.686 and 687), held on 21 and 22 November 2005, and adopted, at its 691st
meeting, the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the presentation of the initial report of the Democratic Republic of the Congo, which
is in conformity with the Committee’s guidelines for the preparation of reports, but regrets that it was submitted with an
eight-year delay. It commends the report’s frankness and the State party’s acknowledgement of shortcomings in the
implementation of the Convention. It appreciates the constructive dialogue conducted with the high-level delegation
sent by the State party and notes with satisfaction the candid and full answers given to the questions raised during the
dialogue.

B. Positive aspects
3) The Committee notes with satisfaction the following positive developments:
(a) The ratification by the State party of most of the core international human rights treaties;

(b) The ratification by the State party, on 30 March 2002, of the Rome Statute of the International
Criminal Court;

(c) The State party’s stated intention to rectify the delay in submission of its reports to the various treaty
bodies, and with that end in view to transmit its reports to the United Nations Secretary-General through the new
Inter-Ministerial Standing Committee set up on 13 December 2001;

(d) The existence of a bill amending and expanding the Criminal Code to ensure that the Convention is
fully incorporated in the domestic legislation of the Democratic Republic of the Congo;

(e) The establishment of institutions for the promotion and protection of human rights, such as the
Observatoire congolais des droits de 'homme and the Ministry of Human Rights, and the emerging cooperation betwee
the public authorities and civil society in the promotion and protection of human rights, especially in countering torture.

C. Factorsand difficultiesimpeding the implementation of the Convention
(4) The Committee notes that the State party is still going through a period of political, economic and social
transition exacerbated by an armed conflict that has had and continues to have an impact on the country. The
Committee points out, however, that, as stated in article 2, paragraph 2, of the Convention, no exceptional circumstanc
whatsoever may be invoked as a justification of torture.
D. Subjects of concern and recommendations

(5) The Committee notes with concern that the State party has neither incorporated the Convention in its domestic
legislation nor adopted legal provisions to ensure its implementation, and notes in particular:

(a) That there is as yet no definition of torture in domestic law that strictly corresponds to the definition
contained in article 1 of the Convention;

(b) That the law of the Democratic Republic of the Congo does not confer universal jurisdiction for acts of
torture;
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(c) That there are no provisions giving effect to other articles of the Convention, particularly
articles 6 to 9.

The Committee recommendsto the State party that it take all necessary legislative, administrative and
judicial measuresto prevent actsof torture and ill-treatment in itsterritory, and in particular that it:

@ Adopt a definition of torture encompassing all the constituent elements contained in
article 1 of the Convention and amend its domestic criminal legislation accordingly;

(b) Ensurethat actsof torture constitute offences over which it hasjurisdiction, in
accordance with article 5 of the Convention;

(c) Providefor implementation of the Convention, especially itsarticles6to 9.

(6) The Committee is also concerned about repeated allegations of widespread torture and ill-treatment by the State
party’s security forces and services and about the impunity allegedly enjoyed by the perpetrators of such acts.

The State party should:

(@ Take effective measuresto prevent any acts of torture or ill-treatment from occurringin
any part of theterritory under itsjurisdiction;

(b) Take vigorous stepsto eliminate impunity for alleged perpetrators of acts of torture and
ill-treatment, carry out prompt, impartial and exhaustiveinvestigations, try the per petrators of such acts
and, wherethey are convicted, impose appropriate sentences, and properly compensate the victims.

©) The Committee takes note of the outlawing of unlawful places of detention that are beyond the control of the
Public Prosecutor’s Office, such as prison cells run by the security services and the Special Presidential Security Group,
where persons have been subjected to torture. Nevertheless, it remains concerned that officials of the State party are still
depriving people of their liberty arbitrarily, especially in secret places of detention. It is also concerned about

allegations that the military and law enforcement officers commonly subject detained persons to torture and

ill-treatment.

The State party should:

(@ Take steps, asa matter of urgency, to bring all places of detention under judicial
contral, in accordance with the presidential decision of 8 March 2001;

(b) Take effective action without delay to prevent acts of arbitrary detention and tortureby
itsofficials. All alleged cases of arbitrary detention and torture should be thoroughly investigated, the
per petrators prosecuted and the victims awarded full reparations, including fair and adequate
compensation;

(c) Take stepsto ensurethat all arrested persons areformally registered and brought
before ajudge and can exercisetheir right to have the assistance of a lawyer of their choosing, to be
examined by a doctor, and to contact their families or other persons of their choosing.

(8) The Committee is concerned about qualitative and quantitative shortcomings in the judiciary and the Public

Prosecutor’s Office, the public institutions responsible for overseeing public safety and ensuring that the State functions
in a manner that guarantees respect for human rights.
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@ The State party should take effective stepsto enhance theindependence of the judiciary,
the cor nerstone of any State based on therule of law by virtue of itsrole as custodian of rightsand
freedoms under the Constitution, especially by improving the working conditions of officials and the
facilitiesthey requirefor the proper performance of their duties. The Committee considersthat the
State should train judgesto ensure mor e efficient investigations and bring judicial decisionsinto
conformity with applicableinternational norms. It further recommends the adoption of effective
measur es to ensure the independence of members of thejudiciary and the protection of their physical
integrity;

(b) The Committee encour ages the State party to seek ways and means of strengthening the
judiciary, in particular through international cooperation.

9) The Committee notes with concern the existence of a system of military justice with jurisdiction to try civilians.

The State party should take the necessary stepsto ensurethat military courtsare used solely for the
pur pose of trying military personnel for military offencesin accordance with therelevant provisions of
international law.

(20) The Committee notes with concern the large number of security forces and services with powers of arrest,
detention and investigation.

The State party should keep to the strict minimum the number of security forces and serviceswith
powersof arrest, detention and investigation, and ensurethat the police forceremainsthe primary law
enfor cement agency.

(112) The Committee is concerned about the conditions of detention currently existing in the Democratic Republic of
the Congo. The most common problems are overcrowding, insufficient food, poor hygiene and a shortage of material,
human and financial resources. The treatment of prisoners remains a matter of concern for the Committee. Cases of
corporal punishment for disciplinary offences have been reported. Solitary confinement and food deprivation are also
used as disciplinary measures. In many cases, minors and women are not segregated from adults and men.

The State party should end practicesthat are contrary to the United Nations Standard Minimum Rules
for the Treatment of Prisoners. It should also takeimmediate stepsto reduce over crowding in prisons
and the number of personsin pretrial detention, and ensurethat minorsand women are segregated from
adultsand men.

(12) The Committee is deeply concerned about the widespread sexual violence against women, including in places
of detention.

The State party should establish and promote an effective mechanism for receiving complaints of sexual
violence, including in custodial facilities, and investigate the complaints, providing victimswith
psychological and medical protection.

(13) The Committee notes with concern allegations of reprisals, serious acts of intimidation and threats against
human rights defenders, especially those who report acts of torture and ill-treatment.

The State party should take effective stepsto ensurethat all personsreporting tortureor ill-treatment
are protected from intimidation and from any unfavour able consequences they might suffer as aresult of
making such areport. The Committee encouragesthe State party to seek closer cooperation with civil
society in preventing torture.

(14) The Committee is concerned about the general vulnerability of abandoned children who are at risk of torture

and other cruel, inhuman or degrading treatment, especially children used as combatants by the armed groups operatir
on the territory of the Democratic Republic of the Congo.
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The State party should adopt and implement emer gency legislative and administrative measuresto
protect children, especially abandoned children, from sexual violence and to facilitate their rehabilitation
and reintegration. The Committee further recommendsthat the State party take all possible stepsto
demobilize child soldiers and facilitate their rehabilitation and reintegration into society.

(15) The Committee notes with concern the lack of statistics, especially on cases of torture, complaints and
convictions of perpetrators.

The State party should providein its next periodic report detailed statistical data, disaggregated by
crime, ethnicity and gender, on complaintsrelating to torture and ill-treatment allegedly committed by
law enforcement officials, and on the related investigations, prosecutions and criminal and disciplinary
sanctions. Information isfurther requested on any measures taken to compensate and provide
rehabilitation servicesfor the victims.

(16) The State party is encouraged to disseminate widely the reports submitted by the Democratic Republic of the
Congo to the Committee and the latter’'s conclusions and recommendations, in appropriate languages, through official
websites, the media and non-governmental organizations.

a7) The Committee requests the State party to provide, within one year, information on measures taken in response
to the Committee’s recommendations contained in paragraph 5 (a), (b) and (c) above.

(18) The State party is invited to submit its next periodic report, which will be considered as its consolidated second
to fourth reports, by 16 April 2009, the due date of its fourth report.

27. Ecuador

1) The Committee considered the third periodic report of Ecuador (CAT/C/39/Add.6) at its 673rd
and 675th meetings, held on 11 and 14 November 2005 (CAT/C/SR.673 and 675), and adopted the following
conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the third periodic report of Ecuador, although it notes that the report was due in
April 1997 and was submitted six years late. The Committee appreciates the constructive dialogue it had with a
representative high-level delegation and expresses its appreciation for the frank and direct written replies to its
questions.

3) Although the Committee recognizes that the State party made an effort to comply with the Committee’s
guidelines on the presentation of reports, it points out that the report is lacking in information on the practicalities of
implementing the Convention and hopes that in future the State party will comply fully with its obligations under
article 19 of the Convention.

B. Positive aspects

(4) The Committee takes note with satisfaction of the adoption in 1998 of the new Constitution, which generally
reinforces the protection of human rights. It particularly welcomes the adoption in 2003 of the Children’s and Youth
Code and in 2005 of the Criminal Code Reform Act, which defines the sexual exploitation of minors as an offence. The
definitive introduction of children’s judges in the judiciary is also welcome.

(5) The Committee welcomes the submission to the legislature of various bills, such as the preliminary draft of a

bill on the administration of indigenous justice and bills on the enforcement of sentences, the system of public defenders
and crimes against humanity.
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(6) The Committee welcomes the adoption of the National Human Rights Plan and its associated operational plans
for different sectors, and the establishment of provincial subcommissions whose agendas reflect regional and local
priorities. It especially welcomes the fact that prison issues are addressed in the Human Rights Operational Plan.

@) The Committee takes note of the fall in the number of complaints to the Commissioners for Women and the
Family.
(8) The Committee welcomes the open invitation extended by the State party to all special mechanisms of the

Commission on Human Rights, and particularly welesrthe recent visit by the Special Rapporteur on the
independence of judges and lawyers.

9) The Committee welcomes the establishment of the Human Rights Coordination Commission in 2002, an
interdepartmental body in which civil society plays an active role in preparing the periodic reports that the State has to
submit in order to comply with the international human rights treaties to which it is a party.

(20) The Committee also welcomes the abolition of the Crime Investigation Office, which leaves the Public
Prosecutor’s Office responsible for investigating crimes both at the preliminary stage and in the course of criminal
investigations.

(12) The Committee welcomes the cooperation between the Standing Committee on the National Human Rights
Plan and civil society in the preparation of training manuals for prison officers in detention centres.

(12) The Committee also welcomes the ratification by the State party of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families in 2003, the Rome Statute of the
International Criminal Court in 2002 and the Inter-American Convention on Forced Disappearance of Persons in 2002.

C. Factorsand difficultiesimpeding the implementation of the Convention

(23) The Committee takes note of the political and constitutional crisis facing the State party. However, it points out
that no exceptional circumstances whatsoever may be invoked as a justification of torture.

D. Principal subjectsof concern and recommendations

(14) Although cruel, inhuman or degrading punishment is prohibited under the State party’s domestic legislation, the
Committee expresses concern that the State party has not brought the definition of the offence of torture in the
Ecuadorian Criminal Code fully into line with articles 1 to 4 of the Convention.

The State party should take the necessary measuresto ensurethat all the actsof torturereferred toin
articles 1to 4 of the Convention are consider ed offencesunder domestic criminal law and that
appropriate punishments are handed down in each case, bearing in mind the serious nature of such
offences. The Committee also recommendsthat the bill on crimes against humanity, which include
torture, should be adopted as part of the process of implementing the Rome Statute.

(15) While the Committee welcomes the adoption of the National Human Rights Plan and its associated operational
plans for different sectors, which were drawn up with considerable input from civil society, it regrets that only one of the
five civil-society organizations that originally contributed to the plans is still involved in the process of implementing
them (art. 2).

The State party should promote the National Human Rights Plan by introducing effective operational
mechanisms that permit civil-society or ganizations to participate in the implementation of the Plan.
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(16) The Committee takes note with concern of the allegations that at least 70 per cent of the prisoners in the Quito
social rehabilitation centre for women and men were subjected during their detention to the excessive and unlawful use
of force, including psychological and sexual torture, by criminal justice officials and the police (arts. 2 and 7).

The State party should take steps to eliminate impunity for those suspected of torturing and ill-treating
these prisoners; conduct prompt, impartial and thorough investigations; try and, where appropriate,
punish those responsible for torture and inhuman treatment with appropriate penalties; and properly
compensate thevictims. It should also introduce training programmes to resolve these problems.

an The Committee is concerned about allegations of torture and ill-treatment of members of vulnerable groups,
especially indigenous communities, sexual minorities and women, even though these groups are protected by domestic
law. These allegations, which also concern the treatment of human rights defenders and domestic violence, have not
been adequately investigated (arts. 2 and 12).

The State party should ensurethat allegations of torture and ill-treatment of member s of these groups
arethoroughly investigated and those responsible brought to trial. The State party should also build up
and strengthen the system of public defendersto protect these groups.

(18) The Committee notes with concern the slowness and delays in the processing of court cases. In Pichincha
alone, the Committee has learned, there are over 390,000 pending cases.

The State party should allocate resourcesto alleviate and eventually eliminate the veritable “ traffic jam”
in the country’sjudicial system, and take stepsto prevent such jamsin thefuture.

(29) The Committee notes with concern the practiadeighcion en firme, under which the court must, when
issuing a committal order, order the detention of the accusegdlein order to ensure his or her presence at the trial
and avoid suspension of the proceedings (art. 2).

The State party should foster legidative improvementswhich will help to shorten periods of pretrial
detention, including removal of the concept of detencién en firme from the Code of Criminal Procedure.
An appeal on the grounds that thisform of detention isunconstitutional is awaiting consideration by the
Constitutional Court, which isto be appointed in the future.

(20) The Committee regrets the allegations that in deportation cases the rules of due process are not fully complied
with, and that the functioning of the machinery to prevent individuals from being placed at risk through return to their
countries of origin is not fully guaranteed. It also regrets the inadequacy of the machinery to enable the migration
authorities to check whether an individual runs the risk of torture by returning to his or her country of origin (arts. 3

and 6).

The State party should adopt administrative measuresin all the country’s police stations so asto

guar antee respect for due process during deportation, especially theright to a defence, the presence of a
diplomatic agent from the detainee’s country and, in the case of refugees, the mandatory presence of
UNHCR personnel. The Committee also recommends the organization of training programmes on
international refugee law with emphasis on the content and scope of the principle of non-refoulement for
migration police officersand administrative officials handling deportation proceduresthroughout the
country.

(21) The Committee notes with concern the allegations that a large number of prisoners have been tortured while
being held incommunicado. Some lawyers have claimed that they are prevented from talking with their clients in the
offices of the judicial police, and even that visits to prisoners by independent private doctors have been prevented. It is
also alleged that victims have been denied access to their own lawyers (arts. 4 and 6).
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The State party should guarantee the application of fundamental legal safeguards applicable to persons
held by the police, ensuring their right to notify a family member, the possibility of consulting a lawyer
and a doctor of their choice, theright to obtain information on their rights and, in the case of minors, the
right to the presence of their legal representatives during questioning.

(22) The Committee regrets that the State party has not yet instituted a programme of training for judicial personnel
the Public Prosecutor’s Office, police and prison staff, including medical, psychiatric and psychological personnel, in
the principles and rules for protection of human rights in the treatment of prisoners, as called for by the Inter-American
Court of Human Rights in its judgement of 7 September 2004.

The State party should improve the quality of and enhance the human rightstraining of State security
forces and bodies, and specifically concerning the requirementslaid down by the Convention, making
use of theresources of civil society (universities, non-governmental organizations, etc.). The State party
should approve and rapidly put into effect the national human rights plan for thearmed forces. The
State party should also, in keeping with the judgement of the Inter-American Court of Human Rightsin
the Tibi case, set up an inter-agency committeeto draw up and implement training programmesin
human rights and the treatment of prisoners.

(23) The Committee takes note with concern of the allegations that personnel of the security services routinely
inflict torture and other inhuman or degrading treatment during criminal investigations in the offices of the judicial
police (arts. 11 and 16).

The State party should ensure that the allegations of the excessive use of force during criminal
investigations are thoroughly investigated, and that thoseresponsible are brought totrial. The State
party should ensurethat appropriate premises are available to accommodate those detained during the
investigation of an offence, with continuous supervision.

(24) The Committee deeply deplores the situation in detention centres, and especially in social rehabilitation centre:
where prisoners’ human rights are constantly violated. The overcrowding, corruption and poor physical conditions
prevailing in prisons, and especially the lack of hygiene, proper food and appropriate medical care, constitute violations
of rights which are protected under the Convention (art. 11).

The State party should adopt effective measures, including approval of the budgetary funds needed to
improve physical conditionsin detention centres, reduce the current overcrowding and properly meet
the fundamental needs of all those deprived of their liberty, in particular through the presence of
independent and qualified medical personnel to carry out periodic examinations of prisoners. The
Committee also urges the sectoral subcommission on human rightsin prisonsto implement the operative
plan on this subject, whose obj ectives include action to follow-up training cour ses and reports of human
rightsviolationsin the prison system which have been lodged by individuals.

(25) The Committee reiterates its concern at the existence of military and police courts, whose activities are not
limited to trying offences committed in the course of duty. This situation is not in keeping with the international treaties
to which Ecuador is a party (arts. 12 and 13).

The State party should ensurethat the ordinary courtsfully exercisetheir competence, in keeping with
itsinternational obligationsand the terms of transitional provision No. 26 of the Constitution, so asto
ensure the full independence of thejudiciary.

(26) The Committee regrets that the State party’s legislation does not provide for specific machinery to provide
compensation and/or reparation and rehabilitation for victims of acts of torture (art. 14).
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The State party should establish a specific regulatory framework to govern compensation for acts of
torture, and should devise and implement programmes of all-round care and support for victims of
torture.

27) The Committee notes with satisfaction that the State party has taken part in amicable international settlement
processes, particularly within the inter-American system, with a view to resolving complaints of human rights violations
(including torture). However, these processes have generally led only to compensation for the victims, without proper
investigation of the complaints or punishment of those responsible (art. 14).

The State party should ensurethat in cases of amicable settlement, in addition to compensation, the
responsibility of those who may have violated human rightsis properly investigated.

(28) The Committee recommends that the State party should extensively disseminate the reports it submits to the
Committee, and the conclusions and recommendations adopted by the Committee, through official websites, the mass
media and non-governmental organizations.

(29) The Committee urges the State party to consider ratifying the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(30) The Committee requests the State party to inform it, within one year of the adoption of the present conclusions,
of practical steps taken to follow-up the recommendations contained in paragraphs 17, 22, 24 and 25.

(31) The Committee invites the State party to submit its next periodic report, which will be considered as the
combined fourth, fifth and sixth periodic reports, by 28 April 2009 at the latest, the scheduled date for the submission of
its sixth periodic report.

28. France

1) The Committee considered the third periodic report of France (CAT/C/34/Add.19) at its 681st and
684th meetings, held on 17 and 18 November 2005, and adopted the following conclusions and recommendations at
its 692nd meeting, on 24 November 2005.

A. Introduction

(2) The Committee welcomes the third periodic report of France, which broadly complies with the guidelines on

the form and content of periodic reports, but regrets that it was submitted with a six-year delay. While noting that the
same legal regime applies to the whole territory of the State party, the Committee notes that there is no information on
the implementation of the Convention in overseas departments and territories. The Committee also notes that there is no
information on the implementation of the Convention in territories outside the jurisdiction of the State party where its
armed forces are deployed, notably in Cote d’lvoire.

3) The Committee welcomes the participatory process aimed at involving the National Advisory Committee on
Human Rights, with its many civil-society actors, in the preparation of the report. The Committee also takes note with
satisfaction of France’s written replies to the list of issues and the additional information provided orally during the
consideration of the report. Lastly, the Committee appreciates the constructive dialogue that took place with the
high-level delegation sent by the State party and thanks it for its candid and straightforward answers to the questions
raised.

B. Positive aspects
4) The Committee takes note with satisfaction of the following points:

@ The establishment on 6 June 2000 of the National Commission on Security Ethics (CNDS), which
provides comprehensive reports on the behaviour of police officers;
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(b) The establishment by the Act of 26 November 2003 of the National Commission for the Monitoring of
Holding Centres and Facilities and Waiting Areas to ensure “respect for the rights of foreigners placed or held there”
and “respect for the rules governing hygiene, sanitation, amenities and installations in such facilities”, a Commission
which, as indicated by the State party during the consideration of the report, is due to start work soon;

(c) The involvement of the Ministry of Health, together with the Association for the Victims of
Repression in Exile (AVRE), in the publication of a manual to help medical staff identify the sequelae of torture;

(d) The reform introduced by the Act of 10 December 2003, which grants subsidiary protection to “any
person” who does not meet the conditions for recognition as a refugee set out in the Convention relating to the Status o
Refugees of 28 July 1951 and who “establishes that he or she would be exposed in his or her country to one of the
following serious risks: the death penalty, torture or inhuman or degrading treatment or punishment ...”;

(e) The State party’s consistent support since 1982 for the United Nations Voluntary Fund for Victims of
Torture and the substantial increase in its contribution to the Fund;

0] The mechanism that enables victims of terrorism to obtain compensation even in respect of acts that
took place outside French territory;

(9) The State party’s signing of the Optional Protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment on 16 September 2005, and the steps being taken to ratify it;

(h) The ratification of the Rome Statute of the International Criminal Court on 9 June 2000, and the
measures taken by the State party to incorporate the Statute into domestic law.

C. Subjects of concern and recommendations
Definition

(5) While taking note of the State party’s efforts at the legislative level to provide for the prosecution and
punishment of those responsible for acts of torture, the Committee remains concerned that the French Criminal Code
does not contain a definition of torture that is in conformity with article 1 of the Convention, an omission that can lead to
confusion and adversely affect the collection of relevant data, as is apparent from the statistics that accompanied the
State party’s written replies (art. 1).

The Committeereiteratesits recommendation (A/53/44, para. 144) that the State party should consider
incorporating intoits criminal law a definition of torturethat isin strict conformity with article 1 of the
Convention, so asto draw adistinction between acts of torture committed by or at theinstigation of or
with the consent or acquiescence of a public official or any other person acting in an official capacity,
and acts of violencein the broad sense committed by non-State actors; it also recommendsthat the State
party should make torture an impr escriptible offence.

Non-r efoulement

(6) The Committee is concerned about the asylum procedures in place in the State party, as they do not at present
distinguish between asylum applications based on article 3 of the Convention and other applications, thereby increasing
the risk that some persons will be returned to a State where they might be tortured. The Committee is also concerned
about the summary nature of the so-called priority procedure for consideration of applications filed in administrative
holding centres or at borders, which does not enable the risks covered by article 3 of the Convention to be assessed
(art. 3).
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The Committee recommends that the State party should consider introducing a procedure that
distinguishes between asylum applications based on article 3 of the Convention and other applications,
with a view to ensuring absolute protection for anyone at risk of being tortured if heor sheisreturned to
athird State. In thisregard, the Committee also recommendsthat the situations covered by article 3 of
the Convention should be the subject of a more thorough risk assessment in accor dance with the
provisions of article 3, including by systematically holding individual interviewsto better assessthe
personal risk to the applicant, and by providing freeinterpretation services.

©) While noting that, following the entry into force of the Act of 30 June 2000, a decision on the refoulement of a
person (refusal of admission) may be the subject of an interim suspension order or an interim injunction, the Committee

is concerned that these procedures are non-suspensive, in that “the decision to refuse entry may be enforced ex officio by
the administration” after the appeal has been filed but before the judge has taken a decision on the suspension of the
removal order (art. 3).

The Committeereiteratesitsrecommendation (A/53/44, par a. 145) that a refoulement decision (refusal of
admission) that entailsaremoval order should be open to a suspensive appeal that takes effect the
moment the appeal isfiled. The Committee also recommendsthat the State party should take the
necessary measuresto ensure that individuals subject to aremoval order have accessto all existing
remedies, including referral of their caseto the Committee against Torture under article 22 of the
Convention.

(8) The Committee is concerned that, since the entry into force of the Act of 26 November 2003, any person who
has been returned (refused admission) is no longer automatically entitled to one clear day before the decision is
enforced, but has to expressly request one, failing which he or she can be removed immediately (art. 3).

The Committee recommends that the State party should take the necessary measuresto ensur e that
per sons who have been returned (refused admission) are automatically entitled to a clear day and are
informed of thisright in alanguage they under stand.

9) The Committee is also concerned about the new provisions in the Act of 10 December 2003 that introduce the
concepts of “internal asylum” and “safe country of origin”, which do not guarantee a person absolute protection against
the risk of being returned to a State where he or she might be tortured. The Committee wonders why the State party, in
incorporating into its domestic legislation the Framework Decision of the Council of the European Union on the
European arrest warrant and the surrender procedures between member States (No. 2002/584/JHA of 13 June 2002),
failed to incorporate the thirteenth preambular paragraph, which stipulates that “[n]Jo person should be removed,
expelled or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty,
torture or other inhuman or degrading treatment or punishment” (art. 3).

The Committee recommends that the State party should take appropriate measuresto ensure that
applicationsfor asylum by persons from Statesto which the concepts of “internal asylum” or “safe
country of origin” apply are examined with due consideration for the applicant’s personal situation and
in full conformity with articles 3 and 22 of the Convention. The Committee also recommendsthat the
State party should take the necessary legislative measuresto incorporatein the Act of 9 March 2004, on
adapting thejustice system to developmentsin thefield of crime, a provision stipulating that no person
can bereturned, expelled or extradited to a State wherethere are substantial groundsfor believing that
he or shewould bein danger of being subjected to torture.

(10) While noting the restraint shown by the police during the wave of unrest in many French cities which
necessitated police mobilization to control the riots, the Committee is deeply concerned about the statements by the
Minister of the Interior calling on prefects to order the immediate expulsion of persons convicted during the riots,
regardless of their administrative status. The Committee fears that action taken in response to this statement could have
a discriminatory effect by the very fact that it would target not only foreign nationals without proper papers but also
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naturalized French citizens stripped of their nationality by a court decision and foreigners who had hitherto been
lawfully resident in France. Moreover, the Committee is concerned that individuals thus convicted of an offence might
be returned to States where they would be in danger of being subjected to torture (art. 3).

The Committee recommends that the State party should take all necessary measuresto guar antee that
no person is expelled who isin danger of being subjected to tortureif returned to athird State. The
Committee also recommends that the State party ensurethat the persons concerned have theright to a
fair trial wherethe measuretaken isin conformity with thelaw. The Committee also emphasizes that
expulsion should not be used as a punitive measure.

The Committee further recommendsthat the State party should provideit with information on
allegationsit hasreceived concer ning the collective arrest of personswith a view to placing them in
administrative holding centres pending their return to athird State.

(12) The Committee notes that, following the deaths of Mr. Ricardo Barrientos and Mr. Mariame Geto Hagos during
their forcible removal in 2002, new instructions on the removal of foreigners lacking proper papers were issued on

17 June 2003, which ban any form of gagging, compression of the thorax, bending of the trunk and binding together of
the limbs, and authorize only the professional techniques that are specified in the instructions and that comply with
medical regulations (art. 3).

The Committee recommends that the State party should take the necessary measuresto ensurethe
effectiveimplementation of these instructions by the officersin charge of removal operations. The State
party should also authorize the presence of human rights observersor independent doctorsduring all
forcibleremovals by air. It should also systematically allow medical examinationsto be conducted
before such removals and after any failed removal attempt.

(12) The Committee notes that, under rule 108 (1) of its rules of procedure, it requested the State party through its
Rapporteur on new complaints and interim measures, itea tiated 19 December 2001, to defer the expulsion of a
complainant because there were substantial grounds for believing that he would be in danger of being subjected to
torture if returned to his country of origin, and that the State party did not see fit to respond favourably to the
Committee’s recommendation. The Committee reminds the State party that in making its declaration under article 22,
whereby it recognized the competence of the Committee to receive and consider communications from of individuals
subject to its jurisdiction who claim to be victims of a violation of the provisions of the Convention by the State party,
the latter undertakes to act in good faith on the Committee’s recommendations. The State party’s failure to comply with
the Committee’s request for interim measures is a serious breach of its obligations under article 22 of the Convention,
since it prevented the Committee from completing its examination of the complaint of a violation of the Convention,
defeating the purpose of the Committee’s action and rendering the expression of its Views futile. Moreover, the failure
to comply with this provision, particularly by taking irreparable action such as expulsion, is an outright denial of
protection of the rights enshrined in the Converitant. 3).

The Committee recommends that the State party should take all necessary measuresto ensurethat any
request for interim measures addressed to it by the Committee under article 108 (1) of itsrules of
procedureisstrictly complied with in thefuture.

1 CAT/C/34/DI195/2002.
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Universal jurisdiction

(13) The Committee is concerned that the draft bill on adapting French legislation to the Rome Statute of the
International Criminal Court limits the scope of universal jurisdiction to nationals of States that are not parties to the
Rome Statute, and makes prosecutions the sole preserve of the Public Prosecutor’s Office of the State party (art. 5).

The Committee recommends that the State party should remain committed to prosecuting and trying
alleged perpetratorsof actsof torturewho are present in any territory under itsjurisdiction, regardless
of their nationality. The Committee also recommendsthat the State party should effectively guarantee
theright of victimsto an effective remedy, particularly by means of their right toinitiate a public
prosecution by suing for damagesin criminal proceedings and by any other means that would enablethe
State party to comply mor e effectively with its obligations under articles 5, 6, 7 and 13 of the Convention.

(14) While welcoming the Nimes Assize Court’s decision of 1 July 2005 to sentence the Mauritanian captain

Ely Ould Dah, in absentia, to 10 years’ imprisonment for crimes of torture, the Committee remains concerned that
although he was arrested in 1999 he was able to leave French territory in 2000, after the indictment division of the
Montpellier Court of Appeal decided to release him under court supervision. The Committee regrets that the State party
did not take the necessary steps to keep Mr. Ould Dah in its territory and ensure his presence at his trial, in conformity
with its obligations under article 6 of the Convention (art. 6).

The Committee recommends that, wher e the State party has established itsjurisdiction over acts of
torturein a casein which the alleged perpetrator ispresent in any territory under itsjurisdiction, it
should take the necessary stepsto have the person concerned taken into custody or to ensure hisor her
presence, in conformity with its obligations under article 6 of the Convention.

Training of police officers

(15) The Committee takes note of the updating of the ethics manual for the national police and of the information
provided by the State party on the steps being taken to extend and improve the training given to police officers on the
subject of respect for the physical and mental integrity of arrested, detained or imprisoned persons. However, the
Committee remains concerned about the number and seriousness of the allegations it has received regarding the
ill-treatment by law enforcement officers of detainees and other persons with whom they come in contact (art. 10).

The Committee recommendsthat the State party should take the necessary measuresto ensure that the
current reform aimed at extending and improving the training of police officersisimplemented quickly
and extended to all law enfor cement officers.

Provisions concer ning the custody and treatment of arrested, detained and imprisoned persons

an The Committee is concerned about the amendments to the Act of 9 March 2004 which, under the special
procedure applicable in cases of organized crime and delinquency, delay access to a lawyer until the 72nd hour of police
custody. These new provisions are likely to give rise to violations of article 11 of the Convention, since it is during the
first few hours after an arrest, particularly when a person is held incommunicado, that the risk of torture is greatest. The
Committee is also concerned about the frequent resort to pretrial detention and the duration of such detention (art. 11).

The Committee recommends that the State party should take appropriate legislative measuresto

guar antee access to a lawyer within thefirst few hours of police custody, with a view to avoiding any risk
of torture, in accordance with article 11 of the Convention. In this connection, the Committee also
recommendsthat the State party should extend to adults the practice of filming minorsin police custody.
The Committee further recommends that measur es should be taken to reduce the length of pretrial
detention and its use.
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(18) While noting the measures taken by the State party to address the crucial problem of prison overcrowding,
including by building new prisons and considering alternatives to detention, the Committee remains concerned about th
poor detention conditions in prisons, particularly in the Loos and Toulon short-stay prisons, and in administrative
holding centres. The Committee is particularly concerned about the inadequacy of internal inspections, the unsuitability
and dilapidation of the buildings, and the unsatisfactory hygiene conditions. It is also concerned about the increase in
violence among detainees and in the number of suicides reported to it (arts. 11 and 16).

The Committee recommends that the State party should take the necessary stepsto ratify the Optional
Protocol to the Convention as soon as possible, and to set up a national mechanism to conduct periodic
visitsto places of detention in order to prevent torture and any other cruel, inhuman or degrading
treatment.

(29) The Committee notes the measures taken by the State party to improve living conditions in holding areas,
particularly at Roissy-Charles de Gaulle airport, anfédtditate access to them by non-governmental organizations.
However, it remains concerned about information it has received concerning incidents of police violence, including
cruel, inhuman and degrading treatment, inside the holding areas, particularly against people of non-Western origin
(arts. 11 and 16).

The Committee recommends that the State party should take the necessary measuresto enable the
National Commission for the Monitoring of Holding Centres and Facilities and Waiting Areasto begin
itswork soon and to ensurethat these recommendations ar e effectively implemented.

(20) While taking note of the draft decree on solitary confinement mentioned by the State party, the Committee is
concerned that the draft does not set any time limit and that no special justification is needed until two years have been
spent in solitary confinement. The Committee is worried that detainees can be held under this regime for many years
despite its possible harmful effects on their physical and mental state (art. 16).

The Committee recommends that the State party should take the necessary measuresto ensurethat
solitary confinement remains an exceptional measur e of limited duration, in accordancewith
inter national standards.

Impartial investigation

(21) The Committee continues to be concerned about the system of discretionary prosecution, which gives State
prosecutors the option of not prosecuting the perpetrators of acts of torture and ill-treatment in which police officers are
implicated, or even of not ordering an investigation, which is clearly contrary to article 12 of the Convention (art. 12).

The Committeereiteratesitsrecommendation (A/53/44, para. 147) that, in order to comply with

article 12 of the Convention in letter and in spirit, the State party should consider abrogating the system
of discretionary prosecution so asto remove all doubtsregarding the obligation of the competent
authoritiesto launch impartial inquiries systematically and on their own initiativein all caseswhere
therearereasonable groundsfor believing that an act of torture has been committed in any territory
under itsjurisdiction, in the spirit of therecommendation of the Human Rights Committee
(CCPR/C/79/Add.80, para. 15), which calls on the State party to “take appropriate measuresto fully
guar antee that all investigations and prosecutions are undertaken in full compliance with the provisions
of articles 2, paragraphs 3, 9 and 14 of the Covenant”.
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(22) The Committee is concerned that, despite the judgement against the State party by the European Court of
Human Rights for a violation of article 3 of the Convention for the Protection of Human Rights and Fundamental
Freedoms in the case & mouni v. France? the Paris Court of Appeal imposed a light sentence on the police officers
involved in the case (art. 12).

The Committee recommendsthat the State party should take the necessary measuresto ensur e that
every public official, or any other person acting in an official capacity or at theinstigation of or with the
consent or acquiescence of a public official, who is guilty of acts of torture should be prosecuted and
receive a penalty commensur ate with the seriousness of the acts committed.

Right of complaint

(23) While welcoming the establishment of the National Commission on Security Ethics (CNDS), the Committee is
concerned that the Commission cannot accept cases referred to it directly by a person who has been subjected to torture
or cruel, inhuman or degrading treatment, but only cases referred to it by a member of Parliament, the Prime Minister or
the Children’s Ombudsman (art. 13).

The Committee recommendsthat the State party should take the necessary measuresto allow the CNDS
to accept casesreferred toit directly by any person who claimsto have been subjected to torture or
cruel, inhuman or degrading treatment in any territory under itsjurisdiction, in accor dance with
article 13 of the Convention.

(24) The Committee recommends that the State party should include in its next report information on the
implementation of the Convention in its overseas departments and territories, as well as on its implementation in
territories that are not under its jurisdiction but where its armed forces are deployed.

(25) The Committee also recommends that the State party should include in its next report data, disaggregated by
age, sex and ethnicity, on:

(a) The number of asylum applications registered,
(b) The number of applications accepted;
(c) The number of applicants whose application for asylum was accepted on the grounds that they had

been tortured or might be tortured if returned to their country of origin;

(d) The number of cases of refoulement or expulsion;
(e) The number of recorded complaints containing allegations of torture or cruel, inhuman or degrading
treatment.

(26) The Committee recommends that the State party should disseminate the Committee’s conclusions and
recommendations widely throughout its territory in all appropriate languages, through official websites, the press and
non-governmental organizations.

27) The Committee requests the State party to provide, within one year, information on its implementation of the
Committee’s recommendations contained in paragraphs 10, 15 and 18 above.

2 Application No. 25803/94, judgement of the European Court of Human Rights, Strasbourg, 28 July 1999.
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(28) The State party is invited to submit its next periodic report, which will be considered as its combined fourth,
fifth and sixth report, by 25 June 2008, the due date of its sixth periodic report.

29. Nepal

(1) The Committee considered the second periodic report of Nepal (CAT/C/33/Add.6) at its 669th
and 672nd meetings (CAT/C/SR.669 and 672), held on 9 and 10 November 2005, and adopted, at its 687th meeting
held on 22 November 2005, the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the submission of the report and the opportunity it afforded to resume the dialogue
with the State party. While appreciating the constructive dialogue established with the delegation of the State party, the
Committee notes that the report does not fully conform to the Committee’s guidelines for the preparation of periodic
reports and lacks information on practical aspects of the implementation of the Convention.

3) The Committee welcomes the additional information provided to the list of issues (CAT/C/35/NPL) by the
State party in writing, by the delegation in its introductory remarks and in the answers to the questions raised.

B. Positive aspects

(4) The Committee welcomes the adoption of the Compensation Relating to Torture Act, 1996 and the Human
Rights Commission Act, 1997, aimed at enhancing the implementation of the Convention.

(5) The Committee notes the establishment of a number of human rights coordination and monitoring mechanisms
such as the National Human Rights Commission, the National Commission on Women and the National Dalit
Commission, the Human Rights Protection Committee and the National Coordination Committee, and the human rights
cells in the Police, the Armed Police Force and the Royal Nepalese Army.

(6) The Committee also welcomes the agreement entered into by the State party with the Office of the

High Commissioner for Human Rights (OHCHR) on 11 April 2005, which led to the establishment of an OHCHR
Office in Nepal. The Committee welcomes the continued cooperation of the State party with the OHCHR Office in
Nepal.

@) The Committee notes that the State party received visits from the following special procedures of the
Commission on Human Rights:

€) Working Group on Arbitrary Detention, in 1996;

(b) Special Rapporteur on extrajudicial, summary or arbitrary executions, in 2000;

(c) Working Group on Enforced or Involuntary Disappearances, in 2004;

(d) Representative of the Secretary-General on the human rights of internally displaced persons,
in 2005; and

(e) Special Rapporteur on the question of torture in 2005.
(8) The Committee commends the generosity of the State party in hosting more than 100,000 Bhutanese

and 20,000 Tibetan refugees.

9) The Committee further welcomes the signature by the State party, on 8 September 2000, of the Optional
Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict.
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C. Factorsand difficultiesimpeding the implementation of the Convention

(10) The Committee acknowledges the difficult situation of internal armed conflict faced by the State party, and is
alarmed by the high incidence of atrocities committed by the Communist Party of Nepal (CPN) - Maoist. However, it
points out that no exceptional circumstances whatsoever may be invoked as a justification of torture.

(12) The Committee regrets the adverse impact of the absence of the Parliament since May 2002 on the capacity of
the State party to implement the Convention, and in particular in respect of the enactment or amendment of legislation,
as well as the ratification of international conventions.

D. Concerns and recommendations
Definition

(12) The Committee notes with concern that the definition of torture in article 2 (a) of the Compensation Relating to
Torture Act of 1996, the lack of a legal provision in current domestic law to make torture a criminal offence and the
draft Criminal Code are not in line with the definition of article 1 of the Convention against Torture (articles 1 and 4 of
the Convention).

The State party should adopt domestic legislation which ensures that acts of torture, including the acts of
attempt, complicity and participation, are criminal offences punishablein a manner proportionateto the
gravity of the crimes committed, and consider stepsto amend the Compensation Relating to Torture Act
of 1996 to bring it into compliance with all the elements of the definition of torture provided in the
Convention. The State party should provideinformation to the Committee on domestic jurisprudence
referring to the definition of torture as per article 1 of the Convention.

Widespread use of torture

(13) The Committee is gravely concerned about the exceedingly large number of consistent and reliable reports
concerning the widespread use of torture and ill-treatment by law enforcement personnel, and in particular the
Royal Nepalese Army, the Armed Police Force and the Police, and the absence of measures to ensure the effective
protection of all members of society (arts. 2 and 11).

The State party should publicly condemn the practice of torture and take effective measuresto prevent
actsof torturein any territory under itsjurisdiction. The State party should also take all measures, as
appropriate, to protect all members of society from acts of torture.

Detention
(14) The Committee is also concerned about:

(a) The number of detainees in prolonged detention without trial under the Public Security Act and the
Terrorist and Disruptive (Control and Punishment) Ordnance (TADO) of 2004

(b) The extensive resort to pretrial detention lasting up to 15 months and the lack of fundamental
guarantees under the Terrorist and Disruptive (Control and Punishment) Ordnance 2005 of the rights of persons deprived
of liberty, including the right to challenge arrest, resulting in numerous alleged cases of incommunicado detention.

The State party should bring the practice of pretrial detention into linewith international human rights
norms and ensurethat the fundamental rights of persons deprived of liberty are guaranteed, including
the right to habeas cor pus, theright toinform arelative, and theright of accessto alawyer and a doctor
of one’schoice. The State party should ensure that any measure taken to combat terrorismisin

accor dance with Security Council resolutions 1373 (2001) and 1566 (2004), which require that
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anti-terrorist measuresbe carried out with full respect for, inter alia, international human rightslaw,
including the Convention. The State party should provide to the Committee infor mation on the number
of peoplestill in pretrial detention.

National Human Rights Commission

(15) While acknowledging the important role of the National Human Rights Commission in the promotion and
protection of human rights in Nepal, the Committee is concerned about the frequent failure by the State party to
implement the Commission’s recommendations.

The State party should take the necessary measuresto support thework of the National Human Rights
Commission, ensuring itsrecommendations are fully implemented.

Independence of thejudiciary

(16) The Committee expresses concern about the marked weakening of the independence and effectiveness of the
judiciary in the State party and the contemptuous non-compliance with court orders by members of security forces,
reportedly including rearrests, including on the premises of the Supreme Court.

The State party should make every effort to guarantee the independence of thejudiciary, including
ensuring that security for ces comply with court orders. The State party should provideto the
Committeeinformation on the composition, mandate, methods of work and investigations of the Royal
Commission for Corruption Control, including whether it exercisesjurisdiction over constitutional
mattersin full confor mity with therequirements of the Convention and whether itsrulings are subject to
judicial review. The State party isrequested to provide the same information concerning the Justice
Sector Coordination Committees.

Non-r efoulement

a7) The Committee regrets the absence of domestic legislation in the State party that stipulates the rights of
refugees and asylum-seeking persons, and notes with concern that the State party has not acceded to the 1951
Convention relating to the Status of Refugees and other related international legal instruments. The Committee is also
concerned about allegations received concerning cases of refoulement of Tibetan asylum-seekers, given the absolute
nature of the prohibition against refoulement under article 3 of the Convention (art. 3).

The Committee recommends that the State party consider acceding to the Convention relating to the
Status of Refugees and other related international legal instruments. In addition, the Committee
recommends that the State party enact legislation aimed at prohibiting refoulement of personswithout
an appropriatelegal procedure. The State party should provide to the Committee infor mation on the
number of cases of extradition, removal, deportation, forced return and expulsion that have occurred
since 1994, aswell asinformation on casesin which deportation was not effected for fear of torture.

Universal jurisdiction

(18) The Committee regrets the absence of universal jurisdiction in domestic legislation for acts of torture, as well a
the fact that certain provisions of the draft Criminal Code are not in line with articles 5 to 9 of the Convention.

The State party should take the necessary measuresto ensure that acts of torture are made subject to
universal jurisdiction under thedraft Criminal Code, in accordancewith article 5 of the Convention.
The State party should also make every effort to ensure compliance with articles6 to 9 of the
Convention.
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Education on the prohibition against torture

(19) While welcoming the State party’s efforts in educating and informing State officials about the prohibition

against torture, the Committee regrets the lack of information on the impact of such education and training efforts. The
Committee is also concerned about reports that the length of training provided to Royal Nepalese Army officers and new
recruits has been shortened (art. 10).

The State party should intensify its education and training effortsrelating to the prohibition against
torture, and introduce evaluation and monitoring mechanismsto assess their impact.

I nterrogation and detention

(20) The Committee is deeply disturbed by the continuing reliable allegations concerning the frequent use of
interrogation methods by security forces that are prohibited by the Convention (art. 11).

The State party must ensure that no recourseis made, under any circumstances, by law enfor cement
personnel to interrogation methods prohibited by the Convention. In addition, the State party should
provide to the Committee information, including examples, on measures adopted to review interrogation
rules, instructions, methods and practices applicable to law enfor cement officials.

(21) The Committee is concerned about:

@ The number of prisoners on remand in places of detention;

(b) The systematic use of army barracks for detainees awaiting trial or in preventive detention;

(c) The lack of systematic and official records regarding the arrest and detention of persons;

(d) A provision in the Compensation Relating to Torture Act of 1996 empowering the concerned officer at

places of detention to medically examine a detainee, at the time of arrest and upon release, in the event a doctor is not
available. In particular, the Committee is concerned about reports that medical examinations at the time of arrest and
upon release are not performed regularly;

(e) Serious allegations of continued use of incommunicado detention and the lack of information on the
exact numbers of detention places and other detention facilities;

0] Allegations of non-compliance with writs of habeas corpus issued by courts;

(9) The lack of a well-functioning juvenile justice system in the country, with children often being
subjected to the same procedures, laws and violations as adults. In particular, the Committee is concerned about
allegations of children being held under TADO for prolonged periods.

Therefore, the State party should:

@ Adopt the necessary measuresto reduce pretrial detention wherever possible;

(b) Immediately transfer all detaineesto legally designated places of detention that conform
to international minimum standards,

(c) Takeimmediate stepsto ensure that all arrestsand detentions are systematically

documented, in particular of juveniles. The State party should consider creating a central register for
persons deprived of liberty, to be made accessible to national and international monitors;
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(d) The State party should consider amending the relevant section of the Compensation
Relating to Torture Act of 1996, to ensure that all detainees have accessto a proper medical examination
at thetime of arrest and upon release;

(e Prohibit the use of incommunicado detention. The Committee recommends that
persons held incommunicado should be released, or charged and tried under due process. The State
party should provide to the Committee information on the exact number and location of detention places
and other detention facilities used by the Royal Nepalese Army, the Armed Police Force and the Police,
and the number of personsdeprived of liberty;

()] The State party should take measuresto ensure compliance by security for ces of all
orders of the courts, including habeas cor pus;

(9) The State party should take the necessary stepsto protect juveniles from breaches of the
Convention, and ensure proper functioning of ajuvenilejustice system in compliance with inter national
standards, differentiating treatment accor ding to age.

Systematic review of all places of detention

(22) The Committee is concerned about the lack of an effective systematic review of all places of detention,
including regular and unannounced visits to such places by national and international monitors.

The State party should consider setting up a national system to review all places of detention, and react
to findings of the systematic review.

(23) The Committee is also concerned that in a number of instances, national and international monitors were not
granted either access to places of detention or suffic@operation in their fact-finding visits. The Coitige is

further concerned about the adoption of the new Code of Conduct for Non-Governmental Organizations, which will,
inter alia, severely limit the monitoring capacity of NGOs.

The Committee recommends that the State party consider amending the Code of Conduct for
Non-Gover nmental Organizations so that it isin line with international human rights standards on the
protection of human rights defenders. The State party should ensure that national and inter national
monitors are granted permission to carry out regular, independent, unannounced and unrestricted visits
to all places of detention. The State party should facilitate visits by, for example, the I nternational
Committee of the Red Cross, OHCHR, the National Human Rights Commission, and national and

inter national NGOs.

I mpunity

(24) The Committee is concerned about the prevailing climate of impunity for acts of torture and ill-treatment and
the continued allegations of arrests without warrants, extrajudicial killings, deaths in custody and disappearances
(art. 12).

The State party should send a clear and unambiguous message condemning torture and ill-treatment to
all persons and groups under itsjurisdiction. The State party should take effective legislative,
administrative and judicial measuresto ensurethat all allegations of arrest without warrants,
extrajudicial killings, deathsin custody and disappear ances ar e promptly investigated, prosecuted and
the perpetrators punished. In connection with prima facie cases of torture, the accused should be subject
to suspension or reassignment during theinvestigation.
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(25) While acknowledging the establishment of human rights cells in the security forces, the Committee is
concerned about the lack of an independent body able to conduct investigations into acts of torture and ill-treatment
committed by law enforcement personnel.

The State party should establish an independent body to investigate acts of torture and ill-treatment
committed by law enforcement personnel. The State party should provideto the Committee information
on the mandate, role, composition and jurisprudence of the special police courts.

Marginalized and disadvantaged groupsor castes

(26) Despite the State party’s acknowledgment that caste discrimination exists in the country and the creation of the
National Dalit Commission, the Committee is gravely concerned about the continued deeply rooted discriminatory
practices committed on a large scale against marginalized and disadvantaged groups or castes such as the Dalits. The
Committee is also concerned that the long-standing pattern of caste discrimination is being further entrenched by the
current conflict in the country.

The Committee reaffirmsthat it isthe duty of the State party to protect all members of society, in
particular citizens belonging to marginalized and disadvantaged groups or castes, such asthe Dalits.

The State party should take specific stepsto safeguard their physical integrity, ensure that accountability
mechanisms arein place guaranteeing that casteis not used as a basisfor abuses, unlawful detention and
torture, and take stepsto ensure more diver se caste and ethnic representation in its police and security
forces. The State party should include information on caste discrimination in its next periodic report.

Gender -based violence

(27) The Committee is concerned about continued allegations of gender-based violence and abuse against women
and children in custody, including acts of sexual violence by law enforcement personnel.

The State party should ensurethat procedures arein placeto monitor the behaviour of law enforcement
officials, and should promptly and impartially investigate all allegations of torture and ill-treatment,
including sexual violence, with a view to prosecuting those responsible. The State party should provide
tothe Committeea list of cases of gender-based violence and abuse against women and children in
custody that have been investigated and prosecuted, and the per petrator s punished.

Right to complaint
(28) The Committee is concerned about:

(a) The fact that the burden of proof is on the victims of acts of torture, under rules provided for in the
Compensation Relating to Torture Act of 1996, and that the statute of limitation for complaining about acts of torture

and instituting proceedings for compensation under TADO is 35 days;

(b) Alleged reprisals against and intimidation of persons reporting acts of torture, in the forms of rearrests
and threats, and the lack of witness protection legislation and mechanisms (art. 13).

Therefore, the State party should:

@ Make availableto victims of torture the conclusions of any independent inquiry in order
to assist them in pursuing compensation claims. The State party should amend its current and planned
legislation so that thereis no statute of limitation for registering complaints against acts of torture and
that actions for compensation can be brought within two yearsfrom the date that the conclusions of
inquiries become available;
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(b) Consider adopting legisative and administrative measuresfor witness protection,
ensuring that all personswho report acts of tortureor ill-treatment are adequately protected.

Compensation to torture victims

(29) While acknowledging that the judiciary has issued a number of decisions to award compensation, the
Committee regrets that to date in only one case has compensation been paid. In addition, the Committee is concerned
about undue delays in the awarding of compensation ordered by the courts or the National Human Rights Commission
(art. 14).

The State party should ensure that compensation awarded by the courts or decided upon by the National
Human Rights Commission ispaid in atimely manner. The State party should provide to the Committee
information on the total amount paid in compensationsto victims of torture.

Use of statements made as a result of torture

(30) The Committee is concerned about allegations of statements obtained as a result of torture being used as
evidence in legal proceedings (art. 15).

The State party should provide to the Committee information on both legislation and jurisprudence that
exclude statements obtained as aresult of torture being admitted as evidence.

I1l-treatment

(31) The Committee is concerned about allegations of poor conditions of detention, in particular overcrowding, poor
sanitation, staffing shortages and lack of medical attention for detainees (art. 16).

The Committee recommends that the State party take all necessary measuresto improve conditions of
detention.

Trafficking

(32) The Committee is concerned about persistent reports of trafficking in women and children and the alleged
involvement of officials in acts of trafficking.

The State party should reinforce international cooper ation mechanismsto fight trafficking in persons,
prosecute per petrators, and provide protection and redressto all victims.

Child soldiers

(33) The Committee is concerned about allegations of children being used by security forces as spies
and messengers. The Committee is also concerned about reports of recruitment and abduction of children by
CPN-Maoist (art. 16).

The State party should take effective measures to prevent security for ces using children as spies and
messengers. The State party should also take the necessary steps, as a matter of urgency and in a
compr ehensive manner, to prevent the abduction of children by CPN-Maoist and to facilitate the
reintegration of former child soldiersinto society. The State party should also consider ratifying the
Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed
conflict.

37



(34) The Committee further recommends that the State party:

(a) Consider making the declaration under articles 21 and 22 of the Convention;
(b) Consider becoming party to the Optional Protocol to the Convention;
(c) Consider becoming party to the Rome Statute of the International Criminal Court;

(d) Consider becoming party to Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol I1).

(35) The State party should provide to the Committee information on the composition, mandate and methods of
work of and the investigations and results obtained by the Human Rights Protection Committee, the National
Coordination Committee for the Protection and Promotion of Human Rights, as well as the human rights cells
established within the Police, the Royal Nepalese Army and the Armed Police Force.

(36) The Committee requests the State party to provide in its next periodic report detailed statistical data regarding
cases of torture and other forms of cruel, inhuman or degrading treatment or punishment reported to administrative
authorities and the related investigations, prosecutions and penal and disciplinary sentences, including details of courts
martial, disaggregated by, inter alia, gender, ethnic group, caste, geographical region, and type and location of place of
deprivation of liberty, where it occurred, paying particular attention to juveniles in detention. In addition, information is
also requested on any compensation and rehabilitation provided to victims.

(37) The State party is encouraged to disseminate widely its second periodic report and the conclusions and
recommendations, in appropriate languages, through official websites, the media and non-governmental organizations.

(38) The Committee requests the State party to provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 14, 15, 22 (b), 22 (c), 22 (e), 26, 28 and 30 above.

(39) The State party is invited to submit its next periodic report, which will be considered as the combined third,
fourth and fifth report, by 12 June 2008, the due date of the fifth periodic report.

30. Sri Lanka

Q) The Committee considered the second periodic report of Sri Lanka (CAT/C/48/Add.2) at its 671st
and 674th meetings (CAT/C/SR.671 and 674), held on 10 and 11 November 2005, and adopted, at its 683rd meeting,
the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the submission of the second periodic report of Sri Lanka, which focused on the
Committee’s conclusions and recommendations (A/53/44, paras. 243-257) as well as the recommendations from

the article 20 inquiry visit in 2000, and is in accordance with the Committee’s guidelines, but notes the delay of

five years in the submission of the report. The Committee expresses its appreciation for the dialogue with the State
party’'s delegation and welcomes the extensive responses to the list of issues in written form, which facilitated discussion
between the delegation and Committee members. In addition, the Committee appreciates the delegation’s oral responses
to questions raised and concerns expressed during the consideration of the report.
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B. Positive aspects
3) The Committee notes with satisfaction the following positive developments:

(a) The signing of the Ceasefire Agreement between the Government of Sri Lanka and the Liberation
Tigers of Tamil Eelam in February 2002, which has led to a considerable decrease in reported cases of torture in
connection with the conflict, mainly by the armed forces. The Committee encourages the parties to resume further talks
leading to a resolution of the problem;

(b) The strengthening of the Human Rights Commission of Sri Lanka, which enables it to deal more
effectively with violations of human rights in general and cases of torture in particular;

(c) The creation of the National Police Commission by the seventeenth amendment to the Constitution
in 2001, which has proved successful in promoting human rights;

(d) Institutional and other measures taken by the State party to implement the Committee’s conclusions
and recommendations and the recommendations of the inquiry under article 20 of the Convention, including the
establishment of the Permanent Inter-Ministerial Standing Committee and Working Group on Human Rights Issues, the
Criminal Investigation Department, the Special Investigation Unit of the police and the Central Registry of persons in
police custody;

(e) The establishment of human rights directorates in the army, navy and air forces and in the police
forces, as well as human rights cells in the three branches of the armed forces, with the power to investigate human
rights violations;

4] The ratification of the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict on 21 August 2000 and the accession to the Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination against Women on 15 October 2002;

(9) The recent abolition of corporal punishment by Act No. 23 of 2005.

C. Factorsand difficultiesimpeding the implementation of the Convention

(4) The Committee acknowledges the difficult situation arising from the internal armed conflict in Sri Lanka.
However, it points out that no exceptional circumstances whatsoever may be invoked as a justification of torture.

D. Principal subjectsof concern and recommendations
Definition

(5) The Committee is concerned about the lack of a comprehensive definition of torture as set out in article 1 of the
Convention in the domestic law.

The State party should adopt a definition of torturethat coversall the elements contained in article 1 of
the Convention.

Human Rights Commission of Sri Lanka
(6) Acknowledging the important role of the Human Rights Commission of Sri Lanka in the promotion and

protection of human rights in Sri Lanka and its adoption of a zero-tolerance policy against torture, the Committee is
concerned about the frequent lack of implementation by the State party of the Commission’s recommendations.
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The State party should strengthen the Human Rights Commission of Sri Lanka soasto allow it to
function effectively and ensure that itsrecommendations are fully implemented. The Commission should
be provided with adequate r esour ces, natification of arrests, and full cooperation in implementing its
24-hour torture hotline and improving the system of inspection visits. Furthermore, the State party
should ensur e that new commissioner s are appointed promptly when the three-year term of office of the
present commissionersendsin March 2006.

National Police Commission

©) While noting the significant role of the National Police Commission in disciplinary investigations of the police
force, the Committee notes that the terms of office of its current commissioners will expire at the end of November 2005
and is concerned that no new commissioners have yet been appointed.

The State party should proceed urgently with the appointment of the commissioners of the National
Police Commission. Furthermore, the State party should ensurethat the public complaints procedure
provided for in article 155G (2) of the Constitution isimplemented and that the Commission is given
adequate resour ces and full cooperation by the Sri Lanka policein itswork.

Fundamental safeguards

(8) The Committee is concerned about allegations that fundamental legal safeguards for persons detained by the
police, including habeas corpus rights, are not being observed.

The State party should take effective measuresto ensurethat the fundamental legal safeguards for
persons detained by the police arerespected, including theright to habeas corpus, theright toinform a
relative, accessto alawyer and a doctor of their own choice, and theright to receive infor mation about
their rights.

Non-r efoulement

9) The Committee notes with concern that the State party has not given effect to the principle of non-refoulement
contained in article 3 of the Convention.

The State party should adopt domestic legislation to implement the principle of non-refoulement
contained in article 3 of the Convention.

Universal jurisdiction

(10) The Committee is concerned about the absence in Sri Lankan law of provisions establishing universal
jurisdiction for acts of torture.

The State party should ensurethat Sri Lankan law permitsthe establishment of jurisdiction for acts of
torturein accordancewith article 5 of the Convention, including provisionsto bring criminal
proceedings under article 7 against non-Sri Lankan citizenswho have committed torture outside

Sri Lanka, who arepresent in theterritory of Sri Lanka and who have not been extradited.

Systematic review of all places of detention
(12) The Committee is concerned about the lack of an effective systematic review of all places of detention,

including regular and unannounced visits to such places (art. 11), by the Human Rights Commission of Sri Lanka and
other monitoring mechanisms.
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The State party should allow independent human rights monitors, including the Human Rights
Commission of Sri Lanka, full accessto all places of detention, including police barracks, without prior
notice, and set up a national system to review and react to findings of the systematic review.

Prompt and impartial investigations

(12) The Committee expresses its deep concern about continued well-documented allegations of widespread tortur
and ill-treatment as well as disappearances, mainly committed by the State’s police forces. It is also concerned that su
violations by law enforcement officials are not investigated promptly and impatrtially by the State party’s competent
authorities (art. 12).

The State party should:

@ Ensure prompt, impartial and exhaustive investigationsinto all allegations of torture
and ill-treatment and disappear ances committed by law enforcement officials. In particular, such
violations should not be undertaken by or under the authority of the police, but by an independent body.
In connection with prima facie cases of torture, the accused should be subject to suspension or
reassignment during the process of investigation, especially if thereisarisk that he or she might impede
theinvestigation;

(b) Try the perpetrators and impose appr opriate sentences on those convicted, thus
eliminating any idea that might be entertained by per petrators of torturethat thereisimpunity for this
crime.

Sexual violence and abuse

(13) The Committee expresses its concern about continued allegations of sexual violence and abuse of women anc
children in custody, including by law enforcement officials, as well as the lack of prompt and impartial investigations of
these allegations (art. 12).

The State party should ensure that proceduresarein placeto monitor the behaviour of law enforcement
officials and promptly and impartially investigate all allegations of torture and ill-treatment, including
sexual violence, with aview to prosecuting those responsible. Furthermore, the State party should take
all necessary measuresto prevent such acts, including by ensuring full implementation of thedirective
concerning the treatment of women in custody, and should consider setting up women and children’s
desks at police stationsin conflict areas.

Delay of trials

(14) The Committee is concerned about the undue delay of trials, especially trials of people accused of torture.
The State party should take the necessary measuresto ensurethat justiceis not delayed.

I ntimidation and threats

(15) The Committee is concerned about alleged reprisals, intimidation and threats against persons reporting acts of
torture and ill-treatment as well as the lack of effective witness and victim protection mechanisms (art. 13).

In accordance with article 13, the State party should take effective stepsto ensurethat all persons
reporting acts of torture or ill-treatment are protected from intimidation and reprisalsfor making such
reports. The State party should inquireinto all reported cases of intimidation of witnesses and set up
programmes for withessand victim protection.
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Rehabilitation

(16) The Committee notes with concern the absence of a reparation programme, including rehabilitation, for the
many victims of torture committed in the course of the armed conflict (art. 14).

The State party should establish a reparation programme, including treatment of trauma and other
forms of rehabilitation, and provide adequate resour ces to ensur e its effective functioning.

Child soldiers

a7) The Committee expresses its serious concern about allegations of continued abduction and military recruitment
of child soldiers by the Liberation Tigers of Tamil Eelam (art. 16).

The State party should take the necessary steps, in a compr ehensive manner and to the extent possiblein
the circumstances, to prevent the abduction and military recruitment of children by the Liberation
Tigersof Tamil Eelam and to facilitate the reintegration of former child soldiersinto society.

(18) The Committee further recommends that the State party:

(@ Consider making the declaration under articles 21 and 22 of the Convention;
(b) Consider becoming party to the Optional Protocol to the Convention;
(c) Consider becoming party to the Rome Statute of the International Criminal Court.

(19) The Committee requests the State party to provide in its next periodic report detailed statistical data,
disaggregated by crime, ethnicity, age and sex, on complaints relating to torture and ill-treatment allegedly committed
by law enforcement officials and on the related investigations, prosecutions, and penal or disciplinary sanctions.
Information is further requested on any compensation and rehabilitation provided to the victims. The Committee
recommends that the State party welcome participation from non-governmental organizations in the preparation of its
next periodic report.

(20) The State party is encouraged to disseminate widely the reports submitted by Sri Lanka to the Committee and
the conclusions and recommendations, in appropriate languages, through official websites, the media and
non-governmental organizations.

(22) The Committee requests the State party to provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 6, 7, 8, 11, 12 and 15 above.

(22) The State party is invited to submit its next periodic report, which will be considered as the combined third and
fourth report, by 1 February 2007, the due date of the fourth periodic report.

31. Georgia
(1) The Committee considered the third periodic report of Georgia (CAT/C/73/Add.1) at its 699th

and 702nd meetings (see CAT/C/SR. 699 and CAT/C/SR.702), held on 3 and 4 May 2006, and adopted, at
its 716th meeting (CAT/C/SR.716), the following conclusions and recommendations.
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A. Introduction

(2) The Committee welcomes the timely third periodic report of Georgia and the information presented therein.
The Committee expresses its appreciation for the large high-level delegation, which facilitated a constructive oral
exchange during the consideration of the report. The Committee also appreciates the comprehensive written and oral
replies provided to questions posed during the dialogue.

3) The Committee notes that following the State party's independence in 1991, internal conflict has continued

in part of its territory. In particular, the situation in the self-proclaimed autonomous republics of Abkhazia and

South Ossetia, the latter having produced more than 215,0@0ailhfedisplaced persons, is a matter of serious concern.
Taking the above into consideration, the Committee wishes to remind the State party that no exceptional circumstances
may be invoked in respect of the absolute prohibition of torture.

B. Positive aspects

(4) The Committee welcomes the State party’s accession to the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment on 9 August 2005, as well as the declaration
made under articles 21 and 22 of the Convention, and encourages the State party to inform practitioners and the gener:
public of the availability of these measures.

(5) The Committee also notes that in the period since the consideration of the last report, the State party has ratifie
the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, the Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography
and the Rome Statute of the International Criminal Court.

(6) The Committee further notes the State party’s accession to or ratification of regional instruments, among them
the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the
European Convention on Extradition and the European Convention on the Transfer of Proceedings in Criminal Matters.

(7 The Committee notes with satisfaction the ongoing efforts at the State level to reform its legislation, policies
and procedures in order to ensure better protection of human rights, including the right not to be subjected to torture an
other cruel, inhuman or degrading treatment or punishment, in particular:

€)) The revision of the Code of Criminal Procedure, in particular article 144 which brings Georgian
legislation in line with international norms with regard to the definition of torture;

(b) The elaboration of the Plan of Action against Torture in Georgia, the Plan of Measures to Reform and
Develop the Penal Correction System as well as the National Anti-Trafficking Plan and the efforts made to strengthen
State institutions, including the creation of the Department of Investigation in the Ministry of Justice in 2005;

(c) The adoption of new laws, such as the law on domestic violence in April 2006 and the drafting of a
new law on trafficking, as well as the new draft Penitentiary Code for the consideration of Parliament in 2006;

(d) The allocation by the State party of additional resources to improve standards in places of detention, in
particular with respect to access to health, activities, training and living conditions;

(e) The 2004 Memorandum of Understanding between the Ministry of Internal Affairs and the
Ombudsman’s office that enables the Ombudsman’s office to authorize monitoring groups, which include
representatives of non-governmental organizations, to undertake unannounced visits to any detention facility under the
responsibility of the Ministry of Internal Affairs.

(8) The Committee takes note with satisfaction the existence of the 24-hour hotline for torture-related complaints,
and encourages the State party to further disseminate information on its availability.
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©)

C. Subjectsof concern and recommendations

The Committee remains concerned that despite extensive legislative reforms, impunity and intimidation still

persist in the State party, in particular in relation to the use of excessive force, including torture and other forms of
ill-treatment by law-enforcement officials, especially prior to and during arrest, during prison riots and in the fight
against organized crime (art. 2).

(10)

The State party should give higher priority to effortsto promote a culture of human rights by ensuring
that a policy of zero toleranceis developed and implemented at all levels of the police-force hierarchy as
well asfor all staff in penitentiary establishments. Such a policy should identify and addressthe
problems, and should elaborate a code of conduct for all officials, including thoseinvolved in the fight
against organized crime, aswel asintroduceregular monitoring by an independent oversight body.

The Committee notes that there is currently an apparent contradiction between articles 17 and 18 (4) of the

Constitution, whereby the former stipulates that the right to protection from torture is non-derogable, whereas
article 18 (4) allows for the derogation of certain rights (art. 2).

(11)

The State party should bring article 18 (4) of its Constitution in line with the Convention. The
Committee further recommends that any exceptional measures adopted during emergenciesarein line
with the provisions of the Convention.

The Committee is concerned about compliance by the State party with article 3 of the Convention, in particular

the use of diplomatic assurances in adjudicating requests for refoulement, extradition and expulsion of persons accused
of criminal activities (art. 3).

(12)

The State party should consider each case on itsindividual merit and should resort to the practice of
reguesting diplomatic assurances with great caution. The State party should provide the Committee
with details on how many cases of r efoulement, extradition and expulsion subject to receipt of diplomatic
assurances or guarantee have occurred since 2002, what the State party’ s minimum contents arefor such
assurances or guar antees, and what measures of subsequent monitoring it has undertaken in such cases.

The Committee is also concerned about the relatively low number of convictions and disciplinary measures

imposed on law-enforcement officials in the light of numerous allegations of torture and other acts of cruel and inhuman
or degrading treatment, as well as the lack of public information about such cases (art. 4).

(13)

The State party should strengthen itsinvestigative capacity, including that of the Prosecutor-General’s
office, in order to promptly and thoroughly examineall allegations of torture and ill-treatment and to
ensurethat statistics on convictions and disciplinary measur es be regularly published and made
availableto the public.

The Committee is also concerned by information received from non-governmental organizations asserting that

in some instances detainees are not duly informed of their right to counsel or their right to be examined by a medical
doctor of their own choice (art. 6).

(14)

The State party should take all necessary stepsto ensurethat all detained personsare duly informed of
their rightsimmediately upon arrest and that they are provided with prompt accessto alawyer and to a
doctor of their own choice. The State party should inform the Committee on the specific measures taken
in this respect.

The Committee is concerned about information regarding the existence of agreements which provide that

citizens from certain States who are on Georgian territory cannot be transferred to the International Criminal Court in
order to be tried for war crimes or crimes against humanity (arts. 6 and 8).
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In accordance with articles 6 and 8 of the Convention, the State party should take all the necessary
measuresto review therelevant terms of those agreementswhich prohibit the transfer of citizensfrom
certain Stateswho are on Georgian territory to the International Criminal Court.

(15) The Committee is concerned that there is no specific information available on the impact of the training
conducted for law-enforcement officials, and how effective the training programmes have been in reducing incidents of
violence, ill-treatment and torture in penitentiary establishments (art. 10).

The State party should continueits cooperation with the Organization for Security and Cooperation in
Europe, the United Nationsand other international and national organizationsin elaborating
educational programmes for law-enforcement and penitentiary-establishment officials, and should
develop and implement a methodol ogy to assess the effectiveness and impact of such programmeson the
reduction of cases of violence, ill-treatment and torture.

(16) The Committee is concerned at the high number of complaints received from inmates as well as about reports
that law-enforcement officers wear masks during raids and carry no identification badges, which makes it impossible to
identify them should a complaint of torture or ill-treatment be made by an inmate (arts. 2 and 11).

The State party should ensurethat all penitentiary personnel, aswell as special forces, be equipped with
visibleidentification badges at all timesto ensure the protection of inmates from actsin violation of the
Convention.

a7 The Committee is particularly concerned about the high number of sudden deaths of persons in custody and th
absence of detailed information on the causes of death in each case. The Committee is also concerned about the high
number of deaths reported from tuberculosis (arts. 6 and 12).

The State party should provide detailed information on the causes and circumstances of all sudden
deaths that have occurred in places of detention, aswell asinformation in respect of independent
investigationsin this connection. The Committee further encouragesthe State party to continueits
cooper ation with the I nternational Committee of the Red Cross and non-gover nmental or ganizations
with regard to theimplementation of programmes related to the treatment of tuberculosis and
distribution and monitoring of the medicines taken in penitentiary facilities throughout itsterritory.

(18) The Committee is concerned at the poor conditions of detention in many penitentiary facilities, particularly in
the regions, as well as about the overcrowding that exists in many temporary detention centres, in particular pretrial
detention centres (art. 11).

The State party should consider: (a) further reducing the period of pretrial detention; (b) expediting the
filling of vacanciesin the court system; and (c) using alter native measuresin cases wher e the accused
does not pose athreat to society.

(29) The Committee is also concerned that adequate protection may not be afforded to women in places of detentic
and that no information is available with regard to violence against women in detention or the existing procedures for
lodging a complaint (art. 11).

The State party should ensure the protection of women in places of detention, and that clear procedures
for complaints are established.

(20) The Committee notes that while the Constitution and the Code of Criminal Procedure contain provisions
regarding the right to compensation for victims, there is no explicit law that provides for reparations. The Committee is
also concerned that there is no information available regarding the number of victims who may have received some forr
of assistance or rehabilitation (art. 14).
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The State party should consider adopting specific legislation in respect of compensation, reparation and
restitution, and in the meantime, should take practical measuresto provide redress and fair and
adequate compensation, including the meansfor asfull rehabilitation as possible.

(22) The State party should provide in its next periodic report detailed statistical data, disaggregated by crimes,
ethnicity and gender, on complaints relating to torture and ill-treatment allegedly committed by law-enforcement
officials and on the related investigations, prosecutions and penal and disciplinary measures. Information is further
requested on any compensation and rehabilitation provided to the victims.

(22) The State party is encouraged to disseminate widely the reports submitted by Georgia and the conclusions and
recommendations of the Committee, in appropriate languages, through official websites, the media and
non-governmental organizations. Furthermore, the Committee encourages the State party to discuss the conclusions and
recommendations broadly, including with the Offices of the Ombudsman and non-governmental organizations, in
particular those that submitted information to the State party and participated in the preparation of the report.

(23) The Committee requests that the State party provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 9, 13, 16, 17 and 19, above.

(24) The State party is invited to submit its next periodic report, which will be considered as its fifth report,
by 24 November 2011.

32. Guatemala

1) The Committee considered the fourth periodic report of Guatemala (CAT/C/74/Add.1) at its 701st
and 704th meetings, held on 4 and 5 May 2006 (CAT/C/SR.701 and CAT/C/SR.704), and adopted at its 719th meeting,
held on 7 May 2006 (CAT/C/SR.719), the following conclusions and recommendations.

A. Introduction

2) The Committee welcomes the submission of the fourth periodic report of Guatemala, as well as the oral
information provided by the State party representatives during the consideration of the report. The Committee thanks
the representatives of the State party for a frank and constructive dialogue.

3) The Committee also welcomes the information provided in writing by the Office of the Human Rights
Procurator on the application of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment in Guatemala.

B. Positive aspects

(4) The Committee is pleased to note the efforts made to reform the State party’s judicial system, and particularly
welcomes the work carried out by the judiciary’s Modernization Unit in this respect.

(5) The Committee welcomes the declaration adopted by the State party on 25 Septembed@088icle 22 of
the Convention, whereby it recognizes the competence of the Committee to receive complaints of torture from
individuals.

(6) The Committee is pleased to note that the State party in April 2006 submitted a proposal to the Office of the
Secretary-General to establish a Commission for the Investigation of lllegal Groups and Clandestine Security
Organizations.

(7 The Committee welcomes the establishment in September 2005 of an office of the United Nations
High Commissioner for Human Rights in Guatemala, with a combined technical cooperation and monitoring mandate.
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(8) The Committee welcomes the ratification by Guatemala on 14 March 2003 of the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families.

9) The Committee welcomes the improvement of the human rights situation in the State party, including the fact
that the practice of enforced disappearance as a State policy has ceased and that no further reports have been receive
the existence of secret detention centres.

C. Subjects of concern and recommendations

(20) The Committee reiterates its concern, as already expressed in its consideration of preceding reports, that the
State party has still not brought the definition of the offence of torture contained in the Criminal Code fully into line
with the Convention (arts. 1 and 4).

The State party should amend, as a matter of priority, therelevant provisions of the Criminal Code,
particularly articles 201 bisand 425, in order to legally define torture in accordance with article 1 of the
Convention, and criminalizeit in accordance with article 4, paragraph 2, of the Convention.

(11) The Committee also reiterates its concern about the existence of laws and practices which allow the army to be
involved in matters that fall within the competence of the police, such as the prevention and repression of ordinary
crime. Moreover, it takes note that the State party has assigned 3,000 military personnel to support the fight against
ordinary crime, instead of strengthening the police force (art. 2).

The State party should adopt effective measuresto strengthen the National Civil Police and should
repeal all lawswhich allow the army to beinvolved in activities of law enforcement or the prevention of
ordinary crime, which should be carried out exclusively by the National Civil Police.

(12) The Committee is concerned about reports of an increase in acts of harassment and persecution, including
threats, killings and other human rights violations, experienced by human rights defenders, and about the fact that such
acts remain unpunished (art. 2).

The State party should adopt effective measuresto strengthen and guar antee the independence of the
unit for the protection of human rights defenderswithin the Presidential Human Rights Commission, as
well asto prevent and protect human rights defendersfrom any further violence. Furthermore, the
State party should ensur e the prompt, thorough and effective investigation and appropriate punishment
of such acts.

(13) The Committee is concerned that the requirement regarding article 2, paragraph 3, of the Convention is
expressed ambiguously in the State party’s legislation (art. 2).

The State party should amend itslegislation in order to explicitly provide that an order from a superior
officer or a public authority may not beinvoked as a justification of torture.

(14) The Committee is concerned about the bill on military jurisdiction presented to Congress in 2005, which
provides that military courts would have jurisdiction to try military personnel accused of ordinary crimes (arts. 2
and 12).

The State party should amend the above-mentioned bill in order torestrict thejurisdiction of military
courtstothetrial of military personnel accused of crimes of an exclusively military nature.
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(15) The Committee is concerned with the impunity that persists regarding most of the human rights violations
committed during the internal armed conflict, with over 600 massacres documented by the Historical Clarification
Commission still to be investigated. The Committee notes with concern that in practice the 1996 National
Reconciliation Act has become an obstacle to the effective investigation of the 1982 case of the Dos Erres massacre,
which is making no headway due to procedural delays without any legal justification (arts. 11, 12 and 14).

The State party should strictly apply the National Reconciliation Act, which explicitly excludes any
amnesty for the perpetrators of acts of torture and other grave human rightsviolations, ensuresthe
initiation of prompt, effective, independent and thorough investigations of all acts of torture and other
grave human right violations committed during theinternal armed conflict, and grants adequate
compensation to thevictims.

(16) The Committee is seriously concerned about the numerous allegations concerning:

@ The “social cleansing” and killings of children living in the street and in marginalized areas, which
often involve acts of torture and ill-treatment, and the fact that such cases are not thoroughly investigated,;

(b) The increase in violent killings of women, which often involve sexual violence, mutilations and
torture. The fact that these acts are not investigated exacerbates the suffering of relatives seeking justice, who, in
addition, complain of gender discrimination by the authorities in the course of investigatory and judicial proceedings;
and

(c) The lynchings of individuals, which casts doubt on whether the rule of law is applied in the State party
(arts. 2, 12, 13, 16).

With regard to these practices, the State party should:

@ Take urgent measures to ensurethat no personswithin itsjurisdiction are subjected to
torture, or toinhuman or degrading treatment, and fully comply with its duty to prevent and punish
such actswhen carried out by privateindividuals;

(b) Ensure prompt, impartial and thorough investigations, free of any discrimination on
gender, race, social origin or any other grounds, and bring alleged perpetratorsto justice;

(c) Ensurethefull implementation of the Law for the Integral Protection of Children and
Adolescents, inter alia by providing sufficient funds to guar antee the security, well-being and
development of all children;

(d) Carry out campaigns and training activitiesfor police officers and members of the
judiciary to make them duly awar e of the existing social violence, in order to enablethem to receive
complaintsand investigate them properly.

a7 The Committee is concerned about reports of sexual violence against women in police stations (arts. 6 and 11).

The State party should take stepsto ensure that all arrested women are brought immediately beforea
judge and then transferred to a detention centrefor women, if so ordered by thejudge.

(18) The Committee is concerned that the functioning of the State party’s prison system continues to lack a
regulatory framework (art. 11).

The State party should adopt legislation on the prison system in confor mity with international human

rights norms such asthe Standard Minimum Rulesfor the Treatment of Prisonersand the Body of
Principlesfor the Protection of All Personsunder Any Form of Detention or I mprisonment.
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(29) The Committee expresses its concern about a provision in the Criminal Code currently being considered by the
Constitutional Court, which exempts a rapist from any penalty if he marries the victim (arts. 4 and 13).

In thelight of the grave nature of thiscrime, the State party should repeal this provision and ensure the
prosecution and punishment, asappropriate, of all perpetrators.

(20) The Committee is concerned about the large percentage of persons held in pretrial detention who, according tc
the State party, account for 50 per cent of all detainees (arts. 6 and 11).

The State party should step up its effortsto adopt effective measures, including legidative measures, to
reduce the number of personsheldin pretrial detention.

(22) The Committee is concerned about reports of the use of excessive force by police officers during evictions in
rural areas, which often result in the destruction of homes and other personal belongings, and sometimes even in violer
deaths (arts. 6, 10, 12 and 13).

The State party should adopt effective measuresto prevent the use of excessive force during evictions,
provide specific training on evictionsfor police officers, and ensure that complaints concer ning for ced
evictions arethoroughly investigated and that those responsible are brought to trial.

(22) The Committee expresses concern with the extension of the death penalty to new types of crimes. According
information provided by the State party itself, 12 persons have been sentenced to death, even though under regional ar
international instruments freely ratified by the State party it was legally bound to refrain from extending the death
penalty to new crimes. The failure to revoke these sentences constitutes a form of cruel and inhuman treatment or
punishment (art. 16).

The State party should bring itslegidation on the death penalty fully in line with its obligations under
international law.

(23) The Committee requests that the State party in its next periodic report provide detailed statistical data,
disaggregated by crimes, ethnicity and gender, on complaints relating to torture and ill-treatment allegedly committed b
law enforcement officials and on the related investigations, prosecutions and criminal and disciplinary sanctions
imposed in each case. Information is further requested on any compensation and redress granted to the victims.

(24) The Committee urges the State party to consider ratifying the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(25) In light of the assurances provided by the representatives of the State party that the necessary steps are being
taken to ratify the Rome Statute of the International Criminal Court, the Committee encourages the State party to
proceed with ratification of the Statute without delay.

(26) The State party should widely disseminate its reports and the conclusions and recommendations of the
Committee through official websites, the media and non-governmental organizations.

(27) The Committee requests the State party to provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 12, 15, 16 and 17.

(28) The State party is invited to submit its next periodic report, which will be considered as the sixth report,
by 3 February 2011 at the latest, the due date for the presentation of the sixth periodic report.
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33. Peru

(1) The Committee considered the fourth periodic report of Peru (CAT/C/61/Add.2) at its 697th
and 699th meetings, held on 2 and 3 May 2006 (CAT/C/SR.697 and 699), and at its 718th meeting, held
on 16 May 2006 (CAT/C/SR.718) and adopted the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the fourth periodic report of Peru. The Committee appreciates the constructive
dialogue it had with a representative high-level delegation and expresses its appreciation for the frank and direct written
and oral replies to the Committee’s questions.

B. Positive aspects

3) The Committee commends the State party on the significant progress achieved during the past five years. In
particular, it warmly welcomes the work of the Truth and Reconciliation Commission and the report submitted to the
President of the Republic in August 2003, containing a series of recommendations to promote the principles of justice,
truth and reparation by means of institutional reforms and measures to recognize and compensate victims. The
Committee particularly wishes to commend the Comprehensive Plan for Reparation and underlines the importance of
the fact that adequate resources are being allocated to the implementation of those recommendations.

(4) The Committee takes note of the increasing number of investigations into complaints of torture.
(5) The Committee congratulates the Office of the Ombudsman on its work in following up complaints of torture.
(6) The Committee notes with satisfaction the references made by the Constitutional Court and the Supreme Court

to international and regional human rights standards in their opinions on the competence and jurisdiction of the military
criminal justice system.

) The Committee notes with satisfaction the Constitutional Court’s recognition of the right to the truth as a
fundamental right in cases of forced disappearance.

(8) The Committee notes with satisfaction the creation of a special subsystem of criminal justice to deal with
torture, with its own prosecutors’ offices and other specialist bodies.

9) The Committee takes note of the adoption of the Refugee Protection Act in December 2002, incorporating the
right to non-refoulement as provided for in the Convention relating to the Status of Refugees and the Protocol relating to
the Status of Refugees, which reinforces the fulfilment of obligations under article 3 of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(10) The Committee notes with satisfaction the declaration made by the State party in 2002 under articles 21 and 22
of the Convention.

(12) The Committee also welcomes the State party’s ratification of the Rome Statute of the International Criminal
Court on 10 November 2001, the Inter-American Convention on Forced Disappearance of Persons on 8 February 2002
and the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
on 14 September 2005.
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C. Subjects of concern and recommendations
Per sistence of complaints of torture and cruel treatment

(12) The Committee takes note of the decline in the number of complaints of police torture submitted to the Office
of the Ombudsman during the period 1999 to 2004. Nevertheless, the Committee is concerned that complaints continu
to be received against officials of the national police, the Armed Forces and the prison system. It is also concerned tha
complaints of torture and cruel treatment continue to be received in respect of recruits on military service.

The State party should take effective stepsto prevent torturein any territory under itsjurisdiction. The
Committee reminds the State party of its obligation to investigate promptly, impartially and thoroughly
all complaints submitted and to ensurethat appropriate penalties areimposed on those convicted and
that reparation ismade to victims.

Office of the Ombudsman

(13) The Committee acknowledges the important role played by the Office of the Ombudsman in the promotion and
protection of human rights in Peru, and draws particular attention to its role in the inspection of places of detention. The
Committee expresses concern at the frequency with which the authorities fail to comply with their obligation to
cooperate with the Office of the Ombudsman and at the State party’s failure to implement its recommendations.

The State party should take the necessary stepsto support the work of the Office of the Ombudsman,
including by widdy disseminating infor mation on itsterms of reference and by implementing its
recommendations.

National registry on complaints of torture and other inhuman treatment

(14) The Committee takes note of the delegation’s statement concerning the Office of the Ombudsman’s registry; it
considers, however, that the State party should supplement this with a registry at the Public Prosecutor’s Office.

The State party should establish a national registry for all complaintsreceived from alleged victims of
tortureor crud, inhuman and degrading treatment, as stated in the Committee’s concluding
observationsin 1999 (A/55/44, par as. 56-63).

States of emer gency

(15) The Committee is concerned at the frequency with which states of emergency are proclaimed and at reports of
abuses on the part of the police and the Armed Forces occurring during such exceptional circumstances.

The State party should confine the proclamation of states of emergency to situationswhereit is
absolutely necessary and scrupulously comply with its human rights obligations during such periods, in
accordance with article 2, paragraph 2, of the Convention.

Prompt and impartial investigation (arts. 4, 13)
(16) The Committee recognizes the State party’s progress in repealing amnesty laws and bringing criminal
proceedings against army and police officers for acts of torture. The Committee remains concerned, however, at the

excessive length of such proceedings and regrets that the jurisdiction of the military criminal courts is not exercised in
accordance with the international human rights obligations entered into by Peru in accordance with the Convention.
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The State party should:

(@ Guarantee the prompt, impartial and thorough investigation of all reports of acts of
torture and ill-treatment and for ced disappear ances perpetrated by agents of the State. Such
investigations should not be carried out by the military criminal justice system. If chargesof tortureare
brought, the accused should be suspended or transferred for the duration of theinvestigation to avoid
any risk of interferencewith theinquiry. The Committeerecallsthat the Armed Forces and policeare
obliged to cooperatein investigations by the ordinary courts;

(b) Bring the perpetratorsto trial and impose suitable penalties on those convicted, in order
to ensurethat no act of thiskind isleft unpunished;

(c) Ensurethat the Public Prosecutor’s Office and the forensic medical institute have
sufficient resour ces of their own and that their staff areprovided with appropriatetraining to enable
them to carry out their duties.

Training of officials (art. 10)

a7 The Committee recognizes the State party’'s efforts to improve the training of justice administration officials. It
is nevertheless concerned that justice officials and medical staff are still not sufficiently trained to detect cases of tortur
and cruel, inhuman and degrading treatment, particularly in the context of pretrial detention.

The State party should extend training programmes dealing with the obligationsimposed by the
Convention for police, army and prison officialsand for prosecutors, particularly asregardsthe correct
classification of cases of torture. It isalsorecommended that it should develop training programmesfor
medical personnel assigned to the detection of cases of torture and also for personsinvolved in the
treatment and rehabilitation of torture victims.

Conditionsin detention centresand prisons (arts. 1, 11, 12, 16)

(18) The Committee is concerned at the continuing reports of torture and ill-treatment occurring in places of pretrial
detention and prisons. It is also concerned at over-population and overcrowding within the prison system and at the lack
of medical personnel and of court-appointed counsel to conduct public defence proceedings.

The State party should take urgent stepsto reduce overcrowding in prisonsand give priority to
improving accessto medical staff and court-appointed counsel.

(19) The Committee takes note of the information provided on the closure of Challapalca prison, but regrets that
Yanamayo prison has not been closed despite the Committee’s explicit recommendation following its article 20 inquiry
in 1998. The Committee is also concerned that the maximum-security prison administered by the Navy at El Callao
naval base is still being used for ordinary prisoners.

The State party should close Yanamayo prison. It should also ensurethat responsibility for all civilian
prison facilitieslieswith civil and not military authorities. Lastly, the State party should implement its
National Plan for the Treatment of Prisoners.

Intimidation and threats
(20) The Committee expresses concern over the allegations it has received of reprisals, intimidation and threats
against those who report acts of torture and ill-treatment, and at the lack of effective mechanisms to protect witnesses

and victims. The Committee regrets that human rights defenders who have cooperated with the Truth and
Reconciliation Commission have been subjected to threats.
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In accordance with article 13 of the Convention, the State party should adopt effective measuresto
ensurethat those who report acts of torture or ill-treatment are protected from intimidation and possible
reprisalsfor making such reports. The State party should investigate all reports of intimidation of
witnesses and should set up an appropriate mechanism to protect witnesses and victims.

Reparations

(22) The Committee recognizes the advances made in respect of protecting the right to reparation for victims of
torture or cruel, inhuman and degrading treatment, including all those resulting from the work of the Truth and
Reconciliation Commission, whose reports are gradually being dealt with by the courts. Despite the significant progres:
made in the area of reparations, however, the Committee regrets that the recommendations of the Truth and
Reconciliation Commission have not been properly implemented, notably in respect of vulnerable groups.

The State party should implement the recommendations of the Truth and Reconciliation Commission in
order to halt the consequences of violence and break with theimpunity of the past. With respect to
reparations, the State party should pay due attention to gender aspects and to the most vulnerable
groups, especially indigenous peoples, who have bor ne the brunt of the violations.

(22) The Committee emphasizes the obligation to provide compensation to victims in all convictions for acts of
torture handed down by domestic courts. The Committee is concerned at the fact that reparation awards are frequently
derisory. Itis also concerned at the State party’s delay in complying with reparation awards made in a number of
judgements of the Inter-American Court of Human Rights and in decisions of the United Nations Human Rights
Committee concerning offences of torture and other cruel, inhuman and degrading treatment.

The State party should ensurethat, in all caseswhereit has been found liablefor acts of tortureand
other crud, inhuman and degrading treatment, it fulfilsits obligation to provide adequate compensation
to thevictims.

Cruel, inhuman or degrading treatment

(23) The Committee is concerned at reports of women undergoing involuntary sterilization. It has also been
informed that medical personnel employed by the State denies the medical treatment required to ensure that pregnant
women do not resort to illegal abortions that put their lives at risk. Current legislation severely restricts access to
voluntary abortion, even in cases of rape, leading to grave consequences, including the unnecessary deaths of women.
According to reports received, the State party has failed to take steps to prevent acts that put women’s physical and
mental health at grave risk and that constitute cruel and inhuman treatment.

The State party should take whatever legal and other measures are necessary to effectively prevent acts
that put women’s health at grave risk, by providing the required medical treatment, by strengthening
family planning programmes and by offering better accessto information and reproductive health
services, including for adolescents.

(24) The Committee requests the State party in its next periodic report to provide information in accordance with the
guidelines on the presentation of periodic reports, including data on complaints of torture or cruel, inhuman or degradin
treatment submitted to any authority, in order to avoid conflicting information and to facilitate the work of the
Committee, enabling it to gain a clearer view of the situation regarding protection against torture.

Such information should include:

(@) The sex and the ethnic and geogr aphical origin of victims of acts covered by the
Convention;
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(b) The positions occupied by the accused and the unitsthey belong to, aswell as details of
their suspension from duty during theinvestigation;

(c) Thejurisdiction under which investigations wer e conducted and any penalties or
acquittals decided;

(d) Reparation madeto victims, including compensation and rehabilitation.

(25) The Committee recommends that the State party should extensively disseminate, including in the indigenous
languages, the reports it submits to the Committee, as well as the Committee’s conclusions and recommendations,
through the mass media, official websites and non-governmental organizations.

(26) The Committee urges the State party to consider ratifying the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(27) The Committee requests the State party to inform it within one year of practical steps taken to follow up the
recommendations contained in paragraphs 14, 15, 16, 20 and 22.

(28) The State party is invited to submit its next periodic report, which will be considered as the sixth periodic
report, by 5 August 2009 at the latest, the scheduled date for the presentation of the sixth periodic report.

34. Qatar

Q) The Committee considered the initial report of Qatar (CAT/C/58/Add.1) at its &@Fth10th meetings, held
on 9 and 10 May 2006 (CAT/C/SR.707 and CAT/C/SR.710), and adopted, at its 722nd meeting on 18 May 2006
(CAT/C/ISR.722), the following conclusions and recommendations.

A. Introduction

(2) The Committee welcomes the initial report of Qatar, as well as the opportunity to initiate a constructive
dialogue with the representatives of the State party. It regrets, however, that the report, due on 10 February 2000, was
submitted over four years late. It also notes that the report does not fully conform to the Committee’s guidelines for
preparation of initial reports and lacks both a core document and information on how the Convention’s provisions are
applied in practice in the State party. The initial report limits itself mainly to statutory provisions rather than ahalysis o
implementation supported by examples and statistics.

B. Positive aspects

3) The Committee acknowledges the extensive and ongoing efforts of the State party to reform its legal and
institutional system, and welcomes the delegation’s affirmation that there is “political will in the State at its highest
levels” to promote and protect human rights, particularly those guaranteed in the Convention.

(4) The Committee also welcomes the adoption of a new Constitution, which entered into force on 9 June 2005 and
includes guarantees of human rights, notably including, in article 36, that no one may be subjected to torture or
degrading treatment and that torture is an offence punishable by law.

(5) The Committee notes with interest the establishment by Decree No. 38 of 2002 of the National Human Rights
Committee, which aims to promote and ensure respect for human rights, to investigate possible violations of human
rights and fundamental freedoms in order to redress them, and to interact with international and regional organizations
concerned with human rights.
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(6) Additionally, the Committee welcomes actions taken by the State party to combat trafficking, including in
particular Law No. 22 of 2005, which bans trafficking of children related to camel racing, and notes the measures begur
by the State party to provide rehabilitation and compensation to persons trafficked in this regard.

@) Further, the Committee notes the creation of the Qatari Institution for the Protection of Women and Children
in 2003 as well as the establishment of a set of telephone hotlines to aid persons complaining of abuse.

(8) The Committee welcomes the State party’s cooperation with the Office of the High Commissioner for Human
Rights, as well as the establishment of the United Nations Human Rights Training and Documentation Centre for
South-West Asia and the Arab Region.

C. Subjects of concern and recommendations

9) The Committee is concerned about the following matters: the broad and imprecise nature of the State party’'s
reservation to the Convention, which consists of a general reference to national law without specifying its contents and
does not clearly define the extent to which the reserving State has accepted the Convention, thus raising questions as t
the State party’s overall implementation of its treaty obligations.

While appreciating the statement made by the representative of the State party that the reservation to
the Convention will not impede the full enjoyment of all the rights guaranteed in it, the Committee
recommends that the State party consider re-examining its reservation with a view to withdrawing it.

(20) There is a lack of comprehensive definition of torture in domestic law necessary to meet the requirements of
article 1 of the Convention. References to torture in the Constitution and to cruelty and harm in other domestic law,
including the Penal Code and Code of Criminal Procedures, are imprecise and incomplete.

The State party should adopt a definition of torturein domestic penal law consistent with article 1 of the
Convention, including the differing purposes set forth therein, and should ensurethat all acts of torture

are offences under criminal law, and that appropriate penalties ar e established for those responsiblefor

such acts.

(12) The Committee is also concerned at the threats to the independence, in practice, of judges, a large proportion
whom are foreign nationals. Since residency permits for foreign judges are granted by civil authorities, a sense of
uncertainty as to the security of their tenure and an undue dependency on the discretion of such authorities may be
created, thus bringing pressure on judges. As well, under the Constitution, all persons are equal before the law, but a
variety of protections are afforded only to citizens. Further, the State party did not clarify the number of women in the
judiciary and the nature of their jurisdiction.

The State party should adopt effective measuresto fully ensure the independence of the judiciary, in
accordance with the Basic Principles on the Independence of the Judiciary. The State party should also
adopt measuresto ensurethat female judges may serve and address the samejurisdictions as male
judges.

(12) Certain provisions of the Criminal Code allow punishments such as flogging and stoning to be imposed as
criminal sanctions by judicial and administrative authorities. These practices constitute a breach of the obligations
imposed by the Convention. The Committee notes with interest that authorities are presently considering amendments
to the Prison Act that would abolish flogging.

The State party should review those legal provisions of the Criminal Code which authorize the use of

such prohibited practices as criminal sanctions by judicial and administrative officers, with a view to
abolishing them immediately.
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(13) The absence of legal provisions that explicitly prohibit the expulsion, refoulement or extradition of a person to
another State where there are substantial grounds for believing that that person would be in danger of being subjected to
torture. Further, there is no provision in domestic law that grants asylum or refugee status, offering protection to such
persons.

The State party should ensurerespect in law and practicefor the obligations set forth in article 3 of the
Convention in all circumstances, and fully incor porate provisionsinto domestic law that regulate asylum
and refugee status.

(14) There are different regimes applicable, in law and in practice, to nationals and foreigners in relation to their
legal right to be free from conduct that violates the provisions of the Convention, including their human right to
complain of such conduct.

The State party should ensurethat the Convention and its protections are applicableto all actsthat are
in violation of the Convention and that occur within itsjurisdiction, from which it followsthat all
persons ar e entitled, in equal measur e and without discrimination, to therights contained therein.

(15) The apparent absence of training with regard to education and information about the prohibition of torture, and
insufficient awareness by public officials on the provisions of the Convention.

The State party should ensurethat trainings and programmes are or ganized for law-enfor cement, civil,
military and medical personnel, public officials and other personswho may beinvolved in the custody,
interrogation or treatment of any individual deprived of his/her liberty, in order to allow them to identify
the physical consequences of torture, to respect the absolute prohibition of torture, and to take measures
to ensure prompt and effective investigationsinto complaints of any such acts. The Committee further
encour ages the State party to take into account gender issues and to ensure that training programmes
are provided to medical personnel engaged in rehabilitation.

(16) Some detainees are subject to limitations on the right to have access to a lawyer, an independent doctor, and/or
to notify one’s family. For example, despite the provisions in the Criminal Procedure Code requiring persons to be
charged or released within 48 hours, detentions for periods of up to six months, and in certain cases, up to two years,
may be imposed for persons detained under the Protection of Society Law, which does not provide the right to have
access to an attorney or one’s relatives during this extended period. In addition, reported unequal treatment of
non-citizens in the arrest and detention process raises concern in this regard.

The State party should ensurein law and practicethat all persons detained or in custody have prompt
accessto a lawyer and to an independent doctor, aswell asthe meansto notify arelative when detained,
all important safeguar ds against torture and ill-treatment.

a7 The National Human Rights Committee has begun to visit places of detention, which can be an important step
in advancing protection of the obligations under the Convention in the State party. However, the Committee is
concerned about the adequacy and frequency of such visits, whether complaints are investigated promptly and
thoroughly, whether its members have access to all persons detained, and if it reports publicly on its findings. Further,
inasmuch as a majority of the members of the National Human Rights Committee are high-level government officials,
there are concerns that the National Human Rights Committee may not be fully independent.

Efforts should be made to ensurethat the activities of the National Human Rights Committeeare

brought into full compliance with principles gover ning national human rightsinstitutions (the
Paris Principles), including with regard to itsindependence.
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(18) There are reports that no compensation is provided, in practice, to victims of acts of torture.

The State party should ensure that all persons who have been victims of acts of torture are provided with
fair and adequate compensation, including the meansfor a full rehabilitation.

(29) There is an absence in the State party report of data on individual complaints of torture or ill-treatment, and on
the results of investigations or prosecutions related to the provisions of the Convention.

The State party should providein its next periodic report detailed statistical data, disaggregated by
crimes, nationality, ethnicity and gender, on complaintsrelating to torture and ill-treatment allegedly
committed by law-enfor cement officials or others, and on therelated investigations, prosecutions and
penal and disciplinary sanctions, aswell asinformation on the compensation and rehabilitation provided
to victims.

(20) The Committee is concerned at violence against migrant workers and a lack of measures that protect such
employees at risk, in particular, female domestic workers who allege that they have been subjected to sexual violence,
and are confined and/or prevented from lodging complaints regarding the measures in the Convention.

The State party should take measuresto prevent violence directed against migrant workersin the State
party, most particularly the sexual violence affecting female domestic workers, by affording migrant
wor kersthe opportunity to lodge complaints against those responsible, and by ensuring that such cases
arereviewed and adjudicated in a prompt and impartial manner.

(21) There are reports of invasive and humiliating body searches, in contravention of the Convention, of individuals
detained or deprived of their liberty.

The State party should take immediate measur es to guarantee respect for the human rights of all persons
during any body sear ches, and ensure that such sear ches are conducted in full compliance with
international standards, including the Convention.

(22) There is no specific law that protects women from domestic violence and, despite numerous cases reported
in 2005, there were no public arrests or prosecutions in this regard.

Noting the 2003 National Action Plan to prevent domestic violence, the State party should introduce
measuresto prevent and punish violence against women, including fair standards of proof.

(23) The Committee notes thatany of its questions remained unanswered and reminds the State party of the
Committee’s request to receive further information in writing as quickly as possible.

(24) The Committee requests that the State party provide in its next periodic report detailed statistical data,
disaggregated by crime, age, gender, and nationality, on complaints relating to torture and ill-treatment and on any
related investigations, prosecutions, penal and disciplinary sanctions. Additionally, information should be provided to
the Committee on the results of any measures to monitor sexual violence in detention facilities as well as any efforts to
facilitate the ability of persons to lodge complaints confidentially. The State party is further encouraged to provide the
Committee with data regarding training, programmes and evaluations.

(25) The Committee encourages the State party to consider ratifying the Optional Protocol to the Convention agains
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(26) The State party should widely disseminate its report, the conclusions and recommendations of the Committee,
and its summary records, through official websites, the media and non-governmental organizations.
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27) The Committee also requests that the State party provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 12, 15, 16, 20 and 21 above.

(28) The State party is invited to submit its next periodic report by 10 February 2008, the due date of the second
periodic report.

35.  Republicof Korea

(1) The Committee considered the second periodic report of the Republic of Korea (CAT/C/53/Add.2) at
its 711th and 714th meetings, held orahdl 12 May 2006 (CAT/C/SR.711 and CAT/C/SR.714), and adopted, at
its 722nd meeting on 18 May 2006 (CAT/C/SR.722), the following conclusions and recommendations.

A. Introduction

2) The Committee welcomes the second periodic report of the Republic of Korea, which was prepared in
accordance with the Committee’s guidelines, but was submitted with a four-year delay. The Committee commends the
comprehensive written responses provided to the list of issues (CAT/C/KOR/Q/2), as well as the oral and audio-visual
information provided during the consideration of the report. It also expresses its appreciation at the open and
constructive dialogue with the high-level delegation.

B. Positive aspects

3) The Committee welcomes the significant progress made to ensure better protection of human rights in the
period since the consideration of the first report. It also notes the State party’s ongoing efforts to revise its legislation
and undertake other necessary measures in order to give effect to the Committee’s recommendations, and to enhance
implementation of the Convention, including:

@ The more stringent application of the National Security Law, and measures to release and pardon
individuals previously convicted under the law;

(b) Measures to investigate and provide remedies for past violations of human rights, such as the
enactment in 2000 of the Special Act to Find the Truth on Suspicious Deaths and the subsequent establishment of the
Presidential Truth Commission on Suspicious Deaths, as well as the enactment of the Act on the Restoration of Honour
and Compensation of Persons Engaged in the Democratization Movement in 2000;

(c) The establishment in 2001, of the National Human Rights Commission with a mandate to investigate
and remedy human rights violations and, in certain circumstances, to conduct inspections of detention and correctional
facilities;

(d) Measures to ensure that the fundamental legal safeguards for persons detained by the police are
respected, including the revision of the Criminal Procedure Act in 1997 to enable judges (upon request) to examine
individuals before arrest; the enactment of the Directive for Human Rights Protection during Investigation Procedures
in 2002; and the General Measures to Reinforce Human Rights Protection during Investigation Procedures in 2005;

(e) The establishment of human rights units or departments within the Ministries of Justice and National
Defense, and in district public prosecutors’ offices; and

0] The establishment of civilian monitoring bodies for detention and correctional facilities, such as the
sexual violence monitoring board and the correctional administration advisory committee.
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C. Subjects of concern and recommendations

(4) While welcoming the oral assurances given by the delegation that it will make recommendations for changes in
domestic law regarding torture, the Committee remains concerned that the State party has not incorporated a specific
definition of the crime of torture in its penal legislation as set out in article 1 of the Convention.

Recalling the Committee' s previous recommendation (A/52/44, para. 62), the State party should
incor por ate a definition of the crime of tortureinto its Criminal Codein accordance with article 1 of the
Convention.

(5) The Committee notes with concern that article 125 of the Criminal Code relating to violence and cruel acts is
only applicable to specific individuals in investigation and trial processes, while other acts constituting torture that fall
outside the scope of this article are dealt with under different provisions of the Criminal Code and are subject to lesser
penalties.

The State party should review and, if necessary, amend its Criminal Code to ensurethat all acts of
torturearecriminalized and punished in accordance with article 4, paragraph 2, of the Convention.

(6) While acknowledging recent measures to limit the application of the National Security Law and to extend
leniency to persons convicted, the Committee remains concerned that specific provisions of the law remain vague and
that rules and regulations regarding arrest and detention continue to be applied in an arbitrary way.

Recalling the Committee' s previous recommendation (A/52/44, para. 59), the State party should continue
toreview the National Security Law to ensurethat it isin full confor mity with the Convention, and that
arrests and detentions under the law do not increase the potential for human rightsviolations. The State
party should also includeinformation, in its next periodic report, on the progress and outcomes of
discussions within the National Assembly to repeal or amend the law.

@) Despite the existence of legislative and administrative measures to prevent and prohibit torture and other forms
of ill-treatment, the Committee remains concerned at continuing allegations of torture and intimidation committed by
law-enforcement officials, in particular in relation to the use of excessive force and other forms of ill-treatment, during
arrest and investigation, and in detention and correctional facilities.

The State party should give higher priority to effortsto promote a culture of human rights by ensuring
that a policy of zero toleranceis developed and implemented for all law-enforcement per sonnel, aswell
asfor all staff in detention and correctional facilities. The State party should also intensify its efforts to
reinforce human rights education, awareness-raising and training activitiesin general, and with regard
to the prohibition of torturein particular.

(8) In view of the number of reported allegations of torture and/or other acts of cruel and inhuman or degrading
treatment, and of complaints of human rights violations in general, the Committee is concerned about the relatively low
rate of indictments, convictions and disciplinary measures imposed on law-enforcement offidiais regard, the

Committee is also concerned that the application of a statute of limitations on torture offences, in both criminal and civil
law, may result in the lack of investigation, prosecution, and punishment of acts of torture, as well as in the lack of
compensation and other remedies provided to victims of torture. Further, the Committee is concerned that there are no
specific programmes for the treatment or rehabilitation of victims of torture.

The State party should:
(a) Ensurein itslegal system that all allegations of torture and ill-treatment are promptly

and thoroughly examined, and that all victims obtain redress and have an enfor ceable right to fair and
adequate compensation;
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(b) In thisregard, the Committee urges the adoption of the bill to exclude or suspend the
application of a statute of limitations to crimes against humanity (including torture crimes), which is
currently pending beforethe National Assembly;

(c) The Committee also urges the State party to establish comprehensive programmes for
the treatment and rehabilitation (both physical and mental) of victims of tortureand ill-treatment,
including theright to fair and adequate compensation.

9) The Committee notes with concern that the right to have legal counsel present during interrogations and
investigations is not presently guaranteed by the Criminal Procedure Act and is only permitted under guidelines of the
public prosecutors’ office.

The State party should take effective measuresto ensurethat fundamental legal safeguardsfor persons
detained by the police arerespected. In thisregard, the Committee recommendsthe adoption of the
relevant amendmentsto the Criminal Procedure Act, currently pending before the National Assembly,
guar anteeing theright to havelegal counse present during interrogations and investigations.

(10) While taking note of the information provided by the State party concerning the independence of the judiciary,
the Committee remains concerned at the lack of sufficient guarantees of this independence, in particular that the
evaluation process of judges may impact the security of their tenure.

The State party should take measures to ensure security of tenure of judges and to prevent interference
in their judicial functions.

(12) The Committee is concerned about reports that the urgent arrest procedure, by which individuals can be
detained without an arrest warrant for a maximum period of 48 hours, is excessively resorted to, amounting to an abuse
of the process.

The State party should continueto take all necessary legal and administrative measuresto strictly
regulate the use of the urgent arrest procedure and to prevent its misuse, and to guarantee the rights of
persons detained in thismanner. In particular, the Committee urges the prompt adoption of therelevant
amendmentsto the Criminal Procedure Act, currently pending beforethe National Assembly.

(12) The Committee is concerned at the absence of adequate legal protection of individuals, particularly of
asylum-seekers, against deportation or removal to locations where they might be subjected to torture.

The Committee welcomesthe delegation’s oral assurancesthat it will study the matter of persons
removed or returned to locationswherethey faceareal personal risk of torture. The State party should
ensurethat the requirements of article 3 of the Convention apply when deciding on the expulsion, return
or extradition of each case of non-citizens or persons of Korean nationality who may bereturned to areas
outside thejurisdiction of the Republic of Korea.

(13) The Committee is concerned about the number of persons held in “substitute cells” (detention cells in police
stations), which are reported to be overcrowded and in poor condition.

The State party should limit the use of “ substitute cells’, clarify their function, ensurethat they provide
humane conditions for those detained, and complete the proposed construction of new detention
facilities. The Committee also urgesthe State party to ensurethat all detention facilities conform to
inter national minimum standards.

(14) The Committee is concerned about the high number of suicides and other sudden deaths in detention facilities.

It notes that detailed investigations have not been conducted into the link between the number of deaths and the
prevalence of violence, torture and other forms of ill-treatment in detention facilities.
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The State party should take all necessary stepsto prevent and reduce the number of deathsin detention
facilities. Adequate provision of and access to medical care should be provided, and suicide prevention
programmes should be established in such facilities. The Committee also recommendsthat the State
party conduct a comprehensive analysis of thelink, if any, between the number of such deaths and
prevalence of torture and other forms of ill-treatment in detention.

(15) The Committee expresses its concern at the number of suicides in the military and at the lack of precise
information on the number of suicides caused by ill-treatment and abuse, including hazing, at the hands of military
personnel.

The State party should prevent ill-treatment and abusive measuresin the military. It isencouraged to
conduct systematic resear ch into the causes of suicidesin the military and to evaluate the effectiveness of
current measur es and programmes, such asthe ombudsman system, to prevent such deaths.
Comprehensive programmes for the prevention of suicidesin the military may include, inter alia,

awar eness-raising, training and education activitiesfor all military personnel.

(16) The Committee is concerned at reports that criminal trials regularly invoke and place great reliance on
investigation records, often encouraging investigators to obtain confessions from suspects. The Committee also notes
with concern that the number of convictions based on confessions under the National Security Law has not been
provided.

The State party should ensure that statements made asa result of torture cannot beinvoked as evidence
in any proceedings. In thisregard, the Committee recommends the adoption of the relevant
amendmentsto the Criminal Procedure Act, currently pending before the National Assembly, which
would place stricter conditions on the admissibility of written evidencein legal proceedings. The
Committee also recommends that the State party include, in its next report, information on any specific
jurisprudence excluding statements obtained as a result of torture, aswell as precise data on the number
of convictionsunder the National Security Law based on confessions, and information asto whether any
investigations ar e conducted into whether such confessions ar e coer ced, and/or anyone has been found
guilty of torturein this connection.

a7) The Committee is concerned at the prevalence of domestic violence and other forms of gender-based violence
including marital rape, and notes the low rate of indictments, resulting in part from settlements and agreements made ir
the investigation proces3.he Committee also notes that marital rape is not a criminal offence under the law.

The State party should ensure that victims of marital rape and gender-based violence have access to
immediate means of redress and protection, that measures aimed at seeking settlement and agreements
in investigation processes are not detrimental to women who are victims of abuse, and that per petrators
are prosecuted and punished. The Committee urgesthe State party to continue to undertake

awar eness-raising and training activities on theissuefor the public at large and particularly for
legislators, thejudiciary, law-enfor cement personnel and health-service providers. The Committee also
urgesthe State party to take all necessary measuresto ensurethat marital rape constitutes a criminal
offence.

(18) The Committee regrets the absence of data, disaggregated by age and sex, on complaints relating to torture ai
ill-treatment allegedly committed by law-enforcement officials and on the related investigations, prosecutions and penal
and disciplinary sentences, as well as statistical data on the number of women and children trafficked for purposes of
prostitution. Information is also requested on any compensation and rehabilitation provided to viofonsation is

further requested on the results of the studies recommended in paragraphs 14 and 15 above.

(29) The State party should widely disseminate its report, as well as its reply to the list of issues, and the conclusior

and recommendations of the Committee, in all appropriate languages through official websites, the media and
non-governmental organizations.
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(20) The Committee requests the State party to provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 7, 9, 13, 14 and 15.

(21) The State party is invited to submit its next periodic report, which will be considered as the third, fourth and
fifth report, by 7 February 2012, the due date of the fifth periodic report.

(22) The Committee notes that the State party is considering ratification of the Optional Protocol to the Convention.
It also notes that the State party is considering making the declarations under articles 21 and 22 of the Convention, and
that the Ministry of Justice has already issued an opinion to that effect. It encourages the State party to expedite its
efforts in this regard.

36. Togo

(1) The Committee considered the initial report of Togo (CAT/C/5/Add.33) at its 709th and 712th meetings
(CAT/C/SR.709 and 712), held on 10 and 11 May 2006, and adopted the following conclusions and recommendations at
its 716th meeting (CAT/C/SR.716), held on 15 May 2006.

A. Introduction

(2) While the Committee welcomes the initial report of Togo, which complies in part with the general guidelines

on the form and content of initial reports, it is concerned that the report is 16 years overdue. The Committee also regrets
that the first part of the report reproduces extensively information contained in the core document forming the initial part
of State party reports, submitted by Togo in 2004 (HRI/CORE/1/Add.38/Rev.2). The Committee also notes that the
report provides very few specific examples of how the Convention is implemented by the State party in practice. The
Committee welcomes the constructive dialogue established with the high-level delegation sent by the State party and
notes with satisfaction the replies given to questions raised during the dialogue.

B. Positive aspects
3) The Committee welcomes the State party’s willingness to modernize its justice system through the national
programme to overhaul the justice system and the establishment of the national commission to update its legislation.

The Committee also welcomes the statement made by the delegation concerning its draft revised criminal code.

4) The Committee welcomes the establishment on 10 August 2005 of a general inspectorate of security services
entrusted with monitoring the conditions and length of detention.

(5) The Committee also takes note of the Government’s plan to recruit new prison staff who have received training
in the human rights of prisoners and the prohibition against and prevention of torture.

(6) The Committee welcomes the signature on 14 March 2006 of an agreement with the International Committee of
the Red Cross (ICRC) giving it access to detention facilities.

@) The Committee applauds the adoption in 1998 of the law prohibiting female genital mutilation.

(8) The Committee notes with satisfaction Togo’s signature, on 19 September 2005, of the Optional Protocol to the
Convention against Tortuand Other Cruel, Inhuman or Degrading Treatment or Punishment.

9) The Committee also notes with satisfaction the State party’s positive approach towards refugees, which affords
them greater protection.
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C. Subjects of concern and recommendations

(20) While noting that article 21 of the Togolese Constitution of 14 October 1992 prohibits torture, and welcoming
the draft revised criminal code, the Committee is nonetheless concerned by the absence of provisions in the criminal
code that explicitly define and criminalize torture, in accordance with articles 1 and 4 of the Convention. The
Committee is also concerned by the fact that no sentences have been handed down relating to acts of torture, owing to
the lack of a suitable definition of torture in Togolese legislation (arts. 1 and 4).

The State party should adopt urgent measuresto incorporatein the Criminal Code a definition of
torturein linewith article 1 of the Convention, aswell as provisions criminalizing acts of torture and
establishing appropriate penaltiesfor them.

(12) While welcoming the extensive project to overhaul the justice system mentioned by the State party’s
delegation, the Committee notes with concern that the existing provisions of the Code of Criminal Procedure relating to
police custody do not provide for the notification of rights or the presence of a lawyer, and that the medical examination
of persons held is merely an option available only at their own request or that of a member of their family, subject to the
agreement of the prosecution authorities. Moreover, the 48-hour time limit for police custody is allegedly rarely
observed in practice, and some people, including children, are held without charge or awaiting trial for several years
(arts. 2 and 11).

The State party should revise the provisions of the Code of Criminal Procedurerelating to police custody
so asto ensurethat personsheld in police custody are effectively protected from physical and mental
harm, including by guaranteeing their rights to habeas cor pus, to contact afriend or relative and to
consult alawyer and doctor of their choosing or an independent doctor.

The State party should also bring the practice of pretrial detention into linewith international standards
of due process and ensure the prompt administration of justice.

(12) The Committee is concerned by allegations received, in particular following the April 2005 elections, of the
widespread practice of torture, enforced disappearances, arbitrary arrests and secret detentions, as well as of the frequ
rape of women by military personnel, often in the presence of members of their families, and the apparent impunity
enjoyed by the perpetrators of such acts (arts. 2, 12 and 14).

The State party should take the necessary legislative, administrative and judicial stepsto prevent all acts
of tortureand ill-treatment in any territory under itsjurisdiction.

The State party should also ensure that military personnel are under no circumstancesinvolved in the
arrest and detention of civilians.

The State party should take steps, as a matter of urgency, to bring all detention facilitiesunder judicial
control, and to prevent its officials from carrying out arbitrary detentions and practising torture.

The State party should take vigorous steps to eliminateimpunity for alleged perpetrators of acts of
torture and ill-treatment, carry out prompt, impartial and exhaustiveinvestigations, try the perpetrators
of such actsand, when they arefound guilty, impose sentences commensurate with the gravity of the
offences, and properly compensate the victims, if necessary through a compensation fund for the victims
of torture. The State party should also take effective steps to guarantee the independence of the
judiciary, in conformity with therelevant international laws.

The State party should also take steps, asa matter of urgency, to ensurethe peaceful return of Togolese

refugees from neighbouring countriesand of internally displaced persons, and to guarantee full respect
for their physical and mental integrity.
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(13) The Committee is concerned by the absence of provisions in Togolese legislation prohibiting the expulsion,
return (refoulement) or extradition of a person to another State where he or she might be tortured (art. 3).

The State party should adopt legislative measures and any other necessary measur e prohibiting the
expulsion, return or extradition of a person to another State wherethere are substantial groundsfor
believing that he or she would bein danger of being subjected to torture, in accordance with article 3 of
the Convention.

(14) The Committee is also concerned by the existence of subregional agreements signed by Togo and neighbouring

States on 10 December 1984, which allow for a person who has been convicted of an offence to be returned to one of the
signatory States, in complete disregard of any judicial procedure, since under the agreements the return of such persons

is the sole responsibility of the police officers of the States concerned (art. 3).

The State party should adopt the necessary measuresto revise the subregional agreements signed by
Togo and neighbouring States so asto guarantee that thereturn of a per son who has been convicted of
an offence to one of the signatory Statesis carried out under a judicial procedure, in accordance and in
strict compliancewith article 3 of the Convention.

(15) The Committee regrets the way in which extraterritorial jurisdiction is dealt with in the State party’'s legislation,
particularly where allegations of torture are concerned. The Committee is also concerned by the fact that under
Togolese legislation torture does not constitute an extraditable offence, since it has not been defined in the Criminal
Code (arts. 3, 5, 6 and 7).

The State party should take the necessary steps to ensure that acts of torture come under its
extraterritorial jurisdiction, in confor mity with article 5 of the Convention. The State party should also
adopt appropriatelegislative measuresto ensurethat torture constitutes an extraditable offence, while
respecting the provisions of article 3 of the Convention.

(16) The Committee is concerned by information received concerning agreements whereby the nationals of some
States who are on Togolese territorpmmat be brought before the International Criminal Court to be tried for war crimes
or crimes against humanity (arts. 6 and 8).

The State party, in confor mity with articles 6 and 8 of the Convention, should take the necessary stepsto
revise the agreementswhich prevent the nationals of certain Stateswho areon Togoleseterritory from
being brought beforethe International Criminal Court.

an The Committee is concerned by the presence on the territory of the State party of the former president of the
Central African Republic, Mr. Ange-Félix Patassé, in view of the fact that, on 13 April 2006, the Central African Court
of Cassation referred his case to the International Criminal Court for crimes against humanity (arts. 6 and 8).

The State party should take the necessary stepsto bring Mr. Patassé beforethe International Criminal
Court, in keeping with articles 6 and 8 of the Convention.

(18) The Committee is concerned by the inadequate training of law enforcement personnel, which does not focus on

the eradication of torture. The numerous reports containing allegations of acts of torture and cruel, inhuman or
degrading treatment submitted to the Committee further demonstrate the limited scope of that training (art. 10).
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The State party should:

(a) Conduct regular training courses for law enforcement personnel, including member s of
the policeforce and prison staff, so asto ensurethat all have a thorough knowledge of the provisions of
the Convention and are well awarethat breacheswill not be tolerated, will beinvestigated and that the
personsresponsible areliable for prosecution. All such personnel should receive specific training on how
to detect signs of torture;

(b) Draft a handbook describing interrogation techniquesin keeping with the Standard
Minimum Rulesfor the Treatment of Prisonersand prohibiting those that run counter to them;

(©) Raise awar eness among law enfor cement personnel of the application of legislation
prohibiting sexual violence, particularly against women; and

(d) Encourage the participation of non-governmental and human rights organizationsin
thetraining of law enfor cement personnel.

(29) The Committee has noted the worrying detention conditions prevailing in Togo, in particular in Lomé and Kara
prisons. The most widespread problems are overcrowding and a shortage of food, poor hygiene and a lack of material,
human and financial resources. The treatment of prisoners remains a matter of concern to the Committee. Cases of
corporal punishment for disciplinary offences have been reported. Often women and children are not held separately
from men and adults, and persons awaiting trial are not separated from those serving sentence (art. 11).

The State party should put an end to practicesthat run counter to the Standard Minimum Rulesfor the
Treatment of Prisoners. It should also takeimmediate steps to reduce overcrowding in prisonsand the
number of people held in pretrial detention, and to ensurethat women and children are held separately
from men and adults and that persons awaiting trial are separated from those serving sentence.

(20) The Committee is very concerned by the widespread sexual violence against women, including in detention
facilities. The Committee is also worried by the fact that women held in detention are guarded by male prison warders
(art. 11).

The State party should set up and promote an effective mechanism for dealing with complaints of sexual
violence, including within the prison system, and should provide victimswith protection and
psychological and medical assistance. The State party should ensurethat women prisonersare guarded
by female prison wardersonly.

(22) The Committee takes note of the State party’s statement to the effect that three non-governmental organizatior
are allowed to visit detention facilities. The Committee is, however, concerned by the absence of effective and
systematic monitoring of all detention facilities, namely regular but unannounced visits of the facilities by national
inspectors (art. 11).

The State party should consider establishing a national system to monitor detention facilities and follow
up theresults of such systematic monitoring. It should also ensure the presence during those visits of
forensic specialistswho aretrained to detect the after-effects of torture. The State party should also
strengthen therole of non-gover nmental organizationsin this process by facilitating their accessto
detention facilities.

(22) While it takes note of the report of the national independent commission of inquiry, the Committee is
concerned by the lack of impartial inquiries to establish the individual responsibility of the perpetrators of acts of torture
and cruel, inhuman or degrading treatment, in particular following the April 2005 elections, which contributes to the
climate of impunity prevailing in Togo (art. 12).
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The State party should inform clearly and unequivocally all personsunder itsjurisdiction that it
condemnstorture and ill-treatment. It should adopt effective legidative and administrative and judicial
measur es so as to ensurethat all allegations of torture and cruel, inhuman or degrading treatment are
swiftly followed up by inquiries, prosecution and penalties. Asfar asallegations of tortureare

concer ned, the suspects should be suspended from their duties, when appropriate.

(23) While the Committee welcomes the establishment of the National Human Rights Commission (CNDH), it is
concerned by the Commission’s lack of independence, which might hinder its effectiveness, and also by the limited
scope of its recommendatiofest. 13).

The State party should adopt appropriate measuresto guarantee the independence and impartiality of
the National Human Rights Commission, to increase the Commission’s human and financial resources
and to ensureits ability to deal with complaints, to investigate violations of the Convention and to refer
such casesto thejudiciary.

(24) The Committee is concerned by the absence in the Code of Criminal Procedure of provisions requiring the
invalidation of statements obtained under torture. The Committee is worried by the State party’s statement to the effect
that the declaration of invalidity of such statements is only effective if it is not established that the act of which the
defendant is accused took place,which is tantamount to allowing a statement obtained under torture to be used as
evidence (art. 15).

The State party should take the necessary stepsto incor poratein its Code of Criminal Procedure
provisions requiring the invalidation of statements obtained under torture, irrespective of whether the
acts of which the defendant is accused took place.

(25) The Committee has taken note with concern of the reprisals, serious acts of intimidation and threats to which
human rights defenders are subjected, especially those who report acts of torture and ill-treatment (art. 16).

The State party should adopt effective measuresto ensurethat all personswho report cases of tortureor
ill-treatment are protected against any act of intimidation and harmful effect that might result from such
reports. The Committee encouragesthe State party to strengthen its cooperation with civil society in
campaigning for the eradication and prevention of torture.

(26) While noting the adoption in Togo in 2005 of legislation relating to trafficking in children, the Committee is
concerned by information received that the problem persists, in particular in the north and centre of the country, and that
it also affects women (art. 16).

The State party should take the necessary steps to combat trafficking in women and children effectively
and to punish thoseresponsiblefor such acts.

(27) While it takes note of legislation prohibiting female genital mutilation, the Committee remains concerned by
the persistence of this practice in certain regions of Togo (art. 16).

The State party should take the necessary steps to eradicate the practice of female genital mutilation,
including through nationwide awar eness-raising campaigns, and to punish the per petrators of such acts.

(28) The Committee encourages the State party to request the Office of the United Nations High Commissioner for
Human Rights to provide technical cooperation assistance.
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(29) The Committee would like information on questions raised during the dialogue with the State party that the
delegation was unable to answer, including on the current situation of a woman who has allegedly been detained
since 1998, but who, according to the delegation, has been refeased.

(30) The State party should provide the Committee with information on the system of military justice, its
jurisdiction and whether it is empowered to try civilians.

(32) The State party should provide in its next periodic report detailed statistical data, disaggregated by offence,
ethnic origin and gender on complaints of cases of torture and ill-treatment as well as related investigations,
prosecutions, and disciplinary and penal sanctions, and on the compensation and rehabilitation provided to the victims.

(32) The Committee encourages the State party to consider ratifying the Optional Protocol to the Convention agains
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

(33) The State party is encouraged to disseminate widely the reports submitted by Togo and the conclusions and
recommendations, in appropriate languages, through official websites, the media and non-governmental organizations.

(34) The Committee requests that the State party provide, within one year, information on its response to the
Committee’s recommendations contained in paragraphs 21, 25, 29 and 30 above.

(35) The State party is invited to submit its second periodic report, by 17 December 2008, the due date of its
sixth periodic report.

37. United States of America

(1) The Committee against Torture considered the second report of the United States of America
(CAT/C/48/Add.3/Rev.1) at its 702nd and 705th meetings (CAT/C/SR.702 and 705), held on 5 and 8 May 2006, and
adopted, at its 720th and 721st meetings, on 17 and 18 May 2006 (CAT/C/SR.720 and 721), the following conclusions
and recommendations.

A. Introduction

(2 The second periodic report of the United States of America was due on 19 November 2001, as requested by th
Committee at its twenty-fourth session in May 2000 (A/55/44, para. 180 (f)) and was received on 6 May 2005. The
Committee notes that the report includes a point-by-point reply to the Committee’s previous recommendations.

3) The Committee commends the State party for its exhaustive written responses to the Committee’s list of issues
as well as the detailed responses provided both in writing and orally to the questions posed by the members during the
examination of the report. The Committee expresses its appreciation for the large and high-level delegation, comprising
representatives from relevant departments of the State party, which facilitated a constructive oral exchange during the
consideration of the report.

(4) The Committee notes that the State party has a federal structure, but recalls that the United States of America
a single State under international law and has the obligation to implement the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (“the Convention”) in full at the domestic level.

% The fact-finding mission to investigate allegations of violence and human rights violations in Togo, before, during and
after the presidential elections of 24 April 2005 established by the High Commissioner for Human Rights questioned
this woman in Lomé prison, in June 2005, and quotes her in its report of 29 August 2005 (para. 4.1.4.1).
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(5) Recalling its statement adopted on 22 November 2001 condemning utterly the terrorist attacks

of 11 September 2001, the terrible threat to international peace and security posed by acts of international terrorism and
the need to combat by all means, in accordance with the Charter of the United Nations, the threats caused by terrorist
acts, the Committee recognizes that these attacks caused profound suffering to many residents of the State party. The
Committee acknowledges that the State party is engaged in protecting its security and the security and freedom of its
citizens in a complex legal and political context.

B. Positive aspects

(6) The Committee welcomes the State party’s statement that all United States officials, from all government
agencies, including its contractors, are prohibited from engaging in torture at all times and in all places, and that all
United States officials from all government agencies, including its contractors, wherever they may be, are prohibited
from engaging in cruel, inhuman or degrading treatment or punishment, in accordance with the obligations under the
Convention.

) The Committee notes with satisfaction the State party’s statement that the United States does not transfer
persons to countries where it believes it is “more likely than not” that they will be tortured, and that this also applies, as
a matter of policy, to the transfer of any individual, in the State party’s custody, or control, regardless of where they are
detained.

(8) The Committee welcomes the State party’s clarification that the statement of the United States President on
signing the Detainee Treatment Act on 30 December 2005 is not to be interpreted as a derogation by the President from
the absolute prohibition of torture.

9) The Committee also notes with satisfaction the enactment of:

(a) The Prison Rape Elimination Act of 2003, which addresses sexual assault of persons in the custody of
correctional agencies, with the purpose, inter alia, of establishing a “zero-tolerance standard” for rape in detention
facilities in the State party; and

(b) That part of the Detainee Treatment Act of 2005 which prohibits cruel, inhuman, or degrading
treatment and punishment of any person, regardless of nationality or physical location, in the custody or under the
physical control of the State party.

(10) The Committee welcomes the adoption of National Detention Standards in 2000, which set minimum standards
for detention facilities holding Department of Homeland Security detainees, including asylum-seekers.

(112) The Committee also notes with satisfaction the sustained and substantial contributions of the State party to the
United Nations Voluntary Fund for the Victims of Torture.

(12) The Committee notes the State party’s intention to adopt a new Army Field Manual for intelligence
interrogation, applicable to all its persel, which, according to the State party, will ensure that interrogation techniques
fully comply with the Convention.

C. Subjectsof concern and recommendations

(13) Notwithstanding the statement by the State party that “every act of torture within the meaning of the

Convention is illegal under existing federal and/or state law”, the Committee reiterates the concern expressed in its
previous conclusions and recommendations with regard to the absence of a federal crime of torture, consistent with
article 1 of the Convention, given that sections 2340 and 2340 A of the United States Code limit federal criminal
jurisdiction over acts of torture to extraterritorial cases. The Committee also regrets that, despite the occurrence of cases
of extraterritorial torture of detainees, no prosecutions have been initiated under the extraterritorial criminal torture
statute (arts. 1, 2, 4 and 5).
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The Committeereiteratesits previousrecommendation that the State party should enact afederal crime
of torture consistent with article 1 of the Convention, which should include appropriate penalties, in
order tofulfil its obligations under the Convention to prevent and eliminate acts of torture causing
severe pain or suffering, whether physical or mental, in all itsforms.

The State party should ensure that acts of psychological torture, prohibited by the Convention, are not
limited to “ prolonged mental harm” as set out in the State party’s under standings lodged at the time of
ratification of the Convention, but constitute awider category of acts, which cause severe mental
suffering, irrespective of their prolongation or its duration.

The State party should investigate, prosecute and punish perpetrators under the federal extraterritorial
criminal torture statute.

(14) The Committee regrets the State party’s opinion that the Convention is not applicable in times and in the
context of armed conflict, on the basis of the argument that the “law of armed conflict” is the exebuspeeialis
applicable, and that the Convention’s application “would result in an overlap of the different treaties which would
undermine the objective of eradicating torture” (arts. 1 and 16).

The State party should recognize and ensure that the Convention applies at all times, whether in peace,
war or armed conflict, in any territory under itsjurisdiction and that the application of the Convention’s
provisions arewithout prejudiceto the provisions of any other international instrument, pursuant to
paragraph 2 of itsarticles 1 and 16.

(15) The Committee notes that a number of the Convention’s provisions are expressed as applying to “territory
under [the State party’s] jurisdiction” (arts. 2, 5, 13, 16). The Committee reiterates its previously expressed view that
this includes all areas under the de facto effective control of the State party, by whichever military or civil authorities
such control is exercised. The Committee considers that the State party’s view that those provisions are geographically
limited to its own de jure territory to be regrettable.

The State party should recognize and ensure that the provisions of the Convention expr essed
asapplicableto “territory under the State party’sjurisdiction” apply to, and arefully enjoyed, by
all persons under the effective control of itsauthorities, of whichever type, wherever located in
theworld.

(16) The Committee notes with concern that the State party does not always register persons detained in
territories under its jurisdiction outside the United States, depriving them of an effective safeguard against acts of
torture(art. 2).

The State party should register all personsit detainsin any territory under itsjurisdiction, asone
measureto prevent acts of torture. Registration should contain theidentity of the detainee, the date,
time and place of the detention, the identity of the authority that detained the per son, the ground for
the detention, the date and time of admission to the detention facility and the state of health of the
detainee upon admission and any changes ther eto, the time and place of interrogations, with the names
of all interrogators present, aswell asthe date and time of release or transfer to another detention
facility.

a7 The Committee is concerned by allegations that the State party has established secret detention facilities, whic
are not accessible to the International Committee of the Red Cross. Detainees are allegedly deprived of fundamental
legal safeguards, including an oversight mechanism in regard to their treatment and review procedures with respect to
their detention. The Committee is also concerned by allegations that those detained in such facilities could be held for
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prolonged periods and face torture or cruel, inhuman or degrading treatment. The Committee considers the “no
comment” policy of the State party regarding the existence of such secret detention facilities, as well as on its
intelligence activities, to be regrettable (arts. 2 and 16).

The State party should ensurethat no oneis detained in any secret detention facility under itsdefacto
effective control. Detaining personsin such conditions constitutes, per se, a violation of the Convention.
The State party should investigate and disclose the existence of any such facilities and the authority
under which they have been established and the manner in which detaineesaretreated. The State party
should publicly condemn any policy of secret detention.

The Committee recalls that intelligence activities, notwithstanding their author, nature or location, are acts of
the State party, fully engaging its international responsibility.

(18) The Committee is concerned by reports of the involvement of the State party in enforced disappearances. The
Committee considers the State party’s view that such acts do not constitute a form of torture to be regrettable (arts. 2
and 16).

The State party should adopt all necessary measures to prohibit and prevent enforced disappearancein
any territory under itsjurisdiction, and prosecute and punish perpetrators, asthis practice constitutes,
per se, aviolation of the Convention.

(29) Notwithstanding the State party’s statement that “[u]nder U.S. law, there is no derogation from the express
statutory prohibition of torture” and that “[n]o circumstances whatsoever ... may be invoked as a justification or
defense to committing torture”, the Committee remains concerned at the absence of clear legal provisions ensuring
that the Convention’s prohibition against torture is not derogated from under any circumstances, in particular

since 11 September 2001 (arts. 2, 11 and 12).

The State party should adopt clear legal provisionsto implement the principle of absolute prohibition of
torturein its domestic law without any possible derogation. Derogation from this principleis
incompatible with paragraph 2 of article 2 of the Convention, and cannot limit criminal responsibility.
The State party should also ensure that perpetrators of acts of torture are prosecuted and punished
appropriately.

The State party should also ensure that any interrogation rules, instructions or methods do not der ogate
from the principle of absolute prohibition of torture and that no doctrine under domestic law impedes
the full criminal responsibility of perpetrators of acts of torture.

The State party should promptly, thoroughly, and impartially investigate any responsibility of senior
military and civilian officials authorizing, acquiescing or consenting, in any way, to acts of torture
committed by their subordinates.

(20) The Committee is concerned that the State party considers that the non-refoulement obligation, under

article 3 of the Convention, does not extend to a person detained outside its territory. The Committee is also concerned
by the State party’s rendition of suspects, without any judicial procedure, to States where they face a real risk of torture
(art. 3).

The State party should apply the non-refoulement guaranteeto all detaineesin its custody, ceasethe
rendition of suspects, in particular by itsintelligence agencies, to Stateswhere they faceareal risk of
torture, in order to comply with its obligations under article 3 of the Convention. The State party should
always ensur e that suspects have the possibility to challenge decisions of refoulement.
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(22) The Committee is concerned by the State party’'s use of “diplomatic assurances”, or other kinds of guarantees,
assuring that a person will not be tortured if expelled, returned, transferred or extradited to another State. The
Committee is also concerned by the secrecy of such procedures including the absence of judicial scrutiny and the lack
monitoring mechanisms put in place to assess if the assurances have been honoured (art. 3).

When determining the applicability of its non-refoulement obligations under article 3 of the Convention,
the State party should only rely on “diplomatic assurances” in regard to States which do not
systematically violate the Convention’s provisions, and after a thorough examination of the merits of
each individual case. The State party should establish and implement clear proceduresfor obtaining
such assurances, with adequate judicial mechanismsfor review, and effective post-return monitoring
arrangements. The State party should also provide detailed information to the Committee on all cases
since 11 September 2001 wher e assur ances have been provided.

(22) The Committee, noting that detaining persons indefinitely without charge constitutes per se a violation of the
Convention, is concerned that detainees are held for protracted periods at Guantanamo Bay, without sufficient legal
safeguards and without judicial assessment of the justification for their detention (arts. 2, 3 and 16).

The State party should cease to detain any person at Guantanamo Bay and close this detention facility,
per mit access by the detaineesto judicial process or release them as soon as possible, ensuring that they
arenot returned to any State wherethey could faceareal risk of beingtortured, in order to comply with
its obligations under the Convention.

(23) The Committee is concerned that information, education and training provided to the State party’s
law-enforcement or military personnel are not adequate and do not focus on all provisions of the Convention, in
particular on the non-derogable nature of the prohibition of torture and the prevention of cruel, inhuman and degrading
treatment or punishment (arts. 10 and 11).

The State party should ensure that education and training of all law-enforcement or military personnel,
are conducted on aregular basis, in particular for personnel involved in theinterrogation of suspects.
This should include training on interrogation rules, instructions and methods, and specific training on
how to identify signs of tortureand cruel, inhuman or degrading treatment. Such personnel should also
beinstructed to report such incidents.

The State party should also regularly evaluate the training and education provided to its
law-enforcement and military personnel aswell as ensureregular and independent monitoring of
their conduct.

(24) The Committee is concerned that in 2002 the State party authorized the use of certain interrogation techniques
that have resulted in the death of some detainees during interrogaliefCommittee also regrets that “confusing

interrogation rules” and techniques defined in vague and general terms, such as “stress positions”, have led to serious
abuses of detainees (arts. 11, 1, 2 and 16).

The State party should rescind any interr ogation technique, including methods involving sexual
humiliation, “waterboarding”, “short shackling” and using dogs to induce fear, that constitutestorture
or cruel, inhuman or degrading treatment or punishment, in all places of detention under its defacto
effective control, in order to comply with its obligations under the Convention.

(25) The Committee is concerned at allegations of impunity of some of the State party’s law-enforcement personnel
in respect of acts of torture or cruel, inhuman or degrading treatment or punisfither@ommittee notes the limited

investigation and lack of prosecution in respect of the allegations of torture perpetrated in areas 2 and 3 of the Chicago
Police Department (art. 12).
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The State party should promptly, thoroughly and impartially investigate all allegations of acts of torture
or cruel, inhuman or degrading treatment or punishment by law-enfor cement personnel and bring
perpetratorstojustice, in order tofulfil itsobligations under article 12 of the Convention. The State
party should also provide the Committee with information on the ongoing investigations and prosecution
relating to the above-mentioned case.

(26) The Committee is concerned by reliable reports of acts of torture or cruel, inhuman and degrading treatment or
punishment committed by certain members of the State party’s military or civilian personnel in Afghanistan and Iraqg. It
is also concerned that the investigation and prosecution of many of these cases, including some resulting in the death of
detainees, have led to lenient sentences, including of an administrative nature or less than one year’s imprisonment

(art. 12).

The State party should take immediate measuresto eradicate all forms of torture and ill-treatment of
detainees by its military or civilian personnd, in any territory under itsjurisdiction, and should
promptly and thoroughly investigate such acts, prosecute all those responsiblefor such acts, and ensure
they are appropriatey punished, in accordance with the seriousness of the crime.

(27) The Committee is concerned that the Detainee Treatment Act of 2005 aims to withdraw the jurisdiction of the
State party’s federal courts with respect to habeas corpus petitions, or other claims by or on behalf of Guantanamo Bay
detainees, except under limited circumstances. The Committee is also concerned that detainees in Afghanistan and Iraq,
under the control of the Department of Defense, have their status determined and reviewed by an administrative process
of that department (art. 13).

The State party should ensurethat independent, prompt and thorough proceduresto review the
circumstances of detention and the status of detainees are available to all detainees, asrequired by
article 13 of the Convention.

(28) The Committee is concerned at the difficulties certain victims of abuses have faced in obtaining redress and
adequate compensation, and that only a limited number of detainees have filed claims for compensation for alleged
abuse and maltreatment, in particular under the Foreign Claims Act (art. 14).

The State party should ensure, in accordance with the Convention, that mechanismsto obtain full
redress, compensation and rehabilitation are accessibleto all victims of acts of torture or abuse,
including sexual violence, perpetrated by its officials.

(29) The Committee is concerned at section 1997 e (e) of the 1995 Prison Litigation Reform Act which provides
“that no federal civil action may be brought by a prisoner for mental or emotional injury suffered while in custody
without a prior showing of physical injury” (art. 14).

The State party should not limit the right of victimsto bring civil actions and amend the Prison
Litigation Reform Act accordingly.

(30) The Committee, while taking note of the State party’s instruction number 10 of 24 March 2006, which provides
that military commissions shall not admit statements established to be made as a result of torture in evidence, is
concerned about the implementation of the instruction in the context of such commissions and the limitations on
detainees’ effective right to complain. The Committee is also concerned about the Combatant Status Review Tribunals
and the Administrative Review Boards (arts. 13 and 15).

The State party should ensurethat its obligations under articles 13 and 15 arefulfilled in all

circumstances, including in the context of military commissions and should consider establishing an
independent mechanism to guaranteetherights of all detaineesin its custody.
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(31) The Committee is concerned at the fact that substantiated information indicates that executions in the State
party can be accompanied by severe pain and suffering (arts. 16, 1 and 2).

The State party should carefully review its execution methods, in particular lethal injection, in order to
prevent severe pain and suffering.

(32) The Committee is concerned at reliable reports of sexual assault of sentenced detainees, as well as persons ir
pretrial or immigration detention, in places of detention in the State party. The Committee is concerned that there are
numerous reports of sexual violence perpetrated by detainees on one another, and that persons of differing sexual
orientation are particularly vulnerable. The Committee is also concerned by the lack of prompt and independent
investigation of such acts and that appropriate measures to combat these abuses have not been implemented by the S
party (arts. 16, 12, 13 and 14).

The State party should design and implement appropriate measuresto prevent all sexual violencein all
its detention centres. The State party should ensurethat all allegations of violencein detention centres
areinvestigated promptly and independently, perpetrators are prosecuted and appropriately sentenced
and victims can seek redress, including appropriate compensation.

(33) The Committee is concerned at the treatment of detained women in the State party, including gender-based
humiliation and incidents of shackling of women detainees during childbirth (art. 16).

The State party should adopt all appropriate measuresto ensurethat women in detention aretreated in
conformity with inter national standards.

(34) The Committee reiterates the concern expressed in its previous recommendations about the conditions of the
detention of children, in particular the fact that they may not be completely segregated from adults during pretrial
detention and after sentencing. The Committee is also concerned at the large number of children sentenced to life
imprisonment in the State party (art. 16).

The State party should ensurethat detained children arekept in facilities separate from those for adults
in conformity with international standards. The State party should address the question of sentences of
lifeimprisonment of children, asthese could constitute cruel, inhuman or degrading treatment or
punishment.

(35) The Committee remains concerned about the extensive use by the State party’s law-enforcement personnel of
electroshock devices, which have caused several deBtiesCommittee is concerned that this practice raises serious
issues of compatibility with article 16 of the Convention.

The State party should carefully review the use of electroshock devices, strictly regulatetheir use,
restricting it to substitution for lethal weapons, and eliminate the use of these devicesto restrain persons
in custody, asthisleadsto breaches of article 16 of the Convention.

(36) The Committee remains concerned about the extremely harsh regime imposed on detainees in “supermaximur
prisons”. The Committee is concerned about the prolonged isolation periods detainees are subjected to, the effect sucl
treatment has on their mental health, and that its purpose may be retribution, in which case it would constitute cruel,
inhuman or degrading treatment or punishment (art. 16).

The State party should review theregimeimposed on detaineesin “ supermaximum prisons’, in
particular the practice of prolonged isolation.
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(37) The Committee is concerned about reports of brutality and use of excessive force by the State party’'s
law-enforcement personnel, and the numerous allegations of their ill-treatment of vulnerable groups, in particular racial
minorities, migrants and persons of different sexual orientation which have not been adequately investigated (art. 16
and 12).

The State party should ensurethat reports of brutality and ill-treatment of member s of vulnerable
groups by itslaw-enforcement personnel areindependently, promptly and thoroughly investigated and
that perpetratorsare prosecuted and appropriately punished.

(38) The Committee strongly encourages the State party to invite the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment, in full conformity with the terms of reference for fact-finding missions
by special procedures of the United Nations, to visit Guantanamo Bay and any other detention facility under its de facto
control.

(39) The Committee invites the State party to reconsider its express intention not to become party to the Rome
Statute of the International Criminal Court.

(40) The Committee reiterates its recommendation that the State party should consider withdrawing its reservations,
declarations and understandings lodged at the time of ratification of the Convention.

(42) The Committee encourages the State party to consider making the declaration under article 22, thereby
recognizing the competence of the Committee to receive and consider individual communications, as well as ratifying
the Optional Protocol to the Convention.

(42) The Committee requests the State party to provide detailed statistical data, disaggregated by sex, ethnicity and
conduct, on complaints related to torture and ill-treatment allegedly committed by law-enforcement officials,
investigations, prosecutions, penalties and disciplinary action relating to such comptaiqsiests the State party to

provide similar statistical data and information on the enforcement of the Civil Rights of Institutionalized Persons Act

by the Department of Justice, in particular in respect to the prevention, investigation and prosecution of acts of torture,
or cruel, inhuman or degrading treatment or punishment in detention facilities and the measures taken to implement the
Prison Rape Elimination Act and their impadthe Committee requests the State party to provide information on any
compensation and rehabilitation provided to victiriie Committee encourages the State party to create a federal
database to facilitate the collection of such statistics and information which assist in the assessment of the
implementation of the provisions of the Convention and the practical enjoyment of the rights it protiees.

Committee also requests the State party to provide information on investigations into the alleged ill-treatment
perpetrated by law-enforcement personnel in the aftermath of Hurricane Katrina.

(43) The Committee requests the State party to provide, within one year, information on its response to its
recommendations in paragraphs 16, 20, 21, 22, 24, 33, 34 and 42 above.

(44) The Committee requests the State party to disseminate its report, with its addenda and the written answers to
the Committee’s list of issues and oral questions and the conclusions and recommendations of the Committee widely, in
all appropriate languages, through official websites, the media and non-governmental organizations.

(45) The State party is invited to submit its next periodic report, which will be considered as its fifth periodic report,
by 19 November 2011, the due date of the fifth periodic report.
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V. FOLLOW-UP ON CONCLUSIONSAND RECOMMENDATIONS
ON STATESPARTIESREPORTS

38. In Chapter IV of its annual report for 2004-2005 (A/60/44), the Committee described the
framework that it had developed to provide for follow-up subsequent to the adoption of the
concluding observations on States parties reports submitted under article 19 of the Convention. It
also presented information on the Committe&jsegience in receiving information from States

parties from the initiation of the procedure in May 2003 through May 2005. This chapter updates
the Committee’s experience to 19 May 20& end of its thirty-sixth session.

39. In accordance with rule 68, paragraph 2, of the rules of procedure, the Committee establishe
the post of Rapporteur for follow-up to concluding observations under article 19 of the Convention
and appointed Ms. Felice Gaer to that position. As in the past, Ms. Gaer presented a progress repc
to the Committee in May 2006 onretinesults of the procedure.

40.  The Rapporteur has emphasized that the follow-up procedure aims “to make more effective
the struggle against torture and other cruel, inhuman and degrading treatment or punishment,” as
articulated in the preamble toetiConvention. At the conclusion of the Committee’s review of each
State party report, the Committee identifies concerns and recommends specific actions designed to
enhance each State party’s ability to implement the measures necessary and appropriate to preven
acts of torture and cruel treatment, and theralsists States parties in bringing their law and

practice into full compliance with the obdiions set forth in the Convention.

41. Since its thirtieth session in May 2003, the Committee began the practice of identifying a
limited number of these recommendations thatrant a request for additional information

following the review and discussion with the State party concerning its periodic report. Such
“follow-up” recommendations are identified because they are serious, protective, and are considere
able to be accomplished within one year. The States parties are asked to provide within one year
information on the measures taken to give effect to its “follow-up recommendations” which are
specifically noted in a paragraph near the end of the conclusions and recommendations on the
review of the States parties’ report under article 19.

42. Since the procedure was established at the thirtieth session in May 2003 through the end of
the thirty-sixth session in May 2006, the Comeegthas reviewed 39 States for which it has

identified follow-up recommendations. Of the Sfates parties that were due to have submitted

their follow-up reports to the Committee by 1 May 2006, 12 had completed this requirement
(Argentina, Azerbaijan, Czech Rablic, Colombia, Germany, Greece, Latvia, Lithuania, Morocco,
New Zealand, United Kingdom, and Yemen). As of May, seven States had failed to supply
follow-up information that had fallen due (Bulgaria, Cambodia, Cameroon, Chile, Croatia, Moldova,
Monaco), and each was sent a reminder of the items still outstanding and requesting them to submi
information to the Committee.
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43.  With this procedure, the Committee seeks to advance the Convention’s requirement that
“each State party shall take effective legislative, administrative, judicial or other measures to prevent
acts of torture ...” (art. 2, para. 1) and the undertaking “to prevent ... other acts of cruel, inhuman
and degrading treatment or punishment ...” (art. 16).

44, The Rapporteur has expressed appreciation for the information provided by States parties
regarding those measures taken to implement their obligations under the Convention. In addition,
she has assessed the responses received as to whether all of the items designated by the Committee
for follow-up (nhormally between three to six recommendations) have been addressed, whether the
information provided responds to the Committee’s concern, and whether further information is
required. Where further information is needed,\shtes to the State party concerned with specific
requests for further clarification. With regaalStates that haveot supplied the follow-up

information at all, she writes to lgot the outstanding information.

45, Each letter responds specifically and in detail to the information presented by the State party,
which is given a formal United Nations document symbol number.

46. Since the recommendations to each State party are crafted to reflect the specific situation in
that country, the follow-up responses from 8tates parties and letters from the Rapporteur

requesting further clarification address a wide array of topics. Among those addressed in the letters
sent to States parties requesting further informateve been a number of precise matters seen as
essential to the implementation of the recommendation in question. A number of issues have been
highlighted to reflect not only the information provided, but also the issues not addressed but which
are deemed essential in the Committee’s ongoing wookder to be effeste in taking preventive

and protective measures to eliminate torture and ill-treatment.

47. In the correspondence with States parties, the Rapporteur has noted recurring concerns which
are not fully addressed in the follow-up replies. The following list of items is illustrative, not
comprehensive:

(@) The need for greater precision on the means by which police and other personnel
instruct about and guarantee detainees their righibtain prompt access to an independent doctor,
lawyer, and family member;

(b) The importance of specific case examples regarding such access, and implementation
of other follow-up recommendations;

(c) The need for separate, independent and impartial bodies to examine complaints of
abuses of the Convention because the Committee has repeatedly noted that victims of torture and
ill-treatment are unlikely to turn to the very authorities of the system allegedly responsible for the
acts;

(d) The value of providing precise informatisuch as lists of prisoners which are good
examples of transparency, but which often ad@eneed for more rigorous fact-finding and
monitoring of the treatment of persons facing possible infringement of the Convention;
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(e) Numerous ongoing challenges in gathering, aggregating, and analysing police and
administration of justice-sector statistics in w#yst ensure adequate information as to personnel,
agencies, or specific facilities responsible for alleged abuses;

() The protective value of prompt and impalrtnvestigations into allegations of abuse,
and in particular information about effective lpnentary or national human rights commissions or
ombudspersons as investigators, especially foamests of unannounced inspections, as well as the
utility of permitting non-governmental organizations to conduct prison Visits;

(9) The need for information about specific professional police training programmes,
with clear-cut instruction as to the prohibition against torture and practice in identifying the
sequellae of torture;

(h) The lacunae in statistics and othdoimation regarding offences, charges and
convictions, including any specific disciplinarynstions against officers and other relevant
personnel, particularly on newly examined issussden the Convention, sues the intersection of
race and/or ethnicity with ill-treatment and torture, the use of “diplomatic assurances” for persons
being returned to another country to face criminal charges, incidents of sexual violence, complaints
about abuses within the military, etc.

48.  The chart below details, as of 19 May 2006, the end of the Committee’s
thirty-sixth session, the state oktheplies with respect to follow-up.
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State party

Azerbaijan
Argentina
Bulgaria
Cambodia
Cameroon
Chile

Croatia

Czech Republic May 2005

Colombia
Germany

Greece

A. Follow-up reply due before 1 May 2006

Date due Datereply received  Document symbol number  Further action
taken/required
May 2004 7 July 2004 CAT/C/CR/30/RESP/1 Request further clarification

November 2005 2 February 2006

CAT/C/ARG/CO/4/Add.1

May 2005 - Reminder to State party
August 2003 - Reminder to State party
November 2004 - Reminder to State party
May 2005 - Reminder to State party
May 2005 - Reminder to State party

25 April 2005
November 2004 24 March 2006
May 2005 4 August 2005

November 2005 14 March 2006

CAT/CICR/32/2/RESP/1 Request further clarification
CAT/C/COL/CO/3/Add.1
CAT/C/CR/32/7/RESP/1

CAT/C/GRC/CO/4/Add.1
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State party

Latvia
Lithuania
Moldova
Monaco
Morocco
New Zealand

United
Kingdom

Yemen

Date due Datereply received  Document symbol number  Further action

taken/required
November 2004 3 November 2004 CAT/C/CR/31/RESP/1 Request further clarification
November 2004 7 December 2004 CAT/C/CR/31/5/RESP.1 Request further clarification
August 2003 - Reminder to State party
May 2005 - Reminder to State party
November 2004 22 November 2004 CAT/C/CR/31/2/Add.1 Request further clarification

May 2005 9 June 2005 CAT/C/CR/32/4/RESP.1

November 2005 20 April 2006 CAT/C/GBR/CO/4/Add.1
November 2004 22 October 2004 CAT/C/CR/31/4/Add.1 Request further clarification



State party

Albania
Austria

Bahrain

Bosnia and Herzegovina

Canada

w

Democratic Republic

of Congo
Ecuador
Finland
France
Nepal
Sri Lanka
Switzerland

Uganda

State party

Georgia
Guatemala
Peru

Qatar

Republic of Korea

Togo

United States of America
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. Follow-up due May 2006 and November 2006

Datedue

May 2006
November 2006
May 2006

May 2006
November 2006

November 2006
May 2006
November 2006
November 2006
November 2006
May 2006
May 2006

November 2006

Datereply
received

C. Follow-up due May 2007

Date due

May 2007
May 2007
May 2007
May 2007
May 2007
May 2007
May 2007

Datereply
received

Action taken/required

Action taken/required



V. ACTIVITIESOF THE COMMITTEE UNDER
ARTICLE 20 OF THE CONVENTION

49. In accordance with article 20, paragraph 1, of the Convention, if the Committee receives
reliable information which appears to contaiell-founded indications that torture is being
systematically practised in the territory of a State party, the Committee shall invite that State
party to cooperate in the examination of tHeimation and, to this end, to submit observations
with regard to the information concerned.

50. In accordance with rule 69 of the Committee’s rules of procedure, the Secretary-General
shall bring to the attention of the Committe®mmation which is, or appears to be, submitted
for the Committee’s considation under article 20, pageaph 1, of the Convention.

51. No information shall be received by the Catter if it concerns a State party which, in
accordance with article 28, paragraph 1, of thev@ation, declared at the time of ratification of
or accession to the Convention that it did reatognize the compatce of the Committee
provided for in article 20, unless that State ypads subsequently withalivn its reservation in
accordance with article 28, r@@raph 2, of the Convention.

52. The Committee’s work under article 2Qtkeé Convention continued during the period
under review. In accordance with the provisionartitle 20 and rules 7a&nd 73 of the rules of
procedure, all documents apobceedings of the Committedatng to its functions under
article 20 of the Convention acenfidential and all the meetings concerning its proceedings
under that article are closed. Howeveraatordance with article 20, paragraph 5, of the
Convention, the Committee may, after consultatiwith the State party concerned, decide to
include a summary account of the results ofpfeeeedings in its annual report to the States
parties and to the Geral Assembly.

53. In the framework of its follow-up activitiete Rapporteur on artee20, continued to
carry out activities aiming at encouraging Statagies on which enqués had been conducted
and the results of such enquiries had hmélished, to take measures to implement the
Committee’s recommendations.

54, During the thirty-sixth session, the Comesthad before it the fourth periodic report
from Peru, under article 19. The Committee exaah the status itecommendations under
article 20 (A/56/44, paras. 144-193).
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VI. CONSIDERATION OF COMPLAINTS UNDER
ARTICLE 22 OF THE CONVENTION

A. Introduction

55. Under article 22 of the Conwvemn, individuals who claim to beictims of a violation by

a State party of the provisions of the Camv@n may submit a complaint to the Committee
against Torture for consideration, subject to thieditions laid down in that article. Fifty-eight
out of 141 States that have acceded to tified the Convention have declared that they
recognize the competence of the Committee ¢eive and consider complaints under article 22
of the Convention. The list of those Statesastained in annex Ill. No complaint may be
considered by the Committee if it concerns a State party to the Convention that has not
recognized the Committee’s competence under article 22.

56. Consideration of complaintsder article 22 of the Convigon takes place in closed
meetings (art. 22, para. 6). All documentdggiaing to the work of the Committee under

article 22, i.e. submissions frotime parties and other working documents of the Committee, are
confidential. Rules 107 and 109tbe Committee’s Rules of Rredure set out the complaints
procedure in detalil.

57.  The Committee decides on a complaint in thietlof all information made available to it

by the complainant and the State party. The findings of the Committee are communicated to the
parties (article 22, paragph 7, of the Convention and rule 112loé rules of procedure) and are
made available to the general public. Téwet of the Committee’s decisions declaring

complaints inadmissible under article 22 af thonvention is also made public without

disclosing the identity of the complainant, but identifying the State party concerned.

58. Pursuant to rule 115, paragraph 1, of itssrafgprocedure, the Committee may decide to
include in its annual report a summary af tommunications examined. The Committee shall
also include in its annual refidhe text of its decisions undarticle 22, paragraph 7, of the
Convention.

B. Interim measures of protection

59. Complainants frequently request prevengik@ection, particularly in cases concerning
imminent expulsion or extradition, and invoketlims connection articl8 of the Convention.

Pursuant to rule 108, paragraph 1, at any time tféereceipt of a comglat, the Committee, its
working group, or the Rapporteur for new compisiand interim measures may transmit to the
State party concerned a request that it take such interim measures as the Committee considers
necessary to avoid irreparable damage to thewiat victims of the alleged violations. The

State party shall be informed that such a request does not imply a determination of the
admissibility or the merits of the complainthe Rapporteur for neaomplaints and interim
measures regularly monitors compliance with the Committee’s requests for interim measures.

60. The Rapporteur for new complaints anterirm measures has developed the working
methods regarding the withdrawal of requestdriterim measures. Where the circumstances
suggest that a request for interim measures may be reviewed before the consideration of the
merits, a standard sentence is added to the regtegstg that the request is made on the basis of
the information contained in the complainant’s submission and may be reviewed, at the initiative
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of the State party, in the light of informai and comments received from the State party and
any further comments, if any, from the compéaih  Some States parties have adopted the
practice of systematically requesting the Rapgorto withdraw his request for interim

measures of protection. The Rapporteur hasttke position that such requests need only be
addressed if based on new information which was not available to him when he took his initial
decision on interim measures.

61. The Committee has conceptualized the foamadl substantive criteria applied by the
Rapporteur for new complaints aimderim measures in granting or rejecting requests for interim
measures of protection. Apart from timely sudson of a complainant’s request for interim
measures of protection under rule 108, paragiapi the Committee’s rules of procedure, the
basic admissibility criteria set ourt article 22, paragraphs 1 50 of the Convention, must be

met by the complainant for the Rapporteur toachis or her request. The requirement of
exhaustion of domestic remedies can be dispkw#h, if the only remedies available to the
complainant are without suspensive effect,reeedies that do not automatically stay the
execution of an expulsion order, or if thera@igsk of immediate deportation of the complainant
after the final rejection of his or her asylapplication. In such cases, the Rapporteur may
request the State party to refrain from deporéirgpmplainant, while his or her complaint is
under consideration by the Committee, even bedoraestic remedies have been exhausted. As
for substantive criteria to be applied by the Rapporteur, a complaint must have a substantial
likelihood of success on the merits for it to bedaded that the alleged victim would suffer
irreparable harm in the event of his or her deportation.

62. The Committee is aware that a number afeSt parties have expressed concern that
interim measures of protection have been regddsttoo large a number of cases, especially
where the complainant’s deportation is alleged to be imminent, and that there are insufficient
factual elements to warrant a request for interim measures. The Committee takes such
expressions of concern seriously and is pregh#n discuss them with the States parties
concerned. In this regard it wishes to paiat, that in many cases, requests for interim
measures are lifted by the SgdRapporteur, on the basis ofrpeent State party information.

C. Progressof work

63. At the time of adoption of the pesg report the Committee had registered

since 1989, 292 complaints with respect to 24 countries. Of them, 80 complaints had been
discontinued and 52 had been declaredrmmssible. The Committee had adopted final
decisions on the merits with respect to 123 damfs and found violations of the Convention
in 36 of them. Thirty-four complaints remained pending for consideration and 3 were
suspended.

64.  Atits thirty-fifth session, the Committéeclared inadmissible complaints Nos. 242/2003
(R.T. v. Switzerland), 247/2004 A.H. v. Azerbaijan) and 250/2004A.H. v. Sveden). Complaints
Nos. 242/2003 and 250/2004 concerned clainteuarticle 3 of the Convention. The
Committee decided to declare them inadmissibidaick of substantiatn and non-exhaustion of
domestic remedies respectively.

65. Complaint No. 247/2004 concerned claimsiofation of articles 1, 2, 12 and 13 of the
Convention. The Committee noted that the clammant had filed an application with the
European Court of Human Rights which wasldred inadmissible on 29 April 2005. It recalled
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that, under article 22, paragraph 5 (a) of tiea@ntion, the Committee shall not consider any
communications from an individual unless it haseatgined that the same matter has not been

and is not being examined undeother procedure of internatidnavestigation or settlement.

The Committee considered that a communicatiandeen, and is being examined by another
procedure of international investigation or settlamé# such examination relates/related to the
“same matter”, that must be understood as relatinge same parties, the same facts and the

same substantive rights. In the present ¢daseapplication before the European Court was
submitted by the same complainant, was based on the same facts and related, at least in part, to
the same substantive rights as those invokéat&¢he Committee. Accordingly, the Committee
concluded that the communication was inadmissible.

66.  Also at its thirty-fifth session, the Commegtadopted decisions on the merits in respect
of complaints Nos. 172/2000@{mitrijevic v. Serbia and Montenegro), 174/2000 Kikolic v.

Serbia and Montenegro), 231/2003 $N.A.W. v. Switzerland), 235/2003 IM1.SH. v. Swveden),
237/2003 1.C.M.V.F. v. Sweden), 238/2003 Z.T. v. Norway), 245/2004 $.S. v. Canada),
254/2004 £.SH. v. Switzerland) and 258/2004MJostafa Dadar v. Canada). The text of these
decisions is reproduced in annex VHgction A, to the present report.

67. Complaint No. 172/200@{mitrijevic v. Serbia and Montenegro), concerned a Serbian

citizen of Roma origin claiming violation ofseral articles of the Convention as a result of the
treatment he was subjected to while in police custody. The Committee noted the complainant’s
description of the treatment s subjected to while in detean, which could be characterized

as severe pain or sufferingémtionally inflicted by publiofficials for such purposes as

obtaining from him information or a confessionpamishing him for an act he has committed, or
intimidating or coercing him for any reason baseadliscrimination of any kind in the context of

the investigation of a crime. It also noted ttheservations of the investigating judge with respect

to his injuries, and photographs of his injuries juled by the complainant. It observed that the
State party had not contested the facts as presented by the complainant and observed that the
medical report prepared after the examination of the complainant had not been integrated into the
complaint file and could ndde consulted by the complaint or his counsel. In the

circumstances, the Committee concluded thatvekight had to be given to the complainant’s
allegations and that the facts, as submitted, cotestitiorture within the meaning of article 1 of

the Convention. The Committee further noteat thie public prosecutor never informed the
complainant whether an investigation was geanhad been conducted after the criminal

complaint was filed and that, as a result, the complainant was prevented from pursuing a “private
prosecution” of his case. In these circumstances, the Committee considered that the State party
had failed to comply with its obligation, under al¢i 12 of the Convention, to carry out a prompt
and impartial investigation. The State pargodiiled to comply with its obligation, under

article 13, to ensure the complainant’s rightéonplain and to have his case promptly and
impartially examined by the competent authorities. Finally, the Committee noted the
complainant’s allegations that the absencerwhinal proceedings deprived him of the

possibility of filing a civil suit for compensation. imew of the fact that the State party did not
contest this allegation, and given the passddine since the complainant initiated legal
proceedings at the domestic level, the Commiteeeltded that the Staterpahad also violated

its obligations under article 14 of the Convention.
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68. In complaint No. 174/2000{kolic v. Serbia and Montenegro) the complainants claimed
that the State party’s failure to proceedtprompt and impartiahvestigation of the
circumstances of their son’s death while beingsaeck by the police, constituted a violation of
articles 12, 13 and 14 of the Convention. The Cdtemconsidered that a number of elements
cast doubts on the sequence of events leaditigetdeath of the complainants’ son, as
established by the State party’s authorities. On the basis of such elements, it considered that
there were reasonable grounds for the State panmyéstigate the complainants’ allegations that
their son was tortured prior to his death. fhestion therefore arose whether the investigative
measures taken by the authorities were comnmatesto the requirement of article 12 of the
Convention. After examining such measuresGbenmittee concluded that the investigation had
not been impartial and, therefore, there had lzeenlation of article 12. The Committee also
observed that the courts based their finding tthete had been no physical contact between the
police and the complainants’ son exclusively on evidence that had been challenged by the
complainants and which, according to them, was flawed by numerous inconsistencies. The
courts dismissed the complainants’ appeals withddtessing their arguments. Accordingly,
the Committee concluded that the State party’s courts failed to examine the case impartially,
thereby violating articld. 3 of the Convention.

69. Complaints Nos. 231/2008..A.W. v. Switzerland), 235/2003 I1.SH. v. Swveden),

237/2003 1.C.M.V.F. v. Sweden), 238/2003 Z.T. v. Norway), 245/2004 $.S. v. Canada) and

254/2004 E£.SH. v. Switzerland) concerned asylum-seekers claignthat their expulsion, return

or extradition to their countries of originowld constitute a violadn of article 3 of the

Convention, as they will be at risk of beisigbjected to torture. The Committee, after

examining the claims and evidence submitted by the complainants as well as the arguments fror
the States parties concluded that such riskioadeen established. Accordingly, no breach of
article 3 was found.

70. In complaint No. 258/200Mpstafa Dadar v. Canada), the complainant was an Iranian
national legally residing in @&da, against whom a Danger Opinion under the Immigration Act
had been issued declaring him to be a dangdetpublic. As a result, he was ordered deported

by the Canadian authorities. The complainant claimed before the Committee that his deportatior
would amount to a violation of article 3 of ther@¥@ntion by Canada, as he would be at risk of
being subjected to torture in Iran. After examining the arguments and evidence submitted to it,
the Committee concluded that substantial groun@dgexkfor believing that the complainant may

risk being subjected to torture. Accordingdtys deportation would amount to a violation of the
Convention. The Committee regrets that, deghe Committee’s finding, the State party

deported the author to Iran.

71.  Atits thirty-sixth session, the Committee a@opdecisions on the merits in respect of
complaints Nos. 181/2008{eymane Guengueng et al. v. Senegal), 256/2004 I1.Z. v. Swveden)
and 278/2005A.E. v. Switzerland). The text of these decisiorssalso reproduced in annex VIlI,
section A, to the present report.

72. Complaint No. 181/2008§leymane Guengueng et al. v. Senegal), concerned seven
Chadian citizens who claimed having been victims of acts of torture committed by Chadian
agents answerable directly to the theasRtent Hissene Habré, between 1982 and 1990.
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In 2000 the complainants lodged a complaint against Hissene Habré in Senegal, where he was
residing since December 1990. On 3 February 2000, an examining magistrate charged him with
being an accomplice to acts of torture and eplesm inquiry for crimes against humanity. On

4 July 2000, the Indictment Division of the Dakawurt of Appeal dismissed the charges against
Hissene Habré on the grounds of lack of jugsdn, a decision which vglater confirmed by

the Court of Cassation. Befatee Committee, the complainamtieged a violation by Senegal

of article 5, paragraph 2 aiaditicle 7 of the Conventiomnd requested compensation.
Subsequently, on 19 September 2005, a Belgiarejisdgied an international arrest warrant
against Hissene Habré, charging him with genocide, crimes against humanity, war crimes,
torture and other violations afternational humanitarian law. On the same date, Belgium made
an extradition request to Senegal. The casebsmaught by Senegal to the attention of the
Assembly of the African Union in January 20060 decided to set up a committee of eminent
jurists to consider all aspects of the case@ossible options for trial. In its Decision, the
Committee noted that the State party had not cteddke fact that it had not taken the measures
referred to in article 5, paragraph 2 of the Cartva, according to which each State party shall
take the necessary measures to establish its jurisdiction over torture offences in cases where the
alleged offender is present in any territory untiejurisdiction and it does not extradite him.
Consequently, the Committee found that theeSpatrty had not fulfilled its obligations under

such provision. The Committee also held thatStege party cannot invoke the complexity of its
legal processes as a justification for its failtoreomply with its obligtions under article 7 of

the Convention. At the time when the complaint was submitted to the Committee, the State
party had an obligation to prosecute Hissene Hfavralleged acts of torture, unless it could be
proved that there was not sufficient evidencddaso. Subsequently, since 19 September 2005,
the State party was in another situation coverater article 7, and had the choice of proceeding
with the extradition if it decided not to sulirthe case to its own judicial authorities for
prosecution. By refusing both options the Sgatety had failed to fuifits obligations under

article 7 of the Convention.

73. In complaints Nos. 256/200M1 . v. Sveden) and 278/2005A.E. v. Switzerland) the
complainants claimed violatiors article 3 of the Conventidpoy the respective States, should
they be returned to their countries after paiefused asylum. The Committee held, however,
that the complainants had not demonstratecettistence of substantial grounds for believing
that their return to such countries would ex@teem to a real, specific and personal risk of
torture, and, therefore, no vitilans of the Convention were found.

74.  Also at its thirty-sixth session, the Cometidecided to declare inadmissible complaints
Nos. 248/2004A.K. v. Switzerland) and 273/2005A.T. v. Canada). In both cases the
complainants claimed violats of article 3 of the Conagon. However, the Committee
concluded that domestic remesdihad not been exhausted.e Téxt of these decisions is
reproduced in annex VIII, seoti B, to the present report.

D. Follow-up activities

75.  Atits twenty-eighth session, in May 2002, the Committee against Torture revised its
rules of procedure and estahksl the function of a Rapportefar follow-up of decisions on
complaints submitted under article 22. At5&7th meeting, on 16 May 2002, the Committee
decided that the Rapporteur shall engage, inter alia, in the following activities: monitoring
compliance with the Committee’s decisions by sendiotgs verbales to States parties enquiring
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about measures adopted pursuant to the Gtieeis decisions; recommending to the Committee
appropriate action upon the redeg responses from Statparties, in situations of
non-response, and upon the receipt henceforétl tdtters from complainants concerning
non-implementation of the Committee’s decisiamgeting with representatives of the
permanent missions of States parties woamage compliance and to determine whether
advisory services or technical assistance by the Office of the High Commissioner for Human
Rights would be appropriate or desiraldenducting with the approval of the Committee
follow-up visits to States parties; preparing periodic reports to the Committee on his/her
activities.

76. During its thirty-fourth session, the Committee, through its Special Rapporteur on
follow-up to decisions, decided that in casew/ich it had found violgons of the Convention,
including Decisions made by the Committee prior to the establishment of the follow-up
procedure, the States parties skddu# requested to provide infaatron on all measures taken by
them to implement the Committee’s Decisions.

77. In a follow-up report presented to then@oittee during the thirty-fifth session, the
Special Rapporteur on follow-up to decisions pded information received from four States
parties pursuant to this requesttance; Serbia and Montenedno relation to 113/1998, Ristic);
Switzerland; and Sweden. The following cowsdrdid not respond to the request: Austria;
Canada (with respect to Taliussain Khan, 15/1994); the Netlagrds; Spain; and Serbia and
Montenegro (in relation to 161/2000, HajDzemajl, 171/2000, Dimitrov, and 207/2002,
Dragan Dimitrijevic).

78.  Action taken by the Statparties in the following cases complied fully with the

Committee’s Decisions and no further actioifi ae taken under the follow-up procedure:

Mutombo v. Switzerland (13/1993);Alan v. Switzerland (21/1995);Aemei v. Switzerland

(34/1995);Tapia Paez v. Sveden (39/1996) Kisoki v. Sveden (41/1996);Tala v. Sveden
(43/1996);Avedes Hamayak Korban v. Sweden (88/1997);Ali Falakaflaki v. Sveden (89/1997);

Orhan Ayasv. Swveden (97/1997);Halil Haydin v. Sveden (101/1997). In the following cases,

the States parties either respahgartially to the request, aretime process of taking further
measures and further updates will be requested or comments on the action taken by the State a
awaited from the complainanfranav. France (63/1997);Brada v. France (195/2003);

Ristic v. Serbia and Montenegro (113/1998); and\giza v. Sveden (233/2003).

79. During the thirty-sixth session, the Special Rapporteur on follow-up to decisions
presented new follow-up information that had been received since the thirty-fifth session with
respect to the following caseBadar v. Canada (258/2004),Thabti v. Tunisia (187/2001),

Abdelli v. Tunisia (188/2001) anditaief v. Tunisia (189/2001) anchipana v. Venezuela

(110/1998). Represented below is a comprehensgpaatref replies received with regard_to all
cases in which the Committee has found violatmithie Convention to date and in one case in
which it did not find a violation but made acoeanmendation. Where there is no field entitled
“Committee’s decision” at the end of the prowisiof information in a particular case, the
follow-up to the case in question is ongoing and further information has or will be requested of
the complainant or the State party.
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Complaintsin which the Committee has found violations of the Convention up to the
thirty-fourth session

State party AUSTRIA

Case Halimi-Nedibi Quani, 8/1991
Nationality and country of removal Yugoslav

if applicable

Views adopted on 18 November 1993

Issues and violations found Failueeinvestigate allegations of

torture - article 12

Interim measures granted and State parfijone

response

Remedy recommended The State party is requested to ensure that similar
violations do not occur in the future.

Due date for State party response None

Date of reply None

State party response None

Author’s response N/A

State party AUSTRALIA

Case Shek Elmi, 120/1998

Nationality and country of removal Somali to Somalia

if applicable

Views adopted on 25 May 1999

Issues and violations timd Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning the complainant to Somalia or to
any other country where he runs a risk of being

expelled or returned to Somalia.

Due date for State party response None

88



Date of reply

State party response

Author’s response

Committee’s decision

State party
Case

Nationality and country of removal
if applicable

23 August 1999 and 1 May 2001

On 23 Augig99 the State party responded to the
Committee’s Views. It informed the Committee that
on 12 August 1999, the Minister for Immigration
and Multicultural Affairs decided that it was in the
public interest to exercise his powers under
section 48B of the Migration Act 1958 to allow
Mr. Elmi to make a further application for a
protection visa. Mr. EImi’s solicitor was advised of
this on 17 August 1999, and Mr. EImi was
personally notified on 18 August 1999.

On 1 May 2001, the State party informed the
Committee that the complainant had voluntarily
departed Australia and ssequently “withdrew” his
complaint against the State party. It explains that
the complainant had lodged his second protection
visa application on 24 August 1999. On

22 October 1999, Mr. Elmiral his adviser attended
an interview with an officer of the Department. The
Minister of Immigration and Multicultural Affairs in

a decision dated 2 March 2000 was satisfied that the
complainant was not a person to whom Australia has
protection obligations under the Refugee
Convention and refused to grant him a protection
visa. This decision wadfamed on appeal by the
Principal Tribunal Members. The State party
advises the Committee that his new application was
comprehensively assessed in light of new evidence
which arose following the Committee’s
consideration. The Tribunal was not satisfied as to
the complainant’s credibility and did not accept that
he is who he says he is - the son of a leading elder of
the Shikal clan.

N/A

In light of the complainant’s voluntary departure no
further action was requested under follow-up.

CANADA
Tahir Hussain Khan, 15/1994

Pakistani to Pakistan
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Views adopted on 15 November 1994
Issues and violations timd Removal - article 3

Interim measures granted and State parfequested and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning Tahir Hussain Khan to Pakistan.

Due date for State party response None
Date of reply None
State party response No infornmatiprovided to Rapporteur, however,

during the discussion of the State party report to the
Committee against Torture in May 2005, the State
party stated that the complainant had not been

deported.
Author’s response None
Case Falcon Rios, 133/1999
Nationality and country of removal Mexican to Mexico
if applicable
Views adopted on 30 November 2004
Issues and violations @md Removal - article 3

Interim measures granted and State parfequested and acceded to by the State party
response

Remedy recommended Relevant measures

Due date for State party response None

Date of reply None

State party response On 9 March 2005, the State party provided

information on follow-up. It stated that the
complainant had submitted a request for a risk
assessment prior to return to Mexico and that the
State party will inform the Committee of the

outcome. If the complainant can establish one of the
motives for protection under the Immigration and
Protection of Refugee’s Law, he will be able to
present a request for permanent residence in Canada
The Committee’s decision will be taken into account
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by the examining officer and the complainant will be
heard orally if the Minister considers it necessary.
Since the request for asylum was considered prior to
the entry into force of the Immigration and
Protection of Refugee’s Law, that is prior to

June 2002, the immigration agent will not be
restricted to assessing facts after the denial of the
initial request but will be able to examine all the
facts and information old and new presented by the
complainant. In this context, it contests the
Committee’s finding in paragraph 7.5 of its decision
which found that only new information could be
considered during such a review.

Author’s response None

Case Dadar, 258/2004
Nationality and country of removal Iranian to Iran

if applicable

Views adopted on 3 November 2005
Issues and violations tmd Removal - article 3

Interim measures granted and State parties and State party acceded

response

Remedy recommended The Committee urges the State party, in accordance
with rule 112, paragraph 5, @$ rules of procedure,
to inform it, within 90 days from the date of the
transmittal of this decision, of the steps taken in
response to the decision expressed above.

Due date for State party response 26 February 2006

Date of reply 22 March 2006, 24 April 2006

State party response The State peefgrs to the note verbale from the

Secretariat, dated 13 March 2006 (see below).
However, it informed the Committee that it intended
to removethecomplainanto Iranon26 March 2006.

It submitted that it undertook a review of the file in
light of the Committee’s determination but reiterated
its opinion that it does not share the Committee’s
view that the complainant has established that he
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92

would face a substantial risk of torture if removed to
Iran. It submitted that, it is for the national courts of
the States parties to the Convention to evaluate the
facts and evidence in a particular case.

It submitted that the reference made by the
Ministerial Delegate that the risk that the
complainant could represent for the Canadian public
outweighed the risk that he would face in Iran was
meant only as an alternative argument. The
Ministerial Delegate’s pmary conclusion, and the
one adopted by the Federal Court, was that the
complainant would not face a substantial risk of
torture.

The State notes that the Committee does not refer to
the complainant’s credibility, despite Canada having
raised the issue in its submissions, and accepts much
of the complainant’s evidence without credible and
independent supporting daoentation. Although

the Committee suggested otherwise, the State party
submits that it had questioned the allegations made
with respect to the complainant’s involvement with
the Canadian Intelligence and Security Service in its
submissions. In addition, the letter, dated

4 April 2005, which the complainant provided to
demonstrate his politicahvolvement was provided
afterthe State party had provided its submissions,
and in any event contained no elaboration of his
alleged activities. It recalls that the risk of being
detained as such is not sufficient to trigger the
protection of article 3.

Finally, the State party reminds the Committee that
this is the first time that Canada will not follow this
Committee’s decision on the merits of a case.
Nevertheless, its position in this matter should not
be interpreted as a sign of any disrespect for the
Committee’s work in monitoring implementation of
the Convention.

On 24 April 2006, the State party responded to the
Rapporteur’s note verbale of 31 March. It reiterates
the Minister’s findings and submits that the risk
assessment was reaffirmed by the Federal Court on
24 March 2006. Thus, it remains the State party’s
position that it complied fully with its obligations
under article 3.



Author’s response

Action taken

Since Mr. Dadar’s return, the State party informs the
Committee that a Canadian representative spoke
with the complainant’s nephew who said that

Mr. Dadar arrived in Tehran without incident, and
has been staying withsifamily. Canada has no
direct contact with Mr. Dadar since he was returned
to Iran. In light of this information, as well as
Canada’s determination thiglr. Dadar did not face

a substantial risk of torture upon return to Iran, the
State party submits that it was not necessary for
Canada to consider the issue of monitoring
mechanisms in this case. It submits further that

Mr. Dadar is now within the jurisdiction of Iran,
which is a party to the ICCPR and bound to respect
the rights protected under the Covenant, including
the prohibition of torture and cruel, inhuman and
degrading treatment or punishment. There are also
United Nations special procedures, such as the
Special Rapporteur on Torture, which would be
available to Mr. Dadar if required.

The complainantounsel has contested the State
party’s decision to deport the complainant despite
the Committee’s findings. He has not to date
provided information he may have on the author’s
situation since arriving in lran.

On 13 March 2006, folling oral information from
the State party on 10 March 2006, that the State
party intended to deport the complainant in this case,
the Special Rapporteur, sent a note verbale to the
State party. The Rapporteur expressed concern that,
despite the Committee’s decision, the State party
intended to deport the complainant back to Iran. On
behalf of the Committeg¢he Rapporteur reminded
the State party that it has an obligation under
article 3 not to “expel, returmdfouler) or extradite a
person to another State where there are substantial
grounds for believing that heould be in danger of
being subjected to torture”. In view of the
Committee’s decision (para. 8.9) that, “substantial
grounds exist for believing that the complainant may
risk being subjected to torture if returned to Iran”,
the Rapporteur invited the State party to take action
in conformity with the Committee’s decision.
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Committee’s decision

State party
Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations found
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Following the author’s deportation on

26 March 2006, the Rapporteur, on 31 March 2006,
sent another note verbale to the State party, on
behalf of the Committeén which the Rapporteur
expressed grave concern at the State party’s refusal
to comply with its decision, and acknowledged,

inter alia, that this was the first time, to the
Committee’s knowledge, that any State party
deported a complainant following a conclusion by
this Committee that such a deportation would
amount to a violation of article 3. The Rapporteur
expressed concern not only for the complainant in
this case but also deep concern for the global
consequences of the State party’s action with respect
to compliance with the Committee’s decisions

under article 22. The Rappeur requested to be
informed of any measures taken by the State party
to ensure the complainant’s safety on arrival in the
Islamic Republic of Iran, including the

establishment of any monitoring mechanism through
the State party’s consular offices, or other
procedural or substantive guarantees, and also
requested informatioim due course on the
complainant’s state of well-being.

During the consideration of the follow-up at its
thirty-sixth session, the Committee deplored the
State party’s failure to abide by its obligations under
article 3, and found that the State party violated its
obligations under article 3 not to, “expel, return
(refouler) or extradite a person to another State
where there are substantial grounds for believing
that he would be in daeg of being subjected to
torture”.

FRANCE
Arana, 63/1997

Spanish to Spain

9 November 1999

Complainant’s expulsion to Spain constituted a
violation of article 3



Interim measures granted and State parf®equest not acceded to by the State party who
response claimed to have received the Committee’s request
after expulsiort.

Remedy recommended Measures to be taken

Due date for State party response 5 March 2000

Date of reply Latest reply on 1 September 2005

State party response On 8 January 2001, the State party had provided

follow-up information, in which it stated that,
although the Administrative Court of Pau had found
the informal decision tdirectly hand over the
complainant from the French to the Spanish police
to be unlawful, the decision to deport him was
lawful. The State party adds that this ruling, which
is currently being appealed, is not typical of the
jurisprudence on the subject.

It also submits that since 30 June 2000, a new
administrative procedure allowing for a suspensive
summary judgement suspending a decision,
including deportation decisions, has been instituted.
The conditions that need to be proven for a
suspension of such a decision are more flexible than
the previous conditions, and are proof that the
urgency of the situation justifies such a suspension
and that there is a serious doubt on the legality of the
decision. Thus, there is no longer any necessity to
prove that the consequences of the decision would
be difficult to repair.

On 1 September 2005, and pursuant to the
Committee’s request af June 2005 on follow-up
measures taken, the State party reiterates the
information previously provided on the changes in
the law since 30 June 2000, and informs the
Committee that in a decision of 23 July 2002, the
Administrative Court of Bordeaux overturned the
decision of the Administrative Tribunal of Pau of
4 February 1999.

* No comment was made in the decision itself. The question was raised by the Committee
with the State party during the considerationhaf State party’s third periodic report at the
thirty-fifth session.
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Author’s response None

Case Brada, 195/2003
Nationality and country of removal Algerian to Algeria

if applicable

Views adopted on 17 May 2005

Issues and violations fod Removal - articles 3 and 22

Interim measures granted and State paf®ranted but not acceded to by the State party
response

Remedy recommended Measures of compensation for the breach of article 3
of the Convention and detaination, in consultation
with the country (also a State party to the
Convention) to which the complainant was returned,
of his current whereabouts and state of well-being.

Due date for State party response None
Date of reply 21 September 2005
State party response Pursuant to the Committee’s request of 7 June 2005

on follow-up measures taken, the State party,
informed the Committee that the complainant will
be permitted to return to French territory if he so
wishes and provided with a special residence permit
under articld_.523-3 of the Code on the entry and
stay of foreigners. This is made possible by a
judgement of the Bordeaux Court of Appeal, of
18 November 2003, which quashed the decision
of the Administrative Tribunal of Limoges, of

8 November 2001. This latter decision had
confirmed Algeria as the country to which the
complainant should be returned. In addition, the
State party informs the Committee that it is in the

°* “The Committee observes that the State party, in ratifying the Convention and voluntarily
accepting the Committee’s competence under arfiz] undertook to cooperate with it in good
faith in applying and giving full effect to ¢hprocedure of individual complaint established
thereunder. The Staterpgs action in expelling the complant in the face of the Committee’s
request for interim measures nullified the effective exercise of the right to complaint conferred
by article 22, and has rendertb@ Committee’s final decision ongmerits futile and devoid of
object. The Committee thus concludes that in expelling the complainant in the circumstances
that it did the State party breached its dditigns under article 2@f the Convention.”
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process of contacting the Algerian authorities
through diplomatic channels to find out the
whereabouts and state of well-being of the

complainant.
Author’s response None
State party THE NETHERLANDS
Case A/91/1997
Nationality and country of removal Tunisian to Tunisia
if applicable
Views adopted on 13 November 1998
Issues and violations tmd Removal - article 3

Interim measures granted and State parfequested and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning the complainant to Tunisia or to
any other country where he runs a real risk of being
expelled or returned to Tunisia.

Due date for State party response None

Date of reply None

State party response No information provided

Author’s response N/A

State party SERBIA AND MONTENEGRO

Case Ristic, 113/1998

Nationality and country of removal Yugoslav

if applicable

Views adopted on 11 May 2001

Issues and violations found Failurenwestigate allegations of torture by

police - articles 12 and 13

Interim measures granted and State parfijone
response

Remedy recommended Urges the State party to carry out such investigations
without delay. An appropriate remedy.
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Due date for State party response
Date of reply

State party response

Author’s response
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6 January 1999
Latest note verbale 5 August 2005
Ongoing

See first follow-up report (CAT/C/32/FU/1). During
the thirty-third session, the Special Rapporteur
reported upon a meeting he had on

22 November 2004, with a representative of the
State party. Following a new post-mortem into the
author’s death, on 11 November 2004, the District
Court in Sabaca transmitted new information to the
Institute of Forensic Medicine in Belgrade for an
additional examination. Thstate party indicated its
intention to update the Committee on the outcome of
this examination.

Having received information that the payment of
compensation was orderdde Special Rapporteur
requested confirmation that compensation was paid
as well as copies of the relevant documents,
judgement etc. from the State party.

Pursuant to the Committee’s request of

18 April 2005 on follow-up measures taken, the
State party, by note verbale of 5 August 2005,
confirmed that the First Mhicipal Court in Belgrade
by decision of 30 December 2004 found that the
complainant’s parents shalibe paid compensation.
However, as this case is being appealed to the
Belgrade District Court this decision is neither
effective nor enforceable at this stage. The State
party also informed the Committee that the
Municipal Court had found inadmissible the request
to conduct a thorough amahpartial investigation

into the allegations of police brutality as a possible
cause of Mr. Ristic’'s death.

On 25 Ivth 2005, the Committee received
information from the Humanitarian Law Center in
Belgrade to the effect that the First Municipal Court
in Belgrade had ordered the State party to pay
compensation of 1,000,000 dinars to the
complainant’s parents for failure to conduct an
expedient, impartial and comprehensive
investigation into the causes of the complainant’s
death in compliance with the decision of the
Committee against Torture.



Case Hajrizi Dzemjl et al., 161/2000

Nationality and country of removal Yugoslav

if applicable

Views adopted on 21 November 2002

Issues and violations found Burgiand destruction of houses, failure

to investigate and failure to provide
compensation - articles 16, paragraph 1, 12 afid 13

Interim measures granted and State parfijone
response

Remedy recommended Urges the State party to conduct a proper
investigation into the facts that occurred on
15 April 1995, prosecute and punish the persons
responsible for those acts and provide the
complainants with redress, including fair and
adequate compensation

Due date for State party response None
Date of reply See CAT/C/32/FU/1
State party response Ongoing

See first follow-up report (CAT/C/32/FU/1).
Following the thirty-third session and while
welcoming the State party’s provision of
compensation to the complainants for the violations
found, the Committee consider#tht the State party
should be reminded of itsbligation to conduct a
proper investigation into the case.

Author’s response None

® Regarding article 14, the Committee declarex #rticle 16, paragraph of the Convention
does not mention article 14 of the Conventidtevertheless, article 1af the Convention does
not mean that the State party is not obligedréot redress and faind adequate compensation
to the victim of an act in breach of artidlé of the Convention. The positive obligations that
flow from the first sentence of article 16 of tBenvention include an obligation to grant redress
and compensate the victims of an act in breddhat provision. The Committee is therefore of
the view that the State party has failedbserve its obligations under article 16 of the
Convention by failing to enable the complainantslitain redress and toqwide them with fair
and adequate compensation.
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Case Dimitrov, 171/2000

Nationality and country of removal Yugoslav

if applicable

Views adopted on 3 May 2005

Issues and violations found Tortunedafailure to investigate - article 2,

paragraph 1, in connection with 1, 12, 13 and 14

Interim measures granted and State parfiy/A

response

Remedy recommended The Committee urges the State party to conduct a
proper investigation into the facts alleged by the
complainant

Due date for State party response 18 August 2005

Date of reply None

State party response None

Author’s response N/A

Case Dimitrijevic, 172/2000

Nationality and country of removal Serbian

if applicable

Views adopted on 16 November 2005

Issues and violations found Tortunedafailure to investigate - articles 1, 2,

paragraphs 1, 12, 13, and 14

Interim measures granted and State pary/A
response

Remedy recommended The Committee urges the State party to prosecute
those responsible for the violations found and to
provide compensation to the complainant, in
accordance with rule 112, paragraph 5, of its rules of
procedure, to inform it, within 90 days from the date
of the transmittal of this decision, of the steps taken
in response to the views expressed above.

Due date for State party response 26 February 2006

Date of reply None

100



State party response None

Author’s response N/A

Case Nikolic, 174/2000

Nationality and country of removal N/A

if applicable

Views adopted on 24 November 2005

Issues and violations found Failueinvestigate - articles 12 and 13

Interim measures granted and State pary/A

response

Remedy recommended Information on the measures taken to give effect to
the Committee’s Views, in particular on the
initiation and the results of an impartial investigation
of the circumstances of the death of the
complainant’s son.

Due date for State party response 27 February 2006

Date of reply None

State party response None

Author’s response N/A

Case Dimitrijevic, Dragan, 207/2002

Nationality and country of removal Serbian

if applicable

Views adopted on 24 November 2004

Issues and violations found Tortunedafailure to investigate - article 2,
paragraph 1, in conneati with articles 1, 12, 13,
and 14

Interim measures granted and State parfijone

response

Remedy recommended To conduct a prapvestigation into the facts
alleged by the complainant.

Due date for State party response February 2005

Date of reply None
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State party response None

Author’s response On 1 September 2005, the complainant’s
representative informed the Committee that having
made recent enquiries, it could find no indication
that the State party had started any investigation into
the facts alleged by the complainant.

State party SPAIN

Case Encarnacion Blanco Abad, 59/1996
Nationality and country of removal Spanish

if applicable

Views adopted on 14 May 1998

Issues and violations found Failueinvestigate - articles 12 and 13

Interim measures granted and State parfijone

response

Remedy recommended Relevant measures
Due date for State party response None

Date of reply None

State party response No information provided
Author’s response N/A

Case Urra Guridi, 212/2002
Nationality and country of removal Spanish

if applicable

Views adopted on 17 May 2005

Issues and violations found Failure tepent and punish torture, and provide a

remedy - articles 2, 4 and 14

Interim measures granted and State parfijone
response

Remedy recommended Urges the State party to ensure in practice that those
individuals responsible of acts of torture be
appropriately punished, ensure the author full
redress.
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Due date for State party response
Date of reply

State party response

Author’s response

State party

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations tiod

18 August 2005
None
No information provided
N/A
SWEDEN
Tapia Paez, 39/1996

Peruvian to Peru

28 April 1997

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response

Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations tmd

The State party has an obligation to refrain from
forcibly returning Mr. Gorki Ernesto Tapia Paez to
Peru.

None
23 August 2005

Pursuant to the Committee’s request of 25 May 2005
on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 23 June 1997.

None

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Kisoki, 41/1996

Democratic Republic ahe Congo citizen to
Democratic Republic of the Congo

8 May 1996

Removal - article 3
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Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning Pauline Muzonzo Paku Kisoki to
Democratic Republic of the Congo.

Due date for State party response None
Date of reply 23 August 2005
State party response Pursuant to the Committee’s request of 25 May 2005

on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 7 November 1996.

Author’s response None

Committee’s decision No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Case Tala, 43/1996
Nationality and country of removal Iranian to Iran

if applicable

Views adopted on 15 November 1996
Issues and violations timd Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning Mr. Kavé Yaragh Tala to Iran.

Due date for State party response None
Date of reply 23 August 2005
State party response Pursuant to the Committee’s request of 25 May 2005

on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 18 February 1997.

Author’s response None
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Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations timd

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Avedes Hamayak Korb&®&/1997

Iraqi to Iraq

16 November 1998

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response

Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations timd

The State party has an obligation to refrain from
forcibly returning the complainant to Iraq. It also
has an obligation to refrain from forcibly returning
the complainant to Jordan, in view of the risk he
would run of being expelled from that country to
Iraq.

None

23 August 2005

Pursuant to the Committee’s request of 25 May 2005

on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 18 February 1999.

None

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Ali Falakaflaki, 89/1997

Iranian to Iran

8 May 1998

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response
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Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations timd

The State party has an obligation to refrain from
forcibly returning Mr. Ali Falakaflaki to the Islamic
Republic of Iran.

None
23 August 2005

Pursuant to the Committee’s request of 25 May 2005
on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 17 July 1998.

None

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Orhan Ayas, 97/1997

Turkish to Turkey

12 November 1998

Removal - article 3

Interim measures granted and State pari@ranted and acceded to by the State party

response

Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response
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The State party has an obligation to refrain from
forcibly returning the complainant to Turkey or to
any other country where he runs a real risk of being
expelled or returned to Turkey.

None
23 August 2005

Pursuant to the Committee’s request of 25 May 2005
on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 8 July 1999.

None



Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations timd

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Halil Haydin, 101/1997

Turkish to Turkey

20 November 1998

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response

Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations tiod

The State party has an obligation to refrain from
forcibly returning the complainant to Turkey, or to
any other country where he runs a real risk of being
expelled or returned to Turkey.

None
23 August 2005

Pursuant to the Committee’s request of 25 May 2005
on follow-up, the State party informed the
Committee that the complainant was granted a
permanent residence permit on 19 February 1999.

None

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

A.S., 149/1999

[ranian to Iran

24 November 2000

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response
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Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations tmd

The State party has an obligation to refrain from
forcibly returning the complainant to Iran or to any
other country where she runs a real risk of being
expelled or returned to Iran.

None
22 February 2001

dlstate party informed the Committee that on
30 January 2001, the Aliens Appeals Board examined
a new application for residence permit lodged by the
complainant. The Board decided to grant the
complainant a permanent residence permit in Sweden
and to quash the expulsion order. The Board also
granted the author’s son a permanent residence
permit.

None

No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Chedli Ben Ahmed Karoui, 185/2001

Tunisian to Tunisia

8 May 2002

Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party

response

Remedy recommended

Due date for State party response
Date of reply

State party response
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None
None
23 August 2005

No further ddesation under follow-up procedure.
See first follow-up report (CAT/C/32/FU/1) in which
it was stated that, on 4 June 2002, the Board revoked
the expulsion decisions regarding the complainant
and his family. They were also granted permanent
residence permits on the basis of this decision.



Author’s response None

Committee’s decision No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Case Tharina, 226/2003
Nationality and country of removal Bangladeshi to Bangladesh
if applicable

Views adopted on 6 May 2005

Issues and violations tmd Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended Given the specific circumstances of the case, the
deportation of the complainant and her daughter
would amount to a breach of article 3 of the
Convention. The Committee wishes to be informed,
within 90 daysfrom the date of the transmittal of this
decision, of the steps taken in response to the views
expressed above.

Due date for State party response 15 August 2005
Date of reply None

State party response None

Author’s response None

Case Agiza, 233/2003
Nationality and country of removal Egyptian to Egypt

if applicable

Views adopted on 20 May 2005
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Issues and violations found Removalrticles 3 (substantive and procedural
violations) on two counts and 22 on two colnts

Interim measures granted and State parfijone
response

Remedy recommended In pursuance & @i2, paragraph 5, of its rules of
procedure, the Committee requests the State party to
inform it, within 90 days from the date of the
transmittal of this decision, of the steps it has taken in
response to the views expressed above. The State
party is also under an obligation to prevent similar
violations in the future.

Due date for State party response 20 August 2005

Date of reply 18 August 2005

" (1) The Committee observes, moreover, byamaking the declaration under article 22 of

the Convention, the State party undertook to eoapon persons within its jurisdiction the right

to invoke the complaints’ jurisdiction of the Contiee. That jurisdiction included the power to
indicate interim measures, if necessary, to stayd¢imoval and preserve the subject matter of the
case pending final decision. In order fastexercise of the right of complaitat be meaningful
rather than illusory, however, an individual shhhave a reasonable period of time before
execution of a final decision t@usider whether, and if so ito fact, seize the Committee under

its article 22 jurisdiction. In the present eaBowever, the Committee observes that the
complainant was arrested and removed by the State party immediately upon the Government’s
decision of expulsion being taken; indeed, fdrenal notice of decision was only served upon

the complainant’s counsel the following day. As a result, it was impossible for the complainant
to consider the possibility of inkang article 22, let alone seize the Committee. As a result, the
Committee concludes that the State party wadseach of its obligations under article 22 of the
Convention to respect the effective righiredividual communicatioronferred thereunder.

(2) Having addressed the merits of the complaint, the Committee must address the failure of
the State party to cooperate fully with the Committee in the resolution of the current complaint.
The Committee observes that, by making the datitar provided for in article 22 extending to
individual complainants the right to complain to the Committee alleging a breach of a State
party’s obligations under the Convention, a Statéypgssumes an obligation to cooperate fully
with the Committee, through the procedures set forth in article 22 and in the Committee’s rules
of procedure. In particular, article 22, pargdrd, requires a State party to make available to
the Committee all information relevant and necessary for the Committee appropriately to resolve
the complaint presented to it. The Committee observes that its procedures are sufficiently
flexible and its powers sufficiently broad to prevantabuse of process in a particular case. It
follows that the State party committed a breathis obligations under article 22 of the
Convention by neither disclosing to the Coitte® relevant information, nor presenting its
concerns to the Committee for appropriate procedural decision.
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State party response

The Commitsegécision was brought to the
attention of several authorities outside the
Government Offices, includg the Director-Generals
of the Aliens Appeals Board, the Migration Board
and the Security Police, the Parliamentary
Ombudsmen and the Office of the Chancellor of
Justice. On 16 June 2005, the Swedish embassies in
Cairo and Washington were instructed to inform the
relevant authorities in Egypt and in the United States
of the Committee’s decision. The instructions were
implemented in August 2005.

In a bill to Parliament, the Government, on

26 May 2005, tabled a proposal for a completely new
Aliens Act and a nundr of consequential
amendments with regard to other acts (Government
Bill 2004/05:170). The main feature of the reform is
the replacement of the Aliens Appeals Board with
three regional Migration Courts and a Supreme
Migration Court. Parliament is expected to pass the
bill during the autumn of this year and the reform in
its entirety is scheduled to enter into force on

31 March 2006. In the proposal for judicial reform in
this field, security casesre defined as cases where
the Security Police - for reasons pertaining to the
security of the realm or to general

security - recommends that an alien is either refused
entry into the country aexpelled/deported, or that a
residence permit is denied or revoked. According to
the proposal, the Migration Board will determine
security cases in the first instance. Appeals may be
lodged with the Government by the alien and also by
the Security Police. The appealed case shall be
referred from the Migration Board directly to the
Supreme Migration Court, which shall hold an oral
hearing and issue a written opinion. The case-file,
including the Court’s opinion, shall then be
forwarded to the Government for a decision in the
matter. If, for instance, the Supreme Migration Court
has come to the conclusion that there are
impediments to the enforcement of a decision to
expel an alien - on account of a risk of torture, for
example - the Government may not decide to expel
her/him. In other words, the Court’s opinion in this
respect is binding on the Government.
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Under the reform, a new ground for issuing a
residence permit will be froduced. Thus, when an
international body with competence to examine
individual complaints has concluded that a decision
to refuse an alien entry, or to expel/deport an alien, is
in breach of Sweden’s treaty obligations, the alien in
guestion shall be givearesidence permit unless

there are extraordinary reasagainst such measure.
No application on the part of the alien will be needed.

Within the framework of the European Union, the
Commission has proposed the adoption of a directive
on minimum standards when it comes to the
procedure for granting or revoking asylum status.
For this reason, the Government decided on

11 August 2005 that an expert is to be appointed by
the Minister for Asylum Policy and Migration with

the mandate to examine how the directive may be
implemented in Sweden. In the Government’s
opinion, security cases may not be put on an entirely
equal footing with asylum cases in general. This
viewpoint is also expresden the draft directive’s
preamble. However, the draft directive includes no
particular operative provisions with regard to security
cases. ltis therefore necessary to look into how a
special procedure for the handling of security cases
may be established within the framework of the draft
directive.

Activities within the Council of Europe

Against the events of 11 September 2001, a set of
Guidelines on Human Rights and the Fight against
Terrorism was adopted hige Council of Europe in

July 2002. It was followed this year by a set of
Guidelines on the Protection of Victims of Terrorist
Acts. Following a meeting of the Council of Europe

in June 2005, Sweden proposed to initiate the
elaboration of a non-binding instrument
circumscribing the use of diplomatic assurances in
aliens’ cases. It was stressed that such a document
was not to be given the same status as the two already
existing sets of Council of Eape guidelines in this

field since diplomatic assances should be a rare
phenomenon and be resorted tbat all - only in
exceptional circumstances and when they could be
expected to have the intended effect. The suggestion
was accepted and a meeting for this purpose was
scheduled for December 2005.
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International investigation with the assistance of the
United Nations

As to the discussions concerning a possible
international inquiry under the auspices of the
United Nations High Commissioner for Human
Rights, while understanding her concerns, the State
party expresses its disappointment that the

High Commissioner had found no grounds in which
the Office could supplement the Committee against
Torture’s assessment and findings in this case and
thus her unwillingness to undertake a proposed
investigation.

The State party has had further contact with the
Egyptian authorities who continue to deny the
allegations of torture. Their reaction to a proposal for
an international commission of enquiry is still
awaited.

Parliament’ s Constitutional Committee

In her letter of 26 May 2005 to the Swedish Foreign
Minister, the High Commissioner for Human Rights
referred to an ongoing investigation undertaken by
Parliament’s Constitutional Committee. The
investigation was initiated in May 2004 by five
members of Parliament, requesting that the
Constitutional Committee examine the Government’s
handling of the matter that lead to, inter alia, the
complainant’s expulsion to Egypt. The
Constitutional Committee has requested the
Government to answer a number of questions in
writing. The State party noted that the report on this
investigation was not expected until September 2005,
at the earliest.

The issue of criminal prosecution

As to the public prosecutoriavestigations, the State
party informs the Committee that following a
complaint from a privatendividual, a district

prosecutor in Stockholm decided on 18 June 2004 not
to initiate a preliminary investigation on the issue of
whether or not a criminal offence had been

committed in connection with the enforcement of the
Government’s decision to expel the complainant.

The reason for the decision was that there was no
ground for assuming that a criminal offence under
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Author’s response
State party
Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations tmd
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public prosecution had been committed by a
representative of the Swedish police in connection
with the enforcement. The district prosecutor
referred the case to the Prosecutor-Director at the
Public Prosecution Authority in Stockholm who
similarly found that there was no reason to assume
that a criminal offence under public prosecution had
been committed by the pilot of the foreign aircraft.
Furthermore, the Prosecutor-General decided on

4 April 2005 not to resume the preliminary
investigation, following a complaint from the

Helsinki Committee for Human Rights. The
conclusion was reached that it was not possible to
review the Parliamentary Ombudsman’s decision to
refrain from using his powers to prosecute. It could
also be seriously questioned whether the
Prosecutor-General could make a new assessment of
the issue of whether to start or resume a preliminary,
criminal investigation when the matter had already
been determined by the Parliamentary Ombudsman.

Continued monitoring by the Swvedish Embassy in
Cairo

Since the Government last informed the Committee
on the visits conducted by the Swedish Embassy in
Cairo in order to monitor the complainant’s situation
(observations of 11 March 2005), there have been
three further visits during which the complainant
mentioned inter alia that the treatment in prison
continued to be good and that there had been no
changes in that regard. The Embassy’s staff has now
visited the complainant on 32 occasions in the prison
where he is detained. The intention is for the visits to
continue regularly.

None
SWITZERLAND
Mutombo, 13/1993

Zairian to Zaire

27 April 1994

Removal - article 3



Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
expelling Mr. Mutombo to Zaire, or to any other
country where he runs a real risk of being expelled or
returned to Zaire or of being subjected to torture.

Due date for State party response None
Date of reply 25 May 2005
State party response Pursuant to the Committee’s request for follow-up

information of 25 March 2005, the State party
informed the Committee that, by reason of the
unlawful character of the decision to return him, the
complainant was granted temporary admission on

21 June 1994. Subsequently, having married a Swiss
national, the complainant was granted a residence
permit on 20 June 1997.

Author’s response None

Committee’s decision No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Case Alan, 21/1995
Nationality and country of removal Turkish to Turkey
if applicable

Views adopted on 8 May 1996
Issues and violations tmd Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning Ismail Alan to Turkey.

Due date for State party response None

Date of reply 25 May 2005
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State party response Pursuant to the Committee’s request of
25 March 2005 for follow-up information, the State
party informed the Committee that the complainant
was granted asylum by decision of 14 January 1999.

Author’s response None

Committee’s decision No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

Case Aemei, 34/1995
Nationality and country of removal Iranian to Iran

if applicable

Views adopted on 29 May 1997
Issues and violations tmd Removal - article 3

Interim measures granted and State pai@ranted and acceded to by the State party
response

Remedy recommended The State party has an obligation to refrain from
forcibly returning the complainant and his family to
Iran, or to any other country where they would run a
real risk of being expelled or returned to Iran.

The Committee’s finding cd violation of article 3

of the Convention in no way affects the decision(s)
of the competent national authorities concerning the
granting or refusal of asylum. The finding of a
violation of article 3 has a declaratory character
Consequently, the State party is not required to
modify its decision(s) concerning the granting of
asylum; on the other hand, it does have a
responsibility to find solutions that will enable it to
take all necessary measures to comply with the
provisions of article 3 of the Convention. These
solutions may be of a legal nature (e.g. decision to
admit the applicant temporarily), but also of a
political nature (e.g. action to find a third State
willing to admit the applicant to its territory and
undertaking not to return or expel him in its turn).

Due date for State party response None

Date of reply 25 May 2005
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State party response Pursuant to the Committee’s request of
25 March 2005 for follow-up information, the State
party informed the Committee that the complainants
had been admitted as refugees on 8 July 1997. On
5 June 2003, they were granted residence permits on
humanitarian grounds. For this reason, Mr. Aemei
renounced his refugee status on 5 June 2003. One of
their children acquired Swiss nationality.

Author’s response None

Committee’s decision No furtheonsideration under the follow-up
procedure as the State party has complied with the
Committee’s decision.

State party TUNISIA

Case M’'Barek, 60/1996

Nationality and country of removal Tunisian

if applicable

Views adopted on 10 November 2004

Issues and violations found Failueinvestigate - articles 12 and 13

Interim measures granted and State parfijone

response

Remedy recommended The Committee requests the State party to inform it
within 90 days of the steps taken in response to the
Committee’s observations.

Due date for State party response 22 February 2000

Date of reply 15 April 2002

State party response Ongoing
See first follow-up report (CAT/C/32/FU/1). The
State party challenged the Committee’s decision.
During the thirty-third session the Committee
considered that the Special Rapporteur should
arrange to meet with a representative of the State
party.

Author’s response None
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Consultations with State party

Case

Nationality and country of removal
if applicable

Views adopted on

Issues and violations found

See note Wabm the consultations with the Tunisian
Ambassador on 25 November 2005

Thabti, Abdelli, taief, 187/2001, 188/2001 and
189/2001

Tunisian

20 November 2003

Failueinvestigate - articles 12 and 13

Interim measures granted and State parfijone

response

Remedy recommended

Due date for State party response
Date of reply

State party response
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To conduct an investigation into the complainants’
allegations of torture and ill-treatment, and to inform
it, within 90 days from the date of the transmittal of
this decision, of the steps it has taken in response to
the views expressed above

23 February 2004
16 March 2004 and 26 April 2006
Ongoing

See first follow-up report (CAT/C/32/FU/1). On

16 March 2004, the State party challenged the
Committee’s decision. During the thirty-third session
the Committee considered that the Special
Rapporteur should arrange to meet with a
representative of the State party. This meeting was
arranged, a summary of which is set out below.

On 26 April 2006, the State party sent a further
response. It referred to one of the authors’
(189/2001) requests of 31 May 2005, to “withdraw”
his complaint, which it submits calls into question the
real motives of the authors of all three complaints
(187/2001, 188/2001 and 189/2001)reiterates its
previous arguments and submits that the withdrawal
of the complaint corroborates its arguments that the
complaint is an abuse of process, that the authors
failed to exhaust domestic remedies, and that the
motives of the NGO representing the authors are not
bona fide.



Author’s response

Consultations with State party

State party
Case

Nationality and country of removal
if applicable

Views adopted on

One of the aoth (189/2001) sent a letter, dated
31 May 2005, to the Secretariat requesting that his
case be “withdrawn”, and enclosing a letter in which
he renounces his refugee status in Switzerland.

On RBvember 2005, the Special Rapporteur on
follow-up met with the Tunisian Ambassador in
connection with CasBos. 187/2001, 188/2001 and
189/2001. The Special Rapporteur explained the
follow-up procedure. The Ambassador referred to a
letter dated 31 May 2005 wdtn was sent to OHCHR
from one of the authors, Mr. Ltaief Bouabdallah, the
author of case No. 189/2001. In this letter, the author
said that he wanted to “withdraw” his complaint and
attached a letter renouncing his refugee status in
Switzerland. The Ambassador stated that the author
had contacted the Embassy to be issued a passport
and is in the process of lexusting domestic remedies
in Tunisia. He remains a resident in Switzerland
which has allowed him tstay despite having
renounced his refugee status. As to the other two
cases, the Special Rapporteur explained that each
case would have to be implemented separately and
that the Committee had requested that investigations
be carried out. The Ambassador asked why the
Committee had thought it appropriate to consider the
merits when the State party was of the view that
domestic remedies had not been exhausted. The
Special Rapporteur explained that the Committee had
thought the measures referred to by the State party
were ineffective, underlined by the fact that there had
been no investigations in any of these cases in over
10 years since the allegations.

The Ambassador confirmedathhe would convey the
Committee’s concerns and request for investigations,
in case Nos. 187/2001 and 188/2001, to the State
party and update the Committee on any subsequent
follow-up action taken.

VENEZUELA
Chipana, 110/1998

Peruvian to Peru

10 November 1998
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Issues and violations found Complainant’s extradition to Peru constituted a
violation of article 3

Interim measures granted and State paBranted but not acceded to by the State party
response

Remedy recommended None

Due date for State party response 7 March 1999

Date of reply Most recent reply dated 9 November 2005

State party response On 13 June 2001 (as reflected in the progress report

during the thirty-fourth session), the State party had
reported on the conditiord detention of the
complainant in the prison of Chorrillos, Lima. On

23 November 2000, the Ambassador of Venezuela in
Peru together with some representatives of the
Peruvian administration visited the complainant in
prison. The team interviewed the complainant for
50 minutes, and she informed them that she had not
been subjected to any physical or psychological
mistreatment. The team observed that the prisoner
appeared to be in good health. She had been
transferred in September 2000 from the top security
pavilion to the “medium special security” pavilion,
where she had other privileges such as one hour of
visits per week, two hours per day in the courtyard
and access to working and educative activities.

By note verbale dated 18 October 2001, the State
party forwarded a second report made by the
Defensor del Pueblo (Ombudsman) dated

27 August 2001 about the complainant’s conditions
of detention. It included report of a visit to the

® The Committee stated “Furthermore, the Committee is deeply concerned by the fact that the
State party did not accede to the request nbgdbe Committee under rule 108, paragraph 3, of
its rules of procedure that it should refrainnfrexpelling or extraditing the author while her
communication was being considered by the Committee and thereby failed to comply with the
spirit of the Convention. The Committee considers that the State party, in ratifying the
Convention and voluntarily accepting the Coittee’s competence under article 22, undertook

to cooperate with it igood faith in applying the procedure. Compliance with the provisional
measures called for by the Committee in cases it considers reasonable is essential in order to
protect the person in question from irrepagdihrm, which could, moreover, nullify the end

result of the proceedings before the Committee.”
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complainant in prison carried out on 14 June 2001 by
a member of the Venezuelan Embassy in Peru
together with the head of Criminal and Penitentiary
Affairs in Peru. She stated that her conditions of
detention had improved and that she could see her
family more often. However, she informed them
both of her intention to appeal her sentence.
According to the Ombudsman, the complainant had
been transferred from the medium special security
pavilion to the “medium security” pavilion where she
had more privileges. Furthermore, since

4 December 2000, all the top security prisons in the
country have a new regime consisting of (a) Visits:
Removal of booths. Any visit from any family
member or friend will be accepted with no
restrictions; (b) Media: Complainant has access to
any media without restriion; (c) Lawyers: Free

visits without restrictions four times a week;

(d) Courtyard: Freedom of circulation until

2200 hours. He concluded that the complainant has
more flexible conditionsf detention due to her
personal situation and to the changes introduced on
4 December 2000. Moreover, her health is good,
except that she is suffering from depression. She had
not been subjected to any physical or psychological
mistreatment, she has visits of her family weekly and
she is involved in prafssional and educational
activities in the prison.

On 9 December 2005, the State party informed the
Committee that on 23 November 2005, the
Venezuelan Ambassador in Peru contacted

Mrs. Nufiez Chipana in the maximum security prison
for women in Chorrillos, Lima. According to the

note, Venezuelan authorities have been lobbying to
prevent the complainant from being sentenced to the
death penalty, life imprisonment or more than

30 years’ imprisonment, or subjected to torture or
mistreatment. In the interview held with the
complainant, she regretted that the Peruvian
authorities of Chorrillos had denied access to her
brother, who had come from Venezuela to visit her.
She mentioned that she is receiving medical treatment
and that she can receivesits from her son, and that
she is under a penitentiary regime which imposes
minimum restrictions on detainees. She added that
she received visits every six months from members of
the Venezuelan Embassy in Peru. The State party
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Author’s response

points out that the situation in Peru has changed since
the Committee adopted its decision. There is no
longer a pattern of widespread torture, and the
Government is engaged in redressing the victims of
human rights abuses of the past regime. The
complainant has been visited on a regular basis and
she has not been subjected to torture or any other
ill-treatment. The State party considers that its
commitment to ensure, through monitoring, that the
complainant is not subjected to treatment or
punishment contrary to the Convention, has been
met.

The Government also considers that it has complied
with the recommendation that similar violations
should be avoided in the future. It informed the
Committee that since the adoption of the law on
refugees in 2001, the newly established National
Commission for Refugees has been duly processing
all the applications of asylum-seekers as well as
examining cases of deportation.

The Government asks the Committee to declare that
the former has complied with the Committee’s
recommendations, and to release the Government
from the duty to monitor the situation of the deportee
in Peru.

None

Complaintsin which the Committee has found no violations of the Convention up to the
thirty-sixth session but in which it requested follow-up infor mation

State party

Case

Nationality and country of removal

if applicable

Views adopted on

Issues and violations found

GERMANY
M.A.K., 214/2002

Turkish to Turkey

12 May 2004

No violation

Interim measures granted and State party  Granted and acceded to by the State party.

response
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Request by State party to withdraw interim
request refused by the Special Rapporteur on
new communications.



Remedy recommended

Due date for State party response
Date of reply

State party response

Author’s response

Committee’s decision

Although the Committee found no violation
of the Convention it welcomed the State
party’s readiness to monitor the complainant’s
situation following his return to Turkey and
requested the State party to keep the
Committee informed about the situation.

None
20 December 2004

dlstate party informed the Committee that
the complainant had agreed to leave German
territory voluntarily in July 2004 and that in a
letter from his lawyer on 28 June 2004, he
would leave Germany on 2 July 2004. In the
same correspondence, as well as by telephone
conversation of 27 September 2004, his
lawyer stated that the complainant did not
wish to be monitored by the State party in
Turkey but would call upon its assistance only
in the event of arrest. For this reason, the
State party does not consider it necessary to
make any further efforts to monitor the
situation at this moment.

None

No further action is required
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VII. FUTURE MEETINGSOF THE COMMITTEE

80. In accordance with rule 2 of its rulesppbcedure, the Committee holds two regular
sessions each year. In consultation with the Secretary-General, the Committee took decisions on
the dates of its regular session fag thennium 2006-2007. Those dates are:

Fortieth 5-23 May 2008
Forty-first 10-28 November 2008
Forty-second 4-22 May 2009
Forty-third 9-27 November 2009

81. The Committee has requestéditional meeting time, as per paragraph 14 of A/59/44.
Programme budget implications of this decisiom @ntained in annex VIl to the present report.

82. Since 1995 the Committee has received 173 reaor@verage of 16 reports per year.

In this same period the Committee has considered an average of 13 reports per year, a total
of 149 reports. This means that at 19 May 2006 Jdhkt day of the thirty-sixth session, there
were 30 reports awaitingpnsideration. In 1995, 88 countrigsre party to the Convention
against Torture. In 2006 there are 141 Statetsegahus constituting 82 per cent increase.
During this time there has been no increase in the plenary meeting time allocated to the
Committee.

83. There are two interlinked issues that nedae considered. One is the importance of
providing the Committee with sufficient meeting time for it to undertake its work in an efficient
manner, and the second is toilitate the consideratin of the backlog of 30 reports awaiting
review.

84. Insofar as the first issue is concerned dealing with the incoming workload can be

resolved by allowing the Committee to meet for two three-week sessions per year, thereby
enabling the Committee to deal with 16 reports per year approximately the number received each
year, thus keeping up with the workload it receives (see annex VII).

85. The second issue raises the important reopgnt of addressing the current backlog

of 30 reports pending before the Committee. Témesents a backlog of two years, meaning
that a report submitted to the Committeeunel 2006 would not be considered before

May 2009. The Committee considers that it coddldvith the backlog were it authorized to

meet on an exceptional basis for three sessions per year during the biennium 2008-2009. The
third (exceptional) session in each of the ge2008 and 2009 would be dedicated exclusively to
the consideration of States pastieeports. The Committee woube able to consider 10 reports
per exceptional session.
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VIIl. ADOPTION OF THE ANNUAL REPORT OF THE
COMMITTEEON ITSACTIVITIES

86. In accordance with article 24 of the Comven, the Committee shall submit an annual
report on its activities to the States parties and to the General Assembly. Since the Committee
holds its second regular session of each caleretariy late November, which coincides with

the regular sessions of the General Assemblyldpts its annual report tite end of its spring
session, for transmission to the General Assemiting the same calendar year. Accordingly,

at its 722nd meeting, held on 18 May 2006, then@ittee considered and unanimously adopted
the report on its activities at the tiyufifth and thirty-sixth sessions.
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Annex |

STATESTHAT HAVE SIGNED, RATIFIED OR ACCEDED TO
THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT,

Participant

Afghanistan

Albania

Algeria

Andorra

Antigua and Barbuda

Argentina
Armenia
Australia
Austria
Azerbaijan

Bahrain
Bangladesh
Belarus
Belgium
Belize

Benin

Bolivia

Bosnia and Herzegovina
Botswana

Brazil

Bulgaria
Burkina Faso
Burundi
Cambodia
Cameroon

Canada
Cape Verde
Chad

Chile

China
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ASAT 19 MAY 2006

Signature

4 February 1985
26 November 1985

5 August 2002

4 February 1985

10 December 1985
14 March 1985

19 December 1985
4 February 1985

4 February 1985

8 September 2000
23 September 1985

10 June 1986

23 August 1985

23 September 1987
12 December 1986

Ratification,

Accession (a),
Succession (b)

1 April 1987
11 May 1994
12 September 1989

19 July 1993

24 September 1986
13 September 1993
8 August 1989
29 July 1987
16 August 1996

6 March 1998
5 October 1998
13 March 1987

25 June 1999

17 March 1986

12 March 1992
12 April 1999
1 September £993
8 September 2000
28 September 1989

16 December 1986
4 January 1999
18 February 1993
15 October 1992
19 December 1986

24 June 1987

4 June 1992

9 June 1985

30 September 1988
4 October 1988



Participant

Colombia
Comoros
Congo
Costa Rica
Cote d’lvoire

Croatia

Cuba

Cyprus

Czech Republic

Democratic Republic of
the Congo

Denmark

Djibouti

Dominican Republic
Ecuador

Egypt

El Salvador
Equatorial Guinea
Estonia

Ethiopia

Finland

France
Gabon
Gambia
Georgia
Germany

Ghana
Greece
Guatemala
Guinea
Guinea-Bissau

Guyana
Holy See
Honduras
Hungary
Iceland

Signature

10 April 1985
22 September 2000

4 February 1985

27 January 1986
9 October 1985

4 February 1985

4 February 1985
4 February 1985

4 February 1985

4 February 1985
21 January 1986
23 October 1985
13 October 1986

7 September 2000
4 February 1985

30 May 1986
12 September 2000

25 January 1988

28 November 1986
4 February 1985

Ratification,

Accession (a),
Succession (b)

8 December 1987

30 July 2003
11 November 1993
18 December 1995

12 October 1982
17 May 1995
18 July 1991
22 February 1893
18 March 1996

27 May 1987
5 November 2002

30 March 1988
25 June 1986

17 June 1996
8 October 2602
21 October 1991
14 March 1994
30 August 1989

18 February 1986
8 September 2000

26 October 1994
1 October 1990

7 September 2000
6 October 1988

5 January 1990

10 October 1989

19 May 1988
26 June 2002
5 December 1996
15 April 1987
23 October 1996
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Participant

India
Indonesia
Ireland
Israel
Italy

Japan
Jordan
Kazakhstan
Kenya
Kuwait

Kyrgyzstan
Latvia
Lebanon
Lesotho
Liberia

Libyan Arab Jamabhiriya
Liechtenstein

Lithuania

Luxembourg
Madagascar

Malawi
Maldives
Mali

Malta
Mauritania

Mauritius
Mexico
Monaco
Mongolia
Morocco

Mozambique
Namibia
Nauru

Nepal
Netherlands
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Signature

14 October 1997

23 October 1985
28 September 1992
22 October 1986

4 February 1985

27 June 1985

22 February 1985
1 October 2001

18 March 1985

8 January 1986

12 November 2001

4 February 1985

Ratification,

Accession (a),
Succession (b)

28 October 1998

11 April 2002

3 October 1991
12 January 1989

29 June 1999

13 November 1991
26 August 1998
21 February 1987
8 March 1996

5 September 1997
14 April 1992

5 October 2000
12 November 2001
22 September 2004

16 May 1989
2 November 1990
1 February 1996
29 September 1987

11 June 1996

20 April 2002

26 February 1999
13 September 1990
17 November 2004

9 December 1992
23 January 1986
6 December 1991
24 January 2002
21 June 1993

14 September 1999
28 November 1984

14 May 1991
21 December 1988



Participant

New Zealand
Nicaragua
Niger

Nigeria
Norway

Panama
Paraguay
Peru
Philippines
Poland

Portugal

Qatar

Republic of Korea
Republic of Moldova
Romania

Russian Federation

Saint Vincent and the
Grenadines

San Marino

Sao Tome and Principe

Saudi Arabia

Senegal

Serbia and Montenegro
Seychelles

Sierra Leone

Slovakia

Slovenia
Somalia
South Africa
Spain

Sri Lanka

Sudan

Swaziland

Sweden

Switzerland

Syrian Arab Republic

Signature

14 January 1986
15 April 1985

28 July 1988
4 February 1985

22 February 1985
23 October 1989
29 May 1985

13 January 1986

4 February 1985

10 December 1985

18 September 2002
6 September 2000

4 February 1985

18 March 1985

29 January 1993

4 February 1985

4 June 1986

4 February 1985
4 February 1985

Ratification,

Accession (a),
Succession (b)

10 December 1989

5 October 1998
28 June 2001
9 July 1986

24 August 1987
12 March 1990
7 July 1988

18 June 1986
26 July 1989

9 February 1989
11 January 2000
9 January 1995

28 November 1995

18 December 1990

3 March 1987
1 August 2001

23 September 1997

21 August 1986

12 March 2601

5 May 1992

25 April 2001
28 May 1993

16 July 1993

24 January 1990
10 December 1998
21 October 1987
3 January 1994

26 March 2064

8 January 1986

2 December 1986
19 August 2004
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Participant

Tajikistan

The former Yugoslav
Republic of Macedonia

Timor-Leste

Togo

Tunisia

Turkey

Turkmenistan

Uganda

Ukraine

United Kingdom of
Great Britain and
Northern Ireland

United States of America

Uruguay

Uzbekistan

Venezuela (Bolivarian
Republic of)

Yemen

Zambia

& Accession (71 countries).

® Succession (6 countries).
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Signature

25 March 1987
26 August 1987

25 January 1988

27 February 1986
15 March 1985

18 April 1988
4 February 1985

15 February 1985

Notes

Ratification,

Accession (a),
Succession (b)

11 January 1995
12 December 1994

16 April 2003
18 November 1987
23 September 1988

2 August 1988
25 June 1999
3 November 1986
24 February 1987
8 December 1988

21 October 1994
24 October 1986
28 September 1995

29 July 1991

5 November 1991

7 October 1998



Annex ||

STATESPARTIESTHAT HAVE DECLARED, AT THETIME

OF RATIFICATION OR ACCESSION, THAT THEY DO NOT

RECOGNIZE THE COMPETENCE OF THE COMMITTEE

PROVIDED FOR BY ARTICLE 20 OF THE CONVENTION,
ASAT 19 MAY 2006

Afghanistan
China

Equatorial Guinea
Israel

Kuwait

Mauritania
Morocco

Poland

Saudi Arabia

Syrian Arab Republic
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Annex |11

STATESPARTIESTHAT HAVE MADE THE DECLARATIONSPROVIDED FOR
IN ARTICLES 21 AND 22 OF THE CONVENTION, ASAT 19 MAY 2006

State party

Algeria
Argentina
Australia
Austria
Belgium

Bosnia and Herzegovina
Bulgaria

Cameroon

Canada

Chile

Costa Rica
Croatia

Cyprus

Czech Republic
Denmark

Ecuador
Finland
France
Germany
Ghana

Greece
Hungary
Iceland
Ireland
Italy

Liechtenstein
Luxembourg
Malta
Monaco
Netherlands

New Zealand
Norway
Paraguay
Peru

Poland

132

Date of entry into force

12 October 1989
26 June 1987
29 January 1993
28 August 1987
25 July 1999

4 June 2003
12 June 1993
11 November 2000
24 July 1987
15 March 2004

27 February 2002

8 October 1991

8 April 1993

3 September 1996
26 June 1987

29 April 1988
29 September 1989
26 June 1987
19 October 2001
7 October 2000

5 November 1988
26 June 1987
22 November 1996
11 April 2002
11 February 1989

2 December 1990
29 October 1987
13 October 1990

6 January 1992

20 January 1989

9 January 1990
26 June 1987
29 May 2002
7 July 1988
12 June 1993



State party

Portugal 11 March 1989
Russian Federation 1 October 1991
Senegal 16 October 1996
Serbia and Montenegro 12 March 2001
Slovakia 17 April 1995
Slovenia 16 July 1993
South Africa 10 December 1998
Spain 20 November 1987
Sweden 26 June 1987
Switzerland 26 June 1987
Togo 18 December 1987
Tunisia 23 October 1988
Turkey 1 September 1988
Uruguay 26 June 1987
Ukraine 12 September 2003
Venezuela 26 April 1994

States parties that have only made the declaration provided for

in article 21 of the Convention, asat 19 May 2006

Japan 29 June 1999
Uganda 19 December 2001

United Kingdom of Great Britain

and Northern Ireland

United States of America

States parties that have only made the declaration provided for in

Date of entry into force

8 December 1988

21 October 1994

article 22 of the Convention, asat 19 M ay 2006°

Azerbaijan 4 February 2002
Burundi 10 June 2003
Guatemala 25 September 2003
Mexico 15 March 2002
Seychelles 6 August 2001

Notes
& A total of 51 States parties haveade the declaration under article 21.

® A total of 56 States parties hawede the declaration under article 22.
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Annex |V

MEMBERSHIP OF THE COMMITTEE AGAINST TORTURE IN 2006

Name of member

Ms. Saadia BELMIR

Mr. Guibril CAMARA

Ms. Felice GAER

Mr. Claudio GROSSMAN

Mr. Fernando MARINO

Mr. Andreas MAVROMMATIS
Mr. Julio PRADO VALLEJO
Ms. Nora SVAAESS

Mr. Alexander KOVALEV

Mr. Xuexian WANG

* Mr. Julio Prado Vallejdendered his resignation on April 2006.
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Country of nationality

Morocco
Senegal
United States of America
Chile
Spain
Cyprus
Ecuador
Norway
Russian Federation

China

Term expires on

31 December
2009
2007
2007
2007
2009
2007
2007*
2009
2009
2009



State party

Guinea

Somalia

Seychelles

Cape Verde

Antigua and Barbuda

Ethiopia
Chad

Cote d’lvoire
Malawi
Honduras

Kenya
Bangladesh
Niger
Burkina Faso
Mali

Turkmenistan
Mozambique

AnnexV
OVERDUE REPORTS

Date on which the report was due

Initial reports

8 November 1990
22 February 1991

3 June 1993

3 July 1993

17 August 1994

12 April 1995

7 July 1996
16 January 1997
10 July 1997

3 January 1998

22 March 1998
3 November 1999
3 November 1999
2 February 2000
27 March 2000

25 July 2000
14 October 2000

Ghana 6 October 2001
Botswana 7 October 2001
Gabon 7 October 2001
Lebanon 3 November 2001
Sierra Leone 24 May 2002
Nigeria 27 July 2002

Saint Vincent and the Grenadines 30 August 2002
Lesotho 11 December 2002
Mongolia 22 February 2003
Ireland 10 May 2003

Holy See 25 July 2003

Equatorial Guinea
Djibouti

Timor-Leste
Congo
Liberia

6 November 2003
5 December 2003

15 May 2004
18 August 2004
22 October 2005
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State party

Afghanistan
Belize
Philippines
Uganda
Togo

Guyana
Brazil
Guinea
Somalia
Romania

Serbia and Montenegro
Yemen

Jordan

Bosnia and Herzegovina
Seychelles

Cape Verde
Cambodia

Slovakia

Antigua and Barbuda
Costa Rica

Ethiopia

Albania

The former Yugoslav Republic
of Macedonia

Date on which the report was due

Second periodic reports

25 June 1992

25 June 1992

25 June 1992
25 June 1992

17 December 1992

[25 June 2088]

17 June 1993
27 October 1994

8 November 1994
22 February 1995
16 January 1996

9 October 1996
4 December 1996
12 December 1996
5 March 1997 [5 March 2009]*
3 June 1997

3 July 1997
13 November 1997
27 May 1998

17 August 1998
10 December 1998

12 April 1999
9 June 1999
11 December 1999

[9 June 2007]*

Namibia 27 December 1999

Tajikistan 9 February 2000

Cuba 15 June 2000

Chad 8 July 2000

Republic of Moldova 27 Decereb2000 [27 December 2007]*
Céte d’lvoire 16 January 2001

Democratic Republic of the @go 16 April 2001 [16 April 2009]*

* The date indicated in brackets is the revidaie for submission of the State party’s report, in
accordance with the Committee’s decision atitine of adoption of recommendations regarding
the last report of the State party.
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State party

El Salvador
Lithuania
Kuwait
Malawi
Honduras

Kenya
Kyrgyzstan
Saudi Arabia
Bahrain
Kazakhstan

Bangladesh
Niger

South Africa
Burkina Faso
Mali

Bolivia
Turkmenistan
Belgium
Japan
Mozambique

Ghana
Qatar
Botswana
Gabon
Lebanon

Afghanistan
Belize
Philippines
Senegal
Uganda

Uruguay
Togo
Guyana
Turkey
Tunisia

Date on which the report was due

16 July 2001
1 March 2001
6 April 2001
10 July 2001
3 January 2002

22 March 2002

4 September 2002
21 October 2002

4 April 2003 [April 2007]*
24 September 2003

3 November 2003
3 November 2003
8 January 2003
2 February 2004
27 March 2004

11 May 2004
24 July 2004
25 July 2004
29 July 2004
13 October 2004

6 October 2005
9 February 2005
7 October 2005
7 October 2005
3 November 2005

Third periodic reports

25 June 1996
25 June 1996
25 June 1996
25 June 1996
25 June 1996

25 June 1996
17 December 1996
17 June 1997

31 August 1997 [31 August 2005]*
22 October 1997 [30 November 1999]*
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State party

Libyan Arab Jamabhiriya
Algeria

Brazil

Guinea

Somalia

Malta

Liechtenstein

Romania

Nepal

Serbia and Montenegro

Yemen

Jordan

Bosnia and Herzegovina
Benin

Latvia

Seychelles
Cape Verde
Cambodia
Mauritius
Burundi

Slovakia

Antigua and Barbuda
Armenia

Costa Rica

Sri Lanka

Ethiopia
Albania
United States of America

The former Yugoslav Republic

of Macedonia
Namibia

Republic of Korea
Tajikistan

Cuba

Chad

Uzbekistan
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Date on which the report was due

14 June 1998
11 October 1998
27 October 1998

8 November 1998
22 February 1999

12 October 1999 [30 November 2004]*
1 December 1999
16 January 2000
12 June 2000 [12 June 2008]*
9 October 2000

4 December 2000
12 December 2000
5 March 2001 [5 March 2009]*
10 April 2001
13 May 2001

3 June 2001
3 July 2001
13 November 2001
7 January 2002
19 March 2002

27 May 2002
17 August 2002
12 October 2002
10 December 2002
1 February 2003 [1 February 2007]*

12 April 2003
9 June 2003 [9 June 2007]*
19 November 2003

11 December 2003

27 December 2003

7 February 2004
9 February 2004
15 June 2004
7 July 2004
27 October 2004



State party

Republic of Moldova

Cote d’lvoire

Lithuania

Democratic Republic of the @go
Kuwait

Malawi

El Salvador
Honduras
Kenya

Date on which the report was due

27 December 2004

16 January 2005
1 March 2005

16 April 2005 [16 April 2009]*
6 April 2005

10 July 2005
16 July 2005
3 January 2006
22 March 2006

Fourth periodic reports

Afghanistan
Belarus
Belize
Bulgaria
Cameroon

France
Philippines
Senegal
Uganda
Uruguay

Austria
Panama
Togo
Colombia
Ecuador

Guyana
Turkey
Tunisia
Chile
China

Libyan Arab Jamabhiriya
Australia

Algeria

Brazil

Guinea

25 June 2000
25 June 2000
25 June 2000
25 June 2000 [25 June 2008]*
25 June 2000

25 June 2000 [25 June 2008]*
25 June 2000
25 June 2000
25 June 2000 [25 June 2008]*
25 June 2000

27 August 2000 [27 August 2008]*
22 September 2000

17 December 2000
6 January 2001

28 Aprir001 [28 April 2009]*

17 June 2001

31 August 2001

22 October 2001

29 October 2001 [29 October 2005]
2 November 2001

14 June 2002

6 September 2002
11 October 2002
27 October 2002

8 November 2002
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State party

New Zealand
Somalia
Paraguay
Malta
Germany

Liechtenstein
Romania
Nepal
Bulgaria
Cameroon

Cyprus

Venezuela

Croatia

Serbia and Montenegro
Israel

Estonia
Yemen
Jordan
Monaco
Colombia

Bosnia and Herzegovina
Benin

Latvia

Cape Verde

Cambodia

Mauritius

Afghanistan
Belarus
Belize

Egypt
France

Hungary

Mexico

Philippines

Russian Federation
Senegal
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Date on which the report was due

10 January 2002
22 February 2003
10 April 2003
12 October 2003
20 October 2003

1 December 2003

16 January 2004
12 June 2004
25 June 2004
25 June 2004

16 August 2004
20 August 2004
7 October 2004
9 October 2004
1 November 2004

19 November 2004
4 December 2004
12 December 2004
4 January 2005
6 January 2005

5 March 2005
10 April 2005
13 May 2005
3 July 2005
13 November 2005

7 January 2006
Fifth periodic reports

25 June 2004
25 June 2004
25 June 2004
25 June 2004
25 June 2004

25 June 2004
25 June 2004
25 June 2004
25 June 2004
25 June 2004

[20 October 2007]*

[12 June 2008]*
[25 June 2008]*

[7 October 2008]*

[4 January 2009]*

[25 June 2008]*



State party

Switzerland
Uganda
Uruguay
Austria
Panama

Spain
Togo
Colombia
Ecuador
Guyana

Turkey
Tunisia
Chile
China

Date on which the report was due

25 June 2004 [25 June 2008]*
25 June 2004 [25 June 2008]*
25 June 2004
27 August 2004 [31 December 2008]*
22 September 2004

19 November 2004
17 December 2004
6 January 2005
25 Aprik005 [28 April 2009]*
17 June 2005

31 August 2005
29 October 2005
29 October 2005

2 November 2005

141



Annex VI

COUNTRY RAPPORTEURSAND ALTERNATE RAPPORTEURS

FOR THE REPORTS OF STATES PARTIES CONSIDERED BY

THE COMMITTEE AT ITSTHIRTY-FIFTH AND THIRTY-SIXTH
SESSIONS (IN ORDER OF EXAMINATION)

A. Thirty-fifth session

Report

Bosnia and Herzegovina: initial report
(CAT/C/21/Add.6)

Nepal: second periodic report
(CAT/C/33/Add.6)

Sri Lanka: second periodic report
(CAT/C/48/Add.2)

Ecuador: third periodic report
(CAT/C/39/Add.6)

Austria: third periodic report
(CAT/C/34/Add.18)

France: third periodic report
(CAT/C/34/Add.19)

Democratic Republic of the Congo
(CAT/C/37/Add.6)

Rapporteur
Ms. Gaer

Mr. Rasmussen

Mr. Mavrommatis

Mr. Grossman

Mr. EI-Masry

Mr. Camara

Mr. Marifio Menendez

B. Thirty-sixth session

Peru: fourth periodic report
(CAT/C/61/Add.2)

Georgia: third periodic report
(CAT/C/73/Add.1)

Guatemala: fourth periodic report
(CAT/C/74/Add.1)

United States: second periodic report
(CAT/C/48/Add.3)

Qatar: initial report
(CAT/C/58/Add.1)

Togo: initial report (CAT/C/5/Add.3)

Mr. Grossman

Mr. Mavrommatis

Mr. Grossman

Mr. Marino Menendez

Ms. Gaer

Mr. Mavrommatis

Republic of Korea: second periodic reporiMs. Gaer

(CAT/C/53/Add.2)
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Alternate

Mr. Wang

Mr. EI-Masry

Mr. Rasmussen

Mr. Marifio Menendez

Mr. Prado Vallejo

Mr. Grossman

Mr. Camara

Mr. Marino Menendez

Mr. Wang

Ms. Sveaass

Mr. Camara

Mr. Wang

Mr. Camara

Ms. Sveaass



Annex VII

REQUEST FOR EXTENSION OF THE MEETING TIME OF
THE COMMITTEE AGAINST TORTURE CONTAINED IN
PARAGRAPH 14 OF A/59/44

PROGRAMME BUDGET IMPLICATIONSIN ACCORDANCE
WITH RULE 25 OF THE RULES OF PROCEDURE OF THE
COMMITTEE AGAINST TORTURE

1. The Committee against Torture requests the General Assembly to authorize the
Committee to meet for an additional week per year as of its thirty-ninth session
(November 2007).

2. The activities to be carried out relate to: programme 24 Human Rights and Humanitarian
Affairs, and conference services; subprogramme 2.

3. Provisions have been made in the 2006-200@ramme budget for travel and per diem
costs of the 10 members of the Committee todttes two annual reguiaessions in Geneva,
one of 15 working days the second of 10 working days, with each preceded by a five-day
pre-sessional working group meeting, as wefoagonference services to the Committee and
the pre-sessional working group.

4. Should the General Assembly approve @ommittee’s request provisions for a total

of 10 additional meetings (fro@007) would be required. Tlaelditional meetings of the
Committee would require interpretation servicethmsix official languages. Summary records
would be provided for the 1@ditional meetings of the Committee. The proposed one-week
extension would require an additional 50 magein-session and 30 pages of post-session
documentation in the six languages.

5. Should the General Assembly accept the reiquade by the Committee against Torture,
additional resources estimated at 25,000 United Sdalés's for per diem costs for the members
of the Committee in relation to the extesrsiof its November session from 2007 would be
required under section 24 of the programmegetidor the biennium 2006-2007. Furthermore,
additional conference-servicing costs arenested at 697,486 dollars from 2007 under section 2;
and 2,520 dollars from 2007 under section 29 E.

6. The above requirements relating to tddigonal meetings of the Committee and the
pre-sessional working group are enumerated in the table below:

Requirementsrelating to additional meetings of the Committee
and the pre-sessional working group

2006
$
I.  Section 24. Human rights: travel, per diem and terminal expenses 25 D00
II.  Section 2. General Assemblyfaifs and conference services: 697 486
meeting servicing, interpretation and documentation
lll. Section 29 E. Office of Common Sump Services: support services 2 520
Total 725 000
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Annex VIII

DECISIONSOF THE COMMITTEE AGAINST TORTURE
UNDER ARTICLE 22 OF THE CONVENTION

A. Decisionson merits

Communication No. 172/2000

Submitted by: Mr. Danilo Dimitrijevic (represented by counsel)
Alleged victim: The complainant

Sate party: Serbia and Montenedro

Date of the complaint: 7 August 2000 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 16 November 2005,

Having concluded its consideration of complaint No. 172/2000, submitted to the
Committee against Torture by Mr. Danilo Dinjeric under article 22 afhe Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1. The complainant is Danilo Dimitrijevic a i®&n citizen of Roma origin, residing in
Serbia and Montenegro. He claims to be a vidfmiolations of article2, paragraph 1, read in
connection with articke 1 and 16, paragraph 1; articledldne; and articles 12 and 13 taken
alone and/or read in connectiamith article 16, paragraph 1, I8erbia and Montenegro, of the
Convention against Torture and Other Cruathuman or Degrading Treatment or Punishment.
He is represented by the Humanitarian Lamt€e(HLC), based in Belgrade, and by the
European Roma Rights Center (ERRC), based in Budapest, both non-governmental
organizations.

The facts as submitted by the complainant

2.1  Ataround noon on 14 November 1997, the complainant was arrested at his home in
Novi Sad, in the Serbian province of Vojvodiaad taken to the police station in Kraljevica

Marka Street. The arresting officer presented no arrest warrant; nor did he inform the
complainant why he was being taken into custody. However, since a criminal case was already
pending against him, in which he was chargeith weveral counts of larceny, the complainant
assumed that this was the reason for his arresmadie no attempt to resist arrest. At the police
station, he was locked into one of the officetlf an hour later, an unknown man in civilian
clothes entered the office, ordered him to dwipis underwear, handcuffed him to a metal bar
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attached to a wall and proceeded to beatwaittm a police club for approximately one hour from
12.30 p.m. to 1.30 p.m. He sustained numerous @gum particular on kithighs and back.

The complainant assumes that the man was a plain-clothes police officer. During the beating an
officer, whom the complainant knew by name, astered the room andhile he did not take

part in the abuse, he did not stop it.

2.2  The complainant spent the next three days, from 14 to 17 November 1997, during the
day, in the same room where he had beerebedduring that time he was denied food and
water, and the possibility of using the lavatory. Although the complainant requested medical
attention, and his injuries visibly required sudeition, he was not provided with any. During
the night he was taken from the police statmthe Novi Sad District Prison in the Klisa
neighbourhood. He was not ill-treated there. Atime was he told why he had been brought to
the police station, in contraviéeon of articles 192 (3), 195 and 1€&) of the Criminal Procedure
Code (CPC), which deals with podi powers of arrest and detention.

2.3 On 17 November 1997, the complainant was brought before the investigating judge of
the Novi Sad District Court, Savo Duédfor a hearing on the charges of larceny against him, in
accordance with article 165 of the Serbian @mahCode (Case file No. Kri. 922/97). Upon
noticing the complainant’s injuries, the judge issued a written decision ordering the police
immediately to escort him to a forensic specidbs the purpose of establishing their nature and
severity’ In particular, the judge ordered that sefsic medical expert examine the “injuries
visible in the form of bruises on the outsidelw suspect’s legs ....” The judge did not inform
the public prosecutor of the complainant’s injuries, even though, according to the complainant,
he should have done so in accordance with artigte(2) of the CPC. Rather than taking the
complainant to a specialist, as instructed, tHep@resented him with a release order, on which
the required internal registration number wassinig and which incorrectly stated that his
detention started at 11 p.m. on 14 Novembei7188hough he had been taken into custody

11 hours earlief. In the complainant’s view, this wan effort to evade responsibility for
subjecting him to the physical abuse he baen subjected to during that period.

2.4 Upon his release, and being ignorant sfrights under the law and frightened by his
experiences in the preceding three days, the complainant did not seek immediate medical
assistance. He did, however, go to a palkabwned photographic studio and had photographs
taken of his injuries. Hbas provided these photos, dated 19 November 1997. On

24 November 1997, and having coltad a lawyer, the complainaritended the Clinical Centre
of the Novi Sad Forensic Medicine Institute & examination. However, he never received
the report and was told that it had been sent to the investigating judge. The case file

(No. Kri. 922/97) was examined on several cogas by the complainant’s counsel but did

not contain the report. In response to qudri@s counsel, the Medical Institute stated in a
letter, dated 30 September 1999, that the reporbbad forwarded to the judge of the Novi Sad
District Court’ To date this report has noeen found in the case file.

2.5 Also on 24 November 1997, the complainant filed a criminal complaint with the
Municipal Public Prosecutor’s Office in Novi &aHe gave a detailed account of the incident

and alleged that the following crimes had been committed “extraction of statements, civil injury
and slight bodily harm”. He also submitted admcal certificateallegedly relating to injuries

caused to the complainant by police violence i84l@nrelated to the incident in question), a
medical report dated 18 November 1997, the poktease order, the Novi Sad District Court
Order, and photographs of his ingsi Despite many inquiries as to the status of his complaint,
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including a letter from the complainant’s lagry dated 3 March 1999, the Novi Sad Municipal
Public Prosecutor’s Office hasltd to date to respond in any way to the complaint. Criminal
proceedings against the complainant with resfmetite charges against him for larceny (Case
file No. Kri. 922/97) also remia pending. The complainant is currently serving a four-year
prison term for larceny in the Sremska Mitica Penitentiary, unrated to case file

No. Kri 922/97.

2.6 According to the complainant, under artit®3 (1) of the CPC, if the public prosecutor
finds on the basis of the evidence, that thereasonable suspicion that a certain person has
committed a criminal offence, he should requlestinvestigating judge to institute a formal
judicial investigation further tarticles 157 and 158 of the CPC. If he decides that there is no
basis for the institution of a formal judiciaiviestigation, he should inform the complainant of
this decision, who can then exercise his preregdb take over the prosecution of the case on
his own behalf - i.e. in his capacity of a “priggrosecutor”. As the Public Prosecutor did not
formally dismiss his complaint, the complainant concludes that he was denied the right
personally to take over prosecution of the case. As the CPC sets no time limit in which the
public prosecutor must decide whether or not tpuest a formal judiciahvestigation into the
incident, this provision is open to abuse.

The complaint

3.1  The complainant claims that he has extealall available criminal domestic remedies
by having filed a complaint with the Public Prosecutor’s Office. In the complainant’s view,
civil/administrative remedies would not provide sufficient redress in his’case.

3.2  The complainant submits that the allegatmhgolations of the Convention should be
interpreted against a backdrop of systematic pdliogality to which the Roma and others in the
State party are subjected, as vealithe generally poor human rights situation in the State party.
He claims a violation of article 2, paraghal, read in connectiomith articles 1, and 16,
paragraph 1, for having been subjected to pdhiatality inflicting on him great physical and
mental suffering amounting to torture, cruehuman and/or degrading treatment or punishment,
for the purposes of obtaining a confessiomtherwise intimidating or punishing hitn.

3.3 He claims a violation of article 12 aloaed/or read in connection with article 16,
paragraph 1, as the State party’s authorities fademnduct an official investigation into the
incident, which gave rise to this complaint daifled to respond to queries on the status of the
complaint. Since the public prosecutor’s office failed formally to dismiss his criminal complaint,
he cannot personally take over the prosecutidhetase. The complainant alleges that public
prosecutors in Serbia and Montenegro seldwstitute criminal proceedings against police

officers accused of misconduct and delay tenisal of complaints, sometimes by years,
thereby denying the injured party the right to prosecute his/her own case.

3.4  The complainant claims a violation ofiele 13 alone or reath connection with

article 16 of the Convention, a@espite exhaustion of domestemedies and all criminal
domestic remedies, he has received no redressemidlation of his rights. The State party’s
authorities have not even identified the police officer concetned.

146



3.5 Article 14 is also said tme violated, since the complainamas denied a criminal remedy
and has thus been barred from obtaining fairad@uate compensation in a civil lawsuit. The
complainant explains that under domestic lawg tifferent procedures exist, through which
compensation for criminal offences may be peds by criminal proceedings under article 103
of the CPC following criminal proceedings, amdby civil action for damages under articles 154
and 200 of the Law on Obligations. The first avenue was not an option, as no criminal
proceedings were instituted and the second waavaiied of by the complainant, as it is the
practice of the State party’s courts to suspend civil proceedings for damages arising from
criminal offences until prior completion of thespective criminal proceedings. Even if the
complainant had attempted to avail of tlesaurse, he would have been prevented from
pursuing it, as under articles 186 and 106 of thé €rocedure Code he would have to identify
the name of the respondent. Since the complaioatate remains unaware of the name of the
officer against whom he is claiming violations of his rights the institution of a civil action would
have been impossible.

State party’s submission on the admissibility and the merits

4. On 14 January 2003, the State party provided a submission, merely stating that it
“accepts” the complaint. Following a request for clarification from the secretariat, the State
party made another submission,2fhOctober 2003, in which it states that the “acceptance” of
the complaint implied that the State party recognized the competence of the Committee to
consider the complaint, “but not the respoiligjpof the State concerning the complaint in
question”. In addition, it submitted that the Mitrty on Human and Minority Rights of Serbia
and Montenegro is still in the process of collecting data from the relevant authorities of the
Republic of Serbia for the purposes of givangesponse on the merits. The State party has
provided no further information since that date.

Complainant’s comments on the State party’s submission on the admissibility and the
merits

5. On 25 November 2003, the complainant commented on the State party’s submissions.
He submits that by failing seriously to contest the facts and/or his claims, the State party has in
effect expressed its tacit acceptance of both.

I ssues and proceedings before the Committee as to the admissibility

6.1 The Committee notes the State party’s failanerovide information with regard to the
admissibility or merits of the complaint. In the circumstances, the Committee, acting under
rule 109, paragraph 7 of its rulekprocedure, is obliged taasider the admissibility and the
merits of the complaint in the light of the @lahle information, due weight being given to the
complainant’s allegations to the extent that they have been sufficiently substantiated.

6.2 Before considering any claim contaimeé complaint, the Committee must decide

whether or not it is admissible under arti2l2of the Convention. The Committee has

ascertained, as it is required to do under articlgpaagraph 5 (a), of the Convention that the

same matter has not been, and is not being ieeghunder another procedure of international
investigation or settlement. With respect to the exhaustion of domestic remedies, the Committee
has taken note of the information provided by tomplainant about the criminal complaint,

which he filed with the public prosecutor. clinsiders that the insurmountable procedural
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impediments faced by the complainant due to the inaction of the competent authorities made
recourse to a remedy that may bring effectilieiréo the complainant highly unlikely. In the
absence of pertinent information from the 8taarty, the Committee concludes that in any

event, domestic proceedings, if any, have been unreasonably prolonged since the end of
November 1997. With reference to article 22agaaph 4, of the Convention and rule 107 of

the Committee’s rules of procedure the Committee finds no other obstacle to the admissibility of
the complaint. Accordingly, declares the complaint admissible and proceeds to its examination
on the merits.

I ssues and proceedings before the Committee asto the merits

7.1  The complainant alleges violations by Btate party of article 2, paragraph 1, in
connection with articld, and of article 16, paragraphdt,the Convention. The Committee

notes in this respect the complainant’s description of the treatment he was subjected to while in
detention, which can be characterized as seveneopauffering intentnally inflicted by public
officials for such purposes as obtaining frbim information or a confession or punishing him

for an act he has committed, or intimidagtior coercing him for any reason based on
discrimination of any kind in the context oktimvestigation of a crime. The Committee also

notes the observations of the investigating juddlke respect to his injuries, and photographs of

his injuries provided by the complainant. It ebges that the State party has not contested the
facts as presented by the complainant, which took place more than seven years ago, and observes
that the medical report prepared after the examination of the complainant and pursuant to an
order of the Novi Sad District Court Judge, has been integrated into the complaint file and

could not be consulted by the complainantigrcounsel. In the circumstances, the Committee
concludes that due weight must be given toctiraplainant’s allegations and that the facts, as
submitted, constitute torture within theeeming of article 1 of the Convention.

7.2 In light of the above finding of a vidlan of article 1 of the Convention, the Committee
need not consider whether there was a viotatif article 16, paragraph 1, as the treatment
suffered by the complainant under article 1 exceleeldreatment encompassed in article 16 of
the Convention.

7.3 Concerning the alleged violation ofieles 12 and 13 of the Convention, the Committee
notes that the public prosecutor never inforrtiedcomplainant whether an investigation was
being or had been conducted after the crah@omplaint was filed on 24 November 1997. It
also notes that the failure to inform the compdaitof the results of such investigation, if any,
effectively prevented him from pursuing a Ygate prosecution” of his case. In these
circumstances, the Committee considers that the State party has failed to comply with its
obligation, under article 12 of ti@onvention, to carry out a promghd impartialnvestigation
whenever there is reasonable ground to belieakeath act of torture has been committed. The
State party also failed to comply with its olalipn, under article 13, to ensure the complainant’s
right to complain and to have his case promptly and impartially examined by the competent
authorities.

7.4  As for the alleged violation of articlel of the Convention, the Committee notes the
complainant’s allegations that the absencerwhinal proceedings deprived him of the
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possibility of filing a civil suit for compensation. imew of the fact that the State party has not
contested this allegation and given the passage of time since the complainant initiated legal
proceedings at the domestic level, the Commiteeeltdes that the Staterpahas also violated
its obligations under article 14 ofalConvention in the present case.

8. The Committee, acting under article 22, paaphr7, of the Convention, is of the view
that the facts before it disclose a violatioradfcles 2, paragraph 1, @onnection with article 1,
12, 13, and 14 of the Convention against Teramd Other Cruel, Inhuman or Degrading
Treatment or Punishment.

9. The Committee urges the State party toguote those responsible for the violations
found and to provide compensation to the complatinin accordance with rule 112, paragraph 5,
of its rules of procedure, to inform it, with@® days from the date of the transmittal of this
decision, of the steps taken inpesase to the views expressed above.

Notes

% The Federal Republic of Yugoslavia (whichadlged its name to Serbia and Montenegro
on 4 February 2003) succeeded the SotiRkpublic of Yugoslavia on 27 April 1992.

® This order has been provided.

¢ This release order has been provided.

4 This letter has been provided.

¢ He refers to international jurisprudence to support this claim.

" In this context, the complainant providepags from various national and international
non-governmental organizations and tten€uding Observations of CAT of 1998,
A/54/44, paras. 35-52.

9 To supporthis argument that the treatment he reediwas torture, cruel, inhuman and/or
degrading treatment or punishment, he refiette United Nations Code of Conduct for Law
Enforcement Officials, the United Nations BodyRyfnciples for the Protection of All Persons
under Any Form of Detention or Imprisonmettite United Nations Basic Principles on the Use
of Force and Firearms by Law Enforcement O#is, the Council of Europe’s Declaration on
the Police and the European Court of Human Rights.

" The complainant refers to communication No. 59/196arnacio Blanco Abad v. Spain,
Views adopted on 14 May 1998.

' In this regard, he refers to decisimithe Human Rights Committee in particular

communication No. 88/198Gustavo Raul Larrosa Bequio v. Uruguay, Views adopted
on 29 March 1983, para. 10.1
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Communication No. 174/2000

Submitted by: Mr. Slobodan Nikoli; Mrs. Ljiljana Nikoli¢ (represented
by the Humanitarian Law Center)
Alleged victims: The complainant’s son, N.N. (deceased); the complainants
Sate party: Serbia and Montenegro
Date of complaint: 18 March 1999 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 24 November 2005,
Adopts the following decision under article 22, paragraph 7, of the Convention.

1. The complainants are Mr. Slobodan Nika@nd his wife, Mrs. Ljiljana Nikod, nationals
of Serbia and Montenegro, born on 20 Decaenil®d7 and on 5 August 1951. They claim that
the State party’s alleged failure to proceed fwompt and impartignvestigation of the
circumstances of their son’s death constitutes a violation by Serbia and Montenegro of
articles 12, 13 and 14 of the Convention. Thmplainants are represented by counsel.

The facts as submitted by the complainants

2.1  On 19 April 1994, the complainants’ son, N.N., born on 19 April 1972, died in Belgrade.
The post-mortem examination of his corpseswarried out on 25 April 1994 by a medical team

of the Institute for Forensic Medicine of the Faculty of Medicine in Belgrade. The autopsy

report states that the death was caused by damage to vital brain centres caused by the fracture of
cranial bones and haemorrhage from the reptdithe aorta and the torn blood vessels

surrounding the multiple bone fractures. Theseriegu'were inflicted vith a brandished, blunt

and heavy object”.

2.2 According to the police report, the complainants’ son was found dead on the sidewalk in
front of building No. 2 at Pariske Komune &t in Novi Beograd on 19 April 1994. He had

fallen out of the window of apartment No. 82 og t0th floor of the same building at 9.40 a.m.

In an attempt to escape his arrest by tHe@ohe had connectedwsral cables and had tied

them to a radiator. When trying to desdéo the subjacent window on the ninth floor, the

cables broke apart and N.Nllfen the concrete pavement.

2.3 According to police inspector J.J., this dent was preceded by the following events:

On 19 April 1994, he and two other inspectors, Z.P. and M.L., went to apartment No. 82 at

2, Pariske Komune Street to arrest the complaioarthe basis of a warrant, as he was suspected
of having committed several property-related nfes. Through a slit above the threshold of the
entrance door, they noticed a shadow in the corridor. Assuming that N.N. was in the apartment,
they unsuccessfully called on him to open the dddter having ordered an intervention team to
break the entrance door, inspector J.J. warned tNatithe police would f@ibly enter the flat,

if he continued to refuse opening the door. thgn went to the eleventh floor and entered the
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flat located directly above apartment No. &Zom a window, he saw N.N. looking out of the
window below. After having returned to apartment No. 82, J.J. again called on N.N. to
surrender, promising that he would not be subjetdgahysical violence. The intervention team
then broke the door of the apartment, where thidy found M.K., the girlfriend of the deceased,
who was crying and stated that N.N. had fabet of the window. Looking out of the window,
J.J. saw the body of a man lying on the sidewalk.

2.4  The deceased was identified as N.N., basedbcuments found in one of his pockets, as
well as by M.K., and his death was established pyysician of the Secretariat for Internal
Affairs. At around 10.30 a.m., the investigatjudge of the Belgrade District Court, D.B.,
arrived together with the deputy public prosecuatathe District of Belgrade (hereafter “deputy
public prosecutor”), V.M., inspected “the scene of the crifriaterviewed M.K. and ordered

that the body of the deceased be sent to the Institute of Forensic Medicine for an autopsy.

2.5  The report of the investigating judge stadked several police officers informed him

that N.N. had “categorically declined” to unloitie door after having argued with the police for
some time. When they entered the flat, theedsed “had just jumped out of the window”.

M.K. confirmed that N.N. had refused to opendo®r. When she tried to snatch the keys of the
apartment from his pocket, he told her thawoaild rather escape through the window than to

open the door. Although she did not see whppbaed in the room from where N.N. had tried

to escape, M.K. concluded from his absencehikadtad jumped out of the window, when the
policemen entered the flat. She stated that there was no physical contact between N.N. and the
members of the police intervention team. Apastrfrthe cables tied to the radiator, the report
mentions that a white three-socket extensiale was hanging on a tree above the sidewalk

where the corpse of the deceased wagly@ne single- and one double-wire of around

2.5 metres length each were tied to the socket box - probably the missing ends that had been tol
from the cables tied to the radiator. Lastly, the report states that the investigating judge ordered
the police to interview all withesses of the incident.

2.6  On 22 April 1994, the deputy public prosecutor advised the complainants that he
considered that their son’s death had beesexhiby an accident and that, accordingly, no
criminal investigation would be initiated.

2.7  On 18 July 1994, the complainants brought charges of murder against unknown
perpetrators, asking for a criminal investign to be initiated bthe Belgrade public
prosecutor’s office. They claimed that thdig® clubbed their son with a blunt metal object,
thereby causing his death, and subsequentlwthre corpse out of the window to conceal the
act. On 12 August and on 5 December 1994, the deputy public prosecutor informed the
complainants that no sufficient grounds exidtadnstituting criminal proceedings, and advised
them to file a criminal report with the publjicosecutor’s office, submitting the evidence on
which their suspicion was based.

2.8 In the meantime, the investigating judgd hequested a commissiohmedical experts
of the Belgrade Institute of Forensic Medicine, composed of the same doctors who had
conducted the autopsy, to prepare an expert@pion the death of N.N. In their report dated
22 November 1994, the experts clmged on the basis of the autopsy report, as well as other
documents, that the location, distribution and $ypkinjuries observed on N.N. indicated that
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they were the result of the fall of his body franconsiderable height on a wide, flat concrete
surface. The “signs of the injury reactiqirzhalation of blood and [...] bruises around the
wounds and torn tissues)” indicated that N.Nswhve at the moment when he incurred the
injuries.

2.9 On 13 and 24 January 1995, the complainaraiienged inconsistencies in the medical
findings of the expert commission, as well aghie autopsy report, and requested the Belgrade
District Court to order another forensic expertisom a different institution at their expense.

2.10 On 27 June 1995, the complainants soughintiervention of the Public Prosecutor of
the Republic, who, by reference to the forensjoegtise of the expert commission, affirmed the
position of the deputy public prosecutor. Simiiathe Deputy Federal Public Prosecutor, by
letter of 8 January 1996, advisee complainants that there were no grounds for him to
intervene.

2.11 Atthe complainants’ request, Dr. Z.Spatghologist from the Institute of Forensic

Medicine of the Belgrade Military Hospitayaluated the autopsy report of 19 April 1994 and

the expert commission’s forensic findings2# November 1994. In a letter of 21 March 1996,

he informed the complainants that, although the described injuries could be the result of the fall
of the body of the deceased from a considerabighhet could not be excluded that some of the
injuries had been inflicted prior to the fall. He criticized (a) that the autopsy had been carried out
six days after the death of N.N.; (b) that teports did not describe any decomposition changes
of the body; (c) that the autopsy report stdated the brain membranes and brain tissue of the
deceased were intact, while at the same tinieg¢he presence of brain tissue on the front side

of his sweatshirt; (d) the contration between the size of the rupture of the aorta (3 cm x 1 cm)
and the relatively small quantity of blood foundlre chest cavity (800 ccm); (e) the expert
commission’s finding that the first contacttbe deceased’s body with the ground was with his
feet, resulting in transverse fractures of the loleg bones instead of diagonal fractures, which
would usually result from a similar fall; (f) the ueak description by the expert commission of

the mechanism of injuries, i.e. “that the first contact of the body was with the feet which caused
feet and lower leg fractures, which was followed by bendimg)twisting (extensioand

rotatior) of the thorax”, given that extensiomeans stretchingf the body rather than bending;

and (g) that the autopsy report diagnodeabllement, i.e. the separation of the skin of
subcutaneous tissue from the muscle membranieoexternal side of the left thigh, although
such an injury was usually “inflicted by a straolgw with a brandished blunt weapon”, i.e. “the
blow of the body on the ground”, which was unlikely to occur after a fall on the feet and a
fracture of both lower leg bones.

2.12 By letter of 28 August 1996, the complainadwyer requested the Belgrade Public
Prosecutor’s Office to order amalr forensic expertise, to lsenducted by the Institute of
Forensic Medicine of either the Belgrade Military Hospital or the Faculty of Medicine of
Novi Sad, and, for that purpose, to exhume the laddy.N. at the expense of the complainants
to address the doubts expressed by Dr. Z.&dttion, he requested clarification of the
following questions: (a) the time and place of death; (b) whether the contusions of the brain and
the wound on the lower forehead of the deceasett have been the consequence of injuries
inflicted by blows before the fall; (c) wheth#ne small quantity of blood found in the chest
cavity indicated that N.N. was already dead at the time of the fall, given that a living person
discharges about 70 millilitres of blood from the ladiricle into the aorta with every heartbeat
(totalling about 4.9 litres per mirajt (d) how it could be explaidehat the autopsy report did
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not establish any circular fractures of the booiethe base of the cranium after a fall from a
height of 20 to 30 metres; and (e) which partthefbody would usually be damaged after a fall
from this height, based on the weight of bwoely, its free movement during, as well as the
velocity of the fall.

2.13 On 2 October 1996, the complainants’ lawyquested the Belgrade Public Prosecutor’s
Office that several potential witnesses be interviewed either by the Serbian Ministry of the
Interior or by the Secretariat for Internal Afainf Novi Sad: (a) the complainants, to find out
whether M.K., when delivering the tragic news of their son’s death, said: “Aunt Ljilja, they have
killed Nikolica - they have killed Dumpling!”; (b) R.J. and Z.T., colleagues of the mother, who
were present when M.K. told the mother that$wn had died; (c) M.K., to establish whether she
saw N.N. tying the cables to the radiator; vwieethe had been sleeping and, if so, whether he
was already dressed when théigmarrived at the door; how it waossible that she did not see
N.N. jump out of the window, if she was iretsame room; or, alternatively, how she could
claim that there was no contact between Nl thhe policemen, if she was in another room;

(d) neighbours in building No. 2, Pariske Komune Striegbarticular D.N., the tenant of the flat
above apartment No. 82, and S.L., who removed thledical traces in front of the building, to
ask him what exactly he removed and whether tHehis before or after the end of the in situ
investigation; (e) several friend$ the deceased, to find out whether N.N. had a fight with M.K.
prior to 19 April 1994 and whether M.K. had threaenhat she would “fix him”; (f) officials of
the Belgrade Central Prison, to elucidateetiler N.N. had escaped from prison, but was
subsequently released on probation by decisid8 July 1993 of the deputy public prosecutor;
and (g) A.N., the sister of N.N., to ask drether an intervention team of the Belgrade
Secretariat for Internal Affairs came to hextfin January 1994, threatening that they would
throw N.N. from the sixth floor, should they capture him.

2.14 In areport dated 27 November 1996, the gasdical experts who prepared the autopsy
report and the first forensic pertise dated 22 November 1994 illdismissing the questions
asked by the complainants’ lawyer (para. 2.12pasvague, addressed the objections raised by
Dr. Z.S. (para. 2.11), observing (a) that it wasausitomary to state the time and place of death
in an autopsy report, as this information vaready contained in the report of the doctor
establishing the death and in the police report; (b) that the reason for the late autopsy was that tf
blood of the deceased (presumably a drug addis)tested for HIV and that the results were
received late on Friday, 22 April 1994, so ttie autopsy could not be carried out before
Monday, 25 April; (c) that the corpse had b&ept in a refrigerator and only started to
decompose during the autopsy and its subse@lesniing and transport to the hospital chapel;
(d) that the purpose of the autopsy report wasdtord the injuries and changes of the body of
the deceased, rather than to explain hovwbthé tissue came on his sweatshirt; it could have
passed through his nose or mouth, as the fiark savity, which forms the roof of the nose
cavity and of the pharynx, displayed numeroastiures of the skull Ise bones, which were
always accompanied by ruptumafsthe attached hard brain tigsye) that the little amount of
blood found in the chest cavity of the deceased was not due to death prior to the fall but to the
considerable blood loss resulting from his injuriesti@t Dr. Z.S. himself did not rule out that a
fall on the feet could cause transversal fractureeefeg bones; (g) that the bending of the body
following the contact of the feet with the groutid not exclude that numerous injuries, such as
the aorta rupture, led to hyperextension of the p{fgythat the mechanism of the fall first on the
feet and, in a second phase, on the left sif the body and the head explainedddmllement in

the region of the left thigh, the fissure on the lovedt forehead, the fracture of the skull bones,
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and the brain contusions; and (i) that theda the feet reduced the body’s impact on the
ground, which explained why the autopsy repacbrded neither protrusion of the thigh bone
heads through pelvic bones, nor alar fractures of the skull base.

2.15 On 26 February and 18 June 1997, the congpitshlawyer requested the district public
prosecutor to resubmit his questions (para. 2.1#)ga@ommission of forensic experts to seek
clarification of the contradiatns between the experts’ findings and the findings of Dr. Z.S.

2.16 On 21 August 1997, Dr. Z.S. commented on the experts’ second forensic report

(para. 2.14), criticizing (a) that the experts hatiprovided a satisfactory explanation as to why
the result of the HIV test had not been incldide the autopsy report; (b) the contradiction
between the experts’ finding that the brain tissue on the deceased’s clothes came through his
nose and mouth and the statement in the aut@msyt that the mucous membrane of the lips
and mouth cavity were “examined in detail” buatthno signs of injuries [were] observed”, and
that no “foreign content”, i.e. traces of brassue, was found in the nose and mouth; (c) the
experts’ failure to identify the part of thedim from which brain tissuwas missing; (d) their

failure to explain why such a small amounbtdod was found in thébracic cavities, given

that the complainants’ son probably continued to breath for some time following the infliction of
the injuries, that the total blood flow of adudt is 5,000 ml per minute, and that blood pressure
is the highest near the heart where the 3 x 1 cm aorta fissure was located; (e) the experts’
superficial and contradictory degation of the bone fractureand (f) their conclusion that all
recorded injuries resulted from the body’s fall on the concrete ground, ignoring the possibility
that some injuries could habeen inflicted with a blunt mechanical weapon before the fall.

2.17 In a letter of 29 August 1997 to the Department for the Control of Legality of the

Belgrade City Secretariat for Internal Affairsetbomplainants drew attention to the fact that
inspector J.J. reportedly was crying when the stigating magistrate arrived at Pariske Komune
Street No. 2 and that he went on vacation thewiofig day. They referred to the case of N.L.,

who had allegedly been forced to wear a pitaof vest, on which heeceived blows with a

baseball bat during his interrogation by, inter alia, inspector J.J., leaving few traces and causing a
slow and painful death after two weéks.

2.18 On 30 August 1997, the complainants brought charges of murder against police
inspectors J.J., Z.P. and M.L., alleging thaythad maltreated their son with hard round objects
(such as a baseball batflicting a number of grave injuries to his body, thereby voluntarily
causing his death. Assuming that the transvéraetures of the lower legs had been inflicted
prior to the fall, it could be ruled out thattinjured had tried to escape through the window.

The complainants also claimed that the police had breached the Code of Criminal Procedure
(a) by forcibly entering the flat without thgesence of a neutral witness; (b) by calling the
investigating magistrate 30 minutes after the incident, rather than immediately, allegedly to
remove incriminating evidence and to put Mdf. tranquilizers; (c) by interviewing no other
witnesses than the police inspectors; (d) by having the deceased’s body identified by M.K. rather
than by his family; (e) by failing to seal the door or to return the keys of the apartment to the
complainants; and (f) by sending M.K. to delitiee tragic news to the complainants. The
complainants also informed the district prosecutor that several withesses could testify that the
police had previously shot at and threatetinir son. They challenged the deputy public
prosecutor for bias, since he halceady indicated that he would reject any criminal charges.
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2.19 Atfter the District Public Prosecutorchdecided, on 24 September 1997, not to initiate
criminal proceedings against inspectors J.J., Z.P. and M.L., the complainants, on 4 October 199°
filed a request for an investigation of their son’s alleged murder with the Belgrade District

Court? In particular, they requested the investiggjindge to interrogate J.J., Z.P. and M.L. in

the capacity of accused, to detain them on rehia order to prevent any interference with
witnesses, to summon and examine certain wsggdncluding the complainants themselves,

and to seek clarification of the remaining forensmnsistencies. Bytr of 28 January to the
President of the District Court, the complainants criticized that only one of their requests, i.e. the
interrogation of the police inspectors, had beenmled with. They also challenged that the
authorities persistently refused to state the time of their son’s death, that no explanation had bee
given for the numerous bruises on the deceased’s body, that the Institute of Forensic Medicine
had refused to hand out any photographs oflédoeased and that its forensic findings were
intended to conceal their sonsuse by the police, that M.K. had given three different versions

of the incident to the investigating judge, the complainants, and her friends, respectively, and
that not a single pedestrian on the busy stfeetag apartment No. 82 had witnessed their son
jumping out of the window.

2.20 By decision of 17 February 1998&e Belgrade District Court found that the absence of

any physical contact between the police inspectors and the deceased had been established on t
basis of the concurring statements of J.J., @i@.M.L., the report of the investigating judge, as

well as the police report of 19 April 1994, and fimelings and opinions of the experts from the
Institute of Forensic Medicinef the Belgrade Faculty dfledicine dated 22 November 1994

and 27 November 1996. It concluded that thveeee no grounds for conducting an investigation
against the charged police inspectors for the criminal offence of murder.

2.21 On 13 March 1998, the complainants appeal¢de Supreme Court of Serbia and
Montenegro and, on 23 March, they supplementenl thkasons of appeal. They challenged
that the District Court had ifad to address their arguments or the objections raised by

Prof. Dr. Z.S., an internationally renowned extselected by the United Nations for autopsies
conducted on the territory of the former Yugogawhile merely relying on the contradictory
findings of the commission of forensic expertsl @m the unscrutinized statements of M.K., as
well as of the charged inspectors themselvesnagone of whom criminal proceedings had
previously been instituted for similar conduct. figerprints of the deeased had been found in
apartment No. 82; the cables attached to the radiator had not even been examined for his
biological traces.

2.22 By decision of 21 May 1998he Supreme Court of Serbia in Belgrade rejected the
complainants’ appeal as unfounded. It endotledindings of the Belgde District Court,
considering that the commission of experigis supplementary findings and opinions of
27 November 1996, responded to all objection®dhls/ the complainants’ lawyer and by
Dr. Z.S. in a precise manner.

The complaint

3.1 The complainants claim thiie State party failed to proceed to a prompt and impartial
investigation of their son’s dea#imd alleged prior torture, in vetion of article 12, although the
forensic evidence submitted by the complainants strongly suggested that their son was the victin
of an act of torture within the raaing of article 1 of the Convention.
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3.2  They submit that other inconsistencieshertsupported their suspicion, inter alia:

(a) the fact that N.N. was explicitly told thatWweuld not be subjected to physical force, if he
opened the door of apartment No. 82; (b) that the search warrant issued on 19 April 1994 only
authorized the police to enter the apartment ¢éarsh for goods related to criminal offences”,
rather than to arrest N.N., and that it stated 11 a.m. as the time of the entry, although the police
report stated 9.40 a.m. as the time of deattl;(a) that it was unreasonable to expect that

anyone would risk his life by trying to climb firothe tenth to the ninth floor of a high-rise, only
secured by some electric cables, break tleloww and enter the apartment on the ninth floor,

only in order to find himself in the same sitaatias before, assuming that the police had plenty
of time to reach the (presumably locked) door of the apartment on the ninth floor before this
could be opened from inside.

3.3  The complainants claim that the dismiggadll their motions to initiate criminal
proceedings, and of their subsequent appeadgsdoubts about the impatrtiality of the Serbian
authorities’ investigation into N.N.’s death arlibged prior torture, thus disclosing a violation
of article 13 of the ConventiorThus, the investigating judge hadver initiated an investigation
or even heard the complainants; none of tliregses named by the complainants’ lawyer was
ever heard or cross-examined.

3.4  The complainants submit amicus curiae by Human Rights Watch/Helsinki
dated 24 November 1997, which states that[ilreconsistencies in the various police and
medical reports could only be adequyaeeddressed in a court of law”.

3.5 For the complainants, the State party’s faitarmvestigate the circumstances of their
son’s death de facto prevents them from eiserg their right to a fair and adequate
compensation, guaranteed in article 14 of the €ohen, as the legal successors of their son and
as indirect victims of the acts tfrture that he had presumablgen subjected to. They refer to

a similar case, in which the European Couttlafnan Rights found that the disappearance of the
applicant’s son amounted to inhuman and degra@agment within the eaning of article 3 of

the European Convention, and awarded £15,06tpeasation for the disappeared son’s pain
and suffering and an additional £20,000tfoe applicants’ own anguish and distress.

3.6  The complainants submit that the samé&eanaas not been and is not being examined
under another procedure of intational investigation or #eement, and that they have
exhausted all available domestic remedies.

Committee' srequest for State party’s observations on the admissibility and the merits

4.1 By notes verbales of 2 Novemi2800, 19 April 2002 and 12 December 2002, the
Committee requested the State party to submit its observations on the admissibility and merits of
the communication. On 14 January 2003, the State party informed the Committee that it
“accepts the individual complaint No. 174/2000".

4.2  After consultations with th®ecretariat, the State party, on 20 October 2003, explained
that “the acceptance”, in its note verbafel4 January 2003, “implies that Serbia and
Montenegro recognizes the competence ef@Gbmmittee against Torture to consider the
aforementioned [complaint], but not the respbifisy of the State concerning the individual
[complaint] in question”.
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4.3  Atthe same time, the State party adviseddbmmittee that it was still in the process of
collecting data from the relevant authorities iderto prepare its observations on the merits of
the complaint. No such information has been received to date.

I ssues and proceedings before the Committee asto the admissibility and the merits

5. Before considering any claim contadne a communication, the Committee against
Torture must decide whether or not it israsssible under article 22 of the Convention. The
Committee has ascertained, as it is required tondier article 22, paragraphs 5 (a) and (b), of
the Convention, that the same matter has nemb&nd is not being, examined under another
procedure of international investigation or setiat, and that the complainants have exhausted
all available domestic remedies. It therefopnsiders that the complainant’s claims under
articles 12, 13 and 14 of the Convention are adbiesand proceeds to its examination on the
merits.

6.1 The Committee has considered the commuoicati the light of all information made
available to it, in accordance with article 22, gmagh 4, of the Convention. It regrets that the
State party has not submitted any observationthe substance of the complaint and observes
that, in the absence of any such observationsywaught must be given to the complainants’
allegations, to the extent that they are substantiated.

6.2  The Committee must decide, pursuant tolarfi2 of the Convention, whether there are
reasonable grounds to believe that arhtbrture has been committed against the
complainants’ son prior to his death andoif whether the State party’s authorities complied
with their obligation to proceed smprompt and impéal investigation.

6.3  The Committee considers that the follogvelements cast doubts on the sequence of
events leading to the death of the complainants’ son, as established by the State party’s
authorities:

€)) The fact that the autopsy report states that the injuries “were inflicted with a
brandished, blunt and heavy object”, thus suggestiagN.N. had been tortured prior to his fall
from the window of apartment No. 82;

(b) The statement by inspector J.J. ttmpromised N.N. that he would not be
subjected to physical violence, if bpened the door of apartment No. 82;

(c) The fact that the search warrgssued on 19 April 1994 did not explicitly
authorize the police to arrest N.N., and that it states 11 a.m. as the time of entry into the
apartment, although the death of N.N. ocedrat 9.40 a.m., according to the police report;

(d) The contradiction between the policpad and the report of the investigating
judge (both dated 19 April 1994) as to the voluntaature of the death of N.N., describing it as
an accident resulting from the deceased’s atteémpscape his arrest (police report) or as the
result of what appears to have beesuicide (investigation report: “Nikélhad just jumped out
of the window”);

(e) The absence of witnesses who would have confirmed that N.N. jumped out of the
window of apartment No. 82;
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() The alleged inconsistencies irettestimony of M.K. (paras. 2.5 and 2.19);

(9) The fact that the investigating judgeived at Pariske Komune Street No. 2 only
at 10.30 a.m., apparently because he had notibgmed of the death until 30 minutes after
the incident, and that, despiteslurder to interview all witnesses, allegedly only the concerned
police inspectors were interviewed;

(h) The alleged inconsistencies in theogsly report and in the forensic findings of
the expert commission and, in particular, theeobpns raised by Dr. Z.S., particularly his
statement that it could not be excluded that sohtke injuries had been inflicted prior to the
fall, which in turn might haveeen inflicted by treatment wiolation of the Convention;

0] The alleged prior involvement of insgtor J.J. in an act of torture; and

() The uncertainty about prior threats iy police and attempts to arrest N.N.,
allegedly involving the use of firearms by the police.

6.4  On the basis of these elements, the Citteenconsiders that ¢ine were reasonable
grounds for the State party to irstigate the complainants’ allegani that their son was tortured
prior to his death.

6.5  The question therefore arises whetheirthestigative measures taken by the State
party’s authorities, in particuldry the Belgrade deputy publicgsecutor, were commensurate to
the requirement of article 12 of the Contien to proceed to a prompt and impartial
investigation of the events preceding the deatN.df. In this regard, the Committee notes the
complainants’ uncontested claim that the dgpuiblic prosecutor advised them already on

22 April 1994, i.e. three days before the autofisgt he would not initiateriminal proceedings
ex officio, as he considered thebn’s death an accident, and that he did not examine any of the
witnesses named by their lawyer. It also ndit@s the investigating judge entrusted the same
forensic experts, who had conducted the autopily,the preparation of both expert opinions,
with a view to addressing the alleged inconsisies in their own autoggeport, despite several
requests by the complainants to order arfsieexpertise from another institution. The
Committee concludes that the investigationhaf circumstances of the death of the
complainants’ son was not impiat and therefore in violatioaf article 12 of the Convention.

6.6  With regard to the alleged violationasticle 13, the Committee observes that, although
the complainants were entitled to complain to the courts after the deputy public prosecutor had
decided not to institute criminal proceedings against J.J., Z.P. and M.L., both the Belgrade
District Court and the Supreme@t based their finding that there had been no physical contact
between the police and N.N. exclusively on evidence that had been challenged by the
complainants and which, according to them, was flawed by numerous inconsisteRots.

courts dismissed the complainants’ appealbauit addressing theirguments. The Committee
therefore considers that the State party’s courts failed to examine the case impatrtially, thereby
violating article 13 of the Convention.

7. The Committee against Torture, acting uraléicle 22, paragraph 7, of the Convention
against Torture and Other Cruel, Inhumamegrading Treatment or Punishment, concludes
that the State party’s failure to proceed tarapartial investigation of the death of the
complainants’ son constitutes a violatwinarticles 12 and 13 of the Convention.
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8. Concerning the alleged violationaticle 14 of the Convention, the Committee
postpones its consideration until receipt ofitifermation requested from the State party in
paragraph 9 below.

9. Pursuant to rule 112, paragraph 5, of itsgwf procedure, the Committee wishes to

receive from the State party, within 90 days, information on the measures taken to give effect to
the Committee’s Views, in particular on the initiation and the results of an impartial investigation
of the circumstances of theath of the complainants’ son.

Notes

% The term “scene of the crime” is used in the police report dated 19 April 1994.

b Seea newspaper article submitted by the auth&/REME Magazine, 9 March 1996, “The
deadly bat”.

¢ In accordance with Section 60 of the Cod€nminal Procedure of the State party, the injured
party may apply for criminal proceedings to bstituted, if the public prosecutor finds that there
are no sufficient grounds to initiateiminal proceedings ex officio. If the investigating judge
rejects the request for the initiation of crimipabceedings, a special chamber of the competent
court decides whether such proceedings shall be initiated. Sgedution 159.

4 See Belgrade Districtd@irt, decision of 17 February 1998, Ki. No. 898/97 (Kv. No. 99/98).
¢ See Supreme Court of Serbia in Belgrade, decision of 21 May 1998, KZ. 1l 224/98.
" See European Court of Human Rigltsrt v. Turkey, Judgement of 25 May 1998.

9 See paras. 2.20-2.22 above.
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Communication No. 181/2001

Submitted by: Suleymane Guengueng et al. (represented by counsel)
Alleged victims: The complainants

Sate party: Senegal

Date of complaint: 18 April 2001 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 17 May 2006,

Having concluded its consideration of communication No. 181/2001, submitted to the
Committee against Torture by Suleymane Guengural. under article 22 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into account all the information made available to it by the complainants
and the State party,

Adopts the following decision under article 22 of the Convenfion.

1.1  The complainants are Suleymane Guengueng, Zakaria Fadoul Khidir, Issac Haroun,
Younous Mahadijir, Valentin Neatobet Bidi, Ramae&ouleymane and Samuel Togoto Lamaye
(hereinafter “the complainants”), all of Chadiaationality and living in Chad. They claim to be
victims of a violation by Semgl of article 5, paragraph 2)@article 7 of the Convention

against Torture and Other Cruel, Inhuman ogfading Treatment or Punishment (hereinafter
“the Convention”).

1.2  Senegal ratified the Convention on 21 Asidif86 and made the declaration under
article 22 of the Conv#ion on 16 October 1996.

1.3 In accordance with article 22, paragraph 3, of the Convention, the Committee brought the
communication to the attention of the State party on 20 April 2001. At the same time, the
Committee, acting under article 108ypgraph 9, of its rules of pcedure, requested the State

party, as an interim measure, not to expel Hisdgabré and to take all necessary measures to
prevent him from leaving the territory other thamder an extradition procedure. The State party
acceded to this request.

The facts as submitted by the complainants

2.1  Between 1982 and 1990, during which period éfissHabré was President of Chad, the
complainants were purportedly tortured by agents of the Chadian State answerable directly to
President Hissene Habré. The acts of torture committed during this period formed the subject of
a report by the National Commission of Inquiry efithed by the Chadian Ministry of Justice;
according to that report 40,000 political murdard aystematic acts of torture were committed

by the Habré regime.
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2.2  The complainants have submitted to then@ittee a detailed description of the torture
and other forms of ill-treatment that they clainhtove suffered. Moreover, relatives of two of
them, Valentin Neatobet Bidi and Ramadaonel8&ymane, have disappeared: on the basis of
developments in internatiohlaw and the case law of various international bodies, the
complainants consider thigj@valent to torture and other inhuman and degrading treatment,
both for the disappeared persons angarticular, for their relations.

2.3  After being ousted by the current Presidof Chad, Idriss Déby, in December 1990,
Hisséne Habré took refuge in Senegal, whex has since resided. In January 2000, the
complainants lodged a complaint against him with an examining magistrate in Dakar. On

3 February 2000, the examining magistrate charged Hisséne Habré with being an accomplice to
acts of torture, placed him under house arrespaeded an inquiry against a person or persons
unknown for crimes against humanity.

2.4  On 18 February 2000, Hissene Habré apptig¢de Indictment Division of the Dakar
Court of Appeal for the charge against hinb&odismissed. The complainants consider that,
thereatfter, political pressure was brought to bear to influence the course of the proceedings.
They allege in particular that, following thagplication, the examining magistrate who had
indicted Hissene Habré was transferred frosdasition by the Supreme Council of Justice and
that the President of the Indictment Division before which the appeal of Hissene Habré was
pending was transferred to the Council of State.

2.5 0On 4 July 2000, the Indictment Division diseed the charge against Hissene Habré and
the related proceedings on the grounds of laglreddiction, affirming that “Senegalese courts
cannot take cognizance of acts of torture comuahitte a foreigner outside Senegalese territory,
regardless of the nationality of the victimse thording of article 669 of the Code of Criminal
Procedure excludes any such jurisdiction.” Rellg this ruling, the Special Rapporteurs on the
question of torture and on the independengeades and lawyers of the United Nations
Commission on Human Rights expressed theiceots in a press release dated 2 August 2000.

2.6  On 7 July 2000, the complainants filedagpeal with Senegal’s Court of Cassation
against the ruling of the Indictment Division]loay for the proceedings against Hisséne Habré
to be reopened. They maintained that the rudinipe Indictment Division was contrary to the
Convention against Torture and that a doméaticcould not be invoked to justify failure to
apply the Convention.

2.7  On 20 March 2001, the Senegalese Coutasisation confirmed the ruling of the
Indictment Division, stating inter alia that “moocedural text confei@n Senegalese courts a
universal jurisdiction to prosecute and judgehédy are found on the territory of the Republic,
presumed perpetrators of or accomplices in acts [of torture] ... when these acts have been
committed outside Senegal by foreigners; thesence in Senegal of $$€éne Habré cannot in
itself justify the proceedings brought against him”.

2.8  On 19 September 2005, after four yearnsdstigation, a Belgian judge issued an
international arrest warrant against Hissene Habré, charging him with genocide, crimes against
humanity, war crimes, torture and other seriousatiohs of internationaglumanitarian law. On

the same date, Belgium made an extradition reéqaedenegal, citing, inter alia, the Convention
against Torture.
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2.9 In response to the extradition request, three§alese authoritiesrasted Hisséne Habré
on 15 November 2005.

2.10 On 25 November 2005, the Indictment Divisiothaf Dakar Court of Appeal stated that
it lacked jurisdiction to rule on the extradmi request. Nevertheless) 26 November, the
Senegalese Minister of the Intriplaced Hisséne Habré “at themsal of the President of the
African Union” and announced that Hisséti@bré would be expelled to Nigeria within

48 hours. On 27 November, the Senegalesestdir for Foreign Affairs stated that

Hisséne Habré would remain in Senegal and tblidéwing a discussion between the Presidents
of Senegal and Nigeria, it had been agreedtti®atase would be brought to the attention of the
next Summit of Heads of State and Governnoéiihe African Union, which would be held in
Khartoum on 23 and 24 January 2006.

2.11 Atits Sixth Ordinary Session, hald 24 January 2006, the Assembly of the

African Union decided to set up a committee ofreant African jurists, who would be appointed
by the Chairman of the African Union in cottation with the Chairman of the African Union
Commission, to consider all aspects and implicetiof the Hisséne Habré case and the possible
options for his trial, and report to the Africelmion at its next ordinary session in June 2006.

The complaint

3.1  The complainants allege a violation by Sgef article 5, paragph 2, and article 7 of
the Convention and seek in this regard various forms of compensation.

Violation of article 5, paragraph 2, of the Convention

3.2  The complainants point out that, inriiing of 20 March 2001, the Court of Cassation
stated that “article 79 of the Constitution [which stipulates that international treaties are directly
applicable within the Senegalese legal oraet @an accordingly be invoked directly before
Senegalese courts] cannot apply when complianttethe Convention requires prior legislative
measures to be taken by Serfeégad “article 669 of the Codef Criminal Procedure [which
enumerates the cases in which proceedings canooight against foreigners in Senegal for acts
committed abroad] has not been amended”. They also note that, while the State party has
adopted legislation to include the crime attdoe in its Criminal Code in accordance with

article 4 of the Convention, it kanot adopted any legislatiodagng to article 5, paragraph 2,
despite the fact that this provision is the ‘foenstone” of the Convention, referring in this
connection to thé&ravaux préparatoires.

3.3  Moreover, the complainants point out, wheteasCourt of Cassation states that “the
presence in Senegal of Hisséne Habré cannotelf jistify the proceedings”, it is precisely the
presence of the offender inrg&mgalese territory, that constitatde basis under article 5 of the
Convention for establishing the jadiction of the country concerned.

3.4  The complainants consider that the rulinghef Court of Cassation is contrary to the

main purpose of the Convention and to the assurance given by the State party to the Committee
against Torture, that no internal legal prosmsin any way hinders the prosecution of torture
offences committed abroad.
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3.5 The complainants note that, irrespectivar@itie 79 of the Conution, under which the
Convention is directly an integral part of imal Senegalese legislation, it was incumbent on the
authorities of the State party to take any addilitegislative measures necessary to prevent all
ambiguities such as those pointed out by the Court of Cassation.

3.6  The complainants observe that membeth®fCommittee regularly emphasize the need
for States parties to take appropriate legislative measures to establish universal jurisdiction in
cases of torture. During its consideratiorilef second periodic report submitted by the State
party under article 19 of the Convention, ther@aittee underlined the importance of article 79
of the Senegalese Constitution, stressiadg ithshould be implemented unreserveddIVhe State
party had, moreover, expressly affirmed irfitgl statement that it “intended to honour its
commitments, in the light of the Committee’sictusions and in view of the primacy of
international law over internal lav”.

3.7  The complainants therefore consider thaStfage party’s failure to make its legislation
comply with article 5, paragraph 2, of the Comtien constitutes a violation of this provision.

Violation of article 7 of the Convention

3.8  On the basis of severalmrcordant opinions expressedrngmbers of the British House
of Lords in the Pinochet case, the complainargaathat the essential aim of the Convention is
to ensure that no one suspected of torture cadesjustice simply by moving to another country
and that article 7 is preciselye expression of the principdet dedere aut punire, which not

only allows but obliges any State party te tbonvention to declare it has jurisdiction over
torture, wherever committed. Similarly, tbemplainants refer to Cherif Bassiouni and

Edward Wise, who maintain that article 7 expresses the priratiptiedere aut judicare” They
also cite a legal opinion according to which “@envention’s main jurisdictional feature is thus
that it does not impose a solely legislative amdtteial obligation, in the manner of previous
human rights conventions, drawing as it does emtbdels of collective security of Tokyo and
The Hague, dominated by the principle of jurisdictional freedamutgledere aut prosequi, as

well as by the obligation to prosecufe”.

3.9  The complainants stress that the Commitsedf, when considering the third periodic
report of the United Kingdom concerning the Pinochet case, recommended “initiating criminal
proceedings in England, in the event that thesil@eiis made not to extradite him. This would
satisfy the State party’s obligations under artidlés 7 of the Convention and article 27 of the
Vienna Convention on the aof Treaties of 1969".

3.10 While in its second periodic report to bemmittee it described in detail the mechanism
for implementing article 7 in its territory, the State party has neither prosecuted nor extradited
Hisséne Habré, and this the complainants consglguegard as a violation of article 7 of the
Convention.

Compensation

3.11 The complainants state that they have kewking for over 10 years to prepare a case
against Hissene Habré and that the latter's presence in the State party together with the existenc
of international commitments bimdj upon Senegal have been deedactors in the institution
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of proceedings against him. The decisiorit®yauthorities of the State party to drop these
proceedings has therefore caused great injury to the complainants, for which they are entitled to
seek compensation.

3.12 In particular, the complainamequest the Committee to find that:

— By discontinuing the proceedings against Hissene Habré, the State party has violated
article 5, paragraph 2, andiale 7 of the Convention;

— The State party should take all necessaryssi@gnsure that Senegalese legislation
complies with the obligations derivingofin the above-mentioned provisions. The
complainants note in this connection that, while the findings of the Committee are
only declaratory in character and do not efffthe decisions of the competent national
authorities, they also carry with them “a responsibility on the part of the State to find
solutions that will enable it to take all necessary measures to comply with the
Convention”, measures that may be political or legislative;

— The State party should either extradi#tissene Habré or submit the case to the
competent authorities for the institution of criminal proceedings;

— If the State party neither tries nor extragit¢éisséne Habré, it should compensate the
complainants for the injury suffered, by virtue inter alia of article 14 of the
Convention. The complainants also consitiet, if necessary, the State party should
itself pay this compensation in lieu of Hissene Habré, following the principle
established by the European Court of Human Rights in the c&senah v. the
United Kingdom;’

— The State party should compensate the coimgtas for the costs they have incurred
in the proceedings in Senegal; and

— Pursuant to article 111, pgraph 5, of the Committee’s rules of procedure, the State
party should inform the Committee with@® days of the action it has taken in
response to the Committee’s views.

The State party’s observations on the admissibility

4. On 19 June 2001, the State party transmitted to the Committee its observations on the
admissibility of the communication. It maintait&t the communication could be considered by

the Committee only if the complainants were subjeche jurisdiction of Senegal. The torture
referred to by the complainants was suffered lipnals of Chad and is presumed to have been
committed in Chad by a Chadian. The complainants are not, therefore, subject to the jurisdiction
of the State party within the meaning of dei22, paragraph 1, of the Convention since, under
Senegalese law, in particulatiele 699 of the Code of Crimin&rocedure, a complaint lodged

in Senegal against such acts cannot be dathitoy the Senegalese courts, whatever the

nationality of the victims. The State partyc@nsequently of the opinion that the communication
should be declared inadmissible.
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Complainants commentson the State party’s observations on the admissibility

5.1 In a letter dated 19 July 2001, the complaméirst stress that, contrary to what is
indicated by the State party, the substanceettleged violation by Senegal is not the torture
they underwent in Chad but the refusal of theegalese courts to act upon the complaint lodged
against Hissene Habré. The incidents of tertuere presented to the Committee solely for the
purpose of describing the background to the complaints lodged in Senegal.

5.2  The complainants go on to observe thaStiiage party’s interpretation of the expression
“subject to its jurisdiction”, ap@ing in article 22 of the Conméon would effectively render
any appeal to the Committee on Torture meaningless.

5.3 In this connection, the complainants pointtbat article 1 of tt Optional Protocol to

the International Covenant on Civil and Political Rgyis drafted in the same terms as article 22
of the Convention and has on several occasioes descussed by the Human Rights Committee,
which has interpreted the clause in an objegtiunctional manner: an individual should be
considered subject to the jurisdiction of a Sibtiee alleged violations result from an action by
that State. It matters little whether the author of the communication is, for example, a national
of that State or resides in its territdryin thelbrahima Gueye et al. v. France case, the
complainants, of Senegalesdianaality and living in Senegal, were found by the Human Rights
Committee to be subject to French jurisdiction in the matter of pensions payable to retired
soldiers of Senegalese nationality who had senvéide French army prior to the independence
of Senegal, although the authors weregeterally subject to French jurisdictibiThe fact of
being subject to the jurisdiction of a State witthe meaning of article 22 of the Convention
must be determined solely on the basis of consideration of the facts alleged in the cdmplaint.

5.4 It follows, in the present case, that the clamants should be considered subject to the
jurisdiction of the State party inasmuchths facts alleged against Senegal under the
Convention concern judicial proadiags before the Senegaleseids. Thus, contrary to the
contention of the State party, it matters little it torture occurred in another country or that
the victims are not Senegales¢ioals. To establish that the complainants are subject to
Senegalese jurisdiction in the present instamge,has only to establish that the communication
concerns acts that fell under Senegal’s jurisoliGtsince as only Senegal can decide whether to
continue with the legal proceedings institutedy complainants in Senegal. By instituting
proceedings in the Senegalese courts, the camapls came under the jurisdiction of the State
party for the purposes of those proceedings.

5.5  The complainants also make the subordipaiet that, under Senegalese law, foreigners
instituting judicial proceedings the State party must acceggnegalese jurisdiction. This

shows that, even if Senegal’s restrictive interpretation is accepted, the complainants do indeed
come under the State party’s jurisdiction.

5.6 Lastly, the authors argue that the Statéygaannot invoke domestic law to claim that
they are not subject to its jurisdiction since tauld be tantamount to taking advantage of its
failure to comply with article 5, paragraphd?,the Convention, under which States parties are
obliged to take such measures as may lbessary to establish their jurisdiction over the
offences referred to in article 4 of the Conventi In invoking this argument, the State party is
disregarding both customary law antemmational law. The principle ofmo auditur propriam
turpitudinem allegans is applied in most legal systems and prevents anyone asserting a right
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acquired by fraud. Moreover, undaticle 27 of the Vienna Convion on the Law of Treaties,

“a party may not invoke the provisions of its interlaal as justification for its failure to perform

a treaty”. The complainants point out that Yhenna Convention thuaffirms the principle

that, regardless of the arrangements under internal law for the implementation of a treaty at the
national level, such arrangemengsnot detract from the Stat@kligation at an international

level to ensure the implemetitan of and assume internatiomasponsibility for the treaty.

The Committee’ s decision on the admissibility

6.1  Atits twenty-seventh session, the Committee considered the admissibility of the

complaint. It ascertained that the matter had not been and was not being examined under another
procedure of international investigation ottleenent, and considered that the communication

did not constitute an abuse of the right to submit such communications and was not incompatible
with the provisions of the Convention.

6.2  The Committee took note of the State parargument that the communication should be
found inadmissible since the complainants aresnbject to Senegal’s jurisdiction within the
meaning of article 22 of the Convention.

6.3  To establish whether a complainant is eifety subject to the jurisdiction of the State

party against which a communication has bedmstted within the meaning of article 22, the
Committee must take into account various faxtbat are not confined to the author’s

nationality. The Committee observes that thegaleviolations of the Convention concern the
refusal of the Senegalese authorities to prosecute Hissene Habré despite their obligation to
establish universal jurisdiction in accordance with article 5, paragraph 2, and article 7 of the
Convention. The Committee also observes thaSthte party does not dispute that the authors
were the plaintiffs in the proceedings brought against Hisséne Habré in Senegal. Moreover, the
Committee notes, the complainants in this case accepted Senegalese jurisdiction in order to
pursue the proceedings against Hisséne Habighitey instituted. On the basis of these
elements, the Committee is of the opinion that the authors are indeed subject to the jurisdiction
of Senegal in the dispute to which this communication refers.

6.4  The Committee also considers that the gpleadf universal jurisdiction enunciated in
article 5, paragraph 2, and artidlef the Convention implies that the jurisdiction of States
parties must extend to potent@mplainants in circumstances similar to the complainants’.

6.5  Accordingly, the Committee against Tog declared the communication admissible
on 13 November 2001.

State party’s observationson the merits

7.1  The State party transmitted its observations on the merits by note verbale
dated 31 March 2002.

7.2  The State party points outthin accordance with the rules of criminal procedure,
judicial proceedings in Senegal opened on 2idey 2000 with an application from the public
prosecutor’s office in Dakar for criminal proceeghrto be brought against Hissene Habré as an
accessory to torture and acts of barbarismaayainst a person or persons unknown for torture,
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acts of barbarism and crimes against humartitigséne Habré was charged on both counts on
3 February 2000 and placed under house arfestl8 February 2000, Hissene Habré submitted
an application for the proceedings to be dés®d on the grounds that the Senegalese courts
were not competent, that the charges had na lrmtaw, and that the alleged offences were
time-barred.

7.3 On 4 July 2000, the Indictment Divisiohthe Court of Appeal dismissed the
proceedings. On 20 March 2001, the Court adsa#ion rejected the appeal lodged by the
complainants (plaintiffs). That ruling, handed down by the highest court in Senegal, thus
brought the proceedings to an end.

7.4  Regarding the allegations that the executiveopgsure on the judiciarin particular by
transferring and/or removing the judges tryihg case, namely the chief examining magistrate

and the President of the Indictment Divisithre State party reminds the Committee that the
President of the Indictment Divisionpsimus inter paresin a three-person court and is thus in

no position to impose his or her views. The ot members of the Indictment Division were

not affected by the reassignment of judges, which in any case was an across-the-board measure

7.5 It is also important to bear in mind that any country is free to organize its institutions as it
sees fit in order to ensure their proper functioning.

7.6  The independence of the judiciary is gueed by the Constitution and the law.

One such guarantee is oversight of the proé@sand rules of conduct of the judiciary by the
Higher Council of the Judiciary, whose membeams judges, some of them elected and others
appointed. Appeals may be lodged when the ipipg authority is accused of having violated
the principle of the indepelence of the judiciary.

7.7 A basic element of judicialdependence is that judgesy appeal against decisions
affecting them, and that the executive is duty-boumicto interfere in the work of the courts.
Judges’ right of appeal is not merely theoretical.

7.8  The Council of State did indeed r&ea number of judges’ appointments

on 13 September 2001, considering that they failed to apply a basic safeguard designed to
protect trial judges and thereby ensure tmelependence, namely the obligation to obtain
people’s prior consent before assigning themew positions, even by means of promotion.

7.9 It must be acknowledged that the Seneggjediciary is genuinely independent.
Criminal proceedings necessarily culminatéétisions which, unfortutely, cannot satisfy all
the parties. The judicial ingégation is a component of criminal procedure and, by its very
nature, is subject to all the safeguards providedhfnternational instruments. In the present
case, the parties benefited from conditions recogrageshsuring fair dispensation of justice.
Where no legal provision exists, proceedings oabe pursued without violating the principle
of legality; that was confirmed by the Coof Cassation in its ruling of 20 March 2001.

On theviolation of article 5, paragraph 2, of the Convention

7.10 Inits ruling on the Hisséne Habré case,Gburt of Cassation considered that “duly
ratified treaties or agreements have, once thepablished, an authority higher than that of
laws, subject to implementation, in the case oheagreement or treaty, by the other party”, and
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that the Convention cannot be applied as lan&enegal has not taken prior legislative
measures. The Court adds that ratificatiothefConvention obliges each State party to take
such measures as may be necessary to establjghisdiction over the offences referred to in
article 4, or to extradite perpetrators of torture.

7.11 Proceedings were brought against Hisstal@é. However, since the Convention
against Torture is not self-executing, Senegal, in order to comply with its commitments,
promulgated Act No. 96-16 of 28 August 1996 emacarticle 295 of the Criminal Code. The
principle aut dedere aut judicare comprises the obligation to prosecute or to extradite in an
efficient and fair manner. In this regard, Sgailese legislators have endorsed the argument of
Professor Bassiouni, according to whom “[t]he gatlion to prosecute or extradite must, in the
absence of a specific convention stipulatingnsan obligation, and in spite of specialists’
arguments to this effect, be proved topaet of customary international law”.

7.12 Pursuant to article 4 of the Convention, teriarclassified in the Senegalese Criminal
Code as an international crime arising friumcogens. It should be noted that Senegal is aware
of the need to amend its legislation; howewader the Convention a State party is not bound to
meet its obligations within a specific time frame.

On theviolation of article 7 of the Convention

7.13 Since the Convention is not self-executingarder to establish universal jurisdiction
over acts of torture it is necessary to palsseestablishing the relevant procedure and
substantive rules.

7.14 While the Committee has stressed the fme8tates parties to take appropriate
legislative measures to ensure universal jurtgzhicover crimes of torture, the manner in which
this procedure is accomplished cannot be didtatSenegal is engaged in a very complex
process that must take account of its statusde/eloping State andefability of its judicial
system to apply the rule of law.

7.15 The State party points out thia¢ difficulty of ensuring the absolute application of
universal jurisdiction is commonly acknowledgdtlis therefore normal to provide for different
stages of its application.

7.16 However, the absence of domestic codificatif universal jurisdtion has not allowed
Hissene Habré complete impunit$enegal applies the princi@at dedere aut judicare. Any
request for judicial assiance or cooperation is consideredigely and granted insofar as the
law permits, particularly when the request relavethe implementation of an international treaty
obligation.

7.17 Inthe case of Hisséne Habré, Senegajdying article 7 of the Convention. The
obligation to extradite, unless raised at Aeotevel, has never posed any difficulties.
Consequently, if a request is made forlaggpion of the other option under the principle
aut dedere aut judicare, there is no doubt that Senegal will fulfil its obligations.
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On therequest for financial compensation

7.18 In violation of the principl&lecta una via non datur recursus ad alteram (once a course

of action is chosen, there is no recourse to another), the complainants have also instituted
proceedings against Hissene Habré in the Belgian courts. The State party believes that, in the
circumstances, to ask Senegal to consider financial compensation would be a complete injustice

7.19 The Belgian Act of 16 June 1993 (as amdrxethe Act of 23 April 2003) relating to

the suppression of serious vittans of international humanitarian law introduces significant
departures from Belgian criminal law in botlopedure and substance. A Belgian examining
magistrate has been assigned, and pretrial medsawvedeen requested, just as they had been in
Senegal. The State party maintains that it is advisable to let these proceedings follow their
course before considegrcompensation of any kind.

Complainants commentson the State party’s observations on the merits
8.1 Inaletter dated 1 July 2002, the complainants submitted their observations on the merits
On theviolation of article 5, paragraph 2, of the Convention

8.2  With regard to the State party’s argunthiat there is no specific time frame for
complying with its obligations under the Convient the complainants’ principal contention is
that the State party was bound by the Cotiea from the date of its ratification.

8.3  According to article 16 of the Vienna@ention on the Law of Treaties (hereinafter
“the Vienna Convention”), “unless the treattherwise provides, ingtments of ratification,
acceptance, approval or accession establish tieeab of a State to be bound by a treaty upon:
[...] (b) their deposit with the depositary [...]". Tieavaux préparatoires relating to this
provision confirm that the State party is immee€lia bound by the obligations arising from the
treaty, from the moment the instnent of ratification is deposited.

8.4  According to the complainants, the State party’s arguments call into question the very
meaning of the act of ratification and would leéadh situation in which no State would have to
answer for a failure to comply with its treaty obligations.

8.5  With regard to the specific legislative meastines a State must take in order to meet its
treaty obligations, the complainants maintain that the manner in which the State in question
fulfils its obligations is of little importance frothe standpoint of internahal law. Moreover,
they believe that international law is moving towards the elimination of the formalities of
national law relating to tdication, on the principle that the mos of international law should be
considered binding in the internal and inteim@al legal order as soon as a treaty has entered
into force. The complainants add that the &gatrty could have taken the opportunity to amend
its national legislation even toge it ratified the Convention.

8.6 Finally, the complainants recall that d€i27 of the Vienna Convention prohibits the
State party from invoking the provisions of its internal law as a justification for its failure to
perform its treaty obligations. This prowsi has been interpreted by the Committee on
Economic, Social and Cultural Rights as an obligation for States to “modify the domestic legal
order as necessary in order to give effect to their treaty obligatlons”.
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8.7  As a subsidiary argument, the complainantsitaia that, even if one considers that the
State party was not bound by its obligatiormsrithe moment the treaty was ratified, it has
committed a violation of articld by not adopting appropriategislation to comply with the
Convention within a reasonable time frame.

8.8  Article 26 of the Vienna Conmgon establishes the obligatiof parties to perform their
obligations under internationaktities in good faith; the complainants point out that, since it
ratified the Convention Against Torture on 21gst 1986, the State party had 15 years before
the submission of the present communication to implement the Convention, but did not do so.

8.9 In this regard, the Committee, in its claiging observations on the second periodic
report of Senegal, had already recommended that “the State party should, during its current
legislative reform, consider introducing éxfily in national legislation the following

provisions: (a) The definition of torture detth in article 1 of the Convention and the
classification of torture as a general offennegccordance with article 4 of the Convention,
which would, inter alia, permit the State partyet@rcise universal jurisdiction as provided in
articles 5 et seq. of the Convention; [..°]'The State party has not followed up this
recommendation and has unreasonably delayeptiad of the legislation necessary for
implementing the Convention.

On theviolation of article 7 of the Convention

8.10 With regard to the argument that articleas not been violated because the State was
prepared, if necessary, to extitadHisséne Habré, the complainants maintain that the obligation
under article 7 to prosecute Hisséthabré is not linked to the existence of an extradition request.

8.11 The complainants appreciate the fhat Senegal was prepared to extradite

Hissene Habré and in this camtion point out that on 27 September 2001 President Wade had
stated that “if a country capabdé holding a fair trial - we artalking about Belgium - wishes to

do so, | do not see anything to prevent it”. Néweless, this suggestion was purely hypothetical
at the time of the present observationgsino extradition request had yet been made.

8.12 On the basis of a detailed examination ofrténaux préparatoires, the complainants
refute the argument that the State party agpieabe propounding, namely that there would be
an obligation to prosecute undsticle 7 only after an extradiin request had been made and
refused. They also condense long passages from an acadenfitondeknonstrate that the
State’s obligation to prosecute a perpetratdodfire under article 7 does not depend on the
existence of an extradition request.

On therequest for financial compensation

8.13 The complainants reject the State party@swclkhat they have instituted proceedings in
Belgian courts. ltis, in fact, other formectrims of Hissene Habréhw have applied to the
Belgian courts. The complainant&arot parties to those proceedings.

8.14 The complainants also maintain thatréhis no risk of double compensation because
Hissene Habré can be tried only in one place.
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The Committee' s consider ations on the merits

9.1 The Committee notes, first of all, that itssideration on the merits has been delayed at
the explicit wish of the parties because of judicial proceedings pending in Belgium for the
extradition of Hissene Habré.

9.2  The Committee also notes that, despitaate verbale of 24 November 2005 requesting
the State party to update its observations omtéets before 31 January 2006, the State party
has not acceded to that request.

9.3  On the merits, the Committee must deteemvhether the State party violated

article 5, paragraph 2, and artidlef the Convention. It finds - and this has not been
challenged - that Hisséne Habré has been in the territory of the State party since December 199
In January 2000, the complainants lodged with an examining magistrate in Dakar a complaint
against Hissene Habré alleging tortut@n 20 March 2001, upon completion of judicial
proceedings, the Court of Cassation of Seneded that “no procedural text confers on
Senegalese courts a universal jurisdictioprmsecute and judge, if they are found on the
territory of the Republic, presumed perpetrators of or accomplices in acts [of torture] ... when
these acts have been committed outside Senegal by foreigners; the presence in Senegal of
Hissene Habré cannot in itself justify the procegdibrought against him”. The courts of the
State party have not ruled on the merits of thegatiens of torture that the complainants raised
in their complaint.

9.4 The Committee also notes that, on 25 Novam2i005, the Indictment Division of the
Dakar Court of Appeal stated that it lackedgdiction to rule on Belgium’s request for the
extradition of Hisséne Habré.

9.5  The Committee recalls that, in accordanth erticle 5, paragraph 2, of the Convention,
“each State party shall [...] take such measureaasbe necessary to establish its jurisdiction
over such offences in cases where the alleged offender is present in any territory under its
jurisdiction and it does not extraditém [...]". It notes that, in its observations on the merits,
the State party has not contested the factitlad not taken “such measures as may be
necessary” in keeping with article 5, paragrapbf2he Convention, and observes that the Court
of Cassation itself considered that the State geatynot taken such measures. It also considers
that the reasonable time frame within whice 8tate party should have complied with this
obligation has been considerably exceeded.

9.6  The Committee is consequently of the apirthat the State party has not fulfilled its
obligations under article 5, mgraph 2, of the Convention.

9.7  The Committee recalls that, under article thefConvention, “the State party in the

territory under whose jurisdicticm person alleged to have comnitemny offence referred to in
article 4 is found shall in the cases contemplateatticle 5, if it does nogxtradite him, submit

the case to its competent authorities for the purpose of prosecution”. It notes that the obligation
to prosecute the alleged perpetrator of actsrdfire does not depend on the prior existence of a
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request for his extradition. The alternative available to the State party under article 7 of the
Convention exists only when a request for extraditias been made and puts the State party in
the position of having to choose between (acrpeding with extradition or (b) submitting the
case to its own judicial authorities for the ingin of criminal proceedings, the objective of the
provision being to prevent any act of torture from going unpunished.

9.8  The Committee considers that the State manyot invoke the complexity of its judicial
proceedings or other reasons stemming from domestic law to justify its failure to comply with
these obligations under the Convention. It ithef opinion that the State party was obliged to
prosecute Hissene Habré for alleged actsntdite unless it could show that there was not
sufficient evidence to prosecute, at least at the time when the complainants submitted their
complaint in January 2000. Yet by its decisodr20 March 2001, which is not subject to appeal,
the Court of Cassation put an end to any possibility of prosecuting Hissene Habré in Senegal.

9.9  Consequently and notwithstanding the tthreg has elapsed since the initial submission
of the communication, the Committee is of thenigm that the State party has not fulfilled its
obligations under articlé of the Convention.

9.10 Moreover, the Committee finds that, sinc&sgptember 2005, the State party has been in
another situation covered undeticle 7, because on thattdd@elgium made a formal

extradition request. At that time, the State phgg the choice of proceeding with extradition if

it decided not to submit the case to its ownguadiauthorities for the purpose of prosecuting
Hissene Habré.

9.11 The Committee considers that, by refusing to comply with the extradition request, the
State party has again failed to perfornmitdigations under articlé of the Convention.

9.12 The Committee against Torture, actimgler article 22, paragraph 7, of the
Convention, concludes that the State party halsitad article 5, paragph 2, and article 7 of
the Convention.

10. In accordance with article 5, paragraph 2hefConvention, the State party is obliged to
adopt the necessary measures, including legislatieasures, to establish its jurisdiction over the
acts referred to in the present communicati®loreover, under articlé of the Convention, the

State party is obliged to submit the present case to its competent authorities for the purpose of
prosecution or, failing that, since Belgium has made an extradition request, to comply with that
request, or, should the case arise, with any @kieadition request made by another State, in
accordance with the Convention. This decisiono way influences the possibility of the
complainants’ obtaining compensation through the domestic courts for the State party’s failure to
comply with its obligations under the Convention.

11. Bearing in mind that, in making the dadtion under article 22 of the Convention, the

State party recognized the competence of the Committee to decide whether or not there has been
a violation of the Convention, the Committee wisteegeceive information from the State party

within 90 days on the measures it has taken to give effect to its recommendations.
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Notes

% In accordance with rule 103 of the Committeriles of procedurd/r. Guibril Camara did
not take part in the Committee’s deliberations on this case.

b According to the press release, “[tihe SpeBapporteur on the independence of judges and
lawyers, Mr. Dato Param Cumaraswamy, and3pecial Rapporteur on the question of torture,
Sir Nigel Rodley, have expressed their conderthe Government of Senegal over the
circumstances surrounding the recent dismissahafges against Hissene Habré, the former
President of Chad. [...] The Special Rappodaeminded the Government of Senegal of its
obligations under the Convention against Tatand Other Cruel, Inhuman or Degrading
Treatment or Punishment, to which it is parfyney also draw its attention to the resolution
adopted this year by the Commission on Human Rights on the question of torture
(resolution 2000/43), in which the Commission strégke general responsibility of all States
to examine all allegations of torture and to enshag those who encourage, order, tolerate or
perpetrate such acts be heldpgensible and severely punished”.

¢ See the second periodic report of $ghéo the Committee against Torture,
CAT/C/17/Add.14, para. 42

4 See the concluding observations @& @ommittee against Torture, A/51/44, para. 117.
¢ CAT/CISR.249, para. 44.

" Cherif Bassiouni and Edward Wiskyt Dedere Aut Judicare: The Duty to Extradite or
Prosecute in International Law, Martinus Nijhoff Publishers, 1997, p. 159.

9 Marc Henzelinle principe de I’ universalité en droit pénal international. Droits et
obligations pour les Etats de poursuivre et de juger selon le principe de I’ universalité,
Helbing & Lichtenhahn, ed. Brignt, Basel-Brussels, 2000, p. 349.

" Concluding observations of the Commitagainst Torture, 17 November 1998, A/54/44,
para. 77 (f).

' Communication No. 34/19%id Mortesa v. Switzerland, CAT/C/18/D/34/1995, para. 11.
I ECHR/87/1997/871/1083, 28 October 1998.

k SeePrimo Jose Essono Mika Miha v. Equatorial Guinea, communication No. 414/1990
submitted to the Human Rights Committee, A/49/40, vol. 1l (1994), annex IX, part O

(pp. 96-100). The complainants also pointthat the nationality of the author of a
communication is not sufficient to establish that the author is subject to that State’s jurisdiction
(seeH. v. d. P. v. the Netherlands, communication No. 217/1986, A/42/40 (1987), annex IX,

part C (pp. 185-186), para. 3.2.
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' Communication No. 196/1985, A/44/40989), annex X, part B (pp. 189-195).

™ SeeSophie Vidal Martinsv. Uruguay, communication No. 57/1979, A/37/40 (1982),
annex Xl (pp. 157-160).

" General comment No. 9, 3 December 1998, E/C.12/1998/24, para. 3.
° See A/51/44, para. 114.

P Mark HenzelinLe Principe d’ universalité en Droit pénal international. Droit et
obligation pour les Etats de poursuivre et juger selon le principe de I’ universalité, Bruylant,
Bruxelles, 2000.
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Communication No. 231/2003

Submitted by: Mr. S.N.A.W. et al. (represented by counsel, Mr. Bernhard JUsi)
Alleged victims: The complainants

Sate party: Switzerland

Date of complaint: 12 June 2003 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 24 November 2005,

Having concluded its consideration of complaint No. 231/2003, submitted to the
Committee against Torture by Mr. S.N.A.W.aktunder article 22 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into account all information made available to it by the complainant,
Adopts the following decision under article 22 of the Convention.

1.1  The complainants are Mr. S.N.A.W. (first complainant), born on 6 February 1974, his
sister P.D.A.W. (second complainant), born on 2 March 1964, and her daughter S.K.D.D.G.S.
(third complainant), born on 30 December 1992. They are Sri Lankan nationals, currently
residing in Switzerland and awaiting deportation to Sri Lanka. They claim that their forcible
return to Sri Lanka would constitute a viotatiby Switzerland of artie 3 of the Convention
against Torture and Other Cruel, Inhuman ogfading Treatment or Punishment, since they
would be at risk of being subjected to torturé&mLanka. The complainants are represented by
counsel, Mr. Bernhard Jusi.

1.2 On 20 June 2003, the Committee, througR@pporteur on New Corfgints and Interim
Measures, transmitted the complaint to thetéSparty and requested it, under rule 108,
paragraph 1, of its rules of procedure, not tarrethe complainants to Sri Lanka while their
case was under consideration by the Commitide2 Rapporteur indicatiethat this request
could be reviewed in the light of new argumgmssented by the State party. The State party
acceded to this request by note of 12 August 2003.

Thefacts as submitted by the complainants

2.1 In 1992, the first and second complainantsther, a suspected JVP (Janatha Vimukthi
Peramuna) activist, was shot dead while taking a shower in the backyard of his house in
Jayawadanagama, Battaramulla (Sri Lanka). gsltiy, the police refused to investigate the
assassination. The police officer in charge efdhse told the complainants that the bullets
found in their brother’s body belonged to a police gun. He was subsequently reassigned to
another post. When the complainants insisted proper investigation, they were warned that it
would be better for their own safety notask more questions. In 1993, the complainants’
family moved to another town (Akkuressa), besmof the pressure exercised on them by the
authorities.
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2.2  During the winter of 1994/95, the secanplainant’s husband was arrested at the
house of the complainants’ family, after failing téura to service in the Sri Lankan Army at the
end of his leave. The police denied that he I@en detained and accused the complainants of
hiding him. Unaware of her husband’s whémats, the second complainant was subsequently
harassed and allegedly almost g members of the security forces, which forced her to go
into hiding.

2.3  The first complainant was arrested on 27 June 1995, without being informed of the
charges against him, and detained atGbmbo Fort police post, from where he was
transferred to Mahara prisons after one we@lring his detention at Colombo Fort, he was
interrogated several times about brother-in-law and his deceadwdther. He was allegedly
subjected to torture every day, receiving blavith a stick on his feetesticles and stomach.

2.4  Subsequently, charges of attempted drrobbery were brought against the first
complainant, on the basis that he and two accomplices had attacked a man while the latter was
exchanging money. He remained in detention until his release on 22 December 1995, on the
condition that he would report to the police evettyer week. Due to his fear to be detained

again he decided to leave the country togethtr the other complainants on 20 March 1997.

On 8 April 1997, they arrived in Switzerland and applied for asylum.

2.5 On 12 November 1998, the Federal Office for Refugees (BFF) informed the second
complainant that her husband had applied foresyh Switzerland. The marriage between the
second complainant and her husband was disddly divorce judgement of 5 October 1999.

2.6  On 8 December 1998, the BFF rejected the first complainant’s asylum application,
considering that the evidence for his esde from prison, i.e. a bail receipt dated

21 December 1995, was forged, thus underminiegtldibility of his claims, in the absence

of any other evidence such as an indictmejudgement or a decision to discontinue criminal
proceedings against him. In a separatesitati the BFF also rejected the second and third
complainants’ asylum claim, based on: (apmsistencies between the statements of the second
complainant and her husband abihét date of the latter’s desien from the army and about the
time when both spouses lost contact; (b) thetfeattdesertions from the Sri Lankan army were
unlikely to lead to persecution of family memseand (c) the fact that the second complainant
left Sri Lanka before her husband, although he atdlse centre of the authorities’ attention. The
BFF did not consider that the complainants’ bests death in 1992 would still give rise to any
persecution of the surviving family members. It ordered the complainants’ removal from
Switzerland, arguing that their Sinhalese ethniaityg the existence of an internal flight
alternative in Sri Lanka minimized any risk of ill-treatment on return.

2.7  On 28 August 2000, the Asylum Appeals Board (ARK) dismissed the first complainant’s
appeal against the decision of the BFF. It rejected new evidence submitted by the first
complainant (copy and translation of a documssiied by Mahara prisons, confirming that

he had been detained from 4 July to 22 Ddwoer 1995; summons for a High Court hearing

on 22 October 1998; and two warrants dfidDecember 1998 and 1 July 1999 with

translations), arguing that, in the absence of the original, the copy of the confirmation from

Mahara prisons only had very limited evidentiggyue, that it was unusual for such a document

to be signed by a prison warden, that ifeereference on the summons and on the warrant

dated 9 December bears no apparent link to the reference number of the proceedings, and that his
address on both warrants referred to the towereshe had lived prior to 1993, although the
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authorities must have known that he had moved to Akkuressa, where he was arrested in
June 1995. The ARK considered that sever@msistencies undermined the credibility of the
first complainant’s claims: (a) the contradiction between his initial statement before the
immigration authorities that his mother had provided his bail and his statement during ARK
proceedings that he would submit copies of recent summons_of himtlecs; (b) the fact that
there was no need for the Sri Lankan autharitiearrest him under the pretext of a common
criminal offence, if they suspected him of imgihis brother-in-law, gen that sheltering a
deserter would have been a sufficient basis fiasaunder Sri Lankan law; and (c) the fact that
he did not leave Sri Lanka before March 199thalgh he claims that since January 1996, he
had feared to be rearrested.

2.8 On 28 August 2000, the ARK also dismisgeglsecond and third complainants’ appeal,
based on the same inconsisies@s the ones which had been identified by the BFF.

2.9 On 19 December 2002, the ARK dismissed the first complaint’s extraordinary appeal. It
rejected a certified copy dated 10 July 2000 efihdictment and the trial transcript of the

High Court of Colombo as out of time, finditigat this evidence should have been introduced
during the appeal proceedings, given that the first complainant had sufficient time to obtain the
document from his lawyer in Colombo. The new ewick would, in any event, not give rise to a
non-refoulement claim, in the absence of a credible claim that the first complainant’s indictment
for robbery was intended to punish him fos brother-in-law’s army desertion. Only in

exceptional cases involving much more seriotfisrafes than desertion were family members

held responsible for acts of their relativesSri Lanka. For analogous reasons, the ARK
dismissed the second and third cdanpants’ extraordinary appeal.

The complaint

3.1  The complainants claim that the combieééct of their deceased brother’'s JVP
membership; their efforts to initiate a proper investigation of his death; the torture experienced
by, and the criminal proceedings pending agathe first complainant; the disappearance for
several years of the second cdanpant’'s husband; as well agthlong stay in Switzerland,

where Sri Lankan opposition groups are traditignaditive, would culminate in their exposure

to a high risk of being subjected to torture updnnreto Sri Lanka, in violation of article 3 of

the Convention.

3.2  They submit that the first complainant’s riskoefng arrested is increased by the fact that
he continues to face criminal proceedings inL8nka, whereas the second complainant would
run a high risk of sexual harassment amerduring police interrogation in Sri Lanka.

3.3 By reference to annual reports of Amnestgrimational, the U.S. Department of State
and a report of the Commission on Human Rights, the complainants submit that torture and
cruel, inhuman or degrading treatment are common occurrences in Sri Lanka.

State party’s observations on the admissibility and the merits

4.1  On 12 August 2003, the Stgi@rty conceded the admissibility of the complaint.

On 15 December 2003, it disputed that the comalds’ removal would violate article 3 of the
Convention, fully endorsing the findings thie BFF and the ARK and arguing that the
complainants did not submit any new argumenthilenge the decisions of the BFF and the
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ARK. They failed to clarify the contradictiomghich undermined their credibility, to submit any
medical evidence that would corroborate thegaltetorture of the first complainant or its
claimed after-effects, or to substantiate tlpairticipation in any political activities during their
time in Switzerland.

4.2 Neither their deceased brother's membership in the JVP, which had been legalized as a
political party, nor the second complainant’s husba desertion from the laay, an offence that

IS no longer prosecuted since March 2003, would be tantamount to expose the complainants to

a risk of persecution today. Besides, the dampants would not have been able to leave

Sri Lanka by plane, had any of them been sought by the police, given the strict security measures
at Colombo airport.

4.3 By reference to the Committegurisprudence, the State party submits that even if the
first complainant faced criminal charges in Sri Lanka, the mere fact that he would be arrested
and tried upon return would nabmrstitute substantial grounds forlibging that he would be at

risk of being subjected to torture.

4.4 Lastly, the State party refers to the répontthe Committee’s inquiry on Sri Lanka
under article 20 of the Convention, finding that firactice of torture was not systematic in

Sri Lanka. It concludes that the complainasgenot substantiate a real, present and personal
risk of being subjected to torture upon return to Sri Lanka.

Complainant’s comments on the State party’s obser vations on the admissibility and the
merits

5.1 On 16 January 2004, the complainants commented on the State party’s observations,
criticizing the rejection for late submission by the ARK of the first complainant’s trial

transcripts, despite their relevance for his agkorture. While conceding that neither the

desertion from the army of the second authbusband, nor the extrajudicial execution of the

first and second complainant’s brother werepfathemselves, sufficient to constitute a
foreseeable, real and personal risk of torturétfe complainants, the opposite was true of the
combined effect of these and other elements, even if it were to be assumed that torture was not
systematic in Sri Lanka.

5.2  The complainants submit that, despite thenst after-effects of the first complainant’s
torture, he never consulted a medical dodtat,rather tried tsuppress his traumatic

experience. As regards their departure fronL&nka, they contend that it was possible to leave
the country with a forged passport.

5.3  The complainants request the Committgeré@eed with an ingeendent assessment of
the authenticity of the documentary evidenod 8 grant the first complainant a personal
hearing to witness his emotional distresewlalking about his torture experiences.

I ssues and proceedings befor e the Committee asto the admissibility and the merits

6. Before considering any claim containe a communication, the Committee against
Torture must decide whether or not it israsisible under article 22 of the Convention. The
Committee has ascertained, as it is requiratbtander article 22, paragraph 5 (a), of the
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Convention, that the same mattas not been, and is not being, examined under another
procedure of international investigation or setét. In the present case, the Committee also
notes that all domestic remedies have been exddhasd that the State party has conceded that
the communication is admissible. It therefore considers that the communication is admissible
and proceeds to an examination on the merits of the case.

7.1  The Committee must decide wihett the forced return of the complainants to Sri Lanka
would violate the State party&bligation, under article 3, paragtal, of the Convention, not to
expel or returnrgfouler) individuals to another State wieethere are substantial grounds for
believing that they would be mlanger of being subjected to tme. In reaching its conclusion,
the Committee must take into account all relexcamisiderations, including the existence, in the
State concerned, of a consistent pattern of gfl@aggant or mass violations of human rights
(article 3, paragraph, of the Convention).

7.2  The Committee has noted recent reports on the human rights situation in Sri Lanka to the
effect that, although efforts have been made to eradicate torture, instances of torture in police
custody continue to be reported and complaohterture are frequely not investigated

effectively®

7.3  The Committee reiterates that the aintéxamination is to determine whether
complainants would personally risk torture in tmaintry to which they would return. It follows
that, irrespective of whether a consistent patbémgross, flagrant or mass violations of human
rights can be said to exist in Sri Lanka, such existence would not as such constitute sufficient
grounds for determining that the complainants \ddag in danger of being subjected to torture
upon return to Sri Lanka. Additional grounds mistadduced to show that they would be
personally at risk. Conversely, the absenceadrssistent pattern of gss violations of human
rights does not necessarily mean that the comgtésncannot be considertxbe in danger of
being subjected to torture in the specific circumstances of their case.

7.4  Asregards the complainants’ personal riskedhg subjected to torture at the hands of

the Sri Lankan police, the Committee notes thksiim that the combined effect their deceased
brother’s JVP membership, their efforts &edis death investigatedoperly, the first

complainant’s past torture and the criminadg@edings pending against him, as well as the
desertion from the army of the second comglatis husband and it®nsequences, would be
tantamount to expose them to a high risk of terypon return to Sri Lanka. It also takes note of
the State party’s challenge to the complainants’ credibility, to the authenticity and relevance of
the evidence submitted by them, and to their assessment of their personal risk and of the genere
human rights situation in Sri Lanka.

7.5 Insofar as the first complainant allegest the was tortured in 1995, the Committee has
noted the total absence of any medical evidendehmsaould corroborate this claim. It observes
that the burden would have been upon the comgtésnto present pertinent evidence to that
effect® Even assuming that the first complainant was tortured during his detention at
Colombo Fort police station, the alleged instarafa@®rture occurred in 1995 and, thus, not in
the recent past. Similarly, the political activitiesrad the execution of the first and second
complainant’s brother cannot bensidered relevant in relatida their non-refoulement claim,
as they date back to 1992.

179



7.6  The Committee has finally taken note of tbpies and translatioraf the documentary
evidence submitted by the complainants, ingigdh bail receipt dated 21 December 1995 for
the amount of 10,000 rupees; a written staterdated 14 July 1998 signed by a warden of
Mahara prisons, confirming that the firsingplainant was detained between 4 July and

22 December 1995; an arrest warrant datedc&dber 1998 against the first complainant for
failure to appear in court; his indictment itempted robbery on 27de 1995 and the pertinent
trial transcript of the ColombHigh Court with translations dated 18 August 2000. But even if
these documents were to be considered authentic, they merely prove that the first complainant
was detained and released on batl that, subsequently, he migiaive been indicted and tried

in absentia for attempted robberyn this regard, the Committee recalls that the mere fact that
the first complainant would be arrested, retaed possibly convicted in Sri Lanka would not as
of itself constitute torture within the meaningaoticle 1, paragraph df the Convention; nor
would it constitute substantialarnds for believing that any of the complainants would be in
danger of being subjected to torture in the event of their return to Sri Eanka.

7.7  With regard to the desertion from the Sri Lankan army in 1994/95 of the second
complainant’s ex-husband, the Committee does not consider that any of the complainants would
have to fear persecution on thasis of family co-responsibility, as the second complainant’s
marriage was dissolved by divorce judgement of 5 October 1999.

7.8 In the light of the above, the Committee neeticonsider the first complainant’s request,
under rule 111, paragraph 4, of the Committedasrof procedure, for a personal hearing.

7.9  The Committee therefore concludes thattiraplainants have not adduced sufficient
grounds for believing that they would run a gahbsal, personal and present risk of being
subjected to torture upon return to Sri Lanka.

8. The Committee against Torture, acting uratéicle 22, paragraph 7, of the Convention,
concludes that the complainants’ removal to Sri Lanka by the State party would not constitute a
breach of article 3 of the Convention.

Notes

& Official Records of the General Assembly, document A/57/44, para. 181.

b See Amnesty Internationa#nnual Report 2004: Sri Lanka; Human Rights Watch, World
Report 2005: Sri Lanka; U.S. Department @lt8&t Country Reports on Human Rights Practices,
Sri Lanka, 28 February 2005.

¢ See general comment No. fimplementation of article 3 of the Convention in the context of
article22, 21 November 1997, para. 5.

4 bid., para. 8 (b).

¢ See communication No. 57/1996Q.L. v. Canada, Views adopted on 17 November 1997,
para. 10 (5).
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Communication No. 235/2003

Submitted by: Mr. M.S.H. (represented by counsel, Ms. Gunnel Stenberg)
Alleged victim: The complainant

Sate party: Sweden

Date of complaint: 26 September 2003 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 14 November 2005,

Having concluded its consideration of complaint No. 235/2003, submitted to the
Committee against Torture by Mr. M.S.H. under article 22 of the Convention,

Having taken into account all information made available to it by the complainant and
the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant is M.S.H., born 1973, a citiséBangladesh currently residing in
Sweden. He claims that his forcible return to Bangladesh would constitute a violation by
Sweden of article 3 of the Convention agaifstture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. He is represented by counsel.

1.2  On 26 September 2003, the Committee transmitted the complaint to the State party,
together with a request under rule 108, pamatgl of the Committee’s rules of procedure that
the complainant not be expelled to Bangladesh pending the Committee’s consideration of his
complaint; the State party acceded to this request.

Facts as submitted by the complainant

2.1  The complainant was an active member of the Bangladesh Freedom Party (Freedom
Party) from 1990, and Assistant Secretary of the party at Titumir College from 1995. His
activities included calling peopte meetings and mass demonstrations. In 1996, the Awami
League came to power in Bangladesh, which set out to “destroy” the Freedom Party. Following
a demonstration by the Freedom Party on 1 August 1996, the complainant was arrested by polic
and taken to a local police station, wherevas interrogated about other members of the

Freedom Party. He was held for 11 days, duwh@gh he was subjectdd torture, consisting

of beatings with sticks, warm water being paithrough his nose, and being suspended from

the ceiling. He was released on conditidmbandoning his political activities for the

Freedom Party.

2.2  The complainant however continued his aiéis. In January 1997, he received death

threats from members of the Awami League. Following a large demonstration of the Freedom
Party on 17 March 1999, he was arrested and agdured by the police; they poured water
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down his nose and beat him. He was relea$ied seven days in custody, but only after

providing a written statement that he would cease his political activities. The police threatened
to shoot him if he broke this promise. February 2000, the Freedom Party participated in a
demonstration together with three other parties; shortly afterwards, the complainant learnt from
his parents that he had been falsely accused of, and charged urkeldl ith&afety Act with,

illegal possession of arms, throwing bombs disdupting public order. Fearing further

detention and torture, he fled the country.

2.3  The complainant entered Sweden on 24 RGO and applied for asylum on the same

day. He referred to his experiences in Bangihdand claimed that he feared imprisonment if
returned. He invoked NGO and governmepbrés about the human rights situation in
Bangladesh, which attested talamate of impunity for torture, and deficiencies in the legal
system. However, the Migration Board noted that the Awami League was no longer in power in
Bangladesh, and that accordingly the complaihadtno basis to fear persecution at its hands.

On 19 December 2001, the Migration Board rejddhe asylum application and ordered the
complainant to be deported.

2.4  The complainant appealed to the Aliens égdp Board, arguing that torture continued to
be widespread in Bangladesh desphanges in the political sitian. He referred in particular
to the so-called “Operation Clean HearThe Appeals Board did not question that the
complainant had previously been subjected ttute in Bangladesh; however it considered that
the general human rights situation in Bangladesh was not itself sufficient to place the
complainant at risk of torture or other dading treatment. On 6 March 2003, the Appeals
Board upheld the decision of the Migration Board.

2.5 On 21 March 2003, the complainant filed & gplication with the Migration Board,

and presented detailed medical evidence coretimgy the torture to which he had been
subjected in Bangladesh, and that he saffdrom post traumatic stress disorder. The
complainant also invoked a report by theeggh Foreign Office on Bangladesh dating

from 2002, which confirmed that torture was widesul. Based on the above, he claimed to be
at risk of torture if returned to Bangladeshn 19 May 2003, the Migration Board rejected the
application, finding that nothing had been subeditby the complainant which would cause it to
review its earlier decision.

The complaint

3. The complainant claims that his deportatmBangladesh would amount to a violation

of article 3 of the Convention, on the basis thatehare substantial reasons for believing that he
would be subjected to torture or other inhumanttneat in Bangladesh. He states that, although
the Awami League is no longer in power, the Freedom Party is also an “enemy” of the current
Government, and that changes in the political situation since he left the country do not diminish
the risk of mistreatment if returned to Bangladesh.

State party’s observations on the admissibility and the merits

4.1 In its observations dated 21 November 2008 State party objects to the admissibility
of the claim and addresses the merits of the case. In relation to admissibility, it submits that the
complainant has failed to establish a pril@meie case of a violation of article 3.
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4.2. The State party recalls the procedumseging asylum claims in Sweden. Under
chapter 3 of the Aliens Act, an alien is entitled to a residence permit in Sweden if he left his
country of nationality because afwell-founded fear of being subjected to torture or other
inhuman or degrading treatment or punishment. Chapter 8 prohibits the expulsion of such
persons. A residence permit may also be istmed alien for humanitean reasons. Aliens
cannot be refused asylum until the Migration Bblaas heard the application. The decision of
the Migration Board can be appealed to the Aliens Appeals Board.

4.3 In relation to the complainant, the Stateypaotes that he was interviewed for a first
time on the day of his arrival in Sweden. Heexdghat he had been a member of the Freedom
Party since 1990, and, due to his political ati&g, was arrested in 1996 when the Awami
League came to power. He had been arrestddortured on two occasions, in August 1996 and
March 1999. In February 2000, he had been faksetused of disturbing public order, and
following the issue of an order for his arrest, leelfto Sweden with the help of a smuggler. At
his second interview on 23 November 2001, heedda number of details about his political
activities and his experiences in Bangladesh, including that he had been falsely accused and
charged with illegal possession of weapons undePtibic Safety Act.

4.4  On 19 December 2001, the Migration Boasirdssed his application for asylum, noting
that the political situation in the country hacholged, and that the Awami League was no longer
in power. The Board found that he was not entitled to asylum as a refugee or to a residence
permit as a person otherwise in need of ptaiac The complainant’s appeal to the Aliens
Appeals Board was rejected on 6 March 2003.

4.5  The State party acknowledges that all dstic remedies are exhausted. However,

it contends that the communication shoulcdcbasidered inadmissible under article 22,
paragraph 2, of the Convention, on the basisttiletomplainant’s submission that he risks
being subjected to torture upon return to Badgt fails to rise to the basic level of
substantiation required for the purposes of adnitgj and is therefag manifestly unfoundedl.

4.6  On the merits, the State party submits tiratquestion is whether there are substantial
grounds for believing that the individual conoed would be personally at risk of being
subjected to torture in the country to which he is being retdtrietbllows that the existence of
a consistent pattern of human figlviolations in a country do@®t as such constitute sufficient
ground for determining that a particular person wdagldn danger of being subjected to torture.

4.7 In relation to the general human rights sitiain Bangladesh, the State party notes that,
whilst problematic, the situation has improved. Violence remains a pervasive element in the
country’s politics, and supporters a@ifferent parties frequently @sh with each other and with

police during rallies. The police reportedly use torture, beatings and other forms of abuse while
interrogating suspects. The Government often uses the police for political purposes - thus
several members of the Awami League have ldetained. But when members of the Swedish
Aliens Appeals Board conducted a study touB&mgladesh in Octob2002, they concluded

that there was no institutionalized persecution in Bangladesh, and that persecution for political
reasons was rare at the grass-roots leviebs& most at risk of harassment were opposition
politicians and party members in leading positions. In any event, the State party emphasizes the
the crucial factor in this case is that the Awami League is no longer in power.
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4.8  On the complainant’s personal circumstances, the State party submits that Swedish
asylum law reflects the principles containediticle 3 of the Convention, and that Swedish
authorities apply the same test when considering an application for asylum as that applied by the
Committee in considering a complaint under tlogéention. The authoriteehave considerable
experience in dealing with asylum claims fr@angladesh and in assessing whether a person
deserves protection, having regard to the oistorture and other ill-treatment. Between 1990

and 2002 it dealt with over 1,700 suapplications, and over 700 were granted. For the State
party, considerable weight should be attadioeithe opinions of its immigration authorities,

which in the present instance found no reasomtelade that the complainant should be granted
asylum.

4.9  The State party submits that the complaimatitis case bases his claim on the fact that

he was twice previously subjected to torture in Bangladesh. It recalls the Committee’s
jurisprudence that, whilst past torture is onedatd take into account in considering a claim

under article 3, the focus of the Committee’Staation is whether the complainant would
presentlybe at risk of torture if returned to hieme country; past experience of torture does not
of itself establish a present riSkFurthermore, the Committee’s general comment and
jurisprudence indicate that past experience of torture is pertinent if it has occurred in the recent
past, which is not the case in the present instance.

4.10 The complainant resumed his political atés after being released from custody the
second time, despite the death threat from tiiegagoHe was able to continue his political

activities until February 2000. He@v felt safe enough to paitpate in a demonstration that

was attacked by the police and members of the Awami League. The State party considers that
this is indicative of the fact that the complainant may not have believed himself to be in danger.

4.11 The State party notes that the complaihas not provided any evidence that he is
wanted by the authorities in contiea with criminal charges under tiReiblic Safety Act, nor

was any information presented about the currerg stiathese charges. In any event, the Act has
been repealed in April 2002. In view of thev@mment’s information that false accusations
tend to be levelled pmarily against senioopposition figures, individuals active in politics at the
grass-root level may avoid harassment by relngatithin the country. In the absence of any
evidence adduced by the complainant, the Statg pansiders his claim about pending criminal
charges to be unfounded. Even if heistt detention in connection with criminal charges, this
does not demonstrate that there are substantial reasons for believing that he would face a
personal risk of torture.

4.12 The State party reiterates that the malitsituation in Bangladesh has changed

considerably since the complainant left. According to the complainant, it was the ruling party,
the Awami League, which persecuted him, but plaigy was defeated in the general elections of
October 2001. There is nothing to suggest that the complainant has anything to fear from the
parties currently in power. Indeed, accogdio information from the Swedish embassy in

Dhaka, the ruling BNP and the Freedom Party are both “anti-Awami League” and on good terms
with each other. Accordingly, nothing suggests that the complainant would be in danger of
politically motivated persecution which would render him vulnerable to torture.
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Complainant’s comments on the State party’s obser vations on the admissibility and the
merits

5.1 In his comments on the State party’s observations dated 26 February 2004, the
complainant provides further information abth# general human rights situation in

Bangladesh. He invokes Amnesty Internatisn@port from 2003, whichancludes that torture
has been widespread in the country for yahet, successive Governnts have not addressed

the problem, and that there is a climatéengbunity. Court proceedings against a public
employee, such as a police officer, are only possilith the Government’s agreement, which is
rarely forthcoming. The complainant challenges the State party’'s assessment that activists at
grass-roots level are not the subject of falsmigations and submits that it is generally such
people who are more vulneralitepersecution than leading opposition figures, who are more
closely followed by the media, resulgiin a certain level of protection.

5.2 Inrelation to his personal circumstanctks,complainant reiterates that he faces a
foreseeable, real and personal n$korture if he is returned to Bangladesh. He argues that,

where it is established that a person has beee®eljto torture in the past, there should be a
presumption that this person runs a risk ofui@ in the future, unless circumstances have
manifestly changed. The complainant argues that in his own case, no fundamental changes hav
taken place. Those who work for the FreedParty are still in opposition to the present
Government, and political opponewtntinue to be subjectéd arrest and torture in

Bangladesh. The Freedom Party is considered a “political enemy” by the current Government.

5.3  The complainant recalls that, following nelease from custody in 1999, he continued

his political activities out of congtion, despite the dangers and hetause there was no danger,
as suggested by the State party. He arthast is not possible to obtain documents
substantiating charges under fublic Safety Act until one is actually arrested, and that,

although the Act has been repealed, no amiestypeen granted to persons charged under the
Act. The complainant notes that in October 20@3spoke with his mother, who told him that

the police had come to look for him, and thatytinad not believed her when she told them he
now lived abroad. This demonstrates that he remains the subject of interest to the authorities.
Finally, the complainant submits that the risk of being detained in connection with pending
charges, combined with the widespread phenamer torture in detdron in Bangladesh, and

the fact that the complainant has been tortured in the past, together justify the conclusion that he
faces a real and personal risk of torture if returned to Bangladesh.

I ssues and proceedings before the Committee asto the admissibility and the merits

6.1  Before considering any claims contaime a communication, the Committee against
Torture must decide whether or not it israsssible under article 22 of the Convention. The
Committee has ascertained, as it is requiregbtander article 22, paragraph 5 (a), of the
Convention, that the same mattas not been and is not being considered under another
procedure of international investigation ottkeenent. The Committee notes that the exhaustion
of domestic remedies was raaintested by the State party in its initial submission.

6.2  The State party objects to admissibility on the grounds that the complainant has not
established a prima facie casfea violation. However, the Committee considers that the
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complainant has provided sufficient informatiarsubstantiation of his claim to warrant
consideration on the merits. As the Committee sees no further obstacles to the admissibility of
the communication in this regard, it proceeds to its consideration on the merits.

6.3  The Committee must determine whetherftineed return of the complainant to
Bangladesh would violate the State party’sgdtions under article 3, paragraph 1, of the
Convention not to expel or returrefouler) an individual to another State where there are
substantial grounds for believing that he wouldrbdanger of being subjected to torture.

6.4  The Committee recalls its general comment on article 3, pursuant to which the
Committee must assess whether there are “suliitgrounds for believing that the author

would be in danger of torture” if returnedydcathat the risk of torture “must be assessed on
grounds that go beyond mere theory or suspicion”. The risk involved need not be “highly
probable”, but it must b&ersonal and present’In this regard, in previous decisions the
Committee has consistently determined that the risk of torture must be “foreseeable, real and
personal.?

6.5 In assessing the risk of torture ie firesent case, the Committee has noted the
complainant’s submission that he was twice presiy tortured in Bangladesh. However, as the
State party points out, according to the Conamrit general comment, previous experience of
torture is but one consideration in determining whether a person faces a personal risk of torture
upon return to his country of origin; in thiggeed, the Committee mustmrsider whether or not

the torture occurred recently, and in circumsewhich are relevant to the prevailing political
realities in the country concerned. In the présase, the torture to which the complainant was
subjected occurred in 1996 and 1999, which couldaatonsidered recent, as well as in quite
different political circumstances, i.e. when the Awami League was in power in Bangladesh and
was, according to the complainant, bent on destroying the Freedom Party.

6.6  The Committee has taken note of the sebions regarding the general human rights
situation in Bangladesh and the reports thdtite is widespread; however, this finding alone
does not establish that the complainant himsekdaa personal risk of torture if returned to
Bangladesh. The Committee observes that the reasons the complainant fears a personal
risk of torture if returned to Bangladesh aratthe was previously sidgjted to torture for his
membership in the Freedom Party, and Heatisks being imprisoned and tortured upon his
return to Bangladesh pursudathis alleged charges under fublic Safety Act.

6.7  The complainant submits that the Freedom Party remains an enemy of the current
Government. However, the State party’s infatimn on this issue is to the contrary. The
Committee recalls that in accordance with its general comment'Nbisifor the complainant

to present an arguable case and to establisihéhabuld be in danger of being tortured and that

the grounds for so believing are substantidhenway described, and that such danger is

personal and present. In the present case, the Committee is not satisfied by the complainant’s
argument that given current political situation in Bangladesh, he would still be in danger of being
tortured merely for being a membertbé Freedom Party in a non-prominent position.

6.8 In relation to the charges which the céamant says were filed against him, the
Committee has noted both the State party’s argument that no evidence has been produced in
support of this contention, and the complainargsponse that he would only be able to obtain
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such evidence once arrested. The current sthtine charges against him remains in any event
unclear, since, according to the State party, tlewvaat legislation has ba repealed. While the
complainant notes that no amnesty has been issuethtion to offences under the legislation,

such an amnesty would ordinarily only apfiya conviction, rather than to criminal

charges - the Committee also considers that the complainant has not been able to substantiate |
claims that the prosecution of charges filed agialhim will proceed, even though the relevant
legislation has been repealed. As a cqueace, it does not consider it likely that the

complainant risks imprisonment on return.

6.9 In the circumstances, the Committee condubat the expulsion of the complainant to
Bangladesh would not violate the State pardpigations under article 3 of the Convention.

7. The Committee against Torture, acting uraléicle 22, paragraph 7, of the Convention,

concludes that the removal of the complairtarBangladesh would not constitute a breach of
article 3 of the Convention.

Notes

% Reference is made khl.A. v. Sveden, communication No. 216/2002, Views adopted on
2 May 2003, para. 6.2.

® Reference is made 8L. v. Sveden, communication No. 150/1999, Views adopted on
11 May 2001, para. 6.3.

¢ Reference is made ¥ Y and Z v. Sveden, communication No. 61/1996, Views adopted
on 6 May 1998, para. 11.2.

4 Reference is made 8S. v. Netherlands, communication No. 191/2001, Views adopted
on 5 May 2003, para. 6.6.

¢ Reference is made L\.O. v. Sveden, communication No. 65/1997, Views adopted
on 6 May 1998, para. 14.5; aRd).L. v. Canada, communication No. 57/1996, Views adopted
on 17 November 1997.

" General comment No. 1, sixteenth session (1996).
9 H.K.H. v. Sveden, communication No. 204/2002, Views adopted on 28 November 2002.

" General comment No. 1, sixteenth session (1996).

187



Communication No. 237/2003

Submitted by: Ms. M.C.M.V.F.

Alleged victims: Ms. M.C.M.V.F., her husband V.M.F.Z., and their children
P.C.F.M. and V.M.F.M.

Sate party: Sweden

Date of the complaint: 7 August 2003 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 14 November 2005,

Having concluded its consideration of complaint No. 237/2003, submitted to the
Committee against Torture by Ms. M.C.M.V.F. under article 22 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into account all information made available to it by the complainant and
the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant (submissions of 7 August 2003 and 10 September 2003) is

Ms. M.C.M.V.F., a Salvadorian citizen, acting loehalf of herself, her husband V.M.F.Z. and
their children P.C.F.M. and V.M.F.M. The family is facing expulsion from Sweden to

El Salvador. The complainant claims that the expulsion of the family would constitute a
violation by Sweden of articlg of the Convention against Torture. She is not represented by
counsel.

1.2  On 4 April 2005, the complainant requested the Committee to adopt interim measures of
protection. She informed the Committee tinalovember 2004 the Swedish authorities were
searching for her in order to enforce the depimnieorder and that she managed to escape from
being arrested. On 12 April 2005, the SpeBiapporteur on New Communications and Interim
Measures, acting on behalf of the Comedttdeclined the complainant’s request.

Factual background

2.1 In 1987, the complainant joined a comeattor the unemployed (Codydes) and the
Salvadorian Women’s Movement (MSM) in &lvador, which protested against certain
government policies. As a result of the political repression against social activists, the
complainant joined the guerrilla movemé&mente Farabundo Marti para la Liberacién

Nacional (FMLN), and became an active comrade leading the women'’s division of eastern
San Salvador.

2.2 On 11 November 1989, the complainant wasehended by police agents and violently
pushed into a pick-up. She was taken to acpdhcility where she was allegedly beaten and
forced to take off her clothes before being subjected to an interrogation about the activities of
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FMLN’s members. When she refused to anstierquestions, the officers put a plastic bag
containing lime over her head. She was subjectétiddype of interrogation several times. She
was allegedly abused, repeatedly beaten andh glextric shocks. She remained in detention
for 40 days, during which she was not taken before a judge or visited by a doctor. She was
released on 19 December 1989, thanks to ICRC intervention.

2.3 After her release, the complainant and herdhildren went into hiding. In 1990, in the
midst of an FMLN campaign for municipal elens, a vehicle with fated windows attempted

to run her over. She did not file a complairth the police, but the FMLN publicly denounced

the event. Her husband was threatened, apparently in connection with his activities as a
journalist. The complainant also receiveaittiethreats over the tg@leone. Her husband applied

for asylum for the whole family at the Swedish embassy. While their application was still
pending, on 22 June 1991, the complainant was again intercepted by a vehicle of the security
forces, forced to board the car and taken to the police headquarters where she was interrogated
beaten, almost asphyxiated with a plastic bag containing lime, and administered electric shocks
to her body, including her vagina. She was released on 31 July 1991. She did not have access
a lawyer nor was she brought before a judge. féar of reprisal, the complainant did not report

the latter incident to the police, to any humayihts organization or to the courts. She and her
family went into hiding and attempted tortact the Swedish embassy. Meanwhile, their
application for asylum had been discontinued.

2.4 In 1992, after the Government and the FMLN had signed the Peace Accords, the
complainant was actively involved in the cotugion of the new political party FMLN. She

gave testimony of the torture she had ex@®red to the United Nations-led Truth Commission
which investigated human rights violations thatl occurred during the internal armed conflict

in El Salvador. She was disappointed with amnesty law passed by the right-wing

Government of Mr. Alfredo Cristiani immediatedyter the release of the Commission’s report,
granting a general pardon to members of the military and the security forces that had allegedly
been involved in human rights violations. In 198He learned that all the files concerning the
activities of FMLN members had been transferred to the Military. One of her torturers was
admitted to the new police force created in agdance with the Peace Accords. She was unable
to get a job because official records commonly required in employment applications portrayed
her as having a “subversive background”.1996, she participated as a candidate in the
municipal elections of San Salvador. She submits that, by that year, almost 30 FMLN members
had been killed by death squadshe death squads are saidbtsupported by right-wing

persons with close ties to the Government.

2.5 By the end of 1999, after her husband phblisan article unmasking a gang of

organized crime which included former members of the military and the police, the complainant
received more death threats. Her husband washtatdhe would be killg unless he went into

hiding. They received another telephone calldtering that their daughter would be raped if

she came back from Sweden where she watng her grandmother. In 2000, when the
complainant was returning home from a political meeting, she was attacked by people who were
driving a vehicle with tinted windows, and triedrto her over. As the family feared for their

lives, they moved to another house whiclswaer on destroyed in an earthquake in

January 2001. On 16 March 2001, they fled to Sweden where they applied for asylum on the
basis of political persecution, as well as havingopee victims of torturand natural disaster.

The family received judicial assistance and attended an asylum hearing. The complainant was
provided with psychological treatment and diaggm with post-traumattress disorder caused
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by the experience of torture. The Swedish immigration authorities reopened the family’s case
and, on 15 March 2002, rejected their asylum claiatjng that the human rights situation in

El Salvador had improved, that the threats b@ased after 2000 and that the complainant’s
health had improved. After unsiessful appeals, the family was deported to El Salvador

on 21 March 2003.

2.6 Upon arriving to San Salvador, the fanséttled in Soyapango, the same place where the
complainant had been tortured at first. Titsation allegedly had an enormous psychological
impact on the complainant. On 31 March 2003ijevtine complainant and her daughter were
driving in a taxi, they were abducted by gunmdo ordered them to get off the taxi and forced
them into another vehicle, where they hit theith the guns, ordered them to stay with their
faces towards the floor of the car and preterideshoot them. The kidnappers behaved in the
same manner and followed patterns identicahts¢ that the police had used when they had
previously captured the complainant. They clead the complainant’s bag and passports. The
complainant and her daughter were released after 30 minutes and left in a solitary wasteland
close to a highway. The men warned themtaatenounce the incident to the police. In the
days following the incident, the complainantieighbours were visited by individuals who
inquired about her and told them that she wasommunist”. Her husband denounced the event
to the police, which registered the case as a robbery.

2.7  On 15 April 2003, after contacting the Salvaotutheran Church, the family moved to

a shelter in San Salvador. They fledBiweden on 27 May 2003 and applied for asylum

on 5 June 2003. On 11 June 2003, the Swedish iratrag authorities rejeet their application

and ordered their immediate expulsion from Svmed®n 31 July 2003, the appeal was rejected.
The complainant alleges that there is no other remedy available to her or her family to challenge
the expulsion order, and that diees exhausted domestic remedies.

The complaint

3.1  The complainant submits that she fearsdsubjected to torture and being killed if
deported to El SalvadorAlthough State agents are notetitly involved in the threats against
her life and personal integrity as well as the difel personal integrity of her family, the State’s
responsibility is said to be engaged becaugbefmpunity with whib death squads operate,
and because the death squads are financedpoipht-wing personalities and the ruling party,
and their members have infdtied the New National Civil Boe which conducts a policy of
terror against FMLN’s members.

State party’s observations on the admissibility and the merits

4.1  The State party states that, following¢benplainant’s and her family’s arrival in

Sweden on 22 March 2001, an initial interviewsveanducted. In that interview the family
stated that they were in need of humanitahelp due to the earthquake in El Salvador.
According to the complainant’s husband, they aBso experienced political problems in the past
but had managed to overcome them. A second interview of the family took place on

26 April 2001. On that occasion, they stated thed to the complainant’s political activities in
the FMLN, she had been imprisoned and tortured in 1989 and had been threatened by death
squads until 1993. Since the Peace Accords in Xf@2had not been politically active. The
complainant’s husband worked as a journalistlzamibeen harassed and threatened by criminal
elements until 2000. On 15 March 2002, the MigraBoard rejected the complainants’ asylum
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application. It considered that no reasons fghes had been given and that the threats from
criminal elements were insufficient grourfds granting asylum. On 7 November 2002, the
Aliens Appeal Board upheld the decision of the Migration Board.

4.2  On 28 May 2003, the complainant and her famgturned to Sweden and re-applied for
asylum on 5 June 2003. A third interview was coreldian which the complainant stated that, a
few days after their arrival in El Salvador, she &er daughter were attacked while riding in a
taxi. Three men in a pick-up stopped the tasd #orced them into the pick-up. Two men were
masked and armed with guns. The men mistrehd and took a bag with their passports and
money, before leaving them in a motorway. The complainant was uncertain whether the
perpetrators were criminals or if they wartéacked for political reasons. On 11 July 2003, the
Migration Board rejected the complainant’s apgtion for asylum. It stated that Salvadorian
society was polarized and violence was frequ&ince the Peace Accords in 1992, respect for
human rights had improved significantly. The Board found it unlikely that they had been
attacked on account of the complainant’s prditiactivities or her husband’s background as a
journalist, but rather as a result of rampanher On 14 August 2003, the Aliens Appeal Board
upheld the decision of the Migration Board.

4.3  The State party contends that the compla inadmissible as manifestly unfounded,
pursuant to article 22, paragraph 2, of the Catiga and rule 107 (b) of the Committee’s rules
of procedure, and argues that the complainant’s dla@tthey are at risk of torture if returned to
El Salvador fails to reach the threshold of substantiation required for admissibility.

4.4  On the merits, the State party statesdbetrding to recent reports, El Salvador is a
constitutional and multiparty democracy. Sitlee Peace Accords in 1992, which brought an
end to the armed conflict in El Salvador, resgechuman rights improved significantly.

In 2002, there were no reports of politically matied killings or disap@gances, and according

to several non-governmental sources, there wasanease in political violence. According to
the same sources, there were few complaibtait torture by police in 2002 and some police
officers used excessive force and mistreatedinkees. In the general elections of March 2003,
the FMLN won, for the second time, a majority of seats in the Legislative Assembly. The
Constitution provides for freedom of speech and the press and the Government generally
respected these rights in practice. Journalists regularly and freely criticized the Government anc
reported the views of the opposition. Crimmagned a serious problem in the country;
organized crime was widespread and violeimhes were common. Kidnapping for ransom was
frequent, even if the number of kidnappiigsl declined. Due to the 2001 earthquake,
economic conditions deteriorated. This lcadsed a large number of people to leave

El Salvador, including more than 600 persons wii@wvel agencies lured into going to Sweden
by false advertisements, claiming that Sweden had a special programme for accommodating
Salvadorians.

4.5  The State party contends that great waiglit be attached to the opinions of the

Swedish immigration authorities and their cosaims about the complainant’s credibility and

need for protection. Although it may be consatkestablished that the complainant had been
subjected to torture in the past, this does nedmthat she has substantiated her claim that she
would be at risk of being tortured if returned. The torture took place more than 10 years ago, an
the requirement that the ill-treatment occurred in the recent past to make evident the risk of bein
subjected to torture if returned is not met. fAisas the complainant’s husband and their children
are concerned, they have neither claimed to baea subjected to torture in the past, nor that
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they would risk torture if returned to El Salvad@reat weight must be attached to the fact that
the situation in El Salvador has changed completely since the time of the complainant’s arrest.
In those years, there was a civil war and massive human rights violations were committed.

4.6  The State party notes that althoughdbmplainant was subjected to torture in 1989

and 1991, she and the rest of the family didleate E| Salvador until March 2001, just after the
earthquake. The complainant and her familytledt country legally and without any difficulty

on two occasions, in 2001 and 2003. They received new passports in April 2003. These factors
indicate that the complainants rgenot even in 1991 in any urgent need of protection and that
there was no evidence that they were at risk of any kind of persecution from the authorities of

El Salvador today. Neither betothe Migration Board nor in their appeal to the Aliens Appeals
Board did she argue that they would be at ristodtre if returned. Instead, the complainant’s
husband stated that they had managed to overcome the political problems they faced in the past.
It was not until their new application in Decem2€02 that the risk of torture in the event of

return was raised.

4.7  The State party challenges the compldisatatements about her political activities

after 1992. In her second interview with thegkéition Board she was asked if she had been
politically active after 1992 and she replied in the negative. During the handling of the
complainants’ application for asylum in Sveeq no further informtgon was submitted about

her activities in the FMLN after 1992. Inste#ite complainants argued that, due to the
complainant’s background, she was still at oépersecution. Concemrg the attacks on the
complainant and her daughter in March 2003 Gbgernment contends that there is every
indication that this attack was a criminal one. The complainant herself had stated that she was
uncertain who the perpetrators were. The attackreported to the police, who registered it as a
robbery. The complainant was robbed of sonmey and their passports but no threats

related to political activities were made. The risk of being subjected to ill-treatment by a
non-governmental entity or by private individualghout the consent or acquiescence of the
Government of the receiving country falls, acling to Committee’s jurisprudence, outside the
scope of article 3 of thConvention. The State party addat tthespite the fact that there are
problems in El Salvador, it cannot bgued that there exist a congigteattern of gross, flagrant

or mass violations of human rights.

4.8  The State party concludes that the cirstamces invoked by the complainant do not
suffice to establish that the alleged risk ofueetfulfils the requirement of being foreseeable,
real and personal. The complainant has nottanbated her claim that there are substantial
grounds for believing that she and her family wouldrbganger of being tortured if returned to
El Salvador, and that the enforcement of theuésion order would not constitute a violation of
article 3 of the Convention.

Complainant’s comments on the State party’s observations on the admissibility
and the merits

5.1 The complainant alleges that she has amhésolid grounds to substantiate her claim
that she and her family face a personal, real areséeable risk of being subjected to torture if
returned to El Salvador, andesbontends that the March 2003 ot was carried out by armed
men who acted in a pattern identical to thee¢d by death squads. The complainant has
continued experiencing harsh cegsences as a result of the torture she was subjected to.
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5.2  The complainant contends that even dftersigning of the Peace Accords in 1992, the
Intelligence State Service still operates withltotgounity against leftismilitants. Even after

the Peace Accords, there have been at least 20i0l@dt deaths, and several targeted murders

and attacks against leftist militants by “unknown persons”. According to the United Nations
Development Programme, El Salvador is the sdceunost violent country after Colombia. The
complainant invokes several presports about violent incidents demonstrate the level of

political violence in El Salvador. She adds that in the past few months 17 FMLN members were
wounded while particigting in political demonstrations.

5.3  The complainant, while conceding that the FMLN is a legal party represented in
Parliament, contends that it is not abledowse the life of several persons that, like the
complainants, are mentioned in the archives efdath squads or in the archives of the State
Intelligence Service, entities which operate with autonomy. The ruling Arena party is a
right-wing political party which is said to habacked up the death squads, the murderers of
Bishop Oscar Romero, and ok siesuits priests as well Bsndreds of murders and attacks
against human rights activists. The complaimavbkes information emanating from the Central
Intelligence Agency (CIA) to the effect tHabberto D’Aubuisson, the founder of Arena, was in
the 1980s the leader of one of the death sqaad9articipated in the planning of Bishop
Romero’s assassination; members of Arena are involved in death squads activities; and death
squads recruit former members of the military and the police. According to the same report,
Arena and members of the military support right-wiegorism. This ath other reports confirm
that the illegal armed groups and parallel striegwof power have not been dismantled, and that
Arena continues financingid supporting the right-wing extremist terrorism.

5.4  The complainant recalls that the Sdtwaan Human Right®mbudsman had denounced,
in 2003, that torture was inflicted by the polm® detainees, and that she had received death
threats as a result.

I ssues and proceedings before the Committee asto the admissibility and the merits

6.1 Before considering any claims contained complaint, the Committee against Torture

must decide whether or not it is admissiteler article 22 of the Convention. The Committee

has ascertained, as it is required to do undela@aR;, paragraph 5 (a), of the Convention, that

the same matter has not been and is not beimgieed under another procedure of international
investigation or settlement. The Committee furthetes that domestic remedies have been
exhausted, as acknowledged by the State party, and that the complainant has sufficiently
substantiated the facts and the basis of the claim, for purposes of admissibility. Accordingly, the
Committee considers the complaint admissible and proceeds to its consideration of the merits.

6.2  The issue before the Committee is whethe removal of the complainant and her
family to El Salvador would violate the Stagarty’s obligation under article 3 of the Convention
not to expel or to return a person to anot®@te where there are substantial grounds for
believing that he or she would be imdar of being subjected to torture.

6.3  The Committee must evaluate whether tlaeeesubstantial grounds for believing that
the complainant would be personally in dangfebeing subjected to torture upon return to

El Salvador. In assessing this risk, ther@attee must take intaccount all relevant
considerations, pursuant to al@i@, paragraph 2, of the Convention, including the existence
of a consistent pattern of g% flagrant or mass violations of human rights. However, the
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Committee recalls that the aim of such determination is to establish whether the individual
concerned would be personally at risk of beingectiejd to torture in the country to which he or
she would return. It follows that the existencaaonsistent pattern gfoss, flagrant or mass
violations of human rights on a country does as such constitute a sufficient ground for
determining that a particular ®n would be in danger of being subjected to torture upon his or
her return to that country; there must be adddi grounds to show thtte individual concerned
would be personally at risk. Similarly, the absen€a consistent patteaf gross violations of
human rights does not mean that a person cannot be considered to be in danger of being
subjected to torture in his ber specific circumstances.

6.4  The Committee observes that the acts of ®that the complainant allegedly suffered
occurred in 1989 and 1991, when El Salvador maed in internal armed conflict, and when

there was a pattern of massive and gross hurghtsrviolations in the country. The Committee
notes that the general situation of El Salvador has changed since the Peace Accords came into
effect in 1992. The FMLN, formerly a guerriggoup, is now a political party which won the

majority of seats in the 2003 parliamentamotions. The Committee has not been persuaded

that the incidents that concerned the complainant in 2000 and 2003 were linked in any way to her
previous political activities or those of her husband, and considers that the complainant has failed
to prove sufficiently that those incidents beibtitable to State agents or to groups acting on

behalf of or under the effecewcontrol of State agents. Notwithstanding the occurrence of

violence and confrontation in El Salvador, emmittee is not persuaded that the complainant

or any members of her family would face a real, personal, and foreseeable risk of torture if
deported from Sweden.

7. In the light of the above, the Committegainst Torture, ding under article 22,
paragraph 7 of the Conventiomncludes that the decision oktlState party to return the
complainant and her family to El Salvador would not constitute a breach of article 3 of the
Convention.
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Communication No. 238/2003

Submitted by: Mr. Z.T. (No. 2) (represented by counsel, Mr. Thom Arne
Hellerslia)

Alleged victim: The complainant

Sate party: Norway

Date of complaint: 31 July 2001 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 14 November 2005,

Having concluded its consideration of complaint No. 238/2003, submitted to the
Committee against Torture by Mr. Z.G.T. under article 22 of the Convention,

Having taken into account all information made available to it by the author of the
complaint, his counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1. The author of the communication is Z.dn, Ethiopian national born on 16 July 1962 and
currently residing in Norway, where his requies asylum has been denied and he faces
removal. He claims that he would risk impmsnent and torture upon return to Ethiopia and that
his forced return would therefore constitute aafioin by Norway of article 3 of the Convention.
He is represented by counsel.

The facts as submitted by the complainant

2.1  The complainant is of Amharic ethnic origiduring his high school in Addis Ababa, he
participated in several demdregions supporting Colonel Mengis When Mengistu came to
power in February 1977, thousands of youth, inclgdive complainant, were sent to rural areas
as part of a literacy campaiglRisappointed with the regime,gltomplainant began to work for
the Ethiopian People’s Revolutionary Party (EPRP).

2.2  The EPRP started to organize resistanamafgthe Mengistu regime by calling students
and youth back from the rural areas to Addis Ababa. In 1977, the conflicts between the various
political groups resulted in the so-called “Redrde’, the brutal eradication of all opposition to
the governing Provincial Military AdministragvCouncil (PMAC) and random killings. An
estimated 100,000 people were killed. The complainvho had been distributing pamphlets
and putting up posters in Addis Ababa on behalf of the EPRP, was arrested and taken to a
concentration camp, together with thousandstbér youth, where he was held for one year
between 1980 and 1981. While in the camp he was subjected to fake executions and
brainwashing. According to the complainant, the Red Terror ended when the regime was
convinced that all EPRP leaders were deadnyMmlitical prisoners, including the complainant,
were then freed.
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2.3 After his release, the complainant wentlerground and continued work for the EPRP.
He states that the Mengistu regime cargftdllowed the movements of previous political
prisoners to suppress a revival of the opposition1986-1987, the complainant was arrested in
a mass arrest and taken to Kerchmieon, where he remained for four years. According to him,
the prisoners were forced to lwaround naked and were subjectedll-treatment in the form of
regular beatings with clubs. While pmsoned, he suffered from tuberculosis.

2.4  In May 1991, the Mengistu regime fell and the Ethiopian People’s Revolutionary
Democratic Front (EPRDF) came to power.c©ifreed, the complainant tried to contact
members of the EPRP, but all his contacts had lé& then started to work for the Southern
Ethiopian Peoples Democratic Coalition (SEPDC), a new coalition of 14 regional and national
political opposition parties. According to a translation supplied by the complainant, in

early 1994 a warrant for his arrest was issuednterrogation on the basis of political activity.

In February 1995, he was on his way to deliver a message to Mr. Alemu Abera, a party leader,
when he was caught by the police in Awasa.

2.5 The complainant states that he was kegetention for 24 hours in Awasa and then
transferred to the central prison of Addis Ababdter three days, he was taken to Kerchele
prison where he was kept for one year andrsevenths. He was nev&ied nor had contact

with a lawyer. The treatment in prison wasitamto what he had experienced during his first
imprisonment. He says that he was taken tadttare room and threatened with execution if he
did not cooperate. He leves that the only reason he was seterely tortured like many other
prisoners was that he was already in a weasiphl condition. Whilen prison he developed

epilepsy.

2.6  On 5 October 1996, the complainant managed to escape when he was taken to the house
of one of the high-ranking guards to make some repairs. Through a friend, the complainant
managed to get the necessary papers to leave the country and requested asylum in Norway

on 8 October 1996.

2.7 On 18 June 1997, the Directorate of Imntigraturned down his application for asylum,
mainly on the basis of a report made byNwwegian Embassy in Nairobi, on the basis of
contradictory information said to have begwen by the complainant and his mother, and
discrepancies in his storyHe appealed on 3 July 1997. The appeal was rejected by the

Ministry of Justice on 29 December 1997 on the same grounds. On 5 January 1998, a request
for reconsideration was made which agairs weected by the Ministry of Justice

on 25 August 1998.

2.8  According to the complainant, his rightftee legal assistance had been exhausted and
the Radgivningsgruppa (Advisory Group) agreed to take his case on a voluntary basis. On 1
and 9 September 1998, the Advisory Group naatttional requests faeconsideration and
deferred execution of the expulsion decisiwhich were rejected on 16 September 1999.

The complainant has submitted to the Commititeéhis regard, copies of 16 pieces of
correspondence between the Advisory Group andifihistry of Justice, including a medical
certificate from a psychiatric nurse indicating ttteg complainant suffers from post-traumatic
stress syndrome. The date of expulsi@s finally set for 21 January 1999.
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2.9 For the complainant, all thecionsistencies in his story can &eplained by the fact that
during the initial interrogation he agreed to be questioned in English, not having been informed
that he could have an Amharic interpreter present. Since the difference in years between the
Ethiopian and Norwegian calendar is approximaggijnt years, when he tried to calculate the
time in Norwegian terms and translate this into English, he became confused. The
communication was further complicated by the fact that in Ethiopia the day starts at the
equivalent of 6 o’clock in the morning in Norway. That meant that when the complainant

said "2 o’clock”, this should havieeen interpreted as 8 o’clock.

2.10 During the interrogation, the complainariéneed to the Southern Ethiopian People’s
Democratic Coalition (SEPDC) as the “Southern People’s Political Organization” (SPPO), which
does not exist. This error was due to the feat fe only knew the name of the organization in
Ambharic.

The complaint

3. The complainant argues that he would beéainger of being imprisodeand tortured if he
were to return to Ethiopia. He claima&thduring the asylum procedure, the immigration
authorities did not seriously examine the merits of his asylum claim and did not pay enough
attention to his political activiteeand his history of detention.

The Committee’ sdecision on the admissibility relating to complaint No. 127/1999

4.1  On 25 January 1999, the complainant lodgednitial complaint with the Committee,
alleging his expulsion by Norway to Ethiopieuld violate article 3 of the Convention.

On 19 November 1999, in light of the submissiohthe parties, the Committee declared the
complaint inadmissible for failure to exhaust domestic remédiBse Committee reasoned as
follows:

[7.2] The Committee notes that the State party challenges the admissibility of the
communication on the grounds that all available efifiective domestic remedies have not been
exhausted. It further notes that the legalitaofadministrative act may be challenged in
Norwegian courts, and asylum-seekers who find their applications for political asylum turned
down by the Directorate of Immigration and ompegl by the Ministry of Justice have the
opportunity to request judicial veew before Norwegian courts.

[7.3] The Committee notes that according to information available to it, the complainant has
not initiated any proceedings to seek judicial egwof the decision rejecting his application for
asylum. Noting also the complainant’s informatebout the financial iplications of seeking

such review, the Committee recalls that legalfarccourt proceedings can be sought, but that
there is no information indicating that tinas been done in the case under consideration.

[7.4] However, in the light of other similar cag@®ught to its attention and in view of the
limited hours of free legal assistance avagdbl asylum-seekers for administrative
proceedings, the Committee recommends to the Béatg to undertake measures to ensure that
asylum-seekers are duly informed about all ddimeemedies available tihem, in particular

the possibility of judicial revievibefore the courts and the oppmity of being granted legal aid
for such recourse.
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[7.5] The Committee notes the complainant’s claim about the likely outcome were the case to
be brought before a court. dbnsiders, nevertheless, tktla¢ complainant has not presented
enough substantial information to support thigebéhat such remedy would be unreasonably
prolonged or unlikely to bring effective relief. In the circumstances, the Committee finds that
the requirements under article 2aragraph 5 (b), of the Comigon have not been met.

The complainant’s renewed complaint

5.1  On 31 June 2001, the complainant filed & nemplaint before the Committee, arguing
that the grounds upon which the Committee had declared the case inadmissible no longer
applied. He stated that, on 2dnuary 2000, he had applied fagdéaid, which was rejected by
the County Governor of Aust-Agder on 5 J@300. On 14 March 2001, the Ministry of Labour
and Administration rejected his appeal agaihe County Governor’s decision. As to the
possibility of retaining his own lawyer, in vieo¥ his precarious pecuniary situation, he would
be unable to afford either the necessary legrd fand filing costs, or an award of costs, if
unsuccessful. Nor could he represent himsalfie scarcely speaks Norwegian and lacks
knowledge of the relevant rdef procedural and substantive law. Accordingly, the
complainant argued that in practice, there was no “available” or “effective” remedy which he
could pursue, and that the complaint skdhkerefore be declared admissible.

5.2  On 21 August 2002, the renewed complaint was registered as complaint No. 238/2003
and transmitted to the Government of the State party for comments on its admissibility.

State party’s submissions on the admissibility of the renewed complaint

6.1  On 27 March 2003, the State party contestectimissibility of the renewed complaint,
arguing that paragraph 7.3 of the Committee’s original inadmissibility decision could be read in
two ways. On the one hand, reading the second sentence in isolation would suggest that once
legal aid was sought, admissibility would have to be reconsidered. On the other, the first
sentence suggested a complainant must initiate judicial review proceedings, and a failure to do
so - even following denial of legal aid - disposddhe issue. In the State party’s view, the latter
approach was most logical, and was suppdstethe context of the decision’s paragraph 7.2,
which rehearsed the arguments on the availability and effectiveness of judicial review. In this
light, the first sentence of paragraph 7.3, reacbimunction with 7.5, conisutes the conclusive
response of the Committee, and the second semiater alia bearing the word “also” was
superfluous additional reasoning.

6.2 Even if the Committee held the complaint inadmissible simply for failure to seek legal
aid, the complaint would not, according to the State party, become admissible simply because
legal aid was subsequently sought, as other reasons of inadmissibility may still apply. In
particular, the State party submitted that judicgaliew was still an “available” remedy to be
exhausted. There was no basis for exempfopi@ants from the obligation to exhaust domestic
remedies for lack of financial means, as such@proach had no basisthre text of article 22,
paragraph 5, of the Convention. The State party argued that, in any legal system, civil
proceedings are generally financed by the paréad that the framers of the Convention, aware
of this approach, made no exception for applisavithout resources. Such an approach would
interfere with the principle of dsaustion of domestic remedies.
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6.3  Inthe State party’'s view, were the Committedo so, States would either (a) have to
provide legal aid to a much greater exteaits currently practised or required under
international conventions, or (b) accept ther@attee’'s competence to review administrative
decisions rejecting asylum alas without the domestic courts having had the opportunity to
review those cases. As to the former optiow, &tates would accept such an approach: civil
legal aid is a scarce resource anywhere, and isdutoj strict conditionéf available at all).
Thus, in view of the large number of asylupphbcations rejected yearly, a State party would
have to take the unlikely step of greatly m&sing resources supplied to legal aid schemes.

6.4  The result of such a step would be thatCommittee de facto makes itself the first
review instance in a vast number of cases, and result in significant growth in the Committee’s
caseload. In Norway alone, 9,000 asylum appbeoativere rejected at last instance in 2002, and
most asylum-seekers would claias did the current complainant, to be of modest means and
unable to access the legal system. There dbuklbe major consequences for the Committee.

6.5  Administering such an exception would ceegiteat difficulties ofaw and fact for the
Committee. It would have to set precise criteria concerning financial ability, and presumably
some economic standards that could not be exdd®dapplicants claiming impecuniosity. The
Committee would have to develop methods to emthat an applicant does not actually exceed
these standards. It would béfidult for States parties to rebut an applicant’s allegation of lack

of resources, as pertinent information is rarely available. Likewise, in the present case, the State
party had ascertained, through tax records,tifeatomplainant had only very modest incomes in
the last few years, and it could not scrutinizefinancial situation any further. It had no

knowledge of any assets abroad, nor any possessi Norway which could be realized to

finance review proceedings.

6.6 In the State party’s view, only detailed regjolas established in advance could deal with
such problems, which would merely underfie absence of such an exception in the
Convention. A decision of admissibility woube a significant innoveon in the Committee’s
case law and a considerable departure from theedtic remedies rule interpreted by treaty
bodies. Only the jurisprudence of the HumRRights Committee revealed some very limited
exceptions.

Complainant’s comments on the State party’s submissions

7.1 By letter of 26 May 2003, the complainant rejected the State party’s submissions. He
stated that he only receives a welfare checbé#sic daily needs, in addition to housing support,
which would not suffice for raising privat®ansel. His counsel before the Committee was
acting pro bono in respect of those proceedings dNgither he nor others could be expected to
operate pro bono in respect of any judicial review proceedings.

7.2  Asto the original reasons for inadmissibility, the complainant submitted it was clear that
both elements were criteria on which the cosidno was founded. This was confirmed by the
context of paragraph 7.4 of the original case.ré\Veotherwise, it would have been pointless for
the Committee to make any remarks on thellaghquestion. As bbtparties had made
submissions on the legal aid issue, paragraplv@s3necessary to addesthose points and was
thus far from superfluous. At a minimum, thecdion should be reviewed to clarify whether,

and on what conditions, judicial rew is an available remedy even in the absence of legal aid.
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7.3 Turning to whether judicial review must jpgrsued despite the absence of legal aid, the
complainant pointed out that article 22, gaeph 5, only requires available and effective
remedies to be exhausted by a complainant. Were the complainant to represent himself, with
little knowledge of Norwegian law or languageasust skilled lawyers of the State, domestic
remedies would not be “effective”itin the meaning of article 22.

7.4  The complainant argued that human rights treaties must be interpreted so as to make
them effective. If complaints are held imaidsible for non-exhaustidn circumstances where
domestic remedies are, in fact, unavailable ciimihas remedies neither at the national nor
international level.

7.5  The complainant invoked the jurisprudence of the Human Rights Committee, which had
found communications admissible under the Optiématocol to the International Covenant on
Civil and Political Rights in circumstances where legal aid was unavaflable.

7.6  The complainant observed that in Norwagny people received legal aid in different
categories of cases. He easily satisfied the enmnoriteria. Thus, in support of his claim for
legal aid, he invoked the doctrine of “positive obligations” for the State party to prevent human
rights violations, as part of the generaligation to secure effectively the right to
non-refoulement. The complainant pointed out that if a right to legal aid existed, it would
certainly be considered relevant to an assessuf the exhaustion of domestic remedies, and
thus the unavailability of legal aghould be treated similarly.

7.7  The complainant rejected the State partyisgivings about the results of holding the

present case admissible. Firstly, it would resiult in all unsuccessful asylum-seekers pleading
before the Committee. A possible violation dide 3 would arise only in few cases. In any

event, the outcome on the merits would be a more important guide to the future. The Committee
should thus be wary of the adverse consegegeadvanced by the State party against an
interpretation consient with the Convention’s purpose.

7.8  On the facts of his case, the complainargchtiiat the State party had not disputed the

details of his income. In the Norwegian legal scheme, the authorities were satisfied with a
declaration from the applicant along with a pohtax records, and the State party should not

hold the Committee to a stricter standardary event, as the Human Rights Committee’s

experience has shown, the consequences are manageable, and the advantage - greater protection
of Convention rights for those who would othesg/go without any protection - is obvious. The
complainant thus requested the Committee to declare the case admissible.

The Committee’ sdecision on the admissibility of the renewed complaint

8.1  During its thirty-first session, Movember 2003, the Committee considered the
admissibility of the renewed complaint. It observed, at the outset, that the question of whether a
complainant had exhausted domestic remediesatkavailable and effective, as required by

article 22, paragraph 5, of the Contien, could not be determinédl abstracto, but had to be
assessed by reference to the circumstanceg @fafticular case. In its initial decision, the
Committee had accepted that judicial review, in the State party’s courts, of an administrative
decision to reject asylum was, in principle, an effective remedy. The Committee noted that a
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pre-condition of effectiveness, however, wasdhdity to access the remedy, and, in this case,
as the complainant had not pursued an appdicdtr legal aid, he had not shown that judicial
review was closed, and therefore unavailatoléaim, within the meaning of article 22,
paragraph 5, of the Convention.

8.2 In the present case, the complainant had since been denied legal aid. Had legal aid beer
denied because the complainant’s financiabweses exceeded the maximum level of financial
means triggering the entitlement to legal aid, bedvas thus able to provide for his own legal
representation, then the remedy of judicial reveewld not be said to hénavailable to him.
Alternatively, in some circumstances, it might be considered reasonable, in the light of the
complainant’s language and/or legal skills, thefshe represented himself or herself before a

court.

8.3 In the present case, however, it was unchalgtigat the complainant’s language and/or
legal skills were plainly insufficient to expect him to represent himself, while, at the same time,
his financial means, as accepted by the Statey for purposes of deciding his legal aid
application, were also insufficient for himtetain private legal counsel. If, in such
circumstances, legal aid was denied to arviddal, the Committee considered that it would run
contrary to both the language of article 22, paaphrb, as well as the purpose of the principle of
exhaustion of domestic remedies and the ability to lodge an individual complaint, to consider a
potential remedy of judicial review as “available”, and thus declaring a complaint inadmissible if
this remedy was not pursued. Such an appreachd deny an applicant protection before the
domestic courts anat the international level for clainmsvolving a most fundamental right, the
right to be free from torture. Accordingly, thensequence of the State party’s denial of legal

aid to such an individual was to open the possibility of examination of the complaint by an
international instance, though without the bérafthe domestic courtiirst addressing the

claim. The Committee thus concluded thatcseithe complainant applied unsuccessfully for

legal aid, the initial reasons for inadmissibility no longer applied.

8.4  On 14 November 2003, the Committee decl#rectase admissible, since the reasons for
inadmissibility referred to in its previougcision of 19 November 1999 on the initial complaint
No. 127/1999 were no longer applicable anatier grounds for inadmissibility had been
advanced. The Committee accordingly invited the State party to supply its submissions on the
merits of the renewed complaint.

State party’s submissions on the merits of the renewed complaint

9.1 On 23 July 2004, the State party submitted that it considered its submissions on the
merits of the renewed complaito address the same matsrdealt with under complaint

No. 127/1999, and invoked as relevant its subiois on the merits regarding the initial
complaint. The State party maintained that it observes relevant international standards both in it
legal practices and in its administrative proceedings. On 1 January 2001, the State party
established a quasi-judicial organ independeth@fpolitical authorities, known as Immigration
Appeals Board and mandated to handle appealastigdi decisions taken by the Directorate of
Immigration, including asylum cases. It subnttbat the Appeals Board maintained a large
number of highly qualified employees, amongrtha country expert for Ethiopia who undertook
a visit to Ethiopia as late as in Febru2f04, and cooperated closely with the special
immigration officer in the Norwegian Embassy in Nairobi.
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9.2  Since the State party’s submission of 31 March 1999, the Immigration Appeals Board
had, on its own initiative, undertaken another examon of the case before the Committee and,
on 12 March 2004, upheld the decision to reject the complainant’s asylum application. The
Board’s conclusion was bad on its findings that there are no substantial grounds for believing
that the complainant, upon return to Ethiopiapleidoe personally in danger of being subjected
to torture or other forms of ill-treatment. The State party accordingly submitted that returning
the complainant to Ethiopia would not constitateiolation of articleé3 of the Convention.

9.3  Among the factors contributing to a persaisl of the complainant to be subjected to
torture upon return to Ethiopia was the conmmqat’'s degree of involvement in political

activities in the early 1990s in Ethiopia. The State party submitted that the information provided
by the complainant in that regard lacked credibility, as it contained numerous contradictions and
as his explanations changed throughout the lyistbthis case. According to the information
provided by the complainant in his asylimterview on 19 and 20 October 1996, he had been
arrested on 20 February either in 1992 or 199@¢Grian calendar) and had been imprisoned for
one year and seven months, after which he clabmédve fled directly to Norway. However,

he did not arrive in Norway until October 19%96e State party concluded that his safe and
voluntary stay in Ethiopia for another two yeafter his imprisonment was incompatible with

his alleged fear of persecution.

9.4  The State party further submitted thatrequiry conducted by the Norwegian Embassy

in Ethiopia with former leader of the SEPDC dthah, revealed that the latter had not heard of

the complainant himself nor of two of the three SPPO leaders who the complainant claimed to
have worked for. Upon learning of the fornhemder’s statements, the complainant changed his
statements and confirmed that it was in fact the SEPDC coalition he had been a member of and
had assisted, and that the coidngesulted from a mistranslation. The State party argued that
the confusion between a single political party (the SPPO) and a 14-party coalition (the SEPDC)
could not simply be attributed to problems of translation.

9.5 The State party dismissed the credibilityhaf complainant’s claims on the basis of
fundamental contradicins between the complainant’s claims and those of his mother who was
interviewed by the Norwegian Embassy in Ethiopia. After the complainant learned that his
mother had informed the Norwegian authoritiedisfprior imprisonment for his membership of
the EPRP, he claimed to have been arrestegtatimes, a fact which he had not previously
mentioned. Further discrepancies betweembi®unt and that of his mother included the

identity of his siblings and his places of residence at different stages in his life, which the State
party regarded as undermining templainant’s credibility further.

9.6  The State party noted that in his asylumriésv, the complainant had stated that he had
never been subjected to any kind of physicaltertbut that he had been threatened in a way
akin to psychological torture. Two years latemywever, when requesting the annulment of the
Ministry of Justice’s negative decision concernimg asylum claim, he claimed to have been
subjected to torture in the form of baton blow$i®head. The State party maintained that the
late submission of such a craicfact further undermined the credibility of the complainant’s
claims. It further argued thhis contraction of epilepsy was not, contrary to the arguments
advanced by the complainant, a result of theuterhe allegedly suffered, but that it more likely
emerged from his infection with a tapeworm. The State party finally argued that the
contradictions and iransistencies in the complainant’sist cannot, as maintained by the
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complainant, be reasonably attributed totgosmumatic stress disorder (PTSD), as the
complainant’s allegation to be suffering from PTSD had been submitted late and had not been
substantiated beyond a declaration by a nurselypbased on the complainant’s own account.

9.7  The State party did not regard the support letter from the EPRP’s Norwegian group,
certifying that the complainant was a victim of imprisonment and political persecution in
Ethiopia, as sufficient evidence for the claim that the complainant had been politically active in
his home country or that he was viewed with stisp by the authorities. In the State party’s
experience, exile organizations had a tendengirrely to issue “confirmations” to country

people requesting them. The State party cuied that EPRP’s Norwegian section had only
limited knowledge of the complainant’s case.

9.8 In the State party’s view, accepting that ctatgpaccuracy is seldom to be expected from
potential victims of torture, the credibilitf the complainant’s claim was nonetheless
comprehensively undermined by the evidemitcadictions and iransistencies set out.

Moreover, even if the complainant’s accounhis political persecution in the past had been
true, given the current situation in Ethiopia, theras no basis for holding that he would now be
of particular interest to the Ethiopian authostieThe State party therefore concluded that the
assessment of the available information and material made by the Norwegian authorities was
correct, and that those assessments warréiméecbnclusion that there were no substantial
grounds for believing that the complainant wbhk at a personal and real risk of being
subjected to torture or other ill-treatment if returned to Ethiopia.

The complainant’s comments on the State party’s submissions

10.1 By letter of 5 November 2004, the complainaoied that the State party’s rejection of
his claim that he would risk being tortured upotune to Ethiopia was based on its allegations of
inconsistencies in his accourtie referred to the Committee’s case law, according to which
neither inconsistencies in ap@icant’s story, provided they did not raise doubts about the
general veracity of the claifmor late submissiorfsautomatically constituted obstacles to the
protection guaranteed by article 3 of the Cartim. He pointed out that the Committee has
rejected similar arguments advanced by the State pafgtarv. Sveden,® and that it found, for
example inMutombo v. Switzerland," that “even if there are doubts about the facts adduced by
the [complainant], [the Committee] must ensure thasecurity is not endangered”. He further
submitted that the risk of torture invoking protion under article 3 must go beyond mere theory
or suspicion, whereas the wording of arti@ldoes not demand a demonstration of a “high
probability” that torture will occur. He also recalled that the reasons for the danger of being
tortured should have been edistiied before or after the fliglatf the involved person, or as a
combination of botH.

10.2 The complainant argued that his identityva#i as his involvement in politics and his
imprisonment for his political activities, both undiee former and under the present regime, had
been established beyond reasonable doubt. Towmiation provided by his mother confirmed
that he disappeared about four years aduch corresponded to the period of his last
imprisonment and his political underground woHis political activities in Ethiopia and his
persecution by the Ethiopian authorities were further confirmed by the support letters from the
EPRP’s Norwegian section. The complainant also submitted a copy of an arrest warrant of
25 March 1994, when he worked for SEPDC, showing that he was wanted for interrogation.
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The complainant’s continued involvementlive EPRP’s Norwegian section was also
acknowledged in a support letter from that organization. According to the complainant, his
name appeared in the headlines of the dgran media several times in that contexll of
these facts could not, in the complainant’s vieerpvershadowed by tladleged inconsistencies
in his case.

10.3 Regarding the allegations of inconsisienand of the complainant intentionally

presenting false information, the complainant isdhat he had initially given his account under
adverse conditions. Having recently arrived in Norway and been kept in a security cell for some
hours before his interrogation, and suffering fronsBPT his uncertainty and fear were worsened

by the behaviour of the interrogation officer ahd translator who allegedly ridiculed him.
Moreover, the complainant communicated his surprise that the interrogation focused mainly on
his family background and his departure from Ethid¢pipages of the protocol), rather than

on what the complainant regards as materiaigoeasons for seeking asylum (1,5 pages), such

as his political involvement and hisafeof being returned to Ethiopia.

10.4 Regarding his family and personal higtdhe complainant submitted that related
inconsistencies concern egtions of minor importance, whereas the main facts provided by him,
such as his family members’ namesl glace of their home, were correct.

10.5 Concerning his alleged persecution in thet,jhe complainant claimed that, following
his first asylum interrogation, he submitted adufitil details rather than, as the State party
alleges, providing another account altogetherfatt, the complainant had, during the asylum
interrogation, submitted only those details he dstnelevant, and submitted further facts once
informed by the Advisory Group of their imgance. The State party’s claim that the
complainant had said in the interrogation that he was arrested “only” once was false.

10.6 The complainant confirmed that he hadesta the asylum interview to have been
“active in”, rather than being “a member” of, the SEPDC, whose title he translated freely into
English by retaining the main concepts of tinganization. The State party’s assumption that
the former SEPDC leader it interviewed knalvthe members of the SEPDC was, in the
complainant’s view, rebutted by the former’s stated willingness to investigate further into the
case. The fact that the complainant maopgrated underground in an illegal organization
supports the former SEPDC leader’s unawarenefgeafomplainant’s work as well as his claim
that activists were not formally registered. The complainant notes that the State party has not
informed the Committee or the complainant akenw possible verification work undertaken by
it, such as further contact with the formerP&EC leader or the vditation of the detailed
description of the Kerchele prison irdéis Ababa provided by the complainant.

10.7 Concerning past incidents of torture,tbenplainant submits that he was beaten during
his long imprisonment in the 1980s, whereas he med subjected to physical torture during his
last imprisonment in the 1990s. However, he clamnsave been tortured mentally in custody,

and witnessed the torture of Abera, ondigfpolitical leaders, by the police.

10.8 The complainant submits that he faces a sufimtaisk of being tortured if returned to
Ethiopia. Information provided by Human Righigatch and United States Department of State
reports of 2003 leave little doubt that there is aststent pattern of gss, flagrant and mass
violations of human rights in Ethiopia, auntry which still produces refugees. That the
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complainant has been politically activetwo major opposition movements and escaped from
prison eight years ago under the present regasigell as his continued involvement as an
“active member” in the EPRP in Norwapfl render him at a risk of being tortured if returned.
Since Ethiopia has not recognized the Commiisteompetence to act under article 22 of the
Convention, the complainant will have no pog#ibof bringing a complaint before the
Committee if tortured upon return.

Supplementary submissions of the parties

11.1 On 6 April 2005, the State party subnditéelditional observations regarding the
Immigration Appeals Board's decision of 12 March 2004states that its decision to review the
complainant’s case was taken by the Board oovits initiative, without any formal request by
the complainant. While the Committee’s admissibility decision of 14 November 2003 was the
cause for the review, there was no obligation uperBibard to do so. The State party points out
that the final decision of 29 December 1997 hag been reviewed four times in total by the
Norwegian authorities, who each time did natifsubstantial grounds for believing that he
would be at a substantial, present and petsasiaof torture if returned to Ethiopia.

11.2 By letter of 22 April 2005, the complainant responded to the State party’s supplementary
submission, criticizing the procedure followedthg Immigration Appeals Board concerning its
most recent decision of 12 March 2004. He atctyat the decision entailed “an extensive
deliberation of the case”, but states that duee ¢bange in counsel the decision was apparently

not received by him. He argues that he sthtwalve been provided with prior notice of the

hearing and should have been pded with the Board’s decision.

Disposition of procedural issue

12.1 On 10 November 2004, the complaingglied to the Committee, under rule 111,
paragraph 4, of the Committee’s rules of procedfor leave to submit oral testimony to the
Committee. He argued that he had not had oppitytto present his case in person before the
domestic decision-making bodies in his case, ndri@appeared before the courts. Given that

a major reason for the rejection of his claim was an assessment of his credibility, an issue that
can be well tested in oral testimony, he eoded that oral testimony before the Committee
would provide it with a basis to assess his credibility.

12.2 On 26 November 2004, at its thirtyrthsession, the Committee rejected the
complainant’s application under rule 111, paragraph 4.

Examination of the merits

13.1 The issue before the Committee is whetieremoval of the complainant to Ethiopia
would violate the State partyabligation under article 3 of tHéonvention not to expel or to
return a person to another State where thersubstantial grounds for believing that he or she
would be in danger of being subjected toumet The Committee must evaluate whether there
are substantial grounds for believing that the comata would be personally in danger of being
subjected to torture upon return to Ethiopia.a$sessing this risk, the Committee must take
into account all relevant congidhtions, pursuant to articlefgragraph 2, of the Convention,
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including past incidents of torture or the existewf a consistent pattern of gross, flagrant or
mass violations of human rights. Howewbe Committee recalls that the aim of such
determination is to establish whether théividual concerned would be personally at a
foreseeable and real risk of being subjectadtinire in the country to which he or she would
return.

13.2 The Committee has considered the periods of imprisonment suffered by the complainant
in the 1980s and 1990s and his allegation thatdsesubjected to beatings, to maltreatment and
psychological torture in Ethiopia the past on account of hislpical activities. It notes the

interest of the Ethiopian authorities in his perapparently demonstrated by an arrest warrant
dating from 1994. The Committee has finally noted the complainant’s submissions about his
involvement in the Norwegian section of theRFP Nevertheless, in the Committee’s view, the
complainant has failed to addueeidence about the conductafy political activity of such
significance that would still attract the interefthe Ethiopian authorities at the current time,

nor has he submitted any other tangible evidence to demonstrate that he continues to be at a
personal risk of being tortured if returned to Ethiopia.

13.3 The Committee finds accordingly that, in view of the lengthy period of time that has
elapsed since the events described by the complainant, the information submitted by the
complainant, including the low-level nature of his political activities in Ethiopia and Norway,
coupled with the nature and extent of indetecies in the complaant’s accounts, is
insufficient to establish his claim that he wopktsonally be exposed to a substantial risk of
being subjected to torture if returned to Ethiopia at the present time.

14. In the light of the above, the Committagainst Torture, dieg under article 22,
paragraph 7 of the Conventiomncludes that the decision oktlstate party to return the
complainant to Ethiopia would not constitatdreach of article 3 of the Convention.

Notes
& Z.T.v. Norway Complaint No. 127/1999, decision adopted on 19 November 1999.

® The complainant citeBampbell v. Jamaica Case No. 248/1987, Views adopted on

30 March 1992t ittle v. Jamaica Case No 283/1988, Views adopted on 24 July 1989;

Ellisv. Jamaica Case No. 276/1988, Views adopted on 28 July 198ght v. Jamaica Case

No. 349/1989, Views adopted on 27 July 199@rrie v. Jamaica Case No. 377/1989, Views
adopted on 29 March 1994ylton v. Jamaica Case No. 600/1994, Views adopted on

16 August 19966allimore v. Jamaica Case No. 680/1996, Views adopted on 23 July 1999; and
Smart v. Trinidad & Tobago Case No. 672/1995, Views adopted on 29 July 1998.

¢ Kisoki v. Sveden Complaint No. 41/1996, Views adopted on 8 May 1996n v. Switzerland
Complaint No. 21/1995, Views adopted on 8 May 1996,I1ah@. v. Sveden Complaint
No. 65/1997, Views adopted on 6 May 1998.

¢ Khan v. Canada Complaint No. 15/1994, Views adopted on 15 November 1994, and
Tala v. Sveden Complaint No. 43/1996, Views adopted on 15 November 1996.
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® Ibid.
" Case No. 13/1993, Views adoptenl 27 April 1994, at para. 9.2.

9 The complainant here refersAemei v. Switzerland Complaint No. 34/1995, Views adopted
on 9 May 1997.

" The complainant supplies no further detail athéosources or content of these media reports.

' The complainant provides no details as/tat political activities he undertook in Norway.
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Communication No. 245/2004

Submitted by: S.S.S. (represented by counsel, Mr. Stewart Istvanffy)
Alleged victim: The complainant

Sate party: Canada

Date of the complaint: 25 February 2004 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 16 November 2005,

Having concluded its consideration of complaint No. 245/2004, submitted to the
Committee against Torture on behalf a5S. under article 22 of the Convention,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant of the communication is S.S.S., an Indian national born

on 5 November 1957 in Paddi Jagir, Punjab (Indra) currently residing in Canada, from where
he faces deportation. He claimatlhis forcible return to Indiwould constitute a violation by
Canada of article3 and 16 of the Convention. Hgerepresented by counsel.

1.2 In accordance with article 22, paragrapbf3he Convention, the Committee transmitted
the communication to the State party on 27 February 2004, and requested it, under rule 108,
paragraph 1 of the Committee’s rules of proceduoéto expel the complainant to India while
his complaint is under consideration by the Committee.

The facts as submitted by the complainant

2.1  The complainant is from the Punjab province in India. He is a Sikh; in June 1996 he
became a member of the Akali Dal Badal party, campaigning on its behalf during the
February 1997 elections. He continued tortwelved in politics, organizing meetings and
speaking against government policies. Herok that the police arrested him on 20 April 1999
and took him to Gurayan police station. He allegges he was beaten with sticks and belts, that
the police pulled his hair, kicked him in thack, slapped, punched asuspended him from the
ceiling. A wooden roller was allegedly usectctash his legs and thighs, and his knee was
dislocated. He alleges that he lost conseieas on many occasions and that he was questioned
about his cousin and other Sikfilitants, as well as his own adties. Finally, the complainant
claims that he was relea unconscious on 29 April 1999 after a bond of 50,000 rupees was
paid. When he regained cai@usness he was in a clinic.
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2.2  The complainant states further thatpbéce visited him at home while he was
undergoing treatment on 12 August and 10oDet 1999 and questioned him again about his
cousin and other militants. The police giely visited his house again on 25 February 2000
while the complainant was out and threatened His.wOn each of these visits, the complainant
claims the police received bribes.

2.3 On 23 June 2000 the complainant assisted a group to raise money through his Sikh
temple for the children and women of those families whose family members were suspected
militants and killed by the police. On 26 June 2000, the police allegedly began arresting persons
who had been collecting money with him, anchitebefore finding out that the police had gone

to his house, beaten his wife and the childrdis wife was arrested, beaten and detained for

five to six hours.

2.4  The complainant then fled to New Delhi arairols that he paid for an agent to help him
arrange his trip to Canad&le arrived in Canada on 23 J@O00 after transiting through the
United Arab Emirates and England.

2.5 On 28 September 2000, the complainant apfibiecefugee status. His application was
rejected on 12 March 2002 by the Immigratiod &efugee Board. He then applied to the
Federal Court on 15 April 2002 for leave to sgekcial review of the rejection. That

application was rejected on 24 July 2002.e Tomplainant also submitted his case for a
post-determination review on Bpril 2002, which was rejected on 18 April 2002 as it had been
made out of time.

2.6 The complainant made submissions under the new pre-removal risk assessment (PRRA)
procedure in October 2003, which was @ehon 16 December 2003. He also submitted

a request for a determination based on &uitarian and compassionate grounds on

11 December 2003; according to the complainarg,gfocedure has yet to be decided. Finally,

he applied for leave to seek judicial revieithe PRRA refusal on 28 January 2004, which was
dismissed on 2 June 2004, and filed a request &day of deportation in the Federal Court

on 18 February 2004. This stay of deption was denied on 23 February 2004.

2.7  The complainant was scheduled to be deported on 29 February 2004.
The complaint

3.1  The complainant argues that he would be isoped, tortured or even killed if he were
returned to India, where human rights violatigrithin the meaning of article 3, paragraph 2, of
the Convention are said to be freqt, particularly against Sikh€Counsel provides reports from
non-governmental sources containing infotiorato that effect, including an Amnesty
International report of 2003 whictoncludes that torture and codial violence continue to be
regularly reported from Punjab.

3.2  Counsel submits a medical certificate d&&drebruary 2001 which said to confirm

that the complainant was brought to Rohit Hospital on 29 April 1999 in an unconscious state,
with bruises on his body, his feet, buttocks ancklsavollen and his knee dislocated. The same
medical report states that his thigh muscleseveeushed and torn, and that the complainant
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stayed at the hospital until 30 May 1999, whilei$® visits continued until 30 November 1999.
Counsel submits another medical certificate dl&@ March 2001 from a clinic in Canada, which
concludes that the complainant presents symgtof a mixed anxio-depressive mood disorder
and “that there is sufficient objective physicatigpsychological evidence that corroborates with
the subjective account of torture”.

3.3 In support of his application, counsdkrs to letters from family members which
support his version of the facts, and medical respelating to the complainant’s family and the
alleged torture sustained by them. He alsarsdfe affidavits from the Sarpanch (village elder)
of the complainant’s village in India corrolading the complaint and claiming that police
officers informed him that arrest warrants had been issued against the complainant for
involvement with Sikh militants.

3.4  Counsel also submits that the complairsadé€portation to India would subject him to
severe emotional trauma withahe possibility of obtainingppropriate medical treatment,
which is said to constitute inhuman and degradliegtment within the tersnof article 16 of the
Convention.

3.5 Finally, counsel submits that the membfethe Immigration and Refugee Board (IRB)
who refused refugee status to the complainant &h@sord of refusing every Sikh claim” before
him, and that the PRRA procedure of risk anal{is one where practically everyone is refused
and that there is a pattern of gysttic violations of fundamentaghts in this procedure”. In
particular, counsel submits thte risk assessment is done by immigration agents without any
competence in matters of international human rights or legal matters, and that the decision
makers do not meet the criteria of impartiglindependence and recognized competence.

State party’s observations on the admissibility

4.1 By note verbale of 26 August 2004, the &tadrty contests the admissibility of the
communication. It states that the complainasstfaded to substantiaten a prima facie basis

that there are substantial grounds to believe thaehsonally faces a risk of torture on return to
India, contrary to article 3 of the Conventiolh.adds that the complainant has failed to
substantiate on a prima facie basis that the alleged aggravation of the complainant’s health on
deportation would amount to cruel, inhuman agrdeling treatment for pposes of article 16 of

the Convention. Further, the State party subontthe same grounds that there is no merit to

the communication.

4.2  On the issue of exhaustion of domestic idie® the State party does not challenge in
principle that the complainant failed to exhaust domestic remedies, except in relation to the new
allegation of bias by a member of the IRB.eTdomplainant failed to exercise due diligence in
raising this claim in domestic proceedings, and therefore this bias allegation is inadmissible for
failure to exhaust domestic remedies. TheeSpairty refers to previous decisions of the

Committe@ where it was found that the complainant Feitbd to substantiate his claim of bias
because he did not raise any objections oretigogunds until after his application for refugee
status had been dismissed.
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4.3  The State party clarifies that the complainant’s case was heard under the procedure of th
former Immigration Act and thus the final deoisiwas determined unanimously by a panel of

two members of the IRB, and not by one member, as implied by the complainant. Subsidiarily,
the allegations are unfounded, as they are my@ted by any evidence. The negative decision

of the IRB was based on the complainant’s faitarpresent credible evidence and on several
inconsistencies in his testimony.

4.4  As to the allegations that the procedureSanada are not effective remedies, the State
party submits that the PDRCC, PRRA and humanitarian and compassionate review processes d
constitute proper risk assessments. dalis that the Committee previously folinkat the

PDRCC and humanitarian and compassionate review processes constitute effective remedies,
and that the same reasoning should appthigd®RRA. The State party adds that the

complainant does not submit any evidence to support his claims to the contrary.

4.5  With regard to article 3 of the Convention, the State party submits that the complainant
has not prima facie established any substantmalrgis for believing that his removal to India

will have the foreseeable consequence of exposing him to a real and personal risk of being
tortured. Pursuant to the Committee’s gehesanment No. 1, this provision places the burden
on the complainant to establish that he would besktof being tortured if returned to India.

The State party refers to public reports to derratesthat the situation of Sikhs in India has
improved and stabilized in the recent past, aatlttiere is no evidence that the Punjab police

are seeking to harm or apprehend the complaioralnis family for their militant connections. In
particular, the regional party the complainant$aamo longer in power and he has ceased all
political and religious activities since 1992.

4.6  The State party also notes that the comais first visited Canada on 23 June 1998 to
attend his father’s funeral. Asitor’s visa was granted to him following an interview with a visa
officer at the Canadian High Commission in NBeihi, India. The complainant did not claim
refugee status and returned to India on 30 June 1998. According to the State party, the
complainant’s allegations of feaf torture are inconsistent with the fact that he returned to
India, afterhis problems with the Punjab police start&dirther, the State party highlights that
whilst the complainant entered Canada on 23 2060 with a Canadian visitor’s visa for a

single entry for a period of six months,drder to support his mother who was undergoing
coronary surgery, he did not clanefugee status until 28 September 2000.

4.7  The State party notes that the complaihastnot provided sufficient evidence that the
alleged risk he faces exists in all parts of Indiad that he would not be able to establish himself
anywhere other than in PunjabTherefore, he has not discharged the burden of establishing
substantial grounds to believe tihat would be personally at risk of being subjected to torture in
India. For the State party, the claim under article 3 is inadmissible.

4.8  With regard to the alleged violation of artidék®, the State party refers to the fact that the
article 3 obligation does not extend to situations of ill-treatment envisaged in article 16 of the
Conventior. The State party also submits that the complainant has failed to substantiate any
exceptional circumstances relating to the alleagglavation of his physical or mental state
through deportation and thgt@opriate medical care wouilet unavailable to him upon his

return to India. The State party therefore sitbmhat the claim under article 16 should also be
declared inadmissible.
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4.9  The State party submits that the recordreetioee Committee confirms that the article 3
standard was duly and fairlpesidered in domestic proceedings. The Committee should not
substitute its own findings on whether there warbstantial grounds for believing that the
complainant would face a real and personal riglotire upon return to India, since the material
before it discloses no manifest error or unreas@masis in the course of domestic proceedings.

4.10 The State party concludes that the camioation should be declared inadmissible

because the complainant has failed to establish a prima facie violation of the rights protected by
the Convention. If the claimsere considered admissiblegt@ommittee should then discuss on
the merits, based on the same reasons set out above.

Complainant’s comments on the State party’s observations on the admissibility

5.1 The complainant’s counsel commented on the State party’s observations

on 11 April 2005. As to whether there is an InggiAlight Alternative (IFA) available to the
complainant elsewhere in India, counséieseon an article from a human rights group
(ENSAAF), the opinion of a psychologist, as wadl newspaper articles for the proposition that
the Committee should néllow the decision iB.S.S. v. Canada. Counsel concludes that there
is no IFA for the complainant, that he is taesgefor detention and torture and that there is no
possibility of living a normal life in India.

5.2  Counsel submits that the IRB and the PRRgeasments in this case, as well as the State
party submission, were based on a supposedlytolgegew of the situation, but that they
misunderstood the real situation in India amehjBb. The State party’s submissions to the
Committee do not acknowledge some new evidence (medical evidence of the mistreatment of the
complainant’s wife and childrempr some of the reports fileditiv the application for a stay.

Finally, counsel submits that there is a systeorefusal of Sikh tdure victims during the

PRRA procedure, and that “article 3 of then@ention against Torture is being violated with

impunity in Canada without access to an effectigalleecourse to protect these torture victims’
lives”.

5.3  Asto the State party’s argumentsnafdmissibility regarding IRB bias, counsel
acknowledges that this was not raised befordRlBeor the Federal Court. Counsel states that
although he will not adduce new evidencetlus point, a serious case of institutiob&s could
be made on the basis of the clear bias ofafribe IRB’s members.

State party’sfurther comments

6.1 By further note verbale of 28 September 2005 State party denies any impropriety of
the handling of the author’s claims in ttedevant procedures, as alleged by counsel.

6.2 In conclusion, the State party submits thatCommittee should render its views on the
merits of the communication based on the same submissions that have been made on
admissibility.

Admissibility considerations

7.1  Before considering any claims contaime a communication, the Committee against
Torture must decide whether or not it israssible under article 22 of the Convention. The
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Committee notes, as to the complainant’s clairbia$ by an IRB officer, that the State party
contests admissibility on the ground that domestic remedies have not been exhausted. It
observes that the author concedes he hasxiatusted domestic remedies, and thus the
Committee deems that this part of the comroatidn is inadmissible for failure to exhaust
domestic remedies.

7.2  The Committee notes that the State pavtcedes that domestiemedies have been
exhausted in relation to the complainant’s ottlaims. Thus, the issue of whether the legal
remedies available under the Canadian immigratigienescheme are ineffective, as alleged by
counsel, need not be considered by the Committee.

7.3  With regard to the complainant’s allegation that the decision to return him to India
would in itself constitute an act of cruethuman or degrading treatment or punishment in
contravention of articl&6 of the Convention, the Committee notes that the complainant has not
submitted sufficient evidence in substantiation of this claim. In particular, the Committee recalls
that, according to its jurisprudence, the aggravation of the complainant’s state of health that
could possibly be caused by his deportation ed@@smount to the type of cruel, inhuman or
degrading treatment envisageddsticle 16 of the ConventidnWhile the Committee
acknowledges that the complainant’s deportation to India may give rise to subjective fears, this
does not, in its view, amount to cruel, inhuneardegrading treatment, within the meaning of
article 16 of the Convention. Therefore, thairwl under article 16 of the Convention lacks the
minimum substantiation, for purposes of admissibility.

7.4  With regard to the complainant’s claimder article 3, paragoh 1, of the Convention,
the Committee considers that no further obstacles exist to its admissibility and accordingly
proceeds with its consideration on the merits.

M erits consider ations

8.1  The Committee must evaluate whether thezesabstantial grounds for believing that the
complainant would be personally in danger of beinigjected to torture upon return to India. In
assessing the risk, the Committee must takeaotount all relevant coimerations, pursuant to
article 3, paragraph 2 of the Convention, includirgekistence of a consistent pattern of gross,
flagrant or mass violations of human rights.

8.2 In this regard, the Committee takes notthefreports submitted by the complainant,

which confirm that incidents of torture in podi custody have continued after the end of the
militancy period in Punjab in the mid-1990s, andttperpetrators have not been brought to

justice in many cases. It also notes the State party’s argument that the human rights situation in
the Punjab has improved and stabilized in recent years.

8.3 However, the Committee recalls that the airthefdetermination is to establish whether
the complainant would be personally at risk of besnlgjected to torture in India. It follows that,
even if a consistent pattern of gross, flagranhass violations of human rights could be said to
exist in that country, such a finding wouldt as such constitute a sufficient ground for
determining that the complainant would belanger of being subjected to torture upon his
return to India; additional grounds must exissbow that he would be personally at risk.
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Similarly, the absence of a consistent pattergrogs violations of human rights does not mean
that a person cannot be considered to be inatawfgheing subjected to torture in his or her
specific circumstances.

8.4  The Committee notes that the complainant submitted evidence in support of his claim
that he was tortured during detentiorlB99, including medical reports, as well as written
testimony said to corroborate this allegatidinalso notes the 2001 medical report from a clinic
in Canada, which concluded that there wdBent objective physical and psychological
evidence that corroborated with the subjectiveoant of torture. Finally, it notes that the
complainant contends heas detained and tortured becahsevas accused of being a militant,
and not just because he is a Sikh. However, the Committee considers that, even if it were
assumed that the complainant was tortured by Punjabi police in the past, it does not
automatically follow that, six years after the alleged events occurred, he would still be at risk of
being subjected to torture if returned to India. In particular, the Committee notes that the
political party against which the complainant campaigned is no longer in power in Punjab.

8.5 Insofar as the complainant claims that he curreathains at risk of being tortured in

India, the Committee notes the evidence submiitedounsel on IFA and his allegation that the
complainant does not have the option of living elsenehn India as he would be targeted by the
police. On this point, the Committee has noted slate of the available evidence suggests that
high-profile persons may be at risk in othertp®f India, but the complainant has not shown

that he fits into this particular category. In light of these considerations, the Committee does not
consider that he would be unable to leadefliée of torture in other parts of India.

8.6 In the light of the foregoing, the Committamncludes that the corgnant has failed to
establish a personal, present and foreseeable riskirng tortured if he were to be returned to
India.

8.7  The Committee against Torture, acting uradécle 22, paragraph, of the Convention
considers that the State party’s decision to return the complainant to India would not constitute a
breach of article 3 of the Convention.

Notes

% The State party subsequently informed@oenmittee that the removal order had not been
enforced.

® The State party refers to communication No. 603/19g#es Badu v. Canada, Views
adopted on 12 August 1997; communication No. 604/2M8#ey v. Canada, Views adopted
on 12 August 1997; communication No. 24/1995. v. Switzerland, Views adopted on

8 May 1995; and communication No. 654/1%9&ane Williams Adu v. Canada, Views adopted
on 12 August 1997 regarding failure to exhaust domestic remedies.
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¢ The State party refers to communication No. 95/19@7v. Canada, Views adopted
on 5 September 2000; communication No. 86/1P@%/v. Canada, Views adopted

on 16 June 2000; communication No. 66/1898S. v. Canada, Views adopted on

13 November 1998; communication No. 42/199K. v. Canada, Views adopted

on 20 November 1997.

¢ The State party refers to communication No. 183/B6E v. Canada, Views adopted
on 17 May 2004.

® The State party refers to communication No. 228/200B v. Sveden, Views adopted
on 2 December 2008.S.S. v. Canada, (supra footnote d).

" Communication No. 83/199%.R.B. v. Sveden, Views adopted on 15 May 1998, para. 6.7;
B.S.S v. Canada, (supra footnote d), para. 10.2.
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Communication No. 254/2004

Submitted by: S.S.H. (represented by counsel, Mr. Werner Spirig)
Alleged victim: The complainant

Sate party: Switzerland

Date of complaint: 7 September 2004 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 15 November 2005,

Having concluded its consideration of complaint No. 254/2004, submitted to the
Committee against Torture by Mr. S.S.H. under article 22 of the Convention,

Having taken into account all information made available to it by the author of the
complaint, his counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant, S.S.H., a Pakistani national, born on 2 March 1969, is now in
Switzerland, where he filed an application &sylum on 22 May 2000. The application was
rejected on 20 June 2002. The complainant agbatt$is return to Pakistan would constitute a
violation by Switzerland of articld of the Convention against Torture. He is represented by
counsel.

1.2  In accordance with article 22, paragrapbf3he Convention, the Committee transmitted
the communication to the State party on 16 September 2004. At the same time the Committee,
acting under article 108, paragraploflits rules of procedure, decided that interim measures of
protection, as sought by the complainavetre not justified in the circumstances.

Thefacts as submitted by the complainant

2.1  The complainant was an official in the Ra&ni Ministry of Culture, Sport and Tourism
from 1989 on. He obtained the post as a resulteottimtacts maintained by his father with the
Minister, Mushahid Hussain Sayyed. The Goweent of Prime Minister Nawaz Sharif was
dismissed on 12 October 1999. The new Governwie@eneral Pervez Musharraf then opened
an investigation into the activities of the fornMinister, who was suspected of corruption and
placed under house arrest. In December 1999 a colleague of the complainant, Mr. Mirani,
disappeared. The complainant subsequentiyéeathrough a friend who at the time worked for
the National Accountability Bureau (NAB) that Mr. Mni had been arrested and tortured by the
Bureau, and that before his death in detentiondtktold them that the complainant was close to
the Minister.

2.2  Fearing that he might suffer the same é&estéis colleague, the complainant left the
country on 22 February 2000 on his officiabpport. He did so illegally, since the new
Government had introduced a new law requiring#itials to obtain offcial authorization, the
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“no-objection certificate”, from the secret sewibefore leaving the country. The complainant
obtained authorization te&ve the country from his superiors but not the required
authorization from the secret service. Afteihiael left the country, on several occasions men
asked his father where he was. His mother thought that the authorities wanted to arrest
their sorf

2.3  The complainant arrived in Europe on 21yMa00 and filed an application for asylum

in Switzerland on 22 May 2000. In a decisior26fJune 2002 the application was rejected by

the Federal Office for Refugees (ODR), whardered his expulsion from Swiss territory.

On 7 April 2004 the Asylum Appeal Commission (CRA) rejected the complainant’s appeal. The
Commission considered that the complainant had no further reason to fear political persecution
since the Minister with whom he had main&d close relations was no longer under house

arrest. The Commission thus upheld the decisjothe Federal Office for Refugees ordering

his expulsion. In a letter dated 16 April 2004 trederal Office for Refugees set 11 June 2004

as the date on which he must leave SwitpeklaOn 14 June 2004 the complainant filed an
application for review with suspensory et with the Asylum Appeal Commission. The
application was rejected on 23 June 2004.18duly 2004 the complainant had sought a

deferral of the departure date, on the grounditbatas required to give two months’ notice to
leave his job. On 30 July 2004 the Federal €@ffor Refugees held that this ground was not

such as to justify deferral. The complainant is no longer authorized to stay in Switzerland and
may thus be expelled to Pakistan at any time.

The complaint

3.1  The complainant asserts that there are suiitgrounds for believinghat he would be
subjected to torture if returnéd Pakistan and that his expulsimnthat country would constitute
a violation by Switzerland ddrticle 3 of the Convention.

3.2 He fears being subjected to torture simeevas a close collaborator of the former
Minister, Mr. Mushahid Hussain Sayyed. In aduttihe is afraid that éhauthorities will initiate
proceedings against him since he left the coutiégally in that he did not obtain the required
authorization, the “no-objection ¢#icate”, from the secret servicede would thus be liable to
five years’ imprisonment, and would alsollable to seven years’ imprisonment for having
made use of his official passport.

3.3  The complainant claims that his personatdeof being tortured were consistently
substantiated during the reviewlas application for asylum. He also asserts that the Federal
Office for Refugees at no time cast doubt on thailiehe supplied to the Office of his treatment
in Pakistan.

State party’s observations on the admissibility and the merits

4.1 By a note verbale of 1 November 2004 theeStarty indicated that it would not contest
admissibility, and on 9 March 2005 formulated obstows on the merits. Firstly, it recalled the
reasons why, following thorough consideration of the complainant’s allegations, the Asylum
Appeal Commission, like the Federal Office forfiRgees, was unconvinced that the complainant
ran a serious risk of being persecuted if returned to Pakistan.
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4.2  The State party recalled that the Apg@aimission, in its decision of 7 April 2004,
noted that the complainant had apparently nobentered even the slightest difficulty in leaving
Pakistan through Karachi airport with his oféil government passport. According to the
Commission, that showed that at the time ofdg@iparture the complainant ran no risk of being
subjected to ill-treatment. The Commission then considered whether such a risk had
materialized in the intervening period and codeldi that this was not the case since the house
arrest imposed on the former Minister had been lifted in December 2000.

4.3  According to the Asylum Appeal Commimsj there were other factors casting doubt on

the assertion that the complainant ran a risk dfelktment in the event of return to Pakistan.

The Commission considered that the family links between the persons cited by the complainant
before the Commission meant that their statémeould not be relied on with any degree of
confidence. Furthermore the complainant never demonstrated that he had been politically active.

4.4  The Asylum Appeal Commission, on reviewing an appeal by the complainant in which
he asserted that he was in peril of criminal prosecution owing to his illegal emigration and his
improper use of his official passport, in a dgmn of 23 June 2004 again rejected the appeal, on
the ground that the risk was already known to the complainant at the time of the ordinary
proceedings and that the new documents mredeould have been submitted during those
proceedings.

4.5  Secondly, the State party considered thetsnaf the decision by the Asylum Appeal
Commission in the light of article 3 of the Contien and the Committee’s jurisprudence. The
State party notes that the complainant meretylled before the Committee the grounds cited
before the national authorities and cited no new evidence for reconsideration of the Appeal
Commission’s decisions of 7 April and 23 June 2004.

4.6 Having recalled the Committee’s jurispraode and its general comment No. 1 on the
implementation of article 3 of the Convention, 8tate party fully endorses the grounds cited by
the Asylum Appeal Commission substantiating its rejection of the complainant’s application for
asylum and upholding his expulsion. It recalls the Committee’s jurisprudence whereby the
existence of a consistent pattern of grossrélagor mass violations of human rights does not
constitute sufficient reason for concluding that a particular individual is likely to be subjected to
torture on return to his or her country, and @dditional grounds must therefore exist before

the likelihood of torture can be deemed tofoe the purposes of article 3, paragraph 1,
“foreseeable, real and person%tl”rhe State party notes that the specific instances of torture in
Pakistan cited by the complainant concerned political activists, whereas the complainant himself
had never engaged in political activity.

4.7  As for the risk of torture incurred owing to the complainant’s links with his former
employer, the State party notes that officials who did not discharge particularly sensitive
functions within the former Government were abtisk of reprisals from the Pakistani army.

As a stenotypist, the complainant did not dischargsh duties. In any event, had that been the
case, the State party considers that the complainant would certainly have been arrested
immediately after the October 1999 coup d’'é@adl placed under house arrest. Furthermore the
complainant’'s name did not appear on the so-called “Exit Control List” drawn up by the
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Pakistani army, and which was tantamount poahibition on leaving the country for persons
whose names appeared on the list. LastlyStage party notes that the house arrest of the

former Minister was lifted after 14 months; he seems not to have suffered ill-treatment and is on
good terms with the current Government.

4.8 From the standpoint of article 3 of fGenvention, the State gy indicates that,
according to the Committee’s consistent jurispnage this provision offers no protection to a
complainant who merely alleges a fear of geamrested on return to his or her coufitrjhis
conclusion is all the more valid where there is simply a possibility of being defaifiee.State
party considers that the complainant has not detraied that he is likely to be subjected to
torture in the event of arrest. Should crimipedceedings be initiated against the complainant,
he could, in any event, be represented¢dynsel and undoubtedly benefit from the support of
the former Minister.

4.9 Lastly, the State party expiaithat the complainant hasvee claimed to have suffered
ill-treatment in the past, or to have bgmiitically active in Pakistan or elsewhere.

4.10 The State party concludes that the complématatements do not lead to the conclusion
that there are substantial grounds for believingpesified in article 3, paragraph 1, that he
would be in danger of being subjected to torture if returned to Pakistan.

Complainant’s comments on the State party’s observations on the admissibility and the
merits

5.1 By a letter dated 26 May 2005 the complainant submitted comments on the State party’s
observations.

5.2 Regarding his position within the Ministhg explained that while his job title was
“stenotypist”, that position in Pakistan correspeddo the post of the Minister’s personal
secretary. As such, he was privy to all caimimations, directives and orders issued by the
former Minister, both in the office and atrhe. He thus represented a major source of
information in any investigation into Mr. Sayyed’s activities.

5.3  As for his lack of political involvement, tiiemplainant states that he feared political
persecution owing to his familiarity with the formMinister’s affairs. Although Mr. Sayyed is
now free to resume his political activities, tmmplainant asserts that, should he oppose the
current Government, the old charges of corruption would resurface. In that eventuality the
complainant would be competléo provide the necessanformation to the National
Accountability Bureau.

5.4  With regard to his fear of being arrestad aharged if returned to Pakistan owing to the
fact that he left the country illegally, the complknt emphasizes that on his arrest the Pakistani
police would present him with a long list of chas arising from his former position within the
Ministry. The complainant considers that he would then not receive any support from

Mr. Sayyed.
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I ssues and proceedings before the Committee asto the admissibility and the merits

6.1 Before considering any claims contained complaint, the Committee against Torture
must decide whether or not it is admissiteler article 22 of the Convention. The Committee
has ascertained, as it is required to do undela@aR;, paragraph 5 (a), of the Convention, that
the same matter has not been and is not beimgieed under another procedure of international
investigation or settlement. In the present case the Committee further notes that domestic
remedies have been exhausted and that the State party does not contest admissibility.
Accordingly, the Committee finds the complaintasisible and proceeds to consideration of the
merits.

6.2  The first issue before the Committee is Wketeturn of the complainant to Pakistan
would constitute a violation of the obligatiohthe State party, under article 3 of the
Convention, not to expel or return a persoa tate where there are substantial grounds for
believing that he would be in dagrgof being subjected to torture.

6.3  The Committee must determine, pursuamtrticle 3, paragraph, whether there are
substantial grounds for believing that the comg@atrwould be in danger of being subjected to
torture if returned to Pakistan. In order tkaauch a decision, the Committee must take account
of all relevant considerations, incling the existence of a consisteattern of gross, flagrant or
mass violations of human rights. However, tha af such an analysis is to determine whether
the complainant runs a personal risk of beugjected to torture in the country to which he

would be returned. It follows that the existence @attern of gross, flagrant or mass violations
of human rights in a country does not as such constitute sufficient reason for determining that a
particular person would be innmiger of being subjected to torture on return to that country;
additional grounds must be adduced to showttteindividual concerrtewould be personally

at risk. Conversely, the abserafea consistent pattern of flagnaviolations of human rights

does not mean that a person might notuigexted to torture ihis or her specific

circumstances.

6.4  The Committee recalls its general commentherimplementation of article 3, that “the
risk of torture must be assessed on groundggthéieyond mere theory or suspicion. However,
the risk does not have to meet the tediehg highly probable” (A/53/44, annex IX, para. 6).

6.5 Inthe present case the Committee consitiatghe indication that the complainant’s

former colleague, Mr. Mirani, reportedly gatree complainant’s name to the National
Accountability Bureau under torture does noany way mean that the complainant is himself

likely to be arrested and tortured. The complainant merely asserts that on several occasions
unidentified men sought to determine his whereabadtitsould appear, in any event, that these

men ended their investigations around July 20@dcordingly, the Committee considers that

there is nothing to indicate that the complainant is now being sought by the Pakistani authorities.

6.6 Further, the Committee notes that the comalt#, as a “stenotypist”, did not discharge
sensitive duties within the former Government. Further, his name did not appear on the Exit
Control List prepared by the Pakistani army, and the complainant himself acknowledges that he
was never an active political opposition figure.eT®ommittee is thus unable to conclude that

the complainant would be exposed to a substantial risk of being tortured owing to his former
position within the Ministry.
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6.7  The Committee also notes that the housestof the former Minister was lifted

after 14 months and that he was not troubledhéurby the Pakistani authorities. The Committee
thus considers it improbable that the complainant would be subjected to ill-treatment on his
return to Pakistan.

6.8  With regard to the risk of being arrested and charged owing to the fact that the
complainant left Pakistan illegally and made ioyer use of his officigbassport, the Committee
recalls that the mere fact that the complainant might be arrested and tried would not constitute
substantial grounds for believing that he wouldrbéanger also of being subjected to torfure.

The complainant has not submitted any proof that he is likely to be subjected to torture in the
event of arrest.

6.9 In view of the foregoing, the Commgteonsiders that the complainant has not
demonstrated the existence of substantial groundsela@ving that his return to Pakistan would
expose him to a real, specific and personalefdiorture, as required under article 3 of the
Convention.

7. Accordingly, the Committee against Torture, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, mha or Degrading Treatment or Punishment, is

of the view that the return of the complainant to Pakistan does not reveal a breach of article 3 of
the Convention.

Notes

% These men have not reappeared since July 2001.

® Communications Nos. 94/199R.N. v. Switzerland), decision of 19 May 1998, para. 10.5,
and 100/1997XU.A. v. Switzerland), decision of 10 November 1998, para. 6.5.

¢ Communication No. 57/199@Q.L. v. Canada), decision of 17 November 1997, para. 10.5.
¢ Communication No. 65/1997.4.0. v. Sveden), decision of 6 May 1998, para. 14.5.

¢ Communication No. 57/199@Q.L. v. Canada), decision of 17 November 1997, para. 10.5.
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Communication No. 256/2004

Submitted by: M.Z. (represented by counsel)

Alleged victim: The complainant

Sate party: Sweden

Date of complaint: 22 September 2004 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 12 May 2006,
Adopts the following decision under article 22 of the Convention.

1.1  The complainant is Mr. M.Z., an Iraniaational, currently awaiting deportation from
Sweden. He claims that his removal to Iran would constitute a violation by Sweden of article 3
of the Convention against Torture and OtGewel, Inhuman or Degrading Treatment or
Punishment. He is represented by counsel.

1.2  On 23 September 2004, the Committee forwarded the complaint to the State party for
comments and requested, under rule 108, paradrapf the Committee’s rules of procedure,

not to return the complainant to Iran whilis complaint was under consideration by the
Committee. On 21 January 2005, the State party acceded to the complainant’s request.

The facts as submitted by the complainant

2.1  The author was born in Abadan (Southern Iran). He moved to Shiraz because of the
Iran-lraq war. In 1996, he married the daugbfethe chairman of the Imamjome executive
body i.e. Omana, of the city of Faza. An Imamjome is an Islamic priest with special powers.

2.2  According to the complainant, since 1999, he has been an active member of the Socialist
party of Iran (known as the PSI) and was its regvetive in Faza. He took part in different

political actions: distributing leaflets and other political material; gathering information;

preparing meetings; and rentiagpropriate meeting places. stirother-in-law was an active
politician with a leading position in the SPI in Mashad city. The complainant rented an
apartment in Shiraz for his sistmd brother-in-law, who were hiding. During their stay, the
complainant frequently visited them. He atBstributed videotapesnd leaflets on student
demonstrations for them in Tela. His brother-in-law and sisterere eventually obliged to

flee to Switzerland, where they were granted political asylum.

2.3  The complainant argues that his frequentsvesd absences raised the suspicion of his
wife’s family, who thought that he was havingaffair. He was unable to reveal the truth and
unable to give a plausible explanation.s Miife requested a divorce and obtained it on

28 August 2001. The complainant’s ex-wife’s fgmmeported him to the authorities on the basis
that he frequented a suspicious address ira3Hhirad a parabolic antenna, and frequently drank
alcohol. On 1 September 2001, a policeman caedue search of the complainant's home and
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confiscated the parabolic antenna and some alcdiiee complainant was arrested and brought
to the “General court” in Faza, where hesvaetained. He was interrogated for 24 hours and
severely beaten. He experienced a severeipdis kidneys as a result. In the night of

2 September 2001, a medical doctor ordered hibetsent to a hospital, where he was
diagnosed as suffering from “inflammation of the kidneys”. He was then transferred to a
detention centre adjacent to the General Court.

2.4  On 3 September 2001, he was charged wetletime of possessing a parabolic antenna

and possessing and drinking alcohol. He expldiasthe real reason for his arrest was to

keep him detained, pending the investigatiohisefvisits to the apartment in Shiraz.

On 12 September 2001, the General Court found him guilty as charged and sentenced him

to 140 whiplashes (75 for the antennag &5 for the possession of alcohol). On

14 September 2001, he appealed to the court with a request to have his punishment transformec
into a fine, but his request was denied on @&&uber 2001. The verdict was to be enforced

on 21 September 2001. On 18 September 2001, the complainant was released on bail. He
learned from a friend that his political activities were discovered by the authorities, in the course
of the investigation on him. On 18 SeptembedR (e left Faza and travelled to Shiraz, after
having been informed by his lawyer that the authorities were searching for him for “serious
crimes”.

2.5 On 19 September 2001, the complainant calledeighbours in Faza and learned that
the authorities had searched his home and closedgag shop. Heealized that his life was in
danger and decided to flee from Iran. He werBandar Abbas and stayed there for 25 days,
before leaving to Tabriz. A smuggler brought to the border, and from there he went to
Sweden by train and car. On 22 January 2002rined in Sweden. On the same day, he
requested political asylum and had a prelimyriaterview. On 18 December 2002, a complete
interview took place. The complainant was esgnted by a lawyer. On 23 May 2003, he had a
complementary interview, and his lawyer représéiim by phone. During this third interview,
upon being asked questions that he had alraadyered, the complainant had the impression
that the translation during the earlier interviews was inadequate and complained to the
authorities. On 4 June 2003, thathorities proceedeto the audition of the tape recordings and
concluded that the interview was defective, asitiberpreter had left out and added information.

2.6  On 17 June 2004, the Migration Board rejetiedcomplainant’s asylum request, on the
grounds that his statements were not credibleorisidered that he had altered his statements,

from a fear of punishment for possessing i@palic antenna andidking and possessing

alcohol, to a fear of punishmelfotr aiding a person with atlicit political view. The Board

considered that the complainant had not made out that the Iranian authorities were aware that he
was helping his sister and brother-in-lawfpiind it unlikely that the complainant had been
sentenced to 140 whiplashes, as the penaltamfor the charges against him was a monetary

fine. As to the effectiveness of translation, theaBbpointed out that the complainant had had

the possibility of making corrections through counsel. The Board concluded that the
complainant had failed to provleat he risked persecution if returned to Iran.

2.7  The complainant appealed to the Aliens égBoard with a request to have his counsel
replaced and to have an oral hearing. @rtber 2003, the Board denied both of his requests.
He then hired a private lawyer, who submitted supplementary information on the complainant’s
political activities in Iran. The complainaniniself also submitted supplementary documents,
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including a letter from SPI, in which it was stated that he had been a political activist, as well as
a medical certificate that he had suffered from a heart attack, which could have emanated from
the stress to which he was exposed. On 8 2004, the Board rejected the appeal on the ground
that the complainant was not credible. Theilostated, inter alighat he had had the

opportunity to correct the translations from theosekinterview, that he could not prove that he

had been sentenced to 140 whiplashes and his claim that he was politically active had not been
mentioned earlier in the proceedings.

2.8 On 21 June 2004, the complainant lodgadwa application with the Aliens Appeal

Board. He presented what he purported toriignal documents, allegedly proving that his
request to change the verdict to a monetary fine was denied by the Iranian authorities. These
consisted of a decision, of 18 September 200&ctiejg his application for conversion and a note
of criminal record about him. The Boardidiot consider the documents trustworthy and
rejected the application on 15 July 2004.

2.9 On 19 July 2004, the complainant lodged a second new application with the Board,

with a clarification on his political activities foretprevious five years. The Board found that

there was no proof that he had been involvddigally in Iran and rejeted his application

on 1 September 2004. On 9 September 2004, in his final application, the complainant presented
what he purported to be original summonses from the Iranian authorities inviting him to attend
the general court in Shiraz. He requestedBib@&rd to postpone its decision pending the issuing

of a medical certificate. On 13 September 2004 ,Board denied the complainant’s request

and, on 17 September 2004, rejected his application.

The complaint

3.1 The complainant claims that the State paduyld violate article 3 of the Convention if
he were returned to Iran, as he has a reapargbnal fear of beinrtured and ill-treated upon
return, on account of his previous political aitiés. The sentence of 140 whiplashes will be
imposed upon him. He submits that the real reastiind this verdict wathe authorities’ desire
to persecute him for his political activities.

3.2 Inthe complainant’'s view, the domestitheuities failed to exame his case and his
statements objectively and impartially. He wiaithat the documents provided by him to prove

his sentence were authentic and that thosendstrating his involvement in the SPI were not
accepted. As to the judgement of his senteéadelO whiplashes, he claims that during the
interviews he stated that he had never receaverritten verdict and #t the verdict was only

orally communicated to him after the court proceedings in Faza. He claims that the State party
failed in its obligation, under domslaw, to ensure that the interviews were conducted

properly. He could not correct his statememtsperly, because the information he received

from the interviews was incomplete. The Boseflised to allow him an oral hearing, thus
preventing him from correcting the information provided during interviews.

State party’s submissions on the admissibility and the merits

4.1 By submission of 21 January 2005, the State party submits that the complaint is
inadmissible as manifestly ill-founded. On faets, the State party confirms that the
interpretation during the seconderview was defective and for this reason the complainant was
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allowed to make a number of corrections te ithiformation he had presented during the second
interview. It made such amendments in sigsions on 3 February and 19 June 2003 and these
corrections and clarifications were takieto account by the Migration Board.

4.2  The State party submits that the Ali&mpeal Board found no reason to refer the case
back to the Migration Board or to conduct an ¢v@hring. The complainant had participated in
three interviews. After it was sttovered that there were defiaiées in the second interview, a

third interview was held whicimvolved detailed questions. &ddition to the records from the

three interviews, the material before Megration Board included submissions from the
complainant. Moreover, the complainant had submitted extensive written material to the Aliens
Appeal Board.

4.3  On the merits, the State party notes that, the Government of the Islamic Republic of Iran
is reported to violate human rights. Howeuhis does not suffice to establish that the
complainant’s forced return would violate arti@e For such a violation, he must demonstrate

that he faces a foreseeable, real and personal risk of being tortured, present an arguable case tt
goes beyond mere theory and suspicion, andtthedts primarily with the complainant to

collect and present evidence in support of hisdeeount. The State pardgts out the relevant
provisions of the Aliens Act and points out teateral provisions refletihe same principle as

that laid down in article 3, pageaph 1, of the Convention. It also submits that the national
authority conducting the asylum interviewnigturally in a very good position to assess the
credibility of the asylum-seeker’s claims. Thus, great weight must be attached to the opinions of
the Swedish immigration authorities which considered this case.

4.4  According to the State party, there is no reliable evidence that the complainant was
detained, charged or convicted for thesgession of a parabolic antenna and alcohol
consumption. He failed to demonstrate thatdghem risk of being subjected to corporal
punishment if expelled to Iran. With the neppécation submitted to the Aliens Appeals Board
on 21 June 2004, he submitted two wlments, which were purpodéo be originals of the

decision to reject his applicatidor conversion of the flogging sentence to a fine, and of the note
of criminal record. It was submitted that the complainant had authorized his brother to obtain
these documents for him. The Aliens AppBablrd considered that the documents were not
originals and there were a large number of fatied documents in circulation. In the Board'’s
view, they lacked probative value.

4.5 On 1 September 2004, the Aliens Appeal Board rejected the complainant’'s second new
application, in which he submittea certificate, dated 30 JuR€04, and purportedly issued by

the secretary-general of the SPI. The Board stated that a similar certificate had been submitted
and that the new certificate did not contain ration that gave the Board reason to depart

from its previous assessment. On 17 Septe@@@4, the Board also rejected the complainant’s
third application. He hadppended two summonses to higkcation, which purported to

summon him before an Iranian court, as two named persons had reported to the authorities that
he had worked actively against the regime. Bbard found that crimes @f political nature are
generally dealt with by the Revolutionary Court and, according to information available to the
Board, this Court does not issue summonsesdtiition, the documents at issue carried the
emblem of the ordinary courta@not of the Revolutionary Court.
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4.6 In November 2004, the Government requested the Swedish Embassy in Teheran to
provide certain information regarding, inter alia, the documents submitted by the complainant.
The Embassy consulted an Iranian legal exjpesbtain an opinion on the authenticity of the
alleged application to an Iranian court forameersion of the flogging sentence to a fine, the
alleged decision of 18 September 2001 of the Coejecting the application, and the alleged

note of the criminal record, concerning the gdlé flogging sentence. The Embassy found that a
criminal record does not normally contain #med of information represented therein. It

observed that the note had been issued only 13 days after the alleged judgement was delivered, at
a point in time in which the time limit for filing an appeal against the alleged judgement had not
yet expired. It is unlikely that it would have beassued so quickly and it generally takes longer
than 13 days before a judgement is registered in the criminal record.

4.7  As to the alleged application for a corsien of the flogging sentence, the Embassy
noted that the form used for the application temded for use in civil proceedings. This is not
the correct form for the present case. Initaoldl the Embassy noted that such an application
should be directed to the authority responsibtetie enforcement of the sentence and not, as in
this case, to the court/administration againstiaatecay”. In addition, the text of the alleged
application states that the complainant “accordinthe assessment of the then judge and prison
physician, he has problems wittskiidneys and is not fit to take corporal punishment”. The
State party questions why the first instance judgald issue a sentence of corporal punishment
if he held this view. Concerning the allegedid®mn of the Court to fect the application, the
Embassy stated that the decision only deals wghds of guilt and not witimat of conversion of
the sentence. Furthermore, all three docunegmpear to have been sent by fax, one after
another, on 27 February 1999, prior to thegaltbevents described by the complairfant.

4.8  The State party highlights the complainant’s failure to furnish the alleged judgement,
sentencing him to corporal punishment and subthit, in the course tiie proceedings, he
provided different reasons why he could not do B the current complaint, the complainant
states that the judgement was only given ofialyhe Iranian court and thus he had never
received a written version of it at all. Accorgdito the Iranian expert, a person who had been
sentenced by a public court in Iran, as in this caseld be able to procure the judgement. This
would not be the case if it had been the Revolutp@ourt that had tried him. The complainant
did not mention during the domestic proceeditgsmisunderstanding that he now invokes, and
there is no indication that the interpretation during the third interview was flawed.

4.9  Asto the sentence itself, tBtate party refers to the findim@f the Migration Board that
the possession of a parabolic ama does not render punishment as harsh as flogging in Iran
and that consumption of alcohwhs primarily punished under tket of rules in Iranian Penal

Law calledhoudud. The relevant punishment was 80 waghes, but such a sentence required
that the accused had confessed on two occasiahbe had consumed alcohol, and two men
should have witnessed this act. The sentencednanly be enforced in cases where the accused
could not rationally explain his alcohol congution. There is also the possibility for the
accused to be pardoned, or under certain circuiresato have the sentence set aside, providing
that he regretted his actions. The consuomptif alcohol could also be punished under the
tazirat rules of the Iranian Penal Code, under whiclmag be sentenced to three to six months’
imprisonment and/or 74 whiplashes. In vievited high standard of proof required under the
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Houdud rules, and the fact that undeazirat rules alcohol consumption was primarily punished
by imprisonment, together with the lackarédible documentation on this point, the Board
found unlikely that the complainant had been sergdrio, or was at risk of being subjected to,
flogging for alcohol consumption @ossession of a parabolic aerial.

4.10 As to the claim that he is at risk ofrigetortured on account of his political activities

with the SPI, the State party submits that, the complainant elaborated on this claim in successive
stages, which gives reason to serious questions @baoatiability. At the first interview by the
Migration Board, he stated that he had not been politically active in Iran. Later he submitted that
he had assisted his politically active brother-in-law, and in a submission to the Migration Board,
in February 2003, he claimed that he should batgd political asylum on these grounds. It was
not until his appeal to the Aliens Appeal BoardAugust 2003, that he invoked his own political
involvement as the reason for asylum.

4.11 In support of his claim, the complainant submits two summonses inviting him to attend
the Public Court of Shiraz, on 31 July 2004 @bdAugust 2004, which he claims were handed

to his mother. The same Iranian legal expexs consulted on the authenticity of these
documents: he concluded that, although tersanses themselves indicate that they were
issued by the Public Court in Shiraz, the stampshe documents originate from the division of
the Public Prosecutor’s Office, and prosecutorsan do not issue summonses. In addition, the
purpose of the hearing normally included on summ®mns explain certain circumstances rather
than to explain “statements made against you by two named persons”, as in this case. In
addition, it is noted that these two summonse®we/oked in support of his claim that the two
named persons had reported to the Iranian authorities that he had worked actively against the
regime. As this would appear to suggest leatvas wanted by the authorities for some kind of
political crime, which are dealt with by the Revolutionary Court and which does not issue
summonses, the authenticity of these documents was doubtful.

4.12 In addition, despite efforts made to fintbrmation on the SPI, the State party claims

that is has found nothing, either in human rigefsorts, on the Internet, or through the Iranian
legal expert in Teheran. Thus, even if it is ateéphat this party exists, it has not attracted any
attention among those likely to have hedrdu it if its members had been subjected to
persecution by the Iranian authorities, as claimed. As to the claim that he is wanted by the
I[ranian authorities, the State party points out that this claim, like the claim on his political
activities, was not brought up at the beginning of the asylum proceedings. At the beginning of
the proceedings, he pointed to the risk ofrdlatment allegedly emanating from his former
father-in-law and the private indduals taking orders from him. For the State party, it is not
clear whether the complainant continues to irvtiks ground as a basis for this communication.
If so, the State party submits that this claim falls outside the scope of article 3, as it relates to fea
of torture or ill-treément by a non-governmental entiythout the acquiescence of the
Government.

4.13 To explain the inconsistencies in his sttimg, complainant appears to submit that the
whole of the national asylum proceedings has lasdective. The State party recalls that only
the interpretation during the Migtion Board’s second interviewitly the complainant has been
established as flawed, and the complainant hasuhagportunity to rectify any faults that could
be found in this recording. The claims that ¢hieave been further deficiencies in the handling
of the case have not been substantiated.
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Complainant’s comments on the State party’s submissions on the admissibility and the
merits

5.1 On 15 May 2005, the complainant commented on the State party’s submission. He states
that throughout the asylum process, he deedrhis personal background, his previous political
activities, and how he helped his sister and brother-in-law to escape from Iran. He submitted
that the real reason the authorities detained him was to keep him imprisoned pending the results
of the investigation into why he had visitée apartment in Shiraz. Further on in his

submission, he states that the reasons hedlichention his political involvement, was due to

several factors: he had just escaped fron lnarwas in a foreign country, the interpreter was
Persian and he didn’t know whethe could be trusted; thet@mpreter took several telephone

calls during the interview and was uninterested in what the complainant had to say; and he was
told by the SPI that he should not commenhnpolitical involvement without permission.

5.2  Asto the State party’'s point that theerpretation during #first interview was

adequate, the complainant submits that the interpretation during this interview was not reviewed,
so it is not clear whether it was in fact adequate. As to the flaws in the interpretation during the
second interview, the complainant argues thatfact that the authorities did not receive a

correct understanding of the reason for his asykguest and other cumstances of the case,
referred to in his asylum application, affected timal outcome of the asylum process. Once it
became obvious that the interpretation was inadegbhé request that the case be returned to

the Migration Board should have been accepidte argument that the complainant had the
opportunity to correct errors from the second insduring the third interview is incorrect, as

the faults only became obvious after the thitéiview itself. The questions posed during the

third interview were apparentlyased on the incorrect opinion that the Migration Board had
received during the second interview.

5.3  The complainant admits that he was given an opportunity to comment on the minutes of
the second and third interviews, but that upon foognout his objections to his lawyer he was

told that such corrections were not necessarkieasould be granted asylum regardless of what
was noted in the minutes. In addition, he vedd during the final interview that she had
understood everything that he had stated. Ineaent, all his efforts to correct the errors and
misunderstandings would Y& been pointless.

5.4  The complainant submits that use of Embassy reports precludes any asylum applicant
from opposing the information upon which an asylypplication may be rejected. The practice
could jeopardize the security of the asylum-seekief$he is returned to his country of origin,

or his/her relatives that remain in the countrpogin. As the information is often supplied by a
person living in the country of origin, anfammant could feel compelled to give false

information to avoid reprisals from the authorities. The complainant submits that it is difficult
for him, as he is not a legal expert, eittecomment on the arguments made relating to the
application for conversion of the flogginggence or to make any comments on the advice
received by the State party from the alleged legal expert. It is also difficult to comment on their
qualifications as they remain anonymous. He stsbtiat what is likely to happen as expressed
by the legal expert and what actually happkinethis case should not be confused. The
complainant confirms that the documents submitted were copies of the originals, but continues to
claim that they are authentic.
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5.5  The author confirms that the judge that returned the verdict of guilty knew of his kidney
problem, but would also have known that the sentence would not have been carried out until
several days later, when presumably, his statealth would have improved. It is clear from

the decision that the reason the court did pptrave the complainant’s application was due to

the fact that no evidence was presented thatcgitgngthen his request for a conversion. The
Court denied his application, in accordance wlhth religious and legal grounds stated in the
decision.

5.6  As to the fax marks on the documents, theplainant states that they were faxed from

Iran to the Migration Boards’ Office fax machine in Kiruna. The incorrect date stamp is a result
of the Migration Board’s failuréo update the time function on the fax machine. As to the State
party’s remark that it could find no information on the SPI, the complainant submits that the
address of its official websi{gvww.jonbesh-iran.com) is written on all the official party papers
provided to the State party, and a dienimternet search, produces 365 results.

Supplementary submissions from the State party and the complainant’s comments

6.1 On 16 November 2005, the State party subdhitiat since a newemedy to obtain a
residence permit had come into force undenperary legislation, the complaint should be
declared inadmissible for non-exhaustion of domesticedies, or at leabe adjourned awaiting
the outcome of the application of this nprocedure. On 9 November 2005, temporary
amendments were enacted to the 1989 Alfets On 15 November 2005, these amendments
entered into force and were to remain irceuntil a new Aliens Act entered into force on

31 March 2006. These temporary amendments introduced additional legal grounds for granting
a residence permit with respect to aliens agavhsim a final refusal-of-entry or expulsion order
has been issued. According to the new cha&htsection 5 (b), of the Aliens Act, if new
circumstances come to light concerning enforcdroga refusal-of-entry or expulsion order that
has entered into force, the Swedish MigraBward, acting upon an appiton from an alien or

of its own initiative, may grant a residence permitiralia, if there is reason to assume that the
intended country of return will ndite willing to accept the alien or if there are medical obstacles
to enforcing the order.

6.2 Furthermore, a residence permit may be grahiei$ of urgent humanitarian interest for
some other reason. When assessing the humanit@spects, particulaccount shall be taken

of whether the alien has been in Sweden fong time and if, on account of the situation in the
receiving country, the use of coercive measwould not be considered possible when
enforcing the refusal-of-entry or expulsion ordeurther special considerations shall be given
to a child’s social situation, his or her period@didence in and ties to the State party, and the
risk of causing harm to the child’s health and deweent. It shall further be taken into account
whether the alien has committed crimes and a residence permit may be refused for security
reasons.

6.3  No refusal-of-entry or expulsion ordeitl be enforced while the case is under
consideration of the Migration Board. Decisionade by the Migration Board under chapter 2,
section 5 (b) as amended, are suibject to appeal. Applicatis lodged with the Migration
Board under the new legislation, which are stiligheg by 30 March 2006, will continue to be
handled according to the temporary amendmefitise 1989 Aliens Act.The same applies to
cases that the Board has decided to review on its own initiative.
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7.1  On 19 April 2006, the complainant responded that on 15 November 2005 the Swedish
Migration Board, ex officio, registered tiemplainant’s case for examination under the
temporary legislation. The complainant has resrbprovided with a date for consideration of

this matter. In any event, he argues that as his case was registered with the Committee prior to
the enactment of the new temporary legistatithe Committee need not wait for the Board’s
decision before considering the merits of this case.

7.2  The complainant applies the new legal grouadss case, and argues that: there is no
reason to believe that Iran will not accept tjboth the Migration Board and Aliens Appeal
Board had previously taken thigo account and no new circumstances have arisen since); there
are no relevant medical obstacles to enfortirgorder; the complainant does not have any
children residing in Sweden (of crucial impaerta when considering humanitarian grounds for a
permit); and there is no reasonkelieve that it would not be possible to enforce the expulsion
order by coercive means, because of conditionise country of return. The complainant
submits that, considering the current amendrdest not aim to encompass people in a similar
situation to him, there is no reason to asstlmehe will be granted a residence permit under
this procedure. Thus, according to the ctamant, there is no reason to adjourn the case
awaiting the outcome of its examtien under the temporary legislation.

7.3 On 28 April 2006, the complainant informed the Committee that by decision of the same
day the Migration Board had refused to grant him a residence permit under the temporary
legislation. Thus, in his view dastic remedies had been exhausted.

I ssues and proceedings before the Committee asto the admissibility

8. Before considering any claims containe a communication, the Committee against
Torture must decide whether or not it israsisible under article 22 of the Convention. The
Committee has ascertained, as it is requiratbtander article 22, paragraph 5 (a), of the
Convention, that the same mattas not been and is not being examined under another
procedure of international ingggation or settlement. Following information received from the
complainant on 28 April 2006, in which he informtbeg Committee that he had been refused a
residence permit under temporargitation, the Committee is of the opinion that all available
domestic remedies have been exhausted. Thar@itee finds that no funer obstacles to the
admissibility of the communication exist. It considers the complaint admissible and thus
proceeds immediately to the consideration of the merits.

I ssues and proceedings before the Committee asto the merits

9.1 The issue before the Committee is whetherémoval of the complainant to Iran would
violate the State party’s obligation under articlef 3nhe Convention not to expel or to return a
person to another State where there are subdtgrdiands for believing that he or she would be
in danger of being subjected to torture.

9.2 In assessing the risk of tortureg tiommittee takes into account all relevant
considerations, including the existence in theviahe State of a consistent pattern of gross,
flagrant or mass violations of human rightéowever, the aim of such determination is to
establish whether the individuadrecerned would be personally akiin the country to which he
would return. It follows that the existenceao€onsistent pattern of gross, flagrant or mass
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violations of human rights in a country oot as such constitute a sufficient ground for
determining that a particular ®n would be in danger of being subjected to torture upon his or
her return to that country; additional grounds naxsst to show that the individual concerned
would be personally at risk. Similarly, the absen€a consistent patteaf gross violations of
human rights does not mean that a person cannot be considered to be in danger of being
subjected to torture in his ber specific circumstances.

9.3  The Committee recalls its general comnimt 1 on article 3, which states that the
Committee is obliged to assess whether thezesabstantial grounds for believing that the
complainant would be in danger of being sai¢d to torture were he/she to be expelled,
returned or extradited, the risk of tortureshbe assessed on groutiost go beyond mere
theory or suspicion. However, the risk does notlta meet the test of being highly probable.
The risk need not be highly probable, but it muspersonal and present. In this regard, in
previous decisions, the Committee has determinaikiie risk of torture must be foreseeable,
real and personal.

9.4  In assessing the risk of torture ie firesent case, the Committee has noted the
complainant’s contention that there is a foreseeable risk that he would be tortured if returned to
Iran, on the basis of his alleged previous pmditinvolvement, and thale alleged sentence

against him of 140 whiplashes would be caroetl The Committee noted his claim that the
asylum procedure in Sweden was flawed, irtipaliar, due to inadequate interpretation during

the second interview. The Committee consideasttie State party took appropriate remedial
action by allowing him the opportunity to correctors in the minutes of the interview. The
complainant does not deny that he had such an opportunity.

9.5  The Committee notes that the complairteas adduced three documents, which he
purports to validate the existence of the sentagegnst him. He has adduced what he alleges
are two summonses to attend the Public Court of Shiraz, on 31 July 2004 and 25 August 2004.
He had originally alleged that these documerdse originals but, in his comments on the State
party’s submission, confirmed that they weopies. The Committee notes that the State party
has provided extensive reasons, based on expddaree obtained by its consular services in
Teheran, why it questioned the authenticity of eafcthe documents. In reply the complainant
argues that, apparently, the criminal procedure was not applied in this case. The Committee
considers that the complainant has failed to digpthbe State party’s findings in this regard, and
to validate the authenticity of any of the documemtguestion. It recalls its jurisprudence that it
is for the complainant to collect and present enizk in support of his or her account of evénts.

9.6  Asto his alleged previous political invement, the Committee notes the complainant’s
affirmation that he did not basés initial asylum request on sutvolvement. It concludes that
he has failed tadduce evidence about the conduct of arijipal activity of such significance
that, would attract the interest of the authoritaey], in the language tie Committee’s general
comment No. 1 on article 3, would make him ‘tpararly vulnerable” to the risk of being
placed in danger of torture.

10. For the above-mentioned reasons, the Citteerconcludes that the complainant has
failed to substantiate his claim that he would face a foreseeable, real and personal risk of being
subjected to torture upon his return to Iran.

231



11. The Committee against Torture, acting uradécle 22, paragraph, of the Convention,
concludes that the removal of the complainant to Iran would not constitute a breach of article 3
of the Convention.

Notes
 For instance, he stated that the judgementhinh the note of criminal record was based and
that his above-mentioned applicatiaancerned, was delivered by the court on
12 September 2001.
® The complainant provides some of this information.

¢ SL. v. Sveden, No. 150/1999, decision adopted on 11 May 2001.
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Communication No. 258/2004

Submitted by: Mostafa Dadar

Alleged victims: The complainant

Sate party: Canada

Date of the complaint: 29 November 2004 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 23 November 2005,

Having concluded its consideration of complaint No. 258/2004, submitted to the
Committee against Torture by Mr. Mostafa Dadar under article 22 of the Convention,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1 The complainant is Mr. Mostafa @&, an Iranian national born in 1950,

currently detained in Canada and awaiting deportation to Iran. He claims that his deportation
would constitute a violation afrticle 3 of the Convention. €Convention entered into force

for Canada on 24 July 1987. The complainan¢sesented by counsel, Mr. Richard Albert.

1.2 In accordance with article 22, paragraph 3, of the Convention, the Committee
transmitted the complaint to the State pan 30 November 2004. Pursuant to rule 108,
paragraph 1, of the Committee’s rules of procedthre State party was requested not to expel
the complainant to Iran while his case was pending before the Committee. The State party
acceded to such request.

Factual background

2.1 From 1968 to 1982 the complainant was a member of the Iranian Air Force, where he
obtained the rank of captain. In December 197&mioting and widespread protests in the
country was at its peak, and prior to the inst@faof the Ayatollah Khomeini, he was given the
responsibility of commander of martial law at “Bugir Force Base. He claims that he was
given that assignment, intdiag because he was an outspoken opponent of Ayatollah Khomeini
and strongly loyal to the Shah.

2.2  On 13 February 1979, after Ayatollah Khoméiecame President of Iran, he was
arrested and kept in Q’asr prison in Tehi@nalmost three months. He was frequently
interrogated and beaten. On 2 May 1979, he waased and soon afterwards was assigned to
an Air Force base in Mehrabad, Tehran.
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2.3 In December 1980, he was expelled from the Air Force on allegations of being loyal to
the monarchist regime, but in February 1981, heaaied back to service. He retained his rank
of captain and was assigned to “Karaj” radatiatain Tehran. In Juljt981, he was expelled a
second time from the Air Force, due to the fact tieahad expressed senéints of loyalty to the
Shah. Subsequently, he became involved thighNational Iranian Movement Association
(“NIMA”), which staged an unsuccessful coup d&against the Khomeini regime in 1982. In
March 1982, in the aftermath of the coup d’état, many NIMA members were executed. The
complainant was arrested, taken to Evin prisohdhran and severelyrtared. He was also

kept incommunicado. On 9 July 1982, he was subjected to a false execution. On three
occasions, authorities called his brother infioigrhim of the complainant’s execution. The
complainant provides copy ofrewspaper article referring kos detention and trial.

2.4  In December 1984, he was found guilty of an attempt against the security of the State and
transferred to Mehr-Shar prison, near the citiKafaj. According to the complainant, this

prison is partially underground ahe was deprived of sunlight for most of the time. In

May 1985, he was transferred to Gezel Hessaopriwhere his health deteriorated drastically

and he became paralysed from the waist up.

2.5 In July 1987, he got a two-day medical passxibthe prison in order to obtain medical
treatment. At that time, some members offaisily were in contact with a pro-monarchist
organization known as the Sepah Royalist @izgtion, based in London. Arrangements had
been made through Sepah for removing him fran. During his two-day release he fled to
Pakistan with his wife.

2.6  The Office of the United Nations High Conssioner for Refugees in Karachi issued the
complainant with an identity card and referred him to Canada, which permitted him to enter
Canada with his wife as a pesinent resident on 2 December 1988.

2.7  The complainant states that, while in B, he was activelypvolved in operations on
behalf of the Shah. He provides copy of four letters from the Military Officer of the Shah, dated
between 1987 and 1989, referring to his activitiese last one, dated 24 January 1989, states
the following: “We would like to congratulate your landing in Canada as a permanent resident.
We appreciate your sense of duty and thank we.do not have any activity in Canada or any
other country like Canada whiebould require your services. @ainly, you would be called to

a tour of duty any time we need you.” He gisovides copy of a letter dated 4 April 2005 from
the Secretariat of Reza Palilatating: “Given Mr. Mostat Dadar’s background and extended
high profile political activities, his return to Iran under existing circumstances will indeed subject
him to methods used frequently by the iatant clerics in Iran, namely, immediate

imprisonment, torture and eventually execution.”

2.8 In Canada, the complainant was treatedéoere depression, anxiety and suicidal
tendencies. He was diagnoseith chronic post-traumatic sse disorder, as a result of the
treatment to which he was subgdtwhile in prison. The complainant is now divorced from his
wife, with whom he has two Canadian-born children.

2.9 On 31 December 1996, the complainant ezawicted of aggraated assault and
sentenced to eight years in prison. Thewssas upon a woman the complainant had recently
befriended and resulted in her kgeimospitalized in intensive care and in the psychiatric ward for
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several weeks, unable to speak or walk. She sustained permanent disability. At trial the
complainant pled not guilty. He has maintaitieid position ever since. He lists a number of
irregularities that occurred at the trial. Hgsaor instance, that the judge did not take into
consideration the fact that he had been fanralsleepy and drug-induced stupor at the crime
scene. He had just woken up from a drug-indstedp having ingested a high quantity of
sedatives prior to the time the assault occurred. The New Brunswick Court of Appeal dismissed
his appeal. A motion for leave to appeal te 8upreme Court of Catha was dismissed in 1999.

2.10 The complainant indicates that, while in diétenin Canada, he was offered to meet with
the Canadian Intelligence and Security Serfi€8IS). After the death of Zahra Kazemi, an
Iranian-born Canadian photojournalist who diedetention in Ira in 2003, he provided
accurate information to the CSIS about her plac@st and detention, the kind of torture she
was subjected to, the hospital where she wastakeetc. He had obtained such information
telephonically through his sources in Iran.eTdomplainant provides this information as
evidence of his involvement with the opposition forces in Iran.

2.11 On 30 October 2000 the Minister of Citigkip and Immigration issued a Danger

Opinion pursuant to the Immigration Act, declaring the complainant to be a danger to the public.
As a result, on 18 June 2001 he was orddsgmbrted. On 20 August 2001, he filed an

Application for Judicial Review of the Misier's Danger Opinion citing a breach of his

entitlement to procedural faiess among other grounds. On 5 November 2001, the Minister
consented to the application and the Dar@einion was quashed. On 11 April 2002, the
complainant was granted conditional releas¢hieyNational Parole Board. On 15 May 2002, he
was ordered detained by the Deap@ent of Citizenship and Immigration, pursuant to s. 103 of

the former Immigration Act, because it was bede that he posed a danger to the Canadian
public? He has remained ifetention to date.

2.12 On 21 November 2002, the Minister of ggtiship and Immigration issued a second
Danger Opinion. This Opinion was quashedabyOrder of the Fedal Court of Canada
of 8 July 2003.

2.13 On 8 March 2004, the Minister issuetthied Danger Opinion, which was upheld
after the complainant filed an Application fawdicial Review. Thispinion indicates that
the complainant had been convicted of the following offences: theft under $5,000 in
December 1995, for which he was fined $188€sault of his wife, on 12 July 1995, for
which he was sentenced to four days in@riand one year probation; aggravated assault,
on 14 January 1997, for which he was sentétoeight years’ imprisonment. The

Opinion acknowledged a Correctional Servioe€anada Deterdn Review report dated

18 October 2001 and stated: “This report also indgttat the risk that Mr. D. poses to the
general population is low but risesmoderate if he is in adnflicted’ domestiaelationship.”

2.14 Regarding the risk of torture the Miniss¢aites the following: “I cannot, however,

disregard the country conditions present in lathis time when considering whether or not a
person who has been found to be a Conventimgee may be ‘refouled’. | also cannot ignore

the material prepared by the Immigration and Refugee Board concerning the lack of force of the
monarchist movement in Iran at this time. While there is no doubt in my mind that the human
rights situation in Iran is precarious, it is mympn that Mr. D. would bef limited interest to

Iranian authorities due to his former membershithis organization; though | do acknowledge
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that he claims that he is still a supporter @ thovement. He lefran some 17 years ago and

was imprisoned 21 years ago. (...) Inthe eventthat | am in error and Mr. D. would be subjected
to torture, death or to cruel and unusual treatroepunishment, | am guided by the principles
expressed by the Supreme Cour€Cainada in the case of Suresh. In Suresh, the Supreme Court
noted: (...) ‘We do not exclude the possibility that in exceptional circumstances, deportation to
face torture might be justified.”

2.15 The complainant indicates that the Corosai Services of Canada (CSC) is the main
agency to make determinations in regard tdfuhigre risk of offenders if they were to be

released to society. A report completed I§§SC parole officer is one of the most objective

tools available to the CSC for determining if thébject of the report will pose any danger to the
public if he was to be release The reporting procedure governing risk assessment is based on
file materials, psychological assessments, programme performances, etc. The complainant
report concluded that there were no reasonalolengls to believe that he was likely to commit

an offence resulting in serious harm prior to the expiration of his sentence according to the law.

2.16 The complainant also sent to the Committee copies of two psychological assessment
reports according to which he represented a lslwto the general public and a moderate risk in
the context of a spousal relationship.

2.17 The complainant challenges the Danger Opimdhat it states that there has not been a
politically motivated arrest or execution of modiaists in Iran since 1996. He says that the
founder of the Iran Nation Party, a monarchpisiitical organization, and five of his colleagues
were summarily executed in Tehran by merslwdrthe Iranian intelligence service in 1998.
Monarchists in Iran are very active, but are unwilling to engage in a campaign of terror to
achieve their goals.

2.18 The complainant further states that@amger Opinion is based, in large part, on
allegations made by his ex-wife. Such allegatsimsuld be regarded as being tainted by strong
animosity against the complainant, by masf their marital separation and divorce.

2.19 The complainant applied for judicraliew of the third Danger Opinion.

On 12 October 2004, the Federal Court of @anapheld the Opinion. On 22 February 2005,
the complainant filed an application foreake on humanitarian and compassionate grounds.
On 31 March 2005, he filed an application parsito s. 84 (2) of the Immigration and
Refugee Protection Act for release as a foreign national who has not been removed from
Canada within 120 days afteetfrederal Court determines a certificate to be reasonable.

The complaint

3. According to the complainant, there substantial grounds for beving that he would
be subjected to torture if returned to Iran, in a&imn of article 3 of th€onvention. He refers to
reports indicating that torture is practisedessively in Iran. Should the complainant be
removed to that country, attempts to extratdrmation from him will jeopardize not only the
complainant’s own life, but also the lives o/seal others in Iran what one time or another
aided or cooperated with him in his activities against the Iranian regime.
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State party’s observations on the admissibility and the merits

4.1 In its submission of 24 March 2005, the &fzdrty indicates that it does not challenge
the admissibility of the complaint on the ground of non-exhaustion of domestic remedies. It
notes, however, that the complainant had nateven application under s. 25 (1) of the
Immigration and Refugee Protection Act, despiie fact that, in his submission to the
Committee, he had expressed his intention tcodaHowever, the State party claims that the
case is inadmissible because the complain@etfto establish a prima facie violation of

article 3 of the Convention. If the Committeencluded that the commugaition was admissible,
the State party submits, on the basis of the sengniements, that the case is without merit.

4.2  The State party indicates that in JLO@5 the complainant was convicted of assault
against his former wife, Ms. J. They sepatate1995. They have two children who live with
the mother. By court order, the complainant is not permitted access to the children out of
concern for their safety and well-being. December 1995 he was convicted of theft of an
amount under $5,000 and was fined $100. In January 1997, he was convicted of aggravated
assault upon his then girlfriend and sentencesigbt years of imprisonment. The assault
occurred while he was on probation widspect to the 1995 assault conviction.

4.3  Throughout the appeal process, the comgia asserted that he did not commit the
offence. However, he has made several statements which effectively amount to admitting

his crimes, and has even expressed remorse for the victim. The State party refers, in this
respect, to the submissions made by the complainant relating to the Ministerial Opinion Report
dated 30 October 2000.

4.4  The Ministerial Opinion Report, dated @6tober 2000, concludebat there was little

doubt that the complainant received harsh andnrarutreatment when he was in Iran. Relying

on the1999 US Country Report on Human Rights Practices, the Opinion also observed that he

could face harsh and inhuman treatment upon tusme However, the Opinion determined that

the risk that the complainant represented to Canadian society outweighed any risk that he might
face upon his return to Iran. As a result & Report, the complainant was ordered deported on

18 June 2001. On 14 November 2001, due to proakdafects, the Federal Court ordered the
Opinion set aside, and referre@ timatter back for redetermination.

4.5 A second Ministerial Opinion Repavas issued against the complainant

on 21 November 2002. The Risk Assessmentrginghe Request of Minister’s Opinion,

dated 17 July 2002, was that there were no sotdsgagrounds to believe that the complainant
would face torture, and that it was unlikely thamauld be subject to other cruel, inhuman and
degrading treatment or punishment, should heebeved to Iran. This assessment was based
on the fact that the complainant did not prowid¢ails of his current involvement with the

NIMA organization, that it had been 20 years siparticipating in théailed coup, and 16 years
since he had left Iran. On 21 November 2002 Mivgster gave his opinion. He noted that the
situation in Iran had ameliorated somewhat, but that there was a risk that the complainant could
be rearrested due to his prison escape and adgjected to torture. It concluded, however, that
the significant risk to the public in Canada had to be given greater weight than the risk that the
complainant may be rearrested and tortured Ung®return to Iran. On 8 July 2003, due to
procedural defects, the FedeCaurt of Canada ordered the Opimset aside and referred the
matter back for redetermination.
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4.6 A third Ministerial OpiniorReport was issued on 8 Mar204. It concluded that the
complainant, like other returnees, may be subpetd a search and to extensive questioning
upon return to Iran for evidence of anti-governnmastivities abroad. However, in itself, this did
not establish any serious risk that he would tactire or other cruel, inhuman or degrading
treatment or punishment. Theoet recalled that it had been 21 years since the complainant was
imprisoned for his political activities and that there had been a large reform movement in Iran
since 1997. Furthermore, it was difficult to accept that the complainant maintained any high
profile within Iranian society. The Opinion alseferred to the situation of pro-monarchists in
Iran citing two papers that were prepared by the Research Directorate of the Immigration and
Refugee Board in March 2000 and October 2002 firet one concluded that the monarchists
were no longer organized and active in Iran. 3éeond stated that monarchist demonstrations
were dispersed using tear gasl Zlubs and that some individualere arrested. The Opinion
concluded that the complainant would be of limited interest to Iranian authorities due to his
former membership in a pro-monarchist orgation which no longer posed a threat to the
current regime.

4.7  The report also pointed out certainonsistencies regarding the circumstances

of the complainant’s escape from prisdn.a Community Assessment document dated

1 September 1998 the complainant’s former wisest that he was sentenced to two years’
imprisonment and was released within tivae frame, less 22 days for good behaviour.
Furthermore, a psychological report dated 8 Drdmer 1988 indicated that the complainant went
to Pakistan after release from jail.

4.8  The Ministerial Opinion report also indiedtthat the complainant had presented no
specific evidence to establish that he did remain politically active while in Canada. He had not
suggested that the Iranian authorities had actively sought him out at any time and there was no
mention of any harassment by government officials towards his family members. Taken into
consideration that he had beenarcerated for a number of years and, prior to that, had led what
was apparently an isolated existence, it was unlikely that he had remained politically active in
any significant way.

4.9  The State party concludes that the complainlid not prima facie establish substantial
grounds for believing that his removal to Iraitl Wwave the foreseeable consequence of exposing
him to a real and personal risk of being tortured. While it does not dispute that the complainant
was at one time involved in ailied coup d’état or that he wamprisoned as a result of his
participation in the coughe has not shown that he faces asl df torture if he is removed to

Iran by reason of his past association wignfiMA. He has provided a newspaper clipping
written in Persian and a letter from the Secretafi&eza II. Both date back to 1988. He has
provided no recent material to suggest that Iranian authorities have any interest or intention to
prosecute or detain him and subject him to aegtiment contrary to article 3. His participation

in an attempted coup that took place over 20s/ago cannot be viewed as having occurred in
the recent past.

4.10 The complainant has provided no evidence to suggest that members of his family in Iran
have been the victims of retribution by theniem authorities because of his alleged political
opinions, nor on account of any involvement is alleged escape from prison and subsequent
departure from Iran. In fact, alldahremains is the complainant’s bare assertion that he will be
tortured or executed upon his return. Givend¢bmplainant’s continuing equivocation with
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respect to whether he did or did not commit aggted assault, as well as other inconsistencies
that were noted by the Federal Court in its seador dismissing the complainant’s application

for judicial review, the State party submits that the complainant is not credible and that reliance
should not be placed on his word alone.

4.11 Regarding the complainant’s activitiescs leaving Iran, all the complainant has

provided is his own unreliable statement that he continued his political involvement in Canada.
In the absence of credible and recent evidence, it is impossible to conclude that he faces a dang
that is personal, present and foreseeable.ll¥ineghile the human rights situation in Iran

remains problematic, the complaimt has provided no evidence in support of his allegations that
he himself is at any risk of torture.

4.12 The State party submits that three askessments were conducted prior to the
determination that the complainant was a @arig the public and should be removed from
Canada. The complainant had the opportunityéie submissions about the risks he would

face on three separate occasions. He used dpesetunities and made extensive submissions in
relation to his particulacircumstances. In none of the three separate assessments was the
conclusion reached that the complainant facadbatantial risk of torture if he were to be

removed to Iran. In fact, in the most recassessment, it was determined that the Iranian
authorities would have a minimal interest in him. This finding was upheld by the Federal Court.

4.13 The State party contends that the Cdtemshould not substitute its own findings on
whether there were substantial grounds for baligthat the complainant would be in personal
danger of being subjected to torture uponrretsince the national proceedings disclose no
manifest error or unreasonableness and were inbedsby abuse of procgsbad faith, manifest
bias or serious irregularities. It is for the patl courts of the Statgsrties to the Convention
to evaluate the facts and evidence in a palegrccase and the Committee should not become a
“fourth instance” competent to re-evaluate findings of fact or to review the application of
domestic legislation.

4.14 Alternatively, if the communication were deeld admissible, the State party requests the
Committee to conclude, based on the same m#ons, that the communication is without
merit.

Complainant’s comments on the State party’s obser vations on the admissibility and
the merits

5. By letter of 11 July 2005, the complainant contends that the Danger Opinion

of 8 March 2004 is based, irr¢ge part, on allegations made by his ex-wife. However, her
statements must be regarded as being taintastrbyg animosity against him by reason of their
marital separation and divorce. Hevides examples of statements made by her in order to
demonstrate that she is not a credible witn&ss.instance, in statements before the police she
feigned that she did not know the complainantifrignd; this was not true, as both women had
a prior acquaintance that predated the ass&aitording to a police report dated 23 May 1996,
police arrived at her residence on 27 April 188@r she called them alleging that the
complainant had threatened her. Howevespide such allegations the complainant was not
charged. The inference is that the complainanhdidhreaten her and that her allegations to the
police were false.
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Additional submission of the State party

6.1 By submission of 29 July 2005, the State pamtymerates the list of sources that were
consulted in the preparation of the Ministefinion Report with respect to the role of
Monarchists in Iran. Reports and publicas from the United Nations, the United States
Department of State, as well as non-governmemtgnizations have documented human rights
abuses in Iran, including the use of torturaiagt particular groups. These groups generally
include: prominent political dissidents, journalists, women, youth and religious minorities.
There is scarce mention of monarchists ichsteports. What little discussion there is of
monarchists is limited to the period immediately following the 1979 Revolution. The
complainant refers to a list of individuals bedng to the NIMA who were allegedly executed.
However, the date of the executions was 9 November 1982.

6.2  The complainant refers to the 1998 killingDafriush and Parvand¥orouhar, founders

of the Iran Nation Party, as an example oé@ent incident of torture perpetrated against
monarchists in Iran. While the State party isina position to comment on the circumstances
that led to the killing, neither the 2004 Unite@t®s State DepartmeReport relied on by the
complainant, nor any other report found by thev€&oment of Canada desgwe the Forouhars or
the Iran Nation Party as “hard core monarchis®Rather, they are described as “prominent
political activists” or “prominent critics of the Government”. Moreover, according to Human
Rights Watch, Mr. Forouhar was also a formpelitical prisoner under Shah Pahlavi, the founder
of the monarchist movement. This casts doulthercomplainant’s assertion that the Forouhars
were part of a “hard core monarchist political organization”. The State party concludes that the
link between the Forouhars and themarchists has not been made out.

6.3  The State party offers information about otléeeged monarchists aiming to demonstrate
that there have not been any politically motivated arrests or prosecutions of monarchists in Iran
over the past several years. Furthermorectimeplainant, by his own account, has not been
involved with monarchists since he left Pakistai988. As a result, his involvement cannot be
said to rise to a level of prominence that would attract the attention of Iranian authorities.

Additional submission of the complainant

7.1 By letter of 27 September 2005, the complainant refers to one of the Danger Opinions,
which used sources according to which, in February 2001, the Iranian police used tear gas to
disperse a demonstration by monarchists anddibegns of demonstrators were arrested and a
number of others were injured. He also submits that the Forouhars, although political prisoners
under the Shah Pahlavi, are now pro-monarchig names other alleged monarchists or
pro-monarchists who were arrested after 11999, accused of organizing a protest against the
Iranian regime and executed on 15 March 2003.

7.2  There are two major groups in Iran which oppose the present regime, namely the MEK
and the monarchists. The MEK has been inwibiveterrorist activities and is therefore a less
legitimate replacement for the current regime. nlchists operate several television stations in
different countries and are aatly involved in disseminating infmation criticizing the current
I[ranian regime.
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7.3  The complainant reiterates his involvemeithwnonarchists since 1988. He refers to the
letters of 24 January 1989 and 4 April 2005 (seegrapd 2.7) and states that he is an officer
on-call for the monarchistdle reiterates that on 20 Jup@03 he was interviewed by the
Canadian Security and Intelligence Seeyiwho offered to engage his services.

7.4 Regarding the sources referred to by the State party, the complainant submits that the
majority of international human rights organizatidrase not had direct contact with prisoners of
the Iranian regime that would allow them to accurately gauge the extent of the regime’s brutality
against its detractors, including monarchists.

7.5  The complainant refers to the poor humghts record of Iran and cites the 2002
Amnesty International Report, according toigthtorture and ill-treatment, including of
prisoners of consciencegntinued to be used.

I ssues and proceedings before the Committee asto the admissibility and the merits

8.1 Before considering any claims contaimed complaint, the Committee against Torture
decides whether or not it is admissible undéclar22 of the Convention. The Committee has
ascertained, as it is required to do under articlgpaagraph 5 (a), of the Convention, that the

same matter has not been and is not being ieeahunder another procedure of international
investigation or settlement. The Committee further notes that the State party does not challenge
the admissibility of the complaint on the grousfchon-exhaustion of domestic remedies and

that the complainant has sufficiently substantiated his allegations for purposes of admissibility.
Accordingly, the Committee considers the complaint admissible and proceeds to its
consideration of the merits.

8.2  The issue before the Committee is whetherdémoval of the complainant to Iran would
violate the State party’s obligation under articlef 3ne Convention not to expel or to return a
person to another State where there are subdtgrdiands for believing that he or she would be
in danger of being subjected to torture.

8.3 In assessing the risk of tortures thommittee takes into account all relevant
considerations, including the existence in theviah State of a consistent pattern of gross,
flagrant or mass violations of human rightdowever, the aim of such determination is to
establish whether the individuabricerned would be personally akin the country to which he
would return. It follows that the existenceao€onsistent pattern of gross, flagrant or mass
violations of human rights in a country doeot as such constitute a sufficient ground for
determining that a particular f®n would be in danger of being subjected to torture upon his or
her return to that country; additional grounds naxgst to show that the individual concerned
would be personally at risk. Similarly, the absen€a consistent patteaf gross violations of
human rights does not mean that a person cannot be considered to be in danger of being
subjected to torture in his ber specific circumstances.

8.4  The Committee recalls its general commerdnticle 3, which states that the Committee
IS to assess whether there arbstantial grounds for believing thi&ie complainant would be in
danger of torture if returned, and that the n§korture must be assessed on grounds that go
beyond mere theory or suspicion. The risk neetcbe highly probabldyut it must be personal
and present.
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8.5  In assessing the risk of torture ie fresent case, the Committee notes that the
complainant claims to have been tortured iamgkisoned on previous occasions by the Iranian
authorities because of his activities against tlresotiregime and that, after his arrival in
Canada, he was diagnosed witlhastic post-traumatic stress disorddmis is not contested by
the State party.

8.6  Although the complainant’s torture antprisonment occurred between 1979 and 1987,
I.e. not in the recent past, the complainantetaihat he is still involved with the Iranian
opposition forces. The State party has expredealts about the nature of such involvement.
However, there are no clear indications, from the information before the Committee, that such
involvement is inexistent. In this regatbde complainant has submitted a number of letters
referring to his activities asraember of the monarchist opposition group. In one of them, fears
are expressed that he mightitmprisoned, tortured and eventuadlyecuted if he returns to Iran
under existing circumstances. The complainastdiso submitted information in support of his
claim that the Monarchists are still active inside autside the country and that they continue to
be persecuted in Iran. Furthermore, trete&Sparty has not denied that the complainant
cooperated with the Canadian Intelligenod &ecurity Service in 2003. The complainant
submitted such information to the Committeesgslence of his continuing involvement with
Iranian opposition forces.

8.7  The Committee is aware of the human rights&gon in Iran and notes that the Canadian
authorities also took this issue into consideration when assessing the risk that the complainant
might face if he were returned to his counthy.this regard, it notes that, according to such
authorities, there is no doubt that the complainant would be subjected to questioning if returned
to Iran, as are all persons returned througiodation. In the Committee’s view, the possibility

of being questioned upon return increasesitkethat the complainant might face.

8.8  The Committee notes that the complainant’s arguments and his evidence to support them,
have been considered by the State party’s aitifgr It also notes the State party’s observation

that the Committee is not a fourth instance. While the Committee gives considerable weight to
findings of fact made by the organs of the Spataty, it has the power of free assessment of the
facts arising in the circumstances of each case. In the present case, it notes that the Canadian
authorities made an assessment of the risks that the complainant might face if he was returned
and concluded that he would be of limited interest to the Iranian authorities. However, the same
authorities did not exclude that their assessment proved to be incorrect and that the complainant
might indeed be tortured. In that case, theyotuded that their finding regarding the fact that

the complainant presented a danger to the dlanaitizens should prevail over the risk of

torture and that the complainant should beethed from Canada. The Committee recalls that

the prohibition enshrined in article 3 of the Comtien is an absolute one. Accordingly, the
argument submitted by the State party that then@ittee is not a fourth instance cannot prevail,

and the Committee cannot conclude thatState party’s review of the case was fully

satisfactory from the perspective of the Convention.

8.9 Inthe circumstances, the Committee consithaissubstantial grounds exist for believing
that the complainant may risk being subjected to torture if returned to Iran.
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9. The Committee against Torture, acting uratéicle 22, paragraph 7, of the Convention,
concludes that the deportationtbé complainant to Iran would amount to a breach of article 3 of
the Convention.

10. The Committee urges the State party, in accordance with rule 112, paragraph 5, of its

rules of procedure, to inform it, within 90 ddysm the date of the transmittal of this decision,
of the steps taken in response to the decision expressed above.

Note

@ At that time, a valid Danger Opinion was not yet in place, the first Danger Opinion having
already been quashed.
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Communication No. 278/2005

Submitted by: A.E. (represented by counsel)
Alleged victim: The complainant

Sate party: Switzerland

Date of complaint: 1 September 2005

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 8 May 2006,

Having concluded its consideration of complaint No. 278/2005, submitted to the
Committee against Torture on behalf of. MLE. under article 22 of the Convention,

Having taken into account all information made available to it by the author of the
complaint, his counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant is A.E., a Sudanes@onal born in 1964, currently detained in
Switzerland and awaiting deportation to Sudan. He claims that his deportation would constitute
a violation of article 3 of th€onvention. He is represented dgunsel. The Convention entered
into force for Switzerland on 2 March 1987.

1.2 In accordance with article 22, paragrapbf3he Convention, the Committee transmitted

the communication to the State party on 9 November 2005. Pursuant to rule 108, paragraph 1, of
the Committee’s rules of procedure, the State party was requested not to expel the complainant
to Sudan while his case was pending beforeCinmmittee. The State party acceded to such

request.

Thefacts as submitted by the complainant

2.1 The complainant is a Sudanese citizemf@arfur belonging to the Borno tribe.

From 1986 to 2004, he studied and worked in the former Yugoslavia, his most recent occupation
consisting in providing humanitarian relief anddival assistance to injured persons through the
“Kuwait Joint Relief Committee in Kosovo”, whehe was employed until 1 August 2004. The
complainant contends that, from March 2002Atmust 2004, he secretly provided distance
assistance to refugees from Darfur, throuddnaily aid committee. Since 2003, he was an

active member of the JEM (Sudanese Movement for Justice and Equality), a non-Arab rebel
group contrary to the Government and Jasjaweed militias.

2.2  On 20 August 2004, the complainant returned to Sudan. One month later, he was

arrested in Khartoum, together with four atpersons, by members of the Sudanese security
agency, and accused of having supplied weapobDsattfur citizens. He contends that the real

reason behind his arrest was his JEM membersbipthe third day of his arrest, the author
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bribed the person that was guarding him and gained his freedom. Neither the complaint
submitted to the Committee nor any further comments by the complainant contain any reference
to any acts of torture having occurred during hiegt. However, in the hearings and complaints
filed before the Swiss Federal Office for Refugees, the complainant stated that during his
three-day arrest, he was left without waterHfours and kept in an unlit room, which allegedly
amounted to acts of torture.

2.3  The complainant left Sudan for Switzerland through Egypt with a tourist visa. In
Switzerland he applied for asylum on 1 Octob@04. By decision of 1 November 2004, the

Swiss Federal Office for Refugees rejectedapplication, considering that the complainant’s
allegations concerning the provision of humanta assistance to Darfur refugees and his

detention were not credible and full of inconsistencies. In particular, it considered that the
complainant was not able to explain the mammevhich this assistance was provided and his
particular role therein, as well as the exact peoiotis engagement. It further noted that it was
unlikely that the complainant could have brilied guard on the third day of his detention and

free himself when he had declared that his money and passport had been seized by the security
agents upon his detention.

2.4  The Appeal Commission rejected the complainant’s appeal on 15 April 2005, on grounds
of lack of substantteon and credibility. On 30 June 20@Be complainant filed a request for
reconsideration based on the fact that his brdthdrbeen arrested in Sudan. This request was
also dismissed by the Appeal Commission on 8 July 2005, which considered that this new
element of proof did not alter the object of ttomplaint. A request for suspension of the
deportation was declined on 3 August 2005, aksed on lack ofubstantiation of the

complainant’s arguments.

2.5 By letter of 18 August 2005 sent to Bwiss Migration Office, the complainant
requested to be deported to adlgountry, Syria, in order to better organize his return to Sudan
without catching the attention of the Sudanasthorities. On 26 August 2005, the Swiss
Migration Office acceded to the complainamgguest and notified him that, after having
consulted the Swiss Embassy in Damascusglat fhad been booked to Damascus departing

on 9 September 2005. However, the commgliat refused to take that flight.

The complaint

3. The complainant maintains that the Jusdioe Equality Movement, to which he belongs,

is opposed to the Government of Sudan andithatembers are systematically arrested by
Sudanese security forces and sometimes tortunedgdiineir detention. He adds that torture and
inhuman and degrading treatment is the order of the day in Sudan, as denounced in the human
rights report annexed to the compldinThe complainant sustains that there are substantial
grounds for believing that he would be subjectetbtture if returned to Sudan, in violation of
article 3 of the Conventioh.

State party’s observations on the admissibility and the merits

4.1 By letter of 21 October 2005, the State ypddes not contest the admissibility of the
communication. On the merits, the State partyt@ods that there are no substantial grounds for
believing that the author would be in dangebeing subjected to torture upon his return to
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Sudan. The State party notes that it does not sulfatehere is a pattern of gross human rights
violations in Darfur to conclude that the complnt would risk being subjected to torture were
he to be returned to Sudan and that a reapansbnal risk needs to be proved. The complainant
has not, in the State party’s view, substantiatatile personally risks being subjected to torture
if deported.

4.2  The State party notes that the complainant has spent his last 18 years of life in the Former
Yugoslavia and that his domicile in Sudaris mother’s house in the province of Khartoum.
Therefore, the State party considers that the matsthuman rights situation in Darfur does not

allow in itself to conclude that the complainant would risk being tortured if returned to

Khartoum.

4.3  The State party further notes that, conttarthe complainant’s allegations before the
Swiss authorities, he has not invoked beforeGbmmittee having been tortured or maltreated in
the past nor has he provided any mddicather evidence in this regard.

4.4  The State party acknowledges that politicatitive JEM members risk being arrested

and even subjected to torture. However, ierdhat the complainant has not been able to
specify the nature of his political activities in Sudan or abroad when asked by the Swiss
authorities, who found the complainant’s statemesggrding the assistes provided to Darfur
refugees full of inconsistencies. These autigsralso found that the complainant’s allegations
regarding his detention and the way he madagéribe the guard, recover the passport and
escape, were not credible. The State party cdstdrat the complaint merely contains general
statements on the situation concerning JEM, with no direct link to the complainant’s own
activities. Additionally, it notes that the complainant only mentioned that he was a member of
JEM after his application to the Swiss Fedé®ffice for Refugees had been rejected.

4.5  The State party observes that the authordifmsguested to be derted to Damascus by
letter of 18 August 2005 sent to the Swiss Migratidfice and later refused to take the flight to
Damascus booked by the Swiss authorities.

Complainant’s comments on State party’s observations on the admissibility and the merits

5.1 By letter of 12 January 2006, the author rates that JEM is a movement fighting for
political change in the country, which has a national agenda directed against the present
Government of Sudan, and that arbitrary arreststorture on the mere suspicion of membership
or helping the rebels are commardecarried out with total impunity.

5.2  The complainant stresses that he is rsitgny member but a founding member of JEM

and well known throughout Sudan due to his activities. Therefore, he contends that it is almost
certain that he is well known by Sudanese sgctorces and that he would be tortured if

returned to Sudan. He notes that he was initially instructed by the rebel leadership to refrain
from disclosing his close and special relatiopskith the movement and that, when he was

finally told to declare his membership, the Swiss authorities refused to believe him.

5.3  The complainant recalls that Sudan isantry with appalling human rights records,
with a pattern of gross, flagramiémassive human rights violations.
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I ssues and proceedings before the Committee asto the admissibility and the merits

6.1 Before considering any claims contained complaint, the Committee against Torture
must decide whether or not it is admissiteler article 22 of the Convention. The Committee
has ascertained, as it is required to do undelaR;, paragraph 5 (a), of the Convention, that
the same matter has not been and is not beimgieed under another procedure of international
investigation or settlement. In the present case the Committee further notes that domestic
remedies have been exhausted and that the State party does not contest admissibility.
Accordingly, the Committee finds the complaintasisible and proceeds to consideration of the
merits.

6.2  The issue before the Committee is whethe complainant’s removal to Sudan would
constitute a violation of the State party’s oblign, under article 3 of the Convention, not to
expel or return a person to a State where therswstantial grounds for believing that he would
be in danger of being subjected to torture.

6.3 In assessing whether there are substambands for believing that the complainant
would be in danger of being subjected to tatilireturned to Sudan, the Committee must take
account of all relevant considémns, including the existence afconsistent pattern of gross,
flagrant or mass violations of human rightdowever, the aim of such an analysis is to
determine whether the complainant runs a perssiabf being subjected to torture in the
country to which he would betrgned. It follows that the existence of a pattern of gross,
flagrant or mass violations of human rightaionountry does not as@uconstitute sufficient
reason for determining that a particular person ddel in danger of being subjected to torture
on return to that country; additional groundssinbe adduced to show that the individual
concerned would be personally at risk. Conelgrshe absence of a consistent pattern of
flagrant violations of human rights does not m#sat a person might not be subjected to torture
in his or her specific circumstances.

6.4  The Committee recalls its general commertherimplementation of article 3, that “the
risk of torture must be assessed on groundsythdeyond mere theory or suspicion. However,
the risk does not have to meet the test of being highly probable.”

6.5 In the present case, the Committee obseragshte complainant’s allegations that he

would risk being tortured if returned to Sudalymen the fact that members of JEM face a high

risk of detention and torture and on the gehlenanan rights records of Sudan. The Committee

also notes the State party’s allegations that the complainant has failed to specify the nature of hi:
political activities and the nature of the assistgmmoeided to Darfur refugees. In this regard,

the complainant has failed to explain his concrete role within JEM that would make him
particularly vulnerable to the risk of being placedlanger of torture weree to be expelled. He

has only invoked his condition of “founding member” in his last submission to the Committee,
without having justified or prowkthis condition and without having ever invoked it before the
national authorities.

6.6  The Committee further notes the State pargybmission that the complainant has not
invoked or proved before the Committee thataes tortured or maltreated in the past.
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6.7  Inview of the foregoing, the Commgteonsiders that the complainant has not
demonstrated the existence of substantial grotordselieving that his return to Sudan would
expose him to a real, specific and personalefdiorture, as required under article 3 of the
Convention.

7. Accordingly, the Committee against Torture, acting under article 22, paragraph 7, of the
Convention, is of the view that the return of toenplainant to Sudan does not reveal a breach of
article 3 of the Convention.

Notes

& Amnesty International Denger 2004 Report on the human rights situation in Sudan.

® Attached to the complaint are two lettesnfrmembers of the JEM German Office declaring
that the author would be in danger of lgeiartured or killed if returned to Sudan.
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B. Decisionson inadmissibility

Communication No. 242/2003

Submitted by: R.T. (represented by counsel, Ms. Brigitt Thambiah)
Alleged victim: The complainant

Sate party: Switzerland

Date of complaint: 11 December 2003 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 24 November 2005,

Having concluded its consideration of complaint No. 242/2003, submitted to the
Committee against Torture by Mr. R.dnder article 22 of the Convention,

Having taken into account all information made available to it by the complainant,
Adopts the following decision under article 22 of the Convention.

1.1  The complainant is Mr. R.T., a Sri Lankan national of Tamil origin, currently residing in
Switzerland pending his return to Sri Lankde does not invoke any specific provision of the
Convention, but his complaint appears to rasseiés under article 3 of the Convention. He is
represented by counsdlis. Brigitt Thambiah.

1.2  On 12 December 2003, the Committee, thinatgyRapporteur on mecomplaints and

interim measures, transmitted the complairth® State party and requested, under rule 108,
paragraph 1, of its rules of procedure, not tarrethe complainant to Sri Lanka while his case

was under consideration by the Committee. ThepRgeur indicated thahis request could be
reviewed in the light of new arguments presented by the State party. The State party acceded tc
this request.

1.3 On 12 February 2004, the State party challenged the admissibility of the communication
and requested the Committee to withdraw its estjfor interim measures, pursuant to rule 108,
paragraph 7, of the Committee’s rules of prazed On 2 April 2004, the complainant objected

to the State party’s motion for withdrawal ofenm measures. On 30 June 2004, the Secretariat
informed the State party that the admissibility of the communication would be examined
separately from its merits.

Thefacts as submitted by the complainant

2.1  The complainant claims that he joined the LTTE (Liberation Tigers of Tamil Eelam)
in 1992 and participated in armed comb@n 1 April 1994, the LTTE sent him to Colombo
without giving reasons. On 20 October 1995, theeparrested him during an identity control
in connection with an LTTE attempt, but releabéd after three days upon payment of a bribe
by the LTTE.
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2.2 0On 12 May 1996, the complainant entered Germany where he unsuccessfully applied for
asylum. On return to Sri Lanka on 21 November 1997, he was arrested by the Criminal
Investigation Department (CID), but was releaa@dr paying a bribe. On 3 February 1998, the
complainant was arrested as an LTTE suspect by the CID under the Prevention of Terrorism Act.
He was detained for 25 days without accessjtolge. He was allegedly ill-treated during

detention. Following his release, he was reglito report to the police every Sunday for

three months. On 11 June 1998, he was ageestad on the suspicion of LTTE membership

and was allegedly ill-tréad during detention. After 20 daybe Magistrate’s Court in Colombo
acquitted him and orderdus unconditional release.

2.3  The complainant then went to Singapore. On 25 January 2000, he was returned and
arrested by the CID on arrival at the airpd@n 30 January, he wadeased on bail and later
acquitted by the Magistrate’s Court in Nedmom On 18 June 2000, the CID again arrested him
for presumed LTTE contacts, allegedly detained ill-treated him, until he was acquitted and
released by the Magistrate’s Court in Colombo on 10 July 2000.

2.4 On 23 August 2000, the complainant maai&feer unsuccessful asylum application at
Frankfurt Airport in Germany. Upon return $i Lanka on 16 October 2000, he was detained
until the Magistrate’s Court in Negombo ordered his release on bail. Subsequently, the police
allegedly threatened his life on two occasions.

2.5 On 23 February 2001, the complainant applied for asylum at the Swiss Embassy in
Colombo. On 27 February 2001, he was irvfier an interview on 16 March 2001, which he
did not attend. His application w#herefore rejected on 11 May 2001.

2.6 Meanwhile, the complainant travelled to GhirOn 25 October 2001, he was returned to
Sri Lanka, after trying to leave Hong Kong for the United States on a false passport. On arrival,
he was asked about the reasons for his ddmortand was released after paying a bribe.

Between 4 and 9 November 2001, he was allegéeligined and again maltreated by the CID.

2.7  On 16 November 2001, the complainant filesgt@ond asylum application with the Swiss
Embassy in Colombo and justified his faildoeattend the interview on 16 March 2001 as
follows: the night before the interview, security forces had been searching for him, thereby
forcing him to go into hiding. He had then left Sri Lanka for Hong Kong, where immigration
authorities detained him for fiv@onths because of the expiryto$ visa. In October 2001, he
was returned to Sri Lanka.

2.8  On 19 November 2001, the complainant was interviewed at the Swiss Embassy in
Colombo. He stated that he had left Smka in 1996 without the LTTE’s knowledge and had
not had contact with the Organization sincenth®n 29 September 2000, he had been detained
for six days and subjected to ill-treatment by the CID.

2.9 On 6 March 2002, the Swiss Federal Office for Refugees (BFF) authorized the
complainant’s travel to Switzerland in order to pursue his asylum proceedings. He arrived in
Switzerland on 20 April 2002. During an interview with the BFF on 22 May 2002, he referred to
a letter dated 10 February 2001 from the LTTHtisg that the Organization would “forgive”

him one last time, as well as to a lettetedlal 7 January 2002 from the People’s Liberation
Organization of Tamil Eelam (PLOTE), threatamin arrest him without handing him over to

the authorities.
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2.10 On 25 September 2002, the BFF rejected the complainant’s second asylum application
and ordered his expulsion. It challenged theslitility of his account and the authenticity of the
letters allegedly sent by the LTTE and IeOTE. His alleged arrests in 1995, 1998 and 2000
had no sufficient link in time to establish a presésk of persecution or ill-treatment. Even if

his return to the north-east of Sri Lanka was dangerous, the complainant had an internal

flight alternative in the southern parts of Sri Lanka.

2.11 On 28 October 2002, the BFF revoked its daciand held another interview with the
complainant on 19 December 2002, during which atedtthat he had not had any contact with
the LTTE since his departure from Jaffnal®94, and that the Organization had been looking

for him since 1995. In February 2003, the BFF invited the complainant’s lawyer to comment on
the information received from the German immigna authorities, and granted him access to the
files of the German asylum proceedings. The lawyer did not comment.

2.12 On 15 May 2003, the BFF rejected the complainant’s second asylum application
(dated 26 October 2001) and ordered his expulsio the following grounds: (a) the absence
of any evidence that the complainant was @etained, indicted or convicted for LTTE
membership; (b) the fact that he was acquitted and released after relatively short detention
periods; (c) the inconsistencieshis description of the dates atie periods of detention in his
applications and in his statements at the Stwabassy in Colombo and before the BFF; (d) the
context of his arrests, i.e. the Sri Lankarhauties’ need to investigate terrorist acts and to
check the complainant’s status after his forcreleirn from three different countries; and (e) the
improvement of the general human rights situation in Sri Lanka after the conclusion of an
armistice on 22 February 2002.

2.13 On 14 October 2003, the Swiss Asylum Review Board (ARK) dismissed the
complainant’s appeal on the following additibgeounds: (@) further inconsistencies in his
account, e.g. the contradiction between hiesatant before the BFF on 19 December 2002 that
he had not had any contact with the LTTE sih®84, and his statement at the Swiss Embassy in
Colombo that he left the LTTE in 1996, as welhiésclaim that the LTTE had paid a bribe to
free him from detention in October 1995; or (i@ contradiction between his alleged six-day
detention from 29 September 2000 and infation from the German border police in

Weil am Rhein, according to which he had been in Germany between 23 August and

16 October 2000; (c) the fact that the documealsnitted by the complainant merely reflected
that he was arrested and released on sevarasions, without establishing any link with the
LTTE; (d) the lack of authenticity of two lettefr®em a Sri Lankan lawyer, confirming that the
complainant had been arrested as an LTTEesugeveral times; (e) the absence of a risk

of treatment contrary to article 3 ofetiConvention; and (f) the applicability of the

Swiss-Sri Lankan repatriatiaagreement of 1994, under which the complainant would be in
possession of valid documents upon return td.&nka, thus excluding a risk of detention
related to identity controls.

2.14 On 20 October 2003, the BFF ordered the complainant to leave Switzerland

by 15 December 2003. On 9 December 2003, the Directorate for Labour and Migration of the
Canton of Uri convoked the complainant forécember 2003 to discuss the modalities of his
travel under the voluntary repatriation pragime (“swisSREPAT”) chosen by him.
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The complaint

3.1  The complainant claims that he cannot return to Sri Lanka, from where he fled during the
civil war. He fears that heill be arrested upon return to Sri Lanka and requests the Committee
to assist him to obtain asyluim Switzerland or a third country.

3.2 From the documents submitted by the complajniaimanspires that he does not only fear
persecution and torture at the hands of the Sri Lankan authorities, but also by the LTTE and the
PLOTE.

3.3  As part of the file of his asylum meedings in Switzerland, the complainant submitted,
inter alia, the following documents: (a) a family notification by the ICRC dated 23 July 1996, in
Sinhalese; (b) an ICRC card carrying the complainant’s name as well as an ICRC number; (c) a
letter dated 26 February 1997 from a Colombo-thdeseyer, stating that the complainant had
been arrested by the army on 13 July 1996dmtdined until 26 February 1997; (d) two letters
dated 2 September 2000 and 26 Ddoen2002 from another lawyer, confirming arrests of the
complainant in 1995, 1998 and 2000, drawing atbartid the unsettled political situation in

Sri Lanka, and stating that on return, he wdaddccharged under the Immigrants and Emigrants
(Amendment) Act No. 42 of 1998providing for sentences between one and five years’
imprisonment, as well as under the Preventiolesforism Act, which provides for much

longer sentences and involves a risk of beimgjected to duress to extract a confession; and

(e) a letter dated 28 August 2003 from the manager of the lodge in Colombo where the
complainant used to live, warning him that on 7 and 10 August 2003, the CID had come to the
lodge to look for him.

State party’s observations on the admissibility

4.1  On 12 February 2004, the State party disputed that the complainant’s submission meets
the minimum requirements of a complaint witktie meaning of rule 107 (a) of the Committee’s
rules of procedurand, subsidiarily, challenged its admiskiy for lack of substantiation of a
violation of the Convention.

4.2  The State party submits that rule 107 (guires “that the individual claims to be a
victim of a violation by the State party oktiprovision of the Convention”. Rather than
substantiating a violation of the Conventiore ttomplainant merely informed UNHCR on an
unspecified date about the rdjea of his asylum application by the BFF, the possibility to
appeal this decision within 30 days, and reteeban appointment to “discuss [his] problem
before writing an appeal”. In the absence of elaim of a violation, the State party considers it
impossible to comment on the complainant’s submission.

4.3  The State party submits that, albeit still ircé&rthe provisions pertaining to the return of
LTTE suspects adopted under the February 200Ztcaiare inapplicable to the complainant,
who was never suspected of belonging to the LTTE. It reserves the right to submit its merits
observations, should the Committee deelthe communication admissible.

Complainant’s comments on the State party’s observations on the admissibility

5.1 On 2 April 2004, the complainant clarified that, rather than his request for
consultation with UNHCR concemg the modalities of an appeal to the ARK, his letter
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of 11 December 2003 formed the basis of his comipla the Committee. In this letter, which
was signed and dated, he exprddsis fear to be arrested upon return to Sri Lanka, after his
appeal had been dismissed by the ARK o®ttbber 2003. It was obvious from his previous
experience that, in addition to arrest, he also feared ill-treatment, to which young Tamils were
still subjected in Sri Lankan prisons. The documents appended to his complaint reflected that
he had been detained several times in Sri Lanka. Moreover, during the Swiss asylum
proceedings, he had already raised his claim that he had been maltreated by the CID during
detention.

5.2  The complainant argues that the fornegluirements for submitting a complaint should
not be overly strict for a layman and concludes that his complaint meets the admissibility criteria
under the Convention.

I ssues and proceedings before the Committee asto the admissibility

6.1  Before considering any claim containe a communication, the Committee against
Torture must decide whether or not it israsssible under article 22 of the Convention. The
Committee has ascertained, as it is requioedb under article 22, paragraph 5, of the
Convention, that the same mattas not been, and is not being, examined under another
procedure of international investigation or setiat, and that the complainant has exhausted all
available domestic remedies.

6.2  The Committee recalls that for a clambe admissible under article 22 of the

Convention and rule 107 (b) of itsles of procedure, it mugte to the basic level of

substantiation required for purposes of admissibility. It notes that the complainant has provided
documentary evidence for his arrest on 3 February 1998 and for his release on 10 July 2000
(following his arrest on 18 June 2000) by Magistrate’s Court in Colombo. However,

beyond the mere claim that tvas subjected to ill-eatment during detentip he has failed to

provide any detailed account of these dieeits or any medical evidence which would

corroborate his claim or possitdéter-effects of such ill-treatmé Even assuming that the

author was ill-treated during detén periods in 1998 and 2000, this did not occur in the recent
past.

6.3  The Committee notes that the complaire® not submitted any corroborating evidence
in support of his alleged detton and ill-treatment in Segmber and October 2000 or in
November 2001.

6.4  Lastly, the Committee notes that the BFF gave the complainant ample opportunity to
substantiate his claims, authorizing his travel to Switzerland to pursue his asylum proceedings
and interviewing him several times. The BFF did not hesitate to revoke its decision of

25 September 2002 to reassess his asyluticappn. The Committee observes that the
complainant has not provided fresh evidence which would cast doubts on the findings of, or the
factual evaluation made by, the BFF and the ARK.
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7. The Committee therefore considers that the complainant’s claims fail to rise to the basic
level of substantiatiorequired for purposes of admissibility, and concludes, in accordance with
article 22 of the Convention andeul07 (b) of its rules of prodere, that the communication is
manifestly unfounded and thus inadmissible.

8. Accordingly, the Committee decides:
(@) That the communication is inadmissible;
(b) That this decision shall be communicated to the State party and to the
complainant.
Note

% Read together with Act No. 16 of 1993.
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Communication No. 247/2004

Submitted by: A.A. (represented by counsel, Mr. Eldar Zeynalov, NGO “Human
Rights Center of Azerbaijan”)

Alleged victim: The complainant

Sate party: Azerbaijan

Date of complaint: 28 February 2004 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 25 November 2005,

Having concluded its consideration of complaint No. 247/2004, submitted to the
Committee against Torture by Mr. A.A., under article 22 of the Convention,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant is Mr. A.A., an Azeri national sentenced to death on 24 August 1994 by
the Supreme Court of Azerbaijan. On 10 kely 1998, all death sentences handed down in
Azerbaijan, including the complainant’s, were commuted to life imprisonment following the
abolition of the death penalty by Parliament. The complainant claims to be a victim of violation
by Azerbaijan of his rights undarticles 1, 2, 12 and 13 of the Contien. He is represented by
counsel.

1.2  Azerbaijan became a State party to the Convention on 16 August 1996 (date of
accession), and made the declaratinder article 22 on 4 February 2002.

Thefacts as submitted by the complainant

2.1  The complainant was a police inspector. On 24 August 1994, he was found guilty of
murder, illegal storage of and port of firearmsluntary destruction of public property, murder

with aggravating circumstances, and attempted murder. He was sentenced to death by the
Supreme Court of Azerbaijan, allegedly withouting been given the right to appeal against

this judgement. The complainant claims thisttrial did not meet the requirements of due

process and was tainted by the authorities’ desire to avenge the murder of a policeman. He alsc
explains that two of the threéredividuals composing the cougo called “peom’s assessors”)

had refused to countersign his death sentence.

2.2 After his conviction the complainant was placed on death row in Baylovskaya prison
(Baku), where he allegedly shared a Baell with “5 or 6” other prisoners also under sentence
of death. The cell was equipped with only one bioedt for all of them, and the prisoners had to
sleep in turns. The window of the cell wasstructed by metal pkeg and no light could
penetrate; there was only a dim lamp in the cell, which was constantly lit.
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2.3 According to the complainant, on 1 October 1994, a group of prisoners escaped from
Baylovskaya prisofi. The same day, the prosecutor in charge of prisons allegedly informed the
prison authorities that they were allowed to beat (to death) all prisoners “under his
responsibility”. After this conditions of detton worsened. No recreation walks were
authorized between 1994 and 1998. From 199498®, prisoners were obliged to take showers
directly in the cells, while no bathroom existed; a collective bathroom was set up only in the
summer of 1996; showers were then allowe20aB0-day intervals for 10-15 minutes per cell.
The complainant states that more than 7(pass under sentences of death passed away while
he was on death row from 1994 to 1998, dugnéoworsening conditions of detention.

2.4  The complainant explains that despitefttot that prison regulations allowed him to
receive the visit of his family every month, as well as to receive a 5 kg parcel, in reality, and
especially after the escaping of prisoner®atober 1994, visits and parcels were “irregular”.

2.5  According to the complainant, during thermng calls all prisoners had to leave their
cells and to stand in front of the door leadinght® firing squad basement. In addition, during

his detention on death row the execution chamivers cleaned on seven to eight occasions;
every time thereafter, the administration threatened that a series of executions was expected.

2.6  The complainant claims that although the sapulated that former policemen had to be
held separately, he was held together with ordinary criminals. There was allegedly an attempt to
kill him while he slept, and he was severely beaten by his cellmates twice.

2.7  The complainant explains that after the “escape” in 1994, and until March 1995, no
medical doctor visited the death section. |l pners allegedly were held together with other
prisoners, surgery was made in inadequate comditand several prisoners died because of bad
medical care.

2.8 It is further stated that immediateifter the 1994 “escape”, no food or water was
supplied to the prisoners; when the supply vessored, rations were reduced by half.
Temperatures at night were below 16° C, butawers were distributed to the prisoners between
October 1994 and January 1995; covers wkogvad only after an intervention by the
International Committee of the Red Cross.

2.9  The complainant gives details on thegdldly bad treatment in 1994-1996: during the
morning calls, prisoners were moved out @itltells, one by one, and were beaten (with
wooden sticks, police batons, and electric cables; ati), up to the point when they fell to the
ground losing consciousness. Accordingly, some 45 prisoners lost their lives in such
circumstances.

2.10 In May 1996, the prison administration discovered hidden documents in the
complainant’s cell, in which he recorded the acts of the prison authorities against him, and also
listed persons who had died on death row as a consequence of ill-treatment and torture. He was
severely beaten; his pensdgpaper were confiscated. $®ptember 1996, a governmental

delegation inspected the prison. Even though only few prisoners filed minor complaints, since
they were afraid of retaliatioma)l those under sentence of death were severely beaten after the
inspectors’ departure.
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2.11 In October 1996, the head of the prisoards allegedly beat all prisoners, thus
“celebrating” the second anniversary of 1894 “escape”. The complainant was allegedly
beaten for an hour and a half.

2.12 In the autumn of 1996, a prisoner who had been released allegedly met with the
complainant’s mother and explained to herdbeditions in which her son was detained. The
mother filed a complaint with the prison autities. After this the complainant was beaten,
threatened with death, and forced to sign a disclaimer.

2.13 In early 1997, another list of deceased prisowas discovered in the complainant’s cell;
he was beaten again and was owd, together with his cellmates, to three days of isolation.

2.14  After the commutation of his death sentancE998, the complainant was allegedly held
“in isolation” for another six months and was unableneet with his family during this period.

2.15 The complainant alleges that becauseefbove-mentioned reasons, he was unable to,
and was indeed prevented from, exhigugsall available domestic remedies:

€)) Since 1997, his counsel has published aseifiarticles in different newspapers
in relation to the complainant’s situation and #ituation of other death row prisoners, using
information provided by the complainartiowever, no inquiry followed nor was any
prosecution instituted,;

(b) In October and December 2002, selvprizoners serving life sentences in
Gobustan prison, including the complainant, filechptaints in the Gardaksy district court and
in the Court of Appeal, denouncing the deploratadaditions of detentn and the ill-treatment
they had been subjected to. However, thmitrals refused to examine these complaints on the
ground that the claimants’ signatures had nenbeertified by the prison authorities. Many
prisoners, such as the complainant hifyselver received a reply from the courts;

(c) It is stated that the Ombudsman visited the prison on several occasions, but in
spite of the complainant’s request, he waable to meet with him.

2.16 The complainant alleges tlmat believes that, in the ligbf the facts outlined above, any
further communication with the judicial authorities of Azerbaijan would be futile and would
subject him to supplementary pressure and inatiod, or even his physical disappearance as an
important witness.

2.17 According to the complainant, he had n@rbeospitalized during his detention. He was
examined on 15 November 2003 by a Medical Commission. On 7 January 2004, he received th
results and the diagnosis of the Medical Comrarssi‘situational neurosis, elements character
psychopathia”. The complainant claims tbat8 January 2004, when he examined his medical
record sheet, he discovered that it had beengdthwith a new type of medical form, and that

the information from his previous medical recofthd not been recorded. Thus, according to

him, no record was kept of his illnessed#94-2002 (haemorrhoids, rheumatism, neurosis,
“attacks”, and a cerefl attack in 1999). The complainant alleges that his record card was
substituted to prevent any possibility for him to seek compensation for the diseases suffered.
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2.18 The complainant applied to the Eweap Court of Human Rights (application

No. 34132/03 of 29 October 2003, declareabimissible on 29 April 2005). However,
according to him, the allegations before the European Court relateodhly period following
the allegations of the present communication, i.e. aflefebruary 1998.

Theclaim

3.1  The complainant claims that the conditiohgetention and the manner in which the
authorities treated him while he was on teatv (1994-1998), amounted to a violation of
articles 1 (1) and 2 of the Convention.

3.2  Atrticle 2, paragraphs 1 and 3, are also salht@ been violated, as the cells where he
was held were allegedly overcrowded by a faofd to 4 compared to the possible occupancy,
and the fact that as a former policemamas held together with ordinary criminals.

3.3  Allegedly, in violation of article 1a@f the Convention, the authorities omitted to
investigate promptly and impartially deatbfsprisoners who awaited execution, “when there
were reasonable grounds” that their death wasdhsequence of the torture and cruel treatment
they were subjected to by the prison authorities.

3.4  Finally, the complainant claims a viotatiof article 13, because of the State party’s
inability to secure an impartial examinationtbé claims of torture and cruel treatment.

State party’s observations on the admissibility

4.1  The State party contested the admissibility of the communication on 19 July 2004. It
recalls that it recognized the Committee’s competence to examine individual complaints on

4 February 2002, and that accordingly, the Committee is only competent to examine complaints
submitted against Azerbaijan after that dadecordingly, the State party considers the
complainant’'s communication to be inadmissible.

Complainant’s comments on the State party’s observations on the admissibility

5.1 By letter of 6 November 2004, the complainant concedes that the events complained of
occurred before the State party’s acceptance of the Committee’s competence to examine
individual complaints against it. According to him, however rHimne temporis rule does not
apply if violations contioe after the date of entry into force of the procedure for the State party.
As example, he refers to the jurisprudence of the Human Rights Committee (KasedK. v.
Hungary, communication No. 520/1992, Inadmissibility decision adopted on 7 April 1994,
paragraph 6.4).

5.2  On the issue of exhaustion of domestic reasdie reiterates thiae did not believe in

the effectiveness of the procedures in the Statg.partsupport of this statement, he names five
former death row prisoners who were granted traals in 2002-2004. Allegedly, all of them
had complained of torture and ill-treatment ineagtion, but the courts allegedly ignored all of
their claims and confirmed their life sentenes.
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5.3  According to the complainant, in 2004, one prisoner serving a life sentence sought to
obtain compensation for tuberculosis he hatiacted while he was on death row from 1996 to
1998, detained in an overcrowded cell togethiéhh prisoners who suffered from tuberculosis.
He lost his case and his cassation appeal.

I ssues and proceedings before the Committee asto the admissibility

6.1 Before considering any claims contained complaint, the Committee against Torture
must decide whether or not it is adsible under article 22 of the Convention.

6.2  The Committee has noted, first, that theplainant’s allegations (see paragraph 3.3
above) that the State party’s laotities have congiently failed to investigte reports of deaths

of prisoners on death row. It recalls that it caty examine complaints if they are submitted by
the alleged victims, close relatives, or by a representative duly authorized to act on the victim’s
behalf. In the present case, the complainanhbapresented any authaairmon to act on behalf

of any other alleged victim. Accordinglyye Committee finds that this part of the

communication is inadmissible under rule 98, geaph 2 (c), of its rules of proceddre.

6.3  On the remaining parts of the complainastaims, the Committeeaalls that the State
party had challenged the admissibility of the communication on the ground that the events
complained of took place before itsceptance on 4 February 2002, of the Committee’s
competence to deal with individual communicas under article 22 of the Convention. The
complainant has refuted this assertionroking the “continuing effect” doctrine.

6.4  The Committee recalls that a State pampkgations under the Convention apply from
the date of its entry into force for that State pértyconsiders, however, that it can examine
alleged violations of the Conmgon which occurred before a State party’s recognition of the
Committee’s competence to receive and @wrsndividual communications alleging

violations of the Convention (i.e. before ttheclaration under artic22 became effective,

l.e. 4 February 2002, in the present case), ieffexts of these violations continued after the
declaration under article 22 became effective, iithe effects constitute in themselves a
violation of the Convention. Aantinuing violation must be intpreted as an affirmation, after
the formulation of the declaration, by act or bgaslimplication, of the previous violations of the
State party.

6.5 The Committee has noted that in the presase the complainant’s allegations under
articles 1, 2 and 13 of ¢hConvention (see paragraphs 3.1, 3.2%adAdbove) all relate to events
which occurred before the State party’s recognition of the Committee’s competence to consider
individual complaints. According to the comiplant, however, these alleged violations had

effects which continued aftéine State party’s acceptance of the Committee’s competence under
article 22.

6.6  The Committee has equally noted thatatvplainant filed an application in the
European Court of Human Rights regarding events which occurred after 10 February 1998,
which, according to him, can be clearly distinguished from the issues submitted to the
Committee. This application was declareddmissible on 29 April 2005. The European Court
held, inter alia, that the complainant’s allegations of mistreatment on death row, which are
identical to the claims in the ggsent communication, were inadmissible.
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6.7 Inthis context, the Committee recalls tihahall not consider any communications from
an individual under article 22, pagraph 5 (a), of the Conventiomnless it has ascertained that
the_same matter has not beand is not being, examineshder another procedure of
international investigation or settlement; the Committee is satisfied that examination by the
European Court of Human Rights constituée examination by such a procedure.

6.8  The Committee considers that a communication has been, and is being, examined by
another procedure of international investiigga or settlement if the examination by the
procedure relates/related to the “same matté@Himthe meaning of article 22, paragraph 5 (a),
that must be understood as relating to the samepahe same factand the same substantive
rights. It observes that Application No. 34132ivas submitted to the European Court by the
same complainant, was based on the same facts, and related, at least in part, to the same
substantive rights as those invoked in the present communication.

6.9 Having concluded that the “same matte&a% been the object of the complainant’s
Application before the European Court and it was examined and declared inadmissible, the
Committee considers that the requirements oflarig, paragraph 5 (a), have not been met in
the present case. In the circumstances, the Gieendecides that it is not necessary to examine
the other two grounds of inadmissibility, namelyratione temporis and non-exhaustion of
domestic remedies.

7. The Committee against Toreuconsequently decides:
(@) That the communication is inadmissible;
(b) That the present decision shall be communicated to the State party and to the

complainant.

Notes

% Throughout the text the complainant referthim events of October 1994 as to “escape” and
“attempt to escape”, without differentiation. tdanspires however, that 10 prisoners had
escaped.

b According to the complainant, the medical card of his cellmate, G., who had suffered from
different diseases, including tuielosis, was completely blank.

¢ The European Convention for Human Rgghas entered into force for Azerbaijan
on 15 April 2002.

¢ According to the complainant, only on one occasion a life sentence was commuted to 15 years
of imprisonment, due to a decrimailization of an offence.

® It is stated however, that the Supreme Cmatle no decision on the case, because the plaintiff
was pardoned, released and left the country.
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" CAT/C/3/Rev.4.

9 SeeO.R, M.M., andM.S. v. Argentina, communications Nos. 1, 2, and 3/1988, Inadmissibility
decision adopted in November 1989.

" The Committee has noted that the European Court, acting through a Committee of

three judges, declared the application inahibie on two grounds: partly on (a) non-exhaustion
of domestic remedies (articl8s8, 14 and 34 of the European Convention), and (b) with regard
to the applicant’s remaining complaints, on theugrd that the information before the Court does
not reveal any violation of the applicamtights and freedoms under the Convention.
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Communication No. 248/2004

Submitted by: A.K. (not represented by counsel)
Alleged victim: The complainant

Sate party: Switzerland

Date of complaint: 5 March 2004 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 8 May 2006,

Having concluded its consideration of complaint No. 248/2004, submitted by Mr. A.K.
under article 22 of the Convention,

Having taken into account all information made available to it by the complainant and
the State party,

Adopts the following decision under article 22, paragraph 7, of the Convention.

1.1  The complainant, Mr. A.K., an Angolaational born on 1 December 1972, is currently
in Switzerland, where he applied for asyluml@June 2000. His application was rejected on
10 July 2003. The complainant maintains thadsgg him back to Angola would constitute a
violation by Switzerland of artie 3 of the Convention. He ot represented by counsel.

1.2 In accordance with article 22, paragraph 3, of the Convention, the Committee brought the
complaint to the attention of the State party on 15 March 2004. On 1 April 2004, the State party
contested the admissibility of the communicati@n 30 June 2004, the secretariat informed the
State party that the admissibility of the complaint would be considered separately from the
merits.

Summary of thefacts

2.1  The complainant says he was a supporter dfiti@ Nacional para a Independéncia

Total de Angola (UNITA) and worked for a government agency, where he was spying for
UNITA. InJanuary 1993, he warned that thev€&mment was planning to exterminate everyone
belonging to the Bakongo ethnic minority. Hasher, who was also a UNITA supporter, and his
mother were killed shortly afterwards. His sister and her husband were reported missing.
Shortly afterwards, the complainant left Luandd avent into hiding outside the capital. He was
finally arrested in 1998, but managed toagse and left the country on 5 June 2000.

2.2  The complainant arrived in Europe thJune 2000 and applied for asylum in

Switzerland on 13 June 2000. In a decision dated 10 July 2003, the Federal Office for Refugees
rejected his application. According to ti@ffice, the Angolan Government had enacted an
amnesty law on 4 April 2002 and the situatiorhia country had improved: the complainant
therefore no longer had any reason to fear persecution because he had spied for UNITA in a
government agency. The amnesty appliedMdTA supporters and members of the Angolan
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army. The ceasefire between UNITA and the Angolan army had held since the end of the civil
war and the situation of former UNITA suppagdiad improved considerably. Under the
circumstances, the Federal Office for Refas deemed it unnecessary to respond to the
complainant’s allegations, which caitted numerous @onsistencies.

2.3 The Federal Office for Refugees argues, thccording to deabilized former UNITA

fighters, some of whom have since joined the Angolan army, the complainant is unlikely to face
persecution by the State authorities for things he did more than 10 years ago. The Office also
points out that the complainant did not occupy an important position in UNITA.

2.4 On 11 August 2003 the complainant appeagginst the decision of the Federal Office
for Refugees. On 7 January 2004, the Asylumégis Commission rejected his appeal. The
Commission considered that he had not proved that his return to Angola would place him in
danger, and therefore upheld the Office’sigi®n ordering his expulsion. By letter of

13 January 2004, the Federal Office for Refuget8 B&arch 2004 as the date by which he had
to leave Switzerland.

The complaint

3. The complainant asserts that he would bresktof being tortured for betraying the
Movimento Popular de Libertacdo de Angola (MPL#&)e was returned to Angola, in violation
of article 3 of the Convention.

State party’s observations on the admissibility

4.1 By note verbale of 1 April 2004, the State parigued that the complainant’s application
failed to meet the minimum conditions establshg rule 107 (a) of the Committee’s rules of
procedure; it also challenged the admissibility of the communication on the grounds that the
complainant’s allegations had not been substantiated for the purposes of admissibility.

4.2  The State party contests the existencthigncase, of any individual communication
within the meaning of article 22 of the Convention. It recalls that, under rule 107 (a) of the
Committee’s rules of procedure, the individual must claim to be a victim of a violation by the
State party concerned of theopisions of the Convention, yet in his letter to the Committee

of 5 March 2004, the complainant makes no neendif any violation of the Convention and
adduces no arguments to substantiate any sudtioiol In the State party’s view, the letter is
really no more than a written authorization the Federal Office for Civil Protection to
“represent [him], write to [him] and correspondhvall Swiss authorities matters relating to
[his] asylum”.

4.3  The State party argues that it does not know in what respect the Convention might have
been violated or what arguments there might lsupport of such an allegation. It claims that it
is not possible for it to comment on the complainant’s communication.

4.4  The State party therefore asks the Committee to find that the letter from the complainant
does not constitute a communication within the nregaof article 22 of te Convention. Were it
nevertheless to be found torstitute a communication, the State party asks the Committee to
rule it inadmissible on the grounds that it com¢ano allegation whatsoever concerning any
violation of the Convention by the State party.
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Additional information provided by the complainant

5. The complainant submitted additional imf@tion in his letters of 30 March 2004

and 8 April 2004. He was recognized as the father of Nathan Tiapele, a child born

on 11 February 2003. In a decision dated 13 Fep2@04, the justice of the peace in Baretswil
(in the canton of Zurich) ordered him to pay maintenance for his son as from 1 May 2004. In the
light of this development, on 30 March 2004, heéged a further application with the Asylum
Appeals Commission, for a review with suspengffect. In a decision dated 8 April 2004, the
Commission ordered that his application for revewuld be referred to the Federal Office for
Refugees and that the expulsion decision shbelsuspended pending a new decision by that
body. The Committee has been informed by the freé@Hfice for Refugees that this application
for review was rejected on 3 June 2004. The dam@nt appealed against this decision to the
Asylum Appeals Commission on 3 July 2004.

State party’s comments on the additional information

6. The additional information submitted by tth@mplainant in his letters of 30 March 2004
and 8 April 2004 was transmitted to the State party for comment on 20 April 2004. In notes
dated 25 June 2004 and 24 January 2006, the Stéyanintained the conclusion reached in its
comments of 1 April 2004 on the admissibility of the complaint, namely that the communication
should be ruled inadmissible as containing nayali®n whatsoever concerning any violation of
the Convention.

I ssues and proceedings before the Committee asto the admissibility

7.1  Before considering any claim containe a communication, the Committee against
Torture must decide whether or not it israsssible under article 22 of the Convention. The
Committee has ascertained, as it is requiraetbtander article 22, paragraph 5 (a), of the
Convention, that the same mattas not been, and is not being, examined under another
procedure of internationalvestigation or settlement.

7.2  The Committee notes that, on 30 March 2004¢timeplainant lodged an application for

review with the Asylum Appeals Commission and that, on 8 April 2004, the Commission

ordered that this application for review shob&referred to the Federal Office for Refugees,

which rejected the application on 3 June 2004ikdiise notes that the complainant filed an

appeal against the latter decision of the Federal Office for Refugees with the Asylum Appeals
Commission on 3 July 2004 but the Commission has not yet taken a decision on this appeal. The
communication is consequently inadmissibeler article 22, paragraph 5 (b), of the

Convention, as the complainant has not ested all available domestic remedies.

8. Accordingly, the Committee against Torture decides:
(@) That the communication is inadmissible;

(b) That this decision shall be communicated to the complainant and to the State
party.
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Communication No. 250/2004

Submitted by: Mr. A.H. (represented by counsel, Mr. Didar Gardezi and
Mr. Paul Berkhuizen)

Alleged victim: The complainant

Sate party: Sweden

Date of the complaint: 18 June 2004 (initial submission)

The Committee against Torture, established under article d¥the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 15 November 2005,

Having concluded its consideration of complaint No. 250/2004, submitted to the
Committee against Torture on behalf of. MtH. under article 22 of the Convention,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1 The complainant is Mr. A.H., a citizen of Iran, currently awaiting expulsion from
Sweden. He claims that his forcible return to Iran would constitute a violation by Sweden of
article 3 of the Convention. Hse represented by counsdlessrs. Gardezi and Berkhuizen.

1.2 In accordance with article 22, paragraph 3, of the Convention, the Committee
transmitted the complaint to the State partyl6rdune 2004. Pursuant to rule 108, paragraph 1,
of the Committee’s rules of procedure, the State party was requested not to expel the
complainant to Iran while his case was pending before the Committee.

1.3 By submission of 16 March 2005, the State party requested that the admissibility of the
complaint be examined separately from theitsie On 29 March 2003he Special Rapporteur

on new communications and interim measurestgtaine State party’s request, pursuant to

rule 109, paragraph 3, of the Corttee’s rules of procedure.

The facts as submitted by the complainant

2.1 The complainant arrived in Sweden as a siuaiethe end of the 1970s. He later applied
for asylum and was granted refugee status emé#sis of a declaration that he had been a
Kurdish guerrilla soldier, had been shot, &wad received injuries to his legs, among other
reasons.

2.2 In 1981, the complainant began smuggling Iranians to democratic countries, including
Sweden. For that purpose he founded an orgamizealled “Solh” (peace). During the first
year of operation, the organization smuggledr&fians out of Iran; by the beginning of 1987,
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it had smuggled approximately 20,000 Iranians into Sweden. Those smuggled out were
principally opposed to the Iran-Iraq war, i.e. $etd who had deserted the front line or evaded
military service, as well as Jews, ands$Wimns who had converted to Christianity.

2.3 Ever since his arrival in Sweden, thenptainant criticized the Iranian regime in
European and Swedish media. He published articles in national newspapers criticizing the use of
particular types of weapons by the Iran@avernment during the Iran-lIraq war.

2.4 On 29 June 1982, the complainant was gdargfeigee status, permanent residence, and
a work permit in Sweden. In 1984, he was comddh Sweden on several counts of forgery of
documents and sentenced to one year of impnent. In 1988, when he was wanted by the
Swedish police, his brother in Sweden inforntieel authorities that he had left the country

in 1987. Consequently, the Swedish Populatiffit®determined that the complainant was no
longer resident in Sweden. In 1993, he warsvicted by the DistricCourt of Uppsala for
aggravated fraud, forgery of documents andatioh of the Aliens Act, and sentenced to

one year of imprisonment. The District Cbardered his expulsion because he had allegedly
visited Iran and lost his entitlemieto protection. On appealelbvea Court of Appeal quashed
the expulsion order but increased the term of imprisonment to four years.

2.5 On 10 May 1995, the Swedish Migration Boarthdrew his residence permit as he was
no longer considered domiciled in the countifhe withdrawal was based on the fact that the
complainant had left Sweden and failed to regikis re-entry. In its decision, the Migration
Board stated that the complainant had re-ent8meeden in August 1996, after which he had not
applied for a resident permit. According to the complainant, this decision was arbitrary since it
was taken without making investigations inte base, and without allowing him an opportunity

to appeal.

2.6 On 7 January 1997, the Uppsala District €seintenced the complainant to one year of
imprisonment for his assistance and complicitforgery of official documents and ordered his
expulsion. In ordering his deportation the DigtCourt noted that the applicant had been
repeatedly convicted of document forgery biotweden and Denmark. The complainant did
not appeal this decision.

2.7 On 25 April 1997, an application was sutbea to the Government to cancel the

expulsion order as there was a risk that the comgaté would be subjected to torture or death on
return because, inter alia, oshnvolvement in smuggling digknt Iranians out of Iran; his

views expressed in the media against the Iranian regime; as well as the fact that no investigation
about his reasons for seeking asylum had been made since the early 1980s. Moreover, the
Swedish Embassy in Teheran reported an invegiga Iran, in which it was stated that the
complainant may be punished for activities alnagainst national security of the Islamic

Republic of Iran and, “in the event that hantacts in Iran cannot protect him from punishment,

he probably risks prison sentence. Harspunishment could not be ruled out”.

2.8 On 3 July 1997, the Government dismigbedapplication without giving reasons.
On the same day the case was submitted to the European Commission which dismissed the
complaint on admissibility grounds - i.e. the cdampant’s failure to challenge the District
Court’s judgement of 7 January 1997. Subsetjyean extract from a book written by the
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complainant was published, in which he arguedtblgdions are the cause of conflict. In his

view, this may be taken as criticism directed against the Iranian Government. On this basis, a
further request was made to the Governmert duly 1997 to cancel the expulsion order; this
was rejected.

2.9 On 7 January 2002, the complainant waseseed by the Court of Appeal of Western
Sweden, inter alia, for receiving stolen goo#te was scheduled to be released on 19 June 2004.
Thereatfter, he was scheduledoe deported to Iran.

The complaint

3.1 The complainant claims that if returnedram he will be subjectet torture, corporal
punishment, and/or the death penalty for his imewient in smuggling many Iranian dissidents
to Sweden and other European countries, andriiisism of the Iranian regime in the media.

3.2  The complainant claims that his refugtsus was never revoked and could under no
circumstance be deemed to have beenkexdy virtue of the 1995 cancellation of his
permanent residence permit, since the conditimidsdown in Swedish immigration law for the
revocation of refugee status, which resentbése set out in the 1951 United Nations Refugee
Convention, were not met eghthen or subsequently.

3.3 The complainant claims that there is a comsigattern of gross human rights violations
in Iran, and that repression has becomehsarsHe provides documents from Amnesty
International and an organizatioalled FARR to confirm that if tarned to Iran he would risk
torture and possibly be sentenced to death.

State party’s observations on the admissibility

4.1 By submission of 24 September 2004, the State party argues that the complaint primarily
concerns expulsion on account of criminal ntfes. Under the Aliens Act, decisions on

expulsion on account of a criminal offence taeen by the Court in which the criminal

proceedings take place. The Court may esgja non-binding opinion from the Migration Board

on the issue of expulsion, but the Migration Bbsiopinion is mandatory, when the alien alleges
that there are impediments to enforcement aéulsion order. Anlen may not be expelled

unless certain conditions are satisfied: he rhase been convicted of a crime punishable by
imprisonment; it may be assumed that he would continue his criminal activities in Sweden; or,
the offence is so serious that he shouldogoallowed to remain in the country.

4.2  According to Swedish Immigration Law, an alien who holds a permanent residence
permit for at least four years when proceedings are initiated against him may be expelled only in
exceptional circumstances, i.e. if he has comnohigt@articularly serious crime or been involved

in organized criminal activities. A refugee may not be expelled unless he has committed a
serious crime against public order, unless securityld be seriously endangered if he were

allowed to remain, or unless he engaged in activities threatening national security. There is an
absolute ban against expelling an alien toantry where there are reasonable grounds for
believing that he would be in danger of sufigrcapital or corporal punishment or of being
subjected to torture or other inhuman or degrgdreatment. A judgement or order of expulsion

on account of a criminal offence is subject to appéahay be appealed to the Court of Appeal,
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and the Court’s decision may in turn be appetdeitie Supreme Court. The Government may
cancel a judgement or order for expulsion if it finds that the judgement or order cannot be
enforced. The Government’'s power may be indodely in respect of judgements or orders for
expulsion that have become executory.

4.3  The State party dismisses the complaisataim that he olatined refugee status

in 1982. According to the State party, he hpgli@d for a permanent resident permit and travel
documents in March 1982, which were grante@®dune 1982. Although, at that time, he was
considered to be in need of protection asagex, he did not obtasformal declaration on
refugee status because he had not apfdiedne. In an opinion of 21 March 1984, the
Migration Board stated that the complainant wabe considered as a refugee according to
section 3 of the 1980 Aliens Act arttus that he could not be expelled.

4.4  The State party notes that on 25 January 1988, when the complainant was wanted by
Swedish police, his brother informed the authasitieat he had left the country in October 1987.
He returned to Sweden in early 1989. In crimhjproceedings before the District Court of
Uppsala, in 1993, he stated that he moved from Sweden on 24 August 1987. On 10 May 1995,
the Migration Board revoked his residencenpié on the grounds that since January 1988 the
complainant was reported as having left Swredde remained in Sweden to serve the 1993
prison sentence, was released on parole on 12 Od8Bb and left the country some time after.
He re-entered Sweden on 2 August 1996 witlheporting his arrival and without applying for a
new residence permit. On 7 January 1997, theibti€tourt of Uppsala sentenced him to one
year of imprisonment, ordered his depodatand banned him from re-entering Sweden. The
complainant did not appeal.

4.5  The State party maintains that the complairmas been convicted on repeated occasions,
both in Sweden and other European countriediffefrent crimes related to smuggling Iranians

into Western European countries. He was convicted in Denmark in 1992 and in Sweden in 1984,
1990, 1992, 1997 and 2002. He completed his latastiction on 20 June 2004. However,

on 18 June 2004, the Minister of Justice dettitat he should remain in custody.

4.6  The State party notes that, on 12 Febrt@88, the District Coudf Uppsala convicted

the complainant and ordered his expulsion siafter having left Sweden in 1987, he visited
Iran, where the authorities issued a new identification document for him on the name of H.S.
The Court considered that hedheoluntarily re-availed himself of the protection of his country
of origin. On appeal, however, the Svea Colihppeal quashed the expulsion order based on
the complainant’s retraction of his alleged forratement. On 7 January 1977, the same court
ordered the complainant’s expulsion, taking iabzount two opinions from the Migration Board
that the complainant was ineligible as a refugee, and on the basis that he had been sentenced for
crimes punishable by imprisonment, and thatéhvere reasons to believe that he would
continue to commit new crimes. The Court considered that the complainant was no longer a
refugee because he was no longer in needodégiion; the special regttions on the expulsion

of refugees were not applicable to his case.

4.7  On 29 April 1997 the complainant submitted his first petition to the Government to
obtain a cancellation of the expulsion ord&m 16 June 1997, the Swedish Embassy in Iran
submitted an opinion which challenged the ctaimant’s allegations. On 3 July 1997, the
Government rejected his request. On the sartee da filed an application with the European
Commission. On 7 July 1997, he submitted a application seeking ghrevocation of the
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expulsion order, referring to a book on the subpéetligious conflicts and an information
booklet for asylum-seeketsat he had written three yearslear On 7 July 1997, the Minister
of Justice stayed the enforcement of the estpalorder, pending the Government’s decision on
the new application. On 18 September 199¢ Stvedish Embassy in Teheran submitted a
second opinion on the complainant’s case. 1@MNovember 1997, he withdrew his second
petition with the Government ainils request was then struck off its list. On 22 January 1998,
the European Commission declared the complainant’s application inadmissible for failure to
exhaust domestic remedies.

4.8 On 28 January 1998, the complainant reaghftiecancellation of the expulsion order.
On 27 March 1998, the Migration Board reporteat impediments against the enforcement of
the expulsion order under the Aliens Act could Ipe totally ruled out. On 5 November 1998,
the Government granted the complainant a temporary resident permit, valid six months on the
grounds of the special circumstantieat were considered applicable at the time. Thereatfter,
the Government rejected two further apgiicas for cancellation of the expulsion order on

13 January 2000 and on 4 July 2002. In those cases, the Migration Board also maintained
that impediments against the expulsion of th@giainant could not be totally ruled out. On
17 June 2004, the Government rejected the cangpitis last request for cancellation of the
expulsion order. The Migration Board imfoed the Government on 11 June 2004 that no
impediments existed against expelling the complainant.

4.9  The State party challenges the admissilolitthe complaint since it refers to a matter

that has been examined under another procedure of international investigation and settlement
(art. 22, para. 5 (a)). The European CommisiioiHuman Rights already examined the “same
matter” and declared his application inadmissible. The case before the Commission concerned
the same complainant, the same facts, and the same substantive rights as the case before the
Committee.

4.10 The State party further alleges that theaint is inadmissible for the complainant’s

failure to exhaust domestic remedies (art. 22,.d@a(h)), since he did not appeal the judgement

of the District Court of Uppsala of 7 January 19%7adds that an appeal to the competent court

of appeal, and, if necessary, atfier appeal to the Supremet constitute domestic remedies

that the complainant must exhaust. There is 8tslia consider such remedies as “unreasonably
prolonged” or “unlikely to bring effective relief”. The remedy available to the complainant
through the regular appellate process cannoepkaced by a petition to the Government seeking

a cancellation of the expulsion order. Such dipetis an extraordinary remedy that could be
considered to be equal to a petition for mercy. Furthermore, no special circumstances exist that
would absolve the complainant from his obligation to exhaust domestic remedies.

4.11 The State party adds that the compiaimadmissible as manifestly ill-founded
(article 22 and rule 107 Ylof the rules of procedure), becatise complainant failed to meet the
basic level of substantiation,rfpurposes of admissibility.

New communication submitted on behalf of the complainant and complainant’s allegations
on the admissibility of the case

5.1 On 14 December 2004, the complainan€s/ly appointed counsel submitted a new
communication on his behalf. According to this complaint, the State party omitted to clarify
that:
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€)) On nine different occasions, Swedish authorities officially declared that there
were impediments to the enforcement of the expulsion order;

(b) The Uppsala District Court and the Svea Court of Appeals considered that the
complainant was a political refugee in Sweden and that impediments against the enforcement of
the deportation order did exist;

(c) Following the ruling of the European Commission of Human Rights, the State
party granted a temporary residence and vperiknit to the complainant for six months in
November 1998;

(d) Legislation other than that invokbg the State party is relevant for the
complainant’s case;

(e) Neither the Uppsala District Comar the Migration Board commented on the
complainant’s refugee status and his need for protection;

() The Migration Board did not give reasons for arbitrarily revoking the
complainant’s permanent resident permit;

(9) The Migration Board did not carry outestigations into the existence of
impediments to the enforcement of the expulsion orders;

(h) There were contradictions bet@n the Migration Board’s statement on
27 March 1998 certifying that “it could not bded out that impediments to the complainant
return exist” and the oppositertclusion reached on 21 July 2004;

0] In 1997, the Uppsala District Court didt carry out any investigation into the
complainant’s allegation that his deportatwwould expose him to a risk of torture;

() According to Swedish Immigtian Law, the Government’s decision
of 7 January 1997 confirming the expulsion erdecame statute-barred on 7 January 2000,
after the four-years statutory time limit elapsed,;

(k) The complainant had never forfeiteid status as permanent resident or
authorized anyone to report him as having left Sweden with the intention to settle elsewhere
permanently.

5.2  The complainant challenges the State padgtount of the facts, which is said to
undermine his credibility. He highlights thdlfaving alleged discrepeies between his own
account and that of the State party: the dampnt did actively participate in the Kurdish
rebellion against Khomeini in 1979; he halgrominent position in the Kurdish guerrilla
movement; was wounded and shot in both;legswas active in politics since 1974. Upon
arrival in Sweden, on 4 May 1981, he was recognized “de facto” refugee in accordance with
the 1980 Aliens Act. On 29 June 1982, he giasted “indefinite protection and refugee
status”, a refugee travel document, and a permanent residence and work permit. He also
received written confirmation of his refugee statifie Official Report of the Swedish Embassy
in Teheran of 16 June 1997 conis that he was a political refee in need of protection.
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5.3  The complainant states that in 1981, Kurdish political parties in Iran asked him to found
an independent organization that would help Kurdish guerrilla members seek asylum in
Western Europe, “Sohl”, which began helping pertegtiranians to seek asylum in Sweden and
other European countries. The complainangakethat, in 1984, in retaliation for his activities,
Sweden passed a law imposing heavier penaltiesase taiding foreigneit® enter the country
without a valid visa. On 22 February 1984, the iisProsecutor in Uppsala requested that the
complainant be expelled from Sweden. On 30dAd.984, the Uppsala District Court dismissed
the request on grounds that the complainant was a political refugee.

5.4  The complainant argues that during the 1980s, as a result of the worsening of the politica
situation in Iran, the flow of asylum-seek@rsreased, which in turn generated a wave of
xenophobia and anti-immigrant discrimination, whwas backed up by extreme right-wing

Swedish political parties. Many refugees betgabe harassed. In 1987, the complainant, who

by that time publicly claimed that he had heslat least 20,000 Iranians to settle in Sweden,

began receiving death threats and was maltreated on several occasions. During an interview on
local radio, he mentioned figuratively that his “6dwad visited Iran to contact H.S., which used

to be his alias in the Kurdish guerrilla. An official of the Migration Board, however, reported

this statement as if he had truly visitednlrdn January 1998, his bhar was questioned about

his whereabouts and refedrthat he was travelling. Hisdither never implied that he was

visiting Iran. An employee of the Vaksala PopuatRegistry prepared a note in which the

Registry required the complainant to inforne fRopulation Registry Office of his whereabouts
before 4 February 1988. According to the comglatnthis note was never delivered to him.

On 25 January 1988, the Swedish Population Rggstuck the complainant’s name from the

list of residents. The purpose of striking some from the National Population Registry is to
assure that from that day onward the individuauld not be allowed to enjoy the welfare

and social benefits extendedlégal residents. Since the Registry’s decision was never
communicated to any other Swedish authority, the complainant continued to receive welfare and
social benefits.

5.5 On 17 March 1989, the complainant appf@da renewal of his refugee travelling
document, which was granted. Hen opened two bank accouatsl applied for a new driving
license. From 22 May 1991 to 30 December 1992, the complainant served prison sentences in
Germany and Denmark. On 30 Decembt@92, Denmark extradited him to Sweden, in
accordance with Sweden’s request. In the meantime, the Uppsala District Court prepared to
indict the complainant. On 14 January 1993 nmeply to a query from the Uppsala District
Prosecutor, the Migration Board stated tinet complainant had obtained refugee status

on 29 June 1982 and had been domiciled in Swedensince. The note added that nothing
indicated that the complainant had ceased to be a refugee and that his temporary travel outside
Sweden had not affected his refugee statusclading that impediments against his expulsion
existed. At the same time, the note added that the complainant was said to have admitted, in a
radio interview, that he had travelled to Iran.

5.6 Later in 1993, the Uppsala District Cagghtenced the complainant to one year of
imprisonment and ordered his expulsion amd-antry ban, based on the allegedly false
information provided by the Migration Board. &bomplainant states that the District Court
should have carried out an enquiry to determinetidr there were any obstes to ordering his
expulsion. The issue of the complainartieged deletion from the Swedish Population
Registry was discussed at length at the doearings. On appeal, the Svea Court of Appeal
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accepted the complainant’s arguments, cancelled the expulsion order, but decided to increase the
complainant’s imprisonment from one to four years. The complainant realized that the issuance
of an expulsion order was essentially a “hild@p” to unreasonably prolong the period of
imprisonment.

5.7  On 7 January 1997, the Uppsala Disticisecutor ordered his expulsion, relying on
false allegations that the complainant hadiatarily registered himself on 25 January 1988 as
having emigrated to another country. The Cdid not investigate whether there were any
impediments to the enforcement of an expulsion order. The Court was also aware of its
judgement of 1993, which had been quashed by the Svea Court of Appeal. The complainant
argues that it is unlikely that the judges of the District Court had forgotten that the arguments
about the complainant’s alleged trip to Ir@md his removal from the Swedish Population
Registry had been proven false in the 1993 proogsdi The Court was not authorized to use the
same invalid arguments in support of the isseasf another expulsion order. The complainant
explains that, in the light of his past exjeeige, he assumed that the 1997 expulsion order was
just another “cruel technicality” which wouldteap him on appeal, as the Svea Court of Appeal
would overturn the expulsion order but imposesavier prison sentence. For these reasons, he
decided not to challenge the part of the priignt which imposed the penalty, but to limit his
challenge to the expulsion order by filing aphkcation with the Government. On 11 June 1997,
the Government decided that there was no dipent to implementing the expulsion order.

That same day, the complainant applied fgaleid to have the gertation order quashed,

which was rejected by the Government. The complainant lodged a complaint with the Swedish
Ombudsman on 7 March 1997 and again requeékte@Government on 25 April 1997 to quash
the expulsion order; both were dismissed.

5.8 The complainant claims that the Eurap&ourt of Human Rights rejected his
application on procedural grounds, without havexgmined the merits. He concludes that his
complaint could not be deemed to have been “examined” under another proceeding of
international investigation, and that it is admissibFurthermore, after the European Court of
Human Rights handed down its judgement, the Swedish Government granted a temporary
residence permit to the complainant on 5 Noverd®88, which is said toonstitute an implicit
acknowledgement that there were impedireg@atimplementing the deportation order.

5.9 Concerning the requirement of exhaustibdomestic remedies, the complainant asserts
that the removal of his name from the Swedish Population Registry on 25 January 1988, the
alleged revocation of his permanent residgepermit on 10 May 1995, and the issuance of a new
expulsion decision on 7 January 1997 were a plahtairly and unlawfully deprive him of his
asylum status. For him, the purpose of the 198@gment of the Uppsala District Court was to
force him to seek a remedy from the higher court which would unlawfully increase his
punishment. He points out that he had alreadyptained against the {gala District Court’s
expulsion decision early in 1993, and that the Svearts of Appeals had already overturned
this decision. For him, the Upgla District Court was not authoed to issue a second expulsion
order when the first expulsion order had been oveetd by a higher court according to law. He
was convinced that complaining to the samtanity would be futile and useless. The Svea
Court of Appeal would undoubtedly have oventedl the Uppsala Distri€€ourt’s decision but,

in doing so, it would have also unlawfully increased the length of his imprisonment. The
complainant affirms that he had exhausted all legal remedies in Swedish courts and

that he immediately proceeded to exhaust fallypther domestic remedies available to him.
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He submitted numerous complaints to the Swedish Government and the Swedish Parliament’s
Ombudsman to have the expulsion order quashedurther explains thatis decision not to

appeal to the Svea Court of Appeal was basethe extreme stress, trauma and shock he was
experiencing at that moment.

5.10 The complainant argues that the complaises questions of facts and law of such a
complex nature that their determination requires an examination of the merits.

State party’sfurther commentson the admissibility

6.1 By note of 18 March 2005, the State partysitssihat the complaint should be declared
inadmissible for non-exhaustion of domestic rdias. It challenges the complainant’s

allegation that applications to the Governmemd the Parliamentary Ombudsman can replace an
appeal to the ordinary courts for purposes of exhaustion of domestic remedies. A petition to the
Government is an extraordinary remedy that cannot replace an appeal to the ordinary courts.
The State party recalls that the European Commission held that the gist of the complainant’s
allegations could have been madeeady at the level of criminal proceedings against him,
ultimately resulting in a request for leave to appeal to the Supreme Court. The State party argue
that, since the European Commission concluded that the complainant’s petition to the
Government could not be considered a renfedpurposes of admissibility, the Committee

should do likewise.

6.2  The complainant’s submissions to the Parliamentary Ombudsman cannot rectify his
omission to appeal the expulsion order. Theidaentary Ombudsman is not competent to set
aside courts decisions; thus, a complaint t® blody can hardly be considered capable of
bringing adequate areffective redress.

6.3  With regard to further circumstances invibkg the complainant, the State party recalls
that article 22, paragraph 5 (b), of the Corti@nand rule 107 of the rules of procedure only
stipulates two permissible grounds for failingetchaust domestic remedies: i.e. that the
remedies are unreasonably prolonged or are uwpltkabring effective relief. The State party
maintains that there is no basis for finding thtitex of these grounds applies to the present case.
It recalls that the Committee has observed that, in principle, it is not within its purview to
evaluate the prospect of success of domestedees, but only to ascertain whether they are
proper remedies for the determination of a complainant’s claim. Concerning the complainant’s
case, the State party also recttiiat in 1993 the Svea Court of Appeal had ruled in favour of the
complainant and set aside the firspeblsion order issued against him.

6.4  Concerning the complainant’s allegation tiethose not to appeal the expulsion order
because of the risk that the prison sentence would be increased arbitrarily if the expulsion order
was repealed, the State party considers it irraleteathe assessment of whether the appeal was
likely to bring effective relief or not. Sincedlexpulsion order depends directly on the existence

of an alleged risk of torture, there would no longer be any basis for the complainant’s claim if the
order was set aside. Furthermore, the Statey observes that, under the Swedish Penal Code,

the expulsion order operates as a mitigataaydr in the determation of appropriate

punishment. If the expulsion order was later seteasite relevant sentence would be increased.

In any case, punishment is determined accorttirige severity of the crime, and it cannot be

said to be “arbitrary” or “disproportionate”.
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6.5  Concerning the complainant’s allegatioatthis mental condition at the time of the

District Court of Uppsala’s judgement prevented him from appealing, the State party notes that
this is not a circumstance that would absolve the complainant from exhausting domestic
remedies.

6.6  The State party reiterates that the comp&diould be declaredadmissible as the “same
matter” has been examined under another proeeafunternational inv&tigation or settlement

and as manifestly unfounded. [It contestsdbmplainant’s allegation that the expulsion order
has become statute-barred under the Alierts lFecause it had not been enforced within

four years. According to the State party, the four-year limit is not applicable to decisions taken
by an ordinary court.]

I ssues and proceedings before the Committee asto the admissibility

7.1 Before considering any claims contaiired complaint, the Committee against Torture
must decide whether or not it is admidsiunder article 22 of the Convention.

7.2  The Committee has taken notdéhd complainant’s argument that he chose not to appeal
the 1997 judgement of the Uppsala District Ctnatause he risked incurring a heavier sentence
if the expulsion order was repealed. It also nttescomplainant’s allegation that this fear was
not merely subjective, but that it was based amphevious experience in 1993, when his term of
imprisonment was increased. However, sineeGburt of Appeal had repealed the expulsion
order in 1993, the Committee considers that the ¢aimgnt has not suffiently substantiated,

for purposes of admissibility, that an appealdapeal the 1997 expulsion order would have been
ineffective. Nor is the Committee persuaded that remedies such as petitions to the Government
or the Parliamentary Ombudsman absolved tmeptainant from pursuing available judicial
remedies before the ordinargurts against the judgement which had ordered his expulsion. The
complainant’s alleged mental aachotional problems at the tinoé the second Uppsala District
Court expulsion order (in 1997) also did nosalve him from the requirement to exhaust
domestic remedies. The Committee concludes idlhese circumstances, the complaint is
inadmissible for non-exhaustion of domestic remegiassuant to article 22, paragraph 5 (b), of
the Convention.

7.3 Having decided that the complaint iadmissible for the above-mentioned reason, the
Committee deems it unnecessary to consider the other grounds of inadmissibility invoked by the
State party.

8. The Committee decides that:

@) That the complaint is inadmis®hinder article 22, paragraph 5 (b), of
the Convention;

(b) That this decision shall be transmitted to the State party and to the complainant.
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Communication No. 273/2005

Submitted by: Mr. Thu AUNG (represented by counsel)
Alleged victim: The complainant

Sate party: Canada

Date of the complaint: 13 July 2005 (initial submission)

The Committee against Torture, established under article d7the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 15 May 2006,

Having concluded its consideration of complaint No. 273/2005, submitted to the
Committee against Torture on behalf dfuTAUNG under article 22 of the Convention,

Having taken into account all information made available to it by the complainant, his
counsel and the State party,

Adopts the following decision under article 22 of the Convention.

1.1  The complainant is Mr. Thu AUNG, a Boese national born on 8 January 1978 in
Yangon, Myanmar, and currently residingdanada, from where he faces deportation. He
claims that his forcible return to Myanmar would constitute a violation by Canada of articles 3
and 16 of the Convention. He is represented by counsel.

1.2 In accordance with article 22, paragrapbf3he Convention, the Committee transmitted
the communication to the State party on 15 July 2005, and requested it, under rule 108,
paragraph 1 of the Committee’s rules of procednot to expel the complainant to Myanmar
while his complaint is under considerationthg Committee. The request was made on the
basis of the information contained in the cormm@at’s submission and could be reviewed at the
request of the State party in light of infortnoa and comments from the State party and the
complainant.

1.3 By submission of 21 December 2005, the Siatey requested that the admissibility of
the complaint be examined separately ftbe merits. On 26 January 2006, the Special
Rapporteur on new communications and interinasoees granted the State party’s request,
pursuant to rule 109, paragraph 3, & @ommittee’s rules of procedure.

The facts as submitted by the complainant

2.1  The complainant was involved in studennhdastrations while attending the University

of Hlaing, Myanmar, in 1998. In November 1988 was involved in a demonstration where he
was detained and quesied. In detention, the complainatieges that the police made him

sign a document stating that if he was caught in anti-government activities again, he would be
detained indefinitely. After Birelease, he was interrogatedsemeral occasions and he knew
that the Government was monitoring hisidties. In 2001 the complainant distributed
documents relating to human rights abuskispagh he did not belong to a democracy
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organization. He was not caught distributing these documents. In 2001 a friend of the
complainant founded a soccer (football) assamiaf‘union”) and asked him to join. The
complainant agreed and recruited more members to play soccer. At the time in Myanmar such
associations or uniongere not allowed.

2.2 In January 2002 the complainant was granted a visa to study English at the Global
Village School in Vancouver, @ada. He arrived in Canada 14 December 2002, on a student
visa.

2.3 In February 2003 he applied for refugee status after his mother had informed him that the
Government of Myanmar was looking for him for distributing anti-government literature. She

told him that the authorities had detained his father and interrogated him about the complainant’s
activities. His mother also told him that one of his friends had been arrested.

2.4  The complainant’s application for refugetatus was dismissed on 25 September 2003.
Counsel explains that the complainant didmghlight that he was a member of a soccer
“union” at the time of his application for refugee status, as he thought that “relevant
organizations” for the purposes of the apgticn meant political organizations, not sporting
organizations. He did not consider at the tina tie was at risk for his involvement in the
soccer “union”, and only learned of a warranthie arrest based on his involvement in the
soccer “union” at a later stage. On 20 20MP4 the complainant made submissions under the
pre-removal risk assessment (PRRA) proceduoodyding new evidence in the form of a letter
from his father and a copy of the warrant fa &irest dated 29 December 2003. The PRRA was
denied on 17 September 2004. At the hearing on 29 September 2004 the complainant was
advised to return by 7 October 2004 with an itmgrto return to Myanmar. He was scheduled
to leave Canada on 26 October 2004.

2.5  The complainant applied for leave and jualiceéview of the PRRA decision before the
Federal Court of Canada on ®gtober 2004, which was duelie heard on 25 October 2004.

In the meantime, on 22 October 2004 a consent agreement was reached between the complainant
and the Minister of Citizenship and Immigratiofis part of the agreement, the complainant was
required to provide new PRRA submissidnys5 November 2004, which was extended

to 26 November 2004, while a stay of deptiorawas granted on 22 October 2004. The second
PRRA was denied on 8 June 2005. The complawas advised that heas to complete his
departure requirements on 18 June 2005. An egipn for leave and judial review of this

PRRA decision was filed at the Federal Caurt30 June 2005. A motion to stay the removal
was filed in the Federal Court on 8 July 2005 thia meantime, the complainant was notified by
the Canada Border Services Agency thataer document to Myanmar had been obtained on
his behalf, and that heas scheduled to be deported on 18 July 2005.

2.6 On 15 July 2005 the Federal Court granted the stay of execution of the removal order, on
the basis that the officer who performed the complainant’s PRRA assessment had attributed little
weight to the arrest warrant and had not cleidicated whether the warrant was genuine or

not.

2.7  Inlight of this finding, on 3 Augu&005 the Special Rapporteam new communications

and interim measures of the Committee lifted the provisional interim measures previously issued
by the Committee.
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The complaint

3.1  The complainant argues that he would bestaf arbitrary arrest, beatings and torture if
he were returned to Myanmar, where humantsigiolations within the meaning of article 3,
paragraph 2, of the Convention are said to be frequent.

3.2  Counsel refers to the U.S. Departmertate Report for Burma (2004) and its reports of
the human rights violations in Myanmar, inclngithe fact that in January 2004 seven students
who had formed an illegal football “union” were given sentences ranging from 7 to 15 years’
imprisonment. Counsel also provides repdbm non-governmental sources containing
information on the human rights situationNtyanmar, and that those suspected of
pro-democratic political activity afdlled, arrested and detained hatut trial. Counsel refers to
evidence from a medical training programme manager at the International Rescue Committee
confirming that the Burmese Government regylddtains those deportetimt it believes left
Myanmar for political reasons.

3.3  The complainant highlights that he hasibactive in pro-democratic Burmese groups

since his arrival in Canada. Specifically, he is involved in the Action Committee for Free

Burma, is a supporter of the National League for Democracy, the Burmese Children Fund as wel
as the Myanmar Heritage Cultural Association. €hercurrently a warrant out for his arrest in
Myanmar for his involvement witthe soccer “union”. In addition, the complainant argues that

the fact the Canadian authorities have applied for, and received, a passport on his behalf has
alerted the Myanmar authorities.

State party’s observations on the admissibility

4.1  On 21 December 2005, the State party contested the admissibility of the communication
on two grounds. Firstly, it argues that the complainant has not exhausted domestic remedies.
On 26 October 2005 the Federal Court granteddneplainant’s application for leave to apply

for judicial review of the dcision on his pre-removal risksessment (PRRA). The hearing on

the application for judicial ew was scheduled for 24 January 2006. If his application is
successful, the complainant will be entitled to a new PRRA assessment. If the application is not
successful, the decision of the Federal Court caappealed to the Federal Court of Appeal if

the Federal Court judge certifies that the gasges a serious question of general importance,
under section 74 (d) of the Immigration and Ryefel Protection Act (IRPA). A decision of the
Federal Court of Appeal can be appealed, wilde to the Supreme Court of Canada. Further,

if the judicial review is not successful, themalainant could also apply for a further PRRA on

the basis of any new evidence that may have asisee the last determination, although in that
case he would not have the benefit of a statutay st removal. However, he could apply for a
judicial stay of removal pending the dispositiortiwdt application. The State party refers to the
jurisprudence of the Committee to find that judicgtiew is widely and consistently accepted to

be an effective remedy.

4.2  Inthe view of the State party, the PRRA procedure is an effective remedy which should
be exhausted, contrary to the Committee’s jurisprudenitee State party notes that during its
examination the complainant would not be removed. If successful, the complainant will become
a protected person and barring serious security concerns will be eligible to apply for permanent
resident status, and ultimately citizenship. It also considers that the PRRA is more
comprehensive than the “post-determination refugee claimants in Canada” risk assessment,
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which had been considered as an effective remedy by the Human Rights Corthrittee.

view of the State party, the Committee’s decisioRalton Rioswas based on the erroneous
finding of fact that in the PRRA applicatiamthat case “it would only be any fresh evidence
that would be taken into consideration, aigerwise the application would be rejectédt.is
correct that pursuant to section 113 (a) oflRieA “an application whose claim to refugee
protection has been rejected may present onlyewesence that arose after the rejection or was
not reasonably available, or that the applicamitid not reasonably have been expected in the
circumstances to have presented, at the t¢ifhtiee rejection”. However, the State party
highlights that an exception has been redayithe Federal Court for those applicants whose
claims for refugee protection had been rejected prior to the coming into force of thé IRPA.
PRRA applications are considered by speciadlingd officers, trained to consider provisions of
the Canadian Charter of Rights and Freedoms as well as of international human rights treaties.
Further, the State party submits, dany to the Committee’s jurisprudenteat PRRA officers
are independent and impartial, referring tojtiessprudence of the Beral Court of Canadh.
Further, PRRA is said to be a remedy goeerby statutory criteria for protection, conducted
pursuant to a highly regulated process and eo@ance with extensive and detailed guidelines.
It is subject to judicial re@w, and there is no authority for the proposition that a discretionary
remedy cannot be an effectiverredy, for purposes of admissibility.

4.3 Further, the complainant has not yet filechpplication on the basis of humanitarian and
compassionate considerations, which the Staty paaintains would also be an available and
effective domestic remedy. The assessmeatlaimanitarian and ogpassionate application,
under section 25 of the IRPA, consists of a brahscretionary review by an officer who
determines whether a person should be grantedgreent residence in Canada for humanitarian
and compassionate reasons. The test is whdtbgerson would suffer unusual, underserved or
disproportionate hardshiphe had to apply for a permanensident visa from outside Canada.
The assessing officer considers all the radewaformation, including the person’s written
submissions. A humanitarian and compassiongtécation can be based on allegations of risk,
in which case the officer assesses the risk thgopemay face in the country to which he would
be returned. Included in thesiessment are considerations eftisk of being subjected to

unduly harsh or inhumane treatmead,well as current country conditions. In the event that
such an application is granted, the person receives permanent residency subject to medical and
security screening which can eventually lead to Canadian citizenship.

4.4 For the State party, the humanitarian andgassionate considerai application is also

an effective remedy which should be exhadist®ntrary to the Gomittee’s jurisprudence The

State party argues that the simple fact that a remedy is discretionary does not necessarily mean
that it is not effectivé. It invokes a judgment of the European Court of Human Rights in which
the court determined that a discretionary remedy available to unsuccessful refugee claimants in
Germany to prevent removal to a substantial risk of torture was adequate to fulfil Germany’'s
obligations under article 3 of the Eypean Convention on Human RightEurthermore, while

the decision adopted in humanitarian and compaase applications is¢anically discretionary,

it is in fact guided by defined standards @ndcedures and must be exercised in a manner
consistent with the Canadi&harter of Rights and Freedomusd Canada’mternational

obligations. In the event that the applicationefsised, the person can make an application for
leave to apply for judicial review to the dieral Court on the standard of “reasonableness
simpliciter”, which means that the “discretion” is far from absolute.
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4.5  The State party challenges the Committee’s reasonkejdon Rios to the effect “that

the principle of exhaustion of domestic remedexguires the petitioner to use remedies that are
directly related to the risk of torture in theuntry to which he would be sent, not those that
might allow him to stay where he i$”.The State party argues that article 3 of the Convention
obliges States not to expel, return or extradite a person to another State where there are
substantial grounds for believing that he would bdanger of being subjected to torture. If an
individual is permitted to stay i@anada, it follows that he willot be returned to the country
where he alleges to be at risk. It shouldmatter on what grounds a person is not remdéved.
The State party invokes the Committee’s decisiof.it v. Sveden® where it was determined

that an application for a residence permitjchitcould be based on humanitarian grounds but
which could be decided on the grounds ofs& of torture was a remedy required to be
exhausted for the purposes of admissibility. The State party argues that since a humanitarian ar
compassionate application mag@be based angproved on the ground of risk the person may
face in the country to which he would be reed, it meets the requirements set out by the
Committee.

4.6  Secondly, since the complainant is not in immediate danger of removal, the
communication is also inadmissible under $&t22, paragraph 2, of the Convention and
rule 107 (c) of the rules of procedure, as incatifgbe with article 3 othe Convention, and is
manifestly unfounded under rule 1(13) of the rules of procedure.

4.7  On 10 February 2006 the State party inforthedCommittee that the author’s judicial
review application was gramten 27 January 2006. Pending the completion of the new PRRA,
the complainant will have the benefit of a staty stay of removal, and is therefore not
presently at risk of removal to Myanmar. éFafore, the communication is inadmissible on the
basis of non-exhaustion of domestic remedies.

Complainant’s comments on the State party’s observations on the admissibility

5.1 On 12 February 2006 counsel commented on the State party’s observations. She

notes that the complainant submitted his humanitarian and compassionate application on

17 January 2006. Further, on 27 January 2006 the&edieurt granted the judicial review and
remitted the PRRA application to be determined by a new officer. New PRRA submissions were
due on 17 March 2006.

5.2  The complainant argues that the PRRA is not an effective remedy for purposes of
admissibility? Although PRRA officers may be considdrto be specially trained, they are not
experts when it comes to official documentstsas warrants or summons for arrests and do
make erroneous findings in such regard. Thetfeadt in the present case, such an error occurred
during the first PRRA is evidence that such findings are not an effective remedy for those facing
arrest in countries such as Myanmar. The damant further submits that although he is now
subject to a new PRRA assessment, he canmaireehat the new PRRA officer will not make

the same erroneous finding in respect of the avdrand the risk. For this reason, counsel argues
that the Committee should decldhe communication admissible. time alternative, should the
Committee find that the communication is inadmissible, the Committee should suspend its
decision until the new PRRA determination has been made.
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I ssues and proceedings before the Committee asto the admissibility

6.1 Before considering any of the allegations in a communication, the Committee against
Torture must decide whether or not the caimmoation is admissible under article 22 of the
Convention. The Committee has ascertained tleasdime matter has not been and is not being
examined under another procedure ofrimégional investigéon or settlement.

6.2 In accordance with article 22, paragraph 5 (b), of the Convention, the Committee does
not consider any communication unless it hasréaiced that the individual has exhausted all
available domestic remedies; this rule doesapmly where it has been established that the
application of the remedies has been unreasomablgnged, or that it is unlikely, after a fair

trial, to bring effective rigef to the alleged victim.

6.3  The Committee takes note oét8tate party’s contentionahthe complaint should be
declared inadmissible under article 22, parplara (b), of the Convention since domestic
remedies have not been exhausted, and sin@othplainant was granted a stay of removal and

is not currently at risk of being deportefihe Committee notes that the complainant’s

application for refugee status was refusedt gjursuant to the new IRPA he has already
completed two sets of PRRA mexdures, and that he was granted a stay of removal each time.
The Committee also notes the State party’'s statement that, when a refugee claim was rejected
prior to the coming into force of the new IRPA, an exception has been made by the Federal
Court for similar cases, which doaot restrict PRRA submissiotsnew evidence that became
available after the rejection of the refugee claim. The Committee recalls that the complainant
subsequently applied for lemand judicial review of #gnsecond PRRA decision. On

15 July 2005, the Federal Court@inada granted the stay of execution, on the grounds that the
previous PRRA officer had attributed little weight to the arrest warrant and had not clearly
indicated whether the warrant svgenuine or not. Finally, on 27 January 2006 the Federal Court
granted the judicial review and remitted the PRRA application to be determined by a new
officer. In the view of the Committee, the dgoins of the Federal Court support the contention
that applications for leave and judicial review are not mere formalities, but that the Federal Court
may, in appropriate cases, look at the substance of a case.

6.4  The Committee further notes that pursuamseittion 232 of the IRPA Regulations the
complainant is not at risk afeportation during the ongoing considtion of the new PRRA. It
notes that the complainant has not addresse8ttte party’s arguments about the effectiveness
or availability of the PRRA, except to speculatatthe cannot be sure that a third PRRA officer
will not make new erroneous findings about thestrwarrant issued in Myanmar and the risks
in that country. He has furnished no evicethat it would be unreasonably prolonged or
unlikely to bring effective reliein his particular case. light of this information, the

Committee is satisfied with the arguments of the State party that, in this particular case, there
was a remedy which was both available aridatifve, and which the complainant has not
exhausted. Further, as the complainant igonesently at any risk of being deported, the
Committee finds that the conditions in article @aragraph 5 (b), of the Convention have not
been met.

6.5 In light of the foregoing, the Committee does not consider it necessary to address the
effectiveness and aNability of the humanitarian andompassionate ground application.
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6.6 The Committee is therefore of the view tlamestic remedies have not been exhausted,
in accordance with article 22, paragraph 5 (b), of the Convention.

7. The Committee consequently decides:
(@) That the communication is inadmissible;

(b) That this decision shall be commeatied to the authors of the communication
and to the State party.

Notes

% The State party subsequently informedGoenmittee that the removal order had not been
enforced.

® The State party refers to, inter alia, communication No. 183/B®3 v. Canada, Views
adopted on 12 May 2004, para. 11.6.

° The State party refers to communications No. 133/1B418pn Riosv. Canada, Views
adopted on 23 November 2004, para. 7.4 and No. 232/RDBB . Canada, admissibility
decision of 7 November 2005, para. 6.4.

4 The State party refers to communication No. 604/188#ey v. Canada, inadmissibility
decision of 18 July 1997, para. 6.2; communication No. 603/ Fa#, v. Canada,
inadmissibility decision of 18 July 1997, para. 6.2; communication No. 654/1995,
Adu v. Canada, inadmissibility decision of 18 July 1997, para. 6.2

¢ Communication No. 133/199Balcon Rios v. Canada, Views adopted on 23 November 2004,
para. 7.5.

" The State party refers Mikolayeva v. Canada (Minister of Citizenship and Immigration),
[2003] 3 F.C. 708Cortez v. Canada (Minister of Citizenship and Immigration), 2003 FCT 725.

9 The State party refers to communication No. 232/2R0DBI. v. Canada, admissibility
decision of 7 November 2005, para. 6.4.

" Say v. Canada (Solicitor General), 2005, FC 739. The State party also refers to numerous
Canadian Federal Court cases.

' T.I. v. United Kingdom, App. No. 43844/98, Reports of Judgments and Decisions, 2000-lIl;
communication No. 250/2004.H. v. Sweden, inadmissibility decision of 15 November 2005.
The State party also refers to communication No. 939/2D08yy v. Canada, inadmissibility
decision of 18 March 2005, para. 7.3 (HRC), concerthiegeffectiveness of judicial review of
an application for mercy tihe Minister of Justice.

I The State party refers, inter alia, to communication No. 133/F28&n Rios v. Canada,
Views adopted on 23 November 2004, para. 7.3.
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“ The State party refers to communication No. 169/2G08B. v. Canada, discontinued by
letter of the Committee dated 25 November 200%vhich a failed refugee’s humanitarian and
compassionate considertiapplication was granted.

" T.I. v. United Ki ngdom, App. No. 43844/98, Reports of Judgments and Decisions, 2000-III,
para. 460.

™ Communication No. 133/199Balcon Riosv. Canada, Views adopted on 23 November 2004,
para. 7.4.

" The State party refers Tol. v. United Kingdom (App. No. 43844/98, Reports of Judgments

and Decisions, 2000-11l, paras. 458-459), whteeEuropean Court of Human Rights was
concerned with whether there were “procedural safeguards of any kind” protecting the applicant
from removal.

° Communication No. 170/2008,R. v. Swveden, inadmissibility decision of 23 November 2001,
para. 7.2.

P Referring to communication No. 232/2008M. v. Canada, admissibility decision
of 7 November 2005.
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