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Summary

The present report on procurement-related arbitration has been prepared pursuant
to the request of the General Assembly in paragraph 2 of its resolution 53/217 of 7 April
1999, and takes into account the recommendations of the Office of Internal Oversight
Services (OIOS), as contained in its report (A/53/843), as well as the views expressed

by Member States on the gatt during delibeations on the report at the fifty-third

session of the General Assembly.

The Secretary-General does not dispute the reasons for the arbitration cases as
identified by OlIOS in its report. The arbitration cases were in large part the consequence
ofthe difficulties that arose with thedgden exponential growth in peacekeeping activities
in the late 1980s and early 1990s, and the switch from traditional reliance on
Governments of Member States for support services to the use of commercial vendors.
Experience has shown that most disputes arose out of operational issues rather than out

of questions of contractual interpretation or other strictly legal issues.

Thus far, contractor claims or disputes have been handled in an ad hoc manner. First,
the operational unit, such as the peacekeeping mission, which is responsible for contract
administration, attempts to resolve the matter with the contractor. The Procurement
Division and the Office of Legal Affairs are brought in for contractual or legal issues,
respectively. Settlement discussions take place under the authority of the Under-Secretary-
General for Management and the Controller. Every effort is made within the various
offices of the Secretariat to reach an amicable settlement of claims and disputes, which

can and do arise in normal commercial relationships.
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The amount of award or settlement as well as the cost of arbitration, including legal
fees, are charged to the budget of the peacekeeping mission.

Outside legal counsel is selected through a transparent and competitive process.
Contracts are awarded by the Chief, Procurement Division, or the Assistant Secretary-
General for Central Support Services, according to standard rules and procedures. Legal
litigation services are highly specialized and firms are invited from a roster maintained
in the Office of Legal Affairs. Thus far, most arbitrations have taken place in the host
city; for practical purposes, legal firms need to have offices in this location in order to
properly represent the Organization. The Office of Legal Affairs closely supervises all
law firms to ensure that the interests of the Organization are protected, including
avoidance of conflict of interest.

Thus far, disciplinary action has been taken against one staff member of the United
Nations Development Programme in connection with an arbitration case.

There are currently four pending arbitration cases.

The Secretary-General has taken a number of steps which are consistent with the
recommendations in the OIOS report. The keys to avoiding arbitration are a clear and
sound contract and timely and effective contract administration that prevents disputes
from arising in the first place and provides contractors with confidence that the
Organization will be responsive and fair in dealing with disputes that do arise.

Procedures for the preparation of clear and sound contracts have been implemented.
Training for field staff in contract administration and claims negotiation is being
prepared. A system for contractor evaluation has been introduced. A means for contractors
to raise complaints has been included in the Procurement Division Web page. Regular
reviews of arbitration cases for lessons learned takes place. Alternate methods of dispute
resolution, such as conciliation, are being explored.
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|. Introduction Organization, the number and monetary value of
arbitration cases has been very small.

1. The present report is submitted pursuant & The Secretary-General considers that these
paragraph 2 of General Assembly resolution 53/217 ofbitration cases were in large part the consequence of the
April 1999. In preparing this comprehensive report on thfficulties that arose with the sudden exponential growth
issue of procurement-related arbitration, th@ peacekeeping activities in the late 1980s and early
Secretary-General has taken into account th@90s, and the switch from traditional reliance on Member
recommendations of the Office of Internal Oversiglgtate Governments for the provision of a wide range of
Services (O10S), as contained in its report (A/53/843), @Spport services to the use of commercial vendors. Many
well as the views expressed by Member States on Wf@he contracts at issue were complex and involved high
subject during delibations at the fifty-third session of thevalues, requiring specialized skill and experience if they

General Assembly. were to be managed properly.

2. As requested in resolution 53/217, the Secretagy/- Arbitration, being a form of adversarial dispute

General sets forth below: resolution, is the mechanism of last resort for the United
(a) The reasons for arbitration cases; Nations and a contractor once they have exhausted all

) means for an amicable settlement of claims. Of course,
(b) Theroles and mandates of various Secretartﬂgputes and claims can, and often do, arise in any

units in arbitration and settlement processes; commercial situation, and whether or not they can be
(c) The sources of funding for arbitration awardeesolved amicably depends not only on the Organization,
and settlement payments; but also on the actions taken by vendors. It must also be

adcknowledged that, in some cases, it might not be in the
n R .
interests of the Organization to pursue a negotiated
o _ settlement, e.g. where thlaitns asserted are unreasonable,
(e) Disciplinary action; or where the Organization has a strong legal case.

()  Pending arbitration cases; 7. The Secretary-General does not dispute the
(y) Measures taken or proposed to prevent gpnclusionin the OIOS report (ibid., para. 62) that a major

reduce contract disputes which might lead to arbitratié&ctor leading to the arbitration cases was inadequate
in the future. contract administration. In adtébn, there was a lack of

o ) . . experience on the part of programme managers and
3. Thereportcoversarbitration cases involving disputgse ational units responsible for handling major contracts,

arising from or related to contracts entered into by thh pefore and after they reached the level of a dispute.
United Nations with suppliers of goods and services. d, 5jeq with delays inherent in the headquarters/field

does not address other, non-procurement-relatefytionship, the situation led to contractor dissatisfaction

arbitration cases arising from peacekeeping or othgfy ' itimately, a climate that did not favour amicable

contexts in which the United Nations is involved. settlement of claims. It is also recognized, as reported by
OIOS, that unclear contractual terms and non-compliance
with rules and procedures by mission staff also contributed
to the difficulties that gave rise to arbitrations.

(d) The selection of outside legal counsel a
provisions to preclude conflict of interest;

Il. The reasons for arbitration cases

4. Arbitration is a relatively new phenomenon for th8- ~ The Secretary-General believes that the keys to
United Nations, having arisen for the most part only sinfgducing the number of cases that are referred to
the mid-1990s. Since 1995 there have been a total ofdfbitration are a clear and sound contract and timely and
arbitration cases, of which 11 relate to peacekeepifiieCtive contract administration that prevents disputes
activities (the twelfth case relates to construction activitif®m arising in the first place and provides contractors with
carried out by the United Nations Development Programrf@fidence that the Organization will be responsive and
(UNDP)). At present, there are only four pending casefdir in dealing with _dlsput_es that do arise. As will t_>e
as the other eight have been completed, through arbi_ﬁ&\borgted_more fullyin section VIII, _be_low, the Secretariat
decision or settlement, or withdrawn. It is to be recallég PUtting in place procedures, policies and resources to
from the OIOS report (A/53/843) that, when compared f§SPOnd to these needs.

the total value of procurement contracts awarded by the
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I1l. Roles and mandates within the for Management/Controller to settle for that amount is
Secretariat for negotiating generally sought before n_eg_otiations are underta_ken with
. . . the contractor. The negotiation team will usually include
settlements and hand“ng arbitration representatives from the operational unit (e.g., in the case
of claims arising out of the peacekeeping activities, the
9. The primary responsibility for contractrield Administration and Logistics Division, and, perhaps,
administration lies with the programme managers gie mission, the Procurement Division and, where
operational units within the Secreiatrfor whom the goods appropriate, the Office of Legal Affairs. Determination of
or services have been procured. For peacekeepifg lead office for the negotiation has been made on an ad
activities, contract administration is handled by thigoc basis, although the Office of Legal Affairs has usually
programme managers at the field mission. When a clajigg negotiations where the dispute has been turned over by
or dispute arises under a contract, it must first be addresgesl contractor to its lawyers for resolution. In any event,
at that level. Experience has shown that most disputesigreement in principle can be reached between the
involve operational issues (for example, whether or nott@ited Nations and the contractor, the formal
goods or services were delivered or whether they meet #tgumentation settling the claim is prepared by the Office
quality requirementsin the contract), rather than questiasts Legal Affairs and submitted to the Under-
of contractual interpretation or other strictly legal issuesecretary-General for Management/Controller and to the
But discerning the difference between operational and legahtractor for signature.
matters is key and, as was pointed out in the OIOS rep

timely communication among the relevant offices ial (ﬁ Given therisks and costs associated with arbitration,

to avoidance of an escalating situation where a sm%Ylery effort is made, consistent with the interest of the

operational matter becomes a serious contractual dispL1 gamza}tmn, to reach negqtlated settlements of contract
S o claims with contractors. This has proveadsessful with
resulting in arbitration.

. . . the overwhelming majority of claims. Pursuant to article
10. Thqs far, while each claim or dispute has beenll, section 29, of the Convention on the Privileges and
handled in an ad hoc manner, the general approach fmasunities of the United Nations, adopted by the General

been as follows: Assembly in its resolution 22 A (I) of 13 February 1946,
(a) The operational unit attempts to resolve tHbe UniFed Nations is obliged to make provisions for
matter with the contractor: appropriate modes of settlement of disputes arising out of

.. . contracts or other disputes of a private law character to
(b) Where necessary, the Procurement Division jgich the United Nations is a party. Pursuant to that

consulted and that office may enter into discussions With,ision, contracts entered into by the United Nations
the contractor, if the claim or dispute requires changesdhtain a clause providing for disputes arising under the
or interpretation of the contract; contracts which cannot be settled by negotiation to be

(c) The Office of Legal Affairs is consulted on legasubmitted to arbitration in accordance with the United
issues, including questions of contractual interpretatibfations Commission on International Trade Law
and assessment of potential liability, as appropriate. (UNCITRAL) Arbitration Rules?

11. Except where the United Nations has its own clainh8. Sometimes, however, it has not been possible to reach
against the contractor, if it is determined that an amouwant amicable settlement with the contractor and the
claimed by the contractor is owed by the Organizatiamtaimant has commenced arbitrationggedings pursuant
under the contract, that amount is generally paid to tteethe United Nations General Conditions of Contract.
contractor. Where the obligation of the Organization is n@nce the arbitration peeedings commence, the Office of
clear or the amount may not be established, because,lfegal Affairs is responsible for defending the interests of
example, of uncertainties with respect toissues of fact, ahg Organization, with support from the operational units
of the key offices may propose that the Organization seskd the Procurement Division. Even during the course of
a settlement. In such situations Office of Legal Affairkhe proceedings, the Office of Legal Affairs may niéafe
would be consulted and, if appropriate, would recommeandsettlement of the case with the claimant, with the
a settlementrange based on an assessment as to the daggpreval of the relevant offices.

towhich the Organization is exposedto liability in the case

andthe costs in terms of money, time and effort to arbitrate

the matter. Authority from the Under-Secretary-General
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IV. Sources of funding for arbitration 16. Owingtoall ofthese circumstances, the legal services

awards and settlement payments required for representation of the United Nations in these
cases are of a highly specialized nature. With a view to

14. A tter of budaet incipl d " obtaining the most effective legal representation at the
- /S amatter ot budgetary prinCipie and practice, pg, qq cost, a transparent competitive process is used for
provision is made in peacekeeping budgets (or the regyl

budaet for that it ¢ th bl " purpose of selecting counsel to represent the
udget for that ma er) to cover € possible cos 8fr anization in arbitrations. In an audit observation of 24
arbitration cases that may occur, since such expen g

. LT ) &fttober 1997, the Board of Auditors concluded that “the
represent contingent liabilities. At the same time, oncedkice of Legal Affairs engages in a competitive process
is known that a dispute has arisen and may be procee

to arbitrati tter of fi ol d dwh he purpose of selecting counsel to represent the United
oarpitration, as a matter offinancial prudence and Whi§y; s i arpitrations in order to obtain the most effective
feasible, the validity of available obligated funds i

. . rI]egal representation at the lowest cost.” The Office
approved peacekeeping mission budgets for n

tal liabilities i tended and intai d%éntifies law firms that may be suitable to provide the
governmental flabriities IS extended and maintaine Rrvices needed for a given case; formulates the terms of
cover the potential liability. As many of the arbitratio

to date h involved closed Itl?h solicitation of proposals from law firms to represent the
cases fo dale have involved closed or COmplelffiiay Nations in that case; and evaluates the

peacekeeping missions, payments for legal fees Incurr8galiﬁcations and experience of the teams that the law

settlements and arbitral awards have been charged oAl propose for the cases, the manner in which they

ad hoc basis against available residual funds of S"gibpose to handle the case and the reasonableness of the

missions. In view of the provisions of paragraph 3 : ; :
: . ) Inancial terms that they offer in regard to such services.
General Assemblyresolution 23/7, information on other y g

future payments of this nature will be provided on &7 The Office of Legal Affairs typically identifies and
consistent basis in future financial performance reportsS§ficits proposals from a field of three to five law firms that

individual peacekeeping missions, as applicable. it determines generally have the special expertise and
resources needed to represent the United Nations

effectively in the case. Such firms are identified on the
V. Selection of outside |ega| counsel andbasis of a database of prospective outside counsel

i ; maintained by the Office and other firms that may be
prOVISIOI‘]S to preCIUde conflict of identified by the Office in regard to a particular arbitration.
Interest In selecting firms from which to request proposals an effort

ismade to achieve geographic diversity, consistent with the
Selection of outside legal counsel practical constraints of obtaining the most effective legal

representation at the lowest price. Notably, resolution of
15. While arbitration is an alternative to litigating in thelisputes under major contracts has typically involved
domestic courts of a Member State and is intended todditration in New York. This is because most of the
considerably less formal and time-consuming, it is still@ntracts giving rise to such arbitrations have been
form of litigation requiring the special training and skill;egotiated and concluded in New York. In addition, the
of a litigator. Moreover, arbitration with the Unitedfield missionsinwhich the goods or services were supplied
Nations involves unique considerations deriving from thesually have been terminated and the documents and other
status of the Organization as an internationa¢cordsrelatingtothe contracts andtheirimplementation,
intergovernmental organization and the privileges amg well as many of the personnel concerned, are to be found
immunities accorded the Organization in order to fulfil itqh New York. Also, legal counsel for the companies
special mandates. There is also the added considerativrlved in the arbitration have usually been located in
that with one exception all of the procurement-relatédew York, as have at least one of the three arbitrators
commercial disputes that have been thejettbof appointed in many cases. In such circumstances, it is
arbitration thus far have arisen in the unique circumstancessially in the interests of the Organization for its counsel
of peacekeeping operations. The private commerctalbe located in or near New York.

entities involved in those cases were asked to provide gogds |, this respect it is also important to note that the

or services that trqdltlonally”had _I*?ee” sgpplged _Itheparation of evidentiary submissions in an arbitration
government agencies, usually military, In hostilg,se py counsel representing the United Nations typically
circumstances. involves working closely, and in most cases extensively,
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with staff members at Headquarters, forexamplein vario@®rvices, a contract is signed by the Chief of the
officesin the Field Administration and Logistics DivisionProcurement Division.

and the Procurement Division, often under difficult time

pressures imposed by the arbitral tribunal. Moreover, the  Provisions to preclude conflict of interest
Office of Legal Affairs supervises the work of outside

counsel and may be extensively involved not only iB1 |t s a generallyeepted principle that aattorney
framing any legal response to demands by the claimapdsethically bound to represent only the interests of his or
or the arbitral tribunal but also in the development G{er client. This principle is invariably reflected in the law
submissions to the arbitral tribunal, to ensure that thg each jurisdiction in which attorneys practice and any
unique character, status and rights of the Organization gjgjation of such professional ethics usually carries with
properlyreflected and protected in the course ofthe arbitfigbxtremely serious sanctions, which would at a minimum
proceedings. include financial liability.

19.  Under the foregoing circumstances, representatiod  |n selecting law firms from which to solicit proposals,
of the United Nations by firms physically located outsidgne prime criterion used by the United Nations is their
the United States will normally be significantly morgepytation for integrity. Moreover, reputable law firms
expensive, because of the additional travel costs involvegytinely engage in a “conflicts search” when they are
and create practical difficulties that undermine the abilitysked to represent a new client, to ensure that there would
ofthe Office of Legal Affairs and the Organization to worlye no conflict of interest. Even so, when the United Nations
as closely with outside counsel as the matter merits. Feijicits proposals from law firms, it specifically asks them
these reasons, the Office has made a vigorous efforty¢0gisciose any conflict of interest, or appearance thereof,

solicit foreign firms that have offices in New York or theyhjch the firm, or any of its members, might have in
vicinity. However, the Organization has found that thesgpresenting the United Nations.

offices typically have limited staffs and other resources, ) ) )

which normally focus on corporate counselling rather th Stringent ethical and legal rules governing the legal
arbitration or litigation. Representation by such firms thJ¥ofession in most major legal systems prohibit any
would normallyinvolve requiring them toincur additionaf°!lusion by an attorney with opposing parties or their
costs either to second staff from their home offices outsi§8UNsel. Courts or professional oversight bodies in these
the United States to New York or require staff from theffyStéms are empowered to impose severe sanctions,
home offices to travel frequently to New York to consulf?cluding disbarment, for violations of these rules. The
with the Office of Legal Affairs and the substantivéffice _of Legal Affalrs is satisfied that tlhe risk of such
departments and witnesses of the Organization, revi@ghaviour by a major reputable law firm selected to

documentation and attend hearings. For that reason, ffBresentthe Organization is minimal, if not non-existent.
Organization has had only limitedsess in engaging In any case, the Office closely supervises all law firms

foreign firms located in New York. In any event, the Ofﬁcéepresenting the Unite_d Ngtions in order to ensure that the
of Legal Affairs considers in each case whether tfjaterests of the Organization are prpt'ecte.d. Shoulq such
interests of the Organization would be best served pgnduct be detected, under a provision included in the
seeking arbitration outside of the Headquarters area argited Nations contracts with law firms, the Organization
has proposed arbitration abroad in a number of instanc¥@uld be entitled to terminate its contract with the firm
These have included sites in Europe and Africa. Of courd#?0n seven days’ notice.

the tribunal willusually give deference to the wishes ofthe

parties, where there is agreement. Where the part'\?f Discipli ti
disagree, the tribunal will make the decision. : ISCIplinary action

20. The Office of Legal Affairs evaluates the proposals,  \yhether misconduct by a staff member is the cause
received from law firms and tramsts its detailed analysis ¢ a1 arbitration award against the Organization is a
and recommendation to the Procurement Division fQatermination to be made on a case-by-case basis. The
approval by the Chief of the Procurement Division, 0Eecretary-General is fully committed to taking disciplinary
through Procurement Division to the Headquartetgjon where such misconduct is found to have occurred.
Committee on Contracts, as applicable. Once approved|Qyh e case of one arbitration involving suspected fraud by
the Assistant Secretary-General for Central SuppQ{i:ontractor and a UNDP staff member, disciplinary action

was taken against the staff member.
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administration of contracts. As this level of skill and
experience needs to be applied at all levels of the contract
management process, the Secretariat is examining the
) .. decision-making process at mission and at headquarters
25. A table of pending procurement-related arbitratiqye|s in order to identify a more proactive, preventive and
cases is found in the annex to the present répoftthe gyreamiined approach for the handling of commercial
four cases, three relate to contracts arising out Qfntract issues, both before and after they reach the level
peacekeeping activities and onkates to architectural anduf 4 gispute. The aim of this exercise is to prevent disputes
construction supervision activities for UNDP. The foufom arising in the first place and to provide clarity within
cases are at various stages of the arbitration process. {Resecretariat, which would permit more efficient and
total claims amount to $14.95 million. However, it may bggective handling of contract disputes, as well as providing
noted that these amounts are the unilateral and unlitigatgd\e| of confidence to contractors that the United Nations
assertions by claimants against the United Nations. ¢erious about handling their concerns in a prompt,

Moreover, amounts claimed by claimants in litigatiogysistent and fair manner. It is believed that such an
typically are highly inflated. Whether the United Nationgyerational environment would favour dispute settlement
is liable to the claimants, and if so, the amounts Pliher than litigation.

compensation to which the claimants are entitled, are the . )
ultimate issues to be decided in the arbitration casd9: The Secretary-General alsosupportstheintroduction
Therefore, these amounts should not necessarily ¢jdrainingin contract managementand, in particular, the

regarded as indicative of the actual exposure of the Unite@1dling of contractual relations and claims. In this
Nations in these cases. connection, atraining course in contract administration is

] ] o being organized by the Procurement Division, in
26. Itis to be recalled that eight arbitration cases haygnsyitation with the Field Administration and Logistics
been concluded, by either arbitration decision @jyision, for delivery to mission and headquarters staff.
settlement. The claims against the Organization in theggeh training will also reinforce elements of contract
elg_htcases_totalled $12;.65 million. The total amountthgnd”ng, including: procedures for processing contract
United Nations was obliged to pay under awards or {pyiations, withholding payments, recovering losses by
settlements of these cases was $26.7 million. In the M@§tq parties and handling contractor negotiations. It will
recently concluded case, which concerned air chartgt, emphasize the need to maintain confidentiality of key

services for peacekeeping activities, the arbitration pa'i‘h’*iormation, such as budgetary provisions for contracts.
rejectedall of the approximately $50 million in claims by

the contractor and ruled in favour of the United Nationgi- dA Sé’Stem for contractor evaluation has been
introduced.

VII. Pending arbitration cases

32. The Secretariat reviews arbitration cases to learn
VIIl. Measures taken to prevent or reduce from the past. In 1997, the Office of Legal Affairs
contractual disputes that might lead conducted aretreat on arbitration with offices in the United
to arbitration Nations and some of the funds and programmes. It expects
torepeatthe exercise periodically. The Office also provides

nalyses of arbitral judgements that seek to identify lessons

27. The Sgcretary—Ger_leral ha; already taken a NUMperned from the experiences in each case. Such reviews
of steps which are consistent with the recommendatiop.

. . fit  to improve procurement processes, contract
contained in paragraph 63 of the OIOS report. managemenr:: as wellpas claims and zispute settlement and
28. Measures have been taken to ensure that contractslaeerocess of arbitration.
clearly written and sound. The Office of Legal Affairs i§3
now routinely consulted on sensitive or complex _
contractual matters, in particular, for non-standar,
contractual provisions. Guidance on such consultationse
contained in the Procurement Manual.

In addition, the Procurement Division Web page now
cludes information for contractors to direct complaints
senior management. Contractors will therefore know
?actly how to proceed with claims or other complaints,
expediting their resolution. This will be supplemented with
29. Based upon the review of cases thus far and lessadministrative instructions, in the form of a revision to the
learned, the Secretary-General recognizes the importaReecurement Manual, on internal roles and responsibilities
in having qualified staff who are experienced in thfer responding to contractor claims.
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34. The United Nations General Conditions of Contract
include provisions for amicable settlement of disputes
through the UNCITRAL conciliation procedures. While
conciliation is less formal and costly than arbitration, its
objective istoidentify a solution that is possibly acceptable
to both parties, often involving a compromise where both
parties would forego pressing for complete vindication of
their positions. For these reasons, and because conciliation,
whatever its savings in money and time, is not binding, it
has been invoked only rarely. The Secretariat is giving
consideration to whether it is in the interests of the
Organization to have greater recourse to conciliation.

35. It goes without saying, however, that the
Secretary-General is committed to ensuring that the
interests of the Organization are protected. By promoting
greater efforts at amicable resolution, the
Secretary-General does not want to leave the impression
that the Organization will not take whatever steps are
necessary to ensure that it gets what it contracts for, even
through arbitration, where it believes such action is
justified.

Notes

! In October 1998, the United Nations issued a notice of
arbitration against a shipping company for breach of
contract. However, the Organization has been attempting to
settle the claim and no arbitral proceedings have taken place
in the case.

N

While the total value of United Nations procurement since
1991 has been over $3lion, the total value of
procurement-related claims brought to arbitration during
that period has been less than $140ion.

United Nations publication, Sales No. E.93.V.6.

Information on previous cases was provided to the Fifth
Committee and the Advisory Committee on Administrative
and Budgetary Questions on several occasions, including
during deliberations on the OIOS report during the fifty-
third session of the General Assembly.

w
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Annex

Pending procurement-related arbitration cases in which the

United Nations is involved

Total claim
(Millions of
United States
Claimant(s) Nature of claim dollars)? Status
M&M Maritime  Claim arising from lease .25 Proceedings began December 1997.
Co. of containers by Principal claims settled Julif98. A
UNTAES remaining claim of approximately
$150,000 is being arbitrated.
Proceedings ongoing.
H.C.B. Hols Claims arising from 1.8 Claimant sought to itisute praceedings
International and contract to run PX at January 1998. United Nations challenges
Croatia Bank UNPROFOR right of claimant to bring this arbitration.
Partners, Inc.
Candy Logistics, Claims arising from 11.2 Proceedings began June 1997.
Ltd. freight forwarding Pending.
services for UNOSOM
Peter Kamya Claim against UNDP 1.7 Proceedings began May 1997.

arising out of contract for
provision of architectural
and construction
supervision services for

Pending.

UNDP Eremises.

@ Figures are rounded.




