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Chapter | C. Membership and attendance
Organizational and other matters _ _
5. In accordance with article 17, paragraph 6, of the
A. States parties to the Convention against Convention and rule 13 of the Committee’s rules of
procedure, Mr. Bostjan Zupaéit, by a letter dated 12
Torture _and Other Cruel, '”hl,lma“ or November 1998, informed the Secretary-General of his
Degrading Treatment or Punishment decision to cease his functions as a member of the
Committee. By a note dated 4 February 1999, the
1. Asat 14 May 1999, the closing date of the twentgovernment of Slovenia informed the Secretary-General
second session of the Committee against Torture, thefets decision to appoint, subject to the approval of the
were 114 States parties to the Convention against Tortgtates parties, Ms. Ada Polajnar-Baik to serve for the

and Other Cruel, Inhuman or Degrading Treatment g§mainder of Mr. Zupati¢'s term on the Committee,
Punishment, nine more than the number of States partigfich will expire on 31 Bcemberl999.

at the time of the adoption of the previous annual repart

on 22 May 1998. The Convention was adopted by thé Since none .Of the Sta_tes part!es to the C_onventlon
responded negatively within the six-week period after

General Assembly in resolution 39/46 of 10 Decembﬁ%1 ina been informed by the Secretarv-General of the
1984 and opened for signature and ratification in New ving ! y y-

York on 4 February 1985. It entered into force on 26 Ju reot)?hsedk?péoomtmeng ;Ee Secrgtz:ry-anfK/?l cgnlsu_jered

1987 in accordance with the provisions of its article 2 'a?“n'kegs:m?r:wpbrg:/gftheec?)?r?r?":'?te?;enn gccofdar?c?ni;

The list of States which have signed, ratified occeled \eni : g ; ! w
thF above-mentioned provisions. The list of the members

to the Convention is contained in annex | to the preseor%jt(pe Committee in 1999, together with an indication of

report. The States parties that have declared that the duration of their term of office. appears in annex IV to
not recognize the competence of the Committee provi »app
{he present report.

for by article 20 of the Convention are listed in annex
The States parties that have made declarations provided All the members attended the twenty-first session of
for in articles 21 and 22 of the Convention are listed the Committee. The twenty-second session of the
annex Il Committee was attended by all the members, except Ms.

2 The text of the declarations. reservations &olajnar-Paénikwho attended two of the three weeks of

objections made by States parties with respect to tﬁ#‘é? session.

Convention, are reproduced in document CAT/C/2/Rev.5.

Updated information in that regard may be foundD lemn laration member of
at the United Nations Human Rights Web site .tSh%eCom?r?iftZea on by amember o
(www.un.org/Depts...rt_bco/iboo/iv_9.html).

8. At the 374th meeting, on 3 May 1999, the newly

B. Opening and duration of the sessions of ~ appointed member, Ms. Polajnar-Raik, made the

the Committee against Torture solemn declaration upon assuming her duties, in
accordance with rule 14 of the rules of procedure.

3. The Committee against Torture has held two sessions
since the adoption of its lastannual report. The twenty-firsE Officers
and twenty-second sessions of the Committee were held at

the United Nations Office at Geneva from 9 to 2 . .
November 1998 and from 26 April to 14 May 1999. gﬁice;hgufﬁgg"‘t"h”egrg‘pe(;'r‘t?ﬁéspzfritgg Committee acted as

4. At its twenty-first session the Committee held 18
meetings (345th to 363rd meeting) and at its twenty-secon
session the Committee held 27 meetings (364th to 390th
meeting). An account of the deliberations of the Committ¥éce-Chairmen:
at its twenty-first and twenty-second sessions is contained Mr. Guibril Camara
in the relevant summary records (CAT/C/SR.345-390). Mr. AlejandroGonzalez Poblete

Mr. BostjanZupang¢i¢ (until 20 November 1998)

Bairman:
Mr. PeterBurns
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Mr. Yu Mengjia (from 26 April 1999) (@) Annual report submitted by the
Committee under article 24 of the

Rapporteur: )
Convention;

Mr. BentSgrensen
(b) Effective implementation ofinteational
instruments on human rights, including
F Agendas reporting obligations under inteational
instruments on human rights.

10. At its 345th meeting, on 9 November 1999, the  10. Annual report of the Committee on its
Committee adopted the following items listed in thgctivities.

provisional agenda submitted by the Secretary-General in

accordance with rule 6 of the rules of procedure

(CAT/C/46), as the agenda of its twenty-first session: G. Question of a draft optional protocol to

1.  Adoption of the agenda. the Convention

2. Organizational and other matters. 12. At the 348th meeting, on 11 November 1998,

3.  Submission of reports by States parties undiitr. Sagrensen, who had been designated by the Committee
article 19 of the Convention. as its observer in the inter-sessional open-ended working

4. Consideration of reports submitted by Stat@ioup ofthe Commission on Hgman Rights elaborating the
parties under article 19 of the Convention. protocol, mfprmed the Co_mmlttee on the progress made

by the working group at its seventh session held at the

5. Consideration of informatioreceived under ypjted Nations Office at Geneva from 28 September to 9
article 20 of the Convention. October 1998.

6. Consideration of commurations under article
22 of the Convention.

11. At its 364th meeting, on 26 April 1999, the
Committee adopted the following items listed in the
provisional agenda submitted by the Secretary-General ig

accordance with rule 6 of the rules of procedu% At the 364th meeting, on 26 April 1999, Mr.

(CAT/C/50) as the agenda of its twenty-second sessio grensen informed the Committee about the outcome of the
second International Meeting on the Development of a

1. Adoption of the agenda. Manual for the Effective Documentation of Torture, at
2.  Solemn declaration by a member of thwhich he had participated. The meeting was organized by
Committee appointed under article 17hon-governmental organization and medical experts and
paragraph 6, of the Convention. was held at Istanbul from 11 to 13 March 1999. At the
same Committee meeting, Mr. Burns and Mr.
Mavrommatis reported on their participation in two
Submission of reports by States parties undeorkshops on issues relating to refugees. The workshop in
article 19 of the Convention. which Mr. Burns had participated had been organized by
5. Consideration of reports submitted by Statdd® Greek Government and the United Nations High
parties under article 19 of the Convention. Commlssmner_for R_efugees at Athens,_m Decem_BQB.
The workshop in which Mr. Mavrommatis had participated
6.  Consideration of informationeceived under had been organized jointly by the Ministry for Foreign

H. Participation of Committee members in
other meetings

Organizational and other matters.

article 20 of the Convention. Affairs of Sweden and non-governmental organizations in
7. Consideration of commurztions under article Stockholm, alsoin Decemb&®98. The workshop focused,
22 of the Convention. in particular, on the training of immigration officers with

regard to the investigation on and evaluation of
applications for asylum involving allegations of torture.
9. Action by the General Assembly at its fifty-

third session:

Future meetings of the Committee.
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Chapter Il 18. In connection with the question of its increasing
Action by the General Assembly at workload, the_ Committee consudered a draft prqposal for
. . . . a plan of action to strengthen the implementation of the
Its flfty-thll‘d Session Convention as well as other international human rights
instruments, namely: the International Covenant on Civil
14. The Committee considered this agenda item at #ad Political Rights and the International Convention on
370th and 386th meetings, held on 29 April and 11 Maye Elimination of All Forms of Raal Discrimination. The
1999. draft proposal had been prepared by the Office of the
United Nations High Commissioner on Human Rights at

) the request of the persons chairing the human rights treaty
A. Annual report submitted by the bodies at their 10th meeting.

Committee against Torture under

. . 19. The Committee generally agreed on the usefulness
article 24 of the Convention g y ad

of a plan of action and provided suggestions toimprove the
) text of the draft proposal. It stressed that the part of the
15. The Committee took note of Generdssembly pjan of Action concerning the implementation of the
resolution 53/139 of 9 Bcemberl998. The Committee conyention should include a section on resources to be
welcomed, in particular, the fact that the General Assemblde available to provide medical expertise to the
had authorized the Secretary-General to extend the spréghmittee.

sessions of the Committee by one additional week. ) ] ]
20. The Committee will further discuss the draft plan of

action at its future sessions.
B. Effective implementation of international
instruments on human rights, including

reporting obligations under international Chapter ”_I )

instruments on human rights Submission of reports by States
parties under article 19 of

Twenty-first session the Convention

16. The Committee took note of the report of the 10th
meeting of persons chairing the human rights treaty bodies  Action taken by the Committee to ensure the
(A/53/432, annex), which was held at the United Nations ~ submission of reports

Office at Geneva from 14 to 18 September 1998. Th¢  The Committee, at its 345th, 362nd and 364th
Chairman of the Committee who had chaired that meetiﬁg;etmg& held on 9 and 20 November 1998, and 26 April
provided information on the main issues discussed ajglgg, considered the status of submission of reports under
recommendations made by the Chairpersons. article 19 of the Convention. The Committee had before

it the following documents:

Twenty-second session .
(a) Notes by the Secretary-General concerning

17. The Committee took note of Genemssembly jnitial reports of States parties that were due from 1988 to
resolution 53/138 of 9 €cember1999. In addition, the 1999 (CAT/C/5, 7, 9, 12, 16/Rev.1l, 21/Rev.1, 24,
Committee resumed its discussion on issues apg/Rev.1, 32/Rev.2, 37, 42 and 47);

recommendations which were included in the report of the

10th meeting of persons chairing treaty bodies. The (b) '\_IOt?S by the Secretary-General concerning
Committee,inter alia, was of the view that it was notSecond periodic reports that were due from 1992 to 1999

necessary for it to hold sessions at United NatiorﬁgAT/CN' 20/Rev.1, 25, 29, 33, 38, 43 and 48);

Headquarters. It also hoped that the extension ofits spring (c) Notes bythe Secretary-General concerning third
sessions by one additional week would help in reducingieriodic reports that were due from 1996 to 1999
backlog concerning State party reports to be conside(&AT/C/34, 39, 44 and 49).

under article 19 of the Convention and individualy  The committee was informed that, in addition to the
communications to be examined under article 22 of thg \gports that were scheduled for consideration by the

Convention. Committee at its twenty-first and twenty-second sessions
(seechap. IV, paras. 29 and 30), the Secretary-General had

3
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received the initial

reports of

Azerbaijan Albania

Uzbekistan (CAT/C/32/Add.3), the second periodic reportsy, . 4

of Austria

(CAT/C/39/Add.2),

(CAT/C/17/Add.21)
(CAT/C/29/Add.6) and the third periodicreportsof China_ =~ =
Finland (CAT/C/44/Add.6), the 0t d1vore

and Malta

aRepublic of Moldova

Netherlands (Antilles and Aruba) (CAT/C/44/Add.4), Per}ithuania

(CAT/C/39/Add.1),

Poland (CAT/C/44/Add.5)

Portugal (CAT/C/44/Add.7).

al
23. The Committee was also informed that the revise
version of the initial report of Belize, requested for 1

Congo
Malawi
dE Salvador

March 1994 by the Committee at its eleventh session, h&§nduras

not yet been received in spite of seven reminders sent B§nya

the Secretary-General and a letter thatthe Chairman of tRaudi Arabia
Committee addressed to the Minister for Foreign Affairs

and Economic Development of Belize on 20 Novembesgecond periodic reports

1995.

Afghanistan

24. In addition, at its twenty-first and twenty-secondBelize
sessionsthe Committee was informed about the remindefgmeroon
that had been sent by the Secretary-General to Stag;qﬁippines
parties whose reports were overdue. The situation wil@ anda

regard to overdue reports as at 14 May 1999, was z%

follows: 0go
Guyana
Date on which the report was Numperof urkey
Seeey due reminders  Australia
Initial reports Bf§2i|
Uganda 25 June 1988 17 Guinea
Togo 17 December 1988 17 Somalié
Guyana 17 June 1989 14 Romania
Brazil 27 October 1990 1» Nepal
Guinea 8 November 1990 13 Venezuela
Somalia 22 February 1991 10 Yugo§lavia
Estonia 19 November 1992 Estonia
Yemen 4 December 1992 Yemen
Bosnia and Herzegovina 5 March 1993 g Jordan
Benin 10 April 1993 g Monaco
Latvia 13 May 1993 Bosnia and Herzegovina
Seychelles 3 June 1993 Be”iln
Cape Verde 3 July 1993 , Latvia
Cambodia 13 November 1993 Seychelles
Burundi 19 March 1994 Cape Verde
Slovakia 27 May 1994 Cambodia
Slovenia 14 August 1994 6 Czech Republic
Antigua and Barbuda 17 August 1994 Burundi
Costa Rica 10 December 1994 6 Slovaki.a
Ethiopia 12 April 1995 5 Slovenia

Antigua and Barbuda

9 June 1995

19 November 1995
9 July 1996
27 December 1996
16 January 1997
1 March 1997

and Democratic Republic of the

16 April 1997

10 July 1997

16 July 1997

3 January 1998
22 March 1998
21 October 1998

25 June 1992
25 June 1992

25 June 1992

25 June 1992

25 June 1992
17 December 1992
17 June 1993
31 August 1993
6 September 1994
27 October 1994

8 November 1994
22 February 1995
16 January 1996
12 June 1996

27 August 1996

9 October 1996

19 November 1996
4 December 1996
12 December 1996
4 January 1997

5 March 1997
10 April 1997
13 May 1997

3 June 1997

3 July 1997

13 November 1997
31 December 1997
19 March 1998
27 May 1998

14 August 1998

17 August 1998

10
10

10
10
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Armenia

Costa Rica

Third periodic reports

Afghanistan
Belarus
Belize
Buglaria
Cameroon
France
Philippines
Russian Federation
Senegal
Uganda
Uruguay
Canada
Austria
Luxembourg
Togo
Colombia
Ecuador
Guyana
Turkey
Tunisia
Chile

Greece

Netherlands (Metropolitan

territory)

Libyan Arab Jamabhiriya

Australia
Algeria

Brazil
Guinea

New Zealand
Guatemala
Somalia

12 October 1998
10 December 1998

25 June 1996
25 June 1996

25 June 1996

25 June 1996

25 June 1996
25 June 1996
25 June 1996

25 June 1996

25 June 1996
25 June 1996
25 June 1996

23 July 1996

27 August 1996
28 October 1996
17 December 1996
6 January 1997
28 April 1997

17 June 1997

31 August 1997
22 October 1997
29 October 1997
4 November 1997

19 January 1998
14 June 1998
6 September 1998
11 October 1998
27 October 1998
8 November 1998
8 January 1999
3 February 1999
22 February 1999

- lceland: initial report

25. The Committee expressed concern at the number,
States parties that did not comply with their reportinge
obligations. With regard, in particular, to States parties

- Convention. The Committee stressed that it had the duty
-tomonitor the Convention and that the non-compliance of
a State party with its reporting obligations constituted an
infringement of the provisions of the Convention.

3 26. In this connection, the Committee decided to
5 continue its practice of making available lists of States

3 parties whose reports are overdue during the press

5 conferences that the Committee usually holds at the end
of each session.

327. The Committee again requested the Secretary-
General to continue sending reminders automatically to
those States whose initial reports were more than 12
3months overdue and subsequent reminders every six

3 months.

3 28. The status of submission of reports by States parties
3 under article 19 of the Convention as at 14 May 1999, the
3 closing date of the twenty-second session of the Committee,

1 appears in annex V to the present report.

1

1
, Chapter IV

) Consideration of reports submitted

1 by States parties under article 19 of

1 the Convention

1 29. At its twenty-first and twenty-second sessions, the

1 Committee considered reports submitted by 16 States
parties, under article 19, paragraph 1, of the Convention.
- Thefollowing reports, listed in the order in which they had
_been received by the Secretary-General, were before the
_ Committee at its twen#yfirst session:

CAT/C/16/Add.7
CAT/C/37/Add.2
CAT/C/33/Add.4

- Yugoslavia: iitial report

- Croatia: second periodic report

- United Kingdom of Great Britain and

_ Northern Ireland: third periodic report CAT/C/44/Add.1
CAT/C/34/Add.10

CAT/C/20/Add.7

_ Hungary: third periodic report
Tunisia: second periodic report

30, The following reports, listed in the order in which

tl‘?gy had been received by the Secretary-General, were
fore the Committee at its twertgecond session:

whose reports were more than four years overdue, tiée former Yugoslav Republic of

Committee deplored that, in spite of several reminders seigcedonia: initial report

by the Secretary-General and letters or other messaged/@firitius: second periodic report
its Chairman to their respective Ministers for Foreigrienezuela: initial report
Affairs, those States parties continued not to comply witBulgaria: second periodic report
the obligations they had freely assumed under the)y: third periodic report

CAT/C/28/Add.4
CAT/C/43/Add.1

CAT/C/16/Add.8
CAT/C/17/Add.19

CAT/C/44/Add.2
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Luxembourg: second period report CAT/C/17/Add.20 A. Yugoslavia
Libyan Arab Jamahiriya: third period report CAT/C/44/Add.3
Morocco: second periodic report CAT/C/43/Add.2 35. The Committee considered the initial report of

CAT/C/34/Add 11 Yugoslavia (CAT/C/16/Add.2) at its 348th, 349th and
354th meetings, held on 11 and 16 November 1998
(CAT/C/SR.348, 349 and 354) and has adopted the

31. Inaccordance with rule 66 of the rules of proceduffellowing conclusions and recommendations:
ofthe Committee, representatives of all the reportiateS
were invited to attend the meetings of the Committee whenl. Introduction

theirreports were exa_mined.AIIofthEaBas partie_swhose 36. Yugoslavia signed the Convention against Torture
reports were considered by the Committee Seghqg Other Cruel, Inhuman or Degrading Treatment or
representatives to participate in the examination of thgsnishment on 18 April 1989 and ratified it on 20
respective reports. June 1991. It recognized the competence of the Committee
32. In accordance with the decision taken by tha&gainst Torture to receive and consider commatons
Committee at its fourth sessidrpuntry rapporteurs and under articles 21 and 22 of the Convention.

alternate rapporteurs were designated by the Chairmangip - theinitial report of Yugoslavia was due in 1992. The
consultation with the members of the Committee and th&,mmittee expresses concern over the fact that the report
Secretariat, for each of the reports submitted by Statgss supmitted on 20 January 1998 only. The report
parties and considered by the Committee at its twenty-firsf ntains background information, information on
and twenty-second sessions. The list of the abovgrernational instruments, on competent authorities, on
mentioned reports and the names of the countgy,rt and police procedures and information concerning

rapporteurs and their alternates for each ofthem appeagi compliance with articles 2 to 16 of the Convention.
annex VI to the present report.

Egypt: third periodic report
Liechtenstein: second periodic report CAT/C/29/Add.5

33. In connection with its consideration of reports, the 2. Positive aspects
Committee also had before it the following documents:38_ As a positive aspect, it can be mentioned that the

(a) Status of the Convention against Torture angtovisions of article 25 of the Constitution of the Federal
Other Cruel, Inhuman or Degrading Treatment drRepublicof Yugoslavia forbid all violence against a person
Punishment, and reservations and declarations under tfeprived of liberty, any extortion of a confession or
Convention (CAT/C/2/Rev.5); statement. This article proclaims that no one may be
aubjected to torture, degradingdtment or punishment.
ggle same norm is contained in the Constitutions of the
constituent republics of Serbia and Montenegro.

(c) General guidelines regarding the form an§9. The Criminal Code of Yugoslavia defines the

contents of initial reports to be submitted by States partiBEniShable offenc_e_s of unlawful deprivatipn of fr_eedom,
under article 19 of the Convention (CAT/C/14/Rev.1) extortion of depositions and maltreatmentin the discharge
7" of office. Similar provisions are contained in the criminal

34. In accordance with the decision taken by thesdes of Serbia and of Montenegro. The Law on Criminal
Committee at its eleventh sessitthe following sections, procedure applicable throughout the Federal Republic of
arranged on a country-by-country basis according to tRggoslavia contains a provision according to which any
sequence followed by the Committee in its consideratiQftortion of a confession or statement from an accused
of the reports, contain references to the reports submittggrson or any other person involved in the proceedings is
by the States parties and to the summary records of fepidden and punishable. This code also provides that
meetings of the Committee at which the reports wegg;ring detention neither the personality nor the dignity of
considered, as well as the text of conclusions angh gccused may be offended.

recommendations adopted by the Committee with respect

tothereports of States parties considered at its twenty-first: . The police regulations n Yugpslawa .pro.V|de
and twenty-second sessions. isciplinary and other measures, including termination of

employment and criminal charges in cases of actslimegpo
officers violating the provisions of the Convention.

(b) General guidelines regarding the form an
contents of initial reports to be submitted by States parti
under article 19 of the Convention (CAT/C/4/Rev.2);
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41. Thecurrentlegislativereformintheareaofcriminad6. Regulating pre-trial detention is of specific
law, and especially criminal procedure, envisions specifsignificance for the prevention of torture. Two issues are
provisions, which will, hopefully, contribute to thecrucialin this respect, namely incommunicado detention

improved prevention of torture in Yugoslavia. and access to counsel. Article 23 of the Constitution of
Yugoslavia requires that the detained person should have
3. Factors and difficulties impeding the prompt access to counsel. This would imply that such

application of the provisions of the Convention  accessto counsel must be made possible immediately after
he arrest. However, article 196 of the Law on Criminal

which Yugoslavia currently finds itself, especially with. rocedure permits the police to keep a person, in specific

respect to the unrest and ethnic friction in the province bqstances, in detention fora 72 hour period, withoutaccess

Kosovo. However, the Qomittee emphasizes that noenhertogounseloran}nvestlgatlngju_dgg.Thereportd_oes
t mention the duration of the post-indictment pre-trial

exceptional circumstances can ever provide ajustificati@? . .
for failure to comply with the terms of the Convention. etention, which should not be unduly extended.

42. The Committee took into account the situation i

47. With respect to the factual situation in Yugoslavia,
4. Subjects of concern the Committee is extremely concerned over the numerous
. , . accounts of the use of torture by the State police forces it
43'. The Commnteg S concerns relat_e mainly tRas received from non-governniah organizations.
legislation not_com_plymg W|th_the Con_ventlon and’_morﬁeliable data eceived by the Cumittee from non-
grave_ly, the situation r_egardmg the implementation Iaovernmental organizationsinclude imfoation describing
practice of the Convention. numerous instances of brutality and torture by the police,
44. With respect to legislation, the Committee iparticularlyin the districts of Kosovo and Sandjack. The
concerned over the absence in the criminal law afts of torture perpetrated by the police, and especially by
Yugoslavia of a provision defining torture as a specifiits special units, include beatings by fists and wooden or
crime in accordance with article 1 of the Convention. Thmetallic clubs, mainly on the head, the kidney area and on
incorporation of the definition contained in article 1 of thehe soles of the feet, resulting in mutilations and even death
Convention, in compliance with article 4, paragraph 1arid some cases. There were instances of use of
article 2, paragraph 1, requires specific as well adectro-shock. The concernofthe Committee derives also
systematic legislative treatment in the area of substantifrem reliable information that confessions obtained by
criminal law. Article 4 of the Convention demands thatorture were admitted as evidence by the courts even in
each State party shall ensure that all acts of torture arsses where the use of torture had been confirmed by pre-
offences under its own criminal law. A verbatimtrial medical examinations.

incorporation of this definition mtotheYugoslavCrlmmaI48_ The Committee is also gravely concerned over the

Code WOUlq permit t“he current Yugoslay cr”iminal COdIaack of sufficient investigation, prosecution and
formulade_fmmgthe extortlon_ofconfessmn tobe mad‘f\)unishmentbythe competent authorities (article 12 of the
more precise, clear and effective. Convention) of suspected torturers or those breaching
45. One of the essential means in preventing tortureasticle 16 of the Convention, as well as with the
the existence, in procedural legislation, of detaileghsufficient reaction to the complaints of such abused
provisions on the inadmissibility of unlawfully obtainedoersons, resulting in the de facto impunity of the
confessions and other tainted evidence. In this respect fegpetrators of acts of torturBe jure impunity of the
report of the State party (para. 70) only mentions thgerpetrators of torture and other cruel, inhuman or
“general principles” of national criminal legislation.degradingtreatmentor punishmentresiitgr alia, from
However, the absence of detailed procedural normasnnesties, suspended sentences and reinstatement of
pertaining to the exclusion of tainted evidence cadischarged officers that have been granted by the
diminish the practical applicability of these generaduthorities. Neither the reportnor the oral statement of the
principles as well as of other relevant norms of the Law orugoslav delegation said anything about the Yugoslav
Criminal Procedure. Evidence obtained in violation agovernment’s efforts concerning the rehabilitation of the
article 1 of the Convention should never be permitted torture victims, the amount of compensation thegeive
reach the cognizance ofthe judges decidingthe case, in amyl the actual extent of redress afforded them.

legal procedure. 49. The Committee hopes that in the future il Wwe

possible to bridge the disconcerting discrepancy between
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the Yugoslav report and the apparent reality of abuse.l. Introduction

However, the Committee is also concerned with the, 1o committee thanks the Government of Iceland for
apparentlack of political will on the partof the State partys fanK cooperation and its representative for the
to comply with its obligations under the Convention.  .,n g4 ctive dialogue. It considers that the initial report
of the State party fully conforms with the Committee’s

general guidelines for the preparation of reports and
50. The Committee callsupon the State partyto fulfil thprovides detailed information on the implementation of
legal, political and moral obligations it undertook when ieach provision of the Convention.

ratified the Convention. The @Gunittee expects the second

periodic report of Yugoslavia, already overdue, to address2. Positive aspects

allegations of torture under Yugoslav jurisdiction ang5_ The Committee notes with satisfaction that Iceland
respond directly to them. The Committee expects, i

Was made the declarationgaessary to recognize the

particular, that the State party provides informatioe:ommittee’s competence under article 21 and 22 of the
concerning all specific allegations of torture handed OVe! - vention

to its representatives during the dialogue with the

Committee. In compliance with articles 10, 12, 13 and 126. It also notes with satisfaction that the amendments
of the Convention, the Committee would appreciaté® the Constitution adopted in 1995 enhance protection of
information on all the edational efforts that the Yugoslav human rights and establish, in particular, the absolute
Governmentintends to undertake with a viewto preventir@johibition of torture.

torture and breaches of article 16 of the Convention. 7. The Committee finally commends the Icelandic

addition, the Committee would appreciateceiving authorities for the enactment of legislation and rules on the
information on legislative and practical measures the Statghts of arrested persons, interrogations by the police, and

party intends to undertake in order to provide victims qfe protection of persons committed to psgetic hospitals
torture with appropriate redress, compensation ar@ainst their will.

rehabilitation.

51. The Committee recommends the verbatim 3. Subjects of concern

incorporation of the crime of torture into the Yugoslavg — The Committee is concerned over the fact that torture

criminal codes. In order to diminish the recurrence 9§ not considered as a specific crime in the penal legislation
torturein Yugoslavia, the Committee recommends thattheine State party.

State partylegallyand practicallyensure theindependence _ )
of the judiciary, the unrestrictedceess to counsel 59. It is equally concerned about the use of solitary

immediately after arrest, the shortening of the length GPnfinement, particularly as a preventive measure during

police custody to a maximum period of 48 hours, th@re-trial detention.

shortening of the period of pre-trial post-indictment .

detention, strict exclusion of all evidence directly or 4 Récommendations

indirectly derived from torture, effective civil redress ané0. The Committee recommends that:
avigorous criminal prosecution in all cases of torture and
breaches of article 16 of the Convention.

5. Recommendations

(a) Torture as a specific crime be included in the

penal legislation of Iceland,;
52. The Committee finally calls upon the State party to

submit its second periodic report by 30 November 1999. (b.) Th? Icelandl_c authorltles_rewewth_e provisions
regulating solitary confinement during pre-trial detention

in order to reduce considerably the cases to which solitary
B. Iceland confinement could be applicable;

(c) The legislation concerning evidence to be
53. The Committee considered the initial report @éfdduced in judicial prmeedings be broughtin line with the
Iceland (CAT/C/37/Add.2) at its 350th, 351st and 357provisions of article 15 of the Convention so as to explicitly
meetings, held on 12 and 17 November 193sclude any evidence made as a result of torture;
(CAT/C/SR.350, 351 and 357) and has adopted the (d)

) . ¢ Information on constraining measures applied
following conclusions and recommendations:

in psychiatric hospitals be included in Iceland’s next
periodic report.
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resulted in death and are attributable to law enforcement

C. Croatia officials, especially the police.

68. The Committee is concerned aboutthe incompetence
61. The Committee considered the second periodic repdyealed in investigations of cases of serious violations of
of Croatia (CAT/C/33/Add.4) at its 352nd, 353rd anthe Convention, including deaths which have not yet been
359th meetings, on 13 and 18 November 19%xplained. It is also concerned about the lack of a

(CAT/C/SR.352, 353 and 359), and adopted the followirfgfficiently detailed report, which was to be prepared on
conclusions and recommendations. the basis of the recommendations made following the

consideration of the initial report.

1. Introduction

. . _ 4. Recommendations
62. Croatia acepted the Convention against Torture by

succession and recognized the Competence of ﬁ% As during the consideration of the initial report,the
Committee to eceive complaints, as provided for ifcommittee recommends that the State party should make
articles 21 and 22 of the Convention, on 8 October 19®l necessary efforts to ensure that the competent
Croatia has also been a party to the European Convenfigithoritiesimmediately conduct an impartial, appropriate

for the Prevention of Torture and Inhuman or Degradirld full investigation whenever they have to deal with
Treatment or Punishment since 1997. allegations of serious viations made in a credible manner

. . ) . by non-governmental organizations.
63. The Committee notes with satisfaction that thé’ g 9

second periodic report complies with the general guidelinéd. The Committee also recommends that, through the
for periodic reports prepared by the Committee. Althoudhtermediary of the competent authorities, the State party
it was submitted a year and a half late, the repdttould take accountofthe evidence transmitted to it by the
demonstrates the State party’s Wi||ingness to Cooper!ﬂl&fﬂﬁtiOﬂ&' Tribunal for the Former Yugoslavia and some
with the Committee in order to fulfil its obligations undefon-governmental organizations concerning violations of

the Convention. human rights and, in particular, cases of torture and cruel,
inhuman or degrading treatment or punishment.
2. Positive aspects 71. The Committee recommends that constitutional

64. Croatia hasincorporated the crime of torture and aé¥nplaints - should be received directly by the
constituting other inhuman, cruel or degrading treatmeg@nstitutional Cou_rt in all cases of alleganons of torture
or punishment into its internal legislation in terms whicind other cruel, inhuman or degrading treatment or
are in keeping with the provisions of articles 4 and 16 Benishment.

the Convention, since it makes these offences punishable
by appropriate penalties which take into account theib

grave nature. United Kingdom of Great Britain

and Northern Ireland and

65. There have been some changes in the rules of Dependent Territories

criminal procedure, such as the introduction of the

obligation to bring dainees before a judge within 24 hour . . . -
so that a decision may be taken on the Iavvfulnesjfr The Committee considered the third periodic report

. o . . 0of the United Kingdom of Great Britain and Northern
detention and the determination of the maximum ti L
limits for pre—trial detention. rT?)reland and Dependent Territories (CAT/C/44/Add.1) at

its 354th, 355th an@860th meetings, held on 16 and 19
November 1998 (CAT/C/SR.354, 355 and 360) and has
adopted the following conclusions and recommendations:
66. The Committee notes that the Amnesty Act adopted

in 1996 is applicable to a number of offences characterized . |ntroduction

as acts of torture or other cruel, inhuman or degradi . - . .
. ten inn g |9§ The third periodic report of the United Kingdom of

tégz;t/rgstril(t)n(.)r punishment within the meaning of thSreat Britain and Northern Ireland was due on 6 January
1998 and waseaceived on 2 Aprill998. In every respect

67. The Committee is seriously concerned abopiconformed tothe guidelines ofthe Committee pertaining

allegations of il-treatment and torture, some of whichg the preparation of such periodic reports. In particular

3. Subjects of concern
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the Committee found it helpful to have its (h) Thedramaticincreaseinthe number ofinmates
recommendations from the examination of the secomeld in prisons in England and Wales over the last three
periodic report summarized at the outset together withyaars.

short statement concerning the action the State party had

taken in that respect. 5. Recommendations

77. (a) The closure of detention centres, particularly
Castlereagh, at the earliest opportunity;
74. (a) Theenactmentofthe Human RightsAct, 1998; (b) The reform of the State Immunity Act, 1978,

(b) Theenactmentofthe Immigration Commissioto ensure that its provisions conform to the obligations

2. Positive aspects

Act, 1998; contained in the Convention;
(c) The "Peace Process” in Northern Ireland, (c) Thereform ofsections 134 (4) and 5 (b) (iii) of
pursuant to the Good Friday Agreement; the Criminal Justice Act, 1988, to bring them into

onformity with the obligations contained in article 2 of

(d) The removal of corporal punishment as .
the Convention;

penalty in several of the Dependent Territories.
(d) Theabolition ofthe use of plastic bullet rounds
3. Factors and difficulties impeding the as a means of riot control;

application of the provisions of the Convention (e) Reconstruction ofthe Royal Ulster Constabulary

75. The continuation of the state of emergency g0 that it more closely represents the cultural realities of
Northern Ireland, noting that no exceptional circumstanc&®rthern Ireland. This should continue to be associated
can ever provide a justification for failure to comply withwith an extensive programme of+reducation for members

the Convention. ofthe Royal Ulster Constabulary directed at the objectives
ofthe Peace Accord and the best methods of modern police
4. Subjects of concern practices;

76. (a) Thenumberofdeathsinpolicecustodyandthe (f) TheCommitteefinallyrecommendsthatinthe

apparent failure of the State party to provide an effecti@se of Senator Pinochet of Chile, the matter be referred

investigative mechanism to deal with allegations of polid® the office of the public prosecutor, with a view to

and prison authorities’ abuse, as required by article 12@%amining the feasibility of and if appropriate initiating

the Convention, and to report publiclyin a timelymannegriminal praeedings in England, in the event that the

. . : decision is made not to extradite him. This would satisfy
(b) The use_ of prisons as places in which to hou?ﬁe State party’s obligations under articles 4 to 7 of the

refugee claimants; Convention and article 27 of the Vienna Convention on the
(c) Theretention of detention centresin Northernaw of Treaties of 1969.

Ireland, particularly Castlereagh Detention Centre;

(d) Therules ofevidencein Northern Ireland that Hunaa
admit confessions of suspected terrorists upon a lower teg" gary
than in ordinary cases and in any event permits the

admission of derivative evidence even if the confession The Committee considered th_e third periodic report
excluded: of Hungary (CAT/C/34/Add.10) at its 356th, 357th and

361st meetings, held on 17 and 19 November 1998

(e) Sections134(4)ar(8) (b (iii) ofthe Criminal (cAT/C/SR.356, 357 and 361) and has adopted the

2 of the Convention;

() Sections 1 and 14 of the State Immunity Act, 1. Introduction
1978, seem to be in direct conflict with the o_bligationgg_ The Committee examined the initial report of
undertaken by the State party pursuant to articles 4, Sy@ngary in 1989 and its second periodic report in 1993.
and 7 of the Convention; The third periodic report of Hungary complies with the
(g) The continued use of plastic bullet rounds asr&levant guidelines but whereas it was due in 1996, it was
means of riot control, submitted in April 1997. Hungary has recognized the

10
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competence of the Committee teceive and consider (a) Thenumber of complaints aboutitreatment;
communications, under both articles 21 (1) and 22 of thiee proportion theyrepresentin relation to thatoumber
Convention. It has also adhered to the Europeaficases investigated and, in particular, the proportion of
Convention on the Prevention of Torture and Inhuman &oma complaints, detainees and prisoners;

Degrading Treatment or Punishment. (b) The number and proportion of cases

» discontinued by prosecutors, i.e. cases of torture or
2. Positive aspects violations of article 16, the reasons, if any, for such
80. The Committee notes with satisfaction that Hungagjscontinuance and the measures taken to ensure the
earlier this year withdrew its reservation on geographicabmplete impartiality and effectiveness of the investigation
limitation to the 1951 Geneva Convention relating to thef the aforesaid complaints or accusations;

Status of Refugees, that previously excluded (c) Complaints against military personnel for

non—European asylum seekers. The Committee also notggqed torture of cilians and the justifiation for military
with satisfactioninter alia, the newlegislation on asylum; prosecutors handling such cases.

Act LIX 1997 on Ciminal Punishment System; the _
Ombudsman mechanism and Hungary’s compliance wig®. The Committee further urges the State party to take

the previous recommendations of the Committee. all appropriate actionetessary to bring the Hungarian
translation of article 3 (1) of the Convention in line with

3. Subjects of concern the authentic text of the aforesaid article.

81. The Committee is concerned with the provisions & : The Committee urges the State party toexamine

article 123 of the Criminal Code of Hungary that make'%‘rtiC|e123 ofthe Criminal Code and to effect theessary

torture punishable only if the soldier or IOOlicemaﬁmmendmentstheretoin ordertoensureit_s consonance with
committing the act was aware that by so doing he or sH terms and purposes of the Convention.

was committing a criminal offence. The Committeeis also

concerned aboutthe persistentreports that an inordinatellt Tunisia

high proportion of detainees is roughly handled or treated
cruelly before, during and after interrogation by the polic
and that a disproportionate number of detainees and
prisoners serving their sentence are Roma.

The Committee considered the second periodic report
of Tunisia (CAT/C/20/Add.7) at its 358th, 359th and 363rd
meetings, held on 18 and 20 November 1998

82. The Committee is disturbed by information to thecAT/C/SR.358, 359 and 363) and has adopted the
effect that a number of complaints of torture or treatmemg|lowing conclusions and recommendations:

contraryto article 16 of the Convention donotresultinthe
initiation of investigations by prosecutors. 1. Introduction

83. The Committee is concerned about reports @b, Tunisia ratified the Convention on 23 September

conditionsin prisons, detention centres and holding centre§gg and made the declarations provided for in articles 21
for refugees such asnter alia, overcrowding, lack of 544 22.

exercise, education and hygiene. o
90. Its second periodic report was due on 22 October

1993. The Committee regrets that the report weasived

on 10 November 1997 only.
84. The Committee recommends that all necessary

measures, including, in particular, prompt access 10 pgsitive aspects

defence counsel assistance soon after arrest, and improved ) )
training, be taken to prevent and eradicate torture and - Puring the period covered by the report measures

acts of cruel, inhuman or degrading treatment d¥ere taken by the authorities to build a legal and
punishment. constitutional framework for the promotion and protection

) ] of human rights. The Committee welcomes the
85. The Committee requests that Hungary shouldincluggtaplishment of a number of human rights posts, offices
in its next periodic report all relevant statistics, data angh g units within the executive branch and within the civil
information on: society. The Committee also welcomes the efforts that were
made to raise the level of awareness of the principles of

4. Conclusions and recommendations

11
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human rights in the society. The Committee noted, in  (d) The carrying out of autopsies in all cases of
particular, the publishing of a code of conduct for lawleath in custody.

enforcement officials, the setting up of human righ
departmentsin Tunisian universitiesand the establishmmt'
of human rights units in some key ministries.

The Committee notesthat arrests are very often made
plain clothes agents who refuse to show any
identification or warrant.

.92' The Commlttge ?'SO nc_Jtes th_at, f_or the first tlm_e, . The Committeeis particularlydisturbed by the abuses
independent commission of investigation was eStab“Shaﬁected against female members of the families of

to examine the allegations of abuses that took place dBtainees and exiled persons. It has been reported that

1991. dozens of women were subjected to violence and sexual
93. TheTunisian Constitution providesthat dulyratifiedbuses or sexual threats in order to put pressure on or to
treaties have a higher authority than laws. Thus, tipainish their imprisoned or exiled relatives.

provisions of the Convention take precedence ovgfy The Committee feels that, by constantly denying

domestic legislation. these allegations, the authorities are in fact granting those
o ) responsible for torture immunity from punishment, thus
3. Factors and difficulties impeding the encouraging the continuation of these abhorrent practices.

application of the provisions of the Convention _
) _ 101. The Committee notesfurther that tket&party does
94. The Committee is aware of the challenges that wegg accede to requests of extitéah of political refugees.
facing the Government during the period covered by th,e committee expresses its concern that this should not
report. However, the Committee emphasizes that @ the only exception for refusal of extradition. In this
exceptlonal cwcumsta_nces can ever provide ajustlﬂcatlpggard, the Committee draws the attention of the State
for failure to comply with the terms of the Convention. party to article 3 of the Convention, which prohibits the
extradition of a person if“there are substantial grounds for
4. Subjects of concern believing that he would be in danger of being subjected to

95. TheCommitteereiteratesits views thatthe definitidggrture”.
of torture under Tunisian law is not in conformity with
article 1 ofthe Convention, asthe Tunisian Criminal Code, 5. Recommendations

inter alia, uses the term “violence” instead of torture andpo  The Committee calls upon the State party to put an
article 101 of the Criminal Code penalizes the use @fyq 1o the degrading practice of torture and to eliminate
violence only when it is used without just cause. the gap between the law and its implementation and in
96. The Committee is concerned over the wide gap thparticular to take up the following measures:

exists between law and practice with regard to the 5y T1g ensure strict enforcement of the provisions

protection of human rights. The Committee is particularlys |3 and procedures of arrest and police custody;
disturbed bythe reported widespread practice oftorture and

other cruel and degrading treatment perpetrated by security  (P) To  strictly enforce the procedures of
forces and the police, which, in certain cases, resulted'{pgistration, including notification of families of persons
death in custody. Furthermore, it is concerned over tk@Ken into custody;

pressure and intimidation used by officials to preventthe  (c) Toensuretheright ofvictims oftorture tolodge
victims from lodging complaints. acomplaintwithout the fear of being $edted to any kind

97. The Committee is concerned that many of e reprisal, harassment, harsh treatment or prosecution,

regulations existing in Tunisia for arrested persons are f}€N ifthe outcome of the investigation into his claim does
adhered to in practice, in particular: not prove his or her allegation, and to seek and obtain

o ) ) redress if these allegations are proven correct;
(@) The limitation of pre-trial detention to the . .
10—day maximum prescribed by law: (d) To ensure that medical examinations are

_ . o . automatically provided following allegations of abuse and
(b)  Theimmedate notification of familymembers; 5, qutopsy is performed following any death in custody;
(c) Therequirement of medical examination witrand thatthe findings of all investigations concerning cases
regard to allegations of torture; oftorture are made public, and that this information should
include details of any offences committed, theves ofthe
offenders, the dates, places and circumstances of the

12



A/54/44

incidents and the punishment received by those who were
found guilty.

103. The Committee urges the State party to take the
following measures:

(a) To reduce the police custody period to a
maximum of 48 hours;

(b) To bring the relevant articles of the Criminal
Code into line with the definition of torture as contained
in article 1 of the Convention;

(c) Toamendtherelevantlegislationtoensurethat
no evidence obtained through torture shall be invoked as
evidence in any proceedings, except against a person

accused of torture as evidence thatthe statementwas made.

104. The Committee urges the State party to submit its
third periodic report by 30 November 1999.

6. Decision of the @mmittee on the observations
submitted by Tunisia

105. In accordance with article 19, paragraph 4, of the
Convention and rule 68, paragraph 1, of its rules of
procedure, the Committee, on 26 April 1999, decided, at
its discretion, to include the observations on the
Committee’s conclusions and recommendati@teived
from Tunisia on 27 November 1998 in its annual report.
The text of the observations of the State party reads as
follows:

“Comments by the Tunisian Government
on the conclusions and recommendations
of the Committeeagainst Torture
following its consideration of Tunisia’s
second periodic report

“Tunisia, which has ratified the Convention
against Torture, is one of the few countries to have
made declarations under articles 21 and 22 of that
Convention without entering any reservations. It
would like to point out that, pursuant to article 32 of
the Tunisian Constitution, conventions become law
as soon as they are duly ratified.

“This political and legal commitmenthas been
implemented in practice and in all circumstances,
through the strict application of ordinary law,
without any discrimination or exception. Moreover,
though it was faced with barbaric criminal and
terrorist acts perpetrated by fundamentalists
throughout the period covered by the report (1990-
1993), Tunisia did not declare a state of emergency,
introduce special courts or employ special

procedures, as permitted under article 4 of the
International Covenant on Civil and Political Rights.

“The definition of torture, as given in article 1
of the Convention, is an integral part of Tunisian
law, because the Convention became law as soon as
it was ratified. Moreover, the international
instrumenttakes precedence ovetianal lawin the
hierarchy oflegal standards, and national lawis thus
interpreted in conformity with the Convention’s
provisions.

“The concern raised by the Committee against
Torture over the alleged wide gap between law and
practice with regardtothe protection of human rights
in Tunisia has no basis in fact. All the abuses
mentioned have been the subject of admiaiste
andjudicial investigation in conformity with the law.
Moreover, political will has been demonstrated many
times by the setting up of commissions of inquiry.

“Disciplinary as well asjudicial penalties have
been imposed on officials when their responsibility
has been established. The statistics published by the
special commissions of investigation as well as bythe
Higher Committee on Human Rights and
Fundamental Freedoms provide tangiblegfithat
no pressure or intimidation is used to prevent victims
from lodging complaints, and they also refute the
allegation that law-enforcement officials enjoy
impunity.

“Furthermore, the fact that complaints are
registered by the human rights units and the various
administrative and legal bodies, and that the
individuals concerned are safeguarded against any
possible pressure, invalidates the allegations.

“All the existing legislation and regulationsin
Tunisia relating to persons under arrest are
mandatoryand must be strictly and promptly applied.
Consequently, anyinfringementis severely punished
with disciplinary and judicial measures. All
departments with responsibility for places of
detention are obliged to keep a special numbered
register including the identities of all persons held
in custody and indicating the time and date that the
custody period begins and ends (articldisof the
Code of Criminal Procedure).

“Administrative checks are carried out
regularlyand severe penalties are provided for by law
in articles 172 and 250 of the Penal Code to curb
abuses. Following the conclusions ofthe report by the
Chairman ofthe Higher Committee on Human Rights

13
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and Fundamental Freedoms, measures have been
instituted to improve monitoring of entries made in
the registers. Action is being taken in this regard to
make officials more aware of human rights culture
(circulars issued by the Minister of the Interior,
noticesin police stations, a code of conduct, training
at police and national guard schools, etc).

“The Committee’s conclusions that laws have
not been enforced are totally unfounded.

“Immediate notification of an arrest to family
members of the person being held in custody is not,
as stated in the Committee’s conclusions, arule that
is not adhered to in practice; it is in fact an
administrative measure which is implemented with
a view to consolidating the protection of human
rights. The Committee’s comment should have been
includedin therecommendationsrather than among
the so-called ‘subcts of concern’.

“A medical examination, which is a right
expressly guaranteed by law and can be carried out
atthe mererequest of the detainee or members of his
or her family, isin fact ordered whenever allegations
of torture are brought before the relevant
administrative or judicial authorities. Clearly,
therefore, the Committee’s criticisms in that regard
in no way reflect the real situation.

“We are surprised at the Committee’s concern
over the practice of carrying out autopsiesin all cases
of death in custody, since it was not a subject of
discussion between the experts and the Tunisian
delegation. Tunisia’s report makes it clear that
carrying out an autopsy is standard practice in all
cases of death in places of detention and prisons,
even when there is no allegation of torture. This
practice conforms to the provisions of article 48 of
the law of 1 August 1957 governing the civil registry
and the provisions of article 87 of the decree of 4
November 1988 on prison regulations.

“The Committee’s comment on arrests made by
plain-clothes agents who refuse to show
identification or a warrant is unfounded. Officers
who carry out arrests, whether they are in official
uniform or in civilian clothing, are obliged to
disclose their identity and to show their professional
card. An officer failing to fulfil this obligation, may
be subject to disciplinary andisrinal praceedings
(article 250 of the Penal Code). Any record of a
statement taken by an officer who has not specified
his or her identity is annullable, since it violates the

interests ofthe accused and the fundamental rules of
procedure (article 199 of the Code of Criminal
Procedure).

“The Committee’s conclusions on allegations
of sexual or other abuse against women members of
the families of detainees and exiled persons are so
obviously biased as to be absurd.

“The Tunisian delegation has already refuted
these allegationsin an exhaustive legal and practical
analysis drawing attention to the lies and
manipulation perpetrated by extremist elements,
which are intended to tarnish Tunisia’s image and
arousethe sympathyofthe countries wheretheylive,
in the hope of obtaining permission for their families
to join them.

“The Tunisian authorities challenge anyone to
produce the slightest evidence in support of these
allegations.

“Tunisia would like to point out its significant
achievementsin protecting and promoting women'’s
rights, and to express its indignation at the
Committee’s conclusions on the gadt, which it
judgestobeentirelyunsubstantiated. Needless to say,
the false allegations which prompted these
conclusions have not been the subject titjpas to
the courts or human rights units.

“Moreover, as the Committee recognizes,
Tunisia prides itself on the fact that it does not grant
extradition requests for political refugees. It would
like to point out, however, that the task of assessing
the potential risk of torture in requesting countries
belongstothe Indictment Division ofthe Tunis Court
of Appeal, which is responsible for extradition
matters. This court has a duty to observe the
provisions of article 3 of the Convention, an integral
part of Tunisian law which the judge is bound to
respect.

“The Tunisian Government wishes to express
its profound regret at the @onittee’s conclusions,
which have ignored Tunisia’s report as well as the
responses given by its delegation in thezemt
discussions.

“Some of the points made in the conclusions
were not even raised as subjects for discussion
between the members of the Committee and the
Tunisian delegation. Thisleads usto believe that the
conclusionswerereachedin advance andtheyclearly
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reflect the totally unjustified positions of certain (d) The participation of public offials in seminars
non-governmental organizations.” on the prohibition of abuse and torture, organized by the
Council of Ministers and the Council of Europe;

G. The former Yugoslav Republic of (e) The evident willingness of the State party to
' Macedonia implement the provisions of the Convention;

() The commitment of the former Yugoslav

106. The Committee considered the initial report of tHfz€Public of Macedonia to respect the principles and the
former Yugoslav Republic of Macedonid'o'ms contained in the Convention byincluding extensive
(CAT/C/28/Add.4) atits 366th, 369th and 373rd meetind&ining of police and medical personnel in its system of
held on 27, 28 and 30 April 1999 (CAT/C/SR.366, 369 afglucation and reeducation. Of particular note is the

373) and adopted the following conclusions angPuntry’s incorporation of the norms reinforcing the
recommendations: prohibition of torture into its primary and secondary school

curricula.
1. Introduction

) ) 3. Factors and difficulties impeding the
107. The former Yugoslav Republic of Macedonia as a application of the provisions of the Convention
successor State recognized the obligations of the former ) ) ) ]
Yugoslav Federation and on 12&mberl994 became a _111. The Committee recogmzes_that the currentsnuanon
e former Yugoslav Republic of Macedonia puts a
p the f Yi lav Republic of Maced t

State party to the Convention. Accordingly, the formé _
Yugoslav Republic of Macedonia continues to recognif@nsiderable burden on the Government but should not

the competence of the Committee against Torture wiRh€vVent the Government from making all efforts to fully
regard to articles 20, 21 and 22 of the Convention. ~ Implement the provisions of the Convention.

108. The Committe_-e was grate_:ful to t_he State partyfqr the, Subjects of concern

size and quality of its delegation which contributed in a - ]
large measure to the fruitful dialogue developed during th&2. The absence of a specific crime of torture as defined
consideration of the report. in the Convention.

109. The submission of the initial report of the formekl3. Theambiguity of the provisionsin the Criminal Code

Yugoslav Republic of Macedonia was delayed for reasoff§h regard to elements and penalty. This leads to
that were largely outside the control of the State party. TH1fusion as to the way in which article 2, paragraph 3 and
report generally is in conformity with the guidelines of th@rticle 4 of the Convention are implemented.

Committee for the preparation of State party reports.
5. Recommendations

2. Positive aspects 114. The definition of torture as contained in the
110. The Committee considers as positive aspects fr@vention and torture as a defined crime should be
following: incorporated into the Criminal Code of the former

. . Yugoslav Republic of Macedonia with appropriate
(a) Article 11 of the Constitution of the former enalties attached to it.

Yugoslav Republic of Macedonia provides that the human ) ) _ _
right to physical and moral dignity is irrevocable and thad5- The State party is urged to investigate complaints of

any form of torture, or inhuman or humiliating conduct dpaltreatment by government officials particularly those
punishment is prohibited; that relate to ethnic minorities. The investigations should

be prompt and impartial and those officials that may be

_ (b) Itis very important that t_he C_ri_minal COd_eresponsible for such maltreatment should be prosecuted.
defines as a crime the act of a public official who while

performing his duty, applies force, threat or some otht}6. The former Yugoslav Republic of Macedonia, at its

_ . article 3 of the Convention even in the present situation of
(c) The establishment of a State Commission f%rmassive influx of refugees from Kosovo

the supervision of penal and correctional institutions; _ _ ] )
117. The Committee would like to know, in particular,

from the State party what is the specific legal source
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providing that the justification of superior orders is nohas failed to incorporate into its internal legislation
applicable to the crime of torture. important provisions of the Convention namely:

(a) Adefinition thatencompasses all cases covered

H. Mauritius by article 1 of the Convention;

(b) Article 3 ofthe Conventioim toto, i.e. covering
118. The Committee considered the second periodicregbet only extradition but also, expulsion and return
of Mauritius (CAT/C/43/Add.1) at its 368t371st and (refoulement);
375th meetings, held on 28 and 29 Apriland 3 May 1999  (¢) The provisions of article 5, subparagraphs 1 (b)

(CAT/C/SR.368, 371 and 375) and has adopted thRd (c) and 2 in conjunction with those of articles 8 and
following conclusions and recommendations. 0.

1. Introduction 5. Recommendations

119. The Committee welcomes the report of Mauritius3. The Committee recommends that the State party
submitted on time and supplemented and updated by §a@uld take the following measures:

Solicitor-General of the State party, who introduced it. The L - .
above clearly reflects the continuing efforts of that& . (a)_ EnactIeglsla_tlon_defmlngtorture_lr_l acqordance
party to comply with its international human right¥v'th article 1 and considering it as a specific crime;

obligations. (b) Clarify through appropriate legislation that
superior orders can never be invoked as a justification of
2. Positive aspects an act of torture;
120. The Committee takes note of the followiimger alia, (c) Introduce legislation that would give effect to

positive aspects, many of which closely follow upogll the provisions of article 3 of the Convention by
recommendations made by it during the considerationfseventing extradition, return and expulsion of persons in
the initial report: danger of being subjected to torture;

(a) The abolition of the death penalty; (d) Takelegislative measuresto establish universal

(b) The recent coming into force of the ProtectioWriSdiCtion as required by article 5 of the Convention;

of Human Rights Law, which establishes the National (e) Appraise the Committee of the results of the
Human Rights Commission, the competence of whi¢hvestigation and judicial inquiries into the death, whilst
includes examination of torture complaints; in custody, of Mr. Kaya,

(c) Theamendmentofarticle 16 ofthe Constitution ~ (f) Ensure that all instances of torture and
in order to prohibit discrimination based on gender; especially those resulting in death, are promptly and
ffectively investigated by an independent body and that

(d) The training programmes for the police an . . Y
other law enforcement officials with a human right@]e perpetrators be brought immediately to justice.

component.
e . l. Venezuela
3. Factors and difficulties impeding the

application of the provisions of the Convention 124. The Committee considered the initial report of

121. No factors or particular difficulties emerged as \éenezuela (CAT/C/16/Add.8) at its 370th, 373rd and
result of the consideration of the report by the Committ8&7th meetings, held on 29 and 30 April and 4 May 1999
and it was clear that the State party, a developing countyAT/C/SR.370, 373 and 377), and adopted the following
istothe best of its ability carrying out its obligations undeonclusions and recommendations.
the Convention.

1. Introduction

4. Subjects of concern 125. Venezuela ratified the Convention on 29 June 1991.

122. The Committee is concerned about the fact that sixnade the declarations provided for under articles 21 and
years after its accession to the Convention and four yeason 21 December 1993, and has not fdated any
after the consideration of its initial report, the State pangservations or additional declarations.
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126. Venezuelaisalso e partytothe InterAmerican 134. Training initiatives have been taken for law
Convention to Prevent and Punish Torture. enforcement and prison personnel and have been developed

127. Theinitial report was submitted with several yearg‘”th support from foundatlons_ and_ negovernmental
delay and does not provide sufficient information on th@9anizations; these are described in the part of the report
practical application of the Convention. The CommittekE!ating to,artlc_le 10 of the Cor_w_e_ntl_on. The PL_’b_I'C
appreciates the assurance given by the Stat@gosecutor s Office has taken the initiative of organizing
representative that these shortcomings will be overcord'ational programme of workshops to acquaint medical

and that the next report will be submitted on time and iplrofessionals with recent scientific developments in the
the appropriate form investigation oftorture, in particular torture thatleaves no

visible or obvious marks.
128. A large and weHlqualified delegation was present

for the introduction of the re_pprt. _The head of delegation 3 Eactors and difficulties impeding the

updated and elaborated on it in his statement and through application

docum_ents made availablg to the members of 'Fhe of the Convention

Committee; responses were given to members’ observations .
and questions. This procedure facilitated a more detailéd>- The marked contrast between the extensive
examination, a better understanding of the report andegislation on matters addressed by the Convention and the

frank and constructive dialogue, for which the Committe&ality observed during the period covered by the report
is grateful. would appear to indicate insufficient concern on the part

of the authorities responsible for ensuring the effective

2. Positive aspects observance of the Convention.

129. In a declaration of principle, the head of the 4 Subjects of concern

delegation expressed his Government’s determination to )

be increasingly strict in the area of human rights. 136. The high number of cases of torture and cruel,
) ) _ inhuman or degrading treatment that have occurred since

130. The Code of Penal Procedure, which will enter in{e convention’s entry into force; they have been

force shortly, contains very positive provisions that ma‘ﬁ‘erpetrated by all the State security bodies.
good the deficiencies of the existing Code of Criminal

Procedure; these deficiencies are identified as being highy/ - The failure of the competent organs of the State to
conducive to the practice of torture and to shortcomings {H!fil their duty toinvestigate Cf?mP'a'”tS_af_‘d punishthose
itsinvestigation and punishment. The fullimplementatiofSPOnsible, who generally enjoy impunity; this encourages

of the new provisions should contribute to the eradicatidigPetition of the conduct in question. Not until the report
of torture in Venezuela. was submitted was the Committee informed of the

) _ imposition of administrative penalties, but it has not been
131. The Government intends to submit for approval B¥tormed of any judicial conviction for the offence of
the Legislature a bill to prevent and punish torture angd+re.

cruel, inhuman or degrading treatment or punishment, in

order to give effect to the provisions of the Convention i#38- The continued existence in the Penal Code, the
domestic law. Armed Forces (Organization) Actand the Code of Military

) ) Justice of provisions exempting from criminal
132. The state of emergency in force since 1994 has ber%@ponsibility persons who act on the basis of due

terminated in the frontier districts and the restrictions ogyedienceto a superior: these provisions are incompatible
constitutional guarantees have accordingly been removégin photh article 46 of the Constitution and article 2.

133. TheActintended to combat violence against womégaragraph 3, of the Convention.

and the family has entered into force; and thesg The nomexistence of effective procedures for

Organizational Act for the Protection of Children angh,qnitoring respect for the physical integrity of detainees
Adolescents has been approved, and will enter into forﬁ?prisons both civilian and military.

nextyear. Both laws are intended to improve the protection ) ) . o
oftwo particularly vulnerable social sectors who frequentfy#0- The overcrowding in prisons, where capacity is
fall victim to discrimination, abuse or cruel, inhuman ofXceeded by over 50 per cent, the lack of segreg of the

degrading treatment. prison population, the fact that almost two thirds of

prisoners are awaiting trial and the endemic violence
rampant in Venezuelan jails mean that prisoners are
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permanently subjected to forms of inhuman or degradirigl8. Repeal of rules providing for exemption from

treatment. criminal responsibility on the grounds that the person
concerned is acting in due obedience to a superior.
5. Recommendations Although these rules are contrary to the Constitution, in

\Pgractice they leave open to judicial interpretation
Provisions which are incompatible with article 3,
ragraph 2, of the Convention.

141. The prompt consideration, discussion and appro
of the Bill relating to torture, whether it takes the form o
a separate law or is incorporated in the provisions of {he
Penal Code. 149. Continue the human rights training initiatives for
142. The legislation in question must provide for thgt?te(ljam enf(t)rcelrlneq_tofflcu(ijls and F:”?Oﬂ personnel, and
hearing and trial in the ordinary courts of any charge Sten em fo all police and security forces.

torture, regardless of the body of which the accused isl&0. Establish a governmental programme aimed at the

member. physical, psychological and social rehabilitation of torture

143. During the consideration and discussion of the BiYI'Ct'mS'
relating to torture, the Executive and the Legislature

should request and bear in mind the opinions of nationaIJ_ Bulgaria
non-governmental organizations for the defence and

promotion of human rights, whose experience in lookin
after victims of torture and cruel, inhuman or degradin
treatment may help to perfect this legal initiative.

951. The Committee considered the second periodic report
S Bulgaria (CAT/C/17/Add.19) at its 372nd, 375th and
379th meetings, held on 30 April 1999 and 3 and 5 May
144. In the process of drafting a new constitution 8999 (CAT/C/SR.372, 375 and 379) and has adopted the
provision should be included which grants constitutiondbllowing conclusions and recommendations.

status to human rights treaties ratified by the State and

their sel~executing nature, as has been recognized in the1 . |ntroduction

decisions of the Supreme Court of Justice. . .
1St up ! ust 152. The Committee welcomes the second periodic report

145. In addition, the new constitution, through suchf Bulgaria submitted in accordance with the guidelines
provisions as may appear appropriate, should strengtiygpthe preparation of State party reports. It appreciates the
the legal conditions for the protection of personal securifi{fformation provided by the representative of Bulgaria in

andintegrity and for the prevention of practices that violatgs introductory statement and the open and fruitful
such security and integrity. dialogue.

146. Inconnection with article30ftheConvention,Whiclj_53_ However, the Committee regrets that the second

stipulates that a person may not be expelled, returnedgriodic report was seven years overdue.
extradited to another State where there are substantial

grounds for believing that he would be in danger of being 2 positive aspects

subjected to torture, the @onittee considers that, for the ] ) ) ]

purposes of the improved consideration of the advisabilioé%' The Comittee notes with greaaisfaction, that the

of applying this provision to a particular case, it would®tat€ party has:

appear appropriate for questions of passive extraditionto (a) Made the declarations recognizing the
be considered at two instances, a procedure whiGommittee’'s competence under articles 21 and 22 of the
characterizes the Venezuelan judicial system. Convention;

147. On the same question, it is recommended that the (b) Ratified among other inteational and regional
State should regulate procedures for dealing with amaties the European Convention on Prevention of Torture
deciding on applications for asylum and refugee statasid Other Inhuman or Degrading Treatments or
which envisage the opportunity for the applicant to atterRunishment;

aformal hearing and tq make_ such supmissi_ons as may be () Abolished the death penalty;
relevanttotheright which he invokes, including pertinent

evidence, with protection of the characteristics of due  (d) Continued to reform and amend its domestic
process of law. laws in order to protect human rights;
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(e) Continuedits effortstoeducatelawenforcement (e) Submititsthird andfourth periodicreports due
officials in the field of human rights, particularly, withon 25 June 1996 and 25 June 2000 respectively on 25 June
regard to the prohibition against torture. 2000 at the latest.

3. Factors and difficulties impeding the
application of the provisions of the Convention K. ltaly

155. The C(_Jm_mltFee takes _note of the economic problenfts)& The Committee considered the third periodic report
currently existing in Bulgaria and the adverse effect thg

they have on some of the reforms in progress o% Italy (CAT/C/44/Add.2) at its 374th, 377th and 381st

' meetings, held on 3, 4 and 6 May 1999 (CAT/C/SR.374,
156. Itrecalls, however, that such difficulties could neve377 and 381) and has adopted the following conclusions
justify breaches of articles 1, 2 and 16 of the Conventioand recommendations.

4. Subjects of concern 1. Introduction

157. Thelackin domestic law of a definition of torture inL64. The Committee welcomes the timely submission of
accordance with article 1 ofthe Convention andthefailuthe third periodic report of Italy and thanks the

toensurethatall acts oftorture are offences under criminglpresentatives of the State party for their good oral
law. presentation and their collaborative and constructive

158. The legislative and other measures are n@titude in the dialogue with the Committee.
sufficiently effective toensurethe respect ofthe provisions

of article 3 of the Convention. 2. Positive aspects
159. Thelackof measurestoensure universal jurisdictid®>- The Committee welcomes:
with regard to acts of torture in all circumstances. (@) Theintroduction in Parliament of a bill aiming

160. The continued reporting from reliableataddingthe crime oftorture as an autonomous crime and
non—governmental organizations on -lreatment by the setting-up of a special fund for the victims of acts of
public officials, particularly the police, especially againstorture;

persons belonging to ethnic minorities. (b) Theintroduction of a number of modifications
161. The deficiencies relating to a prompt and impartidt the regime of precautionary measures to protect arrested

system of investigation of alleged cases of torture and tR8rsons and detainees from-treatment or torture, such
failure to bring those allegations before a judge or oth@s the rule requiring that questioning outside the court has

appropriate judicial authority. to be documented by sound or audiuisual recordings
(Law No. 332 of 1995);
5. Recommendations (c) The passing by Parliament of Law No. 40 of

162. The Committee recommends that the State party® March 1998 governing immigration and aliens, which,
in particular, grants the aliens who are legally residing in

(a) Continuesits efforttoimplementthe provisionge territory of the State party, parity with the Italian

of the Convention, particularly articles 1, 2, 3, 4, 5 and §;tizens:

by adopting the necessary legislative measures in that _ )
regard; (d) The assurances contained in the report that a

) ) . different and new policy of accepting foreigners is to be
(b) Continuesits policies and efforts to educate Ia\é\’nergetically carried forward:

enforcement personnel as well as medical personnel about _ ] ) )
the prohibition of torture; (e) The consideration by the Italian Parliament of

a bill that accords humanitarian protection and the right

_(c)  Take effective steps to put an end to practicg§ asylum and intends to institute an organic asylum
of ill —treatment by the police which still occur; regime:

(d) Thatall prisoners’ correspondence addressed  (fy  Thefact that foreign prisoners who are granted

to international bodies of investigation or settlement ¢f,easures alternative to detention may also be granted
disputes be excluded from “censor checks” by priso(‘émporary work permits.

personnel or other authorities;
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3. Factors and difficulties impeding the 383rd meetings, held on 4, 5 and 7 May 1999 (see
application of the provisions of the Convention  CAT/C/SR.376, 379 and 383), and adopted the following

166. While it does not underestimate the difficultie§Onclusions and recommendations.

created by the presence of a large number of foreigners of )

different cultures and nationalities on the Italian territory, 1- Introduction

the Committee expects that the new law on immigration71. The Committee welcomes the second periodic report
along with the continued efforts on the part of thef Luxembourg and the oral report given by the State
authorities will help ease the situation, especially singsarty’s representatives. It notes, however, that the report
many of these foreigners had to flee their countries @fas submitted six years late.

origin due to severe conditions of unrest.

2. Positive aspects

4. Subjects of concern 172. The Committee takes note of the following positive

167. Despite the efforts of the authorities, the prisosspects:
system remains overcrowded and lacking in facilities
which makes the overall conditions of detention not
conducive to the efforts of preventing inhuman or  (b) Legislation concerning the entryand residence
degrading treatment or punishment. In this regard, ti9éforeigners, which prohibits the expulsion or return of a
Committee notes with concern, that reports of casesfefeigner if he is in danger of being subjected to acts of
ill —treatment in prison continued and that many of thet@rture or cruel, inhuman or degrading treatment in
involved foreigners. another country;

168. The Committee is also concerned over the lack of (c) The proposed amendments of criminal

training in the field of human rights, in particular, thdegislation relating to: (i) the characterization of torture
prohibition against torture to the troops participating ias a specific offence; (ii) amendment of the law on
peacekeeping operations and the inadequate numbegxiradition in order to bringitinto line with article 3 of the

military police accompanying them, which was responsibfeonvention; (iii) establishment of universal competence
in part for the unfortunate incidents that occurred igoncerning acts of torture; and (iv) improvement of
Somalia. guarantees for persons held in custody.

(a) The formal abolition of the death penalty;

5. Recommendations 3. Factors and difficulties impeding the

169. The Committee recommends that- application of the provisions of the Convention

173. The Committee has noted no factor or difficulty

(a) T_he Ieg|slat|v_e authormes_ in the State_ par peding the effective implementation of the Convention
proceed to incorporate into domestic law the crime ?Lr the State of Luxembourg
torture as defined in article 1 of the Convention and make ’
provision of an appropriate system of compensation for .
torture victims: 4. Subjects of concern

(b) TheCommittee beinformed oftheprogressanjdm' The Committee is concerned about the following:

result of the judicial proeedings redting from the (a) The excessive length and frequent use of strict
incidents in Somalia; solitary confinement of detainees and the fact that this

(c) All prisoners’ correspondence addressed g)isciplinary measure may not be the subject of appeal;

international procedures of investigation and settlement (b) The situation of young offenders held in
be excluded from “censor checks” by prison personnel buxembourg prisons;

other authorities. (c) The disciplinary regime imposed on minors

held in the socieeducational centres;

L. Luxembourg (d) Thefactthatthereportdid not cover all articles
of the Convention, particularly articles 11, 14, 15 and 16.

170. The Committee considered the second periodic report
of Luxembourg (CAT/C/17/Ad@0) at its 376th, 379th and
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5. Recommendations o ]
_ 3. Factors and difficulties impeding the
175. The Committee recommends that the State party application of the provisions of the Convention

should: ]
181. The effect of the embargo on the State party, in force

(@) Adopt the legislation defining torture ingince 1992, which has not been lifted completely, causes
accordance with article 1 of the Convention, and considggyere difficulties in its economic and social life. However,
all acts of torture as a specific offence; such difficulties may not be invoked as justification of

(b) Introduceintolawthe possibility of an effectivebreaches of the provisions of the Convention, especially
appeal against the most severe disciplinary measuggéicles 1, 2 and 16.
imposed on detainees and reduce the severity of these
measures; 4. Subjects of concern

(c) End,assoonaspossible, the practice ofplacii@g2. It is a matter of concern for the Committee that
young offenders, including minors, in the prison for adultsieither the report nor the information given orally by the
(d) Ensurethatthe obligations arising from articlelEPresentatives ofthe Libyan Arandahiriya provided the
11, 12, 14 and 15 of the Convention are duly respecte 'ommlttge with comments and answers that addressed
substantially the suécts of concern indicated and the
(e) Submititsthirdand fourth periodicreports, dugecommendations made by the Committee when dealing
on 28 October 1996 and 28 October 2000 respectively, Bith the second periodic report of the State party in 1994.

28 October 2000 at the latest. Consequently, the Committee reiterateger alia, the
following subjects of concern:
M. Libyan Arab Jamahiriya (a) Prolonged incommunicado detention, in spite

of the legal provisions regulating it, still seems to create

176. The Committee considered the third periodic rep&?nditions that may lead to violation of the Convention;

of the Libyan Arab Jamahiriya (CAT/C/44/Add.3) at its (b) The fact that allegations of torture in the State
378th, 381st and 385th meetings, held on 5, 6 apdrty continue to be received by thenGnittee.

10 May 1999 (CAT/C/SR.378, 381 and 385), and hﬁ%& It is a matter of concern for the Committee that, in

adopted the following conclusions and recommendanorbﬁactice, the State party had, in one incident, extradited

persons to a country where there are substantial grounds
for believing that they are in danger of being subjected to
177. The Committee welcomes the timely submission wirture. The Committee did not agree with the State party
the report prepared in accordance with the guidelinestbét it was legally obliged to do so.

the Committee. Likewise, the @onittee welcomes the oraI184_ It is also a matter of concern that the wording of

report of the representatives of the State party and f}¢c|e 206 of the Penal Code could be an obstacle to the

dialogue with them. creation of independent human rights rgovernmental
organizations.

1. Introduction

2. Positive aspects

178. The Committee wishes to reiterate its satisfaction,5. Recommendations

expressed in its conclusions when dealing with the St3ig5  The committee encourages the Libyan Government
party's second periodic report, that the legal provisions @f o sider making the declarations provided for under

the State party generally conform with the requirements;i-jes 21 and 22 of the Convention.
of the Convention. )
186. It also recommends that the law and the practices of

179. Progress has been made in the efforts to IMProMg state party be brought in line with article 3 of the
education and information regarding prohibition againgt,,vention.

torture in the training of law enforcement personnel as well _ )
as medical personnel. 187. The Committee further recommends that the Libyan

authorities guarantee the freecass of a person deprived

180. The Committee notes with satisfaction thaf his jiberty to a lawyer and to a doctor of his choice and
application of corporal punishment has not been used s relatives at all stages of detention.
recent years.
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188. The State party should send a clear messagetoallits (ii) The implementation of a substantial human
law—enforcement personnel that torture is not permitted  rights education and awareness programme for law
under any circumstances. In addition, those who committed enforcement officials and indeed for other categories,
the offence of torture should be subjected to a prompt and such as school pupils;

impartial investigation and rigorously prosecuted in

. (iii) The reform of prison policy with the aim of
accordance with the law.

achieving greater humanization.

189. Although corporal punishmenthas notbeen practised

in recent years, it should be abolished by law. 3. Factors and difficulties impeding the
application of the provisions of the Convention

194. The Committee considers that there are no factors or

N. Morocco IS S . )
difficulties impeding implementation of the Convention

190. The Comittee considered the second periodic repdﬂ Morocco.
of Morocco (CAT/C/43/Add.2) at its 380th, 383rd and
387th meetings, held on 6, 7 and 11 MHEQ9 (see

CAT/C/SR.380, 383 and 387), and adopted the followid®5. The Committee is, however, very concerned about the

4. Subjects of concern

conclusions and recommendations. following questions:
) (a) The persistent nerexistence, in Moroccan
1. Introduction criminal legislation, of a definition of torture fully
191. The Committee warmly welcomes the second periogiensistent with that contained in article 1 of the
report of Morocco. Convention, and of the classification as crimes of all acts

192. The report, which is in conformity with theI|able to be cha}ra?terlzed as torture pursuant to article 4
. , L . . of the Convention;
Committee’s guidelines for the presentation of periodic
reports, and indeed the oral introduction by the head ofthe (b) The maintenance ofthe reservations expressed
Moroccan delegation, did not evade anyjeab Thisis a in respect of article 20 and the neexistence of the
source of gratification to the Committee, which is gratefdleclarations provided for in articles 21 and 22 of the
to the Moroccan delegation for the frank and constructi¢®nvention; this considerably restricts the scope of the

dialogue it has established. Convention in respect of Morocco;

- (c) Despite the efforts made, the persistence of
2. Positive aspects allegations of torture and #treatment;

193. The Committee expresses its great satisfaction at (d) The nor-conformity of Moroccan legislation
certain measures taken by the State party to fulfil its tregfith the provisions of the Convention relating to return,
obligations. These measures haweer alia, taken the expulsion and extradition.

following forms:

(a) The manifest political will to establish in 5. Recommendations

Morocco the genuine rule of law; this will is clearlygg. The Committee recommends to the State party that
reflected in paragraphs 460, 16 and 17 of the report;i; spould:

(b) The payment of allowances to political () |ntroduce into its criminal legislation a
detaineesecently released by the Moroccarat, which qefinjtion of torture fully consistent with that contained in
has also borne the cost of medical care in cases where fhig|e 1 of the Convention and classify as crimes all acts
has proved necessary; liable to be characterized as torture;

(c) The favourable action taken on certain of the (b) Withdrawthe reservations expressed in respect

recommendations made by the Committee when i article 20, and make the declarations provided for in
considered Morocco’s initial report, including: articles 21 and 22 of the Convention:

(i) The publication in thdournal Officielof the (c) Bring the legislation on return, expulsion and

Convention, which thereby becomes applicablgragdition into line with the relevant preventions of the
throughout the Kingdom and enforceable in respegtynvention:

of all authorities;
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(d) Initiate, urgently if such has not already beenulture of violence among certain elements of the police
done, impartial inquiries into the serious allegations @nd security forces. Such terrorist threat, of course, may
human rights violations brought to the attention of theot be invoked as justification for breaches of the
Moroccan delegation by the Committee on the occasionmfovisions of the Convention, especially articles 1, 2 and
its consideration of the second report, and ensure, 16.
recognized cases, that appropriate penalties are imposed
on those responsible and that equitable compensation ig. Subjects of concern

granted to the victims, 207. The large number of allegations of torture and even

of death relating to detainees made against both the police
O. Egypt and the State Security Intelligence.

208. Despitethe improvements made bythe Government,
197. The Committee considered the third periodic repdhte conditions of some prisons in Egypt.
of Egypt (CAT/C/34/Add.11) atits 382nd, 385th and 389%Yy9. The allegation from the World Organization against

meetings, heldon 7, 10 and 12 May 1999 (CAT/C/SR.38gyrtyre of treatment of female detainees, by both the police
385 and 389) and has adopted the following conclusiogigy the State Security Intelligence, which sometimes

and recommendations. involves sexual abuse or threat of such abuse in order to
) obtain information relating to husbands or other family
l. IntrOdUCtlon members_

198. The Committee welcomes the third periodic repogio. The Committee is seriously concerned at allegations
of Egypt, submitted some two and a half years late, Qfat persons have been held in police or State Security

generally in accordance with the requirements for suchrelligence custody in defiance of court orders to release
report. The Committee also welcomes the verbgem.

introduction to the report by the Egyptian representatives.

5. Recommendations

2. Positive aspects _ .
211. The Committee recommends that Egypt take effective

199. The release of large numbers of persons held ungffasures to prevent torture in police and State Security
the Emergency Act, 1958. Intelligence custody and that all perpetrators be vigorously
200. The reduction of complaints of maltreatment Hyrosecuted.

persons detained under the Emergency Act, 1958. 212, |t also recommends that effective steps be taken to
201. The broad literacy and educational programrﬂéotect women from threats of sexual abuse by police and

undertaken by the Egyptian Government. officers of the State Security Intelligence as a means of

taining information from them.
202. The creation of the Office of Human Rights in th%b aining fhformation fro €

Public Prosecutor’s Department to investigate complaird$3. It further recommends that a proper registry of
of, inter alia, torture. detainees, both police and State Security Intelligence,

which is accessible to members of the public, be established
gﬁ;d maintained.

214. The Committee encourages the EigypGovernment
Syti:ontinue with its policy of upgrading its prison facilities.

203. The Committee was pleasedtolearn ofimproveme
in the quality of some of the Egyptian prisons.

204. The Committee was also pleased to learn t

“hundreds” of torture victims have been compensated
the Egyptian civil courts. 215. The Government of Egypt should provide the

.Committee with information in writing concerning the

295' Thg Cor_nm!ttee IS enc_ouraged by. the extensiNBber and circumstances of deaths in custody over the
dialogue in which it engaged with the Egyptian delegatloBaSt five years

Convention.

206. The ongoing state of emergency in response to the
persistent terrorist threat. This seems to have created a
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P. Liechtenstein 226. In accordance with article 20, paragraph 1, of the
Convention, ifthe Committee receivefiable information
217. The Comittee considered the second periodic repOM'TiCh appears toitto contain well-founded indications that
of Liechtenstein (CAT/C/29/Add.5) atits 384th, 387th an@rture is being systematically practised in the territory of
389th meetings, held on 10, 11 and 12 May 19@oState party, the Committee shall invite that State party
(CAT/CISR.384, 387 and 389), and has adopted tHecooperate in the examination of the information and, to
f0||owing conclusions and recommendations. this end, to submit observations with regard to the
information concerned.

1. Introduction 227. In accordance with rule 69 of the Committee’s rules

218. The Committee welcomes the submission of tR& Procedure, the Secretary-General shall bring to the

report which, although two and one halfyears overdue, v#tention of the Committee information which is, or
prepared in accordance with the guidelines of tR@Pearstobe, submitted for the Committee’s consideration

Committee. The Committee likewise welcomes the ordhder article 20, paragraph 1, of the Convention.
report of the representatives of the State party and fp8. No information shall beeceived by the Gumittee

dialogue with them. if it concerns a State party which, in accordance with
article 28, paragraph 1, of the Convention, declared at the
2. Positive aspects time of ratification of or acession to the Convention that
219. There have been no reports of maltreatment Ibdid not recognize the competence of the Committee
detainees during the period under review. provided for in article 20, unless that State party has

o subsequentlywithdrawn its reservation in accordance with
220. The legal provisions of the State party appear dgicle 28, paragraph 2, of the Convention.
generally conform to those required by the Convention. ) )
229. The Committee’s work under article 20 of the

221. The law and practice of Liechtenstein relating ®onvention thus commenced at its fourth session and
asylum seekers appears to be in conformity with article:gntinued at its fifth to twenty-second session. During

of the Convention. those sessions the Committee devoted the following

number of closed meetings or part of closed meetings to its
3. Factors and difficulties impeding the activities under that article:

application of the provisions of the Convention

222. The Committee is unaware of any factors or
difficulties impeding the application of the provisions of
the Convention.

4. Subjects of concern
223. The Committee raised no gedis of concern.

5. Recommendations

224. The Committee recommends that the State party
continue to implement the terms of the Convention in the
effective way in which it has done in the past.

225. It also recommends that the third periodic report be
presented to the Committee in accordance with its due date.

Chapter V
Activities of the Committee under
article 20 of the Convention
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Sessions Number of closed meetings Slovakia, Slovenia, South Africa, Spain, Sweden,
Fourth 4 Switzerland, Togo, Tunisia, Turkey, Uruguay, Venezuela
Fifth 4 and Yugoslavia. No communication may be considered by
gg&zmh 32 the Committee if it concerns a State party to the
Eighth 3 Convention that has not recognized the competence of the
Ninth 3 Committee to do so.

Ef:\fzmh i 233. Consideration of communications under article 22
Twelfth 4 of the Convention takes place in closed meetings (article
Thirteenth 3 22, paragraph 6). All documents pertaining to the work of
Fourteenth 6 the Committee under article 22, i.e. submissions from the
g'if;feee”rf[‘h i parties and other working documents of the Committee, are
Seventeenth 4 confidential.

Eighteenth 4 234. In carrying out its work under article 22, the
Nineteenth 4 . . .

Twentieth 5 Committee may be assisted by a working group of not more
Twenty-first 3 than five of its members or by a special rapporteur
Twenty-second 8 designated from among its members. The working group

. . . o the special rapporteur submits recommendations to the
230. In accordance with the provisions of article 20 ar‘é b PP

ommittee regarding the fullinent of the conditions of
rules 72 and 73 of the rules of procedure, all documen& d g

. . . . X amissibilityofcommunications or assistsitin anymanner
and proceedings of the @mnittee relating to its functions hich the Committee may decide (rule 106 of the rules of
under article 20 ofthe Convention are confidential and

. O . _procedure of the Committee). Special rapporteurs maytake
the meetings concerning its proceedings under that arti Il%cedural decisions (under rule 108) during inter-
are closed.

sessional periods, thereby expediting the processing of
231. However, in accordance with article 20, paragraglbommunications by the Committee.
5_oftheConvent|on,theCommltteg may_aftercﬁasons 235. A communication may not be declared admissible
WlththeStatepartyconcerneddeC|detomcludeasumm;ﬂmess the State party hasceived the text of the

account of the results_of the proceedings in its annu@émmunication and has been given an opportunity to
report to the State parties and to the Genasabmbly.  , nish information or observations concerning the

guestion of admissibility, including information relating
to the exhaustion of domestic remedies (rule 108, para. 3).
Chapter \_/I ) . ) Within six months after the transmittal to the State party
Consideration of communications of a decision of the Committee declaring a communication

under article 22 of the Convention admissible, the State party shall submit written
explanations or statements to the Committee clarifying the
232. Under article 22 of the Convention against Tortufaatter under consideration and the remedy, if any, which
and Other Cruel, Inhuman or Degrading dtreent or has been taken by it (rule 110, para. 2). In cases that
Punishment, individuals who claim that any of their righf§auire expeditious consideration, the Committee invites
enumerated in the Convention have been violated byhg States parties concerned, if they have nections to
State party and who have exhausted all available dome&fi¢ admissibility of the communications, to furnish
remedies may submit communications to the CommittEBmediately their observations on the merits of the case.

against Torture for consideration. Forty out of 113 Statese. The Committee concludes examination of an
that have acceded to oatified the Convention haveadmissible communication by formulating its Views
declared that they recognize the competence of #kreon in the light of all information made available to it
Committee toeceive and consider commuat®ns under py the complainant and the State party. The Views of the
article 22 of the Convention. Those States are: Alger@ommittee are communicated to the parties (article 22,
Argentina,AustraIia, Austria, Bulgaria, Canada, Croatiﬁaragraph 7, of the Convention and rule 111, para. 3, of
Cyprus, Czech Republic, Denmark, Ecuador, Finlanghe rules of procedure of the Committee) and are made
France, Greece, Hungary, Icelantaly, Liechtenstein, available to the general public. Generally the text of the
Luxembourg, Malta, Monaco, Netherlands, New Zealandommittee’s decisions declaring communications

Norway, Poland, Portugal, Russian Federation, Senegahdmissible under article 22 of the Convention are also
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made public without disclosing the identity of the authodanger of being subjected to torture if returned to Tunisia,
of the communication but identifying the State partiis country of origin. The Committee considered that the
concerned. author could be tortured again in view of his past history
ipf detention and torture, his assistance ofAdNahda

237. Pursuant to rule 112 of its rules of procedure, t ) )
grember and his desertion from the Army.

Committee shallinclude in its annual report a summary
the communications examined. The Committee may al243. In its Views on communication No. 97/1998 (Orhan
include in its annual report the text of its Views undefyas v. Sweden), the Committee found that the State party
article 22, paragraph 7, of the Convention and the textlo&d an obligation to refrain from forcibly returning the
any decision declaring a communication inadmissible.author to Turkey or to any other country where he run a
%eal risk of being expelled or returned to Turkey. The

238. At the time of adoption of the present report th
P P P ommittee considered that, given the human rights

Committee had registered 133 communications wit ion in Turk h hor' litical affiliati d
respect to 19 countries. Out of them, 38 communicatiofguation in Turkey, the author's political affiliation an

had been discontinued and 28 had been declat%%tivitieswiththeKurdishWorkers’ Party (PKK), as well
inadmissible. The Committee had adopted Views withS his history of detention and torture constituted

respect to 34 communications and found violations of tﬁ#tt))st_antlal grougds fgr be;!evmg that he WO.L;Id be at rc;sk
Convention in 16 of them. Finally, 33 communication_gi_ eing arrested and subjected to torture If returned to

remained outstanding. urkey.

239. Atits twenty-first session, the Committee decided fg+4: !N its Viewson communication No. 12667 (J.U.A.
declare two communications admissible, to be considerd SWitzerland), the Committee concluded that the
on the merits. In addition, the Committee declare'(ﬁ‘format'on before it did not show substantial grounds for
inadmissible communications Nos. 66/1997 (P.S.S. p,glieving_ that the author run a personal risk of being
Canada)and 67/1997 (Akhidenor v. Canada), becausetﬁ%r%}ured ifreturned to Nigeria and, therefore, no breach of
did not meet the conditions laid down in article 228 icle 3 ofthe Convention was found. It noteter alia,

subparagraph 5 (b) of the Convention. The text of thegéat the author had never been arrested or subjected to
rture, nor had he claimed that persons in his immediate

decisionsisreproduced in annex VIl to the present repo??. e - X .
circle or individuals who participated in the events which
240. Also at its twenty-first session, the Committegotivated his departure from Nigeria were arrested or
adopted Views in respect of communications Nos. 88/199drtured. Furthermore, it had not been clearly established
(Avedes Hamayak Korban v. Sweden), 91/1997 (A. v. that the author was being sought by the Nigerian police or

Netherlands), 97/1997 (Orhan Ayas v. Sweden), 100/198at the arrest warrant he had furnished was an authentic
(J.U.A. v. Switzerland), 101897 (Halil Haydin V. document.

Sweden) and 110/1998 (Nufiez Chipanav. Venezuela). The

texts of the Committee’s Views are reproduced in ann%fw'd_m its Vievc\lls on Cﬁmmunica_ttion lf\lo. 1d01r<199r? (Hali
VIl to the present report. aydin v. Sweden), the Committee found that the State

party had an obligation, under article 3 of the Convention,
241. Inits Views on communication No. 88/1997 (Avedeg, refrain from forcibly returning the author to Turkey or
Hamayak Korban v. Sweden), the Committee estimategl any other country where he run a real risk of being
that the State party had an obligation to refrain froypelled or returned to Turkey. The Committee reached
forcibly returning the author to Iraq, his country or originthat conclusioninter alia, in view of the author’s family

or to Jordan, in view of the risk he would run of beingyackground, his political activities and affiliation with the
expelled from that country to Iraq. The Committee camekk, his history of detention and torture and the

to its conclusion after considering the author’s history gfdications that he was still wanted by the Turkish
detentionin Iraq as well as the possibility of his being helgthorities.

responsible for his son’s defection from the army. The . L s
Committee also considered that the presentation of té:ge" Inits Views on communication No. 110/1998 (Nufiez

facts bythe author did not raise significant doubts astot ipanav. \_’e”ezue'?)z the C_omr_nittee found 'Fhat the State
general veracity of his claims and noted that the State pap@rtyhad failed to fulfil its obligation under article 3 ofthe

had not expressed doubts in this respect either convention not to extradite the author to Peru. It
considered that, in view of the nature of the accusations

242. In its Views on communication No. 91/1997 (A. Vmade by the Peruvian authorities in requesting the
The Nether-landS), the -Co-mmlttee found that Substant-@ltradition and the type of evidence on which they had
grounds existed for believing that the author would be ifased their request, the author was in a situation where she
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was in danger of being placed in police custody ammuthor had not provided the Committee with any
tortured on her return to Peru. arguments, including medical evidence, which could have

247. Atitstwenty-second session the Committee decidgéplair_ned such inconsistencies. In the circumstances the
to discontinue the consideration of communications®MMittée was not persuaded that the author faced a
Nos. 33/1995. 68/1997, 69/1997, 70/1997, 71/199|?'ersonal an_d substantial risk of being tortured upon his
7211997, 73/1997, 74/1997, 75/1997, 76/1997, 77/19dFUrn to Sri Lanka.

78/1997, 79/1997, 80/1997, 81/1997, 82/1997, 87/1928%3. In its Views on communication No. 112/1998 (H.D.
and 109/1998. It also decided to declare twe Switzerland), the Committee found that the author had
communications admissible, to be considered on the meritst furnished sufficient evidence to support his fears of
at a subsequent session. being arrested and tortured if he was sent back to Turkey,

248. Also at its twenty-second session the Committ&ds country of origin. The Committee therefore concluded

declared inadmissible communication No. 62/1996 (E.Ilr.|at the (jecision of the St_ate party toreturn th_e author to
v. Hungary) on the basis of article 22, paragraph 2 oftr;ré”key did not breach article 3 of the Convention.
Convention. The text of that decision is reproduced i254. In its Views on communication No. 120/1998
annex VII to the present report. (S.S. Elmi v. Australia), the Committee found that the

249. In the course of its twenty-second session yiate party had an obligation, in accordance with article

Committee adopted Views in respect of communicatior%onhe Convention, to refrain from forcibly returning the
Nos. 103/1998 (A and B v. Sweden), 104/1998 (M.B.B. guthor to Somalia or to any other country where he runs

Sweden), 106/1998 (N.P. v. Australia), 112/1998 (H.D. g.riskofbeing expelled or returned to Somalia. In adopting
Switzerland) and20/1998 (Sadiq Shek Elmiv. Australia). its Views the Committee considered that given the absence

The text of the Views is reproduced in annex VII to th8' @ central government in Somalia and the fact that the
present report warring factions exercise certain prerogatives that are

comparable to those normally exercised by legitimate
250. Inits Views on communication No. 103/1998 (Aangovernments, the members of those factions could fall
B v. Sweden), the Committee considered that the authoggthin the phrase “public officials or other persons acting
nationals of the Islamic Republic of Iran, had nofy an official capacity” contained in article 1 of the

substantiated their claim that they would risk beingonvention. The Committee also took into consideration
subjected to torture if they were returned to their countrpe sjtuation of human rights in Somalia as well as the fact
The Committee therefore concluded that the decision of theat the author’s family belonged to a minority clan and

State party to return the authors to the Islamic RepublicREd peen particularly targeted in the past by one of the
Iran did not indicate a breach of article 3 of thenain clans operating in the country.

Convention.

251. With respect to communication No. 104/199

(M.B.B. v. Sweden), the Committee was of the view tha%hapter Vil

the information before it did not show substantial grounds  Future meetings of the Committee

for believing that the author, who claimed to have been a

member ofthe Iranian Revolutionary Guards and deserte@s  |n accordance with rule 2 of its rules of procedure,
run a personal risk of being tortured if he was sent back fRe Committee shall normally hold two regular sessions
the Islamic Republic of Iran. The Committee thereforgach year. Regular sessions of the Committee shall be
concluded that the decision of the State partytoreturntignvened at dates decided by the Committee in
author to his country of origin did not indicate a breach Qfonsultation with the Secretary-General, taking into
article 3 of the Convention. account the calendar of conferences as approved by the

252. With respect to communication No. 106/1998 (N.f@eneral Assembly.

v. Australia), the Committee considered that by returningss. As the calendar of meetings held within the
the author to Sri Lanka, his country or origin, the Statgamework of the United Nations is submitted by the
party would not breach article 3 of the Conventiongecretary-General on a biennial basis for the approval of
Although the Committee considered that complete accurage Committee on Conferences and the Gerfessémbly,

is seldom to be expected from victims of torture, it noteghe Committee took decisions on the schedule of its
the important inconsistencies in the author’s statementgetings to be held in 2000 and 2001.
before the Australian authorities. It also noted that the
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257. Atits 386th meeting on 11 May 1999, the Committee
decided to hold its regular sessions for the next biennium
at the United Nations Office at Geneva on the following

dates:
Twenty-fourth 1-19 May 2000
Twenty-fifth 13-24 November 2000
Twenty-sixth 30 April-18 May 2001
Twenty-seventh 12-23 November 2001
Chapter VIl

Adoption of the annual report of
the Committee

258. In accordance with article 24 of the Convention, the
Committee shall submit an annual report on its activities
to the States parties and to the Genéisdembly.

259. Since the Committee will hold its second regular
session of each calendar year in late November, which
coincides with the regular sessions of the General
Assembly, the Cmmittee decided to adopt its annual
report at the end of its spring session for appropriate
transmission to the General Assembly during the same
calendar year.

260. Accordingly, at its 390th meeting held on 14 May
1999, the Committee considered the draft report on its
activities at its twenty-first and twenty-second sessions
(CAT/C/XXII/CRP.1 and Add.1-8). The report, as
amended in the course of the discussion, was adopted by
the Committee unanimously. An account of the activities
of the Committee at its twenty-third session (8 to 19
November 1999) will be included in the annual report of
the Committee for 2000.

Notes

t Official Records of the General Assembly, Forty-fifth
Session, Supplement No. @¥45/44), paras. 14-16.

2 |bid., Forty-ninth Session, Supplement No.(A49/44),
paras. 12-13.

Annex |
States that have signed, ratified or acceded to the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment as at 14 May 1999
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Date of receipt of the
instrument of ratification or

State Date of signature accession

Afghanistan 4 February 1985 1 April 1987
Albania 11 May 1992

Algeria 26 November 1985 12 September 1989
Antigua and Barbuda 19 July 1993
Argentina 4 February 1985 24 September 1986
Armenia 13 September 1993
Australia 10 December 1985 8 August 1989
Austria 14 March 1985 29 July 1987
Azerbaijan 16 August 1996
Bahrain 6 March 1998
Bangladesh 5 October 1998
Belarus 19 December 1985 13 March 1987
Belgium 4 February 1985

Belize 17 March 1986

Benin 12 March 1992
Bolivia 4 February 1985 12 April 1999

Bosnia and Herzegovina
Brazil

Bulgaria

Burkina Faso
Burundi

Cambodia
Cameroon

Canada

Cape Verde

Chad

Chile

China

Colombia

Costa Rica

Céte d’lvoire
Croatia

Cuba

Cyprus

Czech Republic
Democratic Republic of the Congo
Denmark
Dominican Republic
Ecuador

Egypt

El Salvador

Estonia

Ethiopia

6 March 1992
23 September 1985 28 September 1989
10 June 1986 16 December 1986
4 January 1999
18 February 1993
15 October 1992
19 December 1986
23 August 1985 24 June 1987
4 June 1992
9 June 1995
23 September 1987 30 September 1988
12 December 1986 4 October 1988
10 April 1985 8 December 1987
4 February 1985 11 November 1993
18 December 1995
8 October 1991
27 January 1986 17 May 1995
9 October 1985 18 July 1991
1 January 1993
18 March 1996

4 February 1985 27 May 1987
4 February 1985
4 February 1985 30 March 1988

25 June 1986

17 June 1996
21 October 1991
14 March 1994
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30

State

Date of signature

Date of receipt of the
instrument of ratification or
accession

Finland
France
Gabon
Gambia
Georgia
Germany
Greece
Guatemala
Guinea
Guyana
Honduras
Hungary
Iceland
India
Indonesia
Ireland
Israel

Italy

Jordan
Kazakhstan
Kenya
Kuwait
Kyrgyzstan
Latvia
Libyan Arab Jamahiriya
Liechtenstein
Lithuania
Luxembourg
Malawi

Mali

Malta
Mauritius
Mexico
Monaco
Morocco
Namibia
Nepal
Netherlands
New Zealand
Nicaragua
Niger
Nigeria

Norway

4 February 1985
4 February 1985
21 January 1986
23 October 1985

13 October 1986
4 February 1985

30 May 1986
25 January 1988

28 November 1986

4 February 1985
14 October 1997
23 October 1985

28 September 1992

22 October 1986
4 February 1985

27 June 1985

22 February 1985

18 March 1985

8 January 1986

4 February 1985

14 January 1986

15 April 1985

28 July 1988
4 February 1985

30 August 1989
18 February 1986

26 October 1994
1 October 1990
6 October 1988

5 January 1990

10 October 1989
19 May 1988

5 December 1996
15 April 1987
23 October 1996

28 October 1998

3 October 1991
12 January 1989
13 November 1991
26 August 1998
21 February 1997
8 March 1998
5 September 1997
14 April 1992
16 May 1989
2 November 1990
1 February 1996
29 September 1987
11 June 1996
26 February 1999
13 September 1990
9 December 1992
23 January 1986
6 December 1991
21 June 1993
28 November 1994
14 May 1991
21 December 1988
10 December 1989

5 October 1998

9 July 1986
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Date of receipt of the
instrument of ratification or

State Date of signature accession
Panama 22 February 1985 24 August 1987
Paraguay 23 October 1989 12 March 1990
Peru 29 May 1985 7 July 1988
Philippines 18 June 1986
Poland 13 January 1986 26 July 1989
Portugal 4 February 1985 9 February 1989

Republic of Korea
Republic of Moldova
Romania

Russian Federation
Saudi Arabia
Senegal
Seychelles

Sierra Leone
Slovakia

Slovenia

Somalia

South Africa

Spain

Sri Lanka

Sudan

Sweden
Switzerland

Tajikistan

The former Yugoslav Republic of Macedonia

Togo
Tunisia
Turkey
Uganda
Ukraine

United Kingdom of Great Britain and Northern Ireland
United States of America

9 January 1995
28 November 1995
18 December 1990

10 December 1985 3 March 1987

4 February 1985

18 March 1985

29 January 1993
4 February 1985

4 June 1986
4 February 1985
4 February 1985

25 March 1987
26 August 1987
25 January 1988

27 February 1986
15 March 1985
18 April 1988

23 September 1997
21 August 1986
5 May 1992

29 May 1993

16 July 1993

24 January 1990
10 December 1998
21 October 1987

3 January 1994

8 January 1986
2 December 1986
11 January 1995
12 December 1994
18 November 1987
23 September 1988
2 August 1988
3 November 1986
24 February 1987
8 December 1988
21 October 1994

Uruguay 4 February 1985 24 October 1986
Uzbekistan 28 September 1995
Venezuela 15 February 1985 29 July 1991
Yemen 5 November 1991
Yugoslavia 18 April 1989 10 September 1991
Zambia 7 October 1998

2 Accession.

b Succession.
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Annex Il
States parties that have declared, at the time of ratification or
accession, that they do not recognize the competence of the
Committee provided for by article 20 of the Convention, as at
14 May 1999

Afghanistan
Bahrain
Belarus
Bulgaria
China
Cuba

Israel
Kuwait
Morocco
Saudi Arabia
Ukraine
Zambia

& Total of twelve (12) States parties.
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Annex Il

States parties that have made the declarations provided for in

articles 21 and 22 of the Conventiofas at 14 May 1999
State party Date of entry into force
Algeria 12 October 1989
Argentina 26 June 1987
Australia 29 January 1993
Austria 28 August 1987
Bulgaria 12 June 1993
Canada 24 July 1987
Croatia 8 October 1991
Cyprus 8 April 1993
Czech Republic 3 September 1996
Denmark 26 June 1987
Ecuador 29 April 1988
Finland 29 September 1989
France 26 June 1987
Greece 5 November 1988
Hungary 26 June 1987
Iceland 22 November 1996
Italy 11 February 1989
Liechtenstein 2 December 1990
Luxembourg 29 October 1987
Malta 13 October 1990
Monaco 6 January 1992
Netherlands 20 January 1989
New Zealand 9 January 1990
Norway 26 June 1987
Poland 12 June 1993
Portugal 11 March 1989
Russian Federation 1 October 1991
Senegal 16 October 1996
Slovakia 17 April 1995
Slovenia 16 July 1993
South Africa 10 December 1998
Spain 20 November 1987
Sweden 26 June 1987
Switzerland 26 June 1987
Togo 18 December 1987
Tunisia 23 October 1988
Turkey 1 September 1988
Uruguay 26 June 1987
Venezuela 26 April 1994
Yugoslavia 10 October 1991

@ The United Kingdom of Great Britain and Northern Ireland and the United States of America
made only the declarations provided for in article 21 of the Convention.
b Total of 40 States parties.
Annex IV
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Membership of the Committee against Torture in 1999

Country of Term expires on
Name of member nationality 31 December
Mr. Peter Thoma8urns Canada 1999

Mr. Guibril Camara Senegal 1999

Mr. Sayed Kasser&l Masry Egypt 2001

Mr. AlejandroGonzalez Poblete Chile 1999

Mr. AndreasMavrommatis Cyprus 1999

Ms. AdaPolajnar-Pavénik Slovenia 1999

Mr. Anténio Silva Henriques Gaspar Portugal 2001

Mr. BentSgrensen Denmark 2001

Mr. Alexander M.Yakovlev Russian Federation 2001
Mr. Yu Mengjia China 2001
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Second periodic reports

Second periodic reports due in 1992 (26)

State party

Second periodic report
date due

Date of submission

Symbol

Afghanistan
Argentina
Austria
Belarus
Belize
Bulgaria
Cameroon
Canada
Denmark
Egypt
France
Hungary
Luxembourg
Mexico

Norway
Panama
Philippines
Russian Federation
Senegal
Spain
Sweden
Switzerland
Togo
Uganda
Ukraine
Uruguay

25 June 1992
25 June 1992
27 August 1992
25 June 1992
25 June 1992
25 June 1992
25 June 1992
23 July 1992
25 June 1992
25 June 1992
25 June 1992
25 June 1992
28 October 1992
25 June 1992

25 June 1992

22 September 1992
25 June 1992

25 June 1992

25 June 1992

19 November 1992
25 June 1992

25 June 1992

17 December 1992
25 June 1992

25 June 1992

25 June 1992

29 June 1992
12 October 1998
15 September 1992

19 June 1998

11 September 1992
22 February 1995
13 April 1993

19 December 1996
23 September 1992
3 August 1998

21 July 1992 and

28 May 1996

25 June 1992

21 September 1992

17 January 1996
27 March 1995
19 November 1992
30 September 1992
28 September 1993

31 August 1992
25 March 1996

CAT/C/17/Add.2
CAT/C/17/Add.21
CAT/C/17/Add.6

CAT/C/17/Add.19

CAT/C/17/Add.5
CAT/C/17/Add.13
CAT/C/17/Add.11
CAT/C/17/Add.18
CAT/C/17/Add.8
CAT/C/17/Add.20

CAT/C/17/Add.3 and Add.17

CAT/C/17/Add.1
CAT/C/17/Add.7

CAT/C/17/Add.15
CAT/C/17/Add.14
CAT/C/17/Add.10

CAT/C/17/Add.9
CAT/C/17/Add.12

CAT/C/17/Add.4
CAT/C/17/Add.16

Second periodic reports due in 1993 (9)

State party

Second periodic report
date due

Date of submission

Symbol

Chile
China
Colombia
Ecuador
Greece
Guyana
Peru
Tunisia
Turkey

29 October 1993
2 November 1993
6 January 1993
28 April 1993

4 November 1993
17 June 1993

5 August 1993

22 October 1993
31 August 1993

16 February 1994
2 December 1995
4 August 1995
21 April 1993

6 December 1993

20 January 1997
10 November 1997

CAT/C/20/Add.3
CAT/C/20/Add.5
CAT/C/20/Add.4
CAT/C/20/Add.1
CAT/C/20/Add.2

CAT/C/20/Add.6
CAT/C/20/Add.7

Second periodic reports due in 1994 (11)
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Second periodic report

State party date due Date of submission Symbol

Algeria 11 October 1994 23 February 1996 CAT/C/25/Add.8
Australia 6 September 1994

Brazil 27 October 1994

Finland 28 September 1994 11 September 1995 CAT/C/25/Add.7
Guinea 8 November 1994

Italy 10 February 1994 20 July 1994 CAT/C/25/Add.4
Libyan Arab 14 June 1994 30 June 1994 CAT/C/25/Add.3
Jamahiriya

Netherlands

Poland
Portugal

United Kingdom of
Great Britain and
Northern Ireland

19 January 1994

24 August 1994
10 March 1994
6 January 1994

14 April 1994 and CAT/C/25/Add.1, 2 and 5
16 June 1994 and
27 March 1995

7 May 1996
7 November 1996
25 March 1995

CAT/C/25/Add.9
CAT/C/25/Add.10
CAT/C/25/Add.6

Second periodic reports due in 1995 (7)

Second periodic report

State party date due Date of submission Symbol

Germany 30 October 1995 17 December 1996 CAT/C/29/Add.2
Guatemala 3 February 1995 13 February 1997 CAT/C/29/Add.3
Liechtenstein 1 December 1995 3 September 1998 CAT/C/29/Add.5
Malta 12 October 1995 29 September 1998 CAT/C/29/Add.6
New Zealand 8 January 1995 25 February 1997 CAT/C/29/Add.4
Paraguay 10 April 1995 10 July 1996 CAT/C/29/Add.1
Somalia 22 February 1995

Second periodic reports due in 1996 (10)

Second periodic report

State party date due Date of submission Symbol

Croatia 7 October 1996 5 March 1998 CAT/C/33/Add.4

Cyprus 16 August 1996 12 September 1996 CAT/C/33/Add.1

Estonia 19 November 1996

Israel 1 November 1996 6 December 1996 andCAT/C/33/Add.2/Rev.1
7 February 1997
26 February 1998 CAT/C/33/Add.3
(special report)

Jordan 12 December 1996

Nepal 12 June 1996

Romania 16 January 1996

Venezuela 27 August 1996

Yemen 4 December 1996

Yugoslavia 9 October 1996

Second periodic reports due in 1997 (8)
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Second periodic report

State party date due Date of submission Symbol
Benin 10 April 1997
Bosnia and 5 March 1997
Herzegovina
Cambodia 13 November 1997
Cape Verde 3 July 1997
Czech Republic 31 December 1997
Latvia 13 May 1997
Monaco 4 January 1997
Seychelles 3 June 1997
Second periodic reports due in 1998 (8)
Second periodic report
State party date due Date of submission Symbol

Antigua and Barbuda 17 August 1998

Armenia 12 October 1998

Burundi 19 March 1998

Costa Rica 10 December 1998

Mauritius 7 January998 8 June 1998
Morocco 20 July 1998 2 September 1998
Slovakia 27 May 1998

Slovenia 14 August 1998

CAT/C/43/Add.1
CAT/C/43/Add.2

Second periodic reports due in 1999 (7)

Second periodic report

Symbol

State party date due Date of submission
Albania 9 June 1999

Ethiopia 12 April 1999

Georgia 24 November 1999

Namibia 27 December 1999

Sri Lanka 1 February 1999

The former Yugoslav 11 December 1999
Republic of Macedonia

United States of
America

19 November 1999
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Third periodic reports

Third periodic reports due in 1996 (26)

State party

Third periodic report
date due

Date of submission

Symbol

Afghanistan
Argentina
Austria
Belarus
Belize
Bulgaria
Cameroon
Canada
Denmark
Egypt
France
Hungary
Luxembourg
Mexico
Norway
Panama
Philippines
Russian Federation
Senegal
Spain
Sweden
Switzerland
Togo
Uganda
Ukraine
Uruguay

25 June 1996
25 June 1996
27 August 1996
25 June 1996
25 June 1996
25 June 1996
25 June 1996
23 July 1996
25 June 1996
25 June 1996
25 June 1996
25 June 1996
28 October 1996
25 June 1996
25 June 1996
22 September 1996
25 June 1996
25 June 1996
25 June 1996
19 November 1996
25 June 1996
25 June 1996
17 December 1996
25 June 1996
25 June 1996
25 June 1996

26 September 1996

5 July 1996
30 October 1998

25 June 1996
6 February 1997
19 May 1997

18 November 1996
23 August 1996
7 November 1996

19 June 1996

CAT/C/34/Add.5

CAT/C/34/Add.3
CAT/C/34/Add.11

CAT/C/34/Add.10
CAT/C/34/Add.2
CAT/C/34/Add.8

CAT/C/34/Add.9

CAT/C/34/Add.7
CAT/C/34/Add.4
CAT/C/34/Add.6

CAT/C/34/Add.1

Third periodic reports due in 1997 (9)

State party

Third periodic report
date due

Date of submission

Symbol

Chile
China
Colombia
Ecuador
Greece
Guyana
Peru
Tunisia
Turkey

29 October 1997
2 November 1997
6 January 1997
28 April 1997

4 November 1997
17 June 1997

5 August 1997

22 October 1997
31 August 1997

5 May 1999

12 December 1998

CAT/C/39/Add.2

CAT/C/39/Add.1
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Third periodic reports due in 1998 (11)

Third periodic report

State party date due Date of submission Symbol
Algeria 11 October 1998
Australia 6 September 1998

Brazil 27 October 1998
Finland 28 September 1998
Guinea 8 November 1998
Italy 10 February 1998
Libyan Arab Jamahiriya 14 June 1998
Netherlands 19 January 1998
Poland 24 August 1998

10 March 1998

6 January 1998

16 November 1998

22 July 1998
2 September 1998
3 September 1998
11 November 1998
2 February 1999
2 April 1998

Portugal

United Kingdom of
Great Britain and
Northern Ireland

CAT/C/44/Add.6

CAT/C/44/Add.2
CAT/C/44/Add.3
CAT/C/44/Add.4

CAT/C/44/Add.5
CAT/C/44/Add.7
CAT/C/44/Add.1

Third periodic reports due in 1999 (7)

Third periodic report

State party date due Date of submission Symbol
Germany 30 October 1999
Guatemala 3 February 1999

Liechtenstein 1 December 1999

Malta 12 October 1999
New Zealand 8 January 1999
Paraguay 10 April 1999
Somalia 22 February 1999
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Annex VI

Country rapporteurs and alternate rapporteurs for the
reports of States parties considered by the Committee at
its twenty-first and twenty-second sessions

Twenty-first session

Report

Rapporteur Alternate

Tunisia:
second periodic report
(CAT/C/20/Add.7)

Yugoslavia:

initial report
(CAT/C/16/Add.7)
Iceland:

initial report
(CAT/C/37/Add.2)
Croatia:

second periodic report
(CAT/C/33/Add.4)

United Kingdom:
third periodic report

El Masry Camara

Yakovlev Zupan¢i¢

Sgrensen Mavrommatis

Silva Henriques Gaspar Zuparti¢

(CAT/C/44/Add.1) Burns Sgrensen
Hungary:

third periodic report

(CAT/C/34/Add.10) Mavrommatis Yu
Twenty-second session

Report Rapporteur Alternate

The former Yugoslav Republic of Macedonia:

initial report
(CAT/C/28/Add.4)

Mauritius:
second periodic report
(CAT/C/43/Add.1)

Venezuela:
initial report
(CAT/C/16/Add.8)

Bulgaria:
second periodic report
(CAT/C/17/Add.19)

Italy:
third periodic report
(CAT/C/44/Add.2)

Luxembourg:
second periodic report
(CAT/C/44/Add.20)

Libyan Arab Jamahiriya:

third periodic report
(CAT/C/44/Add.3)

Yakovlev Burns

Mavrommatis El Masry

Gonzalez Poblete Silva Henriques Gaspar
Sgrensen Yakovlev

El Masry Burns

Silva Henriques Gaspar Camara

Sgrensen Yu
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Report

Rapporteur

Alternate

Morocco:
second periodic report
(CAT/C/43/Add.2)

Egypt:
third periodic report
(CAT/C/34/Add.11)

Liechtenstein:
second periodic report
(CAT/C/29/Add.5)

Camara

Burns

Burns

Silva Henriques Gaspar

Mavrommatis

Yu
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Annex VII
Views and decisions of the Committee against Torture under
article 22 of the Convention
A. Views

1. Communication No. 881997

Submitted by Avedes Hamayak Korban
[represented by counsel]

Alleged victim The author
State party Sweden
Date of communicatianJune 1997

The Committe@gainst Torture established under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 16 November 1998,

Having concludedts consideration of communication No. 88/1997, submitted to
the Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment,

Having taken into accourall information made available to it by the author of the
communication, her counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is Mr. Avedes Hamayak Korban, an Iraqi citizen
born in 1940, currently residing in Sweden where he is seeking asylum. He claims that
his forced return to Irag would constitute a violation by Sweden of article 3 of the
Convention against Torture. He is represented by counsel.

Facts as presented by the author

2.1 The author was a resident of Kuwait since October 1967. He states that, because
of his opposition to the Iraqgi regime, he stayed in Kuwait as a refugee after the Gulf war.
However, because of his nationality, he was imprisoned on three occasions, tortured, in
particular through electric shocks, and finally deported to Iraq on 22 September 1991.
Upon arrival at the border he was arrested and transferred to Baghdad, where he was
interrogated at the headquarters ofthe Iraqi intelligence services. Later on he was released
on bail and ordered to report daily to the government representative in his neighbourhood,
as he was suspected of being an informer for the Kuwaiti authorities on the grounds that
he did not leave Kuwait when the Iragi army withdrew. He states that he managed to leave
the country with his family through bribes and arrived in Jordan, his wife’s country of
nationality.

2.2 InJordan he was refused a residence permitin November 1991 and was only given
a six-month temporary visa. When that visa expired he had to pay one dinar for each day
he remained in the country. He states that he triedasessfully to obtain permanent
residence. In 1993 he went back to Iraq to visit his dying mother and was first kept in
detention for 14 days and then under house arrest, having to report to the government
representative everyday. According to the author, this representative advised him to leave
Iraqg since his safetyin the countrywas at risk. He went back to Jordan where he remained,
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without a residence permit, until June 1994. He arrived in Sweden via Turkeyon 13 June
1994. His son lives in Sweden where he obtained a permanent residence permit after
having deserted from Iraqi military service during the Gulf war. The author alleges that,
according to Iraqgi law, he is considered responsible for his son’s defection, and for that
reason as well his situation in Irag would be difficult. The author’s wife and daughters
are apparently still living in Jordan.

2.3 On 26 September 1994 the Swediimiigration Board decided teject the author’s
application for a residence permit and ordered his expulsion to Jordan. The Board found
that the author’s connections with Jordan constituted substantial grounds to assume that
he would be received in that country and that there was no danger for him to be sent from
Jordan to Iraq. The Aliens Appeals Board, sharing the opinion of the Swedish
Immigration Board, dismissed the author’s appeal on 11 September 1996. In 1997 the
author lodged three new applications which vadresjected by the Aliens Appeals Board.

Complaint

3.1 The author claims that his return to Irag would constitute a violation of article 3
of the Convention against Torture by Sweden, since there are risks that he would be
arrested and subjected to torture in that country. He ds8mg that, not having a
residence permit in Jordan, it is unsafe for him to return to that country from which he
fears to be sent backto Iraq since the Jordan police work closely with the Iragi authorities.

3.2 Insupportof his claim the author provides the Committee with copies of two letters
dated 20 Decembdi994 and 17 October 1996 in which the Office of the United Nations
High Commissioner for Refugees (UNHCR) informed the Swedish Aliens Appeals Board
that foreigners married to Jordanian women did not enjoy any preferential treatment when
applying for residence permits in Jordan and that marriage to a Jordanian citizen was
not grounds for being granted residency in Jordan; special authorization had to be
obtained from the Ministry of Interior. He also provided copy of a letter dated 27 March
1997 in which UNHCR informed the Advice Bureau for Asylum Seekers and Refugees
in Stockholm about cases of Iragis denied entry or readmission into Jordan upon being
returned from Sweden and Denmark.

State party’s observations

4.1 On 16 September 1997 the Committee, acting through its Special Rapporteur for
new communications, transmitted the communication to the State party for comments
and requested the State party not to expel or deport the author to Jordan or Iraq while his
communication was under consideration by the Committee.

4.2 Inits submission to the Committee the State party indicates that the author applied
from Jordan for a visa to Sweden in September 1993 and that in his application he stated
that he had permission to stay in Jordan. The applicationejaged by the Swedish
Immigration Board on 14 8&cembefd 993. He then entered Sweden on 13 June 1994 and
applied for asylum on the following day, claiming that he did not dare to stay in Jordan
as he feared that, due to the presence of the Iraqi security police in that country, he might
be sent back to Irag where he risked being persecuted.

4.3 The Swedish Immigration Board and the Aliens Appeals Board dismissed his
applications and ordered his expulsion to Jordan. However, following the Committee’s
request not to expel the author to Iraq or Jordan while his communication was under
consideration by the @umittee, the Swedish Immigration Board decided on 24 September
1997 to stay the enforcement of its decision until further notice, pending the Committee’s
final decision in the matter.
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4.4 With respect to the admissibility of the communication, the State party submits that
the author can at any time lodge a new application fetrekamination of the case,
provided that new circumstances are adduced that could call for a different decision.
However, it does not raise any objection to the admissibility.

4.5 Asfor the merits, the State party contends that, in determining whether the forced
return of the author would constitute a breach of article 3 ofthe Convention, the following
issues should be examined: (a) the general situation of human rights in Jordan and Iraq;
(b) the general situation of Iraqi refugees in Jordan; and (c) the author’s personal risk
of being subjected to torture in Jordan or after having being deported from Jordan to Iraq.

4.6 Regardingthe general situation of human rights in Jordan, the State party finds no
grounds for asserting that there exists in Jordan a consistent pattern of gross, flagrant
or mass violations of human rights. Such pattern, however, seemsto existin Iraq. In view
of that, Iragi nationals are normally not expelled from Sweden to their country of origin,
unless the immigration authorities find that there are objections to their presence in
Sweden from the point of view of security.

4.7 Asfor the general situation of Iraqi refugees in Jordan, the State party refers to two
letters submitted to the Aliens Appeals Board on 28 October 1996 and 22 September 1997
respectively, in which Amnesty International expresses concern for the security of Iraqi
nationals who are returned from Sweden to Jordan. According to Amnesty, Iraqgi citizens
are usually granted a temporary residence permit of up to six months and after that they
have to pay a daily fee to be able to stay in Jordan. Those who cannot pay the fee or who
are found without a valid passport are put in custody while awaiting deportation. There
are several cases known to Amnesty International of Iraqis being detained and tortured
in Iraq after deportation from Jordan.

4.8 The State party alsoreferstothe contents otibeeamentioned letter of 27 March

1997 from UNHCR to the Advice Bureau for Asylum Seekers and Refugees. In addition,
it mentions the latest annual report on Jordan of the United States Department of State,
according to which since 1991 thousands of Iraqgis have sought asylum in Jordan, where
they have been given assistance by UNHCR. The report mentions, however, two cases
of forced expulsion of Iragis to Iraq in 1997.

4.9 According toinformationeceived through diploatic channels by the State party,
although Jordan has not ratified the 1951 Convention relating to the Status of Refugees
it has expressed its willingness to follow the principles contained in that Convention and
the Jordanian authorities seem to have a particular understanding for the difficult situation
ofthe Iragis. In spite of that, Iragis who return from Europe are not welcome. Even though
the Jordanian authorities claim that Iraqgis are only sent back to Iraq with their voluntary
written approval, it cannot be ruled out that some Iraqis have been sent to Irag against
their will. Although Jordan can be characterized as a rather safe countryfor Iragi refugees,
their situation may change from time to time depending on the political situation. The
relations between Jordan and Iraq haeently been “nanalized”, and this may affect

the situation of Iraqgi refugees. According to UNHCR, if an Iragi is returned to Jordan
after expulsion from Sweden and it is known to the Jordanian authorities that he has been
staying in Sweden, he will probably be expelled also from Jordan. Most member States
of the European Union do not seem to regard Jordan as a safe third country for Iraqi
citizens.

4.10 The State party indicates that the information referred to in the previous paragraph
was not available to the Swedish Immigration Board and the Aliens Appeals Board when
they made their decisions concerning the author’s application for asylum. It can be
inferred from it, however, that Iragi refugeesin Jordan, in particular those who have been
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returned to Jordan from a European country, are not entirely protected from being
deported to Iraq.

4.11 With regard to the personal risk of being subjected to torturetabe@rty notes

that the author has not expressed any fear with respect to Jordan. As for Iraq, in view of
the human rights situation in that country and taking into considerati@n,alia, the
escape of the author’s son from military service and the treatment that th esdletieatly
received from the Iraqi police during his stays in Iraq after leavingeftyvt can be said

that substantial grounds exist for believing that, if returned to Iraq, the author would be
in danger of being subjected to torture. The question tmadires to be considered is
whether the author would run a real risk of being deported to Iraq from Jordan. The State
party abstains from making an evaluation of its own.

4.12 In a further submission dated 6 November 1998 the State party stated that Jordan
and UNHCR had recently agreed on a Memorandum of Understanding regarding the rights
of refugees in Jordan. The Memorandum contains the same definition of refugee as
appears in article 1 of the 1951 Geneva Convention, confirming the principle of non-
refoulement regarding citizens of a third country who have been recognized as refugees
by UNHCR. Thus, the Memorandum is an additional sign of Jordahisgness to follow

the principles contained in the Geneva Convention. There are also other signs of
increasing cooperation between Jordanian authorities and UNHCR and of a wider
understanding for the situation of Iraqi refugees.

Counsel’s comments

5.1 In her comments to the State party’s submission counsel stresses that the author’s
last application for asylum wa®jected on 28 Agust 1997. By then, the Swedish
authorities had enoughlrable information at their disposal to consider that Jordan would

not be a safe country for the author, since he would be at risk of being deported to Iraq
and subjected to torture in that country.

5.2 With respect to the observations made by the State party on 6 November 1998
counsel submits copy of a letter from the UNHCR dated 11 November 1998 in which she
is informed that although UNHCR considers the signature of the Memorandum of
Understanding as a very positive development it does not alter UNHCR’s view that Jordan
is not a safe country of asylum for Iraqgi nationals. First, the Memorandum retains an
important time limitation. According to its article 5 a refugee shoeteive legaltatus

and UNHCR would endeavour to find recognized refugees a durable solution be it
repatriation to the country of origin or resettlement in a third country. The sojourn of
recognized refugees should not exceed six months. Secondly, the Jordaniaitiesithor
do not apply the Memorandum to deportees from third countries. Their practice with
regard to Iragi nationals deported back to Jordan from third countries is either to allow
their departure to Iraqg or to allow them to travel to any third country of their choice,
including the country of deportation.

Issues and preeedings before the Gmmittee

6.1 Beforeconsidering anyclaims contained in acommunication, then@tee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, as it is required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure of international investigation or settlement. The Committee also notes
that all domestic remedies have been exhausted and finds that no further obstacles to the
admissibility of the communication exist. Since both the State party and the author’s
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counsel have provided observations on the merits of the communication, the Committee
proceeds with the considdion of those merits.

6.2 The issue before the Committee is whether the forced return of the author to Iraq
or Jordan would violate the obligation of Sweden under article 3 of the Convention not
to expel or to return a person to another State where there are substantial grounds for
believing that he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of bgangesib

to torture upon return to Iraqg. In reaching this decision, the Committee must take into
account all relevant considerations, pursuant to paragraph 2 of article 3, including the
existence of a consistent pattern of gross, flagrant or mass violations of human rights.
The aim of the determination, however, is to establish whether the individual concerned
would be personally at risk of being $edted to torture in the country to which he or she
would return. The existence of a consistent pattern of gross, flagrant or mass violations
of human rights in a country does not as such constitute a sufficient ground for
determining that a particular person would be in danger of being subjected to torture upon
his return to that country; specific grounds must exist indicating that the individual
concerned would be personally at risk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person cannot be considered to be
in danger of being subjected to torture in his or her specific circumstances.

6.4 The Committee is aware of the serious human rights situation in Irag and considers
that the author’s history of detention in that country as well as the possibility of his being
held responsible for his son’s defection from the army should be taken into account when
determining whether he would be in danger of being subjected to torture upon his return.
The Committee also considers that the presentation of the facts by the author do not raise
significant doubts as to the general veracity of his claims and notes that the State party
has not expressed doubts in this respect either. In the circumstances, the Committee
considers that substantial grounds exist for believing that the author would be in danger
of being subjected to torture if returned to Irag.

6.5 The Committee notes that the Swedish immigration autikerhad ordered the
author’s expulsion to Jordan and that the State party abstains from making an evaluation
oftherisk that the author will be deported to Iraq from Jordan. It appears from the parties’
submissions, however, that such risk cannot be excluded, in view of the assessment made
by different sources, including UNHCR, based on reports indicating that some Iragis have
been sent by the Jordanian authorities to Iraq against their will, that marriage to a
Jordanian woman does not guarantee a residence permitin Jordan and that this situation
has not improved after the signature of a Memorandum of Understanding between the
UNHCR and the Jordanian authorities regarding the rights of refugees in Jordan. The
State party itself has recognized that Iraqi citizens who are refugees in Jordan, in
particular those who have been returned to Jordan from a European country, are not
entirely protected from being deported to Irag.

7. In the light of the above, the @umnittee is of the view that, in the pi@ling
circumstances, the State party has an obligation to refrain from forcibly returning the
author to Irag. It also has an obligation to refrain from forcibly returning the author to
Jordan, in view of the risk he would run of being expelled from that country to Iraq. In
this respect the Committee refers to paragraph 2 of its general comment on the
implementation of article 3 of the Convention in the context of article 22, according to
which “the phrase ‘another State’ in article 3 refers to the State to which the individual
concerned is being expelled, returned or extradited, as well as to any State to which the
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author may subsequently be expelled, returned or extradited”. Furthermore, the Committee
notes that although Jordan is a party to the Convention, it has not made the declaration
under article 22. As a result, the author would not have the possibility of submitting a
new communication to the Committee if he was threatened with deportation from Jordan
to Irag.

[Done in English, French, Russian and Spanish, the English text being the original
version.]

Communication No. 911997

Submitted by A. (name withheld)
[represented by counsel]

Alleged victim The author
State party The Netherlands
Date of communicatian23 October 1997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 13 November 1998,

Having concludedts consideration of communication No. 88/1997, submitted to
the Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment,

Having taken into accourall information made available to it by the author of the
communication, her counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is A., a Tunisian citizen born in 1972, currently
residing in the Netherlands, where he is seeking asylum. He claims that his forced return
to Tunisia would constitute a violation by the Netherlands of article 3 of the Convention
against Torture. He is represented by counsel.

Facts as presented by the author

2.1 Author reports that he has had problems with the Tunisian authorities since he was
a student because he used to criticize the Government at school. Because of that and an
argument he had with his headmaster about a private issue he was dismissed from school
in 1988. In Julyl989 he travelled to France with a temporary visa and worked there
illegally. He had the intention to study in France but after eight months was caught and
sent back to Tunisia. Three months later he travelled again to France but he was again
caught 13 days after his arrival and sent back.

2.2 After his return to Tunisia the author started private lessons with a teacher who
happened to be a prominent member of the illé¢dahdamovement although he never

told him that. On several occasions he was picked up by the police and held for a few days
during which he was interrogated about his teacher and beaten. At a certain pointan arrest
warrant was issued against the teacher, who asked the author for help in leaving the
country. The author knew the border region well because his family came from that part
of the country. That is why he was able to help the teacher cross the border. In May 1992
the author was arrested. For two weeks he was beaten daily and held in a sort of chicken
coop at the police station. That treatment left him with scars on his back and three broken
toes. At the end of those two weeks he was sent for military service which he had not yet
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performed despite having been called upin 1991. As a punishment he was sent to Ghafsa,
an army centre in the desert, where he was again subjedieniéatment, such as being

kept for several days in an underground cell. In August 1992 he managed to escape and
left the country immediately through a small border post.

2.3 The author stayed in Algeria for a day and a half and then spent a month and a half
in Morocco, where he destroyed his passport. He then went to Ceuta where he stayed for
a month and a half and to the Spanish mainland, where he stayedecdamBer1993.

Then he went to Paris where he stayed until March 1994. All these stays were illegal. He
arrived in the Netherlands on 21 March 1994 where he asked for asylum and stated that
he was an Iragi national. On 20 September 1994, during an interview with immigration
officials, he told them that his name was A. and that he had Algerian nationality. On 14
December1995 the Secretary of Justicgected his refugedaim and on 19 June 1996

his appeal was turned down by the President of the Regional Court in Amsterdam. On
15 July 1996, his application for review of trextsion of 14 Decemb@©995 wasejected.

On 17 January 1997, his appeal against #jection was dismissed by the President of

the Regional Court in Amsterdam.

2.4 On 10 February 1997, the author was arrested by the police in Haarlem during an
inspection of the companywhere he worked. This time he informed the police that he was
of Tunisian nationality, but refused to give his real name unless he was given assurances
that he would not be sent back to Tunisia. While in detention he filed another request for
asylum that was rejected by the Secretary of Justice on 28 FeliQ@fyOn 5 March

1997 the author appealed this decision to the President of the Regional Court in
Hertogenbosch. The appeal was turned down on 22 October 1997 and the expulsion was
planned for 25 October 1997.

Complaint

3.1 Counselstatesthatthe hearinginto the authlaria ®efore the court on 22 October

1997 took place without his and the author’s presence and that a request for postponement
awaiting relevant medical evidence which would only be available on 23 October was
rejected by the court. The reason for the haste was that the Tunisian embassy had issued
a laissez-passer for the author which would only be valid for a few days.

3.2 Counsel provides the report of a follow-up interview held on 24 February 1997
between the author and the Immigration and Naturalization Department in which the
author acknowledged that his real name was not A. and explained that he would only
reveal his real name and provide proof of his tdgnf he was given assurances that he
would not be sent back to Tunisia. He also said that his father had experienced problems
when he tried to obtain an extract from the birth register after his departure. He was
guestioned by officials of the municipality and later by the police who asked him for the
author’s whereabouts.

3.3 Counsel indicates that according to reports by Amnesty International there is a
consistent pattern of gross human rights violations in Tunisia. He also provides copy of
a letter sent by the United Nations High Commissioner for Refugees on 4 March 1997
to a colleague of his in connection with the asylum request of another Tunisian in which
the following is stated: “We can confirm that the mere fact of being perceived by the
Tunisian authorities as a member or supporter or even having just simple contacts with
theAl-Nahdamovement could lead to persecution. Moreover, we are in fact aware that
some individuals have been interrogated and even harassed by the Tunisian police on the
mere ground of having received letters from Tunisians abroad who are considered by the
Tunisian authorities to be membersAdfNahda Therefore, claims of persecution from
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asylum seekers of the first mentioned category may well be of a nature that would entitle
them to be recognized as refugees.”

3.4 The author claims that if he is returned to Tunisia he will be arrested for having
deserted and that his desertion would be construed by the Tunisian authorities as evidence
of his links with theAl-Nahdamovement. In view of his experience during his previous
detentions he believes he will be gdied to torture again.

State party’s observations

4.1 On 24 October 1997 the Committee, acting through its Special Rapporteur for new
communications, transmitted the communication to the State party for comments and
requested the State party not to expel or deport the author to Tunisia while his
communication was under consideration by the Committee.

4.2 In a submission dated 23 Decemb@87 the State party indicates that the author
applied for asylum on 24 March 1994, after he had been discovered living illegally in the
Netherlands under the name of M.A.O., born in Iraq. Later on, he declared to the
authorities that he was in fact an Algerian national and that his name was A. His
application wasejected by decision of 14 Deceml€95. He then lodged anjebtion
against this decision and asked the President of the District Court for an interim
injunction to prevent his expulsion. In thejettion he claimed to have Tunisian
nationality and to live in fear of the Tunisian authorities. The application for an interim
injunction was dismissed on 19 July 1996 and the authoj&cobn was held to be
unfounded by decision of 15 July 1996. An appeal against this decision was declared to
be unfounded by judgement of 17 January 1997.

4.3 On 10 February 1997 the author was detained following a check for illegal labour
inacompany and placed in custody pending expulsion. On 12 Feti@ffye submitted

a second application for asylum, which wejected by decision of 28 Februd§97. This
decision was delivered to the author on 4 March 1997 and, at the same time, he was
notified that he would have to leave the Netherlands immediately.

4.4 On5 March 1997 the author lodged ajection against the negative decision and
filed an appeal with the District Court. He also applied to the President of the District
Court for an interim injunction to prevent his expulsion. This request was again refused,
and the objection and appeal were again declared to be ill-founded. Following his
communication tothe Committee and the Committee’s request under rule 108, paragraph
9, of its rules of procedure the author was released from custody on 11 November 1997
and his expulsion suspended.

4.5 The State party considers that the author has exhausted all domestic remedies and,
not being aware of any other grounds for inadmissibility, has npecobn to the
admissibility of the communication.

4.6 As for the merits of the case, the State party argues that in the proceedings that
followed his first request for asylum the author stated that he had previously lied about
his nationality and that he was Algerian. He explained that in 1989 he had fallen in love
with the daughter of his school’'s headmaster. The latter didavepathdiaison and

in the course of an argument the author destroyed some property. As a result he was
detained in a youth detention centre for three months. After his release he went to France
but the French authorities deported him in 1990.

4.7 The author stated that he had been called up for military service in 1992 but failed
to comply because of a lung condition. As a result he was arrested in 1993. His request
for exemption on medical grounds was denied. Three months later he deserted and stayed
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with a friend until he left for Italy on 23 November 1993. He stayed in Italy for two and
a half months before travelling by train to the Netherlands.

4.8 In the additional grounds accompanying thieaton of 4 April 1996 the author
stated that he in fact came from Tunisia where he had had problems with the authorities
because of his ties with a teacher who was a fundamentalist and a supporter of the
Al-Nahdaparty. He claimed that he had been arrested, questioned and beaten on several
occasions and accused of disseminating fundamentalist pamphlets.

4.9 Intheautumn of 1992, after having helped the teacher to escape to Algeria, he was

arrested and questioned for nine days concerning the latter’'s whereabouts. He also stated
that he had been ill-treated: his feet were beaten with a stick, breaking three of his toes,

and he remained confined in a chicken coop. When he reported back one month after his

release he was informed that he would be prosecuted and brought to trial.

4.10 He alsostated thathe had heard from his father that friends in similar circumstances
had been sentenced to three years ofimprisonment and that he himself had been sentenced
to 15 months for desertion. The author expects to be punished for his desertion when he
returns to his country.

4.11 The State party argues that the general situation in Tunisia is not such that asylum
seekers from that country can automatically be regarded as refugees and that the author
should be able to argue plausibly that certain facts and circumstances exigetttateii

justify his fear of persecution within the meaning of the law relating to refugees.

4.12 The author’s individual account is ab@aleimplausible. He has made conflicting
statements on a number of points, including his nationality, the reasons for his journey
to the Netherlands, the route by which he travelled there and his arrests in Tunisia.
Furthermore, during the preparations for his expulsion to Tunisia it was established on
the basis of fingerprints that he is known to the Tunisian authorities under the name of
M. The inconsistencies in the author’s statements are of a substantive nature and indeed
raise doubts about the general veracity of his claims.

4.13 Theauthor has at notime been politically active, nor has he put himselfin the public
eye as such in any other way. During the proceedingsaltedsthat he had no contact

with theAl-Nahdaparty. He had problems solely because he had contacts with a teacher
whowas a member and had helped him to flee the country. Even ifitis true that the author
did help that person, he has not convincingly shown that he experienced problems with
the Tunisian authorities as a result and that he was held in detention for nine days. Nor
has the author argued convincingly that he is to be prosecuted and brought to trial. Even
if this were true, the fact that the author was merely told to report back a month after his
release certainly does not suggest that the Tunisian authorities consider him as a serious
opponent.

4.14 The author has also argued that he had been found guilty of desertion. The State
party does not consider this plausible, because it is based solely on a statement made by
the author’s father and is not supported by any documentaoy.grhe $ate party does

not believe, in any case, that he deserted on the basis of any political or religious
conviction. Itis not plausible that the author would experience problems upon returning

to his country because of his desertion, since he cannot be regarded as a dissident. It has
not been convincingly argued that any punishmentimposed for refusal to perform military
service will be disproportionately severe or that the authidr lve subected to
discriminatory persecution instead of an ordinary punishment.

4.15 The State party contends that whenever an asylum seeker states that he has been
ill-treated or tortured the Immigration and Naturalization Service asks the Medical
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Assessment Section of the Ministry of Justice to give an opinion. The dattacbed

to this section can either examine the person concerned themselves or seek the opinion
of a medical practitioner who has treated him. Given the limited capacity of this section,
however, asylum cases are only submitted to it for assessment when there are good reasons
to subject the individual concerned to furtheaemnation in the interest of assessing his

or her request for asylum. Aside from this, the individual concerned or his legal
representative can always consult a medical practitioner independently. The latter can
then supply a medical certificate stating that certain scars could have been caused by the
alleged ill-treatment for use in the peedings and the assessment of the request for
asylum.

4.16 In the present case the author did not indicate that he had psychological problems
until a letter of 17 Octobet997, i.e. three and a half years after his arrival in the
Netherlands. During the proceedings concerning his first asylum request he never
mentioned having had traumatic experiences.

4.17 In connection with the author’s alleged medical problems, the State party observes
that he has not submitted a single medical document. His claims about certain scars were
too insubstantial to prompt a medical examination. Even if it is assumed that the author
is indeed experiencing psychological problems, the Aliens Advisory Office held, in its
report on this case dated 23 October 1997, that, given the available information on the
opportunities for obtaining psychiatric treatment in Tunisia, there is no need for the
author to remain in the Netherlands for the purposea#iving psyclatric treatment.

4.18 The State party further contends that, according to sources such as Amnesty
International and the UNHCR, supporters of MiéNahdaparty risk being subjected to
torture or inhuman treatment in Tunisian prisons. For this reason it exercises particular
care in decisions on requests for asylum received by members of this group. It has been
established, however, that the author is not a supporter Af#Rehdaparty. Moreover,

he has failed to make a convincing case for his assertion that because of his ties with
supporters ofthis party he risks being tortured in prison. In any case, the author has failed
to argue plausibly that on the basis of his ethnic background, his alleged political
affiliation and his history of detention he would be in danger of beinjgsigal to torture

upon his return. The State party is therefore of the opinion that the communication is ill-
founded.

Counsel’s comments

5.1 In his comments on the observations made by the State party, counsel points out
that the State party did not include in its submission to the Committee the information
provided by the author in his follow-up interview with the immigration authorities where

he acknowledged having lied about his identity and nationality and explained his reasons
for having done so. The inconsistencies referred to by the State party were explained in
thatinterview, a report of which has been provided to the Committee. Counsel also refers
to previous jurisprudence in which the Committee noted that some of the author’s claims
and corrobaoating evidence had been submitted only after the refugee claim had been
refused by the refugee board and deportation procedures had been initiated and concluded
that this behaviour was not uncommon among victims of torture.

5.2 With respect to the different statements about his nationality, the author explained
that during his first interviews he was too afraid to immediately give his correct country
of origin and name in view of the fact that Tunisia is a popular tourist destination and
for that reason Tunisians are not granted asylum in Europe. In any case the Tunisian
Embassy has confirmed that the author is indeed a Tunisian citizen.
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5.3 Counsel also contends that the court tried the author’s case in great haste in order
not to allow a laissez-passer issued by the Tunisian Embassy for a few days to expire. As
a result the author and his counsel had no possibility to provide the court with useful
information in support of the author’s claim.

5.4 Counsel stressesthatthe author was tortured and kept for 15 days (not 9 as indicated
in the State party’s submission) in a chicken coop (a wooden cage especially designed
to lock people up) at police headquarters at Kaf. The State party barely mentions the fact
that his toes were broken and he has scars on his back as a result of torture. The author
could have provided many details about the places in which he was held and those details
could have been verified by the Dutch authorities, for example the fact that soldiers sent
to Ghafsa are mainly those considered to be opponents of the Government and that they
are treated completely differently from soldiers in any other barracks. The report on the
follow-up interview shows, however, that the authorities never asked for such details and
that those provided by the author were ignored, as were the report of Amnesty
International and the letter from UNHCR referredboee. Counsel furthergues that

in the period 1990-1992 the author’s sister was arrested, convicted and held in prison
for six months because she was openly sympathisingAlittlahda

5.5 With respecttothe medical issues, counsel argues against the State party’s assertion
that the author did not submit a single medical document. The authoritiesdeaded

a letter (copy of which is provided to the Committee) dated 20 October 1997 from a social
worker who has been in close contact with the author since 1995 and reports serious
mental and physical difficulties as a result of torture and the fear of being sent back to
Tunisia. The letter indicates that the author suffered from sleeping disorders. Periods of
sleeplessness alternated with periods of troubled sleep during which he had recurrent
nightmares in which he was arrested and relived his experiences of being maltreated. He
also went through periods of depression and lived in constant fear of having to return to
Tunisia and being arrested and tortured again. His physical condition during the day was
characterized by continuous tension which led to headaches, stomach aches and back
complaints. He also had respiratory difficulties caused by a medical disorder of the lungs.
According tothe social worker the author had told him that he had been tortured following
his contacts with a politically active member of thleNahdaparty. This fact together

with his desertion from the army were considered offences by the Tunisian authorities.
The author also described to the social worker the kind of treatment to which he had been
subjected and showed him the scars on his back. In his view, the fact that the author first
gave two other identities was the result of lack of trust in the authorities and his fear of
not being taken seriously. The social worker atatesl thatin view of his health problems

he had referred the author to a Riagg physician from whom he had not received much
assistance. In the counsel’s view that letter shows that the State party is wrong when it
suggests that the claim of serious psychological problems was used mainly in order to
prolong the asylum procedure.

5.6 Counsel also finds it surprising that the medical investigation carried out by the
Bureau Vreemdelingen Advisering dated 23 October 1997 was merely limited to
establishing that there are facilities for psychiatric help in Tunisia, and thaatbments

of the author about the torture, the scars he bears and the traumas he has indicated were
not even considered. This, along with the letter from the social worker, should have
prompted a more thorough examination.

5.7 Counsel also provides copy of a medical report dated 23 October 1997 made by the
psychiatrist who examined the author at the aliens detention centre “De Geniepoort” in
which it is indicated that the author presents a suspicious attitude which might possibly
result from a psychiatric disorder. It is also indicated that, because of that attitude and
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the incomplete information concerning his prior history, a diagnosis cannot be made with
certainty but a schizophrenic development cannot be excluded. Further examination is
required.

Issues and preeedings before the Gmmittee

6.1 Beforeconsidering anyclaims ¢aimed in a communication, the Committee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, as it is required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure ofinternational investigation or settlement. The Committee also notes
that all domestic remedies have been exhausted and finds that no further obstacles to the
admissibility of the communication exist. Since both the State party and the author’s
counsel have provided observations on the merits of the communication, the Committee
proceeds with the considdion of those merits.

6.2 Theissue beforethe Committee is whether the forced return ofthe author to Tunisia
would violate the obligation of the Netherlands under article 3 of the Convention not to
expel or to return a person to another State where there are substantial grounds for
believing that he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of being subjected
totorture upon return to Tunisia. In reaching this decision, the Committee must take into
account all relevant considerations, pursuant to paragraph 2 of article 3, including the
existence of a consistent pattern of gross, flagrant or mass violations of human rights.
The aim of the determination, however, is to establish whether the individual concerned
would be personally at risk of being $adted to torture in the country to which he or she
would return. The existence of a consistent pattern of gross, flagrant or mass violations
of human rights in a country does not as such constitute a sufficient ground for
determining that a particular person would be in danger of being subjected totorture upon
his return to that country; specific grounds must exist indicating that the individual
concerned would be personally at risk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person cannot be considered to be
in danger of being subjected to torture in his or her specific circumstances.

6.4 Reportsfrom reliable sources have over the years documented cases suggesting that
a pattern of detention, imprisonment, torture and ill-treatment of persons accused of
political opposition activities, including links with thAd-Nahdamovement, exist in
Tunisia.

6.5 The Committee notes that in the ggedings that followed his first request for
asylum the author lied about his identity and his nationality and expressed a number of
inconsistencies as to the reasons that prompted his departure from Tunisia. In the
Committee’s view, however, these inconsistencies were clarified by the explanations given
by the author in his interview with immigration autiites on 24 February997,
explanations which have not been referred to in the State party’s submission.

6.6 With respect to the medical evidence provided by the author, in the Committee’s
view the State party has failed to explain why his claims were considered insufficiently
substantial as to warrant a medical examination.

6.7 The author has repeatedly stated that he is not a supporter Af-kehda
movement. This fact leads the State party to conclude that the Tunisian authorities would
not have interest in him. The Committee notes, however, that the State party does not
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dispute that the author was tortured while held in police custody as a result of assisting
anAl-Nahdamember to flee to Algeria and emphasizes the fact that it occurred because
oftheAl-Nahdaassociation. It also notes that the author escaped from the barracks where
he was performing military service. If the author was tortured in the past despite not being
anAl-Nahdasupporter, he could be tortured again in view of his past history of detention,
his assistance of aAl-Nahdamember to flee to Algeria and his desertion from the
military barracks in Ghafsa.

6.8 In the circumstances, the Committee considers that substantial grounds exist for
believing that the author would be in danger of being subjected to torture if returned to
Tunisia.

7. In the light of the above, the @mittee is of the view that, in the prevailing
circumstances, the State party has an obligation, in accordance with article 3 of the
Convention, to refrain from forcibly returning the author to Tunisia or to any other
country where he runs a real risk of being expelled or returned to Tunisia.

[Done in English, French, Russian and Spanish, the English text being the original
version.]

Communication No. 971997

Submitted by Orhan Ayas
[represented by counsel]

Alleged victim The author
State party Sweden
Date of communicatianl2 November 1997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 12 November 1998,

Having concludedts consideration of communication No. 97/1997, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accouratl! information made available to it by the author of the
communication, her counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. Theauthor ofthe communication is Mr. Orhan Ayas, a Turkish citizen bornin 1973,
currentlyresiding in Sweden where he is seeking asylum. He claims that his forced return
to Turkey would constitute a violation by Sweden of article 3 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. He is
represented by counsel.

Facts as presented by the author

2.1 The authoris a Kurd born and raised in Midyat, south-east Turkey. His family has
been known to the Turkish authorities for a long time because several family members
and friends have been involved in the activities of the PKK (Partya Karkeren Kurdistan,

Kurdistan Worker’s Party). They also owned two cafes which were meeting places for

PKK sympathizers. As a result, members of the family have frequently bepttaab

to arrest and interrogation. The frequency as well as the gravity of the intimidation
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increased in the late 1980s, after one of the author’s brothers fled the country because
of his political activities. In 1991, when the author was 18, he was arrested three times
by the military police and interrogatedjer alia, about his brother’s activities abroad.

On these occasions, the author states that he was blindfolded gaxtexibo different
methods of torture such as beatings, being hung by his arms, hit on the soles of the feet,
hosed with high-pressure ice cold water and deprived of food. He also says ttitht he s
has scars from this treatment. In 1991 he left Midyat and went to Antalya, where he shared
an apartment with four members of the PKK.

2.2 InJuly1992 he was arrested by the police, together with some Kurdish friends, and
kept in detention for two days during which he was interrogated about his activities in
Antalya and beaten. He was also pushed down stairs as a result of which he injured one
of his eyes. In August 1992 he participated in the organization of a non-authorized
Kurdish festival. Two ofthe organizers were arrested and subsequently sentenced to prison
terms. As the police were looking for him, the author fled to Istanbul where he went into
hiding until he managed to leave the country.

2.3 The author arrived in Sweden in February 1993 and applied for asylum. On 28
March 1994 the Swedish Immigration Boaegcted the applation on the grounds that

the information submitted lacked credibility. The Board gave the following reasons for

its assessment: (a) The author had destroyed his passport and refused to reveal in what
name and for what nationality it had been issued; (b) he had not left Turkey immediately
after the event that he claimed had led to his flight; (c) he had failed to make a convincing
casethatthe authorities were interested in him, since he had stated that he was not himself
politically active.

2.4 The author appealed to the Aliens Appeal Board claiming that he was afraid that

the persons who had assisted himto flee could be in trouble if he revealed any information
about the passport. For that reason he had decided to follow their instructions and

destroyed it. He reiterated that immediately after the arrest of his two friends he had gone
into hiding until his family could arrange for his flight from Turkey. He also stated that

in September 1993 one of his brothers was arrested and sentenced to 15 years’
imprisonment for his activities with the PKK. The author was informed by his family that,

in that context, the police had searched for him at his home in Midyat and beaten his

father and younger brother. In support of his claim the author submitted a newspaper
article regarding the incident in which his brother was arrested. He also submitted a

transcript of a court hearing concerning the friends who had been arrested during the
festival.

2.5 On 2 January 1995 the Aliens Appeal Boaegected the appeal for lack of
credibility, in view of the fact that the author had waited two days before he applied for
asylum and that he destroyed the passport with which he had arrived in Sweden.
Moreover, the Board stated that the transcript of the court hearing did not confirm that
the author had been politically active.

2.6 The author submitted a new application in which he disclosed, for the first time,
that he himself had actively supported the PKK. He explained that his relatives had
strongly advised him not to reveal any connection with the PKK because of the risk of
being considered a “terrorist” by the Swedish authorities. The author also submitted the
verdict of a military court which showed that in 1993 he had been sentenced in absentia
to five years’ imprisonment for his activities and affiliation with the PKK. He had been
sent the verdict by his father in Turkey. On 7 March 1995 the Aliens Appeals Board
rejected the new apphtion. The Board found that the author’s explanation of why he



A/54/44

had not revealed his affiliation with the PKK at an earlier stage was not credible and
guestioned the authenticity of the verdict of the military court.

2.7 The author filed a second new application in which he requested that the Board
clarify its grounds for challenging the authenticity of the verdict. This application was
also turned down. The Board pointed out that military tribunals no longer handled that
type of case in Turkey and noted that the stamps on the document were inconsistent with
Turkish law.

2.8 Theauthor changed counsel and filed a third new application based on the medical
examinations performed by a psyatrist and a forensic expert from the Centre for Torture
and Trauma Survivors (CTD) at the Karolinska University Hospital in Stockholm. The
medical reports indicatedhter alia, that the author suffers from post-traumatic stress
syndrome which can be attributed to his having been tortured and that the claim of torture
appeared to be entirely credible. The author also submitted a transcript of the Security
Court decision in which his brother was sentenced to 15 years’ imprisonment for his
connections with the PKK. One of the accused before the court disclosed that the author,
who was mentioned by name, had participated in an unlawful fund-raising transaction
for the PKK. The author also pointed out that the verdict of the military court had been
handed down in 1993, at a time when the military courts were still competent in such
cases. This new application wasgacted on 1 Septemb&B97 on the grounds that the
author lacked credibility. As for the medical evidence, the Board considered it insufficient
to conclude that the author’s injuries had been caused by torture.

Complaint

3.1 Theauthor’s counsel arguesthat the Swedish authorities have based their decisions
not to grant asylum on their assessment that the author lacks credibility; however, they
have overlooked the factors explaining his behaviour and attitude. For instance, he was
only 20 years old when he arrived in Sweden. Prior to his arrival he had lived a long time
under severe stress and had a well-founded fear of persecution. In this context, he was
instructed by the persons who assisted him to flee to destroy the passport with which he
arrived and not to reveal the name on the passport. It could not be expected that, at this
point, he would be in a position to understand the weight the Swedish authorities would
attach to these circumstances. He applied for asylum on the second day after his arrival,
which can hardly be considered a significant delay. His relatives strongly advised him
not to reveal any personal link with the PKK because of the risk of being considered a
terrorist by the Swedish authorities. During the initial interview the author explained the
basic elements that had provoked his flight to Sweden. These are not inconsistent with
his subsequent amendments.

3.2 Contrarytoarticle 3, paragraph 2, of the Convention, the Swedish authorities have
not taken into account all relevant circumstances in their assessment of a future risk of
torture. Theyhave, moreover, attached unreasonable weight to circumstances which they
consider reduce the credibility of the author’s story as opposed to the substantial grounds
submitted in support of his claim. The circumstances in the case, including the existence
of a consistent pattern of gross violations of human rights in Turkey and the fact that the
author is a victim of torture, clearly show that his return to Turkey would expose him to

a particular risk of being subjected to torture again.

State party’s observations

4.1 On 26 November 1997 the Committee, acting through its Special Rapporteur for
new communications, transmitted the communication to the State party for comments
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and requested the State party not to expel the author to Turkey while his communication
is under consideration by the Committee. In its submission to the Committee the State
party indicates that, following the Committee’s request, the Swedish Immigration Board
decided to stay the enforcement of the expulsion order until further notice, pending the
Committee’s final decision on the matter.

4.2 With respecttothe admissibility of the communication, the State party submits that,
in accordance with the Aliens Act, a new request for a residence permit may be lodged
with the Aliens Appeals Board at any time, provided that new circumstances likelyto call
for a different decision are raised. Moreover, on the basis of its arguments on the merits,
the State party maintains that the communication is incompatible with the provisions of
the Convention and should therefore be considered inadmissible.

4.3 Asforthe merits of the communication, the State party contends that, in determining
whether the forced return of the author would constitute a breach of article 3 of the
Convention, the following issues should be examined: (a) The general situation of human
rights in Turkey; (b) the author’s personal risk of being subjected to torture in Turkey;
and (c) the foreseeable and necessary consequences of his return to Turkey.

4.4 With respect to the general situation of human rights in Turkey the State party
submits, as a well-known fact, that arbitrary arrests, demolition of villages and torture
are used in the fight against the Kurdish separatists. In its view, however, the situation
isnot so seriousthat it constitutes a general obstacle to the deportation of Turkish citizens
of Kurdish origin. A large part of the Turkish population consists of persons of Kurdish
origin. While many of them live in the south-east they are presently scattered all over the
country where they are completely integrated into Turkish society in general. If an
expulsion order is carried out with respect to a Turkish citizen of Kurdish origin, he or
she will not be deported from Sweden to the Kurdish areas against his or her will, but
to Istanbul or Ankara.

4.5 The Swedish authorities have clearly found no substantial grounds for believing
that the author would be at risk of being subjected to torture upon his return to Turkey.
They have not considered that the information about the author’s political activities and
torture is credible. Indeed, there are a number of elements in the author’s story which
give rise to doubts. In the initial investigation, following the first request for asylum, the
author clearly stated that neither he nor his family had been engaged in political activities.
He alsoinformed the authorities concerned that he did not leave Turkey immediately after
the event that led to his flight from the country and that he had no documents on entry
because he had destroyed them after his arrivalin Sweden. Owing to these circumstances,
the immigration authorities concluded that he had not made it credible that he was of
interest to the Turkish authorities.

4.6 In a new submission the author claimed that he had been a member of the PKK
engaged in political activities. This new claim, however, was not considered to be credible,
nor was the explanation of why he had not revealed the information at an earlier stage
of the proceedings. The autlitoes also questioned the authenticity of the document
submitted by the author which Haitned showed that he had been sentenced to five years’
imprisonment for political activities.

4.7 Furthermore, in his third new application to the Aliens Appeal Board the author

claimed that his whole family was known to be opposed to the regime in Turkey and
submitted a copy of a judgement pronounced on 31 August 1995 by a security court in
Izmir by which one of his brothers was sentenced to 15 years’ imprisonment for his
connections with the PKK. He himself was mentioned in the judgement.
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4.8 Information provided by the Swedish Embassy in Ankara, according to which
tampering with the copy of the judgement cannot be ruled out, further undermines the
author’s general credibility. In a copy names and words can be deleted and replaced
without detection. The author could easily have obtained and submitted an original or

a duly authenticated copy of the judgement. Moreover, the author is not mentioned among
the suspects, the condemned or the acquitted in the judgement, which means that he was
not even prosecuted.

4.9 The medical reports fail to give sufficient support to the claim that the author’s
injuries were caused in the manner described by him. One of the doctors indicated in his
written statement that the author wasjsuated to torture ii987. However, the author
himself did not assert this. No physical evidence has been found to confirm torture and
it has not been possible with any certainty to connect any of the injuries to the alleged
torture. It should also be noted that the author did not produce any medical evidence and
did not undergo any medical examination until a late stage in tleegangs.

4.10 To sum up, the author has not substantiated his allegation that he would run a
particular personal risk of being detained and tortured if he were to return to Turkey. If
he wishes to avoid the disturbances that undoubtedly characterize the south-east region,
he has the possibility of staying in another part of the country.

4.11 On the basis of the foregoing, the State party contends that the information which
the author has provided does not demonstrate that the risk of being detained or tortured
is a foreseeable and necessary consequence of his return to Turkey. An enforcement of
the expulsion order to Turkeywould therefore, in the present circumstances, not constitute
a violation of article 3 of the Convention. Furthermore, as a consequence of the fact that
the author’s claims lack the substantiation thatesessary in order to render the
communication compatible with article 22 of the Convention, the present communication
should be considered inadmissible.

Counsel’s comments

5.1 In his comments on the State party’s submission, counsel refers to the question of
exhaustion of domestic remedies and states thatthere are no new circumstances that could
justify filing a new application in accordance with the Aliens Act. All remedies, therefore,
have been exhausted.

5.2 Counsel also refers to the statement that the author, if deported, would not be
returned to south-east Turkey. In this regard it should be emphasized that persons
suspected of affiliation to the PKK have no alternative but to flee abroad; the author faces
a substantial risk of being sebted to torture anywhere in the country, regardless of
which city he might be returned to. Moreover, any involvement with the PKK is
considered as a very serious crime.

5.3 With respect to the changes made by the author when telling his story to the
immigration authorities, counsel reiterates that the author did conceal facts during the
initial interview. However, he provided a rational explanation as to why he did so. In
addition, he gave an account of the main elements of his story and was able to provide
evidence that the majority of his amendments were true. In view of the medical evidence
substantiating that he has been tortured, those changes should not have a decisive effect
on the author’s general credibility.

5.4 The State party refers to a report by the Swedish Embassy in Ankara concerning
the judgement pronounced by the Security Court in 1995 and concludes that tampering
with the document cannot be excluded. The State party concludes this to mean that the
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document may have been altered; however,ghesite conclusion could eglly be valid.

To support its conclusion of possible tampering the Embassy staessalia, that the

middle name of the author (i.e. Yusef) was not mentioned. It should be noted, however,
that “Yusef” is the name of the author’s father, as indicated in his identity document, and
has incorrectly been attributed to the author by the Swedish authorities. The author does
not have a middle name. It is also argued that the author’s name is only mentioned once
in the verdict and that he was not one of the prosecuted. It should be recalled, however,
that this is a summary verdict concerning several defendants and that the author had
already fled the country when it was issued. The verdict did not involve any persons who
had not already been arrested. The action attributed to the author in the court decision
falls under the antiterrorist legislation and confirms, therefore, that the Turkish
authorities would have an interest in him.

5.5 The State party stresses that the author did not request asylum immediately after
his arrival. However, it has not given any explanation as to why this circumstance should
affect the credibility of the author.

5.6 With respect to the assertion in one of the medical reports that the author had been
tortured in 1987, counsel provides a copy of a written statement made by the psychiatrist
on 13 May 1998 acknowledging that this was his mistake. Counsel also contends that the
State party never sought an expert review of the medical reports nor contacted the Centre
for Torture and Trauma Survivors. This, however, should have been the logical thing to
do in view of the doubts the authorities had expressed regarding the author’s credibility.

5.7 Inoneofthe applications the author requested that, if the Appeal Board had doubts
as to the credibility of the information submitted, it should allow the author an oral
hearing. The Board rejected the request withouirstilng any reasons. According to

the Aliens Act such a hearing is mandatory upon request, unless it would be immaterial
for the outcome of the case. Given that the Board’s rejection was based on the author’s
credibility, it is difficult to understand how an oral hearing could be considered
“immaterial for the outcome of the case”.

Issues and preeedings before the Gmmittee

6.1 Beforeconsidering anyclaims contained in a comnatinit, the Committee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, as it is required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure of international investigation or settlement. The Committee is further
of the opinion that all domestic remedies have been exhausted and finds that no further
obstacles to the admissibility of the communication exist. Since both the State party and
the author’s counsel have provided observations on the merits of the communication, the
Committee proeeds with the considation of those merits.

6.2 Theissue before the Committee is whether the forced return of the author to Turkey
would violate the obligation of Sweden under article 3 of the Convention not to expel or
toreturn a person to another State where there are substantial grounds for believing that
he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of bgaogesib

to torture upon return to Turkey. In reaching this decision, the Committee must take into
account all relevant considerations, pursuant to paragraph 2 of article 3, including the
existence of a consistent pattern of gross, flagrant or mass violations of human rights.
The aim of the determination, however, is to establish whether the individual concerned
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would be personally at risk of being $adted to torture in the country to which he or she
would return. The existence of a consistent pattern of gross, flagrant or mass violations
of human rights in a country does not as such constitute a sufficient ground for
determining that a particular person would be in danger of being subjected to torture upon
his return to that country; specific grounds must exist indicating that the individual
concerned would be personally at risk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person cannot be considered to be
in danger of being subjected to torture in his or her specific circumstances.

6.4 The Committee is aware of the serious human rights situation in Turkey. Reports

from reliable sources suggest that persons suspected of having links with the PKK are
frequently tortured in the course of interrogations by law enforcement officers and that

this practice is not limited to particular areas of the country.

6.5 Itisnotindispute thatthe author comes from a politically active family. Moreover,
the Committee considers the explanations regarding his diticgd@ctivities as credible

and consistent with the findings of the medical reports according to which he suffers from
post-traumatic stress syndrome and his scars are in conformity with the alleged causes.
Although the author changed his first version of the facts he gave a logical explanation
of his reasons for having done so. Hence, the Committee has not found inconsistencies
that would challenge the general veracity of his claim.

6.6 Inthecircumstancesthe Committee considersthat, given the human rights situation
in Turkey, the author’s political affiliation and activities with the PKK as well as his
history of detention and torture constitute substantial grounds for believing that he would
be at risk of being arrested and subjected to torture if returned to Turkey.

7. Inthe light of the above, the @mittee is of the view that the State party has an
obligation, in conformity with article 3 of the Convention, to refrain from forcibly
returning the author to Turkey or to any other country where he runs a real risk of being
expelled or returned to Turkey.

[Adopted in English, French, Russian and Spanish, the English text being the original
version.]

Communication No.100/1997

Submitted by J.U.A. (name deleted)
[represented by counsel]

Alleged victim The author
State party concerned Switzerland
Date of communicatian6 Decembefl 997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 10 November 1998,

Having concludeds consideration of communication No. 100/1997, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accoumatll information made available to it by the author of the
communication, his counsel and the State party,

Adoptsthe following:
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Views under article 22, paragraph 7, of the Convention

1. The author of the communication is J.U.A., a Nigerian citizen born in 1968. He is
currently living in Switzerland, where he has applied for asylum, and risks being sent
home. He claims that his expulsion would constitute a violation of article 3 of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.

Facts as submitted by the author

2.1 The author claims that he is a memberN&DECO (National Democratic
Coalition), the opposition movement. In 1994, he took part in an action committee
opposing the plan to hold the Junior World Cup for Football in Lagos, which in his view
was an act of political propaganda by the then Government of Nigeria. He contacted some
key figures and university leaders with a view to organizing demonstrations in a number
of towns, including Enugu, where he grew up. In February 1995, a police officer who was
a friend of his father’s warned him that the Lagos police had issued a warrant for his
arrest because of his activities in opposition to the championship. After learning of the
warrant for his arrest, the author, who normally lived in Lagos, went to the town of Epe,
where he hid for several months before his departure for Europe.

2.2 0On 14 August 1995, the author filed an aggian for asylum in Swtzerland, which

was rejected on 28 Mal996 by the Federal Office for Refuge&iffice Fédéral des
réfugiés— ODR). On 23 September 1997, his appeal wgscted by the Appeal
Commission Commission suisse de recours en matiere d’asil€ERA). A request for
revision, filed on 6 November 1997, wasgacted by CRA on 18 Novemb#997.

2.3 By way of evidence, the author produced the warrant for his arrest, a document
which he claims to have obtained from Nigeria. The Swiss authorities considered the
document to be a forgery. The author states that he was unaware of this and that he was
acquitted by the St. Gallen district court of the charge of falsifying documents. He likewise
points out that the Swiss authorities never contacted any of the persons with whom he
worked on preparations for the demonstrations in Nigeria, nor the police officer mentioned
above, despite the fact that he provided them with the officer’'s name and address. In
addition, he states that he was not allowed to see the report about his case drawn up by
the Swiss Embassyin Lagos, and received onlymsary. Finally, he claims that, during

his two hearings with the Swiss immigration authorities, he gave the same version of the
events that had prompted his departure from Nigeria.

Complaint

3.1 The author points out that the Swiss authorities have not granted asylum to anyone
from Nigeria since 1991, despite the fact that some 100 applications are filed every year.
He claims that prisoners are systematically tortured in Nigeria, and ¢jedtad
asylum—seekers are arrested on their return. In view of his experiences in Nigeria, and
of his activities in Switzerland to promote human rights in Nigeria, including the items
he has published ifPlanet§ Ostschweizand St. Galler Tagblatt as well as his
participation in various demonstrations, he risks being persecuted by the Nigerian
authorities if he is sent back. He would in all likelihood be arrested and held under threat
of torture.

State party’s observations on the admissibility and merits of thea@nmunication

4.1 By letter dated 19 February 1998, the State party informs the Committee that,
pursuant to its request under rule 108 (9) of the Committee’s rules of procedure, the
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authorities have decided to defer sending back the author for solong as his communication
is pending before the Committee. The State party also points out that the author has
exhausted domestic remedies, and does not contest the admissibility of the

communication.

4.2 With regard to the merits, the State party observes that the author filed an
application for asylum which wasjected by ODRjnter alia, because he had not

succeeded in credibly establishing that he belonged to NADECO. Other grounds for
CRA'’s rejection of his appeal and his request for revision were that the author’s
allegations, in particular concerning the reasons for his departure from his country of
origin, were not sufficiently plausible and that the author’s fear that he would be
persecuted by the Nigerian authorities for his political activities in exile were unfounded.

4.3 Following ODR’s decision to reject the appliion for asylum, particularly on the
ground that the allegations that he was wanted by the police were based on two forged
arrest warrants, criminal pceedings were brought by the autities of the canton of

St. Gallen for falsifiation of documents, reling in the author’s acquittal. In its acquittal
decision, the court deemed that the ranthentic nature of the documents had not been
proved. The court stated that, for the purposes of rendering a decision, it lacked material
for a comparison, and considered that ODR had failed to satisfy the requirements of
criminal law by not consulting an independent expert.

4.4 The State party argues that the requirements regardinfgpffer, depending on
whether proceedings areminal or administrative, and that the criminal decision of the
district court by no means constituted a finding that the documents in question were
authentic. The decision was substantiated only briefly. It was entirely unclear on what
basis the court differed from ODR’s findings regarding the ample proof of fasdit.

The procedure followed by ODR in the case in point was altogether normal and compatible
with law, jurisprudence and practice. It was based on the experience and knowledge of
the Office, which keeps documentation of its own on the countries of origin of
asylum—seekers.

4.5 Thearguments presented tothe Committee by the author have already been adduced
before the Swiss authorities and have been examined by ODR and CRA. The author first
attempted to prove that he was wanted by the police, invoking two arrest warrants which
in the view of ODR are forgeries. Secondly, to support his claim that he was afraid of
arrest, he furnished a list of members of NADECO whodibjedly been arrested, and

on which his own name appears; according to information obtained by the Swiss Embassy
in Lagos, however, that list did not conform to reality. In fact, most of the individuals
whose names appear on it, and who according to the author have been detained, are not
in detention. According to the same sources, the author’s name was unknown in the inner
circles of NADECO, nor was he sought by the police. Furthermore, the aatheat fo
produce, during the asylum process, any reliable official document of attestation, with
the result that his identity is not established with certainty.

4.6 In addition, the author’s statements contained a number of discrepancies. With
regard, for example, to Epe Town, the place where he is said to have hidden before leaving
the country, he provided two different accounts of its geographical location, in Lagos and
near Enugu, although those two cities are 500 kilometres apart.

4.7 The author also contends that he risks persecution for his commitment to respect
for human rights in Nigeria — political activities in which he has participated since his
arrival in Switzerland. In the view of the State party, however, there is insufficient reason
to believe that the Nigerian authorities would pay much attention to such opinions, or
want to pursue the author on that basis, since his views are mild in comparison to the
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criticisms levelled at the regime by the Nigerian press or by the opposition in exile, ifin
factthe Nigerian authorities are even aware of the author’s articles, considering the small
circulation of the publications in question.

4.8 Finally, the contention that Nigerian asyksseekers in general, and the author

in particular as an asylurseeker, are arrested on their return is unfounded, according
to reliable sources available to the Swiss asylum authorities. No properly substantiated
case has been reported that supports the notion that rejected asgkelers are
systematically persecuted simply for filing an application for asylum.

4.9 Having carefully examined the case in question as well as thgmitin the country
of origin, the State party consequently considers that there are no substantial grounds for
believing that the author would risk being subjected to torture if he returned to Nigeria.

Author’'s comments

5.1 Theauthor stresses that, despite the brutality of the political regime in Nigeria, the
Swiss authorities have systematically rejeetédsylum appliations by Nigerian citizens

for at least seven years now. As for the matter of discrepancies in his statements, he
contends that he has consistently said that he went to Epe after learning of the warrant
for his arrest, which confirms his credibility.

5.2 It has not been established that the documents he submitted were forged. The
decision of the district court was substantiated only briefly because the court suggested
that the author should forego a detailed statement of the grounds, but ¢ckedings
themselves were not conducted in a summary manner.

Issues and preeedings before the Gmmittee

6.1 Before considering any claims contained in the communication, the Committee
against Torture must decide whether or not it is admissible under article 22 of the
Convention. The Committee has ascertained, as it is required to do under article 22,
paragraph 5 (a) of the Convention, that the same matter has not been and is not being
examined under another procedure of international investigation or settlement. The
Committee also notes that all domestic remedies have been exhausted, and finds there
are no further obstacles to its declaring the communication admissible. Since the State
party and the author have both made comments regarding the substance of the
communication, the Committee will proceed to consider the communication on its merits.

6.2 The Committee must decide whether sending the author back to Nigeria would
violate the State party’s obligation under article 3 ofthe Convention not to expel or return
(refouler) an individual to another State if there are substantial grounds to believe that
he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to article 3, paragraph 1, whether there are
substantial grounds for believing that the author would be in danger of being tortured if
sent back to Nigeria. To do so, it must take account of all relevant considerations as called
for by article 3, paragraph 2, including the existence of a consistent pattern of gross,
flagrant or mass violations of human rights. The aim, however, is to determine whether
the individual concerned would personally risk torture in the country to which he or she
would return. Itfollows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute sufficient grounds for
determining whether the particular person would be in danger of being subjected to torture
upon his return to that country; additional grounds must be adduced to show that the
individual concerned would be personally at risk. Similarly, the absence of a consistent
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pattern of gross violations of human rights does not mean that a person cannot be
considered to be in danger of being subjected to torture in his or her particular
circumstances.

6.4 In the case in point, the Committee notes that the author has never been arrested
or subjected to torture. Nor has the autharmed that persons in his immediate circle

or individuals who participated in the events which according to him were the reason for
his departure from the country were arrested or tortured. Furthermore, it has not been
clearly established that the author continues to be sought by the Nigerian police or that
the arrestwarrant he furnished is an authentic document. Finally, the author has not cited
specific cases of individuals alleged to have been tortured in Nigeria after bgoigd

by countries from which they had requested asylum.

6.5 The Committee notes with concern the numerous reports of human rights violations,
including the use of torture, in Nigeria, but recalls that, for the purposes of article 3 of
the Convention, the individual concerned must face a foreseeable, real and personal risk
of being tortured in the country to which he is returned. In the light of the foregoing, the
Committee deems that such a risk has not been established.

6.6 On the basis of the above consatéens, the Committee considers that the
information before it does not show substantial grounds for believing that the author runs
a personal risk of being tortured if he is sent back to Nigeria.

7. The Committee against Torture, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, concludes that the facts before it do not indicate a breach of article 3 of the
Convention.

[Done in English, French, Russian and Spanish, the French text being the original
version.]

Communication No.101/1997

Submitted by Halil Haydin
[represented by counsel]

Alleged victim The author
State party Sweden
Date of communicatian7 Decembefi 997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 20 November 1998,

Having concludeds consideration of communication No. 101/1997, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accouratll information made available to it by the author of the
communication, his counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. Theauthor ofthe communication is Mr. Halil Haydin, a Turkish national currently
residing in Sweden, where he is seeking refugee status. He claims that his forced return
to Turkey would constitute a violation by Sweden of article 3 of the Convention against
Torture. He is represented by counsel.
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Facts as presented by the author

2.1 The author is a Turkish national of Kurdish ethnic origin from Bagdered, close to
Adiyaman, in the south-eastern part of Turkey. He states that his father and brother were
active sympathizers of the PKK (Partya Karkeren Kurdistan — Kurdistan Worker’s Party)
and that in 1984 his father was sentenced to two years’ imprisonment by a military court
for his political activities. The author himself began to support the organization actively
in 1985. He started by givirfgod and shelter to members of the PKK, but evaityialso
handed out propaganda leaflets in his and surrounding villages.

2.2 In 1985 the author was arrested together with his brother and kept in detention
without a trial in Pram Palace prison, Adiyaman, for a period of 40 days, during which
he was subjected to torture. He was beaten with fists, truncheons and other objects on his
back, lower legs, face and the soles of his feet. He also received electric shocks.

2.3 Atfter his release the author continued his political activities, of which he claims
the Turkish authorities were aware. Whenever there was a clash between the PKK and
Turkish police or military near the author’s village he was arrested, kept in detention,
interrogated for a couple of hours and then released. He was beaten and insulted in order
to force him to cooperate with the Turkish authorities and to reveal names of PKK
sympathizers. Following one of those clashes between the PKK and the security forces
in March 1990 in a neighbouring village, the author was informed that his name had been
revealed to the authorities. He then fled, together with his father, his brother and other
inhabitants of his village, to the mountains. From thereeheived help from the PKK

to flee the country. He arrived in Sweden via Romania, where he stayed for one and a half
months.

2.4 The author arrived in Sweden on 7 July 1990 and immediately applied for asylum.
On 20 June 1991 the National Immigration Boaggcted his applation. His appeal

was subsequently rejected by the Aliens Appeal Board on 1 Decé&®®2r A so-called

“new application” was turned down by the Aliens Appeal Board on 23 November 1994,
and two further “new applications” were rejected on 29 Apgi96 and 15 November
1996, respectively.

2.5 The author went into hiding and in Decemb@86, the immigration authorities’
decision to expel the author could no longer be enforced due to the statute of limitation.
A new asylum procedure was then initiated. On 2 October 1997, the National Immigration
Board rejected the author’s newrequest for asylum. His appeal was subsequently rejected
bythe Aliens Appeal Board on 27 November 1997. Another “new application” was turned
down on 19 Decembdr997.

Complaint

3.1 In view of his political activities, the author claims that there exist substantial
grounds to believe that he would be subjected to torture if he were to be returned to
Turkey. His forced return would therefore constitute a violation by Sweden of article 3
of the Convention against Torture.

3.2 Counselprovides a medical reportfrom the Center for Torture and Trauma Survivors
in Stockholm indicating that the author suffers from a ptstumatic stress disorder
(PTSD). He states that the report neither confirms nor denies that the author has been
subjected to physical torture. However, the medical experts underline that the forms of
torture which the author claims he was jsgted to do not necessarily leave physical
marks.
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3.3 In support of the author’s claim, reference is made to a letter from the UNHCR
Regional Office in Stockholm in which it is stated that it is essential to find out whether
Turkish asylum-seekers who are returned would be at risk of being suspected of connection
to or sympathy with the PKK. If this was found to be the case, they should not be
considered as having been able to avail themselves of an internal flight alternative.

State party’s observations

4.1 By submission of 20 February 1998, the State party informs the Committee that,
following the Committee’s request under rule 108, paragraph 9, of its rules of procedure,
the National Immigration Board decided to stay the expulsion order against the author
while his communication is under consideration by the Committee.

4.2 Asregardsthe domestic procedure, the State party indicates that the basic provisions
concerning the right of aliens to enter and to remain in Sweden are found in the 1989
Aliens Act, as amended on 1 January 1997. There are normally two bodies dealing with
applications for refugee status: the National Board of Immigration and the Aliens Appeal
Board. In exceptional cases, an application can be referred to the Government by either
of the boards; the Government has no jurisdiction of its own in cases not referred to it
by either ofthe boards. Decisions torefer a case tothe Government are taken by the boards
independently. The State party explains that the Swedish Constitution prohibits any
interference by the Government, the Parliament or any other public authority in the
decision-making of an administrative authorityin a particular case. According to the State
party, the National Board of Immigration and the Aliens Appeal Board enjoy the same
independence as a court of law in this respect.

4.3 The Aliens Act was amended on 10 January 1997. According to the amended Act
(chap. 3, sect. 4, in conjunction with sect. 3), an alien is entitled to a residence permit
if he or she has a well-founded fear of being subjected to the deathypamto corporal
punishment or to torture or other inhuman or degrading treatment or punishment. Under
chapter 2, section 5 (b), of the Act, an alien who is refused entry can reapply for a
residence permit if the application is based on circumstances which have not previously
been examined, and if either the alien is entitled to asylum in Sweden or if it will
otherwise be in conflict with humanitarian requirements to enforce the decision to refuse
entry to or expel the alien. New circumstances cannot be assessed by the administrative
authorities ex officio, but only upon application.

4.4 Chapter 8, section 1, of the Act, which corresponds to article 3 of the Convention
against Torture, as amended, now provides that an alien, who has been refused entry or
who has been ordered expelled may never be sentto a country where there are “reasonable
grounds” (previously “firm reasons”) to believe that he or she would be in danger of
suffering capital or corporal punishment or of beingesciied to torturer other inhuman

or degrading treatment or punishmegmext in italics added), nor to a country where he

is not protected from being sent on to a country where he would be in such danger.

4.5 As to the admissibility of the communication, the State party submits that it is not
aware of the same matter having been presented to another international body of
international investigation or settlement. The State party explains that the author can at
any time lodge a new application for+examination of his case to the Aliens Appeal
Board, based on new factual circumstances. Finally, the State party contends that the
communication is inadmissible as incompatible with the provisions of the Convention.
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4.6 As to merits of the communication, the State party refers to the Committee’s
jurisprudence in the casesMftitombo v. SwitzerlaficandErnest Gorki Tania Paez v.
Swederiand the criteria established by the Committee: first, that a person must personally
be at risk of being subjected to torture and second, that such torture must be a necessary
and foreseeable consequence of the return of the person to his or her country.

4.7 The State partyreiterates that when determining whether article 3 of the Convention
applies, the following considerations are relevant: (a) the general situation of human
rights in the receiving countrglthough the existence of a consistent pattern of gross,
flagrant or mass violations of human rights is not in itself determinative; (b) the personal
risk of the individual concerned of being subjected to torture in the country to which he
would be returned; and (c) the risk of the individual being subjected to torture if returned
must be doreseeable and necessary consequemhbe State party recalls that the mere
possibility that a person will be sjgisted to torture in his or her country of origin is not
sufficient to prohibit his or her return on the ground of incompatibility with article 3 of
the Convention.

4.8 The State party statesthatitis aware ofthe serious human rights problems occurring
in Turkey, in particular in the south-eastern part of the country. It is a well-known fact
that arbitrary arrests, demolitions of whole villages and torture are used in the fight
against Kurdish separatists. However, in the State party’'s view, the situation is not so
serious that it constitutes a general obstacle to the deportation of Turkish citizens of
Kurdish origin to Turkey. A large part of the population consists of persons of Kurdish
origin. While many of them live in the south-eastern part of Turkey, others are scattered
throughout other parts of the country where they are completely integrated into the
Turkish society in general. It should be stressed that, according to current practice, if an
expulsion order is carried out with respect to a Turkish citizen of Kurdish origin, he or
she will not be deported from Sweden to the Kurdish areas against his or her will, but
to Istanbul or Ankara.

4.9 Asregards its assessment of whether or not the author would be personally at risk
of being subjected to torture, théa& party relies on the evaluation of the facts and
evidence made by the National Immigration Board and the Aliens Appeal Board. The
facts and circumstances invoked by the author have been examined twice by the National
Immigration Board and six times by the Aliens Appeal Board. The Swedish authorities
have not considered credible the information which the author has provided about his
political activities and about the torture and ill-treatment which he claims to have
undergone. When re-examining the facts in the second set afégitimgs, the official
responsible for the case at the National Immigration Board heard the author in person
and was able to make an assessment of the reliability of the information which he
submitted orally.

4.10 There are a number of elements in the author’s story which give rise to doubts.
Firstly, the author has continuously reiterated that his political activities were always
known to the Turkish authorities. Still, the author was never brought to trial and was
released each time he was apprehended. If the applicant’s story in this respect was true,
more severe actions on the part of the Turkish authorities would be expected.

4.11 The author’s credibility is further diminished by the fact that he has not been able
to produce a consistent version of the events leading to his flight from Turkey. In his
statement made on 14 September 1990, the author claimed that he had regularly brought

P Communication No. 13/1993 (CAT/C/12/D/13/1993), Views adopted on 27 April 1994.
¢ Communication No. 39/1996 (CAT/C/18/39/1996), Views adopted on 27 May 1997.



A/54/44

PKK leaflets from the Syrian Arab Republic. During the second set of proceedings, this

information was changed to the effect that guerilla agents came to the village and left
posters. Finally, in the author’s submission to the National Immigration Board on 8 June

1997, he claimed that the leaflets/posters were either fetched in Syria or brought to his
home.

4.12 Further, the author had also given two completely different versions of how the
military authorities discovered his activities. In 1990 he claimed that one of the injured
guerillas had informed the military authorities of his activities for the PKK. However,
before the National Immigration Board in 1997 he stated that three guerillas had been
killed in a clash outside his native village and that the military authorities suspected the
villagers and the village elder of helping the PKK. Then he stated that the village elder
had told him that the military authorities had found documents on the dead bodies with
the names of contacts in the village and that he believed that the author’s name was among
them. In view of the current situation of armed conflict in which the PKK is involved in
the south-eastern part of Turkey, it is questionable whether a PKK member would take
the risk of carrying on his person a list of names of sympathizers.

4.13 The Government does not question the fact that the author exhibited certain
symptoms of PTSD. He also suffers from depression, panic, feelings of aggression and
suicidal ideas. However, the later symptoms stem from his insecure refugee situation and
the fact that he has been staying illegally in Sweden for six years. The medical
examinations that have been undertaken have found no physical evidence to confirm that
he had previously been subjected to torture. In this context it should also be noticed that
in 1991 he claimed that his molars had been knocked out during torture, while in the
forensic reports from 1997 it is recorded that the teeth were pulled by the village barber
because of toothache.

4.14 The Government states that the author has not made it credible that he has been
engaged in political activities that would make him of interest to the Turkish authorities.

He has not substantiated that he had been arrested and undergone torture or other forms
ofill-treatment. The Government shares the view of UNHCR and the Aliens Appeal Board
that no internal place of refuge is available for persons who risk being suspected of being
active in or sympathizers of the PKK. However, since the author has not substantiated
that he would run any particular risk of being detained and tortured, the Government is
of the opinion that if the author wishes to avoid the disturbances that undoubtedly
characterize the south-east he has the possibility of staying in another part of the country.

4.15 The State party concludesthat, in the circumstances of the present case, the author’s
return to Turkey would not have the foreseeable and necessary consequence of exposing
him to a real risk of torture. An enforcement of the expulsion order against the author
would therefore not constitute a violation of article 3 of the Convention.

Counsel’s comments

5.1 Regardingthe question of admissibility, counsel points out, in her submission dated
12 May 1998, that the procedure for re-examining a case provided for in chapter 2,
section 5 (b), of the Aliens Act requires that new circumstances be presented to the Aliens
Appeal Board. Inthe present case there are no new circumstances. Therefore, all domestic
remedies have been exhausted.

5.2 Counsel maintains that the Swedish Government has not evaluated the risk the
author would face if he were to be expelled to Turkey, but has focused merely on his
credibility. Counsel acknowledges that the author has on different occasions given the
authorities an inconsistent account of his political activities and his flight; but these
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inconsistencies are not material and should be viewed in the light of the fact that the
author suffers from PTSD. In this context counsel refers to the Committee’s jurisprudence
in the cases d?auline Muzonzo Paku Kisokiv. Swe@gmKaveh Yaragh Talav. Sweden
where it is stated that “complete accuracy is seldom to be expected by victims of torture
and that such inconsistencies as may exist in the author’s presentation of the facts are
not material and do not raise doubts about the general veracity of the author’s claims”.
Counselreiterates that the author is suffering from PTSD. She states that when asked why
he had given different answers to the National Immigration Board in 1997 and during
the initial investigative procedure in 1990, the author cried out that although he knew
it was important to repeat what he had said almost seven years before, he simply couldn’t
remember.

5.3 Concerning the inconsistencies, counsel further states that they are not of the
magnitude that the State party claims. She states that the author has in fact not given two
completely different versions of how the military discovered his activities, since the core
elements are the same. Further, counsel draws the attention of the Committee to the fact
that the question of how exactly the author’s activities were discovered by the military
in March 1990 is not really an issue, since by that time the author had already been
harassed by the Turkish authorities for several years.

5.4 Counselfurther referstothe Swedish Government’s remark that no physical medical
evidence had been produced to indicate that the author had been subjected to torture. She
states that according to the specialists at the Center for Torture and Trauma Survivors
in Stockholm it is not surprising that there are no physical traces on the author’s body,
since the forms of torture to which the author was subjected do not necessarily leave
marks.

5.5 Counsel concludes that the author has presented sufficient evidence that he was
politically active in the PKK and that he is well known to the Turkish authorities; that

he has been detained, tortured and ill-treated because of his political activitiesalyd fin

that the human rights situation in Turkey is such that the group most likely to be exposed
to harassment, prosecution and persecution are Kurds suspected of being connected to
or being sympathizers ofthe PKK. She therefore claims that the author’s return to Turkey
would have the foreseeable and necessary consequence of exposing him to a real risk of
being detained and tortured.

5.6 On 29 October 1998, counsel submitted further information to the Committee,
indicating that according to a Kurdish solidarity association based in Sweden, of which
the author has been a member since 1996, the author is wanted by the Turkish police and
the Turkish security service. Itis further claimed that the author’s family in Turkey has
been questioned by the police on three occasions during the past six months about the
whereabouts of the author. With respect to this additional information the State party
states, in a letter sent to the Committee on 16 November 1998, that it has not altered its
position regarding the admisdiby and merits of the communication, as describieohe.

Issues and preeedings before the Gmmittee

6.1 Beforeconsidering anyclaims contained in acommunication, then@tee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, asitis required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure of international investigation or settlement. The Committee is further
of the opinion that all available domestic remedies have been exhausted, in view of the
fact that no new circumstances exist on the basis of which the author could file a new
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application with the Aliens Appeal Board. The Committee finds that no further obstacles
to the admissibility of the communication exist.

6.2 Theissue before the Committee is whether the forced return of the author to Turkey
would violate the obligation of Sweden under article 3 of the Convention not to expel or
to return a person to another State where there are substantial grounds for believing that
he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of bgauag sub

to torture upon return to Turkey. In reaching this decision, the Committee must take into
account all relevant considerations, pursuant to paragraph 2 of article 3, including the
existence of a consistent pattern of gross, flagrant or mass violations of human rights.
The aim of the determination, however, is to establish whether the individual concerned
would be personally at risk of being $adted to torture in the country to which he or she
would return. It follows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute a sufficient ground
for determining that a particular person would be in danger of being subjected to torture
upon his return to that country; specific grounds must exist that indicate that the
individual concerned would be personally at risk. Similarly, the absence of a consistent
pattern of gross violations of human rights does not mean that a person cannot be
considered to be in danger of being subjected to torture in his or her specific
circumstances.

6.4 The Committee is aware of the serious human rights situation in Turkey. Reports
from reliable sources suggest that persons suspected of having links with the PKK are
frequently tortured in the course of interrogations by law enforcement officers and that
this practice is not limited to particular areas of the country. In this context, the
Committee further notes that the Government has stated that it shares the view of UNHCR,
i.e. that no place of refuge is available within the country for persons who risk being
suspected of being active in or sympathizers of the PKK.

6.5 The Committee recalls that, for the purposes of article 3 of the Convention, the
individual concerned must face a foreseeable, real and personal risk of being tortured in
the country to which he is returned. The Committee wishes to point out that the
requirement of necessity and predictability should be interpreted in the light of its general
commenton the implementation of article 3 which reads: “Bearing in mind that the State
party and the Committee are obliged to assess whether there are substantial grounds for
believing that the author would be in danger of being subjected to torture were he/she to
be expelled, returned or extradited, the risk of torture must be assessed on grounds that
go beyond mere theory or suspicion. However, the risk does not have to meet the test of
being highly probable” (A/53/44, annex IX, para. 6).

6.6 The Committee notes the medical evidence provided by the author. The Committee

notes in particular that the author suffers from a post-traumatic stress disorder and that

this has to be taken into account when assessing the author’s presentation of the facts.
The Committee notes that the author’s medical condition indicates that the author has

in fact been subjected to torture in the past.

6.7 Inthe author’s case, the Committee considers that the author’s family background,
his political activities and affiliation with the PKK, his history of detention and torture,

as well as indications that the author is at present wanted by Turkish authorities, should
be taken into account when determining whether he would be in danger of being subjected
to torture upon his return. The Committee notes that the State party has pointed to
contradictions and inconsistencies in the author’s story and further notes the author’s
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explanations for such inconsistencies. The Committee considers that complete accuracy
is seldom to be expected by victims of torture, especially when the victim suffers from
post-traumatic stress syndrome; it also notes that the principle of strict accuracy does not
necessarily apply when the inconsistencies are of a material nature. In the present case,
the Committee considers that the presentation of facts by the author does not raise
significant doubts as to the trustworthiness of the general veracity of his claims.

6.8 In the circumstances, the Committee considers that substantial grounds exist for
believing that the author would be in danger of being subjected to torture if returned to
Turkey.

6.9 Inthe light of the above, the @mittee is of the view that the State party has an
obligation to refrain from forcibly returning the author to Turkey, or to any other country
where he runs a real risk of being expelled or returned to Turkey.

[Done in English, French, Russian and Spanish, English being the original.]

Communication N0.103/1998

Submitted by S.M.R. and M.M.R. (Names withheld)
[represented by counsel]

Alleged victim The authors
State party Sweden
Date of communicatianr5 November 1997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 5 May 1999,

Having concludedts consideration of communication No. 103/1998, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accourdll information made available to it by the authors of
the communication, their counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The authors of the communication are S.M.R., her husband M.M.R. and their two

children. The authors are Iranian citizens currently residing in Sweden, where they are
seeking refugee status. S.M.R. and M.M.R. claim that theywould riskimprisonment and
torture upon return to the Islamic Republic of Iran and that their forced return to that

country would therefore constitute a violation by Sweden of the Convention. They are

represented by counsel.

Facts as presented by the authors

2.1 Theauthorsstatethat S.M.R. has been an active member of the illegal organization
the Mujahedin. Because of her political activities she has been imprisoned twice by the
Iranian authorities. She was first arrested in 1982 and spent four years in the
Evin-Ghezelhesar prison. She was released in May 1986 when the authorities revised old
sentences. About the time of her release the Mujahedin launched a military offensive,
and she was arrested again in August 1986 together with other activists who were seen
as threats by the Iranian authorities. She was released inl®2y due to lack of
evidence, but she had to report regularly to the authorities for the following six months.
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2.2 S.M.R. was ill-treated and tortured in prison, especially during her first
imprisonment. She states that she was beaten on the soles of her feet and that she was
flogged on two occasions. As a result of the flogging she was unconscious and suffered
renal haemorrhage. She was treated in aiteddpr two days before she was sent back

to prison. She also states that she wagestdd to a fake execution.

2.3 In1991 S.M.R. resumed her work for the Mujahedin. She was a member of a group
of four politically active women who produced leaflets for the Mujahedin in her home,
where they met three times a week. The reason why the women always metin S.M.R.’s
home was that her husband, because of his profession, had a typewriter which the women
used to produce the leaflets. The authors state, however, that M.M.R. was unaware of the
political activities of his wife.

2.4 S.M.R. and her children arrived in Sweden on 21 July 1995 on a valid passport, to
attend the marriage of a relative. She states that at that time she intended to return to the
Islamic Republic of Iran. While in Sweden she learned that her husband, who was not
politically active, had been arrested by the Iranian security police in August 1995 and
interrogated about the political activities of his wife. The police had informed him that
the other women belonging to the political group in which S.M.R. was active had been
arrested and that one of the women had revealed his wife’s identity. The police had also
searched the family’s house and confiscated the typewriter which had been used to produce
the leaflets. S.M.R. decided nottoreturn to the Islamic Republic of Iran, where she claims
she risks being imprisoned and tortured again.

2.5 S.M.R. and her two children applied for asylum on 30 November 1995. Her
application wasejected by the Ational Immigration Board on 30 January 1996. On 25
November 1996, the Aliens Appeal Board turned down her appeal. Following an
application by S.M.R., the Aliens Appeal Board decided, on 5 March 1997, not to expel
her pending its decision regarding the asylum claim of her husband.

2.6 After leaving the Islamic Republic of Iran illegally with the help of smugglers,
M.M.R. arrived in Sweden on 6 November 1996 and immediately applied for asylum. He
was later told by his mother in the Islamic Republic of Iran that the Swedish police had
informed the Iranian authorities about his illegal departure from the country. He would
now risk imprisonment upon his return to his country.

2.7 The National Immigration Board rejected M.M.R.’s asylliam on 23 April 1997.

On 27 October 1997, the Aliens Appeal Board dismissed his appeal. Following the
rejection of M.M.R.’s asylumlaim, the Aliens Appeal Board cancelled the stay of the
deportation order against S.M.R. and her children.

Complaint

3.1 Inview of the fact that S.M.R. has previously been imprisoned and tortured, and
that her recent pitical activities have become known to the Iranian Government, the
authors claim that there exist substantial grounds for believing that she, her husband and
their children would be subjected to torture if they were returned to their country of origin.
Their forced return would therefore constitute a violation by Sweden of the Convention.

3.2 Theauthorsdrawthe attention of the Committee to the fact that neither the National
Immigration Board nor the Aliens Appeal Board has questioned that S.M.R. had been
active in the Mujahedin organization and that she had previously been imprisoned and
tortured.

Observations by the State party
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4.1 By its submission of 21 April 1998, the State party informed the Committee that,
following the Committee’s request under rule 108, paragraph 9, of its rules of procedure,
the National Immigration Board had decided to stay the expulsion order against the
authors while their communication is under consideration by the Committee.

4.2 The State party explained the domestic procedure applicable to the determination
of refugee status. It stressed that, in accordance with the Aliens Act, an alien may never
be sentto a country where there are reasonable grounds for believing that he or she would
be in danger of suffering capital or corporal punishment or of beirjgaed to torture

or other inhuman or degrading treatment or punishment, nor to a country where he/she
is not protected from being sent on to a country where he/she would be in such danger.
An alien whois refused entry can reapply for aresidence permitifthe application is based
on circumstances which have not previously been examined in the case and if either the
alien is entitled to asylum in Sweden or if it will otherwise be in conflict with
humanitarian requirements to enforce the decision on refusal of entry or expulsion.

4.5 Regarding the admissibility of the communication, the State party submits that it
is not aware of the same matter having been presented to another international instance
of investigation or settlement. The State party explains that the authors can at any time
file a new application for reexamination of their case with the Aliens Appeal Board,
based on new factual circumstances. Finally, the State party contends that, with reference
towhatit says concerning the merits of the case, the communication should be considered
inadmissible as incompatible with the provisions of the Convention.

4.6 As to the merits of the communication, the State party refers to the Committee’s
jurisprudence in the casesMiitombo v. SwitzerlatdindTapia Paez v. Swedgrand

the criteria established by the Committee with respect to article 3 of the Convention, first,
that a person must personally be at risk of beingestdd to torture and, second, that such
torture must be a necessary and foreseeable consequence of the return of the person to
his or her country.

4.7 The State partyreiterates that when determining whether article 3 ofthe Convention
applies, the following considerations are relevant: (a) the general situation of human
rights in the receiving countrglthough the existence of a consistent pattern of gross,
flagrant or mass violations of human rights is not in itself determinative; (b) the personal
risk of the individual concerned of being subjected to torture in the country to which he
would be returned; and (c) the risk of the individual being subjected to torture as a
foreseeable and necessary consequence of return. The State party recalls that the mere
possibility that a person will be sjgisted to torture in his or her country of origin is not
sufficient grounds for his or her return to be incompatible with article 3 ofthe Convention.

4.8 The State party is aware of human rights violations taking place in the Islamic
Republic of Iran, including extrajudicial and summary executions and disappearances,
as well as widespread use of torture and other degrading treatment.

4.9 Asregards its assessment of whether or not the author would be personally at risk
of being subjected to torture if returned to thlansic Republic of Iran, the State party
relies on the evaluation of the facts and evidence made by the National Immigration Board
and the Aliens Appeal Board. Neither found any reason to question that S.M.R. had been
politically active for the Mujahedin and that she had been imprisoned in the 1980s.
However, the Swedish authorities have found that some elements provided by the authors

& Communication No. 13/1993 (CAT/C/12/D/13/1993), Views adopted on 27 April 1994.
P Communication No. 39/1996 (CAT/C/18/39/1996), Views adopted on 7 May 1997.
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regarding S.M.R.’s recent ptical activities and the circumstances relating to her
departure from the Islamic Republic of Iran raise doubts as to their credibility.

4.10 In its decision of 30 January 1996, the National Immigration Board noted that
S.M.R. had been released from prison in 1990 for lack of evidence. As to her political
activities after her release, the Board found it unlikely that the political group she claimed
she was a member of held meetings and produced leaflets three times a week in her house
without her husband’s knowledge. The Board also found it improbable that she was
wanted by the Iranian authorities because a typewriter had been found in her home. As
tothe circumstances of her departure, the Board noted that S.M.R. had been able to obtain
a national passport in 1993 and that she had left her country of origin legally. This is an
additional indication that she was not of interest to the Iranian authorities. In addition,
the Board pointed out that she had waited four months in Sweden before applying for
asylum.

4.11 On 25 November 1996 the Aliens Appeal Boajdated the appeal of S.M.R. and

her children, adding to the findings of the National Immigration Board that she had not
applied for asylum until three months after she allegedly learned that the authorities were
looking for her in the Islamic Republic of Iran. In the Board’s view, her explanation that
she did not, until that point, realize the proportions of the authorities’ interest in her was
not convincing. The Board stated that the delay alone gave reason to doubt her need of
protection in Sweden. The Board further stated that not only had S.M.R. been able to
obtain a national passportin 1993, but she had also been able to leave the country several
times, which shows that she was not of particular interest to the Iranian authorities. The
Board further found not credible her statement that she had travelled to the Syrian Arab
Republic at the request of the authorities in order to prove that she was a true Muslim.
The Board considered that this was rather an attempt to explain the departure stamps in
her passport.

4.12 M.M.R.’s application for asylum wasjected by the Bltional Immigration Board

on 23 April 1997. The Board noted that his grounds for requesting asylum were connected
to his wife’s political activities in the Islamic Republic of Iran, activities which had not
been considered of such a nature as to justify her protection in Sweden. M.M.R.’s claim
that he risked imprisonment for having left his country without a visa was not regarded
as grounds for granting him protection.

4.13 The Aliens Appeal Board turned down his appeal on 27 October 1997. The Board
noted that in September 1996, after the alleged detention in August 1995, he obtained
a valid passport and permission to leave the country. Therefore, the Board concluded,
he was not at that time of special interest to the Iranian authorities. The Board also noted
that, when entering Sweden, he had stated that he had not experienced any problems of
a political nature in the Islamic Republic of Iran.

4.14 The State party reiterates that it does not question S.M.R.’s statement in respect
of imprisonment and ill-treatment in the past. What is called into question is whether
S.M.R. has been politically active since 1991 in the manner claimed by her and therefore
atrisk of being tortured if she returns to Iran at this time. In this context, the State party
points out several circumstances and elements in the authors’ account which give rise
to doubts as to S.M.R.’s alleged political activities duriagent years.

4.15 Firstly, the State party asserts that, according to reliable information available to
the Government, the Mujahedin has for many years been operating from outside the
Islamic Republic of Iran only. Production and distribution of leaflets for the Mujahedin
within the country consequently does not occur. Due to this circumstance alone, S.M.R.’s
statement concerning her political activities is not credible.
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4.16 The State partyalsounderlinesthe findings of the National Immigration Board and
the Aliens Appeal Board as to the authors’ possession of passports. S.M.R. was in
possession of a valid national passport and visa when entering Sweden. She obtained a
passport in 1993 and had, according to the stamps in it, left Iran on several occasions
before travelling to Sweden. In the initial investigation following her application for
asylum, S.M.R. stated that she had turned in her passport to the authorities in 1995 in
order to have her youngest child registered in it. She further stated that when she applied
for a new passport she was requested by the authorities to travel to Syria in order to prove
that she was a true Muslim. The State party finds, in accordance with the findings of the
Boards, that this statement is not credible but rather a construction devised to explain
the departure stamps in her passport. These circumstances contradict the assertion that
she was of special interest to the Iranian authorities at the time of her departure. The State
party alsounderlines the facts that M.M.R., after he had allegedly beeneatein August

1995, stayed in the Islamic Republic of Iran for more than a year, that he had obtained
a valid passport and that he declared, when entering Sweden, that he did not have any
problems of a political character in his country of origin.

4.17 Finally, the State party draws the attention of the Committee to the fact that S.M.R.
has not been able to give any reasonable explanation as to why she waited for more than
four months before applying for asylum in Sweden. The State party maintains that her
explanation is not convincing, especially as she alleged that her husband was arrested
two weeks after her arrival in Sweden.

4.18 In the State party's view the decisive element in this case, in making the risk
assessment under article 3 of the Convention, is the credibility that can be attached to
the statements made by the authors of the communication. In view of the circumstances
recounted above, thee&e party considersthat S.M.R. and M.M.R. have not substantiated
the claim that they would run any particular personal risk of being detained and tortured
if they were to return to the Islamic Republic of Iran.

4.19 The State party concludesthat, in the circumstances ofthe present case, the authors’
return to the Islamic Republic of Iran would not have the foreseeable enedsary
consequence of exposing them to a real risk of torture. An enforcement of the expulsion
order against the authors would therefore not constitute a violation of article 3 of the
Convention.

Counsel’s comments

5.1 Counsel recalls that the State party does not in any way question that S.M.R. has
been imprisoned and tortured in the past. He also points out that the State party is aware
ofthe serious human rights violations occurring in the Islamic Republic of Iran, including
the widespread use of torture, and concludes that there are substantial risks that S.M.R.
would face torture again if returned to the country.

5.2 Counsel further argues that the act of deporting a person to a country to which she
fears to return owing to having previously been tortured, is in itself an act of torture or
other cruel, inhuman or degrading treatment or punishment.

5.3 Finally, counsel refers to a certificate submitted by a psychiatrist at the Swedish
Red Cross centre for tortured refugees in Stockholm, according to which S.M.R.’s
statements regarding imprisonment and torture clearly are based on her own personal
experiences. The psychiatrist further states that in his view, S.M.R.’s account of how,
after her release from prison in 1990, she pursued her political activities and her fear of
being persecuted by the Iranian authorities are credible and genuine.
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Committee’s decision on admissibility

6.1 At its twenty-first session, the Committee considered the admissibility of the
communication. It ascertained that the same matter had not been and was not being
examined under another procedure of international investigation or settlement, and
considered that all available domestic remedies had been exhausted in view of the fact
that no new circumstances existed on the basis of which the authors could file a new
application with the Aliens Appeal Board. Accordingly, it decided that the commatianc

was admissible.

6.2 The Committee noted the information given by the State partythat the Immigration
Board had stayed the enforcement of the expulsion order against the authors, pending
the Committee’s final decision on the communication.

6.3 The Committee further noted that both the State party and the author’s counsel had
provided observations on the merits of the communication, and that the State party had
requested the Committee, if it were to find the communication admissible d@egk to

the examination of the merits of the communication. Nevertheless, the Committee
considered that the information before it was not sufficient to enable it to adopt its Views
at that stage. Accordingly, it decided to request both parties to make additional
submissions within three months, with a view to examining the merits of the
communication at the Committee’s twenty-second session.

6.4 Inparticular, the Committee decided to request from the authors’ counsel additional
information about the nature of S.M.R.’s political activities after 1990 and the current
situation of the other members of the political group to which she belonged. Likewise,
the Committee requested clarifications from the State party and the authors’ counsel as
to the circumstances relating to the authors’ departure from the Islamic Republic of Iran
and entry into Sweden, as well as their obtaining of passports. Clarifications were also
requested regarding the authors’ statement that Swedish police authorities had informed
the Iranian authorities about the illegal departure of M.M.R. from the country.

6.5 Under rule 110, paragraph 3, of the rules of procedure, the Committee further
requested the State party not to return the authors to Iran while their communication is
under consideration by the Committee.

Additional information submitted by the State party

7.1 Inresponsetothe Committee’s request regarding the circumstances ofthe authors’
departure from the Islamic Republic of Iran, entry into Sweden and obtaining of passports,
the State party submits that the information it provided is based on the authors’ own
statements to Swedish immigration authorities. S.M.R.’s passport was issued on 10 May
1993 with validity until 10 May 1996. She applied for a visa in January 1995 in order
for her and her two children to visit her brother in Sweden. They were granted entry visas
valid for 30 days with departure from Sweden not later than 17 September 1995. She
arrived in Sweden on 21 July 1995.

7.2 S.M.R. has stated that she obtained her passport without difficulty. In March 1995

shereturned it to the authorities in order to have her youngest child registered on it. After

being informed that her name resembled the name of a person who was not permitted to
leave the country, she was requested to report to the prosecution authority. The
prosecution authority discovered that her name was miswritten and decided not to return
her passport to her. When she applied for a new passport the authorities made it a
condition that she first travel to Syria. The trip was arranged by the authorities as a test
in order to prove that she was a true Muslim supporting the regime. The authorities made
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itan additional condition that she turn in the certificate of registration of title of her house
before the trip. Her passport was returned a week before she travelled to Syria with her
husband and children.

7.3 The State party maintains that S.M.R.’s statement concerning her trip to Syria is

not credible, but rather an attempt to explain the departure stamps in her passport. It notes
that her husband has not mentioned anything about a trip to Syria, nor has he mentioned
anything about a passport he must have been in possession of in order to travel to Syria.

7.4 Accordingtoreliable sources, a valid passport and an exit visa are required in order
to be allowed to leave the Islamic Republic of Iran. Persons convicted of a serious crime
or under suspicion of such a crime or under surveillance for other reasons are not allowed
to leave the country. Since S.M.R. had no difficulties in obtaining a passport as well as
a visa and leaving the country, it is unlikely that she was of any special interest to the
Iranian authorities at the time of her departure. On the other hand, her husband, who was
allegedly arrested and interrogated, was released after a week and stayed in the country
for more than a year thereafter. Further, he obtained a valid passport, issued on
30 September 1996, and a permit to leave the Islamic Republic of Iran. Obviously, the
Iranian authorities had no special interest in him either at the time of his departure in
1996.

7.5 M.M.R. arrived in Sweden without an entry visa. In the initial interrogation
following his application for asylum he stated that he had obtained his passport without
any difficulties, that he had not experienced any problems ofitigab nature in the
Islamic Republic of Iran and that his intention was to reunite with his wife and children.
He also stated that he had not applied for an entry visa because he was convinced that
he would not obtain one. Therefore, he paid a smuggler who bought him a ticket and
helped him to pass through the gates at the airport in Tehran.

7.6 The State party contests M.M.R.’s statement that the Swedish police informed the
Iranian authorities about his illegal departure from Iran. However, due to M.M.R.’s lack
of a valid entry visa, the Swedish police authorities informed Iran Air of his arrival in
Sweden. Thatwas done in accordance with provisions of the Aliens Act aimed at inducing
carriers to make thorough checks of passengers’ travel documents in order to avoid their
arrival in Sweden undocumented.

7.7 The State party has obtained information according to which a person who returns
to the Islamic Republic of Iran after leaving the country illegally risks a fine and can be
taken into custody for three days at the most. The State party has, however, noinformation
indicating that Iranian citizens who have been expelled from Sweden have beetesub

to ill-treatment upon their return to the country. The State party calls into question
whether the Iranian authorities would consider M.M.R.’s departure as illegal, in view

of the fact that he was holding a valid passport, he passed the departure controls and was
allowed to travel by Iran Air.

7.8 Finally, the State party indicates that the erdarent of thexgpulsion order against
the authors has been stayed pending the Committee’s final decision on the matter.

Additional information submitted by counsel

8.1 In response to the Committee’s request for clarifications regarding the nature of
S.M.R.’s political activities after 1990, counsel states that she was in charge of typing
texts that she received from the leader of her group. Once typed, the texts were copied
and distributed by others in the form of leaflets. The group had four members and they
met two or three times a week when M.M.R. was not at home. These activities continued
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until S.M.R. left the Islamic Republic of Iran. When she left for Sweden her intention
was to return and continue her political activities. While in Sweden S.M.R. has continued
to work for her organization by participating in administrative tasks and the preparation
of a newspaper. She has also taken part in demonstrations.

8.2 S.M.R. has had no contacts with the members of her group in the Islamic Republic
of Iran. She has nevertheless been informed by her organization that they have been
arrested and that the leader was sentenced to 10 years of imprisonment. When M.M.R.
was arrested he was shown a picture of the leader and asked if he recognized her. The
other members of the group were not mentioned to him.

8.3 Astotheclarifications concerning S.M.R.’s passport, counsel states that she applied
for a passport three years after her release from prison. She had no intention of using it
but she wanted to check whether it was possible for her to obtain one. According to the
law, she should have been interrogated at court after her application. In fact she was not,
andthe passportwas sent to her within 24 hours. When S.M.R. requested to have her child
registered in the passport the authorities found that she was not entitled to have one and
was forbidden to leave the country. She had to go to a court, where she was questioned
about her activities and her reasons for leaving the country. She replied that she wanted
to attend her brother’s wedding. She was then told that somebody had to be responsible
for her and that her first trip abroad had to be to an Islamic country. For that reason she
travelled to Syria with her husband and child. In order to obtain a permit to leave for
Sweden she had to put up the family’s house as guarantee of her return.

8.4 M.M.R. obtained his passport without difficulty. He had not had any problems with
the authorities for a long time. He was arrested and released after one to two weeks, since
he had not committed any crime. At that time he did not believe that his wife was in
Sweden; he therefore suggested that the authorities ask the travel agent where she had
gone. Upon his leaving the country he paid a Pakistani citizen to help him to enter the
plane without being checked. The airline is responsible for checking that passengers have
valid visas; this might be the reason why the Swedish authorities contacted the Iranian
authorities. Iranian revolutionary guards visited M.M.R.’s mother and asked her about
his leaving the country without a visa. She replied that she did not know anything about
it.

Examination of the merits

9.1 The Committee has considered the commatioa in the light of all the information
made available to it by the parties, in accordance with article 22, paragraph 4, of the
Convention.

9.2 The issue before the Committee is whether the forced return of the authors to Iran
would violate the obligation of Sweden under article 3 of the Convention not to expel or
to return a person to another State where there are substantial grounds for believing that
he/she would be in danger of being subjected to torture.

9.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the authors would be in danger of being
subjected to torture upon return to thiamsic Republic of Iran. In reaching this decision

the Committee must take into account all relevant considerations, pursuant to paragraph
2 of article 3, including the existence of a consistent pattern of gross, flagrant or mass
violations of human rights. The aim of the determination, however, is to establish whether
the individuals concerned would be personally at risk of beingsteul to torture in the
countrytowhich theywould return. The existence of a consistent pattern of gross, flagrant
or mass violations of human rights in a country does not as such constitute a sufficient
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ground for determining that a particular person would be in danger of being subjected

to torture upon his return to that country; specific grounds must exist indicating that the

individual concerned would be personally at risk. Similarly, the absence of a consistent

pattern of gross violations of human rights does not mean that a person cannot be
considered to be in danger of being subjected to torture in his or her specific

circumstances.

9.4 Inthe case under consideration the Committee notes the State party’s statement that
therisk of torture should be a “foreseeable and necessary consequence” of an individual’s
return. In this respect the Committee recalls its previous jurisprutde¢hae the
requirement of necessity and predictability should be interpreted in the light of its general
comment on the implementation of article 3, which reads: “Bearing in mind that the State
party and the Committee are obliged to assess whether there are substantial grounds for
believing that the author would be in danger of being subjected to torture were he/she to
be expelled, returned or extradited, the risk of torture must be assessed on grounds that
go beyond mere theory or suspicion. However, the risk does not have to meet the test of
being highly probable” (A/53/44, annex IX, para. 6).

9.5 The Committee does not share the view of the National Immigration Board that it

is unlikely that S.M.R. held regular meetings at her home without her husband’s
knowledge. Furthermore, the Committee has no reasons to question S.M.R.’s credibility
regarding her past experiences of detention, her political activities and the way in which
she obtained a passport. However them@uttee considers, on the basis of the infation
provided, that the political activities that S.M.R. claims to have carried out after 1991,
inside and outside the Islamic Republic of Iran, are not of such a nature as to conclude
that she risks being tortured upon her return. The Committee notes, in particular, that
after M.M.R.’s release he was not further questioned about his wife’s activities and
whereabouts, neither was he molested by the Iranian authorities. Moreover, there is no
indication that an arrest order has been issued against S.M.R. Counsel submits that the
other members of her group were arrested and that the head of the group was sentenced
to imprisonment. No information is provided, however, as to the grounds for her
conviction and there is no indication that the women wergestdd to torture or ill-
treatment.

9.6 The Committee further considersthat the factthat M.M.R. left the Islamic Republic
of Iran without a visa to enter Sweden does not constitute aitiadd argument to
conclude thatthe authorsrisk being tortured iftheyreturn. No evidence has been provided
to the Committee that such an act is punished in the Islamic Republic of Iran with
imprisonment, let alone torture.

9.7 The Committee notes with concern the numerous reports of human rights violations,
including the use of torture, in the Islamic Republic of Iran, but recalls that, for the
purposes of article 3 ofthe Convention, the individual concerned must face a foreseeable,
real and personal risk of being tortured in the country to which heis returned. In the light
of the foregoing, the Committee deems that such a risk has not been established.

9.8 On the basis of the above considerations the Committee considers that the
information before it does not show substantial grounds for believing that the authors run
a personal risk of being tortured if they return to the Islamic Republic of Iran.

10. The Committee against Torture, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

¢ Communication No. 101/1997 (CAT/C/21/D/101/1997), Views adopted on 20 November 1998.
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Punishment, concludes that the decision of the State party to return the authors to the
Islamic Republic of Iran would not constitute a breach of article 3 of the Convention.

[Done in English, French, Russian and Spanish, the English text being the original
version.]

Communication No0.104/1998

Submitted by M.B.B. (name withheld)
Alleged victim The author
State party Sweden

Date of communicatianl2 Decembefl 997

The Committe@gainst Torture established under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 5 May 1999,

Having concludeds consideration of communication No. 104/1998, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accourall information made available to it by the author of the
communication and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is M.B.B., an Iranian national born in 1965, at
present seeking asylum in Sweden. He claims that he risks being tortured and executed
if he is forced to return to the Islamic Republic of Iran. No article of the Convention is
specifically invoked in the communication. The author is not represented by counsel.

Facts as presented by the author

2.1 The author states that his father is an orthodox Iranian Muslim and a supporter of
the Iranian regime. Through his influence the author was drafted by the Iranian
Revolutionary Guards (Pasdaran) and fought for three years in the front lines. While
working as a revolutionary guard, the author also had a normal civil job as a mechanic
in Isfahan, in order to conceal his involvement with the Pasdaran from his family. He
was issued with an identity card as a member of the National Guard.

2.2 Theauthor statesthat his situation became very difficult when he refused to perform
certain tasks assigned to him. For that reason he decided to leave for Sweden, where his
mother and stepfather were living. He left the country on a valid passport, which he
obtained by paying a large amount of money, and a tourist visa that his stepfather helped
him to obtain. He arrived in Sweden on 26 October 1995 in poor psychological condition.
On 10 January 1996, he applied for asylum. His application was dismissed by the Swedish
Board of Immigration on 5 September 1996. The Aliens Appeal Board turned down his
appeal on 21 April 1997.

2.3 InJune 1996, the author converted to Christianity. Members of his family who are
still living in the Islamic Republic of Iran informed him that the Pasdaran had issued a
warrant of arrest and that the Supreme Court had issued an order of execution against
him.

Complaint
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3.1 Inviewof his pastinvolvementwith the Pasdaran and his conversion to Christianity
the author fears that he will be $atted to torture and executed upon his return to the
Islamic Republic of Iran.

State party’s observations

4.1 On 19 January 1998 the Committee, acting through its Special Rapporteur for new
communications, transmitted the communication to the State party for comments and
requested the State party not to expel or deport the author to the Islamic Republic of Iran
while his communication was under consideration by the Committee. In a submission
on 29 June 1998 the State party informed the Committee that, on 21 January 1998, the
Swedish Immigration Board had decided to stay the enforcement of the expulsion until
further notice, pending the Committee’s final decision on the matter.

4.2 With respect to the admissibility of the communication, the State party states that
itis not aware of the present matter having been or being jiwet obany other procedure

of international investigation or settlement. It also states that chapter 2, section 5 (b),
of the Aliens Act provides for a reexamination of the permit issue. A new request for

a residence permit may be lodged with the Aliens Appeals Board at any time. Such a
request must always be considered by the Board, provided that there are new
circumstances that could call for a different decision. Finally, the State party, with
reference to its submission on the merits, maintains that the communication should be
considered inadmissible as being incompatible with the provisions of the Convention.

4.3 Asforthe merits, the State party provides the following métion and assessment.

4.4 The author submitted an application for residence and a work permit to the Swedish
Embassyin Tehran on 18 May 1995. On that occasion he indicated that he was a “retired
National Pasdar Guard”. He entered Sweden on 26 October 1995 on a visa valid for 90
days and travelled with a valid Iranian passport. He did not apply for asylum until 10
January 1996. His spouse and three children remain in the Islamic Republic of Iran.

4.5 During the initial investigation following the author’s first request for asylum he
stated that he had worked at a “Sep&asdaran” and his duties were to spy on the
anti—revolutionary forces in Iranian Kurdistan. In the course of his work he was given
training in methods of torture, and he mistreated people. He also took part in executing
people without trial. Since he was not considered mentally strong enough to carry out
torture he was ordered to obtain information about opponents of the regime and to hand
it over to the authorities. He also stated that he had not been able to tell his spouse and
children about his work and that he left the Islamic Republic of Iran because he could
not bear his work any longer. Since members of the military are not allowed to have
passports legally, he obtained one through bribery. He did not know anything about an
exit permit. He converted to Christianity on 23 July 1996. Finally, he said that if he
returned home he would be in danger of execution.

4.6 On 5 September 1996 the National Immigration Boa&jdcted the author’s
application for asylum. The Board noted that he had travelled on a valid Iranian passport
and exit permit, which means that at the time of his departure he was not of particular
interest to the Iranian authorities. The Board considered that this fact was further
supported by the author’s earlier application for a resideno@tar which he hadtated

that he no longer worked for the Pasdaran. The Board found it extremely unlikely that
he would be allowed to leave the country if, at that point in time, he was active in the
military service in the way he described. The information on how he bribed a person at
the airport at the time of his departure was deemed not to be credible.
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4.7 Moreover, the Board pointed out that the author waited over two months before
applying for asylum, which is an indication that he did not regard his situation in his
home country as particularly serious. Consequently, the Board did not find his claim that
he runs the risk of arousing the authorities’ special interest on his return to be credible.
The Board concluded that there were no reasons to believe that by returning to his home
country, the author would risk exposure to the kind of persecution or harassment that
would constitute grounds for asylum. The Board did not find any other reason for granting
a residence permit. It considered that the kind of activities that the author said he took
partin,inter alia, executing people without trial, are crimes against humanity as referred
to in article 1 F of the 1951 Convention relating to the Status of Refugees. Regardless
of any judgement about his credibility, such a circumstance is sufficient reason to refuse
asylum, in accordance with the 1951 Convention.

4.8 In his appeal to the Aliens Appeals Board the author maintained that he had been
a so-called special agent. He submitted copies of two identity cards to the police in Boras
in January 1996. One of the cards, which was issued by a competent authority, shows that
he had terminated his service as a special agent, although in fact he had not. The second
card shows that he was still employed and active as a special agent. This card was
exclusively intended for national use. He further stated that in the Islamic Republic of
Iran people who have opposed the regime, been drug traffickers or carried on other
undesired activities may be “got rid of” without a trial and that he usesttve orders

from his superiors that a certain undesired person should disappear. From 1988 to 1992,
he was part of a group within Sepha which carried out activities in that context in
Kurdistan and Khozestan. During the years from 1992 to 1996, he underwent further
training at a school of torture. However, he did not himself inflict torture on prisoners
but only had to “watch”. On some 40 occasions he executed punishment in the form of
whipping. By means of substantial bribes to a member of Sepha, he was able to leave his
country with a valid passport, despite the fact that he was not entitled to leave the country.

4.9 The author further contended that the assertion in the decision of the National
Immigration Board that he had retired was not correct, since he was too young to retire.
He had waited for two months before applying for asylum after his arrival in Sweden
because he was very depressed. However, he contacted the police as soon as he began to
feel better. For many years he had felt a strong attraction to Christianity. In Sweden, he
attended tuition at St. Andrews Church in Gothenburg and converted to Christianity on

23 June 1996. If it should come to the knowledge of the Iranian authorities that he had
converted to Christianity, it would mean certain death. He is very concerned about his
children and his spouse since he does not know what their situation is. The family may
be punished because of his desertion.

4.10 On 21 April 1997, the Aliens Appeals Board turned down his appeal. The Board
stated that it could be seen from the author’s passport that he underwent the usual passport
control in Tehran airport, which meant that he was not of particular interest to the
authorities at the time of his departure. The Board also noted that persons who leave from
Tehran airport undergo strict controls. The claim that he was only able to leave with the
aid of bribes was therefore not deemed reasonable. At the same time the Board did not
find the claim that he was active within the armed forces and therefore under a prohibition
to travel at the time of his departure to be credible.

4.11 The Board also pointed out that the author waited for more than two months after
entering Sweden before applying for asylum which suggests that he did not feel a great
need for protection when he arrived. Regarding his conversion, the Board considered that
a convert does not run any significant risk of harassment by the authorities as a result.
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4.12 On 30 October 1997 the Aliens Appeals Board examined a new application for
asylum filed by the author, with which he submitted a document, dated 11 June 1996,
which he claimed hadecently been given to him by an acquaintance and had been
obtained through bribes. He assertieder alia, that the document had been drawn up

by a “prosecutor at the revolutionary court centre in the Islamic Republic of Iran” and
proved that the author was wanted in his country of origin. This was a later development
since he was clearly not wanted by the police when he left.

4.13 The author subsequently submitted a copy of a judgement dated 15 July 1996 which
he claimed had been drawn up by the supreme military tribunal. He stated that the crimes
he is guilty of are that he left his position as a security officer in Sepah, joined groups
that oppose Islam, endangered the security of the State and unlawfully left the country.
He stated that he hadageived the documentin question by post from tlaerisc Republic

of Iran.

4.14 On 10 July 1997, the Board decided to stay the enforcement of the refusal of entry
decision. It then made arrangements for an investigation of the judgement through the
Swedish Embassy in Tehran.

4.15 In a statement dated 4 September 1997, the Embassy concluded that the judgement
and the document from the prosecution authority were clear forgeries. After having been
informed of the Embassy’s communication, the author wrote to the Board insisting that
he had given truthful information that he was not aware that the documents were not
genuine. He also insisted that he risked capital punishment if he returns.

4.16 In its decision of 30 October 1997 the Board did not find cause to make any other
assessment than the one which was presented in the Embassy’s communication. In an
overall assessment of the material presented together with what had previously emerged
in the case, the Board found that the circumstances did not confirm that the author was
in need of protection under the Aliens Act. Furthermore, the Board did not find grounds
to consider that an enforcement of the expulsion would be contrary to humanitarian
requirements. It therefore rejected the new appion.

4.17 The State party argues that in determining whether article 3 of the Convention
applies in a particular case the following considerations are relevant: (a) the general
situation of human rights in theceiving countryalthough the existence of a consistent
pattern of gross, flagrant or mass violations of human rights is not in and of itself
determinative; (b) the individual concerned must be personally at risk of beijegtsab

to torture in the country to which he would be returning; and (c) “substantial grounds”
in article 3 (1) means that the risk of the individual being tortured if returned is a
“foreseeable and necessary consequence”.

4.18 The State party is aware that the Government of the Islamic Republic of Iran is
reported to be a major abuser of human rights. It leaves it to the Committee to decide
whether there exists at present a consistent pattern of gross, flagrant or mass violations
of human rights in the country.

4.19 Regarding the personal risk of being subjected to torture inldmi¢sRepublic

of Iran the State party contends that several provisions in the Aliens Act reflect almost
exactly the principle laid down in article 3 of the Convention. In applying article 3,
therefore, the Committee is carrying out virtually the same test as the Swedish authorities.
In making this testit should be taken into account that a mere possibility of torture cannot
in itself be sufficient to constitute a violation of article 3 of the Convention. The risk must
be substantiated with regard to the circumstances and the asshaker’s personal
conditions insofar as they can bgedttively certified.
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4.20 Inthe presentcase the Swedish authorities have clearly found notsilgstaunds

for believing that the author would be at risk of being subjected to torture upon his return
to Iran. The State party shares the assessment made by the Swedish authorities in this
respect and would like to point out certain circumstances which are considered to be of
special importance in this context.

4.21 Firstly, the author travelled from Iran on a valid Iranian passport and with an exit
permit. It may be seen from the author’s passport that he underwent the usual passport
control in connection with his departure from Tehran airport. In the light of the
Government’s knowledge of departure controls at Tehran airport, this means that he was
not of particular interest to the authorities at the time of his departure. This conclusion
is further supported by the author’s earlier application for a residence permit in which
he had stated that he no longer worked for the “Pasdaran”. It is extremely unlikely that
he would be allowed to leave if at that point he was active in the military service in the
way he described. Special permission issued by the Iranian authority concerned is required
for military personneltoleave. Thus, the claim that he was active within the armed forces
and therefore under a prohibition to travel at the time of his departure are not credible.
These circumstances conflict with the assertion that the author is of particular interest
to the Iranian authorities.

4.22 Finally, the communication from the Embassy of Sweden in Tehran clearly shows
that the document submitted by the author in the form of a judgement by the Supreme
Courtand a search warrant from the prosecution authorities were manifest forgeries. This
too gives cause for doubt and undermines the author’s general credibility. Moreover, the
author waited over two months before applying for asylum which indicates that he did
not regard his situation in his home country as particularly serious. Nothing in this matter
supports the author’s claim that he would be at risk of beinjgstsdl to torture or other

form of ill—treatment upon his return.

4.23 Finally, the information which the author has provided about what happened to him
in the Islamic Republic of Iran and in other respects does not demonstrate that the risk
of detention or torture is a foreseeable and necessary consequence of his return.

4.24 The State party thus maintains that in the present case substantial grounds do not
exist for believing that the author would be in danger of being subjected to torture. An
enforcement of the expulsion order would therefore, in the present circumstances, not
constitute a violation of article 3 of the Convention.

Author’s comments

5.1 In his comments on the State party’s submission the author claims that he never
said that he was a “retired National Pasdar Guard” and that the misunderstanding may
be due to a poor translation. He insists that he is a Pasdar Guard, as the identity card he
gave to the Swedish immigration authorities attests.

5.2 Before the tourist visa was granted his sponsor in Sweden had explained to the
Swedish authorities that the author wanted to leave his country of origin because he was
a member of the Pasdar Guard and wished to convert to Christianity. Therefore, the
immigration authorities knew that the author was coming to Sweden for permanent
residence. Moreover, the State partyitself has acknowledged that the author had submitted
an application for residence and a work permit to the Swedish Embassy in Tehran on
18 May 1995. The delay in applying for asylum, once he was in Sweden, was due to
serious illness. The police officer in Boras who interviewed him noticed that he was
seriously ill.
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5.3 The author denies having said to the immigration authorities that he had whipped,
inflicted other kinds of ik-treatment on or participated in extrajudicial executions of
people and states that he left his country of origin precisely because he did not want to
commit criminal acts. He claims that the misunderstanding on this issue was also due
to a poor translation.

5.4 The State party states that the author submitted copies of two identity cards to the
police in Boras. The author contends, however, that he submitted the originals, not copies,
and that these cards were undeniable evidence that he was a member of the Sepah Pasdar
Guard until he left the country. Itis also undeniable that if a member of the Pasdar Guard
flees the country he will be punished with death, even if he remains outside the country.

5.5 The author contests the State party’s statement that persons converting from Islam
to Christianity are not atrisk in the Islamic Republic of Iran and states that some converts
have even been executed recently. He also tmimpaout the Swedish authities having
informed the Iranian authorities about his application for asylum, since that would expose
him to further risk.

5.6 With respect to the observation by the State party that an Iranian citizen has to pass
strict controls at Tehran airport, the author argues that this is true only if the person has

been reported as suspicious. A Pasdar guard may, on the contrary, enjoy certain privileges
at the airport.

5.7 With respect to the documents found to be forgeries, the author argues that he
himself is not sure that these documents are authentic but that he cannot be held
responsible for authenticity of documents he has received from Iran. He further complains
about the Swedish authorities having informed the Iranian authorities that the documents
were false and had been obtained through bribes.

5.8 In a further submission the author informed the Committee that
on 16 Decembetl998 he filed another appeal with the immigration authorities that was
also rejected.

Issues and preeedings before the Gmmittee

6.1 Beforeconsidering anyclaims contained in a comnatioit, the Committee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, as it is required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure of international investigation or settlement. The Committee is further
of the opinion that all domestic remedies have been exhausted and finds that no further
obstacles to the admissibility of the communication exist. Since both the State party and
the author’s counsel have provided observations on the merits of the communication, the
Committee proeeds with the considation of those merits.

6.2 The issue before the Committee is whether the forced return of the author would
violate the obligation of Sweden under article 3 of the Convention not to expel or to return
a person to another State where there are substantial grounds for believing that he would
be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of bgaogesib

to torture upon return. In reaching this decision, the Committee must take into account
all relevant considerations, pursuant to paragraph 2 of article 3, including the existence
of a consistent pattern of gross, flagrant or mass violations of human rights. The aim of
the determination, however, is to establish whether the individual concerned would be
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personally at risk of being sjgzted to torture in the country to which he or she would
return. The existence of a consistent pattern of gross, flagrant or mass violations of human
rights in a country does not as such constitute a sufficient ground for determining that
a particular person would be in danger of being subjected to torture upon his return to
that country; specific grounds must exist indicating that the individual concerned would
be personally at risk. Similarly, the absence of a consistent pattern of gross violations of
human rights does not mean that a person cannot be considered to be in danger of being
subjected to torture in his or her specific circumstances.

6.4 Inthe case under consideration the Committee notes the statement of the National
Immigration Board that the author was not entitled to asylum in accordance with the
Convention relating to the Status of Refugees in view of the fact that he had admitted
having committed the kind of crimes referred toin article 1 F ofthe said Convention. The
Committee recalls, however, that unlike the provisions oftlog@Convention, article 3

of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment applies irrespective of whether the individual concerned has committed
crimes and the seriousness of those crimes. On the other hand, the legal status of the
individual concerned in the country where he/she is allowed to stay is not relevant for
the Committee.

6.5 The Committee further notes the State party’s argument that “substantial grounds”
in article 3, paragraph 1, of the Convention means that the risk of the individual being
tortured if returned is a “foreseeable and necessary consequence”. In this respect the
Committee recalls its previous jurisprudehteat the requirement of necessity and
predictability should be interpreted in the light of its general comment on the
implementation of article 3 which reads: “Bearing in mind that the State party and the
Committee are obliged to assess whether there are substantial grounds for believing that
the author would be in danger of being subjected to torture were he/she to be expelled,
returned or extradited, the risk of torture must be assessed on grounds that go beyond mere
theory or suspicion. However, the risk does not have to meet the test of being highly
probable” (A/53/44, annex IX, para. 6).

6.6 In the present case, the Committee notes that the author has provided it with an
account of his activities which differs in many respects from the one he provided to the
Swedish authorities. In the Committee’s view, the important disparities cannot fully be
explained by “poor translations”, as suggested by the author, and raise doubts about his
credibility. The author’s credibility is further undermined by the fact that he provided
the Swedish authorities with copies of an arrest warrant issued by a prosecutor and a
judgement drawn up by the supreme military tribunal of the Islamic Republic of Iran,
which turned out to be forgeries. In these circumstances the Committee finds that the
author has not substantiated his claims that he is at risk of being tortured if he returns
to his country of origin.

6.7 The Committee further notesthat the author has also failed to substantiate his claim
that deserters from the Pasdaran who leave the country, as well as converts to Christianity
in general, face a real risk of being subjected to torture, edlye€, in the case of the

latter, they are not prominent members of the Christian community.

6.8 The Committee notes with concern the numerous reports of human ritgttsngo
including the use of torture, in the Islamic Republic of Iran, but recalls that for the
purposes of article 3 of the Convention, the individual concerned must face a foreseeable,

& Communication No. 101/1997 (CAT/C/21/D/101/1997), Views adopted on 20 November 1998.
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real and personal risk of being tortured in the country to which he is returned. In the light
of the foregoing, the Committee deems that such a risk has not been established.

6.9 On the basis of the above consatens the Committee considers that the
information before it does not show substantial grounds for believing that the author runs
a personal risk of being tortured if he is sent back to the Islamic Republic of Iran.

7. The Committee against Torture, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, concludes that the decision of the State party to return the author to Iran
does not constitute a breach of article 3 of the Convention.

[Text adopted in English (original version) and translated into French, Russian and
Spanish.]

Communication N0.106/1998

Submitted by N. P. (Name withheld)
Alleged victim The author
State party Australia

Date of communicatiar25 Decembefl997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 6 May 1999,

Having concludedts consideration of communication No. 106/1998, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accoursll information made available to it by the author of the
communication and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is N. P., a Sri Lankan of Tamil ethnic origin,
currentlyresiding in Australiawhere he has applied for asylum and is at risk of expulsion.
He alleges that his expulsion would constitute a violation of article 3 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. He
is represented before the Committee by his cousin, Mahendra Nirajah.

Facts as submitted by the author

2.1 The author comes from Manipay, in the northern part of Sri Lanka. He claims that,
even as a young boy, he was obliged to assist the Tamil separatists, the Liberation Tigers
of Tamil Eelam (LTTE), in various ways, such as distributing their newspapers, selling
publications and encouraging students to attend their meetings.

2.2 Inthe course of a military offensive conducted in the north of the country in*1987,

a landmine exploded near his family’s house and some soldiers were killed. As a result,
the author was detained for 20 days, tortured and deprived of family visits. In 1988, the
anti—LTTE group EPRLF, operating in collusion with the Sri Lankan army, came to the
author’s school and warned the students against supporting the LTTE. The author was
singled out, brought to a EPRLF camp and tortured before he was released. In 1989,

% In the author’'s communication the incident in question was said to have taken place in 1982.
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clashes between Tamil militants and the Sri Lankan army resulted in frequent shelling
and aerial bombings in the area of Manipay. The author’'s house was destroyed and the
family became displaced, living in different refugee camps in the region.

2.3 Subsequently, the author started working in Colombo as a computer instructor. He
was again forced to assist the LTTE and was detained several times and interrogated. In
1994 he was caught up in a cordon and search operation and held in detention for 17 days
together with eight other Tamils. The author states that he was kept in a dark room except
during interrogation, when strong lights were flashed upon his face. The author was
allegedly beaten, not given progeod and subjected to sleep degtion. He had to sleep

on the floor, but as soon as he fell asleep buckets of water were thrown over him to keep
him awake. The detainees were subsequently released with a severe warning.

2.4 Theauthor states that after this incident, he tried to discontinue his association with
the LTTE, but the organization’s demands did not cease. He did not dare to report
anything to the police for fear of reprisals against his family in Jaffna. He assisted in the
purchase of computer equipment and other materials. In early 1997 he was contacted by
an LTTE member who requested him to provide accommodation for the night. The man
left early the next morning but was later arrested by the police, to whom he revealed the
author’s name. The author states that the police came to his workplace. Suspecting that
they were searching for him, he managed to leave unseen. Fearing that his activities had
become known to the authorities, the author contacted an agent who arranged for his
travel to Australia via Singapore with a false passport.

2.5 Theauthor arrived in Australia on 17 March 1997 and applied for a protection visa
on 21 March 1997. The application wagected by the Department afiimigration and
Multicultural Affairs on 3 June 1997. The Refugee Review Tribunal (RRT) turned down
his appeal on 28 July 1997. Subsequent appeals, including an application based on new
information and a psychological assessment report, were considered inadmissible by the
Department of Immigration and Multicultural Affairs, the Minister of Immigration and
Multicultural Affairs and the Federal Court.

Complaint

3.1 Theauthor fearsthat he will be arrested, tortured and killed bythe army ifhe returns
to his country. He argues that he has attracted the attention of the Sri Lankan police,
military and pro-Government militant groups as a suspected supporter or member of the
LTTE. In view of his past experiences, including torture, he cannot ask for the protection

of the Sri Lankan authorities. He therefore submits that his forced return to Sri Lanka
would constitute a violation by Australia of article 3 of the Convention.

3.2 The author further states that in view of the fact that he has previously been
subjected to torture and is most probably suffering from a postatio stress disordér,

even the possibility of detention and interrogation in the future would entail such
emotional and physical pain that it would amount to persecution.

State party’s observations

4.1 On 20 February 1998 the Committee, acting through its Special Rapporteur for new
communications, transmitted the communication to the State party for comments and
requested the State party, under rule 108, paragraph 9, of the rules of procedure, not to
expel the author while his communication is under consideration by the Committee.

b No medical evidence submitted.
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4.2 Byasubmission of 1 September 1998, the State party informed the Committee that,
following its request under rule 108, paragraph 9, the author would not be expelled from
Australian territory until the case had been examined by the Committee. In view of the
circumstances of the author’s case, it was likely that he would remain in immigration
detention until thatime; the Committee was therefore requested to examine the
communication as soon as possible. The State party challenged the admissibility of the
communication, but also addressed the merits of the case.

Observations on admissibility

4.3 With respect to admissibility the State party submits that the communication is
inadmissible because it lacks the minimum substantiation that would render it compatible
with the Convention, in accordance with the jurisprudence of the Comrhitteetes

the Committee’s general comment on the implementation of article 3, according to which
it is the responsibility of the author to establish a prima facie case for the purpose of
admissibility of his or her communicatidnin the State party’s view, where there is
guestion of possible refoulement there is a particular onus on the author to substantiate
and convincingly plead a prima facie case. Unlike allegations relating solely to events
on the territory of the responding State party, refoulement cases by their very nature are
concerned with events outside the State party’s immediate knowledge and control. The
evidence of the author and alleged victim assumes greater importance.

4.4 The State party argues that the evidence supporting the allegation lacks credibility,
since it is inconsistent, not detailed and not independentlploorated. Accordingly,
the author has not established, prima facie, substantial grounds for his case.

4.5 On9February 1996, the author’s father applied for a Sri Lankaigbpssistance)

Visa for entry to Australia. These visas were introduced in 1995 for the purpose of
assisting Sri Lankans whose lives had been seriously disrupted by the fighting. At the
time of the application, the grant of the visa was conditional on one of the members of
the family unit — “the applicant” — satisfying criteria that included the following: the
applicant must be a Sri Lankan citizen usually residing in Sri Lanka at the time of the
application; the applicant’s life had to have been seriously disrupted by the fighting in
Sri Lanka in the 18 months preceding the date of aaftin; the applicant had to be
unabletoresume normal life; the applicant had to have suffered siddstesarimination

on the grounds of ethnicity or political belief; the applicant must have a parent, daughter,
son, brother, sister, aunt, uncle, nephew or niece who was analastcitizen or
permanent resident on 1 January 1994, was usually resident in Australia and who would
provide an undertaking to support the applicant.

4.6 The application was made in February 1996, i.e. less than 18 months after the
alleged arrest and torture of the author by police in October 1994 and after the other
alleged instances of ill-treatment of the author in 1994, 1993, 1989, 1988 and 1987.
However, no mention was made in the application of any ill-treatment of the son, despite
the fact that the application form stated that claims by any member of the close family
which supported the application should be included. It is likely that the author’s father

would have known of any ill-treatment of his son since the latter had been a schoolboy
of approximately 15 when the first instance of torture allegedly occurred. Moreover, the

son appears to have kept in regular contact with his father after leaving for Colombo. In

¢ Communication No. 18/1994 v. SwitzerlandCommunication No. 17/199% v. Switzerland
Communication No. 31/199% and Y v. the Netherlands

4 General comment by the Committee against Torture on the implementation of article 3 in the context
of article 22 of the Convention against Torture dated 23 November 1997 (A/53/44, annex IX).
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the State party’s view, the omission by the author’s father of any reference to the
considerable ill-treatment that is later alleged by his son undermines the author’s
credibility.

4.7 The State party further submits that the author lacks dtigdiln view of
inconsistent evidence and admissions he has made since his arrival in Australia. The State
partyunderlinesthatitis not concerned with minor or irrelevant inconsistencies and that
itrecognizesthejurisprudence ofthe Committee that complete accuracyin the application
for asylum is seldom to be expected of victims of torfulrethe category of minor or
irrelevant inconsistencies Australia places the differing allegations regarding the year
and extent of damage to the family home after shelling by the army in the 1980s; the
perpetrators of the alleged arrest of the author in 1987; the means by which the author
received confimation that the police who visited his workplace in early 1997 were in fact
looking for him. The evidence provided to Australia by the author and his advisers has,
over time, included increasingly elaborate, and at times conflicting, statements of fact
concerning his alleged treatment in Sri Lanka.

4.8 Thevariations between the author’s original and later statements were noted by the
RRT at its hearing. On arrival at Melbourne airport, the author was asked whether he
had had any trouble with the police/army in his home country or whether his family had
experienced any other disruption. His response was that he had been detained on one
occasion, overnight. No reference was made to any ill-treatment. One month later, in the
statement supporting his application for a protection visa, the author mentioned no fewer
than seven instances of alleged mistreatment, detention and/or torture. Three months after
arriving in Australia, in his reasons for review filed with the RRT, he mentioned an
additional experience: the alleged interrogation for 20 days éaeMber1996.
Responding to a request by the RRT for an explanation, the author stated that he had
“misunderstood the question at the airport concerning difficulties with the authofities”.
The State party is of the view that the author’s explanation undermines his credibility
with respect not only to the incident that he later said caused him to leave Sri Lanka, but
to all later allegations of ill-treatment.

4.9 There were also contradictory statements regarding his movements in Sri Lanka.
In his arrival interview he said that he had lived in Jaffna until going to Colombo in
January 1997 to further his studies. Later, in his compliance interview with the
Department of Immigration and Multicultural Affairs, the author stated that he had lived

in Jaffna until March 1993, then lived in Colombo from March 1993 to February 1995,
returning to Jaffna in March 1995 because of the conditions in Colombo; he returned to
Colombo about a month before his departure for Singapore and Australia. When
guestioned about the different stories by the RRT, the author stated that on arrival he had
untruthfully concealed his employment in Colombo in 1993/94 because he had been told
that this might lead to his immediate deportation. The State party, like the RRT, has

-

Communication No. 41/199&osoki v. Sweder8 May 1996, para. 9.3; Communication

No. 43/1996 Tala v. Swedenl5 November 1996, para. 10.3.

The State party notes that there was no interpreter present at the interview with the author on his
arrival at Melbourne airport. However, in relation to the potential for misunderstanding, the State
party also notes the following comment by the RRT: “[The author] appears to have been able to
understand and respose (sic) to a range of other questions to which he supplied detailed factual
answers. The Immigration inspector recorded that [the author] “appeared to be fluent in English and
as such was interviewed without the need of an interpreter”. (Another Sri Lankan detained at the same
time was provided with an interpreter; it does not appear that [the author] at any stage requested an
interpreter or expressed any difficulty). The author’s own application form later described his ability
to speak, read and write English as “reasonable”.
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formed the view that the author has diverged from the truth where it has suited his
purposes.

4.10 The State party underlines the importance of the RRT findings. The tribunal has
experience in reviewing applications concerning Sri Lankan nationals. In the 1996/97
programme year, 930 applications for review weeeived by the RRT from Sri Lankan
nationals. Of the 678 applications processed, 236 were set aside and 408 were affirmed.
Thirty-four applications were otherwise resolved. Thus, in relation to primary decisions,
the set aside rate on review was 37 per cent.

4.11 Furthermore, the State party states that its view that the author’s allegation lacks
substantiation is supported by the lack éédeoncerning, and independent corraditoon

of, the ill-treatment he allegedly experienced. During the asylum procedure the author
has only described once the details of his ill-treatment. Even then, he described only one
of the nine instances. There is no evidence to indicate that the author suffers from
post-trauma stress which might affect his ability to provide detail of prior traumatic
events.

4.12 The State party also points out thatthere are no documents to support the allegation
that the author would face risk on return. Despite his claim to have some scars as the
result of the torture he suffered at the hands of the EPRLF, the author has not provided
any evidence of any permanent scarring that is consistent with the alleged mistreatment
at the hands of the Sri Lankan authorities.

Observations on merits

4.13 The State party submits that should the Committee declare the communication
admissible, it should be found to be without merit.

4.14 The State party recognizes that fighting between Ti&Land the Sri Lankan
Government in recent years has taken a heavy toll on tii@nipopulation and that
despite an improvement in the human rights situatiordemt years, mass movements

of civilians and human rights infringements by both the security forces personnel and
the LTTE continue to take place. However, in accordance with the Committee’s
jurisprudence, specific grounds must existindicating that the individual concerned would
be personally at risk of torture upon return.

4.15 Despite the level of ethnic conflict which exists in Sri Lanka at present, and on the

basis of the State party’s understanding of the author’s background and the current
situation in Sri Lanka, the State party has formed the view that, as a matter of fact and
law, there are no circumstances particular to the author which constitute sufficient

grounds for believing that he personally would begectied to torture upon his return.

4.16 The author is a young Tamil man from Jaffna whose family has suffered as a result
of the ethnic conflict, however, he has not suffered to any greater extent than any other
young Tamil from the north. For the reasons presented in its admissibility submission,
the State party cannoteept hisallegations of ill-treatment, with the exception of the
overnight detention in early 1996.

4.17 The State party has formulated its views on the likely treatment of a person in the
author’s situation based on the assessment of several expert groups in Sri Lanka, including
the Australian High Commission in Colombo and independent organizations, and
highlights,inter alia, the following. It is recognized that Tamil people in Sri Lanka are
subjected to a greater degree of sitarce, suspicion and arrest than non-Tamil people.
One of the impacts of the LTTE attacks since October 1997 is a tightening of security
in Colombo. More Tamil people are being caught up in the security measures, such as
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cordon and search operations (commonly called a “round-up”) or checkpoints. Their
purpose is to identify possible terrorists. People who do not have identity documents that
readily establish their bona fides must find other means to do so. Those who do not have
documentation and do not satisfy police that they have a legitimate reason for being in
the city will be detained until their bona fides are established.

4.18 InJaffna, securityis less tense but security checks are nevertheless frequent. Checks
take the form of channelling all people moving on a street into a single file for frisking.

At these points, passengers in all passing vehicles are also searched. During cordon and
search operations, everybody present, whether Tamil, Singhalese or Muslim, is checked.
Non-Tamils are likely to be sent on their way and those detained will almost invariably
be Tamil.

4.19 The State party submits that the profile of a person who might come under scrutiny
in any such situations is the same: young Tamils from the north or east of Sri Lanka are
most likely to be detained. However, the State party understands from consistent reports
since February 1997 by the Australian High Commission in Sri Lanka and confirmed by
independent sources that only a small percentage of people caughtin a cordon and search
operation or at a checkpoint are detained and, of those detained, the overwhelming
mayjority are released once their identification and bona fides are established.

4.20 In addition, the State party notes that Tamil people, like anyone else, continue to
have the protection of the law against unlawful activities by security services. Detained
persons and their families haweass to the assistance of the Human Rights Commission
and international humanitarian organizations. Thereis evidence that intervention by these
organizations in cases of individuals detained for lengthy periods has led to a speedy
resolution of the case. The Sri Lankan Government has also demonstrated its willingness
to avoid complicity in unlawful ill-treatment of Tamils. Inebemberl994, it enacted

the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Act (No. 22 of 1994) which makes it an offence for any person to torture,
to aid or abet torture, or to conspire or attempt to torture any other person. It has also
prosecuted members of the security services who have violated the law.

4.21 The State party notes the current practice of other States in relation to failed asylum-
seekers from Sri Lanka. On 13 February 1998, the Australian High Commission in
Colombo advised the Government that most Western missions in Colombo continue to
be firmly of the view that Colombo and most urban centres in Sri Lanka are safe for the
return of failed asylum-seekers. Countries which are actively repatriating Sri Lankans
include Switzerland, Germany, Sweden, Norway, the United Kingdom, Italy and the
Netherlands.

4.22 In view of the above, thaeie party does not consider that the author will be of
interest to the security forces in a situation of active conflict, as he has denied active
involvement in the activities of the LTTE. The State party has also confirmed that it is
possible for a Sri Lankan national in the author’s situation to obtain a full Sri Lankan
passport and thereby re-enter Sri Lanka without drawing attention to himself.

4.23 On the other hand, the State pakyepts that the author does come within the
profile of individuals likely to come under scrutiny by the Sri Lankan authorities. It also
recognizes that the author will have to apply for an identification document soon after
his return which may take some days, during which time he may be particularly vulnerable
to being questioned, and possibly detained, either in a cordon and search operation or
at a checkpoint. However, such vulnerability itself does not provide substantial grounds
for believing that the author would be subjected to torture. On the basis that his bona fides
will be able to be verified by the Sri Lankan authorities, the State party submits that the
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chances of the author being tortured, or indeed detained for a prolonged time, are very
remote indeed.

4.24 Finally, the State party draws the Committee’s attention to the requirement that the
risk to the alleged victim be a risk of torture, rather than a less severe form of
ill-treatment. The &&te party submits that neither the fact of detention itself, nor detention
and questioning, has the necessary degree of deliberateness or intentionality nor the
necessary severity of pain to fall within the definition of torture in the Convention. Even

if the Committee were tacaept that the only instanceaifeged torture that is described

by the author was substantiated, it cannot be assumed that treatment of this kind would
fall within the scope of the definition of torture. The author has described an alleged
experience of questioning combined with assault and deprivatioadyfdrink and sleep
which, according to the jurisprudence of the European Court of Human Rights, does not
necessarily constitute torture but rather inhuman and degrading treatment.

4.25 In conclusion, there is no evidence that the author has personal characteristics that
make him more likely to come to the attention of the Sri Lankan authorities than any other
young Tamil from the north. For these reasons, the State party submits that there are no
substantial grounds to believe that the author would face torture on his removal to Sri
Lanka. Moreover, any treatment the author is likelydoeive at the hands of the Sri
Lankan authorities would not have thecessary deliberateness or severity to constitute
torture as defined in article 1, paragraph 1, of the Convention.

Author’s comments

5.1 In accordance with rule 110, paragraph 4, of the rules of procedure of the
Committee, the observationsaeived from the {&te party were communicated to the
author’s representative, with the request that any comments he might wish to submit
thereon should reach the Committee within six weeks of the date of the transmittal. No
such comments were received despite a reminder sent several months after the given
deadline.

Issues and preeedings before the Gmmittee

6.1 Before considering anyclaims contained in a comnatinit, the Committee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee notes that the author has not provided comments to the State party’'s
observations and considers that, in accordance with rule 108, paragraph 8, of its rules
of procedure, non-receipt of such comments within the establishedimit should not

delay the consideration of the admissibility of the communication. It therefocequs

to the examination of the admissibility issue.

6.2 The Committee has ascertained, as itis required to do under article 22, paragraph
5 (a) of the Convention, that the same matter has not been and is not being examined
under another procedure of international investigation or settlement and notes that the
exhaustion of domestic remedies is not contested by the State party. It further notes the
State party’s view that the communication is inadmissible because it lacks the minimum
substantiation that would render it compatible with the Convention and that there is a
particular onus on the author to substantiate and convincingly plead a prima facie case
in refoulement cases. The Committee nevertheless considers that the author has provided
enough substantial elements prima facie and that his communication is compatible with
the provisions of the Conventioiit therefore considers that the communication is
admissible.
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6.3 Since the State party has also provided observations on the merits and the author,
in accordance with rule 110, paragraph 4, of the rules of procedure, has been given the
opportunity to make comments on such observations, the Committee widqutdo
examine the communication on its merits.

6.4 The Committee must decide whether the forced return of the author to Sri Lanka
would violate the State party’s obligation under article 3, paragraph 1, of the Convention
not to expel or return (refouler) an individual to another State where there are substantial
grounds for believing that he/she would be in danger of being subjected to torture. In order
toreach its conclusion the Committee must take into account all relevant considerations,
including the existence in the State concerned of a consistent pattern of gross, flagrant
or mass violations of human rights. The aim, however, is to determine whether the
individual concerned would personally risk torture in the country to which he or she would
return. It follows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute sufficient grounds for
determining whether the particular person would be in danger of being subjected to torture
upon his return to that country; additional grounds must be adduced to show that the
individual concerned would be personally at risk. Similarly, the absence of a consistent
pattern of gross violations of human rights does not mean that a person cannot be
considered to be in danger of being subjected to torture in his or her specific
circumstances.

6.5 The Committee is aware of the serious situation of human rights in Sri Lanka and
notes with concern the reports of torture in the country, in particular during pre-trial
detention. It is also aware of the fact that Tamils are at particular risk of being detained
following controls at checkpoints or search operations.

6.6 Although the Committee considers that complete accuracyis seldom to be expected
from victims of torture, it notes the important inconsistencies in the author’s statements
before the Australian authorities. It further notes that the author has not provided the
Committee with any arguments, including medical evidence, which could have explained
such inconsistencies. Accordingly, the Committee is not persuaded that the author faces
a personal and substantial risk of being tortured upon his return to Sri Lanka.

7. Inthe circumstances the Committee, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, is of the view that the decision of the State party to return the author to Sri
Lanka would not constitute a breach of article 3 of the Convention.

Communication No. 1101998

Submitted by Cecilia Rosana Nufiez Chipana
[represented by counsel]

Alleged victim The author
State party Venezuela
Date of communicatian30 April 1998

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 10 November 1998,

Having concludedts consideration of communication No. 110/1998, submitted to
the Committee against Torture under article 22 of the Convention,

97



A/54/44

98

Having taken into accoural information made available to it by the author of the
communication and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is Cecilia Rosana Nufiez Chipana, a Peruvian
citizen detained in Venezuela and gdbed to extraidion proceedings at the request of

the Government of Peru. She claims that her forced return to Peru would be a violation
by Venezuela of article 3 of the Convention. She is represented by counsel.

Facts described by the author

2.1 The Committeeaceived the first letter from the author on 30 ARBB8. She stated

that she was arrested in Caracas on 16 February 1998 by officials of the Intelligence and
Prevention Services Department (DISIP). The Government of Peru requested her
extradition on 26 February 1998, and extraditioncpealings were inguted in the
Criminal Chamber of the Supreme Court of Justice.

2.2 The author maintained that the nature of the accusations against her would place
her in the group of persons liable to bejeated to torture. The Peruvian authies

accused her of the offence of disturbing public order (terrorism against the State) and
being a member of the subversive movement Sendero Luminoso. The main evidence in
support of these accatsons was teamony by two persons under the repentance legislation

(a legal device for the benefit of persons who are involved in acts of terrorism and who
provide useful information to the authorities) in which they stated that they recognized
the author in a photograph, as well as the police reports stating that subversive
propaganda had been found in the place where the withesses say the author carried out
the acts of which she was accused. According to the author, the witnesses did not meet
the requirements for being regarded as competent witnesses in accordance with the State
party’s procedural legislation because they weredgfendants in the proceedings against

her. She also pointed out that her sister had been arrested in 1992, tried for her alleged
involvement in subversive acts and kept in prison for four years until an appeal court
declared her innocent.

2.3 Theauthor denied the charges, although siméteti that she belonged to the lawful
organization “United Left Movement” and to lawful community organizations such as
the “Glass of Milk Committees” and the “Popular Libraries Committees”. She said she
had worked as an instructor in literacy campaigns foHmgome groups in Peru. She

also said she fled her country as a result of+felinded fears that her freedom and
physical integrity were in danger, when she learned in the press that she was being
accused of terrorism; she recognized that she used legal identity documents belonging
to her sister to enter and stay in Venezuela. She also said she had not applied for political
asylum in the State party, where she was working as a teacher, because she did not know
the law and was afraid because she was undocumented.

2.4 Ifthe Supreme Court of Justice authorized the extradition, it would take place within
a few hours under an Executive order by which the Supreme Court would notify the
Ministry of Justice, which would in turn notify the Ministry of Foreign Affairs, which
would establish contact with the Government of Peru to make arrangements for the
person’s return to Peru.

2.5 Inan earlier communication, the author informed the Committee that the Supreme
Court had agreed to extradition in a decision published on 16 June 1998. It ye&$ sub

to the following conditions: (a) that the author should not be liable to life imprisonment
or the death penalty; (b) that she should not be liable to more than 30 years’
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imprisonment; and (c) that she should not be liable to detention incommunicado, isolation,
torture or any other procedure that would cause physical or mental suffering while she
was on trial or serving her sentence. The author’s counsel filed an application for
constitutionahmparowhich was declared inadmissible by the Supreme Court. Extradition
took place on 3 July 1998.

2.6 The author also informed the Committee that, on 24 March 1998, she formally
submitted her application for asylum in writing and that, on 12 June 1998, her counsel
formallyrequested that the Office of the United Nations Higm@assioner for Refugees
(UNHCR) should regard her as a candidate for refugee status.

Complaint

3.1 The author maintained that her forced return to Peru would place her in danger of
being subjected to torture. Such a atian had to be borne in mind, particularly in the
context of the existence in Peru of a consistent pattern of violations of human rights, an
aspect of which was the frequent use of torture against persons accused of belonging to
insurgent organizations, as noted by Unitedidhs bodies, the Orgaration of American

States and neagovernmental organizations. The author therefore asked the Committee
to request the State party to refrain from carrying out her forced return to Peru while her
communication was being considered by the Committee.

3.2 She also maintained that, if she was extradited, proceedings would be brought
against her that would not guarantee the fundamental principles of due process, since
serious irregularities werewonitted every dayin Peru during thiadrof persons accused

of belonging to an insurgent organization. Such irregularities were contrary to the
provisions of the international human rights instruments ratified by Peru and by the State

party.

Observations by the State party

4.1 Through its Special Rapporteur on New Communications, the Committee
transmitted the communication to the State partyon 11 May 1998, requesting it to submit
its observations on the admissibility and, if it did ngecbthereto, on the merits of the
communication. It also requested the State party to refrain from expelling or extraditing
the author while her communication was being considered by the Committee.

4.2 On 2 July 1998, the State party informed the Committee that the Supreme Court’s
decision had been adopted in accordance with domestic legislation, particularlythe Penal
Code and the Code of Criminal Procedure, and the 1928 Convention on Private
International Law, to which Peru and Venezuela were parties. The activities attributed
to the author, namely, involvement in manufacturing and planting car bombs for later
attacks which killed and wounded a large number of people, constituted a serious ordinary
offence, not a political offence. The State party also indicated that the defence had not
provided any factual evidence to indicate whether or not article 3, paragraph 1, of the
Convention against Torture was applicable. The statements by witnesses who accused
the author and whom the defence claimed had begactad to torture had been made
without any coercion, as shown by the fact that they had been given in the presence of
representatives of the Public Prosecutor’s Department and the defence lawyers.

Comments by the author

5.1 Inher comments on the observations by the State party, the author maintained that
the extradition took place even though legal remedies had not been exhausted, at the time
when the Supreme Court was considering an applicatioanigrarowith a request for
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precautionary measures against the decision granting extradition. The extradition took
place on 3 July and only on 7 July 1998 did the Court rule on the applicatiemparg
declaring itinadmissible, together with the precautionary measure requested. In addition,
the transfer to Peru took place by surprise, since the date was not communicated in
advance either to the author or to her counsel.

5.2 The Supreme Court decision did not refer at all to the content of the reports
submitted by the defence, but did refer at length to the opinion in favour of extradition
issued by the AttorneyGeneral of the Republic. The decision also did not refer to the
provisional measures requested by the Committee, even though they were invoked by the
defence. Onlythe dissenting judge referred to those measures, also noting that there were
no grounds for convicting the author of the charges against her, that conditions in Peru
did not guarantee due process and that international organizations had stated their views
on flagrant human rights violations in Peru. As an argument against the opinion of the
Supreme Court, the author also referred to the political nature of the offences with which
she was charged in Peru.

5.3 The author said that neither she nor her counsel had received any reply in respect
of the application for asylum, contraryto what the Minister for Foreign Affairs had stated
when questioned by the Chamber of Deputies’ Standing Committee on Domestic Policy.
According to what he said, the Minister had informed the author, in a letter dated 27
March 1998, that the application for asylum did not contain evidence of political
persecution and that the final decision lay with the Supreme Court.

5.4 He said that the State party had ratified the 1951 Convention relating to the Status
of Refugees and the 1967 Protocol relating to the Status of Refugees, which provided that
States had an obligation to set up tkeessary machineryfor theirimplementation. There
were, however, no procedures or authorities in the State party to guarantee that asylum
seekers would be guaranteed that right. Moreover, the Executive authorities of the State
party had said that they could take a decision on asylum only after the Supreme Court
had ruled on extradition. That argument was wrong, however, because asylum and
extradition are two different and autonomous legal institutions.

5.5 The author reported to the Committee that, following her extradition, she was
sentenced in Peru to 25 years’ imprisonment on 10 Aub®88, after a ial without

proper guarantees. At present, she is being held in a maximum security prison, where,
inter alia, she is confined to her cell for the first year (23 hours in her cell and 1 hour
outside each day) and can receamfly visits in a visiting room for only one hour a week.

5.6 The author recognizes that States and the international community are entitled to
take action to combat terrorism. However, such action cannot be carried out in breach
of the rule of law and international human rights standards. The right not to be returned
to a country where a person’s life, liberty and integrity are threatened would be seriously
jeopardized if the requesting State had only to claim that there was a charge of terrorism
against the person wanted for extradition. Such a situation is even worse if the accusation
is made on the basis of national arterrorist legislation, with operended criminal
penalties, broad definitions of “terrorist acts” and judicial systems of doubtful
independence.

5.7 The author maintains that the State party has violated the obligation “to refrain”
imposed on it by article 3 of the Convention. This makes it an obligation for the State
party to take measures to prevent acts of torture from being committed against the author
for the duration of the custodial penalty imposed by the Peruvian authorities or for aslong
as the Peruvian Government in any way prohibits her from leaving the country as a result
of the charges which led to the proceedings against her. tabesarty therefore has to
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establish suitable machineryto follow up the conditions which itimposed and which were
accepted by the Peruvian authias.

Issues and preeedings before the Gmmittee

6.1 Before examining any complaint contained in a communication, the Committee
against Torture must determine whether it is admissible under article 22 of the
Convention. The Committee has ascertained that, as required under article 22,
paragraph 5 (a), the same matter has not been, and is not being, examined under another
procedure ofinternational investigation or settlement. The Committee notes that¢he S
party has not submitted @etions to the admissibility of the communication and is of

the opinion that, in view of the Supreme Court’s decision declaring inadmissible the
application fommparoagainst the sentence of extraditiahh available domestic remedies

have been exhausted. The Committee therefore concludes that there are no reasons why
the communication should not be declared admissible. Since both the State party and the
author have submitted observations on the merits of the communication, the Committee
will consider it as to the merits.

6.2 The question that must be elucidated by the Committee is whether the author’s
extradition to Peru would violate the obligation assumed by the State party under article 3
of the Convention not to extradite a person to another State where there are substantial
grounds for believing that he would be in danger of being subjected to torture.

6.3 The Committee must then decide whether there are-feelhded reasons for
believing that the author would be in danger of being subjected to torture on her return
to Peru. In accordance with article 3, paragraph 2, of the Convention, the Committee
should take account, for the purpose of determining whether there are such grounds, of
all relevant considerations, including, where applicable, the existence in the State
concerned of a consistent pattern of gross, flagrant or mass violations of human rights.
However, the existence of a pattern of this nature does not in itself constitute a sufficient
reason for deciding whether the person in question is in danger of being subjected to
torture on her return to this country; there must be specific reasons for believing that the
person concerned is personally in danger. Similarly, the absence of this pattern does not
mean that a person is not in danger of being subjected to torture in her specific case.

6.4 When considering the periodic reports of Pehe Committeeaceived numerous
allegations from féable sources concerning the use of torture by law enforcemernatsfic

in connection with the investigation of the offences of terrorism and treason with a view
to obtaining information or a confession. The Committee therefore considersthat, in view
of the nature of the accusations made by the Peruvian authorities in requesting the
extradition and the type of evidence on which they based their request, as described by
the parties, the author was in a situation where she was in danger of being placed in police
custody and tortured on her return to Peru.

7. In the light of the above, the Committee, acting in accordance with article 22,
paragraph 7, of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, considers that the State party failed to fulfil its obligation not
to extradite the author, which constitutes a violation of article 3 of the Convention.

8. Furthermore, the Committee is deeply concerned by the fact that the State party did
not accede to the request made by the@dtee under rule 108, paragraph 3, ofits rules

of procedure that it should refrain from expelling or extraditing the author while her
communication was being considered by the Committee and thereby failed to comply with

& A/50/44, paras. 62-73, and A/53/44, paras. 197-205.
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10.

the spirit of the Convention. The Committee considers that the State party, in ratifying
the Convention and voluntarily accepting thex@oittee’s competence under article 22,
undertook to cooperate with it in good faith in applying the procedure. Compliance with
the provisional measures called for by the Committee in cases it considers reasonable is
essential in order to protect the person in question from irreparable harm, which could,
moreover, nullify the end result of the peedings before the Gunittee.

[Done in English, French, Russian and Spanish, Spanish being the original.]

Communication No. 1121998

Submitted by H.D. (name withheld)
[represented by counsel]

Alleged victim The author
State party Switzerland
Date of communicatiand June 1998

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 30 April 1999,

Having concludeds consideration of communication No. 112/1998, submitted to
the Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment,

Having taken into accourdll information made available to it by the authors of
the communication, their counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is H.D., a Turkish citizen of Kurdish origin, who
was born in 1960. He has been refused refugee status in Switzerland and is threatened
with being returned to Turkey with his wife and two children. He states that his return

to Turkey would be in contradiction with Switzerland’s obligations under article 3 of the
Convention. He is represented by counsel.

Facts as presented by the author

2.1 The authoris from the Pazarcik region of Turkey. He states that he was a supporter
of the illegal PKK (Partya Karkener Kurdistan, Kurdistan Worker’s Party) party as a
student, but did not participate in specific activities apart from provitbod and
clothing to friends who were involved with the PKK. He says that one of his cousins, an
active PKK member who had been imprisoned from September 1990 to April 1991, came
to stay with him and his family after his release. On 14 and 15 May 1991, members of
the security forces came to search for his cousin in his home. Not finding him, they
arrested the author on 15 May and took him first to Pazarcik police station, where he was
beaten, and later to Maras, where he was questioned about his cousin’s whereabouts and
activities. He states that he was detained until 28 May 1991 and that he was tortured, in
particular with electric shocks. He was released with the explanation that his cousin had
been found.

2.2 Onreturning to Pazarcik, he learned that his cousin had been killed by the security
forces. In the hospital he saw the body, which had been disfigured and mutilated. In the
cemetery he tried to take a photo of the body, but an unknown person who, he believes,
was connected with the security forces prevented him from doing so by throwing his



A/54/44

camera on to the ground. On 5 June 1991, he was again arrested for a day. He was told
that the security forces were aware of his support for the PKK, and was threatened with
death if he refused to cooperate with the information service and denounce members of
the PKK. Feeling that his life was in danger, he decided to leave the country and travelled
to Istanbul on 14 July 1991.

2.3 Onthedayofhisdeparture for Istanbul, personsin civilian clothes came to his home

and asked his wife where he was. She told them that he was at work and was thereupon
insulted and accused of supporting terrorists. She was then taken to the police station,
where she was held for several hours and slapped. On 13 August 1991 she joined her
husband in Istanbul.

2.4 The author arrived in Switzerland with his family on 20 August 1991
and immediately applied for asylum. The Federal Office for Refugegsted his
application on 21 April 1992. On 17 January 1996, the Appeal Commission on Asylum
Matters ejected the appeal. The author sutbed a request for review of the decision by
the Commission, which was also rejected on 1l2gést 1996. Two requests for
reconsideration were submitted to the Federal Office for Refugees, vejéciiad them

on 5 September 1996 and 1 May 1998. Finally, on 19 May 1998, the Commission on
Asylum Matters ejected the appeal against those decisions.

2.5 Counsel states thatthe author’s flight would be largely inexplicable had it not been
for the torture he had suffered and the pressure brought to bear on him to collaborate with
the secret services. It should be borne in mind that his wife had been seven months
pregnant when she left and the author had been financially well off in Turkey. A
psychiatrist had found that the author was suffering fromgoatimatic stress disorder
caused mainly by his experiences prior to his arrival in Switzerland. Furthermore, the
author and his family had lived illegally in Switzerland for more than two years, which
had seriously undermined his psychological health. Had it not been for the certainty of
being tortured in Turkey if he went back, his illegal stay in Switzerland remained
unaccountable.

Merits of the complaint

3. Inviewofthe reasons which prompted his departure from Turkey and the existence
of a consistent pattern of flagrant persecution of Kurdish separatists by the Turkish
authorities, the author states that his return to Turkey would constitute a violation of
article 3 of the Convention, since there are substantial grounds for believing that he would
be at risk of being subjected to torture upon his return.

State party’s observations on the admissibility and merits of theanmunication

4.1 In a letter of 19 August 1998, the State party informed the Committee that it had
been unable to accede to then@oittee’s invitation of 23 June 1998, pursuant to
article 108, paragraph 9, of its rules of procedure, not to expel or return the author to
Turkey since he and his family had been missing since 15 September 1996. On
27 November 1998, the&e party informed the @omittee that the author and his family

had reappeared and that the Federal Office for Refugees had requested the immigration
authorities of the Canton of Berne not to enforce the return while the present
communication was pending before the Committee. The State party also indicated that
it did not contest the admissibility of the communication.

4.2 Asto substance, the State party notes that the author has, in his communication to
the Committee, recapitulated the arguments he adduced in support of his application for
asylum. In the latter he had stated that he had given financial support to active members
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of the PKK. In addition, he had provided them witbd and clothing. Hetated that he

had been arrested for the first time in 1977 and that, in 1982, he had been put under
pressure to cooperate with the Turkish information service. He claims that his return to
Turkey would expose him to the risk of rearrest and torture (known as “deliberate
persecution”).

4.3 According to the State party, the statements made by the author at his hearings
before the Federal Office for Refugees on 30 August andc2iberl991 contained
factual inconsistencies and contradictions. The private medical examination of
31 January 1998, six and a half years after the deposit of his application for asylum, did
not prove that the postraumatic disorders had originated at a time prior to his departure
from his country. Even if the author had been subjected to torture, the Swisstéeghor
considered that he would not be in danger of being subjected to “deliberate persecution”
on his return to Turkey in view ofnter alia, the information obtained by the Swiss
embassy in Ankara that the author was not wanted by the police and was not forbidden
to hold a passport.

4.4 The competent Swiss authorities mentioned the lack of credibility of the author’s
statement that he had been tortured during his detention from 15 to 28 May 1991. In
support of his communication, the author states, as he had previously done before the
Swiss authorities, that on 15 May 1991 the security forces had come to his home looking
for his cousin N.D. When theydid not find his cousin, they allegedly took him to Pazarcik
police station and then to Kahramanmaras, where they tortured him. During his hearing
before the immigration authorities on 2&mberl991, the author stated that he had
been beaten with rubber truncheons while blindfolded and with his hands bound. He had
also allegedly been sjdzted to electric shocks. When questioned on this point, he had
claimed that the electric wire had been attached to his toes and that his whole body had
shaken. He had been able to describe in detail the appliance from which the electric shocks
originated: “There was a sort of grip which they attached to my toes. There was also an
appliance like a battery which they plugged in”. The Federal Office and Commission had
noted certain inconsistencies in the author’s account. He had allegedly been blindfolded
while being taken to the place where he had been tortured, but he had nevertheless been
able to describe in detail the appliance which produced the electric shocks and the way
in which it had been used, even though, in his own words, he had been blindfolded during
the torture. In his communication, being aware of this contradiction, he claims that he
had imagined the physical causes of the pain and had given a very general description
of them. In that connection, he maintains that the Swiss authorities have completely
ignored the normal functioning of memory. Irrespective of the validity of thjattbn,

it should be recalled that the Swiss authorities had taken account of a large number of
other inconsistencies in casting doubt on the author’s credibility.

4.5 On 28 May 1991, after the security forces had found his cousin, the author had
allegedly been released right away. The Commission on Refugee Matters had concluded
therefrom, in its decision of 17 January 1996, that the Turkish authorities had not been
interested in pursuing the author since only N.D. had been of interest to them. In its
decision of 21 April 1992, the Federal Office had considered that the author would not
have been released if the Turkish security forces had really suspected him of having
supported the PKK. In any event, judicial peedings would have beeritiated against

him and he would have been detained for longer than 14 days. In no circumstances would
he have been released on the very day when N.D. was found.

4.6 Another point was that the author and his wife had, according to their statements,
legally obtained identity cards on 9 July 1991, that is, after the arrest. That would have
been unlikelyin the case of a person who was genuinely sought by the Turkishatitor
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service since he would have been in danger of again being arrested at that time. In reply
to that argument by the Federal Office, the author had stated in his appeal to the
Commission of 10 September 1993 that he had not obtained the identity cards himself,
but had obtained them through a certain Mehmet Jeniay, who was allegedly on good terms
with the Pazarcik authorities. The Commission considered that that new explanation was
irrelevant in view of the author’s statements at his previous hearings.

4.7 Inhisapplication for review of 25 April 1996, the author had transmitted documents
(an indictment for accepting or sdling bribes and forgery, a judgement concerning
Mahmut Yeniay) intended to demonstrate that Mahmut Yeniay (or Mehmet Jeniay), an
official in the identity card office in Pazarcik and known for his corruptibility and
irregularities when issuing such cards, had indeed issued the identity card in question.
In its decision of 12 August 1996, the Commission had noted the following inconsistencies
in that connection:

(a) The criminal proeedings against Mahmut Yeniay had be@hmending at
the time when the identity cards were issued. It is difficult to imagine that he might still
have been able toissue such documents in complete freedom, especially since he had been
imprisoned for one month shortly before;

(b) On theidentity card submitted to the Federal Office, the name of the issuing
official is not that of Mahmut Yeniay;

(c) Inthe present communication the author reaffirms what he stated at his first
hearing, namely that he had obtained his identity card legally, whereas in his appeals
within Switzerland he has endeavoured to demonstrate the opposite.

4.8 Other contradictions by the applicant are also apparent:

(a) The author stated in his communication, as he had done to the Swiss
authorities, that his cousin had stayed with him after having been released and that he
had given food and clothing to PKK members. His wife, on the other htatddshat,
during that same period, her husband had been building a school in a village near Cerit
and that often he would not come home for three or four days, or even a week. She stated
that she had prepared meals for N.D. and one of her cousins, who was also a member of
the PKK. On the basis of those statements, it was probable that N.D. had not stayed in
the author’s home. There might, however, have been occasional meetings between them;

(b) Reference should also be made to certain contradictions in the author’s
statements concerning the duration of his detention in Pazarcik following his arrest on
15 May1991. He had mentioned two days in his statements to the registration centre and
four days to the immigration authorities;

(c) The author also contradicted himself in his statements concerning the date
of the last arrest, giving 5 June 1991 to the registration centre and in the communication
and 6 June 1991 to the immigration authorities. Furthermore, his wife has never spoken
of that arrest;

(d) The author’s statements are unconvincing and inconsistent concerning the
circumstances of the burial of N.D. In particular, he stated at his first hearing that he had
been prevented by an unknown person from photographing the body of N.D., whereas
at the second hearing the person preventing him had been a member of the special unit
or the information service;

(e) Itis unlikely that the author, who had allegedly been threatened with death
if he did not cooperate with the information service at the time of his last arrest on
6 June 1991, would have been released after only one day;
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(f) Itis also unlikely that the author would have waited a further two months
before fleeing his country or that he could have been issued, in complete legality, with
an identity card before his departure;

(9) In his communication the author maintains that, if he had not really been
tortured, he would not have run away with his wife because she had been seven months
pregnant at the time of departure. In that connection, the question arises why the author
had waited a further two months after his last arrest before fleeing. As time passed, it was
becoming more and more difficult to leave the country.

4.9 Inthelight ofthe foregoing considerations, the allegations of arrests and persecution
suffered by the author appear very doubtful and are not based on any substantial indication
worthy of consideration under article 3 of the Convention.

4.10 In his communication the author claims that thespwatumatic disorders from

which he is suffering are primarily the result of what he suffered in Turkey. The doctor
who examined the author on two occasions, on 16 and 29 January 1998, in the presence
of an interpreter, arrived at the following diagnosis: the author is suffering from a
post-traumatic disorder; he has other typical symptoms: traumatizing memories, sleep
disturbance, fear and panic; he is in need of treatment. The possible causes of his
psychological state are described by the expert as follows: “It should be further mentioned
that the long period during which the author has hidden in Switzerland has also had a
great effect on his condition and has left marks. His reactions during my examination
of him demonstrate that the most significant elements derive from the preceding period.”

4.11 The Federal Office and the Commission considered that there was nothing to show
that the author’s disorders resulted from the torture he had allegedly suffered in Turkey
in 1991. The Commission noted that the doctor’s statement that the causes of the disorders
had existed mainly prior to the author’s disappearance did not mean that the causes did
not date back to a period following the author’s departure from his country. As the doctor
had noted, living illegally for two years was undoubtedly very stressful for the father of
afamilyand could be a plausible cause for his poor psychological condition. In any event,

it is undoubtedly surprising that the author did not report hisqiostimatic disorders

until 1998, that is, six and a half years after his arrival in Switzerland, precisely at the
time when he was due to be sent back. The State party believes it has thus demonstrated
that the medical test should not be regarded as evidence within the meaning of
paragraph 8 (c) of the Committee’s general comment on the implementation of article 3
of the Convention.

4.12 The author maintains that on his return he would be liable to rearrest and torture
since he has allegedly supported relatives sought by the security forces. However, the
relatives active within the PKK whom he claims to have supported, namely his cousin
N.D. and his wife’s cousin, were killed in 1991 and 1992 respectively. It is therefore not
clear whythe Turkish authorities shouldl sbday be interested in persecuting the author.

In that connection, it should be recalled that, at the time of his arrest in May 1991, the
author was immediately released after the special unit found the body of N.D. On the
occasion of his last arrest in June 1991, he was not tortured and was released the same
day. From this it may be concluded that the information service, already at that time, no
longer had any special interest in pursuing the author. Lastly, it cannot be claimed that
the Turkish authorities consider that, after living abroad for more than seven years, the
author is still in close contact with relatives active in the PKK in Turkey.

4.13 Inits decision of 12 August 1996, the Commission, in accordance with its previous
decisionsin cases of deliberate persecution, found that threat of persecution was generally
limited to a small geographical area and that the individual concerned could avoid the
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threat of persecution by settling in another region of the country. In addition, the Swiss
mission in Ankara had made inquiries about the author’s situation in Turkey and, in
November 1992, confirmed that the police had no political file on the author and that he
had no criminal record. Nor had hisright to hold a passport been revoked. On the contrary
he and his wife had obtained passports in 1991 at Kahramanmaras, contrary to what he
had said. All these considerations make “deliberate persecution” very implausible.

4.14 Admittedly, to determine whether there are substantial grounds for believing that
a person would be in danger of being subjected to torture, the competeniteaghoust

take into account “all relevant considerations including, where applicable, the existence
in the State concerned of a consistent pattern of gross, flagrant or mass violations of
human rights” (Convention, art. 3 (2)). The Swiss Government does not dispute the fact
that the situation in certain regions of south-eastern Turkey is difficult owing to fighting
between Turkish security forces and PKK movements. Violent conflicts, however, are
concentrated in clearly defined regions. In previous decisions the Commission on Asylum
Matters has consistently found that deliberate persecution is generally limited to a small
geographical area, basically a village or region where the local police act on their own
authority. Thus there is generally the possibility of fleeing, in this case to towns or cities
in western Turkey, especially as freedom of establishment is guaranteed in Turkey and
there are social networks in western Turkey &reiving large numbers of Kurds.

4.15 Thus Kurds do not appear to be at risk in all regions of Turkey today. In the case
at hand, therefore, the inquiry should focus on whether the author would be personally
at risk if he were to return to Turkey and whether he has a fair and reasonable possibility
of settling in certain regions of Turkey. In its decision of 17 January 1996, the
Commission found that returning the author to Kahramanmaras, his province of origin,
would not be admissible, but that the author, who speaks Turkish well and has a good
education, his wife and two children could, on the other hand, be perfectly well expected
to begin to lead a decent and worthy life in a region of the country where they would not
be at risk. Considering the author’s professional experience in different fields and his
educational background, it may be assumed that he will have comparatively fewer
problemsin finding the means to support himself andindly than many other members

of the Kurdish people.

4.16 In view of the foregoing, the Swiss Government invites the Committee against
Torture to find that the return to Turkey of the author of this communication would not
constitute a violation of Switzerland’s international commitments under the Convention.

Counsel’s comments

5.1 In his comments on the State party’s observations, counsel says the fact that the
competent authorities have handed down six decisions is no indication that they have
delved very deeply into the case. The authorities have at no time noted that the author
was suffering from post-traumatic stress disorders resulting from the events he had
experienced in Turkey, nor have they ever thought of consulting a psychiatrist to
compensate for their own lack of knowledge in this area.

5.2 The State party denies the conclusions of the medical report, without giving any
reasons. The report, however, clearly notes that most of the author’s post-traumatic
problems stem from a time before he left his country.

5.3 No conclusions concerning torture or political persecution can be drawn from the
fact that the Government of Turkey has not confirmed the existence of a political file on
the author or that he has a criminal record.

107



A/54/44

108

5.4 From 15 to 28 May 1991, the author was in a situation where he was the victim of
deliberate persecution, according to the principles established by the Swiss asylum
authorities. It is completely contradictory for the Swiss authorities to cast doubt on the
author’s credibilitywhen he claims to have been arrested and tortured because the Turkish
authorities were looking for N.D.

5.5 Counsel holds that it was perfectly reasonable for Mahmut Yeniay to forge a name
and issue an identity card for which he hackived a bribe. As Yeniay had been released
and might even have anticipated the acquittal of 16 July 1991, it was not too dangerous
for him to continue to take bribes.

5.6 The author’s so-called contradictions are far from sufficient to cast doubt on his
credibility. Firstly, they relate not to the torture suffered but to unimportant details.
Secondly, the State party gives no consideration to aspects of psychological theory
generally used to judge a person’s credibility.

5.7 The so-called contradiction mentioned in paragraph 4.8¢&ksconcerns not the
author but his wife, and the State party’s argument is mere speculation. There is nothing
to indicate that the State party is correct in assuming that N.D. had probably not stayed
in the author’s home.

5.8 Theso-called contradictions concerningthe length ofthe author’s detention in May
1991 and the date of his last detention (paras. 4.8 (b) and (c)) in fact confirm the author’s
credibility since a person with the author’s education would be capable of devising a
consistent story even if he had not been arrested.

5.9 The fourth so-called contradiction (para. 4.8 (d)) is not a contradiction at all, as
the author did not know the identity of the person he suspected of being a member of the
information services. Even the Federal Office concluded that the author’s statements on
this point were credible (Commission on Asylum Affairs decision of 17 January 1996).

5.10 Thefifth so-called contradiction, concerning the death threats (para. 4.8 (e)), isalso
not a contradiction. Death threats are used to intimidate people and as a measure of
political persecution. They must be taken seriously in a country where the security services
cause dozens of persons to disappear every year, primarily in connection with Kurdish
separatism.

5.11 Finally, with regard to the sixth and seventh so-called contradictions (paras. 4.8 (f)
and (g)), counsel points out that the author did not wait two months before leaving his
country, but in fact used that time to prepare for his departure. A decision to leave one’s
country is not one to be taken lightly, quite the contrary.

5.12 Counsel submits that the Swiss authorities have not at any time examined the
author’s statements in the light of psychological criteria, in particular regarding the
effects of torture on the author. The author informed the Federal Office on 30 AQgast

that he had been tortured. At no point since then have the Swiss authorities attempted
to verify that information by consulting a psychiatrist. They alone are responsible for this
omission. The fact that the author preferred to live illegally for two years rather than
return to Turkey is proof of his fear of being persecuted and tortured again. His fear is
based on the following: (a) the existence of a pattern of gross, flagrant and mass violations
of human rights in Turkey today; (b) his credible statementspborated by a medical

test, that he has been tortured and that the effects of the torture still exist; (c) there are
no obvious vitations pursuant to paragraph 2 of article 3, including the existence of a
consistent pattern of gross, flagrant or mass violations of human rights. The aim of the
determination, however, is to establish whether the individual concerned would be
personally at risk of being sjgzted to torture in the country to which he or she would
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return. It follows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute a sufficient ground
for determining that a particular person would be in danger of being subjected to torture
upon hisreturn to that country. Other grounds must exist that indicate that the individual
concerned would be personally at risk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person cannot be considered to be
in danger of being subjected to torture in his or her specific circumstances.

Issues and preeedings before the Gmmittee

6.1 Before considering anyclaims ¢amed in a communication, the Committee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
The Committee has ascertained, as it is required to do under article 22, paragraph 5 (a),
of the Convention, that the same matter has not been and is not being examined under
another procedure of international investigation or settlement. The Committee also notes
that all domestic remedies have been exhausted and that the State party has not contested
the admissibility of the communication. It therefore considers that there is noreason why
the communication should not be declared admissible. Since both the State party and the
author have provided observations on the merits of the communication, the Committee
proceedsmmediately with the consideration of those merits.

6.2 Theissue before the Committee is whether the forced return of the author to Turkey
would violate the obligation of the State party under article 3 of the Convention not to
expel or to return a person to another State where there are substantial grounds for
believing that he would be in danger of being subjected to torture.

6.3 The Committee must decide, pursuant to paragraph 1 of article 3, whether there
are substantial grounds for believing that the author would be in danger of being subjected
totorture upon return to Turkey. In reaching this decision, the Committee must take into
account all relevant considerations, pursuant to paragraph 2 of article 3, including the
existence of a consistent pattern of gross, flagrant or mass violations of human rights.
The aim of the determination, however, is to establish whether the individual concerned
would be personally at risk of being $edted to torture in the country to which he or she
would return. It follows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute a sufficient ground
for determining that a particular person would be in danger of being subjected to torture
upon his return to that country. Other grounds must exist that indicate that the individual
concerned would be personally at risk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person might nojédxteslibo
torture in his or her specific circumstances.

6.4 Inthe present instance, the Committee notes that the State party draws attention
to inconsistencies and contradictions in the author’s account, casting doubt on the
truthfulness of his allegations. The @mittee considers, however, that even in the
presence of lingering doubts as to the truthfulness of the facts presented by the author
of a communication, it must satisfy itself that the applicant’s security will not be
jeopardized. It is not necessary, for the Committee to be so satisfied, that all the facts
related by the author should be proved: it is enough if the Committee considers them
sufficiently well attested and credible.

6.5 From the information submitted by the author, the Committee observes that the
events that prompted his departure from Turkey date back to 1991, and seem to be
particularly linked to his relations with members of his family who belong to the PKK.
The apparent object of arresting the authot981 was, on the first occasion, to force
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him to disclose his cousin’s whereabouts, and on the second occasion, to force him to
collaborate with the security forces. On the other hand, the question of a prosecution
against him on specificcharges has never arisen. Furthermore, there is nothing to suggest
that he has collaborated with PKK members in any way since leaving Turkey in 1991,
or that he or members of his family have been sought or intimidated by the Turkish
authorities. In the circumstances, the Committee considers that the author has not
furnished sufficient evidence to support his fears of being arrested and tortured upon his
return.

6.6 The Committee noteswith concern the numerous reports of human rights violations,
including the use of torture, in Turkey, but recalls that, for the purposes of article 3 of
the Convention, the individual concerned must face a foreseeable, real and personal risk
of being tortured in the country to which he is returned. In the light of the foregoing, the
Committee deems that such a risk has not been established.

6.7 The Committee against Torture, acting under article 22, paragraph 7, of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, concludes that the State party’s decision to return the author to Turkey does
not constitute a breach of article 3 of the Convention.

[Done in English, French, Russian and Spanish, the French text being the original
version.]

Communication N0.120/1998

Submitted by: Sadiq Shek Elmi
[represented by counsel]

Alleged victim: The author

State party: Australia

Date of communicationt7 November 1998

The Committee against Torturestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 14 May 1999,

Having concludeds consideration of communication No. 120/1998, submitted to
the Committee against Torture under article 22 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,

Having taken into accoumtl information made available to it by the author of the
communication, his counsel and the State party,

Adoptsits Views under article 22, paragraph 7, of the Convention.

1. The author of the communication is Mr. Sadiq Shek Elmi, a Somali national from

the Shikal clan, currently residing in Australia, where he has applied for asylum and is
atrisk of expulsion. He alleges that his expulsion wouldtdoesa vidation by Australia

of article 3 of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.

Facts as submitted by the author

2.1 The author was born on 10 July 1960 in Mogadishu. Before the war he worked as
a goldsmith in Mogadishu, where his father was an elder of the Shikal clan. The author
states that members of the Shikal are of Arabic descent, identifiable by their lighter
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coloured skin and discernable accent. The clan is known for having brolayhttts
Somalia, for its religious leadership and relative wealth. The author claims that the clan
has not been directlyinvolved in the fighting, however it has been targeted by other clans
owing to its wealth and its refusal to join or support economically the Hawiye militia. In
the lead up to the ousting of President Barre in late 1990, the author’s father, as one of
the elders of his clan, was approached by leaders of the Hawiye clan seeking Shikal
financial support and fighters for the Hawiye militia.

2.2 The author further states that upon refusal to provide support to the Hawiye militia

in general, and in particular to provide one of his sons to fight for the militia, his father
was shot and killed in front of his shop. The author’s brother was also killed by the militia,
when a bomb detonated inside his home, and his sister was raped three times by members
of the Hawiye militia, precipitating her suicide in 1994.

2.3 The author claims that on a number of occasions he barely escaped the same fate
as his family members and that his life continues to be threatened, particularly by
members of the Hawiye clan who, at present, control most of Mogadishu. From 1991 until
he left Somaliain 1997, he continuously moved around the country for reasons of security,
travelling to places that he thought would be safer. He avoided checkpoints and main
roads and travelled through small streams and the buiiobn

2.4 The author arrived in Australia on 2 October 1997 without valid travel documents
and has been held in detention since his arrival. On 8 October 1997, he made an
application for a protection visa to the Department of Immigration and Multicultural
Affairs. Following an interview with the author held on 12 November 1997, the
application wasejected on 25 March998. On 30 March 1998, he sought review of the
negative decision before the Refugee Review Tribunal, which turned down his request
on 21 May 1998. The author subsequently appealed to the Minister for Immigration and
Multicultural Affairs, who, under the Migration Act, has the personal +mmmpellable

and nonr-reviewable power to intervene and set aside decisions of the Refugee Review
Tribunal where it is in the “public interest” to do so. This request was denied on 22 July
1998.

2.5 On 22 October 1998, the author was informed that he was to be returned to
Mogadishu, via Johannesburg. Amnesty International intervened in the case and, in a
letter dated 28 October 1998, urged the Minister for Immigration and Multicultural
Affairs to use his powers not to remove the author as planned. In addition, the same day
the author submitted a request to the Minister to lodge a second application for a
protection visa. In the absence of the exercise of the Minister’s discretion, the lodging
of a new application for refugee status is prohibited.

2.6 On 29 October 1998, the author was taken to Melbourne Airport to be deported,
escorted by guards from the Immigration Detention Centre. However, the author refused
to board the plane. As a result, the captain of the aircraft refused to take him on board.
The author was then taken back to the detention centre. On the same day he addressed
an additional plea to the Minister in support of his previous requests not to be removed
from Australia; it wasejected. On 30 Octobd998, the author was informed that his
removal would be carried out the following day. On the same date he sought an interim
injunction from Justice Haynes at the High Court of Australia to restrain the Minister
from continuing the removal procedure. Justice Haynes dismissed the author’s application
on 16 November 1998, in view of the fact that the circumstances did not raise a “serious
guestion to be tried”. Special leave was sought to appeal to the full bench of the High
Court, but that request was also dismissed.
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2.7 The author states that he has exhausted all available domestic remedies and
underlines that, while he could still technically seek special leave from the High Court,
his imminent removal would stymie any such application. He further indicates that the
legal representatives initially provided to him by the authorities clearly failed to act in
their client’s best interest. As the submitted documents reveal, the initial statement and
the subsequent legal submissions to the Review Tribunal were undoubtedly inadequate
and the representatives failed to be present during the author’s hearing with the Tribunal
in order to ensure a thorough investigation into his history and the consequences of his
membership of the Shikal clan.

Complaint

3.1 The author claims that his forced return to Somalia would constitute a violation of
article 3 of the Convention by the State party and that his background and clan
membership would render him personally at risk of beingestéd to torture. He fears

that the Hawiye clan will be controlling the airport on his arrival in Mogadishu and that
they will immmediately ascertain his clan membership and the fact that he is the son of a
former Shikal elder. They will then detain, torture and possibly execute him. He is also
fearful that the Hawiye clan will assume that the author, being a Shikal and having been
abroad, will have money, which they will attempt to extort by torture and other means.

3.2 Itis emphasized that in addition to the particular circumstances pertaining to the
author’s individual case, Somalia is a country where there exists a pattern of gross,
flagrant or mass violations of human rights. In expressingits opinion in the author’s case,
the Regional Office of the United Nations High Commissioner for Refugees (UNHCR)
for Australia, New Zealand, Papua New Guinea and the South Pacific stated that “(w)hile
itistrue that UNHCR facilitates voluntary repation to so-called Suoaliland, we neither
promote nor encourage repatriation to any part of Somalia. In respemaifd asylum-
seekers from Somalia, this office does urge States to exercise the utmost caution in
effecting return to Somalid.'Reference is also made to the large number of sources
indicating the persisting existence of torture im@dia, which would support the author’s
position that his forced return would constitute a violation of article 3 of the Convention.

State party’s observations

4.1 On 18 November 1998, the Committee, acting through its Special Rapporteur on
new communications, transmitted the communication to the State party for comments
and requested the State party not to expel the author while his communication was under
consideration by the Committee.

4.2 By submission of 16 March 1999, the State party challenged the admissibility of
the communication, but also addressed the merits of the case. It informed the Committee
that, following its request under rule 108, paragraph 9, the expulsion order against the
author has been stayed while his communication is pending consideration by the
Committee.

Observations on admissibility

4.3 As regards the domestic procedures, the State party submits that although it
considers that domestic remedies are still available to the author it does not wish to contest
the admissibility of the communication on the ground of non-exhaustion of domestic
remedies.

& Letter dated 7 September 1998 addressed to the author’s counsel.
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4.4 The State party contends that this communication is inadmissildee materiae

on the basis that the Convention is not applicable to the facts alleged. In particular, the
kind of acts the author fears that he will bejeated to if he is returned to Salia do

not fall within the definition of “torture” set out in article 1 of the Convention. Article

1 requires that the act of torture be “committed by, or at the instigation of, or with the
consent or acquiescence of a public official or any other person acting in an official
capacity”. The author alleges that he will bejeated to torture by members of armed
Somali clans. These members, however, are not “public officials” and do not act in an
“official capacity”.

4.5 The Australian Governmentrefers tothe Committee’s decis®rR(B. v. Sweden,

in which the Committee stated that “a State party's obligation under article 3 to refrain
from forcibly returning a person to another State where there were substantial grounds
to believe that he or she would be in danger of being subjected to torture was directly
linked to the definition of torture as found in article 1 of the Conventfon.”

4.6 The State party further submits that the definition of torture in article 1 was the
subject of lengthy debates during the rniégfoons for the Convention. On the issue of
which perpetrators the Convention should cover, a number of views were expressed. For
example, the delegation of France argued that “the definition of the act of torture should
be a definition of the intrinsic nature of the act of torture itself, irrespective of the status
of the perpetrator®.There was little support for the French view although most States
did agree that “the Convention should not only be applicable to acts committed by public
officials, but also to acts for which the public authorities could otherwise be considered
to have some responsibilit§.”

4.7 The delegation of the United Kingdom of Great Britain and Northern Ireland made
an alternative suggestion that the Convention refer to a “public official or any other agent
of the State™ By contrast, the delegation of the Federal Republic of Germany felt that
“it should be made clear that the term ‘public official’ referred not only to persons who,
regardless of their legal status, have been assigned public authority by State organs on
a permanent basis or in an individual case, but also to persons who, in certain regions
or under particular conditions actually hold and exercise authority over others and whose
authority is comparable to government authority or — be it only temporarily — has
replaced government authority or whose authority has been derived from such pérsons.”

4.8 According to the State party it was ultimately “generally agreed that the definition
should be extended to cover acts committed by, or at the instigation of, or with the consent
or acquiescence of a public official or any other person acting in an official capcity”.

It was not agreed that the definition should extend to private individuals acting in a non-
official capacity, such as members of Somali armed bands.

Observations on merits

4.9 In addition to contesting the admissibility the State party argues, in relation to the
merits, that there are no substantial grounds to believe that the author woulgbeedub

P Communication No. 83/1997.R.B. v. Sweder5 May 1998, at para. 6.5.

¢ Herman Burgers and Hans Daneliife United Nations Convention against Torture: A Handbook
on the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishmen(1988).

4 Ipid.

¢ Ibid.

"bid.

9 E/CN.4/L.1470, para.18.
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to torture if returned to Somalia. The author has failed to substantiate his claim that he
would be subjected to torture by members of the Hawiye and other armed clans in Somalia,
or that the risk alleged is a risk of torture as defined in the Convention.

4.10 The State party points to the existing domestic safeguards which ensure that genuine
applicants for asylum and for visas on humanitarian grounds are given protection and
through which the author has been given ample possibilities to present his case, as
described below. In the primary stage of processing an application for a protection visa,
a case officer from the Federal Department of Immigration and Multicultural Affairs
examines the claim against the provisions of the Convention relating to the Status of
Refugees. When there are claims which relate to the Convention against Torture and
further clarification is required, the officer may seek an interview, using an interpreter
if necessary. Applicants must be given the opportunity to comment on any adverse
information, which Wl be taken into account when thelaan is consideredAssessments

of claims for refugee protection are made on an individual basis using all available and
relevant information concerning the human rights situation in the applicant’'s home
country. Submissions from migration agents or solicitors can also form part of the material
to be assessed.

4.11 The State partyfurther explainsthatifan application for a protection visa is refused
at the primary stage, a person can seek review of the decision by the Refugee Review
Tribunal, an independent body with the power to grant a protection visa. The Refugee
Review Tribunal also examines claims against the Convention relating to the Status of
Refugees. Ifthe Tribunal intends to make a decision that is unfavourable to the applicant
on written evidence alone, it must give the applicant the opportunity of a personal hearing.
Where there is a perceived error of law in the decision of the Tribunal, a further appeal
may be made to the Federal Court for judicial review.

4.12 The Department of Immigration and Multicultural Affairs provides for application
assistance to be given to eligible protection visa applicants. Under this scheme, all asylum-
seekers in detention have access to contracted service providers who assist with the
preparation of the application form and exposition of their claims, and attend any
interview. If the primary decision by the Department is to refuse a protection visa, the
service providers may assist with any further submissions to the Department and any
review applications to the Review Tribunal.

4.13 The State party draws the attention of the Committee to the fact that, in the present
case, the author had the assistance of a migration agent in making his initial application
and that an interview was conducted with him by an officer of the Department of
Immigration and Multicultural Affairs with the assistance of an interpreter. In addition,
during the course of the review by the Review Tribunal of the primary decision, the author
attended two days of hearings before the Tribunal, during which he was also assisted by
an interpreter. He was not represented by a migration agent at the hearing, but the State
party takes the view that legal representation before the Tribunal iecedsary, as its
proceedings are non-advergdin nature.

4.14 The State party submits that neither the Department of Immigration and
Multicultural Affairs nor the Refugee Review Tribunal was satisfied that the author had

a well-founded fear of persecution, because he failed to show that he would be persecuted
for areason pertaining to the Convention relating to the Status of Refugees. In particular,
although the Review Tribunateepted that the author was a member of the Shikal clan
and that, at the beginning of the conflict in Somalia, his father and one brother had been
killed and one sister had committed suicide, it found that the author had not shown that
he would be targeted personally if returned to Somalia. It found that the alleged victim
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had, at times, had to flee the civil war in Somalia but that this was not sufficient to show
persecution for a reason pertaining to the Convention relating to the Status of Refugees.

4.15 The alleged victim sought judicial review of the decision of the Review Tribunal

in the High Court of Australia, on the basis that the Tribunal had erred in law and that
its decision was unreasonable. He also sought an order restraining the Minister for
Immigration and Multicultural Affairs from removing him from Australia until his
application was decided. On 16 November 1998, Justice Hayne of the High Court
dismissed all the grounds of appe@&lecting the egument that the Tribunal had erred

in law or that its decision was unreasonable. Further, he rejected thetipplio restrain

the Minister of Immigration and Multicultural Affairs from removing the author.
Subsequently, on 17 November 1998, the author lodged a communication with the
Committee. The Committee requested the State party not to remove the author until his
case had been examined. Following such request, the State party interrupted the author’s
removal. The State party understands that on 25 November 1998 the author applied for
special leave to appeal the decision of Justice Hayne to the Full Bench of the High Court
of Australia.

4.16 In addition to the procedures established to deal with claims of asylum pursuant
to Australia’s obligations under the Convention relating to the Status of Refugees, the
Minister for Immigration and Multicultural Affairs has a discretion to sitbte a decision

ofthe Refugee Review Tribunal with a decision which is more favourable to the applicant,
for reasons of public interest. All cases which are unsuccessful on review by the Tribunal
are assessed by the Department of Immigration and Multicultural Affairs on humanitarian
grounds, to determine if they should be referred to the Minister for consideration of the
exercise of his or her humanitarian stay discretion. Cases are also referred to the Minister
under this section on request by the applicant or a third party on behalf of the applicant.
In the present case, the Minister was requested to exercise his discretion in favour of the
author, but the Minister declined to do so. The author also requested that the Minister
exercise his discretion to allow him to lodge a fresh application for a protection visa, but,
on the recommendation of the Department of Immigration and Multicultural Affairs, the
Minister again declined to consider exercising his discretion.

4.17 The State party notes thatin the course of the asylum procedure, the author has not
provided factual evidence to support his claims. Furthermore, the State party does not
accept that, even if those assertions were correct, they necessarily would lead to the
conclusion that he would be subjected to “torture” as defined in the Convention. In making
this assessment, the State party has taken into account the jurisprudence of the Committee
establishing that a person must show that he or she faces a real, foreseeable and personal
risk of being subjected to torture, as well as the existence of a consisteEnhmf gross,

flagrant or mass violations of human rights.

4.18 The State party does not deny that the attacks on the author’s father, brother and
sister occurred as described by the author, nor that atthat time and immediately afterwards
the author may have felt particularly vulnerable to attacks by the Hawiye clan and that
this fear may have caused the author to flee Mogadishu (but not Somalia). However, there
is no evidence that the author, at present, would face a threat from the Hawiye clan if he
were returned to Somalia. Moreover, in the absence of any details obaaiting
evidence of his alleged escapes and in the absence of any evidence or allegations to the
effect that the author has previously been tortured, it must be concluded that the author
remained in Somalia in relative safety throughout the conflict. The State party points out
thatitis incumbent upon the author of a communication to present a factual basis for his
allegations. In the present case the author has failed to adduce sufficient evidence of an

115



A/54/44

116

ongoing and real threat of torture by the Hawiye against him and other members of the
Shikal clan.

4.19 The State partycaepts that there has been a consistattepn of gross, flagrant

or mass violations of human rights in Somalia and that, throughout the armed conflict,
members of small, unaligned and unarmed clans, like the Shikal, have been more
vulnerable to human rights violations than members ofthe larger clans. However, through
diplomatic channels, the State party has been informed that the general situation in
Somalia has improved over the past year aftipugh random violence and human rights
violations continue and living conditions remain difficult, civilians are largely able to

go about their daily business. The State party has also been informed by its embassy in
Nairobi that a small community of Shikal still resides in Mogadishu and that its members
are apparently able to practise their trade and have no fear of being attacked by stronger
clans. However, as an unarmed clan, they are particularly vulnerable to looters. Although
the Shikal, including members of the author’s family, may have been targeted by the
Hawiye in the early stages of the Somali conflict, they have at present a harmonious
relationship with the Hawiye in Mogadishu and elsewhere, affording a measure of
protection to Shikal living there.

4.20 The State party points out that it has also considered the issue of whether the author
would risk being targeted by other clans than the Hawiye. It states that it is prepared to
accept that céain members of unarmed clans and others in Somalia suffer abuse at the
hands of other Somali inhabitants. Further, the author may be more vulnerable to such
attacks as he is a member of an unarmed clan whose members are generally believed to
be wealthy. However, the State party does not believe that the author’s membership of
such a clan is sufficient to put him at a greater risk than other Somali civilians. In fact,
the State party believes that many Somalis face the same risk. That view is supported by
the report of its embassy in Nairobi, which states that “(a)ll Somalis in Somalia are
vulnerable because of lack of a functioning central government authority and an effective
rule of law. [The author’s] situation, were he to return to Somalia, would not be
exceptional”.

4.21 In the event that the Committee disagrees with the State party’'s assessment that
the risk faced by the author is not a real, foreseeable and personal one, the State party
contends that such risk is not a risk of “torture” as defined in article 1 of the Convention.
Although the State partycaepts that the pidical situation in Somalia makes it possible

that the author may face violations of his human rights, it argues that such violations will
not necessarily involve the kind of acts contemplated in article 1 of the Convention. For
example, even though the acts of extortion anticipated by the author may be committed
for one of the purposes referred to in the definition of torture, such acts would not
necessarily entail the intentional infliction of severe pain or suffering. In addition, the
author’s claims that he will risk detention, torture and possibly execution have not been
sufficiently substantiated.

4.22 Finally, the State party reiterates its reasoning as to the admissibility of the case
and as to the merits.

Counsel’s comments

5.1 Asregards thmatione materia@dmissibility of the communation, counsel submits

that despite the lack of a central government, certain armed clans in effective control of
territories within Somalia are covered by the terms “public official” or “other person
acting in an official capacity” as required by article 1 of the Convention. In fact, the
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absence of a central governmentin a State increases the likelihood that other entities will
exercise quasi-governmental powers.

5.2 Counsel further emphasizes that the reason for limiting the definition of torture to
the acts of public officials or other persons acting in an official capacity was that the
purpose of the Convention was to provide protection against acts committed on behalf
of, or at least tolerated by, the public authorities, whereas the State would normally be
expected to take action, in accordance with its criminal law, against private persons
having committed acts of torture against other persons. Therefore, the assumption
underlying this limitation was that, in all other cases, States were under the obligation
by customary international law to punish acts of torture by “non-public officials”. It is
consistent with the above that themuittee stated, i6.R.B. v. Swedethat “whether

the State party has an obligation to refrain from expelling a person who might risk pain
or suffering inflicted by a non-governmental entity, without the consent or acquiescence
of the Government, falls outside the scope of article 3 of the Convention”. However, the
present case is distinguishable from the latter as it concerns return to a territory where
non-governmental entities themselves are in effective control in the absence of a central
government, from which protection cannot be sought.

5.3 Counsel submits that when the Convention was drafted there was agreement by all
States to extend the scope of the perpetrator of the act from the “public official” referred
to in the Declaration on the Protection of All Persons from BeingeSteul to Torture

and Other Cruel, Inhuman or Degrading Treatment or Punishment, to include “other
person[s] acting in an official capacity”. This would include persons who, in certain
regions or under particular conditions, actually hold and exercise authority over others
and whose authority is comparable to government authority.

5.4 Accordingtoageneral principle ofinternational law and international public policy,
international and national courts and human rights supervisory bodies should give effect
to therealities of administrative actions in a territory, no matter what may be the strict
legal position, where those actions affect the everyday activities of private citizens. In
Ahmed v. Austrigdhe European Court of Human Rights, in deciding that deportation to
Somalia would breach Article 3 of the European Convention on Human Rights, which
prohibits torture, stated that “fighting was going on between a number of clans vying with
each other for control of the country. There was no indication that the dangers to which
the applicant would have been exposed to had ceased to exist or that any public authority
would be able to protect [the applicanf].”

5.5 Inrelationto Somalia, there is abundant evidence that the clans, atleast since 1991,
have, in certain regions, fulfilled the role, or exercised the semblance, of an authority that
is comparable to government authority. These clans, in relation to their regions, have
prescribed their own laws and law enforcement mechanisms and have provided their own
education, health and taxation systems. The report of the independent expert of the
Commission on Human Rights illustrates that States and internationaizati@rs have
accepted that these agties are comparable to governmental authorities and that “[t]he
international community is still negotiating with the warring factions, who ironically
serve as the interlocutors of the Somali people with the outside world”.

5.6 Counsel notesthatthe State party does not wish to contest admissibility on the basis
of the non-exhaustion of domestic remedies, but nevertheless wishes to emphasize that

" Ahmed v. AustriaCommunication No. 71/1995/577/663, 27 November 1996.
' Report of the Independent Expert of the Commission on Human Rights, Ms. Mona Rishmawi, on the
situation of human rights in Somalia, E/CN.4/1999/103, 28dnberl998, para. 154.
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the author’'s communication of 17 Novembe&¥98 was sulmitted in good faith, all
domestic remedies available to the author having been exhausted. The subsequent
application by the author for special leave to appeal, which is currently pending before
the Full Bench ofthe High Court of Australia, does not provide a basis for injunctive relief

to prevent the expulsion of the author. Further, following an intervention by Amnesty
International in the author’s case, the Minister for Immigration and Multicultural Affairs
stated that “[a]s an unlawful non-citizen who had exhausted all legal avenues to remain
in Australia, my Department was required under law to remove [the author] as soon as
reasonably practicable”.

5.7 As to the merits of the communication, the author must establish grounds that go
beyond mere “theory or suspicidrthat he will be in danger of being tortured. As the
primary olject of the Convention is to provide safeguards against torture, itisgat

that the author is not required to prove all of his cliangl that a “benefit of the doubt”
principle may be applied. There is sufficient evidence that the author faces personal risk
of being subjected to torture upon his return owing to his membership of the Shikal clan
and his belonging to a particular family.

5.8 Counsel contests the State party’s argument that the author had in fact been able
to live in Somalia since the outbreak of the war in “relative safety” and submits an
affidavit from the author stating that, as an elder of the Shikal clan, his father had been
prosecuted by the Hawiye clan, especially since he had categorically refused to provide
money and manpower for the war. Even before the outbreak of the war there had been
attempts on the author’s father’s life by the Hawiye clan. The family was told by the
Hawiye that they would suffer the consequences of their refusal to provide support to the
clan, once the Hawiye came into power in Mogadishu. The author states that he was
staying at a friend’s house when the violence broke out in DeceliBérand he learned

that his father had been killed during an attack by the Hawiye clan. Only hours after his
father’s death, the Hawiye planted and detonated a bomb under the family home, killing
one of the author’s brothers. The author’'s mother, other brothers and his sisters had
already fled the house.

5.9 Theauthor also states that, together with the remaining family members, he escaped
to the town of Medina, where he stayed during 1991. The Hawiye clan attacked Medina
on a number of occasions and killed Shikal members in brutal and degrading ways. The
author states that hot oil was poured over their heads, scalding their bodies. Sometimes,
when they received warnings about Hawiye raids, aiéliy would flee Medina for short
periods of time. On one occasion, upon returning after such a flight, the author learned
that the Hawiye militia had searched the town with a list of names of people they were
looking for, including the author and hesily. After one year of constant fear the family

fled to Afgoi. On the day of the flight, the Hawiye attacked again and the author’s sister
was raped for the second time by a member of the militiaeloebibel 992, the author

heard that the United Nations was sending troops to Somalia and that the family would
be protected if they returned to Mogadishu. However, the author and his family only
returned as far as Medina, since they heard that the situation in Mogadishu had in fact
not changed.

5.10 After another year in Medina, the family once again fled to Afgoi and from there
to Uguniji, where they stayed for two years in relative peace before the Hawiye arrived
in the area and enslaved the members of minority clans and peasants living there,

I Communication No. 101/199Halil Haydin v. Swedenl6/12/98, CAT/C/21/D/101/1997, para. 6.5.
K Communication No. 34/199%eid Mortesa Aemei v. Switzerlgriad/5/1998, CAT/C/18/D/34/1995,
para. 9.6.
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including the author. The indigenous villagers also had pale skin, therefore the militia
never questioned the author and his family about their background. However, when the
family learned that Hawiye elders were coming to the village they once again fled,
knowing that they would be recognized. In the course of the following months the author
went back and forth between Medina and Afgoi. Finally, the family managed to leave the
country by truck to Kenya.

5.11 In addition to the grounds previously mentioned, therisk to the author is increased
by the national and international publicity which his particular casedtaived. For
example, Amnesty International has issued an Urgent Action in the name of the author;
Reuters news agency, the BBC Somali Service and other international media have reported
on the suspension of the author’s expulsion following the request of the Committee; the
independent expert of the United Nations Commission on Human Rights has appealed
in the author’s case and made reference to it both in her report to the United Nations
Commission on Human Rights and in oral statements indicating that “[a] case currently
pending in Australia concerning a forced return to Mogadishu of a Somali national is
particularly alarming, due to thegmedent it Wl create in returning individuals to areas
undergoing active conflict.”

5.12 Counsel also submits that the danger of torture faced by the author is further
aggravated owing to the manner in which the State party intends to carry out his return.
According to the return plan, the author is to be delivered into the custody of private
security “escorts” in order to be flown to Nairobi via Johannesburg and then continue
unescorted from Nairobi to Mogadishu. Counsel submits that if the author were to arrive
unescorted in North Mogadishu, atan airport which tends to be used only by humanitarian
reliefagencies, warlords and smugglers and which is controlled by one of the clans hostile
to the Shikal, he would be immediately identifiable as an outsider and would be at
increased risk of torture. In this context counsel refers to written interventions from
various non-governmental sources stating that a Somali arriving in Mogadishu without
escort or help to get through the so-called “authorities” would in itself give rise to
scrutiny.

5.13 With reference to the State party’s comments regarding the author’s credibility,
counsel underlines that throughout the author’s application for refugee status, the
credibility ofthe author or his claims have never been an issue. ®gptad the author’s

case as claimed and clearly found the applicant a credible witness.

5.14 Counsel underlines that there is evidence of a consistent pattern of gross, flagrant
or mass violations of human rights in Somalia, although the lack of security has seriously
compromised the ability of human rights monitors to document comprehensively
individual cases of human rights abuses, including torture. The absence of case studies
concerning torture of persons with similar “risk characteristics” as the author cannot
therefore lead to the conclusion that such abuses do not occur, in accordance with reports
from, inter alia, the Independent Expert of the Commission on Human Rights on the
human rights situation in Somalia, UNHCR, the United Nations Office for the
Coordination of Humanitarian Affairs and Amnesty International. Counsel further
underlines that the author is a member of a minority clan and hence is recognized by all
sources as belonging to a group at particular risk of becoming the victim of violations
of human rights. The State party’s indication of the existence of an agreement between
the Shikal and Hawiye clans affording some sort of protection to the Shikal is categorically

' Oral statement delivered on 22 April 1999 before the Commission on Human Rights, on the situation
of human rights in Somalia.
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refuted by counsel on the basis of information provided by reliable sources, and is
considered as unreliable and impossible toauorate.

5.15 Finally, counsel draws the attention of the author to the fact that although Somalia
acceded to the Convention on 24 Jand#®90, it has not yet recognized the competence

of the Committee toaceive and consider commuat®ns from or on behalf ofindividuals
under article 22. If returned to Somalia, the author would no longer have the possibility
of applying to the Committee for protection.

Issues and preeedings before the Gmmittee

6.1 The Committee notes the information from the State party that the return of the
author has been suspended, in accordance with the Committee’s request under rule 108,
paragraph 9 of its rules of procedure.

6.2 Beforeconsidering anyclaims contained in acommunication, then@tee against
Torture must decide whether or not it is admissible under article 22 of the Convention.
In this respect the Committee has ascertained, as it is required to do under article 22,
paragraph 5 (a) of the Convention, that the same matter has not been and is not being
examined under another procedure of international investigation or settlement. The
Committee further notes that the exhaustion of domestic remedies is not contested by the
State party. It also notes the State party’s view that the communication should be declared
inadmissibleratione materiaeon the basis that the Convention is not applicable to the
facts alleged, since the acts the author will allegedly face if he is returned to Somalia do
not fall within the defintion of “torture” set out in article 1 of the Convention. The
Committee, however, is of the opinion that the State party’s argument raises a substantive
issue which should be dealt with at the merits and not the admissibility stage. Since the
Committee sees no further obstacles to admissibility, it declares the communication
admissible.

6.3 Both the author and the State party have provided observations on the merits of the
communication. The Committee will therefore peed to eamine those merits.

6.4 The Committee must decide whether the forced return of the author to Somalia
would violate the State party’s obligation, under article 3, paragraph 1 of the Convention,
not to expel or returrréfouler) an individual to another State where there are substantial
grounds for believing that he would be in danger of being subjected to torture. In order
toreach its conclusion the Committee must take into account all relevant considerations,
including the existence in the State concerned of a consistent pattern of gross, flagrant
or mass violations of human rights. The aim, however, is to determine whether the
individual concerned would personallyrisk torture in the countryto which he or she would
return. It follows that the existence of a consistent pattern of gross, flagrant or mass
violations of human rights in a country does not as such constitute sufficient grounds for
determining whether the particular person would be in danger of being subjected to torture
upon his return to that country; additional grounds must be adduced to show that the
individual concerned would be personally at risk. Similarly, the absence of a consistent
pattern of gross violations of human rights does not mean that a person cannot be
considered to be in danger of being subjected to torture in his or her specific
circumstances.

6.5 The Committee does not share tha&t& party’s view that the Convention is not
applicable in the present case since, according to the State party, the acts of torture the
author fears he would be subjected to im&ta would not fall within the definition of
torture set outin article 1 (i.e. pain or suffering inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an official
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capacity, in this instance for discriminatory purposes). The Committee notes that for a
number of years Somalia has been without a central government, that the international
community negotiates with the warring factions and that some of the factions operating
in Mogadishu have set up quasi-governmental institutions and are negotiating the
establishment of a common administration. It follows then that, de facto, those factions
exercise certain prerogatives that are comparable to those normally exercisituiriatieg
governments. Accordingly, the members of those factions can fall, for the purposes of
the application of the Convention, within the phrase “public officials or other persons
acting in an official capacity” contained in article 1.

6.6 The State party does not dispute the fact that gross, flagrant or mass violations of
human rights have been committed in Somalia. Furthermore, the independent expert on
the situation of human rights in Somalia, appointed by the Commission on Human Rights,
described in her latest report the severity of those violations, the situation of chaos
prevailing in the country, the importance of clan identity and the vulnerability of small,
unarmed clans such as the Shikal, the clan to which the author b&longs.

6.7 The Committee further notes, on the basis of the information before it, that the area
of Mogadishu where the Shikal mainly reside, and where the author is likely to reside
if he ever reaches Mogadishu, is under the effective control of the Hawiye clan, which
has established quasi-governmental institutions and provides a number of public services.
Furthermore, reliable sources emphasize that there is no public or informal agreement
of protection between the Hawiye and the Shikal clans and that the Shikal remain at the
mercy of the armed factions.

6.8 In addition to the above, the Committee considers that two factors support the

author’s case that he is particularly vulnerable to the kind of acts referred to in article

1 of the Convention. First, the State party has not denied the veracity of the author’s
claims that his family was particularly targeted in the past by the Hawiye clan, as a result
of which his father and brother were executed, his sister raped and the rest of the family
was forced to flee and constantly move from one part of the country to another in order
tohide. Second, his case has received wide publicity and, therefore, if returnewt@So

the author could be accused of damaging the reputation of the Hawiye.

6.9 Inthelight of the above the @mittee considers that substantial grounds exist for
believing that the author would be in danger of being subjected to torture if returned to
Somalia.

7. Accordingly, the Committee is of the view that, in the prevailing circumstances,
the State partyhas an obligation, in accordance with article 3 ofthe Convention, torefrain
from forcibly returning the author to Somalia or to any other country where he runs a risk
of being expelled or returned to Somalia.

8. Pursuanttorule 111, paragraph 5, of its rules of procedure, the Committee would
wish to receive, within 90 days, infoiation on any relevant measures taken by the State
party in accordance with the Committee’s present views.

[Done in English, French, Russian and Spanish, the English being the original version.]

Decisions

Communication No. 621996

™ E/CN.4/1999/103.
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Submitted by E.H. (name withheld)
[represented by counsel]

Alleged victim The author

State party Hungary

Date of communicatian29 October 1996

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 10 May 1999,
Adoptsthe following:

Decision on admissibility

1. The author of the communication is E.H., born on 20 October 1976, a Turkish
citizen belonging to the Kurdish minority, currently residing in Hungary where he has
applied for asylum. He alleges that his forced return to Turkeywould constitute a violation
by Hungary of article 3 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. The author is represented by the Hungarian Helsinki
Committee, a non-governmental organization based in Budapest.

Facts as submitted by the author

2.1 The author states that on 12 March 1992 he participated in a demonstration
organized on the occasion of a Kurdish celebration. The event degenerated into violence
and Turkish security forces arrested several demonstrators, including the author, who
were held in detention for seven months awaiting trial. The author alleges that he was
tortured twice during that period. Since no withesses heard during the court proceedings
could identify him the author was released following the trial. He was nevertheless placed
under police surveillance.

2.2 In 1993 the author joined the armed wing of the Kurdistan Worker’s Party (PKK)
and underwent six months of combat training. As the head of a unit comprising 70
combatants he was involved in military activities in sewtthstern Turkey until October

1995. By then, the author’s superior officer had committed suicide. The new commander
held his subordinate officers responsible for the incident and ordered two squadron
commanders, including the author, to be executed. The author states that he fled the unit
to escape arbitrary execution, and because he had come to doubt the PKK ideology.

2.3 The author states that he first went into hiding in Istanbul but, fearing persecution
by both the PKK and the Turkish authorities, he managed to obtain a false passport and
to flee to Bulgaria, where he arrived in November 1995. He spent two weeks in Bulgaria
and then went to Romania. After two months he attempted to go to Austria via Hungary,
but was arrested by Hungarian border police when trying to cross the border illegally.
Subsequently, he applied for asylum.

2.4 On 3 March 1996, the Aliens Police Department of the Gy6ér Border Guards
Directorate issued an expulsion order against the author. The execution of the expulsion
order was by the same decision suspended given the fact that the author had applied for
asylum.

2.5 0On 3 July 1996, the Bicske local agency of the Office for Refugees and Migration
Affairs denied the author asylum, on the grounds that he had no reason to fear
discrimination or persecution by the Turkish authorities. According to the Office, the
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author’s trial and detention and the feared revenge of the PKK did not constitute
persecution as defined in the 1951 Convention relating to the Status of Refugees.

2.6 The author submitted an appeal to the second instance of the Office for Refugees
and Migration Affairs which wasjected on 16 SeptembE396. In its decision the Office
referred to the exclusion clause in article 1, section F, of the 1951 Convention and stated
that, as a high-level officer of a terrorist organization, the author was not entitled to
protection as a refugee. The author argues that the decision was based primarily on a
statement made by the Budapest Branch of UNHCR which did not take sufficient care
in the case and delivered a summary opinion without having interviewed the applicant
or tried to know as much as possible about the case.

2.7 On 30 September 1996, the author lodged an application for review of the
administrative decision with the Pest Central District Court, on the grounds that the Office
for Refugees and Migration Affairs haishter alia, not proceeded with due care in the
examination of the case and that it had not taken into account article 3 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. On
10 October 1996, the Pest Central District Coajgceted the author’s request and found
that the administrative authorities had acted in accordance with existing procedural
regulations.

2.8 On 29 October 1996 the Aliens Police Department of the Gy6r Border Guards

Directorate annulled the pending expulsion order and the prohibition of stay and entry
into Hungary against the author on the grounds that the decision ordering expulsion had
been taken in violation of the existing procedure, prior to a final decision regarding the

author’s application for asylum.

2.9 On6November 1996, the author further appealed foiglidiwiew to the Budapest
Municipal Court, referring to the fact that the reasoning in the administrative decisions
of the first and second instance was entirely different, which proved that the facts of the
case had not been properly examined. Furthermore, in his appeal the author underlined
that during the administrative examination of his case, a final expulsion order against
him had been pending. According to the author, the expulsion order contravened article
32, paragraph 1, of the Aliens Act which stipulates that “(n)o alien shall be refouled or
expelled to a country or to the frontiers of a territory where he would be threatened with
persecution on account of his race, religion, nationality, membership of a social group
or political opinion, or to the territory of a state or frontiers of a territory where there are
substantial grounds for believing that the refouled or expelled aliens wouldjbetedb

to torture, inhuman or degrading punishment ...”. The author maintained that the
unlawfulness of the expulsion order had not been examined by the Office for Refugees
and Migration Affairs. At the time of the author’s initial submission to the Committee,
the appeal for judicial review was still pending before the Budapest Municipal Court.

Complaint

3.1 Theauthor submitsthat Turkeyis a countrywhere torture is systematically practised
andthatthere are substantial grounds for believing that he wouldjbetsdlio torture,
inhuman or degrading treatment or punishment in view of his past imprisonment and
treatment as well as his subsequent involvement with the armed wing of the PKK.

3.2 The author claims that the Hungarian immigration authorities have not examined
his case and the conditions prevailing in his country of origin with ¢lcessary care.

The judicial authorities took into consideration the Convention relating to the Status of

Refugees, as incorporated in domestic law, but not the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and its absoluté@jmrohib
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of return or expulsion of a person to a State or to the frontiers of a territory where there
is danger that the person would be subjected to torture or other cruel, degrading or
inhuman treatment.

3.3 The author further claims that the appeal for judicial review, pending at the time
of hisinitial submission to the Committee, could not be considered as an effective remedy
since the review by Hungarian courts of administrative decisions is limited to examining
whether there has been a violation of procedure or substantive domestic legal regulations
and the international practice is not taken into account. Igjeetion of his appliation

for asylum is confirmed he could theoretically nevertheless be granted temporary
permission to stay in the country, in accordance with the principle efrefaulement.
However, the author draws the attention of the Committee to the fact that aliens who
cannot be expelled solely on the basis of -agfoulement have no further rights,
including to employment, income or social benefits, or temporary residence permits.

State party’s observations on the admissibility of the @ammunication

4.1 On 14 February 1997 the Committee transmitted the communication to the State
party for comments. The State party challenged the admissibility of the communication
in submissions dated 18 November 1998 and édeimber1 998.

4.2 The State party explains that the basic provisions concerning the right of aliens to
enter or to remain in Hungary are contained in the Act of 1993 on the Entry, Stay in
Hungary and Immigration of Foreigners (Aliens Act), section 27 of Government Decree
No. 64/1994 and section 44 of Minister of Interior Decree No. 9/1994. It submits that since
the lodging of the author’s communication, AGXXIX on Asylum (1997) and several
ministerial decrees have been enacted. As a result, it can be asserted that the Hungarian
legal system does provide for an effective protection against refoulement and ensure the
enforcement of the provisions of the Convention.

4.3 The State party states that the author crossed the Hungarian-Romanian border
illegally on 20 February 1996. His purpose was to continue, via Austria, to Germany,
where he has relatives. On 1 March 1996, he was arrested by Hungarian border guards
upon attempting to cross the Hungarsiustrian border with false documents. The Alien
Police Department of the Gydr Border Guard Directorate seized the documents and sent
them to the agencies that had apparently issued them through the Ministry for Foreign
Affairs. On 3 March 1996, the Directorate issued an expulsion order effective 7 March
1996. The author submitted an application to the asylum authorities, after which the
Directorate suspended the implementation of the expulsion order.

4.4 Throughout the Hungarian immigration process, the author essentially advanced
the same allegations as those he is putting forward in support of his communication to
the Committee. In its decision of 4 April 1996, the Budapest Local Agency of the Office
for Refugees and Migration Affairs, the asylum authority of the first instance, found that
the author’s application for asylum was motivated by his collaboration with the PKK and
his fear of reprisals, and not by fear of discrimination or persecution by the Turkish
authorities. His application was therefore denied.

4.5 The State party confirms the author’s account of the asylum procedure, i.e. that the
second instance of the Office for Refugees and Migration Affajected the author’s
appeal on 16 September 1996 and that his application for judicial review to the Pest
Central District Court was denied on 10 October 1996.

4.6 Itisfurther submitted that at the time of the author’s submission to the Committee,
his appeal for judicial review was still pending before the Budapest Municipal Court. The
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Court rejected the appeal on 23 JanuEd97 on the groundfter alia, that it did not
contain any new circumstances that would warrant alteration of the ruling of the court
offirstinstance and that the administrative authorities had correctly applied the lawwhen
rejecting the author’s asylunbagm.

4.7 The author initiated additional procedures before the Hungarian immigration
authorities. Thus, on 21 May 1998, he submitted a new application for asylum to the Gyor
Department of the Office of Refugee and Migration Affairs which was denied on 10 July
1998 on the grounds that it did not contain any new elements with respect to his former
application. The State party points out that an application for review of that decision is
pending.

4.8 As to the expulsion order issued against the author, the State party explains that
prior tothe completion of the first judicial review procedure, the Alien Police Department
of the National Headquarters of the Border Guard examined the case of the author
ex officio. It annulled the expulsion order issued by the Alien Police Department of the
Gyor Border Guard Directorate, on the grounds that the Directorate had acted in error
since, pursuant to the Aliens Act, expulsion cannot be ordered against aliens who apply
for asylum unlesstheir applications have begeated in afinal decision. Theg$e party
underlines that the expulsion order was annulled before the date of the author’s initial
submission to the Committee.

4.9 On24May1997, following the finag¢jection of the author’s apphtion for asylum,

the Office of Refugee and Migration Affairs informed the Alien Police authorities that
despite the fact that the author had not been granted asylum, the Office considered that
at present the author could not be returned to his country of origin based on the provisions
of section 32 (1) of the Aliens Act. According to those provisions no alien shall be
refouled or expelled to a country or to the frontiers of a territory where he would be
threatened with persecution on account of his race, religion, nationality, membership of
a social group or political opinion, or to the territory of a State or frontiers of a territory
where there are substantial grounds for believing that the refouled or expelled aliens
would be subjected to torture, inhuman or degrading punishment. On the basis of the
statement of the Office for Refugee and Migration Affairs, the Alien Police authorities
issued a temporary certificate allowing the author to stay in the country.

4.10 The State party underlines that, apart from refugee status, the law provides other
possibilities for an alien to stay in Hungary. In the present case, although denied asylum,
the author was accorded temporary permission to stay in accordance with the principle
of non-refoulement. The State party admits that the author’'s comments regarding
deficiencies relating to the regulation of temporary permission to stay were in fact well
founded, but draws the attention of the Committee to the fact that, since the submission
of the author’s complaint, new legislation has been adopted in that respeckXXXtC

on Asylum, which entered into force on 1 March 1998, contains provisions on the
admission of refugees and the recognition of persons under temporary protection in
accordance with European standards. Governmental Decrees Nos. 24 and 25 (11.18) Korm.
of 1998 on the implementation of the Act contains detailed rules relatinng¢oalia,
persons under temporary protection and persons authorized to stay, and defines the various
forms of benefits and assistance for aliens applying for asylum, recognized refugees,
persons under temporary protection and persons authorized to stay.

4.11 Inconclusion, the State party submits that the domestic legal framework of Hungary
contains guarantees for the protection of the rights of asylke®akers in accordance with
European standards and the international aliogns undertaken by Hungary. In addition,
the State party considers that the complaint of the author is unfounded, and that the
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communication should be considered inadmissible due to non-exhaustion of domestic
remedies.

Counsel’s comments

5.1 With respect to the exhaustion of domestic remedies, counsel submits that no
national procedures are currently pending, since the author’s application for review of
the decision by the Gydr Department of the Office of Refugee and Migration Affairs was
rejected on 6 Januafy®99.

5.2 Counsel further states that although the legal environment in Hungary concerning
the rights to asylum and the refugee determination procedure has undergone substantial
positive changes, the case under consideration has not been affected by those changes
and the author can still not benefit from protection by the Hungarian authorities. The
author submitted one application to the Office for Refugee and Migration Affairs and one
to the Capital Court after 1 March 1998, when the new Act on Asylum entered into force.
They were both rejected, on the basis that the author had relied on the same factual
reasons as in his earlier applications. Counsel claims, however, that neither the first, nor
the second refugee determination procedure examined the treatment and possible
punishment in Turkey of rejected and subsequently returned Kurdish asybekers

who have allegedly been members of the PKK.

5.3 The Hungarian legal system contains guarantees for the enforcement of the
provisions of the Convention and other human rights treaties. Under the new Act on
Asylum the author could indeed benefit from protection against refoulement by being
granted “authorised to stay” status. That status provides protection to persons who would,
for example, face treatment contrary to article 3 of the Convention. The examination of
whether a foreigner, if expelled from Hungary, would have to fater alia, the threat

of treatment contrary to article 3 of the Convention is carried out ex officio by the Office
for Refugee and Migration Affairs. However, in its decision of 20 July 1998 the Office
did not mention whether the prohibition of refoulement applied in the author’s case,
although itisits practice to include a statement concerning the possibility of refoulement
in decisions rejecting recogion of an applicant as a refugee.

5.4 Although therefugee determination procedure ended with the decision of 6 January
1999, the author is unaware of a new expulsion procedure initiated in his case. Even if
the examination of nearefoulement grounds were carried out, which may result in the
finding that he may not be returned to Turkey, his status and legal situation in Hungary
would remain unresolved. The applicant would be issued a certificate entitling temporary
residence, which is not equal to a residence permit. He would not be entitled to a work
permit or to social benefits. This legal “limbo” would in itself constitute inhuman and
degrading treatment contrary to the Convention.

5.5 With respect to the State party’s argument that the expulsion order was already
annulled at the time of the initial submission, counsel contends that the decision of the
Alien Police Department was communicated to the author after he had filed the

communication with the Committee. Had there not been an expulsion order in force at
that time, it would have been senseless for the author to lodge the complaint.

Issues and preeedings before the Gmmittee

6.1 Before considering any of the allegations in a communication, the Committee
against Torture must decide whether or not the communication is admissible under article
22 of the Convention.
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6.2 The Committee notes the State party’s assertion that on 24 May 1997, following
the rejection of the author’s first appitton for asylum, the Office of Refugee and
Migration Affairs informed the Alien Police authorities that, despite the fact that the
author had not been granted asylum, the Office considered that he could not be returned
to his country of origin. It also notes that, on the basis of that statement, the Alien Police
issued a certificate allowing the author to stay in the country temporarily. The Committee
finds that the information provided by the author does not show thdidlie-anentioned
certificate is not valid at the present time. The Committee further notes that the author
is unaware of an expulsion procedure being initiated against him after the final judicial
decision rejecting his second application for asylum. In the circumstances niimei ttee
considers that the author is in no immediate danger of expulsion and, therefore, the
communication, as it stands, is inadmissible under article 22, paragraph 2, of the
Convention as incompatible with the provisions of article 3 of the Convention.

7. Accordingly, the Committee decides:
(a) That the communication is inadmissible;

(b) That this decision may be reviewed under rule 109 of the Committee’s rules
of procedure upon receipt of a request by or on behalf of the authafmiory information
to the effect that the reasons for inadmissibility no longer apply;

(c) That this decision shall be communicated to the State party, the author and
his representative.

[Done in English, French, Russian and Spanish, the English text being the original
version.]

Communication No. 661997

Submitted by P.S.S. (name withheld)
[represented by counsel]

Alleged victim The author
State party Canada
Date of communicatians May 1997

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 13 November 1998,
Adoptsthe following:

Decision on admissibility

1. The author of the communication is P.S.S., an Indian citizen currently residing in
Canada where he is seeking asylum. He claims that his forced return to India would
constitute a violation by Canada of article 3 of the Convention against Torture. He is
represented by counsel.

Facts as presented by the author

2.1 P.S.S.wasbornin 1963 in Chandigarh, India. In 1982, he became a member of the
All India Sikh Students Federation. On an unspecified date, P.S.S. and other men of that
group were pointed out to hijack an aircraft, divert it to another country and hold a press
conferencein order to highlight the situation of the Sikh population in Punjab, India. The
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hijacking was planned in reaction to an assault by the Indian Government launched in
June 1984 upon Darbar Sahib, also known as the Golden Temple in Amritsar. On 5 July
1984, P.S.S. and the other men hijacked an Air India aircraft in Srinigar which carried
about 250 passengers and diverted it to Lahore in Pakistan, where they held a press
conference. Thereafter the hijackers released all the persons on board the aircraft and
surrendered themselves to the Pakistani authorities. According to the author, with the
exception of two minor injuries, no one was harmed or seriously injured in the course of
the hijacking.

2.2 In January 1986 the author was convicted of hijacking and sentenced to death by
a Pakistani court. In 1989, the death sentence was commuted to life imprisonment. On
21 March 1994 the author was released from prison on medical grounds. He remained
in Pakistan until 21 January 1995, when he was granted full parole. He and the other
hijackers were given three months to leave the country.

2.3 InJanuary 1995 the author applied to the Canadiamigration authorities for entry

into the country but his application wasjected. Later on he travelled to Canada with

a false Afghan passport and under the false name of B.S. In a form which he was required
to fill in when entering the country he denied having been convicted of a crime. In
September 1995 he was arrested by the Canadian Immigration Service and placed in
custody. On 27 October 1995, a conditional deportation order was issued by the
Immigration and Refugee Board. He was also given notice under section 46.01 (e) of the
Immigration Act that the Minister of Citizenship and Immigration intended to certify
the author as being a danger to the public in Canada. Such certification would render the
author ineligible to make a refugee claim in Canada.

2.4 The author was certified as a danger to the public in June 1996. He then challenged
the certification by judicial review on the basis of procedural unfairness. The Federal
Court rescinded the certification on those grounds. In October 1996 a new certification
process started as a result of which the Minister certified, by decision of 30 April 1997,
that the author was a danger and an order was issued to remove him from Canada on 5
May 1997.

Complaint

3.1 The author argues that he would be in serious danger of beijegtedito torture

if he was deported to India. He submits that those persons who are known to have acted
for Sikh nationalists are persecuted by the authorities in Punjab aattiioagh violence

in Punjab is said to be reduced, members of the All India Sikh Student’s Federation and
their families continue to be harassed in Punjab. He asserts that two of the hijackers who
were released from custody and attempted to return to India were killed by the Indian
Border Security Forces after they crossed the border. On 27 June 1996, K.S.S., a member
of the Student’s Federation who was involved in a second hijacking in August 1994 was
found dead in a canal in Rajastan. Presumably K.S.S. either was extrajudicially executed
or died as a result of torture by the Punjab police.

3.2 He states that because of his involvement in the hijacking the author’s family has
been persecuted by the Punjab police. They were arrested after the hijacking took place
and his mother has repeatedly been harassed by the Punjab police who questioned her
about other Sikh nationalists and threatened her with detention and disappearance. In
October 1988 she flew to Canada where she was granted refugee status in 1992. The
author also submits that his brother, T.S.S., was held in illegal detention gactedb

to gross ill-treatment by the Punjab police between 26 March and 2 May 1988. During



A/54/44

that time he was questioned about his brother and the latter’s friends. He was released
without charge and granted political asylum in Canada in 1992.

3.3 Theauthor further argues that there are grounds for assuming that he is wanted in
India. He reports that the names of those persons who have come to the attention of the
authorities are contained in a list which circulates among the police forces in India.
Persons who appear on that list are routinely taken into custody and are targets for illegal
detention, torture and extortion if they are believed to have worked for armed Sikh
nationalists. Notwithstanding the fact that he almost served 10 years in jail, the author
believes that his name will appear on such a list. The author also notes that apparently
Indian authorities monitor the return to India of those persons who failed to obtain
political asylum in other countries.

3.4 The author argues that he could not escape the danger of bgaugesito torture

by fleeing to other parts of India. Reportedly the Punjab police has made several forays
into other Indian states in order to pursue their targets. It is further stated that neither
in Pakistan would he be safe.

3.5 The author claims that both the certification of his being a danger to the public and
the decision on his removal from Canada constitute a violation of article 3, paragraph
1, of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment. The certification renders him ineligible to make an application to the
panel of the Convention Refugee Determination Division of the Immigration Review
Board for refugee status under the United Nations Convention on Refugees of 1951 and
as aresult exposes him to the risk of removal from Canada. He further submits that there
are no reasons which would justify the certification since he is no longer a member of
the All India Sikh Student’s Federation and, apart from the 1994 hijacking, he did not
commit any other crime or criminal offence. As to the decision to remove him from
Canada, the author draws attention to the fact that India has not ratified the Convention
against Torture and, therefore, he would not have any possibility to apply to the
Committee from India. He notes that the other convicted hijackers have been granted
temporary residence in Switzerland, one was granted asylum in Germany in April 1997
and another one who went to Canada was not held in detention and certified as a danger
to the public.

State party’s observations on admissibility

4.1 On 5 May 1997 the Committee, acting through its Special Rapporteur for new
communications, tramsitted the communattion to the State party for comments and
requested the State party not to expel or deport the author to India while his
communication was under consideration by the Committee.

4.2 Initsresponse of 15 October 1997 the State party contested the admissibility of the
communication. It states that the author entered Canada illegally. He misrepresented
himself at the port of entry producing an Afghan passport and claimed refugee status.
In his refugee claim form, completed with his counsel, as well as in an interview with
an Immigration Examining Officer on 3 February 1995 he maintained his false identity
and indicated having no criminal convictions. Nor did he indicate his membership in any
terrorist organization.

4.3 The author was arrested by immigration authorities on 13 September 1995, when
his true identity became known. On 25 October 1995 an immigration officer, pursuant

to section 27 of the Immigration Act prepared a report alleging that the author was
inadmissible in Canada as a person who there are reasonable grounds to believe had been
convicted outside Canada of an offence that, if committed in Canada, would be punishable
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by a maximum term of imprisonment of 10 years or more. After a hearing, where his
lawyer and an interpreter were present, an adjudicator concluded that the report was well
founded and issued a conditional deportation order.

4.4 Hisdetention, which has been reviewed on a regular basis, was maintained pursuant
to the Immigration Act, according to which a person can be detained if he/she is likely
to pose a danger to the public or if he/she is not likely to appear when required by the
immigration authorities.

4.5 On 21 June 1996 the Minister of Immigration signed the opinion that the author
was a “danger to the public”. The parties agreed to review that decision. Accordingly,
he was invited to make any submissions which would demonstrate that he was not a
danger to the public, the element of risk of return to India or that there were compelling
humanitarian and compassionate considerations which would warrant his remaining in
Canada. His lawyer sent an extensive package of material and asserted that the author
is not a danger to the public and that there are compelling reasons why he should be
allowed to remain in Canada.

4.6 On 16 April 1997 the Minister of Immigration issued an opinion, based on the
circumstances and severity of the crime for which the author was convicted, that he
constitutes a “danger to the public” in Canada. As a result, the author is not eligible to
have his refugee claim determined. The decision was made with due consideration for
the possible risk the author might face if returned to India, a risk which was considered
to be minimal.

4.7 Theauthor, throughout his dealings with the Canadian #ighgdnas never showed

any contrition for his past action, nor any remorse for the harm he has caused to the
victims of his hijacking. He still refuses to acknowledge that he used violence and
considers that he was not the aggressor.

4.8 Theauthor filed several applications for leave to introduce a judicial review against
the decisions rendered in his case. Two substantive applications remain pending. First,
an application dated 30 April 1997 to review the Minister’s decision of 16 April 1997

in which the Minister determined that the applicant is a danger to the public. Secondly,
an application dated 30 April 1997 to review the Immigration’s decision to remove the
author to India, in which the author raised arguments under the Canadian Charter of
Rights and Freedoms. Joint to this application the author asked the Court to order a stay
of his removal pending the consideration of the application. This stay was granted on 5
May 1997.

4.9 Ifthe author wereto succeed in his apgiiens for leave to apply for judicial review

the decision of the Federal Court Trial Division could be further appealed to the Federal
Court of Appeal, if the judge of the Trial Division were to certify that the case raises a
serious question of general importance. A decision of the Federal Court of Appeal can
be appealed, with leave, to the Supreme Court of Canada. The author has expressed no
doubts about the effectiveness and availability of those remedies. Accordingly, this
communication should be dismissed for failure to exhaust domestic remedies.

4.10 The State partyalso argues thatthe communication should be declared inadmissible
because the author did not establish prima facie substantial grounds to believe that his
removal to India will have the foreseeable consequence of exposing him to a real and
personal risk of being subjected to torture, &@desl in previous jurisprudence of the
Committee. A mere possibility of torture is not in itself sufficient to give rise to a breach

of article 3. While Indian authorities advised the immigration officials of the author’s
presencein Canadathereisnoindication thattheyare particularlyinterested in hisreturn
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or that they are presently looking for him. The Indian authorities could have requested
the author’s extradition, as an extradition treaty exists between Canada and India. Their
decision not to have recourse to that possibility indicates that the author is not of
particular interest for them. Furthermore, the document of the Indian authorities, Central
Bureau of Investigation, India Interpol New Delhi, indicates that they are not looking
for him.

4.11 The author’s past membership to the Student’s Federation cannot put him at risk
today since that organization, iraent years, denounced the use of violence and
committed itself to pursuing a peaceful political agenda. Considering that members of
the Federation, including a convicted hijacker, are seeking election in public office, it
is unlikely that the author would be subjected to persecution for his past membership in
that organization.

4.12 The State party cites the United States Country Reports on Human Rights Practices

for 1995 and 1996. These reports indicate that India has many of the safeguards to prevent
against humanrights abuses and recognizes that although significant human rights abuses
do take place their severity and amount has diminisheecient years. Ovaitl terrorist

activity in the Punjabis now much reduced as are the number of disappearances and fatal

encounters between Sikh militants and police/security forces.

4.13 According to the State party, the record before the Committee confirms that the
article 3 standard was duly and properly considered in Canadian domestic procedures.
The Committee should not substitute its own findings on whether there were substantial
grounds for believing that the communicant would be in personal danger of being
subjected totorture upon return, since thganal praeedings disclose no manifest error

or unreasonableness and were not tainted by abuse of process, bad faith, manifest bias
or serious irregularities. Itis for the national courts of the States parties to the Convention
to evaluate the facts and evidence in a particular case. The Committee should not become
a “fourth instance” competent to re-evaluate findings of fact or to review the application

of domestic legislation, particularly when the same issue is pending before a domestic
Court.

Counsel’s comments

5.1 In his comments to the State party’s submission counsel argues that the author
sought a hearing in the Federal Court to obtain a stay of the deportation until the legality
of the deportation order and its execution could la¢lenged. At the same time the author

was advised that his removal would take place on 5 May 1997. The Federal Court only
provided a hearing date for the day he was to be removed. Under these circumstances and
given the fact that it would not be possible for the author to file any appeals and to have
the matter brought before a judge within tlee@ssary time-frames, the author sought
interim measures from the Committee. At the time the Committee assumed jurisdiction
there was no assurance that an effective remedy was available. Having assumed
jurisdiction the Committee oughtto continue its review of the matter, despite the fact that
the author was granted stay.

5.2 The author sought judicial review of the finding that he was a danger to the public
butthe Federal Court dismissed the application for leave on 19 January 1998. The refugee
claim is barred from preeding once the Minister certifies that the author is a danger

to the public. There is absolutely no appeal from the decision of the Court denying leave.
Thus, the author will not be able to have his refugee claim determined and hence there
is not nor will there ever be a refugee determination for him. As a result, no risk
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assessment will be made since this is only conducted in the context of the refugee
determination process.

5.3 Atthe sametime the Federal Court, Trial Division, by decision dated 29 June 1998
guashed the decision of the immigration officer to execute the removal order. However,
the Court did not conclude that a risk assessment had to be done. It stated that removal
officers do not have jurisdiction to conduct risk assessments and make risk determinations
in the course of making destination decisions. However, under section 48 of the
Immigration Act removal officers have a discretion to delay the execution of a deportation
order. In the Court’s opinion the removal officer’s failure to consider whether or not to
exercise his or her discretion under section 48 of the Immigration Act, pending the
conducting of an appropriate risk assessment and the making of an appropriate risk
determination constituted a reviewable error. An appeal against that decision was filed
by the Minister before the Federal Court of Appeal. No hearing date has been set yet. If
the Minister is not successful in the appeal the matter is merely referred back to the
expulsions officer for his determination as to whether or not the author’s removal should
be deferred pending a risk assessment. However, since the author has already been
certified as a danger to the public there is no statutory requirement for a risk assessment.
Therefore, this remedy cannot be considered as effective. It would then be open to the
author to make an application on humanitarian and compassionate grounds. Such an
application is arequest for the exercise of special discretion before an immigration officer
who can nevertheless consider risk.

5.4 Although the author was held in detention for a period of over two years he was

ordered released by an immigration adjudicator in July 1998. Since then he has complied
with all conditions for his release, has not committed any criminal offence and has not

posed a danger to the public in any way.

5.5 With respect to the substantial grounds counsel argues that section 46.01 (e) (i) of
the Immigration Act allows the Minister to certify a person as a “danger to the public in
Canada”. However, it does not require that the Minister assess risk. Although it is true
that the author did make submissions with respect to risk there is no indication in any
of the material that the author saw from the Minister that risk was in fact assessed. The
author has not seen any documentation which would support the bare assertion by the
Minister that there was a “minimal risk”. If this is in fact the case it is clearly a matter
that was not relevant to the certification process. In that context counsel submits that it
is extremely important that the Committee make a determination as to whether or not
the certification process engaged prior to the decision to execute the removal order
conforms with the requirements of international law, in ensuring that persons not be sent
back to situations where there are substantial risks of torture.

5.6 Theauthor has asserted that he always was remorseful for any harm that was caused
during the hijacking and denies that he himself used any violence in the attack. He
submits that he voluntarily surrendered and that none of the passengers endub

to any harm other than minor injuries from which they quickly recovered.

5.7 Counselinsists that there is a substantial risk that the author would be exposed to
torture based upon the deplorable human rights record of the Indian Government, his high
profile as someone who is known to have been involved in an organization which has been
strongly supportive of an independent Sikh State, the fact that he engaged in the hijacking
as ameans of protest and the fact that other high profile persons like the author have been
detained and extrajudicially killed by the Indian autties. The mere fact that the Central
Bureau of Investigation affirms that they are not looking for him does not provide any
assurance to the author that he would be safe upon return. Many innocent persons have
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been arrested and killed extrajudicially based upon suspicion of past connection to the
militant movement.

5.8 Finally, it is not possible for the Government of India to request the extradition of
the author, given that he was tried and convicted of the offence in Pakistan and that under
the Indian Constitution he cannot be tried twice for the same offence.

Issues and preeedings before the Gmmittee

6.1 Before considering any claim in a communication, the Committee against Torture
must decide whether or not it is admissible under article 22 of the Convention.

6.2 Article 22, paragraph 5 (b), of the Convention precludes the Committee from
considering any communication, unless it has beentasved thaall available domestic
remedies have been exhausted. In the instant case the Committee notes that the author
was granted temporary stay and that the Federal Court — Trial Division quashed the
decision of the immigration officer to execute the removal order. The Committee also
notes that an appeal filed by the Minister of Immigration against that decision is still
pending before the Federal Court of Appeal. If not successful the matter would be referred
back to the expulsions officer and the possibility of an application on humanitarian and
compassionate grounds would be open to the author. There is nothing to indicate that the
procedures still pending cannot bring effective relief to the author. The Committee is
therefore of the opinion that the communication is at present inadmissible for failure to
exhaust domestic remedies. In the circumstances the Committee does not consider it
necessary to deal with other issues raised by the State party and the author. That will be
done, if required, at a later stage.

7. The Committee therefore decides:
(a) That the communication is inadmissible;

(b) That this decision may be reviewed under rule 109 of the Committee’s rules
of procedure upon receipt of a request by or on behalf of the authtarmiony information
to the effect that the reasons for inadmissibility no longer apply;

(c) That this decision shall be communicated to the State party, the author and
his representative.

[Done in English, French, Russian and Spanish, the English text being the original
version.]

Communication No. 671997

Submitted by E. O. Akhidenor, E. Ainabe, R. Akhidenor, J. Akhidenor,
K. Akhidenor and W. Akhidenor
[represented by counsel]

Alleged victim Michael Osaretin Akhimien
State party Canada
Date of communicatianrs Decembefl 996

The Committee against Tortyrestablished under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meetingon 17 November 1998,
Adoptsthe following:
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Decision on admissibility

1. The authors of the communication are Ms. Elizabeth Omoaluse Akhidenor,
Mr. Ezekiel Ainabe, Mr. Richard Akhidenor, Ms. Jenniffer Akhidenor, Ms. Kingsley
Akhidenor and Mr. William Akhidenor, citizens of Nigeria and surviving relatives and
dependants of Mr. Michael Osaretin Akhimien. The authors claim thatin connection with
the death in detention of Mr. Akhimien and the subsequent investigation into the causes
of his death, Canada has acted in violation of articles 2, 10, 11, 12, 13, 14 and 16 of the
Convention. The authors are represented by counsel.

Facts as submitted by the authors

2.1 Mr. Akhimien was arrested on 28 October 1995, after having filed an application
for asylum in Canada. He was held at the Canadian Immigration Detention Centre in
Niagara Falls, Ontario, until 30 October 1995 when he was transferred to the Canadian
Immigration Holding Centre Celebrity Inn in Mississauga, Ontario. Mr. Akhimien
remained at the Celebrity Inn until his death, caused by pneumonia and/or untreated
diabetes, on 17 Decemb®995.

2.2 Accordingtocounsel, on 6 Decemb8®5, Mr. Akhimien had complained to other
detainees at the Celebrity Inn that he was experiencing health problems, including blurred
vision. On the same date, Mr. Akhimien made a written request to see the Celebrity Inn’s
medical doctor, listing his symptoms as blurred vision and headaches. The following day;,
on 7 Decembet995, Mr. Akhimien consulted with the medical doctor who specifically
ruled out diabetes as the cause of his failing health. No laboratory tests were performed.

2.3 0On 13 Decembd95 he made a new request to see the doctor and asked for a blood
test. He added to his previously mentioned symptoms that he was experiencing dizziness,
loss of appetite, lack of strength, a bitter taste in his mouth, lack of saliva and nausea.

2.4 On 13 Decembet995, subsequent to his new request to see the medical doctor,
Mr. Akhimien was putin solitary confinement. Counsel states that he was put in solitary
confinement because he was perceived to be a troublemaker, constantly complaining about
living conditions in the Celebrity Inn. He also states that Mr. Akhimien had argued with

a guard who had refused him water from the kitchen and that his thirst was a symptom
of diabetes. Counsel further states that the room where Mr. Akhimien was held in
confinement was located only two doors away from the doctor’s office and that the room
was known to be very cold in wintertime. Mr. Akhimien remained in solitary confinement
until his death.

2.5 On 14 December 1995, the doctor was at the Celebrity Inn, but did not examine
Mr. Akhimien. On 15 [2cembe 995, Mr. Akhimien consulted with a nurse who noted

his complaints and advised him to consult with the doctor on é&mber1995.
According to counsel, the following day Mr. Akhimien requested medical assistance from
the guards whoignored him, assuming that he was faking his condition. Gatémber

1995, the guards called the security supervisor of the Celebrity Inn as well as a nurse to
the room in which Mr. Akhimien was held. Counsel states that he showed signs and
symptoms associated with untreated diabetes. Mr. Akhimien’s health condition was
thereafter monitored every 30 minutes for several hours before an ambulance was
eventually called. He was pronounced dead on arrival at the hospital. The autopsy
identified the cause as either pneumonia or diabetic ketoacidosis, arising from untreated
diabetes.

2.6 Pursuant to the Coroners Act of Ontario, a coroner’s inquest was held between 7
May and 6 June 1996. The jury concluded that Mr. Akhimien’s death was caused by
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diabetic ketoacidosis and that he had died from natural causes. On 5 June 1996 an
application was filed by the Nigerian Canadissogation for judicial review of the
coroner’s inquest, on the grounds that the inquest had been conducted in a biased and
discriminatory manner. Counsel further submits that the family made attempts to file a
complaint before the Canadian Human Rights Commission, but that the complaint could
not be examined since theakased had not been lawfully residing in Canada. Counsel
also submits that the available domestic remedies do not comply with the requirement
of the Convention that a prompt and impartial investigation of any occurrence of torture
must be undertaken. The delays inherent in a normal Canadian litigation process are not
compatible with the State party’s obligations under the Convention.

2.7 Counselfurther draws the attention of the Committee to the fact that on at least two
occasions, 30 November 1995 and &Bmber1 995, Mr. Akhimien had written to the
Canadian immigration authorities to withdraw his application for refugee status and
requested to be released from detention.

Complaint

3.1 Counsel claims that the treatment to which Mr. Akhimien wagstgal while in
detention constitutes cruel, inhuman or degrading treatment and that the State party has
acted in violation of article 16 of the Convention. It is argued that Mr. Akhimien’s death
was preventable, that the acts and omissions of the employees of the immigration
detention centre were the cause of his death and that the Government of Canada has the
final responsibility for the management of detention centres and therefore bears
responsibility for the death of Mr. Akhimien.

3.2 ltisfurther stated that the conditions and rules prevailing in Canadian immigration
detention centres do not comply with the standards established by the Convention, in
particular by articles 10 and 11.

3.3 Finally, counsel claims that the failure of the State party to ensure a prompt and
impartial investigation of allegations of torture in connection with the death of
Mr. Akhimien, as well as the failure to ensure that the family of #uedsed received
adequate compensation, constitute violations of articles 12, 13 and 14 of the Convention.

State party’s observations

4.1 The State party recalls that pursuant to rule 107 of the rules of procedure of the

Committee, the author of the communication must justify his acting on tire'gibehalf.

It maintains thatitis unclear from the submission who the counsel represents or whether
counsel has a mandate from Mr. Akhimien’s family and dependants. The State party

submits that the Committee cannot examine this communication before counsel produces
a document indicating the persons who mandated him to act on their behalf.

4.2 The State party submits that the communication be considered inadmissible given
that the authors have not exhausted all effectivslahle domestic remedies as prescribed

in article 22, paragraph 5 (b), of the Convention. The State party recalls that, in the
present case, a coroner’sinquest was conducted into the death of Mr. Akhimien, pursuant
to the Coroner’'s Act of Ontario. It is further recalled that the authors of the
communication allege that the coroner’s inquest was not conducted impartially and
objectively and that the rules of evidence were not respected during the process. The State
party submits that if any error was committed during the inquest, as alleged by the authors
of the communication, a domestic remedy exists, in the form of a judicial review by a
Canadian court. The State party further submits that on 5 June 1996 the Nigerian
Canadian Assoation filed an application for judicial review before the Ontario Divisional
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Court, seeking to quash certain rulings made by the coroner during the inquest or,
alternatively, to quash the entire inquestqa®dings. At théime of the State party’s
submission, the application for judicial review was still pending. The State party submits
that domestic remedies have not been exhausted, either because the authors are the parties
in the pending application for judicial review, or because the authors could have brought

a similar application before a domestic court.

4.3 Inresponse to the allegations of the authors that the available domestic remedies
do not comply with the requirement of the Convention that a prompt and impartial
investigation of any occurrence of torture be undertaken, the State party draws the
attention of the Committee to the fact that the coroner’s inquiry into the death of
Mr. Akhimien was held within five months after the death and that the allegation is
therefore unfounded. The State party further submits that the authors’ arguments must
be disregarded since the authors do not substantiate or explain in what manner the
existing domestic remedies are unreasonably prolonged or in what way the authors would
be prejudiced.

4.4 The State party also submits that its Criminal Code as amended prohibits acts of
torture committed by officials, such as peace officers, public officers or persons acting
at the instigation of, or with the consent or acquiescence of such persons. Furthermore,
the Criminal Code prohibits such acts as assault, both with or without bodily harm,
causing bodily harm with intent to wound or to endanger life, and intimidation. The
authors of the communication could thus have asked that criminal charges be brought
against the individuals who allegedly inflicted an act of torture on Mr. Akhimien, but
no such action has been taken.

4.5 As to the question of compensation, the State party further states that the Crown
Liability and Praeedings Act and the common law pet persons to sue public officers

and/or the Government. The Government is responsible for any liability, compensation

or damages assessed on account of the improper and unreasonable acts of its employees.
The State party underlines that redress is available in the civil courts in respect of acts
amounting to the tort of negligence, assault or battery. Such redress is available
notwithstanding that the same acts may constitute a criminal offence and whether the
accused was convicted or acquitted at trial.

4.6 The State party recalls that, on 24 September 1996, the authors initiated an action
before the Ontario Divisional Court to sue the Government, pursuant to the common law
tort of negligence, for wrongful death and for violations of the Canadian Charter of Rights
and Freedoms, section 12 of which states that everyone has the right not tetiedub

to any cruel and unusual treatment or punishment. The case is still pending and the State
party maintains that the authors have not exhausted domestic remedies in this respect.

4.7 According to the State party, article 14 of the Convention does not require a
particular or specific legal qualification that an act constitutes an “act of torture” but
requires that the legal system allows for compensation to be paid to the dependants of
the victim. If the Government’s liability with respect to the death of Mr. Akhimien is
established, a fair and equitable compensation may be awarded to his dependants. The
State party submits that, consequently, provision has been made in its domestic law for
victims of torture to seek redress and fair and adequate compensation. Itis the submission
of the State party that the redress provided for in national law satisfies the requirements
of article 14 of the Convention.

4.8 Compensation can also be sought from the Criminal Injuries Compensation Board,
on the condition that criminal charges have been brought under the Criminal Code and
that this has resulted in the conviction of certain individuals for having committed an
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act oftorture. Compensation which may be awarded includes expensesincurred as aresult
of the injury or death, pecuniary loss, and compensation for pain and suffering. An
application to the Board does not prevent a person from recovering damages by way of
civil proceedings. Thet8te partyreiterates that the authors have not brought any criminal
charges under the Criminal Code and that a redress before the Board is at present
therefore not possible.

4.9 Finally, the State party submits that the communication should be considered
inadmissible as the authors have not substantiated their allegations against the
Government. In particular, the State party states that the authors have failed to establish
that the alleged acts could be characterized as “torture” as defined in article 1 of the
Convention or as “cruel, inhuman or degrading treatment or punishment” as defined in
article 16. The essence of the communication is that the medical care at the immigration
detention centre was inadequate. The communication alleges that Mr. Akhimien did not
receive or was denied adequate medical care in that the medical staff did not diagnose
that he had a diabetic condition of which he was not aware. The State party submits that
the negligence alleged does not constitute torture or cruel, inhuman or degrading
treatment or punishment. Even though, in some cases, omissions could be considered
torture or inhuman treatment, what is alleged is negligence in the provision of medical
care toaperson already suffering from a disease unknown to him. The State party submits
that this cannot be considered an “act” of torture or cruel, inhuman or degrading treatment
or punishment within the meaning of the Convention and that the Convention was not
intended to nor does it apply to such circumstances.

Counsel’s comments

5.1 In hisreply to the State party’s submission, counsel states that the purpose of the
exhaustion of domestic remedies rule is not to ensure that domestic remedies are not
superseded by an international authority, but rather to give the national authority the
opportunity to remedy the wrong suffered by the victim. Further, the remedies must not
only be theoretically available, but there must also be a realistic chance that the redress
would be effective.

5.2 Counsel submits that subsection 31 (2) of the Coroners Act explicitly forbids the
inquest jury from making “any finding of legal responsibility” or from expressing “any
conclusion of law” regarding the circumstances that are the subject of the inquest.
Consequently, itis erroneous to say that the coroner’sinquest held into the circumstances
of the death of the victim in the present cabeiates the ecessity of an independent
review. Further, counsel submits that the authors were not parties to the application for
judicial review made by the Nigerian Canadi@sssogation to the Ontario Divisional
Court. It should be noted that the family and dependants ofdbeaded lacked the
necessary resources to pursue and bring to timely conclusion an application for judicial
review. If the authors would at present file for a judicial review it would be dismissed for
delay.

5.3 Counsel states that theoretically and practically, criminal prosecutions are strictly
matters between the State and the accused. The complainantis not a party to such actions
nor can the victim exercise any control over the prosecution process. The possibility of
filing a complaint with the consequence that the culprits might be prosecuted and/or
convicted cannot be considered a remedy.

5.4 With regard to domestic remedies for compensation, counsel confirms that the
authors have filed an application under the Crown Liability andd&aings Act and that
the caseis pending at present. However, counsel adds that although the action is currently
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pending before a Canadian court, the action has been stalled and the case has not
progressed since November 1996 due to circumstances not attributable to the authors.

5.5 Counsel further submits that the State party’s reference to the Criminal Injuries
Compensation Board as a domestic remedy is purely speculative, since an application
cannot be filed until after prosecution, trial and conviction of the culprit.

5.6 Counsel explains that he submits the communication on behalf of the family and
the dependants of the deceased, in his capacity as their counsel. It is incumbent upon
counsel, in that capacity, to pursue all possible institutional remedies, national and
international, for the purpose of redressing the wrongs, injuries and damage suffered by
his clients. Counsel refers to enclosed affidavits authorizing counsel to represent the
victim’s family and dependants in national peedings.

Issues and preeedings before the Gmmittee

6.1 Before considering any claim in a communication, the Committee against Torture
must decide whether or not it is admissible under article 22 of the Convention.

6.2 The Committee notes that the State party challenges the admissibility of the
communication on the grounds that counsel has notjustified acting on the victim’s behalf;
that domestic remedies have not been exhausted; and that the communication is not
sufficiently substantiated to serve as a basis for the Committee’s examination. The
Committee, however, considers that the documentation before it shows that counsel is
acting on behalf of the family and dependants of Mr. Akhimien. It also considers that the
information before it is sufficient to establish a prima facie case that the communication
may raise an issue under the Convention.

6.3 Pursuant to article 22, paragraph 5 (b), of the Convention, the Committee is
precluded from considering any communication unless it has been ascertained that all
available domestic remedies have been exhausted; this rule does not, however, apply if
it is established that the application of domestic remedies has been or would be
unreasonably prolonged or would be unlikely to bring effective relief to the presumed
victim. In the case under consideration, the Committee notes the information from counsel
that due to the time elapsed, it is no longer possible for the authors to file for judicial
review of the coroner’s inquest. However, the Committee also notes that the authors have
not filed criminal charges under the Criminal Code and that an application for
compensation is currently pending before the Ontario Divisional Court. The Committee
has considered whether the compensation procedure has been unduly prolonged or
unlikely to bring effective relief and concluded, in view of the information provided by
the authors, that this is not the case for the time being. Thus, the Committee finds that
the requirements under article 22, paragraph 5 (b), of the Convention have not been met.

7. The Committee therefore decides:
(a) That the communication as it stands is inadmissible;

(b) That this decision may be reviewed under rule 109 of the Committee’s rules
of procedure upon receipt of a request by or on behalf of the authorairiag
information to the effect that the reasons for inadmissibility no longer apply;

(c) That this decision shall be communicated to the State party, the author and
his representative.

[Done in English, French, Russian and Spanish, the English text being the original
version.]
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Annex VIl

List of documents for general distribution issued for the
Committee during the reporting period

Twenty-first session

Symbol
CAT/C/3/Rev.3
CAT/C/14/Rev.1

CAT/C/16/Add.7
CAT/C/20/Add.7
CAT/C/33/Add.4
CAT/C/34/Add.10
CAT/C/37/Add.2
CAT/C/44/Add.1

CAT/C/46
CAT/C/SR.345-363

Twenty-second session

Symbol
CAT/C/16/Add.8
CAT/C/17/Add.19
CAT/C/17/Add.20
CAT/C/28/Add.4

CAT/C/29/Add.5
CAT/C/34/Add.11
CAT/C/43/Add.1
CAT/C/43/Add.2
CAT/C/44/Add.2
CAT/C/44/Add.3
CAT/C/4A7

CAT/C/48
CAT/C/49

CAT/C/50
CAT/C/SR.363-390

Title

Revised rules of procedure

Revised guidelines for the submission of periodic reports
by States parties

Initial report of Yugoslavia
Second periodic report of Tunisia
Second periodic report of Croatia
Third periodic report of Hungary
Initial report of Iceland

Third periodic report of the United Kingdom of Great
Britain and Northern Ireland

Provisional agenda and annotations

Summary records of the twenty-first session of the
Committee

Title

Initial report of Venezuela

Second periodic report of Bulgaria
Second periodic report of Luxembourg

Initial report of the former Yugoslav Republic of
Macedonia

Second periodic report of Liechtenstein

Third periodic report of Egypt

Second periodic report of Mauritius

Second periodic report of Morocco

Third periodic report of Italy

Third periodic report of the Libyan Arab Jamahiriya

Note by the Secretary-General listing initial reports due
in 1999

Note by the Secretary-General listing second periodic
reports due in 1999

Note by the Secretary-General listing third periodic
reports due in 1999

Provisional agenda and annotations

Summary records of the twenty-second session of the
Committee
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