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Note by the Secretary-General

1. At its forty-ninth session, the General Assembly on 15 December 1994
adopted resolution 49/75 K by which it decided, pursuant to Article 96,
paragraph 1, of the Charter of the United Nations, to request the International
Court of Justice urgently to render its advisory opinion on the following
guestion:

"Is the threat or use of nuclear weapons in any circumstance permitted
under international law?"

2. On 8 July 1996, the International Court of Justice delivered its advisory
opinion on the above question addressed to it by the General Assembly.

3. On 8 July 1996, | received the duly signed and sealed copy of this advisory
opinion of the Court.

4, | herewith transmit to the General Assembly the advisory opinion given by
the International Court of Justice on 8 July 1996, as well as declarations,
separate opinions and dissenting opinion to the advisory opinion, in the case
concerning the legality of the threat or use of nuclear weapons.
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Annex

INTERNATIONAL COURT OF JUSTICE

YEAR 1996
1996
8 July
General List
No. 95
8 July 1996

LEGALITY OF THE THREAT OR USE
OF NUCLEAR WEAPONS

Jurisdiction of the Court to give the advisory opinion requested -
Article 65, paragraph 1, of the Statute - Body authorized to request an
opinion - Article 96, paragraphs 1 and 2, of the Charter - Activities of the
General Assembly - "Legal question"” - Political aspects of the question posed -
Motives said to have inspired the request and political implications that the
opinion might have.

Discretion of the Court as to whether or not it will give an opinion -
Article 65, paragraph 1, of the Statute - Compelling reasons - Vague and
abstract question - Purposes for which the opinion is sought - Possible effects
of the opinion on current negotiations - Duty of the Court not to legislate.

Formulation of the question posed - English and French texts - Clear
objective - Burden of proof.

Applicable law - International Covenant on Civil and Political Rights -
Arbitrary deprivation of life - Convention on the Prevention and Punishment of
the Crime of Genocide - Intent against a group as such - Existing norms relating
to the safeguarding and protection of the environment - Environmental
considerations as an element to be taken into account in the implementation of
the law applicable in armed conflict - Application of most directly relevant
law: law of the Charter and law applicable in armed conflict.

Unique characteristics of nuclear weapons.

Provisions of the Charter relating to the threat or use of force -
Article 2, paragrap h 4 - The Charter neither expressly prohibits, nor permits,
the use of any specific weapon - Article 51 - Conditions of necessity and
proportionality - The notions of "threat" and "use" of force stand together -
Possession of nuclear weapons, deterrence and threat.

Specific rules regulating the lawfulness or unlawfulness of the recourse to
nuclear weapons as such - Absence of specific prescription authorizing the
threat or use of nuclear weapons - Unlawfulness per se @ treaty law -
Instruments prohibiting the use of poisoned weapons - Instruments expressly
prohibiting the use of certain weapons of mass destruction - Treaties concluded
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in order to limit the acquisition, manufacture and possession of nuclear

weapons, the deployment and testing of nuclear weapons - Treaty of Tlatelolco -
Treaty of Rarotonga - Declarations made by nuclear-weapon States on the occasion
of the extension of the Non-Proliferation Treaty - Absence of comprehensive and
universal conventional prohibition of the use or the threat of use of nuclear

weapons as such - Unlawfulness per se @ customary law - Consistent practice of
non-utilization of nuclear weapons - Policy of deterrence - General Assembly
resolutions affirming the illegality of nuclear weapons - Continuing tensions

between the nascent opinio juris and the still strong adherence to the practice
of deterrence.

Principles and rules of international humanitarian law - Prohibition of
methods and means of warfare precluding any distinction between civilian and
military targets or resulting in unnecessary suffering to combatants - Martens
Clause - Principle of neutrality - Applicability of these principles and rules
to nuclear weapons - Conclusions.

Right of a State to survival and right to resort to self-defence - Policy
of deterrence - Reservations to undertakings given by certain nuclear-weapon
States not to resort to such weapons.

Current state of international law and elements of fact available to the
Court - Use of nuclear weapons in an extreme circumstance of self-defence in
which the very survival of a State is at stake.

Article VI of the Non-Proliferation Treaty - Obligation to negotiate in
good faith and to achieve nuclear disarmament in all its aspects.

ADVISORY OPINION

Present:  President BEDJAOUI; Vice-President SCHWEBEL;Judges ODA, GUILLAUME,
SHAHABUDDEEN, WEERAMANTRY, RANJEVA, HERCZEGH, SHI, FLEISCHHAUER,
KOROMA, VERESHCHETIN, FERRARI BRAVO, HIGGINSRegistrar
VALENCIA-OSPINA.

On the legality of the threat or use of nuclear weapons,
THE COURT,

composed as above,

gives the following Advisory Opinion:

1. The question upon which the advisory opinion of the Court has been
requested is set forth in resolution 49/75 K adopted by the General Assembly of
the United Nations (hereinafter called the "General Assembly™) on
15 December 1994. By a letter dated 19 December 1994, received in the Registry
by facsimile on 20 December 1994 and filed in the original on 6 January 1995,
the Secretary-General of the United Nations officially communicated to the
Registrar the decision taken by the General Assembly to submit the question to
the Court for an advisory opinion. Resolution 49/75 K, the English text of
which was enclosed with the letter, reads as follows:

"The General Assembly,
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Conscious that the continuing existence and development of
nuclear weapons pose serious risks to humanity,

Mindful  that States have an obligation under the Charter of the
United Nations to refrain from the threat or use of force against the
territorial integrity or political independence of any State.

Recalling its resolutions 1653 (XVI) of 24 November 1961, 33/71 B
of 14 December 1978, 34/83 G of 11 December 1979, 35/152 D of
12 December 1980, 36/92 | of 9 December 1981, 45/59 B of
4 December 1990 and 46/37 D of 6 December 1991, in which it declared
that the use of nuclear weapons would be a violation of the Charter
and a crime against humanity,

Welcoming the progress made on the prohibition and elimination of
weapons of mass destruction, including the Convention on the
Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their
Destruction 1 / and the Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and
on Their Destruction, 2 /

Convinced that the complete elimination of nuclear weapons is the
only guarantee against the threat of nuclear war,

Noting the concerns expressed in the Fourth Review Conference of
the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons
that insufficient progress has been made towards the complete
elimination of nuclear weapons at the earliest possible time,

Recalling  that, convinced of the need to strengthen the rule of
law in international relations, it has declared the period 1990-1999
the United Nations Decade of International Law, 3 /

Noting that Article 96, paragraph 1, of the Charter empowers the
General Assembly to request the International Court of Justice to give an
advisory opinion on any legal question,

Recalling  the recommendation of the Secretary-General, made in
his report entitled 'An Agenda for Peace’, 4 / that United Nations
organs that are authorized to take advantage of the advisory
competence of the International Court of Justice turn to the Court
more frequently for such opinions,

Welcoming resolution 46/40 of 14 May 1993 of the Assembly of the
World Health Organization, in which the organization requested the

1/ Resolution 2826 (XXVI), Annex.

2/  See Official Records of the 47th Session of the General Assembly,
Supplement No. 27  (Al47/27), Appendix |I.

3/ Resolution 44/23.

4/  AJAT7/277-S/24111.
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International Court of Justice to give an advisory opinion on whether
the use of nuclear weapons by a State in war or other armed conflict
would be a breach of its obligations under international law,

including the Constitution of the World Health Organization,

Decides, pursuant to Article 96, paragraph 1, of the Charter of
the United Nations, to request the International Court of Justice
urgently to render its advisory opinion on the following question:

‘Is the threat or use of nuclear weapons in any circumstance permitted
under international law?"

2. Pursuant to Article 65, paragraph 2, of the Statute, the
Secretary-General of the United Nations communicated to the Court a dossier of
documents likely to throw light upon the question.

3. By letters dated 21 December 1994, the Registrar, pursuant to
Article 66, paragraph 1, of the Statute, gave notice of the request for an
advisory opinion to all States entitled to appear before the Court.

4. By an Order dated 1 February 1995 the Court decided that the States
entitled to appear before it and the United Nations were likely to be able to
furnish information on the question, in accordance with article 66, paragraph 2,
of the Statute. By the same Order, the Court fixed, respectively, 20 June 1995
as the time-limit within which written statements might be submitted to it on
the question, and 20 September 1995 as the time-limit within which States and
organizations having presented written statements might submit written comments
on the other written statements in accordance with Article 66, paragraph 4, of
the Statute. In the aforesaid Order, it was stated in particular that the
General Assembly had requested that the advisory opinion of the Court be
rendered "urgently”; reference was also made to the procedural time-limits
already fixed for the request for an advisory opinion previously submitted to
the Court by the World Health Organization on the question of the Legality of
the use by a State of nuclear weapons in armed conflict.

On 8 February 1995, the Registrar addressed to the States entitled to
appear before the Court and to the United Nations the special and direct
communication provided for in Article 66, paragraph 2, of the Statute.

5. Written statements were filed by the following States: Bosnia and
Herzegovina, Burundi, Democratic People’s Republic of Korea, Ecuador, Egypt,
Finland, France, Germany, India, Ireland, Islamic Republic of Iran, Italy,

Japan, Lesotho, Malaysia, Marshall Islands, Mexico, Nauru, Netherlands,

New Zealand, Qatar, Russian Federation, Samoa, San Marino, Solomon Islands,
Sweden, United Kingdom of Great Britain and Northern Ireland, and United States
of America. In addition, written comments on those written statements were
submitted by the following States: Egypt, Nauru and Solomon Islands. Upon
receipt of those statements and comments, the Registrar communicated the text to
all States having taken part in the written proceedings.

6. The Court decided to hold public sittings, opening on 30 October 1995,
at which oral statements might be submitted to the Court by any State or
organization which had been considered likely to be able to furnish information
on the question before the Court. By letters dated 23 June 1995, the Registrar
requested the States entitled to appear before the Court and the United Nations
to inform him whether they intended to take part in the oral proceedings; it was
indicated, in those letters, that the Court had decided to hear, during the same
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public sittings, oral statements relating to the request for an advisory opinion

from the General Assembly as well as oral statements concerning the
above-mentioned request for an advisory opinion laid before the Court by the
World Health Organization, on the understanding that the United Nations would be
entitled to speak only in regard to the request submitted by the General
Assembly, and it was further specified therein that the participants in the oral
proceedings which had not taken part in the written proceedings would receive
the text of the statements and comments produced in the course of the latter.

7. By a letter dated 20 October 1995, the Republic of Nauru requested the
Court’'s permission to withdraw the written comments submitted on its behalf in a
document entitled "Response to submissions of other States". The Court granted
the request and, by letters dated 30 October 1995, the Deputy-Registrar notified
the States to which the document had been communicated, specifying that the
document consequently did not form part of the record before the Court.

8. Pursuant to Article 106 of the Rules of Court, the Court decided to
make the written statements and comments submitted to the Court accessible to
the public, with effect from the opening of the oral proceedings.

9. In the course of public sittings held from 30 October 1995 to
15 November 1995, the Court heard oral statements in the following order by:

For the Commonwealth Mr. Gavan Griffith, Q.C., Solicitor-General of
of Australia: Australia, Counsel;
The Honourable Gareth Evans, Q.C., Senator, Minister
for Foreign Affairs, Counsel,

For the Arab Republic Mr. George Abi-Saab, Professor of International Law,
of Egypt: Graduate Institute of International Studies, Geneva,
Member of the Institute of International Law;

For the French Republic: Mr. Marc Perrin de Brichambaut, Director of Legal
Affairs, Ministry of Foreign Affairs;
Mr. Alain Pellet, Professor of International Law,
University of Paris X and Institute of Political
Studies, Paris;

For the Federal Republic Mr. Hartmut Hillgenberg, Director-General of Legal
of Germany: Affairs, Ministry of Foreign Affairs;
For Indonesia: H.E. Mr. Johannes Berchmans Soedarmanto Kardarisman,

Ambassador of Indonesia to the Netherlands;

For Mexico: H.E. Mr. Sergio Gonzalez Galvez, Ambassador,
Under-Secretary of Foreign Relations;

For the Islamic H.E. Mr. Mohammad J. Zarif, Deputy Minister, Legal and
Republic of Iran: International Affairs, Ministry of Foreign Affairs;
For ltaly: Mr. Umberto Leanza, Professor of International Law at

the Faculty of Law at the University of Rome "Tor
Vergata", Head of the Diplomatic Legal Service at
the Ministry of Foreign Affairs;

For Japan: H.E. Mr. Takekazu Kawamura, Ambassador, Director
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For New Zealand:

For the Philippines:

For Qatar:
For the Russian
Federation:

For San Marino:

For Samoa:

For the Marshall
Islands:

For the Solomon Islands:
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General for Arms Control and Scientific Affairs,
Ministry of Foreign Affairs;

Mr. Takashi Hiraoka, Mayor of Hiroshima;

Mr. Iccho Itoh, Mayor of Nagasaki;

H.E. Mr. Tan Sri Razali Ismail, Ambassador, Permanent
Representative of Malaysia to the United Nations;
Dato’ Mohtar Abdullah, Attorney-General;

The Honourable Paul East, Q.C., Attorney-General of
New Zealand,;

Mr. Allan Bracegirdle, Deputy Director of Legal
Division of the New Zealand Ministry for Foreign
Affairs and Trade;

H.E. Mr. Rodolfo S. Sanchez, Ambassador of the
Philippines to the Netherlands;

Professor Merlin N. Magallona, Dean, College of Law,
University of the Philippines;

H.E. Mr. Najeeb ibn Mohammed Al-Nauimi, Minister of
Justice;

Mr. A.G. Khodakov, Director, Legal Department,
Ministry of Foreign Affairs;

Mrs. Federica Bigi, Embassy Counsellor, Official in
Charge of Political Directorate, Department of
Foreign Affairs;

H.E. Mr. Neroni Slade, Ambassador and Permanent
Representative of Samoa to the United Nations;

Mrs. Laurence Boisson de Chazournes, Assistant
Professor, Graduate Institute of International
Studies, Geneva,

Mr. Roger S. Clark, Distinguished Professor of Law,
Rutgers University School of Law, Camden,
New Jersey;

The Honourable Theodore G. Kronmiller, Legal Counsel,
Embassy of the Marshall Islands to the United States
of America;

Mrs. Lijon Eknilang, Council Member, Rongelap Atoll

Local Government;

The Honourable Victor Ngele, Minister of Police and
National Security;

Mr. Jean Salmon, Professor of Law, Université libre de
Bruxelles

Mr. Eric David, Professor of Law, Université libre de
Bruxelles

Mr. Philippe Sands, Lecturer in Law, School of
Oriental and African Studies, London University, and
Legal Director, Foundation for International
Environmental Law and Development;

Mr. James Crawford, Whewell Professor International
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Law, University of Cambridge;

For Costa Rica: Mr. Carlos Vargas-Pizarro, Legal Counsel and Special
Envoy of the Government of Costa Rica;

For the United Kingdom The Rt. Honourable Sir Nicholas Lyell, Q.C., M.P.,
of Great Britain Her Majesty’s Attorney-General;
and Northern Ireland:

For the United States Mr. Conrad K. Harper, Legal Adviser, U.S. Department
of America: of State;
Mr. Michael J. Matheson, Principal Deputy Legal
Adviser, U.S. Department of State;
Mr. John H. McNeill, Senior Deputy General Counsel,
U.S. Department of Defense;

For Zimbabwe: Mr. Jonathan Wutawunashe, Chargé d'affaires a.i.,
Embassy of the Republic of Zimbabwe in the
Netherlands;

Questions were put by Members of the Court to particular participants in
the oral proceedings, who replied in writing, as requested, within the
prescribed time-limits; the Court having decided that the other participants
could also reply to those questions on the same terms, several of them did so.
Other questions put by Members of the Court were addressed, more generally, to
any participant in the oral proceedings; several of them replied in writing, as
requested, within the prescribed time-limits.

10. The Court must first consider whether it has the jurisdiction to give
a reply to the request of the General Assembly for an Advisory Opinion and
whether, should the answer be in the affirmative, there is any reason it should
decline to exercise any such jurisdiction.

The Court draws its competence in respect of advisory opinions from
Article 65, paragraph 1, of its Statute. Under this Article, the Court

"may give an advisory opinion on any legal question at the request of
whatever body may be authorized by or in accordance with the Charter
of the United Nations to make such a request".

11. For the Court to be competent to give an advisory opinion, it is thus
necessary at the outset for the body requesting the opinion to be "authorized by
or in accordance with the Charter of the United Nations to make such a request".
The Charter provides in Article 96, paragraph 1, that:

"The General Assembly or the Security Council may request the
International Court of Justice to give an advisory opinion on any
legal question."

Some States which oppose the giving of an opinion by the Court argued that
the General Assembly and Security Council are not entitled to ask for opinions
on matters totally unrelated to their work. They suggested that, as in the case
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of organs and agencies acting under Article 96, paragraph 2, of the Charter, and
notwithstanding the difference in wording between that provision and paragraph 1
of the same Article, the General Assembly and Security Council may ask for an
advisory opinion on a legal question only within the scope of their activities.

In the view of the Court, it matters little whether this interpretation of
Article 96, paragraph 1, is or is not correct; in the present case, the General
Assembly has competence in any event to seise the Court. Indeed, Article 10 of
the Charter has conferred upon the General Assembly a competence relating to
"any questions or any matters" within the scope of the Charter. Article 11 has
specifically provided it with a competence to "consider the general
principles ... in the maintenance of international peace and security, including
the principles governing disarmament and the regulation of armaments". Lastly,
according to Article 13, the General Assembly "shall initiate studies and make
recommendations for the purpose of ... encouraging the progressive development
of international law and its codification".

12. The question put to the Court has a relevance to many aspects of the
activities and concerns of the General Assembly including those relating to the
threat or use of force in international relations, the disarmament process, and
the progressive development of international law. The General Assembly has a
long-standing interest in these matters and in their relation to nuclear
weapons. This interest has been manifested in the annual First Committee
debates, and the Assembly resolutions on nuclear weapons; in the holding of
three special sessions on disarmament (1978, 1982 and 1988) by the General
Assembly, and the annual meetings of the Disarmament Commission since 1978; and
also in the commissioning of studies on the effects of the use of nuclear
weapons. In this context, it does not matter that important recent and current
activities relating to nuclear disarmament are being pursued in other fora.

Finally, Article 96, paragraph 1, of the Charter cannot be read as limiting
the ability of the Assembly to request an opinion only in those circumstances in
which it can take binding decisions. The fact that the Assembly’s activities in
the above-mentioned field have led it only to the making of recommendations thus
has no bearing on the issue of whether it had the competence to put to the Court
the question of which it is seised.

13. The Court must furthermore satisfy itself that the advisory opinion
requested does indeed relate to a "legal question" within the meaning of its
Statute and the United Nations Charter.

The Court has already had occasion to indicate that questions

"framed in terms of law and rais[ing] problems of international

law ... are by their very nature susceptible of a reply based on

law ... [and] appear ... to be questions of a legal character"

( Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 18,
para. 15).

The question put to the Court by the General Assembly is indeed a legal
one, since the Court is asked to rule on the compatibility of the threat or use
of nuclear weapons with the relevant principles and rules of international law.
To do this, the Court must identify the existing principles and rules, interpret
them and apply them to the threat or use of nuclear weapons, thus offering a
reply to the question posed based on law.
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The fact that this question also has political aspects, as, in the nature
of things, is the case with so many questions which arise in international life,
does not suffice to deprive it of its character as a "legal question" and to
"deprive the Court of a competence expressly conferred on it by its Statute"
(Application for Review of Judgement No. 158 of the United Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1973, p. 172,
para. 14). Whatever its political aspects, the Court cannot refuse to admit the
legal character of a question which invites it to discharge an essentially
judicial task, namely, an assessment of the legality of the possible conduct of
States with regard to the obligations imposed upon them by international law
(cf.  Conditions of Admission of a State to Membership in the United Nations
(Article 4 of the Charter), Advisory Opinion, I.C.J. Reports 1947-1948,
pp. 61-62; Competence of the General Assembly for the Admission of a State to
the United Nations, Advisory Opinion, I.C.J. Reports 1950, pp. 6-7; Certain
Expenses of the United Nations (Article 17, paragraph 2, of the Charter),
Advisory Opinion, 1.C.J. Reports 1962, p. 155).

Furthermore, as the Court said in the Opinion it gave in 1980 concerning
the Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt:

"Indeed, in situations in which political considerations are
prominent it may be particularly necessary for an international
organization to obtain an advisory opinion from the Court as to the
legal principles applicable with respect to the matter under

debate ..." ( Interpretation of the Agreement of 25 March 1951 between
the WHO and Egypt, Advisory Opinion, I.C.J. Reports 1980, p. 87,
para. 33.)

The Court moreover considers that the political nature of the motives which
may be said to have inspired the request and the political implications that the
opinion given might have are of no relevance in the establishment of its
jurisdiction to give such an opinion.

14. Article 65, paragraph 1, of the Statute provides: "The Court may give
an advisory opinion ... (Emphasis added.) This is more than an enabling
provision. As the Court has repeatedly emphasized, the Statute leaves a
discretion as to whether or not it will give an advisory opinion that has been
requested of it, once it has established its competence to do so. In this
context, the Court has previously noted as follows:

"The Court's Opinion is given not to the States, but to the organ
which is entitled to request it; the reply of the Court, itself an
‘organ of the United Nations’, represents its participation in the
activities of the Organization, and, in principle, should not be
refused." (  Interpretation of Peace Treaties with Bulgaria, Hungary
and Romania, First Phase, Advisory Opinion, 1.C.J. Reports 1950,
p. 71; see also Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, 1.C.J. Reports
1951, p. 19; Judgments of the Administrative Tribunal of the ILO upon
Complaints Made against Unesco, Advisory Opinion, I.C.J. Reports 1956,
p. 86; Certain Expenses of the United Nations (Article 17,
paragraph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962,
p. 155; and  Applicability of Article VI, Section 22, of the Convention
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on the Privileges and Immunities of the United Nations, Advisory
Opinion, 1.C.J. Reports 1989, p. 189.)

The Court has constantly been mindful of its responsibilities as "the
principal judicial organ of the United Nations" (Charter, Art. 92). When
considering each request, it is mindful that it should not, in principle, refuse
to give an advisory opinion. In accordance with the consistent jurisprudence of

the Court, only "compelling reasons" could lead it to such a refusal ( Judgments
of the Administrative Tribunal of the ILO upon Complaints Made against Unesco,

Advisory Opinion, 1.C.J. Reports 1956, p. 86; Certain Expenses of the United

Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, I.C.J.

reports 1962, p. 155; Legal Consequences for States of the Continued Presence of

South Africa in Namibia (South West Africa) notwithstanding Security Council

Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 27; Application
for Review of Judgement No. 158 of the United Nations Tribunal, Advisory

Opinion, I.C.J. Reports 1973, p. 183; Western Sahara, Advisory Opinion, I.C.J.

Reports 1975, p. 21; and Applicability of Article VI, Section 22, of the

Convention on the Privileges and Immunities of the United Nations Advisory

Opinion, I.C.J. Reports 1989, p. 191). There has been no refusal, based on the
discretionary power of the Court, to act upon a request for advisory opinion in

the history of the present Court; in the case concerning the Legality of the Use
by a State of Nuclear Weapons in Armed Conflict, the refusal to give the World
Health Organization the advisory opinion requested by it was justified by the

Court’s lack of jurisdiction in that case. The Permanent Court of International

Justice took the view on only one occasion that it could not reply to a question

put to it, having regard to the very particular circumstances of the case, among

which were that the question directly concerned an already existing dispute, one

of the States parties to which was neither a party to the Statute of the

Permanent Court nor a Member of the League of Nations, objected to the

proceedings, and refused to take part in any way ( Status of Eastern Carelia,
P.C.l.J., Series B, No. 5 ).

15. Most of the reasons adduced in these proceedings in order to persuade
the Court that in the exercise of its discretionary power it should decline to
render the opinion requested by General Assembly resolution 49/75 K were
summarized in the following statement by one State in the written proceedings:

"The question presented is vague and abstract, addressing complex
issues which are the subject of consideration among interested States
and within other bodies of the United Nations which have an express
mandate to address these matters. An opinion by the Court in regard
to the question presented would provide no practical assistance to the
General Assembly in carrying out its functions under the Charter.

Such an opinion has the potential of undermining progress already made
or being made on this sensitive subject and, therefore, is contrary to
the interest of the United Nations Organization." (United States of
America, Written Statement, pp. 1-2; cf. pp. 3-7, Il. See also United
Kingdom, Written Statement, pp. 9-20, paras. 2.23-2.45; France,

Written Statement, pp. 13-20, paras. 5-9; Finland, Written Statement,

pp. 1-2; Netherlands, Written Statement, pp. 3-4, paras. 6-13;

Germany, Written Statement, pp. 3-6, para. 2 (b))

In contending that the question put to the Court is vague and abstract,
some States appeared to mean by this that there exists no specific dispute on
the subject-matter of the question. In order to respond to this argument, it is
necessary to distinguish between requirements governing contentious procedure
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and those applicable to advisory opinions. The purpose of the advisory function

is not to settle - at least directly - disputes between States, but to offer

legal advice to the organs and institutions requesting the opinion (cf.

Interpretation of Peace Treaties, I.C.J. Reports 1950, p. 71). The fact that
the question put to the Court does not relate to a specific dispute should

consequently not lead the Court to decline to give the opinion requested.

Moreover, it is the clear position of the Court that to contend that it
should not deal with a question couched in abstract terms is "a mere affirmation
devoid of any justification", and that "the Court may give an advisory opinion
on any legal question, abstract or otherwise" ( Conditions of Admission of a
State to Membership in the United Nations (Article 4 of the Charter), Advisory
Opinion, 1948, I.C.J. Reports 1947-1948, p. 61; see also Effect of Awards of
Compensation Made by the United Nations Administrative Tribunal, Advisory
Opinion, I.C.J. Reports 1954, p. 51; and Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1.C.J.
Reports 1971, p. 27, para. 40).

Certain States have however expressed the fear that the abstract nature of
the question might lead the Court to make hypothetical or speculative
declarations outside the scope of its judicial function. The Court does not
consider that, in giving an advisory opinion in the present case, it would
necessarily have to write "scenarios", to study various types of nuclear weapons
and to evaluate highly complex and controversial technological, strategic and
scientific information. The Court will simply address the issues arising in all
their aspects by applying the legal rules relevant to the situation.

16. Certain States have observed that the General Assembly has not
explained to the Court for what precise purposes it seeks the advisory opinion.
Nevertheless, it is not for the Court itself to purport to decide whether or not
an advisory opinion is needed by the Assembly for the performance of its
functions. The General Assembly has the right to decide for itself on the
usefulness of an opinion in the light of its own needs.

Equally, once the Assembly has asked, by adopting a resolution, for an
advisory opinion on a legal question, the Court, in determining whether there
are any compelling reasons for it to refuse to give such an opinion, will not
have regard to the origins or to the political history of the request, or to the
distribution of votes in respect of the adopted resolution.

17. It has also been submitted that a reply from the Court in this case
might adversely affect disarmament negotiations and would, therefore, be
contrary to the interest of the United Nations. The Court is aware that, no
matter what might be its conclusions in any opinion it might give, they would
have relevance for the continuing debate on the matter in the General Assembly
and would present an additional element in the negotiations on the matter.
Beyond that, the effect of the opinion is a matter of appreciation. The Court
has heard contrary positions advanced and there are no evident criteria by which
it can prefer one assessment to another. That being so, the Court cannot regard
this factor as a compelling reason to decline to exercise its jurisdiction.

18. Finally, it has been contended by some States that in answering the
guestion posed, the Court would be going beyond its judicial role and would be
taking upon itself a law-making capacity. It is clear that the Court cannot
legislate, and, in the circumstances of the present case, it is not called upon
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to do so. Rather its task is to engage in its normal judicial function of

ascertaining the existence or otherwise of legal principles and rules applicable

to the threat or use of nuclear weapons. The contention that the giving of an
answer to the question posed would require the Court to legislate is based on a
supposition that the present corpus juris is devoid of relevant rules in this
matter. The Court could not accede to this argument; it states the existing law

and does not legislate. This is so even if, in stating and applying the law,

the Court necessarily has to specify its scope and sometimes note its general

trend.

19. In view of what is stated above, the Court concludes that it has the
authority to deliver an opinion on the question posed by the General Assembly,
and that there exist no "compelling reasons" which would lead the Court to
exercise its discretion not to do so.

An entirely different question is whether the Court, under the constraints
placed upon it as a judicial organ, will be able to give a complete answer to
the question asked of it. However, that is a different matter from a refusal to
answer at all.

20. The Court must next address certain matters arising in relation to the
formulation of the question put to it by the General Assembly. The English text
asks: "Is the threat or use of nuclear weapons in any circumstance permitted
under international law?" The French text of the question reads as follows:
"Est-il permis en droit international de recourir a la menace ou a I'emploi
d'armes nucléaires en toute circonstance?" It was suggested that the Court was
being asked by the General Assembly whether it was permitted to have recourse to
nuclear weapons in every circumstance, and it was contended that such a question
would inevitably invite a simple negative answer.

The Court finds it unnecessary to pronounce on the possible divergences
between the English and French texts of the question posed. Its real objective
is clear: to determine the legality or illegality of the threat or use of
nuclear weapons.

21. The use of the word "permitted" in the question put by the General
Assembly was criticized before the Court by certain States on the ground that
this implied that the threat or the use of nuclear weapons would only be
permissible if authorization could be found in a treaty provision or in
customary international law. Such a starting point, those States submitted, was
incompatible with the very basis of international law, which rests upon the
principles of sovereignty and consent; accordingly, and contrary to what was
implied by use of the word "permitted”, States are free to threaten or use
nuclear weapons unless it can be shown that they are bound not to do so by
reference to a prohibition in either treaty law or customary international law.
Support for this contention was found in dicta of the Permanent Court of
International Justice in the "Lotus" case that "restrictions upon the
independence of States cannot ... be presumed" and that international law leaves
to States "a wide measure of discretion which is only limited in certain cases
by prohibitive rules" ( P.C.I1.J., Series A, No. 10, pp. 18 and 19). Reliance was
also placed on the dictum of the present Court in the case concerning Military
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and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America)  that:

"in international law there are no rules, other than such rules as may

be accepted by the State concerned, by treaty or otherwise, whereby

the level of armaments of a sovereign State can be limited" ( I.C.J.
Reports 1986, para. 269).

For other States, the invocation of these dicta in the “Lotus"  case was
inapposite; their status in contemporary international law and applicability in
the very different circumstances of the present case were challenged. It was
also contended that the above-mentioned dictum of the present Court was directed
to the possession of armaments and was irrelevant to the threat or use of
nuclear weapons.

Finally, it was suggested that, were the Court to answer the question put
by the Assembly, the word "permitted" should be replaced by "prohibited".

22. The Court notes that the nuclear-weapon States appearing before it
either accepted, or did not dispute, that their independence to act was indeed
restricted by the principles and rules of international law, more particularly
humanitarian law (see below, paragraph 86), as did the other States which took
part in the proceedings.

Hence, the argument concerning the legal conclusions to be drawn from the
use of the word "permitted", and questions of burden of proof to which it was
said to give rise, are without particular significance for the disposition of
the issues before the Court.

23. In seeking to answer the question put to it by the General Assembly,
the Court must decide, after consideration of the great corpus of international
law norms available to it, what might be the relevant applicable law.

*

24. Some of the proponents of the illegality of the use of nuclear weapons
have argued that such use would violate the right to life as guaranteed in
Article 6 of the International Covenant on Civil and Political Rights, as well
as in certain regional instruments for the protection of human rights.
Article 6, paragraph 1, of the International Covenant provides as follows:

"Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of
his life."

In reply, others contended that the International Covenant on Civil and
Political Rights made no mention of war or weapons, and it had never been
envisaged that the legality of nuclear weapons was regulated by that instrument.
It was suggested that the Covenant was directed to the protection of human
rights in peacetime, but that questions relating to unlawful loss of life in
hostilities were governed by the law applicable in armed conflict.

25. The Court observes that the protection of the International Covenant
of Civil and Political Rights does not cease in times of war, except by
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operation of Article 4 of the Covenant whereby certain provisions may be
derogated from in a time of national emergency. Respect for the right to life
is not, however, such a provision. In principle, the right not arbitrarily to

be deprived of one’s life applies also in hostilities. The test of what is an
arbitrary deprivation of life, however, then falls to be determined by the
applicable lex specialis, namely, the law applicable in armed conflict which is
designed to regulate the conduct of hostilities. Thus whether a particular loss
of life, through the use of a certain weapon in warfare, is to be considered an
arbitrary deprivation of life contrary to Article 6 of the Covenant, can only be
decided by reference to the law applicable in armed conflict and not deduced
from the terms of the Covenant itself.

26. Some States also contended that the prohibition against genocide,
contained in the Convention of 9 December 1948 on the Prevention and Punishment
of the Crime of Genocide, is a relevant rule of customary international law
which the Court must apply. The Court recalls that, in Article Il of the
Convention genocide is defined as

"any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such:

(a) Kiling members of the group;
(b)  Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to
being about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group."

It was maintained before the Court that the number of deaths occasioned by
the use of nuclear weapons would be enormous; that the victims could, in certain
cases, include persons of a particular national, ethnic, racial or religious
group; and that the intention to destroy such groups could be inferred from the
fact that the user of the nuclear weapon would have omitted to take account of
the well-known effects of the use of such weapons.

The Court would point out in that regard that the prohibition of genocide
would be pertinent in this case if the recourse to nuclear weapons did indeed
entail the element of intent, towards a group as such, required by the provision
guoted above. In the view of the Court, it would only be possible to arrive at
such a conclusion after having taken due account of the circumstances specific
to each case.

27. In both their written and oral statements, some States furthermore
argued that any use of nuclear weapons would be unlawful by reference to
existing norms relating to the safeguarding and protection of the environment,
in view of their essential importance.

Specific references were made to various existing international treaties
and instruments. These included Additional Protocol | to 1977 to the Geneva
Conventions of 1949, Article 35, paragraph 3, of which prohibits the employment
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of "methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment”; and the
Convention of 18 May 1977 on the Prohibition of Military or Any Other Hostile

Use of Environmental Modification Techniques, which prohibits the use of weapons
which have "widespread, long-lasting or severe effects" on the environment

(Art. 1). Also cited were Principle 21 of the Stockholm Declaration of 1972 and
Principle 2 of the Rio Declaration of 1992 which express the common conviction

of the States concerned that they have a duty "to ensure that activities within

their jurisdiction or control do not cause damage to the environment of other

States or of areas beyond the limits of national jurisdiction”. These

instruments and other provisions relating to the protection and safeguarding of

the environment were said to apply at all times, in war as well as in peace, and

it was contended that they would be violated by the use of nuclear weapons whose
consequences would be widespread and would have transboundary effects.

28. Other States questioned the binding legal quality of these precepts of
environmental law; or, in the context of the Convention on the Prohibition of
Military or Any Other Hostile Use of Environmental Modification Techniques,
denied that it was concerned at all with the use of nuclear weapons in
hostilities; or, in the case of Additional Protocol |, denied that they were
generally bound by its terms, or recalled that they had reserved their position
in respect of Article 35, paragraph 3, thereof.

It was also argued by some States that the principal purpose of
environmental treaties and norms was the protection of the environment in time
of peace. It was said that those treaties made no mention of nuclear weapons.
It was also pointed out that warfare in general, and nuclear warfare in
particular, were not mentioned in their texts and that it would be destabilizing
to the rule of law and to confidence in international negotiations if those
treaties were now interpreted in such a way as to prohibit the use of nuclear
weapons.

29. The Court recognizes that the environment is under daily threat and
that the use of nuclear weapons could constitute a catastrophe for the
environment. The Court also recognizes that the environment is not an
abstraction but represents the living space, the quality of life and the very
health of human beings, including generations unborn. The existence of the
general obligation of States to ensure that activities within their jurisdiction
and control respect the environment of other States or of areas beyond national
control is now part of the corpus of international law relating to the
environment.

30. However, the Court is of the view that the issue is not whether the
treaties relating to the protection of the environment are or not applicable
during an armed conflict, but rather whether the obligations stemming from these
treaties were intended to be obligations of total restraint during military
conflict.

The Court does not consider that the treaties in question could have
intended to deprive a State of the exercise of its right of self-defence under
international law because of its obligations to protect the environment.
Nonetheless, States must take environmental considerations into account when
assessing what is necessary and proportionate in the pursuit of legitimate
military objectives. Respect for the environment is one of the elements that go
to assessing whether an action is in conformity with the principles of necessity
and proportionality.
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This approach is supported, indeed, by the terms of Principle 24 of the Rio
Declaration, which provides that:

"Warfare is inherently destructive of sustainable development.
States shall therefore respect international law providing protection
for the environment in times of armed conflict and cooperate in its
further development, as necessary."

31. The Court notes furthermore that Articles 35, paragraph 3, and 55 of
Additional Protocol | provide additional protection for the environment. Taken
together, these provisions embody a general obligation to protect the natural
environment against widespread, long-term and severe environmental damage; the
prohibition of methods and means of warfare which are intended, or may be
expected, to cause such damage; and the prohibition of attacks against the
natural environment by way of reprisals.

These are powerful constraints for all the States having subscribed to
these provisions.

32. General Assembly resolution 47/37 of 25 November 1992 on the
Protection of the Environment in Times of Armed Conflict, is also of interest in
this context. It affirms the general view according to which environmental
considerations constitute one of the elements to be taken into account in the
implementation of the principles of the law applicable in armed conflict; it
states that "destruction of the environment, not justified by military necessity
and carried out wantonly, is clearly contrary to existing international law".
Addressing the reality that certain instruments are not yet binding on all
States, the General Assembly in this resolution " [a]ppeals to all States that
have not yet done so to consider becoming parties to the relevant international
conventions."

In its recent Order in the Request for an Examination of the Situation in
Accordance with Paragraph 63 of the Court's Judgment of 20 December 1974 in the
Nuclear Tests (New Zealand v. France) Case, the Court stated that its conclusion
was "without prejudice to the obligations of States to respect and protect the
natural environment" ( Order of 22 September 1995, I.C.J. Reports 1995, p. 306,
para. 64). Although that statement was made in the context of nuclear testing,
it naturally also applies to the actual use of nuclear weapons in armed
conflict.

33. The Court thus finds that while the existing international law
relating to the protection and safeguarding of the environment does not
specifically prohibit the use of nuclear weapons, it indicates important
environmental factors that are properly to be taken into account in the context
of the implementation of the principles and rules of the law applicable in armed
conflict.

34. In the light of the foregoing the Court concludes that the most
directly relevant applicable law governing the question of which it was seised,
is that relating to the use of force enshrined in the United Nations Charter and
the law applicable in armed conflict which regulates the conduct of hostilities,
together with any specific treaties on nuclear weapons that the Court might
determine to be relevant.
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35. In applying this law to the present case, the Court cannot however
fail to take into account certain unique characteristics of nuclear weapons.

The Court has noted the definitions of nuclear weapons contained in various
treaties and accords. It also notes that nuclear weapons are explosive devices
whose energy results from the fusion or fission of the atom. By its very
nature, that process, in nuclear weapons as they exist today, releases not only
immense quantities of heat and energy, but also powerful and prolonged
radiation. According to the material before the Court, the first two causes of
damage are vastly more powerful than the damage caused by other weapons, while
the phenomenon of radiation is said to be peculiar to nuclear weapons. These
characteristics render the nuclear weapon potentially catastrophic. The
destructive power of nuclear weapons cannot be contained in either space or
time. They have the potential to destroy all civilization and the entire
ecosystem of the planet.

The radiation released by a nuclear explosion would affect health,
agriculture, natural resources and demography over a very wide area. Further,
the use of nuclear weapons would be a serious danger to future generations.
lonizing radiation has the potential to damage the future environment, food and
marine ecosystem, and to cause genetic defects and illness in future
generations.

36. In consequence, in order correctly to apply to the present case the
Charter law on the use of force and the law applicable in armed conflict, in
particular humanitarian law, it is imperative for the Court to take account of
the unique characteristics of nuclear weapons, and in particular their
destructive capacity, their capacity to cause untold human suffering, and their
ability to cause damage to generations to come.

37. The Court will now address the question of the legality or illegality
of recourse to nuclear weapons in the light of the provisions of the Charter
relating to the threat or use of force.

38. The Charter contains several provisions relating to the threat and use
of force. In Article 2, paragraph 4, the threat or use of force against the
territorial integrity or political independence of another State or in any other
manner inconsistent with the purposes of the United Nations is prohibited. That
paragraph provides:

"All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner
inconsistent with the Purposes of the United Nations."

This prohibition of the use of force is to be considered in the light of other
relevant provisions of the Charter. In Article 51, the Charter recognizes the
inherent right of individual or collective self-defence if an armed attack
occurs. A further lawful use of force is envisaged in Article 42, whereby the
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Security Council may take military enforcement measures in conformity with
Chapter VIl of the Charter.

39. These provisions do not refer to specific weapons. They apply to any
use of force, regardless of the weapons employed. The Charter neither expressly
prohibits, not permits, the use of any specific weapon, including nuclear
weapons. A weapon that is already unlawful per se , whether by treaty or custom,
does not become lawful by reason of its being used for a legitimate purpose
under the Charter.

40. The entitlement to resort to self-defence under Article 51 is subject
to certain constraints. Some of these constraints are inherent in the very
concept of self-defence. Other requirements are specified in Article 51.

41. The submission of the exercise of the right of self-defence to the
conditions of necessity and proportionality is a rule of customary international
law. As the Court stated in the case concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America)
(I.C.J. Reports 1986, p. 94, para. 176): "there is a specific rule whereby
self-defence would warrant only measures which are proportional to the armed
attack and necessary to respond to it, a rule well established in customary
international law". This dual condition applies equally to Article 51 of the
Charter, whatever the means of force employed.

42. The proportionality principle may thus not in itself exclude the use
of nuclear weapons in self-defence in all circumstances. But at the same time,
a use of force that is proportionate under the law of self-defence, must, in
order to be lawful, also meet the requirements of the law applicable in armed
conflict which comprise in particular the principles and rules of humanitarian
law.

43. Certain States have in their written and oral pleadings suggested that
in the case of nuclear weapons, the condition of proportionality must be
evaluated in the light of still further factors. They contend that the very
nature of nuclear weapons, and the high probability of an escalation of nuclear
exchanges, mean that there is an extremely strong risk of devastation. The risk
factor is said to negate the possibility of the condition of proportionality
being complied with. The Court does not find it necessary to embark upon the
guantification of such risks; nor does it need to enquire into the question
whether tactical nuclear weapons exist which are sufficiently precise to limit
those risks: it suffices for the Court to note that the very nature of all
nuclear weapons and the profound risks associated therewith are further
considerations to be borne in mind by States believing they can exercise a
nuclear response in self-defence in accordance with the requirements of
proportionality.

44. Beyond the conditions of necessity and proportionality, Article 51
specifically requires that measures taken by States in the exercise of the right
of self-defence shall be immediately reported to the Security Council; this
article further provides that these measures shall not in any way affect the
authority and responsibility of the Security Council under the Charter to take
at any time such action as it deems necessary in order to maintain or restore
international peace and security. These requirements of Article 51 apply
whatever the means of force used in self-defence.
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45. The Court notes that the Security Council adopted on 11 April 1995, in
the context of the extension of the Treaty on the Non-Proliferation of Nuclear
Weapons, resolution 984 (1995) by the terms of which, on the one hand, it

" [tlakes note with appreciation of the statements made by each of the
nuclear-weapon States (S/1995/261, S/1995/262, S/1995/263, S/1995/264,
S/1995/265), in which they give security assurances against the use of
nuclear weapons to non-nuclear-weapon States that are Parties to the
Treaty on the Non-Proliferation of Nuclear Weapons,"

and, on the other hand, it

" [wlelcomes the intention expressed by certain States that they will
provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on the
Non-Proliferation of Nuclear Weapons that is a victim of an act of, or
any object of a threat of, aggression in which nuclear weapons are
used".

46. Certain States asserted that the use of nuclear weapons in the conduct
of reprisals would be lawful. The Court does not have to examine, in this
context, the question of armed reprisals in time of peace, which are considered
to be unlawful. Nor does it have to pronounce on the question of belligerent
reprisals save to observe that in any case any right of recourse to such
reprisals would, like self-defence, be governed inter alia by the principle of
proportionality.

47. In order to lessen or eliminate the risk of unlawful attack, States
sometimes signal that they possess certain weapons to use in self-defence
against any State violating their territorial integrity or political
independence. Whether a signalled intention to use force if certain events
occur is or is not a "threat" within Article 2, paragraph 4, of the Charter
depends upon various factors. If the envisaged use of force is itself unlawful,
the stated readiness to use it would be a threat prohibited under Article 2,
paragraph 4. Thus it would be illegal for a State to threaten force to secure
territory from another State, or to cause it to follow or not follow certain
political or economic paths. The notions of "threat" and "use" of force under
Article 2, paragraph 4, of the Charter stand together in the sense that if the
use of force itself in a given case is illegal - for whatever reason - the
threat to use such force will likewise be illegal. In short, if it is to be
lawful, the declared readiness of a State to use force must be a use of force
that is in conformity with the Charter. For the rest, no State - whether or not
it defended the policy of deterrence - suggested to the Court that it would be
lawful to threaten to use force if the use of force contemplated would be
illegal.

48. Some States put forward the argument that possession of nuclear
weapons is itself an unlawful threat to use force. Possession of nuclear
weapons may indeed justify an inference of preparedness to use them. In order
to be effective, the policy of deterrence, by which those States possessing or
under the umbrella of nuclear weapons seek to discourage military aggression by
demonstrating that it will serve no purpose, necessitates that the intention to
use nuclear weapons be credible. Whether this is a "threat" contrary to
Article 2, paragraph 4, depends upon whether the particular use of force
envisaged would be directed against the territorial integrity or political
independence of a State, or against the Purposes of the United Nations or
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whether, in the event that it were intended as a means of defence, it would
necessarily violate the principles of necessity and proportionality. In any of
these circumstances the use of force, and the threat to use it, would be
unlawful under the law of the Charter.

49. Moreover, the Security Council may take enforcement measures under
Chapter VII of the Charter. From the statements presented to it the Court does
not consider it necessary to address questions which might, in a given case,
arise from the application of Chapter VII.

50. The terms of the question put to the Court by the General Assembly in
resolution 49/75 K could in principle also cover a threat or use of nuclear
weapons by a State within its own boundaries. However, this particular aspect
has not been dealt with by any of the States which addressed the Court orally or
in writing in these proceedings. The Court finds that it is not called upon to
deal with an internal use of nuclear weapons.

51. Having dealt with the Charter provisions relating to the threat or use
of force, the Court will now turn to the law applicable in situations of armed
conflict. It will first address the question whether there are specific rules
in international law regulating the legality or illegality of recourse to
nuclear weapons  per se ; it will then examine the question put to it in the light
of the law applicable in armed conflict proper, i.e. the principles and rules of
humanitarian law applicable in armed conflict, and the law of neutrality.

* *

52. The Court notes by way of introduction that international customary
and treaty law does not contain any specific prescription authorizing the threat
or use of nuclear weapons or any other weapon in general or in certain
circumstances, in particular those of the exercise of legitimate self-defence.
Nor, however, is there any principle or rule of international law which would
make the legality of the threat or use of nuclear weapons or of any other
weapons dependent on a specific authorization. State practice shows that the
illegality of the use of certain weapons as such does not result from an absence
of authorization but, on the contrary, is formulated in terms of prohibition.

*

53. The Court must therefore now examine whether there is any prohibition
of recourse to nuclear weapons as such; it will first ascertain whether there is
a conventional prescription to this effect.

54. In this regard, the argument has been advanced that nuclear weapons
should be treated in the same way as poisoned weapons. In that case, they would
be prohibited under:

(a) the Second Hague Declaration of 29 July 1899, which prohibits "the use of
projectiles the object of which is the diffusion of asphyxiating or
deleterious gases";
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(b)  Article 23 (a) of the Regulations respecting the laws and customs of war on
land annexed to the Hague Convention IV of 18 October 1907, whereby "it is
especially forbidden: ... to employ poison or poisoned weapons"; and

(c) the Geneva Protocol of 17 June 1925 which prohibits "the use in war of
asphyxiating, poisonous or other gases, and of all analogous liquids,
materials or devices".

55. The Court will observe that the Regulations annexed to the Hague
Convention IV do not define what is to be understood by "poison or poisoned
weapons" and that different interpretations exist on the issue. Nor does the
1925 Protocol specify the meaning to be given to the term "analogous materials
or devices". The terms have been understood, in the practice of States, in
their ordinary sense as covering weapons whose prime, or even exclusive, effect
is to poison or asphyxiate. This practice is clear, and the parties to those
instruments have not treated them as referring to nuclear weapons.

56. In view of this, it does not seem to the Court that the use of nuclear
weapons can be regarded as specifically prohibited on the basis of the
above-mentioned provisions of the Second Hague Declaration of 1899, the
Regulations annexed to the Hague Convention IV of 1907 or the 1925 Protocol (see
paragraph 54 above).

57. The pattern until now has been for weapons of mass destruction to be
declared illegal by specific instruments. The most recent such instruments are
the Convention of 10 April 1972 on the Prohibition of the Development,
Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and
on their destruction - which prohibits the possession of bacteriological and
toxic weapons and reinforces the prohibition of their use - and the Convention
of 13 January 1993 on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on Their Destruction - which
prohibits all use of chemical weapons and requires the destruction of existing
stocks. Each of these instruments has been negotiated and adopted in its own
context and for its own reasons. The Court does not find any specific
prohibition of recourse to nuclear weapons in treaties expressly prohibiting the
use of certain weapons of mass destruction.

58. In the last two decades, a great many negotiations have been conducted
regarding nuclear weapons: they have not resulted in a treaty of general
prohibition of the same kind as for bacteriological and chemical weapons.
However, a number of specific treaties have been concluded in order to limit:

(a) the acquisition, manufacture and possession of nuclear weapons (Peace
Treaties of 10 February 1947; State Treaty for the Re-establishment of an
Independent and Democratic Austria of 15 May 1955; Treaty of Tlatelolco of
14 February 1967 for the Prohibition of Nuclear Weapons in Latin America,
and its Additional Protocols; Treaty of 1 July 1968 on the
Non-Proliferation of Nuclear Weapons; Treaty of Rarotonga of 6 August 1985
on the Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols;
Treaty of 12 September 1990 on the Final Settlement with respect to
Germany);

(b)  the deployment of nuclear weapons (Antarctic Treaty of 1 December 1959;
Treaty of 27 January 1967 on Principles Governing the Activities of States
in the Exploration and Use of Outer Space, including the Moon and Other
Celestial Bodies; Treaty of Tlatelolco of 14 February 1967 for the
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Prohibition of Nuclear Weapons in Latin America, and its Additional

Protocols; Treaty of 11 February 1971 on the Prohibition of the Emplacement

of Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-Bed and
the Ocean Floor and in the Subsoil Thereof;, Treaty of Rarotonga of

6 August 1985 on the Nuclear-Weapon-Free Zone of the South Pacific, and its
Protocols); and

the testing of nuclear weapons (Antarctic Treaty of 1 December 1959; Treaty
of 5 August 1963 Banning Nuclear Weapon Tests in the Atmosphere, in Outer
Space and under Water; Treaty of 27 January 1967 on Principles Governing
the Activities of States in the Exploration and Use of Outer Space,

including the Moon and Other Celestial Bodies; Treaty of Tlatelolco of

14 February 1967 for the Prohibition of Nuclear Weapons in Latin America,
and its Additional Protocols; Treaty of Rarotonga of 6 August 1985 on the
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols).

59. Recourse to nuclear weapons is directly addressed by two of these

Conventions and also in connection with the indefinite extension of the Treaty
on the Non-Proliferation of Nuclear Weapons of 1968:

@)

(b)

the Treaty of Tlatelolco of 14 February 1967 for the Prohibition of Nuclear
Weapons in Latin America prohibits, in Article 1, the use of nuclear
weapons by the Contracting Parties. It further includes an Additional
Protocol 1l open to nuclear-weapon States outside the region, Article 3 of
which provides:

"The Governments represented by the undersigned
Plenipotentiaries also undertake not to use or threaten to use
nuclear weapons against the Contracting Parties of the Treaty
for the Prohibition of Nuclear Weapons in Latin America."

The Protocol was signed and ratified by the five nuclear-weapon States.

Its ratification was accompanied by a variety of declarations. The United
Kingdom Government, for example, stated that "in the event of any act of
aggression by a Contracting Party to the Treaty in which that Party was
supported by a nuclear-weapon State", the United Kingdom Government would
"be free to reconsider the extent to which they could be regarded as
committed by the provisions of Additional Protocol II". The United States
made a similar statement. The French Government, for its part, stated that
it "interprets the undertaking made in article 3 of the Protocol as being
without prejudice to the full exercise of the right of self-defence

confirmed by Article 51 of the Charter". China reaffirmed its commitment
not to be the first to make use of nuclear weapons. The Soviet Union
reserved "the right to review" the obligations imposed upon it by

Additional Protocol Il, particularly in the event of an attack by a State

party either "in support of a nuclear-weapon State or jointly with that
State". None of these statements drew comment or obligation from the
parties to the Treaty of Tlatelolco.

the Treaty of Rarotonga of 6 August 1985 establishes a South Pacific
Nuclear Free Zone in which the Parties undertake not to manufacture,
acquire or possess any nuclear explosive device (Art. 3). Unlike the
Treaty of Tlatelolco, the Treaty of Rarotonga does not expressly prohibit
the use of such weapons. But such a prohibition is for the States parties
the necessary consequence of the prohibitions stipulated by the Treaty.
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The Treaty has a number of protocols. Protocol 2, open to the five
nuclear-weapon States, specifies in its Article 1 that:

"Each Party undertakes not to use or threaten to use any
nuclear explosive device against:

(a) Parties to the Treaty; or

(b)  any territory within the South Pacific Nuclear Free Zone
for which a State that has become a Party to Protocol 1 is
internationally responsible.”

China and Russia are parties to that Protocol. In signing it, China and

the Soviet Union each made a declaration by which they reserved the "right
to reconsider" their obligations under the said Protocol; the Soviet Union
also referred to certain circumstances in which it would consider itself
released from those obligations. France, the United Kingdom and the United
States, for their part, signed Protocol 2 on 25 March 1996, but have not
yet ratified it. On that occasion, France declared, on the one hand, that
no provision in that Protocol "shall impair the full exercise of the

inherent right of self-defence provided for in Article 51 of the ...

Charter" and, on the other hand, that "the commitment set out in Article 1
of [that] Protocol amounts to the negative security assurances given by
France to non-nuclear-weapon States which are parties to the Treaty on ...
Non-Proliferation”, and that "these assurances shall not apply to States
which are not parties" to that Treaty. For its part, the United Kingdom
made a declaration setting out the precise circumstances in which it "will
not be bound by [its] undertaking under Article 1" of the Protocol.

as to the Treaty on the Non-Proliferation of Nuclear Weapons, at the time
of its signing in 1968 the United States, the United Kingdom and the USSR
gave various security assurances to the non-nuclear-weapon States that were
parties to the Treaty. In resolution 255 (1968) the Security Council took
note with satisfaction of the intention expressed by those three States to

"provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on
the Non-Proliferation ... that is a victim of an act of, or an
object of a threat of, aggression in which nuclear weapons are
used".

On the occasion of the extension of the Treaty in 1995, the five
nuclear-weapon States gave their non-nuclear-weapon partners, by means of
separate unilateral statements on 5 and 6 April 1995, positive and negative
security assurances against the use of such weapons. All the five
nuclear-weapon States first undertook not to use nuclear weapons against
non-nuclear-weapon States that were parties to the Treaty on the
Non-Proliferation of Nuclear Weapons. However, these States, apart from
China, made an exception in the case of an invasion or any other attack
against them, their territories, armed forces or allies, or on a State

towards which they had a security commitment, carried out or sustained by a
non-nuclear-weapon State party to the Non-Proliferation Treaty in

association or alliance with a nuclear-weapon State. Each of the
nuclear-weapon States further undertook, as a permanent Member of the
Security Council, in the event of an attack with the use of nuclear
weapons, or threat of such attack, against a non-nuclear-weapon State, to
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refer the matter to the Security Council without delay and to act within it

in order that it might take immediate measures with a view to supplying,
pursuant to the Charter, the necessary assistance to the victim State (the
commitments assumed comprising minor variations in wording). The Security
Council, in unanimously adopting resolution 984 (1995) of 11 April 1995,
cited above, took note of those statements with appreciation. It also
recognized

"that the nuclear-weapon State permanent members of the Security
Council will bring the matter immediately to the attention of

the Council and seek Council action to provide, in accordance
with the Charter, the necessary assistance to the State victim";

and welcomed the fact that

"the intention expressed by certain States that they will

provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on
the Non-Proliferation of Nuclear Weapons that is a victim of an
act of, or an object of a threat of, aggression in which nuclear
weapons are used."

60. Those States that believe that recourse to nuclear weapons is illegal
stress that the conventions that include various rules providing for the
limitation or elimination of nuclear weapons in certain areas (such as the
Antarctic Treaty of 1959 which prohibits the deployment of nuclear weapons in
the Antarctic, or the Treaty of Tlatelolco of 1967 which creates a nuclear-
weapon-free zone in Latin America), or the conventions that apply certain
measures of control and limitation to the existence of nuclear weapons (such as
the 1963 Partial Test-Ban Treaty or the Treaty on the Non-Proliferation of
Nuclear Weapons) all set limits to the use of nuclear weapons. In their view,
these treaties bear witness, in their own way, to the emergence of a rule of
complete legal prohibition of all uses of nuclear weapons.

61. Those States who defend the position that recourse to nuclear weapons
is legal in certain circumstances see a logical contradiction in reaching such a
conclusion. According to them, those Treaties, such as the Treaty on the
Non-Proliferation of Nuclear Weapons, as well as Security Council resolutions
255 (1968) and 984 (1995) which take note of the security assurances given by
the nuclear-weapon States to the non-nuclear-weapon States in relation to any
nuclear aggression against the latter, cannot be understood as prohibiting the
use of nuclear weapons, and such a claim is contrary to the very text of those
instruments. For those who support the legality in certain circumstances of
recourse to nuclear weapons, there is no absolute prohibition against the use of
such weapons. The very logic and construction of the Treaty on the
Non-Proliferation of Nuclear Weapons, they assert, confirm this. This Treaty,
whereby, they contend, the possession of nuclear weapons by the five
nuclear-weapon States has been accepted, cannot be seen as a treaty banning
their use by those States; to accept the fact that those States possess nuclear
weapons is tantamount to recognizing that such weapons may be used in certain
circumstances. Nor, they contend, could the security assurances given by the
nuclear-weapon States in 1968, and more recently in connection with the Review
and Extension Conference of the Parties to the Treaty on the Non-Proliferation
of Nuclear Weapons in 1995, have been conceived without its being supposed that
there were circumstances in which nuclear weapons could be used in a lawful
manner. For those who defend the legality of the use, in certain circumstances,
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of nuclear weapons, the acceptance of those instruments by the different non-
nuclear-weapon States confirms and reinforces the evident logic upon which those
instruments are based.

62. The Court notes that the treaties dealing exclusively with
acquisition, manufacture, possession, deployment and testing of nuclear weapons,
without specifically addressing their threat or use, certainly point to an
increasing concern in the international community with these weapons; the Court
concludes from this that these treaties could therefore be seen as foreshadowing
a future general prohibition of the use of such weapons, but they do not
constitute such a prohibition by themselves. As to the treaties of Tlatelolco
and Rarotonga and their Protocols, and also the declarations made in connection
with the indefinite extension of the Treaty on the Non-Proliferation of Nuclear
Weapons, it emerges from these instruments that:

(a) a number of States have undertaken not to use nuclear weapons in specific
zones (Latin America; the South Pacific) or against certain other States
(non-nuclear-weapon States which are parties to the Treaty on the
Non-Proliferation of Nuclear Weapons);

(b)  nevertheless, even within this framework, the nuclear-weapon States have
reserved the right to use nuclear weapons in certain circumstances; and

(c) these reservations met with no objection from the parties to the Tlatelolco
or Rarotonga Treaties or from the Security Council.

63. These two treaties, the security assurances given in 1995 by the
nuclear-weapon States and the fact that the Security Council took note of them
with satisfaction, testify to a growing awareness of the need to liberate the
community of States and the international public from the dangers resulting from
the existence of nuclear weapons. The Court moreover notes the signing, even
more recently, on 15 December 1995, at Bangkok, of a Treaty on the Southeast
Asia Nuclear-Weapon-Free Zone, and on 11 April 1996, at Cairo, of a treaty on
the creation of a nuclear-weapons-free zone in Africa. It does not, however,
view these elements as amounting to a comprehensive and universal conventional
prohibition on the use, or the threat of use, of those weapons as such.

*

64. The Court will now turn to an examination of customary international
law to determine whether a prohibition of the threat or use of nuclear weapons
as such flows from that source of law. As the Court has stated, the substance

of that law must be "looked for primarily in the actual practice and opinio
juris  of States" (  Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment,
I.C.J. Reports 1985, p. 29, para. 27).

65. States which hold the view that the use of nuclear weapons is illegal
have endeavoured to demonstrate the existence of a customary rule prohibiting
this use. They refer to a consistent practice of non-utilization of nuclear
weapons by States since 1945 and they would see in that practice the expression
of an opinio juris on the part of those who possess such weapons.

66. Some other States, which assert the legality of the threat and use of
nuclear weapons in certain circumstances, invoked the doctrine and practice of
deterrence in support of their argument. They recall that they have always, in
concert with certain other States, reserved the right to use those weapons in
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the exercise of the right to self-defence against an armed attack threatening
their vital security interests. In their view, if nuclear weapons have not been
used since 1945, it is not on account of an existing or nascent custom but
merely because circumstances that might justify their use have fortunately not
arisen.

67. The Court does not intend to pronounce here upon the practice known as
the "policy of deterrence". It notes that it is a fact that a number of States
adhered to that practice during the greater part of the Cold War and continue to
adhere to it. Furthermore, the Members of the international community are
profoundly divided on the matter of whether non-recourse to nuclear weapons over
the past fifty years constitutes the expression of an opinio juris . Under these
circumstances the Court does not consider itself able to find that there is such
an opinio juris

68. According to certain States, the important series of General Assembly
resolutions, beginning with resolution 1653 (XVI) of 24 November 1961, that deal
with nuclear weapons and that affirm, with consistent regularity, the illegality
of nuclear weapons, signify the existence of a rule of international customary
law which prohibits recourse to those weapons. According to other States,
however, the resolutions in question have no binding character on their own
account and are not declaratory of any customary rule of prohibition of nuclear
weapons; some of these States have also pointed out that this series of
resolutions not only did not meet with the approval of all of the nuclear-weapon
States but of many other States as well.

69. States which consider that the use of nuclear weapons is illegal
indicated that those resolutions did not claim to create any new rules, but were
confined to a confirmation of customary law relating to the prohibition of means
or methods of warfare which, by their use, overstepped the bounds of what is
permissible in the conduct of hostilities. In their view, the resolutions in
guestion did no more than apply to nuclear weapons the existing rules of
international law applicable in armed conflict; they were no more than the
"envelope" or instrumentum  containing certain pre-existing customary rules of
international law. For those States it is accordingly of little importance that
the instrumentum  should have occasioned negative votes, which cannot have the
effect of obliterating those customary rules which have been confirmed by treaty
law.

70. The Court notes that General Assembly resolutions, even if they are
not binding, may sometimes have normative value. They can, in certain
circumstances, provide evidence important for establishing the existence of a

rule or the emergence of an opinio juris . To establish whether this is true of

a given General Assembly resolution, it is necessary to look at its content and

the conditions of its adoption; it is also necessary to see whether an opinio
juris  exists as to its normative character. Or a series of resolutions may show

the gradual evolution of the opinio juris required for the establishment of a

new rule.

71. Examined in their totality, the General Assembly resolutions put
before the Court declare that the use of nuclear weapons would be "a direct
violation of the Charter of the United Nations"; and in certain formulations
that such use "should be prohibited". The focus of these resolutions has
sometimes shifted to diverse related matters; however, several of the
resolutions under consideration in the present case have been adopted with
substantial numbers of negative votes and abstentions; thus, although those
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resolutions are a clear sign of deep concern regarding the problem of nuclear
weapons, they still fall short of establishing the existence of an opinio juris
on the illegality of the use of such weapons.

72. The Court further notes that the first of the resolutions of the
General Assembly expressly proclaiming the illegality of the use of nuclear
weapons, resolution 1653 (XVI) of 24 November 1961 (mentioned in subsequent
resolutions), after referring to certain international declarations and binding
agreements, from the Declaration of St. Petersburg of 1868 to the Geneva
Protocol of 1925, proceeded to qualify the legal nature of nuclear weapons,
determine their effects, and apply general rules of customary international law
to nuclear weapons in particular. That application by the General Assembly of
general rules of customary law to the particular case of nuclear weapons
indicates that, in its view, there was no specific rule of customary law which
prohibited the use of nuclear weapons; if such a rule had existed, the General
Assembly could simply have referred to it and would not have needed to undertake
such an exercise of legal qualification.

73. Having said this, the Court points out that the adoption each year by
the General Assembly, by a large majority, of resolutions recalling the content
of resolution 1653 (XVI), and requesting the member States to conclude a
convention prohibiting the use of nuclear weapons in any circumstance, reveals
the desire of a very large section of the international community to take, by a
specific and express prohibition of the use of nuclear weapons, a significant
step forward along the road to complete nuclear disarmament. The emergence, as
lex lata, of a customary rule specifically prohibiting the use of nuclear
weapons as such is hampered by the continuing tensions between the nascent
opinio juris on the one hand, and the still strong adherence to the practice of
deterrence on the other.

74. The Court not having found a conventional rule of general scope, nor a
customary rule specifically proscribing the threat or use of nuclear weapons
per se, it will now deal with the question whether recourse to nuclear weapons
must be considered as illegal in the light of the principles and rules of
international humanitarian law applicable in armed conflict and of the law of
neutrality.

75. A large number of customary rules have been developed by the practice
of States and are an integral part of the international law relevant to the
guestion posed. The "laws and customs of war" - as they were traditionally
called - were the subject of efforts at codification undertaken in The Hague
(including the Conventions of 1899 and 1907), and were based partly upon the
St. Petersburg Declaration of 1868 as well as the results of the Brussels
Conference of 1874. This "Hague Law" and, more particularly, the Regulations
Respecting the Laws and Customs of War on Land, fixed the rights and duties of
belligerents in their conduct of operations and limited the choice of methods
and means of injuring the enemy in an international armed conflict. One should
add to this the "Geneva Law" (the Conventions of 1864, 1906, 1929 and 1949),
which protects the victims of war and aims to provide safeguards for disabled
armed forces personnel and persons not taking part in the hostilities. These
two branches of the law applicable in armed conflict have become so closely
interrelated that they are considered to have gradually formed one single
complex system, known today as international humanitarian law. The provisions
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of the Additional Protocols of 1977 give expression and attest to the unity and
complexity of that law.

76. Since the turn of the century, the appearance of new means of combat
has - without calling into question the longstanding principles and rules of
international law - rendered necessary some specific prohibitions of the use of
certain weapons, such as explosive projectiles under 400 grammes, dum-dum
bullets and asphyxiating gases. Chemical and bacteriological weapons were then
prohibited by the 1925 Geneva Protocol. More recently, the use of weapons
producing "non-detectable fragments”, of other types of "mines, bobby traps and
other devices", and of "incendiary weapons”, was either prohibited or limited,
depending on the case, by the Convention of 10 October 1980 on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to
Be Excessively Injurious or to Have Indiscriminate Effects. The provisions of
the Convention on "mines, booby traps and other devices" have just been amended,
on 3 May 1996, and now regulate in greater detail, for example, the use of
anti-personnel land mines.

77. All this shows that the conduct of military operations is governed by
a body of legal prescriptions. This is so because "the right of belligerents to
adopt means of injuring the enemy is not unlimited" as stated in Article 22 of
the 1907 Hague Regulations relating to the laws and customs of war on land. The
St. Petersburg Declaration had already condemned the use of weapons "which
uselessly aggravate the suffering of disabled men or make their death
inevitable". The aforementioned Regulations relating to the laws and customs of
war on land, annexed to the Hague Convention IV of 1907, prohibit the use of
"arms, projectiles, or material calculated to cause unnecessary suffering"
(Art. 23).

78. The cardinal principles contained in the texts constituting the fabric
of humanitarian law are the following. The first is aimed at the protection of
the civilian population and civilian objects and establishes the distinction
between combatants and non-combatants; States must never make civilians the
object of attack and must consequently never use weapons that are incapable of
distinguishing between civilian and military targets. According to the second
principle, it is prohibited to cause unnecessary suffering to combatants: it is
accordingly prohibited to use weapons causing them such harm or uselessly
aggravating their suffering. In application of that second principle, States do
not have unlimited freedom of choice of means in the weapons they use.

The Court would likewise refer, in relation to these principles, to the
Martens Clause, which was first included in the Hague Convention Il with Respect
to the Laws and Customs of War on Land of 1899 and which has proved to be an
effective means of addressing the rapid evolution of military technology. A
modern version of that clause is to be found in Article 1, paragraph 2, of
Additional Protocol | of 1977, which reads as follows:

"In cases not covered by this Protocol or by other international
agreements, civilians and combatants remain under the protection and
authority of the principles of international law derived from
established custom, from the principles of humanity and from the
dictates of public conscience."

In conformity with the aforementioned principles, humanitarian law, at a very
early stage, prohibited certain types of weapons either because of their
indiscriminate effect on combatants and civilians or because of the unnecessary
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suffering caused to combatants, that is to say, a harm greater than that
unavoidable to achieve legitimate military objectives. If an envisaged use of
weapons would not meet the requirements of humanitarian law, a threat to engage
in such use would also be contrary to that law.

79. It is undoubtedly because a great many rules of humanitarian law
applicable in armed conflict are so fundamental to the respect of the human
person and "elementary considerations of humanity" as the Court put it in its
Judgment of 9 April 1949 in the Corfu Channel case ( I.C.J. Reports 1949, p. 22),
that the Hague and Geneva Conventions have enjoyed a broad accession. Further
these fundamental rules are to be observed by all States whether or not they
have ratified the conventions that contain them, because they constitute
intransgressible principles of international customary law.

80. The Nuremberg International Military Tribunal had already found in
1945 that the humanitarian rules included in the Regulations annexed to the
Hague Convention IV of 1907 "were recognized by all civilized nations and were
regarded as being declaratory of the laws and customs of war" (International
Military Tribunal, Trial of the Major War Criminals, 14 November 1945 -
1 October 1946, Nuremberg, 1947, Vol. 1, p. 254).

81. The Report of the Secretary-General pursuant to paragraph 2 of
Security Council resolution 808 (1993), with which he introduced the Statute of
the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991, and which was unanimously approved by the
Security Council (resolution 827 (1993)), stated:

"In the view of the Secretary-General, the application of the
principle nullum crimen sine lege requires that the tribunal should
apply rules of international humanitarian law which are beyond any
doubt part of customary law ...

The part of conventional international humanitarian law which has
beyond doubt become part of international customary law is the law
applicable in armed conflict as embodied in: the Geneva Conventions
of 12 August 1949 for the Protection of War Victims; the Hague
Convention (IV) Respecting the Laws and Customs of War on Land and the
Regulations annexed thereto of 18 October 1907; the Convention on the
Prevention and Punishment of the Crime of Genocide of 9 December 1948;
and the Charter of the International Military Tribunal of
8 August 1945."

82. The extensive codification of humanitarian law and the extent of the
accession to the resultant treaties, as well as the fact that the denunciation
clauses that existed in the codification instruments have never been used, have
provided the international community with a corpus of treaty rules the great
majority of which had already become customary and which reflected the most
universally recognized humanitarian principles. These rules indicate the normal
conduct and behaviour expected of States.

83. It has been maintained in these proceedings that these principles and

rules of humanitarian law are part of Jjus cogens as defined in Article 53 of the
Vienna Convention on the Law of Treaties of 23 May 1969. The question whether a
norm is part of the Jjus cogens relates to the legal character of the norm. The

request addressed to the Court by the General Assembly raises the question of
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the applicability of the principles and rules of humanitarian law in cases of
recourse to nuclear weapons and the consequences of that applicability for the
legality of recourse to these weapons. But it does not raise the question of
the character of the humanitarian law which would apply to the use of nuclear
weapons. There is, therefore, no need for the Court to pronounce on this
matter.

84. Nor is there any need for the Court elaborate on the question of the
applicability of Additional Protocol | of 1977 to nuclear weapons. It need only
observe that while, at the Diplomatic Conference of 1974-1977, there was no
substantive debate on the nuclear issue and no specific solution concerning this
guestion was put forward, Additional Protocol | in no way replaced the general
customary rules applicable to all means and methods of combat including nuclear
weapons. In particular, the Court recalls that all States are bound by those
rules in Additional Protocol | which, when adopted, were merely the expression
of the pre-existing customary law, such as the Martens Clause, reaffirmed in the
first article of Additional Protocol I. The fact that certain types of weapons
were not specifically dealt with by the 1974-1977 Conference does not permit the
drawing of any legal conclusions relating to the substantive issues which the
use of such weapons would raise.

85. Turning now to the applicability of the principles and rules of
humanitarian law to a possible threat or use of nuclear weapons, the Court notes
that doubts in this respect have sometimes been voiced on the ground that these
principles and rules had evolved prior to the invention of nuclear weapons and
that the Conferences of Geneva of 1949 and 1974-1977 which respectively adopted
the four Geneva Conventions of 1949 and the two Additional Protocols thereto did
not deal with nuclear weapons specifically. Such views, however, are only held
by a small minority. In the view of the vast majority of States as well as
writers there can be no doubt as to the applicability of humanitarian law to
nuclear weapons.

86. The Court shares that view. Indeed, nuclear weapons were invented
after most of the principles and rules of humanitarian law applicable in armed
conflict had already come into existence; the Conferences of 1949 and 1974-1977
left these weapons aside, and there is a qualitative as well as quantitative
difference between nuclear weapons and all conventional arms. However, it
cannot be concluded from this that the established principles and rules of
humanitarian law applicable in armed conflict did not apply to nuclear weapons.
Such a conclusion would be incompatible with the intrinsically humanitarian
character of the legal principles in question which permeates the entire law of
armed conflict and applies to all forms of warfare and to all kinds of weapons,
those of the past, those of the present and those of the future. In this
respect it seems significant that the thesis that the rules of humanitarian law
do not apply to the new weaponry, because of the newness of the latter, has not
been advocated in the present proceedings. On the contrary, the newness of
nuclear weapons has been expressly rejected as an argument against the
application to them of international humanitarian law:

"In general, international humanitarian law bears on the threat
or use of nuclear weapons as it does of other weapons.

International humanitarian law has evolved to meet contemporary
circumstances, and is not limited in its application to weaponry of an
earlier time. The fundamental principles of this law endure: to
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mitigate and circumscribe the cruelty of war for humanitarian
reasons.” (New Zealand, Written Statement, p. 15, paras. 63-64.)

None of the statements made before the Court in any way advocated a freedom to
use nuclear weapons without regard to humanitarian constraints. Quite the
reverse; it has been explicitly stated,

"Restrictions set by the rules applicable to armed conflicts in
respect of means and methods of warfare definitely also extend to
nuclear weapons" (Russian Federation, CR 95/29, p. 52);

"So far as the customary law of war is concerned, the United
Kingdom has always accepted that the use of nuclear weapons is subject
to the general principles of the jus in bello " (United Kingdom,
CR 95/34, p. 45); and

"The United States has long shared the view that the law of armed
conflict governs the use of nuclear weapons - just as it governs the
use of conventional weapons" (United States of America, CR 95/34,
p. 85)

87. Finally, the Court points to the Martens Clause, whose continuing
existence and applicability is not to be doubted, as an affirmation that the
principles and rules of humanitarian law apply to nuclear weapons.

88. The Court will now turn to the principle of neutrality which was
raised by several States. In the context of the advisory proceedings brought
before the Court by the WHO concerning the Legality of the Use by a State of
Nuclear Weapons in Armed Conflict, the position was put as follows by one State:

"The principle of neutrality, in its classic sense, was aimed at
preventing the incursion of belligerent forces into neutral territory,
or attacks on the persons or ships of neutrals. Thus: ‘'the territory
of neutral powers is inviolable’ (Article 1 of the Hague
Convention (V) Respecting the Rights and Duties of Neutral Powers and
Persons in Case of War on Land, concluded on 18 October 1907);
‘belligerents are bound to respect the sovereign rights of neutral
powers ..." (Article 1 to the Hague Convention (XIll) Respecting the
Rights and Duties of Neutral Powers in Naval War, concluded on
18 October 1907), 'neutral states have equal interest in having their
rights respected by belligerents ... (Preamble to Convention on
Maritime Neutrality, concluded on 20 February 1928). It is clear,
however, that the principle of neutrality applies with equal force to
transborder incursions of armed forces and to the transborder damage
caused to a neutral State by the use of a weapon in a belligerent
State." ( Legality of the Use by a State of Nuclear Weapons in Armed
Confilict, Nauru, Written Statement (1), p. 35, IV E.

The principle so circumscribed is presented as an established part of the
customary international law.

89. The Court finds that as in the case of the principles of humanitarian
law applicable in armed conflict, international law leaves no doubt that the
principle of neutrality, whatever its content, which is of a fundamental
character similar to that of the humanitarian principles and rules, is
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applicable (subject to the relevant provisions of the United Nations Charter),
to all international armed conflict, whatever type of weapons might be used.

*

90. Although the applicability of the principles and rules of humanitarian
law and of the principle of neutrality to nuclear weapons is hardly disputed,
the conclusions to be drawn from this applicability are, on the other hand,
controversial.

91. According to one point of view, the fact that recourse to nuclear
weapons is subject to and regulated by the law of armed conflict does not
necessarily mean that such recourse is as such prohibited. As one State put it
to the Court:

"Assuming that a State’s use of nuclear weapons meets the
requirements of self-defence, it must then be considered whether it
conforms to the fundamental principles of the law of armed conflict
regulating the conduct of hostilities” (United Kingdom, Written
Statement, p. 40, para. 3.44);

"the legality of the use of nuclear weapons must therefore be assessed
in the light of the applicable principles of international law

regarding the use of force and the conduct of hostilities, as is the

case with other methods and means of warfare" (United Kingdom, Written
Statement, p. 75, para. 4.2(3)); and

"The reality ... is that nuclear weapons might be used in a wide
variety of circumstances with very different results in terms of
likely civilian casualties. In some cases, such as the use of a low
yield nuclear weapon against warships on the High Seas or troops in
sparsely populated areas, it is possible to envisage a nuclear attack
which caused comparatively few civilian casualties. It is by no means
the case that every use of nuclear weapons against a military
objective would inevitably cause very great collateral civilian
casualties." (United Kingdom, Written Statement, p. 53, para. 3.70;
see also United States of America, Oral Statement, CR 95/34,
pp. 89-90.)

92. Another view holds that recourse to nuclear weapons could never be
compatible with the principles and rules of humanitarian law and is therefore
prohibited. In the event of their use, nuclear weapons would in all
circumstances be unable to draw any distinction between the civilian population
and combatants, or between civilian objects and military objects, and their
effects, largely uncontrollable, could not be restricted, either in time or in
space, to lawful military targets. Such weapons would kill and destroy in a
necessarily indiscriminate manner, on account of the blast, heat and radiation
occasioned by the nuclear explosion and the effects induced; and the number of
casualties which would ensue would be enormous. The use of nuclear weapons
would therefore be prohibited in any circumstance, notwithstanding the absence
of any explicit conventional prohibition. That view lay at the basis of the
assertions by certain States before the Court that nuclear weapons are by their
nature illegal under customary international law, by virtue of the fundamental
principle of humanity.



-33-

93. A similar view has been expressed with respect to the effects of the
principle of neutrality. Like the principles and rules of humanitarian law,
that principle has therefore been considered by some to rule out the use of a
weapon the effects of which simply cannot be contained within the territories of
the contending States.

94. The Court would observe that none of the States advocating the
legality of the use of nuclear weapons under certain circumstances, including
the "clean" use of smaller, low yield, tactical nuclear weapons, has indicated
what, supposing such limited use were feasible, would be the precise
circumstances justifying such use; nor whether such limited use would not tend
to escalate into the all-out use of high yield nuclear weapons. This being so,
the Court does not consider that it has a sufficient basis for a determination
on the validity of this view.

95. Nor can the Court make a determination on the validity of the view
that the recourse to nuclear weapons would be illegal in any circumstance owing
to their inherent and total incompatibility with the law applicable in armed
conflict. Certainly, as the Court has already indicated, the principles and
rules of law applicable in armed conflict - at the heart of which is the
overriding consideration of humanity - make the conduct of armed hostilities
subject to a number of strict requirements. Thus, methods and means of warfare,
which would preclude any distinction between civilian and military targets, or
which would result in unnecessary suffering to combatants, are prohibited. In
view of the unigue characteristics of nuclear weapons, to which the Court has
referred above, the use of such weapons in fact seems scarcely reconcilable with
respect for such requirements. Nevertheless, the Court considers that it does
not have sufficient elements to enable it to conclude with certainty that the
use of nuclear weapons would necessarily be at variance with the principles and
rules of law applicable in armed conflict in any circumstance.

96. Furthermore, the Court cannot lose sight of the fundamental right of
every State to survival, and thus its right to resort to self-defence, in
accordance with Article 51 of the Charter, when its survival is at stake.

Nor can it ignore the practice referred to as "policy of deterrence", to
which an appreciable section of the international community adhered for many
years. The Court also notes the reservations which certain nuclear-weapon
States have appended to the undertakings they have given, notably under the
Protocols to the Treaties of Tlatelolco and Rarotonga, and also under the
declarations made by them in connection with the extension of the Treaty on the
Non-Proliferation of Nuclear Weapons, not to resort to such weapons.

97. Accordingly, in view of the present state of international law viewed
as a whole, as examined above by the Court, and of the elements of fact at its
disposal, the Court is led to observe that it cannot reach a definitive
conclusion as to the legality or illegality of the use of nuclear weapons by a
State in an extreme circumstance of self-defence, in which its very survival
would be at stake.

98. Given the eminently difficult issues that arise in applying the law on
the use of force and above all the law applicable in armed conflict to nuclear
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weapons, the Court considers that it now needs to examine one further aspect of
the question before it, seen in a broader context.

In the long run, international law, and with it the stability of the
international order which it is intended to govern, are bound to suffer from the
continuing difference of views with regard to the legal status of weapons as
deadly as nuclear weapons. It is consequently important to put an end to this
state of affairs: the long-promised complete nuclear disarmament appears to be
the most appropriate means of achieving that result.

99. In these circumstances, the Court appreciates the full importance of
the recognition by Article VI of the Treaty on the Non-Proliferation of Nuclear
Weapons of an obligation to negotiate in good faith a nuclear disarmament. This
provision is worded as follows:

"Each of the Parties to the Treaty undertakes to pursue
negotiations in good faith on effective measures relating to cessation
of the nuclear arms race at an early date and to nuclear disarmament,
and on a treaty on general and complete disarmament under strict and
effective international control."

The legal import of that obligation goes beyond that of a mere obligation of
conduct; the obligation involved here is an obligation to achieve a precise
result - nuclear disarmament in all its aspects - by adopting a particular
course of conduct, namely, the pursuit of negotiations on the matter in good
faith.

100. This twofold obligation to pursue and to conclude negotiations
formally concerns the 182 States parties to the Treaty on the Non-Proliferation
of Nuclear Weapons, or, in other words, the vast majority of the international
community.

Virtually the whole of this community appears moreover to have been
involved when resolutions of the United Nations General Assembly concerning
nuclear disarmament have repeatedly been unanimously adopted. Indeed, any
realistic search for general and complete disarmament, especially nuclear
disarmament, necessitates the co-operation of all States.

101. Even the very first General Assembly resolution, unanimously adopted
on 24 January 1946 at the London session, set up a commission whose terms of
reference included making specific proposals for, among other things, "the
elimination from national armaments of atomic weapons and of all other major
weapons adaptable to mass destruction”. In a large number of subsequent
resolutions, the General Assembly has reaffirmed the need for nuclear
disarmament. Thus, in resolution 808 A (IX) of 4 November 1954, which was
likewise unanimously adopted, it concluded

"that a further effort should be made to reach agreement on

comprehensive and co-ordinated proposals to be embodied in a draft

international disarmament convention providing for: ... (b) The total
prohibition of the use and manufacture of nuclear weapons and weapons

of mass destruction of every type, together with the conversion of

existing stocks of nuclear weapons for peaceful purposes.”

The same conviction has been expressed outside the United Nations context
in various instruments.
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102. The obligation expressed in Article VI of the Treaty on the
Non-Proliferation of Nuclear Weapons includes its fulfilment in accordance with
the basic principle of good faith. This basic principle is set forth in
Article 2, paragraph 2, of the Charter. It was reflected in the Declaration on
Friendly Relations between States (resolution 2625 (XXV) of 24 October 1970) and
in the Final Act of the Helsinki Conference of 1 August 1975. It is also
embodied in Article 26 of the Vienna Convention on the Law of Treaties of
23 May 1969, according to which "[e]very treaty in force is binding upon the
parties to it and must performed by them in good faith".

Nor has the Court omitted to draw attention to it, as follows:

"One of the basic principles governing the creation and
performance of legal obligations, whatever their source, is the
principle of good faith. Trust and confidence are inherent in
international co-operation, in particular in an age when this
co-operation in many fields is becoming increasingly essential.”

( Nuclear Tests (Australia v. France), Judgment of 20 December 1974,
1.C.J. Reports 1974, p. 268, para. 46.)

103. In its resolution 984 (1995) dated 11 April 1995, the Security
Council took care to reaffirm "the need for all States Parties to the Treaty on
the Non-Proliferation of Nuclear Weapons to comply fully with all their
obligations" and urged

"all States, as provided for in Article VI of the Treaty on the
Non-Proliferation of Nuclear Weapons, to pursue negotiations in good
faith on effective measures relating to nuclear disarmament and on a
treaty on general and complete disarmament under strict and effective
international control which remains a universal goal".

The importance of fulfilling the obligation expressed in Article VI of the
Treaty on the Non-Proliferation of Nuclear Weapons was also reaffirmed in the
final document of the Review and Extension Conference of the parties to the
Treaty on the Non-Proliferation of Nuclear Weapons, held from 17 April to
12 May 1995.

In the view of the Court, it remains without any doubt an objective of
vital importance to the whole of the international community today.

*

104. At the end of the present Opinion, the Court emphasizes that its
reply to the question put to it by the General Assembly rests on the totality of
the legal grounds set forth by the Court above (paragraphs 20 to 103), each of
which is to be read in the light of the others. Some of these grounds are not
such as to form the object of formal conclusions in the final paragraph of the
Opinion; they nevertheless retain, in the view of the Court, all their
importance.
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105. For these reasons,

THE COURT,

(1) By thirteen votes to one,

Decides to comply with the request for an advisory opinion;

IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges Guillaume,
Shahabuddeen, Weeramantry, Ranjeva, Herczegh, Shi, Fleischhauer, Koroma,
Vereshchetin, Ferrari Bravo, Higgins;

AGAINST: Judge Oda.

(2) Replies in the following manner to the question put by the General
Assembly:

A. Unanimously,

There is in neither customary nor conventional international law any
specific authorization of the threat or use of nuclear weapons;

B. By eleven votes to three,

There is in neither customary nor conventional international law any
comprehensive and universal prohibition of the threat or use of
nuclear weapons as such;

IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges Oda,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Ferrari
Bravo, Higgins;

AGAINST: Judges Shahabuddeen, Weeramantry, Koroma.
C. Unanimously,

A threat or use of force by means of nuclear weapons that is contrary
to Article 2, paragraph 4, of the United Nations Charter and that
fails to meet all the requirements of Article 51, is unlawful;

D. Unanimously,

A threat or use of nuclear weapons should also be compatible with the
requirements of the international law applicable in armed conflict,
particularly those of the principles and rules of international
humanitarian law, as well as with specific obligations under treaties

and other undertakings which expressly deal with nuclear weapons;

E. By seven votes to seven, by the President's casting vote,

It follows from the above-mentioned requirements that the threat or
use of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflict, and in particular the
principles and rules of humanitarian law;
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However, in view of the current state of international law, and of
the elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake;

IN FAVOUR: President Bedjaoui; Judges Ranjeva, Herczegh, Shi,
Fleischhauer, Vereshchetin, Ferrari Bravo;

AGAINST:  Vice-President Schwebel; Judges Oda, Guillaume, Shahabuddeen,
Weeramantry, Koroma, Higgins.

F. Unanimously,

There exists an obligation to pursue in good faith and bring to a
conclusion negotiations leading to nuclear disarmament in all its
aspects under strict and effective international control.

Done in English and in French, the English text being authoritative, at the
Peace Palace, The Hague, this eighth day of July, one thousand nine hundred and
ninety-six, in two copies, one of which will be placed in the archives of the
Court and the other transmitted to the Secretary-General of the United Nations.

[Signed ] President
[Signed ] Registrar

President BEDJAOUI, Judges HERCZEGH, SHI, VERESHCHETIN and FERRARI BRAVO
append declarations to the Advisory Opinion of the Court.

Judges GUILLAUME, RANJEVA and FLEISCHHAUER append separate opinions to the
Advisory Opinion of the Court.

Vice-President SCHWEBEL, Judges ODA, SHAHABUDDEEN, WEERAMANTRY, KOROMA and
HIGGINS append dissenting opinions to the Advisory Opinion of the Court.
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DECLARATION OF PRESIDENT BEDJAOUI,

President of the International Court of Justice,
appended to the Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons,
delivered on 8 July 1996

1. | have never been much in favour of declarations and other individual
or dissenting opinions. | have therefore very rarely had recourse to them.
However, the adoption by the Court of operative paragraph E of this Opinion by
my casting vote as President, in accordance with Article 55 of the Statute, is
in itself a sufficiently exceptional event to prompt me to abandon my usual
reticence in this matter. Moreover, | regard my recourse to this Declaration
less as the exercise of a mere option than as the discharge of a real duty, both
on account of the responsibility which | have thus been led to assume in the
normal exercise of my functions as President and in the light of the
implications of the aforementioned paragraph.

2. With nuclear weapons, humanity is living on a kind of suspended
sentence. For half a century now these terrifying weapons of mass destruction
have formed part of the human condition . Nuclear weapons have entered into all
calculations, all scenarios, all plans. Since Hiroshima, on the morning of
6 August 1945, fear has gradually become man’s first nature. His life on earth
has taken on the aspect of what the Koran calls "a long nocturnal journey", like
a nightmare whose end he can not yet foresee.

3. However the Atlantic Charter did promise to deliver mankind from fear,
and the San Francisco Charter to "save succeeding generations from the scourge
of war". Much still remains to be done to exorcise this new terror hanging over
man, reminiscent of the terror of his ancestors, who feared being struck by a
thunderbolt from the leaden, storm-laden skies. But twentieth-century man’s
situation differs in many ways from that of his ancestors: he is armed with
knowledge; he lays himself open to self-destruction by his own doing; and his
fears are better founded. Although endowed with reason, man has never been so
unreasonable; his destiny is uncertain; his conscience is confused; his vision
is clouded and his ethical co-ordinates are being shed, like dead leaves from
the tree of life.

4. However, it must be acknowledged that man has made some attempts to
emerge from the blackness of his night. Mankind seems, today at any rate, more
at ease than in the 1980s, when it subjected itself to the threat of " star
wars". In those years the mortal blast of a space war, a war which would be
total, highly sophisticated and would rend our planet asunder, was more likely
than ever before to unfurl itself upon humanity. Missiles orbiting close to the
Earth could train their infernal nuclear warheads on our globe, while military
satellites - for reconnaissance, observation, surveillance or communication -
proliferated. The lethal system was about to be established. The " universal
government of death ", the " thanatocracy ", as the French historian and
philosopher of science Michel Serres once called it, said it was ready to set up
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its batteries in the furthest reaches of the planet. But luckily détente,
followed by the ending of the cold war, put a stop to these terrifying
preparations.

5. Nevertheless, the proliferation of nuclear weapons has still not been
brought under control, despite the existence of the Non-Proliferation Treaty.
Fear and folly may still link hands at any moment to perform a final dance of
death. Humanity is all the more vulnerable today for being capable of mass
producing nuclear missiles.

6. Humanity is subjecting itself to a perverse and unremitting nuclear
blackmail. The question is how to put a stop to it. The Court had a duty to
play its part, however small, in this rescue operation for humanity; it did so
in all conscience and all humility, bearing in mind the limits imposed upon it
by both its Statute and by the applicable international law.

7. Indeed, the Court has probably never subjected the most complex
elements of a problem to such close scrutiny as it did when considering the
problem of nuclear weapons. In the drafting of this Opinion the Court was
guided by a sense of its own particular responsibilities and by its wish to
state the law as it is, seeking neither to denigrate nor embellish it. Its aim
was to avoid any temptation to create new law and it certainly did not overplay
its role by urging States to legislate as quickly as possible to complete the
work which they have done so far.

8.  This very important question of nuclear weapons proved alas to be an
area in which the Court had to acknowledge that there is no immediate and clear
answer to the question put to it. It is to be hoped that the international
community will give the Court credit for having carried out its mission - even
if its reply may seem unsatisfactory - and will endeavour as quickly as possible
to correct the imperfections of an international law which is ultimately no more
than the creation of the States themselves. The Court will at least have had
the merit of pointing out these imperfections and calling upon international
society to correct them.

9. As its Advisory Opinion shows, at no time did the Court lose sight of
the fact that nuclear weapons constitute a potential means of destruction of all
mankind. Not for a moment did it fail to take into account this eminently
crucial factor for the survival of mankind. The moral dilemma which confronted
individual consciences finds many a reflection in the present Opinion. But the
Court could obviously not go beyond what the law says. It could not say what
the law does not say.

10. Accordingly, at the end of its Opinion, the Court limited itself to
stating the situation, finding itself unable to do any more than this. There
are some who will inevitably interpret operative paragraph E as contemplating
the possibility of States having recourse to nuclear weapons in exceptional
circumstances. For my part, and in the light of the foregoing, | feel obliged
in all honesty to construe this paragraph differently, and this has enabled me
to give my support to the text. My explanation of this follows.
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11. | cannot sufficiently emphasize the fact that the Court’s inability to
go beyond this statement of the situation can in no manner be interpreted to
mean that it is leaving the door ajar to recognition of the legality of the
threat or use of nuclear weapons.

12. The Court’s decision in the Lotus case, which some people will
inevitably resurrect, should be understood to be of very limited application in
the particular context of the question which is the subject of this advisory
opinion. It would be to exaggerate the importance of that decision of the
Permanent Court and to distort its scope were it to be divorced from the
particular context, both judicial and temporal, in which it was taken. No doubt
this decision expressed the spirit of the times , the spirit of an international
society which as yet had few institutions and was governed by an international
law of strict co-existence, itself a reflection of the vigour of the principle
of State sovereignty.

13. It scarcely needs to be said that the fact of contemporary
international society is much altered. Despite the still limited emergence of
" supra-nationalism ", the progress made in terms of the institutionalization, not
to say integration and " globalization ", of international society cannot be
denied. Witness the proliferation of international organizations, the gradual
substitution of an international law of co-operation for the traditional
international law of co-existence, the emergence of the concept of
" international community " and its sometimes successful attempts at
subjectivization. A testimony to all these developments is provided by the
place which international law now accords to concepts such as obligations
omnes, rules of jus cogens , or the common heritage of mankind. The resolutely
positivist, voluntarist approach of international law which still held sway at
the beginning of the century - and to which the Permanent Court also gave its
support in the aforementioned judgment 5 / - has been replaced by an objective
conception of international law, a law more readily seen as the reflection of a
collective juridical conscience and as a response to the social necessities of
States organized as a community. Added to the evolution of international
society itself, there is also the progress made in the technological sphere,
thanks to which the total and virtually instantaneous eradication of the human
race is now possible.

14. Furthermore, apart from the time and context factors, there is
everything to distinguish the decision of the Permanent Court from the Advisory
Opinion of the present Court: the nature of the problem posed, the implications
of the Court’s pronouncement, and the underlying philosophy of the submissions
upheld. In 1927, the Permanent Court, when considering a much less important
guestion, in fact concluded that behaviour not expressly prohibited by

5/ "International law governs relations between independent States. The
rules Of law binding upon States therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing
principles of law and established in order to regulate the relations between
these co-existing independent communities or with a view to the achievement of
common aims", Lotus case, Judgment No. 9 of 7 September 1927, P.C.I.J.,
Series A, No. 10 , p. 18.

erga
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international law was authorised by that fact alone. 6 /' In the present
Opinion, on the contrary, the Court does not find the threat or uSe of nuclear
weapons to be either legal or illegal; from the uncertainties surrounding the

law and the facts it does not infer any freedom to take a position. Nor does it
suggest that such licence could in any way whatever be deduced therefrom.
Whereas the Permanent Court gave the green light of authorization, having found
in international law no reason for giving the red light of prohibition, the

present Court does not feel able to give a signal either way.

15. Thus, the Court, in this Opinion, is showing much more circumspection
than its predecessor in the Lotus case in asserting today that what is not
expressly prohibited by international law is not therefore authorized.

16. While not finding either in favour of or against the legality of the
threat or use of nuclear weapons, the Court takes note, in its Opinion, the
existence of a very advanced process of change in the relevant international law
or, in other words, of a current trend towards the replacement of one rule of
international law by another, where the first is already defunct and its
successor doe not yet exist. Once again, if the Court as a judicial body felt
that it could do no more than register this fact, States should not, in my view,
see in this any authorization whatever to act as they please.

17. The Court is obviously aware that, at first sight, in reply to the
General Assembly is unsatisfactory. However, while the Court may leave some
people with the impression that it has left the task assigned to it half
completed, | am on the contrary persuaded that it has discharged its duty by
going as far, in its reply to the question put to it, as the elements at its
disposal would permit.

18. In the second sentence of operative paragraph E of the Advisory
Opinion, the Court indicates that it has reached a point in its reasoning beyond
which it cannot proceed without running the risk of adopting a conclusion which
would go beyond what seems to it to be legitimate. That is the position of the
Court as a judicial body. Some of the Judges supported this position, though no
doubt each with an approach and an interpretation of their own. It will
certainly have been noted that the distribution of the votes, both for and
against paragraph E, was in no way consistent with any geographical split; this
is a mark of the independence of the Members of the Court which | am happy to
emphasize. Having thus explained the construction which | believe should be put
on the Court's pronouncement, | would now like to revert briefly to the
substantive reasons which induced me to support it.

6/  "The Court therefore must, in any event, ascertain whether or not
there exists a rule of international law limiting the freedom of States to
extend the criminal jurisdiction of their courts to a situation uniting the

circumstances of the present case" ( ibid ., p. 21); and the Court concluded:

must therefore be held that there is no principle of international law, within

the meaning of Article 15 of the Convention of Lausanne of July 24, 1923, which
precludes the institution of the criminal proceedings under consideration.
Consequently, Turkey, by instituting, in virtue of the discretion which

international law leaves to every sovereign State, the criminal proceedings in
guestion, has not, in the absence of such principles, acted in a manner contrary
to the principles of international law within the meaning of the special

agreement" ( ibid ., p. 31).

"It
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19. International humanitarian law is a particularly exacting corpus of
rules, and these rules are meant to be applied in all circumstances. The Court
has fully recognized this fact.

20. Nuclear weapons can be expected - in the present state of scientific
development at least - to cause indiscriminate victims among combatants and
non-combatants alike, as well as unnecessary suffering among both categories.

The very nature of this blind weapon therefore has a destabilizing effect on
humanitarian law which regulates discernment in the type of weapon used.

Nuclear weapons, the ultimate evil, destabilize humanitarian law which is the

law of the lesser evil. The existence of nuclear weapons is therefore a

challenge to the very existence of humanitarian law , hot to mention their
long-term effects of damage to the human environment, in respect to which the
right to life can be exercised. Until scientists are able to develop a "

nuclear weapon which would distinguish between combatants and non-combatants,
nuclear weapons will clearly have indiscriminate effects and constitute an

absolute challenge to humanitarian law. Atomic warfare and humanitarian law
therefore appear to be mutually exclusive: the existence of the one

automatically implies the non-existence of the other.

clean

21. | have no doubt that most of the principles and rules of humanitarian
law and, in any event, the two principles, one of which prohibits the use of
weapons with indiscriminate effects and the other use of arms causing
unnecessary suffering, are a part of jus cogens . The Court raised this question
in the present Opinion; but it nevertheless stated that it did not have to reach
a finding on the point since the question of the nature of the humanitarian law
applicable to nuclear weapons did not fall within the framework of the request
addressed to it by the General Assembly of the United Nations. Nonetheless, the
Court expressly stated the view that these fundamental rules constitute
" intransgressible principles of international customary law T

22. A State’s right to survival is also a fundamental law, similar in many
respects to a "natural" law. However, self-defence - if exercised in extreme
circumstances in which the very survival of a State is in question - cannot
engender a situation in which a State would exonerate itself from compliance
with the " intransgressible " norms of international humanitarian law. In certain
circumstances, therefore, a relentless opposition can arise, a head-on collision
of fundamental principles, neither one of which can be reduced to the other.

The fact remains that the use of nuclear weapons by a State in circumstances in
which its survival is at stake risks in its turn endangering the survival of all
mankind, precisely because of the inextricable link between terror and

7/  See paragraph 79 of the Advisory Opinion, which reads: "It is
undoubtedly because a great many rules of humanitarian law applicable in armed
conflict are so fundamental to the respect of the human person and ’elementary
considerations of humanity’ as the Court put it in its Judgment of 9 April 1949
in the  Corfu Channel case ( I.C.J. Reports 1949 , p- 22) that the Hague and Geneva
Conventions have enjoyed a broad accession. Further these fundamental rules are
to be observed by all States whether or not they have ratified the conventions
that contain them, because they constitute intransgressible principles of
international customary law."
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escalation in the use of such weapons. It would thus be quite foolhardy
unhesitatingly to set the survival of a State above all other considerations, in
particular above the survival of mankind itself.

* *

23. As the Court has acknowledged, the obligation to negotiate in good
faith for nuclear disarmament concerns the 182 or so States parties to the
Non-Proliferation Treaty. | think one can go beyond that conclusion and assert
that there is in fact a twofold general obligation , opposable  erga omnes, to
negotiate in good faith and to achieve the desired result. Indeed, it is not
unreasonable to think that, considering the at least formal unanimity in this
field, this twofold obligation to negotiate in good faith and achieve the
desired result has now, 50 years on, acquired a customary character . For the
rest, | fully share the Court's opinion as to the legal scope of this
obligation. | would merely stress once again the great importance of the goal
to be attained, particularly in view of the uncertainties which still persist.
The Court patently had to say this. Owing to the, by the nature of things, very
close link between this question and the question of the legality of illegality
of the threat or use of nuclear weapons, the Court cannot be reproached for
having reached a finding ultra petita , a notion which in any event is alien to
the advisory procedure.

24. The solution arrived at in this Advisory Opinion frankly states the
legal reality, while faithfully expressing and reflecting the hope, shared by
all, peoples and States alike, that nuclear disarmament will always remain the
ultimate goal of all action in the field of nuclear weapons, that the goal is no
longer utopian and that it is the duty of all to seek to attain it more actively
than ever . The destiny of man depends on the will to enter into this
commitment, for as Albert Einstein wrote, " Man’s destiny will be the one he
deserves ". 8 |

(Signed ) Mohammed BEDJAOUI

8/  Albert Einstein, How | See the World (tr. into French by Colonel
Cros), "Paris, Flammarion, p. 84.
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DECLARATION OF MR. HERCZEGH

According to Article 9 of the Statute of the International Court of
Justice, "the representation of the main forms of civilization and of the
principal legal systems of the world should be assured: in its membership.
Accordingly, it is inevitable that differences of theoretical approach will
arise between the members concerning the characteristic features of the system
of international law and of its branches, the presence or absence of gaps in
this system, and the resolution of possible conflicts between its rules, as well
as on other more or less fundamental issues. The preparation of an advisory
opinion on the very complicated question put by the General Assembly concerning
the legality of the threat or use of nuclear weapons "in any circumstance” has
highlighted the different conceptions of international law within the Court.
The diversity of these conceptions prevented the Court from finding a more
complete solution and therefore a more satisfactory result. The drafting of the
reasons and the conclusions of the advisory opinion reflects these divergences.
It must nevertheless be noted that the Court pronounced unanimously on several
very important points.

In my view, however, in the present state of international law it would
have been possible to formulate in the advisory opinion a more specific reply to
the General Assembly’'s request, one less burdened with uncertainty and
reluctance. In the fields where certain acts are not totally and universally
prohibited "as such" the application of the general principles of law makes it
possible to regulate the behaviour of subjects of the international legal order,
obliging or authorizing them, as the case may be, to act or refrain from acting
in one way or another. The fundamental principles of international humanitarian
law, rightly emphasized in the reasons of the advisory opinion, categorically
and unequivocally prohibit the use of weapons of mass destruction, including
nuclear weapons. International humanitarian law does not recognize any
exceptions to these principles.

| believe that the Court should have avoided any treatment whatsoever of
the question of reprisals in time of armed conflict, for a detailed
consideration, in my view, would have been beyond the scope of the request
submitted by the General Assembly. As it happened, the Court saw fit to mention
the question in its opinion, but it did so too briefly, risking subsequent hasty
and unjustified interpretations.

The relations between points C and E in paragraph 105 of the advisory
opinion are not entirely clear, and their respective contents are not absolutely
coherent. According to point C, a threat or use of force by means of nuclear
weapons must satisfy "all the requirements" of Article 51 of the Charter of the
United Nations, concerning natural law and self-defence, whereas the second
sentence of point E states that

"the Court cannot conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful in an extreme circumstance
of self-defence, in which the very survival of a State would be at
stake".

In my view, it is not easy to reconcile this sentence with the earlier reference
to "all the requirements" of Article 51 of the Charter. Paragraphs 40 and 41 of
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the opinion stated that the entitlement to resort to self-defence is subject to
constraints and that there is "a specific rule ... well established in

international customary law" according to which "self-defence would warrant only
measures which are proportional to the armed attack and necessary to respond to
it". | think that the Court could have made this statement the subject of

formal conclusions in paragraph 105 of the advisory opinion, thus rendering it
more specific.

One of the many tasks assigned to the General Assembly - under Article 13
of the Charter of the United Nations - is "the progressive development of
international law and its codification”. The transformation, by means of
codification, of general principles of law and customary rules into rules of
treaty law would remove some of the weaknesses inherent in customary law and
could certainly help to put an end to the disputes which led up to the request
for an opinion addressed to the Court by the General Assembly as to the legality
or illegality of the threat or use of nuclear weapons, pending complete nuclear
disarmament under strict and effective international control.

| voted in favour of point E in paragraph 105 of the opinion, although I
think that this point could have summarized more accurately the current state of
international law with respect to the question of the threat or use of nuclear
weapons "in any circumstance". In fact, to have voted against this point would
have meant taking a negative position on certain essential conclusions - also
stated in this opinion and alluded to in poin t E - which | fully endorse.

(Signed ) Geza HERCZEGH
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DECLARATION OF JUDGE SHI JIUYONG

| have voted in favour of the operative paragraphs of the Advisory Opinion
of the Court, because | am generally in agreement with its reasoning and
conclusions.

However, | have reservations with regard to the role which the Court
assigns to the policy of deterrence in determining lex lata on the use of
nuclear weapons.

Thus, for instance, paragraph 67 of the Opinion states

"It [the Court] notes that it is a fact that a number of States
adhered to that practice during the greater part of the Cold War and
continued to adhere to it. Furthermore, the Members of the
international community are profoundly divided on the matter of
whether non-recourse to nuclear weapons over the past fifty years

constitutes the expression of an opinio juris. Under these
circumstances the Court does not consider itself able to find that
there is such an opinio juris."”

Then in the crucial paragraph 96 it is stated

"nor can it [the Court] ignore the practice referred to as ’'policy of
deterrence’, to which an appreciable section of the international
community adhered for many years".

In my view, "nuclear deterrence" is an instrument of policy which certain
nuclear-weapon States use in their relations with other States and which is said
to prevent the outbreak of a massive armed conflict or war, and to maintain
peace and security among nations. Undoubtedly, this practice of certain
nuclear-weapon States is within the realm of international politics, not that of
law. It has no legal significance from the standpoint of the formation of a
customary rule prohibiting the use of nuclear weapons as such. Rather, the
policy of nuclear deterrence should be an object of regulation by law, not vice
versa . The Court, when exercising its judicial function of determining a rule
of existing law governing the use of nuclear weapons, simply cannot have regard
to this policy practice of certain States as, if it were to do so, it would be
making the law accord with the needs of the policy of deterrence. The Court
would not only be confusing policy with law, but also take a legal position with
respect to the policy of nuclear deterrence, thus involving itself in
international politics - which would be hardly compatible with its judicial
function.

Also, leaving aside the nature of the policy of deterrence, this
"appreciable section of the international community" adhering to the policy of
deterrence is composed of certain nuclear-weapon States and those States that
accept the protection of the "nuclear umbrella”. No doubt, these States are
important and powerful members of the international community and play an
important role on the stage of international politics. However, the Court, as
the principal judicial organ of the United Nations, cannot view this
"appreciable section of the international community” in terms of material power.
The Court can only have regard to it from the standpoint of international law.
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Today the international community of States has a membership of over 185 States.

The appreciable section of this community to which the Opinion refers by no
means constitutes a large proportion of that membership, and the structure of
the international community is built on the principle of sovereign equality.
Therefore, any undue emphasis on the practice of this "appreciable section”
would not only be contrary to the very principle of sovereign equality of
States, but would also make it more difficult to give an accurate and proper
view of the existence of a customary rule on the use of the weapon.

(Signed )

SHI JIUYONG



[Original:  English]

DECLARATION OF JUDGE VERESHCHETIN

The reply of the Court, in my view, adequately reflects the current legal
situation and gives some indication for the further development of the
international law applicable in armed conflict.

However, | find myself obliged to explain the reasons which have led me to
vote in favour of paragraph 2E of the dispositif , Which carries the implication
of the indecisiveness of the Court and indirectly admits the existence of a
"grey area" in the present regulation of the matter.

The proponents of the view that a court should be prohibited from declaring
non liquet regard this prohibition as a corollary of the concept of the
"completeness” of the legal system. Those among their number who do not deny
the existence of gaps in substantive international law consider that it is the
obligation of the Court in a concrete case to fill the gap and thus, by
reference to a general legal principle or by way of judicial law-creation, to
provide for the "completeness" of the legal system.

On the other hand, there is a strong doctrinal view that the alleged

"prohibition” on a declaration of a non liquet "may not be fully sustained by
any evidence yet offered" (J. Stone, "Non Liquet and the Function of Law in the
International Community", The British Year Book of International Law , 1959,

p. 145). In his book devoted specifically to the problems of lacunae in

international law, L. Siorat comes to the conclusion that in certain cases a

court is obliged to declare a non liquet (L. Siorat, Le probléme de lacunes en
droit international , Paris, 1958, p. 189).

In critically assessing the importance for our case of the doctrinal debate
on the issue of non liguet , one cannot lose sight of the fact that the debate
has concerned predominantly, if not exclusively, the admissibility or otherwise
of non liquet in a contentious procedure in which the Court is called upon to
pronounce a binding, definite decision settling the dispute between the Parties.
Even in those cases, the possibility of declaring a non liquet  was not excluded
by certain authoritative publicists, although this view could not be
convincingly supported by arbitral and judicial practice.

In the present case, however, the Court is engaged in advisory procedure.
It is requested not to resolve an actual dispute between actual Parties, but to
state the law as it finds it at the present stage of its development. Nothing
in the question put to the Court or in the written and oral pleadings by the
States before it can be interpreted as a request to fill the gaps, should any be
found, in the present status of the law on the matter. On the contrary, several
States specifically stated that the Court "is not being asked to be a
legislator, or to fashion a régime for nuclear disarmament" (Samoa, CR 95/31,
p. 34) and that "[tlhe Court would be neither speculating nor legislating, but
elucidating the law as it exists and is understood by it ..." (Egypt, CR 95/23,
p. 32; see also the oral statement of Malaysia, CR 95/27, p. 52.)

Even had the Court been asked to fill the gaps, it would have had to refuse
to assume the burden of law-creation, which in general should not be the
function of the Court. In advisory procedure, where the Court finds a lacuna in
the law or finds the law to be imperfect, it ought merely to state this without
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trying to fill the lacuna or improve the law by way of judicial legislation.

The Court cannot be blamed for indecisiveness or evasiveness where the law, upon
which it is called to pronounce, is itself inconclusive. Even less warranted

would be any allegation of the Court's indecisiveness or evasiveness in this
particular Opinion, which gives an unequivocal, albeit non-exhaustive, answer to

the question put to the Court.

In its reply the Court clearly holds that the threat or use of nuclear
weapons would fall within the ambit of the prohibitions and severe restrictions
imposed by the United Nations Charter and a number of other multilateral
treaties and specific undertakings as well as by customary rules and principles
of the law of armed conflict. Moreover, the Court found that the threat or use
of nuclear weapons "would generally be contrary to the rules of international
law applicable in armed conflict, and in particular the principles and rules of
humanitarian law". It is plausible that by inference, implication or analogy,
the Court (and this is what some States in their written and oral statements had
exhorted it to do) could have deduced from the aforesaid a general rule
comprehensively proscribing the threat or use of nuclear weapons, without
leaving room for any "grey area", even an exceptional one.

The Court could not, however, ignore several important considerations,
which debarred it from embarking upon this road. Apart from those which have
been expounded in the reasoning part of the Opinion, | would like to add the
following. The very States that called on the Court to display courage and
perform its "historical mission", insisted that the Court should remain within
its judicial function and should not act as a legislator, requested that the
Court state the law as it is and not as it should be. Secondly, the Court could
not but notice the fact that, in the past, all the existing prohibitions on the
use of other weapons of mass destruction (biological, chemical), as well as
special restrictions on nuclear weapons, had been established by way of specific
international treaties or separate treaty provisions, which undoubtedly point to
the course of action chosen by the international community as most appropriate
for the total prohibition on the use and eventual elimination of weapons of mass
destruction. And thirdly, the Court must be concerned about the authority and
effectiveness of the "deduced" general rule with respect to the matter on which
the States are so fundamentally divided.

Significantly, even such a strong proponent of the "completeness" of
international law and the inadmissibility of non liquet as H. Lauterpacht
observes that, in certain circumstances, the

"apparent indecision [of the International Court of Justice], which

leaves room for discretion on the part of the organ which requested

the Opinion, may — both as a matter of development of the law and as a
guide to action — be preferable to a deceptive clarity which fails to
give an indication of the inherent complexities of the issue. In so

far as the decisions of the Court are an expression of existing
international law — whether customary or conventional — they cannot
but reflect the occasional obscurity or inconclusiveness of a

defective legal system." (H. Lauterpacht, The Development of
International Law by the International Court, reprinted ed.,
Cambridge, 1982, p. 152; emphasis added.)

In my view, the case in hand presents a good example of an instance where
the absolute clarity of the Opinion would be "deceptive" and where on the other
hand, its partial "apparent indecision" may prove useful "as a guide to action".
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If I may be allowed the comparison, the construction of the solid edifice
for the total prohibition on the use of nuclear weapons is not yet complete.
This, however, is not because of the lack of building materials, but rather
because of the unwillingness and objections of a sizeable number of the builders
of this edifice. If this future edifice is to withstand the test of time and
the vagaries of the international climate, it is the States themselves — rather
than the Court with its limited building resources — that must shoulder the
burden of bringing the construction process to completion. At the same time,
the Court has clearly shown that the edifice of the total prohibition on the
threat or use of nuclear weapons is being constructed and a great deal has
already been achieved.

The Court has also shown that the most appropriate means for putting an end
to the existence of any "grey areas" in the legal status of nuclear weapons
would be "nuclear disarmament in all its aspects under strict and effective
international control". Accordingly, the Court has found that there exists an
obligation of States to pursue in good faith and bring to a conclusion
negotiations leading to this supreme goal.

(Signed ) Viadlen S. VERESHCHETIN



[Original:  French]

DECLARATION OF JUDGE FERRARI BRAVO

I have voted in favour of the Advisory Opinion on the legality of nuclear
weapons because | think it is incumbent upon the International Court of Justice
to do its best to answer the questions put to it by such principal organs of the
United Nations as are entitled to seise the Court, particularly when such an
answer may increase the likelihood of resolving a deadlock which, in the present
case, has been perpetuated for over 50 years, casting a sombre, threatening
shadow over the whole of mankind.

The Court, functioning as the principal judicial organ of the
United Nations (Art. 92 of the Charter), was set up to do just that - among
other things - and does not have to ask itself whether its reply, given to the
best of its ability, can contribute to the development of the situation.
Neither does it have to justify itself if that reply is less than exhaustive. |
accordingly subscribe fully to the reasons given in support of the Court's
decision to allow the question put by the General Assembly.

In that regard, it is however necessary to point out that the matter
appears in a quite different light when the Court is seised by a specialized
agency of the United Nations, whose competence to make application to the Court
is, for reasons of principle, clearly defined. | accordingly also voted in
favour of the Opinion whereby the Court decided not to answer the question put
to it by the World Health Organization, and consider my conduct to have been
consistent. The Court is the principal judicial organ of the United Nations,
but it is not the judicial organ of other international bodies whose right to
seise the Court needs to be carefully restricted if the intention is to maintain
a correct division of competences - and hence of effectiveness - among the
international organizations, in a bid to prevent those political functions that
the logic of the system has entrusted only to the United Nations from being
usurped by other organizations which, to say the least, have neither the
competence nor the structure to assume them.

* * *

Having said this, | am however deeply dissatisfied with certain crucial
passages of the decision as, to tell the truth, it strikes me as not very
courageous and, what is more, difficult to read.

More particularly, | regret that the Court should have arbitrarily divided
into two categories the long succession of General Assembly resolutions which
begins with resolution 1 () of 24 January 1946 and which, at least down to
resolution 808 (IX), takes the form of a series of unanimously adopted
resolutions. In my view these resolutions are fundamental, particularly the
first of them, whose wording had already been determined in Moscow before the
United Nations first came into being (for the history of the resolution and for
the steps taken in Moscow with a view to entrusting the United Nations with the
supervision of atomic energy to which, at that time, only the United States had
the key, see The United Nations in World Affairs, 1945-1947, New York and
London, 1947, p. 391 et seq .), and which could, at a pinch, be placed on the
same footing as the provisions of the Charter. As a matter of fact that
resolution establishes - and in my view clearly establishes - the existence of
an actual undertaking of a solemn nature to eliminate all atomic weapons whose
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presence in military arsenals was considered illegal. The resolution was worded
as follows:

"5. In particular, the Commission shall make specific proposals:

(.)

(c) for the elimination from national armaments of atomic
weapons and of all other major weapons adaptable to mass
destruction;"

These ideas were repeated on several occasions in other General Assembly
resolutions immediately after the founding of the United Nations (see for
example resolution 41 (I) or resolution 191 (llI)).

I am very well aware that the cold war which broke out shortly afterwards
(and it does not fall to me to say who was responsible, although | would stress
that responsibility did not lie with just one side), prevented the development
of that concept of illegality (which was subsequently abandoned by the
United States which had been its promoter), while giving rise to a whole series
of arguments focusing on the concept of nuclear deterrence which has (and this
is important, as we shall see) no legal force

However, in my view that illegality already existed in advance of that time
and any production of nuclear weapons had, as a consequence, to be Justified in
the light of that stigma of illegality which could not be effaced. It is, then,
to be regretted that such a conclusion is not clearly apparent from the
reasoning followed by the Cour t - a reasoning which, on the contrary, is often
difficult to read, being tortuous and ultimately rather inadequate.

It is however important to acknowledge that there is still paragraph 113
bis of the Advisory Opinion, which introduces the operative part and whose
importance is really crucial. It in fact suggests that the attentive reader
should evaluate the whole of the reasoning given by the Court, take account of
those parts of the reasoning which are not reflected in the various paragraphs
of the operative part and, what is more, take account of the inevitable gaps in
that reasoning. May its readers - and not only the academics - take heed of
this advice while bearing in mind that an Advisory Opinion, in spite of the
procedural similarities, is not a judgment of the Court. That is particularly
true of this Advisory Opinion.

To be sure, there is no precise and specific rule that prohibits nuclear
weapons and draws the fullest conclusions from that prohibition. The theory of
deterrence, to which the Opinion makes no more than the barest reference
(para. 97), would seem to have merited some further consideration. | have
already said that, in my view, the idea of nuclear deterrence has no legal force
and | would further add that the theory of deterrence, while creating a practice
of nuclear-weapon States and their allies, is not able to create a legal
practice which could serve as the basis for the creation of an international
custom. One could go so far as to say that it is contrary to the law, if one
thinks of the effect that it has had upon the Charter of the United Nations.

I will not go so far myself, but feel bound to point out that it is thanks
to the doctrine of deterrence that the revolutionary scope of Article 2,
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paragraph 4, of the Charter has been reduced, while at the same time the scope

of Article 51, which ran counter to it according to a traditional logic, has

been extended as a whole series of conventional constructions have taken shape
around that norm, as can be seen from the two systems governing respectively the
Atlantic Alliance on the one hand and on the other the Warsaw Pact, while it was

in existence. These are systems which are doubtless governed by legal rules but
which proceed from an idea derived essentially from the political - and hence
not legal - finding according to which the Security Council cannot function in

the face of a conflict as major as the type of warfare which is the subject of

the present Advisory Opinion would probably be.

In this way, the gulf separating Article 2, paragraph 4, from Article 51
may be compared to a river which has grown wider, thanks largely to the
tremendous rock of deterrence which has been thrown into it. This has
occasioned a need to build a bridge across the river and, to that end, to make
use of the materials currently available to us, namely, Article VI of the
Nuclear Non-Proliferation Treaty.

I very much doubt whether these opinions are really shared by the Court, as
the very condensed manner in which the Court has chosen to deal with deterrence
is not such as to enable one clearly to understand whether this is really its
view. However, it does not allow the exclusion of that possibility either.

In any case, this is in my view the fundamental reason why the Opinion of
the Court is bound to include, in its final part, certain arguments based upon a
clause of a treaty which cannot logically be given a place there as it is not of
a universal character. Those arguments are, however, fully justified by the
circumstances in which we now find ourselves, in which the N.P.T. would seem to
be the only means whereby we can rapidly arrive at a solution capable of
averting catastrophic consequences.

In conclusion, | take the view that there is as yet no precise and specific
rule prohibiting nuclear weapons and drawing the fullest consequences from that
prohibition.

It is obvious that no such rule could have come into existence in the
political situation that prevailed between 1945 and 1985. However, | would
point out that the whole of the rule-making production of the last 50 years,
particularly with regard to the humanitarian law of armed conflict, is
irreconcilable with the technological development of the construction of nuclear
weapons. Can one, for example, imagine that just as humanitarian law, an
essential and increasingly significant part of the international law of warfare
and (of late) of peace as well, is bringing into being a whole series of
principles for the protection of the civilian population or the environment,
that same international law should continue to accommodate the lawfulness of,
for example, the use of the neutron bomb, which leaves the environment intact
albeit ... with the slight drawback that the people living in it are wiped out!

If that is the case, it matters little whether a rule specific to the neutron
bomb can be found, since it becomes automatically unlawful, being quite out of
keeping with the majority of the rules of international law.

This phenomenon is not new, as at every period in its development, since
the beginning of the modern era, international law which is essentially a
customary law - and hence has come into being spontaneously - has encountered
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situations in which the force of certain rules prevented contrary rules from
being established or maintained.

All these considerations are unfortunately obscured, in the Court's
Advisory Opinion, by its fear of engaging in a courageous analysis of the
development over time of the General Assembly resolutions which, only from a
certain period (around the 1960s), occasioned a clear-cut division between
nuclear-weapon States (and their allies) and those States that were threatened
by the bomb.

I would point out once again that the fact that a rule prohibiting nuclear
weapons began to take shape right at the beginning of the life of the United
Nations does not mean that the development of that tendency and, as a
consequence, the development of its propulsive force, were not cut short at the
time at which the two principal Powers, both in possession of nuclear weapons,
embarked on the cold war and developed a whole body of instruments - even
treaties and conventions - that were focused upon the idea of deterrence.
However, this only prevented the implementation of the prohibition (that could
only be achieved by means of negotiations), whereas the prohibition as such -
the "naked" prohibition, if | may express myself in such terms - has remained
the same and still operates, at least at the level of the burden of proof,
rendering it more difficult for the nuclear-weapon States to justify themselves
by references to various applications of the theory of deterrence which, as |
said before, is not a legal theory.

In other words, one must, by a legal instrument (the agreement) ward off
the danger of an entity - the atomic weapon - which as such has nothing legal
about it, without its being possible, in any given case, to verify whether the
proposed solutions will hold good. Such a verification would require the
explosion of the bomb. But would that verification still be meaningful, in that
event?

This element of normative imbalance between the reasons advanced by the
nuclear-weapon States and those of the non-nuclear-weapon States should and
could have been placed on record by the Court carefully, rather than in the
somewhat contradictory manner in which it is perceived in the Advisory Opinion.

(Signed ) L. FERRARI BRAVO



[Original:  French]

INDIVIDUAL OPINION OF MR. GUILLAUME

1. The advisory opinion given by the Court in this matter was the subject
of serious reservations by a number of my colleagues and will probably be
received with a chorus of criticism. | share some of the reservations but will
not join in the chorus.

Of course the opinion has many imperfections. It deals too quickly with
complex questions which should have received fuller and more balanced treatment,
for example environmental law, the law of reprisals, humanitarian law and the
law of neutrality. In these various areas of the Court, seeking to identify the
custom in force, has taken hardly any account, whatever it may say on the

matter, of practice and of the opinio juris of States, and too often it allowed
itself to be guided by considerations falling more within the sphere of natural
law than of positive law, and of lex ferenda rather than of lex lata . It also

accorded excessive scope to the resolutions of the General Assembly of the
United Nations. This confusion, aggravated by paragraph 104 of the opinion, was
not without consequence for the wording adopted in the operative part. Indeed,
this operative part, while ruling ultra petita with regard to nuclear
disarmament, gives no answer on certain points which are only implicit in the
guestion posed. In these circumstances it would be easy to condemn the Court.
I will not do so, for this unsatisfactory situation ultimately stems less from

the erring ways of the judge than from the applicable law.

2.  This being the case, the Court could have considered declining to
respond to the request for an advisory opinion. This solution would have found
some justification in the circumstances of the referral themselves. The opinion
requested by the General Assembly of the United Nations (like indeed the one
requested by the World Health Assembly) originated in a campaign conducted by an
association called International Association of Lawyers Against Nuclear Arms
(IALANA), which in conjunction with various other groups launched in 1992 a
project entitled "World Court Project" in order to obtain from the Court a
proclamation of the illegality of the threat or use of nuclear weapons. These
associations worked very intensively to secure the adoption of the resolutions
referring the question to the Court and to induce States hostile to nuclear
weapons to make representations to the Court. Indeed, the Court and the judges
received thousands of letters inspired by these groups, appealing both to the
members’ conscience and to the public conscience.

| am sure that the pressure brought to bear in this way did not influence
the Court’'s deliberations but | wondered whether, in such circumstances, the
requests for opinions could still be regarded as coming from the Assemblies
which had adopted them or whether, on prima facie grounds, the Court should not
have dismissed them as inadmissible. However, | dare to hope that Governments
and intergovernmental institutions will still retain sufficient independence of
decision to resist the powerful pressure groups which besiege them today with
the support of the mass communication media. | also note that none of the
States which appeared before the Court raised such an objection. In the
circumstances | did not believe that it should be automatically accepted.

3. Basically, |1 share the Court’s opinion as stated in operative
paragraph 2 B, to the effect that there is in neither customary nor conventional
international law any comprehensive and universal prohibition of the threat or
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use of nuclear weapons as such. On the other hand, | find it hard to understand
why, in operative paragraph 2 A, the Court saw fit to state that "there is in
neither customary nor conventional international law any specific authorization

of the threat or use of nuclear weapons". This statement is not incorrect in

itself but it is of no interest to the General Assembly of the United Nations

since it stems from the view of the Court itself that "the illegality of the use

of certain weapons as such does not result from an absence of authorization but,
on the contrary, is formulated in terms of prohibition" (para. 52).

4. In contrast, | fully endorse operative paragraph 2 C, since States can
obviously not have recourse to nuclear weapons, or indeed to any weapons, except
under the conditions established by the Charter of the United Nations and in
particular by its Article 51, concerning the right of individual or collective
self-defence. States are moreover bound to respect the conventional rules
specifically governing recourse to nuclear weapons which are summarized in
paragraphs 58 and 59 of the opinion.

5.  The application of customary humanitarian law to nuclear weapons
raised much more difficult questions.

As the Court noted, customary law concerning the conduct of military
operations derives mainly from the annex to the Hague Convention IV of
18 October 1907 respecting the Laws and Customs of War on Land. In view of the
nature and antiquity of these provisions, it could be asked whether they were
applicable to the use, and especially to the threat of use, of nuclear weapons.
It seemed legitimate to have the gravest doubts on this latter point. But no
nuclear-weapon State contested before the Court that this was the case, and the
immense majority, if not all, of the other States was in agreement. The Court
could do no more than take note of this consensus in paragraph 22 of its
opinion.

These customary rules were summarized by the Court in three categories in
paragraph 78 of the opinion: States do not have unlimited freedom of choice in
the weapons they use; they must never use weapons which are incapable of
distinguishing between civilian and military targets; and they are prohibited to
use weapons likely to cause unnecessary suffering to combatants.

| fully subscribe to this analysis but | think that it should have been
completed by a reference to the rules concerning the collateral damage which
attacks on legitimate military objectives can cause to civilian populations.
These rules originated in articles 23 (g), 25 and 27 of the annex to the Hague
Convention IV. They were the subject of new formulations in the draft
convention on the rules of aerial warfare of 1923 and in the resolution adopted
by the General Assembly of the League of Nations on 30 September 1938. They
were clarified by the United States Nuremberg Military Tribunal in case No. 47.
They were further clarified by the General Assembly of the United Nations in its
resolution 2444 (XXIII) of 19 December 1968 concerning respect for human rights
in armed conflicts, which was adopted unanimously and states:

"That it is prohibited to launch attacks against the civilian
populations as such;
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That distinction must be made at all times between persons taking
part in the hostilities and members of the civilian population to the
effect that the latter be spared as much as possible;".

Lastly, they were further developed by article 51 of Protocol | of 1977
Additional to the Geneva Conventions, which condemns attacks on military
objectives which may be expected to cause "excessive" incidental damage to the
civilian population.

Customary humanitarian law thus contains only one absolute prohibition:
the prohibition of so-called "blind" weapons which are incapable of
distinguishing between civilian targets and military targets. But nuclear
weapons obviously do not necessarily fall into this category.

Furthermore, this law implies comparisons. The collateral damage caused to
civilian populations must not be "excessive" in relation to "the military
advantage anticipated". The suffering caused to combatants must not be
"unnecessary"”, i.e. it must not cause, in the words of the Court itself, "a harm
greater than that unavoidable to achieve legitimate military objectives”
(para. 78).

Hence nuclear weapons could not be regarded as illegal by the sole reason
of the suffering which they are likely to cause. Such suffering must still be
compared with the "military advantage anticipated” or with the "military
objectives" pursued.

With regard to nuclear weapons of mass destruction, it is clear however
that the damage which they are likely to cause is such that their use could not
be envisaged except in extreme cases.

6. The same reasoning holds good with respect to the law of neutrality
since, on many occasions, it has been maintained or recognized that the legality
of actions carried out by belligerents in neutral territory depends on the
"military necessities”, as the late Judge Ago noted in the light of a widespread
practice described in the addendum to his eighth report to the International Law
Commission on the responsibility of States (para. 50 and note 101).

7. In short, the Court should therefore have replied to the question on
this point by stating that the threat or use of nuclear weapons is compatible
with the law applicable in armed conflict only in certain extreme cases. The
Court preferred, in operative paragraph 2 E, to use a negative formula when it
stated that such threat or use were "generally prohibited". This wording is
vague but it nevertheless implies that the threat or use of nuclear weapons are
not prohibited "in any circumstance" by the law applicable in armed conflict, as
indeed the Court pointed out in paragraph 95 of the opinion.

8. The Court added in paragraph 2 E:

"However, in view of the current state of international law, and
of the elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake".

Once again, this wording is not entirely satisfactory, and | therefore believe
that it needs a little clarification.



-58-

None of the States which appeared before the Court raised the question of
the relations between the right of legitimate self-defence recognized by
Article 51 of the Charter and the principles and rules of the law applicable in
armed conflict. All of them argued as if these two types of prescription were
independent, in other words as if the Jjus ad bellum and the jus in bello
constituted two entities having no relation with each other. In some parts of
its opinion the Court even seemed to be tempted by such a construction. It may
be wondered whether that is indeed the case of whether, on the contrary, the
rules of the Jjus ad bellum do not provide any clarification of the rules of the
jus in bello

The right of self-defence proclaimed by the Charter of the United Nations
is characterized by the Charter as natural law. But Article 51 adds that
nothing in the Charter shall impair this right. The same applies a fortiori
customary law or treaty law. This conclusion is easily explained, for no system
of law, whatever it may be, could deprive one of its subjects of the right to
defend its own existence and safeguard its vital interests. Accordingly,
international law cannot deprive a State of the right to resort to nuclear
weapons if such action constitutes the ultimate means by which it can guarantee
its survival. In such a case the State enjoys a kind of "ground for absolution”
similar to the one which exists in all systems of criminal law.

The Court did indeed identify this problem when, in paragraph 96 of the
opinion, it stated that it cannot

"lose sight of the fundamental right of every State to survival,
and thus its right to resort to self-defence, in accordance with
Article 51 of the Charter, when its survival is at stake".

With this in mind, it pointed out in the same paragraph that "an
appreciable section of the international community adhered for many years" to
"the practice referred to as ’policy of deterrence™. It also stressed that
States which adhered to this doctrine and this practice

"have always, in concert with certain other States, reserved the right
to use those weapons in the exercise of the right to self-defence
against an armed attack threatening their vital security interests"
(para. 66).

It also noted

"the reservations which certain nuclear-weapon States have appended to
the undertakings they have given, notably under the Protocols to the
Treaties of Tlatelolco and Rarotonga, and also under the declarations
made by them in connection with the extension of the Treaty on the
Non-Proliferation of Nuclear Weapons, not to resort to such weapons"
(para. 96).

Lastly, the Court observed that the reservations entered against these
Protocols and the ones contained in the declarations had "met with no objection
from the parties to the Tlatelolco or Rarotonga Treaties or from the Security
Council" (para. 62). Indeed, it pointed out that the Security Council had noted
with appreciation or welcomed the statements made in this connection (para. 45).

9. In these circumstances, the Court, in my view, ought to have carried
its reasoning to its conclusion and explicitly recognized the legality of

to
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deterrence for defence of the vital interests of States. It did not do so
explicitly, and that is why | was unable to support operative paragraph 2 E.
But it did so implicitly, and that is why | appended to the advisory opinion an
individual opinion and not a dissenting one.

In operative paragrap h 2 E the Court decided in fact that it could not in
those extreme circumstances conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful. In other words, it concluded that
in such circumstances the law provided no guide for States. But if the law is
silent in this case, States remain free to act as they intend.

10. International law rests on the principle of the sovereignty of States
and thus originates from their consent. In other words, in the excellent
language of the Permanent Court, "international law governs relations between
independent States. The rules of law binding upon States therefore emanate from
their own free will". ( Lotus, Judgment No. 9, 1927, C.P.J.l. series A, No. 10 ,
p. 18.)

The Court itself had occasion to draw the consequences of this principle in
various forms in the case between Nicaragua and the United States. It pointed
out that the principle of the sovereignty of States permits all States to decide
freely on "the choice of a political, economic, social and cultural system, and
the formulation of foreign policy" ( Case concerning military and paramilitary
activities in and against Nicaragua, I.C.J. Reports 1986 , p. 108). It stated in
particular that "in international law there are no rules, other than such rules
as may be accepted by the State concerned, by treaty or otherwise, whereby the
level of armaments of a sovereign State can be limited, and this principle is
valid for all States without exception". ( Ibid ., p. 135.)

11. The constant practice of States is along these lines as far as the jus
in bello is concerned. All the treaties concerning certain types of weapons are
formulated in terms of prohibition. This is true, for example, of the 1967
Treaty for the Prohibition of Nuclear Weapons in Latin America, the 1975
Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological Weapons, the 1981 Convention on Prohibitions or Restrictions on
the Use of Certain Conventional Weapons which may be Deemed to be Excessively
Injurious, or the 1993 Convention on the Prohibition of the Development,

Production, Stockpiling and Use of Chemical Weapons and their Destruction.
Similarly, the draft convention annexed to resolutions 45/59 and 46/37 of the
General Assembly of the United Nations is designed to achieve according to its
own title "the prohibition of the use of nuclear weapons".

It will also be noted that the only national judgement, to my knowledge, to
have pronounced on this point did so along the same lines. The Tokyo District
Court stated in its judgement of 7 December 1963: "Of course, it is right that
the use of a new weapon is legal as long as international law does not prohibit
it". ( Japanese Annual of International Law , 1964, No. 8, p. 235)

Indeed, and as already pointed out, the Court itself recognized in this
opinion the customary nature of such a principle when it stated that "the
illegality of the use of certain weapons as such does not result from an absence
of authorization but, on the contrary, is formulated in terms of prohibition"

(para. 52).

12. In these circumstances it follows implicitly but necessarily from
paragrap h 2 E of the Court's opinion that States can resort to "the threat or
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use of nuclear weapons ... in an extreme circumstance of self-defence, in which
the very survival of a State would be at stake". This has always been the
foundation of the policies of deterrence whose legality is thus recognized.

13. Nuclear weapons are nevertheless "potentially catastrophic”, and it is
therefore understandable that the Court should have felt a need to stress in
paragraph 99 of its opinion the great importance of article VI of the Treaty on
the Non-Proliferation of Nuclear Weapons.

I fully approve of this reference and earnestly hope that the negotiations
provided for by this text with regard both to nuclear disarmament and to
conventional disarmament will be crowned with success. However, | would have
preferred the Court to limit itself to dealing with this question in the reasons
for its opinion. For | fear that by adopting operative paragraph 2 F, in a
formulation which attempts to summarize the obligations of States parties to the
Treaty on the Non-Proliferation of Nuclear Weapons, without however doing so
clearly, the Court may have ruled ultra petita

14. | should like solemnly to reaffirm in conclusion that it is not the
role of the judge to take the place of the legislator. During the last two
decades the international community has made considerable progress towards the
prohibition of nuclear weapons. But this process has not been completed, and
the Court must limit itself to recording the state of the law without being able
to substitute its assessment for the will of sovereign States. It is the mark
of the greatness of a judge to remain within his role in all humility, whatever
religious, philosophical or moral debates he may conduct with himself.

(Signed ) Gilbert GUILLAUME
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INDIVIDUAL OPINION OF JUDGE RANJEVA

I voted for the whole of the operative part, in particular the first clause
of paragraph E, since this opinion confirms the principle of the illegality of
the threat or use of nuclear weapons, although | consider that the second clause
of paragraph E raises problems of interpretation which may impair the clarity of
the rule of law.

The illegality of the threat or use of nuclear weapons will have been
affrmed, for the first time, in the international jurisprudence inaugurated by
this advisory opinion requested by the General Assembly of the United Nations.
If the first clause of operative paragraph E had been worded differently, it
would have kept alive the doubt about the justification of this principle of
positive law, for a superficial comparison of the two preambular paragraphs A
and B could have led to error. To have regarded the statements contained in
these paragraphs as of equal weight would presumably have excluded either an
affrmative or a negative answer to the question put in the resolution referring
the matter to the Court. The Court's true answer is given in paragraph E, more
accurately in the first clause thereof, while paragraph 104 of the reasons
provides the key to the reading of the reasons and the operative part in the
sense that this paragraph E cannot be detached from paragraphs A, C, D and F.
In my view, the adverb "generally" means: in the majority of cases and in the
doctrine; its grammatical function is to determine with emphasis the statement
made in the main proposition. By using a determinative adverb the opinion
dismisses any other interpretation which could have resulted from the use of a
dubitative adverb such as "apparently”, "perhaps" or "no doubt". Lastly, the
conditional mood of the verb "to be" used in making this statement expresses two
ideas: on the one hand a probability, i.e. a qualification which can be more
easily asserted than some other qualification; and on the other hand a
supposition about the future which it is hoped will never come about. These
reasons, producing the conclusion of the illegality of the threat or use of
nuclear weapons, merely confirm, in my view, the state of positive law.

The absence of a direct and specific reference to nuclear weapons cannot be
used to justify the legality, even indirect, of the threat or use of nuclear
weapons. The wording of the first clause of operative paragraph E excludes any
limitation to the general principle of illegality. On the assumption that the
intention is to assign a dubitative value to the adverb "generally", no
conclusion implying modification of the scope of the illegality could withstand
legal analysis. When "generally" is taken as an adverb of quantity, the natural
meaning of the word excludes any temptation to infer an idea of legality, which
is contrary to the fundamental principle stated. The use of the adverb
"generally" is due only to an indirect appeal by the Court for the consequences
of the analyses contained in paragraphs 70, 71 and 72 of the reasons to be drawn
by those to whom the opinion is addressed. In other words, the current law,
which the opinion has stated, wants consolidation. The absence of a specific
reference to nuclear weapons raises in fact considerations of diplomatic,
technical or political opportuneness rather than juridical considerations. It
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would thus seem useful to analyze the international practice in terms of law, in
order to confirm this interpretation.

Three facts deserve attention. Firstly, there has been no repetition of
the precedents of Hiroshima and Nagasaki since 1945 even though the spectre of
the nuclear threat has been widely debated; on the other hand, the effects of
nuclear power, in general and of nuclear weapons in particular, are such as to
challenge the very foundations of humanitarian law and the law of armed
conflict. Secondly, no declaration of the legality of nuclear weapons in
principle has been recorded; there is no need to emphasize the fact that it is
in the form of a justification of an exception to a principle accepted as being
established in law, in this case the illegality of the threat or use of nuclear
weapons, that the nuclear-weapon States attempt to present the reasons for their
attitude. Thirdly and lastly, the consistently guarded and even hostile
attitude of the General Assembly towards nuclear weapons and the continuous
development of nuclear awareness have resulted in the steady tightening of the
juridical mesh of the regime governing nuclear weapons, the control of which
belongs increasingly less to the discretionary power of their possessors, in
order to arrive at juridical situations of prohibition.

Two observations are prompted by this account of the facts. Firstly, the
principle of the illegality of the threat or use of nuclear weapons has taken
shape gradually in positive law. An exhaustive inventory of the relevant legal
instruments and acts reveals the catalytic effect of the principle that nuclear
weapons should be regarded as unlawful. The study of the positive law cannot be
limited, therefore, to stating purely and simply the current state of the law;
as the Permanent International Court of Justice stressed in the case Nationality
Decrees issued in Tunis and Morocco , the question of conformity with
international law depends on the evolution of thinking and of international
relations. Legal realism argues for acceptance of the notion that the juridical
awareness of nuclear questions depends on the evolution of attitudes and
knowledge, while one fact remains permanent: the final objective - nuclear
disarmament. The same catalytic effect can be seen in the evolution of the law
of the Charter of the United Nations. The examples of the law of decolonization
and of the law of Article 2, paragraph 4, show that, originally, to regard the
relevant principles as falling within the sphere of juridical prolegomena
amounted to a legal heresy. And can these same arguments be maintained today?
Cannot questions also be asked about the advent of an ecological and
environmental order which would tend to superimpose itself on the nuclear order
and which is being elaborated in the order of positive law? There is no longer
any permissible doubt about the illegality of the threat or use of nuclear
weapons. But for some States the difficulty stems from the fact that this
principle has not been consolidated in treaties, a question raised by the second
observation.

Secondly, does the silence on the specific case of nuclear weapons with
respect to a legal regime for their use truly exclude the customary illegality
of the threat or use of nuclear weapons? There can be no doubt that, in a
matter of such importance for peace and the future of mankind, the treaty
solution remains the best means of achieving general disarmament and nuclear
disarmament in particular. But the characteristic consensualism of
international law cannot be limited either to a technique of contractual or
conventional engineering or to formalization by majority vote of the rules of
international law. The law of nuclear weapons is one of the branches of
international law which is inconceivable without a minimum of ethical
requirements expressing the values to which the members of the international



-63-

community as a whole subscribe. The survival of mankind and of civilization is
one of these values. It is not a question of substituting a moral order for the
legal order of positive law in the name of some higher or revealed order. The
moral requirements are not direct and positive sources of prescriptions or
obligations but they do represent a framework for the scrutiny and questioning

of the techniques and rules of conventional and consensual engineering. On the
great issues of mankind the requirements of positive law and of ethics make
common cause, and nuclear weapons, because of their destructive effects, are one
such issue. In these circumstances, is illegality a matter of opinio juris ? To
this question the Court gives an answer which some would consider dubitative,
whereas an answer in the affirmative, in my view, cannot be questioned and
prevails.

Traditionally, when an opinio juris is sought, the fact precedes the law in
the examination of the relations between the fact and the law: the analysis of
the facts determines the application of the rule of law. But can this hold good
in the present consultative procedure: the Court is in fact requested to go
back to the first principles which provide the foundation of the normative rule
(see Part Il below) before saying whether the combined interpretation of the
relevant rules results in the legality or illegality of the threat or use of
nuclear weapons. In other words, the Court is dealing with a case in which the
rule of law appears to precede the fact. The Court is rightly very rigorous and
very demanding when it is considering sanctioning the juridical consolidation of
a practice by way of an opinio juris . But does not the Court’s increasingly
frequent reference to the principles stated in the Charter and to the
resolutions and legal instruments of international organizations indicate a
solution of continuity? The recognition of the customary nature of the
principles contained in Article 2, paragraph 4, of the Charter and in the case
Military and paramilitary activities in and against Nicaragua constitutes in
fact a significant break with the earlier practice. Does not the repeated
proclamation of principles, regarded up to now as merely moral but of such
importance that the irreversible nature of their acceptance appears definitive,
constitute the advent of a constant and uniform practice ? It is on the basis of
these concrete considerations that such important principles as the prohibition
of genocide, the right to decolonization, the prohibition of the use of force,
and the theory of implicit jurisdictions have been incorporated in customary
law. In the present case it is this conviction, constantly affirmed and never
denied in principle in the facts, which indicates the incorporation of the
principle of the illegality of the threat or use of nuclear weapons in customary
law.

The second clause of paragraph E might prompt one to wonder whether the
Court did not try to avoid giving a clear answer to the basic question addressed
to it by the General Assembly. Much of the argumentation of the reasons for the
opinion is designed to establish that international law would not prohibit the
threat or use of nuclear weapons. Thus, the problem is to decide whether in its
handling of the General Assembly’s request the Court has not based its position
on a postulate: the equality of treatment to be accorded both to the principle
of legality and to the principle of illegality. This difficulty, in my view,
leads to an examination of the essential purpose of the question put, followed
by an examination of the second clause of paragraph E.
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The natural meaning of the words used in the General Assembly resolution
defines the purpose of the question: does international law authorize the
threat or use of nuclear weapons in any circumstance? Does the opinion answer
this question honestly when it speaks simultaneously, and most importantly on
the same footing, of "the legality or the illegality"?

In my view, the structure of the question implied a comprehensive analysis
of the law governing nuclear weapons within the framework of the limits set by
the purpose of the question.

Several delegations were uncomfortable with the structure of the General
Assembly’s question, partly because the question was unprecedented and partly
because of the scope of the matters dealt with in the first section of the
operative part of the opinion.

Firstly, the legal character of the question amply justifies the Court's
positive reaction to the General Assembly’s request. But the Court’s judicial
reply would appear enigmatic or even incoherent if the Court had not previously
provided the key to its reading. The opinion ought to have developed the
meaning of its implicit interpretation of the notion of "legal question". The
preparatory materials of the San Francisco Conference have little to say about
the attempts to define this notion. Can we take it that its meaning is to be
found in the data directly available to the mind or should we view this silence
as the expression of the jurist's unease when he has to grapple with the notion
of "question" as such.

The context of the present consultative procedure is unique in the history
of the universal jurisdiction. The General Assembly’s request has no connection
whatsoever with an international dispute or with a dispute born of a difference
of interpretation of a written and specific rule. The Court’s task is in fact a
complex one in the present case. The final conclusion, or to use the language
of the theatre, the dénouement, is for the Court to pronounce on the conformity
or non-conformity of an act, decision or fact with a higher normative rule; but
in order to do this the Court must first determine the presence or absence of
general and objective prescriptions (paragraphs A and B) and then justify the
legal nature of the principles thus identified and stated. In other words, to
parody Levi Strauss, the General Assembly is requesting the Court to try to
answer questions which no one asks. The inherent difficulty of this kind of
guestion lies in the scope of the reply which the Court wishes to give both in
the reasons and in the operative part (see para. 104). In this case, as pointed
out above, the Court gave equal treatment to the different aspects of the
problem of legality and illegality, devoting particular attention to the
qguestion of the absence of a prohibition on use.

Litteris verbis , resolution 49/75 does not request a legal opinion on the
lawfulness or prohibition of the threat or use of nuclear weapons. The General
Assembly invites the Court to go back to the first principles and to the most
general propositions which explain or may call into question the interpretation
that, in the absence of accepted rules as such which prohibit such acts,
discretionary freedom would be the norm. There was obviously no lack of
criticism of the structure of the question. The arguments put forward to
support the idea that the question was a bad one were based on two main grounds:
first, the obvious or absurd nature of the question, for the reply is not in
doubt: no rule authorizes in international law the threat or use of nuclear
weapons; second, such a question, which these critics regard as apparently
valid, would run the risk of leading to inadmissible conclusions in view of the
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judicial nature of the Court. By seeing fit on the one hand to respond to the
General Assembly’s request (last section of the operative part) and on the other
hand not to reformulate the terms of the question (see para. 20),
notwithstanding the slight difference between the English and French versions of
the text, the Court rejected the sophistry of fear of innovation. Such a
guestion does not amount to the questioning or a request for amendment of
positive law; nor was the Court asked to depart from its judicial function, for:

"The Court ... as an international judicial organ, is deemed to
take judicial notice of international law, and is therefore required
in a case falling under Article 53 of the Statute, as in any other
case, to consider on its own initiative all rules of international law
which may be relevant to the settlement of the dispute. It being the
duty of the Court itself to ascertain and apply the relevant law in
the given circumstances of the case, the burden of establishing or
proving rules of international law ... lies within the judicial
knowledge of the Court." ( 1.C.J. Reports 1974 , p. 9, para. 17, and
p. 181, para. 18.)

These considerations facilitate a better understanding of the meaning of
the notion of legal question and of the method followed by the Court in reply to
the General Assembly’s question, which does not in fact amount to a request or
guestion which would restrict the Court’'s reply to one alternative.

By addressing exhaustively all the aspects of the problem, the opinion
invests the legal question with a broad dimension. A question represents a
subject, a matter on which the knowledge of the relevant rule lacks certainty.
This uncertainty results from the inflationary proliferation of contradictory
propositions having a link to the subject submitted to the Court. The Court is
then invited to impose order on them by identifying the propositions clad in the
sanction of juridical normativity and by explaining, in terms of an opinio
juris , the normative status of various propositions. It is obvious that the
outcome of such a consultation cannot avoid producing a proposition of a general
character.

Secondly, the decision to accept the General Assembly’'s request for an
opinion, the subject of the first section of the operative part, confirms the
Court’s liberal interpretation of the right of access of authorized
international institutions to the consultative procedure. The case of the
request for an opinion submitted by the World Health Organization will in all
probability remain unusual, if not unique. Intrinsically, the purpose of WHO
resolution 46/40 could not give rise to criticism, since each institution is the
judge of its own competence. But when the question establishes a link of
conditionality between the Court's reply, if any, and the performance of the
preventive functions of primary health care, the specialized agency has
substituted a link of conditionality for the link of connectivity envisaged by
the Charter, the Statute and the relevant instruments of the World Health
Organization. The fact that the purpose of the question can be detached from
the Organization’s functions did not allow the Court, in conformity with the
rules of its own competence, to exercise its consultative function. This
connection to today’s opinion is not without interest; it is evident that the
same majority of States wanted to obtain from the General Assembly confirmation
of a request for a consultative opinion which contained defects capable of
justifying a decision by the Court not to reply. By referring to the WHO
request, the General Assembly revived memories of Article 14 of the Covenant of
the League of Nations. In the absence of a joinder of decisions, since each
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request is dealt with separately, the Court confirmed the magnitude of the
possible scope of the request for a consultative opinion submitted by the
General Assembly. Nevertheless, the limits of the access to the consultative
procedure are constituted by the legal nature of the purpose of the question
put. On the other hand, there is no effect on the well-established legal
precedent that a request seeking to obtain by the consultative method the
amendment of positive law amounts to a political question.

The conditions in which the Court discharged its task expose it to the
criticism that the professionals of judicial law will not fail to raise against
the whole of the second section of the operative part of the opinion. The
judicial reply stricto sensu is found in paragraph E; in fact, its purpose is to
declare the conformity or non-conformity of a pre-established rule. However,
orbiting around this judicial conclusion are a number of propositions whose
purpose is to state the justification or the questioning of the question which
lead to the true conclusion. This circumductory structure of the operative part
combined with the wording of paragraph E poses the problem of the actual
consistency of the judicial conclusion in the advisory opinion of the Court. It
is regrettable that the inherent difficulties of the very subject of nuclear
weapons were not taken advantage of by the Court in order to exercise its
judicial function more clearly and state the principle of illegality more
clearly by dividing the two clauses of paragraph E into two separate paragraphs.
A quick reading of the whole of the text of the opinion (reasons and operative
part) can give the impression of a Court setting itself up as a servant of legal
consultation. But on this question the Court was not requested to carry out
legal analyses whose use would be left to the discretion of the various parties.
The exercise of its consultative function imposes on the Court the duty to state
the law on the question put by the author of the request; the optional character
attached to the normative scope of an opinion does not however have the
consequence of changing the nature of the Court’'s judicial function. Its
"dictum" constitutes the interpretation of the rule of law in question, and to
violate the operative part of the dictum amounts to a failure to fulfil the
obligation to respect the law. It is always the case that, unlike a contentious
procedure concerning a dispute over subjective rights, the statement of the law
in a consultative procedure can necessarily not be limited to the alternatives
of permitted/prohibited; although complicated, the positive law must be stated
with clarity, a quality wanting in the second clause of paragraph E.

*

In my view, the second clause of paragraph E causes difficulties of
interpretation because of the problem of its intrinsic coherence in relation to
the rules of the law of armed conflict themselves, although its positive
dimension must be emphasized: the principle that the exercise of legitimate
self-defence is subject to the rule of law.

Paragraph E deals with the law of armed conflict and with humanitarian law,
the second branch of law applicable to the threat or use of nuclear weapons (see
para. 34). The law of armed conflict is a matter of written law, while the
so-called Martens principle performs a residual function.

Two consequences flow from this: firstly, this law of armed conflict
cannot be interpreted as containing lacunae capable of justifying a reluctant or
at least doubtful attitude; secondly, nuclear weapons cannot be used outside the
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context of the law of armed conflict. Since no State supported the principle of

a regime of non-law, the use of these weapons must be in conformity, from the
standpoint of the law, with the rules governing such conflict. In these
circumstances and on such an important question, there cannot be any doubt about
the validity of the principle of illegality in the law of armed conflict.

With regard to the substance of the law of armed conflict, the second
clause of operative paragraph E introduces the possibility of an exception to
the rules of the law of armed conflict by introducing a notion hitherto unknown
in this branch of international law: the "extreme circumstance of self-defence,
in which the very survival of a State would be at stake". Two criticisms must
be offered. Firstly, the Court makes an amalgamation of the rules of Charter of
the United Nations on the one hand and the law of armed conflict and
specifically the rules of humanitarian law on the other; whereas paragraph E
deals only with the law of armed conflict, and the right of self-defence belongs
in paragraph C. Rigorousness and clarity were necessary, failing a paragraph E
bis separate from paragraph E and the attachment of the notion of "extreme
circumstance of self-defence" to the more general problem of self-defence dealt
with in paragraph C. Paragraph C covers all the cases of the right to use force
by reference to the provisions of the Charter (Articles 2 and 4 and Article 51).
A priori nothing prohibits an interpretation giving precedence to the rules of
self-defence, including nuclear self-defence, over the rules of humanitarian
law, a difficulty which leads consequentially to the second criticism.
Secondly, the criticism is addressed to the acceptance of this concept of
"extreme circumstance of self-defence, in which the very survival of a State
would be at stake". There is no doubt that the meaning of this concept is
expressed in the normal meaning of the words, but this observation is not
sufficient for the purposes of legal qualification.

The principal difficulty of the interpretation of clause 2 of paragraph E
lies in the true nature of the exception of "extreme circumstance of
self-defence" to the application of humanitarian law and the law of armed
conflict. Neither the legal precedents of the Court or of any other
jurisdiction nor the doctrine offer any authority to confirm the existence of a
distinction between the general case of application of the rules of the law of
armed conflict and the exceptional case exempting a belligerent from fulfilling
the obligations imposed by those rules.

If such a rule must exist, it can be deduced only from the intention of the
States authors of and parties to these instruments. The fact that the case of
nuclear weapons was deliberately not addressed during the negotiation and
conclusion of the major conventions on the law of armed conflict has been
repeatedly stressed. Accordingly, it is difficult to see how these
plenipotentiaries could envisage exceptions of such importance to the principles
governing the law of armed conflict. These principles were intended to be
applied in all cases of conflict without any particular consideration of the
status of the parties to the conflict - whether they were victims or aggressors.
If an exceptional authorization had been envisaged, the authors of these
instruments could have referred to it, for example by incorporating limits or
exceptions to their universal application.

The distinction proposed by the Court would certainly be difficult to apply
and in the end would only render even more complicated a problem which is
already difficult to handle in law. O. Schachter has drawn up an inventory of
the cases in which, quite apart from any question of aggression, a State has
claimed the privilege of self-defence:
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"1l. The use of force to rescue political hostages believed to
face imminent danger of death or injury;

2. The use of force against officials or installations in a
foreign state believed to support terrorist acts directed against
nationals of the state claiming the right of defense;

3. The use of force against troops, planes, vessels, or
installations believed to threaten imminent attack by a state with
declared hostile intent;

4, The use of retaliatory force against a government or
military force so as to deter renewed attacks on the state taking such
action;

5. The use of force against a government that has provided arms
or technical support to insurgents in a third state;

6. The use of force against a government that has allowed its
territory to be used by military forces of a third state considered to
be a threat to the state claiming self-defense;

7. The use of force in the name of collective defense (or
counterintervention) against a government imposed by foreign forces
and faced with large-scale military resistance by many of its people.”
(O. Schachter, "Self-defense over the rule of law", AJlL. , 1989,
p. 271.)

The question is to decide which category the case of an extreme
circumstance of self-defence, in which the very survival of a State is at stake,
must be placed in order to justify recourse to the ultimate weapon and the
paralysis of the application of the rules of humanitarian law and the law
applicable in armed conflict. This question must be answered with a negative
assertion: the obligation of each belligerent to respect the rules of
humanitarian law applicable in armed conflict is in no way limited to the case
of self-defence; the obligation exists independently of the status of aggressor
or victim. Furthermore, no evidence of the existence of a "clean nuclear
weapon" was presented to the Court, and States merely argued that there was
indeed a problem of compatibility between the legality of the use of nuclear
weapons and the rules of humanitarian law. In my view, these criticisms strip
the exception of "extreme circumstance of self-defence" of all logical and
juridical foundation.

However, the respect in which | hold the Court prompts me to acknowledge
that the principal judicial organ of the United Nations was not unaware of these
criticisms or of the reproaches which the professionals of the juridical and
judicial worlds would certainly offer. But | still believe that the close
interrelationship of all the elements of this decision requires that the second
clause of paragraph E should be read in the light of paragraph C. It must be
acknowledged that in the final analysis the Court does affirm that the exercise
of legitimate self-defence cannot be envisaged outside the framework of the
rules of law. Paragraphs C and E define the prior legal constraints on the
exercise of this right under such conditions that, in the light of paragraphs C,

D and E, the legality of its exercise is more than improbable in actuality. The
most important element, however, is the ordering of the legal guarantees.
Paragraph E leaves open in these extreme circumstances the question of legality
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or illegality; it thus sets aside the possibility of creating predefined or
predetermined blocks of legality or illegality. A reply can be envisaged only

in concreto in the light of the conditions of the preceding paragraphs C and D.
This conclusion must be emphasized, for if the Court had addressed only one of
the alternatives, the solution of indirect legality, the second clause would

have nullified the purpose of the first clause. By addressing the two branches

of the question the Court opens the way to a debate on illegality and legality

in the eyes of international law, as the Nuremberg Tribunal had already stated:

"Whether action taken under the claim of self-defense was in fact
aggressive or defensive must ultimately be subject to investigation or
adjudication if international law is ever to be enforced."

(O. Schachter, ibid ., p. 262.)

This complicated construction definitely limits the unilateral exercise of
legitimate self-defence. Moreover, by reserving its definitive reply, therefore
in principle, the Court is creating a possible sphere of competence which had
been inconceivable hitherto owing to the effect of the combined mechanism of
unilateral qualification and the right of veto. The difficulty of the terms of
the problem did not, however, induce the Court to agree to assert the primacy of
the requirements of the survival of a State over the obligation to respect the
rules of international humanitarian law applicable in armed conflict.

In conclusion, if the two clauses of paragraph E had appeared as separate
paragraphs, | would have voted without hesitation in favour of the first clause
and, if the provisions of the Statute and the Rules of the Court so allowed, |
would have abstained on the second clause. The joinder of these two proposals
caused me to vote in all conscience in favour of the whole, for the essential
element of the law is safe and the prohibition of nuclear weapons is a question
of the responsibility of all and everyone, the Court having made its modest
contribution by questioning each subject and actor of international life on the
basis of the law. | hope that no jurisdiction will ever have to rule on the
basis of the second clause of paragraph E.

(Signed ) Raymond RANJEVA
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SEPARATE OPINION OF JUDGE FLEISCHHAUER

| have voted in favour of all of the Court's Conclusions as contained in
paragraph 105 of the Advisory Opinion, although these conclusions do not give a
complete and clear-cut answer to the question asked of the Court by the General
Assembly. In their incompleteness and vagueness the Court’s Conclusions — and
in particular their critical Point 2.E — rather reflect the terrible dilemma
that confronts persons and institutions alike which have to deal with the
guestion of the legality or otherwise of the threat or use of nuclear weapons in
international law. At present, international law is still grappling with, and
has not yet overcome, the dichotomy that exists between the international law
applicable in armed conflict and, in particular, the rules and principles of
humanitarian law, on the one side, with which principles and rules the use of
nuclear weapons — as the Court says in paragraph 95 of its Opinion — seems
scarcely reconcilable; and, on the other side, the inherent right of self-
defence which every State possesses as a matter of sovereign equality. That
basic right would be severely curtailed if for a State, victim of an attack with
nuclear, chemical or bacteriological weapons or otherwise constituting a deadly
menace for its very survival, nuclear weapons were totally ruled out as an
ultimate legal option in collective or individual self-defence.

1. In explaining my views more in detail, | would like to begin by
stating that, in my view, the Court is right in its reasoning that the
humanitarian rules and principles apply to nuclear weapons (para. 86) and in its
conclusion that

"A threat or use of nuclear weapons should also be compatible
with the requirements of the international law applicable in armed
conflict particularly those of the principles and rules of
international humanitarian law ..." (Point 2.D of the Conclusions.)

This is so, because of the intrinsically humanitarian character of those rules

and principles and in spite of the fact that they essentially evolved much

before nuclear weapons were invented. This finding is also not altered by the
fact that the Geneva Conferences, which were held after the appearance on the
international scene of nuclear weapons and which adopted the four Geneva
Conventions of 12 August 1949 on the Protection of War Victims as well as the
Protocol | of 8 June 1977 to those Conventions, did not address nuclear weapons
specifically. The same is true for other principles of the law applicable in

armed conflict, such as the principle of neutrality which likewise evolved much
before the advent of nuclear weapons.

2.  The rules and principles of humanitarian law applicable in armed
conflict are expression of the — as the Court puts it (para. 95) — "overriding
consideration of humanity" which is at the basis of international law and which
international law is expected to uphold and defend. The humanitarian rules and
principles remind States that whatever the weaponry used, notwithstanding the
regrettable inevitability of civilian losses in times of war, civilians might
never be the object of an attack. So far as combatants are concerned, weapons
may not be used that cause unnecessary suffering. Similarly, the respect for
the neutrality of States not participating in an armed conflict is a key element
of orderly relations between States. The nuclear weapon is, in many ways, the
negation of the humanitarian considerations underlying the law applicable in

English]
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armed conflict and of the principle of neutrality. The nuclear weapon cannot
distinguish between civilian and military targets. It causes immeasurable
suffering. The radiation released by it is unable to respect the territorial
integrity of a neutral State.

| therefore agree with the Court’s finding in the first paragraph of Point
2.E of the Conclusions, to the effect that

"the threat or use of nuclear weapons would generally be contrary to
the rules of international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law".

3. As the Court rightly sees it, the answer to the question asked of it
by the General Assembly does not lie alone in a finding that the threat or use
of nuclear weapons would be contrary to the rules of international law
applicable in armed conflict, and in particular the principles and rules of
humanitarian law. Through the use of the word "generally" in the first
paragraph of Point 2.E of the Conclusions and through the addition of the second
paragraph to that Point, the Court points to qualifications that apply or may
apply to its findings regarding irreconcilability between the use of nuclear
weapons and humanitarian law. The word "generally" limits the finding as such;
and according to the second paragraph,

"in view of the current state of international law, and the elements

of fact at its disposal, the Court cannot conclude definitively

whether the threat or use of nuclear weapons would be lawful or
unlawful in an extreme circumstance of self-defence, in which the very
survival of a State would be at stake".

To end the matter with the simple statement that recourse to nuclear weapons
would be contrary to international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law, would have meant that
the law applicable in armed conflict, and in particular the humanitarian law,
was given precedence over the inherent right of individual or collective self-
defence which every State possesses as a matter of sovereign equality and which
is expressly preserved in Article 51 of the Charter. That would be so because
if a State is the victim of an all-out attack by another State, which threatens
the very existence of the victimized State, recourse to the threat or use of
nuclear weapons in individual (if the victimized State is a nuclear-weapon

State) or collective (if the victim is a non-nuclear-weapon State allied to a
nuclear-weapon State) self-defence could be for the victimized State the last
and only alternative to giving itself up and surrender. That situation would in
particular exist if the attack is made by nuclear, bacteriological or chemical
weapons. It is true that the right of self-defence as protected by Article 51

of the Charter is not weapon-specific (para. 39 of the Considerations of the
Opinion). Nevertheless, the denial of the recourse to the threat or use of
nuclear weapons as a legal option in any circumstance could amount to a denial
of self-defence itself if such recourse was the last available means by way of
which the victimized State could exercise its right under Article 51 of the
Charter.

A finding that amounted to such a denial therefore would not, in my view,
have been a correct statement of the law; there is no rule in international law
according to which one of the conflicting principles would prevail over the
other. The fact that the attacking State itself would act in contravention of
international law, would not alter the situation. Nor would recourse to the
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Security Council, as mandated by Article 51, guarantee by itself an immediate
and effective relief.

4, It is true that the qualifying elements in Point 2.E of the
Conclusions have been couched by the Court in hesitating, vague and halting
terms. The first paragraph of Point 2.E does not explain what is to be
understood by " generally ... contrary to the rules of international law
applicable in armed conflict" (emphasis added), and the wording of the second
paragraph of Point 2.E avoids to take a position when it says that,

"in view of the current state of international law, and of the
elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake".

Nor is the reasoning of the Court in the considerations of its Opinion leading
up to the qualifications of the main finding in Point 2.E very clear. As far as
the term "generally" in the first paragraph of Point 2.E of the Conclusions is
concerned, the Court’s explanations in paragraph 95 of its Opinion are limited
to the statement

"that it [i.e. the Court] does not have sufficient elements to enable
it to conclude with certainty that the use of nuclear weapons would
necessarily be at variance with the principles and rules of law
applicable in armed conflict in any circumstance".

The considerations leading to the second paragraph of Point 2.E are contained in
paragraph 96. They refer to Article 51 of the Charter, the State practice
referred to as "policy of deterrence" and the reservations which certain
nuclear-weapon States have appended to the undertakings they have given, notably
under the Protocols to the Treaties of Tlatelolco and Rarotonga, and also under
the declarations made by them in connection with the extension of the Treaty on
the Non-Proliferation of Nuclear Weapons (para. 59 of the Opinion). The
hesitating terms in which the Court has couched the qualifying elements in

Point 2.E of the Conclusions witness, in my view, the legal and moral

difficulties of the territory into which the Court has been led by the question
asked of it by the General Assembly.

5. Nevertheless, the Court, by acknowledging in the considerations of its
Opinion as well as in Point 2.E of the Conclusions the possibility of qualifying
elements, made it possible for me to vote in favour of that particularly
important point of its Conclusions. The Court could however — and in my view
should — have gone further. My view on this is the following:

The Principles and rules of the humanitarian law and the other principles
of law applicable in armed conflict, such as the principle of neutrality on the
one side and the inherent right of self-defence on the other, which are through
the very existence of the nuclear weapon in sharp opposition to each other, are
all principles and rules of law. None of these principles and rules is above
the law, they are of equal rank in law and they can be altered by law. They are
justiciable. Yet international law has so far not developed — neither in
conventional nor in customary la w — a norm on how these principles can be
reconciled in the face of the nuclear weapon. As | stated above (para. 3 of
this Separate Opinion), there is no rule giving prevalence of one over the other
of these principles and rules. International politics have not yet produced a
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system of collective security of such perfection that it could take care of the
dilemma, swiftly and efficiently.

In view of their equal ranking this means that, if the need arises, the
smallest common denominator between the conflicting principles and rules has to
be found. This means in turn that, although recourse to nuclear weapons is
scarcely reconcilable with humanitarian law applicable in armed conflict as well
as the principle of neutrality, recourse to such weapons could remain a
justified legal option in an extreme situation of individual or collective self-
defence in which the threat or use of nuclear weapons is the last resort against
an attack with nuclear, chemical or bacteriological weapons or otherwise
threatening the very existence of the victimized State.

The same result is reached if, in the absence of a conventional or a
customary rule for the conciliation of the conflicting legal principles and
rules, it is accepted that the third category of law which the Court has to
apply by virtue of Article 38 of its Statute, i.e. the general principles of law
recognized in all legal systems, contains a principle to the effect that no
legal system is entitled to demand the self-abandonment, the suicide, of one of
its subjects. Much can be said, in my view, in favour of the applicability of
such a principle in all modern legal systems and consequently also in
international law.

Whichever of the two lines of reasoning is followed, the result that the
smallest common denominator, as | see it, is the guiding factor in the solution
of the conflict created by the nuclear weapon between the law applicable in
armed conflict and the right of self-defence, is confirmed by the important role
played by the policy of deterrence during all the years of the Cold War in State
practice of nuclear-weapon States as well as in the practice of non-nuclear-
weapon States, supporting or tolerating that policy. Even after the end of the
Cold War the policy of deterrence has not altogether been abandoned, if only in
order to maintain the balance of power among nuclear-weapon States and in order
to deter non-nuclear-weapon States from acquiring and threatening or using
nuclear weapons. Nuclear-weapon States have found it necessary to continue
beyond the end of the Cold War the reservations they have made to the
undertakings they have given, notably to the Treaties of Tlatelolco and
Rarotonga (para. 59 of the Opinion), and to add similar reservations under the
declarations given by them in connection with the unlimited extension of the
Non-Proliferation Treaty. These reservations are tolerated by the non-nuclear
parties concerned as well as, in the case of the unlimited extension of the Non-
Proliferation Treaty, by the Security Council. Of course, as the Court itself
has stated ( North Sea Continental Shelf, Judgment, I.C.J. Reports 1969
p. 44), not every act habitually performed or every attitude taken over a
prolonged period of time by a plurality of States is a practice relevant for the
determination of the state of the law. In the words of the Court:

"There are many international acts, e.g., in the field of
ceremonial and protocol, which are performed almost invariably, but
which are motivated only by considerations of courtesy, convenience or
tradition, and not by any sense of legal duty." ( Ibid. )

But the practice embodied in the policy of deterrence is based specifically on

the right of individual or collective self-defence and so are the reservations

to the guarantees of security. The States which support or which tolerate that
policy and those reservations are aware of this. So was the Security Council
when it adopted resolution 984 (1995). Therefore, the practice which finds

, p. 3 at
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expression in the policy of deterrence, in the reservations to the security
guarantees and in their toleration, must be regarded as State practice in the
legal sense.

6. For a recourse to nuclear weapons to be lawful, however, not only
would the situation have to be an extreme one, but the conditions on which the
lawfulness of the exercise of self-defence generally depends would also always

have to be met. These conditions comprise, as the Opinion states expressis
verbis (para. 41) that there must be proportionality. The need to comply with
the proportionality principle must not a priori rule out recourse to nuclear

weapons; as the Opinion states (para. 42): "The proportionality principle may
thus not in itself exclude the use of nuclear weapons in all circumstances."
The margin that exists for considering that a particular threat or use of
nuclear weapons could be lawful is therefore extremely narrow.

The present state of international law does not permit a more precise
drawing of the border-line between unlawfulness and lawfulness of recourse to
nuclear weapons.

7. In the long run the answer to the conflict which the invention of the
nuclear weapon entailed between highest values and most basic needs of the
community of States, can only lie in effective reduction and control of nuclear
armaments and an improved system of collective security. This is why | have
supported Point 2.F of the Conclusions of the Opinion on the existence of a
general obligation of States to pursue in good faith and bring to a conclusion
negotiations leading to nuclear disarmament in all its aspects under strict and
effective international control — although this pronouncement goes, strictly
speaking, beyond the question asked of the Court.

(Signed ) Carl-August FLEISCHHAUER
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DISSENTING OPINION OF VICE-PRESIDENT SCHWEBEL

More than any case in the history of the Court, this proceeding presents a
titanic tension between State practice and legal principle. It is accordingly
the more important not to confuse the international law we have with the
international law we need. In the main, the Court's Opinion meets that test. |
am in essential though not entire agreement with much of it, and shall, in this
opinion, set out my differences. Since however | profoundly disagree with the
Court’s principal and ultimate holding, | regret to be obliged to dissent.

The essence of the problem is this. Fifty years of the practice of States
does not debar, and to that extent supports, the legality of the threat or use
of nuclear weapons in certain circumstances. At the same time, principles of
international humanitarian law which antedate that practice govern the use of
all weapons including nuclear weapons, and it is extraordinarily difficult to
reconcile the use — at any rate, some uses — of nuclear weapons with the
application of those principles.

One way of surmounting the antinomy between practice and principle would be
to put aside practice. That is what those who maintain that the threat or use
of nuclear weapons is unlawful in all circumstances do. Another way is to put
aside principle, to maintain that the principles of international humanitarian
law do not govern nuclear weapons. That has not been done by States, including
the nuclear-weapon States, in these proceedings nor should it be done. These
principles — essentially proportionality in the degree of force applied,
discrimination in the application of force as between combatants and civilians,
and avoidance of unnecessary suffering of combatants — evolved in the pre-
nuclear age. They do not easily fit the use of weaponry having the
characteristics of nuclear weapons. At the same time, it is the fact that the
nuclear Powers and their allies have successfully resisted applying further
progressive development of humanitarian law to nuclear weapons; the record of
the conferences that concluded the Geneva Conventions of 1949 and its Additional
Protocols of 1977 establishes that. Nevertheless to hold that inventions in
weaponry that post-date the formation of such fundamental principles are not
governed by those principles would vitiate international humanitarian law. Nor
is it believable that in fashioning these principles the international community
meant to exclude their application to post-invented weaponry. The Martens
Clause implies the contrary.

Before considering the extent to which the chasm between practice and
principle may be bridged — and is bridged by the Court’s Opinion — observations
on their content are in order.

State Practice

State practice demonstrates that nuclear weapons have been manufactured and
deployed by States for some 50 years; that in that deployment inheres a threat
of possible use; and that the international community, by treaty and through
action of the United Nations Security Council, has, far from proscribing the
threat or use of nuclear weapons in all circumstances, recognized in effect or
in terms that in certain circumstances nuclear weapons may be used or their use
threatened.
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Not only have the nuclear Powers avowedly and for decades, with vast effort
and expense, manufactured, maintained and deployed nuclear weapons. They have
affrmed that they are legally entitled to use nuclear weapons in certain
circumstances and to threaten their use. They have threatened their use by the
hard facts and inexorable implications of the possession and deployment of
nuclear weapons; by a posture of readiness to launch nuclear weapons 365 days a
year, 24 hours of every day; by the military plans, strategic and tactical,
developed and sometimes publicly revealed by them; and, in a very few
international crises, by threatening the use of nuclear weapons. In the very
doctrine and practice of deterrence, the threat of the possible use of nuclear
weapons inheres.

This nuclear practice is not a practice of a lone and secondary persistent
objector. This is not a practice of a pariah Government crying out in the
wilderness of otherwise adverse international opinion. This is the practice of
five of the world’'s major Powers, of the permanent Members of the Security
Council, significantly supported for almost 50 years by their allies and other
States sheltering under their nuclear umbrellas. That is to say, it is the
practice of States — and a practice supported by a large and weighty number of
other States — that together represent the bulk of the world’s military and
economic and financial and technological power and a very large proportion of
its population. This practice has been recognized, accommodated and in some
measure accepted by the international community. That measure of acceptance is
ambiguous but not meaningless. It is obvious that the alliance structures that
have been predicated upon the deployment of nuclear weapons accept the legality
of their use in certain circumstances. But what may be less obvious is the
effect of the Non-Proliferation Treaty and the structure of negative and
positive security assurances extended by the nuclear Powers and accepted by the
Security Council in pursuance of that Treaty, as well as of reservations by
nuclear Powers adhering to regional treaties that govern the possession,
deployment and use of nuclear weapons.

The Nuclear Non-Proliferation Treaty

The Treaty on the Non-Proliferation of Nuclear Weapons, concluded in 1968
and indefinitely extended by 175 States Parties in 1995, is of paramount
importance. By the terms of Article |, "Each nuclear-weapon State Party to the
Treaty undertakes not to transfer to any recipient whatsoever nuclear
weapons ... or control over such weapons" nor to assist "any non-nuclear weapon
State to manufacture or otherwise acquire nuclear weapons ...". By the terms of
Article I, each non-nuclear weapon State undertakes not to receive nuclear
weapons and not to manufacture them. Article Il provides that each non-
nuclear-weapon State shall accept safeguards to be negotiated with the
International Atomic Energy Agency with a view to preventing diversion of
nuclear energy from peaceful uses to nuclear weapons. Article IV preserves the
right of all Parties to develop peaceful uses of nuclear energy, and Article V
provides that potential benefits from peaceful applications of nuclear
explosions will be made available to non-nuclear weapon States Party.

Article VI provides:

"Each of the Parties to the Treaty undertakes to pursue
negotiations in good faith on effective measures relating to cessation
of the nuclear arms race at an early date and to nuclear disarmament,
and on a treaty on general and complete disarmament under strict and
effective international control."
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Article VII provides:

"Nothing in this Treaty affects the right of any group of States
to conclude regional treaties in order to assure the total absence of
nuclear weapons in their respective territories."

Article VIII is an amendment clause. Article IX provides that the Treaty shall

be open to all States and that, for the purposes of the Treaty, "a nuclear-
weapon State is one which has manufactured and exploded a nuclear weapon or
other nuclear explosive device prior to 1 January 1967". Article X is an
extraordinary withdrawal clause which also contains provision on the basis of
which a conference of the Parties may be called to extend the Treaty.

The NPT is thus concerned with the possession rather than the use of
nuclear weapons. It establishes a fundamental distinction between States
possessing, and States not possessing, nuclear weapons, and a balance of
responsibilities between them. It recognizes the possibility of the presence of
nuclear weapons in territories in which their total absence has not been
prescribed. Nothing in the Treaty authorizes, or prohibits, the use or threat
of use of nuclear weapons. However, the Treaty recognizes the legitimacy of the
possession of nuclear weapons by the five nuclear Powers, at any rate until the
achievement of nuclear disarmament. In 1968, and in 1995, that possession was
notoriously characterized by the development, refinement, maintenance and
deployment of many thousands of nuclear weapons. If nuclear weapons were not
maintained, they might be more dangerous than not; if they were not deployed,
the utility of possession would be profoundly affected. Once a Power possesses,
maintains and deploys nuclear weapons and the means of their delivery, it places
itself in a posture of deterrence.

What does the practice of such possession of nuclear weapons thus import?
Nuclear Powers do not possess nuclear arms to no possible purpose. They develop
and maintain them at vast expense; they deploy them in their delivery vehicles;
and they made and make known their willingness to use them in certain
circumstances. They pursue a policy of deterrence, on which the world was on
notice when the NPT was concluded and is on notice today. The policy of
deterrence differs from that of the threat to use nuclear weapons by its
generality. But if a threat of possible use did not inhere in deterrence,
deterrence would not deter. If possession by the five nuclear Powers is lawful
until the achievement of nuclear disarmament; if possession is the better part
of deterrence; if deterrence is the better part of threat, then it follows that
the practice of States — including their treaty practice — does not absolutely
debar the threat or use of nuclear weapons.

Thus the regime of the Non-Proliferation Treaty constitutes more than
acquiescence by the non-nuclear States in the reality of possession of nuclear
weapons by the five nuclear Powers. As the representative of the United Kingdom
put it in the oral hearings, "The entire structure of the Non-Proliferation
Treaty ... presupposes that the parties did not regard the use of nuclear
weapons as being proscribed in all circumstances." To be sure, the acquiescence
of most non-nuclear weapon States in the fact of possession of nuclear weapons
by the five nuclear Powers — and the ineluctable implications of that fact —
have been accompanied by vehement protest and reservation of rights, as
successive resolutions of the General Assembly show. It would be too much to
say that acquiescence in this case gives rise to opinio juris establishing the
legality of the threat or use of nuclear weapons. What it — and the State
practice described — does do is to abort the birth or survival of opinio juris
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to the contrary. Moreover, there is more than the practice so far described and
the implications of the Nuclear Non-Proliferation Treaty to weigh.

Negative and Positive Security Assurances Endorsed by the Security Council

In connection with the conclusion of the Treaty in 1968 and its indefinite
extension in 1995, three nuclear Powers in 1968 and five in 1995 extended
negative and positive security assurances to the non-nuclear States Parties to
the NPT. In resolution 984 (1995), co-sponsored by the five nuclear Powers, and
adopted by the Security Council on 11 April 1995 by unanimous vote,

"The Security Council ,

Recognizing  the legitimate interest of non-nuclear-weapon States
Parties 10 the Treaty on the Non-Proliferation of Nuclear Weapons to
receive security assurances,

Taking into consideration the legitimate concern of non-nuclear
weapon States that, in conjunction with their adherence to the Treaty
on the Non-Proliferation of Nuclear Weapons, further appropriate
measures be undertaken to safeguard their security,

Considering further that, in accordance with the relevant
provisions of the Charier of the United Nations, any aggression with
the use of nuclear weapons would endanger international peace and
security,

1. Takes note  with appreciation of the statements made by each
of the nuclear-weapon States ..., in which they give security
assurances against the use of nuclear weapons to non-nuclear weapon
States that are Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons;

2. Recognizes  the legitimate interest of non-nuclear-weapon
States Parties T0 the Treaty on the Non-Proliferation of Nuclear
Weapons to receive assurances that the Security Council, and above all
its nuclear-weapon State permanent members, will act immediately in
accordance with the relevant provisions of the Charter of the United
Nations, in the event that such States are the victim of an act of, or
object of a threat of, aggression in which nuclear weapons are used;

3. Recognizes further that, in case of aggression with nuclear
weapons or The threat of such aggression against a non-nuclear-weapon
State Party to the Treaty on the Non-Proliferation of Nuclear Weapons,
any State may bring the matter immediately to the attention of the
Security Council to enable the Council to take urgent action to
provide assistance, in accordance with the Charter, to the State
victim of an act of, or object of a threat of, such aggression; and
recognizes also that the nuclear-weapon State permanent members of the
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Security Council will bring the matter immediately to the attention of
the Council and seek Council action to provide, in accordance with the
Charter, the necessary assistance to the State victim;

7. Welcomes the intention expressed by certain States that they
will provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on the
Non-Proliferation of Nuclear Weapons that is a victim of an act of, or
an object of a threat of, aggression in which nuclear weapons are
used;

9. Reaffirms the inherent right, recognized under Article 51 of
the Charter, of individual and collective self-defence if an armed
attack occurs against a member of the United Nations, until the
Security Council has taken measures necessary to maintain
international peace and security;

It is plain — especially by the inclusion of operative paragraph 9 in its
context — that the Security Council, in so taking note "with appreciation" in
operative paragraph 1 of the negative security assurances of the nuclear Powers,
and in so welcoming in operative paragraph 7 "the intention expressed" by the
positive security assurances of the nuclear Powers, accepted the possibility of
the threat or use of nuclear weapons, particularly to assist a non-nuclear-
weapon State that, in the words of paragrap h 7 — "is a victim of an act of, or
an object of a threat of, aggression in which nuclear weapons are used".

This is the plainer in view of the terms of the unilateral security
assurances made by four of the nuclear-weapon States which are, with the
exception of those of China, largely concordant. They expressly contemplate the
use of nuclear weapons in specified circumstances. They implicitly do not debar
the use of nuclear weapons against another nuclear Power (or State not party to
the NPT), and explicitly do not debar their use against a nuclear-non-weapon
State Party that acts in violation of its obligations under the NPT.

For example, the United States reaffirms that it will not use nuclear
weapons against non-nuclear weapon States Parties to the NPT

"except in the case of an invasion or other attack on the United
States ... its armed forces, its allies, or on a State towards which
it has a security commitment, carried out or sustained by such a
non-nuclear-weapon State in association or alliance with a nuclear-
weapon State".

The exception clearly contemplates the use of nuclear weapons in the specified
exceptional circumstances. The United States assurances add: “parties to the
Treaty on the Non-Proliferation of Nuclear Weapons must be in compliance" with
"their obligations under the Treaty" in order to be "eligible for any benefits

of adherence to the Treaty". The United States further "affirms its intention

to provide or support immediate assistance" to any non-nuclear-weapon State
"that is a victim of an act of, or an object of a threat of, aggression in which
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nuclear weapons are used". It reaffirms the inherent right of individual or
collective self-defence under Article 51 of the Charter "if an armed attack,
including a nuclear attack, occurs against a Member of the United Nations ...".
Such affirmations by it — and their unanimous acceptance by the Security
Council — demonstrate that nuclear Powers have asserted the legality and that
the Security Council has accepted the possibility of the threat or use of
nuclear weapons in certain circumstances.

Other Nuclear Treaties

As the Court’s Opinion recounts, a number of treaties in addition to the
NPT limit the acquisition, manufacture, and possession of nuclear weapons;
prohibit their deployment or use in specified areas; and regulate their testing.
The negotiation and conclusion of these treaties only makes sense in the light
of the fact that the international community has not comprehensively outlawed
the possession, threat or use of nuclear weapons in all circumstances, whether
by treaty or through customary international law. Why conclude these treaties
if their essence is already international law, indeed, as some argue, jus
cogens?

The fact that there is no comprehensive treaty proscribing the threat or
use of nuclear weapons in all circumstances is obvious. Yet it is argued that
the totality of this disparate treaty-making activity demonstrates an emergent
opinio juris in favour of the comprehensive outlawry of the threat or use of
nuclear weapons; that, even if nuclear weapons were not outlawed decades ago,
they are today, or are on the verge of so becoming, by the cumulation of such
treaties as well as resolutions of the United Nations General Assembly.

The looseness of that argument is no less obvious. Can it really be
supposed that, in recent months, nuclear Powers have adhered to a protocol to
the Treaty of Raratonga establishing a nuclear-free zone in the South Pacific
because they believe that the threat or use of nuclear weapons already is
outlawed in all circumstances and places, there as elsewhere? Can it really be
believed that as recently as 15 December 1995, at Bangkok, States signed a
Treaty on the South-East Asia Nuclear-Weapon-Free Zone, and on 11 April 1996 the
States of Africa took the considerable trouble to conclude at Cairo a treaty for
the creation of a nuclear-weapons-free zone in Africa, on the understanding that
by dint of emergent opinio juris customary international law already requires
that all zones of the world be nuclear-free?

On the contrary, the various treaties relating to nuclear weapons confirm
what the practice described above imports: the threat or use of nuclear weapons
is not — certainly, not yet — prohibited in all circumstances, whether by treaty
or customary international law. This is the clearer in the light of the terms
of the Treaty of Tlatelolco for the Prohibition of Nuclear Weapons in Latin
America of 14 February 1967 and the declarations that accompanied adherence to
an Additional Protocol under the Treaty of the five nuclear-weapon States. All
of the five nuclear-weapon States in so adhering undertook not to use or
threaten to use nuclear weapons against the Contracting Parties to the Treaty.
But they subjected their undertakings to the possibility of the use of nuclear
weapons in certain circumstances, as recounted above in paragraph 59 of the
Court’'s Opinion. None of the Contracting Parties to the Tlatelolco Treaty
objected to the declarations of the five nuclear-weapon States, which is to say
that the Contracting Parties to the Treaty recognized the legality of the use of
nuclear weapons in certain circumstances.



-81-

Resolutions of the General Assembly

In its opinion, the Court concludes that the succession of resolutions of
the General Assembly on nuclear weapons "still fall short of establishing the
existence of an opinio juris on the illegality of the use of such weapons". In
my view, they do not begin to do so. The seminal resolution,
resolution 1653 (XVI) of 24 November 1961, declares that the use of nuclear
weapons is "a direct violation of the Charter of the United Nations" and "is
contrary to the rules of international law and to the laws of humanity”, and
that any State using nuclear weapons is to be considered "as committing a crime
against mankind and civilization". It somewhat inconsistently concludes by
requesting consultations to ascertain views on the possibility of convening a
conference for signing a convention on the prohibition of the use of nuclear
weapons for war purposes. Resolution 1653 (XVI) was adopted by a vote of 55 to
20, with 26 abstentions. Four of the five nuclear Powers voted against it.
Succeeding resolutions providing, as in resolution 36/92 |, that "the use or
threat of use of nuclear weapons should ... be prohibited ...", have been
adopted by varying majorities, in the teeth of strong, sustained and
gualitatively important opposition. Any increase in the majority for such
resolutions is unimpressive, deriving in some measure from an increase in the
membership of the Organization. The continuing opposition, consisting as it
does of States that bring together much of the world's military and economic
power and a significant percentage of its population, more than suffices to
deprive the resolutions in question of legal authority.

The General Assembly has no authority to enact international law. None of
the General Assembly’s resolutions on nuclear weapons are declaratory of
existing international law. The General Assembly can adopt resolutions
declaratory of international law only if those resolutions truly reflect what
international law is. If a resolution purports to be declaratory of
international law, if it is adopted unanimously (or virtually so, qualitatively
as well as quantitively) or by consensus, and if it corresponds to State
practice, it may be declaratory of international law. The resolutions of which
resolution 1653 is the exemplar conspicuously fail to meet these criteria.
While purporting to be declaratory of international law (yet calling for
consultations about the possibility of concluding a treaty prohibition of what
is so declared), they not only do not reflect State practice, they are in
conflict with it, as shown above. Forty-six States voted against or abstained
upon the resolution, including the majority of the nuclear Powers. It is wholly
unconvincing to argue that a majority of the Members of the General Assembly can
"declare" international law in opposition to such a body of State practice and
over the opposition of such a body of States. Nor are these resolutions
authentic interpretations of principles or provisions of the United Nations
Charter. The Charter contains not a word about particular weapons, about
nuclear weapons, about jus in bello . To declare the use of nuclear weapons a
violation of the Charter is an innovative interpretation of it, which cannot be
treated as an authentic interpretation of Charter principles or provisions
giving rise to obligations binding on States under international law. Finally,
the repetition of resolutions of the General Assembly in this vein, far from
giving rise, in the words of the Court, to "the nascent opinio juris
demonstrates what the law is not. When faced with continuing and significant
opposition, the repetition of General Assembly resolutions is a mark of
ineffectuality in law formation as it is in practical effect.

, rather



-82-
Principles of International Humanitarian Law

While it is not difficult to conclude that the principles of international
humanitarian law — above all, proportionality in the application of force, and
discrimination between military and civilian targets — govern the use of nuclear
weapons, it does not follow that the application of those principles to the
threat or use of nuclear weapons "in any circumstance" is easy. Cases at the
extremes are relatively clear; cases closer to the centre of the spectrum of
possible uses are less so.

At one extreme is the use of strategic nuclear weapons in quantities
against enemy cities and industries. This so-called "countervalue" use (as
contrasted with "counterforce" uses directly only against enemy nuclear forces
and installations) could cause an enormous number of deaths and injuries,
running in some cases into the millions; and, in addition to those immediately
affected by the heat and blast of those weapons, vast numbers could be affected,
many fatally, by spreading radiation. Large-scale "exchanges" of such nuclear
weaponry could destroy not only cities but countries, and render continents,
perhaps the whole of the earth, uninhabitable, if not at once then through
longer-range effects of nuclear fallout. It cannot be accepted that the use of
nuclear weapons on a scale which would — or could — result in the deaths of many
millions in indiscriminate inferno and by far-reaching fallout, have profoundly
pernicious effects in space and time, and render uninhabitable much or all of
the earth, could be lawful.

At the other extreme is the use of tactical nuclear weapons against
discrete military or naval targets so situated that substantial civilian
casualties would not ensue. For example, the use of a nuclear depth-charge to
destroy a nuclear submarine that is about to fire nuclear missiles, or has fired
one or more of a number of its nuclear missiles, might well be lawful. By the
circumstance of its use, the nuclear depth-charge would not give rise to
immediate civilian casualties. It would easily meet the test of
proportionality; the damage that the submarine’s missiles could inflict on the
population and territory of the target State would infinitely outweigh that
entailed in the destruction of the submarine and its crew. The submarine’s
destruction by a nuclear weapon would produce radiation in the sea, but far less
than the radiation that firing of its missiles would produce on and over land.
Nor is it as certain that the use of a conventional depth-charge would discharge
the mission successfully; the far greater force of a nuclear weapon could ensure
destruction of the submarine whereas a conventional depth-charge might not.

An intermediate case would be the use of nuclear weapons to destroy an
enemy army situated in a desert. In certain circumstances, such a use of
nuclear weapons might meet the tests of discrimination and proportionality; in
others not. The argument that the use of nuclear weapons is inevitably
disproportionate raises troubling questions, which the British Attorney General
addressed in the Court’'s oral proceedings in these terms:

"If one is to speak of 'disproportionality’, the question arises:
disproportionate to what? The answer must be 'to the threat posed to
the victim State’. It is by reference to that threat that
proportionality must be measured. So one has to look at all the
circumstances, in particular the scale, kind and location of the
threat. To assume that any defensive use of nuclear weapons must be
disproportionate, no matter how serious the threat to the safety and
the very survival of the State resorting to such use, is wholly
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unfounded. Moreover, it suggests an overbearing assumption by the
critics of nuclear weapons that they can determine in advance that no
threat, including a nuclear, chemical or biological threat, is ever

worth the use of any nuclear weapon. It cannot be right to say that
if an aggressor hits hard enough, his victim loses the right to take
the only measure by which he can defend himself and reverse the
aggression. That would not be the rule of law. It would be an
aggressor’s charter."

For its part, the body of the Court's Opinion is cautious in treating
problems of the application of the principles of international humanitarian law
to concrete cases. It evidences a measure of uncertainty in a case in which the
tension between State practice and legal principle is unparalleled. It
concludes, in Paragraph 2E of the dispositif, that,

"It follows from the above-mentioned requirements that the threat
or use of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflict, and in particular the
principles and rules of international humanitarian law."

That conclusion, while imprecise, is not unreasonable. The use of nuclear
weapons is, for the reasons examined above, exceptionally difficult to reconcile
with the rules of international law applicable in armed conflict, particularly
the principles and rules of international humanitarian law. But that is by no
means to say that the use of nuclear weapons, in any and all circumstances,
would necessarily and invariably conflict with those rules of international law.

On the contrary, as the dispositif in effect acknowledges, while they might
"generally" do so, in specific cases they might not. It all depends upon the
facts of the case.

Extreme Circumstances of Self-Defence and State Survival

The just-quoted first paragraph of Paragraph 2E of the holdings is followed
by the Court's ultimate, paramount — and sharply controverted — conclusion in
the case, narrowly adopted by the President’s casting vote:

"However, in view of the current state of international law, and
of the elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake."

This is an astounding conclusion to be reached by the International Court
of Justice. Despite the fact that its Statute "forms an integral part" of the
United Nations Charter, and despite the comprehensive and categorical terms of
Article 2, paragraph 4, and Article 51 of that Charter, the Court concludes on
the supreme issue of the threat or use of force of our age that it has no
opinion. In "an extreme circumstance of self-defence, in which the very
survival of a State would be at stake", the Court finds that international law
and hence the Court have nothing to say. After many months of agonizing
appraisal of the law, the Court discovers that there is none. When it comes to
the supreme interests of State, the Court discards the legal progress of the
Twentieth Century, puts aside the provisions of the Charter of the United
Nations of which it is "the principal judicial organ”, and proclaims, in terms
redolent of Realpolitik , its ambivalence about the most important provisions of
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modern international law. If this was to be its ultimate holding, the Court
would have done better to have drawn on its undoubted discretion not to render
an Opinion at all.

Neither predominant legal theory (as most definitively developed by
Lauterpacht in The Function of Law in the International Community , 1933) nor the
precedent of this Court admit a holding of non liguet , still less a holding — or
inability to hold — of such a fundamental character. Lauterpacht wrote most
pertinently (and, as it has turned out, presciently):

"There is not the slightest relation between the content of the right
to self-defence and the claim that it is above the law and not
amenable to evaluation by law. Such a claim is self-contradictory,
inasmuch as it purports to be based on legal right, and as, at the
same time, it dissociates itself from regulation and evaluation by the
law. Like any other dispute involving important issues, so also the
question of the right of recourse to war in self-defence is in itself
capable of judicial decision ..." (At p. 180.)

Indeed, the drafters of the Statute of the Permanent Court of International

Justice crafted the provisions of Article 38 of its Statute — provisions which

Article 38 of the Statute of this Court maintains — in order, in the words of

the President of the Advisory Committee of Jurists, to avoid "especially the

blind alley of non liguet ". To do so, they adopted the Root-Phillimore proposal
to empower the Court to apply not only international conventions and

international custom but "the general principles of law recognized by civilized
nations". (Permanent Court of International Justice, Advisory Committee of

Jurists, Procés-Verbaux of the Proceedings of the Committee , June 16th-
July 24th, 1920, The Hague, 1920, pp. 332, 344. See also pp. 296 ("A rule must
be established to meet this eventuality, to avoid the possibility of the Court
declaring itself incompetent ( non liguet ) though lack of applicable rules");
307-320, and 336 (the reference to general principles "was necessary to meet the
possibility of a non-liquet ").

Moreover, far from justifying the Court’s inconclusiveness, contemporary
events rather demonstrate the legality of the threat or use of nuclear weapons
in extraordinary circumstances.

Desert Storm

The most recent and effective threat of the use of nuclear weapons took
place on the eve of "Desert Storm". The circumstances merit exposition, for
they constitute a striking illustration of a circumstance in which the perceived
threat of the use of nuclear weapons was not only eminently lawful but intensely
desirable.

Irag, condemned by the Security Council for its invasion and annexation of
Kuwait and for its attendant grave breaches of international humanitarian law,
had demonstrated that it was prepared to use weapons of mass destruction. It
had recently and repeatedly used gas in large quantities against the military
formations of Iran, with substantial and perhaps decisive effect. It had even
used gas against its own Kurdish citizens. There was no ground for believing
that legal or humanitarian scruple would prevent it from using weapons of mass
destruction — notably chemical, perhaps bacteriological or nuclear weapons —
against the coalition forces arrayed against it. Moreover, it was engaged in
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extraordinary efforts to construct nuclear weapons in violation of its
obligations as a Party to the Non-Proliferation Treaty.

General Norman Schwarzkopf stated on 10 January 1996 over national public
television in the United States on " Frontline "

"My nightmare scenario was that our forces would attack into Iraq
and find themselves in such a great concentration that they became
targeted by chemical weapons or some sort of rudimentary nuclear
device that would cause mass casualties.

That's exactly what the Iraqis did in the Iran-lraq war. They
would take the attacking masses of the lIranians, let them run up
against their barrier system, and when there were thousands of people
massed against the barrier system, they would drop chemical weapons on
them and kill thousands of people." ( Frontline , Show #1408, "The Gulf
War," Transcript of Journal Graphics, Inc., Part Il , p. 5)

To exorcise that nightmare, the United States took action as described by
then Secretary of State James A. Baker in the following terms, in which he
recounts his climactic meeting of 9 January 1990 in Geneva with the then Foreign
Minister of Iraq, Tariq Aziz:

"I then made a point 'on the dark side of the issue’ that Colin
Powell had specifically asked me to deliver in the plainest possible
terms. 'If the conflict involves your use of chemical or biological
weapons against our forces,” | warned, 'the American people will
demand vengeance. We have the means to exact it. With regard to this
part of my presentation, that is not a threat, it is a promise. If
there is any use of weapons like that, our objective won't just be the
liberation of Kuwait, but the elimination of the current Iragi regime,
and anyone responsible for using those weapons would be held
accountable.’

"The President had decided, at Camp David in December, that the
best deterrent of the use of weapons of mass destruction by Iraq would
be a threat to go after the Ba'ath regime itself. He had also decided
that U.S. forces would not retaliate with chemical or nuclear response
if the Iragis attacked with chemical munitions. There was obviously
no reason to inform the Iraqgis of this. In hope of persuading them to
consider more soberly the folly of war, | purposely left the
impression that the use of chemical or biological agents by Iraq could
invite tactical nuclear retaliation. (We do not really know whether
this was the reason there appears to have been no confirmed use by
Irag of chemical weapons during the war. My own view is that the
calculated ambiguity how we might respond has to be part of the
reason.)" (  The Politics of Diplomacy — Revolution, War and Peace,
1989-1992 by James A. Baker Ill, 1995, p. 359.)

In " Frontline ", Mr. Baker adds:

"The president’s letter to Saddam Hussein, which Tariq Aziz read
in Geneva, made it very clear that if Irag used weapons of mass
destruction, chemical weapons, against United States forces that the
American people would — would demand vengeance and that we had the
means to achieve it." ( Loc. cit,, Part |, p. 13)
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Mr. Aziz is then portrayed on the screen immediately thereafter as saying:

"I read it very carefully and then when | ended reading it, |
told him, 'Look, Mr. Secretary, this is not the kind of correspondence
between two heads of state. This is a letter of threat and | cannot
receive from you a letter of threat to my president,” and | returned
it to him." ( Ibid.)

At another point in the programme, the following statements were made:
"NARRATOR: The Marines waited for a chemical attack. It never came.

TARIQ AZIZ: We didn't think that it was wise to use them. That's all

what | can say. That was not — was not wise to use such kind of

weapons in such kind of a war with — with such an enemy." ( Loc. cit.
Part I, p. 7.)

In The Washington Post  of 26 August 1995, an article datelined United Nations,
25 August was published as follows:

"Irag has released to the United Nations new evidence that it was
prepared to use deadly toxins and bacteria against U.S. and allied
forces during the 1991 Persian Gulf War that liberated Kuwait from its
Iragi occupiers, U.N. Ambassador Rolf Ekeus said today.

"Ekeus, the chief U.N. investigator of Irag’'s weapons programs,
said Iraqi officials admitted to him in Baghdad last week that in
December 1990 they loaded three types of biological agents into
roughly 200 missile warheads and aircraft bombs that were then
distributed to air bases and a missile site.

"The Iragis began this process the day after the U.N. Security
Council voted to authorize using ’all necessary means’ to liberate
Kuwait, Ekeus said. He said the action was akin to playing 'Russian
roulette’ with extraordinarily dangerous weapons on the eve of war.

"U.S. and U.N. officials said the Iragi weapons contained enough
biological agents to have killed hundreds of thousands of people and
spread horrible diseases in cities or military bases in Israel, Saudi
Arabia or wherever Irag aimed the medium-range missiles or squeaked a
bomb-laden aircraft through enemy air defenses.

"Ekeus said Iragi officials claimed they decided not to use the
weapons after receiving a strong but ambiguously worded warning from
the Bush administration on Jan. 9, 1991, that any use of
unconventional warfare would provoke a devastating response.

"Iraq’s leadership assumed this meant Washington would retaliate
with nuclear weapons, Ekeus said he was told. U.N. officials said
they believe the statement by Iraqi Deputy Prime Minister Tariq Aziz
is the first authoritative account for why Irag did not employ the
biological or chemical arms at its disposal.



-87-

"Iragi officials said the documents were hidden by Hussein Kamel
Hassan Majeed, the director of Irag’'s weapons of mass destruction
program who fled to Jordan on Aug. 7 and whose defection prompted Iraq
to summon Ekeus to hear the new disclosures ...

"Iraq admitted to filling a total of 150 aircraft bombs with
botulinum toxin and bacteria capable of causing anthrax disease, each
of which is among the most deadly substances known and can Kkill in
extremely small quantities, Ekeus said. It also claimed to have put
the two agents into 25 warheads to be carried by a medium-range
rocket.

"According to what Aziz told Ekeus on Aug. 4, then-Secretary of
State James A. Baker lll delivered the U.S. threat of grievous
retaliation that caused Iraq to hold back during a tense, four-hour
meeting in Geneva about five weeks before the beginning of the U.S.-
led Desert Storm military campaign. Baker hinted at a U.S. response
that would set Iraq back years by reducing its industry to rubble.

"Ekeus said that Aziz told him Iraq 'translated’ the warning into
a threat that Washington would respond with nuclear arms. In fact,
then-Joint Chiefs of Staff Chairman Colin L. Powell and other U.S.
military leaders had decided early on that nuclear weapons were not
needed and no such retaliatory plans existed." ( The Washington Post
26 August 1995, p. Al. See also the report in The New York Times ,
26 August 1995, p. 3. For a contrasting contention by Iraq that
"authority to launch biological and chemical war-heads was pre-
delegated in the event that Baghdad was hit by nuclear weapons during
the Gulf war", see the 8th Report to the Security Council by the
Executive Chairman of the Special Commission (Ambassador Ekeus), U.N.
document S/1995/864 of 11 October 1996, p. 11. That Report continues:
"This pre-delegation does not exclude the alternative use of such
capability and therefore does not constitute proof of only intentions
concerning second use." (Ibid.)

Finally, there is the following answer by Ambassador Ekeus to a question in the
course of testimony in hearings on global proliferation of weapons of mass
destruction of 20 March 1996:

"... | have had conversation with the Deputy Prime Minister of
Irag, Tarig Aziz, in which he made references to his meeting with
Secretary of State James Baker in Geneva just before the outbreak of
war. He, Tariq Aziz, says that Baker told him to the effect that if
such [chemical or biological] weapons were applied there would be a
very strong reaction from the United States.

"Tariq Aziz did not imply that Baker mentioned what type of
reaction. But he told me that the Iraqi side took it for granted that
it meant the use of maybe nuclear weapons against Baghdad, or
something like that. And that threat was decisive for them not to use
the weapons.

"But this is the story he, Aziz, tells. | think one should be
very careful about buying it. | don’'t say that he must be wrong, but
| believe there are strong reasons that this may be an explanation he
offers of why Irag lost the war in Kuwait. This is the story which
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they gladly tell everyone who talks to them. So | think one should be
cautious at least about buying that story. | think still it is an

open question." (Testimony of Ambassador Rolf Ekeus before the Senate
Permanent Subcommittee on Investigations of the Committee on

Governmental Affairs of the United States Senate, Hearings on the
Global Proliferation of Weapons of Mass Destruction, in press J)

Thus there is on record remarkable evidence indicating that an aggressor
was or may have been deterred from using outlawed weapons of mass destruction
against forces and countries arrayed against its aggression at the call of the
United Nations by what the aggressor perceived to be a threat to use nuclear
weapons against it should it first use weapons of mass destruction against the
forces of the coalition. Can it seriously be maintained that Mr. Baker's
calculated — and apparently successful — threat was unlawful? Surely the
principles of the United Nations Charter were sustained rather than transgressed
by the threat. "Desert Storm" and the resolutions of the Security Council that
preceded and followed it may represent the greatest achievement of the
principles of collective security since the founding of the League of Nations.

The defeat of this supreme effort of the United Nations to overcome an act of
aggression by the use of weapons of mass destruction against coalition forces
and countries would have been catastrophic, not only for coalition forces and
populations, but for those principles and for the United Nations. But the

United Nations did triumph, and to that triumph what Iraq perceived as a threat
to use nuclear weapons against it may have made a critical contribution. Nor is
this a case of the end justifying the means. It rather demonstrates that, in

some circumstances, the threat of the use of nuclear weapons — as long as they
remain weapons unproscribed by international law — may be both lawful and
rational.

Furthermore, had Irag employed chemical or biological weapons — prohibited
weapons of mass destruction — against coalition forces, that would have been a
wrong in international law giving rise to the right of belligerent reprisal.

Even if, arguendo, the use of nuclear weapons were to be treated as also
prohibited, their proportionate use by way of belligerent reprisal in order to

deter further use of chemical or biological weapons would have been lawful. At
any rate, this would be so if the terms of a prohibition of the use of nuclear
weapons did not debar use in reprisal or obligate States "never under any
circumstances" to use nuclear weapons, as they will be debarred by those terms
from using chemical weapons under Article | of the Convention on the Prohibition
of the Development, Production, Stockpiling and Use of Chemical Weapons and on
Their Destruction of 1993, should it come into force. In paragraph 46 of its
Opinion, the Court states that, on the question of belligerent reprisals, "any"

right of such recourse would, "like self-defence, be governed inter alia
principle of proportionality." The citation of that latter principle among

others is correct, but any doubt that the Court's reference may raise about the
existence of a right of belligerent reprisal is not. Such a doubt would be
unsupported not only by the customary law of war and by military manuals of
States issued in pursuance of it, which have long affirmed the principle and
practice of belligerent reprisal, but by the terms of the Geneva Conventions and
its Additional Protocols, which prohibit reprisals not generally but in specific

cases (against prisoners-of-war, the wounded, civilians, certain objects and
installations, etc.) The far-reaching additional restrictions on reprisals of

Protocol I, which bind only its Parties, not only do not altogether prohibit
belligerent reprisals; those restrictions as well as other innovations of

Protocol | were understood at the time of their preparation and adoption not to
govern nuclear weapons.

by the
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There is another lesson in this example, namely, that as long as what are
sometimes styled as "rogue States" menace the world (whether they are or are not
Parties to the NPT), it would be imprudent to set policy on the basis that the
threat or use of nuclear weapons is unlawful "in any circumstance". Indeed, it
may not only be rogue States but criminals or fanatics whose threats or acts of
terrorism conceivably may require a nuclear deterrent or response.

Article VI of the NPT

Finally, 1 have my doubts about the Court's last operative conclusion in
Paragraph 2F: "There exists an obligation to pursue in good faith and bring to
a conclusion negotiations leading to nuclear disarmament in all its aspects
under strict and effective international control." If this obligation is that
only of "Each of the Parties to the Treaty" as Article VI of the
Non-Proliferation Treaty states, this is another anodyne asseveration of the
obvious, like those contained in operative Paragraphs 2A, 2B, 2C and 2D. |If it
applies to States not party to the NPT, it would be a dubious holding. It would
not be a conclusion that was advanced in any quarter in these proceedings; it
would have been subjected to no demonstration of authority, to no test of
advocacy; and it would not be a conclusion that could easily be reconciled with
the fundamentals of international law. In any event, since Paragraph 2F is not
responsive to the question put to the Court by the General Assembly, it is to be
treated as dictum.

(Signed ) Stephen M. SCHWEBEL
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. INTRODUCTORY REMARKS
-- MY OPPOSITION TO THE COURT'S DECISION TO RENDER AN
OPINION IN RESPONSE TO THE REQUEST UNDER
GENERAL ASSEMBLY RESOLUTION 49/75K
IN THIS CASE --

1. As the only Judge who voted against paragraph (1) of the operative part
of the Court's Opinion, | would like to state my firm conviction that the Court,
for reasons of judicial propriety and economy, should have exercised its
discretionary power to refrain from rendering an opinion in response to the
request for advisory opinion submitted by the United Nations General Assembly
under its resolution 49/75K of 15 December 1994. | am sorry to have to say that
the conclusions the Court has now reached do not appear to me to constitute
substantive or substantial answers to the questions that the General Assembly
wanted to raise by means of its resolution and occasion doubts about the
credibility of the Court.

(1) The Inadequacy of the Question put by the General Assembly in the
Resolution as the Request for Advisory Opinion

2. ( The request laid down in resolution 49/75K ) The question put to the
Court by the General Assembly, under resolution 49/75K within the framework of
the agenda item: "General and complete disarmament”, reads strangely. It is
worded as follows:

"Is the threat or use of nuclear weapons in any circumstance
permitted under international law?"

(the French text reads: "Est-il permis en droit international de
recourir a la menace ou a I'emploi d’armes nucléaires en toute
circonstance?")

The Court’s Opinion points out the difference between the English and the
French texts of the Request and states that "[tlhe Court finds it unnecessary to
pronounce on the possible divergences" (Court's Opinion, para. 20). We should,
however, note that the resolution which originated in draft resolution
A/C.1/49/L.36 (original: English), prepared and introduced by Indonesia (on
behalf of the States Members of the United Nations that are members of the
Movement of Non-Aligned Countries), was originally drafted in English and that,
in the First Committee at the 49th Session (1994) which took up this draft
resolution, the content of this original English text was not questioned by any
delegate. Moreover, it would seem that the francophone delegates raised no
guestion about the text of the French translation, as far as the verbatim

records indicate. | shall therefore proceed with my analysis based on the
English text.

3. ( The request was presented to the Court, not so much in order to
ascertain its opinion as to seek the endorsement of an alleged legal axiom )
When putting this question to the Court, the General Assembly - or those States
which took the initiative in drafting the Request - clearly never expected that
it would give an answer in the affirmative stating that: " Yes, the threat or

use of nuclear weapons is permitted under international law in any circumstance

[or, in all circumstances]'. If this is true, it follows that, in fact, the

General Assembly  only expected the Court to state that: " No, the threat or use
of nuclear weapons is not permitted under international law in any

circumstance ". The General Assembly, by asking the question that it did, wished

to obtain nothing more than the Court’s endorsement of the latter conclusion.

Since the Court was simply asked in this instance to give an opinion
endorsing what is, in the view of the General Assembly, a legal axiom to the
effect that "the threat or use of nuclear weapons is not permitted under
international law in any circumstance”, | wonder if the Request really does fall
within the category of a request for advisory opinion within the meaning of
Article 96(1) of the Charter of the United Nations. In the history of the
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advisory function of the Court, a simple endorsement or approval of what either
the General Assembly or the Security Council believed to be a correct legal
axiom has never been asked for in the form of a request for advisory opinion.

The drafting of the question put by the General Assembly seems to have been
extremely singular. The Court has, however, reformulated the question to read,
as indicated: "[the] real objective [of the question] is clear: to determine
the legality or illegality of the threat or use of nuclear weapons " (Court’s
Opinion, para. 20) (emphasis added) and, furthermore, has implicitly
reformulated the question to read: if nuclear weapons are not totally
prohibited, under what circumstances is the threat or use of nuclear weapons
considered to be lawful or permissible?

4. ( The lack of clarity as regards the concept of a "threat" in
connection with nuclear weapons ) | would like further to point out that the
words "the threat of nuclear weapons" are not clearly defined in the Request and
may not have been understood in an unequivocal manner by the member States which
supported the resolution. An important point seems to be overlooked in the
Request, namely a possibility that nuclear weapons may well be considered to
constitute a "threat" merely by being in a State’s possession or being under
production by a State, considering that the phrase " threat or use of nuclear
weapons" (emphasis added) was first used in the Request while the phrase "the
use or threat of use of nuclear weapons" (emphasis added) had long been employed
in the United Nations resolutions. In my view it was quite possible, at the
time of the Request, for some member States of the United Nations to consider
that the actual "possession” or "production" of nuclear weapons constituted a
"threat". In other words, the Request might have been prepared by some States
who strongly upheld the straightforward notion of the illegality of nuclear
weapons as whole.

5. ( Political history of the Request ) What actually gave rise to this
inaptly phrased and inadequately understood Request? | shall engage in a
detailed analysis of this question and would like to stress one point, namely
that, in spite of the Court’'s view that "regard [should] not [be had] to the
origins or to the political history of the request, or to the distribution of
votes in respect of the adopted resolution" (Court's Opinion, para. 16)
(emphasis added), it appears to me pertinent and essential to examine why and
under what circumstances the present Request was submitted to the Court under
resolution 49/75K in 1994 and by whom - within the Organization of the United
Nations or outside of it - this Request was initiated. It is for this reason
that | will engage in an analysis of the history of the Request and the way in
which some relevant decisions were taken by the General Assembly.

(2) The Lack of a Meaningful Consensus of the Member States of the United
Nations on the Request Drafted without any Adequate Statement of Reasoning

6. ( Preliminary attempt in 1993 ) It was not until 1994 that the General
Assembly raised the question of what was the existing international law
concerning nuclear weapons generally, despite the fact that the discovery,
development and possession of nuclear weapons, as well as the threat of their
use, had for the previous fifty years, since 1945, consistently been a matter of
profound political concern to the international community.

However, prior to the adoption of resolution 49/75K by the General Assembly
at its 49th Session (1994), the idea of requesting the Court's opinion on the
existing international law concerning nuclear weapons had been suggested at the
48th Session (1993) under the agenda item: "General and complete disarmament”
(an item dating back to the 26th Session (1971) of the General Assembly), when,
in the First Committee, Indonesia introduced on 9 November 1993 a draft
resolution on behalf of the Movement of Non-Aligned Countries: "Request for an
advisory opinion from the International Court of Justice on the legality of the
threat or use of nuclear weapons" (A/C.1/48/L.25).
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In fact a request for an advisory opinion of the Court had already been
made by the WHO (WHA46.60) just a few months previousl y - a fact that was
mentioned in the preambular paragraph of that Indonesian draft resolution.

On 19 November 1993 the sponsors of that draft resolution decided not to
press for action on it, but without giving any explanation for that decision. A
draft resolution with a similar content was, however, once again brought before
the General Assembly in the following year at its 49th Session (1994).

7. ( The movement of non-aligned countries ) Relevant to this was one of
the decisions made at the Eleventh Ministerial Conference of the Movement of
Non-Aligned Countries which was convened in Cairo in May/June 1994. The
Conference covered an extremely wide range of subjects and its Final Document on
"Disarmament and international security" read:

"69. The Ministers decided to retable and put to the vote the
resolution seeking an advisory opinion from the International Court of
Justice on the legality of the use and threat of use of nuclear

weapons during the forty-ninth Session of the General Assembly.”
(A/49/287; S/1994/894.) (Emphasis added.)

The circumstances under which the Conference reached this particular decision
were not clear from the documentation available.

The same decision of the non-aligned countries was repeated by the meeting
of the Ministers of Foreign Affairs and Heads of Delegation of the Movement of
Non-Aligned Countries to the 49th session (1994) of the General Assembly held at
the United Nations Headquarters on 5 October 1994 (A/49/532; S/1994/1179:
para. 34).

8. ( Non-governmental organization ) 1 would also point to another factor.
The idea behind the resolution whereby the General Assembly (and also the WHO)
requested advisory opinions, had previously been advanced by a handful of
non-governmental organizations (NGOs) which initiated a campaign for the total
prohibition of nuclear weapons but failed to persuade the States’ delegations in
the forum of the General Assembly, which has done no more during a period of
more than ten years than to pass repeated resolutions suggesting a convention on
the prohibition of the use or threat of use of nuclear weapons
(cf. paras. 21-24, below). Some NGOs seem to have tried to compensate for the
vainness of their efforts by attempting to get the principal judicial organ of
the United Nations to determine the absolute illegality of nuclear weapons, in a
bid to persuade the member States of the United Nations to press for their
immediate and complete prohibition in the political forum.

A statement made by an observer from the International Physicians for the
Prevention of Nuclear War at the World Health Assembly in 1993 appears to shed
light on what was behind the movement towards the attempt to get the
International Court of Justice to render an advisory opinion on the matter in
response to a request from the World Health Organization if not from the United
Nations General Assembly. The observer stated that "WHO would be right to seek
an opinion on the matter from the International Court of Justice".

An observer from the World Federation of Public Health Associations
informed the World Health Assembly that

"it [itself] had unanimously adopted a resolution on nuclear weapons

and public health which, inter alia, urged the World Health Assembly

to request an advisory opinion from the International Court of Justice

on the legal status of the use of nuclear weapons, so as to remove the
cloud of legal doubt under which the nuclear powers continued their
involvement with such weapons, as well as to provide the legal basis
for the gradual creation of a nuclear-free world."

This matter is referred to in my Separate Opinion appended to the Court's
Opinion in response to the request of the WHO.
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Another document of interest is an essay in a newsletter of the World
Government of World Citizens, a part of which reads as follows:

"The threat to humanity’s existence posed by nuclear weapons has
encouraged humans the world over to consider new strategies for
influencing their governments. One of these initiatives - the
movement to ‘illegalize’ nuclear weapons - may increase participation
in new governing structures being created to address global problems.
The World Court Project is thus taking its place in the forefront of
the antinuclear movement.

To crystallize a united front against nuclear weaponry, several
nongovernmental organizations (NGOs) ... have established a World
Court Project. These NGOs have successfully lobbied the ’'non-aligned’
members of the United Nations General Assembly and the U.N.'s World
Health Organization (WHO) to establish, according to customary
international law, the illegality of nuclear weapons " (. World Citizen
News, Vol. IX, No. 6, Dec./Jan. 1996.) (Emphasis added.)

This gives the impression that the Request for an advisory opinion which was
made by the General Assembly in 1994 originated in ideas developed by some NGOs.

9. ( The Indonesian draft resolution in the 49th Session ) In the First
Committee at the 49th Session (1994), some States’ representatives made various
kinds of reference, in the general debate on all disarmament and international
security agenda items that was held in the period 17-20 October 1994, to the
earlier decisions of the Non-Aligned Movement as referred to paragraph 7 above.

While Benin was opposed to

"any initiative which could be counter-productive and which might
necessitate a legal ruling from the International Court of Justice on
questions which are essentially political in nature, such of those of
the legality of the use or a threat of the use of nuclear weapons"
(A/C.1/49/PV.3, p. 22),

the United Arab Emirates, Zimbabwe, Namibia, Tanzania and Malaysia were in
favour of such an initiative (A/C.1/49/PV.5-7).

In that situation, Indonesia, on behalf of the members of the Movement of
Non-Aligned Countries, introduced on 9 November 1994 a draft resolution on
"Request for an advisory opinion from the International Court of Justice on the
legality of the threat or use of nuclear weapons" (A/C.1/49/L.36) to the First
Committee (A/C.1/49/PV.15, p. 7). This draft resolution, which proposed that
the General Assembly should

" [d]ecide[s] , pursuant to Article 96, paragraph 1, of the Charter, to
request the International Court of Justice urgently to render its
advisory opinion on the following question: ’Is the threat or use of
nuclear weapons in any circumstance permitted under international
law?™

and which was practically identical to the 1993 text (A/C.1/48/L.25) proposed by
Indonesia (which however did not press for action at the 48th Session (1993))
(see para. 6, above), became the subject of discussion at the First Committee on
17 and 18 November 1994,

In fact, the text of this question put to the Court, which was originally a
part of the Indonesian draft, seems simply to have been copied, though not in
exactly the same terms, from the General Assembly resolutions on a "Convention
on the prohibition of nuclear weapons and prevention of nuclear war" (which have
been adopted as a matter of routine and without being subjected to any
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substantive discussions in every session of the General Assembly since 1982)
with a accompanying draft convention reading:

"The States Parties to this Convention solemnly undertake not to
use or threaten to use nuclear weapons under any circumstances
(Article 1.) (Emphasis added.)

(See, e.g., General Assembly resolution 48/76B and Table Ill, 1-12).

10. ( For and against the Indonesian draft ) While Malaysia gave its
support to this draft resolution by stating that:

"In the present post-cold-war climate, the legal opinion of the
International Court of Justice could make an important contribution to
the realization of a nuclear-weapons-free world. It could not replace

nuclear disarmament initiatives, but it could provide the legal and

moral parameters within which such initiatives could succeed"
(A/C.1/49/PV.22, p. 4) (emphasis added),

Senegal, Chile and Benin asked for the postponement of the discussions in order
to have more time for consultations before voting ( ibid. , pp. 4-6).

The United States, asserting that

"it is even harder to fathom the purpose of a draft resolution
requesting such an opinion from the International Court of Justice

this year, when further steps to control and eliminate nuclear weapons
are being taken, negotiated or contemplated”,

urged its colleagues to abstain or to vote against this draft resolution
(ibid. , p. 6).

Morocco appealed that no action should be taken on the draft resolution
since "the consensus on this subject among the Movement of Non-Aligned Countries
ha[d] been seriously eroded" (A/C.1/49/PV.24, p. 5). Germany, representing the
European Union, was opposed to the draft resolution for the reason that

"[this] resolution would do nothing to help the ongoing consideration
of the questions by the International Court of Justice and might
adversely affect the standing of both the First Committee and the
Court itself. It could also have wider adverse implications on
non-proliferation goals which we all share"

and regretted having failed to convince its sponsors to withdraw it (
p. 6). Hungary immediately echoed the same position.

After Indonesia and Colombia had expressed their opposition to the motion
submitted by Morocco for no action on the resolution, this motion was put to the
vote and rejected by a recorded vote of 45 in favour, 67 against with
15 abstentions ( ibid. | p. 7).

Prior to the voting on the Indonesian draft resolution, Russia took the
view that

"the question of the advisability of the use of nuclear weapons is

above all a political, not a legal problem ... Since the Charter of

the United Nations and the statutes of the International Court of

Justice came into force, nuclear weapons have been considered in
States’ doctrines not so much as a means of warfare but as a deterrent
to war, especially global conflicts. They are therefore different

from other weapons, in that they have a political function in the

world today" (  ibid. ).

France stated that

ibid.
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"Trying to utilize for partisan purposes so respected an
international institution as the International Court of Justice
entails a very serious responsibility: that of putting at risk the
credibility of the Court by leading it away from its mission. Indeed,
who can seriously believe that the question posed is a legal one? It
is, as we all know, a purely political issue ... Need | recall that,
for the first time since the invention of nuclear weapons, the entire
international community is engaged in multilateral negotiations on a
universal and verifiable treaty on a comprehensive nuclear-test ban,
and that important progress on this issue has already been achieved at
Geneva?' ( ibid. , p. 8)

The United Kingdom stated that:

"the draft resolution ... risks being seen as a deliberate attempt to
exert political pressure over the Court to prejudice its response ...
Secondly, this draft resolution can do nothing to further the various
positive diplomatic efforts under way in the field of nuclear
disarmament, arms control and non-proliferation, notably on a
comprehensive test-ban treaty ... Thirdly, this draft resolution can

do nothing to further global peace and security ... Fourthly, this

draft resolution risks serving the interests of those who wish to
distract attention from the destabilizing accumulation of conventional
arms and from clandestine programmes aimed at acquiring weapons of
mass destruction and developing delivery systems" ( ibid. ).

Germany (on behalf of the European Union) again pointed out that the European
Union and its own country could not support the draft resolution ( ibid. ). Malta
expressed its opposition and stated that

"[w]ithin the Non-Aligned Movement, to which we belong, we raised the
question of withdrawal of the draft resolution. Unfortunately, our
request was not acted upon by the Movement" ( ibid. ).

The United Arab Emirates stated that it would not participate in the voting
(ibid. , p. 9), and Benin once again expressed its support of the motion
presented by Morocco (  ibid. ).

On the other hand, Iran and Mexico gave support to the draft resolution
(ibid. ).

11. (Adoption of the Indonesian draft) The draft resolution proposed by
Indonesia (on behalf of the Movement of Non-Aligned Countries) was adopted by
the First Committee on 7 December 1994, as a result of a recorded vote of
77 votes in favour, 33 against with 21 abstentions ( ibid. , p. 13).

After the voting, Canada, which had abstained from voting, stated that

"Canada is ... concerned that the process of seeking an advisory
opinion of the International Court could have a negative impact on
certain of these ongoing negotiations by diverting attention from
them" ( ibid.

Australia, which also abstained from the voting, explained that

"we are concerned that seeking an advisory opinion from the
International Court of Justice on this issue could have an adverse
rather than a positive effect on efforts to advance the process of
nuclear disarmament. On the whole, we believe the question is
unsuitable for adjudication. It certainly goes beyond a definable
field of judicial inquiry and enters into the wider realms of policy
and security doctrines of States." ( ibid. , p. 14.)

Sweden, which had also abstained from the voting, expressed the opinion
that "the use of nuclear weapons would not comply with international law" and
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desired that "the legal situation be clarified as soon as possible by the Court"
while stating, however, that that view was simply based on a report of the
Swedish Parliament ( ibid. ).

To continue the explanation of votes, Chile stated that it had voted in
favour of the draft resolution, as it felt that it should be guided by the
majority orientation of the Movement of Non-Aligned Countries (A/C.1/49/PV.25,
p. 1), and Japan gave an explanation of its abstention from the voting, saying
that

"in the present international situation, pursuing the question of the
legality of the use of nuclear weapons may simply result in
confrontation between countries. Japan therefore believes that it is
more appropriate to steadily promote realistic and specific
disarmament measures" (  ibid.

China declared that it had not participated in the vote on the draft resolution,
hoping that

"in the further promotion of nuclear disarmament and the prevention of
nuclear war the General Assembly, the First Committee, the Disarmament
Commission and the Conference on Disarmament, which have already
played an important role, will continue to do so" ( ibid. , p. 4).

12. ( My general views on the discussions in the First Committee ) | would
like to point out that, in spite of the support for the draft resolution
proposed by Indonesia, hardly any explanation was given by any delegate backing
the resolution as to why the lex lata concerning the "threat or use of nuclear
weapons" should, as of 1994, require clarification by the International Court of
Justice. No positive argument in support of the Request was heard from any
delegate who favoured the Indonesian proposal. Rather, the statements made in
the First Committee by a number of those delegates appear for the most part to
have been no more than appeals for the elimination of nuclear weapons.

In addition, the substance of the question or the wording of that question
to be asked of the Court, i.e., "[i]s the threat or use of nuclear weapons in
any circumstance permitted under international law?" was scarcely considered by
any of the member States in the General Assembly. The questions of what would
constitute the "threat" of nuclear weapons, as opposed to the "threat of use" (a
phrase employed in many United Nations resolutions) and whether the "threat"
would imply the "possession" or "production" of nuclear weapons, together with
the question of what was meant by "any circumstance”, were not raised by any
delegate in the First Committee. However, it remains a fact that the Indonesian
draft resolution was adopted by a majority in the First Committee.

13. ( Plenary meeting ) The draft resolution adopted by the First Committee
on 7 December 1994 by 77 votes in favour, 33 against with 21 abstentions (as
stated in para. 11, above) was taken up at the Plenary Meeting on 15 December
1994 and was adopted by a recorded vote of 78 in favour, 43 against with
38 abstentions as resolution 49/75K (Table 1). France, Russia, the United
Kingdom and the United States were among the opposing States, and China did not
participate in the voting. Except for New Zealand and San Marino, there were no
other countries in favour of the resolution in the category of West European and
Other countries.

14. ( Conclusion ) | have thus demonstrated that the "question", which
itself appears to me to be inadequate as a request for an advisory opinion of
the Court under Article 96(1) of the Charter of the United Nations (as explained
in para. 3, above), was drafted without any adequate statement of reasoning in
support of any real need to ask the Court to rule on the "legality or
illegality" of the "threat or use" (if not the "use or threat of use") of
nuclear weapons or, in more general terms, of nuclear weapons themselves. It is
certain that the Request did not reflect a meaningful consensus of the member
States of the United Nations or even of its Non-Aligned Members.



-99-
TABLE |

[ Note: the nuclear-weapon States under the NPT
are underlined; "R" denotes recorded vote ]

Voting on the 1994 Resolution requesting the
Court’s advisory opinion

The 49th Session (1994)

A/C.1/49/L.36: Sponsored by: Indonesia (on behalf of the States Members of the
United Nations that are members of the Movement of Non-Aligned Countries)

A/RES/49/75K: adopted on 15 December 1994 by R78-43-38
For. (78) ( names of States not reproduced )

Against:  (43) Albania, Andorra, Argentina, Belgium, Benin, Bulgaria,
Cambodia, Comoros, Cobte d’lvoire, Czech Republic, Denmark, Djibouti,
Estonia, Finland, France , Gabon, Georgia, Germany, Greece, Hungary,
Iceland, lIsrael, ltaly, Latvia,tuxembourg, Malta, Mauritania, Monaco,
Netherlands, Poland, Portugal, Republic of Korea, Romania, Russian
Federation , Senegal, Slovakia, Slovenia, Spain, Tajikistan, The FYR of
acedonia, —Turkey, United Kingdom , United States

Abstaining: (38) Antigua and Barbuda, Armenia, Australia, Austria,
Azerbaijan, Bahrain, Belarus, Belize, Cameroon, Canada, Central African
Republic, Chile, Croatia, Dominica, Eritrea, Ghana, Guinea, Ireland,
Jamaica, Japan, Kazakhstan, Kyrgyzstan, Liechtenstein, Lithuania,
Maldives, Micronesia (Fed. States of), Niger, Norway, Republic of
Moldova, Swaziland, Sweden, Togo, Trinidad and Tobago, Tunisia,
Turkmenistan, Ukraine, Uzbekistan, Vanuatu

Note: China was absent from the voting
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. ONE ASPECT OF NUCLEAR DISARMAMENT --
THE UNSUCCESSFUL EFFORTS OVER A LONG PERIOD TO
BRING ABOUT A CONVENTION "PROHIBITING THE
USE OR THREAT OF USE OF NUCLEAR WEAPONS UNDER
ANY CIRCUMSTANCES" AS AN IMMEDIATE
BACKGROUND TO THE REQUEST
TO THE COURT

(1) Declaration on the Non-use or the Prohibition of Nuclear Weapons

15. ( Immediate background of the Request ) While the General Assembly
resolution requesting an advisory opinion of the Court was prepared by Indonesia
on behalf of the Non-Aligned Movement in 1994, as mentioned in paragraph 9
above, the following circumstances are noted as its immediate background.

The prohibition of the use of nuclear weapons had been an earnest desire of
a group of some member States of the United Nations and had been presented to
the General Assembly throughout a long period extending over several decades. A
review of the development of the idea of that prohibition in the United
Nations General Assembly may reveal the background to resolution 49/75K and is
extremely useful when one evaluates that resolution, despite the Court’s
opinion, to a part of which | have already referred in paragraph 5 above, which
states:

"once the Assembly has asked, by adopting a resolution, for an
advisory opinion on a legal question, the Court, in determining
whether there are any compelling reasons for it to refuse to give such
an opinion, will not have regard to the origins or to the political
history of the request, or to the distribution of votes in respect of

the adopted resolution" (Court’s Opinion, para. 16).

16. ( The 1961 Declaration on the prohibition of the use of nuclear
weapons) The General Assembly in its 16th Session (1961), when passing
resolution 1653 (XVI) entitled "Declaration on the prohibition of the use of
nuclear and thermo-nuclear weapons", declared that

"the use of nuclear and thermo-nuclear weapons is ... a direct
violation of the Charter of the United Nations; ... is contrary to the
rules of international law and to the laws of humanity; [and] ... is a
war directed ... against mankind in general"

and that

"[a]ny State using nuclear and thermo-nuclear weapons is to be
considered as violating the Charter of the United Nations, as acting
contrary to the laws of humanity and as committing a crime against
mankind and civilization."

This resolution originated from the draft resolution (A/C.1/L.292),
sponsored by some 12 States, and introduced by Ethiopia. After it had been
subjected to extensive discussion, both for and against, in the First Committee,
the Plenary Meeting adopted the part comprising the above-mentioned declaration
by a recorded vote of 56 in favour, 19 against, with 26 abstentions. The
Resolution as a whole, itself comprising the declaration, was adopted by a
recorded vote of 55 in favour, 20 against, with 26 abstentions on 24 November
1961 (Table II, 1).

The resolution, however, did nothing more than request the
Secretary-General of the United Nations to consult member States in order to
ascertain the possibility of convening a special conference for signing a
convention on the prohibition of the use of nuclear weapons.

17. ( The first special disarmament session ) Nearly two decades elapsed in
which no practical action was taken to implement the 1961 resolution. Being
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"[a]larmed by the threat to the very survival of mankind posed by the existence
of nuclear weapons and the continuing arms race,” the General Assembly held in
May/June 1978 its first session devoted to disarmament, that is, the Tenth
Special Session ( GAOR 10th Sp. Sess., suppl. 4; A/S-10/2). The General
Assembly at this first special disarmament session adopted a "Final Document"
covering nearly 130 paragraphs including a programme of action, in which it was
stated that "[a] convention should be concluded prohibiting the development,
production, stockpiling and use of radiological weapons" ( ibid. , para. 76).
Among a number of proposals put forth at this special session for consideration,
there was a draft resolution submitted by Ethiopia and India: "Non-use of
nuclear weapons and prevention of nuclear war", the intention of which was to
have the General Assembly declare that:

"(@) The use of nuclear weapons will be a violation of the
Charter of the United Nations and a crime against humanity;

(b) The use of nuclear weapons should therefore be prohibitetd,
pending nuclear disarmament" ( ibid. , para. 125(z); A/S-10/AC.1/L.11)

(emphasis added).

In that special session neither this nor any other particular resolution was
adopted.

18. ( The 1978 resolution on "Non-use of nuclear weapons and prevention of
nuclear war" ) Ever since the 33rd Session (1978), that is, a regular session
which was held a few months later, the General Assembly has included on its
agenda an item entitled: "Review of the implementation of the recommendations
and decisions adopted by the General Assembly at its tenth special session" (the
item which has appeared at every session of the General Assembly down to the
present day).

A draft resolution (A/C.1/33/L.2), submitted by some 34 States and
introduced by India, entitled "Non-use of nuclear weapons and prevention of
nuclear war" (which was practically identical to the one submitted by Ethiopia
and India at the first special disarmament session, as mentioned in para. 17,
above) was adopted at the Plenary Meeting on 14 December 1978 by a recorded vote
of 103 in favour, 18 against with 18 abstentions as resolution 33/71B
(Table 11, 2).

Under this 1978 resolution, which followed the spirit of the
1961 Declaration, the General Assembly declared that

" [tthe use of nuclear weapons will be a violation of the Charter of
the United Nations and a crime against humanity [and] should therefore
be prohibited , pending nuclear disarmament" (emphasis added)

and requested all States to submit proposals concerning the non-use of nuclear
weapons and avoidance of nuclear war in order that the question of an

international convention on the subject might be discussed at a subsequent

session.

It may be noted that the idea of the prohibition of the use of nuclear
weapons was introduced here for the first time as a part of the declaration in a
General Assembly resolution.

19. ( The 1980 and 1981 resolutions ) Thereafter, and at the 35th (1980)
and the 36th (1981) sessions, practically identical draft resolutions, including
declarations which were similar to the 1978 resolution, prepared by almost the
same States (between 20 and 30 in number) were introduced by India and adopted
with a similar vote, almost the same countries being against each time and
almost the same countries abstaining each time (Table I, 3 and 4).

It should be pointed out, however, that the expression reading the "threat
of use" of nuclear weapons and the idea that not only the "use" but also, in
parallel, the "threat of use" of nuclear weapons should be prohibited was



-102-

introduced only in 1980 for the first time. No explanation was given by the

sponsoring State nor did any discussion take place in the General Assembly
meetings on what would constitute the "threat of use" of nuclear weapons or,
more particularly, on whether the "possession" or the "production" of nuclear

weapons would constitute a "threat of use".
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TABLE I

[ Note: the nuclear-weapon States under the NPT
are underlined; "R" denotes recorded vote ]

Voting on the UN Declarations relating
to the use of nuclear weapons
1. The 1961 "Declaration on the prohibition of the use of nuclear weapons and
thermo-nuclear weapons"
The 16th Session (1961)

A/C.1/L.292 and Add. 1-3: Sponsored by: (12) Ceylon, Ethiopia, Ghana, Guinea,
Indonesia, Liberia, Libya, Nigeria, Somalia, Sudan, Togo, Tunisia

A/RES/1653 (XVI): adopted on 24 November 1961 by R55-20-26
For: (55) USSR (names of other States not reproduced )

Against:  (20) Australia, Belgium, Canada, China , Costa Rica, France ,
Greece, Guatemala, Ireland, Italy, Luxembourg, Nettrertands, New Zealand,——
Nicaragua, Portugal, South Africa, Spain, Turkey, United Kingdom , United

States

Abstaining: (26) Argentina, Austria, Bolivia, Brazil, Chile, Colombia,
Denmark, Ecuador, El Salvador, Federation of Malaya, Finland, Haiti,
Honduras, Iceland, Iran, Israel, Norway, Pakistan, Panama, Paraguay,
Peru, Philippines, Sweden, Thailand, Uruguay, Venezuela

2. The 1978 resolution on "Non-use of nuclear weapons and prevention of
nuclear war"

The 33rd Session (1978)

A/C.1/33/L.2: Sponsored by: (34) Algeria, Argentina, Cyprus, Ethiopia, India,
Indonesia, Malaysia, Nigeria and Yugoslavia, with the later addition of
Angola, Barbados, Bhutan, Bolivia, Burundi, Colombia, the Congo, Cuba,
Ecuador, Egypt, Guinea, Jordan, Liberia, Madagascar, Mali, Mauritius,
Morocco, Peru, Romania, Senegal, Sri Lanka, Syrian Arab Republic, the
United Republic of Cameroon, Uruguay, Zaire

A/RES/33/71B: adopted on 14 December 1978 by R103-18-18

For: (103) China ( names of other States not reproduced )

Against:  (18) Australia, Belgium, Canada, Denmark, France , Germany
(Fed. Rep.), Greece, Iceland, Ireland, Italy, Luxembourg, Nethertands,
New Zealand, Norway, Portugal, Turkey, United Kingdom , United States

Abstaining:  (18) Austria, Bulgaria, Byelorussian SSR, Czechoslovakia,
El Salvador, Finland, Gabon, German Democratic Republic, Hungary,
Israel, Japan, Mongolia, Nicaragua, Poland, Spain, Sweden,
Ukrainian SSR, USSR
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3. The 1980 resolution on "Non-use of nuclear weapons and prevention of
nuclear war"

The 35th Session (1980)

A/C.1/35/L.22: Sponsored by: (24) Algeria, Angola, Argentina, the Congo,
Ethiopia, India, Indonesia, Jamaica, Madagascar, Nigeria, Peru, Romania,
Sri Lanka, Uruguay, Yugoslavia and Zaire with the later additions of
Bhutan, Costa Rica, Cyprus, Ecuador, Egypt, Malaysia, Qatar, Yemen

A/RES/35/152D: adopted on 12 December 1980 by R112-19-14

For: (112) China (names of other States not reproduced )

Against:  (19) Australia, Belgium, Denmark, France , Germany (Fed. Rep.),
Greece, Iceland, Ireland, Israel, Italy, Japan, Luxembourg,—Netherlands,
New Zealand, Norway, Portugal, Turkey, United Kingdom , United States

Abstaining:  (14) Austria, Bulgaria, Byelorussian SSR, Canada,
Czechoslovakia, German Democratic Republic, Hungary, Malawi, Mongolia,
Poland, Spain, Sweden, Ukrainian SSR, USSR

4, The 1981 resolution on "Non-use of nuclear weapons and prevention of
nuclear war"

The 36th Session (1981)

A/C.1/36/L.29: Sponsored by: (30) Algeria, Argentina, the Bahamas, Barbados,
Bhutan, Colombia, Cyprus, Ecuador, Egypt, Ethiopia, India, Indonesia,
Jamaica, Jordan, Madagascar, Malaysia, Nigeria, Peru, Romania, Yemen,
Yugoslavia with the later additions of Bangladesh, Congo, Ghana, Guinea,
Mali, Niger, Qatar, Rwanda, Sri Lanka

A/RES/36/921: adopted on 9 December 1981 by R121-19-6

For: (121) China , USSR (names of other States not reproduced )

Against:  (19) Australia, Belgium, Canada, Denmark, France , Germany
(Fed. Rep.), Iceland, Ireland, Italy, Japan, Luxembourg, Netherfarmds;”
New Zealand, Norway, Portugal, Spain, Turkey, United Kingdom , United

States

Abstaining: (6) Austria, Comoros, Finland, Greece, Israel, Sweden
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(2) The 1982-1995 Resolutions on the Convention on the Prohibition of the Use
of Nuclear Weapons

20. ( The second special disarmament session ) The General Assembly, which
was not satisfied with the development of disarmament so far, held, in June/July
1982, its second session devoted to disarmament, that is, the Twelfth Special
Session, and approved the "Report of its Ad Hoc Committee" ( GAOR
12th Sp. Sess., Suppl. 6; A/S-12/32) as the "Concluding Document" of that
session in which reference was made to a draft resolution proposed by India
(among various draft resolutions put forward in that session). The Indian draft
read:

" The General Assembly , ...

Decides to adopt an international convention ..., prohibiting the
use or threat of use of nuclear weapons under any circumstances ,
pending nuclear disarmament." (A/S-12/32, para. 20; A/S-12/AC.1/L.4.)
(Penultimate and final emphasis added.)

The draft of the "Convention on the Prohibition of the Use of Nuclear Weapons"
was annexed to this draft resolution which read:

"The States Parties to this Convention ...

Convinced that any use of nuclear weapons constitutes a violation
of the Charter of the United Nations and a crime against humanity,

Convinced that this Convention would be a step towards the
complete elimination of nuclear weapons leading to general and
complete disarmament under strict and effective international control,

Determined to continue negotiations for the achievement of this
goal,

Article 1. The States Parties to this Convention solemnly
undertake  not to use or threaten to use nuclear weapons under any
circumstances ." (Emphasis added.)

In fact this draft resolution with the annexed draft of the Convention
originally submitted by India at this special disarmament session was
subsequently put forward by India during each regular session of the General
Assembly from 1982 to 1995, inclusive, as explained below.

21. ( The 1982 resolution on "Convention on the prohibition of the use of
nuclear weapons” ) The 37th Session (1982) of the General Assembly which met a
few months after the second special disarmament session, that is, in the fall of
1982, included on its agenda item: “"Review and implementation of the Concluding
Document of the Twelfth Special Session of the General Assembly". 9 /  Some

9/  This agenda item remains until the present day at every session of the
Generdl Assembly but with the addition of sub-item "Convention on the
prohibition of the use of nuclear weapons: Report of the Committee on
Disarmament" from the 38th Session until the 42nd Sessions, inclusive. From the
43rd Session the sub-item simply referred to the Convention on the prohibition
of the use of nuclear weapons without making any mention of the Report of the
Committee on Disarmament.
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twenty States presented a draft resolution (A/C.1/37/L.4), which was introduced
by India in the First Committee. This draft resolution, after some minor
revisions by the sponsoring States, was adopted by the Plenary Meeting on

13 December 1982 as resolution 37/100C: "Convention on the prohibition of the
use of nuclear weapons" as a result of a recorded vote of 117 in favour,

17 against with 8 abstentions (Table III, 1).

The resolution read:

" The General Assembly

Reaffirming the declaration that the use of nuclear weapons would
be a violation of the Charter of the United Nations and a crime
against humanity ...

1. Requests the Committee on Disarmament to undertake, on a
priority basis, negotiations with a view to achieving agreement on an

international convention prohibiting the use or threat of use of
nuclear weapons under any circumstances , taking as a basis the text of
the annexed draft Convention ..." (third and final emphasis added).

The draft Convention, which had been included in the Indian draft resolution
submitted to the second special disarmament session (as quoted in paragraph 20
above) was annexed to this resolution.

The resolution certainly originated in the Indian draft proposal at the
second special disarmament session of that year but, unlike that original Indian

proposal, which would have led the General Assembly itself to decide to adopt an
international convention , it requested that negotiations should be undertaken in
the Committee on Disarmament (known presently as the Conference on Disarmament)

in Geneva with a view to achieving agreement on an international convention
"prohibiting the use or threat of use of nuclear weapons under any
circumstances".

22. ( The phrase "the use or threat of use of nuclear weapons under any
circumstances" ) The phrase " the use or threat of use of nuclear weapons under
any circumstances " (emphasis added) was first used in a General Assembly
resolution in 1982. However, there was no discussion of the phrase in the
General Assembly. Furthermore, that phrase was initially used in the context of
a possible prohibition in a future international convention.

It is important to note that the wording of the question in the Request
presented to the Court that reads: "Is the threat  or use of nuclear weapons in
any circumstance permitted under international law?" (emphasis added), which
seems to have originated in the phrase used in a twelve-year old (1982) General
Assembly resolution, is in fact different in that the question in the 1994
Request singles out the "threat" of nuclear weapons and leaves open the
possibility that this "threat" - not the "threat of use"- might be interpreted
as meaning the "possession” or the "production" of those weapons. It is even
more important to note that the phrase "threat of use" in the 1982 resolution
was used in a quite different context, as | explained above, namely, with
respect to a convention to be agreed upon in future.

23. ( From 1983 to 1995 ) |In the 38th Session (1983), the General Assembly,
"noting with regret that the Committee on Disarmament, during its session in
1983, was not able to undertake [such] negotiations", reiterated its request to
the Conference on Disarmament 10 / in Geneva

10/ From 7 February 1984, the date of commencement of its annual session,
the Committee on Disarmament was to be known as the Conference on Disarmament.



-107-

"to commence negotiations, as a matter of priority, in order to

achieve agreement on an international convention prohibiting the use
or threat of use of nuclear weapons under any circumstances, taking as

a basis the text of [the annexed draft Convention which was identical

to that of 1982]" 11 / (emphasis added).

In every session of the General Assembly since 1982 until 1995
(37th-50th Sessions), under the same agenda item as referred to in paragraph 21
above, practically the same States presented practically identical draft
resolutions with the attached draft convention which did not change at all
during a fourteen-year period (which draft resolutions were invariably
introduced by India) and these draft resolutions were adopted as a result of
practically the same voting (Table Ill, 1-14). In fact, while the number of
sponsoring States remained almost steady, the number of States which took a
negative position on the resolution increased.

24. ( Repetition of resolutions with the same content ) The request of the
General Assembly in New York that the Conference on Disarmament in Geneva should
undertake negotiations and the General Assembly’s regret that the Conference had
failed to do so during the previous year, were repeated at every subsequent
session down to the 50th Session (1995) in practically the same wording. 12 /

The repetition of the same resolutions during this period of over fourteen -
sessions appears to indicate that the Conference on Disarmament (formerly the

Committee on Disarmament) was never able to or never attempted to negotiate to

achieve agreement on an international convention "prohibiting the use or threat

of use of nuclear weapons under any circumstances”. In other words the
cumulation of resolutions have not produced any noticeable effect

25. ( Motive behind the Request for advisory opinion ) It appears that the
1994 Request for advisory opinion, particularly in view of the drafting of its
text referring to " the threat or use of nuclear weapons in any circumstance"
(emphasis added), was prompted by a group of practically the same States which,
since 1982, had been sponsoring the resolutions calling for the conclusion of
"an international convention prohibiting the use or threat of use of nuclear
weapons under any circumstances" (emphasis added) (resolutions referred to in
Table Ill, 1-14), without any meaningful discussion on what was meant by the
expressions "threat or use of nuclear weapons" or "any circumstances". |
consider it likely that the "threat" of nuclear weapons would, in the view of
some of those States which sponsored the resolution, comprehend the "production”
and the "possession" of nuclear weapons.

Now the Request, by purporting to ask whether "the threat or use of nuclear
weapons [is] in any circumstance permitted  under international law" (emphasis
added), was in fact attempting to secure the Court's endorsement of an alleged
legal axiom - the threat  (which may imply the possession or the production) or
use of nuclear weapons is not permitted under international law in any
circumstance - in order to produce a breakthrough, thus laterally achieving
agreement on the Convention which would establish the illegality of nuclear
weapons themselves. It is to me quite clear that this Request was prepared and
adopted with highly political motives which do not correspond to any genuine
legal mandate of a judicial institution. This certainly does not accord with
the role that the advisory function of the Court has, in essence, to play under
Article 96(1) of the Charter of the United Nations.

11/ The wording "as a matter of policy" was dropped since the 49th Session
(1994) and the word "possible” was added so that it read "as a possible basis"
since the 48th Session (1993).

12/ In the resolutions of the 48th and 49th Sessions, the preambular part,
as quodted in the text, was simplified to read "was not able to undertake
negotiations on this subject,".
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TABLE I

[ Note: the nuclear-weapon States under the NPT
are underlined; "R" denotes recorded vote ]

Voting on the 1982-1995 Resolutions on

"Convention on the prohibition of the use
of nuclear weapons"

1. The 37th Session (1982)
A/C.1/37/L.4 and Rev. 1: Sponsored by: (20) Algeria, Argentina, Bahamas,
Bangladesh, Bhutan, Congo, Cyprus, Ecuador, Egypt, Ethiopia, Ghana, Guyana,

Indonesia, Jamaica, Madagascar, Mali, Nigeria, Romania, Yugoslavia, Zambia

A/RES/37/100C: adopted on 13 December 1982 by R117-17-8

For: (117) China , USSR (names of other States not reproduced )

Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany (Fed.
Rep.), Iceland, ltaly, Luxembourg, Netherlands, New Zealand,—Norway,
Portugal, Spain, Turkey, United Kingdom , United States

Abstaining: (8) Austria, Finland, Greece, Guatemala, Ireland, Israel,
Japan, Paraguay

2. The 38th Session (1983)
A/C.1/38/L.55: Sponsored by: (16) Algeria, Argentina, Bahamas, Bangladesh,
Bhutan, Congo, Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar,
Nigeria, Romania, Yugoslavia, with the later addition of Viet Nam
A/RES/38/73G: adopted on 16 December 1983 by R126-17-6
For: (126) China , USSR (names of other States not reproduced )
Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany

(Fed. Rep.), Iceland, Italy, Luxembourg, Netherlands, New Zeatarmd;—
Norway, Portugal, Spain, Turkey, United Kingdom , United States

Abstaining: (8) Austria, Greece, Ireland, Israel, Japan, Philippines

3. The 39th Session (1984)

A/C.1/39/L.50: Sponsored by: (14) Algeria, Argentina, Bahamas, Bangladesh,
Bhutan, Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Romania,
Viet Nam, Yugoslavia

A/RES/39/63H: adopted on 12 December 1984 by R128-17-5

For: (128) China , USSR (names of other States not reproduced )

Against: (17) Australia, Belgium, Canada, Denmark, France , Germany (Fed.
Rep.), Iceland, Italy, Luxembourg, Netherlands, New Zealand,—Norway,
Portugal, Spain, Turkey, United Kingdom , United States

Abstaining: (5) Austria, Greece, Ireland, Israel, Japan
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4, The 40th Session (1985)

A/C.1/40/L.26: Sponsored by: (15) Algeria, Argentina, Bahamas, Bangladesh,
Bhutan, Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Nigeria,
Romania, Viet Nam, Yugoslavia

A/RES/40/151F: adopted on 16 December 1985 by R126-17-6

For: (126) China , USSR (names of other States not reproduced )

Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany
(Fed. Rep.), Iceland, ltaly, Luxembourg, Netherlands New Zeatard,—
Norway, Portugal, Spam Turkey, United Kingdom , United States

Abstaining: (6) Austria, Greece, Grenada, Ireland, Israel, Japan

5. The 41st Session (1986)

A/C.1/41/L.49: Sponsored by: (13) Algeria, Argentina, Bangladesh, Bhutan,
Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Romania, Viet Nam,
Yugoslavia

A/RES/41/60F: adopted on 3 December 1986 by R132-17-4
or: (132) China , USSR ( names of other States not reproduced )
Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany

(Fed. Rep.), Iceland, Italy, Luxembourg, Netherlands New Zeatarmd;,—
Norway, Portugal, Spain, Turkey, United Kingdom , United States

Abstaining: (4) Greece, Ireland, Israel, Japan
6. The 42nd Session (1987)
A/C.1/42/1..28: Sponsored by: (13) Algeria, Argentina, Bangladesh, Bhutan,
Ecuador, Egypt, Ethiopia, India, Indonesia, Romania, Yugoslavia, with the
later additions of Madagascar, Viet Nam
A/RES/42/39C: adopted on 30 November 1987 by R135-17-4
or: (135) China , USSR (names of other States not reproduced )
Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany

(Fed. Rep.), Iceland, Italy, Luxembourg, Netherlands New Zeatarmd,—
Norway, Portugal, Spam Turkey, United Kingdom , United States

Abstaining: (4) Greece, Ireland, Israel, Japan

7. The 43rd Session (1988)

A/C.1/43/L.55: Sponsored by: (14) Algeria, Argentina, Bangladesh, Bhutan,
Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Romania, Viet Nam,
Yugoslavia, with the later addition of Malaysia

A/RES/43/76E: adopted on 7 December 1988 by R133-17-4

or: (133) China , USSR (names of other States not reproduced )

Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany
(Fed. Rep.), Iceland, Italy, Luxembourg, Netherlands New Zeatarmd,—
Norway, Portugal, Sparn Turkey, United Kingdom , United States

Abstaining: (4) Greece, Ireland, Israel, Japan
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8. The 44th Session (1989)

A/C.1/44/1L..39: Sponsored by: (12) Algeria, Bangladesh, Bhutan, Ecuador, Egypt,
India, Indonesia, Malaysia, Romania, Viet Nam,Yugoslavia, with the later
addition of Madagascar

A/RES/44/117C: adopted on 15 December 1989 by R134-17-4

For: (134) China , USSR (names of other States not reproduced )

Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany
(Fed. Rep.), Iceland, ltaly, Luxembourg, Netherlands, New Zeatamd,—
Norway, Portugal, Spain, Turkey, United Kingdom , United States

Abstaining: (4) Greece, Ireland, Israel, Japan

9. The 45th Session (1990)

A/C.1/45/L.25: Sponsored by: (14) Afghanistan, Algeria, Argentina, Bangladesh,
Bhutan, Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Malaysia,
Viet Nam,Yugoslavia

A/RES/45/59B: adopted on 4 December 1990 by R125-17-10

For: (125) China , USSR (names of other States not reproduced )

Against:  (17) Australia, Belgium, Canada, Denmark, France , Germany,
Iceland, lItaly, Luxembourg, Netherlands, New Zealand, Norway,Portugal,
Spain, Turkey, United Kingdom , United States

Abstaining:  (10) Bulgaria, Czechoslovakia, Greece, Hungary, Ireland,
Israel, Japan, Liechtenstein, Poland, Romania

10. The 46th Session (1991)

A/C.1/46/L.20: Sponsored by: (15) Afghanistan, Algeria, Bangladesh, Bhutan,
Ecuador, Egypt, Ethiopia, India, Indonesia, Madagascar, Malaysia,
Viet Nam,Yugoslavia, with the later additions of Bolivia, Lao People’s
Democratic Republic

A/RES/46/37D: adopted on 6 December 1991 by R122-16-22

For: (122) China , USSR (names of other States not reproduced )

Against:  (16) Australia, Belgium, Canada, Denmark, France , Germany, Italy,
Luxembourg, Netherlands, New Zealand, Norway, Portugal, Spaim,—Turkey,
United Kingdom , United States

Abstaining:  (22) Albania, Argentina, Austria, Bulgaria, Czechoslovakia,
Estonia, Finland, Greece, Hungary, Iceland, Ireland, Israel, Japan,
Latvia, Liechtenstein, Lithuania, Marshall Islands, Poland, Republic of
Korea, Romania, Samoa, Sweden

11. The 47th Session (1992)

A/C.1/47/L.33: Sponsored by: (15) Algeria, Bangladesh, Bolivia, Costa Rica,
Ecuador, Egypt, Ethiopia, India, Indonesia, Lao People’s Democratic
Republic, Madagascar, Malaysia, Vietham, with the later additions of
Bhutan, Democratic People’'s Republic of Korea
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A/RES/A7/53C: adopted on 9 December 1992 by R126-21-21

For: (126) China , USSR (names of other States not reproduced )

Against:  (21) Australia, Belgium, Bulgaria, Canada, Czechoslovakia,
Denmark, France , Germany, Hungary, Iceland, Italy, Luxembourg,
Netherlands;New—Zealand, Norway, Poland, Portugal, Spain, Turkey,
United Kingdom , United States

Abstaining: (21) Armenia, Austria, Estonia, Finland, Greece, Ireland,
Israel, Japan, Latvia, Liechtenstein, Lithuania, Malta, Marshall
Islands, Republic of Korea, Republic of Moldova, Romania, Samoa,
San Marino, Slovenia, Solomon Islands, Sweden

12. The 48th Session (1993)

A/C.1/48/L.13 and Rev. 1 and 2: Sponsored by: (20) Algeria, Bangladesh,
Bhutan, Bolivia, Colombia, Costa Rica, Democratic People’s Republic of
Korea, Ecuador, Egypt, Ethiopia, India, Indonesia, Lao People’s Democratic
Republic, Madagascar, Malaysia, Mexico, Vietnam, with the later additions
of Haiti, Honduras, Sudan

A/RES/48/76B: adopted on 16 December 1993 by R120-23-24
For: (120) China (names of other States not reproduced )
Against:  (23) Andorra, Belgium, Bulgaria, Canada, Czech Republic, Denmark,
Finland, France , Germany, Hungary, Iceland, Italy, Luxembourg, Monaco,

Netherlands;Norway, Poland, Portugal, Slovakia, Spain, Turkey, United
Kingdom, United States

Abstaining: (24) Albania, Argentina, Armenia, Australia, Austria, Estonia,
Georgia, Greece, Ireland, Israel, Japan, Latvia, Liechtenstein,
Lithuania, Malta, Marshall Islands, New Zealand, Republic of Korea,
Republic of Moldova, Romania, Russian Federation , Slovenia, Sweden, The
FYR Macedonia

13. The 49th Session (1994)

A/C.1/49/L.31: Sponsored by: (20) Bangladesh, Bhutan, Bolivia, Colombia,
Democratic People’'s Republic of Korea, Ecuador, Egypt, Ethiopia, Honduras,
India, Indonesia, the Lao People’'s Democratic Republic, Madagascar,
Malaysia, Mexico, Myanmar, Sudan, Viet Nam, with the later additions of
Costa Rica, Haiti

A/RES/49/76E: adopted on 15 December 1994 by R115-24-31
For: (115) China (names of other States not reproduced )
Against:  (24) Andorra, Belgium, Canada, Czech Republic, Denmark, Finland,
France , Germany, Greece, Hungary, Iceland, Italy, Luxembourg, Monaco,

Netherfands, Norway, Poland, Portugal, Romania, Slovakia, Spain, Turkey,
United Kingdom , United States

Abstaining:  (31) Albania, Argentina, Armenia, Australia, Austria, Belarus,
Bulgaria, Croatia, Estonia, Fiji, Georgia, Ireland, Israel, Japan,
Kazakhstan, Latvia, Liechtenstein, Lithuania, Malta, Marshall Islands,
Micronesia (Federated States of), New Zealand, Republic of Korea,
Republic of Moldova, Russian Federation , Samoa, Slovenia, Sweden,
Tajikistan, The FYR Macedoma, Ukraime

14. The 50th Session (1995)

A/C.1/50/L.47: Sponsored by: Bangladesh, Belize, Bhutan, Bolivia, Botswana,
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Brunei Darussalam, Colombia, Democratic People’s Republic of Korea,
Ecuador, Egypt, Ethiopia, Haiti, India, Indonesia, Iran (Islamic Republic

of), Kenya, Lao People’s Democratic Republic, Madagascar, Malawi, Malaysia,
Mexico, Micronesia (Federated States of), Myanmar, Nepal, Nigeria,
Philippines, Sudan, Vietnam

A/RES/50/71E: adopted on 12 December 1995 by R108-27-28

For: (108) China (names of other States not reproduced )

Against: (27) Andorra, Belgium, Bulgaria, Canada, Czech Republic,
Denmark, Finland, France , Germany, Greece, Hungary, Iceland, lItaly,
Latvia, Lithuania, Luxembourg, Monaco, Netherlands, Norway, Poland,
Portugal, Romania, Slovakia, Spain, Turkey, United Kingdom , United

States

Abstaining: (28) Afghanistan, Albania, Antigua and Barbuda, Argentina,
Armenia, Australia, Austria, Bahamas, Barbados, Belarus, Croatia,
Equatorial Guinea, Estonia, Georgia, Ireland, Israel, Japan,

Liechtenstein, Malta, New Zealand, Republic of Korea, Republic of
Moldova, Russian Federation , Slovenia, Sweden, The FYR Macedonia,
Ukraine, Uzbekistamn
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ll. ANOTHER ASPECT OF NUCLEAR DISARMAMENT

- NUCLEAR DISARMAMENT IN THE PERIOD OF THE

COLD WAR AND THE ROAD TO THE CONCLUSION
OF THE NON-PROLIFERATION TREATY -

Q) The Nuclear Arms Race and the Control of Nuclear Weapons in the Period of
the Cold War; the Emergence of the Non-Proliferation Treaty

(a) Development of Nuclear Disarmament

26. ( Arms race between the United States and the Soviet Union )
success of the first nuclear weapons test by the Soviet Union in 1949 and the
first test of hydrogen bombs by the United States in 1952, and even with the
participation of France, the United Kingdom and later China in the group of
States in possession of nuclear weapons, these weapons remained a source of
friction between the United States and the Soviet Union in the post-war period
known as the Cold War. However, in parallel to the arms race between them, the
United States and the Soviet Union, which were themselves fully aware of the
catastrophic effects of nuclear weapons once actually used, recognized that some
restraints would be needed.

In their search for the means of achieving restraints on the quantity of
strategic nuclear weapons or even the freezing of these weapons, the United
States and the Soviet Union made the Joint Statement of Agreed Principles for
Disarmament Negotiations (UN Doc. A/4879) in 1961. The plan included a gradual
process of elimination and suspension of the production of weapons of mass
destruction - such as nuclear weapons - and marked the beginning of the
negotiation between the two countries of the Strategic Arms Limitation Talks
(SALT 1) in 1969, which was ended by the conclusion of the 1972 Anti-Ballistic
Missile (ABM) Treaty, and was followed by SALT Il in 1972. The Treaty on the
Limitation of Strategic Offensive Arms (SALT Il Treaty) was concluded in 1979
but has never been ratified. Negotiations within the framework of the Strategic
Arms Reduction Talks (START) commenced in 1982.

27. ( Committee and later Conference on Disarmament (CD) in Geneva
the agreement of the United States and the Soviet Union and with the endorsement
of the United Nations under resolution 1722 (XVI) on "Question of disarmament”,
the Eighteen-Nations Committee on Disarmament (ENDC) was set up in Geneva in
1961, composed of an equal number of States in each "bloc" - that is, five on
each side, together with eight additional non-aligned countries - as a forum for
global disarmament. The ENDC became the Conference of the Committee on
Disarmament (CCD) with the membership of twenty-six States (which was increased
to thirty-one in 1975) in 1969, and, pursuant to the decision of the 1978 first
special disarmament session of the United Nations General Assembly (the
conference being then composed of forty States, including all five
nuclear-weapon States), changed its name to the Committee on Disarmament. This
has, since 1984, been in existence as the Conference on Disarmament (CD), an
organ of disarmament negotiations.

28. ( Partial Test-Ban Treaty ) In an international context that included
the Cuban missile crisis in October 1962 and with the agreement of the United
States and the Soviet Union, the Treaty Banning Nuclear Weapon Tests in the
Atmosphere, in Outer Space and Under Water (Partial Test-Ban Treaty (PTBT)),
with the United States, the Soviet Union and the United Kingdom as the original
parties, was signed in Moscow on 5 August 1963. The signatories agreed:

"to prohibit, to prevent, and not to carry out any nuclear weapon test

explosion, or any other nuclear explosion ... in the atmosphere;
beyond its limits, including outer space; or under water, including
territorial waters or high seas" (Art.1) ( UNTS Vol. 480, p. 43).

This treaty was to be of unlimited duration and was open for signature to all
States. Ninety-nine States have, as of 1 January 1995, ratified or acceded to
it and five have only signed it. The complete banning of all nuclear tests,

)

After the

With
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including underground tests, has still not been finally achieved at this
writing, while negotiations on the Comprehensive Nuclear-Test-Ban Treaty are at
present in progress.

29. ( The 1978 first special disarmament session of the United Nations )
The United Nations General Assembly has from the outset, and with the close
collaboration of the ENDC in Geneva, adopted, in parallel with bilateral
negotiations between the United States and the Soviet Union related to nuclear
weapons, a number of resolutions concerning nuclear weapons, one of which was
the 1961 resolution 1653 (XVI) in 1961 concerning the "Declaration on the
prohibition of the use of nuclear weapons”, to which | referred in paragraph 16,
above (see Table I). This 1961 resolution, which met some strong opposition and
reservations, has, however, for long been regarded as one of the leading
objectives to be achieved for nuclear disarmament and has led to the regular
succession of resolutions aiming at the Convention on the prohibition of the use
of nuclear weapons which, however, has not yet borne any fruit
(see paras. 20-25, above).

Considering the issues of nuclear disarmament as a problem of global peace
and security, the first special session devoted to disarmament (Tenth Special
Session) of the General Assembly was held in May/June 1978 to lay the foundation
of an international disarmament strategy which would aim at a general and
complete disarmament under effective international control ( cf. para. 17,
above).

The Final Document of this special session set out various principles,
including the primary responsibility of nuclear-weapon States for nuclear
disarmament, the observance of an acceptable balance of mutual responsibilities
and obligations for nuclear- and non-nuclear-weapon States, the consideration of
proposals designed to secure the avoidance of the use of nuclear weapons and the
prevention of nuclear wars, and the non-proliferation of nuclear weapons.

A programme of action in that Final Document indicated that the ultimate
goal should be the complete elimination of nuclear weapons and for this purpose
it encouraged, among other things, the cessation of nuclear-weapon testing by
all States within the framework of an effective nuclear disarmament process, the
giving of assurances to non-nuclear-weapon States of their intent to refrain
from any use or threat of use of nuclear weapons, and the encouragement of the
establishment of nuclear-weapon-free zones on the basis of arrangements freely
arrived at among the States of the regions concerned.

In response to this final document of the first special disarmament
session, the General Assembly has, since its 33rd Session in 1978, placed the
"Review of the implementation of the recommendations and decisions of the tenth
special session" on its agenda at every session down to the present day.

30. ( The 1982 second special disarmament session of the General Assembly
Although the General Assembly had noted that developments since 1978 had not
lived up to the hopes engendered by that special disarmament session, it held
the second special disarmament session (the Twelfth Special Session) in 1982 to
review the implementation of the recommendations and decisions adopted by the
General Assembly at its previous disarmament session in 1978 ( cf. , para. 20
above). The Concluding Document, that is, the Report of the Ad hoc Committee,
was adopted at this special disarmament session (A/S-12/32).

Ever since the 37th Session (1982) held late in the same year, the General
Assembly has had on its agenda at every session down to the present day an item
entitled "Review and implementation of the Concluding Document of the Twelfth
Special Session of the General Assembly”. Under this agenda item, the General
Assembly adopted at its 37th Session (1982) various resolutions concerning
nuclear disarmament among which a resolution entitled "Convention on the
prohibition of the use of nuclear weapons" was to be noted (as stated in
paragraphs 21-22, above). The General Assembly repeated an almost identical
resolution from 1982, over a period of fourteen sessions, until 1995 (see
para. 23, above). The number of sponsoring States did not increase, but
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opposition to the resolution grew and abstentions from the voting became more
numerous. In fact this resolution had no impact on any occasion when it was
passed, so that the General Assembly had to repeat at every session its regret
that no result had been achieved in the previous year. There has never been any
discussion of substance, either at the United Nations in New York or at the
Conference on Disarmament in Geneva, in relation to the Convention prohibiting

the use or threat of use of nuclear weapons under any circumstances.

(b)  Separation Between Nuclear-Weapon States and Non-Nuclear-Weapon States

31. ( The non-proliferation treaty ) In the atmosphere of detente which was
brought about by the conclusion in 1963 of the Partial Test-Ban Treaty (PTBT),
the United States and the Soviet Union became concerned with the prevention of
the proliferation of nuclear weapons beyond those States which already possessed
them. The United States and the Soviet Union jointly submitted the draft of the
Treaty on the Non-Proliferation of Nuclear Weapons (Non-Proliferation Treaty
(NPT)) in July 1968 in Geneva where, with the participation of the non-nuclear
weapon States, the multilateral negotiations had been conducted. The
Non-Proliferation Treaty, with the agreement of the United States, the Soviet
Union and the United Kingdom, was opened to all States for signature in three
cities: London, Moscow and Washington ( UNTS Vol. 729, p. 161). It became
effective on 5 March 1970 after its ratification by all three original member
States and the deposit of the instruments of ratification of forty other
signatory States (China and France ratified the Treaty only in 1992).

This Treaty clearly distinguished between, on the one hand, the
nuclear-weapon States , defined as those which prior to 1 January 1967 had
manufactured and exploded a nuclear weapon or other nuclear device, and which
would undertake not to transfer nuclear weapons to non-nuclear-weapon States or
to assist, encourage or induce any of them to manufacture or acquire nuclear
weapons (Article 1), and, on the other hand, the non-nuclear-weapon States
would not receive the transfer of nuclear weapons or other nuclear explosive
devices and would not manufacture them or otherwise acquire them (Article ).
The Treaty imposed, however, on all the States Parties, whether nuclear-weapon
States or non-nuclear-weapon States, the obligation to pursue negotiations in
good faith with a view to the taking of effective measures relating to the
cessation of the nuclear arms race and to nuclear disarmament (Article VI). It
is also to be noted that, at the First Special Disarmament Session of the
General Assembly in 1978, the five nuclear-weapon States gave assurances to the
non-nuclear-weapon States which were Parties to the Treaty, undertaking not to
use nuclear weapons against them.

The balance of power, as far as nuclear weapons are concerned, would be
maintained between the nuclear-weapon and the non-nuclear-weapon States by this
seemingly unequal treaty, which in fact reflected the reality of the
international relations in the 1970s and 1980s. Up to the end of 1979, 111
States had become Parties to the Treaty and at the end of 1989, 138 States were
Parties. To date, the Treaty has received 182 ratifications.

Twenty-five years after the entry into force of that Treaty, in 1995, a
Conference was to be convened to decide, by a majority of the Parties to it,
whether the Treaty should continue in force indefinitely or should be extended
for an additional fixed period or periods (Article X(2)).

32. ( Nuclear Free Zone - Treaty of Tlatelolco ) The Non-Proliferation
Treaty recognized the right to any group of States to conclude regional treaties
in order to assure the total absence of nuclear weapons in their respective
territories (Article VII).

The Treaty for the Prohibition of Nuclear Weapons in Latin America (later
the words "and the Caribbean" were added) (the Treaty of Tlatelolco) was signed
on 14 February 1967 by 14 Latin American States (with 7 additional States
signing subsequently) and became effective on 22 April 1968 ( UNTS Vol. 634,
p. 281). This Treaty is drawn up to be of a permanent nature and to remain in

which
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force indefinitely (Article 30), and is currently valid among 30 States in the
region.

The five nuclear-weapon States would be bound to compliance with this
Treaty by their acceptance of Additional Protocol Il by which the nuclear-weapon
States would "undertake not to use or threaten to use nuclear weapons against
the Contracting Parties of the Treaty" (Article 3). The United Nations General
Assembly in its resolutions adopted in successive sessions (resolution
2286 (XXII); 2456 (XXII); etc.) welcomed this Treaty with special satisfaction
and invited the five nuclear-weapon States to sign and ratify this Additional
Protocol, by which they would become bound by the Treaty. In fact, the five
nuclear-weapon States had successively signed and ratified Additional
Protocol Il by the end of the 1970s but accompanied their actions by
declarations whereby some attached reservations.

33. ( Treaty of Rarotonga ) Following the Treaty of Tlatelolco covering the
Latin American region, the South Pacific Nuclear Free Zone Treaty (Treaty of
Rarotonga) was signed by eight States at the South Pacific forum on 6 August
1985 (with the later addition of one signature), to provide for the abandonment
of instruments of nuclear explosion, the prevention of their placement by
nuclear-weapon States and the prevention of testing ( UNTS Registration no.
24592 of 2 January 1987). This Treaty became effective on 11 December 1986 and
is of a permanent nature, remaining in force indefinitely (Article 13) and
currently valid among 12 States in the region.

Protocol 2, which was aimed at securing the agreement of the five
nuclear-weapon States "not to use or threaten to use" any nuclear explosive
device against the Parties to the Treaty (Article 1), had by 1988 been signed
and ratified by China and the Soviet Union, to which instrument they appended
respectively some reservations. Signature by France, the United Kingdom and the
United States had to wait until March 1996.

(2) Perpetuation of the NPT Régime
@) Non-Proliferation Treaty

34. ( End of the Cold War ) The collapse of régimes in eastern Europe, which
commenced with the destruction of the Berlin Wall in November 1989 and the
dissolution of the Soviet Union and which led to the end of the Cold War, had a
very strong impact on the question of nuclear weapons at the end of the 1980s
and beginning of the 1990s.

35. ( Expectation of the comprehensive test-ban treaty ) Since the
conclusion of the Partial Test-Ban Treaty in 1963, the complete banning of all
nuclear explosion tests has been the most important political task - in Geneva
in particular - and it became, with the approach of 1995, a most essential
matter for the nuclear-weapon States to achieve the indefinite extension of the
Non-Proliferation Treaty, thus perpetuating that treaty’s régime. When the
Conference on the Review of the Non-Proliferation Treaty broke down in 1990 due
to the conflict concerning the Comprehensive Nuclear-Test-Ban Treaty (CTBT), the
spotlight fell upon that latter Treaty. The nuclear-weapon States had become
aware that, if they were to succeed in bringing about the indefinite extension
of the Non-Proliferation Treaty, they would have to give up any planned tests of
nuclear weapons.

In 1991 the "Comprehensive Nuclear-Test-Ban Treaty" was included for the
first time as a consolidated and independent agenda item of the General Assembly
and a proposal sponsored by 45 States was adopted on 6 December 1991 by
147 States in favour, 2 against and 4 abstentions, and became the
resolution 46/29 entitled "Comprehensive Nuclear-Test-Ban Treaty" (Table IV, 1).
The United States and France were against, and China and the United Kingdom
abstained. This resolution required all States to do their utmost to achieve
the total prohibition of nuclear weapon tests and asked the Conference on
Disarmament to proceed with negotiations.
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36. ( Negotiations in Geneva ) The real negotiations in Geneva started in
1992 and late in that year the United Nations General Assembly adopted
resolution 47/47 - which was pratically identical to the previous resolution -
on 9 December 1992 by 159 votes in favour, 1 against and 4 abstentions
(Table IV, 2). It was noted that, although the United States voted against,
France, because of the modification to its national policy, no longer voted
against it but abstained. The United States had likewise changed its policy
with the start of President Clinton’s term of office in January 1993 as well as
in consideration of the fact that it would soon be time for the extension of the
Non-Proliferation Treaty. Thus, the draft resolution on "Comprehensive
Nuclear-Test-Ban Treaty" in 1993 was sponsored by 157 States, including the
United States, and adopted without being put to the vote as resolution 48/70
(Table 1V, 3).

In fact, through the CTBT negotiations at the Conference on Disarmament in
Geneva in 1994 there began to be a real hope that the Treaty could be drafted.
At the 49th Session of the General Assembly in 1994, the resolution on the same
subject, which was sponsored for the first time by all five nuclear-weapon
States, was adopted on 15 December 1994, again without being put to the vote, as
resolution 49/70. That resolution called upon the participants in the
Conference on Disarmament to negotiate intensively as a high priority and to
conclude a universal treaty for a comprehensive ban of nuclear tests, which
would contribute to nuclear disarmament and the prevention of the proliferation
of nuclear weapons in all their aspects (Table 1V, 4).

It was stated that, in order to have an effective implementation of
Article VI of the Non-Proliferation Treaty, as referred to in paragraph 31
above, the completion by the Conference on Disarmament of the negotiation on the
CTBT was expected by no later than 1996. In 1995 the General Assembly at its
50th Session again adopted resolution 50/65 on "Comprehensive Nuclear-Test-Ban
Treaty" without its being put to the vote (Table IV, 5) and the CTBT will, it is
hoped, be concluded in 1996.

(b) Indefinite Extension of the Non-Proliferation Treaty

37. ( Convocation of the conference ) In spite of the fact that the 1968
Non-Proliferation Treaty has certainly been seen as unequal, the monopoly of
nuclear weapons by a limited number of States and the prevention of the
proliferation of nuclear weapons beyond those States has for some time been the
linchpin of the doctrine of nuclear deterrence. Under this Treaty, a conference
would be convened in 1995 to decide whether the treaty should continue in force
indefinitely or should be extended for an additional fixed period or periods
(Article X(2)). The General Assembly at its 47th Session (1992) adopted by a
recorded vote of 168 votes in favour to none against with no abstentions (India
later advised the Assembly that it had intended to abstain) resolution 47/52A by
which it took note of the decision of the Parties to the Treaty to form the
preparatory committee for this 1995 Review and Extension Conference, which would
meet in May 1993, and requested the possible assistance of the
Secretary-General. Pursuant to the decision of the preparatory committee the
Review and Extension Conference was held in April/May 1995 in New York.

38. ( Security assurances given by the nuclear States ) In order to
perpetuate the NPT régime, it was necessary for the nuclear-weapon States to
give some assurances to the non-nuclear-weapon States concerning the use of
these weapons. Prior to the Conference in April/May 1995, the five
nuclear-weapons States proceeded early in April 1995 to make their respective
statements, in which they gave security assurances of their intent to refrain
from any use of nuclear weapons against the non-nuclear-weapon States that are
Parties to the Non-Proliferation Treaty. The Security Council in its
resolution 984 (1995) on 11 April 1995, which it adopted unanimously, "[tookK]
note with appreciation of the statements" made by the five nuclear-weapon
States. The assurances given by the nuclear-weapon States were more or less
identical, stating that "[each State] will not use nuclear weapons against
non-nuclear-weapon States Parties to the NPT" (S/1995/261, the Russian
Federation; 262, the United Kingdom; 263, the United States; 264, France) except
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that China gave the assurance that it would "not ... be the first to use nuclear
weapons at any time or under any circumstances" and that "[it] undertakes not to
use or threaten to use nuclear weapons against non-nuclear weapon States or
nuclear-weapon free zones at any time or under any circumstances" (S/1995/265).
In fact, a similar security assurance had also been given five years previously,

in 1990.

39. ( The indefinite extension of the NPT ) One hundred and seventy-five
member States participated and ten non-member States sent observers. The
Conference decided that, "the Treaty [should] continue in force indefinitely"
(Decision 3) as a majority existed among States party to the Treaty for its
indefinite extension, in accordance with Article X, paragraph 2. The
nuclear-weapon States, while looking forward as far as possible to nuclear
disarmament and the non-use of nuclear weapons, did not alter their positions.
On the other hand the non-nuclear-weapon States, while expressing their
appreciation of the efforts made by the nuclear-weapon States to promote nuclear
disarmament, were agreed that the nuclear-weapon States, given their privileged
status, would continue to remain the only States to hold nuclear weapons. That
decision of the Conference was noted by the General Assembly in its
resolution 50/70Q on "1995 Review and extension conference of the parties to the
treaty on the non-proliferation of nuclear weapons" on 12 December 1995 by a
recorded vote of 161 in favour, none against with the abstension of only India
and Israel.

It can, then, be said that the NPT régime has thus been firmly established
in the international community.

40. ( Nuclear free zone treaties ) Following the Treaties of Tlatelolco and
Rarotonga, some further treaties have been concluded to expand the non-nuclear
weapon zones pursuant to Article VII of the Non-Proliferation Treaty.

In South-East Asia in December 1995 a Treaty of the Non-Nuclear Regions was
signed in Bangkok on the occasion of the Conference of the Heads of State of the
Association of South-East Asian Nations (ASEAN) by ten States in that area and
this Treaty should remain in force indefinitely. The Protocol was opened for
signature to the five nuclear-weapon States. It is reported that China and the
United States declined to sign the Protocol for the reason that the Treaty
covered the exclusive economic zone and the continental shelf in the region.

In Africa, where South Africa gave up its nuclear weapons, the
establishment of a nuclear free zone became a reality and the United Nations
General Assembly at its 49th Session (1994) adopted resolution 49/138 on
"Establishment of an African nuclear-weapon-free zone" requesting the
Secretary-General to work in consultation with the Organization of African Unity
(OAU) on the text of a treaty on an African Nuclear-Weapon-Free Zone. In June
1995, after the extension of the Non-Proliferation Treaty was decided, the
Conference of Heads of States of the OAU adopted the African Nuclear-Weapon-Free
Zone Treaty (the Treaty of Pelindaba) which was signed by 42 African States on
11 April 1996 in Cairo. China, France, the United Kingdom and the United States
signed Protocol | at the same time by which they undertook not to use or
threaten to use nuclear weapons against the Parties to the Treaty. The Treaty
is of unlimited duration and should remain in force indefinitely.

41. ( Conclusion ) One can conclude from the above that, on the one hand,
the NPT régime which presupposes the possession of nuclear weapons by the five
nuclear-weapon States has been firmly established and that, on the other, they
have themselves given security assurances to the non-nuclear weapon States by
certain statements they have made in the Security Council. In addition, those
nuclear-weapon States, in so far as they adhere to the Protocols appended to the
respective nuclear-free zone treaties, are bound not to use or threaten to use
nuclear weapons against States Parties to those respective treaties.

This reality should not be overlooked. It is most unlikely that those
nuclear-weapon States will use those weapons, even among themselves, but the
possibility of the use of those weapons cannot be totally excluded in certain
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special circumstances. That is the meaning of the Non-Proliferation Treaty. It
is generally accepted that this NPT régime is a necessary evil in the context of

international security, where the doctrine of nuclear deterrence continues to be
meaningful and valid.
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TABLE IV

[ Note: the nuclear-weapon States under the NPT
are underlined; "R" denotes recorded vote ]

General Assembly resolutions on
"Comprehensive Nuclear-Test-Ban Treaty"

1. The 46th Session (1991)
A/C.1/46/L.4: Sponsored by: (45) USSR (names of other States not reproduced )

A/RES/46/29: adopted on 6 December 1991 by R147-2-4

For: (147) USSR (names of other States not reproduced )

Against: (2) France , United States

Abstaining: (4) China , Micronesia (Federated States), Israel, United
Kingdom

2. The 47th Session (1992)

A/C.1/47/L.37: Sponsored by: (99) the Russian Federation (names of other
States not reproduced )

A/RES/A7/47: adopted on 9 December 1992 by R159-1-4

For: (159) Russian Federation (names of other States not reproduced )

Against: (1) United States

Abstaining: (4) China , France , Israel, United Kingdom

3. The 48th Session (1993)

A/C.1/48/L.40: Sponsored by: (159) Russian Federation , United States ( names of
other States not reproduced )
A/RES/48/70: adopted without a vote on 16 December 1993

4, The 49th Session (1994)

A/C.1/49/L.22/Rev. 1. Sponsored by: (87) China , France , Russian Federation ,
United Kingdom , United States (names of other States Tiot Teproduced )

A/RES/49/70 adopted without a vote on 15 December 1994

5. The 50th Session (1995)

A/C.1/50/L.8/Rev. 1. Sponsored by: (91) France , Russian Federation , United
Kingdom, United States (names of other -States—notTeproduced )~ —

A/RES/50/65: adopted without a vote on 12 December 1995
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3) Significance of the NPT régime in the period of the still valid doctrine of
nuclear deterrence

42. ( Ultimate goal of elimination of nuclear weapons ) The resolution
sponsored and introduced by Japan and entitled "Nuclear disarmament with a view
to the ultimate elimination of nuclear weapons" was adopted on 15 December 1994
as resolution 49/75H at the 49th Session (1994) by a recorded vote of 163 in
favour, none against and 8 abstentions (Table V, 1). In that resolution, the
General Assembly "urge[d] States not parties to the Treaty on the
Non-Proliferation of Nuclear Weapons to accede to it at the earliest possible
date" and "callled] upon the nuclear-weapon States to pursue their efforts for
nuclear disarmament with the ultimate objective of the elimination of nuclear
weapons in the framework of general and complete disarmament" (emphasis added).

After it was determined in May 1995 that the NPT was to be indefinitely
extended, the General Assembly at its 50th Session (1995) adopted on 12 December
1995, by 154 votes in favour, none against and 10 abstentions, resolution 50/70C
by which the General Assembly "[c]allled] for the determined pursuit by the
nuclear-weapon States of systematic and progressive efforts to reduce nuclear
weapons globally, with the ultimate goal of eliminating those weapons , and by
all States of general and complete disarmament under strict and effective
international control" (emphasis added) (Table V, 2).

It is to be noted that another resolution similarly entitled "Nuclear
disarmament” which proposed "effective nuclear disarmament measures with a view
to the total elimination of [nuclear] weapons within a time-bound framework
(emphasis added) was adopted on the same day as resolution 50/70P but met strong
opposition as reflected in a recorded vote of 103 in favour, 39 against and
17 absentions (Table V, 3).
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TABLE V

[ Note: the nuclear-weapon States under the NPT
are underlined; "R" denotes recorded vote ]

General Assembly resolutions on
"Nuclear disarmament with a view to the
ultimate elimination of nuclear weapons"
1. The 49th Session (1994)
A/C.1/49/L.33/Rev. 1. Sponsored by: Japan

A/RES/49/75H: adopted on 15 December 1994 by R163-0-8

For: (163) China , Russian Federation ( names of other States not
reproduced——
Against: (0)

Abstaining: (8) Brazil, Cuba, Democratic People’s Republic of Korea,
France , India, Israel, United Kingdom , United States

2. The 50th Session (1995)

A/C.1/50/L.17/Rev. 2. Sponsored by: Japan, with the later additions of
Australia, Austria, Belgium, Canada, Denmark, Finland, Germany, Iceland,
Ireland, Italy, Malta, Netherlands, New Zealand, Norway, Poland, Spain,
Sweden, Venezuela

A/RES/50/70C: adopted on 12 December 1995 by R154-0-10

For: (154) France , Russian Federation , United Kingdom , United States
of other States Tiot Teproduced )

Against: (0)

Abstaining: (10) Algeria, Brazil, China , Cuba, Democratic People’s

Republic of Korea, India, Iran, Israel, Myarmmar, Pakistan

General Assembly resolution on "Nuclear disarmament”
3. The 50th Session (1995)

A/C.1/50/L.46/Rev. 1: Sponsored by: Algeria, Angola, Bangladesh, Cambodia,
Colombia, Cuba, Democratic People’s Republic of Korea, Ecuador, Egypt,
Fiji, Ghana, India, Indonesia, Iran (Islamic Republic), Iraq, Kenya,
Malaysia, Marshall Islands, Mauritius, Mexico, Mongolia, Myanmar, Nigeria,
Pakistan, Papua New Guinea, Philippines, Samoa, Sri Lanka, Sudan, Thailand,
United Republic of Tanzania, Viet Nam, Zimbabwe

A/RES/50/70P: adopted on 12 December 1995 by R106-39-17

For: (106) China ( names of other States not reproduced )

( names
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Against: (39) Albania, Andorra, Argentina, Austria, Belgium, Bulgaria,
Canada, Czech Republic, Denmark, Estonia, Finland, France , Germany,
Greece, Hungary, Iceland, Ireland, Israel, Italy, Latvia, Liechtensteir,——
Lithuania, Luxembourg, Malta, Monaco, Netherlands, Norway, Poland,
Portugal, Republic of Moldova, Romania, Slovakia, Slovenia, Spain,
Sweden, The Former Yugoslav Republic of Macedonia, Turkey, United
Kingdom, United States

Abstaining: (17) Antigua and Barbuda, Armenia, Australia, Azerbaijan,
Bahamas, Belarus, Benin, Croatia, Cyprus, Equatorial Guinea, Georgia,
Japan, Kazakstan, New Zealand, Republic of Korea, Russian Federation

Ukraine
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IV. CONCLUDING REMARKS

Q) Re-examination of the General Assembly’s Request for the Court’s Advisory
Opinion

43. ( Re-examination of the Request ) | have shown, firstly — , that the
Request contained in General Assembly resolution 49/75K and that reads: "Is the
threat or use of nuclear weapons permitted in any circumstance under
international law?" was, in fact, nothing more than a request to the Court to
endorse what, in the view of those that framed it, is a legal axiom that the
threat or use of nuclear weapons is not permitted under international law in any
circumstance, and so cannot be considered as a request for advisory opinion in
the real sense as laid down by Article 96(1) of the Charter of the United
Nations.

In the second place , | maintain that the Request contains an element of
uncertainty as regards the meaning of the phrase "threat or use of nuclear
weapons", as opposed to "the use or threat of use of nuclear weapons", and
provides no clarification of the concept of "threat", leading one to raise the
qguestion of whether or not the possession or the production of nuclear weapons
should be included as an object of the Request. In my view there was sufficient
reason to believe that, in view of the background to the drafting, the absolute
illegality of nuclear weapons themselves was in the mind of some States.

Thirdly , as can be seen from the travaux preparatoires of the Request, the
adoption of that resolution was far from representing a consensus of the General
Assembly ( cf. , para. 6-14, above).

44. (. Standstill of the movement towards an agreement on the convention
prohibiting the use of nuclear weapons ) In the development of nuclear
disarmament in the forum of the United Nations, the movement aiming at the
conclusion of a treaty to totally prohibit the "use or threat of use of nuclear
weapons" was at a standstill for more than ten years, that is, from 1982 to
1994. Support for such repeated resolutions on disarmament within the United
Nations General Assembly in New York did not increase but rather decreased (see
Table Ill, above), and the Conference on Disarmament in Geneva made no attempt
to respond favourably to those resolutions nor did it commence negotiations in
order to achieve agreement on such a convention.

Against the background of that situation, a group of States stimulated by a
few NGOs attempted to achieve a breakthrough by obtaining the Court’s
endorsement of an alleged legal axiom in order to move towards a worldwide
anti-nuclear weapons convention. | have no doubt that the Request was prepared
and drafted - not in order to ascertain the status of existing international law
on the subject but to try to promote the total elimination of nuclear weapons -
that is to say, with highly political motives. This reason, among others,
explains why, in 1994, resolution 49/75K, although passed at the General
Assembly with the support of 78 States, did meet with 43 objections while
38 States abstained from the voting.

45. ( The reality of the NPT régime ) The reality of international society
is far removed from the desires expressed by that group of States which
supported resolution 49/75K. In the period of the Cold War, the monopoly of
nuclear weapons by five States and the prevention of proliferation beyond that
restricted circle, were regarded as essential and indispensable conditions for
the maintenance of international peace and security, as proved by the conclusion
of the Non-Proliferation Treaty in 1968 which clearly distinguished between the
five nuclear-weapon States and the non-nuclear-weapon States. The doctrine, or
strategy, of nuclear deterrence, however it may be judged and criticized from
different angles and in different ways, was made a basis for the NPT régime
which has been legitimized by international law, both conventional and
customary, during the past few decades.

The situation has remained unchanged down to the present day, even in the
post-Cold-War period. The term of the 1968 Non-Proliferation Treaty was
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extended indefinitely in 1995. In such an international climate in which

nuclear disarmament is incomplete and general and complete disarmament
chimerical, a total prohibition of these weapons would have been seen as a
rejection of the legal basis on which that Treaty was founded. If the total
prohibition of nuclear weapons was the driving force behind the Request, then
the question put under resolution 49/75K could only have been raised in defiance
of the then legitimately existing NPT régime.

There is another point which should not be overlooked. As a matter of fact
the nuclear-weapon States have tended to undertake not to use or threaten to use
nuclear weapons against the States in some specific regions covered by the
nuclear-free-zone treaties and these five nuclear-weapon States, early in 1995,
gave security assurances through statements made in the Security Council in
which they undertook not to use or threaten to use these weapons against the
non-nuclear-weapon States. In other words, if legal undertakings are respected,
there is little risk of the use of nuclear weapons at present by the five
declared nuclear-weapon States. Under such circumstances there was, in 1994, no
imminent need to raise the question of the legality or illegality of nuclear
weapons.

46. ( Caricature of the advisory procedure ) In the climate in which the
NPT régime was about to be legitimized for an indefinite term, and at a time
when there was no probability of the use of nuclear weapons by the five
nuclear-weapon States, the General Assembly on the same day, 15 December 1994,
was asked, under resolution 49/76E on a "Convention on the prohibition of the
use of nuclear weapons”, to request the Conference on Disarmament in Geneva to
prepare such a convention (without much expectation of success), and was also
asked to adopt two other resolutions under the same agenda item "General and
complete disarmament" - one, resolution 49/75H, aimed at the ultimate
elimination of nuclear weapons and the other, resolution 49/75K, requesting from
the Court the endorsement of the illegality of nuclear weapons under
contemporary international law. This is highly contradictory. There was no
need and no rational justification, under the circumstances prevailing in 1994,
for the request for advisory opinion by the General Assembly to the Court
concerning the legality or illegality of the threat or use of nuclear weapons.
This was simply, in my view, a caricature of the advisory procedure.

(2) Role of the Advisory Function and the Discretion of the Court to Decline to
Render an Advisory Opinion

47. (. Function of the advisory opinion ) The International Court of Justice
is competent not only to function as a judicial organ but also to give advisory
opinions. However, the advisory function is a questionable function of any
judicial tribunal and was not exercised by any international tribunal prior to
the Permanent Court of International Justice, which first introduced it amidst
uncertainty and controversy. The advisory function has now been incorporated
into the role of the International Court of Justice in parallel with its
contentious function, but continues to be regarded as an exception and to be
seen as an incidental function of the Court. This is the reason why, as
distinct from the exercise of its contentious jurisdiction, the Court has
discretion in exercising its advisory function, as stated in Article 65 of the
Statute, which provides that "the Court may give an advisory opinion ...
(emphasis added).

48. ( One refusal to render an advisory opinion in the period of the
Permanent Court ) The Permanent Court once declined to give an opinion but not
because it exercised its discretionary power in so doing. In the period of the
Permanent Court, the advisory function played a relatively important role in
settling inter-State disputes (as in contentious cases), and in cases involving
an inter-State dispute, the consent of the States in dispute was required for an
advisory opinion to be rendered. The Eastern Carelia case in 1923 was very
important in this respect and was the only case in which the Permanent Court
declined to render an advisory opinion. In that case, which was related to the
interpretation of a declaration concerning the autonomous status of Eastern
Carelia in the 1920 Dorpat Peace Treaty between Finland and Russia, Finland
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first appealed to the Council of the League of Nations to ask the Court for an
advisory opinion. Russia, which was not a member of the League of Nations,
opposed that move. Further to proceedings before the Court in which Russia was
not represented, the Court, when declining to deliver an advisory opinion,

indicated its unwillingness to take the matter any further under the

circumstances and invoked a well-established principle of international law to

the effect that "no State can, without its consent, be compelled to submit its
disputes with other States either to mediation or to arbitration, or to any

other kind of pacific settlement" ( P.C.I.J., Series B, No. 5 , p- 27).

In all the advisory cases in the period of the Permanent Court which
involved inter-State disputes and which followed the Eastern Carelia case, the
consent of the State concerned was secured in advance or there was at least a
guarantee that neither party to the dispute would object to the proceedings. In
the circumstances, the precedent of the Eastern Carelia case as dealt with by
the previous Court is of no relevance to the present case.

49. ( Advisory function in the International Court of Justice ) Of the
twenty advisory opinions that the International Court of Justice has rendered to
date, twelve were given in response to requests made pursuant to General
Assembly resolutions.

There have been seven cases, all in the early period of the Court, in which
it dealt simply with the interpretation of the United Nations Charter itself or
with matters concerning the functions of the United Nations, i.e., Conditions of
Admission of a State to Membership in the United Nations (Article 4 of Charter)
(1948);  Reparation for Injuries Suffered in the Service of the United
Nations (1949); Competence of the General Assembly for the Admission of a State
to the United Nations (1950);  Effects of Awards of Compensation Made by the
United Nations Administrative Tribunal (1954);  Voting Procedure on Questions
relating to Reports and Petitions concerning the Territory of South West Africa
(1955);  Admissibility of Hearings of Petitioners by the Committee on South West
Africa  (1956) and the case concerning Certain Expenses of the United Nations
(1962).

Unlike the previous Court, which dealt mostly with inter-State disputes
even in the context of advisory cases, the present Court has on only a few
occasions been asked to give an advisory opinion on a matter related to an

inter-State dispute, i.e., in the cases concerning the Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania (1950) and the Western Sahara
(1975). On some occasions the Court has dealt with disputes between
international organizations and States, such as the South West Africa case
(1950) and the Applicability of the Obligation to Arbitrate under Section 21 of
the United Nations Headquarters Agreement of 26 June 1947 case (1988).

50. ( Legal questions of a general nature ) In fact, during the life of the
present Court, there has only been one case in which a legal question of a
general nature was dealt with and that was the one concerning Reservations to
the Convention on the Prevention and Punishment of the Crime of Genocide (1951)

in which the meaning of reservations attached to a multilateral convention was
guestioned. In that case, however, the request to the Court arose from
circumstances of practical necessity, and it was asked to focus upon the
guestion of whether

"the reserving State [can] be regarded as being a party to the
[Genocide] Convention while still maintaining its reservation if the
reservation is objected to by one or more of the Parties of the
Convention but not by others" ( I.C.J. Reports 1951 , p. 16)

and to render an opinion on the meaning of the reservation attached to a
multilateral convention and, more particularly, on the concrete question of the
interpretation and application of the Genocide Convention. This fact makes that
case quite different from the present case in which no issues of a practical
nature are in dispute and there is no need to specify the legality or illegality

of the threat or use of nuclear weapons, as | explained in paragraph 45, above.
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51. ( Declining to render an advisory opinion ) If one looks at this
practice, it can be seen that no request for an advisory opinion concerning a
legal question of a general nature, where that question is unrelated either to a
concrete dispute or to a concrete problem awaiting a practical solution, has
ever been submitted to the Court. It is true that the present Court, even
though given a discretionary power to render or to decline to render an advisory
opinion, has in the past had no occasion to decline to render an opinion in
response to a request from the General Assembly. The fact is however that, in
the past, the Court has never received any requests which could reasonably have
been refused in the given circumstances. In this connection it is irrelevant to
argue, in the present context, that "[tlhe Court ... is mindful that it should
not, in principle, refuse to give an advisory opinion" and that "[tlhere has
been no refusal, based on the discretionary power of the Court, to act upon a
request for advisory opinion in the history of the present Court" (Court’s
Opinion, para. 14).

3) Conclusions

52. ( Judicial propriety ) Under the circumstances and considering the
discretionary competence of the Court in declining to render an advisory
opinion, the Court should, in my view, for the reason of judicial propriety

have dismissed the Request raised under resolution 49/75K. Moreover, in the
event, it seems to me that the elementary or equivocal conclusions reached by
the Court in the present Opinion do not constitute a real response to the

Request, and | am afraid that this unimpressive result may cause some damage to
the Court’'s credibility.

53. ( Judicial economy ) In addition, | would like to explain why I
consider that the Request should have been dismissed in the present case, on
account of considerations of judicial economy . There are any number of
guestions which could be brought to the Court as requiring legal interpretation
or the application of international law in general terms in fields such as the
law of the sea, law of humanitarian and human rights, environmental law, etc.

If the Court were to decide to render an opinion - as in the present case - by
giving a response to a legal question of a general nature as to whether a
specific action would or would not be in conformity with the application of

treaty law or of customary la W - a question raised in the absence of any
practical need - this could in the long run mean that the Court could be seised
of a number of hypothetical cases of a general nature and would eventually risk
its main function - to settle international disputes on the basis of law - to
become a consultative or even a legislative organ.

If the flood-gates were thus opened for any legal question of a general
nature which would not require immediate solution, in circumstances where there
was no practical dispute or need, then the Court could receive many cases of an
academic or intellectual nature with the consequence that it would be the less
able to exercise its real function as a judicial institution. | have expressed
my concern at an abuse of the right to request an advisory opinion in my
separate opinion appended to the Court’'s Opinion rendered today in response to
the Request from the World Health Assembly, in terms which | would like to
repeat:

"I am personally very much afraid that if encouragement is given
or invitations are extended for a greater use of the advisory function
of the Court - as has recently been advocated on more than one
occasion by some authorities - it may well be seised of more requests
for advisory opinions which may in essence be unnecessary and
over-simplistic. | firmly believe that the International Court of
Justice should primarily function as a judicial institution to provide
solutions to inter-State disputes of a contentious nature and should
neither be expected to act as a legislature (although new developments
in international law may well be achieved through the jurisprudence of
the Court) or to function as an organ giving legal advice (except that
the Court may give opinions on legal questions which arise within the
scope of activities of the authorized international organizations) in
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circumstances in which there is no conflict or dispute concerning
legal questions between States or between States and international
organizations."

54. ( My personal appeal ) In concluding this exposition of my position
against the Court’'s rendering an opinion in the present case, | would emphasize
that | am among the first to hope that nuclear weapons can be totally eliminated
from the world as proposed in General Assembly resolutions 49/75H and 50/70C,
which were adopted at the General Assembly without there being one single

objection. However, a decision on this matter is a function of political
negotiations among States in Geneva or New York and is not one which concerns

our judicial institution here at The Hague, where an interpretation of existing
international law can only be given in response to a genuine need.

V. SUPPLEMENTARY OBSERVATIONS ON MY POSITION AS
REGARDS PARAGRAPH 2 OF THE OPERATIVE PART
OF THE PRESENT ADVISORY OPINION

55. While | take the position that the Court should have declined to
render an advisory opinion, | proceeded nonetheless to cast my vote on all of
the sub-paragraphs in its operative part in view of the rule that no Judge may
abstain from the voting on the operative part of any decision of the Court. |
have done so although, in my view, the statements listed in paragraph 2 may not
be interpreted as constituting replies to the question posed by
resolution 49/75K while sub-paragraph F, in particular, concerns a matter which,
in my view, should not be advanced in the operative part of the Advisory Opinion
as it simply reproduces Article VI of the Non-Proliferation Treaty. However, |
did vote in favour of all the sub-paragraphs A t o F - apart from the
sub-paragrap h E - as | can accept the statements made in each one of them. The
equivocations of sub-paragraph E prove my point that it would have been prudent
for the Court to decline from the outset to give any opinion at all in the
present case. The fact that the Court could only come to such an equivocal
conclusion hardly serves to enhance its credibility.

(Signed ) Shigeru ODA



[Original:  English]

DISSENTING OPINION OF JUDGE SHAHABUDDEEN

The Charter was signed on 26 June 1945. A less troubled world was its
promise. But the clash of arms could still be heard. A new weapon was yet to
come. It must first be tested. The date was 12 July 1945; the place

Alamogordo. The countdown began. The moment came: "The radiance of a thousand
suns." That was the line which came to the mind of the leader of the scientific
team. He remembered also the end of the ancient verse: "I am become death, The

Shatterer of Worlds" . 13/

By later standards, it was a small explosion. Bigger bombs have since been
made. Five declared nuclear-weapon States possess them. The prospect of
mankind being destroyed through a nuclear war exists. The books of some early
peoples taught that the use of a super weapon which might lead to excessively
destructive results was not allowed. What does contemporary international law
have to say on the point?

That, in substance, is the General Assembly’s question. The question
raises the difficult issue as to whether, in the special circumstances of the
use of nuclear weapons, it is possible to reconcile the imperative need of a
State to defend itself with the no less imperative need to ensure that, in doing
so, it does not imperil the survival of the human species. If a reconciliation
is not possible, which side should give way? Is the problem thus posed one of
law? If so, what lines of legal inquiry suggest themselves?

*

Overruling preliminary arguments, the Court, with near unanimity, decided
to comply with the General Assembly’s request for an advisory opinion on the
guestion whether "the threat or use of nuclear weapons [is] in any circumstance
permitted under international law". By a bare majority, it then proceeded to
reply to the General Assembly’s question by taking the position, on its own
showing, that it cannot answer the substance of the question. | fear that the
contradiction between promise and performance cannot, really, be concealed.
With respect, | am of the view that the Court should and could have answered the
General Assembly’s question - one way or another.

*

From the point of view of the basic legal principles involved, the reply of
the Court, such as it is, is set out in the first part of subparagraph E of
paragraph (2) of the operative paragraph of its Advisory Opinion. Subject to a
reservation about the use of the word "generally", | agree with the Court "that
the threat or use of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflict, and in particular the principles
and rules of humanitarian law".

My difficulty is with the second part of subparagraph E of paragraph (2) of
the operative paragraph of the Court’'s Advisory Opinion. If the use of nuclear
weapons is lawful, the nature of the weapon, combined with the requirements of
necessity and proportionality which condition the exercise of the inherent right
of self-defence, would suggest that such weapons could only be lawfully used "in
an extreme circumstance of self-defence, in which the very survival of a State
would be at stake"; and this, | think, notwithstanding variations in formulation
and flexible references to "vital security interests", is the general theme
underlying the position taken by the nuclear weapon States. That in turn must
be the main issue presented for consideration by the Court. But this is exactly

13/ Peter Michelmore, The Swift Years, The Robert Oppenheimer Story (New
York, I969), p. 110. Oppenheimer could read the verse in the original Sanskrit
of the Bhagavad-Gita



-130-

the issue that the Court says it cannot decide, with the result that the General
Assembly has not received an answer to the substance of its question.

| have the misfortune to be unable to subscribe to the conclusion so
reached by the Court, and the more so for the reason that, when that conclusion
is assessed by reference to the received view of the " Lotus" case, the inference
could be that the Court is saying that there is a possibility that the use of
nuclear weapons could be lawful in certain circumstances and that it is up to
States to decide whether that possibility exists in particular circumstances, a
result which would give me difficulty. In my respectful view, "the current
state of international law, and ... the elements of fact at its disposal"
permitted the Court to answer one way or another.

As the two parts of subparagraph E cannot be separated for the purpose of
voting, | have been regretfully constrained to withhold support from this
subparagraph. Further, as the point of disagreement goes to the heart of the
case, | have elected to use the style "Dissenting Opinion"”, even though voting
for most of the remaining items of the operative paragraph.

A second holding which | am unable to support is subparagraph B of
paragraph (2) of the operative paragraph. The specificity conveyed by the words
"as such" enables me to recognize that "[t]here is in neither customary nor
conventional international law any comprehensive and universal prohibition of
the threat or use of nuclear weapons as such". But the words "as such" do not
outweigh a general suggestion that there is no prohibition at all of the use of
nuclear weapons. The circumstance that there is no "comprehensive and universal
prohibition of the threat or use of nuclear weapons as such" in customary or
conventional international law does not conclude the question whether the threat
or use of such weapons is lawful; more general principles have to be consulted.
Further, for reasons to be given later, the test of prohibition does not suffice
to determine whether there is a right to do an act with the magnitude of global
implications which would be involved in such use. Finally, the holding in this
subparagraph is a step in the reasoning; it does not properly form part of the
Court’s reply to the General Assembly’s question.

*

As remarked above, | have voted for the remaining items of the operative
paragraph of the Court's Advisory Opinion. However, a word of explanation is
appropriate. The Court’s voting practice does not always allow for a precise
statement of a judge’s position on the elements of a dispositif to be indicated
through his vote; how he votes would depend on his perception of the general
direction taken by such an element and of any risk of his basic position being
misunderstood. A declaration, separate opinion or dissenting opinion provides
needed opportunity for explanation of subsidiary difficulties. This | now give
below in respect of those parts of the operative paragraph for which | have
voted.

As to subparagraph A of paragraph (2) of the operative paragraph, | take
the view, to some extent implicit in this subparagraph, that, at any rate in a
case of this kind, the action of a State is unlawful unless it is authorized
under international law; the mere absence of prohibition is not enough. In the
case of nuclear weapons, there is no authorization, whether specific or
otherwise. However, subparagraph A is also a step in the reasoning; it is not
properly part of the Court's reply to the General Assembly’'s question.

As to subparagraph C of paragraph (2) of the operative paragraph, there is
an implication here that a "threat or use of force by means of nuclear weapons
that is contrary to Article 2, paragraph 4, of the United Nations Charter" may
nevertheless be capable of complying with some or all of the requirements of
Article 51 and would in that event be lawful. | should have thought that
something which was "contrary" to the former was ipso facto illegal and not
capable of being redeemed by meeting any of the requirements of the latter.
Thus, an act of aggression, being contrary to Article 2, paragraph 4, is wholly
outside of the framework of Article 51, even if carried out with antiquated
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rifles and in strict conformity with humanitarian law. Further, it is difficult

to see how the Court can allow itself to be suggesting here that there are
circumstances in which the threat or use of nuclear weapons is lawful in view of
the fact that in subparagraph E of paragraph (2) of the operative paragraph it
has not been able to come to a definitive conclusion on the main issue as to
whether the threat or use of such weapons is lawful or unlawful in the
circumstances stated there.

As to subparagraph D of paragraph (2) of the operative paragraph, the
statement that a "threat or use of nuclear weapons should also be compatible
with the requirements of the international law applicable in armed conflict ..."
suggests the possibility of cases of compatibility and consequently of legality.
As mentioned above, it is difficult to see how the Court can take this position
in view of its inability to decide the real issue of legality. The word
"should" is also out of place in a finding as to what is the true position in
law.

As to subparagraph F of paragraph (2) of the operative paragraph, | have
voted for this as a general proposition having regard to the character of
nuclear weapons. The particular question as to the legal implications of
Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons (" NPT") is
not before the Court; it does not form part of the General Assembly’s question.
It could well be the subject of a separate question as to the effect of that
Article of the NPT, were the General Assembly minded to present one.

Going beyond the operative paragraph, | have hesitations on certain aspects
of the consideranda  but do not regard it as convenient to list them all. |
should however mention paragraph 104 of the Advisory Opinion. To the extent
that this reproduces the standing jurisprudence of the Court, | do not see the
point of the paragraph. If it ventures beyond, | do not agree. The operative
paragraph of the Court’'s Advisory Opinion has to be left to be interpreted in
accordance with the settled jurisprudence on the point.

*

Returning to subparagraph E of paragraph (2) of the operative paragraph of
the Court's Advisory Opinion, | propose to set out below my reasons for agreeing
with this holding in so far as | agree with it and for disagreeing with it in so
far as | disagree. The limited objective will be to show that, contrary to the
Court’'s major conclusion, "the current state of international law, and ... the
elements of fact at its disposal" were sufficient to enable it to "conclude
definitively whether the threat or use of nuclear weapons would be lawful or
unlawful in an extreme circumstance of self-defence, in which the very survival
of a State would be at stake". With this end in view, | propose, after noticing
some introductory and miscellaneous matters in Part |, to deal, in Part I, with
the question whether States have a right to use nuclear weapons having regard to
the general principles which determine when States are to be considered as
having a power, and, in Part Ill, with the position under international
humanitarian law. In Part IV, | consider whether a prohibitory rule, if it
existed at the commencement of the nuclear age, was modified or rescinded by the
emergence of a subsequent rule of customary international law. | pass on in
Part V to consider denuclearization treaties and the NPT. The conclusion is
reached in Part VI.

PART |I. INTRODUCTORY AND MISCELLANEOUS MATTERS
1. The main issue

The commencement of the nuclear age represents a legal benchmark for the
case in hand. One argument was that, at that point of time, the use of nuclear
weapons was not prohibited under international law, but that a prohibitory rule
later emerged, the necessary opinio juris developing under the twin influences
of the general prohibition of the use of force laid down in Article 2,
paragraph 4, of the Charter and of growing appreciation of and sensitivity to
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the power of nuclear weapons. In view of the position taken by the proponents
of the legality of the use of nuclear weapons ("proponents of legality") over

the past five decades, it will be difficult to establish that the necessary

opinio juris later crystallised, if none existed earlier. That argument was not
followed by most of the proponents of the illegality of the use of nuclear
weapons ("proponents of illegality™).

The position generally taken by the proponents of illegality was that a
prohibitory rule existed at the commencement of the nuclear age, and that
subsequent developments merely evidenced the continuing existence of that rule.
For their part, the proponents of legality took the position that such a
prohibitory rule never existed, and that what subsequent developments did was to
evidence the continuing non-existence of any such rule and a corresponding right
to use nuclear weapons. There was no issue as to whether, supposing that a
prohibitory rule existed at the commencement of the nuclear age, it might have
been reversed or modified by the development of a later rule in the opposite
direction; 14 / supposing that that had been argued, the position taken by the

proponents of-itegality would bar the development of the opinio juris necessary
for the subsequent emergence of any such permissive rule, and more particularly

so if the earlier prohibitory rule had the quality of ius cogens . This would
have been the case if any humanitarian principles on which the earlier

prohibitory rule was based themselves had the quality of ius cogens, a

possibility left open by paragraph 83 of the Court's Advisory Opinion.

State practice is important. But it has to be considered within the
framework of the issues raised. Within the framework of the issues raised in
this case, State practice subsequent to the commencement of the nuclear age does
not have the decisive importance suggested by the focus directed to it during
the proceedings: it is not necessary to consider it in any detail beyond and
above what is reasonably clear, namely, that the opposition shown by the
proponents of legality would have prevented the development of a prohibitory
rule if none previously existed, and that the opposition shown by the proponents
of illegality would have prevented the development of a rescinding rule if a
prohibitory rule previously existed. In either case, the legal situation as it
existed at the commencement of the nuclear age would continue in force. The
guestion is, what was that legal situation?

The real issue, then, is whether at the commencement of the nuclear age
there was in existence a rule of international law which prohibited a State from
creating effects of the kind which could later be produced by the use of nuclear
weapons. If no such rule then existed, none has since come into being, and the
case of the proponents of legality succeeds; if such a rule then existed, it has
not since been rescinded, and the case of the proponents of illegality succeeds.

2. The Charter assumes that mankind and its civilisation will continue

International law includes the principles of the law of armed conflict.
These principles, with roots reaching into the past of different civilizations,
were constructed on the unspoken premise that weapons, however destructive,
would be limited in impact, both in space and in time. That assumption held
good throughout the ages. New and deadlier weapons continued to appear, but
none had the power to wage war on future generations or to threaten the survival
of the human species. Until now.

Is a legal problem presented? | think there is; and this for the reason
that, whatever may be the legal position of the individual in international law,
if mankind in the broad is annihilated, States disappear and, with them, the

14/ For the possibility of a rule of customary international law being

modified by later inconsistent State practice, see Military and Paramilitary
Activities in and against Nicaragua, Merits, I.C.J. Reports 1986 , p. 109,
para. 207.
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basis on which rights and obligations exist within the international community.
How might the problem be approached?

Courts, whether international or national, have not had to deal with the
legal implications of actions which could annihilate mankind. Yet in neither
system should there be difficulty in finding an answer; both systems must look
to the juridical foundations on which they rest. What do these suggest?

In his critical study of history, Ibn Khaldln referred to "the explanation
that laws have their reason in the purposes they are to serve". Continuing, he
noted that "the jurists mention that ... injustice invites the destruction of
civilization with the necessary consequence that the species will be destroyed”,
and that the laws "are based upon the effort to preserve civilization". 15
Thus, the preservation of the human species and of civilization constitutes the -
ultimate purpose of a legal system. In my opinion, that purpose also belongs to
international law, as this is understood today.

This conclusion is not at variance with the Charter of the United Nations
and the Statute of the Court, by which the Court is bound. The first preambular
paragraph of the Charter recorded that "the Peoples of the United Nations" were
“[d]etermined to save succeeding generations from the scourge of war, which
twice in our lifetime has brought untold sorrow to mankind ...". A world free
of conflict was not guaranteed; but, read in the light of that and other
statements in the Charter, Article 9 of the Statute shows that the Court was
intended to serve a civilized society. A civilized society is not one that
knowingly destroys itself, or knowingly allows itself to be destroyed. A world
without people is a world without States. The Charter did not stipulate that
mankind would continue, but it at least assumed that it would; and the
assumption was not the less fundamental for being implicit.

3. The use of nuclear weapons is unacceptable to the international
community

It is necessary to consider the character of nuclear weapons. It was said
on the part of the proponents of legality that there are "tactical",
"battlefield", "theatre” or "clean" nuclear weapons which are no more
destructive than certain conventional weapons. Supposing that this is so, then
ex hypothesi  the use of nuclear weapons of this kind would be as lawful as the
use of conventional weapons. It was in issue, however, whether the material
before the Court justified that hypothesis, the argument of the proponents of
illegality being that the use of any nuclear weapon, even if directed against a
lone nuclear submarine at sea or against an isolated military target in the
desert, results in the emission of radiation and nuclear fall-out and carries
the risk of triggering a chain of events which could lead to the annihilation of
the human species. The eleventh preambular paragraph of the 1968 NPT, which was
extended "indefinitely" in 1995, records that the States parties desired "the
liquidation of all their existing stockpiles, and the elimination from national
arsenals of nuclear weapons...". Presumably the elimination so foreshadowed
comprehended all "nuclear weapons" and, therefore, "tactical", "battlefield",
"theatre" or "clean" nuclear weapons also. The parties to the NPT drew no
distinction. On the material before it, the Court could feel less than
satisfied that the suggested exceptions exist.

The basic facts underlying the resolutions of the General Assembly as to
the nature of a nuclear war, at least a full-scale one, are difficult to
controvert. Since 1983 the technology has advanced, but the position even at
that stage was put thus by the Secretary-General of the United Nations,

Mr. Javier Pérez de Cuéllar:

15/ Ibn Khalddn, The Mugaddimah, An Introduction to History , tr. Franz
Rosenthal, edited and abridged by N.J. Dawood (Princeton, 1981), p. 40.
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"The world’'s stockpile of nuclear weapons today is equivalent to

16 billion tons of TNT. As against this, the entire devastation of

the Second World War was caused by the expenditure of no more than

3 million tons of munitions. In other words, we possess a destructive

capacity of more than 5,000 times what caused 40 to 50 million deaths

not too long ago. It should suffice to kill every man, woman and

child 10 times over." 16 /

Thus, nuclear weapons are not just another type of explosive weapons, only
occupying a higher position on the same scale: their destructive power is
exponentially greater. Apart from blast and heat, the radiation effects over
time are devastating. To classify these effects as being merely a byproduct is
not to the point; they can be just as extensive as, if not more so than, those
immediately produced by blast and heat. They cause unspeakable sickness
followed by painful death, affect the genetic code, damage the unborn, and can
render the earth uninhabitable. These extended effects may not have military
value for the user, but this does not lessen their gravity or the fact that they
result from the use of nuclear weapons. This being the case, it is not relevant
for present purposes to consider whether the injury produced is a byproduct or
secondary effect of such use.

Nor is it always a case of the effects being immediately inflicted but
manifesting their consequences in later ailments; nuclear fall-out may exert an
impact on people long after the explosion, causing fresh injury to them in the
course of time, including injury to future generations. The weapon continues to
strike for years after the initial blow, thus presenting the disturbing and
unique portrait of war being waged by a present generation on future ones - on
future ones with which its successors could well be at peace.

The first and only military use of nuclear weapons which has so far been
made took place at Hiroshima on 6 August 1945 and at Nagasaki on 9 August 1945.
A month later, the International Committee of the Red Cross ("ICRC") considered
the implications of the use of newly developed weapons. In a circular letter to
national Red Cross committees, dated 5 September 1945 and signed by Mr. Max
Huber as acting President, the ICRC wrote this:

"Total warfare has brought new techniques into being. Must it be
accepted therefore that the individual will cease to be legally
protected and will no longer be taken into consideration except as a
mere element of warring collectivities? That would mean the collapse
of the principles underpinning international law, which is about the
physical and spiritual protection of the individual. Even in time of
war a strictly egoistical and utilitarian law founded only on the
interests of the moment could never offer lasting security. If it
denies human beings their worth and their dignity, war will move
irresistibly towards limitless destruction, for the human mind, which
is seizing control of the forces of the universe, seems through its
creations to be stepping up this devastating momentum."

Do the rules stand set aside? Or do they still apply to protect the
individual? If they do not, the seizure by man of the forces of the universe
propels war irresistibly and progressively in the direction of destruction
without limit, including the extinction of the human species. In time, the
nuclear-weapon States ("NWS") and most of the non-nuclear-weapon States ("NNWS")
would subscribe to statements acknowledging the substance of this result.

The concerns raised by the ICRC did not go unechoed. As was pointed out by
several States, four months later the General Assembly unanimously adopted a
resolution by which it established a commission charged with the responsibility
of making "specific proposals ... (c) for the elimination from national

16/ Javez Pérez de Cuéllar, Statement at the University of Pennsylvania,
24 March 1983, in Disarmament , Vol. VI, No. 1, p. 91.
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armaments of atomic weapons and of all other major weapons adaptable to mass
destruction" (G.A. res. 0101, para. 5 of 24 January 1946). It is too limited a
view to restrict the significance of the resolution to the mere establishment of

the commission; the bases on which the commission was established are also
important.

In line with this, on 20 September 1961 an agreement, known as "The McCloy-
Zorin Accords", was signed by representatives of the United States of America
and the Soviet Union, the two leading NWS. The Accords recommended eight
principles as guidance for disarmament negotiations. The fifth principle read:
"Elimination of all stockpiles of nuclear, chemical, bacteriological, and other
weapons of mass destruction, and cessation of the production of such weapons."
On 20 December 1961 that agreement was unanimously welcomed by the General
Assembly on the joint proposition of those two States (General Assembly
resolution 1722 (XVI) of 20 December 1961).

The first preamble to the 1968 NPT refers to "the devastation that would be
visited upon all mankind by a nuclear war ...".  The preamble to the NPT
(inclusive of that statement) was reaffirmed in the first paragraph of the
preamble to Decision No. 2 adopted by the 1995 Review and Extension Conference
of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons. The
overwhelming majority of States are parties to these instruments.

The Final Document adopted by consensus in 1978 by the Tenth Special
Session of the General Assembly (on the subject of disarmament) opened with
these words: "Alarmed by the threat to the very survival of mankind posed by

the existence of nuclear weapons and the continuing arms race ...".
Paragraph 11 stated:

"Mankind today is confronted with an unprecedented threat of
self-extinction arising from the massive and competitive accumulation
of the most destructive weapons ever produced. Existing arsenals of
nuclear weapons alone are more than sufficient to destroy all life on
earth ..."

Paragraph 47 of the Final Document noted that "[nJuclear weapons pose the
greatest danger to mankind and to the survival of civilization". All of these

words, having been adopted by consensus, may be regarded as having been uttered
with the united voice of the international community.

Important regional agreements also testify to the character of nuclear
weapons. See the Agreement of Paris of 23 October 1954 on the entry of the
Federal Republic of Germany into the North Atlantic Treaty Organization,

Article 1 (a) of Annex Il to Protocol No. Ill on the Control of Armaments,
indicating that nuclear weapons are weapons of mass destruction. The preamble
to the 1967 Treaty of Tlatelolco, Additional Protocol Il of which was signed and
ratified by the five NWS, declared that the Parties were convinced

"That the incalculable destructive power of nuclear weapons has
made it imperative that the legal prohibition of war should be
strictly observed in practice if the survival of civilization and of
mankind itself is to be assured.

That nuclear weapons, whose terrible effects are suffered,
indiscriminately and inexorably, by military forces and civilian
population alike, constitute, through the persistence of the
radioactivity they release, an attack on the integrity of the human
species and ultimately may even render the whole earth uninhabitable.”

The first two preambular paragraphs of the 1985 South Pacific Nuclear Free
Zone Treaty (the Treaty of Rarotonga), Protocol 2 of which has been signed and
ratified by two of the five NWS and signed by the remaining three, likewise
recorded that the Parties were
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~"Gravely concerned that the continuing nuclear arms race presents
the risk of nuclear war which would have devastating consequences for
all people;

Convinced that all countries have an obligation to make every
effort to achieve the goal of eliminating nuclear weapons, the terror
which they hold for humankind and the threat which they pose to life
on earth."

The Court has also referred to the more recently signed treaties on nuclear-free
zones relating to South-East Asia and Africa.

A position similar in principle to those mentioned above was taken in
agreements between two of the NWS. In the preamble to a 1971 Agreement on
Measures to Reduce the Risk of Outbreak of Nuclear War, the United States of
America and the Soviet Union stated that they were "[tlaking into account the
devastating consequences that nuclear war would have for all mankind". The
substance of that statement was repeated in later agreements between those
States, namely, in the 1972 Anti-Ballistic Missile Treaty, in a 1973 Agreement
on the Prevention of Nuclear War, in a 1979 Treaty on the Limitation of
Strategic Offensive Arms, and in the 1987 Intermediate-Range and Shorter-Range
Missiles Treaty.

It was argued by some States that the purpose of possessing nuclear weapons
is, paradoxically, to ensure that they are never used, and that this is shown by
the circumstance that it has been possible to keep the peace, as among the NWS,
during the last fifty years through policies of nuclear deterrence. Other
States doubted the existence of the suggested link of causation, attributing
that result to luck or chance, pointing to occasions when such weapons were
nearly used, and adverting to a number of wars and other situations of armed
conflict which have in fact occurred outside of the territories of the NWS.
Assuming, however, that such a link of causation can be shown, a question which
remains is why should policies of nuclear deterrence have kept the peace as
among the NWS. A reasonable answer is that each NWS itself recognized that it
faced the risk of national destruction. The record before the Court indicates
that that destruction will not stop at the frontiers of warring States, but can
extend to encompass the obliteration of the human species.

Other weapons are also members of the category of weapons of mass
destruction to which nuclear weapons belong. However, nuclear weapons are
distinguishable in important ways from all other weapons, including other
members of that category. In the words of the Court:

"[NJuclear weapons are explosive devices whose energy results
from the fusion or fission of the atom. By its very nature, that
process, in nuclear weapons as they exist today, releases not only
immense quantities of heat and energy, but also powerful and prolonged
radiation. According to the material before the Court, the first two
causes of damage are vastly more powerful than the damage caused by
other weapons, while the phenomenon of radiation is said to be
peculiar to nuclear weapons. These characteristics render the nuclear
weapon potentially catastrophic. The destructive power of nuclear
weapons cannot be contained in space or time. They have the potential
to destroy all civilisation and the entire ecosystem of the planet."
(Advisory Opinion, para. 35.)

And a little later:

"[t is imperative for the Court to take account of the unique
characteristics of nuclear weapons, and in particular their
destructive capacity, their capacity to cause untold human suffering,
and their ability to cause damage to generations to come." (Advisory
Opinion, para. 36.)
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Even if it is possible that, scientifically considered, other weapons of
mass destruction, such as biological and chemical weapons, can also annihilate
mankind, the question is not merely whether a weapon can do so, but whether the
evidence shows that the international community considers that it can. The
evidence was not specifically directed to this purpose in the case of other
weapons; in the case nuclear weapons, it was, however, directed to that purpose
and, the Court could find, successfully so directed. Similar remarks would
apply to other weapons, such as flame-throwers and napalm, which, though not
capable of annihilating mankind, can undoubtedly cause shocking harm. Unlike
the case of nuclear weapons, there was no material before the Court to suggest
that, however appalling may be the effects produced by the use of such other
weapons, the international community was on record as considering their use to
be repugnant to its conscience.

It may be added that, once it is shown that the use of a weapon could
annihilate mankind, its repugnance to the conscience of the international
community is not materially diminished by showing that it need not have that
result in every case; it is not reasonable to expect that the conscience of the
international community will, both strangely and impossibly, wait on the event
to see if the result of any particular use is the destruction of the human
species. The operative consideration is the risk of annihilation. That result
may not ensue in all cases, but the risk that it can inheres in every case. The
risk may be greater in some cases, less in others; but it is always present in
sufficient measure to render the use of nuclear weapons unacceptable to the
international community in all cases. In my view, the answer to the question of
repugnance to the conscience of the international community governs throughout.

In sum, the Court could conclude, in accordance with its findings in
paragraph 35 of its Advisory Opinion, that the international community as a
whole considers that nuclear weapons are not merely weapons of mass destruction,
but that there is a clear and palpable risk that their use could accomplish the
destruction of mankind, with the result that any such use would be repugnant to
the conscience of the community. What legal consequences follow will be
examined later.

4, Neutrality

A question was raised as to whether damage resulting to a neutral State
from use of nuclear weapons in the territory of a belligerent State is a
violation of the former's neutrality. | accept the affirmative answer suggested
in Nauru's statement in the parallel case brought by the World Health
Organization, as set out in paragraph 88 of the Court's Advisory Opinion. A
number of incidents collected in the books does not persuade me to take a
different view. 17 /

The principle, as stated in Article 1 of Hague Convention No. 5 of 1907
Regarding the Rights and Duties of Neutral Powers and Persons in Case of War on
Land, is that "[t]he territory of neutral powers is inviolable". The principle
has not been understood to guarantee neutral States absolute immunity from the
effects of armed conflict; the original purpose, it is said, was to preclude
military invasion or bombardment of neutral territory, and otherwise to define
complementary rights and obligations of neutrals and belligerents.

It is difficult, however, to appreciate how these considerations can
operate to justify the use of nuclear weapons where the radiation effects which
they emit extend to the inhabitants of neutral States and cause damage to them,
their off-spring, their natural resources, and possibly put them under the
necessity to leave their traditional homelands. The statement of an inhabitant
of the Marshall Islands left little to be imagined. Considered in relation to

17/ See, for example, Roberto Ago, Addendum to the Eighth Report on State
Responsibility, para. 50, in Yearbook of the International Law Commission
Vol. Il, Part I, pp. 35-36.

, 1980,
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the more dramatic catastrophe immediately produced and the military value to the
user State, these effects may be spoken of as by-products of the main event;
but, as argued above, that classification is without legal pertinence. The "by-
products" are not remote economic or social consequences. Whether direct or
indirect effects, they result from the use of nuclear weapons, for it is a

property of such weapons that they emit radiation; their destructive effect on

the enemy is largely due to their radiation effects. Such radiation has a high
probability of transboundary penetration.

To say that these and other transboundary effects of the use of nuclear
weapons do not violate the neutrality of third States in the absence of
belligerent incursion or transboundary bombardment is to cast too heavy a burden
on the proposition that neutrality is not an absolute guarantee of immunity to
third States against all possible effects of the conduct of hostilities. The
Fifth Hague Convention of 1907 does not define inviolability; nor does it say
that the territory of a neutral State is violated only by belligerent incursion
or bombardment. Accepting nevertheless that the object of the architects of the
provision was to preclude military incursion or bombardment of neutral
territory, it seems to me that that purpose, which was related to the then state
of warfare, does not conclude the question whether, in terms of the principle,
"the territory of neutral powers" is violated where that territory and its
inhabitants are physically harmed by the effects of the use elsewhere of nuclear
weapons in the ways in which it is possible for such harm to occur. The causes
of the consequential suffering and the suffering itself are the same as those
occurring in the zone of battle.

It was said, no doubt correctly, that no case was known in which a
belligerent State had been held responsible for collateral damage in neutral
territory for lawful acts of war committed outside of that territory. It may be
recalled, however, that the possibilities of damage by nuclear fall-out did not
previously exist; because of technological limitations, damage on neutral
territory, as a practical matter, could only be committed by incursion or
bombardment, in which cases there would be acts of war committed on the neutral
territory itself. To the extent that the Trail Smelter type of situation was
likely to be a significant consequence of acts of war, the occurrence of
concrete situations in the pre-nuclear period has not been shown to the Court.
Thus, while no case may have occurred in which a belligerent State has been held
responsible for collateral damage in neutral territory for lawful acts of war
committed outside of that territory, that is decisive of the present case only
if it can be shown that there is no responsibility even where substantial
physical effects of acts of war carried out elsewhere demonstrably extend to
neutral territory. That cannot be persuasively shown; principle is against it.
The causative act of war would have had the consequence of physically violating
the territory of the neutral State. The 1907 Hague principle that the territory
of a neutral State is inviolable would lose much of its meaning if in such a
case it was not considered to be breached.

5. Belligerent reprisal

The question was argued whether, assuming that the use of nuclear weapons
was otherwise unlawful, such use might nevertheless be lawful for the
exceptional purposes of belligerent reprisal (i.e., as distinguished from
reprisals in situations other than those of armed conflict). It seems to me,
however, that there is not any necessity to examine this aspect in an opinion
devoted to showing that "the current state of international law, and ... the
elements of fact at its disposal" did not prevent the Court from concluding
"definitively whether the threat or use of nuclear weapons would be lawful or
unlawful in an extreme circumstance of self-defence, in which the very survival
of a State would be at stake". The use of nuclear weapons in belligerent
reprisal, if lawful, would be equally open to an aggressor State and to a State
acting in self-defence. This being so, an inquiry into the lawfulness of the
use of such weapons in belligerent reprisal would not materially promote
analysis of the question whether they may be lawfully used in self-defence, this
being the question presented by the Court’s holding.
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6. There is no non liquet

The commentators suggest that some decisions of the Court could be
understood as implying a non liguet . It is possible that the second part of
subparagraph E of paragraph (2) of the operative paragraph of the Court's
Advisory Opinion will be similarly interpreted. If that is the correct
interpretation, | respectfully differ from the position taken by the Court.

To attract the idea of a non liquet in this case, it would have to be shown
that there is a gap in the applicability of whatever may be the correct
principles regulating the question as to the circumstances in which a State may
be considered as having or as not having a right to act.

If, as it is said, international law has nothing to say on the subject of
the legality of the use of nuclear weapons, this necessarily means that
international law does not include a rule prohibiting such use. On the received
view of the " Lotus” decision, absent such a prohibitory rule, States have a
right to use nuclear weapons.

On the other hand, if that view of " Lotus " is incorrect or inadequate in
the light of subsequent changes in the international legal structure, then the
position is that States have no right to use such weapons unless international
law authorises such use. If international law has nothing to say on the subject
of the use of nuclear weapons, this necessarily means that international law
does not include a rule authorising such use. Absent such authorisation, States
do not have a right to use nuclear weapons.

It follows that, so far as this case at any rate is concerned, the
principle on which the Court acts, be it one of prohibition or one of
authorization, leaves no room unoccupied by law and consequently no space
available to be filled by the non liquet doctrine or by arguments traceable to
it. The fact that these are advisory proceedings and not contentious ones makes
no difference; the law to be applied is the same in both cases.

7. The General Assembly’s call for a convention

Putting aside the question of the possible law-making effect or influence
of General Assembly resolutions, did its resolutions on this matter really take
the position that the use of nuclear weapons was contrary to existing law?
Arguing that that was not the position taken, some States point to the fact that
the resolutions also called for the conclusion of a convention on the subject.

However, as the case of the Genocide Convention shows, the General Assembly
could well consider that certain conduct would be a crime under existing law and
yet call for the conclusion of a convention on the subject. Its
resolution 96 () of 11 December 1946, which called for the preparation of "a
draft convention on the crime of genocide", also affirmed "that genocide is a
crime under international law..." It was likewise that, in its resolution of
14 December 1978, the General Assembly declared "that

(@) The use of nuclear weapons will be a violation of the Charter of
the United Nations and a crime against humanity;

(b) The use of nuclear weapons should therefore be prohibited, pending
nuclear disarmament.”

It was on this basis that the resolution then passed on to mention the future
discussion of an international convention on the subject.

A convention may be useful in focusing the attention of national bodies on
the subject, particularly in respect of any action which may have to be taken by
them; it may also be helpful in clarifying and settling details required to
implement the main principle, or more generally for the purpose of laying down a
regime for dealing with the illegality in question. A call for a convention to
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prohibit a particular kind of conduct does not necessarily imply that the
conduct was not already forbidden.

A further argument is that some of the later General Assembly resolutions
adopted a more qualified formulation than that of earlier ones (see paragraph 71
of the Advisory Opinion). | do not assign much weight to this as indicative of
a resiling from the position taken in earlier General Assembly resolutions to
the effect that such use was contrary to existing international law. The later
resolutions proceeded on the basis that that position had already and
sufficiently been taken; they therefore contented themselves with simply
recalling the primary resolution on the subject, namely, resolution 1653 (XVI)
of 1961. Thus, while the language employed in the resolutions has varied from
time to time, it is to be observed that in resolution 47/53 of 9 December 1992
the General Assembly reaffirmed “"that the use of nuclear weapons would be a
violation of the Charter of the United Nations and a crime against humanity, as
declared in its resolutions 1653 (XVI) of 24 November 1961," and other cited
resolutions.

The General Assembly’s resolutions may reasonably be interpreted as taking
the position that the threat or use of nuclear weapons was forbidden under
pre-existing international law. The question is whether there is a sufficiency
of fact and law to enable the Court to decide whether the position so taken by
the General Assembly was correct. To the giving of an answer | proceed below.

PART Il. WHETHER THE COURT COULD HOLD THAT STATES HAVE A RIGHT
TO USE NUCLEAR WEAPONS HAVING REGARD TO THE GENERAL PRINCIPLES
WHICH DETERMINE WHEN A STATE IS TO BE CONSIDERED AS HAVING A POWER

The General Assembly’s question presents the Court, as a World Court, with
a dilemma: to hold that States have a right to use nuclear weapons is to affirm
that they have a right to embark on a course of conduct which could result in
the extinction of civilization, and indeed in the dissolution of all forms of
life on the planet, both flora and fauna. On the other hand, to deny the
existence of that right may seem to contradict the " Lotus" principle, relied on
by some States, to the effect that States have a sovereign right to do whatever
is not prohibited under international law, in this respect it being said that
there is no principle of international law which prohibits the use of such
weapons. The dilemma 18 / was the subject of close debate. In my view, it
was open to the Court to tonsider four possible solutions.

*

The first possible solution proceeds on the basis of the "Lotus
that a State has a right to do whatever is not prohibited, but it argues that an
act which could lead to the extinction of mankind would necessarily involve the
destruction of neutral States. This being so, the act cannot be justified under
the rubric of self-defence. Therefore, even if, quod non, it is otherwise
admissible under the ius in bello | the Court could hold that it is not covered
by the Jus ad bellum and is prohibited under Article 2, paragraph 4, of the
Charter. The question of neutrality is dealt with in Part |, section 4, above.

principle

18/ The dilemma recalls that which confronted the learned judges of Persia
when, asked by king Cambyses whether he could marry his sister, they made
prudent answer "that though they could discover no law which allowed brother to
marry sister, there was undoubtedly a law which permitted the king of Persia to
do what he pleased". See Herodotus, The Histories , tr. Aubrey de Sélincourt
(Penguin Books, 1959), p. 187. So here, an affirmative answer to the General
Assembly’s question would mean that, while the Court could discover no law
allowing a State to put the planet to death, there is undoubtedly a law which
permits the State to accomplish the same result through an exercise of its
sovereign powers.
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*

The second possible solution also proceeds on the basis of the "Lotus"
principle. However, it argues that, due effect being given to the Charter and
the Statute of the Court thereto annexed, by both of which the Court is bound,
these instruments are not consistent with a State having a right to do an act
which would defeat their fundamental assumption that civilization and mankind
would continue: the Court could hold that, by operation of law, any such
inconsistent act stands prohibited by the Charter.

*

The third possible solution also proceeds on the basis of the “Lotus”
principle that a State has a right to do whatever is not prohibited under
international law, but (as anticipated in Part |, section 2, above) it argues
that, even in the absence of a prohibition, that residual right does not extend
to the doing of things which, by reason of their essential nature, cannot form
the subject of a right, such as actions which could destroy mankind and
civilization and thus bring to an end the basis on which States exist and in
turn the basis on which rights and obligations exist within the international
community.

There is not any convincing ground for the view that the " Lotus" Court
moved off on a supposition that States have an absolute sovereignty which would
entitle them to do anything however horrid or repugnant to the sense of the
international community, provided that the doing of it could not be shown to be
prohibited under international law. The idea of internal supremacy associated
with the concept of sovereignty in municipal law is not neatly applicable when
that concept is transposed to the international plane. The existence of a
number of sovereignties side by side places limits on the freedom of each State
to act as if the others did not exist. These limits define an objective

structural framework within which sovereignty must necessarily exist; 19 / the
framework, and its defining limits, are implicit in the reference in "Fotus"  to
"co-existing independent communities”" ( P.C.I1.J., Series A , No. 10, p. 18), an

idea subsequently improved on by the Charter, a noticeable emphasis on
cooperation having been added.

Thus, however far-reaching may be the rights conferred by sovereignty,
those rights cannot extend beyond the framework within which sovereignty itself
exists; in particular, they cannot violate the framework. The framework shuts
out the right of a State to embark on a course of action which would dismantle
the basis of the framework by putting an end to civilization and annihilating
mankind. It is not that a State is prohibited from exercising a right which,
but for the prohibition, it would have; a State can have no such right to begin
with.

So a prior question in this case is this: even if there is no prohibition,
is there anything in the sovereignty of a State which would entitle it to embark
on a course of action which could effectively wipe out the existence of all
States by ending civilization and annihilating mankind? An affirmative answer
is not reasonable; that sovereignty could not include such a right is suggested
by the fact that the acting State would be one of what the Permanent Court of

19/ The idea is evoked by the following remark of one writer: "For some
writers—the existence of a corpus juris regulating a decentralized and
horizontal society is something of a miracle. | would rather say that it is
something of a necessity. It is not in spite of but because of the
heterogeneity of the States living side by side in a society that international
law was created and developed. If international law did not exist, it would
have to be invented". Prosper Well, Le Droit international en quéte de son
identit¢ , General course on public international law, Recueil des cours,

Vol. 237 (1992-VI), p. 36.
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International Justice, in the language of the times, referred to as "co-existing
independent communities”, with a consequential duty to respect the sovereignty
of other States. It is difficult for the Court to uphold a proposition that,
absent a prohibition, a State has a right in law to act in ways which could
deprive the sovereignty of all other States of meaning.

*

The fourth possible solution is this: if the "Lotus”  principle leaves a
State free to embark on any action whatsoever provided it is not prohibited - a
proposition strongly supported by some States and as strenuously opposed by
others - then, for the purposes of these proceedings at any rate, that case may
be distinguished. The case did not relate to any act which could bring
civilization to an end and annihilate mankind. It does not preclude a holding
that there is no right to do such an act unless the act is one which is
authorized under international law.

This fourth solution calls for fuller consideration than the others. It
will be necessary to take account of three developments which bear on the extent
to which modes of legal thought originating in an earlier age are applicable in
today’s world.

First, as set out in Article 2, paragraph 4, of the Charter, and following
on earlier developments, the right of recourse to force has come under a major
restriction. This is a significant movement away from the heavy emphasis on
individual sovereignty which marked international society as it earlier existed.
The point was stressed by the Philippines and Samoa.

Second, there have been important developments concerning the character of
the international community and of inter-State relations. While the number of
States has increased, international relations have thickened; the world has
grown closer. In the process, there has been a discernible movement from a
select society of States to a universal international community. Thus it was
that in 1984 a Chamber of the Court could speak of "the co-existence and vital
co-operation of the members of the international community” ( Maritime
Delimitation of the Gulf of Maine Area, I.C.J.Reports 1984 , p- 299, para. 111).
The earlier legal outlook has not lost all relevance. It is reasonably clear,
however, that the previous stress on the individual sovereignty of each State
considered as hortus conclusus has been inclining before a new awareness of the
responsibility of each State as a member of a more cohesive and comprehensive
system based on cooperation and interdependence.

These new developments have in part been consecrated by the Charter, in
part set in motion by it. Their effect and direction were noticed by Judge
Alvarez ( Conditions of Admission of a State to Membership in the United Nations
(Article 4 of the Charter), I.C.J. Reports 1947-1948 , p. 68, separate opinion).
Doubts about his plea for a new international law did not obscure the fact that
he was not alone in his central theme. Other judges observed that it was

"an undeniable fact that the tendency of all international activities

in recent times has been towards the promotion of the common welfare

of the international community with a corresponding restriction of the

sovereign power of individual States" ( Reservations to the Convention
on the Prevention and Punishment of the Crime of Genocide, I.C.J.

Reports 1951 , p. 46, joint dissenting opinion of Judges Guerrero,

McNair, Read and Hsu Mo).

Though elsewhere critical of "the theory which reduces the rights of States
to competences assigned and portioned by international law," 20 / Judge De

20/ Charles De Visscher, Theory and Reality in Public International Law
revised edition, tr. P.E. Corbett (New Jersey, 1968), p. 104.
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Visscher, for his part, observed that "[tlhe Charter has created an
international system", and added:

"[lln the interpretation of a great international constitutional
instrument, like the United Nations Charter, the individualistic
concepts which are generally adequate in the interpretation of
ordinary treaties, do not suffice." ( International Status of South
West Africa, I.C.J. Reports 1950 , p. 189, dissenting opinion.)

The Charter did not, of course, establish anything like world government; but it

did organise international relations on the basis of an "international system";

and fundamental to that system was an assumption that the human species and its
civilization would continue.

But, third, there have been developments working in the opposite direction,
in the sense that it now, and for the first time, lies within the power of some
States to destroy the entire system, and all mankind with it.

What lesson is to be drawn from these developments, the third being opposed
to the first and the second?

The notions of sovereignty and independence which the “Lotus” Court had in
mind did not evolve in a context which visualised the possibility that a single
State could possess the capability of wiping out the practical existence both of
itself and of all other States. The Court was dealing with a case of collision
at sea and the criminal jurisdiction of States in relation thereto - scarcely an
earth-shaking issue. Had its mind been directed to the possibility of the
planet being destroyed by a minority of warring States, it is not likely that it
would have left the position which it took without qualification. No more than
this Court would have done when in 1986 it said that

"in international law there are no rules, other than such rules as may

be accepted by the State concerned, by treaty or otherwise, whereby

the level of armaments of a sovereign State can be limited, and this

principle is valid for all States without exception" ( Military and
Paramilitary Activities in and against Nicaragua, I.C.J. Reports 1986 ,
p. 135, para. 269).

The situation did not relate to the use of nuclear weapons; the Court's
statement was directed to the right of a State to possess a level of armaments
about the use of which no issue of legality had been raised. Caution needs to
be exercised in extending the meaning of a judicial dictum to a field which was
not in contemplation. The fact that he was dissenting does not diminish the
value of Judge Badawi Pasha’s reminder of problems which could arise "when a
rule is removed from the framework in which it was formed, to another of
different dimensions, to which it cannot adapt itself as easily as it did to its

proper setting" ( Reparation for Injuries Suffered in the Service of the United
Nations I.C.J.Reports 1949 , p. 215).
It is worth remembering, too, that, in his dissenting opinion in "Lotus"”

Judge Finlay understood the compromis to present an issue not as to whether

there was "a rule forbidding" the prosecution, but as to "whether the principles

of international law authorize" it. ( P.C.IJ., Series A, No. 10 , p- 52.) In
the early post-Charter period, Judge Alvarez specifically challenged the

principle that States have "the right ... to do everything which is not

expressly forbidden by international law". In his view, "This principle,

formerly correct, in the days of absolute sovereignty, is no longer so at the

present day." ( Fisheries, 1.C.J. Reports 1951 , p.- 152, separate opinion.)

| do not consider now whether so general a challenge is maintainable. This
is because it appears to me that there is a particular area in which "Lotus" is
distinguishable. On what point does this limited distinction turn? It is this.
Whichever way the issue in "Lotus” was determined, the Court’s determination
could be accommodated within the framework of an international society
consisting of "co-existing independent communities”. Not so as regards the
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issue whether there is a right to use nuclear weapons. Were the Court to uphold
such a right, it would be upholding a right which could be used to destroy that
framework and which could not therefore be accommodated within it. However
extensive might be the powers available to a State, there is not any basis for
supposing that the Permanent Court of International Justice considered that, in
the absence of a prohibition, they included powers the exercise of which could
extinguish civilization and annihilate mankind and thus destroy the framework of
the international community; powers of this kind were not in issue. To the
extent that a course of action could be followed by so apocalyptic a
consequence, the case is distinguishable; it does not stand in the way of this
Court holding that States do not have a right to embark on such a course of
action unless, which is improbable, it can be shown that the action is
authorized under international law.

It is the case that the formulations (and in particular the title) employed
in various draft conventions appended to a number of General Assembly
resolutions on the subject of nuclear weapons were cast in the terminology of
prohibition. However, assuming that the correct theory is that authorisation
under international law has to be shown for the use of nuclear weapons, this
would not prevent States from concluding a formal prohibitory treaty; the fact
that the draft conventions were directed to achieving a prohibition does not
invalidate the view that authorisation has to be shown.

The terminology of prohibition is also to be found in the reasoning of the
Tokyo District Court in Shimoda v. The State ( The Japanese Annual of
International Law , Vol. 8, 1964, p.212, at p.235). | do not consider that much
can be made of this. The Tokyo District Court, being satisfied that the
dropping of the bombs was prohibited under international law, was not called
upon to consider whether, if there was no prohibition, it was necessary for an
authorisation to be shown; the received statement of the law being, in its view,
sufficient for a holding of unlawfulness, a sense of judicial economy could make
it unnecessary for the Court to inquire whether the same holding could be
sustained on another basis.

Can the required authorisation be shown in this case? It seems not. The
Court is a creature of the Charter and the Statute. |If it finds, as it should,
that both the Charter and the Statute posit the continued existence of
civilization and of mankind, it is difficult to see how it can avoid a holding
that international law does not authorise a State to embark on a course of
action which could ensue in the destruction of civilization and the annihilation
of mankind.

PART Ill. WHETHER THE COURT COULD HOLD THAT THE USE OF
NUCLEAR WEAPONS IS PROHIBITED BY HUMANITARIAN LAW

| propose now to consider the question of the legality of the use of
nuclear weapons from the standpoint of some of the leading principles of
humanitarian law (a term now generally used) which were in force at the
commencement of the nuclear age. These principles relate to the right to choose
means of warfare, the unnecessary suffering principle, and the Martens Clause.

1. The methods or means of warfare

This customary international law principle is restated in Article 35,
paragraph 1, of Protocol Additional | of 1977 to the Geneva Conventions of 1949
as follows: "In any armed conflict, the right of the Parties to the conflict to
choose methods or means of warfare is not unlimited." The principle has come
under pressure from the continuing emergence of weapons with increasing
destructive power, the tendency being to accept higher levels of destructiveness
with growing powers of destruction. Its value would be further eroded if, as it
is sometimes argued, all it does is to leave open the possibility that a weapon
may be banned under some law other than that setting out the principle itself;
but that argument cannot be right since, if it is, the principle would not be
laying down a norm of State conduct and could not therefore be called a
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principle of international law. Paragraph 77 of the Court's Advisory Opinion
recognizes that the principle is one of international law; it is not

meaningless. Nor is it spent; its continuing existence was attested to by
General Assembly resolution 2444 (XXIIl), adopted unanimously on 19 December
1968. By that resolution the General Assembly affirmed

"resolution XXVIII of the XXth International Conference of the Red

Cross held at Vienna in 1965, which laid down, inter alia , the
following principles for observance by all governmental and other
authorities responsible for action in armed conflicts:

(a) That the right of the parties to a conflict to adopt means
of injuring the enemy is not unlimited;

(b) That it is prohibited to launch attacks against the
civilian populations as such;

(c) That distinction must be made at all times between persons
taking part in the hostilities and members of the civilian
population to the effect that the latter be spared as much as
possible."

As is suggested by subparagraph (a) , the principle limiting the right to
choose means of warfare subsists. Notwithstanding an impression of non-use, it
is capable of operation. In what way? The principle may be interpreted as
intended to exclude the right to choose some weapons. What these might be was
not specified, and understandably so. Yet, if, as it seems, the principle can
apply to bar the use of some weapons, it is difficult to imagine how it could
fail to bar the use of nuclear weapons; difficulties which may exist in applying
the rule in less obvious cases disappear as more manifest ones appear. But, of
course, imagination is not enough; a juridical course of reasoning has to be
shown. How?

A useful beginning is to note that what is in issue is not the existence of
the principle, but its application in a particular case. Its application does

not require proof of the coming into being of an opinio juris prohibiting the
use of the particular weapon; if that were so, one would be in the strange
presence of a principle which could not be applied without proof of an opinio

Jjuris  to support each application.

But how can the principle apply in the absence of a stated criterion? If
the principle can operate to prohibit the use of some means of warfare, it
necessarily implies that there is a criterion on the basis of which it can be
determined whether a particular means is prohibited. What can that implied
criterion be? As seems to be recognised by the Court, humanitarian
considerations are admissible in the interpretation of the law of armed conflict
(see paras. 86 and 92 of the Court's Advisory Opinion). Drawing on those
considerations, and taking an approach based on the principle of effectiveness,
it is reasonable to conclude that the criterion implied by the principle in
guestion is set by considering whether the use of the particular weapon is
acceptable to the sense of the international community; it is difficult to see
how there could be a right to choose a means of warfare the use of which is
repugnant to the sense of the international community.

In relation to some weapons, it may be difficult to establish, with
evidential completeness, what is the sense of the international community. But
the use of nuclear weapons falls, as it were, at the broad end of a range of
possibilities, where difficulties of that kind evaporate. Unlike the case of
conventional weapons, the use of nuclear weapons can result in the annihilation
of mankind and of civilization. As it has been remarked, if all the explosive
devices used throughout the world since the invention of gunpowder were to
detonate at the same time, they could not result in the destruction of
civilization; this could happen if recourse were made to the use of nuclear
weapons, and with many to spare. The principle limiting the right to choose
means of warfare assumed that, whatever might be the means of warfare lawfully
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used, it would continue to be possible for war to be waged on a civilized basis
in future. Thus, however free a State may be in its choice of means, that
freedom encounters a limiting factor when the use of a particular type of weapon
could ensue in the destruction of civilization.

It may be added that, in judging of the admissibility of a particular means
of warfare, it is necessary, in my opinion, to consider what the means can do in
the ordinary course of warfare, even if it may not do it in all circumstances.
A conclusion as to what nuclear weapons can do in the ordinary course of warfare
is not speculative; it is a finding of fact. In advisory proceedings, the Court
can make necessary determinations of fact ( Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971
p. 27). For the reasons given, there is no difficulty in making one in this
case.

In making a finding as to what is the sense of the international community,
it is of course essential for the Court to consider the views held by States,
provided that, for the reasons given above, there is no slippage into an
assumption that, so far as concerns the particular principle in question, it is
necessary to establish an opinio juris supportive of the existence of a specific
rule prohibiting the use of nuclear weapons.

The views of States are available. The first General Assembly resolution,
which was unanimously adopted on 24 January 1946, bears the interpretation that
the General Assembly considered that the use of nuclear weapons is unacceptable
to the international community; it is referred to above. Also there are the
1968 NPT and associated arrangements, dealt with more fully below. The Court
may interpret these as amounting to a statement made both by the NWS and the
NNWS to the effect that the actual use of nuclear weapons would be unacceptable
to the international community, and that it is for this reason that efforts
should be made to contain their spread under arrangements which committed all
parties to work, in good faith, towards their final elimination. If the actual
use of nuclear weapons is acceptable to the international community, it is
difficult to perceive any credible basis for an arrangement which would limit
the right to use them to some States, and more particularly if the latter could
in some circumstances exercise that right against States not enjoying that
exclusive right.

In the year following the conclusion of the NPT, the Institute of
International Law, at its 1969 session in Edinburgh, had occasion to note that
"existing international law prohibits the use of all weapons" (nuclear weapons
being understood to be included) "which, by their nature, affect
indiscriminately both military objectives and non-military objects, or both
armed forces and civilian population”. Whatever may be said of other such
weapons, that view, expressed with near unanimity, is helpful not only for its
high professional value, but also for its independent assessment of the
unacceptability to the international community of the use of nuclear weapons.
That assessment accurately reflected the basis on which the NPT arrangements had
been concluded in the preceding year.

Other weapons share with nuclear weapons membership of the category of
weapons of mass destruction. As mentioned above, however, it is open to the
Court to take the view that the juridical criterion is not simply how
destructive a weapon is, but whether its destructiveness is such as to cause the
weapon to be considered by the international community to be unacceptable to it.
The material before the Court (some of which was examined in Part I, section 3,
above) is sufficient to enable the Court to conclude that, in the case of
nuclear weapons, the revulsion of the international community is an established
fact. Thus, the legal consequences in the specific case of nuclear weapons need
not be the same for other weapons of mass destruction not already banned by
treaty.

In Shimoda v. The State the plaintiffs’ claims were dismissed on grounds
not now material, the case remains the only judicial decision, national or
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international, in the field. It was decided by the Tokyo District Court on

7 December 1963. Though not of course binding, it ranks as a judicial decision
under Article 38, paragraph 1 (d) , of the Statute of the Court; it qualifies for
consideration. A judicial conclusion different from that reached by the Tokyo
District Court would need to explain why the reasoning of that Court was not
acceptable.

The Tokyo District Court was deliberating over the proposition (based on
expert legal opinion) "that the means which give unnecessary pain in war and
inhumane means are prohibited as means of injuring the enemy" ( The Japanese
Annual of International Law , Vol. 8, 1964, p. 240). The proposition reflected
two grounds invoked by Japan in its Note of protest of 10 August 1945, in which
it said:

"It is a fundamental principle of international law in time of
war that a belligerent has not an unlimited right in choosing the
means of injuring the enemy, and should not use such weapons,
projectiles, and other material as cause unnecessary pain; and these
are each expressly stipulated in the annex of the Convention
respecting the Laws and Customs of War on Land and articles 22 and
23(e) of the Regulations respecting the Laws and Customs of War on
Land." ( Ibid. , p. 252.)

Article 22 of those Regulations concerned the right to adopt means of injuring

the enemy, while Article 23 (e) concerned the unnecessary suffering principle.
The Tokyo District Court’s reasoning dealt with both branches of the

proposition before it, on an inter-related basis. It accepted that

“international law respecting war is not formed only by humane feelings, but it

has as its basis both military necessity and efficiency and humane feelings, and

is formed by weighing these two factors" ( ibid. , p. 240). Consequently,

"however great the inhumane result of a weapon may be, the use of the weapon is

not prohibited by international law, if it has a great military efficiency"

(ibid. , p. 241). Nevertheless, the Tokyo District Court thought that it could

"safely see that besides poison, poison gas and bacterium the use of the means

of injuring the enemy which causes at least the same or more injury is

prohibited by international law" ( Ibid. ).

The Tokyo District Court confined itself to the issue whether the
particular use of atomic weapons at Hiroshima and Nagasaki was lawful, noticing
but not deciding "an important and very difficult question”, namely, "whether or
not an atomic bomb having such a character and effect is a weapon which is
permitted in international law as a so-called nuclear weapon ..." ( Ibid.
p. 234). Nevertheless, it is clear that in deciding the former issue, relating
to the particular use, the Court's reasoning flowed from its consideration of
the latter issue, relating to the legal status of such weapons. Thus, although
the Tokyo District Court did not so decide, it followed from its reasoning that
nuclear weapons would not be an admissible means of warfare. It is the
reasoning of the Tokyo District Court that this Court is concerned with.

The material before this Court is sufficient to enable it to make a finding
of fact that the actual use of nuclear weapons is not acceptable to the sense of
the international community; on the basis of such a finding of fact, it would
lie within its judicial mission to hold that such weapons are not admissible
"means of warfare" within the meaning of the law.

2. Unnecessary suffering

Then as to the customary international law prohibition of superfluous and
unnecessary suffering. As restated in Article 35, paragraph 2, of the 1977
Protocol Additional | to the 1949 Geneva Conventions, the principle reads: "It
is prohibited to employ weapons, projectiles and material and methods of warfare
of a nature to cause superfluous injury or unnecessary suffering”. The case of
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a weapon, such as the "dum-dum" bullet, 21 / which is deliberately crafted so
as to cause unnecessary suffering, does not exhaust the interpretation and
application of the prohibition. That may be regarded as a particular instance
of the working of a broader underlying idea that suffering is superfluous or
unnecessary if it is materially in excess of the degree of suffering which is
justified by the military advantage sought to be achieved. A mechanical or
absolute test is excluded: a balance has to be struck between the degree of
suffering inflicted and the military advantage in view. The greater the

military advantage, the greater will be the willingness to tolerate higher

levels of suffering. And, of course, the balance has to be struck by States.
The Court cannot usurp their judgment; but, in this case, it has a duty to find
what that judgment is. In appreciating what is the judgment of States as to
where the balance is to be struck, the Court may properly consider that, in
striking the balance, States themselves are guided by the public conscience.
The Court has correctly held that "the intrinsically humanitarian character of
the legal principles in question ... permeates the entire law of armed conflict
and applies to all forms of warfare and to all kinds of weapons..." (Advisory
Opinion, para. 86). It is not possible to ascertain the humanitarian character
of those principles without taking account of the public conscience.

It was thus open to the Court to take the view that the public conscience
could consider that no conceivable military advantage could justify the degree
of suffering caused by a particular type of weapon. Poison gas was, arguably, a
more efficient way of deactivating the enemy in certain circumstances than other
means in use during the First World War. That did not suffice to legitimise its
use; the prohibition rested on an appreciation, as set out in the first preamble
to the 1925 Geneva Gas Protocol, that "the use in war of asphyxiating, poisonous
or other gases has been justly condemned by the general opinion of the civilized
world". In effect, the use of a weapon which caused the kind of suffering that
poison gas caused was simply repugnant to the public conscience, and so
unacceptable to States whatever might be the military advantage sought to be
achieved. That reasoning has not given birth to a comprehensive and universal
prohibitory treaty provision in this case; it is nonetheless helpful in
estimating the acceptability to the public conscience of the suffering that
could be inflicted by the use of nuclear weapons on both combatants and
civilians, on distant peoples, and on generations yet unborn.

On the material before it, the Court could reasonably find that the public
conscience considers that the use of nuclear weapons causes suffering which is
unacceptable whatever might be the military advantage derivable from such use.
On the basis of such a finding, the Court would be entitled, in determining what
in turn is the judgment of States on the point, to proceed on the basis of a
presumption that the judgment of States would not differ from that made by the
public conscience.

The "unnecessary suffering” principle falls within the framework of
principles designed for the protection of combatants. If the use of nuclear
weapons would violate the principle in relation to them, that is sufficient to
establish the illegality of such use. However, is it possible that the
principle, when construed in the light of developing military technology and
newer methods of waging war, has now come to be regarded as capable of providing
protection for civilians also?

In the "expanding" bullet phase in which the principle made its appearance
in the second half of the nineteenth century, it was no doubt visualised that
"unnecessary suffering” would only be inflicted on soldiers in the battlefield;
the effects of the use of weapons which could then cause such suffering would
not extend to civilians. But the framework of military operations is now

21/ "[T]he projectile known under the name of dum-duni’ was made in the

arsenal of that name near Calcutta". See The Proceedings of the Hague Peace
Conferences, The Conference of 1899 (Oxford, 1920), p. 277, per General Sir John
Ardagh.
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different: if nuclear weapons can cause unnecessary suffering to soldiers, they
can obviously have the same effect on civilians within their reach. The
preamble to the Treaty of Tlatelolco correctly declared that the "terrible

effects [of nuclear weapons] are suffered, indiscriminately and inexorably, by
military forces and civilian population alike ..."

It may be said that the substance of the principle of unnecessary suffering
operates for the benefit of civilians through the medium of other principles,
such as that which prohibits indiscriminate attacks, but that the principle
itself does not operate in relation to them. What, however, is the position
where it is contended that an apparently indiscriminate attack on civilians is
validated by recourse to the collateral damage argument? In a case in which the
collateral damage principle (whatever its true scope) would justify injury to
civilians, the contradictory result of confining the unnecessary suffering
principle to combatants would be that such injury may be prohibited by that
principle in respect of combatants but not in respect of civilians who are
equally affected; thus, an act which causes injury to combatants and non-
combatants equally may be unlawful in relation to the former but lawful in
relation to the latter. If combatants and non-combatants are both victims of
the same act, it is difficult to see why the act should be unlawful in the
former case but lawful in the latter.

In Shimoda, the Tokyo District Court said, "[I]t is not too much to say
that the pain brought by the atomic bombs is severer than that from poison and
poison-gas, and ... that the act of dropping such a cruel bomb is contrary to
the fundamental principle of the laws of war that unnecessary pain must not be
given" ( The Japanese Annual of International Law , No. 8, 1964, pp. 241-242).
So, in this part of its reasoning, the Tokyo District Court relied on the
"fundamental principle" of "unnecessary pain"; it did so in relation to injuries
caused to civilians. Assisted by three experts who were professors of
international law, as well as by a full team of advocates for the parties in a
closely contested case, the Court did not seem to be aware of a view that the
principle of unnecessary suffering was restricted to injuries caused to
combatants. And yet that view, if correct, should have been central to a case
which concerned injury to civilians.

However, even if the unnecessary suffering principle is restricted to
combatants, the question remains whether the principle is breached in so far as
combatants are affected by the use of nuclear weapons. For the reasons given
above, the Court could hold that it is.

3. The Martens Clause

Some States argued that the Martens Clause depends on proof of the separate
existence of a rule of customary international law prohibiting the use of a
particular weapon, and that there is no such prohibitory rule in the case of
nuclear weapons. The proposition is attractive.

However, an initial difficulty is this. As is recognized in paragraphs 78
and 84 of the Court’'s Advisory Opinion, it is accepted that the Martens Clause
is a rule of customary international law. That means that it has a normative
character - that it lays down some norm of State conduct. It is difficult to
see what norm of State conduct it lays down if all it does is to remind States
of norms of conduct which exist wholly dehors the Clause. The argument in
guestion would be directed not to ascertaining the field of application of an
acknowledged rule, but to denying the existence of any rule. Would an argument
which produces this infirmity be right?

As set out in the 1899 Hague Convention Respecting the Laws and Customs of
War on Land, the Martens Clause came at the end of a preambular passage reading
as follows:

"According to the view of the high contracting Parties, these
provisions, the wording of which has been inspired by the desire to
diminish the evils of war, so far as military requirements permit, are
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intended to serve as a general rule of conduct for the belligerents in
their mutual relations and in their relations with the inhabitants.

It has not, however, been found possible at present to concert
regulations covering all the circumstances which arise in practice.

On the other hand, the high contracting Parties clearly do not
intend that unforeseen cases should, in the absence of a written
undertaking, be left to the arbitrary judgment of military commanders.

Until a more complete code of the laws of war has been issued,
the High Contracting Parties deem it expedient to declare that, in
cases not included in the Regulations adopted by them, the inhabitants
and the belligerents remain under the protection and the rule of the
principles of the law of nations, as they result from the usages
established among civilized peoples, from the laws of humanity, and
the dictates of the public conscience.”

These statements support an impression that the Martens Clause was intended to
fill gaps left by conventional international law and to do so in a practical
way. How?

The Martens Clause bears the marks of its period; it is not easy of
interpretation. One acknowledges the distinction between usages and law. 22
However, as the word "remain” shows, the provision implied that there were
already in existence certain principles of the law of nations which operated to
provide practical protection to "the inhabitants and the belligerents" in the
event of protection not being available under conventional texts. In view of
the implications of that word, the Clause could not be confined to principles of
the law of nations waiting, uncertainly, to be born in future. The reference to
the principles of the law of nations derived from the mentioned sources was
descriptive of the character of existing principles of the law of nations and
not merely a condition of the future emergence of such principles. It may be
added that, in its 1977 formulation, the relevant phrase now reads, "derived
from established custom, from the principles of humanity and from the dictates
of public conscience". Since "established custom" alone would suffice to
identify a rule of customary international law, a cumulative reading is not
probable. It should follow that "the principles of international law" (the new
wording) could also be sufficiently derived "from the principles of humanity and
from the dictates of public conscience"; as mentioned above, those "principles
of international law" could be regarded as including principles of international
law already derived "from the principles of humanity and from the dictates of
public conscience".

In effect, the Martens Clause provided authority for treating the
principles of humanity and the dictates of public conscience as principles of
international law, leaving the precise content of the standard implied by these
principles of international law to be ascertained in the light of changing
conditions, inclusive of changes in the means and methods of warfare and the
outlook and tolerance levels of the international community. The principles
would remain constant, but their practical effect would vary from time to time:
they could justify a method of warfare in one age and prohibit it in another.
In this respect, M. Jean Pictet was right in emphasising, according to Mr. Sean
Mc Bride, "that the Declarations in the Hague Conventions ... by virtue of the
de Martens Clause, imported into humanitarian law principles that went much

22/ For "usages of war" maturing into rules of customary international
law, sée L. Oppenheim, International Law, A Treatise , Vol ll; 7th edn. by
H. Lauterpacht (London, 1952), p. 226, para. 67, and p. 231, para. 69.
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further than the written convention; it thus gave them a dynamic dimension that
was not limited by time". 23 /

Nor should this be strange. Dealing with the subject of "Considerations of
Humanity" as a source of law, Sir Gerald Fitzmaurice remarked that "all the
implications of this view - i.e. in exactly what circumstances and to what

extent considerations of humanity give rise in themselves to obligations of a

legal character - remain to be worked out". (Sir Gerald Fitzmaurice, The Law and
Procedure of the International Court of Justice , Vol. 1 (Cambridge, 1986),

p. 17, note 4, emphasis as in the original. And see, ibid. , p. 4). The

reservation does not neutralise the main proposition that "considerations of

humanity give rise in themselves to obligations of a legal character'. The

substance of the proposition seems present in the judgment given in 1948 in
Krupp’s case, in which the United States Military Tribunal sitting at Nuremberg
said:

"The Preamble [of Hague Convention No. IV of 1907] is much more
than a pious declaration. It is a general clause, making the usages
established among civilized nations, the laws of humanity and the
dictates of public conscience into the legal yardstick to be applied
if and when the specific provisions of the Convention and the
Regulations annexed to it do not cover specific cases occurring in
warfare, or concomitant to warfare." ( Annual Digest and Reports of
Public International Law Cases , 1948, p. 622)

A similar view of the role of considerations of humanity appears in the
Corfu Channel case. There Judge Alvarez stated that the "characteristics of an
international delinquency are that it is an act contrary to the sentiments of
humanity" (  .C.J. Reports 1949 , p. 45, separate opinion); and the Court itself
said that Albania’s "obligations are based, not on the Hague Convention of 1907,
No. VIII, which is applicable in time of war, but on certain general and well-
recognised principles, namely: elementary considerations of humanity, even more
exacting in peace than in war; ..." ( 1.C.J. Reports 1949 , p- 22). Thus,
Albania’s obligations were "based ... on ... elementary considerations of
humanity ...", with the necessary implication that those considerations can
themselves exert legal force. In 1986 the Court considered that "the conduct of
the United States may be judged according to the fundamental general principles
of humanitarian law"; and it expressed the view that certain rules stated in
common Article 3 of the 1949 Geneva Conventions were "rules which, in the
Court’'s opinion, reflect what the Court in 1949 called elementary
considerations of humanity’ ( Corfu Channel, Merits, 1.C.J. Reports 1949 , p. 22)"
( Military and Paramilitary Activities in and against Nicaragua, Merits, 1.C.J.
Reports 1986 , pp. 113-114, para. 218). Consistent with the foregoing is the
earlier observation by the Naulilaa Tribunal that the right of reprisals "est
limitée par les expériences de I'humanité..." ( Reports of International Arbitral
Awards, Vol. 2, p. 1026).

| am not persuaded that the purpose of the Martens Clause was confined to
supplying a humanitarian standard by which to interpret separately existing
rules of conventional or customary international law on the subject of the
conduct of hostilities; the Clause was not needed for that purpose, for
considerations of humanity, which underlie humanitarian law, would in any event
have supplied that service (see para. 86 of the Court's Advisory Opinion). It
is also difficult to accept that all that the Martens Clause did was to remind
States of their obligations under separately existing rules of customary
international law. No doubt, the focus of the Clause in the particular form in
which it was reproduced in the 1949 Geneva Conventions was on reminding States
parties that denunciation of these humanitarian treaties would not relieve them
of the obligations visualised by the Clause; but the Clause in its more usual

23/ Sean Mc Bride, "The Legality of Weapons for Societal Destruction”, in
Christophe Swinarski (ed.), Studies and Essays on International Humanitarian Law
and Red Cross Principles in Honour of Jean Pictet (Geneva, 1984), p. 402.
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form was not intended to be a mere reminder. 24 [/ The basic function of the
Clause was to put beyond challenge the existence of primiciples of international
law which residually served, with current effect, to govern military conduct by
reference to "the principles of humanity and ... the dictates of public
conscience". It was in this sense that "civilians and combatants (would) remain
under the protection and authority of the principles of international law

derived ... from the principles of humanity and from the dictates of public
conscience". The word "remain" would be inappropriate in relation to "the
principles of humanity and ... the dictates of public conscience" unless these
were conceived of as presently capable of exerting normative force to control
military conduct.

Thus, the Martens Clause provided its own self-sufficient and conclusive
authority for the proposition that there were already in existence principles of
international law under which considerations of humanity could themselves exert
legal force to govern military conduct in cases in which no relevant rule was
provided by conventional law. Accordingly, it was not necessary to locate
elsewhere the independent existence of such principles of international law; the
source of the principles lay in the Clause itself.

This was probably how the matter was understood at the Hague Peace
Conference of 1899. After Mr. Martens’'s famous declaration was adopted, the
"senior delegate from Belgium, Mr. Beernaert, who had previously objected to the
adoption of Articles 9 and 10 (1 and 2 of the new draft), immediately announced

that he could because of this declaration vote for them". 25 [ The senior
Belgian delegate, as were other delegates, was not satisfied with the protection
guaranteed by the particular provisions of the draft. (See the Krupp case,

supra, p. 622). Eventually, he found himself able to vote for the provisions.
Why? Not because the required additional protection was available under
independently existing customary international law; such protection would be
available in any case. The reason he was able to vote for the provisions was
because he took the view, not dissented from by other delegates, that the
Martens Clause would itself be capable of exerting normative force to provide
the required additional protection by appropriately controlling military

behaviour.

"One is entitled to test the soundness of a principle by the consequences
which would flow from its application" ( Barcelona Traction, Light and Power Co.
Ltd., I.C.J. Reports 1970 , p. 220, para. 106, Judge Jessup, separate opinion).
Hence, it is useful to consider the implications of the view that the Martens
Clause is not by itself relevant to the issue of legality of the use of nuclear
weapons. It is clear that the use of nuclear weapons could result, even in the
case of neutral countries, in destruction of the living, in sickness and forced
migration of survivors, and in injury to future generations to the point of
causing serious illness, deformities and death, with the possible extinction of
all life. If nothing in conventional or customary international law forbids
that, on the view taken by the proponents of legality of the meaning of the
"Lotus" case, States would be legally entitled to bring about such cataclysmic
consequences. It is at least conceivable that the public conscience may think
otherwise. But the "dictates of public conscience" could not translate
themselves into a normative prohibition unless this was possible through the
Martens Clause.

24/ For differences between the 1949 Martens Clause and its classical
formulafion, see Georges Abi-Saab, "The Specificities of Humanitarian Law", in
Christophe Swinarski (ed.), Studies and Essays on International Humanitarian Law
and Red Cross Principles in Honour of Jean Pictet (Geneva, 1984), p. 275.

25/  The Proceedings of the Hague Peace Conferences, The Conference of 1899
(Oxford, 1920), pp. 54 and 419.
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It is not, | think, a question of the Court essaying to transform public
opinion into law: that would lead to "government by judges”, which, as Judge
Gros rightly observed, "no State would easily accept". 26 /  Existing
international law, in the form of the Martens Clause, has already established
the necessary legal norm. The Court does not have to find whether there is an
opinio juris . Its task is that of evaluating a standard embodied in an existing
principle by way of making a finding as to what it is that the "principles of
humanity and ... the dictates of public conscience" require of military conduct
in a given situation. In the last analysis, the answer will depend on what are
the views of States themselves; but, so far as the Martens Clause is concerned,
the views of States are relevant only for their value in indicating the state of
the public conscience, not for the purpose of determining whether an opinio
juris  exists as to the legality of the use of a particular weapon.

The task of determining the effect of a standard may be difficult, but it
is not impossible of performance; nor is it one which a court of justice may
flinch from undertaking where necessary. The law is familiar with instances in
which a court has to do exactly that, namely, to apply a rule of law which
embodies a standard through which the rule exerts its force in particular
circumstances. 27  /

Some appreciation of a factual nature may be required. The standard being
one which is set by the public conscience, a number of pertinent matters in the
public domain may be judicially noticed. This is apart from the fact that the
Court is not bound by the technical rules of evidence found in municipal
systems; it employs a flexible procedure. That, of course, does not mean that
it may go on a roving expedition; it must confine its attention to sources which
speak with authority. Among these there is the General Assembly. Reference has
already been made to its very first resolution of 24 January 1946. That
resolution, unanimously adopted, may fairly be construed by the Court as
expressive of the conscience of the international community as to the
unacceptability of the use of nuclear weapons. So too with the Final Document
adopted by consensus in 1978 by the Tenth Special Session of the General
Assembly on the subject of disarmament. A number of related General Assembly
resolutions preceded and followed that Final Document. In one, adopted in 1983,
the General Assembly stated that it "[r]lesolutely, unconditionally and for all
time condemns nuclear war as being contrary to human conscience and reason ...
(G.A. res. 38/75 of 15 December 1983). Though not unanimously adopted, the
resolution was validly passed by the General Assembly, acting within its proper
province in the field of disarmament. Whatever may be the position as regards
the possible law-making effects or influence of General Assembly resolutions,
the Court would be correct in giving weight to the Assembly’s finding on the
point of fact as to the state of "human conscience and reason" on the subject of
the acceptability of the use of nuclear weapons, and more particularly in view
of the fact that that finding accords with the general tendency of other
material before the Court.

The Court may look to another source of evidence of the state of the public
conscience on the question of the acceptability of the use of nuclear weapons.
It may interpret the NPT to mean that the public conscience, as demonstrated in
the positions taken by all parties to that treaty, considers that the use of

26/ The Gulf of Maine, I.C.J. Reports 1984 , p. 385, para. 41, dissenting
opinion. But see I.C.J. Pleadings, Northern Cameroons, 1963 , p. 352, M. Well,
"... il est parfois bon, pour exorciser les démons, de les appeler par leur
nom", i.e., "le spectre du gouvernement des juges".

27/ See I.C.J. Pleadings, South West Africa , Vol. VIII, p. 258, argument
of Mr.”Gross; Fisheries Jurisdiction, 1.C.J. Reports 1974 , pp. 56-57,
footnote 1, separate opinion of Judge Dillard; and Julius Stone, Legal System

and Lawyers’ Reasonings (Stanford, 1964), at pp. 59, 68, 263-264, 299, 305-306,
320 and 346.
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nuclear weapons would involve grave risks, and that these risks would make such
use unacceptable in all circumstances. The better view, | think, is that the

Court cannot correctly interpret the treaty to mean that it was agreed by all

parties that those risks may be both effectively and responsibly managed by five
States but not by others. Nor could it be the case that the public conscience,

as manifested in the positions taken by the parties to that treaty, now says
that, after final elimination has been achieved, nuclear weapons could not be

used, while now also saying that they could be acceptably used until final
elimination has been achieved. On a matter touching the survival of mankind,

the public conscience could not at one and the same time be content to apply one
standard of acceptability as of now and another as of a later time. That would
involve a contradiction in its views as to the fundamental unacceptability of

the weapon as a means of warfare which could destroy civilization. No basis
appears for ascribing such a contradiction to the public conscience; there is

not much merit in prohibiting civilization from being destroyed in the future,

while at the same time accepting that it may, with impeccable legality, be

destroyed now.

If the above is correct, the Martens Clause helps to meet the objection,
raised by the proponents of legality, that the General Assembly’'s question would
require the Court to speculate on a number of matters. The Court could not say
in advance what would be the exact effect of any particular use of nuclear
weapons. Examples of possible situations relate to proportionality, the duty to
discriminate between combatants and civilians, escalation of conflict,
neutrality, genocide and the environment. The Court could however find, and
find as a fact, that the use of nuclear weapons involves real risks in each of
these areas. It could then look to the public conscience for its view as to
whether, in the light of those risks, the use of such weapons is acceptable in
any circumstances; the view of the public conscience could in turn be found to
be that, in the light of those risks, such use is unacceptable in all
circumstances. The public conscience thus has a mediating role through which it
enjoys a latitude of evaluation not available to the Court.

In the result, on the basis of what the Court finds to be the state of the
public conscience, it will be able to say whether the Martens Clause operates to
prohibit the use of nuclear weapons in all circumstances. On the available
material, it would be open to the Court to hold that the Clause operates to
impose such a prohibition.

PART IV. WHETHER A PRIOR PROHIBITORY RULE, IF IT EXISTED,
WAS MODIFIED OR RESCINDED BY THE EMERGENCE OF A SUBSEQUENT RULE

1. The position as at the commencement of the nuclear age

Underlying the Court’s holding in the second part of subparagraph E of
paragraph (2) of the operative paragraph of its Advisory Opinion that it "cannot
conclude definitively" on the issue there referred to, is a contention by some
States that the Court was being invited by the General Assembly’s question to
speculate on possible "scenarios". If that means that the Court could not
decide on the basis of conjectures, | would uphold the contention. But | would
not feel able to go the further step of accepting (if this other proposition was
also intended) that there are no circumstances in which the Court may properly
have recourse to the use of hypotheses. It would not, | think, be correct to
say, as it is sometimes said, that the interpretation and application of the law
always abjures hypotheses. Within reasonable limits, a hypothesis, as in other
fields of intellectual endeavour, may be essential to test the limits of a
theory or to bring out the true meaning of a rule. When, in a famous statement,
it was said "hypotheses non fingo" , that only excluded propositions going beyond
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actual data. 28 / The actual data may themselves suggest possibilities which
need to be explored if the correct inference is to be drawn from the data.

The position as it stood immediately before the commencement of the nuclear
age was that, since nuclear weapons did not exist, ex hypothesi  there was, and
could have been, no rule in conventional or customary international law which
prohibited the use of nuclear weapons "as such". But it cannot be a serious
contention that the effects produced by the use of nuclear weapons, when they
were later invented, were beyond the reach of the pre-existing law of armed
conflict (see paragraphs 85-86 of the Advisory Opinion and Shimoda, supra
pp. 235-236); the "novelty of a weapon does not by itself convey with it a
legitimate claim to a change in the existing rules of war" (L. Oppenheim,
International Law, A Treatise, Vol. Il, 7th edition by H. Lauterpacht, p. 469,
para. 181a).

Thus, if, immediately before the commencement of the nuclear age, the
guestion was asked whether effects of the kind that would be later produced by
the use of nuclear weapons would constitute a breach of the law of armed
conflict, the Court could well hold that the answer would inevitably have been
in the affirmative. If the effects so produced would have been forbidden by
that law, it follows that nuclear weapons, when they later materialised, could
not be used without violating that law - not, that is to say, unless that law
was modified by the subsequent evolution of a law operating in the opposite
direction, a point considered below.

2. The position subsequent to the commencement of the nuclear age

A "froward retention of custom is as turbulent a thing as an innovation",
says Bacon. 29 / So, on the assumption that a prohibitory rule existed at the
commencement—of the nuclear age, it would remain to consider whether that rule
was later modified or reversed by the emergence of a new rule operating in the
opposite direction: would the "froward retention" of the previous prohibition
of the use of nuclear weapons have been judged a "turbulent" thing?

It is necessary to have regard to the structure of the debate. The
argument of some States is that there is not and never was a rule prohibitory of
the use of nuclear weapons. In determining the issue so raised, a useful
benchmark is the commencement of the nuclear age. The position as at that time
has to be determined by reference to the law as it then stood. Subsequent
developments do not form part of any process creative of any rule on the subject
as at that time. If a correct finding is that, on the law as it existed at the
commencement of the nuclear age, a prohibitory rule then existed, evidence of
subsequent State practice cannot serve to contradict that finding by showing
that, contrary to that finding, no prohibitory rule then existed. What
subsequent State practice can do is to create an opinio juris supportive of the
emergence of a new rule modifying or reversing the old rule. But it has not
been suggested that, if a prohibitory rule existed at the commencement of the
nuclear age, it was modified or reversed by the emergence of a later rule
operating in the opposite direction. This being the case, it follows that if a
prohibitory rule existed at the commencement of the nuclear age, that rule
continues in force.

The same conclusion is reached even if it were in fact argued that any
prior prohibitory rule was reversed by the emergence of a later rule operating
in the opposite direction. The substantial and long standing opposition within

28/ "For whatever is not deduc’d from the phaenomena, is to be called an
hypothesis". See Sir Isaac Newton, The Mathematical Principles of Natural
Philosophy, book IlIl, Vol. Il, tr. Andrew Motte (London, 1968), p. 392; and
Derek Gjertsen, The Newton Handbook (London, 1986), p. 266.

29/ "Of Innovations", in J. Spedding, R.L. Ellis and D.D. Heath (eds.),
The Works of Francis Bacon (London, 1890), Vol. VI, p. 433.
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the ranks of the NNWS to the proposition that there is a right in law to use

nuclear weapons would have sufficed to prevent the evolution of the opinio juris
required to support the birth of any such new rule, and more particularly so if
the earlier rule had the status of ius cogens . This would have been the case if

the humanitarian principles on which the earlier rule was based had that status,
a possibility left open by paragraph 83 of the Advisory Opinion.

One last point. Argument was made that the NWS were "States whose
interests are specially affected" within the meaning of the principle relating
to the creation of customary international law, as enunciated by the Court in
1969 ( North Sea Continental Shelf Cases, I.C.J. Reports 1969, p. 43, para. 74),
and that, indeed, "in the present case, a practice involving the threat or use
of nuclear weapons could proceed only from States recognized as possessing the
status of nuclear-weapon States" (C.R. 95/24, p. 3, translation). The argument
is interesting, but not persuasive. Where what is in issue is the lawfulness of
the use of a weapon which could annihilate mankind and so destroy all States,
the test of which States are specially affected turns not on the ownership of
the weapon, but on the consequences of its use. From this point of view, all
States are equally affected, for, like the people who inhabit them, they all
have an equal right to exist.

For these reasons, granted the prior existence of a prohibitory rule, it
was open to the Court to hold that the position taken by a considerable number
of the NNWS, if not the majority, would have operated to bar the development of
the opinio juris necessary to support the creation of a new rule rescinding the
old. The old prohibitory rule would therefore have continued up to the present
time.

PART V. THE DENUCLEARIZATION TREATIES AND THE NPT

Some States rely on regional denuclearization treaties and on the NPT and
associated arrangements as State practice evidencing the non-existence of a
prohibitory rule. Those arrangements, they argue, are only explicable on the
assumption that the use of nuclear weapons was regarded by the negotiating
States as lawful. They emphasize that for fifty years the NWS have been openly
possessing and deploying nuclear weapons under one form or another of a policy
of nuclear deterrence; that it is well known that several NNWS have been
sheltering under the nuclear umbrella of a NWS; that the NWS and other States
sheltering under a nuclear umbrella constitute a substantial and important part
of the international community; that elements of the negative and positive
security assurances given by the NWS necessarily imply recognition by the NNWS
that nuclear weapons may be lawfully used; that Security Council resolution 984
(1995) expressed the Council’'s appreciation of the statements through which the
NWS gave those assurances; and that no NNWS protested against those assurances
or with the appreciation thus expressed. How should these matters be evaluated?

The position as at the beginning of the nuclear age was either that there
was no rule prohibiting States from producing effects of the kind which could
later be produced by nuclear weapons, or that there was such a prohibitory rule.
If there was no such prohibitory rule, it is not necessary to consider in detail
whether subsequent State practice introduced one, for the known position of the
NWS and those of the NNWS sheltering under a nuclear umbrella, representing a
substantial and important part of the international community, would have
prevented the crystallisation of the opinio juris required to create such a
rule: the non-existence of a prohibitory rule would continue to this day, and
the case of the proponents of legality succeeds.

On the opposite view that there was a prior prohibitory rule, there is
equally no need to consider subsequent State practice in any detail. As has
been argued, if, on the basis of the law as it stood at the commencement of the
nuclear age, it is found that there then existed a prohibitory rule, that
finding as to what was the then state of the law cannot be contradicted by later
developments. Later developments may only be considered for the purpose of
determining whether they represented a State practice which brought into being a
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new rule modifying or rescinding the prior prohibitory rule. But then the known
position of the majority of the NNWS, also representing a substantial and
important part of the international community, would have barred the development
of the opinio juris required for the creation of a modifying or rescinding rule:
the prior prohibitory rule would thus continue to this day, and the case of the
proponents of illegality succeeds.

On either view, it is accordingly not necessary to consider later
developments in any detail. As there has been much debate over regional
denuclearization treaties and the NPT, | shall nevertheless say something about
these. In my opinion, the Court could hold that they do not show that the
proponents of illegality accepted the legality of the use of nuclear weapons.

*%*

First, as to the regional denuclearization treaties. It will be convenient
to deal with one only, namely, the Treaty of Tlatelolco of 1967. The preamble
to this treaty stated that "the proliferation of nuclear weapons" seemed
"inevitable unless States, in the exercise of their sovereign rights, impose
restrictions on themselves in order to prevent it". The treaty being concerned
with both possession and use, there is force in the argument that that statement
recognized that there was a sovereign right in law to use such weapons. That
inference does not however necessarily follow when regard is had to the fact
that the preamble also said that the use of such a weapon could result in "an
attack on the integrity of the human species and ultimately may even render the
whole earth uninhabitable”. The better interpretation of the treaty is that it
was, objectively, directed to the establishment of a regime to ensure that Latin
America would be nuclear-free, given that nuclear weapons in fact existed and
might in fact be used; the treaty did not rest on an assumption that there
existed a right in law to use weapons which could "render the whole earth
uninhabitable." Reservations or declarations made by the NWS on signing or
ratifying Protocol Il to the treaty did rest on an assumption that there was a
right of use; but it is risky to infer that, by remaining silent, States parties
to the treaty acquiesced in that assumption in the light of the fact that, both
before and after the conclusion of the treaty, many of them were on record as
affirming through the General Assembly and otherwise that the use of such
weapons would be a crime.

k%

Next as to the NPT. This calls for fuller discussion; the arguments were
more intense. Some States, or one or another of them, argued that a right to
use nuclear weapons formed part of the inherent right of self-defence; that the
inherent right of self-defence was inalienable; that it had a fundamental and
overriding character; that it was the most fundamental right of all; but that it
could be restricted by express treaty provisions. It followed that some States
could retain their right to use nuclear weapons, while others could competently
agree to forego it. The argument adds that acceptance of a right to possess
such weapons under the NPT implies acknowledgment of a right of use.

*

These arguments are weighty; they demand careful consideration. A
difficulty lies, however, in the characterization of a right to use nuclear
weapons as being a part of the right of self-defence. If the characterization
is correct, it is not easy to appreciate how the proponents of illegality, which
were parties to the NPT, would have intended voluntarily to forego an important
part of their inherent right of self-defence whilst agreeing that the right
would be retained in full by the NWS. The third preambular paragraph of the NPT
showed that the treaty was concluded in "conformity with resolutions of the
United Nations General Assembly calling for the conclusion of an agreement on
the prevention of wider dissemination of nuclear weapons". Those resolutions
would include General Assembly resolution 2028 (XX) of 19 November 1965,
paragraph 2 (b) of which laid it down that a non-proliferation treaty "should
embody an acceptable balance of mutual responsibilities and obligations of the
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nuclear and non-nuclear Powers". It is hard to see how that prescription could
find an acceptable reflection in an asymmetrical enjoyment of so fundamental a
right as the inherent right of self-defence.

There would be difficulty also in following how it is that what is
inalienable for some States is alienable for others. It is an attribute of
sovereignty that a State may by agreement restrain the exercise of its
competence; yet how far it may do so without losing its status as a State is
another question. 30 [ Since the right of self-defence is "inherent" in a
State, it is not possible—to conceive of statehood which lacks that
characteristic. See the illustration in General Assembly resolution 49/10 of
3 November 1994, "[r]leaffirming... that as the Republic of Bosnia and
Herzegovina is a sovereign, independent State and a Member of the United
Nations, it is entitled to all rights provided for in the Charter of the United
Nations, including the right to self-defence under Article 51 thereof".
Arrangements for the exercise of the right of self-defence are a different
matter. But, so far as the right itself is concerned, if the right includes a
right to use nuclear weapons, the latter is not a small part of the former. It
was no doubt for this reason that, in the parallel case brought by the World
Health Organization, it was argued that to "deny the victim of aggression the
right to use the only weapons which might save it would be to make a mockery of
the inherent right of self-defence". 31 [/ The argument is understandable,
granted the premise that the right to use nuctear weapons is part of the
inherent right of self-defence. The question is whether the premise is correct.
For, if it is correct, then, by the same token, there is difficulty in seeing
how the NNWS which were parties to the NPT could have wished to part with so
crucially important a part of their inherent right of self-defence.

It is possible to see the NNWS agreeing that, because of the dangers
represented by nuclear weapons, they would not acquire such weapons, on the
basis that the NWS, which already had such weapons, would take steps to
eliminate them. It is less easy to see how the NNWS would, on the ground of
such dangers, agree to deprive themselves of the opportunity of using such
weapons in exercise of their inherent right of self-defence whilst nevertheless
agreeing that such weapons, notwithstanding the same dangers, could be legally
used by the NWS in exercise of their own inherent right of self-defence and used
in some circumstances against the NNWS. The Court could not uphold so
unbalanced a view of the scheme of the NPT without endorsing the controversial
thesis that its real thrust was not so much to prevent the spread of a dangerous
weapon, as to ensure that enjoyment of its use was limited to a minority of
States. The difference in perceived objectives is material to the correctness
of the interpretation to be placed on the treaty.

A further area of nuclear weapon discrepancy could arise as between non-NPT
States and the NNWS which are parties to the NPT. On the argument for legality,
the former would have a right in law to use nuclear weapons in self-defence,
whereas the latter would have foregone the exercise of that right even in
relation to the former. For, since a NNWS, which is a party to the NPT, cannot
possess nuclear weapons without breaching the treaty, it follows that it cannot
threaten or use nuclear weapons even in relation to non-parties to the treaty,
although the latter, not being bound by the treaty, may have gone on to develop,
acquire and possess such weapons. In the result, a NNWS which is a party to the
NPT would be prevented by the treaty from exercising the full measure of its
inherent right of self-defence under Article 51 of the Charter, notwithstanding
that the non-party to the treaty would be entitled to use such weapons in
exercise of its own inherent right of self-defence under that Article.

30/ See argument of M. Yasseen in I.C.J. Pleadings, Interpretation of the
Agreement of 25 March 1951 between WHO and Egypt , pp. 298-299.

31/ Statement of the Government of the United Kingdom, in Legality of the
Use by a State of Nuclear Weapons in Armed Conflict (Request for Advisory
Opinion) , para. 24.



-159-

*

These difficulties suggest that it is necessary to distinguish between the
inherent right of self-defence and the means by which the right is exercisable.

A State using force in self-defence is acting legally under the ius ad bellum
But, whether a State is acting legally or illegally under the ius ad bellum , if
it is in fact using force it must always do so in the manner prescribed by the

ius in bello . It is the ius in bello which lays down whether or not a

particular means of warfare is permissible. Thus, where the use of a particular

weapon is proscribed by the ius in bello , the denial of the use of that weapon

is not a denial of the right of self-defence of the attacked State: the
inherent right of self-defence spoken of in Article 51 of the Charter simply
does not comprehend the use of the weapon in question. The legal answer to the
possible plight of the victim State is given by the principle, as enunciated by
the United States Military Tribunal at Nuremburg on 19 February 1948, that "the
rules of international law must be followed even if it results in the loss of a
battle or even a war. Expediency or necessity cannot warrant their
violation ...". 32

A reasonable view is that the proponents of illegality which were parties
to the NPT did not consider that they were contracting away an important part of
their inherent right of self-defence, but that they acted on the view that a
State’s inherent right of self-defence did not include a right to use nuclear
weapons. If they considered that a right to use nuclear weapons was an integral
part of so fundamental a right as the inherent right of self-defence, it is
difficult to see why they should have intended to agree that such weapons could
be used only by some, and not by all. On the other hand, if they acted on the
basis that a right to use such weapons was not part of the inherent right of
self-defence, this governs, or at any rate qualifies and explains, the NPT
arrangements, inclusive of the 1995 extension, the positive and negative
assurances, and the Security Council statements set out in its resolution 984
(1995). As was pointed out by Solomon Islands, all of these arrangements formed
part of a declared process for eliminating nuclear weapons; it is not persuasive
to interpret them as implying acceptance by the NNWS of the legality of the use
of such weapons. Answering an argument that, through the NPT, the "nuclear-
weapon States were being given a legal basis for the maintenance of their
nuclear arsenals", New Zealand submitted, correctly in my view, that

"the very raison d’'étre of the Treaty... is based on a recognition
that nuclear weapons are different. The judgment made was that, in
view of the uniquely destructive potential of such weapons, and human
nature being what it is, the only option for humanity was to rid

itself of these weapons entirely. The threat that the weapons
represent hangs over the security of the whole international

community. They also constitute a threat, and a challenge, to the
international legal order." (CR 95/28, p. 36.)

In the light of the foregoing, the Court could read the NPT this way. As
stated in the preamble, all parties, both the NWS and the NNWS, recognized "the
devastation that would be visited upon all mankind by a nuclear war ..". The
spread of nuclear weapons should therefore be halted, and States which, by their
own declarations, already possessed them should eliminate them. As this would
take time, the NWS would of necessity continue in possession until final
elimination. This was recognition of a fact which could not suddenly be wished
away, and tolerance of that fact transitionally; it was not acquiescence in a
right of use. Such an acknowledgment would have been at variance with the
repeated affirmation by many NNWS, through General Assembly resolutions and

32/ The List case, Trials of War Criminals Before the Nuernberg Military

Tribunals Under Control Council Law No. 10 , (Washington, 1950), Vol. XlI,
p. 1272; and see, ibid. , pp. 1236 and 1254. See also the remarks of the United
States Military Tribunal at Nuremberg in Krupp’s case, Annual Digest and Reports

on Public International Law Cases , 1948, p. 628.
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otherwise, and made both before and after the conclusion of the NPT, that the
use of such weapons would be contrary to the Charter, to the rules of
international law and the laws of humanity, and a crime against mankind and
civilization.

*

It remains to consider whether this conclusion is impaired by the security
assurances given by the NWS to the NNWS. In contrast with the reservations made
by four of the five NWS in their negative assurances of a right to use nuclear
weapons against the NNWS in certain circumstances, the positive assurances did
not include a commitment to use nuclear weapons in defence of a NNWS attacked
with nuclear weapons and therefore did not imply a claim to a right to use
nuclear weapons. A claim to a right to use nuclear weapons is however clearly
implied in the negative assurances; that need not be discussed. The question is
whether the claim to such a right has been accepted by the international
community.

It will be convenient to take, first, the reaction of the Security Council.
Paragraph 1 of its resolution 984 (1995), adopted unanimously, recorded that the
Council

"[tlakes note with appreciation of the statements made by each of the

nuclear-weapon States (S/1995/261, S/1995/262, S/1995/263, S/1995/264,
S/1995/265), in which they give security assurances against the use of
nuclear weapons to non-nuclear-weapon States that are Parties to the

Treaty on the Non-Proliferation of Nuclear Weapons".

It is argued that the "appreciation" with which the Security Council noted the
statements made by each of the NWS implied an acknowledgment by it of a right in
law to use nuclear weapons, and more particularly in the light of a

reaffirmation in paragraph 9 of the resolution of the inherent right of self-

defence under Article 51 of the Charter. The argument, which is a forceful one,
makes it necessary to consider what it was that the Council's "appreciation”

referred to.

Viewed in context and in particular in the light of the preamble to the
resolution, the focus of paragraph 1 of the resolution was directed to the
objective fact that negative security assurances had been given in the cited
statements; the paragraph referred to the statements of the NWS as statements
“in which they give security assurances against the use of nuclear weapons to
non-nuclear-weapon States ...". The resolution did not refer to the statements
as statements in which the NWS "reserved a right to use nuclear weapons against
the NNWS in certain circumstances”, as it could have done had the Council
intended to indicate that its expression of appreciation extended thus far. The
Council could not say so in respect of all five of the NWS because one of them,
namely, China, did not reserve such a right (see paragraph 59 (c) of the Court's
Advisory Opinion). On the contrary, in paragraph 2 of its statement, China
said, "China undertakes not to use or threaten to use nuclear weapons against
non-nuclear-weapon States or nuclear weapon-free zones at any time or under any
circumstances"; this was the opposite of the reservation of such a right. It
may be argued that the statement nonetheless implied the existence of a right to
use nuclear weapons. The question, however, is how was the Security Council's
expression of "appreciation" to be understood. The Court could not reasonably
say that the Council’'s "appreciation” was to be understood as extending to the
reservations made by four of the five NWS of a right to use nuclear weapons
against the NNWS without also saying that it extended to China’s undertaking, to
the opposite effect, not to use nuclear weapons against the NNWS "at any time or
under any circumstances".

In the result, the proponents of illegality, reading the text of the
resolution, would not have thought that the "appreciation" expressed by the
Security Council extended to those aspects of the statements in which four of
the five NWS reserved a right to use nuclear weapons against the NNWS in certain
circumstances, which included a situation in which there was no prior use of
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nuclear weapons against the NWS reserving and exercising such a right. On its
part, the Court could not understand the "appreciation” expressed by the

Security Council as intended to affirm the existence of such a right without

also understanding it to be affirming that, in the view of the Security Council,
there were two groups of States legally differentiated in the important sense

that one group was entitled in law to use nuclear weapons against the other in
certain circumstances, without the latter being correspondingly entitled in law

to use such weapons against the former in any circumstances. The Court would
need to pause before imputing such a view to the Security Council. In
circumstances in which it was known that the existence of a right to use nuclear
weapons was in contest, the "appreciation" expressed by the Security Council in
its resolution can reasonably be understood as directed to the fact that the NWS
had given "security assurances against the use of nuclear weapons to non-
nuclear-weapon States ...", as stated in the resolution itself, without being
intended to give recognition to the existence of a legal right of use by

indirectly passing on the debated issue as to whether there was such a right.

An argument of some strength is based on the fact that, in paragraph 9 of
its resolution, the Security Council reaffirmed "the inherent right, recognized
under Article 51 of the Charter, of individual and collective self-defence if an
armed attack occurs against a member of the United Nations, until the Security
Council has taken measures necessary to maintain international peace and
security”. Although this statement did not refer to a right to use nuclear
weapons, the argument is that, in the context in which it was made, it implied
that, in the view of the Security Council, the inherent right of self-defence
included a right to use nuclear weapons. It would not appear, however, that the
correctness of any such implication of paragraph 9 of the resolution was
accepted by those of the NNWS who spoke before the Security Council. What
Malaysia said was that that "paragraph sidesteps the question of the legality of
the use of nuclear weapons because it justifies the use or threat of nuclear
weapons in cases of self-defence™ (S/PV. 3514, 11 April 1995, p. 15). Thus,
however much paragraph 9 may be understood as seeking to justify the threat or
use of nuclear weapons in cases of self-defence, in the view of Malaysia the
paragraph did not succeed in doing so but only side-stepped the question. Egypt
associated itself with Indonesia as "speaking ... on behalf of the non-aligned
States"; the statement made by Indonesia does not suggest an intention to
abandon the known position of that group of States on the subject of legality.
India specifically recalled that at "the forty-ninth session of the General
Assembly, the international community decided to seek an advisory opinion from
the International Court of Justice on whether the threat or use of nuclear
weapons is permissible under international law in any circumstances". (
p. 6). India added: "One would hope that by offering a draft resolution of
this kind, the nuclear-weapon States are not telling the non-members of the NPT
that they, the nuclear-weapon States, are free to use nuclear weapons against
them, because this would have implications which are too frightening to
contemplate”. ( Ibid ) Hence, even if the resolution of the Security Council
contained any implication that the Council considered the use of nuclear weapons
to be lawful, the argument that the proponents of illegality accepted the
correctness of that implication is not well founded.

Next, the matter may be looked at from the more general standpoint of the
conduct of the proponents of illegality in relation to the security assurances.
Did that conduct manifest acquiescence in the claim by the NWS to the existence
of a right in law to use of nuclear weapons? In particular, was such an
acquiescence demonstrated by the fact that the NNWS thought it necessary to
obtain such assurances?

A reasonable appreciation of the position seems to be the following. The
continuing, if temporary, possession of nuclear weapons by the NWS obviously
presented risks to the NNWS. The sensible thing would be to obtain assurances
against any threat or use. Malaysia and Zimbabwe submitted that, in like
manner, non-aggression pacts "were the common currency of international
relations well after the illegality of aggression had entered the body of
customary law" (Joint answers by Malaysia and Zimbabwe to questions asked by
Vice-President Schwebel on 3 November 1995, response to the second question).

Ibid
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Realities may need to be dealt with in a practical way; but not every

arrangement designed to deal with them accepts their legality. Especially is

this so in international relations. When regard is also had to the power of the
weapons concerned, the Court could find that there is not any contradiction
between the position taken by the NNWS in the General Assembly that the use of
nuclear weapons is a crime, and the assurances which they accepted from States
which nevertheless possessed such weapons that these would not be used against
them. It is useful to remember Judge Alvarez's observation that "[r]leason,

pushed to extremes, may easily result in absurdity" ( Anglo-Iranian Oil Company,
1.C.J. Reports 1952 , p- 126, dissenting opinion). The practice of putting aside
a legal problem in order to make progress towards a desirable goal is a familiar
one in international relations. My understanding of the position taken by some

of the NWS is that it was on this basis that they participated in certain
negotiations in the field of humanitarian law.

*

It is also important to have in mind that bare proof of acts or omissions
allegedly constituting State practice does not remove the need to interpret such
acts or omissions. The fact that States may feel that realities leave them no
choice but to do what they do does not suffice to exclude what they do from
being classified as part of State practice, provided, however, that what they do
is done in the belief that they were acting out of a sense of legal obligation.
"The need for such a belief, i.e., the existence of a subjective element, is
implied in the very notion of the opinio juris sive necessitatis " ( North Sea
Continental Shelf Cases, [.C.J. Reports 1969 , p.- 44.) Speaking of actions which
could evidence an opinio necessitatis juris , Lauterpacht excepts conduct which
"was not accompanied by any such intention" (Sir Hersch Lauterpacht, The
Development of International Law by the International Court (London, 1958),
p. 380). So intention is material. Whether it exists is to be determined not
on a microscopic inspection of disjointed features of a large and shifting
picture, but by looking at the picture as a whole. When the whole of the
picture is regarded in the circumstances of this case, the Court could find that
the matters relied on to evidence an acknowledgment by the proponents of
illegality that there is a right in law to use nuclear weapons fall short of
demonstrating an intention to make that acknowledgement.

*

| should add that | am not persuaded that Security Council resolution 255
(1968) of 19 June 1968, to which reference is made in paragraphs 59 and 61 of
the Court's Advisory Opinion, takes the matter any further. The question
remains whether the resolution was dealing with the objective fact that nuclear
weapons existed and could in fact be used, or whether it was affirming, directly
or indirectly, the existence of a legal right of use.

k%

To sum up, putting at the highest all of the matters relied on by the
proponents of legality, the Court could find that those matters do not suffice
to cancel out the continuing assertion of the proponents of illegality that the
threat or use of nuclear weapons is illegal. It would follow that the basic
difficulties noticed above would remain. If, as | consider, a correct finding
is that, on the law as it stood at the commencement of the nuclear age, a
prohibitory rule then existed, that finding, as to what was the then law, cannot
be contradicted by subsequent inconsistent State practice; the most that
subsequent inconsistent State practice could do would be to generate a new rule
rescinding or modifying the old rule. But the position taken by most of the

NNWS would make it impossible to establish that the necessary opinio juris
emerged to support the creation of a new rule having the effect of reversing the
old, and more particularly if the latter had the status of ius cogens . The

prior prohibitory rule would thus continue to the present time.
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PART VI. CONCLUSION

A holding that there is a right in law to use nuclear weapons would bear a
difficult relationship to the Court's finding that the "destructive power of
nuclear weapons cannot be contained in either space or time. They have the
potential to destroy all civilization and the entire ecosystem of the planet”
(Advisory Opinion, para. 35). The affirmation of the existence of a right the
exercise of which could yield such grim results would come as near as might be

to a literal application of the maxim fiat justitia ruat coelum . Judge
Carneiro’s view was "that no judge nowadays can blindly follow the obsolete rule
fiat justitia, pereat mundus" ( The Minquiers and Ecrehos case, L.C.J. Reports

1953, p. 109, separate opinion). It would, at any rate, seem curious that a
World Court should consider itself compelled by the law to reach the conclusion
that a State has the legal right, even in limited circumstances, to put the
planet to death. May it be that the maxim more properly attracted by its high
mission is fiat justitia ne pereat mundus

The danger of the maxim last referred to is that it could seduce the Court
into acting as a legislator. In the course of the proceedings, the Court was
rightly reminded that it cannot do that. To use the words of the United States
Military Tribunal in the List case, "... it is not our province to write
international law as we would have it; we must apply it as we find it" ( List
case, supra, p. 1249). And thus, as Judge Lauterpacht remarked, "Reluctance to
encroach upon the province of the legislature is a proper manifestation of
judicial caution". However, as he added, "If exaggerated, it may amount to
unwillingness to fulfil a task which is within the orbit of the functions of the
Court as defined by its Statute" ( Admissibility of Hearings of Petitioners by
the Committee on South West Africa, I.C.J. Reports 1956 , p. 57, separate
opinion). The danger of legislating arises not only where a court essays to
make law where there is none, but also where it fails to apply such law as
exists; the failure may well be regarded as amounting to judicial legislation
directed to repealing the existing law.

International law does indeed concern relations between sovereign States.
However, as it has been remarked, sovereignty does not mean that those relations
are between billiard balls which collide but do not cooperate. There is at work
a process of cohesion-building. It is not, and possibly never will be,
sufficiently advanced to attract the full force of Cicero’s observation that
"the solidity of a State is very largely bound up with its judicial
decisions". 33 /' Nevertheless, the broad import of the statement is not
altogether amiss— the role of the Court need not be overestimated; neither
should its responsibility be misunderstood. There is disciplined room for
recalling the obligations of international lawyers. As it was put by Jenks, "We
are not dealing with the routine of the established certainties of life but must
frequently come to grips with the great unsettled issues on which the future of
the world depends". 34 /  The case at bar is the supreme illustration of this
truth. —

*

To recall what was said at the beginning of this opinion, the great
unsettled issue on which the future of the world depends is how to reconcile the
imperative need of a State to defend itself with the no less imperative need to
ensure that, in doing so, it does not imperil the survival of the human species.
Humanitarian law, it is said, must be read as being subject to an exception
which allows a State to use nuclear weapons in self-defence when its survival is
at stake, that is to say, even if such use would otherwise breach that law, and
this for the reason that no system of law obliges those subject to it to commit

33/  Cicero, Selected Works , tr. Michael Grant (London, 1960), p. 36.

34/ C.W. Jenks, The Common Law of Mankind (London, 1958), p. 416.
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suicide. That is the argument which underlies the second part of subparagraph E
of paragraph (2) of the operative paragraph of the Court's Advisory Opinion.

The implication of that part of the Court’s holding is that, in the view of
the Court, it is possible that the use of nuclear weapons could be lawful "in an
extreme circumstance of self-defence, in which the very survival of a State
would be at stake", and hence even if humanitarian law would otherwise be
violated. What the Court so sought to leave on the basis of a possibility takes
on a firmer aspect in the light of the "Lotus"  case, as generally understood.
In saying that it cannot definitively decide, the Court is saying that it cannot
definitively say whether or not a prohibitory rule exists. If the Court is in a
position in which it cannot definitively say whether or not a prohibitory rule
exists, the argument can be made that, on the basis of that case, the
presumption is in favour of the right of States to act unrestrained by any such
rule. Accordingly, the meaning of the Court's position would be that States
have a right in law to use nuclear weapons. If this was not the intended
result, the Court’s holding was not well conceived.

Thus, however gross or excessive the suffering, the presence of the stated
circumstances could create an exception to the application of humanitarian law,
as indeed is visualised by the word "generally" in the first part of that
subparagraph of the Court's holding. A law may, of course, provide for
exceptions to its application. At the moment, however, there is nothing to
suggest that humanitarian law provides for an exception to accommodate the
circumstances visualized by the Court. It seems to me that to take the position
that humanitarian law can be set aside in the stated circumstances would sit
oddly with the repeated and correct submissions on the part of both sides to the
argument that the Court should apply the law and not make new law.

One further point. Despite variations in formulation and references to the
concept of "vital security interests", an "extreme circumstance of self-defence,
in which the very survival of a State would be at stake", as defined by the
Court, is the main circumstance in which the proponents of legality advance a
claim to a right to use nuclear weapons. This is so for the reason that,
assuming that the use of nuclear weapons is lawful, the nature of the weapons,
combined with the limitations imposed by the requirements of necessity and
proportionality which condition the exercise of the right of self-defence, will
serve to confine their lawful use to that "extreme circumstance". It follows
that to hold that humanitarian law does not apply to the use of nuclear weapons
in the main circumstance in which a claim to a right of use is advanced is to
uphold the substance of the thesis that humanitarian law does not apply at all
to the use of nuclear weapons. That view has long been discarded; as the Court
itself recalls, the NWS themselves do not advocate it. | am not persuaded that
that disfavoured thesis can be brought back through an exception based on self-
defence.

* *

And thus | return to the real meaning of the General Assembly’s question.
The essence of the question is whether the exercise of the right of self-defence
can be taken to the point of endangering the survival of mankind. To this the
Court responds that "in view of the current state of international law, and of
the elements of fact at its disposal, the Court cannot conclude definitively
whether the threat or use of nuclear weapons would be lawful or unlawful in an
extreme circumstance of self-defence, in which the very survival of a State
would be at stake". That is the material holding on which this opinion hinges.
In so far as that holding suggests that there is a deficiency in the law, | do
not think there is; in so far as it suggests that the facts are not sufficient
to attract an application of the law, | am not able to agree. In my opinion,
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there was a sufficient legal and factual basis on which the Court could have
proceeded to answer the General Assembly’s question - one way or another. And
hence my respectful dissent from its conclusion that it cannot.

(Signed ) Mohamed SHAHABUDDEEN
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Preliminary Observations on the Opinion of the Court
(a) Reasons for dissent

My considered opinion is that the use or threat of use of nuclear weapons
is illegal in any circumstances whatsoever . It violates the fundamental
principles of international law, and represents the very negation of the
humanitarian concerns which underlie the structure of humanitarian law. It
offends conventional law and, in particular, the Geneva Gas Protocol of 1925,
and Article 23  (a) of the Hague Regulations of 1907. It contradicts the
fundamental principle of the dignity and worth of the human person on which all
law depends. It endangers the human environment in a manner which threatens the
entirety of life on the planet.

| regret that the Court has not held directly and categorically that the
use or threat of use of the weapon is unlawful in all circumstances without
exception . The Court should have so stated in a vigorous and forthright manner
which would have settled this legal question now and forever.

Instead, the Court has moved in the direction of illegality with some far-
reaching pronouncements that strongly point in that direction, while making
other pronouncements that are both less than clear and clearly wrong.

I have therefore been obliged to title this a Dissenting Opinion, although
there are some parts of the Court’s Opinion with which | agree, and which may
still afford a substantial basis for a conclusion of illegality. Those aspects
of the Court's Opinion are discussed below. They do take the law far on the
road towards total prohibition. In this sense, the Court's Opinion contains
positive pronouncements of significant value.

There are two of the six operative sections of the second part of the
Opinion with which | profoundly disagree. | believe those two paragraphs state
the law wrongly and incompletely, and | have felt compelled to vote against
them.

However, | have voted in favour of paragraph 1 of the dispositif , and in
favour of four out of the six items in paragraph 2.

(b) The positive aspects of the Court's Opinion

This Opinion represents the first decision of this Court, and indeed of any
international tribunal, that clearly formulates limitations on nuclear weapons
in terms of the United Nations Charter. It is the first such decision which
expressly addresses the contradiction between nuclear weapons and the laws of
armed conflict and international humanitarian law. It is the first such
decision which expresses the view that the use of nuclear weapons is hemmed in
and limited by a variety of treaty obligations.

In the environmental field, it is the first Opinion which expressly
embodies, in the context of nuclear weapons, a principle of "prohibition of
methods of warfare which not only are intended, but may also be expected to
cause" widespread, long-term and severe environmental damage, and "the
prohibition of attacks against the natural environment by way of reprisals"
(para. 31).

In the field of nuclear disarmament, it also reminds all nations of their
obligation to bring these negotiations to their conclusion in all their aspects,
thereby ending the coninuance of this threat to the integrity of international
law.

Once these propositions are established, one needs only to examine the
effects of the use of nuclear weapons to conclude that there is no possibility
whatsoever of a use or threat of use that does not offend these principles.
This Opinion examines at some length the numerous unique qualities of the
nuclear weapon which stand in flagrant contradiction of the basic values



-171-

underlying the United Nations Charter, international law, and international
humanitarian law. In the light of that information, it becomes demonstrably
impossible for the weapon to comply with the basic postulates laid down by the
Court, thus rendering them illegal in terms of the unanimous finding of the
Court.

In particular, 1 would mention the requirement, in Article 2(4) of the
Charter, of compliance with the Purposes of the United Nations. Those Purposes
involve respect for human rights, and the dignity and worth of the human person.
They also involve friendly relations among nations, and good neighbourliness
(see Art. 1 (Purposes and Principles) read with the Preamble). The linkage of
legality with compliance with these principles has now been judicially
established. Weapons of warfare which can kill a million or a billion human
beings (according to the estimates placed before the Court) show scant regard
for the dignity and worth of the human person, or for the principle of good
neighbourliness. They stand condemned upon the principles laid down by the
Court.

Even though | do not agree with the entirety of the Court's Opinion, strong
indicators of illegality necessarily flow from the unanimous parts of that
Opinion. Further details of the total incompatibility of the weapons with the
principles laid down by the Court appear in the body of this Opinion.

It may be that further clarification will be possible in the future.

| proceed now to make some comments on the individual paragraphs of Part 2
of the dispositif . | shall deal first with the two paragraphs with which |
disagree.

(c) Particular comments on the final paragraph
0] Paragraph 2(B) - (11 votes to 3)

Regarding paragraph 2(B), | am of the view that there are comprehensive and
universal limitations imposed by treaty upon the use of nuclear weapons.
Environmental treaties and, in particular, the Geneva Gas Protocol and
Article 23  (a) of the Hague Regulations, are among these. These are dealt with
in my Opinion. | do not think it is correct to say that there are no
conventional prohibitions upon the use of the weapon.

(i) Paragraph 2(E) - (7 votes to 7. Casting vote in favour by the
President)

I am in fundamental disagreement with both sentences contained within this
paragraph.

| strongly oppose the presence of the word " generally " in the first
sentence. The word is too uncertain in content for use in an Advisory Opinion,
and | cannot assent to a proposition which, even by remotest implication, leaves
open any possibility that the use of nuclear weapons would not be contrary to
law in any circumstances whatsoever. | regret the presence of this word in a
sentence which otherwise states the law correctly. It would also appear that
the word "generally" introduces an element of internal contradiction into the
Court’s Opinion, for in paragraphs 2(C) and 2(D) of the Court's Opinion, the
Court concludes that nuclear weapons must be consistent with the United Nations
Charter, the principles of international law, and the principles of humanitarian
law, and, such consistency being impossible, the weapon becomes illegal.

The word "generally" admits of many meanings, ranging through various
gradations, from "as a general rule; commonly”, to "universally; with respect to
all or nearly all". 35 / Even with the latter meaning, the word opens a

35/ The Shorter Oxford English Dictionary , 3rd ed., 1987, Vol. I, p. 840.
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window of permissibility, however narrow, which does not truly reflect the law.
There should be no niche in the legal principle, within which a nation may seek
refuge, constituting itself the sole judge in its own cause on so important a
matter.

The main purpose of this Opinion is to show that, not generally but always ,

the threat or use of nuclear weapons would be contrary to the rules of
international law and, in particular, to the principles and rules of

humanitarian law. Paragraph 2(E) should have been in those terms, and the
Opinion need have stated no more.

The second paragraph of 2(E) states that the current state of international
law is such that the Court cannot conclude definitely whether the threat or use
of the weapon would or would not be lawful in extreme circumstances of self
defence. It seems self-evident to me that once nuclear weapons are resorted to,
the laws of war (the ius in bello ) take over, and that there are many principles
of the laws of war, as recounted in this Opinion, which totally forbid the use
of such a weapon. The existing law is sufficiently clear on this matter to have
enabled the Court to make a definite pronouncement without leaving this vital
guestion, as though sufficient principles are not already in existence to
determine it. All the more should this uncertainty have been eliminated in view
of the Court's very definite findings as set out earlier.

(i) Paragraph 2(A) - (Unanimous)

Speaking for myself, 1 would have viewed this unquestionable proposition as
a preliminary recital, rather than as part of the dispositif
(iv) Paragraph 2(C) - (Unanimous)

The positive features of this paragraph have already been noted. The
Court, in this paragraph, has unanimously endorsed Charter-based pre-conditions
to the legality of nuclear weapons, which are diametrically opposed to the
results of the use of the weapon. | thus read paragraph 1(C) of the dispositif
as rendering the use of the nuclear weapon illegal without regard the
circumstances in which the weapon is used - whether in aggression or in self
defence, whether internationally or internally, whether by individual decision
or in concert with other nations. A unanimous endorsement of this principle by
all the judges of this Court takes the principle of illegality of use of nuclear
weapons a long way forward from the stage when there was no prior judicial
consideration of legality of nuclear weapons by any international tribunal.

Those contending that the use of nuclear weapons was within the law argued
strongly that what is not expressly prohibited to a state is permitted. On this
basis, the use of the nuclear weapon was said to be a matter on which the
state’s freedom was not limited. | see the limitations laid down in
paragraph 1(C) as laying that argument to rest.

v) Paragraph 2(D) - (Unanimous)

This paragraph, also unanimously endorsed by the Court, lays down the
further limitation of compatibility with the requirements of international law
applicable in armed conflict, and particularly with the rules of international
humanitarian law and specific treaty obligations.

There is a large array of prohibitions laid down here.

My Opinion will show what these rules and principles are, and how it is
impossible, in the light of the nature and effects of nuclear weapons, for these
to be satisfied.

If the weapon is demonstrably contrary to these principles, it is unlawful
in accordance with this paragraph of the Court’s Opinion.
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(vi) Paragraph 2(F) - (Unanimous)

This paragraph is strictly outside the terms of reference of the question.
Yet, in the overall context of the nuclear weapons problem, it is a useful
reminder of state obligations, and | have accordingly voted in favour of it.

The ensuing Opinion sets out my views on the question before the Court.
Since the question posed to the Court relates only to use and threat of use,
this Opinion does not deal with the legality of other important aspects of
nuclear weapons, such as possession, vertical or horizontal proliferation,
assembling or testing.

I should also add that | have some reservations in regard to some of the
reasoning in the body of the Court's Opinion. Those reservations will appear in
the course of this Opinion. In particular, while agreeing with the Court in the
reasoning by which it rejects the various objections raised to admissibility and
jurisdiction, | would register my disagreement with the statement in
paragraph 14 of the Opinion (lines 23-25) that the refusal to give the World
Health Organization the Advisory Opinion requested by it was justified by the
Court’s lack of jurisdiction in that case. My disagreement with that
proposition is the subject of my Dissenting Opinion in that case.

| am of the view that in dealing with the question of reprisals (para. 46),
the Court should have affirmatively pronounced on the question of the
unlawfulness of belligerent reprisals. | do not agree also with its treatment
of the question of intent towards a group as such in relation to genocide, and
with its treatment of nuclear deterrence. These aspects are considered in this
Opinion.

(vii) Paragrap h 1 - (13 votes to 1)
One other matter needs to be mentioned before | commence the substantive
part of this Dissenting Opinion. | have voted in favour of the first finding of
the Court, recorded in item 1 of the dispositif , which follows from the Court's

rejection of the various objections to admissibility and jurisdiction which were
taken by the States arguing in favour of the legality of nuclear weapons. |
strongly support the views expressed by the Court in the course of its reasoning
on these matters, but | have some further thoughts upon these objections, which
| have set out in my Dissenting Opinion in relation to the WHO Request, where
also similar objections were taken. There is no need to repeat those
observations in this Opinion, in view of the Court’'s conclusions. However, what
| have stated on these matters in that Dissenting Opinion should be read as
supplementary to this Opinion as well.

I INTRODUCTION
1. Fundamental importance of issue before the Court
I now begin the substantive part of this Opinion.

This case has from its commencement been the subject of a wave of global
interest unparalleled in the annals of this Court. Thirty-five states have
filed written statements before the Court and twenty-four have made oral
submissions. A multitude of organizations, including several NGO's, have also
sent communications to the Court and submitted materials to it; and nearly two
million signatures have been actually received by the Court from various
organizations and individuals from around 25 countries. In addition, there have
been other shipments of signatures so voluminous that the Court could not
physically receive them and they have been lodged in various other depositories.
If these are also taken into account, the total number of signatures has been
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estimated by the Court’s Archivist at over three million. 36 [/ The overall
number of signatures, all of which could not be deposited in the Court,7 5 well

in excess of this figure. The largest number of signatures has been received

from Japan, the only nation that has suffered a nuclear attack. 37 !/ Though
these organizations and individuals have not made formal submissions to the —

Court, they evidence a groundswell of global public opinion which is not without

legal relevance, as indicated later in this Opinion.

The notion that nuclear weapons are inherently illegal, and that a
knowledge of such illegality is of great practical value in obtaining a nuclear-
free world, is not new. Albert Schweitzer referred to it, in a letter to
Pablo Casals, as early as 1958 in terms of:

"the most elementary and most obvious argument: namely, that
international law prohibits weapons with an unlimitable effect, which
cause unlimited damage to people outside the battle zone. This is the

case with atomic and nuclear weapons. ... The argument that these
weapons are contrary to international law contains everything that we

can reproach them with. It has the advantage of being a legal
argument . ... No government can deny that these weapons violate
international law ... and international law cannot be swept

aside!" 38 /

Though lay opinion has thus long expressed itself on the need for attention
to the legal aspects, the matter has not thus far been the subject of any
authoritative judicial pronouncement by an international tribunal. It was
considered by the courts in Japan in the Shimoda case 39 / but, until the two
current requests for Advisory Opinions from this Court, there has been no
international judicial consideration of the question. The responsibility placed
upon the Court is thus of an extraordinarily onerous nature, and its
pronouncements must carry extraordinary significance.

This matter has been strenuously argued before the Court from opposing
points of view. The Court has had the advantage of being addressed by a number
of the most distinguished practitioners in the field of international law. In
their submissions before the Court, they have referred to the historic nature of
this Request by the General Assembly and the Request of the World Health
Organization, which has been heard along with it. In the words of one of them,
these Requests:

"will constitute milestones in the history of the Court, if not in
history per se . It is probable that these requests concern the most

36/ In a memorandum responding to an inquiry regarding the number of
signatures received, the Archivist observes that: "To be precise in this matter
is to count the stars in the sky."

37/ The sponsors of a Declaration of Public Conscience from Japan have
stated, In a communication to the Registrar, that they have stored in a
warehouse in The Hague, 1,757,757 signatures, which the Court had no space to
accommodate, in addition to the 1,564,954 actually deposited with the Court.
Another source, based in Europe, has reckoned the declarations it has received,
in connection with the current applications to the Court, at 3,691,899, of which
3,338,408 have been received from Japan.

38/ Albert Schweitzer, Letters 1905-1965 , H.W. Baher (ed.), J. Neugroschel
(tr.), 1992, p. 280, letter to Pablo Casals dated 3 October 1958; emphasis
addied.

39/ Shimoda v. The Japanese State , (1963) Japanese Annual of International
Law, pp. 212-252.
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important legal issue which has ever been submitted to the Court."
(Salmon, Solomon Islands, CR 95/32, p. 38.)

In the words of another, "It is not every day that the opportunity of
pleading for the survival of humanity in such an august forum is offered"
(David, Solomon Islands, CR 95/32, p. 49).

It is thus the gravest of possible issues which confronts the Court in this
Advisory Opinion. It requires the Court to scrutinize every available source of
international law, quarrying deep, if necessary, into its very bedrock. Seams
of untold strength and richness lie therein, waiting to be quarried. Do these
sources contain principles mightier than might alone, wherewith to govern the
mightiest weapon of destruction yet devised?

It needs no emphasis that the function of the Court is to state the law as
it now is, and not as it is envisaged in the future. Is the use or threat of
use of nuclear weapons illegal under presently existing principles of law,
rather than under aspirational expectations of what the law should be? The
Court’'s concern in answering this Request for an Opinion is with lex lata
with  lex ferenda

At the most basic level, three alternative possibilities could offer
themselves to the Court as it reaches its decision amidst the clash of opposing
arguments. If indeed the principles of international law decree that the use of
the nuclear weapon is legal, it must so pronounce. The anti-nuclear forces in
the world are immensely influential, but that circumstance does not swerve the
Court from its duty of pronouncing the use of the weapons legal if that indeed
be the law. A second alternative conclusion is that the law gives no definite
indication one way or the other. If so, that neutral fact needs to be declared,
and a new stimulus may then emerge for the development of the law. Thirdly, if
legal rules or principles dictate that the nuclear weapon is illegal, the Court
will so pronounce, undeterred again by the immense forces ranged on the side of
the legality of the weapon. As stated at the very commencement, this last
represents my considered view. The forces ranged against the view of illegality
are truly colossal. However, collisions with the colossal have not deterred the
law on its upward course towards the concept of the rule of law. It has not
flinched from the task of imposing constraints upon physical power when legal
principle so demands. It has been by a determined stand against forces that
seemed colossal or irresistible that the rule of law has been won. Once the
Court determines what the law is, and ploughs its furrow in that direction, it
cannot pause to look over its shoulder at the immense global forces ranged on
either side of the debate.

2. Submissions to the Court

Apart from submissions relating to the competence of the General Assembly
to request this Opinion, a large number of submissions on the substantive law
have been made on both sides by the numerous states who have appeared before the
Court or tendered written submissions.

Though there is necessarily an element of overlap among some of these
submissions, they constitute in their totality a vast mass of material, probing
the laws of war to their conceptual foundations. Extensive factual material has
also been placed before the Court in regard to the many ways in which the
nuclear weapon stands alone, even among weapons of mass destruction, for its
unique potential of damaging humanity and its environment for generations to
come.

On the other hand, those opposing the submission of illegality have argued
that, despite a large number of treaties dealing with nuclear weapons, no single
clause in any treaty declares nuclear weapons to be illegal in specific terms.
They submit that, on the contrary, the various treaties on nuclear weapons
entered into by the international community, including the NPT in particular,
carry a clear implication of the current legality of nuclear weapons in so far
as concerns the nuclear powers. Their position is that the principle of the

not
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illegality of the use or threat of use of nuclear weapons still lies in the

future, although considerable progress has been made along the road leading to
that result. It is lex ferenda in their submission, and not yet of the status
of lex lata . Much to be desired, but not yet achieved, it is a principle waiting

to be born.

This Opinion cannot possibly do justice to all of the formal submissions
made to the Court, but will attempt to deal with some of the more important
among them.

3. Some Preliminary Observations on the United Nations Charter

It was only a few weeks before the world was plunged into the age of the
atom that the United Nations Charter was signed. The subscribing nations
adopted this document at San Francisco on 26 June 1945. The bomb was dropped on
Hiroshima on 6 August 1945. Only forty days intervened between the two events,
each so pregnant with meaning for the human future. The United Nations Charter
opened a new vista of hope. The bomb opened new vistas of destruction.

Accustomed as it was to the destructiveness of traditional war, the world
was shaken and awe-struck at the power of the nuclear bom b - a small bomb by
modern standards. The horrors of war, such as were known to those who drafted
the Charter, were thus only the comparatively milder horrors of World War I, as
they had been experienced thus far. Yet these horrors, seared into the
conscience of humanity by the most devastating conflict thus far in human
history, were sufficient to galvanize the world community into action, for, in
the words of the United Nations Charter, they had "brought untold sorrow to
mankind". The potential to bring untold sorrow to mankind was within weeks to
be multiplied several-fold by the bomb. Did that document, drafted in total
unawareness of this escalation in the weaponry of war, have anything to say of
relevance to the nuclear age which lay round the corner?

There are six keynote concepts in the opening words of the Charter which
have intense relevance to the matter before the Court.

The Charter's very first words are "We, the peoples of the United
Nations" - thereby showing that all that ensues is the will of the peoples of
the world. Their collective will and desire is the very source of the United
Nations Charter and that truth should never be permitted to recede from view.
In the matter before the Court, the peoples of the world have a vital interest,
and global public opinion has an important influence on the development of the
principles of public international law. As will be observed later in this
Opinion, the law applicable depends heavily upon "the principles of humanity"
and "the dictates of public conscience", in relation to the means and methods of
warfare that are permissible.

The Charter's next words refer to the determination of those peoples to
save succeeding generations from the scourge of war. The only war they knew was
war with non-nuclear weapons. That resolve would presumably have been steeled
even further had the destructiveness and the intergenerational effects of
nuclear war been known.

The Charter immediately follows those two key concepts with a third - the
dignity and worth of the human person. This is recognized as the cardinal unit
of value in the global society of the future. A means was about to reveal
itself of snuffing it out by the million with the use of a single nuclear
weapon.

The fourth observation in the Charter, succeeding hard on the heels of the
first three, is the equal rights of nations large and small. This is an ideal
which is heavily eroded by the concept of nuclear power.

The next observation refers to the maintenance of obligations arising from
treaties and other sources of international law (emphasis added). The argument
against the legality of nuclear weapons rests principally not upon treaties, but
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upon such "other sources of international law" (mainly humanitarian law), whose
principles are universally accepted.

The sixth relevant observation in the preamble to the Charter is its object
of promoting social progress and better standards of life in larger freedom.
Far from moving towards this Charter ideal, the weapon we are considering is one
which has the potential to send humanity back to the stone age if it survives at
all.

It is indeed as though, with remarkable prescience, the founding fathers
had picked out the principal areas of relevance to human progress and welfare
which could be shattered by the appearance only six weeks away of a weapon which
for ever would alter the contours of wa r - a weapon which was to be described by
one of its creators, in the words of ancient oriental wisdom, as a "shatterer of
worlds". 40
The Court is now faced with the duty of rendering an Opinion in regard to
the legality of this weapon. The six cardinal considerations set out at the
very commencement of the Charter need to be kept in constant view, for each of
them offers guidelines not to be lightly ignored.

4. The law relevant to nuclear weapons

As Oscar Schachter observes, the law relevant to nuclear weapons is "much
more comprehensive than one might infer from the discussions of nuclear
strategists and political scientists”, 41 / and the range of applicable law
could be considered in the following five categories:

1. The international law applicable generally to armed conflicts - the jus in
bello , sometimes referred to as the "humanitarian law of war".

2. The Jus ad bellum - the law governing the right of states to go to war.
This law is expressed in the United Nations Charter and related customary
law.

3. The lex specialis - the international legal obligations that relate

specifically to nuclear arms and weapons of mass destruction.

4, The whole corpus of international law that governs state obligations and
rights generally, which may affect nuclear weapons policy in particular
circumstances.

5. National law, constitutional and statutory, that may apply to decisions on
nuclear weapons by national authorities.

All of these will be touched upon in the ensuing Opinion, but the main
focus of attention will be on the first category mentioned above.

This examination will also show that each one of the sources of
international law, as set out in Article 38(1) of the Court’'s Statute, supports
the conclusion that the use of nuclear weapons in any circumstances is illegal.
5. Introductory observations on Humanitarian Law

It is in the department of humanitarian law that the most specific and
relevant rules relating to this problem can be found.

40/ Robert Oppenheimer, quoting The Bhagvadgita . See Peter Goodchild,
Robert Oppenheimer:  Shatterer of Worlds , 1980.

41/ Proceedings of the Canadian Conference on Nuclear Weapons and the Law,
published as Lawyers and the Nuclear Debate , Maxwell Cohen and Margaret Gouin
(eds.), 1988, p. 29.
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Humanitarian law and custom have a very ancient lineage. They reach back
thousands of years. They were worked out in many civilizations - Chinese,
Indian, Greek, Roman, Japanese, Islamic, modern European, among others. Through
the ages many religious and philosophical ideas have been poured into the mould
in which modern humanitarian law has been formed. They represented the effort
of the human conscience to mitigate in some measure the brutalities and dreadful
sufferings of war. In the language of a notable declaration in this regard (the
St. Petersburg Declaration of 1868), international humanitarian law is designed
to "conciliate the necessities of war with the laws of humanity". In recent
times, with the increasing slaughter and devastation made possible by modern
weaponry, the dictates of conscience have prompted ever more comprehensive
formulations.

It is today a substantial body of law, consisting of general principles
flexible enough to accommodate unprecedented developments in weaponry, and firm
enough to command the allegiance of all members of the community of nations.
This body of general principles exists in addition to over 600 special
provisions in the Geneva Conventions and their Additional Protocols, apart from
numerous other conventions on special matters such as chemical and
bacteriological weapons. It is thus an important body of law in its own right,
and this case in a sense puts it to the test.

Humanitarian law is ever in continuous development. It has a vitality of
its own. As observed by the 1945 Nuremberg Tribunal, which dealt with undefined
"crimes against humanity” and other crimes, "[the law of war] is not static, but
by continual adaptation follows the needs of a changing world". 42 /
Humanitarian law grows as the sufferings of war keep escalating. With the —
nuclear weapon, those sufferings reach a limit situation, beyond which all else
is academic. Humanitarian law, as a living discipline, must respond
sensitively, appropriately and meaningfully.

By their very nature, problems in humanitarian law are not abstract,
intellectual inquiries which can be pursued in ivory-tower detachment from the
sad realities which are their stuff and substance. Not being mere exercises in
logic and black-letter law, they cannot be logically or intellectually
disentangled from their terrible context. Distasteful though it be to
contemplate the brutalities surrounding these legal questions, the legal
guestions can only be squarely addressed when those brutalities are brought into
vivid focus.

The brutalities tend often to be hidden behind a veil of generalities and
platitudes - such as that all war is brutal or that nuclear weapons are the most
devastating weapons of mass destruction yet devised. It is necessary to examine
more closely what this means in all its stark reality. A close and unvarnished
picture is required of the actual human sufferings involved, and of the
multifarious threats to the human condition posed by these weapons. Then only
can humanitarian law respond appropriately. Indeed, it is by turning the
spotlight on the agonies of the battlefield that modern humanitarian law began.
This Opinion will therefore examine the factual effects of nuclear weapons in
that degree of minimum detail which is necessary to attract to these
considerations the matching principles of humanitarian law.

6. Linkage between humanitarian law and the realities of war

The 19th century tended to view war emotionally, as a glorious enterprise,
and practically, as a natural extension of diplomacy. Legitimized by some
philosophers, respected by nearly all statesmen, and glorified by many a poet
and artist, its brutalities tended to be concealed behind screens of legitimacy,
respectability and honour.

42/ 22 Trial of the Major War Criminals before the International Military
Tribunal— , 1948, p. 464.
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Henri Dunant’s Memory of Solferino , written after a visit to the
battlefield of Solferino in 1859, dragged the brutalities of war into public
view in a manner which shook contemporary civilization out of its complacency
and triggered off the development of modern humanitarian law. That spirit of
realism needs to be constantly rekindled if the law is not to stray too far from
its subject matter, and thus become sterile.

Dunant’'s historic account touched the conscience of his age to the extent
that a legal response seemed imperative. Here is his description of the raw
realities of war as practised in his time:

"Here is a hand-to-hand struggle in all its horror and frightfulness:
Austrians and Allies trampling each other under foot, killing one another
on piles of bleeding corpses, felling their enemies with their rifle butts,
crushing skulls, ripping bellies open with sabre and bayonet. No quarter
is given. It is a sheer butchery ...

A little further on, it is the same picture, only made the more
ghastly by the approach of a squadron of cavalry, which gallops by,
crushing dead and dying beneath its horses’ hoofs. One poor man has his
jaw carried away; another his head shattered; a third, who could have been
saved, has his chest beaten in.

Here comes the artillery, following the cavalry and going at full
gallop. The guns crash over the dead and wounded, strewn pell-mell on the
ground. Brains spurt under the wheels, limbs are broken and torn, bodies
mutilated past recognition - the soil is literally puddled with blood, and
the plain littered with human remains."

His description of the aftermath is no less powerful:

"The stillness of the night was broken by groans, by stifled sighs of
anguish and suffering. Heart-rending voices kept calling for help. Who
could ever describe the agonies of that fearful night?

When the sun came up on the twenty-fifth, it disclosed the most
dreadful sights imaginable. Bodies of men and horses covered the
battlefield: corpses were strewn over roads, ditches, ravines, thickets
and fields: the approaches of Solferino were literally thick with dead."

Such were the realities of war, to which humanitarian law was the response
of the legal conscience of the time. The nuclear weapon has increased the
savagery a thousandfold since Dunant wrote his famous words. The conscience of
our time has accordingly responded in appropriate measure, as amply demonstrated
by the global protests, the General Assembly resolutions, and the universal
desire to eliminate nuclear weapons altogether. It does not sit back in a
spirit of scholarly detachment, drawing its conclusions from refined exercises
in legal logic.

Just as it is through close contact with the raw facts of artillery and
cavalry warfare that modern humanitarian law emerged, it is through a
consideration of the raw facts of nuclear war that an appropriate legal response
can emerge.

While we have moved from the cruelties of cavalry and artillery to the
exponentially greater cruelties of the atom, we now enjoy a dual advantage, not
present in Dunant's time - the established discipline of humanitarian law and
ample documentation of the human suffering involved. Realities infinitely more
awful than those which confronted Dunant’'s age of simpler warfare cannot fail to
touch the legal conscience of our age.

Here is an eyewitness description from the first use of the weapon in the
nuclear age - one of hundreds of such scenes which no doubt occurred
simultaneously, and many of which have been recorded in contemporary
documentation. The victims were not combatants, as was the case at Solferino:
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"It was a horrible sight. Hundreds of injured people who were
trying to escape to the hills passed our house. The sight of them was
almost unbearable. Their faces and hands were burnt and swollen; and
great sheets of skin had peeled away from their tissues to hang down
like rags on a scarecrow. They moved like a line of ants. All
through the night they went past our house, but this morning they had
stopped. | found them lying on both sides of the road, so thick that
it was impossible to pass without stepping on them.

"And they had no faces! Their eyes, noses and mouths had been
burned away, and it looked like their ears had been melted off. It
was hard to tell front from back. One soldier, whose features had
been destroyed and was left with his white teeth sticking out, asked
me for some water but | didn't have any. [l clasped my hands and
prayed for him. He didn't say anything more.] His plea for water
must have been his last words." 43 /
Multiply this a thousand-fold or even a million-fold and we have a picture
of just one of the many possible effects of nuclear war.

Massive documentation details the sufferings caused by nuclear weapons -
from the immediate charring and mutilation for miles from the site of the
explosion, to the lingering after-effects - the cancers and the leukaemias which
imperil human health, the genetic mutations which threaten human integrity, the
environmental devastation which endangers the human habitat, the disruption of
all organization, which undermines human society.

The Hiroshima and Nagasaki experience were two isolated incidents three
days apart. They tell us very little of the effects of multiple explosions that
would almost inevitably follow in quick succession in the event of a nuclear war
today (see section 1.6 below). Moreover, fifty years of development have
intervened, with bombs being available now which carry seventy or even seven
hundred times the explosive power of the Hiroshima and Nagasaki bombs. The
devastation of Hiroshima and Nagasaki could be magnified several-fold by just
one bomb today, leave alone a succession of bombs.

7. The limit situation created by nuclear weapons

Apart from human suffering, nuclear weapons, as observed earlier, take us
into a limit situation. They have the potential to destroy all civilization -
all that thousands of years of effort in all cultures have produced. It is true
"the dreary story of sickened survivors lapsing into stone-age brutality is not

an assignment that any sensitive person undertakes willingly", 44 / but it is
necessary to "contemplate the likely outcome of mankind’'s present course -
clearsightedly" ( ibid. ). Since nuclear weapons can destroy all life on the

planet, they imperil all that humanity has ever stood for, and humanity itself.

An analogy may here be drawn between the law relating to the environment
and the law relating to war.

At one time it was thought that the atmosphere, the seas and the land
surface of the planet were vast enough to absorb any degree of pollution and yet
rehabilitate themselves. The law was consequently very lax in its attitude
towards pollution. However, with the realization that a limit situation would
soon be reached, beyond which the environment could absorb no further pollution

43/  Hiroshima Diary: The Journal of a Japanese Physician
August 6-September 30, 1945 , by Michihiko Hachiya, M.D., translated and edited
by Warner Wells, M.D., University of North Carolina Press, 1955, pp. 14-15.

44/ "The Medical and Ecological Effects of Nuclear War" by Don G. Bates,
Professor of the History of Medicine, McGill University, in (1983) 28 McGill Law
Journal |, p. 717.
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without danger of collapse, the law found itself compelled to reorientate its
attitude towards the environment.

With the law of war, it is no different. Until the advent of nuclear war,
it was thought that however massive the scale of a war, humanity could survive
and reorder its affairs. With the nuclear weapon, a limit situation was
reached, in that the grim prospect opened out that humanity may well fail to
survive the next nuclear war, or that all civilization may be destroyed. That
limit situation has compelled the law of war to reorientate its attitudes and
face this new reality.

8. Possession and Use

Although it is the use of nuclear weapons, and not possession, that is the
subject of this reference, many arguments have been addressed to the Court which
deal with possession and which therefore are not pertinent to the issues before
the Court.

For example, the Court was referred, in support of the position that
nuclear weapons are a matter within the sovereign authority of each state, to
the following passage in Military and Paramilitary Activities in and against
Nicaragua

"in international law, there are no rules, other than such rules as
may be accepted by the State concerned, by treaty or otherwise,

whereby the level of armaments of a sovereign State can be limited"
(France, CR 95/23, p. 79; I.C.J. Reports 1986 , p. 135; emphasis
added).

This passage clearly relates to possession, not use.

Much was made also of the Nuclear Non-Proliferation Treaty, as permitting
nuclear weapons to the nuclear weapons states. Here again such permission, if
any, as may be inferred from that treaty relates to possession and not use, for
nowhere does the NPT contemplate or deal with the use or threat of use of
nuclear weapons. On questions of use or threat of use, the NPT is irrelevant.

9. Differing Attitudes of States supporting Legality

There are some significant differences between the positions adopted by
States supporting the legality of the use of nuclear weapons. Indeed, in
relation to some very basic matters, there are divergent approaches among the
nuclear States themselves.

Thus the French position is that

"This criterion of proportionality does not itself rule out in
principle the utilization, whether in response or as a matter of first
use, of any particular weapon whatsoever, including a nuclear weapon,
provided that such use is intended to withstand an attack and appears
to be the most appropriate means of doing so " (French Written
Statement, tr. p. 15, emphasis added.)

According to this view, the factors referred to could, in a given case,
even outweigh the principle of proportionality. It suggests that the governing
criterion determining the permissibility of the weapon is whether it is the most
appropriate means of withstanding the attack. The United States position is
that:

"Whether an attack with nuclear weapons would be disproportionate
depends entirely on the circumstances, including the nature of the
enemy threat, the importance of destroying the objective, the
character, size and likely effects of the device, and the magnitude of
the risk to civilians." (United States Written Statement, p. 23.)
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The United States position thus carefully takes into account such circumstances
as the character, size and effects of the device and the magnitude of risk to
civilians.

The position of the Russian Federation is that the "Martens clause" (see
section Ill.4) is not working at all and that today the Martens clause may
formally be considered inapplicable (Written Statement, p. 13).

The United Kingdom, on the other hand, while accepting the applicability of
the Martens clause, submits that the clause does not on its own establish the
illegality of nuclear weapons (UK Written Statement, p. 48, para. 3.58). The
United Kingdom argues that the terms of the Martens clause make it necessary to
point to a rule of customary law outlawing the use of nuclear weapons.

These different perceptions of the scope, and indeed of the very basis of
the claim of legality on the part of the nuclear powers themselves, call for
careful examination in the context of the question addressed to the Court.

10. The importance of a clarification of the law

The importance of a clarification of the law upon the legality of nuclear
weapons cannot be overemphasized.

On June 6, 1899, Mr. Martens (presiding over the Second Subcommission of
the Second Commission of the Hague Conference), after whom the Martens clause
has been named, (which will be referred to at some length in this Opinion), made
the following observations in reply to the contention that it was preferable to
leave the laws of war in a vague state. He said:

"But is this opinion quite just? Is this uncertainty
advantageous to the weak? Do the weak become stronger because the
duties of the strong are not determined? Do the strong become weaker
because their rights  are specifically defined and consequently

limited? | do not think so. | am fully convinced that it is
particularly in the interest of the weak that these rights and duties
be defined. ...

Twice, in 1874 and 1899, two great international Conferences have
gathered together the most competent and eminent men of the civilized
world on the subject. They have not succeeded in determining the laws
and customs of war. They have separated, leaving utter vagueness for
all these questions. ...

To leave uncertainty hovering over these questions would

necessarily be to allow the interests of force to triumph over those

of humanity ..." 45 /

It is in this quest for clarity that the General Assembly has asked the
Court to render an Opinion on the use of nuclear weapons. The nations who
control these weapons have opposed this application, and so have some others.
It is in the interests of all nations that this matter be clarified which, for
one reason or another, has not been specifically addressed for the past fifty
years. It has remained unresolved and has hung over the future of humanity,
like a great question mark, raising even issues so profound as the future of
human life upon the planet.

The law needs to be clearly stated in the light of State rights and
obligations under the new world dispensation brought about by the United Nations
Charter which, for the first time in human history, outlawed war by the
consensus of the community of nations. Fifty years have passed since that

45/ J.B. Scott, "The Conference of 1899", The Proceedings of the Hague
Peace Conferences , 1920, pp. 506-507; emphasis added.
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epoch-making document which yet lay in the distant future when Martens spoke.
Those fifty years have been years of inaction, in so far as concerns the
clarification of this most important of legal issues ever to face the global
community.

I NATURE AND EFFECTS OF NUCLEAR WEAPONS
1. The Nature of the Nuclear Weapon

The matter before the Court involves the application of humanitarian law to
guestions of fact, not the construction of humanitarian law as an abstract body
of knowledge.

The Court is inquiring into the question whether the use of nuclear weapons
produces factual consequences of such an inhumane nature as to clash with the
basic principles of humanitarian law. Both in regard to this Advisory Opinion
and in regard to that sought by the World Health Organization, a vast mass of
factual material has been placed before the Court as an aid to its appreciation
of the many ways in which the effects of nuclear weapons attract the application
of various principles of humanitarian law. It is necessary to examine these
specific facts, at least in outline, for they illustrate, more than any
generalities can, the unique features of the nuclear weapon.

Moreover, the contention that nuclear war is in some way containable
renders essential a detailed consideration of the unique and irreversible nature
of the effects of nuclear weapons.

2. Euphemisms concealing the realities of nuclear war

It would be a paradox if international law, a system intended to promote
world peace and order, should have a place within it for an entity that can
cause total destruction of the world system, the millennia of civilization which
have produced it, and humanity itself. A factor which powerfully conceals that
contradiction, even to the extent of keeping humanitarian law at bay, is the use
of euphemistic language - the disembodied language of military operations and
the polite language of diplomacy. They conceal the horror of nuclear war,
diverting attention to intellectual concepts such as self-defence, reprisals,
and proportionate damage which can have little relevance to a situation of total
destruction.

Horrendous damage to civilians and neutrals is described as collateral
damage, because it was not directly intended; incineration of cities becomes
"considerable thermal damage”. One speaks of "acceptable levels of casualties",
even if megadeaths are involved. Maintaining the balance of terror is described
as "nuclear preparedness"; assured destruction as "deterrence", total
devastation of the environment as "environmental damage". Clinically detached
from their human context, such expressions bypass the world of human suffering,
out of which humanitarian law has sprung.

As observed at the commencement of this Opinion, humanitarian law needs to
be brought into juxtaposition with the raw realities of war if it is to respond
adequately. Such language is a hindrance to this process. 46

Both ancient philosophy and modern linguistics have clearly identified the
problem of the obscuring of great issues through language which conceals their
key content. Confucius, when asked how he thought order and morality could be

46/ This aspect is addressed in a volume of contemporary philosophical
explorafions of the problem of war, The Critique of War , Robert Ginsberg (ed.),
1969. See, in particular, Ch. 6, "War and the Crisis of Language" by Thomas
Merton.
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created in the state, answered, "By correcting names". By this he meant calling
each thing by its correct name. 47 /

Modern semantics has likewise exposed the confusion caused by words of
euphemism, which conceal the true meanings of concepts. 48 /  The language of
nuclear war, rich in these euphemisms, tends to sidetrack the real issues of
extermination by the million, incineration of the populations of cities, genetic
deformities, inducement of cancers, destruction of the food chain, and the
imperilling of civilization. The mass extinction of human lives is treated with
the detachment of entries in a ledger which can somehow be reconciled. If
humanitarian law is to address its tasks with clarity, it needs to strip away
these verbal dressings and come to grips with its real subject-matter. Bland
and disembodied language should not be permitted to conceal the basic
contradictions between the nuclear weapon and the fundamentals of international
law.

3. The Effects of the Nuclear Weapon

Before 1945 "the highest explosive effect of bombs was produced by
TNT devices of about 20 tons". 49 !/ The nuclear weapons exploded in Hiroshima
and Nagasaki were more or less of the—explosive power of 15 and 12 kilotons
respectively, i.e., 15,000 and 12,000 tons of TNT (trinitrotoluene)
respectively. Many of the weapons existing today and in process of being tested
represent several multiples of the explosive power of these bombs. Bombs in the
megaton (equivalent to a million tons of TNT) and multiple megaton range are in
the world’s nuclear arsenals, some being even in excess of 20 megatons
(equivalent to 20 million tons of TNT). A one-megaton bomb, representing the
explosive power of a million tons of TNT, would be around 70 times the explosive
power of the bombs used on Japan, and a 20-megaton bomb well over a thousand
times that explosive power.

Since the mind is numbed by such abstract figures and cannot comprehend
them, they have been graphically concretized in various ways. One of them is to
picture the quantity of TNT represented by a single one-megaton bomb, in terms
of its transport by rail. It has been estimated that this would require a train
two hundred miles long. 50 /' When one is carrying death and destruction to an
enemy in war through the use—of a single one-megaton bomb, it assists the
comprehension of this phenomenon to think in terms of a 200-mile train loaded
with TNT being driven into enemy territory, to be exploded there. It cannot be
said that international law would consider this legal. Nor does it make any
difference if the train is not 200 miles long, but 100 miles, 50 miles,

10 miles, or only 1 mile. Nor, again, could it matter if the train is
1000 miles long, as would be the case with a 5-megaton bomb, or 4000 miles long,
as would be the case with a 20-megaton bomb.

Such is the power of the weapon upon which the Court is deliberating -
power which dwarfs all historical precedents, even if they are considered
cumulatively. A 5-megaton weapon would represent more explosive power than all
of the bombs used in World War Il and a twenty-megaton bomb "more than all of

the explosives used in all of the wars in the history of mankind" ( ibid. ).
47/ Cited in Robert S. Hartman, "The Revolution Against War", ibid.
p. 324
48/ "They serve to build these figments of hell into the system of power
politics, and to dim the minds of the nuclear citizens." ( Ibid. , p. 325))
49/ N. Singh and E. McWhinney, Nuclear Weapons and Contemporary
International Law , 1989, p. 29.

50/ Bates, op. cit. , p. 719.
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The weapons used at Hiroshima and Nagasaki are "small' weapons compared
with those available today and, as observed earlier, a one-megaton bomb would
represent around 70 Hiroshimas and a 15-megaton bomb around 1000 Hiroshimas.
Yet the unprecedented magnitude of its destructive power is only one of the
unique features of the bomb. It is unique in its uncontainability in both space
and time. It is unique as a source of peril to the human future. It is unique
as a source of continuing danger to human health, even long after its use. Its
infringement of humanitarian law goes beyond its being a weapon of mass
destruction 51  / to reasons which penetrate far deeper into the core of
humanitarian law—

Atomic weapons have certain special characteristics distinguishing them
from conventional weapons, which were summarized by the United States Atomic
Energy Commission in terms that:

"it differs from other bombs in three important respects: first , the
amount of energy released by an atomic bomb is a thousand or more
times as great as that produced by the most powerful TNT bombs;
secondly , the explosion of the bomb is accompanied by highly

penetrating and deleterious invisible rays, in addition to intense

heat and light; and, thirdly , the substances which remain after the

explosion are radio-active, emitting radiations capable of producing

harmful consequences in living organisms". 52 /

The following more detailed analysis is based on materials presented to the
Court, which have not been contradicted at the hearings, even by the States
contending that the use of nuclear weapons is not illegal. They constitute the
essential factual foundation on which the legal arguments rest, and without
which the legal argument is in danger of being reduced to mere academic
disputation.

(a) Damage to the environment and the eco-system 53/

The extent of damage to the environment, which no other weapon is capable
of causing, has been summarized in 1987 by the World Commission on the
Environment and Development in the following terms:

"The likely consequences of nuclear war make other threats to the
environment pale into insignificance. Nuclear weapons represent a
qualitatively new step in the development of warfare. One
thermonuclear bomb can have an explosive power greater than all the
explosives used in wars since the invention of gunpowder. In addition
to the destructive effects of blast and heat, immensely magnified by
these weapons, they introduce a new lethal agent - ionising
radiation - that extends lethal effects over both space and
time." 54 /

51/ The Final Document of the First Special Session of the United
NationS General Assembly devoted to Disarmament (1978) unanimously categorized
nuclear weapons as weapons of mass destruction, a conclusion which was adopted
by consensus (CR 95/25, p. 17).

52/  Effects of Atomic Weapons , prepared by the US Atomic Energy Commission
in co-Operation the Department of Defense, 1950, cited in Singh & McWhinney,
op. cit. , p. 30.

53/ On environmental law, see further section I11.10 (e) below.

54/ World Commission on Environment and Development (“the Brundtland
Commission"), Our Common Future (1987), p. 295, cited in CR 95/22, p. 55.
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Nuclear weapons have the potential to destroy the entire eco-system of the
planet. Those already in the world’s arsenals have the potential of destroying
life on the planet several times over.

Another special feature of the nuclear weapon, referred to at the hearings,
is the damage caused by ionizing radiation to coniferous forests, crops, the
food chain, livestock and the marine eco-system.

(b) Damage to future generations

The effects upon the eco-system extend, for practical purposes, beyond the
limits of all foreseeable historical time. The half-life of one of the by-
products of a nuclear explosion - plutonium 239 - is over twenty thousand years.
With a major nuclear exchange it would require several of these "half-life"
periods before the residuary radioactivity becomes minimal. Half-life is "the
period in which the rate of radioactive emission by a pure sample falls by a
factor of two. Among known radioactive isotopes, half lives range from about
107 seconds to 10  years". 55 /

The following table gives the half-lives of the principal radioactive
elements that result from a nuclear test.

Nucleid Half-life

Cesium 137 30.2 years
Strontium 90 28.6 years
Plutonium 239 24,100 years
Plutonium 240 6,570 years
Plutonium 241 14.4 years
Americium 241 432 years 56 /

Theoretically, this could run to tens of thousands of years. At any level
of discourse, it would be safe to pronounce that no one generation is entitled,
for whatever purpose, to inflict such damage on succeeding generations.

This Court, as the principal judicial organ of the United Nations,
empowered to state and apply international law with an authority matched by no
other tribunal must, in its jurisprudence, pay due recognition to the rights of
future generations. |If there is any tribunal that can recognize and protect
their interests under the law, it is this Court.

It is to be noted in this context that the rights of future generations
have passed the stage when they were merely an embryonic right struggling for
recognition. They have woven themselves into international law through major
treaties, through juristic opinion and through general principles of law
recognized by civilized nations.

Among treaties may be mentioned, the 1979 London Ocean Dumping Convention,
the 1973 Convention on International Trade in Endangered Species, and the
1972 Convention Concerning the Protection of the World Cultural and Natural
Heritage. All of these expressly incorporate the principle of protecting the
natural environment for future generations, and elevate the concept to the level
of binding state obligation.

Juristic opinion is now abundant, with several major treatises appearing
upon the subject and with such concepts as intergenerational equity and the

55/  Encyclopedia Britannica Micropaedia , 1992 ed., Vol. 9, p. 893.

56/ Source: Radioecology , Holm ed., 1995, World Scientific Publishing Co.
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common heritage of mankind being academically well established. 57 /
Moreover, there is a growing awareness of the ways in which a multiplicity of —
traditional legal systems across the globe protect the environment for future
generations. To these must be added a series of major international

declarations commencing with the 1972 Stockholm Declaration on the Human
Environment.

When incontrovertible scientific evidence speaks of pollution of the
environment on a scale that spans hundreds of generations, this Court would fail
in its trust if it did not take serious note of the ways in which the distant
future is protected by present law. The ideals of the United Nations Charter do
not limit themselves to the present, for they look forward to the promotion of
social progress and better standards of life, and they fix their vision, not
only on the present, but on "succeeding generations". This one factor of
impairment of the environment over such a seemingly infinite time span would by
itself be sufficient to call into operation the protective principles of
international law which the Court, as the pre-eminent authority empowered to
state them, must necessarily apply.

(c) Damage to civilian populations

This needs no elaboration, for nuclear weapons surpass all other weapons of
mass destruction in this respect. In the words of a well-known study of the
development of international law:

"A characteristic of the weapons of mass destruction - the ABC
weapons - is that their destructive effect cannot be limited in space
and time to military objectives. Consequently their use would imply
the extinction of unforeseeable and indeterminable masses of the
civilian population. This means also that their actual employment
would be - even in the absence of explicit treaty provisions -
contrary to international law, but it is also true that the problem of
the weapons of mass destruction has grown out of the sphere of
humanitarian law taken in the narrow sense and has become one of the
fundamental issues of the peaceful coexistence of States with
different social systems." 58 /

(d) The Nuclear Winter

One of the possible after-effects of an exchange of nuclear weapons is the
nuclear winter, a condition caused by the accumulation of hundreds of millions
of tons of soot in the atmosphere, in consequence of fires in cities, in forests
and the countryside, caused by nuclear weapons. The smoke cloud and the debris
from multiple explosions blots out sunlight, resulting in crop failures
throughout the world and global starvation. Starting with the paper by Turco,
Toon, Ackerman, Pollack and Sagan (known as the TTAPS study after the names of
its authors) on "Nuclear Winter: Global Consequences of Multiple Nuclear
Explosions”, 59 / an enormous volume of detailed scientific work has been done
on the effect of-thre dust and smoke clouds generated in nuclear war. The
TTAPS study showed that smoke clouds in one hemisphere could within weeks move

57/ For further references, see Edith Brown Weiss, In Fairness to Future
Generations: International Law, Common Patrimony and Intergenerational Equity
1989.

58/ Géza Herczegh, Development of International Humanitarian Law , 1984,
p. 93.7 "ABC weapons" refer to atomic, biological and chemical weapons.

59/ Science , December 23, 1983, Vol. 222, p. 1283.
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into the other hemisphere. 60 [/ TTAPS and other studies show that a small
temperature drop of a few degrees—during the ripening season, caused by the
nuclear winter, can result in extensive crop failure even on an hemispherical
scale. Such consequences are therefore ominous for non-combatant countries
also.

"There is now a consensus that the climatic effects of a nuclear
winter and the resulting lack of food aggravated by the destroyed
infrastructure could have a greater overall impact on the global
population than the immediate effects of the nuclear explosions. The
evidence is growing that in a post-war nuclear world Homo Sapiens will
not have an ecological niche to which he could flee. It is apparent
that life everywhere on this planet would be threatened." 61

(e) Loss of life

The WHO estimate of the number of dead in the event of the use of a single
bomb, a limited war and a total war vary from one million to one billion, with,
in addition, a similar number of injured in each case.

Deaths resulting from the only two uses of nuclear weapons in war -
Hiroshima and Nagasaki - were 140,000 and 74,000 respectively, according to the

60/ The movement of a cloud of dust particles from one hemisphere to
another, with the resultant effects resembling those of a nuclear winter, are
not futuristic scenarios unrelated to past experience. In 1815, the eruption of
the Indonesian volcano, Tambora, injected dust and smoke into the atmosphere on
a scale so great as to result in worldwide crop failure and darkness in 1816.
The Scientific American , March 1984, p. 58, reproduced a poem, "Darkness",
written by Lord Byron, thought to have been inspired by this year without a
summer. At a hearing of the US Senate on the effects of nuclear war, in
December 1983, the Russian physicist, Kapitza, drew attention to this poem, in
the context of the effects of nuclear war, referring to it as one well-known to
Russians through its translation by the novelist Ilvan Turgenev. Here are some
extracts, capturing with poetic vision the human despair and the environmental
desolation of the post-nuclear scene:

"A fearful hope was all the world contain'd;
Forests were set on fire - but hour by hour
They fell and faded - and the crackling trunks
Extinguish’d with a crash - and all was black.
The brows of men by the despairing light
Wore an unearthly aspect, as by fits

The flashes fell upon them; some lay down
And hid their eyes and wept; ...

. The world was void,

The populous and the powerful was a lump,
Seasonless, herbless, treeless, manless, lifeless -
A lump of deat h - a chaos of hard clay.

The rivers, lakes, and ocean all stood still,

And nothing stirr'd within their silent depths;
Ships sailorless lay rotting on the sea ..."

61/ Wilfrid Bach, "Climatic Consequences of Nuclear War", in Proceedings
of the Sixth World Congress of the International Physicians for the Prevention
of Nuclear War (IPPNW), Cologne, 1986, published as Maintain Life on Earth!
1987, p. 154.
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representative of Japan, out of total populations of 350,000 and 240,000
respectively. Had these same bombs been exploded in cities with densely-packed
populations of millions, such as Tokyo, New York, Paris, London or Moscow, the
loss of life would have been incalculably more.

An interesting statistic given to the Court by the Mayor of Nagasaki is
that the bombing of Dresden by 773 British aircraft followed by a shower of
650,000 incendiary bombs by 450 American aircraft caused 135,000 deaths - a
similar result to a single nuclear bomb on Hiroshim a - a "small" bomb by today’s
standards.

() Medical effects of radiation

Nuclear weapons produce instantaneous radiation, in addition to which there
is also radioactive fall-out.

"It is well established that residual nuclear radiation is a

feature of the fission or Atomic bomb as much as the thermo-nuclear

weapon known as the ‘fusion bomb’ or H-bomb." 62 /

Over and above the immediate effects just set out, there are longer term
effects caused by ionizing radiation acting on human beings and on the
environment. Such ionization causes cell damage and the changes that occur may
destroy the cell or diminish its capacity to function. 63 /

After a nuclear attack the victim population suffers from heat, blast and
radiation, and separate studies of the effects of radiation are complicated by
injuries from blast and heat. Chernobyl has however given an opportunity for
study of the effects of radiation alone, for:

"Chernobyl represents the largest experience in recorded time of
the effects of whole body radiation on human subjects, uncomplicated
by blast and/or burn." 64 /
Apart from the long-term effects such as keloids and cancers, these effects
include in the short-term anorexia, diarrhoea, cessation of production of new
blood cells, haemorrhage, bone marrow damage, damage to the central nervous
system, convulsions, vascular damage, and cardiovascular collapse. 65 /

Chernobyl, involving radiation damage alone, in a comparatively lightly
populated area, strained the medical resources of a powerful nation and
necessitated the pouring in of medical personnel, supplies and equipment from
across the Soviet Union - 5000 trucks, 800 buses, 240 ambulances, helicopters
and special trains. 66 / Yet the Chernobyl explosion was thought to be
approximately that of a hatf-kiloton bomb ( ibid. , p. 127) - about 1/25 of the
comparatively "small* Hiroshima bomb, which was only 1/70 the size of a one-
megaton bomb. As observed already, the nuclear arsenals contain multi-megaton
bombs today.

The effects of radiation are not only agonizing, but are spread out over an
entire lifetime. Deaths after a long life of suffering have occurred in

62/ Singh & McWhinney, op. cit. , p. 123.

63/ Herbert Abrams, "Chernobyl and the Short-Term Medical Effects of
Nuclear War", in Proceedings of the IPPNW Congress, op. cit. , p. 122.

64/ Ibid. , p. 120.
65/  Ibid. , pp. 122-125.

66/ Ibid. , p. 121.
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Hiroshima and Nagasaki, decades after the nuclear weapon hit those cities. The
Mayor of Hiroshima has given the Court some glimpses of the lingering agonies of
the survivors - all of which is amply documented in a vast literature that has
grown up around the subject. Indonesia made reference to Antonio Cassese’s
Violence and Law in the Modern Age (1988), which draws attention to the fact
that "the quality of human suffering ... does not emerge from the figures and
statistics only ... but from the account of survivors". These records of

harrowing suffering are numerous and well known. 67 /

Reference should also be made to the many documents received by the
Registry in this regard, including materials from the International Symposium:
Fifty Years since the Atomic Bombing of Hiroshima and Nagasaki . It is not
possible in this Opinion even to attempt the briefest summary of the details of
these sufferings.

The death toll from lingering death by radiation is still adding to the
numbers. Over 320,000 people who survived but were affected by radiation suffer
from various malignant tumours caused by radiation, including leukaemia, thyroid
cancer, breast cancer, lung cancer, gastric cancer, cataracts and a variety of
other after-effects more than half a century later, according to statistics
given to the Court by the representative of Japan. With nuclear weapons
presently in the world’'s arsenals of several multiples of the power of those
explosions, the scale of damage expands exponentially.

As stated by WHO (CR 95/22, pp. 23-24), overexposure to radiation
suppresses the body’s immune systems and increases victims’ vulnerability to
infection and cancers.

Apart from an increase in genetic effects and the disfiguring keloid
tumours already referred to, radiation injuries have also given rise to
psychological traumas which continue to be noted among the survivors of
Hiroshima and Nagasaki. Radiation injuries result from direct exposure, from
radiation emitted from the ground, from buildings charged with radioactivity,
and from radioactive fall-out back to the ground several months later from soot
or dust which had been whirled up into the stratosphere by the force of the
explosion. 68 /

In addition to these factors, there is an immense volume of specific
material relating to the medical effects of nuclear war. A fuller account of
this medical material appears in my Dissenting Opinion on the WHO Request. That
medical material should also be considered as incorporated in this account of
the unique effects of the nuclear weapon.

(g) Heat and blast

Nuclear weapons cause damage in three ways - through heat, blast and
radiation. As stated by the WHO representative, while the first two differ
guantitatively from those resulting from the explosion of conventional bombs,
the third is peculiar to nuclear weapons. In addition to instantaneous
radiation, there is also radioactive fall-out.

67/ Among the internationally known contemporary accounts are John Hersey,
Hiroshima (to which The New Yorker devoted its whole issue of 31 August 1946,

and which has since appeared as a Penguin Classic, 1946); Hiroshima Diary: The
Journal of a Japanese Physician Augus t 6 - September 30, 1945 , by Michihiko
Hachiya, M.D. (University of North Carolina Press, 1955); and The Day Man Lost:

Hiroshima, 6 August 1945 (Kodansha, 1972). They are all part of a voluminous
documentation.

68/ Over the effects of radiation, see, generally, Nuclear Radiation in
Warfare—, 1981, by Professor Joseph Rotblat, the Nobel Laureate.
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The distinctiveness of the nuclear weapon can also be seen from statistics
of the magnitude of the heat and blast it produces. The representative of Japan
drew our attention to estimates that the bomb blasts in Hiroshima and Nagasaki
produced temperatures of several million degrees centigrade and pressures of
several hundred thousand atmospheres. In the bright fireball of the nuclear
explosion, the temperature and pressure are said indeed to be the same as those
at the centre of the sun. 69 / Whirlwinds and firestorms were created
approximately 30 minutes after ttrer explosion. From these causes 70,147 houses
in Hiroshima and 18,400 in Nagasaki were destroyed. The blastwind set up by the
initial shockwave had a speed of nearly 1000 miles per hour, according to
figures given to the Court by the Mayor of Hiroshima.

The blast

"turns people and debris into projectiles that hurl into stationary
objects and into each other. Multiple fractures, puncture wounds and
the smashing of skulls, limbs and internal organs makes the list of
possible injuries endless." 70 /

(h) Congenital deformities

The intergenerational effects of nuclear weapons mark them out from other
classes of weapons. As the delegation of the Solomon Islands put it, the
adverse effects of the bomb are "virtually permanent - reaching into the distant
future of the human race - if it will have a future, which a nuclear conflict
would put in doubt" (CR 95/32, p. 36). Apart from damage to the environment
which successive generations will inherit far into the future, radiation also
causes genetic damage and will result in a crop of deformed and defective
offspring, as proved in Hiroshima and Nagasaki (where those who were in the
vicinity of the explosion - the hibakusha - have complained for years of social
discrimination against them on this account), and in the Marshall Islands and
elsewhere in the Pacific. According to the Mayor of Nagasaki:

"the descendants of the atomic bomb survivors will have to be
monitored for several generations to clarify the genetic impact, which
means that the descendants will be forced to live in anxiety for
generations to come" (CR 95/27, p. 43).

The Mayor of Hiroshima told the Court that children "exposed in their
mothers’ womb were often born with microcephalia, a syndrome involving mental
retardation and incomplete growth" ( ibid. , p. 29). In the Mayor's words:

"For these children, no hope remains of becoming normal
individuals. Nothing can be done for them medically. The atom bomb
stamped its indelible mark on the lives of these utterly innocent
unborn babies." ( Ibid. , p. 30)

In Japan the social problem of hibakusha covers not only persons with
hideous keloid growths, but also deformed children and those exposed to the
nuclear explosions, who are thought to have defective genes which transmit
deformities to their children. This is a considerable human rights problem,
appearing long after the bomb and destined to span the generations.

Mrs. Lijon Eknilang, from the Marshall Islands, told the Court of genetic
abnormalities never before seen on that island until the atmospheric testing of

69/ Bates, op. cit. , p. 722. Cf. the reference in The Bhagvadgita
"brightér than a thousand suns", which was widely used by nuclear scientists -
as in Robert Jungk, Brighter than a Thousand Suns: a Personal History of the
Atomic Scientist , Penguin, 1982, and Oppenheimer's famous quote from the same
source.

70/ Ibid. , p. 723.
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nuclear weapons. She gave the Court a moving description of the various birth
abnormalities seen on that island after the exposure of its population to
radiation. She said that Marshallese women

"give birth, not to children as we like to think of them, but to

things we could only describe as 'octopuses’, 'apples’, 'turtles’, and
other things in our experience. We do not have Marshallese words for
these kinds of babies because they were never born before the
radiation came.

Women on Rongelap, Likiep, Ailuk and other atolls in the Marshall
Islands have given birth to these 'monster babies’. ... One woman on
Likiep gave birth to a child with two heads. ... There is a young girl
on Ailuk today with no knees, three toes on each foot and a missing
arm ...

The most common birth defects on Rongelap and nearby islands have
been ’jellyfish’ babies. These babies are born with no bones in their
bodies and with transparent skin. We can see their brains and hearts
beating. ... Many women die from abnormal pregnancies and those who
survive give birth to what looks like purple grapes which we quickly
hide away and bury. ...

My purpose for travelling such a great distance to appear before
the Court today, is to plead with you to do what you can not to allow
the suffering that we Marshallese have experienced to be repeated in
any other community in the world." (CR 95/32, pp. 30-31.)

From another country which has had experience of deformed births, Vanuatu,
there was a similar moving reference before the World Health Assembly, when that
body was debating a reference to this Court on nuclear weapons. The Vanuatu
delegate spoke of the birth, after nine months, of "a substance that breathes
but does not have a face, legs or arms". 71 /

() Transnational damage

Once a nuclear explosion takes place, the fall-out from even a single local
detonation cannot be confined within national boundaries. 72 [ According to
WHO studies, it would extend hundreds of kilometres downwind and theTgamma ray
exposure from the fall-out could reach the human body, even outside national
boundaries, through radioactivity deposited in the ground, through inhalation
from the air, through consumption of contaminated food, and through inhalation
of suspended radioactivity. The diagram appended to this Opinion, extracted
from the WHO Study, comparing the areas affected by conventional bombs and
nuclear weapons, demonstrates this convincingly. Such is the danger to which
neutral populations would be exposed.

All nations, including those carrying out underground tests, are in
agreement that extremely elaborate protections are necessary in the case of
underground nuclear explosions in order to prevent contamination of the
environment. Such precautions are manifestly quite impossible in the case of
the use of nuclear weapons in war - when they will necessarily be exploded in
the atmosphere or on the ground. The explosion of nuclear weapons in the
atmosphere creates such acknowledgedly deleterious effects that it has already
been banned by the Partial Nuclear Test Ban Treaty, and considerable progress
has already been made towards a Total Test Ban Treaty. If the nuclear powers
now accept that explosions below ground, in the carefully controlled conditions

71/ Record of the 13th Plenary Meeting, Forty-Sixth World Health Assembly,
14 May 1993, Doc. A46/VR/13, p. 11, furnished to the Court by WHO.

72/ See diagram appended from Effects of Nuclear War on Health and Health
Services , World Health Organization, Geneva, 2nd ed., 1987, p. 16.
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of a test, are so deleterious to health and the environment that they should be
banned, this ill accords with the position that above ground explosions in
uncontrolled conditions are acceptable.

The transboundary effects of radiation are illustrated by the nuclear
meltdown in Chernobyl which had devastating effects over a vast area, as the by-
products of that nuclear reaction could not be contained. Human health,
agricultural and dairy produce and the demography of thousands of square miles
were affected in a manner never known before. On 30 November 1995, the United
Nation’s Under-Secretary-General for Humanitarian Affairs announced that thyroid
cancers, many of them being diagnosed in children, are 285 times more prevalent
in Belorus than before the accident, that about 375,000 people in Belorus,

Russia and Ukraine remain displaced and often homeless - equivalent to numbers
displaced in Rwanda by the fighting there - and that about 9 million people have
been affected in some way. 73 /  Ten years after Chernobyl, the tragedy still
reverberates over large areas of termritory, not merely in Russia alone, but also

in other countries such as Sweden. Such results, stemming from a mere accident
rather than a deliberate attempt to cause damage by nuclear weapons, followed
without the heat or the blast injuries attendant on a nuclear weapon. They
represented radiation damage alone - only one of the three lethal aspects of
nuclear weapons. They stemmed from an event considerably smaller in size than
the explosions of Hiroshima and Nagasaki.

() Potential to destroy all civilization

Nuclear war has the potential to destroy all civilization. Such a result
could be achieved through the use of a minute fraction of the weapons already in
existence in the arsenals of the nuclear powers.

As Former Secretary of State, Dr. Henry Kissinger, once observed, in
relation to strategic assurances in Europe:

"The European allies should not keep asking us to multiply
strategic assurances that we cannot possibly mean, or if we do mean,
we should not want to execute because if we execute, we risk the
destruction of civilization M74

So, also, Robert McNamara, United States Secretary of Defense from 1961 to
1968, has written:

"Is it realistic to expect that a nuclear war could be limited to

the detonation of tens or even hundreds of nuclear weapons, even

though each side would have tens of thousands of weapons remaining

available for use? The answer is clearly no." 75 /

Stocks of weapons may be on the decline, but one scarcely needs to think in
terms of thousands or even hundreds of weapons. Tens of weapons are enough to
wreak all the destructions that have been outlined at the commencement of this
Opinion.

Such is the risk attendant on the use of nuclear weapon s - a risk which no
single nation is entitled to take, whatever the dangers to itself. An

73/  New York Times Service , reported in International Herald Tribune ,
30 November 1995.

74/ Henry A. Kissinger, "NATO Defense and the Soviet Threat", Survival
Nov./Dec. 1979, p. 266 (address in Brussels), cited by Robert S. McNamara in
"The Military Role of Nuclear Weapons: Perceptions and Misperceptions”,
(1983-1984) 62 Foreign Affairs , Vol. 1, p. 59; emphasis added.

75/ Robert S. McNamara, op. cit. , p. 71
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individual's right to defend his own interests is a right he enjoys against his
opponents. In exercising that right, he cannot be considered entitled to
destroy the village in which he lives.

0] Social Institutions

All the institutions of ordered society - judiciaries, legislatures,
police, medical services, education, transport, communications, postal and
telephone services, and newspapers - would disappear together in the immediate
aftermath of a nuclear attack. The country’s command centres and higher
echelons of administrative services would be paralysed. There would be "social
chaos on a scale unprecedented in human history". 76 /

(i) Economic Structures

Economically, society would need to regress even beyond that of the Middle
Ages to the levels of man’s most primitive past. One of the best known studies
examining this scenario summarizes the situation in this way:

"The task ... would be not to restore the old economy but to
invent a new one, on a far more primitive level. ... The economy of
the Middle Ages, for example, was far less productive than our own,
but it was exceedingly complex, and it would not be within the
capacity of people in our time suddenly to establish a medieval
economic system in the ruins of their twentieth-century one. ...

Sitting among the debris of the Space Age, they would find that the
pieces of a shattered modern economy around them - here an automobile,
there a washing machine - were mismatched to their elemental

needs. ... [T]hey would not be worrying about rebuilding the

automobile industry or the electronics industry: they would be

worrying about how to find nonradioactive berries in the woods, or how

to tell which trees had edible bark." 77 /

(i) Cultural treasures

Another casualty to be mentioned in this regard is the destruction of the
cultural treasures representing the progress of civilization through the ages.
The importance of the protection of this aspect of civilization was recognized
by the Hague Convention of 14 May 1954, for the protection of cultural property
in the case of armed conflict, which decreed that cultural property is entitled
to special protection. Historical monuments, works of art or places of worship
which constitute the cultural or spiritual heritage of peoples must not be the
objects of any acts of hostility.

Additional Protocol Il provides that cultural property and places of
worship which constitute the cultural and spiritual heritage of peoples must not
be attacked. Such attacks are grave breaches of humanitarian law under the
Conventions and the Protocol. The protection of culture in wartime is
considered so important by the world community that UNESCO has devised a special
Programme for the Protection of Culture in Wartime. Whenever any cultural
monuments were destroyed, there has been a public outcry and an accusation that
the laws of war had been violated.

76/ Bates, op. cit. , p. 726.

77/ Jonathan Schell, The Fate of the Earth , 1982, pp. 69-70, cited in
Bates,” op. cit. , p. 727.
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Yet it is manifest that the nuclear bomb is no respecter of such cultural
treasures. 78 / It will incinerate and flatten every object within its radius
of destruction,—Tultural monument or otherwise.

Despite the blitz on many great cities during World War Il, many a cultural
monument in those cities stood through the war. That will not be the case after
nuclear war.

That this is a feature of considerable importance in all countries can be
illustrated from the statistics in regard to one. The number of listed
monuments in the Federal Republic of Germany alone, in 1986, was around
1 million, of which Cologne alone had around 9,000 listed buildings. 79 /
nuclear attack on a city such as Cologne would thus deprive Germany, in —
particular, and the world community in general, of a considerable segment of
their cultural inheritance, for a single bomb would easily dispose of all
9,000 monuments, leaving none standin g - a result which no wartime bombing in
World War 1l could achieve.

Together with all other structures, they will be part of the desert of
radioactive rubble left in the aftermath of the nuclear bomb. If the
preservation of humanity’s cultural inheritance is of any value to civilization,
it is important to note that it will be an inevitable casualty of the nuclear
weapon.

(k) The electromagnetic pulse

Another feature distinctive to nuclear weapons is the electromagnetic
pulse. The literature indicates that this has the effect of displacing
electrons out of air molecules in the upper atmosphere and these electrons are
then displaced by the earth’s magnetic field. As they spin down and around the
lines of magnetic force, they transmit a very sudden and intensive burst of
energy - the electromagnetic pulse - which throws all electronic devices out of
action. As these systems go haywire, all communication lines are cut, health
services (among other essential services) disrupted and organized modern life
collapses. Even the command and control systems geared for responses to nuclear
attack can be thrown out of gear, thus creating a fresh danger of unintended
release of nuclear weapons.

A standard scientific dictionary, Dictionnaire Encyclopédique
d’Electronique , describes the effects of the electromagnetic pulse in the
following terms:

"Electromagnetic pulse, nuclear pulse; strong pulse of
electromagnetic energy radiated by a nuclear explosion in the
atmosphere; caused by collisions between the gamma rays emitted during
the first nanoseconds of the explosion and the electrons in the
molecules in the atmosphere; the electromagnetic pulse produced by a
nuclear explosion of an average force at around 400 km. altitude can
instantly put out of service the greater part of semiconductor
electronic equipment in a large country, such as the United States, as
well as a large part of its energy distribution networks, without

78/ On state responsibility to protect the cultural heritage, see
Article 5 of the World Heritage Convention, 1972 (The Convention for the
Protection of the World Cultural and Natural Heritage).

79/ See Hiltrud Kier, "UNESCO Programme for the Protection of Culture in
Wartime™, in Documents of the Sixth World Congress of IPPNW, op. cit.,, p. 199.
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other effects being felt on the ground, with military consequences

easy to imagine." [Translation of the Registry. 80 |

An important aspect of the electromagnetic pulse is that it travels at
immense speeds, so that the disruption of communication systems caused by the
radioactive contamination immediately can spread beyond national boundaries and
disrupt communication lines and essential services in neutral countries as well.
Having regard to the dominance of electronic communication in the functioning of
modern society at every level, this would be an unwarranted interference with
such neutral states.

Another important effect of the electromagnetic pulse is the damage to
electrical power and control systems from nuclear weapons - indeed
electromagnetic pulse could lead to a core melt accident in the event of nuclear
power facilities being in the affected area. 81

() Damage to nuclear reactors

The enormous area of devastation and the enormous heat released would
endanger all nuclear powers stations within the area, releasing dangerous levels
of radioactivity apart from that released by the bomb itself. Europe alone has
over 200 atomic power stations dotted across the continent, some of them close
to populated areas. In addition, there are 150 devices for uranium
enrichment. 82 / A damaged nuclear reactor could give rise to:

"lethal doses of radiation to exposed persons 150 miles downwind and

would produce significant levels of radioactive contamination of the

environment more than 600 miles away". 83
The nuclear weapon used upon any country in which the world’s current total of
450 nuclear reactors is situated could leave in its wake a series of Chernobyls.

The effects of such radiation could include anorexia, cessation of
production of new blood cells, diarrhoea, haemorrhage, damage to the bone
marrow, convulsions, vascular damage and cardiovascular collapse. 84 /

80/ Original French text : "impulsion électromagnétique, impulsion
nucléaire ( ~forte impulsion deénergie électromagnétique rayonnée par une
explosion nucléaire dans I'atmosphére) (est due aux collisions entre les rayons
gammas émis pendant les premieres nanosecondes de [l'explosion et les électrons
des molécules de I'atmosphére) (I'impulsion électromagnétique produite par une
explosion nucléaire de puissance moyenne a environ 400 km d’altitude peut mettre
hors service instantanément la majeure partie des appareils électroniques a
semi-conducteurs d’'un pays grand comme les Etats-Unis et une grande partie de
ses réseaux de distribution d’énergie sans que d'autres effets soient ressentis
au sol, avec des conséquences militaires faciles a imaginer " (Michel Fleutry,
Dictionnaire Encyclopédique d’Electronique (Anglais-Francais) , 1995, p. 250.)

81/ Gordon Thompson, "Nuclear Power and the Threat of Nuclear War", in
Documents of the Sixth World Congress of IPPNW, op. cit. , p. 240.

82/ Wiliam E. Butler (ed.), Control over Compliance with International
Law, 1991, p. 24.

83/ Bates, op. cit. , p. 720.

84/ See Herbert Abrams, op. cit. , pp. 122-125.
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(m) Damage to food productivity

Unlike other weapons, whose direct impact is the most devastating part of
the damage they cause, nuclear weapons can cause far greater damage by their
delayed after-effects than by their direct effects. The detailed technical
study,  Environmental Consequences of Nuclear War , while referring to some
uncertainties regarding the indirect effects of nuclear war, states:

"What can be said with assurance, however, is that the Earth's
human population has a much greater vulnerability to the indirect
effects of nuclear war, especially mediated through impacts on food
productivity and food availability, than to the direct effects of
nuclear war itself." 85 /

The nuclear winter, should it occur in consequence of multiple nuclear
exchanges, could disrupt all global food supplies.

After the United States tests in the Pacific in 1954, fish caught in
various parts of the Pacific, as long as eight months after the explosions, were
contaminated and unfit for human consumption, while crops in various parts of
Japan were affected by radioactive rain. These were among the findings of an
international Commission of medical specialists appointed by the Japanese
Association of Doctors against A- and H-bombs. 86 |  Further:

"The use of nuclear weapons contaminates water and food, as well
as the soil and the plants that may grow on it. This is not only in

the area covered by immediate nuclear radiation, but also a much

larger unpredictable zone which is affected by the radio-active fall-

out." 87

(n) Multiple nuclear explosions resulting from self-defence

If the weapon is used in self-defence after an initial nuclear attack, the
eco-system, which had already sustained the impact of the first nuclear attack,
would have to absorb on top of this the effect of the retaliatory attack, which
may or may nhot consist of a single weapon, for the stricken nation will be so
ravaged that it will not be able to make fine evaluations of the exact amount of
retaliatory force required. In such event, the tendency to release as strong a
retaliation as is available must enter into any realistic evaluation of the
situation. The eco-system would in that event be placed under the pressure of
multiple nuclear explosions, which it would not be able to absorb without
permanent and irreversible damage. Capital cities with densely packed
populations could be targeted. The fabric of civilization could be destroyed.

It is said of some of the most ruthless conquerors of the past that, after
they dealt with a rebellious town, they ensured that it was razed to the ground
with no sound or sign of life left in it - not even the bark of a dog or the
purr of a kitten. If any student of international law were asked whether such
conduct was contrary to the laws of war, the answer would surely be "Of
course!". There would indeed be some surprise that the question even needed to
be asked. In this age of higher development, the nuclear weapon goes much
further, leaving behind it nothing but a total devastation, wrapped in eerie
silence.

85/ SCOPE publication 28, released at the Royal Society, London, on
January 6, 1986, Vol. I, p. 481.

86/ As referred to in Singh and McWhinney, op. cit. , p. 124.

87/ Ibid. , p. 122.
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(o) "The Shadow of the Mushroom Cloud”

As pointed out in the Australian submissions (CR 95/22, p. 49), the entire
post-war generation lies under a cloud of fear - sometimes described as the
"shadow of the mushroom cloud”, which pervades all thoughts about the human
future. This fear, which has hung like a blanket of doom over the thoughts of
children in particular, is an evil in itself and will last so long as nuclear
weapons remain. The younger generation needs to grow up in a climate of hope,
not one of despair that at some point in their life, there is a possibility of
their life being snuffed out in an instant, or their health destroyed, along
with all they cherish, in a war to which their nation may not even be a party.

* * *

This body of information shows that, even among weapons of mass
destruction, many of which are already banned under international law, the
nuclear weapon stands alone, unmatched for its potential to damage all that
humanity has built over the centuries and all that humanity relies upon for its
continued existence.

I close this section by citing the statement placed before the Court by
Professor Joseph Rotblat, a member of the British team on the Manhattan Project
in Los Alamos, a Rapporteur for the 1983 WHO investigation into the Effects of
Nuclear War on Health and Health Services, and a Nobel Laureate.

Professor Rotblat was a member of one of the delegations, but was prevented by
ill health from attending the Court.

Here is a passage from his statement to the Court:

"I have read the written pleadings prepared by the United Kingdom
and the United States. Their view of the legality of the use of
nuclear weapons is premised on three assumptions: a) that they would
not necessarily cause unnecessary suffering; b) that they would not
necessarily have indiscriminate effects on civilians; c) that they
would not necessarily have effects on territories of third States. It
is my professional opinion - set out above and in the WHO reports
referred to - that on any reasonable set of assumptions their argument
is unsustainable on all three points." (CR 95/32, Annex, p. 2.)

4, The Unigueness of Nuclear Weapons

After this factual review, legal argument becomes almost superfluous, for
it can scarcely be contended that any legal system can contain within itself a
principle which permits the entire society which it serves to be thus decimated
and destroyed - along with the natural environment which has sustained it from
time immemorial. 88 / The dangers are so compelling that a range of legal
principles surges through to meet them.

It suffices at the present stage of this Opinion to outline the reasons for
considering the nuclear weapon unique, even among weapons of mass destruction.
Nuclear weapons:

1. cause death and destruction;

2 induce cancers, leukaemia, keloids and related afflictions;

3. cause gastro intestinal, cardiovascular and related afflictions;
4

continue for decades after their use to induce the health-related problems
mentioned above;

88/ See further, on this aspect, section V.1 below.
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damage the environmental rights of future generations;
cause congenital deformities, mental retardation and genetic damage;
carry the potential to cause a nuclear winter;

contaminate and destroy the food chain;

© ®© N o O

imperil the eco-system;

10. produce lethal levels of heat and blast;
11. produce radiation and radioactive fall-out;
12. produce a disruptive electromagnetic pulse;
13. produce social disintegration;

14. imperil all civilization;

15. threaten human survival;

16. wreak cultural devastation;

17. span a time range of thousands of years;
18. threaten all life on the planet;

19. irreversibly damage the rights of future generations;
20. exterminate civilian populations;

21. damage neighbouring States;

22. produce psychological stress and fear syndromes

as no other weapons do

Any one of these would cause concern serious enough to place these weapons
in a category of their own, attracting with special intensity the principles of
humanitarian law. In combination they make the case for their application
irrefutable. This list is by no means complete. However, to quote the words of
a recent study:

"Once it becomes clear that all hope for twentieth century man is
lost if a nuclear war is started, it hardly adds any meaningful
knowledge to learn of additional effects." 89 /
The words of the General Assembly, in its "Declaration on the Prevention of
Nuclear Catastrophe" (1981), aptly summarize the entirety of the foregoing
facts:

"all the horrors of past wars and other calamities that have befallen
people would pale in comparison with what is inherent in the use of
nuclear weapons, capable of destroying civilization on earth". 90

Here then is the background to the consideration of the legal question with
which the Court is faced. Apart from this background of hard and sordid fact,

89/ Bates, op. cit. , p. 721

90/ Resolution 36/100 of 9 December 1981.
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the legal question cannot be meaningfully addressed. Juxtapose against these
consequences - so massively destructive of all the principles of humanity - the
accepted principles of humanitarian law, and the result can scarcely be in
doubt. As the ensuing discussion will point out, humanitarian principles are
grotesquely violated by the consequences of nuclear weapons. This discussion
will show that these effects of the nuclear weapon and the humanitarian
principles of the laws of war are a contradiction in terms.

5. The differences in scientific knowledge between the present time and 1945

On July 17, 1945, United States Secretary of War, Stimson, informed Prime
Minister Churchill of the successful detonation of the experimental nuclear bomb
in the New Mexican desert, with the cryptic message "Babies satisfactorily
born". 91 / A universe of knowledge has grown up regarding the effects of the
bomb sinte that fateful day when the advent of this unknown weapon could, even
cryptically, be so described.

True, much knowledge regarding the power of the bomb was available then,
but the volume of knowledge now available on the effects of nuclear weapons is
exponentially greater. In addition to numerous military studies, there have
been detailed studies by WHO and other concerned organizations such as
International Physicians for the Prevention of Nuclear War (IPPNW); the TTAPS
studies on the nuclear winter; the studies of the Scientific Committee on
Problems of the Environment (SCOPE); the International Council of Scientific
Unions (ICSU); the United Nations Institute of Disarmament Research (UNIDIRY);
and literally hundreds of others. Much of this material has been placed before
the Court or deposited in the Library by WHO and various States that have
appeared before the Court in this matter.

Questions of knowledge, morality and legality in the use of nuclear
weapons, considered in the context of 1995, are thus vastly different from those
guestions considered in the context of 1945, and need a totally fresh approach
in the light of this immense quantity of information. This additional
information has a deep impact upon the question of the legality now before the
Court.

Action with full knowledge of the consequences of one’s act is totally
different in law from the same action taken in ignorance of its consequences.
Any nation using the nuclear weapon today cannot be heard to say that it does
not know its consequences. It is only in the context of this knowledge that the
guestion of legality of the use of nuclear weapons can be considered in 1996.

6. Do Hiroshima and Nagasaki show that nuclear war is survivable?

Over and above all these specific aspects of the rules of humanitarian law,
and in a sense welding them together in one overall consideration, is the
guestion of survivability of the target population - indeed, of the human race.
Survivability is the limit situation of each individual danger underlying each
particular principle of humanitarian law. The extreme situation that is reached
if each danger is pressed to the limit of its potential is the situation of non-
survivability. We reach that situation with nuclear war. In the fact that
nuclear war could spell the end of the human race and of all civilization, all
these principles thus coalesce.

A fact that obscures perception of the danger that nuclear war may well be
unsurvivable is the experience of Hiroshima and Nagasaki. The fact that nuclear
weapons were used in Japan and that that nation emerged from the war resilient
and resurgent may lull the observer into a sense of false security that nuclear
war is indeed survivable. International law itself has registered this

91/ Winston Churchill, The Second World War , Vol. 6, "Triumph and
Tragedy™, 1953, p. 63.
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complacency, for there is what may be described as an underlying subliminal
assumption that nuclear war has been proved to be survivable.

It is necessary therefore to examine briefly some clear differences between
that elementary scenario of a nuclear attack half a century ago and the likely
characteristics of a nuclear war today.

The following differences may be noted:

1. The bombs used in Hiroshima and Nagasaki were of not more than 15 kilotons
explosive power. The bombs available for a future nuclear war will be many
multiples of this explosive power.

2. Hiroshima and Nagasaki ended the war. The limit of that nuclear war was
the use of two "small" nuclear weapons. The next nuclear war, should it
come, cannot be assumed to be so restricted, for multiple exchanges must be
visualized.

3. The target country in Hiroshima and Nagasaki was not a nuclear power. Nor
were there any other nuclear powers to come to its assistance. A future
nuclear war, if it occurs, will be in a world bristling with nuclear
weapons which exist, not for display, but for a purpose. The possibility
of even a minute fraction of those weapons being called into service is
therefore an ever present danger to be reckoned with in a future nuclear
war.

4, Hiroshima and Nagasaki, important though they were, were not the nerve
centres of Japanese government and administration. Major cities and
capitals of the warring States are likely to be targeted in a future
nuclear war.

5. Major environmental consequences such as the nuclear winter - which could
result from a multiple exchange of nuclear weapons - could not result from
the "small" bombs used in Hiroshima and Nagasaki.

Hiroshima and Nagasaki thus do not prove the survivability of nuclear war.

They are, rather, a forewarning on a minuscule scale of the dangers to be
expected in a future nuclear war. They remove any doubt that might have
existed, had the question of the legality of nuclear weapons been argued on the
basis of scientific data alone, without a practical demonstration of their

effect on human populations.

Every one of the evils which the rules of humanitarian law are designed to
prevent thus comes together in the questions of survival attendant on the future
use of nuclear weapons in war.

7. A Perspective from the Past

This section of the present Opinion has surveyed in the broadest outline
the effects of the bomb in the light of the known results of its use and in the
light of scientific information available today. The non-conformity of the bomb
with the norms of humanitarian law and, indeed, with the basic principles of
international law seems upon this evidence to be self-evident, as more fully
discussed later in this Opinion.

It adds a sense of perspective to this discussion to note that even before
the evidence of actual use, and even before the wealth of scientific material
now available, a percipient observer was able, while the invention of the
nuclear bomb still lay far in the distance, to detect the antithesis between the
nuclear bomb and every form of social order - which would of course include
international law. H.G. Wells, in The World Set Free , visualized the creation
of the bomb on the basis of information already known in 1913 resulting from the
work of Einstein and others on the correlation of matter and energy. Projecting
his mind into the future with remarkable prescience, he wrote in 1913:
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"The atomic bombs had dwarfed the international issues to
complete insignificance ... we speculated upon the possibility of
stopping the use of these frightful explosives before the world was
utterly destroyed. For to us it seemed quite plain these bombs, and
the still greater power of destruction of which they were the
precursors, might quite easily shatter every relationship and
institution of mankind." 92 /

The power that would be unleashed by the atom was known theoretically in
1913. That theoretical knowledge was enough, even without practical
confirmation, to foresee that the bomb could shatter every human relationship
and institution. International law is one of the most delicate of those
relationships and institutions.

It seems remarkable that the permissibility of the weapon under
international law is still the subject of serious discussion, considering that
the power of the bomb was awesomely demonstrated forty years after its
consequences were thus seen as "quite plain”, and that the world has had a
further fifty years of time for reflection after that event.

I HUMANITARIAN LAW

It could indeed be said that the principal question before the Court is
whether the nuclear weapon can in any way be reconciled with the basic
principles of humanitarian law.

The governance of nuclear weapons by the principles of humanitarian law has
not been in doubt at any stage of these proceedings, and has now been endorsed
by the unanimous opinion of the Court (para. 2(D)). Indeed, most of the States
contending that the use of nuclear weapons is lawful have acknowledged that
their use is subject to international humanitarian law.

Thus Russia has stated:

"Naturally, all that has been said above does not mean that the
use of nuclear weapons is not limited at all. Even if the use of
nuclear weapons is in principle justifiable - in individual or
collective self-defence - that use shall be made within the framework
of limitations imposed by humanitarian law with respect to means and
methods of conducting military activities. It is important to note
that with respect to nuclear weapons those limitations are limitations
under customary rather than treaty law." (Written Statement, p. 18.)

The United States states:

"The United States has long taken the position that various
principles of the international law of armed conflict would apply to
the use of nuclear weapons as well as to other means and methods of
warfare. This in no way means, however, that the use of nuclear
weapons is precluded by the law of war. As the following will
demonstrate, the issue of the legality depends on the precise
circumstances, involved in any particular use of a nuclear weapon."
(Written Statement, p. 21.)

So, also, the United Kingdom:

"It follows that the law of armed conflict by which the legality
of any given use of nuclear weapons falls to be judged includes all

92/ H.G. Wells, The First Men in the Moon and the World Set Free , the
Literary Press, London, undated reprint of 1913 ed., p. 237. See, also, the
reference to Wells in R.J. Lifton and Richard Falk, Indefensible Weapons , 1982,

p. 59.
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the provisions of customary international law (including those which
have been codified in Additional Protocol ) and, where appropriate,
of conventional law but excludes those provisions of Protocol | which
introduced new rules into the law." (Written Statement, p. 46,

para. 3.55.)

The subordination of nuclear weapons to the rules of humanitarian law has
thus been universally recognized, and now stands judicially confirmed as an
incontrovertible principle of international law.

It remains then to juxtapose the leading principles of humanitarian law
against the known results of nuclear weapons, as already outlined. When the
principles and the facts are lined up alongside each other, the total
incompatibility of the principles with the facts leads inescapably to but one
conclusion - that nuclear weapons are inconsistent with humanitarian law. Since
they are unquestionably governed by humanitarian law, they are unquestionably
illegal.

Among the prohibitions of international humanitarian law relevant to this
case are the prohibitions against weapons which cause superfluous injury,
weapons which do not differentiate between combatants and civilians, and weapons
which do not respect the rights of neutral states.

A more detailed consideration follows.
1. "Elementary Considerations of Humanity"

This phrase gives expression to a core concept of humanitarian law. Is the
conduct of a State in any given situation contrary to the elementary
considerations of humanity? One need go no further than to formulate this
phrase, and then recount the known results of the bomb as outlined above. The
resulting contrast between light and darkness is so dramatic as to occasion a
measure of surprise that their total incompatibility has even been in doubt.

One wonders whether, in the light of common sense, it can be doubted that
to exterminate vast numbers of the enemy population, to poison their atmosphere,
to induce in them cancers, keloids and leukaemias, to cause congenital defects
and mental retardation in large numbers of unborn children, to devastate their
territory and render their food supply unfit for human consumption - whether
acts such these can conceivably be compatible with "elementary considerations of
humanity". Unless one can in all conscience answer such questions in the
affirmative, the argument is at an end as to whether nuclear weapons violate
humanitarian law, and therefore violate international law.

President Woodrow Wilson, in an address delivered to a joint session of
Congress on April 2, 1917, gave elegant expression to this concept when he
observed:

"By painful stage after stage has that law been built up, with
meager enough results, indeed, ... but always with a clear view, at
least, of what the heart and conscience of mankind demanded." 93 /
In relation to nuclear weapons, there can be no doubt as to "what the heart
and conscience of mankind" demand. As was observed by another American
President, President Reagan, "I pray for the day when nuclear weapons will no

93/ Address of the President of the United States at a Joint Session of
the Two Houses of Congress, April 2, 1917, reprinted in (1917) 11 American
Journal of International Law , Supp., p. 144. The President was speaking in the
context of the indiscriminate German submarine attacks on shipping which he
described as "a warfare against mankind".
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longer exist anywhere on earth". 94 / That sentiment, shared by citizens
across the world - as set out elsewhere—r this Opinion - provides the

background to modern humanitarian law, which has progressed from the time when
President Wilson described its results as "meager ... indeed".

The ensuing portions of this Opinion are devoted to an examination of the
present state of development of the principles of humanitarian law.

2. Multicultural background to the humanitarian laws of war

It greatly strengthens the concept of humanitarian laws of war to note that
this is not a recent invention, nor the product of any one culture. The concept
is of ancient origin, with a lineage stretching back at least three millennia.

As already observed, it is deep-rooted in many cultures - Hindu, Buddhist,
Chinese, Christian, Islamic and traditional African. These cultures have all
given expression to a variety of limitations on the extent to which any means
can be used for the purposes of fighting one’'s enemy. The problem under
consideration is a universal problem, and this Court is a universal Court, whose
composition is required by its Statute to reflect the world’s principal cultural
traditions. 95 [/ The multicultural traditions that exist on this important
matter cannot be ignored in the Court's consideration of this question, for to
do so would be to deprive its conclusions of that plenitude of universal
authority which is available to give it added strength - the strength resulting
from the depth of the tradition’s historical roots and the width of its
geographical spread. 96 /

Of special relevance in connection with nuclear weapons is the ancient
South Asian tradition regarding the prohibition on the use of hyperdestructive
weapons. This is referred to in the two celebrated Indian epics, the Ramayana
and the Mahabharatha , which are known and regularly reenacted through the length
and breadth of South and South East Asia, as part of the living cultural
tradition of the region. The references in these two epics are as specific as
can be on this principle, and they relate to a historical period around three
thousand years ago.

The Ramayana 97/ tells the epic story of a war between Rama, prince of
Ayodhya in India, and Ravana, ruler of Sri Lanka. In the course of this epic
struggle, described in this classic in the minutest detail, a weapon of war
became available to Rama’s half-brother, Lakshmana, which could "destroy the
entire race of the enemy, including those who could not bear arms".

Rama advised Lakshmana that the weapon could not be used in the war

94/ Speech of June 16, 1983, referred to by Robert S. McNamara, op. cit.
p. 60.7

95/ | note in this context the sad demise of our deeply respected Latin
American colleague, Judge Andrés Aguilar Mawdsley, six days before the hearings
of the case commenced, thus reducing the Court to fourteen, and depriving its
composition of a Latin American component.

96/ As observed in a contemporary study of the development of
internafional humanitarian law, there is evidence "of efforts made by every
people in every age to reduce the devastation of war" (Herczegh, op. cit.
p. 14).

97/ The Ramayana, Romesh Chunder Dutt (tr.).
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"because such destruction en masse was forbidden by the ancient laws
of war, even though Ravana was fighting an unjust war with an
unrighteous objective". 98 /
These laws of war which Rama followed were themselves ancient in his time. The
laws of Manu forbade stratagems of deceit, all attacks on unarmed adversaries
and non-combatants, irrespective of whether the war being fought was a just war
or not. 99 / The Greek historian Megasthenes 100 / makes reference to the
practice imndia that warring armies left farmers tilling the—land unmolested,
even though the battle raged close to them. He likewise records that the land
of the enemy was not destroyed with fire nor his trees cut down. 101 /
The Mahabharatha relates the story of an epic struggle between the Kauravas
and the Pandavas. It refers likewise to the principle forbidding
hyperdestructive weapons when it records that:

"Arjuna, observing the laws of war, refrained from using the
' pasupathastra ', a hyper-destructive weapon, because when the fight
was restricted to ordinary conventional weapons, the use of
extraordinary or unconventional types was not even moral, let alone in
conformity with religion or the recognized laws of warfare." 102 /
Weapons causing unnecessary suffering were also banned by the Laws of Manu
as, for example, arrows with hooked spikes which, after entering the body would
be difficult to take out, or arrows with heated or poisoned tips. 103 /
The environmental wisdom of ancient Judaic tradition is also reflected in
the following passage from Deuteronomy (20:19):

"When you are trying to capture a city, do not cut down its fruit
trees, even though the siege lasts a long time. Eat the fruit but do
not destroy the trees. The trees are not your enemies " (Emphasis
added.)

Recent studies of warfare among African peoples likewise reveal the
existence of humanitarian traditions during armed conflicts, with moderation and

98/ See Nagendra Singh, "The Distinguishable Characteristics of the

Concept of the Law as it Developed in Ancient India", in Liber Amicorum for the

Right Honourable Lord Wilberforce , 1987, p. 93. The relevant passage of
Ramayana is Yuddha Kanda (Sloka) , VII.39.

99/ Manusmrti , vii, 91, 92.

100/ ¢.350BC - ¢.290BC - ancient Greek historian and diplomat sent on
embassies by Seleucus | to Chandragupta Maurya, who wrote the most complete
account of India then known to the Greek world.

101/ Megasthenes, Fragments , cited in N. Singh, Juristic Concepts of
Ancient Tndian Polity , 1980, pp. 162-163.

102/ Mahabharatha , Udyog Parva , 194.12, cited in Nagendra Singh, "The
Distinguishable Characteristics of the Concept of Law as it Developed in Ancient
India", op. cit. , p. 93.

103/ Manusmriti , VI1.90, cited in N. Singh, India and International Law
1973, p- 72

The
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clemency shown to enemies. 104 / For example, in some cases of traditional
African warfare, there were rules forbidding the use of particular weapons and
certain areas had highly developed systems of etiquette, conventions, and rules,
both before hostilities commenced, during hostilities, and after the cessation
of hostilities - including a system of compensation. 105 /

In the Christian tradition, the Second Lateran Council of 1139 offers an
interesting illustration of the prohibition of weapons which were too cruel to
be used in warfare - the crossbow and the siege machine, which were condemned as
"deadly and odious to God". 106 / Nussbaum, in citing this provision,
observes that, it "certainly appears-Turious in the era of the atomic bomb".
There was a very early recognition here of the dangers that new techniques were
introducing into the field of battle. Likewise, in other fields of the law of
war, there were endeavours to bring it within some forms of control as, for
example, by the proclamation of "Truces of God" - days during which feuds were
not permitted which were expanded in some church jurisdictions to periods from
sunset on Wednesday to sunrise on Monday. 107

Gratian’s Decretum in the 12th century was one of the first Christian works
dealing with these principles, and the ban imposed by the Second Lateran Council
was an indication of the growing interest in the subject. However, in Christian
philosophy, while early writers such as St. Augustine examined the concept of
the just war ( jus ad bellum ) in great detail, the ius in bello was not the
subject of detailed study for some centuries.

Vitoria gathered together various traditions upon the subject, including
traditions of knightly warfare from the age of chivalry; Aquinas worked out a
well-developed doctrine relating to the protection of non-combatants; and other
writers fed the growing stream of thought upon the subject.

In the Islamic tradition, the laws of war forbade the use of poisoned
arrows or the application of poison on weapons such as swords or
spears. 108 / Unnecessarily cruel ways of killing and mutilation were
expressly forbidden. Non-combatants, women and children, monks and places of
worship were expressly protected. Crops and livestock were not to be
destroyed 109 / by anyone holding authority over territory. Prisoners were
to be treated—mmercifully in accordance with such Qur'anic passages as "Feed for
the love of Allah, the indigent, the orphan and the captive ". 110 / So well
developed was Islamic law in regard to conduct during hostilities that it —
ordained not merely that prisoners were to be well treated, but that if they

104/ See Y. Diallo, Traditions africaines et droit humanitaire , Geneva,
1978, p. 16; E. Bello, African Customary Humanitarian Law , ICRC, Geneva, 1980,
both referred to in Herczegh, op. cit. , p. 14.

105/ Bello, op. cit. , pp. 20-21.

106/ Resolutions of the Second Lateran Council, Canon XXIX, cited by
Nussbaum, A Concise History of the Law of Nations , 1947, p. 25.

107/ Ibid. , p. 26.
108/ See N. Singh, India and International Law , op. cit. , p. 216.
109/ Quran , 11.205.

110/  Ibid. , LXXVIL.8; emphasis added.
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made a last will during captivity, the will was to be transmitted to the enemy
through some appropriate channel. 111 /

The Buddhist tradition went further still, for it was totally pacifist, and
would not countenance the taking of life, the infliction of pain, the taking of
captives or the appropriation of another’'s property or territory in any
circumstances whatsoever. Since it outlaws war altogether, it could under no
circumstances lend its sanction to weapons of destruction - least of all to a
weapon such as the nuclear bomb.

"According to Buddhism there is nothing that can be called a
‘just war’ - which is only a false term coined and put into
circulation to justify and excuse hatred, cruelty, violence and
massacre. Who decides what is just and unjust? The mighty and the
victorious are ’just’, and the weak and the defeated are ’'unjust.
Our war is always ’'just’ and your war is always 'unjust’. Buddhism
does not accept this position." 112 /

In rendering an Advisory Opinion on a matter of humanitarian law concerning the
permissibility of the use of force to a degree capable of destroying all of
humanity, it would be a grave omission indeed to neglect the humanitarian
perspectives available from this major segment of the world’s cultural

traditions. 113 /

Examples of the adoption of humanitarian principles in more recent history
are numerous. For example, in the Crimean War in 1855, the banning of sulphur
was proposed at the Siege of Sebastopol, but would not be permitted by the
British Government, just as during the American Civil War the use of chlorine in
artillery shells by the Union forces was proposed in 1862, but rejected by the
Government. 114 /

It is against such a varied cultural background that these questions must
be considered and not merely as though they are a new sentiment invented in the
19th century and so slenderly rooted in universal tradition that they may be
lightly overridden.

Grotius’ concern with the cruelties of war is reflected in his lament that:

"when arms were once taken up, all reverence for divine and human law
was thrown away, just as if men were thenceforth authorized to commit

all crimes without restraint". 115 /

111/ S.R. Hassan, The Reconstruction of Legal Thought in Islam , 1974,
p. 177. See, generally, Majid Khadduri, War and Peace in the Law of Islam ,
1955. For a brief summary of the Islamic law relating to war, see
C.G. Weeramantry, Islamic Jurisprudence: Some International Perspectives , 1988,
pp. 134-138.

112/ Walpola Rahula, What the Buddha Taught , 1959, p. 84.

113/ On Buddhism and international law, see, generally, K.N. Jayetilleke,
"The Principles of International Law in Buddhist Doctrine", 120 Recueil des
Cours (1967-1), pp. 441-567.

114/ See L.S. Wolfe, "Chemical and Biological Warfare: Effects and
Consequences”, (1983) 28 McGill Law Journal , p. 735. See, also, "Chemical
Warfare" in Encyclopedia Britannica , 1959, Vol. 5, pp. 353-358.

115/ Grotius, Prolegomena , para. 28, tr. Whewell.
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The foundations laid by Grotius were broad-based and emphasized the absolute
binding nature of the restrictions on conduct in war. In building that
foundation, Grotius drew upon the collective experience of humanity in a vast
range of civilizations and cultures.

Grotius’ encyclopedic study of literature, from which he drew his
principles, did not of course cover the vast mass of Hindu, Buddhist and Islamic
literature having a bearing on these matters, and he did not have the benefit of
this considerable supplementary source, demonstrating the universality and the
extreme antiquity of the branch of law we call the ius in bello

3. Outline of humanitarian law

Humanitarian principles have long been part of the basic stock of concepts
embedded in the corpus of international law. Modern international law is the
inheritor of a more than hundred-year heritage of active humanitarian concern
with the sufferings of war. This concern has aimed at placing checks upon the
tendency, so often prevalent in war, to break every precept of human compassion.
It has succeeded in doing so in several specific areas, but animating and
underlying all those specific instances are general principles of prevention of
human suffering that goes beyond the purposes and needs of war.

The credit goes to the United States of America for one of the earliest
initiatives in reducing humanitarian law to written form for the guidance of its
armies. During the War of Secession, President Lincoln directed Professor
Lieber to prepare instructions for the armies of General Grant - regulations
which Mr. Martens, the delegate of Czar Nicholas Il, referred to at the
1899 Peace Conference as having resulted in great benefit, not only to the
United States troops but also to those of the Southern Confederacy. Paying
tribute to this initiative, Martens described it as an example, of which the
Brussels Conference of 1874 convoked by Emperor Alexander Il, was "the logical
and natural development". This conference in turn led to the Peace Conference
of 1899, and in its turn to the Hague Conventions which assume so much
importance in this case. 116 /

The St. Petersburg Declaration of 1868 provided that "the only legitimate
object which States should endeavour to accomplish during war is to weaken the
military forces of the enemy" - and many subsequent declarations have adopted
and reinforced this principle. 117 / It gives expression to a very ancient
rule of war accepted by many civilizations. 118

The Martens clause, deriving its name from Mr. Martens, was by unanimous
vote, inserted into the preamble to the Hague Convention Il of 1899, and
Convention IV of 1907, with respect to the Laws and Customs of War on Land. It
provided that:

"Until a more complete code of the laws of war has been issued,
the high contracting Parties deem it expedient to declare that, in
cases not included in the Regulations adopted by them , the inhabitants
and the belligerents remain under the protection and the rule of the
principles of the law of nations, as they result from the usages

116/ For Martens’ speech, see The Proceedings of the Hague Peace
Conferences, op. cit. , pp. 505-506.

117/ The Hague Regulations of 1899 and 1907, Art. 25; the Hague
Convention (IX) of 1907, Art. 1; League of Nations Assembly Resolution of
30 September 1928; UNGA Resolutions 2444(XXIIl) of 19 December 1968, and
2675(XXV) of 9 December 1970; Additional Protocol | to the 1949 Geneva
Conventions, Arts. 48 & 51.

118/ See V.2. on "The Aims of War".
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established among civilized peoples, from the laws of humanity and the
dictates of the public conscience." (Emphasis added.)

Although the Martens clause was devised to cope with disagreements among
the parties to the Hague Peace Conferences regarding the status of resistance
movements in occupied territory, it is today considered applicable to the whole
of humanitarian law. 119 / It appears in one form or another in several
major treaties on humanitarian law. 120 /  The Martens clause clearly
indicates that, behind such specific rules as trad already been formulated, there
lay a body of general principles sufficient to be applied to such situations as
had not already been dealt with by a specific rule. 121 /

To be read in association with this is Article 22 of the 1907 Hague
Regulations which provides that, "The right of belligerents to adopt means of
injuring the enemy is not unlimited".

These were indications also that international law, far from being
insensitive to such far-reaching issues of human welfare, has long recognized
the pre-eminent importance of considerations of humanity in fashioning its
attitudes and responses to situations involving their violation, however they
may occur. These declarations were made, it is to be noted, at a time when the
development of modern weaponry was fast accelerating under the impact of
technology. It was visualized that more sophisticated and deadly weaponry was
on the drawing boards of military establishments throughout the world and would
continue to be so for the foreseeable future. These principles were thus meant
to apply to weapons existing then as well as to weapons to be created in the
future, weapons already known and weapons as yet unvisualized. They were
general principles meant to be applied to new weapons as well as old.

The Parties to the Geneva Conventions of 1949 expressly recognized the
Martens clause as a living part of international la w - a proposition which no
international jurist could seriously deny.

As McDougal and Feliciano have observed:

"To accept as lawful the deliberate terrorization of the enemy
community by the infliction of large-scale destruction comes too close
to rendering pointless all legal limitations on the exercise of
violence." 122
International law has long distinguished between conventional weapons and
those which are unnecessarily cruel. It has also shown a continuing interest in

119/ See D. Fleck (ed.), The Handbook of Humanitarian Law in Armed
Conflicts — , 1995, p. 29.

120/ First Geneva Convention 1949, Art. 63, para. 4; Second Geneva
Convention, Art. 62, para. 4; Third Geneva Convention, Art. 142, para. 4;
Fourth Geneva Convention, Art. 158, para. 4; Inhumane Weapons Convention, 1980,
Preamble, para. 5.

121/ At the last meeting of the Fourth Commission of the Peace Conference,
on September 26, 1907, Mr. Martens summarized its achievements in terms that,
"If from the days of antiquity to our own time people have been repeating the
Roman adage '’ Inter arma silent leges ', we have loudly proclaimed, ’ Inter arma
vivant leges '. This is the greatest triumph of law and justice over brute force
and the necessities of war." (J.B. Scott, "The Conference of 1907", The
Proceedings of the Hague Peace Conferences , 1921, Vol. Ill, p. 914.

122/ M.S. McDougal and F.P. Feliciano, Law and Minimum World Public Order:
The Legal Regulation of International Coercion , 1961, p. 657.
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this problem. For example, the Convention on Prohibitions or Restrictions on

the Use of Certain Conventional Weapons Which May be Deemed to be Excessively
Injurious or to Have Indiscriminate Effects, 1980, dealt in three separate

Protocols with such weapons as those which injure by fragments, which in the
human body escape detection (Protocol I); Mines, Booby Traps and Other Devices
(Protocol 11); and Incendiary Weapons (Protocol III).

If international law had principles within it strong enough in 1899 to
recognize the extraordinary cruelty of the "dum dum" or exploding bullet as
going beyond the purposes of war, 123 / and projectiles diffusing
asphyxiating or deleterious gases as also teing extraordinarily cruel, 124 /
it would cause some bewilderment to the objective observer to learn that in 1996 —
it is so weak in principles that, with over a century of humanitarian law behind
it, it is still unable to fashion a response to the cruelties of nuclear weapons
as going beyond the purposes of war. At the least, it would seem passing
strange that the expansion within the body of a single soldier of a single
bullet is an excessive cruelty which international law has been unable to
tolerate since 1899, and that the incineration in one second of a hundred
thousand civilians is not. This astonishment would be compounded when that
weapon has the capability, through multiple use, of endangering the entire human
species and all civilization with it.

Every branch of knowledge benefits from a process of occasionally stepping
back from itself and scrutinizing itself objectively for anomalies and
absurdities. If a glaring anomaly or absurdity becomes apparent and remains
unquestioned, that discipline is in danger of being seen as floundering in the
midst of its own technicalities. International law is happily not in this
position, but if the conclusion that nuclear weapons are illegal is wrong, it
would indeed be.

As will appear from the ensuing discussion, international law is not so
lacking in resources as to be unable to meet this unprecedented challenge.
Humanitarian law is not a monument to uselessness in the face of the nuclear
danger. It contains a plethora of principles wide enough, deep enough and
powerful enough to handle this problem.

Humanitarian law has of course received recognition from the jurisprudence
of this Court (for example, Corfu Channel, 1.C.J. Reports 1949 , p- 22;  Border
and Transborder Armed Actions (Nicaragua v. Honduras), I.C.J. Reports 1988 ,
p. 114), but this Court has not so far had occasion to examine it in any depth.
This case offers it the opportunity par excellence for so doing.

4. Acceptance by States of the Martens clause

The Martens clause has commanded general international acceptance. It has
been incorporated into a series of treaties, as mentioned elsewhere in this
Opinion, has been applied by international judicial tribunals, has been
incorporated into military manuals, 125 / and has been generally accepted in
international legal literature as indeed encapsufating in its short phraseology
the entire philosophy of the law of war.

At the Krupp Trial (1948), it was described as:

"a general clause, making the usages established among civilised
nations, the laws of humanity and the dictates of the public

123/ International Declaration Respecting Expanding Bullets, signed at
The Hague, 29 July 1899.

124/ International Declaration Respecting Asphyxiating Gases, signed at
The Hague, 29 July 1899.

125/ See section 111.10 (a) , Infra.
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conscience into the legal yardstick to be applied if and when the

specific provisions of the Convention and the Regulations annexed to

it do not cover specific cases occurring in warfare, or concomitant to

warfare". 126

The clause has been described by Lord Wright as furnishing the keynote to
the Hague Regulations which particularize a great many war crimes,

"leaving the remainder to the governing effect of that sovereign

clause which does really in a few words state the whole animating and

motivating principle of the law of war, and indeed of all law, because

the object of all law is to secure as far as possible in the mutual
relations of the human beings concerned the rule of law and of justice
and of humanity". 127 /

The Martens clause has thus become an established and integral part of the
corpus of current customary international law. International law has long
passed the stage when it could be debated whether such principles had
crystallized into customary international law. No state would today repudiate
any one of these principles.

A generally accepted test of recognition of rules of customary
international law is that the rule should be "so widely and generally accepted,
that it can hardly be supposed that any civilized State would repudiate
it". 128 / While no state today would repudiate any one of these principles,
what seems to be in dispute is the application of those principles to the
specific case of nuclear weapons which, for some unarticulated reason, seem to
be placed above and beyond the rules applicable to other weapons. If
humanitarian law regulates the lesser weapons for fear that they may cause the
excessive harm which those principles seek to prevent, it must a fortiori
regulate the greater. The attempt to place nuclear weapons beyond the reach of
these principles lacks the support not only of the considerations of humanity,
but also of the considerations of logic.

These considerations are also pertinent to the argument that customary law
cannot be created over the objection of the nuclear weapon States (United States
Written Statement, p. 9). 129 / The general principles of customary law
applicable to the matter commarded the allegiance of the nuclear weapon States
long before nuclear weapons were invented. It is on those general principles
that the illegality of nuclear weapons rests.

It seems clear that if the principles are accepted and remain undisputed,
the applicability of those principles to the specific case of nuclear weapons
cannot reasonably be in doubt.

5. "The dictates of public conscience"

This phraseology, stemming from the Martens clause, lies at the heart of
humanitarian law. The Martens Clause and many subsequent formulations of
humanitarian principles recognize the need that strongly held public sentiments
in relation to humanitarian conduct be reflected in the law.

126/ Law Reports of Trials of War Criminals , Vol. 10, p. 133.

127/ Foreword by Lord Wright to the last volume of the Law Reports of
Trials 'of War Criminals , Vol. 15, p. xii. See, further, the discussion of the
Martens clause in Singh & McWhinney, op. cit. , pp. 46 et seq. , referring, inter

alia , to the two passages cited above.

128/ West Rand Central Gold Mining Co., Ltd. V. R (1905), 2 KB, p. 407.

129/ On this aspect, see further section VI.6, infra.
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The phrase is, of course, sufficiently general to pose difficulties in
certain cases in determining whether a particular sentiment is shared widely
enough to come within this formulation.

However, in regard to the use or threat of use of nuclear weapons, there is
no such uncertainty, for on this issue the conscience of the global community
has spoken, and spoken often, in the most unmistakable terms. Resolutions of
the General Assembly over the years are not the only evidence of this. Vast
numbers of the general public in practically every country, organized
professional bodies of a multinational character, 130 / and many other
groupings across the world have proclaimed time and again their conviction that
the public conscience dictates the non-use of nuclear weapons. Across the
world, presidents and prime ministers, priests and prelates, workers and
students, and women and children have continued to express themselves strongly
against the bomb and its dangers. Indeed, this conviction underlies the conduct
of the entire world community of nations when, for example, in the NPT, it
accepts that all nuclear weapons must eventually be got rid of. The recent Non-
Proliferation Review Conference of 1995 reconfirmed this objective. The work
currently in progress towards a total test ban treaty reconfirms this again.

Reference is made in the next section (section VI.6) to the heightening of
public sensitivity towards humanitarian issues, resulting from the vast strides
made by human rights law ever since the United Nations Charter in 1945.

General Assembly resolutions on the matter are numerous. 131 /  To cite
just one of them, Resolution 1653(XVI) of 1961 declared that: —

"The use of nuclear and thermo-nuclear weapons is contrary to the
spirit, letter and aims of the United Nations and, as such, a direct
violation of the Charter of the United Nations."

and asserted, with more specific reference to international law, that such use
was "contrary to the rules of international law and to the laws of humanity".
In addition, the "threat" to use nuclear weapons, and not merely their actual
use, has been referred to by the General Assembly as prohibited. 132 /

130/ See, on these organizations, section VI.3 below.

131/ Resolution 1653(XVI) of 24 November 1961 ("Declaration on the
Prohibifion of the Use of Nuclear and Thermo-nuclear Weapons");
resolution 2936 (XXVII) of 29 November 1972 ("Non-Use of Force in International
Relations and Permanent Prohibition of the Use of Nuclear Weapons");
resolution 33/71B of 14 December 1978 ("Non-Use of Nuclear Weapons and
Prevention of Nuclear War"); resolution 34/83G of 11 December 1979 ("Non-Use of
Nuclear Weapons and Prevention of Nuclear War"); resolution 36/921 of
9 December 1981 ("Non-Use of Nuclear Weapons and Prevention of Nuclear War");
resolution 44/117C of 15 December 1989 ("Convention on the Prohibition of the
Use of Nuclear Weapons"); resolution 45/59B of 4 December 1990 ("Convention on
the Prohibition of the Use of Nuclear Weapons"); resolution 46/37D of
6 December 1991 ("Convention on the Prohibition of the Use of Nuclear Weapons").
See, also, e.g., resolution 36/100 of 9 December 1981 ("Declaration on the
Prevention of Nuclear Catastrophe"), paragraph | ("States and statesmen that
resort first to the use of nuclear weapons will be committing the gravest crime
against humanity").

132/ Resolution 2936(XXVIIl) of 29 November 1972 ("Non-use of Force in
Internafional Relations and Permanent Prohibition of the Use of Nuclear
Weapons"), preambular paragraph 10.
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Nuclear weapons have been outlawed by treaty in numerous areas of planetary
space - the sea-bed, Antarctica, Latin America and the Caribbean, the Pacific,
and Africa, not to speak of outer space. Such universal activity and commitment
would be altogether inconsistent with a global acceptance of the compatibility
of these weapons with the general principles of humanity. They point rather to
a universal realization that there is in them an element which deeply disturbs
the public conscience of this age.

As has been well observed in this regard:

"in this burgeoning human rights era especially, respecting an issue

that involves potentially the fate of human civilization itself, it is

not only appropriate but mandated that the legal expectations of all

members of human society, official and non-official, be duly taken

into account”". 133

It is a truism that there is no such thing as a unanimous opinion held by
the entire world community on any principle, however lofty. Yet it would be
hard to find a proposition so widely and universally accepted as that nuclear
weapons should not be used. The various expressions of opinion on this matter
"are expressive of a far-flung community consensus that nuclear weapons and
warfare do not escape the judgment of the humanitarian rules of armed
conflict". 134 /

The incompatibility between "the dictates of public conscience" and the
weapon appears starkly, if one formulates the issues in the form of questions
that may be addressed to the public conscience of the world, as typified by the
average citizen in any country.

Here are a few questions, from an extensive list that could be compiled:

Is it lawful for the purposes of war to induce cancers, keloid growths
or leukaemias in large numbers of the enemy population?

Is it lawful for the purposes of war to inflict congenital deformities
and mental retardation on unborn children of the enemy population?

Is it lawful for the purposes of war to poison the food supplies of
the enemy population?

Is it lawful for the purposes of war to inflict any of the above types
of damage on the population of countries that have nothing to do with the
quarrel leading to the nuclear war?

Many more such questions could be asked.

If it is conceivable that any of these questions can be answered in the
affirmative by the public conscience of the world, there may be a case for the
legality of nuclear weapons. If it is not, the case against nuclear weapons
seems unanswerable.

133/ Burns H. Weston, "Nuclear Weapons and International Law:
Prolegomenon to General lllegality”, (1982-1983) 4 New York Law School Journal
of International and Comparative Law , p- 252 and authorities therein cited.

134/ Ibid. , p. 242.
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6. Impact of the United Nations Charter and human rights on considerations of
humanity and dictates of public conscience 135/

The enormous developments in the field of human rights in the post-war
years, commencing with the Universal Declaration of Human Rights in 1948, must
necessarily make their impact on assessments of such concepts as "considerations
of humanity" and "dictates of the public conscience”. This development in human
rights concepts, both in their formulation and in their universal acceptance, is
more substantial than the developments in this field for centuries before. The
public conscience of the global community has thus been greatly strengthened and
sensitized to "considerations of humanity” and "dictates of public conscience".
Since the vast structure of internationally accepted human rights norms and
standards has become part of common global consciousness today in a manner
unknown before World War I, its principles tend to be invoked immediately and
automatically whenever a question arises of humanitarian standards.

This progressive development must shape contemporary conceptions of
humanity and humanitarian standards, thus elevating the level of basic
expectation well above what it was when the Martens clause was formulated.

In assessing the magnitude of this change, it is helpful to recall that the
first movement towards modern humanitarian law was achieved in a century (the
19th century) which is often described as the "Clausewitzean century" for the
reason that, in that century, war was widely regarded as a natural means for the
resolution of disputes, and a natural extension of diplomacy. Global sentiment
has moved an infinite distance from that stance, for today the United Nations
Charter outlaws all resort to force by States (Art. 2(4)), except in the case of
self-defence (Art. 51). The Court’'s Opinion highlights the importance of these
articles, with far-reaching implications which this Opinion has addressed at the
every outset (see "Preliminary Observations"). There is a firm commitment in
Article 2(3) that all members shall settle their international disputes by
peaceful means, in such manner that international peace and security, and
justice , are not endangered. This totally altered stance regarding the normalcy
and legitimacy of war has undoubtedly heightened the "dictates of public
conscience" in our time.

Charter provisions bearing on human rights, such as Articles 1, 55, 62 and
76, coupled with the Universal Declaration of 1948, the twin Covenants on Civil
and Political Rights and Economic, Social and Cultural Rights of 1966, and the
numerous specific conventions formulating human rights standards, such as the
Convention against Torture - all of these, now part of the public conscience of
the global community, make the violation of humanitarian standards a far more
developed and definite concept than in the days when the Martens clause emerged.
Indeed, so well are human rights norms and standards ingrained today in global
consciousness, that they flood through into every corner of humanitarian law.

Submissions on these lines were made to the Court (for example, by
Australia, CR 95/22, p. 25) in presentations which drew attention further to the
fact that the General Assembly has noted the linkage between human rights and
nuclear weapons when it condemned nuclear war "as a violation of the foremost
human right - the right to life". 136 /

Parallel to the developments in human rights, there has been another vast
area of development - environmental law, which has likewise heightened the
sensitivity of the public conscience to environmentally related matters which
affect human rights. As observed by the International Law Commission in its
consideration of state responsibility, conduct gravely endangering the
preservation of the human environment violates principles "which are now so

135/ See, also, Section 1I1.10 (f) , infra.

136/ GA Res. 38/75 of 15 December 1983 ("Condemnation of nuclear war"),
operative para. 1.
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deeply rooted in the conscience of mankind that they have become particularly
essential rules of general international law". 137 /

7. The argument that "collateral damage" is unintended

It is not to the point that such results are not directly intended, but are
"by-products” or "collateral damage" caused by nuclear weapons. Such results
are known to be the necessary consequences of the use of the weapon. The author
of the act causing these consequences cannot in any coherent legal system avoid
legal responsibility for causing them, any less than a man careering in a motor
vehicle at a hundred and fifty kilometres per hour through a crowded market
street can avoid responsibility for the resulting deaths on the ground that he
did not intend to kill the particular persons who died.

The plethora of literature on the consequences of the nuclear weapon is so
much part of common universal knowledge today that no disclaimer of such
knowledge would be credible.

8. lllegality exists independently of specific prohibitions

Much of the argument of States opposing illegality was based on the
proposition that what is not expressly prohibited to a State is permitted. Some
practical illustrations would be of assistance in testing this proposition.

(a) If tomorrow a ray were invented which would immediately incinerate all
living things within a radius of 100 miles, does one need to wait for an
international treaty specifically banning it to declare that it offends the
basic principles of the ius in bello and cannot therefore be legitimately
used in war? It would seem rather ridiculous to have to await the
convening of an international conference, the drafting of a treaty, and all
the delays associated with the process of ratification, before the law can
treat such a weapon as illegal.

(b)  The fallacy of the argument that what is not expressly prohibited is
permitted appears further from an illustration used earlier in this
Opinion. The argument advanced would presuppose that, immediately prior to
the treaties outlawing bacteriological weapons, it was legal to use
warheads packed with the most deadly germs wherewith to cause lethal
epidemics among the enemy population. This conclusion strains credibility
and is tenable only if one totally discounts the pre-existing principles of
humanitarian law.

The fact that no treaty or declaration expressly condemns the weapon as
illegal does not meet the point that illegality is based upon principles of
customary international law which run far deeper than any particular weapon or
any particular declaration. Every weapon proscribed by international law for
its cruelty or brutality does not need to be specified any more than every
implement of torture needs to be specified in a general prohibition against

torture. It is the principle that is the subject of customary international
law. The particular weapon or implement of torture becomes relevant only as an
application of undisputed principles - principles which have been more than once

described as being such that no civilized nation would deny them.

It will always be the case that weapons technologists will from time to
time invent weapons based on new applications of technology, which are different
from any weapons known before. One does not need to wait until some treaty
specifically condemns that weapon before declaring that its use is contrary to
the principles of international law.

137/ Report of the International Law Commission on the work of its twenty-
eighth "session, Yearbook of the International Law Commission , 1976, Vol. II,
Part Il, p. 109, para. 33.
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If, as is indisputably the case, the Martens clause represents a
universally accepted principle of international law, it means that beyond the
domain of express prohibitions, there lies the domain of the general principles
of humanitarian law. It follows that "If an act of war is not expressly
prohibited by international agreements by customary law, this does not
necessarily mean that it is actually permissible”. 138 /

It is self-evident that no system of law can depend for its operation or
development on specific prohibitions ipsissimis verbis . Any developed system of
law has, in addition to its specific commands and prohibitions, an array of
general principles which from time to time are applied to specific items of
conduct or events which have not been the subject of an express ruling before.
The general principle is then applied to the specific situation and out of that
particular application a rule of greater specificity emerges.

A legal system based on the theory that what is not expressly prohibited is
permitted would be a primitive system indeed, and international law has
progressed far beyond this stage. Even if domestic systems could function on
that basis, - which indeed is doubtful - international law, born of generations
of philosophical thinking, cannot. Modern legal philosophy in many
jurisdictions has exposed the untenability of this view in regard to domestic
systems and, a fortiori , the same applies to international law. As a well-known
text on jurisprudence observes:

"The rules of every legal order have an enveloping blanket of

principles and doctrines as the earth is surrounded by air, and these

not only influence the operation of rules but sometimes condition

their very existence." 139

More to the point than the question whether any treaty speaks of the
illegality of nuclear weapons is whether any single provision of any treaty or
declaration speaks of the legality of nuclear weapons. The fact is that, though
there is a profusion of international documents dealing with many aspects of
nuclear weapons, not one of these contains the shred of a suggestion that the
use or threat of use of nuclear weapons is legal. By way of contrast, the
number of international declarations which expressly pronounce against the
legality or the use of nuclear weapons is legion. These are referred to
elsewhere in this Opinion.

The general principles provide both nourishment for the development of the
law and an anchorage to the mores of the community. If they are to be discarded
in the manner contended for, international law would be cast adrift from its
conceptual moorings. "The general principles of law recognised by civilised

nations" remains law, even though indiscriminate mass slaughter through the
nuclear weapon , irreversible damage to future generations through the nuclear
weapon, environmental devastation through the nuclear weapon , and irreparable
damage to neutral states through the nuclear weapon are not expressly prohibited

in international treaties. If the italicized words are deleted from the

previous sentence, no one could deny that the acts mentioned therein are
prohibited by international law. It seems specious to argue that the principle
of prohibition is defeated by the absence of particularization of the weapon.

The doctrine that the sovereign is free to do whatever statute does not
expressly prohibit is a long-exploded doctrine. Such extreme positivism in
legal doctrine has led humanity to some of its worst excesses. History has
demonstrated that power, unrestrained by principle, becomes power abused.
Black-letter formulations have their value, but by no stretch of the imagination
can they represent the totality of the law.

138/ D. Fleck, op. cit. , p. 28, basing this principle on the Martens
clause:

139/ Dias, Jurisprudence , 4th ed., 1976, p. 287.
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With specific reference to the laws of war, it would also set at nought the
words of the Martens clause, whose express terms are that, "Until a more
complete code of the laws of war has been issued, the High contracting
Parties ... declare that, in cases not included in the Regulations adopted by
them ..." (emphasis added), the humanitarian principles it sets out would apply.

Thus, by express agreement, if that indeed were necessary, the wide range
of principles of humanitarian law contained within customary international law
would be applicable to govern this matter, for which no specific provision has
yet been made by treaty.

9. The "Lotus" decision

Much of the argument based on the absence of specific illegality was
anchored to the "Lotus"  decision. In that case, the Permanent Court addressed
its inquiry to the question:

"whether or not under international law there is a principle which

would have prohibited Turkey, in the circumstances of the case before

the Court, from prosecuting Lieutenant Demons" ( P.C.1.J., Series A,
No. 10, p. 21).

In the absence of such a principle or of a specific rule to which it had
expressly consented, it was held that the authority of a State could not be
limited.

Indeed, even within the terms of the "Lotus” case, these principles become
applicable, for, in relation to the laws of war, there is the express acceptance
by the nuclear powers that the humanitarian principles of the laws of war should
apply. Apart from the nuclear powers, some other powers who have opposed a
finding of illegality before this Court (or not adopted a clear-cut position in
regard to the present Request), were also parties to the Hague Convention,
e.g., Germany, The Netherlands, ltaly and Japan.

The "Lotus" case was decided in the context of a collision on the high
seas, in time of peace, between the Lotus, flying the French flag and a vessel
flying the Turkish flag. Eight Turkish sailors and passengers died and the
French officer responsible was sought to be tried for manslaughter in the
Turkish courts. This was a situation far removed from that to which the
humanitarian laws of war apply. Such humanitarian law was already a well
established concept at the time of the "Lotus"  decision, but was not relevant to
it. It would have been furthest from the mind of the Court deciding that case
that its dictum, given in such entirely different circumstances, would be used
in an attempt to negative all that the humanitarian laws of war had built up
until that time - for the interpretation now sought to be given to the "Lotus"
case is nothing less than that it overrides even such well-entrenched principles
as the Martens clause, which expressly provides that its humanitarian principles
would apply "in cases not included in the Regulations adopted by them".

Moreover, at that time, international law was generally treated in two
separate categories - the laws of peace and the laws of wa r - a distinction well
recognized in the structure of the legal texts of that time. The principle the
“Lotus"”  court was enunciating was formulated entirely within the context of the
laws of peace.

It is implicit in "Lotus” that the sovereignty of other States should be
respected. One of the characteristics of nuclear weapons is that they violate
the sovereignty of other countries who have in no way consented to the intrusion
upon their fundamental sovereign rights, which is implicit in the use of the
nuclear weapon. It would be an interpretation totally out of context that the
“Lotus” decision formulated a theory, equally applicable in peace and war, to
the effect that a State could do whatever it pleased so long as it had not bound
itself to the contrary. Such an interpretation of "Lotus” would cast a baneful
spell on the progressive development of international law.
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It is to be noted also that just four years earlier, the Permanent Court,
in dealing with the question of state sovereignty, had observed in Nationality
Decrees Issued in Tunisia and Morocco ( Advisory Opinion, P.C.l.J., Series B,
No. 4) (1923) that the sovereignty of states would be proportionately diminished
and restricted as international law developed (pp. 121-125, p. 127, p. 130). |In
the half century that has elapsed since the "Lotus" case, it is quite evident
that international law - and the law relating to humanitarian conduct in war -
have developed considerably, imposing additional restrictions on state

sovereignty over and above those that existed at the time of the "Lotus"  case.
This Court’'s own jurisprudence in the Corfu Channel case sees customary
international law as imposing a duty on all States so to conduct their affairs

as not to injure others, even though there was no prohibition ipsissimis verbis
of the particular act which constituted a violation of the complaining nation’s

rights. This Court cannot in 1996 construe "Lotus” sO narrowly as to take the

law backward in time even beyond the Martens clause.
10. Specific Rules of the Humanitarian Law of War

There are several interlacing principles which together constitute the
fabric of international humanitarian law. Humanitarian law reveals not a
paucity, but rather an abundance of rules which both individually and
cumulatively render the use or threat of use of nuclear weapons illegal.

The rules of the humanitarian law of war have clearly acquired the status
of ius cogens , for they are fundamental rules of a humanitarian character, from
which no derogation is possible without negating the basic considerations of
humanity which they are intended to protect. In the words of Roberto Ago, the
rules of  jus cogens include:

"the fundamental rules concerning the safeguarding of peace, and
notably those which forbid recourse to force or threat of force;

fundamental rules of a humanitarian nature (prohibition of genocide,
slavery and racial discrimination, protection of essential rights of
the human person in time of peace and war ); the rules prohibiting any

infringement of the independence and sovereign equality of States; the

rules which ensure to all members of the international community the

enjoyment of certain common resources (high seas, outer space,

etc.)". 140 /

The question under consideration is not whether there is a prohibition in
peremptory terms of nuclear weapons specifically so mentioned, but whether there
are basic principles of a ius cogens nature which are violated by nuclear
weapons. If there are such principles which are of a ius cogens nature, then it
would follow that the weapon itself would be prohibited under the ius cogens
concept.

As noted at the commencement of Part lll, most of the States which support
the view that the use of nuclear weapons is lawful acknowledge that
international humanitarian law applies to their use, and that such use must
conform to its principles. Among the more important of the relevant principles
of international law are:
(8 the prohibition against causing unnecessary suffering;
(b) the principle of proportionality;

(c) the principle of discrimination between combatants and non-combatants;

140/ (1971-IlI) Recueil des Cours , p. 324, fn. 37; emphasis added. See,
also, the detailed study of various peremptory norms in the international law of
armed conflict, in Lauri Hannikainen, Peremptory Norms (Jus Cogens) in
International Law , 1988, pp. 596-715, where the author finds that many of the
principles of the humanitarian law of war are ius cogens
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(d) the obligation to respect the territorial sovereignty of non-belligerent
states;

(e) the prohibition against genocide and crimes against humanity;

() the prohibition against causing lasting and severe damage to the
environment

(g) human rights law

(@) The prohibition against causing unnecessary suffering

The Martens clause, to which reference has already been made, gave classic
formulation to this principle in modern law, when it spelt out the
impermissibility of weapons incompatible with "the laws of humanity and the
dictates of public conscience".

The prohibition against cruel and unnecessary suffering, long a part of the
general principles of humanitarian law, has been embodied in such a large number
of codes, declarations, and treaties as to constitute a firm and substantial
body of law, each document applying the general principles to a specific
situation or situations. 141 / They Iillustrate the existence of overarching
general principles transcending the™ specific instances dealt with.

The principle against unnecessary suffering has moreover been incorporated
into standard military manuals. Thus the British Manual of Military Law
by the War Office in 1916, and used in World War |, reads:

"IV The Means of Carrying on War

39. The first principle of war is that the enemy’'s powers of
resistance must be weakened and destroyed. The means that may be
employed to inflict injury on him are not however unlimited [footnote
cites Hague Rules 22, 'Belligerents have not an unlimited right as to
the choice of means of injuring the enemy’]l. They are in practice
definitely restricted by international conventions and declarations,

and also by the customary rules of warfare. And, moreover, there are
the dictates of morality, civilization and chivalry, which ought to be
obeyed.

42. It is expressly forbidden to employ arms, projectiles or material
calculated to cause unnecessary suffering [Hague Rules 23(e)]. Under
this heading might be included such weapons as lances with a barbed
head, irregularly shaped bullets, projectiles filled with broken glass

and the like; also the scoring of the surface of bullets, the filing

off the end of their hard case, and smearing on them any substance
likely to inflame or wound. The prohibition is not, however, intended
to apply to the use of explosives contained in mines, aerial

torpedoes, or hand-grenades." (Pp. 242-243.)

141/ Examples are the Lieber Code of 1863 (adopted by the United States
for the Government of Armies in the Field); the Declaration of St. Petersburg of
1868; the Hague Conventions of 1899 and 1907; the Protocol for the Prohibition
of the Use in War of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare of 1925; the Hague Rules of Air Warfare of
1923; the Nuremberg Charter of 1945; and the four Geneva Conventions of 1949.

, issued
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Such was the Manual the British forces used in World War |, long before the
principles of humanitarian warfare were as well entrenched as they now
are. 142

As early as 1862, Franz Lieber accepted the position that even military
necessity is subject to the law and usages of war, and this was incorporated in
the instructions for the army. 143 /' Modern United States War Department
Field Manuals are in strict conformity wittt the Hague Regulations and expressly
subject military necessity to "the customary and conventional laws of
war". 144 |/

The facts set out in Part Il of this Opinion are more than sufficient to
establish that the nuclear weapon causes unnecessary suffering going far beyond
the purposes of war.

An argument that has been advanced in regard to the principle regarding
"unnecessary suffering" is that, under Article 23 (e) of the 1907 Hague
Regulations, it is forbidden, "To employ arms, projectiles, or material
calculated to cause unnecessary suffering" (emphasis added). The nuclear
weapon, it is said, is not calculated to cause suffering, but suffering is
rather a part of the "incidental side effects" of nuclear weapons explosions.

This argument is met by the well-known legal principle that the doer of an act
must be taken to have intended its natural and foreseeable consequences (see
section I1.7, supra. ). It is, moreover, a literal interpretation which does

not take into account the spirit and underlying rationale of the provision - a

method of interpretation particularly inappropriate to the construction of a
humanitarian instrument. It may also be said that nuclear weapons are indeed
deployed "in part with a view to utilising the destructive effects of radiation

and fall-out". 145

(b) The principle of discrimination

The principle of discrimination originated in the concern that weapons of
war should not be used indiscriminately against military targets and civilians
alike. Non-combatants needed the protection of the laws of war. However, the
nuclear weapon is such that non-discrimination is built into its very nature. A
weapon that can flatten a city and achieve by itself the destruction caused by
thousands of individual bombs, is not a weapon that discriminates. The
radiation it releases over immense areas does not discriminate between combatant
and non-combatant, or indeed between combatant and neutral states.

Article 48 of the First Protocol of 1977 Additional to the Geneva
Conventions of 1949 repeats as a "Basic Rule" the well-accepted rule of
humanitarian law:

"In order to ensure respect for and protection of the civilian
population and civilian objects, the Parties to the conflict shall
all times distinguish between the civilian population and combatants
and between civilian objects and military objectives and accordingly
shall direct their operations only against military objectives."
(Emphasis added.)

142/ On the importance of validity of military manuals, see Singh &
Mcwhinney, op. cit. , pp. 52-53.

143/ General Orders 100, Instructions for the Government of the Armies of
the United States in the Field , S. 14,

144/ Singh & McWhinney, op. cit. , p. 59.

145/ lan Brownlie, "Some Legal Aspects of the Use of Nuclear Weapons",
(1965) 14 International and Comparative Law Quarterly , p. 445.

at
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The rule of discrimination between civilian populations and military
personnel is, like some of the other rules of ius in bello , of ancient vintage
and shared by many cultures. We have referred already to the ancient Indian
practice that Indian peasants would pursue their work in the fields, in the face
of invading armies, confident of the protection afforded them by the tradition
that war was a matter for the combatants. 146 [ This scenario, idyllic
though it may seem, and so out of tune with the brutalities of war, is a useful
reminder that basic humanitarian principles such as discrimination do not aim at
fresh standards unknown before.

The protection of the civilian population in times of armed conflict has
for long been a well established rule of international humanitarian law.
Additional Protocol | to the Geneva Convention (1949) provides by
Article 51(5 (b) ) that the "indiscriminate attacks" which it prohibits include:

"an attack which may be expected to cause incidental loss of civilian
life, injury to civilians, damage to civilian objects, or a

combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated".

So, also, Article 57(2) (b) prohibits attacks when:

"the attack may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects or a combination
thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated".

The many facets of this rule were addressed in the resolution of the
International Law Institute, passed at its Edinburgh Conference in
1969, 147 / which referred to them as prohibited by existing law as at that
date. The acts described as prohibited by existing law included the following:

"all attacks for whatsoever motive or by whatsoever means for the
annihilation of any group, region or urban centre with no possible
distinction between armed forces and civilian populations or between
military objectives and non-military objects". 148 /

"any action whatsoever designed to terrorize the civilian population”
(para. 6).

"the use of all weapons which, by their nature, affect
indiscriminately both military objectives and non-military objects, or
both armed forces and civilian populations. In particular, it
prohibits the use of weapons the destructive effect of which is so
great that it cannot be limited to specific military objectives or is
otherwise uncontrollable ..., as well as of 'blind’ weapons."

(Para. 7.)

(c) Respect for non-belligerent states

When nuclear weapons are used their natural and foreseeable consequence of
irreparable damage to non-belligerent third parties is a necessary consideration
to be taken into reckoning in deciding the permissibility of the weapon. It is
not merely a single non-belligerent state that might be irretrievably damaged,
but the entire global community of states. The uncontainability of radiation

146/ Nagendra Singh, fn. 67, supra.
147/ On the eminent juristic support for this proposition, see
Section .11 infra.
148/ (1969) 53  Annuaire de I'IDI , Vol. Il, p. 377, para. 8; Iran,

CR 95726, p. 47, fn. 45.
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extends it globally. The enormous area of damage caused by nuclear weapons, as
compared with the most powerful conventional weapons, appears from the diagram
appended to this Opinion, which is taken from WHO studies. When wind currents
scatter these effects further, it is well established by the TTAPS and other

studies that explosions in one hemisphere can spread their deleterious effects

even to the other hemisphere. No portion of the globe - and therefore no

country - could be free of these effects.

The argument of lack of intention has been addressed in this context as
well. In terms of this argument, an action directed at an enemy State is not
intended to cause damage to a third party, and if such damage in fact ensues, it
is not culpable. This argument has already been dealt with in an earlier
section of this Opinion, when it was pointed out that such an argument is
untenable (see section 111.7). The launching of a nuclear weapon is a
deliberate act. Damage to neutrals is a natural, foreseeable and, indeed,
inevitable consequence. International law cannot contain a rule of non-
responsibility which is so opposed to the basic principles of universal
jurisprudence.

(d) The prohibition against genocide 149/
The Court’s treatment of the relevance of genocide to the nuclear weapon
is, in my view, inadequate (para. 26 of the Opinion).

Nuclear weapons used in response to a nuclear attack, especially in the
event of an all-out nuclear response, would be likely to cause genocide by
triggering off an all-out nuclear exchange, as visualized in Section IV
(infra. ). Even a single "small" nuclear weapon, such as those used in Japan,
could be instruments of genocide, judging from the number of deaths they are
known to have caused. If cities are targeted, a single bomb could cause a death
toll exceeding a million. If the retaliatory weapons are more numerous, on
WHO's estimates of the effects of nuclear war, even a billion people, both of
the attacking state and of others, could be killed. This is plainly genocide
and, whatever the circumstances, cannot be within the law.

When a nuclear weapon is used, those using it must know that it will have
the effect of causing deaths on a scale so massive as to wipe out entire
populations. Genocide, as defined in the Genocide Convention (Art. II), means
any act committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such. Acts included in the definition
are killing members of the group, causing serious bodily or mental harm to
members of the group, and deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction in whole or in part.

In discussions on the definition of genocide in the Genocide Convention,
much play is made upon the words "as such". The argument offered is that there
must be an intention to target a particular national, ethnical, racial or
religious group qua such group, and not incidentally to some other act.

However, having regard to the ability of nuclear weapons to wipe out blocks of
population ranging from hundreds of thousands to millions, there can be no doubt
that the weapon targets, in whole or in part, the national group of the State at
which it is directed.

Nuremberg held that the extermination of the civilian population in whole
or in part is a crime against humanity. This is precisely what a nuclear weapon
achieves.

149/ See, further, section 111.10 () below on Human rights law.
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(e) The prohibition against environmental damage

The environment, the common habitat of all member states of the United
Nations, cannot be damaged by any one or more members to the detriment of all
others. Reference has already been made, in the context of dictates of public
conscience (section III.6, supra. ), to the fact that the principles of
environmental protection have become "so deeply rooted in the conscience of
mankind that they have become particularly essential rules of general

international law". 150 [/ The International Law Commission has indeed
classified massive pollutiomof the atmosphere or of the seas as an
international crime. 151 | These aspects have been referred to earlier.

Environmental law incorporates a number of principles which are violated by
nuclear weapons. The principle of intergenerational equity and the common
heritage principle have already been discussed. Other principles of
environmental law, which this Request enables the Court to recognize and use in
reaching its conclusions, are the precautionary principle, the principle of
trusteeship of earth resources, the principle that the burden of proving safety
lies upon the author of the act complained of, and the "polluter pays
principle”, placing on the author of environmental damage the burden of making
adequate reparation to those affected. 152 /  There have been juristic
efforts in recent times to formulate what have beerr described as "principles of
ecological security " - a process of norm creation and codification of
environmental law which has developed under the stress of the need to protect
human civilization from the threat of self-destruction.

One writer, 153 / in listing eleven such principles, includes among them
the "Prohibition of Ecotogical Aggression”, deriving this principle inter alia
from such documents as the 1977 Convention on the Prohibition of Military or any
other Hostile Use of Environmental Modification Techniques which entered into
force on 5 October 1978 (1108 UNTS p. 151), and the United Nations General
Assembly resolution "Historical responsibility of States for the preservation of
nature for present and future generations" (GA Res. 35/8 of 30 October 1980).

The same writer points out that, "Under Soviet (now Russian) legal
doctrine, the deliberate and hostile modification of the environment - ecocide -
is unlawful and considered an international crime". 154 /

Another writer, drawing attention to the need for a co-ordinated,
collective response to the global environmental crisis and the difficulty of
envisioning such a response, observes:

150/ Report of the International Law Commission on the work of its
28th Session, Yearbook of the International Law Commission , 1976, Vol. II,
Part II, p. 109, para. 33.

151/ Draft Article 19(3) (d) on "State Responsibility" of the International
Law Commission, ibid. , p. 96.

152/ See the references to these principles in my Dissenting Opinion in
Request Tor an Examination of the Situation in accordance with Paragraph 63 of
the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand V.
France) Case, I.C.J. Reports 1995 , pp. 339-347..

153/ A. Timoshenko, "Ecological Security: Global Change Paradigm”, (1990)
1 Columbia Journal of International Environmental Law and Policy , p. 127.

154/ Timoshenko, supra.
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"But circumstances are forcing just such a response; if we cannot
embrace the preservation of the earth as our new organizing principle,
the very survival of our civilization will be in doubt." 155
Here, forcefully stated, is the driving force behind today’'s environmental
law - the "new organizing principle" of preservation of the earth, without which
all civilization is in jeopardy.

A means already at work for achieving such a co-ordinated collective
response is international environmental law, and it is not to be wondered at
that these basic principles ensuring the survival of civilization, and indeed of
the human species, are already an integral part of that law.

The same matter is put in another perspective in an outstanding study,
already referred to:

"The self-extinction of our species is not an act that anyone

describes as sane or sensible; nevertheless, it is an act that,

without quite admitting it to ourselves, we plan in certain

circumstances to commit. Being impossible as a fully intentional act,

unless the perpetrator has lost his mind, it can come about only

through a kind of inadvertence - as a ’'side effect’ of some action

that we do intend, such as the defense of our nation, or the defense

of liberty, or the defense of socialism, or the defense of whatever

else we happen to believe in. To that extent, our failure to

acknowledge the magnitude and significance of the peril is a necessary

condition for doing the deed. We can do it only if we don’t quite

know what we're doing. If we did acknowledge the full dimensions of

the peril, admitting clearly and without reservation that any use of

nuclear arms is likely to touch off a holocaust in which the

continuance of all human life would be put at risk, extinction would

at that moment become not only 'unthinkable’ but also

undoable." 156 /

These principles of environmental law thus do not depend for their validity
on treaty provisions. They are part of customary international law. They are
part of the sine qua non for human survival.

Practical recognitions of the principle that they are an integral part of
customary international law are not difficult to find in the international
arena. Thus, for example, the Security Council, in resolution 687 of 1991,
referred to Irag’s liability "under international law .. for environmental
damage" resulting from the unlawful invasion of Kuwait. This was not a
liability arising under treaty, for lraq was not a party to either the
1977 ENMOD Convention, nor the 1977 Protocols, nor any other specific treaty
dealing expressly with the matter. Iraq’s liability to which the Security
Council referred in such unequivocal terms was clearly a liability arising under

customary international law. 157 /
155/ A. Gore, Earth in the Balance: Ecology and the Human Spirit , 1992,
p. 295, cited in Guruswamy, Palmer and Weston, International Environmental Law

and World Order , 1994, p. 264.
156/ Jonathan Schell, The Fate of the Earth , 1982, p. 186.

157/ A submission to this effect was made by the Solomon Islands in the
hearings before the Court - Sands, CR 95/32, p. 71.
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Nor are these principles confined to either peace or war, but cover both
situations, for they proceed from general duties, applicable alike in peace and
war. 158 /

The basic principle in this regard is spelt out by Article 35(3) of the
1977 Additional Protocol | to the Geneva Convention in terms prohibiting:

"methods or means of warfare which are intended, or may be expected,
to cause widespread, long-term and severe damage to the natural
environment".

Article 55 prohibits:
"the use of methods or means of warfare which are intended or may be

expected to cause such damage to the natural environment and thereby
to prejudice the health or survival of the population”.

The question is not whether nuclear weapons were or were not intended to be

covered by these formulations. It is sufficient to read them as stating
undisputed principles of customary international law. To consider that these
general principles are not explicit enough to cover nuclear weapons, or that
nuclear weapons were designedly left unmentioned and are therefore not covered,
or even that there was a clear understanding that these provisions were not
intended to cover nuclear weapons, is to emphasize the incongruity of

prohibiting lesser weapons of environmental damage, while leaving intact the
infinitely greater agency of causing the very damage which it was the rationale
of the treaty to prevent.

If there are general duties arising under customary international law, it
clearly matters not that the various environmental agreements do not
specifically refer to damage by nuclear weapons. The same principles apply
whether we deal with belching furnaces, leaking reactors or explosive weapons.
The mere circumstance that coal furnaces or reactors are not specifically
mentioned in environmental treaties cannot lead to the conclusion that they are
exempt from the incontrovertible and well established standards and principles
laid down therein.

Another approach to the applicability of environmental law to the matter
before the Court is through the principle of good neighbourliness, which is both
impliedly and expressly written into the United Nations Charter. This principle
is one of the bases of modern international law, which has seen the demise of
the principle that sovereign states could pursue their own interests in splendid
isolation from each other. A world order in which every sovereign state depends

on the same global environment generates a mutual interdependence which can only

be implemented by co-operation and good neighbourliness.

The United Nations Charter spells this out as "the general principle of
good-neighbourliness, due account being taken of the interests and well-being of
the rest of the world, in social, economic, and commercial matters" (Art. 74).

A course of action that can destroy the global environment will take to its
destruction not only the environment, but the social, economic and commercial
interests that cannot exist apart from that environment. The Charter's express
recognition of such a general duty of good neighbourliness makes this an
essential part of international law.

This Court, from the very commencement of its jurisprudence, has supported
this principle by spelling out the duty of every State not to "allow knowingly
its territory to be used for acts contrary to the rights of other States" (
Channel, I.C.J. Reports 1949 , p. 22).

158/ See, for example, the phraseology of Principle 21 of the Stockholm
Declarafion and Principle 2 of the Rio Declaration, referring to the duties of
States to prevent damage to the environment of other States.

Corfu
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The question of State responsibility in regard to the environment is dealt
with more specifically in my Dissenting Opinion on the WHO Request, and that
discussion must be regarded as supplementary to the discussion of environmental
considerations in this Opinion. As therein pointed out, damage to the
environment caused by nuclear weapons is a breach of State obligation, and this
adds another dimension to the illegality of the use or threat of use of nuclear
weapons.

(H Human rights law 159/

This Opinion has dealt in Section IIl.3 with the ways in which the
development of human rights in the post-war years has made an impact on
"considerations of humanity and "dictates of public conscience".

Concentrating attention more specifically on the rights spelt out in the
Universal Declaration of Human Rights, it is possible to identify the right to
dignity (Preamble and Art. 1), the right to life, the right to bodily security
(Art. 3), the right to medical care (Art. 25(1)), the right to marriage and
procreation (Art. 16(1)), the protection of motherhood and childhood
(Art. 25(2)), and the right to cultural life (Art. 27(1)), as basic human rights
which are endangered by nuclear weapons.

It is part of established human law doctrine that certain rights are non-
derogable in any circumstances. The right to life is one of them. It is one of
the rights which constitute the irreducible core of human rights.

The preamble to the Declaration speaks of recognition of the inherent
dignity of all members of the human family as the foundation of freedom, justice
and peace in the world. Article 1 follows this up with the specific averment
that "All human beings are born free and equal in dignity and rights".

Article 6 states that everyone has the right to recognition everywhere as a
person before the law. The International Covenant on Civil and Political Rights
made this right more explicit and imposed on States the affirmative obligation

of protecting it by law. Article 6(i) states, "Every human being has the

inherent right to life. This right shall be protected by law". States parties

to the Covenant expressly assumed the responsibility to implement the provisions
of the Covenant.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (1950, Art. 2) and the American Convention of Human Rights (1969,
Art. 4) likewise confirm the right to life. It is one of the non-derogable
rights and an integral part of the irreducible core of human rights.

It has been argued that the right to life is not an absolute right and that
the taking of life in armed hostilities is a necessary exception to this
principle. However, when a weapon has the potential to kill between one million
and one billion people, as WHO has told the Court, human life becomes reduced to
a level of worthlessness that totally belies human dignity as understood in any
culture. Such a deliberate action by an State is, in any circumstances
whatsoever, incompatible with a recognition by it of that respect for basic
human dignity on which world peace depends, and respect for which is assumed on
the part of all member States of the United Nations.

This is not merely a provision of the Universal Declaration on Human Rights
and other human rights instruments, but is fundamental Charter law as enshrined
in the very preamble to the United Nations Charter, for one of the ends to which
the United Nations is dedicated is "to reaffirm faith in fundamental human
rights, in the dignity and worth of the human person" (emphasis added). No
weapon ever invented in the long history of man’s inhumanity to man has so
negatived the dignity and worth of the human person as has the nuclear bomb.

159/ See, also, Section III.6, supra.
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Reference should also be made to the General Comment of the United Nations

Human Rights Committee entitled "The Right to Life and Nuclear Weapons" 160 /
which endorsed the view of the General Assembly that the right to life is —
especially pertinent to nuclear weapons. 161 / Stating that nuclear weapons

are among the greatest threats to life and the right—to life, it carried its
view of the conflict between nuclear weapons and international law so far as to
propose that their use should be recognized as crimes against humanity.

All of these human rights follow from one central righ t - a right described
by René Cassin as "the right of human beings to exist" (CR 95/32, p. 64, and see
fn. 20). This is the foundation of the elaborate structure of human rights that
has been painstakingly built by the world community in the post-war years.

Any endorsement of the legality of the use, in any circumstances
whatsoever, of a weapon which can snuff out life by the million would tear out
the foundations beneath this elaborate structure which represents one of the
greatest juristic achievements of this century. That structure, built upon one
of the noblest and most essential concepts known to the law, cannot
theoretically be maintained if international law allows this right to any State.

It could well be written off the books.

11. Juristic Opinion

It would be correct to say that the bulk of juristic opinion is of the view
that nuclear weapons offend existing principles of humanitarian law. Juristic
opinion is an important source of international law and there is no room in this
Opinion for a citation of all the authorities. It will suffice, for present
purposes, to refer to a resolution already noted in an earlier part of this
discussion - the resolution adopted by the Institute of International Law in
1969, at its Edinburgh Session, at a time when juristic writing on nuclear arms
had not reached its present level of intensity and was in fact quite scarce.

The finding of the Institute, already cited (see section I11.10 b) ,
supra. ), that existing international law prohibits, in particular, the use of
weapons whose destructive effect "is so great that it cannot be limited to
specific military objectives or is otherwise uncontrollable ..., as well as of
'blind’ weapons", 162 / was adopted by 60 votes, with one against and two
abstentions. Those voting in favour included Charles De Visscher, Lord McNair,
Roberto Ago, Suzanne Bastid, Erik Castrén, Sir Gerald Fitzmaurice,

Wilfred Jenks, Sir Robert Jennings, Charles Rousseau, Grigory Tunkin, Sir

Humphrey Waldock, José Maria Ruda, Oscar Schachter and Kotaro Tanaka, to select
a few from an illustrious list of the most eminent international lawyers of the

time.

12. The 1925 Geneva Gas Protocol
Quite independently of the various general principles that have been

invoked in the discussion thus far, there is a conventional basis on which it
has been argued that nuclear weapons are illegal. It is for this reason that |

have voted against paragraph 2(B) of the dispositif which holds that there is
not, in conventional international law, a comprehensive and universal
prohibition of the threat or use of nuclear weapons as such. | refer, in

particular, to the Protocol for the Prohibition of the Use in War of
Asphyxiating, Poisonous or Other Gases and of Bacteriological Methods of
Warfare, June 17, 1925 (commonly referred to as the Geneva Gas Protocol). It is

160/ Gen. C 14/23, reproduced in M. Nowak, United Nations Covenant on
Civil and Political Rights , 1983, p. 861.

161/ GA Res. 38/75, "Condemnation of Nuclear War", first operative
paragraph.

162/ (1969) 53  Annuaire de I'IDI , Vol. Il, p. 377, para. 7.
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so comprehensive in its prohibition that, in my view, it clearly covers nuclear

weapons, which thus become the subject of conventional prohibition. There is
considerable scholarly opinion favouring this view. 163 !/ Moreover, if
radiation is a poison, it is caught up also by the prohibition on -poison weapons
contained in Article 23 (a) of the Hague Regulations. The rule against poisonous
weapons has indeed been described as "The most time-honoured special prohibition

on the subject of weapons and instruments of war". 164 / It is a rule
recognized from the remotest historical periods and in a wide spread of

cultures.

The Geneva Gas Protocol was drafted in very wide terms. It prohibits "the
use in war of asphyxiating, poisonous , or other gases and of all analogous
liquids, materials or devices " (emphasis added).

If this Protocol is to be applicable to nuclear weapons, it must be shown:
(1) that radiation is poisonous ; and
(2) that it involves the contact of materials with the human body.

If both these questions are answered in the affirmative, the damage to the
human body caused by radiation would be covered by the terms of the Protocol.

(i) Is radiation poisonous?

Poison is generally defined as a substance which, of its own force, damages
health on contact with or absorption by the body. 165 /' The discussion of
the effects of radiation in Section 1.3 (e) above camrleave one in no doubt that
the effects of radiation are that it destroys life or damages the functions of
the organs and tissues.

163/ See Burns H. Weston, op. cit. , p. 241; E. Castrén, The Present Law of
War and Neutrality , 1954, p. 207; G. Schwarzenberger, The Legality of Nuclear
Weapons, 1958, pp. 37-38; N. Singh, Nuclear Weapons and International Law , 1959,
pp. 162-166; Falk, Meyrowitz and Sanderson, "Nuclear Weapons and International
Law", (1980) 20 Indian Journal of International Law , p. 563; Julius Stone, Legal
Controls of International Conflict , 1954, p. 556; Spaight, Air Power and War
Rights , 3rd ed., 1947, pp. 275-276; H. Lauterpacht (ed.) in Oppenheim’s
International Law , Vol. 2, 7th ed., 1952, p. 348.

164/ Singh & McWhinney, op. cit. , p. 120.

165/ The McGraw-Hill Dictionary of Scientific and Technical Terms defines
poison as "A substance that in relatively small doses has an action that either
destroys life or impairs seriously the functions of organs and tissues."
(2nd ed., 1978, p. 1237.) The definition of poison in the Oxford English
Dictionary is that poison is:

"Any substance which, when introduced to or absorbed by a living
organism, destroys life or injures health, irrespective of mechanical
means or direct thermal changes. Particularly applied to a substance
capable of destroying life by rapid action, and when taken in a small
quantity. Fig. phr. to hate like poison.

But the more scientific use is recognized in the phrase slow
poison , indicating the accumulative effect of a deleterious drug or
agent taken for a length of time." (Vol. Xll, p. 2, 1989 ed.)
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Schwarzenberger points out that if introduced into the body in sufficiently
large doses, radiation produces symptoms indistinguishable from
poisoning. 166 /

Once it is established that radioactive radiation is a poison, it is also
covered by the prohibition on poison weapons contained in the Hague Regulations
already referred to. It poisons, indeed in a more insidious way than poison
gas, for its effects include the transmission of genetic disorders for
generations.

The NATO countries have themselves accepted that poisoning is an effect of
nuclear weapons, for Annex Il to the Protocol on Arms Control of the Paris
Agreements of 23 October 1954, on the accession of the Republic of Germany to
the North Atlantic Treaty, defines a nuclear weapon as any weapon:

"designed to contain or utilise, nuclear fuel or radioactive isotopes

and which, by explosion or other uncontrolled nuclear

transformation ... is capable of mass destruction, mass injury or mass
poisoning " (Emphasis added).

(i) Does radiation involve contact of the body with "materials"?

The definitions of poison speak of it in terms of its being a "substance".
The Geneva Gas Protocol speaks of "materials" which are poisonous. It is
necessary therefore to know whether radiation is a "substance" or a "material",
or merely a ray such as a light ray which, when it impinges on any object, does
not necessarily bring a substance or material in contact with that object. If
it is the former, it would satisfy the requirements of the Geneva Gas Protocol.

The definition of "radioactive” in the Shorter Oxford Dictionary is as
follows: "Capable (as radium) of emitting spontaneously rays consisting of
material particles travelling at high velocities". 167 /
Scientific discussions 168 / draw a distinction between the spectrum of
electromagnetic radiations that have—zero mass when (theoretically) at rest,
such as radio waves, microwaves, infrared rays, visible light, ultraviolet rays,
x-rays, and gamma rays, and the type of radiation that includes such particles
as electrons, protons and neutrons which have mass. When such forms of
particulate matter travel at high velocities, they are regarded as radiation.

The ionizing radiation caused by nuclear weapons is of the latter kind. It
consists inter alia of a stream of particles 169 / coming into contact with
the human body and causing damage to tissues. In otfter words, it is a material
substance that causes damage to the body and cannot fall outside the prohibition
of poisonous weapons prohibited by the Geneva Gas Protocol.

166/ The Legality of Nuclear Weapons , 1958, p. 35. He remarks very
severely that they "inflict death or serious damage to health in, as Gentili
would have put it, a manner more befitting demons than civilised human beings".
The reference is to Gentili's observation that, though war is struggle between
men, the use of such means as poison makes it "a struggle of demons" ( De Jure
Belli Libri Tres (1612), Book II, Ch. VI, p. 161, tr. J.C. Rolfe.

167/ 3rd ed., 1987, Vol. Il, p. 1738.

168/ See Encyclopedia Britannica Macropaedia , Vol. 26, pp. 471 ff. on
"Radiafion".
169/ The definitions of radiation in the McGraw-Hill Dictionary of Physics

and Mathematics (1978, p. 800) is "a stream of particles, ... or high energy
photons, or a mixture of these".
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The question whether radiation is a "material” seems thus beyond doubt. In
the words of Schwarzenberger:

"the words ’'all analogous liquids, materials or devices’ are so
comprehensively phrased as to include any weapons of an analogous
character, irrespective of whether they were known or in use at the

time of the signature of the Protocol. If the radiation and fall-out

effects of nuclear weapons can be likened to poison, all the more can

they be likened to poison gas ..." 170 /

There has been some discussion in the literature of the question whether
the material transmitted should be in gaseous form as the provision in question
deals with materials "analogous" to gases. It is to be noted in the first place
that the wording of the provision itself takes the poisons out of the category
of gases because it speaks also of analogous liquids , materials , and even
devices. However, even in terms of gases , it is clear that the distinction
between solids, liquids and gases has never been strictly applied in military
terminology to the words "gas". As Singh and McWhinney point out, in strict
scientific language, mustard gas is really a liquid and chlorine is really a
gas, but in military terminology both are categorized as gas. 171 /

The case that nuclear weapons are covered by the Geneva Gas Protocol seems
therefore to be irrefutable. Further, if indeed radioactive radiation
constitutes a poison, the prohibition against it would be declaratory of a
universal customary law prohibition which would apply in any event whether a
State is party or not to the Geneva Protocol of 1925. 172 /

Yet another indication, available in terms of the Geneva Gas Protocol, is
that the word "devices" would presumably cover a nuclear bomb, irrespective of
the question whether radiation falls within the description of "analogous
materials".

Nuclear weapons, being unknown at the time of the documents under
consideration, could not be more specifically described, but are covered by the
description and intent of the Protocol and the Hague Regulations.

It has been submitted by the United States that:

"This prohibition was not intended to apply, and has not been
applied, to weapons that are designed to Kill or injure by other
means, even though they may create asphyxiating or poisonous
byproducts." (Written Statement, p. 25.)

If, in fact, radiation is a major by-product of a nuclear weapon - as indeed it

is - it is not clear on what jurisprudential principle an exemption can thus be
claimed from the natural and foreseeable effects of the use of the weapon. Such
"by-products” are sometimes described as collateral damage but, collateral or
otherwise, they are a major consequence of the bomb and cannot in law be taken
to be unintended, well known as they are.

Besides, such an argument involves the legally unacceptable contention that
if an act involves both legal and illegal consequences, the former justify or
excuse the latter.

170/ Op. cit. , p. 38.
171/ Op. cit. , p. 126.

172/ See, to this effect, Schwarzenberger, op. cit. , pp. 37-38, in
relation 10 chemical and bacteriological weapons.
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13. Article 23 (a) of the Hague Regulations

The foregoing discussion demonstrates that radiation is a poison. Using
the same line of reasoning, it follows that there is also a clear contravention
of Article 23 (a) of the Hague Regulations which frames its prohibition in
unequivocal terms. 173 /' No extended discussion is called for in this
context, and it is well actepted that the categorical prohibition against
poisoning therein contained is one of the oldest and most widely recognized laws
of war. Since "the universally accepted practice of civilised nations has
regarded poison as banned", the prohibition contained in Article 23 (a) has been
considered as hinding even on States not parties to this conventional provision.

"Thus, apart from purely conventional law, the customary position
based on the general principles of law would also bar the use in
warfare of poisonous substances as not only barbarous, inhuman and
uncivilised, but also treacherous." 174 /

v SELF-DEFENCE

Self-defence raises probably the most serious problems in this case. The
second sentence in paragraph 2(E) of the dispositif states that, in the current
state of international law and of the elements of fact at its disposal, the
Court cannot conclude definitively whether the threat or use of nuclear weapons
would be lawful or unlawful in an extreme circumstance of self-defence, in which
the very survival of a state would be at stake. | have voted against this
clause as | am of the view that the threat or use of nuclear weapons would not
be lawful in any circumstances whatsoever, as it offends the fundamental
principles of the ius in bello . This conclusion is clear and follows inexorably
from well-established principles of international law.

If a nation is attacked, it is clearly entitled under the United Nations
Charter to the right of self-defence. Once a nation thus enters into the domain

of the Jus in bello , the principles of humanitarian law apply to the conduct of
self-defence, just as they apply to the conduct of any other aspect of military
operations. We must hence examine what principles of the ius in bello apply to
the use of nuclear weapons in self-defence.

The first point to be noted is that the use of force in self-defence (which
is an undoubted right) is one thing and the use of nuclear weapons in self-

defence is another. The permission granted by international law for the first
does not embrace the second, which is subject to other governing principles as
well.

All of the seven principles of humanitarian law discussed in this Opinion
apply to the use of nuclear weapons in self-defence, just as they apply to their
use in any aspect of war. Principles relating to unnecessary suffering,
proportionality, discrimination, non-belligerent states, genocide, environmental
damage and human rights would all be violated, no less in self-defence than in
an open act of aggression. The ius in bello covers all use of force, whatever
the reasons for resort to force. There can be no exceptions, without violating
the essence of its principles.

The state subjected to the first attack could be expected to respond in
kind. After the devastation caused by a first attack, especially if it be a
nuclear attack, there will be a tendency to respond with any nuclear firepower
that is available.

Robert McNamara, in dealing with the response to initial strikes, states:

173/ See Singh & McWhinney, op. cit. , pp. 127 and 121.

174/ Singh & McWhinney, ibid. , p. 121.
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"But under such circumstances, leaders on both sides would be
under unimaginable pressure to avenge their losses and secure the
interests being challenged. And each would fear that the opponent
might launch a larger attack at any moment. Moreover, they would both
be operating with only partial information because of the disruption
to communications caused by the chaos on the battlefield (to say
nothing of possible strikes against communication facilities). Under
such conditions, it is highly likely that rather than surrender, each
side would launch a larger attack, hoping that this step would bring
the action to a halt by causing the opponent to capitulate." 175 /

With such a response, the clock would accelerate towards global
catastrophe, for a counter-response would be invited and, indeed, could be
automatically triggered off.

It is necessary to reiterate here the undoubted right of the state that is
attacked to use all the weaponry available to it for the purpose of repulsing
the aggressor. Yet this principle holds only so long as such weapons do not
violate the fundamental rules of warfare embodied in those rules . Within these
constraints, and for the purpose of repulsing the enemy, the full military power
of the state that is attacked can be unleashed upon the aggressor. While this
is incontrovertible, one has yet to hear an argument in any forum, or a
contention in any academic literature, that a nation attacked, for example, with
chemical or biological weapons is entitled to use chemical or biological weapons
in self-defence, or to annihilate the aggressor's population. It is strange
that the most devastating of all the weapons of mass destruction can be
conceived of as offering a singular exception to this most obvious conclusion
following from the bedrock principles of humanitarian law.

That said, a short examination follows of the various principles of
humanitarian law which could be violated by self-defence.

1. Unnecessary suffering

The harrowing suffering caused by nuclear weapons, as outlined earlier in
this Opinion, is not confined to the aggressive use of such weapons. The
lingering sufferings caused by radiation do not lose their intensity merely
because the weapon is used in self-defence.

2. Proportionality/Error

The principle of proportionality may on first impressions appear to be
satisfied by a nuclear response to a nuclear attack. Yet, viewed more
carefully, this principle is violated in many ways. As France observed:

"The assessment of the necessity and proportionality of a
response to attack depends on the nature of the attack, its scope, the
danger it poses and the adjustment of the measures of response to the
desired defensive purpose." (CR 95/23, pp. 82-83.)

For these very reasons, precise assessment of the nature of the appropriate
and proportionate response by a nation stricken by a nuclear attack becomes
impossible. 176 / If one speaks in terms of a nuclear response to a nuclear
attack, that nuctear response will tend, as already noted, to be an all-out
nuclear response which opens up all the scenarios of global armageddon which are
so vividly depicted in the literature relating to an all-out nuclear exchange.

175/ McNamara, op. cit. , pp. 71-72.

176/ On this, see further Section 1.3 (n) , supra. , and Section VII.6
infra.



-233-

Moreover, one is here speaking in terms of measurement - measurement of the
intensity of the attack and the proportionality of the response. But one can
measure only the measurable. With nuclear war, the quality of measurability
ceases. Total devastation admits of no scales of measurement. We are in
territory where the principle of proportionality becomes devoid of meaning.

It is relevant also, in the context of nuclear weapons, not to lose sight
of the possibility of human error. However carefully planned, a nuclear
response to a nuclear attack cannot, in the confusion of the moment, be finely
graded so as to assess the strength of the weapons of attack, and to respond in
like measure. Even in the comparatively tranquil and leisured atmosphere of
peace, error is possible, even to the extent of unleashing an unintentional
nuclear attack. This has emerged from studies of unintentional nuclear
war. 177 / The response, under the stress of nuclear attack, would be far
more prone to accident.

According to the Bulletin of the Atomic Scientists

"Top decision-makers as well as their subordinate information
suppliers rely on computers and other equipment which have become even
more complex and therefore more vulnerable to malfunction. Machine
failures or human failures or a combination of the two could, had they
not been discovered within minutes, have caused unintended nuclear war
in a number of reported cases." 178 /

The result would be all-out nuclear war.

Here again there is confirmation from statesmen, who have had much
experience in matters of foreign and military policy, that all-out nuclear war
is likely to ensue. Robert McNamara observes:

"It is inconceivable to me, as it has been to others who have
studied the matter, that 'limited’ nuclear wars would remain limited -
any decision to use nuclear weapons would imply a high probability of
the same cataclysmic consequences as a total nuclear
exchange." 179 /

Former Secretary of State, Dr. Kissinger, has also written to the same
effect:

"Limited war is not simply a matter of appropriate military
forces and doctrines. It also places heavy demands on the discipline
and subtlety of the political leadership and on the confidence of the
society in it. For limited war is psychologically a much more complex
problem than all-out war. ... An all-out war will in all likelihood be
decided so rapidly - if it is possible to speak of decision in such a
war - and the suffering it entails will be so vast as to obscure
disputes over the nuances of policy." 180 /

He proceeds to observe:

"Limited nuclear war is not only impossible, according to this
line of reasoning, but also undesirable. For one thing, it would
cause devastation in the combat zone approaching that of thermonuclear

177/ For example, Risks of Unintentional Nuclear War , United Nations
Institute of Disarmament Research (UNIDIR), 1982.

178/ June 1982, Vol. 38, p. 68.
179/ Op. cit. , p. 72.

180/ Henry Kissinger, Nuclear Weapons and Foreign Policy , 1957, p. 167.
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war in severity. We would, therefore, be destroying the very people

we were seeking to protect.” 181

It is thus no fanciful speculation that the use of nuclear weapons in self
defence would result in a cataclysmic nuclear exchange. That is a risk which
humanitarian law would consider to be totally unacceptable. It is a risk which
no legal system can sanction.

3. Discrimination

As already observed earlier in this Opinion, nuclear weapons violate the
principle of discrimination between armed forces and civilians. True, other
weapons also do, but the intensity of heat and blast, not to speak of radiation,
are factors which place the nuclear weapon in a class apart from the others.
When one speaks of weapons that count their victims by hundreds of thousands, if
not millions, principles of discrimination ceases to have any legal relevance.

4, Non-belligerent states

One of the principal objections to the use of nuclear weapons in self-
defence occurs under this head.

Self-defence is a matter of purely internal jurisdiction only if such
defence can be undertaken without clearly causing damage to the rights of non-
belligerent states. The moment a strategy of self-defence implies damage to a
non-belligerent third party, such a matter ceases to be one of purely internal
jurisdiction. It may be that the act of self-defence inadvertently and
unintentionally causes damage to a third State. Such a situation is
understandable and sometimes does occur, but that is not the case here.

5. Genocide

The topic of genocide has already been covered. 182 | Self defence,
which will, as shown in the discussion on proportionality, result imait
probability in all-out nuclear war, is even more likely to cause genocide than
the act of launching an initial strike. If the killing of human beings, in
numbers ranging from a million to a billion, does not fall within the definition
of genocide, one may well ask what will.

No nation can be seen as entitled to risk the destruction of civilization
for its own national benefit.

6. Environmental damage

Similar considerations exist here, as in regard to genocide. The
widespread contamination of the environment may even lead to a nuclear winter
and to the destruction of the eco-system. These results will ensue equally,
whether the nuclear weapons causing them are used in aggression or in self-
defence.

International law relating to the environment, in so far as it concerns
nuclear weapons, is dealt with at greater length in my Dissenting Opinion on the
World Health Organization Request, and the discussion in that Opinion should be
considered as supplementary to the above discussion.

181/ Ibid. , p. 175.

182/ See Section 111.10 (d) , supra.
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7. Human rights

All the items of danger to human rights as recounted earlier in this
Opinion would be equally operative whether the weapons are used in aggression or
in self-defence.

* * *

The humanitarian principles discussed above have long passed the stage of
being merely philosophical aspirations. They are the living law and represent
the highwatermark of legal achievement in the difficult task of imposing some
restraints on the brutalities of unbridled war. They provide the groundrules
for military action today and have been forged by the community of nations under
the impact of the sufferings of untold millions in two global cataclysms and
many smaller wars. As with all legal principles, they govern without
distinction all nations great and small.

It seems difficult, with any due regard to the consistency that must
underlie any credible legal system, to contemplate that all these hard-won
principles should bend aside in their course and pass the nuclear weapon by,
leaving that unparalleled agency of destruction free to achieve on a magnified
scale the very evils which these principles were designed to prevent.

* % *

Three other aspects of the argument before the Court call for brief mention
in the context of self-defence.

The United Kingdom relied (Written Statement, para. 3.40) on a view
expressed by Judge Ago in his addendum to the Eighth Report on State
Responsibility, to the effect that:

"The action needed to halt and repulse the attack may well have

to assume dimensions disproportionate to those of the attack suffered.

What matters in this respect is the result to be achieved by the

'defensive’ action, and not the forms, substance and strength of the

action itself." 183 /

Ago is here stressing that the defensive action must always be related to
its purpose, that of halting and repelling the attack. As he observes, in the
same paragraph:

"The requirement of the proportionality of the action taken in
self-defence ... concerns the relationship between that action and its
purpose, namely, ... that of halting and repelling the attack."

(Emphasis added.)

That purpose is to halt and repulse the attack, not to exterminate the
aggressor, or to commit genocide of its population. His reference to forms,
substance and strength is expressly set out by him, within the context of this
purpose, and cannot be read as setting at nought all the other requirements of
humanitarian law such as those relating to damage to neutral states, unnecessary
suffering, or the principle of discrimination. The statement of so eminent a
jurist cannot be read in the sense of neutralizing the classic and irreducible
requirements of the ius in bello - requirements which, moreover, had received
massive endorsement from the Institute of International Law over which he was
later to preside with such distinction. The Edinburgh Session of 1969 adopted
by a majority of 60 to 1, with 2 abstentions, the resolution 184 /

183/ Yearbook of the International Law Commission , 1980, Vol. II, Part I,
p. 69, para. 121.

184/ Already noted in Section IIl.11, supra.
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prohibiting weapons affecting indiscriminately both military and non-military
objects, both armed forces and civilian populations, and weapons designed to
terrorize the civilian population. Ago himself was a member of that majority.

The second submission calling for attention is the suggestion that Security
Council resolution 984(1995) (UK Written Statement, para. 3.42 and Annex D) in
some way endorses the view that the use of nuclear weapons, in response to an
armed attack, should not be regarded as necessarily unlawful.

A careful perusal of the resolution shows that it reassures the non-
nuclear-weapon States that the Security Council and the nuclear-weapon States
will act immediately in the event that such States are victims of nuclear

aggression. It avoids any mention whatsoever of the measures to be adopted to
protect the victim. Had such been the intention, and had such use of nuclear
weapons been legal, this was the occasion par excellence for the Security

Council to have said so.

For the sake of completeness, it should here be pointed out that, even if
the Security Council had expressly endorsed the use of such weapons, it is this
Court which is the ultimate authority on questions of legality, and that such an
observation, even if made, would not prevent the Court from making its
independent pronouncement on this matter.

The third factor calling for mention is that much of the argument of those

opposing illegality seems to blur the distinction between the ius ad bellum and
the Jus in bello . Whatever be the merits or otherwise of resorting to the use

of force (the province of the ius ad bellum ), when once the domain of force is
entered, the governing law in that domain is the ius in bello . The humanitarian

laws of war take over and govern all who participate, assailant and victim
alike. The argument before the Court has proceeded as though, once the self-
defence exception to the use of force comes into operation, the applicability of

the Jus in bello falls away. This supposition is juristically wrong and

logically untenable. The reality is, of course, that while the ius ad bellum
only opens the door to the use of force (in self-defence or by the Security

Council), whoever enters that door must function subject to the ius in bello

The contention that the legality of the use of force justifies a breach of
humanitarian law is thus a total non-sequitur.

* * *

Upon a review therefore, no exception can be made to the illegality of the
use of nuclear weapons merely because the weapons are used in self-defence.

Collective self-defence, where another country has been attacked, raises
the same issues as are discussed above.

Anticipatory self-defence - the pre-emptive strike before the enemy has
actually attacked - cannot legally be effected by a nuclear strike, for a first
strike with nuclear weapons would axiomatically be prohibited by the basic
principles already referred to. In the context of non-nuclear weaponry, all the
sophistication of modern technology and the precise targeting systems now
developed would presumably be available for this purpose.

\ SOME GENERAL CONSIDERATIONS
1. Two philosophical perspectives

This Opinion has set out a multitude of reasons for the conclusion that the
resort to nuclear weapons for any purpose entails the risk of the destruction of
human society, if not of humanity itself. It has also pointed out that any rule
permitting such use is inconsistent with international law itself.

Two philosophical insights will be referred to in this section - one based
on rationality, and the other on fairness.
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In relation to the first, all the postulates of law presuppose that they
contribute to and function within the premiss of the continued existence of the
community served by that law. Without the assumption of that continued
existence, no rule of law and no legal system can have any claim to validity,
however attractive the juristic reasoning on which it is based. That taint of
invalidity affects not merely the particular rule. The legal system, which
accommodates that rule, itself collapses upon its foundations, for legal systems
are postulated upon the continued existence of society. Being part of society,
they must themselves collapse with the greater entity of which they are a part.
This assumption, lying at the very heart of the concept of law, often recedes
from view in the midst of the nuclear discussion.

Without delving in any depth into philosophical discussions of the nature
of law, it will suffice for present purposes to refer briefly to two tests
proposed by two preeminent thinkers about justice of the present era -

H.L.A. Hart and John Rawils.

Hart, a leading jurist of the positivistic school, has, in a celebrated
exposition of the minimum content of natural law, formulated this principle
pithily in the following sentence:

"We are committed to it as something presupposed by the terms of
the discussion; for our concern is with social arrangements for
continued existence, not with those of a suicide club 185 |/

His reasoning is that:

"there are certain rules of conduct which any social organization must

contain if it is to be viable. Such rules do in fact constitute a

common element in the law and conventional morality of all societies

which have progressed to the point where these are distinguished as

different forms of social control." 186 /

International law is surely such a social form of control devised and
accepted by the constituent members of that international society - the nation
states.

Hart goes on to note that:

"Such universally recognized principles of conduct which have a

basis in elementary truths concerning human beings, their natural

environment, and aims, may be considered the minimum content  of

Natural Law, in contrast with the more grandiose and more

challengeable constructions which have often been proffered under that

name." 187 /

Here is a recognized minimum accepted by positivistic jurisprudence which
guestions some of the more literal assumptions of other schools. We are down to
the common denominator to which all legal systems must conform.

To approach the matter from another standpoint, the members of the
international community have for the past three centuries been engaged in the
task of formulating a set of rules and principles for the conduct of that
society - the rules and principles we call international law. In so doing, they
must ask themselves whether there is a place in that set of rules for a rule
under which it would be legal, for whatever reason, to eliminate members of that
community or, indeed, the entire community itself. Can the international

185/ H.L.A. Hart, The Concept of Law , 1961, p. 188; emphasis added.

186/ Ibid.

187/ Ibid. , p. 189; emphasis added.
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community, which is governed by that rule, be considered to have given its
acceptance to that rule, whatever be the approach of that community -
positivist, natural law, or any other? Is the community of nations, to use
Hart's expression a "suicide club"?

This aspect has likewise been stressed by perceptive jurists from the non-
nuclear countries who are alive to the possibilities facing their countries in
conflicts between other States in which, though they are not parties, they can
be at the receiving end of the resulting nuclear devastation. Can international
law, which purports to be a legal system for the entire global community,
accommodate any principles which make possible the destruction of their
communities?

"No legal system can confer on any of its members the right to
annihilate the community which engenders it and whose activities
it seeks to regulate. In other words, there cannot be a legal
rule, which permits  the threat or use of nuclear weapons. In
sum, nuclear weapons are an unprecedented event which calls for
rethinking the self-understanding of traditional international
law. Such rethinking would reveal that the question is not
whether one interpretation of existing laws of war prohibits the
threat or use of nuclear weapons and another permits it.
Rather, the issue is whether the debate can take place at all in
the world of law. The question is in fact one which cannot be
legitimately addressed by law at all since it cannot tolerate an
interpretation which negates its very essence. The end of law
is a rational order of things, with survival as its core,
whereas nuclear weapons eliminate all hopes of realising it. In
this sense, nuclear weapons are unlawful by
definition." 188 /
The aspect stressed by Hart that the proper end of human activity is
survival is reflected also in the words of Nagendra Singh, a former President of
this Court, who stated, in his pioneering study of nuclear weapons, that:

"it would indeed be arrogant for any single nation to argue that to

save humanity from bondage it was thought necessary to destroy

humanity itself ... No nation acting on its own has a right to

destroy its kind, or even to destroy thousands of miles of land and

its inhabitants in the vain hope that a crippled and suffering

humanit y - a certain result of nuclear warfare - was a more laudable

objective than the loss of human dignity, an uncertain result which

may or may not follow from the use of nuclear weapons." 189 /

Nagendra Singh expressed the view, in the same work, that "resort to such
weapons is not only incompatible with the laws of war, but irreconcilable with
international law itself" (p. 17).

Another philosophical approach to the matter is along the lines of the
"veil of ignorance" posited by John Rawls in his celebrated study of justice as
fairness. 190 /

If one is to devise a legal system under which one is prepared to live,
this exposition posits as a test of fairness of that system that its members
would be prepared to accept it if the decision had to be taken behind a veil of

188/ B.S. Chimni, "Nuclear Weapons and International Law: Some
Reflecfions”, in International Law in Transition: Essays in Memory of Judge
Nagendra Singh , 1992, p. 142; emphasis added.

189/ Nagendra Singh, Nuclear Weapons and International Law , 1959, p. 243.

190/ John Rawls, A Theory of Justice , 1972.
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ignorance as to the future place of each constituent member within that legal
system.

A nation considering its allegiance to such a system of international law,
and not knowing whether it would fall within the group of nuclear nations or
not, could scarcely be expected to subscribe to it if it contained a rule by
which legality would be accorded to the use of a weapon by others which could
annihilate it. Even less would it consent if it is denied even the right to
possess such a weapon and, least of all if it could be annihilated or
irreparably damaged in the quarrels of others to which it is not in any way a

party.

One would indeed be in a desirable position in the event that it was one’s
lot to become a member of the nuclear group but, if there was a chance of being
cast into the non-nuclear group, would one accept such a legal system behind a
veil of ignorance as to one’s position? Would it make any difference if the
members of the nuclear group gave an assurance, which no one could police, that
they would use the weapon only in extreme emergencies? The answers to such
guestions cannot be in doubt. By this test of fairness and legitimacy, such a
legal system would surely fail.

Such philosophical insights are of cardinal value in deciding upon the
guestion whether the illegality of use would constitute a minimum component of a
system of international law based on rationality or fairness. By either test,
widely accepted in the literature of modern jurisprudence, the rule of
international law applicable to nuclear weapons would be that their use would be
impermissible.

Fundamental considerations such as these tend to be overlooked in
discussions relating to the legality of nuclear weapons. On matter so intrinsic
to the validity of the entire system of international law, such perspectives
cannot be ignored.

2. The Aims of War

War is never an end in itself. It is only a means to an end. This was
recognized in the St. Petersburg Declaration of 1968, already noted (in
section IlI.3 on humanitarian law), which stipulated that the weakening of the
military forces of the enemy was the only legitimate object of war.
Consistently with this principle, humanitarian law has worked out the rule,
already referred to, that "The right of belligerents to adopt means of injuring
the enemy is not unlimited" (Art. 22 of the Hague Rules, 1907).

All study of the laws of war becomes meaningless unless it is anchored to
the ends of war, for thus alone can the limitations of war be seen in their
proper context. This necessitates a brief excursus into the philosophy of the
aims of war. Literature upon the subject has existed for upwards of twenty
centuries.

Reference has already been made, in the context of hyperdestructive
weapons, to the classical Indian tradition reflected in India’'s greatest epics,
the Ramayana and the Mahabharatha . The reason behind the prohibition was that
the weapon went beyond the purposes of war.

This was precisely what Aristotle taught when, in Book VII of Politics
wrote that, "War must be looked upon simply as a means to peace". 191 /1t
will be remembered that Aristotle was drawing a distinction between actions that ——
are no more than necessary or useful, and actions which are good in themselves.
Peace was good in itself, and war only a means to this end. Without the desired
end, namely peace, war would therefore be meaningless and useless. Applying
this to the nuclear scenario, a war which destroys the other party is totally

191/ Aristotle, Politics , tr. John Warrington, Heron Books, 1934, p. 212.

he
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lacking in meaning and utility, and hence totally lacks justification.

Aristotle’s view of war was that it is a temporary interruption of normalcy,
with a new equilibrium resulting from it when that war inevitably comes to an
end.

The philosophy of the balance of power which dominated European diplomacy
since the Peace of Utrecht in 1713 presupposed not the elimination of one’s
adversary, but the achievement of a workable balance of power in which the
vanquished had a distinct place. Even the extreme philosophy that war is a
continuation of the processes of diplomacy which Clausewitz espoused,
presupposed the continuing existence, as a viable unit, of the vanquished
nation.

The United Nations Charter itself is framed on the basic principle that the
use of force is outlawed (except for the strictly limited exception of self
defence), and that the purpose of the Charter is to free humanity from the
scourge of war. Peace between the parties is the outcome the Charter envisages
and not the total devastation of any party to the conflict.

Nuclear weapons render these philosophies unworkable. The nuclear
exchanges of the future, should they ever take place, will occur in a world in
which there is no monopoly of nuclear weapons. A nuclear war will not end with
the use of a nuclear weapon by a single power, as happened in the case of Japan.
There will inevitably be a nuclear exchange, especially in a world in which
nuclear weapons are triggered for instant and automatic reprisal in the event of
a nuclear attack.

Such a war is not one in which a nation, as we know it, can survive as a
viable entity. The spirit that walks the nuclear wasteland will be a spirit of
total despair, haunting victors (if there are any) and vanquished alike. We
have a case here of methodology of warfare which goes beyond the purposes of
war.

3. The Concept of a "Threat of Force" under the United Nations Charter

The question asked by the General Assembly relates to the use of force and
the threat of force. Theoretically, the use of force, even with the simplest
weapon, is unlawful under the United Nations Charter. There is no purpose
therefore in examining whether the use of force with a nuclear weapon is
contrary to international law. When even the use of a single rifle is banned,
it makes little sense to inquire whether a nuclear weapon is banned.

The question of a threat of force, within the meaning of the Charter, needs
some attention. To determine this question, an examination of the concept of
threat of force in the Charter becomes necessary.

Article 2(4) of the United Nations Charter outlaws threats against the
territorial integrity or political independence of any State. As reaffirmed in
the Declaration on Principles of International Law Concerning Friendly
Relations 1970:

"Such a threat or use of force constitutes a violation of
international law and the Charter of the United Nations and shall
never be employed as a means of settling international issues."
(GA Res. 2625(XXV).)

Other documents confirming the international community’s understanding that
threats are outside the pale of international law include the 1965 Declaration
on the Inadmissibility of Intervention in the Domestic Affairs of States and the
Protection of Their Independence and Sovereignty (GA Res. 2131(XX)), and the
1987 Declaration on the Enhancement of the Principle of Non-Use of Force
(GA Res. 42/22, para. 2).
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It is to be observed that the United Nations Charter draws no distinction
between the use of force and the threat of force. Both equally lie outside the
pale of action within the law.

Numerous international documents confirm the prohibition on the threat of
force without qualification. Among these are the 1949 Declaration on Essentials
of Peace (GA Res. 290(lV)); the 1970 Declaration on the Strengthening of
International Security (GA Res. 2734(XXV)); and the 1988 Declaration on the
Prevention and Removal of Disputes and Situations Which May Threaten
International Peace and Security and on the Role of the United Nations in this
Field (GA Res. 43/51). The Helsinki Final Act (1975) requires participating
States to refrain from the threat or use of force. The Pact of Bogota (the
American Treaty on Pacific Settlement) is even more specific, requiring the
contracting parties to "refrain from the threat or the use of force, or from any

other means of coercion for the settlement of their controversies ...".

The principle of non-use of threats is thus as firmly grounded as the
principle of non-use of force and, in its many formulations, it has not been
made subject to any exceptions. If therefore deterrence is a form of threat, it
must come within the prohibitions of the use of threats.

A more detailed discussion follows in Section VII.2 of the concept of
deterrence.

4, Equality in the texture of the laws of war

There are some structural inequalities built into the current international
legal system, but the substance of international law - its corpus of norms and
principles - applies equally to all. Such equality of all those who are subject
to a legal system is central to its integrity and legitimacy. So it is with the
body of principles constituting the corpus of international law. Least of all
can there be one law for the powerful and another law for the rest. No domestic
system would accept such a principle, nor can any international system which is
premised on a concept of equality.

In the celebrated words of the United States Chief Justice John Marshall in
1825, "No principle of general law is more universally acknowledged than the
perfect equality of nations. Russia and Geneva have equal rights". 192 /[ As
with all sections of the international legal system, the concept of equality is —
built into the texture of the laws of war.

Another anomaly is that if, under customary international law, the use of
the weapon is legal, this is inconsistent with the denial, to 180 of the United
Nation’s 185 members, of even the right to possession  of this weapon. Customary

international law cannot operate so unequally, especially if, as is contended by
the nuclear powers, the use of the weapon is essential to their self-defence.
Self-defence is one of the most treasured rights of States and is recognized by
Article 51 of the United Nations Charter as the inherent right of every member
State of the United Nations. It is a wholly unacceptable proposition that this
right is granted in different degrees to different members of the United Nations
family of nations.

De facto inequalities always exist and will continue to exist so long as
the world community is made up of sovereign States, which are necessarily
unequal in size, strength, wealth and influence. But a great conceptual leap is
involved in translating de facto inequality into inequality de jure . ltis
precisely such a leap that is made by those arguing, for example, that when the
Protocols to the Geneva Conventions did not pronounce on the prohibition of the

192/ The Antelope case, [1825] 10 Wheaton, p. 122. Cf. Vattel, "A dwarf
is as much a man as a giant is; a small republic is no less a sovereign state
than the most powerful Kingdom." ( Droit des Gens , Fenwick trans. in Classics of
International Law , S. 18)
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use of nuclear weapons, there was an implicit recognition of the legality of
their use by the nuclear powers. Such silence meant an agreement not to deal
with the question, not a consent to legality of use. The "understandings"
stipulated by the United States and the United Kingdom that the rules
established or newly introduced by the 1977 Protocol Additional to the four
1949 Geneva Conventions would not regulate or prohibit the use of nuclear
weapons do not undermine the basic principles which antedated these formal
agreements and received expression in them. They rest upon no conceptual or
juristic reason that can make inroads upon those principles. It is conceptually
impossible to treat the silence of these treaty provisions as overruling or
overriding these principles.

Similar considerations apply to the argument that treaties imposing partial
bans on nuclear weapons must be interpreted as a current acceptance, by
implication, of their legality.

This argument is not well founded. Making working arrangements within the
context of a situation one is powerless to avoid is neither a consent to that
situation, nor a recognition of its legality. It cannot confer upon that
situation a status of recognition of its validity. Malaysia offered in this
context the analogy of needle exchange programmes to minimize the spread of
disease among drug users. Such programmes cannot be interpreted as rendering
drug abuse legal (Written Comments, p. 14). What is important is that, amidst
the plethora of resolutions and declarations dealing with nuclear weapons, there
is not one which sanctions the use of such weapons for any purpose whatsoever.

A legal rule would be inconceivable that some nations alone have the right
to use chemical or bacteriological weapons in self defence, and others do not.
The principle involved, in the claim of some nations to be able to use nuclear
weapons in self defence, rests on no different juristic basis.

Another feature to be considered in this context is that the community of
nations is by very definition a voluntarist community. No element in it imposes
constraints upon any other element from above. Such a structure is altogether
impossible except on the basic premise of equality. Else "the danger is very
real that the law will become little more than the expression of the will of the
strongest". 193 /

If the corpus of international law is to retain the authority it needs to
discharge its manifold and beneficent functions in the international community,
every element in its composition should be capable of being tested at the anvil
of equality. Some structural inequalities have indeed been built into the
international constitutional system, but that is a very different proposition
from introducing inequalities into the corpus of substantive law by which all
nations alike are governed.

It scarcely needs mention that whatever is stated in this section is stated
in the context of the total illegality of the use of nuclear weapons by any
powers whatsoever, in any circumstances whatsoever. That is the only sense in
which the principle of equality which underlies international law can be applied
to the important international problem of nuclear weapons.

5. The logical contradiction of a dual regime in the laws of war

If humanitarian law is inapplicable to nuclear weapons, we face the logical
contradiction that the laws of war are applicable to some kinds of weapons and
not others, while both sets of weapons can be simultaneously used. One set of
principles would apply to all other weapons and another set to nuclear weapons.
When both classes of weapons are used in the same war, the laws of armed
conflict would be in confusion and disarray.

193/ Weston, op. cit. , p. 254.
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Japan is a nation against which both sets of weapons were used, and it is
not a matter for surprise that this aspect seems first to have caught the
attention of Japanese scholars. Professor Fajita, in an article to which we
were referred, observed:

"this separation of fields of regulation between conventional and

nuclear warfare will produce an odd result not easily imaginable,

because conventional weapons and nuclear weapons will be eventually

used at the same time, and in the same circumstances in a future armed

conflict". 194 /

Such a dual regime is inconsistent with all legal principle, and no reasons
of principle have ever been suggested for the exemption of nuclear weapons from
the usual regime of law applicable to all weapons. The reasons that have been
suggested are only reasons of politics or of expediency, and neither a Court of
law nor any body of consistent juristic science can accept such a dichotomy.

It is of interest to note in this context that even nations denying the

illegality of nuclear weapons per se instruct their armed forces in their
military manuals that nuclear weapons are to be judged according to the same
standards that apply to other weapons in armed conflict. 195 /

6. Nuclear decision-making

A factor to be taken into account in determining the legality of the use of
nuclear weapons, having regard to their enormous potential for global
devastation, is the process of decision-making in regard to the use of nuclear
weapons.

A decision to use nuclear weapons would tend to be taken, if taken at all,
in circumstances which do not admit of fine legal evaluations. It will in all
probability be taken at a time when passions run high, time is short and the
facts are unclear. It will not be a carefully measured decision, taken after a
detailed and detached evaluation of all relevant circumstances of fact. It
would be taken under extreme pressure and stress. Legal matters requiring
considered evaluation may have to be determined within minutes, perhaps even by
military rather than legally trained personnel, when they are in fact so complex
as to have engaged this Court’'s attention for months. The fate of humanity
cannot fairly be made to depend on such a decision.

Studies have indeed been made of the process of nuclear decision-making and
they identify four characteristics of a nuclear crisis. 196 ! These
characteristics are: —

1. The shortage of time for making crucial decisions. This is the fundamental
aspect of all crises;

2. The high stakes involved and, in particular, the expectation of severe loss
to the national interest;

3. The high uncertainty resulting from the inadequacy of clear information,
e.g.,, what is going on?, what is the intent of the enemy?; and

194/ (1982) 3  Kansai University Review of Law and Political Science
p. 77.

195/ See Burns H. Weston, op. cit. , p. 252, fn. 105.
196/ See Conn Nugent, "How a Nuclear War Might Begin", in Proceedings of

the Sixth World Congress of the International Physicians for the Prevention of
Nuclear War, op. cit. , p. 117.
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4, The leaders are often constrained by political considerations, restricting
their options.

If such is the atmosphere in which leaders are constrained to act, and if
they must weigh the difficult question whether it is legal or not in the absence
of guidelines, the risk of illegality in the use of the weapon is great.

~The weapon should in my view be declared illegal in all  circumstances. If
it is legal in some circumstances, however improbable, those circumstances need
to be specified (or else a confused situation is made more confused still).

Vi THE ATTITUDE OF THE INTERNATIONAL COMMUNITY TOWARDS NUCLEAR WEAPONS

Quite apart from the importance of such considerations as the conscience of
humanity and the general principles of law recognized by civilized nations, this
section becomes relevant also because the law of the United Nations proceeds
from the will of the peoples of the United Nations; and ever since the
commencement of the United Nations, there has not been an issue which has
attracted such sustained and widespread attention from its community of members.
Apartheid was one of the great international issues which attracted concentrated
attention until recently, but there has probably been a deeper current of
continuous concern with nuclear weapons, and a universally shared revulsion at
their possible consequences. The floodtide of global disapproval attending the
nuclear weapon has never receded and no doubt will remain unabated so long as
those weapons remain in the world’'s arsenals.

1. The universality of the ultimate goal of complete elimination

The international community’s attitude towards nuclear weapons has been
unequivocal - they are a danger to civilization and must be eliminated. The
need for their complete elimination has been the subject of several categorical
resolutions of the General Assembly, which are referred to elsewhere in this
Opinion.

The most recent declaration of the international community on this matter
was at the 1995 Non-Proliferation Treaty Review Conference which, in its
"Principles and Objectives for Nuclear Non-Proliferation and Disarmament",
stressed "the ultimate goals of the complete elimination of nuclear weapons and
a treaty on general and complete disarmament”. This was a unanimous sentiment
expressed by the global community and a clear commitment by every nation to do
all that it could to achieve the complete elimination of these weapons.

The NPT, far from legitimizing the possession of nuclear weapons, was a
treaty for their liquidation and eventual elimination. Its preamble
unequivocally called for the liquidation of all existing stockpiles and their
elimination from national arsenals. Such continued possession as it envisaged
was not absolute but subject to an overriding condition - the pursuit in good
faith of negotiations on effective measures relating to the cessation of the
nuclear arms race at an early date. Inherent in this condition and in the
entire treaty was not the acceptance of nuclear weapons, but their condemnation
and repudiation. So it was when the NPT entered into force on 5 March 1970 and
so it was when the NPT Review and Extension Conference took place in
1995 197 /.

197/ Article 4 of Decision number 2 on the Principles and Objectives for
Nuclear Non-Proliferation and Disarmament, adopted by that Conference,
stipulated as an obligation of States Parties which was inextricably linked to
the extension of the treaty, the following goal, inter alia . "The determined
pursuit by the nuclear-weapon States of systematic and progressive efforts to
reduce nuclear weapons globally, with the ultimate goals of eliminating those
weapons" (para. 4 (c) ). Also the Conference on Disarmament was to complete the
negotiations for a Comprehensive Nuclear-Test-Ban Treaty no later than 1996
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The NPT Review Conference of 1995 was not new in the universality it
embodied or in the strength of the commitment it expressed, but merely a
reiteration of the views expressed in the very first resolution of the United
Nations in 1945. From the formation of the United Nations to the present day,
it would thus be correct to say that there has been a universal commitment to
the elimination of nuclear weapon s - a commitment which was only a natural
consequence of the universal abhorrence of these weapons and their devastating
consequences.

2. Overwhelming majorities in support of total abolition

This view, which cannot be more clearly expressed than it has been in
numerous pronouncements of the General Assembly, provides a backdrop to the
consideration of the applicable law, which follows.

It is beyond dispute that the preponderant majority of States oppose
nuclear weapons and seek their total abandonment.

The very first resolution of the General Assembly, adopted at its
Seventeenth Plenary Meeting on 24 January 1946, appointed a Commission whose
terms of reference were, inter alia , to make specific proposals "for the
elimination from national armaments of atomic weapons and of all other major
weapons adaptable to mass destruction”.

In 1961, at Belgrade, the Non-aligned Heads of State made a clear
pronouncement on the need for a global agreement prohibiting all nuclear tests.
The non-aligned movement, covering 113 countries from Asia, Africa, Latin
America and Europe, comprises within its territories not only the vast bulk of
the world’s population, but also the bulk of the planet’s natural resources and
the bulk of its bio-diversity. It has pursued the aim of the abolition of
nuclear weapons and consistently supported a stream of resolutions 198 / in
the General Assembly and other international forums pursuing this objective. —
The massive majorities of States calling for the Non-Use of Nuclear Weapons can
leave little doubt of the overall sentiment of the world community in this
regard.

States appearing before the Court have provided the Court with a list of
United Nations resolutions and declarations indicating the attitude towards
these weapons of the overwhelming majority of that membership. Several of those
resolutions do not merely describe the use of nuclear weapons as a violation of
international law, but also assert that they are a crime against humanity.

Among these latter are the resolutions on Non-Use of Nuclear Weapons and
Prevention of Nuclear War, passed by the General Assembly to this effect in
1978, 1979, 1980 and 1981, were passed with 103, 112, 113 and 121 votes
respectively in favour, with 18, 16, 19 and 19 respectively opposing them, and
18, 14, 14 and 6 abstentions respectively. These can fairly be described as
massive majorities (see Appendix IV of Malaysian Written Comments).

Resolutions setting the elimination of nuclear weapons as a goal are
legion. One State (Malaysia) has, in its Written Comments, listed no less than
49 such resolutions, several of them passed with similar majorities and some
with no votes in opposition and only 3 or 4 abstentions. For example, the
resolution on Conclusion of effective international arrangements to assure non-
nuclear weapon States against the use or threat of use of nuclear weapons of
1986 and 1987 were passed with 149 and 151 votes in favour, none opposed and 4
and 3 abstentions respectively. Such resolutions, adopting a goal of complete
elimination, are indicative of a global sentiment that nuclear weapons are
inimical to the general interests of the community of nations.

(para. 4 (a) ).
198/ See fn. 97, supra.
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The declarations of the world community’s principal representative organ,
the General Assembly, may not themselves make law, but when repeated in a stream
of resolutions, as often and as definitely as they have been, provide important
reinforcement to the view of the impermissibility of the threat or use of such
weapons under customary international law. Taken in combination with all the
other manifestations of global disapproval of threat or use, the confirmation of
the position is strengthened even further. Whether or not some of the General
Assembly resolutions are themselves "law making" resolutions is a matter for
serious consideration, with not inconsiderable scholarly support for such a
view. 199 /

Although the prime thrust for these resolutions came from the non-aligned
group, there has been supportive opinion for the view of illegality from states
outside this group. Among such states contending for illegality before this
Court are Sweden, San Marino, Australia and New Zealand. Moreover, even in
countries not asserting the illegality of nuclear weapons, opinion is strongly
divided. For example, we were referred to a resolution passed by the Italian
Senate, on 13 July 1995, recommending to the Italian Government that they assume
a position favouring a judgment by this Court condemning the use of nuclear
weapons.

It is to be remembered also that, of the 185 member States of the UN, only
five have nuclear weapons and have announced policies based upon them. From the
standpoint of the creation of international custom, the practice and policies of
five states out of 185 seem to be an insufficient basis on which to assert the
creation of custom, whatever be the global influence of those five. As was
stated by Malaysia:

"If the laws of humanity and the dictates of the public
conscience demand the prohibition of such weapons, the five nuclear-
weapon States, however powerful, cannot stand against them."

(CR 95/27, p. 56.)

In the face of such a preponderant majority of States’ opinions, it is
difficult to say there is no opinio juris against the use or threat of use of
nuclear weapons. Certainly it is impossible to contend that there is an opinio
juris  in favour of the legality of such use or threat.

3. World public opinion

Added to all these official views, there is also a vast preponderance of
public opinion across the globe. Strong protests against nuclear weapons have
come from learned societies, professional groups, religious denominations,
women’s organizations, political parties, student federations, trade unions,

NGO’s and practically every group in which public opinion is expressed.
Hundreds of such groups exist across the world. The names that follow are
merely illustrative of the broad spread of such organizations: International
Physicians for the Prevention of Nuclear War (IPPNW); Medical Campaign Against
Nuclear Weapons; Scientists Against Nuclear Arms; People for Nuclear
Disarmament; International Association of Lawyers against Nuclear Arms (IALANA);
Performers and Artists for Nuclear Disarmament International; Social Scientists
Against Nuclear War; Society for a Nuclear Free Future; European Federation
against Nuclear Arms; The Nuclear Age Peace Foundation; Campaign for Nuclear
Disarmament; Children’s Campaign for Nuclear Disarmament. They come from all
countries, cover all walks of life, and straddle the globe.

The millions of signatures received in this Court have been referred to at
the very commencement of this Opinion.

199/ For example, Brownlie, Principles of Public International Law ,
4th ed., 1990, p. 14, re resolution 1653(XVI) of 1961, which described the use
of nuclear and thermo-nuclear weapons as such a "law-making resolution".
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4, Current prohibitions

A major area of space on the surface of the planet and the totality of the
space above that surface, and of the space below the ocean surface, has been
brought into the domain of legal prohibition of the very presence of nuclear
weapons. Among treaties accomplishing this result are the 1959 Antarctic
Treaty, the 1967 Treaty of Tlatelolco in respect of Latin America and the
Caribbean, the 1985 Treaty of Rarotonga in regard to the South Pacific, and the
1996 Treaty of Cairo in regard to Africa. In addition, there is the Treaty
prohibiting nuclear weapons in the atmosphere and outer space, and the
1971 Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Seabed and the Ocean Floor and in the Subsoil
Thereof (see CR 95/22, p. 50). The major portion of the total area of the space
afforded for human activity by the planet is thus declared free of nuclear
weapons - a result which would not have been achieved but for universal
agreement on the uncontrollable danger of these weapons and the need to
eliminate them totally.

5. Partial Bans

The notion of partial bans and reductions in the levels of nuclear arms
could not, likewise, have achieve their current results but for the existence of
such a globally shared sentiment. Important among these measures are the
Partial Test Ban Treaty of 1963 prohibiting the testing of nuclear weapons in
the atmosphere, and the Nuclear Non-Proliferation Treaty of 1968. These
treaties not only prohibited even the testing of nuclear weapons in certain
circumstances, but also provided against the horizontal proliferation of nuclear
weapons by imposing certain legal duties upon both nuclear and non-nuclear
states. The Comprehensive Test Ban Treaty, now in the course of negotiation,
aims at the elimination of all testing. The START agreements (START | and
START Il) aim at considerable reductions in the nuclear arsenals of the United
States and the Russian Federation reducing their individual stockpiles by around
2000 weapons annually.

6. Who are the States most specially concerned?

If the nuclear States are the States most affected, their contrary view is
an important factor to be taken into account, even though numerically they
constitute a small proportion (around 2.7%) of the United Nations’ membership of
185 States.

This aspect of their being the States most particularly affected has been
stressed by the nuclear powers.

One should not however rush to the assumption that in regard to nuclear
weapons the nuclear states are necessarily the states most concerned. The
nuclear states possess the weapons, but it would be unrealistic to omit a
consideration of those who would be affected once nuclear weapons are used.
They would also be among the States most concerned, for their territories and
populations would be exposed to the risk of harm from nuclear weapons no less
than those of the nuclear powers, if ever nuclear weapons were used. This point
was indeed made by Egypt in its presentation (CR 95/23, p. 40).

For probing the validity of the proposition that the nuclear States are the
States most particularly affected, it would be useful to take the case of
nuclear testing. Suppose a metropolitan power were to conduct a nuclear test in
a distant colony, but with controls so unsatisfactory that there was admittedly
a leakage of radioactive material. If the countries affected were to protest,
on the basis of the illegality of such testing, it would be strange indeed if
the metropolitan power attempted to argue that because it was the owner of the
weapon, it was the State most affected. Manifestly, the States at the receiving
end were those most affected. The position can scarcely be different in actual
warfare, seeing that the radiation from a weapon exploding above ground cannot
be contained within the target State. It would be quite legitimate for the
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neighbouring States to argue that they, rather than the owner of the bomb, are
the States most affected.

This contention would stand, quite independently of the protests of the
State upon whose territory the weapon is actually exploded. The relevance of
this latter point is manifest when one considers that of the dozens of wars that
have occurred since 1945, scarcely any have been fought on the soil of any of
the nuclear powers. This is a relevant circumstance to be considered when the
guestion of states most concerned is examined.

A balanced view of the matter is that no one group of nations - nuclear or
non-nuclear - can say that its interests are most specially affected. Every
nation in the world is specially affected by nuclear weapons, for when matters
of survival are involved, this is a matter of universal concern.

7. Have States, by participating in regional treaties recognized nuclear
weapons as lawful?

The United States, the United Kingdom and France have in their written
statements taken up the position that by signing a regional treaty such as the
Treaty of Tlatelolco prohibiting the use of nuclear weapons in Latin America and
the Caribbean, the signatories indicated by implication that there is no general
prohibition on the use of nuclear weapons.

The signatories to such treaties are attempting to establish and strengthen
a non-proliferation regime in their regions, not because they themselves do not
accept the general illegality of nuclear weapons, but because the pro-nuclear
states do not.

The position of the regional states is made quite clear by the stance they
have adopted in the numerous General Assembly resolutions wherein several of
them, e.g., Costa Rica, have voted on the basis that the use of nuclear weapons
is a crime against humanity, a violation of the United Nations Charter and/or a
violation of international law.

Indeed, the language of the Treaty itself gives a clear indication of the
attitude of its subscribing parties to the weapon, for it describes it as
constituting "an attack on the integrity of the human species”, and states that
it "ultimately may even render the whole earth uninhabitable".

VIl SOME SPECIAL ASPECTS
1. The Non-Proliferation Treaty

An argument has been made that the NPT, by implication, recognizes the
legality of nuclear weapons, for all participating States accept without
objection the possession of nuclear weapons by the nuclear powers. This
argument raises numerous questions, among which are the following.

(i)  As already observed, the NPT has no bearing on the question of
threat of use of nuclear weapons. Nowhere is the power given to use
weapons, or to threaten their use.

(ii) The Treaty was dealing with what may be described as a "winding-down
situation”. The reality was being faced by the world community that a
vast number of nuclear weapons was in existence and that they might
proliferate. The immediate object of the world community was to wind
down this stockpile of weapons.

As was stressed to the Court by some States in their submissions,
the Treaty was worked out against the background of the reality that,
whether or not the world community approved of this situation, there
were a small number of nuclear states and a vast number of non-nuclear
states. The realities were that the nuclear states would not give up
their weapons, that proliferation was a grave danger and that everything

use or



-249-

possible should be done to prevent proliferation, recognizing at the
same time the common ultimate goal of the elimination of nuclear
weapons.

(i)  As already observed, an acceptance of the inevitability of a situation
is not a consent to that situation, for accepting the existence of an
undesirable situation one is powerless to prevent, is very different to
consenting to that situation.

(iv) In this winding-down situation, there can be no hint that the right to
possess meant also the right of use or threat of use. |If there was a
right of possession, it was a temporary and qualified right until such
time as the stockpile could be wound down.

(v) The preamble to the Treaty makes it patently clear that its object is:

"the cessation of the manufacture of nuclear weapons, the
liquidation of all existing ... stockpiles, and the elimination

from national arsenals of nuclear weapons and the means of their
delivery".

That Preamble, which, it should be noted, represents the unanimous view
of all parties, nuclear as well as non-nuclear, describes the use of
nuclear weapons in war as a "the devastation that would be visited upon
all mankind".

These are clear indications that, far from acknowledging the legitimacy

of nuclear weapons, the Treaty was in fact a concentrated attempt by the
world community to whittle down such possessions as there already were,
with a view to their complete elimination. Such a unanimous recognition
of and concerted action towards the elimination of a weapon is quite
inconsistent with a belief on the part of the world community of the
legitimacy of the continued presence of the weapon in the arsenals of
the nuclear powers.

(vi) Even if possession be legitimized by the treaty, that legitimation is
temporary and goes no further than possession. The scope and the
language of the treaty make it plain that it was a temporary state of
possession  simpliciter and nothing more to which they, the signatories,
gave their assent - an assent given in exchange for the promise that the
nuclear powers would make their utmost efforts to eliminate those
weapons which all signatories considered so objectionable that they must

be eliminated. There was here no recognition of a right , but only of a
fact . The legality of that fact was not conceded, for else there was no
need to demand a quid pro quo for it - the bona fide attempt by all

nuclear powers to make every effort to eliminate these weapons, whose
objectionability was the basic premise on which the entire treaty
proceeded.

2. Deterrence

Deterrence has been touched upon in this Opinion in the context of the NPT.
Yet, other aspects also merit attention, as deterrence bears upon the threat of
use, which is one of the matters on which the Court’s Opinion is sought.

0] Meaning of deterrence

Deterrence means in essence that the party resorting to deterrence is
intimating to the rest of the world that it means to use nuclear power against
any State in the event of the first State being attacked. The concept calls for
some further examination.
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(i) Deterrence - from what?

Deterrence as used in the context of nuclear weapons is deterrence from an
act of war - not deterrence from actions which one opposes . 200 /

One of the dangers of the possession of nuclear weapons for purposes of
deterrence is the blurring of this distinction and the use of the power the
nuclear weapon gives for purposes of deterring unwelcome actions on the part of
another state. The argument of course applies to all kinds of armaments, but

a fortiori to nuclear weapons. As Polanyi observes, the aspect of deterrence
that is most feared is the temptation to extend it beyond the restricted aim of
deterring war to deterring unwelcome actions ( ibid. ).

It has been suggested, for example, that deterrence can be used for the
protection of a nation’s "vital interests". What are vital interests, and who
defines them? Could they be merely commercial interests? Could they be
commercial interests situated in another country, or a different area of the
globe?

Another phrase used in this context is the defence of "strategic
interests". Some submissions adverted to the so-called "sub-strategic
deterrence", effected through the use of a low-yield "warning shot" when a
nation’s vital interests are threatened (see, for example, Malaysia's submission
in CR 95/27, p. 53). This Opinion will not deal with such types of deterrence,
but rather with deterrence in the sense of self-defence against an act of war.

(iii) The degrees of deterrence

Deterrence can be of various degrees, ranging from the concept of maximum
deterrence, to what is described as a minimum or near-minimum deterrent
strategy. 201 / Minimum nuclear deterrence has been described as:

"nuclear strategy in which a nation (or nations) maintains the minimum

number of nuclear weapons necessary to inflict unacceptable damage on

its adversary even after it has suffered a nuclear attack". 202 /
The deterrence principle rests on the threat of massive retaliation, and as
Professor Brownlie has observed:

"If put into practice this principle would lead to a lack of
proportion between the actual threat and the reaction to it. Such
disproportionate reaction does not constitute self-defence as
permitted by Article 51 of the United Nations Charter." 203 /
In the words of the same author, "the prime object of deterrent nuclear weapons
is ruthless and unpleasant retaliation - they are instruments of terror rather
than weapons of war". 204 /

200/ John Polanyi, Lawyers and the Nuclear Debate, op. cit. , p. 19.

201/ R.C. Karp (ed.), Security Without Nuclear Weapons? Different
Perspéctives on Non-Nuclear Security , 1992, p. 251.

202/ Ibid. , p. 250, citing Hollins, Powers and Sommer, The Conquest of
War: ~Alternative Strategies for Global Security , 1989, pp. 54-55.

203/ "Some Legal Aspects of the Use of Nuclear Weapons", op. cit.
pp. 446-447.

204/  Ibid. , p. 445.
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~ Since the question posed is whether the use of nuclear weapons is
legitimate in any circumstances, minimum deterrence must be considered.

(iv) Minimum deterrence

One of the problems with deterrence, even of a minimal character, is that
actions perceived by one side as defensive can all too easily be perceived by
the other side as threatening. Such a situation is the classic backdrop to the
traditional arms race, whatever be the type of weapons involved. With nuclear
arms it triggers off a nuclear arms race, thus raising a variety of legal
concerns. Even minimum deterrence thus leads to counter-deterrence, and to an
ever ascending spiral of nuclear armament testing and tension. If, therefore,
there are legal objections to deterrence, those objections are not removed by
that deterrence being minimal.

(v) The problem of credibility

Deterrence needs to carry the conviction to other parties that there is a
real intention to use those weapons in the event of an attack by that other
party. A game of bluff does not convey that intention, for it is difficult to
persuade another of one’s intention unless one really has that intention.
Deterrence thus consists in a real intention 205 / to use such weapons. If
deterrence is to operate, it leaves the world of make-betieve and enters the
field of seriously-intended military threats.

Deterrence therefore raises the question not merely whether the threat of
use of such weapons is legal, but also whether use is legal. Since what is
necessary for deterrence is assured destruction of the enemy, deterrence thus
comes within the ambit of that which goes beyond the purposes of war. Moreover,
in the split second response to an armed attack, the finely graded use of
appropriate strategic nuclear missiles or "clean" weapons which cause minimal
damage does not seem a credible possibility.

(vi) Deterrence distinguished from possession

The concept of deterrence goes a step further than mere possession.
Deterrence is more than the mere accumulation of weapons in a storehouse. It
means the possession of weapons in a state of readiness for actual use. This
means the linkage of weapons ready for immediate take-off, with a command and
control system geared for immediate action. It means that weapons are attached
to delivery vehicles. It means that personnel are ready night and day to render
them operational at a moment’s notice. There is clearly a vast difference
between weapons stocked in a warehouse and weapons so readied for immediate
action. Mere possession and deterrence are thus concepts which are clearly
distinguishable from each other.

(vii) The legal problem of intention

For reasons already outlined, deterrence becomes not the storage of weapons
with intent to terrify, but a stockpiling with intent to use . If one intends to
use them, all the consequences arise which attach to intention in law, whether
domestic or international. One intends to cause the damage or devastation that

will result. The intention to cause damage or devastation which results in
total destruction of one’s enemy or which might indeed wipe it out completely

205/ For further discussion of the concept of intention in this context,
see Just War, Nonviolence and Nuclear Deterrence , D.L. Cady & R. Werner (eds.),
1991, pp. 193-205.
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clearly goes beyond the purposes of war. 206 [ Such intention provides the
mental element implicit in the concept of a threat. ——

However, a secretly harboured intention to commit a wrongful or criminal
act does not attract legal consequences, unless and until that intention is
followed through by corresponding conduct. Hence such a secretly harboured
intention may not be an offence. If, however, the intention is announced,
whether directly or by implication, it then becomes the criminal act of
threatening to commit the illegal act in question.

Deterrence is by definition the very opposite of a secretly harboured
intention to use nuclear weapons. Deterrence is not deterrence if there is no
communication, whether by words or implication, of the serious intention to use
nuclear weapons. It is therefore nothing short of a threat to use. If an act
is wrongful, the threat to commit it and, more particularly, a publicly
announced threat, must also be wrongful.

(Vi) The temptation to use the weapons maintained for deterrence

Another aspect of deterrence is the temptation to use the weapons
maintained for this purpose. The Court has been referred to numerous instances
of the possible use of nuclear weapons of which the Cuban Missile Crisis is
probably the best known. A study based on Pentagon documents, to which we were
referred, lists numerous such instances involving the possibility of nuclear use
from 1946 to 1980. 207 /

(ix) Deterrence and sovereign equality

This has already been dealt with. Either all nations have the right to
self defence with any particular weapon or none of them can have it - if the
principle of equality In the right of self defence is to be recognized. The
first alternative is clearly impossible and the second alternative must then
become, necessarily, the only option available.

The comparison already made with chemical or bacteriological weapons
highlights this anomaly, for the rules of international law must operate
uniformly across the entire spectrum of the international community. No
explanation has been offered as to why nuclear weapons should be subject to a
different regime.

x) Conflict with the St. Petersburg principle

As already observed, the Declaration of St. Petersburg, followed and
endorsed by numerous other documents (see section IlI.3, supra. ) declared that
weakening the military forces of the enemy is the only legitimate object which
States should endeavour to accomplish during war (on this aspect, see
section V.2, supra ). Deterrence doctrine aims at far more - it aims at the
destruction of major urban areas and centres of population and even goes so far
as "mutually assured destruction”. Especially during the Cold War, missiles
were, under this doctrine, kept at the ready, targeting many of the major cities

206/ For the philosophical implications of deterrence, considered from the

point Of view of natural law, see Cady and Werner, op. cit. , pp. 207-219. See,
also, John Finnis, Joseph Boyle and Germain Grisez, Nuclear Deterrence, Morality
and Realism (1987). Other works which present substantially the same argument
are Anthony Kenny, The Logic of Deterrence (1985), and The Ivory Tower  (1985);
Roger Ruston, Nuclear Deterrence - Right or Wrong? (1981), and "Nuclear
Deterrence and the Use of the Just War Doctrine" in Blake and Pole (eds.),
Objections to Nuclear Defense , (1984).

207/ Michio Kaku and Daniel Axelrod, To Win a Nuclear War , 1987, p. 5;

CR 95727, p. 48.
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of the contending powers. Such policies are a far cry from the principles
solemnly accepted at St. Petersburg and repeatedly endorsed by the world
community.

3. Reprisals

The Court has not in its Opinion expressed a view in regard to the
acceptance of the principle of reprisals in the corpus of modern international
law. | regret that the Court did not avail itself of this opportunity to
confirm the unavailability of reprisals under international law at the present
time, whether in time of peace or in war.

| wish to make it clear that | do not accept the lawfulness of the right to
reprisals as a doctrine recognized by contemporary international law.

Does the concept of reprisals open up a possible exception to the rule that
action in response to an attack is, like all other military action, subject to
the laws of war?

The Declaration concerning Principles of Friendly Relations and
Co-operation among States (Res. 2625(XXV) of 1970) categorically asserted that
"States have a duty to refrain from acts of reprisal involving the use of
force".

Professor Bowett puts the proposition very strongly in the following
passage:

"Few propositions about international law have enjoyed more
support than the proposition that, under the Charter of the United
Nations, the use of force by way of reprisals is illegal. Although,
indeed, the words 'reprisals’ and ’retaliation’ are not to be found in
the Charter, this proposition was generally regarded by writers and by
the Security Council as the logical and necessary consequence of the
prohibition of force in Article 2(4), the injunction to settle
disputes peacefully in Article 2(3) and the limiting of permissible
force by states to self-defense." 208 /

While this is an unexceptionable view, it is to be borne in mind, further,
that nuclear weapons raise special problems owing to the magnitude of the
destruction that is certain to accompany them. In any event, a doctrine evolved
for an altogether different scenario of warfare can scarcely be applied to
nuclear weapons without some re-examination.

Professor Brownlie addresses this aspect in the following terms:

"In the first place, it is hardly legitimate to extend a doctrine
related to the minutiae of the conventional theatre of war to an
exchange of power which, in the case of the strategic and deterrent
uses of nuclear weapons, is equivalent to the total of war effort and
is the essence of the war aims." 209 /

These strong legal objections to the existence of a right of reprisal are
reinforced also by two other factors - the conduct of the party indulging in the
reprisals and the conduct of the party against whom the reprisals are directed.

The action of the party indulging in the reprisals needs to be a measured
one, for its only legitimate object is as stated above. Whatever tendency there

208/ D. Bowett, "Reprisals involving Recourse to Armed Force",

(1972)" 66 American Journal of International Law , p. 1, quoted in Weston, Falk,
D’Amato, International Law and World Order , 1980, p. 910.
209/ "Some Legal Aspects of the Use of Nuclear Weapons", op. cit. , p. 445.

/...
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may be to unleash all its nuclear power in anger or revenge needs to be held
strictly in check. It is useful to note in this connection the observation of
Oppenheim who, after reviewing a variety of historical examples, concludes that:

"reprisals instead of being a means of securing legitimate warfare may
become an effective instrument of its wholesale and cynical violation

in matters constituting the very basis of the law of war". 210 /

The historical examples referred to relate, inter alia , to the extreme
atrocities sought to be justified under the principle of retaliation in the
Franco-German War, the Boer War, World War | and World War II. 211 ! They

all attest to the brutality, cynicism and lack of restraint in the use of power ——
which it is the object of the laws of war to prevent. Such shreds of the right
to retaliation as might have survived the development of the laws of war are all
rooted out by the nature of the nuclear weapon, as discussed in this Opinion.

If history is any guide, the party indulging in reprisals will in practice
use such "right of reprisal" - if indeed there is such a right - in total
disregard of the purpose and limits of retaliation - namely, the limited purpose
of ensuring compliance with the laws of war.

Turning next to the conduct of the party against whom the right is
exercise d - a party who already has disregarded the laws of war - that party
would only be stimulated to release all the nuclear power at its disposal in
response to that retaliation - unless, of course, it has been totally destroyed.

In these circumstances, any invitation to this Court to enthrone the
legitimacy of nuclear reprisal for a nuclear attack is an invitation to enthrone
a principle that opens the door to arbitrariness and lack of restraint in the
use of nuclear weapons.

The sole justification, if any, for the doctrine of reprisals is that it is
a means of securing legitimate warfare. With the manifest impossibility of that
objective in relation to nuclear weapons, the sole reason for this alleged
exception vanishes. Cessante ratione legis, cessat ipsa lex

4, Internal wars

The question asked of the Court relates to the use of nuclear weapons in
any circumstances. The Court has observed that it is making no observation on
this point. It is my view that the use of the weapon is prohibited in all
circumstances.

The rules of humanity which prohibit the use of the weapon in external wars
do not begin to take effect only when national boundaries are crossed. They
must apply internally as well.

Article 3 which is common to the four Geneva Conventions applies to all
armed conflicts of a non-international character and occurring in the territory
of one of the Powers parties to the Convention. Protocol Il of 1977 concerning
internal wars is couched in terms similar to the Martens clause, and refers to
"the principles of humanity and to the dictates of public conscience".

Thus international law makes no difference in principle between internal
and external populations.

Moreover, if nuclear weapons are used internally by a State, it is clear
from the foregoing analysis of the effects of nuclear weapons that the effects

210/ Op. cit. , Vol. ll, p. 565.

211/  Ibid , pp. 563-565.
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of such internal use cannot be confined internally. It will produce widespread
external effects, as Chernobyl has demonstrated.

5. The doctrine of necessity

Does the doctrine of necessity offer a principle under which the use of
nuclear weapons might be permissible in retaliation for an illegitimate act of
warfare?

There is some support for the principle of necessity among the older
writers, especially those of the German school, 212 / who expressed this
doctrine in terms of the German proverb " Kriegraesorr—geht vor Kriegsmanier "
("necessity in war overrules the manner of warfare"). However, some German
writers did not support this view and in general it did not have the support of
English, French, Italian and American publicists. 213 /
According to this doctrine, the laws of war lose their binding force when
no other means, short of the violation of the laws of war, will offer an escape
from the extreme danger caused by the original unlawful act.

However, the origins of this principle, such as it is, go back to the days
when there were no laws of war, but rather usages of war, which had not yet
firmed into laws accepted by the international community as binding.

The advance achieved in recognition of these principles as binding laws,
ever since the Geneva Convention of 1864, renders untenable the position that
they can be ignored at the will, and in the sole unilateral judgment, of one
party. Even well before World War |, authoritative writers such as Westlake
strenuously denied such a doctrine 214 / and, with the new and extensive
means of destruction - particularly submarine—and aerial - which emerged in
World War |, the doctrine became increasingly dangerous and inapplicable. With
the massive means of destruction available in World War II, the desuetude of the
doctrine was even further established.

Decisions of war crimes tribunals of that era attest to the collapse of

that doctrine, if indeed it had ever existed. The case of the Peleus ( War
Crimes Reports , i (1946), pp. 1-16) relating to submarine warfare, decided by a

British military court; the Milch case ( War Crimes Trials , 7 (1948), pp. 44,

65), decided by the United States Military Tribunal at Nuremberg; and the Krupp

case ( War Crimes Trials , 10 (1949), p. 138), where the tribunal addressed the
guestion of grave economic necessity, are all instances of a judicial rejection
of that doctrine in no uncertain terms. 215 /

The doctrine of necessity opens the door to revenge, massive devastation
and, in the context of nuclear weapons, even to genocide. To the extent that it
seeks to override the principles of the laws of war, it has no place in modern
international law.

In the words of a United States scholar:

212/ See the list of German authors cited by Oppenheim, op. cit. , Vol. Il,
p. 231, Tn. 6.

213/ Ibid. , p. 232.

214/ Westlake, International Law , 2nd ed., 1910-1913, pp. 126-128; The
Collected Papers of John Westlake on Public International Law , ed. L. Oppenheim,
1914, p. 243.

215/ See, on these cases, Oppenheim, op. cit. , pp. 232-233.
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"where is the military necessity in incinerating entire urban
populations, defiling the territory of neighboring and distant neutral
countries, and ravaging the natural environment for generations to

come ..? ... If so, then we are witness to the demise of Nuremberg,
the triumph of Kreigraison , the virtual repudiation of the
humanitarian rules of armed conflict ... The very meaning of

‘proportionality’ becomes lost, and we come dangerously close to
condoning the crime of genocide, that is, a military campaign directed
more towards the extinction of the enemy than towards the winning of a
battle or conflict." 216 /

6. Limited or Tactical or Battlefield Nuclear Weapons

Reference has already been made to the contention, by those asserting
legality of use, that the inherent dangers of nuclear weapons can be minimized
by resort to "small" or "clean" or "low yield" or "tactical' nuclear weapons.

This factor has an important bearing upon the legal question before the Court,
and it is necessary therefore to examine in some detail the acceptability of the
contention that limited weapons remove the objections based upon the
destructiveness of nuclear weapons.

The following are some factors to be taken into account in considering this
guestion.

(i) no material has been placed before the Court demonstrating that there
is in existence a nuclear weapon which does not emit radiation, does
not have a deleterious effect upon the environment, and does not have
adverse health effects upon this and succeeding generations. If there
were indeed a weapon which does not have any of the singular qualities
outlined earlier in this Opinion, it has not been explained why a
conventional weapon would not be adequate for the purpose for which
such a weapon is used. We can only deal with nuclear weapons as we
know them.

(i) the practicality of small nuclear weapons has been contested by high
military 217 / and scientific 218 / authority.

(i) reference has been made (see Section IV, supra. ), in the context of
self defence, to the political difficulties, stated by former American
Secretaries of State, Robert McNamara and Dr. Kissinger, of keeping a
response within the ambit of what has been described as a limited or
minimal response. The assumption of escalation control seems
unrealistic in the context of nuclear attack.

(iv) with the use of even "small" or "tactical" or "battlefield" nuclear
weapons, one crosses the nuclear threshold. The state at the
receiving end of such a nuclear response would not know that the
response is a limited or tactical one involving a small weapon and it
is not credible to posit that it will also be careful to respond in

216/ Burns H. Weston, "Nuclear Weapons versus International Law: A

Contextual Reassessment”, (1983) 28 McGill Law Journal , p. 578.
217/ General Colin Powell, A Soldier's Way , 1995, p. 324): "No matter how

small these nuclear payloads were, we would be crossing a threshold. Using
nukes at this point would mark one of the most significant military decisions

since Hiroshima. ... | began rethinking the practicality of those small nuclear
weapons."
218/ See Bulletin of the Atomic Scientists , May 1985, p. 35, at p. 37,

referred t0 in Malaysian Written Comments, p. 20.
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kind, i.e., with a small weapon. The door would be opened and the
threshold crossed for an all-out nuclear war.

The scenario here under consideration is that of a limited
nuclear response to a nuclear attack. Since, as stated above:

(@) the "controlled response" is unrealistic; and

(b) a "controlled response" by the nuclear power making the first
attack to the "controlled response” to its first strike is even
more unrealistic,

the scenario we are considering is one of all-out nuclear war, thus
rendering the use of the controlled weapon illegitimate.

The assumption of a voluntary "brake" on the recipient's full-scale
use of nuclear weapons is, as observed earlier in this Opinion, highly
fanciful and speculative. Such fanciful speculations provide a very
unsafe assumption on which to base the future of humanity.

(v) As was pointed out by one of the States appearing before the Court:

"it would be academic and unreal for any analysis to seek to
demonstrate that the use of a single nuclear weapon in particular
circumstances could be consistent with principles of humanity.
The reality is that if nuclear weapons ever were used, this would
be overwhelmingly likely to trigger a nuclear war." (Australia,
Gareth Evans, CR 95/22, pp. 49-50.)

(vi) in the event of some power readying a nuclear weapon for a strike, it

may be argued that a pre-emptive strike is necessary for self-defence.
However, if such a pre-emptive strike is to be made with a "small"
nuclear weapon which by definition has no greater blast, heat or

radiation than a conventional weapon, the question would again arise

why a nuclear weapon should be used when a conventional weapon would
serve the same purpose.

(vii) the factor of accident must always be considered. Nuclear weapons

have never been tried out on the battlefield. Their potential for
limiting damage is untested and is as yet the subject of theoretical
assurances of limitation. Having regard to the possibility of human
error in high scientific operations - even to the extent of the
accidental explosion of a space rocket with all its passengers

aboard - one can never be sure that some error or accident in
construction may deprive the weapon of its so-called "limited"

quality. Indeed, apart from fine gradations regarding the size of the
weapon to be used, the very use of any nuclear weapons under the
stress of urgency is an area fraught with much potential for
accident. 219 / The UNIDIR study, just mentioned, emphasizes the
"very high risks~of escalation once a confrontation starts" (p. 11).

(viii) there is some doubt regarding the "smallness" of tactical nuclear

weapons, and no precise details regarding these have been placed
before the Court by any of the nuclear powers. Malaysia, on the other
hand, has referred the Court to a US law forbidding "research and
development which could lead to the production ... of a low-yield
nuclear weapon" (Written Comments, p. 20), which is defined as having
a yield of less than five kilotons (Hiroshima and Nagasaki were 15 and

219/

See the UNIDIR Study, Risks of Unintentional Nuclear War, supra.
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12 kilotons, respectively. 220 | Weapons of this firepower may, in
the absence of evidence to the comtrary, be presumed to be fraught

with all the dangers attendant on nuclear weapons, as outlined earlier

in this Opinion.

(ix) It is claimed a weapon could be used which could be precisely aimed at
a specific target. However, recent experience in the Gulf War has
shown that even the most sophisticated or "small" weapons do not
always strike its intended target with precision. If there should be
such error in the case of nuclear weaponry, the consequence would be
of the gravest order.

(x) Having regard to WHO estimates of deaths ranging from one million to
one billion in the event of a nuclear war which could well be
triggered off by the use of the smallest nuclear weapon, one can only
endorse the sentiment which Egypt placed before us when it observed
that, having regard to such a level of casualties:

"even with the greatest miniaturization, such speculative margins
of risk are totally abhorrent to the general principles of
humanitarian law" (CR 95/23, p. 43).

(xi) Taking the analogy of chemical or bacteriological weapons, no one
would argue that because a small amount of such weapons will cause a
comparatively small amount of harm, therefore chemical or
bacteriological weapons are not illegal, seeing that they can be used
in controllable quantities. If, likewise, nuclear weapons are
generally illegal, there could not be an exception for "small
weapons".

If nuclear weapons are intrinsically unlawful, they cannot be rendered
lawful by being used in small quantities or in smaller versions.
Likewise, if a state should be attacked with chemical or

bacteriological weapons, it seems absurd to argue that it has the

right to respond with small quantities of such weapons. The
fundamental reason that all such weapons are not permissible, even in
self-defence, for the simple reason that their effects go beyond the
needs of war, is common to all these weapons.

(xii) Even if - and it has not been so submitted by any State appearing
before the Court - there is a nuclear weapon which totally eliminates
the dissemination of radiation, and which is not a weapon of mass
destruction, it would be quite impossible for the Court to define
those nuclear weapons which are lawful and those which are unlawful,
as this involves technical data well beyond the competence of the
Court. The Court must therefore speak of legality in general terms.

The Court’'s authoritative pronouncement that all  nuclear weapons are
not illegal (i.e., that every nuclear weapon is not illegal) would

then open the door to those desiring to use, or threaten to use,

nuclear weapons to argue that any particular weapon they use or

propose to use is within the rationale of the Court's decision. No

one could police this. The door would be open to the use of whatever

nuclear weapon a state may choose to use.

It is totally unrealistic to assume, however clearly the Court stated
its reasons, that a power desiring to use the weapon would carefully
choose those which are within the Court’s stated reasoning.

220/ National Defense Authorization Act for Fiscal Year (FY) 1944, Public
Law, T03-160, 30 November 1993.
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VIl SOME ARGUMENTS AGAINST THE GRANT OF AN ADVISORY OPINION
1. The Advisory Opinion would be devoid of practical effects

It has been argued that, whatever may be the law, the question of the use
of nuclear weapons is a political question, politically loaded, and politically
determined. This may be, but it must be observed that, however political be the
guestion, there is always value in the clarification of the law. It is not
ineffective, pointless and inconsequential.

It is important that the Court should assert the law as it is. A decision
soundly based on law will carry respect with it by virtue of its own inherent
authority. It will assist in building up a climate of opinion in which law is
respected. It will enhance the authority of the Court in that it will be seen
to be discharging its duty of clarifying and developing the law, regardless of
political considerations.

The Court’'s decision on the illegality of the apartheid regime had little
prospect of compliance by the offending government, but helped to create the
climate of opinion which dismantled the structure of apartheid. Had the Court
thought in terms of the futility of its decree, the end of apartheid may well
have been long delayed, if it could have been achieved at all. The
clarification of the law is an end in itself, and not merely a means to an end.
When the law is clear, there is a greater chance of compliance than when it is
shrouded in obscurity.

The view has indeed been expressed that, in matters involving "high
policy", the influence of international law is minimal. However, as
Professor Brownlie has observed in dealing with this argument, it would be

"better to uphold a prohibition which may be avoided in a crisis than to do away

with standards altogether". 221 /

I would also refer, in this context, to the perceptive observations of
Albert Schweitzer, cited at the very commencement of this Opinion, on the value
of a greater public awareness of the illegality of nuclear weapons.

The Court needs to discharge its judicial role, declaring and clarifying
the law as it is empowered and charged to do, undeterred by considerations that
pertain to the political realm, which are not its concern.

2. Nuclear Weapons have preserved world peace

It was argued by some States contending for legality that such weapons have
played a vital role in support of international security over the last fifty
years, and have helped to preserve global peace.

Even if this contention were correct, it makes little impact upon the legal
considerations before the Court. The threat of use of a weapon which
contravenes the humanitarian laws of war does not cease to contravene those laws
of war merely because the overwhelming terror it inspires has the psychological
effect of deterring opponents. This Court cannot endorse a pattern of security
that rests upon terror. In the dramatic language of Winston Churchill, speaking
to the House of Commons in 1955, we would then have a situation where, "Safety
will be the sturdy child of terror and survival the twin brother of
annihilation". A global regime which makes safety the result of terror and can
speak of survival and annihilation as twin alternatives makes peace and the
human future dependent on terror. This is not a basis for world order which
this Court can endorse. This Court is committed to uphold the rule of law, not
the rule of force or terror, and the humanitarian principles of the laws of war

221/ "Some Legal Aspects of the Use of Nuclear Weapons", op. cit.
emphasis added.

, p. 438,
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are a vital part of the international rule of law which this Court is charged to
administer.

A world order dependent upon terror would take us back to the state of

nature described by Hobbes in The Leviathan , with sovereigns "in the posture of
Gladiators; having their weapons pointing and their eyes fixed on one another
. which is a posture of Warre". 222 /

As international law stands at the threshold of another century, with over
three centuries of development behind it, including over one century of
development of humanitarian law, it has the ability to do better than merely re-
endorse the dependence of international law on terror, thus setting the clock
back to the state of nature as described by Hobbes, rather than the
international rule of law as visualized by Grotius. As between the widely
divergent world views of those near contemporaries, international law has
clearly a commitment to the Grotian vision; and this case has provided the Court
with what future historians may well describe as a "Grotian moment" in the
history of international law. | regret that the Court has not availed itself of
this opportunity. The failure to note the contradictions between deterrence and
international law may also help to prolong the "posture of Warre" described by
Hobbes, which is implicit in the doctrine of deterrence.

However, conclusive though these considerations be, the weakness of the
argument that deterrence is valuable in that it has preserved world peace does
not end here. It is belied by the facts of history. It is well documented that
the use of nuclear weapons has been contemplated more than once during the past
fifty years. Two of the best known examples are the Cuban Missile Crisis (1962)
and the Berlin Crisis (1961). To these, many more could be added from well
researched studies upon the subject. 223 [/ The world has on such occasions
been hovering on the brink of nuclear catastroptre and has, so to speak, held its
breath. In these confrontations, often a test of nerves between those who
control the nuclear button, anything could have happened, and it is humanity’s
good fortune that a nuclear exchange has not resulted. Moreover, it is
incorrect to speak of the nuclear weapon as having saved the world from wars,
when well over 100 wars, resulting in 20 million deaths, have occurred since
1945. 224 | Some studies have shown that since the termination of World
War |IlI, there have been armed conflicts around the globe every year, with the

possible exception of 1968, 225 / while more detailed estimates show that in
the 2,340 weeks between 1945 and—1990, the world enjoyed a grand total of only
three that were truly war-free. 226 /

It is true there has been no global conflagration, but the nuclear weapon
has not saved humanity from a war-torn world, in which there exist a multitude
of flashpoints with the potential of triggering the use of nuclear weapons if
the conflict escalates and the weapons are available. Should that happen, it

222/ Thomas Hobbes, The Leviathan , ed. James B. Randall, Washington Square
Press, 1970, p. 86.

223/ For example, The Nuclear Predicament: A Sourcebook , D.U Gregory
(ed.), 1I982.

224/ Ruth Sivard, in World Military and Social Expenditures, World
Priorities (1993, p. 20), counts 149 wars and 23 million deaths during this
period.

225/ See Charles Allen, The Savage Wars of Peace: Soldiers’ Voices

1945-1989 , 19809.

226/ Alvin and Heidi Toffler, War and Anti-War: Survival at the Dawn of
the 21Ist Century , 1993, p. 14.
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would bring "untold sorrow to mankind" which it was the primary objective of the
United Nations Charter to prevent.

IX CONCLUSION
1. The task before the Court

Reference has been made (in section VI.4 of this Opinion) to the wide
variety of groups that have exerted themselves in the anti-nuclear cause -
environmentalists, professional groups of doctors, lawyers, scientists,
performers and artists, parliamentarians, women’s organizations, peace groups,
students, federations. They are too numerous to mention. They come from every
region and every country.

There are others who have maintained the contrary for a variety of reasons.

Since no authoritative statement of the law has been available on the
matter thus far, an appeal has now been made to this Court for an Opinion. That
appeal comes from the world’'s highest representative organization on the basis
that a statement by the world’s highest judicial organization would be of
assistance to all the world in this all-important matter.

This Request thus gives the International Court of Justice a unique
opportunity to make a unique contribution to this unique question. The Opinion
rendered by the Court has judicially established certain important principles
governing the matter for the first time. Yet it does not go to the full extent
which | think it should have.

In this Opinion | have set down my conclusions as to the law. While
conscious of the magnitude of the issues, | have focused my attention on
the law as it is - on the numerous principles worked out by customary
international law, and humanitarian law in particular, which cover the
particular instances of the damage caused by nuclear weapons. As stated at
the outset, my considered opinion on this matter is that the use or threat
of use of nuclear weapons Is incompatible with international law and with

the very foundations on which that system rests. | have sought in this
Opinion to set out my reasons in some detail and to state why the use or
threat of use of nuclear weapons is absolutely prohlblted by existing

in all circumstances and without reservation

It comforts me that these legal conclusions accord also with what |
perceive to be the moralities of the matter and the interests of humanity.

2. The alternatives before humanity

To conclude this Opinion, | refer briefly to the Russell-Einstein
Manifesto, issued on 9th July 1955. Two of the most outstanding intellects
of this century, Bertrand Russell and Albert Einstein, each of them
specially qualified to speak with authority of the power locked in the
atom, joined a number of the world’s most distinguished scientists in
issuing a poignant appeal to all of humanity in connection with nuclear
weapons. That appeal was based on considerations of rationality, humanity
and concern for the human future. Rationality, humanity and concern for
the human future are built into the structure of international law.

International law contains within itself a section which particularly
concerns itself with the humanitarian laws of war. It is in the context of
that particular section of that particular discipline that this case is
set. It is an area in which the concerns voiced in the Russell-Einstein
manifesto resonate with exceptional clarity.

Here are extracts from that appeal:

“"No one knows how widely such lethal radioactive particles
may be diffused, but the best authorities are unanimous in

law -
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saying that a war with H-bombs might possibly put an end to the
human race ...

... We appeal, as human beings, to human beings: Remember
your humanity, and forget the rest. If you can do so, the way
lies open to a new Paradise; if you cannot, there lies before
you the risk of universal death."

Equipped with the necessary array of principles with which to respond,
international law could contribute significantly towards rolling back the
shadow of the mushroom cloud, and heralding the sunshine of the nuclear-
free age.

No issue could be fraught with deeper implications for the human
future, and the pulse of the future beats strong in the body of
international law. This issue has not thus far entered the precincts of
international tribunals. Now that it has done so for the first time, it
should be answered - convincingly, clearly and categorically.

(Signed ) Christopher Gregory WEERAMANTRY
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APPENDIX

(demonstrating danger to neutral States)

COMPARISON OF THE EFFECTS OF BOMBS



[Original:  English]

DISSENTING OPINION OF JUDGE KOROMA

It is a matter of profound regret to me that | have been compelled to
append this Dissenting Opinion to the Advisory Opinion rendered by the
Court, as | fundamentally disagree with its finding - secured by the
President’s casting vote - that:

"in view of the current state of international law, and of the
elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would
be lawful or unlawful in an extreme circumstance of self-

defence, in which the very survival of a State would be at

stake "

This finding, in my considered opinion, is not only unsustainable on
the basis of existing international law, but, as | shall demonstrate later,
is totally at variance with the weight and abundance of material presented
to the Court. The finding is all the more regrettable in view of the fact
that the Court had itself reached a conclusion that:

"the threat or use of nuclear weapons would generally be
contrary to the rules of international law applicable in armed
conflict, and in particular the principles and rules of
humanitarian law".

A finding with which | concur, save for the word "generally". It is
my considered opinion based on the existing law and the available evidence
that the use of nuclear weapons in any circumstance would be unlawful under
international law. That use would at the very least result in the
violation of the principles and rules of international humanitarian law,
and would therefore be contrary to that law.

| am also unable to agree with various aspects of the reasoning which
motivates the Advisory Opinion. Some of it, in my view, is not only
untenable in law, but may even have the effect of potentially destabilizing
the existing international legal order.

According to the material before the Court, it is estimated that more
than 40,000 nuclear warheads exist in the world today with a total
destructive capacity around a million times greater than that of the bomb
which devastated Hiroshima. A single nuclear bomb detonated over a large
city is said to be capable of killing more than 1 million people. These
weapons, if used massively, could result in the annihilation of the human
race and the extinction of human civilization. Nuclear weapons are thus
not just another kind of weapon, they are considered the absolute weapon
and are far more pervasive in terms of their destructive effects than any
conventional weapon. A request for an advisory opinion asking for a
determination about the lawfulness or otherwise of the use of such weapons
is a matter which, in my considered opinion, this Court as a court of law
and the guardian of legality in the United Nations system should be capable
of making.

While it is admitted that the views of States are divided on the
question of nuclear weapons, as well as about their possible consequences,
views are also divided as to whether the Court should have been asked to
render an opinion on the matter at all. However, the Court, having found
that the General Assembly was competent to ask the question and in the
absence of any "compelling reason" relating to propriety or to any issue
that would compromise its judicial character, should have performed its
judicial function in accordance with Article 38 of its Statute and
determined the question, "in accordance with international law", by
simultaneously applying international conventions, international custom as
established rules recognized by States or as evidence of general practice
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accepted as law or the general principles of law recognized by all States,
the judicial decisions of the Court and resolutions of international
organizations, at a minimum as evidence of the law.

In my view, the prevention of war, by the use of nuclear weapons, is a
matter for international law and, if the Court is requested to determine
such an issue, it falls within its competence to do so. Its decision can
contribute to the prevention of war by ensuring respect for the law. The
Court in the Corfu Channel case described as its function "the need to
ensure respect for international law of which it is the organ”
(1.C.J. Reports 1949 , p. 35). The late Judge Nagendra Singh, a former
Member and President of this Court, commenting on that statement, observed
that it was made by the Court without reference to the United Nations
Charter or to its own Statute. He observed that "the Court has thus to be
conscious of this fact, as something inherent to its existence in relation
to the law which it administers" ("The Role and Record of the International
Court of Justice", p. 173). Today a system of war prevention exists in
international law, and comprises the prohibition of the use of force, the
collective security provisions of the United Nations Charter for the
maintenance of international peace, the obligation to resort to peaceful
means for the settlement of international disputes and the regulations on
weapons prohibition, arms limitation and disarmament. The Court’s Advisory
Opinion in this case could have strengthened this regime by serving as a
shield of humanity.

In my view, it is wholly incoherent in the light of the material
before the Court to say that it cannot rule definitively on the matter now
before it in view of the current state of the law and because of the
elements of facts at its disposal, for neither the law nor the facts are so
imprecise or inadequate as to prevent the Court from reaching a definitive
conclusion on the matter. On the other hand, the Court’'s findings could be
construed as suggesting either that there is a gap, a lacuna, in the
existing law or that the Court is unable to reach a definitive conclusion
on the matter because the law is imprecise or its content insufficient or
that it simply does not exist. It does not appear to me any new principles
are needed for a determination of the matter to be made. All that was
requested of the Court was to apply the existing law. A finding of non
liguet  is wholly unfounded in the present case. The Court has always taken
the view that the burden of establishing the law is on the Court and not on
the Parties. The Court has stated that:

"there is no incompatibility with its judicial function in

making a pronouncement on the rights and duties of the Parties
under existing international law which would clearly be capable
of having a forward reach ... The possibility of the law
changing is ever present: but that cannot relieve the Court
from its obligation to render a judgment on the basis of the law

as it exists at the time of its decision ..." Fisheries
Jurisdiction Case, 1.C.J. Reports 1974 , p- 20.)
The corpus juris on the matter is not only considerable, but is

sufficiently clear and precise for the Court to have been able to make a
definitive finding. If the Court had applied the whole spectrum of the
law, including international conventions, rules of customary international
law, general principles of international law, judicial decisions, as well

as resolutions of international organizations, there would have been no
room for a purported finding of non liquet

Furthermore, all States - both the nuclear-weapon and
non-nuclear-weapon States - are agreed that the rules of international law
applicable in armed conflict, particularly international humanitarian law,
apply to the use of nuclear weapons. This law, which has been formulated
and codified to restrict the use of various weapons and methods of warfare,
is intended to limit the terrible effects of war. Central to it is the
principle of humanity which above all aims to mitigate the effects of war
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on civilians and combatants alike. It is this law which also establishes a
regime on the basis of which the methods and means of warfare are to be
judged. Accordingly, it would seem apposite and justifiable for the

effects of a conflict involving nuclear weapons - regarded as the ultimate
weapon of mass destruction - to be judged against the standards of such a
regime.

Despite its findings, the Court has itself recognized that the law of
armed conflict, and in particular the principles and rules of humanitarian
law - would apply to a conflict involving the use of nuclear weapons. It
follows that the Court’'s finding that it cannot conclude definitively
whether the threat or use of nuclear weapons would be lawful or unlawful in
an extreme circumstance of self-defence, in which the very survival of a
State would be at stake, is a contradiction and can at best be described as
the identification of two principles, namely, the obligation to comply with
the principles and rules of international law applicable in armed conflict
and the right of a State to self-defence including when it considers its
very survival to be at stake. It these principles are not mutually
exclusive and are recognized in international law. However, it has been
argued that when the Court is faced with two competing principles or
rights, it should jurisprudentially assign a priority to one of them and
cause it to prevail. In the opinion of Sir Hersch Lauterpacht, even though
the margin of preference for giving a priority to one principle over
another may be small, yet, however tenuous, that margin must be decisive.
He admits that judicial action along this line may in some respects be
indistinguishable from judicial legislation. However, he argues, the Court
"may have to effect a compromise - which is not a diplomatic but a
legitimate judicial compromise - between competing principles of law", and
concludes that:

"there is no decisive reason why the Court should avoid at all
cost some such outcome. It is in accordance with the true
function of the Court that the dispute submitted to it should be
determined by its own decision and not by the contingent
operation of an attitude of accommodation on the part of the
disputants. There is an embarrassing anticlimax, which is not
legally irrelevant, in a situation in which the Court, after
prolonged written and oral pleadings, is impelled to leave the

settlement of the actual issue to ... the parties." ( The
Development of International Law by the International Court
p. 146.)

The suggestion that it should be left to individual States to determine
whether or not it may be lawful to have recourse to nuclear weapons, is not
only an option fraught with serious danger, both for the States that may be
directly involved in conflict, and for those nations not involved, but may
also suggest that such an option is not legally reprehensible.

Accordingly, the Court, instead of leaving it to each State to decide
whether or not it would be lawful or unlawful to use nuclear weapons in an
extreme circumstance of "State survival", should have determined whether or
not it is permissible to use nuclear weapons even in a case involving the
survival of the state. The question put to the Court is whether it is

lawful to use nuclear weapons and is not about the survival of the state,
which is what the Court’'s reply turned on. If the Court had correctly
interpreted the question this would not only have had the effect of

declaring the law regarding the use of nuclear weapons but could well have
deterred the use of such weapons. Regrettably, the Court refrained not
only from performing its judicial function, but, by its "non-finding",

appears to have made serious inroads into the present legal restraints
relating to the use of nuclear weapons, while throwing the regime of
self-defence into doubt by creating a new category called the "survival of
the State", seen as constituting an exception to Articles 2, paragraph 4,
and 51of the United Nations Charter and to the principles and rules of
humanitarian law. In effect, this kind of restraint would seem to be
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tantamount to judicial legislation at a time when the Court has itself -
rightly in my view - recognized that it "cannot legislate”, and, that

“in the circumstances of the present case, it is not called upon
to do so . Rather its task is to engage in its normal judicial

function of ascertaining the existence or otherwise of legal

principles and rules applicable to the threat or use of nuclear

weapons." (Advisory Opinion, para. 18.)

However, just after reaffirming this self-denying ordinance, the Court went
on to do just that by proclaiming that it cannot conclude definitively
whether or not the threat or use of nuclear weapons would be "lawful or
unlawful in an extreme circumstance of self-defence, in which the very
survival of a State would be at stake", given the current state of
termatiormat faw—and—tie  elements of fact at its disposal. This finding,
with respect, is not only untenable in law but legally superfluous. The
right of self-defence is inherent and fundamental to all States. It exists
within and not outside or above the law. To suggest that it exists outside
or above the law is to render it probable that force may be used
unilaterally by a State when it by itself considers its survival to be at
stake. The right of self-defence is not a licence to use force; it is
regulated by law and was never intended to threaten the security of other
states.

Thus the Court’s finding does not only appear tantamount to judicial
legislation which undermines the regime of the non-use of force as
enshrined in Article 2, paragraph 4, of the Charter, and that of
self-defence as embodied in Article 51, but the doctrine of the survival of
the State represents a throwback to the law before the adoption of the
United Nations Charter and is even redolent of a period long before that.
Grotius, writing in the seventeenth century, stated that: "[tlhe right of
self-defence ... has its origin directly, and chiefly, in the fact that
nature commits to each his own protection" (Grotius, De Jure Belli Ac
Pacis , bk. II, ch. I, pt. lll, at 172 (Carnegie Endowment trans. 1925)
(1646)). Thus, the Court’s finding would appear to be tantamount to
according to each State the exclusive right to decide for itself to use
nuclear weapons when its survival is at stake as that State perceives it -
a decision subjected neither to the law nor to third party adjudication.
When Lauterpacht had to consider a similar situation following the
conclusion of the Briand-Kellog Pact of 1928, according to which the
participating States declared that a State claiming the right of
self-defence "alone is competent to decide whether circumstances require
recourse to war in self-defence”, he found such a claim to be
"self-contradictory in as much as it purports to be based on legal right
and at the same time, it dissociates itself from regulations and evaluation
of the law". While he acknowledged the right of self-defence as "absolute"
in the sense that no law could disregard it, Lauterpacht however maintained
that the right is "relative" in as much as it is presumably regulated by
law. "It is regulated to the extent that it is the business of the Courts
to determine whether, how far, and for how long, there was a necessity to
have recourse to it". ("The Function of Law in the International
Community", pp. 179-180).

As already stated, the Court's present finding represents a challenge
to some of the fundamental precepts of existing international law including
the proscription of the use of force in international relations and the
exercise of the right of self-defence. That the Court cannot decide
definitively whether the use of nuclear weapons would be lawful or unlawful
when the survival of the State is at stake is a confirmation of the
assertion that the survival of that State is not only not a matter for the
law but that a State, in order to ensure its survival, can wipe out the
rest of humanity by having recourse to nuclear weapons. In its historical
garb "of the fundamental right of self-preservation”, such a right was used
in the past as a pretext for the violation of the sovereignty of other
States. Such acts are now considered unlawful under contemporary
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international law. The International Military Tribunal at Nuremburg in

1946 rejected the argument that the State involved had acted in
self-defence and that every State must be the judge of whether, in a given
case, it is entitled to decide whether to exercise the right of

self-defence. The Tribunal held that "whether action taken under the claim
of self-defence was in fact aggressive or defensive must ultimately be
subject to investigation or adjudication if international law is ever to be
enforced" (  Judgment of the International Military Tribunal at Nuremburg
1946, Trial of German Major War Criminals before the International Military
Tribunal, (1947), Vol. I, p. 208).

Similarly, this Court, in the Nicaragua case, rejected the assertion
that the right of self-defence is not subject to international law. While
noting that Article 51 of the United Nations Charter recognizes a "natural"
or "inherent" right of self-defence, it stated that "it is hard to see how
this can be other than of a customary nature, even if its present content
has been confirmed by the Charter" ( I.C.J. Reports 1986 , p. 94). By its
present findings, the Court would appear to be departing from its own
jurisprudence by saying that it cannot determine conclusively whether or
not it would be lawful for a State to use nuclear weapons.

Be that as it may, it is not as if the Court was compelled to reach
such a conclusion, for the law is clear. The use of force is firmly and
peremptorily prohibited by Article 2, paragraph 4, of the United Nations
Charter. The regime of self-defence or the doctrine of "self-survival", as
the Court would prefer to have it, is likewise regulated and subjected to
that law. The right of self-defence by a State is clearly stipulated in
Article 51 of the Charter, as follows:

"Nothing in the present Charter shall impair the inherent
right of individual or collective self-defence if an armed
attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in
the exercise of this right of self-defence shall be immediately
reported to the Security Council and shall not in any way affect
the authority and responsibility of the Security Council under
the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace
and security."

Thus, the Article permits the exercise of that right subject to the

conditions stipulated therein. Firstly, in order to exercise the right, a

State must have been the victim of an armed attack and, while exercising
such a right, it must observe the principle of proportionality. Secondly,

the measure or measures taken in exercise of such a right must be reported
to the Security Council and are to be discontinued as soon as the Security
Council itself has taken measures necessary for the maintenance of
international peace. Article 51 therefore envisages the ability of a State
lawfully to defend itself against armed attack. The Court emphasized this
when it stated that the right of self-defence under Article 51 is

conditioned by necessity and proportionality and that these conditions

would apply whatever the means of force employed. Moreover, self-defence
must also meet the requirements of the law applicable in armed conflict,
particularly the principles and rules of international humanitarian law.

The question therefore is not whether a State is entitled to exercise
its right of self-defence in an extreme circumstance in which the very
survival of that State would be at stake, but rather whether the use of
nuclear weapons would be lawful or unlawful under any circumstance
including an extreme circumstance in which its very survival was at stake -
or, in other words, whether it is possible to conceive of consequences of
the use of such weapons which do not entail an infringement of
international law applicable in armed conflict, particularly international
humanitarian law. As stated above, in terms of the law, the right of
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self-defence is restricted to the repulse of an armed attack and does not
permit of retaliatory or punitive action. Nor is it an exception to the

Jjus in bello (conduct of hostilities). Since, in the light of the law and
the facts, it is inconceivable that the use of nuclear weapons would not
entail an infringement of, at the very least, the law applicable in armed
conflict, particularly humanitarian law, it follows that the use of such

weapons would be unlawful. Nuclear weapons do not constitute an exception
to humanitarian law.

Given these considerations, it is not legally sustainable to find, as
the Court has done, that, in view of the present state of the law, it
cannot conclude definitively whether the threat or use of nuclear weapons
would be lawful or unlawful in an extreme circumstance of self-survival,
for as it stated in the Nicaragua case:

"the conduct of States should, in general, be consistent

with ... rules, and that instances of State conduct inconsistent
with a given rule should generally have been treated as breaches
of that rule, not as indications of the recognition of that

rule" ( I.C.J. Report 1986 , p- 98).

Judge Mosler, a former member of this Court has in another context,
stated

"that law cannot recognise any act either of one member or of
several members in concert, as being legally valid if it is
directed against the very foundation of law". (H. Mosler, The
International Society as a Legal Community, (1980), p. 18).

The Court’s finding is also untenable, for, and as already mentioned, the
corpus juris on which it should have reached its conclusion does indeed
exist, and in an ample and substantial form. The Court had itself taken
cognizance of this when it noted that the "laws and customs of war"
applicable to the matter before it had been codified in The Hague
Conventions of 1899 and 1907, based upon the 1868 Declaration of

St. Petersburg as well as the results of the Brussels Conference of 1874.
The Court also recognized that "The Hague Law" and, more particularly, the
Regulations Respecting the Laws and Customs of War on Land, do regulate the
rights and duties of belligerent States in the conduct of their hostilities

and limit the choice of methods and means of injuring the enemy in wartime.
It found that the "Geneva Law" (the Conventions of 1864, 1906, 1929 and
1949), which protects the victims of war and aims to provide safeguards for
disabled armed forces personnel and persons not taking part in the

hostilities, is equally applicable to the issue before it. It noted that

these two branches of law today constitute international humanitarian law
which was codified in the 1977 Additional Protocols to the Geneva
Conventions of 1949.

It observed that, since the turn of the century, certain weapons, such
as explosive projectiles under 400 g, dum-dum bullets and asphyxiating
gases, have been specifically prohibited, and that chemical and
bacteriological weapons were also prohibited by the 1925 Geneva Gas
Protocol. More recently, the Court found, the use of weapons producing
"non-detectable fragments", of other types of mines, booby traps and other
devices, and of incendiary weapons, was either prohibited or limited
depending on the case by the Convention of 10 October 1980 on Prohibitions
or Restrictions on the Use of Certain Conventional Weapons Which May Be
Deemed to Be Excessively Injurious or to Have Indiscriminate Effects. Such
prohibition, it stated, was in line with the rule that "the right of
belligerents to adopt means of injuring the enemy is not unlimited" as
stated in Article 22 of the 1907 Hague Regulations Respecting the Laws and
Customs of War on Land. The Court further noted that the St. Petersburg
Declaration had already condemned the use of weapons "which uselessly
aggravate the suffering of disabled men or make their death inevitable" and
that the aforementioned Regulations annexed to the Hague Convention IV of
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1907, prohibit the use of "arms, projectiles, or material calculated to
cause unnecessary suffering” (Article 23).

The Court also identified the cardinal principles constituting the
fabric of international humanitarian law, the first of which is aimed at
the protection of the civilian population and civilian objects and
establishes the distinction between combatants and non-combatants.
According to those principles, States are obliged not to make civilians the
object of attack and must consequently not use weapons that are incapable
of distinguishing between civilian and military targets. Secondly, it is
prohibited to cause unnecessary suffering to combatants and, accordingly,
it is prohibited to use weapons causing them needless harm or that
uselessly aggravate their suffering. In this regard, the Court noted that
States do not have unlimited freedom of choice in the weapons they can use.

The Court also considered applicable to the matter the Martens Clause,
first enunciated in the Hague Convention of 1899 with respect to the laws
and customs of war on land, a modern version of which has been codified in
Article 1, paragraph 2, of Additional Protocol | of 1977, and reads as
follows:

“In cases not covered by this Protocol or by other
international agreements, civilians and combatants remain under
the protection and authority of the principles of international
law derived from established custom, from the principles of
humanity and from the dictates of public conscience."

The Court noted that the principles embodied in the Clause are principles
and rules of humanitarian law and, together with the principle of
neutrality, apply to nuclear weapons.

It was in the light of the foregoing that the Court recognized that
humanitarian law does prohibit the use of certain types of weapons either
because of their indiscriminate effect on combatants and civilians or
because of the unnecessary and superfluous harm caused to combatants. The
Court accordingly held that the principles and rules of international
humanitarian law are obligatory and binding on all States as they also
constitute intransgressible principles of customary international law.

With regard to the applicability of Additional Protocol | of 1977 to
nuclear weapons, the Court recalled that even if not all States are parties
to the Protocol, they are nevertheless bound by those rules in the Protocol
which, when adopted, constituted an expression of the pre-existing
customary law, such as, in particular, the Martens Clause, which is
enshrined in Article | of the Protocol.

The Court observed that the fact that certain types of weapons were
not specifically mentioned in the Convention does not permit the drawing of
any legal conclusions relating to the substantive issues raised by the use
of such weapons. It took the view that there can be no doubt that the
principles and rules of humanitarian law, which are enshrined in the Geneva
Conventions of 1949 and the Additional Protocols of 1977, are applicable to
nuclear weapons. Even when it observed that the Conferences of 1949 and
1977 did not specifically address the question of nuclear weapons, the
Court stated that it cannot be concluded from this that the established
principles and rules of humanitarian law applicable in armed conflict do
not apply to nuclear weapons, as such a conclusion would be incompatible
with the intrinsically humanitarian character of the legal principles in
question which permeate the entire law of armed conflict and apply to all
forms of warfare and to all kinds of weapons.

The Court agreed with the submission that:

“In general, international humanitarian law bears on the
threat or use of nuclear weapons as it does of other weapons.
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International humanitarian law has evolved to meet
contemporary circumstances, and is not limited in its
application to weaponry of an earlier time. The fundamental
principles of this law endure: to mitigate and circumscribe the
cruelty of war for humanitarian reasons." (New Zealand, Written
Statement, p. 15.)

The Court also observed that none of the States advocating the
legality of the use of nuclear weapons under certain circumstances,
including the "clean" use of smaller, low-yield, tactical nuclear weapons,
had indicated that the principles of humanitarian law do not apply to
nuclear weapons, noting that, for instance, the Russian Federation had
recognized that "restrictions set by the rules applicable to armed
conflicts in respect of means and methods of warfare definitely also extend
to nuclear weapons"; that for the United States, "the United States has
long shared the view that the law of armed conflict governs the use of
nuclear weapons - just as it governs the use of conventional weapons";
while for the United Kingdom, "so far as the customary law of war is
concerned, the United Kingdom has always accepted that the use of nuclear
weapons is subject to the principles of the jus in bello "

With regard to the elements of fact advanced in its findings, the
Court noted the definitions of nuclear weapons contained in various
treaties and instruments, including those according to which nuclear
explosions are "capable of causing massive destruction, generalized damage
or massive poisoning” (Paris Accords of 1954), or the preamble of the
Tlatelolco Treaty of 1967 which described nuclear weapons "whose terrible
effects are suffered, indiscriminately and inexorably, by military forces
and civilian population alike, [and which] constitute through the
persistence of the radioactivity they release, an attack on the integrity
of the human species and ultimately may even render the whole earth
uninhabitable". It also took note of the fact that nuclear weapons release
not only immense quantities of heat and energy, but also powerful and
prolonged radiation; that the first two causes of damage are vastly more
powerful than such causes of damage in other weapons of mass destruction,
and that the phenomenon of radiation is said to be peculiar to nuclear
weapons. These characteristics, the Court concluded, render nuclear
weapons potentially catastrophic; their destructive power cannot be
contained in either space or time, and they have the potential to destroy
all civilization and the entire ecosystem of the planet.

With regard to the elements of fact, the Court noted that the
radiation released by a nuclear explosion would affect health, agriculture,
natural resources and demography over a wide area and that such weapons
would be a serious danger to future generations. It further noted that
ionizing radiation has the potential to damage the future environment, food
and marine ecosystems, and to cause genetic defects and illness in future
generations.

Also in this regard, the Government of Japan told the Court that the
yields of the atomic bombs detonated in Hiroshima on 6 August 1945 and in
Nagasaki on 9 August 1945 were the equivalent of 15 kilotons and
22 kilotons of TNT respectively. The bomb blast produced a big fireball,
followed by extremely high temperatures of some several million degrees
centigrade, and extremely high pressures of several hundred thousand
atmospheres. It also emitted a great deal of radiation. According to the
delegation, the fireball, which lasted for about 10 seconds, raised the
ground temperature at the hypocentre to somewhere between 3,000°C and
4,000°C, and the heat caused the scorching of wood buildings over a radius
of approximately 3 kilometres from the hypocentre. The number of houses
damaged by the atomic bombs was 70,147 in Hiroshima and 18,409 in Nagasaki.
People who were within 1,000 m of the hypocentre were exposed to the
initial radiation of more than 3.93 Grays. It is estimated that 50 per
cent of people who were exposed to more than 3 Grays die of marrow disorder
within two months. Induced radiation was emitted from the ground and
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buildings charged with radioactivity. In addition, soot and dust

contaminated by induced radiation was dispersed into the air and whirled up
into the stratosphere by the force of the explosion, and this caused
radioactive fallout back to the ground over several months.

According to the delegation, the exact number of fatalities was not
known, since documents were scarce. It was estimated, however, that the
number of people who had died by the end of 1945 amounted to approximately
140,000 in Hiroshima and 74,000 in Nagasaki. The population of the cities
at that time was estimated at 350,000 in Hiroshima and 240,000 in Nagasaki.
The number of people who died of thermal radiation immediately after the
bomb blast, on the same day or within a few days, was not clear. However,
90 to 100 per cent of the people who were exposed to thermal radiation
without any shield withi n 1 k of the hypocentre, died within a week. The
early mortality rates for the people who were within 1.5 k t o0 2 k of the
hypocentre were 14 per cent for people with a shield and 83 per cent for
the people without a shield. In addition to direct injury from the bomb
blast, death was caused by several interrelated factors such as being
crushed or buried under buildings, injuries caused by splinters of glass,
radiation damage, food shortages or a shortage of doctors and medicines.

Over 320,000 people who survived but were affected by radiation still
suffer from various malignant tumours caused by radiation, including
leukaemia, thyroid cancer, breast cancer, lung cancer, gastric cancer,
cataracts and a variety of other after-effects. More than half a century
after the disaster, they are still said to be undergoing medical
examinations and treatment.

According to the Mayor of Hiroshima who made a statement before the
Court, the atomic bomb which was detonated in Hiroshima produced an
enormous destructive power and reduced innocent civilian populations to
ashes. Women, the elderly and the newborn were said to have been bathed in
deadly radiation. The Court was told that the dropping of the bomb
unleashed a mushroom cloud and human skin was burned raw while other
victims died in desperate agony. The Mayor further told the Court that
when the bomb exploded, enormous pillars of flame leaped up towards the sky
and a majority of the buildings crumbled, causing a large number of
casualties, many of them fatal.

Later in his statement he described the unique characteristic of the
atomic bombing as one whose enormous destruction was instantaneous and
universal. Old, young, male, female, soldiers, civilians were all killed
indiscriminately . The entire city of Hiroshima, he said, had been exposed
to thermal rays, shock-wave blast and radiation. The bomb purportedly
generated heat that reached several million degrees centigrade. The
fireball was about 280 metres in diameter, the thermal rays emanating from
it were thought to have instantly charred any human being who was outdoors
near the hypocentre. The witness further disclosed that according to
documented cases, clothing had burst into flames at a distance of
2 kilometres from the hypocentre of the bomb; many fires were ignited
simultaneously throughout the city; the entire city was carbonized and
reduced to ashes. Yet another phenomenon was a shock-wave which inflicted
even greater damage when it ricocheted off the ground and buildings. The
blast wind which resulted had, he said, lifted and carried people through
the air. All wooden buildings within a radius of 2 kilometres collapsed,
while many well beyond that distance were damaged.

The blast and thermal rays combined to burn to ashes or cause the
collapse of approximately 70 per cent of the 76,327 dwellings in Hiroshima
at the time. The rest were partially destroyed, half-bombed or damaged.
The entire city was said to have been instantly devastated by the dropping
of the bomb.

On the day the bomb was dropped, the witness further disclosed that
there were approximately 350,000 people in Hiroshima, but it was later
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estimated that some 140,000 had died by the end of December 1945.
Hospitals were said to be in ruins with medical staff dead or injured and
with no medicines or equipment, and an incredible number of victims died,
unable to receive sufficient treatment. Survivors developed fever,

diarrhoea, haemorrhaging, and extreme fatigue, many died abruptly. Such
was said to be the pattern of the acute symptoms of the atomic bomb
disease. Other consequences were a widespread destruction of cells, loss
of blood-producing tissue, and organ damage. The immune systems of
survivors were weakened and such symptoms as hair loss were conspicuous.
Other experiences recorded were an increase in leukaemia, cataracts,

thyroid cancer, breast cancer, lung cancer and other cancers. As a result
of the bombing, children exposed to radiation suffered mental and physical
retardation. Nothing could be done for these children medically and even
unborn babies, the Mayor stated, had been affected. He concluded by saying
that exposure to high levels of radiation continues in Hiroshima to this

day.

The Mayor of Nagasaki, in his testimony, described effects on his city
that were similar to those experienced by Hiroshima as a result of the
atomic bombing which had taken place during the war. According to the
witness,

"The explosion of the atomic bomb generated an enormous
fireball, 200 metres in radius, almost as though a small sun had
appeared in the sky. The next instant, a ferocious blast and
wave of heat assailed the ground with a thunderous roar. The
surface temperature of the fireball was about 7,000°C, and the
heat rays that reached the ground were over 3,000°C. The
explosion instantly killed or injured people within a
two-kilometre radius of the hypocentre, leaving innumerable
corpses charred like clumps of charcoal and scattered in the
ruins near the hypocentre. In some cases not even a trace of
the person’s remains could be found. The blast wind of over
300 metres per second slapped down trees and demolished most
buildings. Even iron reinforced concrete structures were so
badly damaged that they seemed to have been smashed by a giant
hammer. The fierce flash of heat meanwhile melted glass and
left metal objects contorted like strands of taffy, and the
subsequent fires burned the ruins of the city to ashes.

Nagasaki became a city of death where not even the sounds of
insects could be heard. After a while, countless men, women and
children began to gather for a drink of water at the banks of
nearby Urakami River, their hair and clothing scorched and their
burnt skin hanging off in sheets like rags. Begging for help,
they died one after another in the water or in heaps on the
banks. Then radiation began to take its toll, killing people

like a scourge of death expanding in concentric circles from the
hypocentre. Four months after the atomic bombing, 74,000 were
dead and 75,000 had suffered injuries, that is, two-third of the
city population had fallen victim to this calamity that came

upon Nagasaki like a preview of the Apocalypse." (CR 95/27.)

The witness went on to state that even people who were lucky enough to
survive continued to this day to suffer from the late effects unique to
nuclear weapons. Nuclear weapons, he concluded, bring in their wake the
indiscriminate devastation of civilian populations.

Testimony was also given by the delegation of the Marshall Islands
which was the site of 67 nuclear weapons tests from 30 June to
18 August 1958, during the period of the United Nations Pacific Islands
territories trusteeship. The total yield of those weapons was said to be
equivalent to more than 7,000 bombs of the size of that which destroyed
Hiroshima. Those nuclear weapon tests were said to have caused extensive
radiation, induced illnesses, deaths and birth defects. Further on in the
testimony, it was disclosed that human suffering and damage to the
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environment occurred at great distances, both in time and in geography,

from the sites of detonations even when an effort was made to avoid or
mitigate harm. The delegation went on to inform the Court that the unique
characteristics of nuclear weapons are that they cause unnecessary

suffering and include not only widespread, extensive, radioactive

contamination with cumulative adverse effects, but also locally intense
radiation with severe, immediate and long-term adverse effects,

far-reaching blasts, heat, and light resulting in acute injuries and

chronic ailments. Permanent, as well as temporary, blindness from intense
light and reduced immunity from radiation exposures were said to be common
and unavoidable consequences of the use of nuclear weapons, but which were
uncommon or absent from the use of other destructive devices.

The delegation further disclosed that birth defects and
extraordinarily prolonged and painful illnesses caused by the radioactive
fallout inevitably and profoundly affected the civilian population long
after the nuclear weapons tests had been carried out. Such suffering had
affected generations born long after the testing of such weapons. It went
on to say that, apart from the immediate damage at and near ground zero
(where the detonation took place), the area experienced contamination of
animals and plants and the poisoning of soil and water. As a consequence,
some of the islands were still abandoned and in those that had recently
been resettled, the presence of caesium in plants from the radioactive
fallout rendered them inedible. Women on some of the other atolls in the
islands who had been assured that their atolls were not affected by
radiation, were said to have given birth to "monster babies". A young girl
on one of these atolls was said to have no knees, three toes on each foot
and a missing arm; her mother had not been born by 1954 when the tests
started but had been raised on a contaminated atoll.

In the light of the foregoing the Court, as well as taking cognizance
of the unique characteristics of nuclear weapons when used, reached the
following conclusions; that nuclear weapons have a destructive capacity
unmatched by any conventional weapon; that a single nuclear weapon has the
capacity to kill thousands if not millions of human beings; that such
weapons cause unnecessary suffering and superfluous injury to combatants
and non-combatants alike; and that they are unable to distinguish between
civiians and combatants. When recourse is had to such weapons, it can
cause damage to generations unborn and produce widespread and long-term
effects on the environment, particularly in respect of resources necessary
for human survival. In this connection, it should be noted that the
radioactive effects of such weapons are not only similar to the effects
produced by the use of poison gas which would be in violation of the 1925
Geneva Gas Protocol, but are considered even more harmful.

The above findings by the Court should have led it inexorably to
conclude that any use of nuclear weapons is unlawful under international
law, in particular the law applicable in armed conflict including
humanitarian law. However, instead of this, the Court found that:

"in view of the current state of international law, and of the
elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would
be lawful or unlawful in an extreme circumstance of
self-defence, in which the very survival of a State would be at
stake".

This finding that would appear to suggest that nuclear weapons when used in
circumstaces of a threat to "State survival " - a concept invented by the
Court - would constitute an exception to the corpus of humanitarian law

which applies in all armed conflicts and makes no exception for nuclear

weapons. In my considered opinion, the unlawfulness of the use of nuclear
weapons is not predicated on the circumstances in which the use takes

place, but rather on the unique and established characteristics of those

weapons which under any circumstance would violate international law by
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their use. It is therefore most inappropriate for the Court's finding to

have turned on the question of State survival when what is in issue is the
lawfulness of nuclear weapons. Such a misconception of the question
deprives the Court's finding of any legal basis.

On the other hand, if the Court had properly perceived the question
and intended to give an appropriate reply, it would have found that an
overwhelming justification exists on the basis of the law and the facts,
which would have enabled it to reach a finding that the use of nuclear
weapons in any circumstance would be unlawful. The Court's failure to
reach this inevitable conclusion has compelled me to enter a vigorous
dissent to its main finding.

| am likewise constrained to mention various other, more general,
misgivings with regard to the Advisory Opinion on the whole. While the
purpose of the Court’'s advisory jurisdiction is to provide an authoritative
legal opinion and to enlighten the requesting body on certain legal aspects
of an issue with which it has to deal when discharging its functions, the
device has also been used to secure authoritative interpretations of the
provisions of the Charter or the constitutive instruments of specialized
agencies, or to provide guidance to various organs of the United Nations in
relation to their functions. Furthermore, although the Advisory Opinions
of the Court are not legally binding and impose no legal obligations either
upon the requesting body or upon States, such Opinions are nonetheless not
devoid of effect as they remain the law "recognized by the United Nations"
( Admissibility of Hearings of Petitioners by the Committee on South West
Africa , I.C.J. Reports 1956 , p. 23, Sep. Op. Judge Lauterpacht at p. 46).
Accordingly, this Court has, on various occasions, used its advisory
jurisdiction as a medium of participation in the work of the United
Nations, helping the Organization to achieve its objectives. Advisory
opinions have enabled the Court to contribute meaningfully to the
development and crystallization of the law. For example, in the Namibia
Advisory Opinion, the Court referred to the development "of international
law in regard to the non-self-governing territories, as enshrined in the
Charter of the United Nations" ( I.C.J. Reports 1971 , p. 31), which made the
principle of self-determination applicable to such territories.

In its Advisory Opinion on the Western Sahara , the Court, citing the
Namibia Opinion in relation to the principle of self-determination, stated
that when questions are asked with reference to that principle, the Court

"must take into consideration the changes which have occurred in
the supervening half-century, and its interpretation cannot

remain unaffected by the subsequent development of law, through
the Charter of the United Nations and by way of customary law.

In this domain, as elsewhere, the corpus juris gentium has
been considerably enriched, and this the Court, if it is
faithfully to discharge its functions, may not ignore." ( 1.C.J.

Reports 1975 , p. 32).

The Court’'s Opinion in the case accordingly referred to Article 1 of the

United Nations Charter and to the Declaration on the Granting of

Independence to Colonial Countries and Peoples which, it said, "confirm and
emphasize that the application of the right of self-determination requires

a free and genuine expression of the will of the peoples concerned" ( 1.C.J.
Reports 1975 , p. 32). Moreover, the Court insisted that "the validity of

the principle of self-determination, defined as the need to pay regard to

the freely expressed will of peoples is not affected by the fact that in

certain cases the General Assembly has dispensed with the requirement of
consulting the inhabitants of a given territory" ( ibid. , p. 33). It can
therefore be observed that through the medium of its Advisory Opinions, the

Court has rendered normative decisions which have enabled the United
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Nations to achieve its objectives, in some cases even leading to the
peaceful settlement of disputes, and has either contributed to the
crystallisation and development of the law or, with its imprimatur,
affrmed the emergence of the law.

It is therefore to be regretted that, on this occasion, the Court
would seem not only to have retreated from this practice of making its
contribution to the development of the law on a matter of such vital
importance to the General Assembly and to the international community as a
whole but may, albeit unintentionally, have cast doubt on established or
emerging rules of international law. Indeed, much of the approach of the
Court in this Opinion is indicative of this attitude. When not looking for
specific treaties or customary law rules supposed to regulate or prohibit
the use of nuclear weapons, the Court has tended to declare either that it
is not called upon to make a finding on the matter or that it is not
necessary for it to take a position. For instance, regarding the matter of
whether the principles and rules of humanitarian law are part of jus cogens
as defined in Article 53 of the Vienna Convention on the Law of Treaties of
1969, the Court stated that there is no need for it to pronounce on the
matter even though there is almost universal adherence to the fact that the
Geneva Conventions of 1949 are declaratory of customary international law,
and there is community interest and consensus in the observance of and
respect for their provisions. A pronouncement of the Court emphasizing
their humanitarian underpinnings and the fact that they are deeply rooted
in the traditions and values of member States of the international
community and deserve universal respect and protection, and not to be
derogated from by States would assist in strengthening their legal
observance especially in an era which has so often witnessed the most
serious and egregious violation of humanitarian principles and rules and
whose very raison d’étre is irreconcilable with the use of nuclear weapons.
This has been part of the judicial function of the Court - the
establishment of international legal standards for the community of States
and, in particular, for those that appear before it or are parties to its
Statute. In the establishment of such legal standards, the Court, in the
Reservations case, referred to the principles underlying the Convention on
the Prohibition of Genocide as principles which are recognized by civilized
nations "as binding on States, even without any conventional obligation"
(I.C.J. Reports 1951 , p. 23). It also recognized the co-operation required
by the Convention "in order to liberate mankind from such an odious
scourge ..." ( ibid. ). The Court noted that the Convention was adopted for
a purely humanitarian and civilizing purpose, "to safeguard the very
existence of certain human groups and, ... to confirm and endorse the most
elementary principles of humanity" ( ibid. ). In the Corfu Channel case, the
Court referred to "certain general and well-recognized principles, namely:
elementary considerations of humanity, even more exacting in peace than in
war" ( .C.J. Reports 1949 , p. 22). Such pronouncements would undoubtedly
have helped to foster a proper sense of restraint within the international
community. In the Barcelona Traction case, the Court in discussing the
obligations of States towards the international community stated that such
obligations are ergo omnes and

"derive, for example, in contemporary international law, from
the outlawing of acts of aggression, and of genocide, as also
from the principles and rules concerning the basic rights of the
human person, including protection from slavery and racial
discrimination. Some of the corresponding rights of protection
have entered into the body of general international law..."
(1.C.J. Reports 1970 , p- 32).

In the case under consideration, the Court would appear to have been
all too reluctant to take any position of principle on a question involving
what the late Judge Nagendra Singh described as the most important aspect
of international law facing humanity today (Nagendra Singh, Nuclear Weapons
and International Law , p. 17). Instead, the Court resolved the issue about
the jus cogens character of some of the principles and rules of
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humanitarian law by saying that the request transmitted to it "does not

raise the question of the character of the humanitarian law which would
apply to the use of nuclear weapons". With respect they do. A
pronouncement by the Court about the character of such rules while not
guaranteeing their observance at all times, would nonetheless as they are
related to human values already protected by positive legal principles

which, taken together, reveal certain criteria of public policy. (See

I. Brownlie, Principles of Public International Law (1990), p. 29.)

H. Lauterpacht has also stated that among other reasons, that many of the
provisions of the Geneva Conventions following as they do from "compelling
considerations of humanity, are declaratory of universally binding

international custom”. (E. Lauterpacht, International Law, being the
Collected Papers of Hersch Lauterpacht , p. 115 (E. Lauterpacht ed., 1970)).
The International Law Commission pointed out in its commentary on

Article 50 (now 53) of the Vienna Convention of the Law of Treaties, that

"it is not the form of a general rule of international law, but the

particular nature of the subject-matter with which it deals that may ...

give it a character of ius cogens ". Already in 1980, the Commission
observed that "some of the rules of humanitarian law are, in the opinion of
the Commission, rules which impose obligations of Jjus cogens "

The Court also adopted the judicial policy of "non-pronouncement” on
the question of belligerent reprisals - an issue most pertinent to the
question before it - "save to observe that should the possibility to make
such reprisals exist, it would, like self-defence, be governed inter alia
by the principle of proportionality" (paras. 41-42). It is to say the
least strange that the Court should refrain from pronouncing on the
lawfulness or otherwise of belligerent reprisals, particularly if it would
involve the use of nuclear weapons. Under contemporary international law,
belligerent reprisals, if carried out with nuclear weapons, would grossly
violate humanitarian law in any circumstance and international law in
general. More specifically the Geneva Conventions prohibit such reprisals
against a range of protected persons and objects as reaffirmed in
Additional Protocol | of 1977. According to the Protocol, all belligerent
parties are prohibited from carrying out belligerent reprisals. If nuclear
weapons were used and given the characteristics of those weapons, their
inability to discriminate between civilians and combatants and between
civilian and military objectives, together with the likelihood of
violations of the prohibition of unnecessary suffering and superfluous
injuries to belligerents, such reprisals would at a minimum be contrary to
established humanitarian law and would therefore be unlawful. The Court's
"judicial restraint" on an issue of such crucial importance to the question
before it contributes neither to the clarification of the law, let alone to
its observance.

The Court’s reluctance to take a legal position on some of the
important issues which pertain to the question before it could also be
discerned from what may be described as a "judicial odyssey" in search of a
specific conventional or customary rule specifically authorizing or
prohibiting the use of nuclear weapons, which only led to the discovery
that no such specific rule exists. Indeed, if such a specific rule did
exist, it is more than unlikely that the question would have been brought
before the Court in its present form, if at all. On the other hand, the
absence of a specific convention prohibiting the use of nuclear weapons
should not have suggested to the Court that the use of such weapons might
be lawful, as it is generally recognized by States that customary
international law embodies principles which are applicable to the use of
such weapons. Hence the futile quest for specific legal prohibition can
only be attributable to an extreme form of positivism, which is out of
keeping with the international jurisprudence - including that of this
Court. The futility of such an enterprise was recognized by the
British-American Claims Arbitral Tribunal in the Eastern Extension,
Australia and China Telegraph Company case, where it was held that even if
there were no specific rule of international law applicable to a case, it
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could not be said that there was no rule of international law to which
resort might be had.

“International law, as well as domestic law, may not
contain, and generally does not contain, express rules decisive
of particular cases; but the function of jurisprudence is to
resolve the conflict of opposing rights and interests by
applying, in default of any specific provision of law, the
corollaries of general principles, and so to find - exactly as
in the mathematical sciences - the solution of the problem.
This is the method of jurisprudence; it is the method by which
the law has been gradually evolved in every country, resulting
in the definition and settlement of legal relations as well
between States as between private individuals." ( United Nations
Arbitral Reports , Vol. VI, p. 114)

Such then has been the jurisprudential approach to issues before the
Court. The Court has applied legal principles and rules to resolve the
conflict of opposing rights and interests where no specific provision of
the law exists, and has relied on the corollaries of general principles in
order to find a solution to the problem. The Court's approach has not been
restricted to a search for a specific treaty or rule of customary law
specifically regulating or applying to a matter before it and, in the
absence of such a specific rule or treaty, it has not declared that it
cannot definitively conclude or that it is unable to reach a decision or
make a determination on that matter. The Court has in the past - rightly
in my view - not imposed such restrictions upon itself when discharging its
judicial function to decide disputes in accordance with international law,
but has referred to the principles of international law, to equity and to
its own jurisprudence in order to define and settle the legal issues
referred to it.

On the other hand, the search for specific rules led the Court to
overlook or not fully to apply the principles of the United Nations Charter
when considering the question before it. One such principle that does not
appear to have been given its due weight in the Judgment of the Court is
Article 2, paragraph 1, of the Charter of the United Nations, which
provides that "The Organization is based on the principle of sovereign
equality of all of its Members". The principle of sovereign equality of
States is of general application. It presupposes respect for the
sovereignty and territorial integrity of all States. International law
recognizes the sovereignty of each State over its territory as well as the
physical integrity of the civilian population. By virtue of this
principle, a State is prohibited from inflicting injury or harm on another
State. The principle is bound to be violated if nuclear weapons are used
in a given conflict, because of their established and well-known
characteristics. The use of such weapons would not only result in the
violation of the territorial integrity of non-belligerent States by
radioactive contamination, but would involve the death of thousands, if not
millions, of the inhabitants of territories not parties to the conflict.

This would be in violation of the principle as enshrined in the Charter, an
aspect of the matter that would appear not to have been taken fully into
consideration by the Court when making its findings.

| am likewise constrained to express my apprehension over some of the
other findings in the Advisory Opinion with regard to respect for human
rights and genocide, the protection of the natural environment and the
policy of deterrence. With regard to genocide, it is stated that genocide
would be considered to have been committed if a recourse to nuclear weapons
resulted from an intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such. This reflects the text of
the Genocide Convention. However, one must be mindful of the special
characteristics of the Convention, its object and purpose, to which the
Court itself referred in the Reservations case as being to condemn and
punish
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"a crime under international law involving a denial of the right

of existence of entire human groups, a denial which shocks the
conscience of mankind and results in great losses to humanity

and which is contrary to moral law and the spirit and aims of

the United Nations";

while further pointing out

"that the principles underlying the Convention are recognized by
civilized nations as binding on States, even without any
conventional obligation”.

It further emphasized the co-operation required in order "to liberate

mankind from such an odious scourge" and, given the humanitarian and
civilizing purpose of the Convention, it referred to it as intended "to
safeguard the very existence of certain human groups"”, and "to confirm and
endorse the most elementary principles of morality". The Court cannot
therefore view with equanimity the killing of thousands, if not millions,

of innocent civilians which the use of nuclear weapons would make
inevitable, and conclude that genocide has not been committed because the
State using such weapons has not manifested any intent to kill so many
thousands or millions of people. Indeed, under the Convention, the quantum
of the people killed is comprehended as well. It does not appear to me
that judicial detachment requires the Court from expressing itself on the
abhorrent shocking consequences that a whole population could be wiped out
by the use of nuclear weapons during an armed conflict, and the fact that
this could tantamount to genocide, if the consequences of the act could
have been foreseen. Such expression of concern may even have a preventive
effect on the weapons being used at all.

As to whether recourse to nuclear weapons would violate human rights,
in particular the right to human life, the Court found that it was never
envisaged that the lawfulness or otherwise of such weapons would be
regulated by the International Covenant on Civil and Political Rights.

While this Is accepted as a legal position, it does seem to me that too
narrow a view has been taken of the matter. It should be recalled that
both human rights law and international humanitarian law have as their
raison d’étre the protection of the individual as well as the worth and
dignity of the human person, both during peacetime or in an armed conflict.
It is for this reason, to my mind, that the United Nations Charter, which
was adopted immediately after the end of the Second World War in the course
of which serious and grave violations of human rights had occurred,
undertook to protect the rights of individual human beings whatever their
race, colour or creed, emphasizing that such rights were to be protected
and respected even during an armed conflict. It should not be forgotten
that the Second World War had witnessed the use of the atomic weapon in
Hiroshima and Nagasaki, resulting in the deaths of thousands of human
beings. The Second World War therefore came to be regarded as the period
epitomizing gross violations of human rights. The possibility that the

human rights of citizens, in particular their right to life, would be

violated during a nuclear conflagration, is a matter which falls within the
purview of the Charter and other relevant international legal instruments.

Any activity which involves a terrible violation of the principles of the

Charter deserves to be considered in the context of both the Charter and
the other applicable rules. It is evidently in this context that the Human
Rights Committee under the International Covenant on Civil and Political
Rights adopted, in November 1984, a "general comment" on Article 6 of the
Covenant (Right to Life), according to which the production, testing,
possession, deployment and use of nuclear weapons ought to be prohibited
and recognized as crimes against humanity. It is to be recalled that

Article 6 of the Charter of the Nuremburg Tribunal defined crimes against
humanity as "murder, extermination ..., and other inhumane acts committed
against any civilian population, before or during war ...". It follows
that the Nuremburg principles are likewise pertinent to the matter just
considered by the Court.
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With regard to the protection and safeguarding of the natural
environment, the Court reached the conclusion that existing international
law does not prohibit the use of nuclear weapons, but that important
environmental factors are to be taken into account in the context of the
implementation of the principles and rules of law applicable in armed
conflict. The Court also found that relevant treaties in relation to the
protection of the natural environment could not have intended to deprive a
State of the exercise of its right to self-defence under international law.
In my view, what is at issue is not whether a State might be denied its
right to self-defence under the relevant treaties intended for the
protection of the natural environment, but rather that, given the known
qualities of nuclear weapons when exploded as well as their radioactive
effects which not only contaminate human beings but the natural environment
as well including agriculture, food, drinking water and the marine
ecosystem over a wide area, it follows that the use of such weapons would
not only cause severe and widespread damage to the natural environment, but
would deprive human beings of drinking water and other resources needed for
survival. In recognition of this, the First Additional Protocol of 1977
makes provision for the preservation of objects indispensable to the
survival of the civilian population, such as foodstuffs, agricultural
produce, drinking water installations, etc. The Advisory Opinion should
have considered the question posed in relation to the protection of the
natural environment from this perspective, rather than giving the
impression that the argument advanced was about denying a State its
legitimate right of self-defence.

The Advisory Opinion considered that the fact of nuclear weapons not
having been used for 50 years cannot be regarded as an expression of an
opinio juris . The legal basis for such a recognition was not elaborated;
it was more in the nature of an assertion. However, the Court was unable
to find that the conviction of the overwhelming majority of States that the
fact that nuclear weapons have not been used for the last 50 years has
established an opinio juris in favour of the prohibition of such use, was
such as to have a bearing on its Opinion. In this connection, the Court
should have given due consideration and weight to the statements of the
overwhelming majority of States together with the resolutions adopted by
various international organizations on the use of nuclear weapons, as
evidence of the emergence of an opinio juris

In my view, it was injudicious for the Court to have appeared to give
legal recognition to the doctrine of deterrence as a principle of
international law. While it is legitimate for judicial notice should be
taken of that policy, the Court should have realised that it has the
potential of being declared illegal if implemented, as it would involve a
nuclear conflict between belligerents with catastrophic consequences for
the civilian population not only of the belligerent parties but those of
States not involved in such a conflict, and could result in the violation
of international law in general and humanitarian law in particular. It
would therefore have been prudent for the Court to have refrained from
taking a position on this matter, which is essentially non-legal.

Be that as it may, the Advisory Opinion cannot be considered as
entirely without legal merit or significance. The positive findings it
contains should be regarded as a step forward in the historic process of
imposing legal restraints in armed conflicts. Some of those restraints as
they relate to nuclear weapons have now found expression in the opinion of
the Court. For the first time in its history, indeed in the history of any
tribunal of similar standing, the Court has declared and confirmed that
nuclear weapons are subject to international law; that a threat or use of
force by means of nuclear weapons that is contrary to Article 2, paragraph
4, of the United Nations Charter, and that fails to meet the requirements
of Article 51 is unlawful. The Court has also held that any threat or use
of nuclear weapons that is incompatible with the requirements of
international law applicable in armed conflict, particularly those of the
principles of humanitarian law as well as specific obligations under the
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treaties or other undertakings, dealing expressly with nuclear weapons,

would be unlawful. Inferentially, it is because recourse to nuclear

weapons could not meet the aforementioned requirements that the Court has
found "that the threat or use of nuclear weapons would generally be
contrary to the rules of international law applicable in armed conflict,

and in particular the principles and the rules of humanitarian law". This
finding, though qualified, should be regarded as of normative importance,
when taken together with the other conclusions reached by the Court. Among
other things, it is a rejection of the argument that since humanitarian law
pre-dated the invention of nuclear weapons, it could not therefore be
applicable to those weapons. On the contrary, the Court has found that
given the intrinsic character of the established principles and rules of
humanitarian law, it does apply to them.

It is in the response to these juridical findings of both historic and
normative importance that | have voted in favour of paragraphs 2A, 2C, 2D
and 2F of the dispositif , but not without reservations with respect to
paragraph 2C.

However, | have voted against paragraph B according to which the Court
finds that there is in neither customary nor conventional international law
any comprehensive and universal prohibition of the threat of nuclear
weapons as such. Such a finding, in my view, is not in accordance with the
law. At the very least, the use of nuclear weapons would violate the
prohibition of the use of poison weapons as embodied in Article 23 (a) of
the Hague Convention of 1899 and 1907 as well as the Geneva Gas Protocol of
1925 which prohibits the use of poison gas and/or bacteriological weapons.
Because of its universal adherence, the Protocol is considered binding on
the international community as a whole. Furthermore, the prohibition of
the use of poison gas is now regarded as a part of customary international
law binding on all States, and, the finding by the Court in Paragraph B
cannot be sustained in the face of the Geneva Conventions of 1949 and the
1977 Additional Protocols thereto either. With regard to the Conventions,
they are as of today binding on at least 186 states and their universal
acceptance is said to be even greater than that of the United Nations
Charter. Accordingly, those treaties are now recognized as a part of
customary international law binding on all States. The Court in its
Judgment in the Nicaragua case confirmed that the Conventions are a part of
customary international law, when it stated that:

"there is an obligation ... in the terms of Article | of the

Geneva Conventions, to 'respect’ the Conventions and even 'to

ensure respect’ for them ’in all circumstances’, since such an

obligation does not derive only from the Conventions themselves,

but from the general principles of humanitarian law to which the
Conventions merely give specific expression” ( 1.C.J. Reports
1986, p. 114).

By reference to the humanitarian principles of international law, the Court
recognized that the Conventions themselves are reflective of customary law
and as such universally binding. The same reasoning applies to Additional
Protocol | in particular,which constitutes a restatement and a

reaffirmation of customary law rules based on the earlier Geneva and Hague
Conventions. To date, 143 states have become parties to the Protocol, and
the customary force of the provisions of the Protocol are not based on the
formal status of the Protocol itself.

In the light of the foregoing conclusion, it cannot be maintained as
the Court has done - that there is in neither customary nor conventional
international law any comprehensive and universal prohibition of the threat
or use of nuclear weapons as such. Such a finding is not consistent with
its jurisprudence either as alluded to above.

| have however voted in favour of Paragraph F of the dispositif which
stresses the obligation to pursue in good faith and bring to a conclusion
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negotiations leading to nuclear disarmament in all its aspects under strict

and effective international control. | am of the view that the parties to

the 1968 Treaty on the Non-Proliferation of Nuclear Weapons, realising the
danger posed to all States by the proliferation of nuclear weapons, entered
into a binding commitment to end the nuclear arms race at an early date and
to embark on nuclear disarmament. The dangers that those weapons posed for
humanity in 1968 are still current today, as is evident from the decision

taken in 1995 by the States parties to the Treaty, to make it permanent.

The obligation to eliminate those weapons remain binding on those States so
as to remove the threat such weapons pose to violate the Charter or the
principles and rules of humanitarian law. There is accordingly a

correlation between the obligation of nuclear disarmament assumed by those
States Parties to the Non-Proliferation Treaty and the obligations assumed

by States under the United Nations Charter and under the law applicable in
armed conflict, in particular international humanitarian law.

Despite this and some of the other normative conclusions reached by
the Court in its Advisory Opinion, it is a matter of profound regret that
on the actual question put to it, that is, whether it is permitted under
international law to use nuclear weapons in any circumstances, the Court
flinched and failed to reach the only and inescapable finding, namely, that
in view of the established facts of the use of such weapons, it is
inconceivable that there is any circumstance in which their use would not
violate the principles and rules of international law applicable in armed
conflict and, in particular, the principles and rules of humanitarian law.
By not answering the question and leaving it to States to decide the
matter, the Court declined to the challenge to reaffirm the applicability
of the rules of law and of humanitarian law in particular to nuclear
weapons and to ensure the protection of human beings, of generations unborn
and of the natural environment against the use of such weapons whose
destructive power we have seen, is unable to discriminate between
combatants and non-combatants, cannot spare hospitals or prisoner-of-war
camps and can cause suffering out of all proportion to military necessity
leaving their victims to die as a result of burns after weeks of agony, or
to be afflicted for life with painful infirmities. The request by the
General Assembly was for the Court, as the guarantor of legality, to affirm
that because of these consequences, the use of nuclear weapons is unlawful
under international law. A determination that this Court as a court of law
should have been able to make.

In the absence of such a categoric and inescapable finding, | am left

with no alternative but with deep regret to dissent from the Advisory
Opinion.

(Signed ) Abdul G. KOROMA



[Original:  English]

DISSENTING OPINION OF JUDGE HIGGINS

1. | agree with all that the Court has to say as to why it must
render this Opinion and much that it has to say on the substance of the
question put to it. | have also voted in favour of paragraphs 2A, 2B, 2C,
2D and 2F of the dispositif . The first four of these findings are in a
sense stepping stones to the heart of the matter, which is to be found in
paragraph 2E. | have, with regret, been unable to vote for what the Court
there determines.

2. In the first part of its Opinion the Court has rejected
suggestions that it should in its discretion decline to give the Opinion on
the grounds that the question is not legal, or is too vague, or would
require the Court to make scenarios, or would require it to "legislate".
But at paragraph 96 of its Opinion, and in paragraph 2E of its dispositif ,
the Court effectively pronounces a non liquet on the key issue on the
grounds of uncertainty in the present state of the law, and of facts. |
find this approach inconsistent.

3. | agree with most of the legal reasoning that sustains paragraphs
2A, 2B, 2C and 2D. Although paragraph C is negatively formulated, it is
clear from the Court’s analysis that neither the Charter provisions, nor
customary international law, nor treaty law, make the threat or use of
nuclear weapons unlawful per se.

4. In its Judgment on Military and Paramilitary Activities the Court
confirmed the existence of a rule of proportionality in the exercise of
self-defence under customary international law. It there noted that the
Charter "does not contain any specific rule whereby self-defence would
warrant only measures which are proportional to the armed attack and
necessary to respond to it" ( 1.C.J. Reports 1986 , para. 176). Importantly,
in the present Opinion the Court makes clear (paras. 40-41) that
notwithstanding the absence of specific mention of proportionality in
Article 51, this requirement applies equally to the exercise of self-
defence under the Charter.

5. In the  Military and Paramilitary Activities case the terms used
by the Court already made clear that the concept of proportionality in
self-defence limits a response to what is needed to reply to an attack.
This is consistent with the approach of Professor Ago (as he then was), who
had made clear in the Addendum to his Eighth Report on State Responsibility
that the concept of proportionality referred to was that which was
proportionate to repelling the attack, and not a requirement of symmetry
between the mode of the initial attack and the mode of response
(A/CN.4/318/Adds.5-7, para. 121, YBILC (1980), Vol. Il, Part One, p. 69.)

6. Paragraph 2E states in its first part that the threat or use of
nuclear weapons would generally be contrary to the rules of international
law applicable in armed conflict, in particular the principles and rules of
humanitarian law; and in its second part that the Court cannot conclude
whether a threat or use of nuclear weapons in extremis in self-defence,
where a State’'s very survival was at stake, would be lawful or unlawful.

7. | have not been able to vote for these findings for several
reasons. It is an essential requirement of the judicial process that a
court should show the steps by which it reaches its conclusions. | believe
the Court has not done so in respect of the first part of paragraph 2E.
The findings in a judicial dispositif should be clear. | believe paragraph
2E is unclear in its meaning (and one may suspect that this lack of clarity
is perhaps regarded as a virtue). | greatly regret the non liquet offered
in the second part of paragraph 2E. And | believe that in that second
sentence the Court is declining to answer a question that was in fact never
put to it.
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8.  After finding that the threat or use of nuclear weapons is not
prohibited per se by reference to the Charter or treaty law, the Court
moves to see if it is prohibited per se by reference to the law of armed
conflict (and especially humanitarian law).

9. It is not sufficient, to answer the question put to it, for the
Court merely briefly to state the requirements of the law of armed conflict
(including humanitarian law) and then simply to move to the conclusion that
the threat or use of nuclear weapons is generally unlawful by reference to
these principles and norms. The Court limits itself to affirming that the
principles and rules of humanitarian law apply to nuclear weapons. It
finds in paragraph 95, by reference to "the unique characteristics of
nuclear weapons" that their use is "scarcely reconcilable” with the
requirements of humanitarian law and "would generally be contrary" to
humanitarian law ( dispositif , para. 2E). At no point in its Opinion does
the Court engage in the task that is surely at the heart of the question
asked: the systematic application of the relevant law to the use or threat
of nuclear weapons. It reaches its conclusions without the benefit of
detailed analysis. An essential step in the judicial process - that of
legal reasoning - has been omitted.

10. What in my view the Court should have done is to explain,
elaborate and apply the key elements of humanitarian law that it
identifies. | agree with the Court that certain general principles
emanating from the treaties on the law of armed conflict and on
humanitarian law are binding, either as continuing treaty obligations or as
prescriptions of customary international law. These principles stem from a
variety of uncontested sources (by which | mean they are in no way
dependent upon the provisions of Additional Protocol | to the Geneva
Conventions of 1949 nor upon any views held as to the application of those
provisions to nuclear weapons). Particular reference may be made to the
St. Petersburg Declaration of 11 December 1868 and to the Regulations,
annexed to the Hague Convention IV, 1907, Articles 22 and 23 (e). The
Court recalls that the Regulations annexed to Hague Convention IV were in
1946 held by the Nuremberg Military Tribunal to have become part of
customary international law by 1939. (Opinion, para. 80.)

11. The legal principle by which parties to an armed conflict do not
have an unlimited choice of weapons or of methods of warfare cannot of
itself give the answer to the question before the Court. Its purpose is to
ensure that weapons, both in the context of their use, and in the methods
of warfare, must comply with the other substantive rules.

12. It is not permitted in the choice of weapons to cause unnecessary
suffering to enemy combatants, nor to render their death inevitable, nor to
aggravate their sufferings when disabled. Equally, the Report of the
International Military Commission in St. Petersburg of 1868 made clear that
harm to civilians as a means of securing victory over the enemy was not a
legitimate right of war; and that even in seeking to disable the military
not every method was lawful. There has been, in many of the written and
oral submissions made to the Court, a conflation of these two elements.

But the Court itself makes clear, in paragraph 78 of its Opinion, that the
prohibitions against means of conflict that cause unnecessary suffering is
directed towards the fulfilment of the second, progressive, limb - namely,

that even in seeking to disable the military forces of the enemy, there is

a limitation upon the means that may be employed. These provisions are not
directed at the protection of civilians, - other provisions serve that

purpose. It is in any event absolutely prohibited to attack civilians,

whether by nuclear or other weapons. Attack upon civilians does not depend
for its illegality upon a prohibition against "superfluous injury" or

aggravating the sufferings of men already disabled.

13. If then the "unnecessary suffering" provision does not operate as
a generalized prohibition, but is rather directed at the protection of
combatants, we must ask whether it still does not follow that the appalling
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primary effects of a nuclear weapon - blast waves, fires, radiation or
radioactive fallout - cause extensive unnecessary suffering? These effects
indeed cause horrendous suffering. But that is not necessarily
"unnecessary suffering” as this term is to be understood within the context
of the 1868 and 1907 law, which is directed at the limitation of means
against a legitimate target, military personnel.

14. The background to Article 23 (a) of the Hague Regulations was the
celebrated provision in Article 22 (which opens a Chapter on the means of
injuring the enemy) that the means of injuring the enemy is not unlimited.
A certain level of violence is necessarily permissible in the exercise of
self-defence; humanitarian law attempts to contain that force (and illegal
uses of force too), by providing a "balancing" set of norms. It is thus
unlawful to cause suffering and devastation which is in excess of what is
required to achieve these legitimate aims. Application of this proposition
requires a balancing of necessity and humanity. This approach to the
proper understanding of "unnecessary suffering" has been supported, inter
alia, by the Netherlands (Request for an Advisory Opinion on the Legality
of the use by a State of Nuclear Weapons, Written Statement (Art. 66,
para. 2, of the Statute), para. 27; United Kingdom, ibid., paras. 36 ff.
and Oral Statement (CR 95/34); United States, ibid. , para. 25; and New
Zealand, Request for an Advisory Opinion on the Legality of the Threat or
use of Nuclear Weapons, Written Statement, para. 69).

15. Subsequent diplomatic practice confirms this understanding of
"unnecessary suffering” as established in the 1907 Regulations. In the
Lucerne Conference of Governmental Experts on the use of Certain
Conventional Weapons of 1974, the Experts were agreed both what was meant
by "suffering" and by "unnecessary". As to the latter:

"This involved some sort of equation between, on the one
hand, the degree of injury or suffering inflicted (the
humanitarian aspect) and, on the other, the degree of necessity
underlying the choice of a particular weapon (the military
aspect)." (Conference Report, published by ICRC, 1975,
para. 23.)

They were in accord that the concept entailed a "balancing” or "equation”

rather than a prohibition against a significant degree or even a vast

amount of suffering. Any disagreement rather lay in whether, on the

military necessity side of the equation, all that was permitted was to put

enemy personnel  hors de combat , or whether it was permitted also to attack
enemy material, lines of communication and resources ( ibid., para. 25).

16. It is this understanding of the principle that explains why
States have been able to move to a specific prohibition of dum-dum bullets,
whereas certain weapons that cause vastly greater suffering have neither
been the subject of specific prohibitions, nor, in general State practice,
been regarded as clearly prohibited by application of the "unnecessary
suffering" principle. The status of incendiary projectiles, flamethrowers,
napalm, high velocity weapons - all especially repugnant means of
conducting hostilities - have thus remained contested.

17. The prohibition against unnecessary suffering and superfluous
injury is a protection for the benefit of military personnel that is to be
assessed by reference to the necessity of attacking the particular military
target. The principle does not stipulate that a legitimate target is not
to be attacked if it would cause great suffering.

18. There remains unanswered the crucial question: what military
necessity is so great that the sort of suffering that would be inflicted on
military personnel by the use of nuclear weapons would ever be justified?
That question, in turn, requires knowing the dimensions of the suffering of
which we speak and the circumstances which occasion it. It has been
suggested that suffering could be relatively limited in the tactical
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theatre of war. The Court rightly regards that evidence as uncertain. |If
the suffering is of the sort traditionally associated with the use of
nuclear weapons - blast, radiation, shock, together with risk of
escalation, risk of spread through space and time - then only the most
extreme circumstances (defence against untold suffering or the obliteration
of a State or peoples) could conceivably "balance" the equation between
necessity and humanity.

19. To show how it reached its findings in paragraph 2E of the
dispositif , the Court should, after analysing the provisions of
humanitarian law concerning the protection of combatants, then
systematically have applied the humanitarian rules and principles as they
apply to the protection of civilians. The major legal issues in this
context which it might have been expected the Court would address are
these: does the prohibition against civilians being the object of attack
preclude attack upon a military target if it is realized that collateral
civilian casualties will be unavoidable? And in the light of the answer to
the above question, what then is meant by the requirements that a weapon
must be able to discriminate between civilian and military targets and how
will this apply to nuclear weapons?

20. For some States making submissions to the Court, the large number
of civilian victims was said itself to show that the collateral damage is
excessive. But the law of armed conflict has been articulated in terms of
a broad prohibition - that civilians may not be the object of armed
attack - and the question of numbers or suffering (provided always that
this primary obligation is met) falls to be considered as part of the
"balancing" or "equation" between the necessities of war and the
requirements of humanity. Articles 23 (9) , 25 and 27 of the Annex to the
Fourth Hague Convention have relevance here. The principle of
proportionality, even if finding no specific mention, is reflected in many
provisions of Additional Protocol | to the Geneva Conventions of 1949.

Thus even a legitimate target may not be attacked if the collateral

civilian casualties would be disproportionate to the specific military gain
from the attack. One is inevitably led to the question of whether, if a
target is legitimate and the use of a nuclear weapon is the only way of
destroying that target, any need can ever be so necessary as to occasion
massive collateral damage upon civilians.

21. It must be that, in order to meet the legal requirement that a
military target may not be attacked if collateral civilian casualties would
be excessive in relation to the military advantage, the "military
advantage" must indeed be one related to the very survival of a State or
the avoidance of infliction (whether by nuclear or other weapons of mass
destruction) of vast and severe suffering on its own population; and that
no other method of eliminating this military target be available.

22. It is said that collateral damage to civilians, even if
proportionate to the importance of the military target,must never be
intended. "One’s intent is defined by what one chooses to do, or seeks to
achieve through what one chooses to do." (Finnis, Boyle and Grisez, Nuclear
Deterrence, Morality and Idealism (1987), at pp. 92-3.) This closely
approximates to the legal doctrine of foreseeability, by which one is
assumed to intend the consequences of one’s actions. Does it follow that
knowledge that in concrete circumstances civilians will be killed by the
use of a nuclear weapon is tantamount to an intention to attack civilians?
In law, analysis must always be contextual and the philosophical question
here put is no different for nuclear weapons than for other weapons. The
duty not to attack civilians as such applies to conventional weapons also.
Collateral injury in respect of these weapons has always been accepted as
not constituting "intent”, provided always that the requirements of
proportionality are met.
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23. Very important also in the present context is the requirement of
humanitarian law that weapons may not be used which are incapable of
discriminating between civilian and military targets.

24. The requirement that a weapon be capable of differentiating
between military and civilian targets is not a general principle of
humanitarian law specified in the 1899, 1907 or 1949 law, but flows from
the basic rule that civiians may not be the target of attack. There has
been considerable debate, as yet unresolved, as to whether this principle
refers to weapons which, because of the way they are commonly used, strike
civilians and combatants indiscriminately ( Weapons that May Cause

Unnecessary Suffering or have Indiscriminate Effects, Report of the Work of

Experts, published by the ICRC, 1973) or whether it refers to whether a
weapon "having regard to [its] effects in time and space" can "be employed
with sufficient or with predictable accuracy against the chosen target”
(Conference of Government Experts on the Use of Certain Conventional
Weapons (Lucerne, 1974), Report published by the ICRC, 1975, pp. 10-11,
para. 31; see also Kalshoven "Arms, Armaments and Interpretation of Law",
Receuil des Cours , 1985, Il, at p. 236). For this concept to have a
separate existence, distinct from that of collateral harm (with which it
overlaps to an extent), and whichever interpretation of the term is chosen,
it may be concluded that a weapon will be unlawful per se if it is
incapable of being targeted at a military objective only, even if

collateral harm occurs. Notwithstanding the unique and profoundly
destructive characteristics of all nuclear weapons, that very term covers a
variety of weapons which are not monolithic in all their effects. To the
extent that a specific nuclear weapon would be incapable of this

distinction, its use would be unlawful.

25. | do not consider it juridically meaningful to say that the use
of nuclear weapons is "generally contrary to the rules of international law
applicable in armed conflict, and in particular the principles and rules of
humanitarian law". What does the term "generally" mean? Is it a numerical
allusion, or is it a reference to different types of nuclear weapons, or is
it a suggestion that the rules of humanitarian law cannot be met save for
exceptions? If so, where is the Court's analysis of these rules, properly
understood, and their application to nuclear weapons? And what are any
exceptions to be read into the term "generally"?  Are they to be linked to
an exceptional ability to comply with humanitarian law? Or does the term
"generally”, especially in the light of paragraph 96, suggest that if a use
of nuclear weapons in extreme circumstances of self-defence were lawful,
that might of itself exceptionally make such a use compatible with the
humanitarian law? The phraseology of paragraph 2E of the dispositif
all these questions and answers none of them.

26. There is a further reason why | have been unable to vote for
paragraph 2E of the dispositif . It states a negative consequence of
humanitarian law and (unspecified) possible exceptions. The role of
humanitarian law (in contrast to treaties of specific weapon prohibition)
is to prescribe legal requirements of conduct rather than to give
"generalized" answers about particular weapons. | do not, however, exclude
the possibility that such a weapon could be unlawful by reference to the
humanitarian law, if its use could never comply with its requirements - no
matter what specific type within that class of weapon was being used and no
matter where it might be used. We may believe that, in the present stage
of weapon development, there may be very limited prospects of a State being
able to comply with the requirements of humanitarian law. But that is
different from finding the use of nuclear weapons "generally unlawful".

27. The meaning of the second sentence of paragraph 2E of the
dispositif , and thus what the two sentences of paragraph 2E of the
dispositif mean when taken together, is unclear. The second sentence is
presumably not referring to self-defence in those exceptional
circumstances, implied by the word "generally", that might allow a threat
or use of nuclear weapons to be compatible with humanitarian law. If, as

raises
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the Court has indicated in paragraph 42 (and operative paragraph 2C), the

Charter law does not per se make a use of nuclear weapons illegal, and if a
specific use complied with the provisions of Article 51 and was also
compatible with humanitarian law, the Court can hardly be saying in the

second sentence of paragraph 2E that it knows not whether such a use would

be lawful or unlawful.

28. Therefore it seems the Court is addressing the "general"
circumstances that it envisages - namely that a threat or use of nuclear
weapons violates humanitarian law - and that it is addressing whether in
those circumstances a use of force in extremis and in conformity with
Article 51 of the Charter, might nonetheless be regarded as be lawful, or
not. The Court answers that it does not know.

29. What the Court has done is reach a conclusion of "incompatibility
in general" with humanitarian law; and then effectively pronounce a
liguet  on whether a use of nuclear weapons in self-defence when the
survival of a State is at issue might still be lawful, even were the
particular use to be contrary to humanitarian law. Through this formula of
non-pronouncement the Court necessarily leaves open the possibility that a
use of nuclear weapons contrary to humanitarian law might nonetheless be
lawful. This goes beyond anything that was claimed by the nuclear weapons
States appearing before the Court, who fully accepted that any lawful
threat or use of nuclear weapons would have to comply with both the
bellum and the jus in bello (see para. 86).

30. That the formula chosen is a non liguet  cannot be doubted,
because the Court does not restrict itself to the inadequacy of facts and
argument concerning the so-called "clean" and "precise” weapons. | share
the Court's view that it has not been persuasively explained in what
circumstances it might be essential to use any such weaponry. Nor indeed
may it be assumed that such types of weapons (perhaps to be used against
submarines, or in deserts) can suffice to represent for a nuclear weapon
State all that is required for an effective policy of deterrence.

31. The formula in the second part of paragraph 2E refers also to
"the current state of international law" as the basis for the Court’s
liguet . 1 find it very hard to understand this reference. Paragraph F of
the dispositif , and the final paragraphs of the Court’'s Opinion, indicate
that the Court hopes for a negotiated and verified total disarmament,
including nuclear disarmament. But it cannot be the absence of this goal
which means that international law has no answer to give on the use of
nuclear weapons in self-defence. International law does not simply consist
of total prohibitions. Nor can it be that there is no substantive law of
self-defence upon which the Court may offer advice - this, all said and
done, is one of the most well developed areas of international law.

32. Can the reference to "the current state of international law"
possibly refer to humanitarian law? This is one of the many elements that
is unclear. This aspect appears to have been disposed of already in the
first part of paragraph E. In any event, humanitarian law too is very
well-developed. The fact that its principles are broadly stated and often
raise further questions that require a response can be no ground for a
liguet . 1t is exactly the judicial function to take principles of general
application, to elaborate their meaning and to apply them to specific
situations. This is precisely the role of the International Court, whether
in contentious proceedings or in its advisory function.

33. Perhaps the reference to "the current state of international law"
is a reference to perceived tensions between the widespread acceptance of
the possession of nuclear weapons (and thus, it may be presumed, of the
legality of their use in certain circumstances) as mentioned by the Court
in paragraphs 67 and 96 on the one hand, and the requirements of
humanitarian law on the other. If so, | believe this to be a false
dichotomy. The pursuit of deterrence, the shielding under the nuclear
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umbrella, the silent acceptance of reservations and declarations by the
nuclear powers to treaties prohibiting the use of nuclear weapons in
certain regions, the seeking of possible security assurances - all this
points to a significant international practice which is surely relevant not
only to the law of self-defence but also to humanitarian law. If a
substantial number of States in the international community believe that

the use of nuclear weapons might in extremis be compatible with their
duties under the Charter (whether as nuclear powers or as beneficiaries of
"the umbrella" or security assurances) they presumably also Dbelieve that

they would not be violating their duties under humanitarian law.

34. Nothing in relevant statements made suggests that those States
giving nuclear assurances or receiving them believed that they would be
violating humanitarian law, - but decided nonetheless to act in disregard
of such violation. In sum, such weight as may be given to the State
practice just referred to has a relevance for our understanding of the
complex provisions of humanitarian law as much as for the provisions of the
Charter law of self-defence.

35. For all of these reasons, | am unable to see why the Court
resorts to the answer it does in the second part of paragraph 2E of the
dispositif.

36. It is also, | think, an important and well-established principle
that the concept of non liquet - for that is what we have here - is no part
of the Court's jurisprudence.

37. The Court has, of course, on several occasions, declined to
answer a question even after it has established its jurisdiction. Reasons
of propriety (Art. 65 of the Statute; and the Monetary Gold, and Northern
Cameroons cases) or important defects in procedure (the Asylum case, the
Haya de la Torre  case) have been given. But "[in] none of these cases is
the non-liquet due ... to deficiencies in the law" (Rosenne, The Law and
Practice of the International Court, 2nd rev. ed., p. 100).

38. This unwelcome formulation ignores sixty-five years of proud
judicial history and also the convictions of those who went before us.
Former President of the International Court, Judge Elias, reminds us that
there are what he terms "useful devices" to assist if there are
difficulties in applying the usual sources of international law. In his

view these "preclude the Court from pleading non liquet in any given case"
(Elias, The International Court of Justice and Some Contemporary Problems,
1983, p. 14)

39. The learned editors of the 9th Edition of Oppenheim’s
International Law remind us:

"there is [not] always a clear and specific legal rule readily

applicable to every international situation, but that every

international situation is capable of being determined as a
matter of law " (Jennings and Watts, Vol. I, p. 13).

40. Nor is the situation changed by any suggestion that the problem
is as much one as "antimony" or clashes between various elements in the law
as much as alleged "vagueness" in the law. Even were there such an
"antimony" (which, as | have indicated above, | doubt), the judge’s role is
precisely to decide which of two or more competing norms is applicable in
the particular circumstances. The corpus of international law is
frequently made up of norms that, taken in isolation, appear to pull in
different directions - for example, States may not use force/States may use
force in self-defence; pacta sunt servanda  /States may terminate or suspend
treaties on specified grounds. It is the role of the judge to resolve, in
context, and on grounds that should be articulated, why the application of
one norm rather than another is to be preferred in the particular case. As
these norms indubitably exist, and the difficulties that face the Court
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relate to their application, there can be no question of judicial
legislation.

41. One cannot be unaffected by the knowledge of the unbearable
suffering and vast destruction that nuclear weapons can cause. And one can
well understand that it is expected of those who care about such suffering
and devastation that they should declare its cause illegal. It may well be
asked of a judge whether, in engaging in legal analysis of such concepts as
"unnecessary suffering”, "collateral damage" and "entitlement to self-
defence"”, one has not lost sight of the real human circumstances involved.
The judicial lodestar, whether in difficult questions of interpretation of
humanitarian law, or in resolving claimed tensions between competing norms,
must be those values that international law seeks to promote and protect.

In the present case, it is the physical survival of peoples that we must
constantly have in view. We live in a decentralized world order, in which
some States are known to possess nuclear weapons but choose to remain
outside of the non-proliferation treaty system; while other such non-

parties have declared their intention to obtain nuclear weapons; and yet
other States are believed clandestinely to possess, or to be working
shortly to possess nuclear weapons (some of whom indeed may be party to the
NPT). It is not clear to me that either a pronouncement of illegality in

all circumstances of the use of nuclear weapons or the answers formulated
by the Court in paragraph 2E best serve to protect mankind against that
unimaginable suffering that we all fear.

(Signed ) Rosalyn HIGGINS



