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TJIABA |
BBEIIEHHE

1. Komuccrsi MeXXIyHapOJHOTO TpaBa, Y4YpeXJeHHass BO ucHosHeHue pesooruu 174 (II)
I'enepanmsuoin Accamonen ot 21 Hos6ps 1947 roma, B COOTBETCTBUM C IIPUIOXKEHHBIM K DTOH
pesomroniuu  [lonmoxkenmemM o Komwuccum ¢ BHECEHHBIMH B HErOo BIIOCIHEICTBUHM IIONIPaBKaMM IIpoBella
CBOIO COPOK BOCHBMYIO CECCHIO B MECTE CBOETO IIOCTOSIHHOTO MpeObIBaHWMS B OTmeIcHUN
Opranusanun O0bennueHHbIXx Harmit B 2Kemese 6 Masg - 26 wmrions 1996 roma.

A. UYxgeHcKHl cocTas

2. B cocra Komuccuu BXOOST CHEAYIOIINE YIIEHBL:
r-u XycewH anb- Baxapua ( Baxpeiin)
r-H AyH amb- Xacayna ( Moppauus)
r- H T'adrano Apanmxkuo- Pync ( Mramus)
r-H Xymmo bap6oca ( ApreHTuHa)
r- H Moxamen Bennyna ( Mapokko)
r-H Jlepek Yumbsam Boyat ( CoemmuenHoe KopoieBcTBO)
r-H Oamynmgo Baprac Kappenbo ( Ywim)
r- H ®pancucko Bumwsirpan Kpamep ( ['Batemaia)
r- # Mexmer Tronenn ( Typiius)
r-uH Jxou nme Capam ( llpu- Jlanka)
r-u# Kamun Hppuc ( Cyman)
r- H Ilutep Kabarcu ( Yrauma)
r- # Kapnymr Kamepy Pompwuremn ( Bpaswms)
r- H JIxxeitmc Kpoydopn ( ABcTpanmusi)
r- # Moxtap Kycyma- Atmamxka ( UHmoHe3Ms)
r-H Axmen Maxpo ( AlKup)
r- H BamgaB Mukynka (Yerckas Pecrmy6iuka)
r-H Urops WBanoBmu Jlykamyk ( Poccuiickast demeparus)
r- H T'miiom ITamOy- Yusyuma (I'aGom)
r-H Axen Ilemre ( Ppanmus)
r- H Oounebept Paszadbwmampamam6o ( Mamarackap)
r- H [larpuk Jlunton Pobuncon ( SImarika)
r- H Pob6epr Posencrox ( Coeguuenubie IIlTaTel AMepuKH)
r-H Anpbepro Cekenu ( Mekcuka)
r-u Iyny Tuam ( Ceneramn)
r- H Xpuctuan Tomymar ( Fepmanms)
r-u Camucdy Pomba ( Mamn)
r-H Huaxu X5 (Kwurain)
r- H Ilemmapamxy IllpuawBaca Pao ( Mumus)
r-H Lyamynnyp Ouipukccon ( Mcmanmus)
r-H# Ha6bun Dmapabu ( Erummer)
r-H Aupgpeac Sxosupmec ( Kwump)
r-u Yycen SImama ( SmoHus)
r-H Axexcanap SukoB ( Bomrapus)
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B. JJoaXHOCTHBIE JMIIA W BIOpo pacHIMpeHHOrO cOcCTaBa

3. Ha cBoem 2426- m 3acemanunm 6 Mmas 1996 roma Komwmccust m3bpalia CIemyIOIINX
MOJKHOCTHBIX JIHIL;

IIpencemarens: r-H# AxMer Maxpio
IlepBritt 3amectuTensb Ilpemcemarens: r-u Pobept Posencrokx
Bropoir 3amecturens Ilpencemarens: r-# Moxrtap Kycyma- ATmamka
IIpencenatens PemakiimOHHOTO KOMMTETA: r- H Kapnym Kanepy Ponpurem
JokaguuK: r- 8 WUropr HMBanosmu Jlykamyx
4. B cocraB Bropo pacmmpenHoro cocraBa Komumccwmu BXOTWIIM IOJXKHOCTHBIE JIHMIIA HBIHEIITHEH

ceccuu, Te wieHsl Komuccuu, KOTOpPhIe B TPOILIOM SBISUIMCH ee Tpejacenarensmu 1/, wu
CrelaIbHbIE JTOKJIATINKH 2/.

5. ITo peromenmanumu Bropo pacmimpeHHOro coctaBa Komuccusi Ha cBoeM 2427- M 3acemaHUH
7 mas 1996 roma yupemmia I'pynmy mo INTAaHUPOBAaHWIO B CIENYIOIIEM cocTaBe. I- H PoGept
Posencrox (Ilpemcemarens), r-H [epek Yumbsam Boyar, r-H Kapnym Kamepy Pogpwrer,

r- H JIxxetimc Kpoydopa, r-H Mexmen Itoneit, r1-H Kamun Hppuc, r- H MoxTap

Kycyma- Atmamka, r1-H Axmen Maxpio, I-H Bammas Mwukynka, 1-H AneH Ileme,

r- H [lemmapamky llpuauBaca Pao, r-u JIxxou me Capam, r1-H [dymy Twmam, r-H XpucTuad
Tomymratr u r- H Yycenn fmana.

C. PemaxuuoHHBII KOMHTET

6. Ha cBoem 2427- m 3aceganuu 7 Masg 1996 roma Kommuccus yupemmia PemakiimOHHBIN
KOMHUTET B COCTaB€ CIEHVIOIIUX UJIEHOB IS PACCMOTPEHHs YKa3aHHBIX TEM:

IIpoekT KomeKkca IPECTYIICHWH IIPOTHB MHpa U 0O€30IIaCHOCTH dYeJoBedecTBa: I- H Kapmym
Kanepy Pompuremr (Ilpemcemarens), r-H Hdyny Tuam ( CrenuanbHBIA JOKJIAMYUK),

r- H I'yomyHnyp DipukccoH, - H Habun Dmapadu, r-H Camudy dombda, r1-H Huwku Xb,

r- H Moxrap Kycyma- Atmanxka, r-H BamgiaB Mukynka, r-H Pobepr PoseHcrok, r- H JI3K0oH
me CapaMm, r-H Anebepro Cekemm, r-H Xpuctuad Tomymart, r-H Yycenn fmanma,

r- H Anexcaunp SlukoB um - H HWropp HBanoswu Jlykamyk (uien ex officio).

OTBETCTBEHHOCTh TOCYJADPCTB:

I'- 1 Kapaymr Kanepy Pompurem (Ilpemcematens), r1-H Moxamen Bennyna, r-H Jlepek Yuibsam
Boyst, 1-H Ixxetimc Kpoydopna, r-H I'yamyHnyp DupumkccoH, TI-H [uuxku X», 1-H [Iutep
Kabarcu, r-H BamgaB Mukynka, r-H Anen Ilemne, 1- H PoGept Posencrtok, r-H I[XKoH

me CapaMm, r-H Anebepro Cekemn, r-H XpuctuaH Tomymiat, r- H ®paHcrcko Bumbsrpan
Kpamep, r1-u Yycert SImama u r- H Uropp MBanoBwu Jlykamyk (unen ex officio).

1/ A wmenHo: r1-H Xymmo Bbap6oca, r-H Iyny Tuam, r-H Xpuctman Towmyimar,
r- H Anexcauagp fnkoB m r-H Pao.

2/ A umensHo. 1-H T'astano Apanmxkwuo- Pyuc, r-u Xymmo Bapboca, r-u Bamias
Mukynka, r-H AneH Ilenme m r-u Hynmy Twuam.
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7. PemakioOHHBIA KOMHUTET IIPOBEN B OOIIEH CIOXKHOCTA 34 3acemaHus IS PacCMOTPEHUS
BBIIIIEYKA3aHHBIX TEM.

D. Paboume rpynmsl

8. Ha cBoem 2435- M 3acemanum 4 wmionsg Komumccus yupemmia PabGouyro Tpymmy o
MIPaBONIPEEMCTBY TOCYIapCTB U €ro IIOCIHeNCTBUSIM JJISI TpakJaHCTBa (U3UYECKUX U
TroCyIapCTBEHHON NPWHAIJICXKHOCTH IOPUAMYECKUX IIUI[ B CIEIYIOIIEM CcOcCTaBe. TI'- H Bamias
Muxkynka (IIpencematens), 1-H XyceiH aib- baxapHa, T-H AyH ajb- XacayHa, TI-H Jlepek
Yumesam Boystr, r-H [Ixenmc Kpoydopa, r-H Camudy Pomba, r-u Kammn Uppuc, r1-H Urops
Jlykamyk, r-H Pobepr PoseHcrok, r-H Anbbepro Cekemm, r-H XpucTuaH Tomymiar,

r- H Oaomyano Baprac Kappenbo m r- H Uycenr fmana.

9. Ha cBoem 2450- M 3acemanum 28 wrons Komwuccust yupenmna PaGodyro rpymmy IIo
MeXIYHAPOTHOM OTBETCTBEHHOCTH 3a BpeIHBIC IIOCIHEICTBHUS NEHCTBUN, He 3ampeleHHbIX
MeXIyHAapOIHBIM IIpaBOM, B CIEAyIOIlleM cocraBe. I-H Xymuo Bap6oca (IIpemcemareins),
r- H XycerH allb- baxapHa, r- H Moxamen bennyna, r-H I>xenimc Kpoydopn, r-H 'yomysmzyp
Dupurccod, r-H Caaudy Pomba, 1-H [Iutep Kabarcu, r-H Urops MBanosBmu JIykamyx,
r- g [latpuk Jlunton PoGuucoH, r-H Pobept Posencrox, r-H Aapbepro Cekenu u

r- H ®pancucko Bmapsarpan Kpawmep.

10. bBrura BHOBL co3mana PaGouast Tpymma IO HOJTOCPOYHOM IIporpaMMe pabOTBI, B COCTaB
koTopoy Bouwtd: r-H lepek Yumbsim BoysT (Ilpenmcematens), 1-H JIxxeiimc Kpoydops,

r- H Huuxu X», r-H MoxTtap Kycyma- Atmanxa, r-H Uropp HMBanoBwu Jlykamyk, r-H AJUleH
Ilennme, 1-u PobGept Posencrox u r- H Uycenr Smapa.

E. Cekperapuar

11. 3amecturenb 'eHepalbHOTO ceKpeTaps IIO IPaBOBBIM BoIlpocaM, HOpPHUCKOHCYJLT I'- H XaHC
Kopenn mpucyTcTBOBall Ha CceCCMM W MpPeACTaBisyil l'eHepalbHOTO cekpeTaps. Jupekrtop Otmerna
KoauduUKaIuu YIpaBIeHUS II0 IpaBoBbIM BompocaMm TI- H Poit C. JIu BeIMOJHST GYHKIINHU
Cekperaps Komuccum m B orcyrcrBHe HOpumcKOHCYIbTa IIpeAcTaBIsLI I'eHepaJdbHOIO CeKpeTaps.
CrapIimii COTPYIHHK II0 IIPaBOBBIM BoOIpocaM rI-3Ka Manym X. ApcaHIKaHU BBINOJHSIIA
dyarouu crapmiero momormHumKka Cekperaps Kommccum; r1-ka Xpuctmana byprnosaamc- Bpaniac,
r- H JI>kopaxk KopoHTcruc m r- 3ka BupmxkuHus Moppuc, COTPYIHUKH II0 IIPAaBOBBIM BOIIpOCAM,
BRINOJHSNIM (GYHKIMKH IToMOITHUKOB Cekperapst Komuccumu.

F. IToBecTka nHS

12. Ha cBoem 2426- M 3acemanuu 6 masg 1996 roma Kommccus yTBepmuiia IIOBECTKY IHS COPOK
BOCEMOH CECCHHU, COCTOSIIYI0 M3 CIEAYIOIIUX IIYHKTOB.

1. Opragusanusi padboOThl CECCHUU

2. OTBETCTBEHHOCTh T'OCYHApPCTB

3. IIpoekT KomeKkca MPECTYIJIEHHH IIPOTHB MHpa M 0€30IaCHOCTH YelIOBEYECTBa
4, Me:xnyHapomHass OTBETCTBEHHOCTL 3a BpeIHbIe MOCIEIACTBUS IEeHCTBUM, He

3aMpeIeHHbIX MEXIYHAPOTHBEIM IIPaBOM
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5. IIpaBo M mpaKTHKa, Kacalolecs OrOBOPOK K IOroBOpaM

6. IIpaBompeeMCTBO TOCYZApCTB M €ro IOCIAENCTBUS IS TpaskgaHCTBa (DU3NYECKUX UL, U
roCyIapCTBEHHOM NPUHAMJIEXHOCTH IOPUIUYECKUX JIHIIL

7. IIporpamMma, mpouenypbl W MeTOIbI paboThl KoMmccuum M ee JOKYMEHTAIUs
8. COoTpyIHHYECTBO C APYTUMHU OpTraHaAMH
9. CpoKM W MECTO IPOBEIEHUS COPOK JIEBITOM CECCUH

10. IIpoume BOHIPOCHI.

G. O6mmee onmcanme paboThl Komuccny Ha €€ COPOK BOCEMOM CECCHH

13. Kowmwmccus paccMoTpella BCe IYHKTBI CBOEH ITOBECTKM IHS.  IlepBhle ceMb HENENb OBLIN
MOCBAINEHbl TJIAaBHBEIM 00pa3oM paboTe PemaKIIMOHHOIO KOMHUTETA IJIs 3aBepIIEHHS WM BTOPOTO
YTEeHHSI CTaTeW TPOEKTa KOJeKca IIPECTYINIEHWH IPOTHB MHpa U OE€30ITaCHOCTH YeJIOBEUYECTBA M
IIEPBOrO YTEHMS IIPOEKTa CTaTEW 00 OTBETCTBEHHOCTH TOCYIapCTB.

14. Kowmuccus mpuHsiaa 20 craTed, COCTABISAIOIIMX IIPOEKT KOIEKCa IPECTYILNIEHWH IIPOTHB
MHpa W Oe30MaCHOCTH YeJIOBEUYECTBA, W KOMMeHTapwu K HuM (rmaBa |l Hmxe). Paccmorpes
pasauuyHble GOPMBI, KOTOpbIE MOr ObI IPHUHSTH IPOEKT KojeKca, Komucchust peKoMeHIoBalla,
uyro0bl I'eHepanbHas AccamOies BbIOpaja HauOolee MOIXONAIIYI0 GOpMy, KOTOpas OOecIevyuna Obl
HauOojee IIMPOKOe IPHU3HAHWE IPOeKTa Komekca. Kommccus Takske Ipocuiaa I'eHepalbHOIro
cexperaps IOBECTH IIPOEKTHI CTaTed JO cBemeHHs IIOArOTOBUTENIBHOINO KOMHUTETA IO YYPEXKICHUIO
MEXXIYHAPOIHOI'O YTOJOBHOIO CYAa, CO3MaHHOIO B COOTBETCTBUM C pe3sojonner 50/46
I'enmepamsuonn Accamonen ot 11 mekadbps 1995 ropma.

15. Kowmuccus 3aBepinuia mepBoe ureHne 60 IMpoekToB craTed ( ¢ MPUIOXKEHUSIMH) 00
OTBETCTBEHHOCTU rocymapcTB (rmaBa lll  HuXKe). Komuccust mocTaHOBHMIIA TIPEIPOBOIUTH
MPOEKTHI CTATEN IPABUTENBCTBAM IJIsS IONYyYEHUS WX 3aMeYaHWH, KOTOPBIE IOJKHBI OBITH MOIAHBI
I'enepambHOMy cekpetapio mo 1 sHBaps 1998 roma.

16. B oTHOIIEHHWHM TeMbI IIPABOIPEEMCTBA TOCYZAPCTB U €r0 IIOCIEACTBUM IS I'DasKIaHCTBA
bU3MYECKNX NIl W TOCYJAPCTBEHHOM IIPHHAIIIESKHOCTH IOPHOMYECKHX Jul KoMuccus HOATOTOBHUIIA
cBon pekoMmeHmaruu I['eHepaiapbHOI AccaMOllee B OTHOIIEHHMH IIIaHa M IIogxojga Kommuccuu K DTOM
TeMe Ha ee Oymymux ceccusx (rmaBa IV Huxke).

17. TIlo TemMe MeXAYHapOTHOM OTBETCTBEHHOCTH 3a BPEITHBIC IIOCIEICTBUS IEUCTBUI, He
3aIIpeIIeHHbIX MEXAYHAPOOHBIM TpaBoM, KoMmmucchs NMOCTaHOBMIIA TPEMPOBOAUTH NOKJIajx Paboueit
TPYOIBl IO ®TOMY Bompocy ( cocTosmuil m3 22 TPOEKTOB CTaTeW W KOMMEHTapHeB K HUM)
lenepanpHOM AccaMbiee IJs IOJYYEeHHS OT HUX 3aMevyaHuil (riaBa V HIKe).

18. Ilo TeMe mpaBa W IPAaKTHUKH, KAaCAIOIIUXCSI OTOBOPOK K MEKIYHAPOIHBIM IOTOBOpPaM,
Komuccus mocTaHOBHJIA PAacCMOTPETh BTOPOM mokian CIenualbHOTO TOKJIaTyhKa Ha CBOEH

crnenyrotient ceccun (riaBa VI HEXKe).

19. B OTHOIIEHHM CBOHX IIPOrpaMMBI, IIPOIEAYpP M METOMOB PAabOTHI MU B OTBET HAa BOIPOCHI,
IIoCTaBlIeHHBIE B IyHKTe 9 pesomonun 50/45 TenepanbHOn Accambien ot 11 mexa6ps
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1995 roma, Komwumccus mpuHsIa KOHKPETHBIE BBIBOJIBI M PEKOMEHIAIIMM, KOTOPEIE COIEPIKATCSI B
rmaBe VI, pasgen A, mompasmen 1, HmXKe.

20. B OTHOIIIEHWM IOITOCPOYHON MPOrpaMMbl pabGoThl KoMucCHS, B YaCTHOCTH, ITOATOTOBHIIA
OOIIYI0 CXEMY OCHOBHBIX IIPABOBBIX IIPOOJEM, BO3HUKAIOIINX B CBSI3U C TPEMS BO3MOKHBIMH
OymyLIMMH TeMaMH, KOTOpble, I10 MHeHHI0 Komuccuu, TOTOBBI K KOTUMDHUKAIUKA U
nporpeccuBHOMy pasputuio (rmaBa VI,  pasmen A, mompasmen 2, u mpuioxenwe || HuXKe).

21. JIpyrme COOTBETCTBYIOIIME DpeIlleHHWsI W BBIBOALI cojepxkaTcs B riaBe VI, pasmensr B, C,
D, E, F u G, KoTOpble KacamTcs, COOTBETCTBEHHO, COTPYTHHYECTBA C JIPYTMMH OpraHaMHU,
BPEMEHHM M MeCTa IIPOBEIEHMUsS COPOK JIEBITOM CECCUM, IIPEICTABUTEIILCTBA HA IISTHIECAT IIEPBOM
ceccun ['eHepanpHOM AccaMmOiiew, BKiama B JlecsaTmiieTe MeXIYHapOTHOTO IIpaBa, CeMHHAapa IO
MEXXIYHAPOTHOMY IIpaBy ¥ JEKIIMM, IIOCBSIeHHON mnamstu 2KuianbepTy Amamy.

H. KoHKpeTHBIE BOIPOCH], 3aMeYaHUs IO KOTOPLIM MMEIH OBl OCOOBIA
uHTepec st Komuccnm

22. B mommyukte b) mymkTa 9 cBoeit pesomonium 50/45 T'eHepambHast AccamoOiless IIpocCHiIa
KoMmuccuro ykas3bIBaTh B CBOEM €3KEMOTHOM JOKJIAJe MO KaKJIOoW TeMe T€ KOHKPETHBHIE BOIIPOCHI,
II0 KOTODBIM HM3JIOKEHHE IIPABUTEILCTBAMHU CBOMX MHeHMM nbo B Illecrom Komurere, aubO B
MUCbMEHHON (opMe TPEACTaBISIO0 OBl OCOOBIM HHTEpeC B INTaHe IpemocraBieHnss Komwuccun
5(PEXTUBHOIO PYKOBOICTBA B €€ IaJbHEHIIEN paboTe. B cooTBeTCTBUM C 3TOW IIPOCHLOOM
YKa3bIBAIOTCS CIIEAYIOIIHAE BOMPOCHI.

a) OTBETCTBEHHOCTh T'OCYIAapCTB

23. Kommccus 3aBepIimia CBOE IIEPBOE UYTEHHE IIPOEKTA II0 DTOM TEME, COCTOSIIErO U3

60 craTer, TIOOpa3NENdIOIINXCS HAa TpH YacTH. B coorBercTBum ¢ ee Ilomoxkenmem Kommccus
3alpallmBaeT MHEHHS OTHOCHUTEIBLHO IIPOEKTOB CTATEW IEIMKOM. BMecTe ¢ TeM OHa B IIEPBYIO
oYepenb IIPUBETCTBOBANA Obl MHEHHE IIO CIEHYIOIIAM BOIIPOCAM.

i) mpeajiaraeMoe pasTpaHUYEeHUEe MEXXIYHAPOIHBIX ITpaBOHADPYIIIEHUM U
MEKIYHAPOIHLIX IIPECTYINIEHWN, IIpeaycMaTpuBaeMoOe B HACTOSIIlee BpeMs B
mpoekTe cTaThu 19 dYacTW IepBOM, a TaKXKe BO3HHUKAIOIINE U3 BTOTO
IOCIENCTBUS COTJIACHO mpoekTaM cTarterd 51-53 u KOMMeEHTapusM K HUM,

i) BOIIPOCHI, KAacalolluecs KOHTPMEp COrjacHO mpoekTam cratent 47-50 wactu
BTOPOM M KOMMEHTApUSIM K HHUM;

iii) TOJNIOKEHNUS 00 YPErylIHMpOBaHUHU CIIOPOB, COIEpP3KAIIIUMECsS B IIPOEKTAX
cratert 54-60 wdactu Tperben (U mpmiIoXeHusx | u ll), U UX IPUMEHEHHE B
OTHOIIIEHUH IIPOEKTOB CTATEH.

b) IIpaBoIpeeMCTBO TOCYJAPCTB M €ro TIOCIEIACTBUS JUIS TpaskKJaHCTBA (DU3MYECKUX JIUI U
TOCYIAaPCTBEHHON MPUHAMIEKHOCTH IOPWINYECKUX JIMIL

24, Komwuccusl TpemIOXHUIa pacCMaTpPUBATh DTy TEMY CIAEAYIOIIMM 00pa3oM.  BO- MEPBBIX, OHa
PAacCMOTPUT BOIIPOC O IIPABOIPEEMCTBE TOCYHAPCTB B OTHOINEHHWHU T'paskTAaHCTBA (hU3WUYECKUX JIHII,
a 3aTeM, Ha OCHOBE MHEHHN IIPaBUTEILCTB, BOIIPOC O TOCIEIACTBUSIX IIPABOIPEEMCTBA TOCYIAPCTB
IUIST HaIMOHAIIBHOCTH IOPHUAMYECKHUX JUI.  KOMHCCHS TPHUBETCTBOBala OBl 3aMeYaHUs IO CBOEMY
IUIaHy W TOAXOAY K B®TOM TeMe, W3JI0KEHHLIM B NYyHKTe 88 HIKe.
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c) MeskayHapoaHas OTBETCTBEHHOCTh 3a BpeIHble IIOCHENCTBUS INENCTBUN, HE 3alpelleHHBIX
MEXXIYHAPOIHBIM IIPABOM

25. B coorBerctBMM ¢ OyHKTOM 3 pesomtonuu 50/45 TenepambpHOl AccamM0bileM, B KOTOPOM
Accambaess mpocuina Komuccuio BO30OHOBATH pabOTy Hajm TaHHOM TeMoM, ObLIa co3maHa PaGouas
rpynna. OHa mpemaoxwuia 22 TpoekTa craTed (M KOMMEHTapWeB K HHUM), BKIIo4Yas OOIIue
TOJNIOKEHNSI M CTAaThM, KacaloIlluecss IPeJOTBpAIlleHMsI, a TakKKe KOMIIEHCAIIMA WM HHOTO
BO3MellleHnsl.  ['eHepalbHOI AccaMmOllee W IIpaBUTelbcTBaM mpemiaraercs (cMm. myHKT 100)
BBICKA3aTh CBOM 3aMEUaHUs II0 BOIPOCY, YKa3aHHOMY B IyHKTe 26 KOMMeHTapus K cTaThe 1,
IMOXXOAY K BOIPOCY KOMIIEHCAIIMM HJIM HHOIO BO3MeINeHMs coriracHo riase I, a Takxe II0
IIpOeKTaM CTaTed B IeJOM. be3 yiuepOa mjIsd YKa3aHHOTO BBIIIE M B IENSIX CONEHCTBUS
IIOJYYEHUIO KOHKPETHBIX 3aMEYaHWH OBLIM COCTABIIEHBI CIEIYIOIIAE BOIIPOCHI.

i) KaK TIpPeIyCMaTpUBAETCS B IIOAMYHKTE a) CTAaTbd 1 B OTHOIIEHUW TaHHBIX
MIPOEKTOB CTaTed, OHU IPHUMEHSUINCh OBl K " BHIaM [OESTEIBHOCTH, HE
3aIPEIEHHBIM MEXIYHAPOIHBIM IIPABOM, KOTOPBIE COIPSIKEHBI C PUCKOM
HaHeCEeHMsI CYIIIECTBEHHOr0 TPaHCTPAHUYHOTO yIepoa”. Crnenyer mm
pacmpocTpaHuTh uX cdepy HeWcTBHS Ha " IPyrwe BUIbI HeSTEIbHOCTH, HE
3ampeleHHble MeXIYHAapOJIHBIM TIPAaBOM, KOTOPbIe HE CONPSIKEHbI C DPHUCKOM
HaHECEHUs CYIIEeCTBEHHOTO TPAaHCIPAHWYHOTO yiiep6a, HO, TeM He MeHee,
HaHocdT Takow ymiep6"? ( Cm. myHkT b) crateu 1 u myHKT 26
KOMMeHTapusi K cTaTbe 1, mpuioxenue | Huxe). Kpome Toro, ciemyer ju
IOIOJHUTE CTaThi0 1 IepeyHeM BUIOB IESITEILHOCTH WM BEIIECTB, B
OTHOIIIEHUU KOTODPBIX IPUMEHSIOTCS CTAaThM, WA €€ CIeAyeT OTPAaHWYUTh, KakK
B HACTOSIIIEE BpeMs, OOIIUM OIpelccHHEM BUIOB IESTEIbHOCTH?;

i) 00s13aTeNLCTBA TPENOTBpAIllEHNsI, IIPpeayCMOTpeHHbIe B riase ||  mpoexToB
cTaTed, B HACTOSIIEE BpPeMs BJIEKYT 3a COOOM IIOCIEINCTBUS, Kacarolluecs II0
CYIIIECTBY 00BEMA OTBETCTBEHHOCTH 3a KOMIIEHCAIMIO WM WHOE BO3MEIIEHHUE.
Cnenyer nu elie 6ojiee PACIIMPHUTL cdepy TaKUX IIOCIEINCTBUI, € TEM YTOOBI
OHM BIEKIH 34 COOOM OTBETCTBEHHOCTH IOCYIAPCTB 34 HEIPUHSITHE MEP
npemorpamennss? ( CM., B YacCTHOCTH, IIYHKT 2 KOMMEHTapHUs K IIPOEKTY

cTaTeu 22);

iii) KaK TIpeaycMaTpuBaeTCsl B IIPOEKTE CTAaThbU 5, OTBETCTBEHHOCTH 3a
TPaHCTPAHUYHBIN YINEPO IaeT OCHOBAHWS IJIS " KOMIIEHCAIIMW WM WHOTO
BO3MEILCHUS". ®opmynuposku B riaase lll, Kacaroliencs KOMIIEHCAIIUM U

WHOTO BO3MEIIEHUS, OBLIA COCTaBIE€Hbl T'MOKHM O0Opa3oM M He Hallararr

" kaTeropuueckux 00s3aTedbCTB" ( CM. TYHKTHI 1 W 3 KOMMEHTAapwsi K TPOEKTY
cTaThu 5, mpumiIoXxeHue | HUXKE). ITosToMy ObLIM OBl BEChbMa IIOJE3HBI
3aMeYaHUs 1O IIOBOJY TaKOTO IOAXO0a,

iv) B mpoekTax cTtarer 20-22 wu3JI0XKEHbI OBE MOPOILEAYpPhbl, HMEIOIIAECS IS
MCTPEOOBAHMS IOCTPANABIIMMU CTOPOHAMM BO3MEIIEHHUS.  IIPEIbSIBICHHE WCKOB
B CyJaX TrOCyJapCTBa IIPOMCXOXKJEHHS HIN IIEPErOBOPLI MEXIY TOCYIapCTBOM
MPOUCXOKIEHNS W 3aTPOHYTHIM TIOCYIAPCTBOM WM 3aTPOHYTBIMH TOCYIAapCTBAMU.
IlosTOoMy ObLIM OBI IIEHHBIMH MHEHMS IMIPABUTEILCTB B OTHOIIEHHM, KOHKPETHO,
JOCTATOYHOCTH BDTHX IPOLEHYP IS IEeJIH HCTPEOOBAHMS BO3MEIIEHUS.
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d) IIpaBo M IpakTHMKAa, Kacalollydecss OrOBOPOK K MEXXIVHAPOIHBIM JOTOBOPAM

26. W3- 3a HexBaTKu BpeMeHHM KoMuccHusi He CMOIJa pPacCMOTPETh BTOPOX Jokian CrenualbHOro
MOKJamynka. HeKOoTophle M3 OCHOBHBIX BOIIPOCOB, IONHSTHIX B IOKJane, OBUIM OOOOIIIEHBI B
nyakTax 111-137, B uvactHocTH B myHKTax 113-115 wu 133, Hmxke. Kak u3BecTHO,

Crienua bHBIM AOKIATYMK IIOATOTOBUII BOIPOCHUK, KOTODPBIM B COOTBETCTBYIOIIEM IOPSIKE OBLIT
MIPEeNpoBOXKJIeH CeKpeTapuaToM IIpaBUTEIbcTBaM. K HacTosImeMy MOMEHTY IoaydyeHo 14 oTBeTOB
OT TIPaBUTEILCTB.

27. Komwuccus NpUBETCTBOBaa Obl 3aMeYaHUsI IIPABUTENBCTB, KOTOPBIE €Ille HE HAIpaBUIU
CBOMX OTBETOB IO BOIIPOCHHKY, YIIOMSHYTOMY B IIPEIBIOYIIEM IIYHKTE.

e) IIporpaMma, TpOIEAYPHI M METOMBI

28. B COOTBETCTBMU C KOHKDPETHBIMH TMOKEJAHWSIMU B TIOAIYHKTE &) IIyHKTa 9

pesomoniuu 50/45 TenepampHont Accam6aen ot 11 nexka6psa 1995 roma, B KoTopoM Accamomues
npocuna Komuccuio mpoaHAIW3MPOBATh MPOIEAYPY CBOEH padOThI M HM3JIO0XKUThL CBOM MHEHHUS B
cBOEM JoKiame leHepanbHOl AccaMmOiiee, MOKJIAX II0 STOMY BOIIPOCY COIEPKHUTCS B

nyakTax 145-244 wuuxe. BoiBomsl W pexoMeHmanuu Kommccnu 0000IIIalOTCS B MyHKTax 148-
149 HuxKe.

29. 4Yro Kacaerca ee Oymyuien pa6Gorbl, TO KoMHCCHMS BBIIEIWIa TPU BO3MOKHBEIE TEMBI JJIS
paccMOTpeHHUs] B OyIaylmeM:  JUINIOMAaTHYECKas 3aIlyuTa; IIPaBO COOCTBEHHOCTH Ha 3aTOHYBIIIHE
Cyma W WX OXpaHa 3a IpelellaMHM HAIIMOHAJTHLHOM MOPCKOM IOPHUCOMKIINK, a TaKxXKe
OIHOCTOPOHHME aKThl rocymapcTB. Ilo KaXmoil TeMe TakKsKe HaMedyaeTcs oOIas cxeMa

(cm. mpumoxenwe |,  mobGaBmenus 1-3). IIpaBUTENLCTBAM IIpEMIATAETCS H3IOXKUTH CBOU
MHEHHUSI II0 ®TOMY BOIIPOCY.
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T'JIABA I

ITPOEKT KOJEKCA IPECTYIIJIEHUUW ITPOTUB MUPA
N BE3OITACHOCTH YEJIOBEYECTBA

A. Baepgenwe

30. B cBoeit pesosorum 177 (I1) or 21 Hos6psa 1947 roma T'eHepanbHas AccambGies
nopyumiia Komuccuum: — a) chOpMYIMpOBATL NPUHIMILI MEXIYHAPOMLHOTO IIpaBa, INPU3HAHHBIE B
¥YcraBe HropubGeprckoro TpubyHalla W B €ro IPHIOBOpe, X b)  COCTaBUTh IIPOEKT KOmeKca
MPECTYIICHUI NPOTHB MHpa U 0O€30IIaCHOCTH YeJIOBeYeCTBa, YyKa3aB SICHO Ha MECTO, KOTOpOeE
IOJIKHO OBITh OTBEIEHO IPHUHIIAIIAM, YIOMSHYTBIM BBIIIE B IOAIYHKTE Q). Ha cBoern mepsoit
ceccum B 1949 romy Kommccmsa HaszHaumia ChoenualbHBIM ITOKIJIIATYMKOM T- Ha 2KaHa
Crmpomyioca.

31. Ha ocrHoBe mokiamoB CrenmaibHOro mokjiamunka Komuccus: a) OpHUHSIAa Ha CBOEH
BToport ceccuu B 1950 romy ¢hopMyIHMpOBKY IPUHIIMIIOB MEXIYHApOTHOI'O IIpaBa, NPU3HAHHBIX B
Ycrase HropuGeprckoro TpmOyHajia W HaIIENIINX BbIpaxkeHHe B ero IIpMrosope, U IIpeacTaBHIiIa
STH MPHHIMIOBI C COOTBETCTBYIOIIMMM KOMMeEHTapusMmu ['eHepambHOI Accambiiee; a TaKxXKe

b) Ha cBoen mrecroit ceccum B 1954 romy mpeacTaBmiia Ha paccMOTpeHue I'eHepalbHOMN
AccaMbien IIPOEKT KOJeKca IPECTYIUIEHWHM IIPOTHB MHpa M 0€30IIaCHOCTH YElIOBEUECTBA C
KOMMeHTapusmu 3/.

32. B cBoeit pesomonum 897 (IX) or 4 meka6bpst 1954 roma I'emepanbHas AccamoOies,
NIpMHUAMAs BO BHMMAaHHE, 4YTO IIPOEKT KOIEKca IPECTYIJIEHMH NPOTHB MHUpPa U O€30IIaCHOCTH
YEeJ0BEYECTBA, IOArOTOBIEHHLI KoMMCCHeEN, BBI3LIBAET BOIPOCHI, MMEIOLINE TECHYIO CBS3b C
BOIIPOCOM OIIPEIEIeHusT arpeccuy, M 4YTO OHa mopyumiaa CroenualbHOMY KOMUTETY 3amady
IIOATOTOBKM JNOKIAZa O IIPOEKTe OIpPEIEJEHUs arpecchy, IIOCTAHOBMIIA OTIOXXMTL PACCMOTDEHME
IIpOEKTa KojeKca 10 TexX Iop, mnoka CremualbHBI KOMHUTET HE IIPEJCTABAT CBOM JOKIIAN.

33. Ha ocnoBe pexomenmanuii CroenumalbHOr0 KoMmuTeTa [eHepanbHas AccaMmOies B
pesomonuu 3314 (XXIX) ot 14 nekabpst 1974 roma mpuHSIIa KOHCEHCYCOM OIIpEIeNIeHHe
arpeccHu.

34. Omumako TI'emepanmbHast AccaMOiiess He IpPUHMMAlla HUKAKOTO pEIIeHHs IO IPOEKTY KojeKkca
mo 10 mekabps 1981 roma, xorma B pesomronuu 36/106 oma mpemitoxunaa Komwuccun
BO300OHOBHUTEL CBOIO pabOTy C IENIbI0 BBIPAOOTKM IIPOEKTa KOJEKCa W H3YUYUTh €ro, yaelsas
HEOOXOIMMOE IIEPBOOYEPENHOE BHHMAHHE €ro HOpabOTKe M JOJIKHBIM 00pa3soM YYHTHIBAS
pe3yNbTaThl, IOCTUTHYTHIE B TPOIECCE MPOTPECCHBHOTO Pa3BUTHUS MEXKIYHAPOITHOTO mpaBa 4/.

3/ Yearbook ... 1950 , vol. 1l, pp. 374-378, nokymeHtT A/1316. Yearbook ...
1954, vol. I, pp. 150-152, mokyMeHT A/2673. TekcT IPHUHIMIIOB M IIPOEKTa KOHEKCA CM.
Takke B Exeromumke ... 1985 rox, Tom Il ( wacte BTOpas), ctp. 13-14 wu 8-9,

mokymenT A/40/10, nyHkTeI 45 u 18.

4/ B cBoent pesomronimu 42/151 ot 7 mexkabps 1987 roma I'emepambpmast AccamOies II0
pexomMenganuy KoMuccuy M3MEHHIIa 3aroJIOBOK TEMBI Ha aHTIWickoMm s3pike Ha "Draft Code of

Crimes against the Peace and Security of Mankind". Boiee mompoOHYI0 HMCTOPHUYECKYIO
CIIpaBKy IIO ®TOM TeMe CM. B HoKjaame Kommccnmum MeXIYHApOSHOIO IpaBa O paboTe €e TPHUIIATh
ngaron ceccum, EsxerogHuk ... 1983 rog, Tom Il ( wacte BrOpas), crp. 10-13.
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35. Ha cBoent Tpumnath derBepTont ceccrmu B 1982 romy Komwmccums Haszmaumiia CroenualbHBIM
IOKJIQJIUYUKOM TI0 JNaHHOW Teme T- Ha Ilymy Tuwama 5/. B mepmop mexxnmy cBOMMH TpHIIATH
naTon ceccuern B 1983 romy m copok TperherM ceccuern B 1991 romy Kommccums monyuymiia HeBSTh
nokaanoB CHenuanbHOro JIOKITamdnka 6/.

36. Ha cBoeit copok Tperher ceccur B 1991 romy Komumccuss B IIpegBapUTEIBHOM IIOPSIIKE
IIpUHSIIA B TEPBOM YTEHWHU IIPOEKTHI CTAaTell IIPOEKTa KOMJeKca IPECTYIUIEHWI IIPOTHB MHpa U
0e30TacCHOCTH 4YelloBevecTBa 7/. Ha Tom ke ceccum Komwmccusi B COOTBETCTBHHM CO

crathsiMu 16 m 21 cBoero IlojozKeHHS IIOCTAHOBHMIIA IIPEIIPOBOAUTL uepe3 I'eHepalbHOIO
cekperapsl IIPOEKTHI CTAaTeW IIPABHUTENLCTBAM, C TEM YTOOBI T€ BBICKA3aJdd II0 HUM CBOH
mpeIokKeHuss u 3amMevanuss u go 1 sHBaps 1993 roma mepemanu ux I'eHepalbHOMY

cekpeTapro 8/. Komuccus Takske OTMeTHIIa, YTO HPUHSATHIA €0 B IIEPBOM YTEHUHM HPOEKT
IIPEICTABIsIeT COOOM MEePBYIO YacTh paboThl Komuccum IO TeMe, KacaloIlercsl IpoeKTa KoueKca
IIPECTYIIEHUI IIPOTHB MHpa W O€30IIaCHOCTH YEJOBEYECTBA, M YTO HA CBOMX CJEHYIOIIUX CECCHSIX
Komuccuss TpomoIKUT BBIIOJIHEHWE MaHmaTa, BO3JI0XKEHHOro Ha Hee I'eHepalbHOM AccamOiieell B
nyHKTe 3 cBoel pesomronuu 45/41 ot 28 wmoa6ps 1990 roma, rme Kommccum mpepmigaralioch B
paMKax ee pabOThI Haj IIPOEKTOM KomeKca 0ojee HOIPOOHO HM3YYHTh M IIPOAaHATIU3HUPOBATH
mpo0JaeMbl, TOIHSTHIE B €€ IOKJIaJe II0 BOIPOCY 00 OpraHe MeXXKIYHapOJSHOM YIOJOBHOM
IOCTUIIMY, BKIIOYas BO3MOXKHOCTh CO3JaHHS MEKIYHAPOIHOTO YTOJIOBHOI'O Cyda HJIH HHOIO
MEXKJIyHApOJHOTO MEXaHW3Ma YroJIOBHOTO mpaBocymus 9/.

37. Ha cBoell COpOK IIIECTOM CecCHMH B cBoel pesomronuu 46/54 ot 9 mexkabps 1991 ropma
I'enepanpHas Accambies mpemitoxuia Komumccun B paMKax paOOThI Hajg IIPOEKTOM KojeKca
IIPECTYIJIEHUIN IIPOTHB MHpa ¥ O€30IIaCHOCTH YeJIOBEYECTBAa IIPOBECTH HAJbHEHIIIEE PACCMOTPEHHE M
aHaIM3 IMpoOJeM, MOTHSTBEIX B HoKiaame Komuccum o padoTe ee COpPOK TpeThew

ceccum (1991) 10 / w Kacarouuxcs BOMpoca 00 OpraHe MeXIYHAPOJHOW YrOJOBHOMU

IOCTHIIMH, BKIIOYAas MNPEIIOKEHHS O CO3TAaHHU MEXIYHAPOTHOI'O YTOJIOBHOIO Cyma HIM WHOIO

5/ CMm. Exeromumk ... 1982 rox, Tom I, (  4acte BTOpas), ctp. 150.

6/ Exxeromamk ... 1983 ron, Tom Il ( wacte mepmas), ctTp. 173,
moxkyMmeHT A/CN.4/364; Exxeromamk ... 1984 rox, Tom Il ( wacte mepBas), crp. 117;
mokymeHnT A/CN.4/377; Exxerogamk ... 1985 rox, ToMm Il ( wacTh mepBas),
mokymeHnT A/CN.4/387; Exxerogamk ... 1986 rog, ToMm ll, moxymenTt A/CN.4/398;
Exxerogauk ... 1987 rox, ToMm Il ( wacte mepBast), mokymeHT A/CN.4/404; E>Keromnumx ...
1988 rom, Tom Il ( wactp mepmas), mokymeHT A/CN.4/411; Esxeronauk ... 1989 rox, Tom Il

(4actp mepsast), mokymeHT A/CN.4/419 w Add.1 w Corr.l wu 2 (TOTBKO HA WCIAHCKOM SI3BIKE);
Exxerogamk ... 1990 rox, ToMm Il ( wacte mepBast), mokymeHT A/CN.4/430 wu Add.l;
Exxerogamk ... 1991 rox, Tom Il ( wacte mepBas), mokymeHT A/CN.4/435 wu Add.l1 wu Corr.l.

7/ CMm. Exerommmk ... 1991 rox, Tom Il ( wacte BTOpas), myHKT 173.

8/ Tam xe, nyukT 174.

9/ Tam ke, mnysHKT 175. Komucens oTrmeTrniza, 4YTO OHA YK€ NPUCTYIHIA K BBIITOIHEHUIO
DTOr0 MaHHaTa, W ee paboTa IO DTOMY acIeKTy TeMbl oTpaxkeHa B myHKTax 106-165 ee moxmapma
(Tam xe).

10/ Exerogmuk ... 1990 ron, Tom Il ( Yacts BTOpas) (A/45/10), riasa ll,
pasgen C.
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MEXIYHAPOMHOTO MeEXaHM3Ma YIOJIOBHOIO IIPaBOCYIMS, C TE€M YTOObI HaTh ['eHepaiapHON AccamMoOiiee
BO3MOXKHOCTb OO€ECIEYHTHL PYKOBOICTBO Pa0OTOM IO JAHHOMY BOIIPOCY.

38. Ha copok u4eTBepTOM M COpPOK mATOM ceccusx B 1992 m 1993 romax Ha pacCMOTPEHUH
KoMuccun HaXOTWIUCh OECSATBIM M ONMHHAMIATHIN mOKIanbl CHemualbHOrO IOKJIamguMKa II0 JTAaHHOMN
TeMe 11/, KOTOphIe OBLIM MOJNHOCTBIO TOCBSIIEHBI BOMPOCY O BO3MOKHOM YUYPEXKJICHUU

opraHa MeXXIyHapOXHOM YTOJIOBHOM IocTwiMu. PaGora, mpoBemeHHas Kommccreldl Ha ee COPOK
yerBepronn (1992 rom), copok msarorr (1993 rom) um copok mmecrorn (1994 rom) ceccusx 1o
STOMY BOIPOCY, IIpHBella K IPUHSITHIO Ha COPOK ImecTon ceccuu B 1994 romy IpoekTa cTaTyTa
MEXIYHAapOMHOTO YIOJOBHOIO Ccyja, KoTophkii Komwuccus mpencraBuia leHepanbHOM Accambiee ¢
peKOMeHIAIlNeN CO3BaTh MEXAYHAPONHYI0 KOHMEPEHIINIO ITOJHOMOYHBIX MPEICTABUTENEN IS
M3yYeHHUs IIPOEKTa CTAaTyTa M 3aKIIOYEHWS KOHBEHIMH 00 YUYPEXIEHUH MEKIYHAPOIHOTO
yroysoBHoro cyma 12/.

39. Ha copok mecronn ceccum B 1994 romy Ha paccmorpeHmn Komuccnmu HaXOTUICS
IBEHAAUATHIA Nokjax CHenuanspHOTO JOKJIagyuKa 10 JaHHOW Teme 13/, KOTOpPBIN

IpegHa3sHavalics IJIg BTOPOTO UTEHHS IIPOEKTa KOIeKca M B KOTOPOM OCHOBHOE BHHMAaHUE
VIEISII0Ch OOIIEeN YacTH NPOeKTa, TJIe pacCMAaTPHUBAIINCh OIpelelleHre MNPEeCTYIIEHHH IIPOTHB MUpa
¥ 0e30IaCHOCTH YeJIOBEYECTBA, KBalIM(UKAIUI W OOIIMEe IPUHIIMIIEI, Eir Obutm TakKe
MIpeNCTaBIEHBI 3alpOIIIeHHBIE €0 Ha COPOK TPEThed CECCHU IIPEJIOKEHHS W 3aMeYaHUs
rocynapcTs- wieHoB 14/ To TpPOeKTy KOjeKca MPEeCTYIUICHWUN IPOTUB MUpa W 0E€30MMaCHOCTH
YeJoBeYeCTBa, IPHHSITOMY B TEPBOM YTEHWHM Ha dTow ceccuu 15/. ITocne paccMoTpeHUS
nBeHamnaToro mokiama Kommccums Ha 2350- M 3acemaHHMM ITOCTAHOBHJIA NEPENATh IIPOEKTHI

craten 1-15, paccmarpuBaBIIECS B ®TOM JOKJIane, PemakIIMOHHOMY KOMMTETY.

40. Ha copok cembMOHM cecCMM Ha paccMoTpeHmn Komuccuy HaxXOmuics TPUHATUATHEIA TOKJIIAI
CrenmapHOrO mokjamunka 16/. DTOT mOKIajd OBLI MOATOTOBIEH OJsS BTOPOTO UTEHUS

IIPOEKTAa KOJeKCa M ObLI IIOCBSINEH B OCHOBHOM IIPECTYILUIEHHSIM IIPOTHB MMpa M OE30IIaCHOCTH
YelloOBeYeCTBa, O KOTOPBIX HAET peub B vacTu Il. Ilocne paccMOTpeHHUS TPHUHAIIIATOTO IOKIIama
Komuccus Ha cBoeM 2387- M 3acelaHMM peIIniia IepegaTh PegakIIMOHHOMY KOMMTETY cTaThh 15
(Arpeccus), 19 ( Tenmomunm), 21 ( CucreMaTHyecKHe W MAaCCOBble HAPYIICHHS IIpaB YellOBeKa) U
22 ( VCKIIOYMTENBHO Cephbe3Hble BOEHHBIE IMPECTYILIEHUS) [JIs PACCMOTPEHHS B IPUOPUTETHOM
MopsiIKe BO BTOPOM YUTEHUM B CBETe MPEIJIOKEHHI, COJep3KaIluxcs B TPUHAMIIATOM IOKJaje
CnenualbHOr0 TOKJAmUMKa, a TaKxKe 3aMeYaHWH W IIPeIJIOKEeHWM, CIelIaHHBIX B XOJe
00CYy:KIeHUs Ha INIeHyMe. DTO OBLIO COSIAHO IPU TOM MHOHHMAHWM, YTO IIPH BBIPAOOTKE STUX
craTenl PemakIMOHHBI KOMHUTET OYIET YYHTHIBATHL M II0 CBOEMY YCMOTPEHHIO pPacCMaTPHBATHL BCIO
COBOKYITHOCTb WU YacTh BJIEMEHTOB CIEIYIOIIUX IPOEKTOB CTaTed, WPHUHSATHIX B IIEPBOM YTCHUU:
17 ( BmemmateanctBo), 18 ( KojoHHMaIbHOE TOCIOACTBO M Apyrue ¢GhOpMbl HHOCTPAHHOTO

11/ AJICN.4/442 w A/ICN.4/449 wu Corr.l ( TOINBKO Ha AHTIUICKOM S3BIKE).

12/ Cwm. OdunmansHble 0oTYeThl ['eHepambHOM AccaMOIel, COPOK JIeBSITasl CEcCHs,
Homnomaenne N 10 (A/49/10), rmaBa Il A.

13/ AJ/CN.4/460 u Corr.1.
14/ Cwm. gpokyment A/CN,4,448 wu Add.l.

15/ Exeroguuk ... 1991 rog, Tom Il ( wacte BTOpas), rmaBa IV.

16/ AJCN.4/404 wu Corr.l ( TOITBKO Ha AHTIUICKOM W DPYCCKOM S3BIKax).
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rocrionctia), 20 ( Amapreun), 23 ( BepOoBka, wucnonb3oBaHue, GUHAHCUPOBAHWE W OOydYeHUE
HaeMHHKOB) # 24 ( MeXIyHapOoImHBI TepPOPHU3M). Komuccusi manee permmia TPOJOIKHUTH
KOHCyJbTaluu B OTHOIeHMu cTaTewt 25 ( He3akoHHBIN 0GOPOT HAPKOTUYECKHX CPEICTB) U

26 ( IIpemHaMepeHHBI W CEepbe3HBIA YIIEpO OKPYKAIOIIEH cpeje).

41, B oTHOIIEHWH CTaTby 26, Kacarollencs IIPeJHaMEPEHHOIO M CEPhE3HOro yImepoa
okpyxKaromierr cpeme, Komwuccus Ha cBoeM 2404- M 3aceJaHMH IIOCTAHOBMIIA CO3IaTh pPabOUYIo
IPYIINly, KOTOpass B Hayaje COPOK BOCBMON CECCHH IIPOBEIET COBEIAHUE C IIEIBI0 PACCMOTPEHMS
BO3MOXHOCTH OXBaTa B IIPOEKTE KOJEKca BOIIPOCAa O IIPeIHAMEPEHHOM M CEPHE3HOM YIIepOe
OKDPYKAIOIIIEX Cpele, MONTBEPAMB IIPH STOM HamepeHnme Komuccum B JI1000M Clydyae 3aBepIINTh
BTOpOE UYTEeHHE IIPOEKTa KOIeKca Ha DTOM CECCHH.

42. PemaknMOHHBIA KOMHUTET Hayall pabOTy HaJg BTOPHIM UYTEHHEM IIPOEKTOB CTAaTeH Ha COPOK
cegpMon ceccnM KomuccnyM M 3aBEpINMI CBOIO pabOTy B XOJ€ HBIHEIIHER COPOK BOCBMOM CECCHH.

43. B xome cOpOK BOCBMOW ceccum PaGowast rpymma, paccMaTpHBas BOIPOC O IpeaHaMepeHHOM
U CEPhE3HOM YIepOe OKPYXKAIOIIEN cpele, Mpemimoxuiaa Komuccnn, dYTOOBI TaKOW yIEpO
paccMaTpuBalicss Jub0 Kak i) BOEHHOE TpEeCTyIUIeHne, Ju6o i) MpeCTYIJICHHE IIPOTUB
YEJIOBEYHOCTH, IMO0 B KAYECTBE OTHEIHHOIO IIPECTYILIEHHS IPOTHB MHMpa M Oe30MaCHOCTH
YeJI0BEYECTBA.

44. Ha cBoem 2431- m 3acemanuu Komuccusi myTeM TOJOCOBAaHUS IIOCTAHOBMIIA IIEPENATh
PenakIimOHHOMY KOMMTETY TOJBKO TEKCT, IIOATOTOBJIECHHBIM Pa0odel TIpyIImoN, s BKIIIOYEHMS
MIpeTHAMEPEHHOTO M CEPhE3HOro yiepOa OKPYXKAIOIIeW cpefe B KaueCcTBE BOEHHOI'O IIPECTYILIEHUS.

45. Komwmccusi paccMoTpena mokian PemakimonHoro komwmrtera 17/ Ha cBOUX

2437-2454- ™M 3acegaHusix 6 wmioHd - 5 wmrona 1996 roma M NpUHSIA OKOHUYATENILHBIA TEKCT
ceoga 20 IIPOEKTOB CTATEM, COCTABISIOIINX KOMEKC IIPECTYIUICHWM IIPOTHB MHPa U 0€30IMacHOCTH
YeJIOBEYECTBA.

46. IIpoekT KomeKkca OBLI IPHUHST CO CIEAYIOIIUM IIOSICHEHHEM:

"¢ TeM YTOOBI NIPMUTHA K KOHCEHCyCy, Kommuccus CyIIecTBEHHO cy3uia cdepy IpUMeHEHUs
KOJleKca, KOTOpBIM, Ha cTaguum IiepBoro ureHws B 1991 roxy, BKIHOYal IEepedYeHL U3

12 xarteropmit mpecTymuienuii.  Hekoropbele uieHbl KoMuccwy BBIpA3WiIHd COXKAaJeHHE B
CBSISWC TaKUM cCyxkeHHeM cdephl oxBaTa Kojekca. KoMuccus MOCTYNHiIa TaKUM 00pa3oM B
WHTEepecaX IPHUHATHUS KOJeKca W TOJYYEHUs HOMIEPKKU CO CTOPOHBI IIPABUTEILCTB.
Ilogpa3zymeBaeTcsl, 4YTO BKJIIOUYEHHE HEKOTOPBIX MHPECTYIJIEHWH B KOJEKC HE 3aTparuBaeT
cTaTyca JIPYTHX IIPECTYIUIEHWH II0 MEXKIYHAPOJHOMY HpaBy W 4YTO NPHUHSITHE KOAEKca OTHIONb
He HCKIIoOYaeT ITaIbHEWINIer0 pasBUTHS B DTOM BaxXHOM oOlacTh IpaBa’.

B. Pexkomenpanms Komwuccuu

47. Kommccus paccMoTpesla pas3lnyHble (GOPMBI, KOTOPble MOT Obl IIPUHSTH IIPOEKT KOIeKca
IIPECTYIJIEHUIM IIPOTHB MHpa ¥ O€30IIaCHOCTH YEJOBEYECTBA.  CPeIM HHUX MEXXKIYyHApOIHAs
KOHBEHIIMS, NIpUHHMaeMasl KOH(EepeHIMeN ITOJHOMOYHBIX IpeICTaBUTelel Wiau I'eHepalbHON

17/ AJICN.4/L.522 u Corr.l ( TONBKO Ha aHTIUUCKOM $3bIKe), 2 ( TONBKO Ha
dbpanmy3ckoM s13pIke) W 3 ( TOJBKO HAa HWCHMAHCKOM SI3BIKE).
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AccaMOlteeit;  HHKOpIIOpalds KOIEKca B BHIE ycTaBa MeXIYHapOIHOIO YILOJOBHOTO Cyma,  JHOO
NIpUHATHE KOJEKCa B KA4yeCTBe MAeKjapanuu leHepallbHOM AccamOJjeer.

48. Kommuccusa pexkomenmyer I'eHepampHOM Accam0Oiee M30paTh Hambojee IMIPUEMIEMYIO (OpMYy,
KoTOopas obecrmeunmiia Obl Hambojee IIMMPOKOEe MpPH3HAHME IIPOEKTa KOmeKca.

C. Bruipaxkenue npu3HaTedbHOCTH CHEnMaabHOMY HOKJIATUYUKY
r-ay Hyny Tumamy

49. Ha cBoeM 2454- m 3acemanun 5 wmiona 1996 roma Komwuccus, mOpHHSIB TEKCT CTaTeH
IIpOeKTa KOjeKca TPECTYIIEHHNA IMIPOTHB MHpa M 0e30IaCHOCTH YelIOBEYECTBAa, IPHUHSIA IyTeM
aKKJaMalliyd CIENYIOIIYI0 PE3OIIOIHIO.

" Komuccust MeXXIyHapOJTHOTO IIpaBa,

NPUHSB MHPOEKTHI CTaTEW IMPOEKTa KOJeKca MPECTYIIIEHWH NPOTUB MHpa U
0E30IaCHOCTH YeJ0BEYECTBA,

BeIpaxkaeT CrHenmaabHOMY HOKJIamuumky r- Hy Hymy Tuamy cBoro TIiIybOKyIo
MIPU3HATEIBHOCTE W TOPSUYI0 OJarogapHOCTh 3a TOT BBITAIOIIWMCS BKJAl, KOTOPBIA OH
Gjaromapss CBOMM HEYCTAaHHBIM YCHJIHSIM U CaMOOTBEDKEHHON padOTe BHEC B IIOATOTOBKY
IIPOEKTa KOJEeKCa, a TaKXKe 3a IOCTHUIHYTBIE DPE3YIbTATHI B JIelle Pa3paOdOTKH IIPOEKTOB
cTaTell INpPOeKTa KOJeKca IPECTYILNIEHHI IPOTHB MHpa U OE30IACHOCTH dYeJoBedYecTBa'.

D. Crathu IpoeKkTa KOJIeKca MNPECTYIUIEHWI IPOTHB MHpa M
0E€30ITaCHOCTH YeJIOBEYECTBA

50. Hwke TpWBOIHMTCA TEKCT MPOeKTOB craTed 1-20 ¢ KOMMEHTapusMHA K HUM, OKOHYATEIHHO
npuHAaThIN KoMuccuenn Ha €€ COpPOK BOCBMOW CECCHU.
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ITPOEKT KOJEKCA TPECTYIIJIEHUW ITPOTUB MUPA U
BE3OITACHOCTH YEJIOBEYECTBA

YACTBD . OBIIUWE ITOJO2KEHUA
Cratea 1

Cdepa pencrBusg m npuMeHeHHMe Hacrtosamero Komekca

1. Hacrosmunt Komeke mprMeHseTCS K TPECTYINIEHUSM MPOTUB MHpa W 0e30IMacHOCTH
YeJI0BEeYECTBa, NPEIYCMOTPEHHBIM B yacth |l

2. IIpecTymneHuss IPOTUB MHpa M O€30IACHOCTH YEIOBEUYECTBA SBISIOTCS IPECTYILUIEHUSIMU
II0 MEeXIYHapOTHOMY IIpaBy M HAKa3yIOTCS KaK TaKOBBIE, BHE 3aBHCHMOCTH OT TOTO,
Haka3yeMbl JU OHH IO BHYTPUTOCYIZAPCTBEHHOMY IIPaBy.

KomMmMmenTapun

1) B cratbe 1 - HavalbpHOM cTaThe HpoekTa Komekca IpecTyIUIEHWH IIPOTUB MHpa H
0Ee30IaCHOCTH YEJOBEYECTBA - B IIPEIBAPHUTEIHLHOM IIOPSIIKE OIPENENSIOTCS cdepa IEeNCTBUAS H
IIpMEHeHEe IOJO0XKEeHUN Hacrosinero Komekca.

2) I[IyakT 1 orpaHmumBaeT ccepy ACUCTBUS U TpUMeHeHHe HacTosmiero Komekca TeMu
IIPECTYIIEHUSIMIA IIPOTHUB MHpa W OE€30IACHOCTHA YEJIOBEYECTBA, KOTOPBHIE IIPEXYCMAaTPUBAIOTCS
vacteio |l. DTO MONOXKEeHWE He O03HavyaeT, YTO HacTosAmmi KomeKC IOJHOCTBIO OXBATHIBAET BCE
IIPECTYIJIEHUST IIPOTHUB MMpA M OE30IaCHOCTH YEJOBEYECTBA, a CTABUT CBOEHM IIENBI0 YKa3aTh, dYTO
chepa gmericTBus u npumeHeHne Kojekca OrpaHUYMBAIOTCS TEMHU MPECTYIUICHUSMH, O KOTOPBIX
nugetr peyb B dJactu |l

3) DopMyIUpOBKA " IPECTYIIIIEHUS IIPOTAB MKpPa ¥ OE30IIACHOCTH YeJIoBeuecTBa" HOJKHA
MOHMMATECSI B TaHHOM MecTe HacTosIiero Komekca Kak o0003Havaromiass INpPeCTYIUIEHMS, YKa3aHHBIE
B vactm Il Komuccust paccMoTpella BO3MOXKHOCTH JOOaBIIeHHWS B KOHIE ITyHKTa 1 CIIOB

" IMeHyeMBbIM HHXE IPECTYILIEHUSIMU IIPOTHB MHpa M Oe30IaCHOCTH dYelIoBeYecTBa' BO H30exKaHUe
JIO0BIX BO3MOXKHBIX pasHouTeHmy. OIHAKO OHA IPHUILIA K MHEHHIO O TOM, 4YTO TaKOe
moOaBlIeHHE CHellaeT ®TOT NYHKT H3JIUIIHE TPOMO3IKHM.

4) Komuccus mocraHoBMIIa He IIpeijaraTh OOIIEro OIpemesIeHUs IPEeCTYILNIEHHH IIPOTHUB MHpPa K
OesomacHocTH dYejgoBedecTBa. OHa IpPMINIA K BBIBOAY, YTO OIpPEIEIeHHE TOYHBIX KOHTYPOB
KOHIIEIIINH MPECTYILUIEHUI IIPOTUB MMpPA, BOEHHBIX IPECTYILNIEHHH U MIPECTYILNIEHHN IIPOTHUB
YelIOBEYHOCTH, YKa3aHbIX B craThe 6 YcraBa HropHOeprckoro TpuOyHala, IOIXKHO CTaTh
pe3yIbTaTOM IIPAKTHKH.

5) [yskT 2 KacaeTcsl NBYX OCHOBOIIOJATAIOIIWX IIPUHIIUIIOB, CBSI3aHHBIX C JIMYHOU
OTBETCTBEHHOCTBIO 3a IIPECTYIUIEHWS NPOTHB MHpa M OE30IIACHOCTH YeJIOBEYECTBA IIO
MEXIYHAPOTHOMY IIpaBy.

6) HavanpHast Kiaay3yjda IyHKTa 2 yKa3bIBaeT Ha TO, YTO MEXIAYHAPOTHOE IIPaBO CIIYKUT

OCHOBOM JIJISI YTOJOBHOM KBaNMWM(UKAIMKA BHUIOB IIOBEINEHMS, IIPEICTABISIONINX COOOM IIPECTYILICHMS
IIPOTHUB MHpa M 0e30IaCHOCTH YEIOBEYECTBA B COOTBETCTBHUM C dYacThio |l. Takum obpasom,
3ampelleHre TaKUX BUIOB IIOBEIEHUS M WX HAKa3yeMOCTh IIPSIMO CIEAYIOT M3 MEXXIYHApOIHOTO IIpaBa.
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7) IlaHHOE IIOJIOKEHME COINIACyeTcs ¢ YCTaBOM M IIpUToBopoM HIopHOEPIcKoro

TpubyHana 18/. Cratbst 6 HropubGeprckoro ycrasa ymosHoMoumiaa HIopHOeprcKMM TpuOyHAI
CYOIMTh W HaKa3bIBaTh JWI[ 34 TPU KAaTerOpUU IPECTYILUIEHWH II0 MEKIYHapOIHOMY IIpaBy, a
WMEHHO.  IIPECTYIUIEHHWS IPOTHB MMpA, BOECHHBIE IIPECTYIUIEHWS W TIPECTYILIEHMS IIPOTHB
yejoBedHocTH 19/. B cBoem mpurosope HriopuOeprckuit TpuOyHad IPHU3HAT CYILECTBOBAaHUE
00S13aTENILCTB OTIEIBHBIX JIMI[ B CHJIY MEXIYHApOSHOTO IIpaBa. " Y>Ke JaBHO OBLIO IIPM3HAHO,
YTO MEXAYHAPOMHOE IIPaBO HajlaraeT MONT M OOS3aHHOCTH Ha OTHEIbHBIX JHI[ TaK e, KakK M Ha
rocymapcTea" 20 /. HriopuGeprckuii TpuOyHAll Tak>Ke IIPHU3HAN, 4YTO OTHEIbHBIE IHIA MOIYT
HECTH YTOJIOBHYIO OTBETCTBEHHOCTh M IIOJJIEXKATh HAKA3aHUIO B ClIyyae HApPYIIEHUS CBOUX
00SI3aHHOCTEN II0 MEXIYHAapoOmHOMY IpaBy. B »roit cBsi3sm HropHOeprckumilt TpuOyHAI IIPSIMO
3a9BUJ, YTO "3a HapyIIeHHS MEKIYHApPOTHOTO IIpaBa MOTYT OBITh HaKa3aHLI M OTHEIbHBIE
auna” 21 /.

8) Komuccust mpusHanga OOLIWEA IPHHIUI IIPSIMONM IIPHUMEHMMOCTH MEXIYHAPOIHOIO IIpaBa B
OTHOIIIEHUM JUYHOM OTBETCTBEHHOCTH U HAKa3aHUS 34 IIPECTYINIEHHS II0 MEXIYHAPOIHOMY IIpaBy
B IIpunamnumne | ITIpMHIMIIOB MeXIyHApOSHOIO IIpaBa, IIPU3HAHHBIX YcTaBoM HropHOeprckoro

TpuOyHajla W TPUTOBOPOM TpuOyHanma 22/. B cooTBeTcTBUM ¢ mpuwHIUNOM | " Bcsikoe IHIIO,
COBEDIIIUBIIIEE KaKOe- MO0 IeHCTBUE, IIPU3HABAEMOE COLIACHO MEXIYHAPOTHOMY IIpaBy
MIpecTyIJIeHueM, HeceT 3a Hero OTBETCTBEHHOCTh U IIOAJIEeXKUT HaKa3aHUIO". Kak ykazano B

KOMMEHTAPUH K STOMY IIOJOXKEHMIO, " oOllee IPaBMUIIO, IIOJOXKEHHOE B OCHOBY NpMHIMIA |,
3aKJIIOYAaeTCId B TOM, YTO MEXKIYHAPOMHOE IIPABO MOKET, COBEPIIEHHO HE3aBHCHMO OT IIpaBa
BHYTPEHHEr0, HallaraTh W3BECTHBbIE O00S3aTENbCTBA Ha (DU3MYECKUX JIHUIL'. DTOT NPUHIUI OBLIT
Takke cGOPMYIHUpPOBAH B IIEPBOM CTAaThe IPOEKTA KOJEKCa IPECTYINIEHUH IIPOTUB MHpA W
0e30IacCHOCTH dYelloBeuecTBa, mpuHATOro Komuccumein B 1954 rony [ MMeHyeMOro HHXKeE IPOEKTOM
komekca 1954 roma] 23 /.

9) B 3akmpounTeNLHOM Kilay3yjide IIYHKTa 2 IIOATBEPXKIAETCS, UYTO MEKIYHApOIHOE IIPaBO
MIPUMEHSETCS K TPECTYIUIEHHSM IIPOTHB MHpa W 0e30MMaCHOCTH YeJOBEUEeCTBA BHE 3aBUCUMOCTU OT
CYILIECTBOBAHUS COOTBETCTBYIOIIMX HAIMOHAJIBHLIX 3aKOHOB.  Pe3ylabTaToM SBISETCS
CaMOCTOSITEILbHOCTh MEXIYHAPOTHOIO IpaBa B BOIIPOCAX YrOJOBHOU KBaTUGUKAIIUM BUIOB
MOBENEHUS, KOTOpPbIe MPENCTABISIIOT COOOM MPECTYIIEHHS IPOTUB MHpa U 0€30I1aCHOCTH
yejgoBevecTBa IO0 4acTtu l.

18/ TenepampHas Accambies eIWHOTIACHO IIOATBEpAVIIA IIPUHIIWIBI MEXIYHAPOTHOTO IIPAaBa,
npu3HaHHBIe YcTaBoM HiopHOGeprckoro TpubyHalla W mpuroBopoM TpuGyHama B pesoortuu 95 (I) ot
11 mexabpst 1946 roga.

19/ Cornamienve 0 TPUBJIEYSHHH K OTBETCTBEHHOCTM W HAKAa3aHUM TJABHBIX BOCHHBIX
TIPECTYITHUKOB €BPOIENCKUX CTpaH ocu [ mMeHyemoe HmxXKe HiopuGeprckum yctaBoMm], 82 U.N.T.S.

279.

20/ " Hiopubeprckmii mpouecc”, IOpummueckas sgmrepatypa, M., 1961, T. VII [ nmamee -
Hroprbeprckui mpuroBop], crp. 368.

21/ Tam xe.

22/ Yearbook...1950 , vol. 1l, p. 374 | nanee - HriopHOeprckme NPUHITUIILI].

23/ Crarpg 1 rmacmma, d9YTO "IpPeCTYINICHUS NIPOTHB MHpa W OE30IIACHOCTH YEJIOBEUYECTBA,
ompefeaseMble B HactosiieM Kopekce, SIBISIOTCS MeXIYHAPOIHO- IIPABOBBIMU IIPECTYIIICHUSIMU,
OTBETCTBEHHBIE 3a KOTOpBIE JuIa Hakasyiorcs'. Yearbook...1954 , vol. 1l, p. 150.
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10) VYxasanHas Kjay3ylla yCTaHABIMBAeT, YTO KBANMGUKAIUS WIN OTCYTCTBUE KBATUDUKAIIAU
KaKoro- 00 IOBEIeHUs] B KayecTBE YIOJOBHO HAKa3yeMOIO IO HAIMOHAIBHOMY IIpaBy HHMKaK He
BIMSIET Ha KBaTUMUKAIIUIO STOTO IOBEIEHMS B KAa4eCTBE YTOJOBHO HAKa3yeMOIO IIO
MeXIyHapOIHOMY IpaBy. MOKHO NpPEICTaBUTh CeOe CHUTYAIllMI0, IIPH KOTOPOM KaKOW- JU0O BH
IOBeIeHus, KBaIMMUINPYEMBIH B KAayeCTBE IIPECTYIUICHWS IPOTHB MHpa U OE30IACHOCTH
yemoBevyecTBa B dact |, He OymeT 3ampemiaThCs HIH OymeT maxke 00S3aTeNbHBIM II0
HAIlMOHAJIPHOMY IIpaBy. MOXKHO TaKXe IpPeIcTaBUTh cebe CUTYalldio, IIPA KOTOPOM TaKoe
moBefieHre OyaeT KBanmMbUIIMPOBAThCH HE KaK IIPECTYIIEHHWE IPOTHB MHpa M 0e30I1aCHOCTH
YeJI0BEYECTBAa MO MEXIYHAPOAHOMY IIpaBy, a JHWINb KaK IIPECTYIUIEHHE II0 HAIMOHAJIbHOMY IIPaBYy.
Hu omHO M3 »THUX 0OCTOSATENHCTB HE MOXKET CIYXUTh IMPEMSITCTBAEM MJIsI KBamuUKAIlUHd DTOTO
BUOA TOBEJEHUS B KadyecTBE YIOJOBHO HAaKa3yeMOIo II0 MeXAYHApOTHOMY IIpaBy.  Pasmmyue
MeXIy KBanudWKaluerd MPEeCTYILIEHWS M0 HAIlMOHAIbLHOMY IMpPaBy M KBaTUMUKAIWEH IIPEeCTYILICHUS
M0 MEXIYHApPOIHOMY IIpaBY CYIIIECTBEHHO, TaK KaK COOTBETCTBYIOIIHE IIPABOBBIE PEKUMbI
SIBJITFOTCSL Pa3IUYHBIMU.  DTO pa3juyde WMEET BaKHbIE TOCIEIACTBUS B OTHOIIEHWW IIPUHIIUAIIA
non bis in idem , XoTopoMy IIOCBsIIeHa CTaThd 12.

11) OrTo moJOXKEHWE COTJacyeTcs ¢ YCTaBoM u mpuroBopom HiopHOeprckoro TpuOyHana.

B YcraBe HriopuGeprckoro TpuOyHalla IIPSIMO TOBOPHUTCS O CBS3M MEXIY MEXIYHAPOTHLIM IIPaBOM
¥ HAaIlMOHAJBbHBIM IIPABOM B OTHOIIIEHUM YIOJOBHOM KBAIM(MDUKAIIUN KOHKPETHOTO IIOBEIEHUS
TOJBKO B CBSI3M C MPECTYINIEHUSIMU IIPOTUB YEJOBEYHOCTH. B mommyHKTe C) craThu 6
HriopHOGeprckoro ycraBa HEKOTOpPbIE BHUIbI ITOBENEHHUS KBalIUUIIUPYIOTCS B Ka4YeCTBE IPECTYILICHUMN
MIPOTUB YEIIOBEYHOCTH, " HE3aBHUCHMO OT TOTO, SBJISIIUCH U DTH IEWCTBUS HAPYIICHUEM
BHYTPDEHHETO IIpaBa CTpaHbl, INe OHHU OBLIM COBEPIIEHBI, WIX HeT". B cBoem mpurosope
HiopuGeprckuil TpuOyHAalI IPHU3HAI B OOINEM ILIAHE TO, YTO OOBIYHO HA3LIBAIOT BEPXOBEHCTBOM
MeKIYHAPOTHO- YTOJOBHOTO IIpaBa HaJ HAIIMOHAILHBIM IIPABOM B KOHTEKCTE 00S3aTeIbCTB
OTHENbHBIX IIUII. B »ToM cBsA3u HropHOeprckuil TpHOyHAI 3asBWII, 4YTO " camasl CYIIHOCTH YCTaBa
3aKJIIOYaeTcsd B TOM, 4YTO OTHOENbHBIE IIHMIlA MMEIOT MEXXIYHAPOITHBIE 00s3aTelIhCTBA, KOTOPBIE
MIPEBBIIAIOT HAIIMOHAIBHBIA IOJT TOBUHOBEHUS, HAJIOXEHHBINM OTIEILHBIM TOCYZApCTBOM'.

12) Kowmuccus mpusHaja OOIIUN HPWHIIAI aBTOHOMHOCTH MEXIYHAPOIHOTO IIpaBa IIo
OTHOIIIEHNIO K HAIIMOHAJIbHOMY IIpaBYy B CBS3M C YIOJOBHOM KBaU(UKAIIUEHN IIOBEICHUS,
MPENCTABIISIONIET0 COOOM MPECTYIUIEHUS II0 MEXIYHAPOIHOMY IpaBy B mpuHIuie Il

HiopuOeprcKux IIpUHIIAIOB, KOTOPBIA INIacUT ciemyiomiee. " To 06GCTOSATENHCTBO, YTO IIO
BHYTPDEHHEMY IIpaBy HE YCTAHOBIIEHO HaKa3aHWS 3a KaKoe- JIMOO NEWCTBHE, IPHU3HABAEMOE COTJIACHO
MEXKIYHAPOJHOMY TIpaBy IPECTYILUIEHWEM, He OCBOOOKIAeT JIMI[0, COBEPIIUBIIEE BTO JEHUCTBUE,

OT OTBETCTBEHHOCTH II0 MEXKIYHAPOIHOMY IIpaBy'.

13) HeoOxomuMO OTMETHUTh, HUTO paccMaTpHBAeMasi Kilay3yJa KacaeTcs TOJbKO YTOJOBHOM
KBaIU(MUKAIIMKA HEKOTOPBIX BHUIOB IIOBENEHMS KaK IMPECTYIIEHHM MPOTHB MHUpa M 0e30IaCHOCTU
yejgoBevecTBa mo vactu |l OHa He 3aTparmBaeT HAIMOHAIIBHONM KOMIIETEHIIMH B OTHOIIEHUU
IPYTUX BOIIPOCOB YrOJOBHOTO IIpaBa WM IIpOIlecca, TaKMX, KaK Mepbl HaKa3aHUd,
IIOKa3aTelIbCTBEHHbIE HOPMBI M T. 1., B YaCTHOCTH HOCKOJLKY HAIIMOHAILHBEIM CYIAM OTBOIUTCS
BaxKHas pPOJb B OCYIIECTBIEHHH HacTosimero Komekca.

Cratbs 2

JImuHasi OTBETCTBEHHOCTH

1. [Ipecrynmenne MPOTUB MHUpa M 0E30TMACHOCTH YellOBEYECTBA BIEYET 3a COOOH JHUYHYIO
OTBETCTBEHHOCTb.
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2. JIuiio HeceT OTBETCTBEHHOCTh 3a IIPECTYIINIEHME arpecCHM B COOTBETCTBHHU CO
craTthen 16.

3. JInio HeceT OTBETCTBEHHOCTL 34 KaKoe- JU00 M3 IIPECTYIUIEHWH, IIPEIyCMOTPEHHBIX
cratbsiMu 17, 18, 19 wu 20, eciIm »TO JHUIIO:

a) YMBIIIIEHHO COBEPIIAeT TaKO€ IIPEeCTYILICHHE,

b) OTHAET IPUKA3aHUE O COBEPIIEHUU TaKOTO IIPECTYILIEHHUs, KOTOpoe (aKTUYECKU
COBEPIITACTCS WA WMEET MECTO ITOIBITKA €ro COBEPIICHUS,

C) He TIPeIoTBpAIlaeT WU HE IPeceKaeT COBEPINeHUS TaKOTO IPECTYILNICHUS B
00CTOSITENIbCTBAX, IIPEAYCMOTPEHHBIX B CTaThe 6;

d) OCO3HAHHO IIOMOTA€T, IIOACTPEKAET MM HHBIM O00Pa3oM CIIOCOOCTBYET,
HEIIOCPEINCTBEHHO M CYIIECTBEHHO, COBEPIIEHUIO TAKOrO IIPECTYIUIEHWS, BKIIIOYas
MIPEIOCTABIEHNE CPENCTB IJs €ro COBEPIIEHUS;

e) HETMOCPENCTBEHHO YYacTBYeT B IIIaHUPOBAHWU HIM CTOBOPE C IEIbI0 COBEPIIIEHUS
TaKOT0 TIPECTYIJIEHUs, KOTOpoe (haKTUUYECKU COBEPIIIAETCS;

f) HETIOCPENCTBEHHO W OTKPBHITO IIOJICTPEKAET IPYroe JUI0 K COBEPIIEHHIO TaKOTO
MIPECTYIIEHUsI, KOTOpoe (paKTUUECKH COBEPIIIAETCS;

0) COBepIIIaeT IMOKYIIEHWEe Ha TaKoe IIPEeCTyIUICHWE IIyTeM IPUHSITHS JeHCTBHI K
HavaJly WCIOJHEHWS IPECTYILIeHUs, KOTopoe (aKTHYECKH HE COBEPIITAeTCS IT0
0OCTOSITENIbCTBAM, HE 3aBHUCIIINM OT €ro HaMepeHHH.

KomMmMmenTapun

1) [IpyHINO WHIUBHIYAJIbHON OTBETCTBEHHOCTH 3a IMPECTYILIEHHS II0 MEXIYHAPOIHOMY IIPaBy
ObLT YeTKOo ycraHoBieH B HiopuOepre. YcraB HiopHGeprckoro TpuOyHala MIpeIyCcMaTpUBAI
IIpUBJICYEHNE K OTBETCTBEHHOCTH M HaKa3aHHE JHIl, COBEPIIMBIINX IIPECTYIUICHUS IIPOTHUB MHMDA,
BOCHHbBIC TPECTYIUICHUS WM TPECTYIUICHHWS IMPOTHUB YeJOBEYHOCTH 24/. Hropubeprckuit
TpUOYHATI MHOATBEPAMI IPSIMYI0 IPUMEHHMOCTh MEKIYHAPOIHOTO YTOJOBHOIO IIpaBa B OTHOIIEHUH
OTBETCTBEHHOCTH M HaKa3aHWs JHUI[ 3a HapyIIIEHWS DTOro IpaBa. " YTBepXKIajaoCh, YTO
MEXIYHAPOMHOE IIPABO pacCMAaTPUBAeT IIHIINL NEWCTBUS CYBEPEHHBIX I'OCYIAapCTB, HE YCTaHABIUBAs
HaKa3aHWS IJI OTIAEIbHBIX IIHII... Ilo mMHeHWio TpuOyHala, [ ®TH YTBEPKAEHUS| MTOJKHBI OBITH
OTBEPrHYTEI. YK€ MOaBHO OBLIO INPHM3HAHO, YTO MEXAYHAPOMHOE IIPaBO HajaraeT OOl WU
00SI3aHHOCTH Ha OTHENBHBIX JIMI[ TaK e, KakK W Ha rocymapctsa”’ 25 /. Hropubeprckui
TpuOyHAI [allee 3aKIIOYMJI YTO "3a HapYIIEHHs MEKIYHApOTHOrO IIpaBa MOIYT OBITh HaKa3aHbl U
oTnenbHbIe Juna" 26 /. [IpyHOUO JTAYHON OTBETCTBEHHOCTH M HaKa3aHWS 3a IIPECTYILIEHHS

M0 MEeXIYHapOOHOMY IIpaBy, IIpU3HAHHBIA B HriopHOepre, SBISETCS KpacyrolbHBIM KaMHEM
MeXXIyHAapOIHOIO YTOJOBHOrO IpaBa. JIAaHHBIA NPHWHIAI - HEIPEXOsIee Hacleane

24/ YcraB HropaGeprckoro TpmOyHama, craThs 6.
25/ Hropubeprckuii mpurosop, crp. 368.
26/ Hropubeprckuii mpuroBop, crp. 368.
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HiopuGeprckoro ycraBa W IPUTOBOPA, IIOCKOJBKY OH HAIIOJHSET CMBICIOM 3allpeT IIPEeCTYILICHUMN
II0 MEXIYHapPOOHOMY IIpaBy, OOeCIEuYrBasi, 4YTO OTHENbHBLIE IJIMIA, COBEDIIMBIINE TaKHe
MPECTYIICHUSI, HECYT 3a ®TO OTBETCTBEHHOCTh W IOMJIEeXXAaT HaKa3aHWiO. IIpMHIUAN JTAYHOMN
OTBETCTBEHHOCTH M HAaKa3aHWS 34 IPECTYIUIEHHS II0 MEXIYHAPOIHOMY IIpaBy OBLI IIOATBEPKIEH B
ycTaBaX MEXKJyHapOJHBIX YTOJNOBHBIX TpUOyHaJoB 1o ObiBieir FOrocmapum 27/ ( myskt 1

cratbu 7 W TyHKT 1 cratem 23) wu Pyanmme (myHkT 1 cratem 6 u myHKT 1

crateu 22) 28 /. DTOoT IpMHIWN OBLI TakxKe moaTBepxkaeH Komwmccuenn B HropuHGeprckumx
npuanunax (mpuHoun |) w B mpoekTe komekca 1954 roma (craths 1). Bompocer HakazaHms
OTHEJbHBIX JIWIl 3a IIPECTYILIEHHs, OXBaThbIBaeMble HacTOSIINM KoOmeKcoM, pacCMaTpHBAlOTCS B
craThe 3 M OOCYKIAIOTCS B KOMMEHTApUM K HEM.

2) IIpyHOUOBI JTUYHOW YTOJOBHOM OTBETCTBEHHOCTH, KOTOPEBIE OIPENEISIOT BO3MOXKHOCTH
IIPUBIIEYEHNST OTIAEILHOIO JIMIIA K OTBETCTBEHHOCTH 3a IIPECTYIJIEHHE IIPOTHB MHpa M
0Ee30IaCHOCTHA 4YeJ0BEYECTBA, M3JIAraloTcsd B CTaThix 2-7 dvactd |. Bynyun mepBO¥T cTaTheW STON
CepMH, CTaThsl 2 3aTparuBaeT psI BaXHBIX OOIIMX IPUHIIUIIOB JIMYHOM YTOJOBHOM
OTBETCTBEHHOCTH. B myHKTe 1 ycTaHaBIMBAaeTCS OOIIMN IPUHIUII JAYHON OTBETCTBEHHOCTH 34
MIPECTYIIEHUsI, OXBaThIBaeMble HacTosmmM KomekcoM. B myHKTe 2 »TOT HPUHIIAI
MONTBEPKIAETCS TPUMEHUTENLHO K TPECTYINIEHUIO arpecCchy, MpegyCMOTPEHHOMY B CTaThe 16,
KoTOopast Kacaercs ¢opM ydyacTus. B myHKTe 3 ONpemessioTcs pa3iInudyHble (GOpPMBI YUaCTHS,
BIIEKYIIIETO OTBETCTBEHHOCTh OTIENLHOIO IJIMIIA 3a JPYTHe MpecTyINIeHWs, YyKasaHHble B vactd |l
HacTosmiero Komekca.

3) B myskTe 1 cTrarhbu 2 IPUHIMII JIMYHOM OTBETCTBEHHOCTH 34 IIPECTYILIEHHS IIO
MEXIYHAPOTHOMY IIpaBy ITOATBEPIKIAETCS B OTHOIIEHUM HPECTYIJIEHWH NPOTUB MHpa U
0E€30IaCHOCTH dYejgoBeyecTBa. Ha »TO SICHO yKa3bIBaeT IIpU3HAHWE TOro (akTa, YTO TaKoe
OpEeCTYIUIEHAE " BIE€YET 3a COOOM IJIMYHYIO OTBETCTBEHHOCTH'. Hes3upas Ha cdepy nmencTBus u
npumenenne Komekca, IIpenycMOTpeHHBIE B IyHKTe 1 cTaTbu 1, HACTOSIIUM IIYHKT
chopMyInpoOBaH B OOIIEM IUIAHE C IEILI0 ITOATBEPKIEHUS OOIIEro IIPUHIUIIA JIAYHOHA YrOJOBHOMU
OTBETCTBEHHOCTH B OTHOIIIEHWM BCEX IPECTYINIEHHM NIPOTHB MHUpAa W O€30IaCHOCTH YelIOBEUYECTBA
BHE 3aBUCHMOCTH OT TOTO, TEPEUYHCISIOTCS MW TaKWe MPEeCTYIIeHus B HacTosmeM Kopekce wid
Her. Kowmwuccus mocumTalia BasKHBIM IIOATBEPAUTH DTOT OOINMY IPHHIUI IS BCEX IPECTYILIEHUN
IIPOTHB MHpa M O€30IIaCHOCTH YelIOBEYECTBA BO M30eXKaHWE JIOOBIX BOIIPOCOB, KAacCaIOIIUXCS €ro
MIIPUMEHNMOCTH K TPECTYINIEHHSIM IOMOOHOIO XapaKTepa, KOTOphIE He IEPEUYUCISIOTCS B

vactu |l. Komuccuss m3bpaiia OrpaHUYMATENBHBIA IIOIXON K BKIIIOUEHMIO IIPECTYILIEHHN B

vacTh |l, 1Tpu3HaBasg IpW ®TOM, UYTO MOIYT CYIIECTBOBAaTh M APYTHE IIPECTYILIEHHUS TaKOrO K€
XapakTepa, KOTOpEIE B HACTOSIIee BpeMs He OXBaThIBaroTcs Komekcom.

4) B mymkte 1 Takke ykaszaHo, uTo cdepa mpumeHenmsi Kogekca ratione personae
OrpaHMYUBAETCS " OTHENLHLIMU JHUIIAMH', IIOJ, KOTOPBIMHM IIOHMMAIOTCS (U3MYECKHEe JMIa. BepHO
TO, 4YTO JesHUEe, 3a KOTOPOE HECET OTBETCTBEHHOCTh OTIENbHOE IHII0, TaKyKe MOKET OFITh

BMEHEHO TOCYJapCTBY, €CIW TaKoe JIUI0 JEeNCTBOBAJIO B KadyeCTBE " areHra I‘OCY,ILapCTBa", oT

27/ YcraB MexnyHapomHOTO TpPHOYHAlla IS CyZeOHOTO IIPEecIeTOBaHUS JHI], OTBETCTBEHHBIX
3a Ccepbhe3Hble HapyIlIeHHWS MEXIYHApOTHOIO I'YMAaHMTApHOTO IIpaBa, COBEPIIEHHbIE HAa TEPPUTOPHU
opiBirern IOrocmasum ¢ 1991 roma, moxymeHTt S/25704.

28/ YcraB MexXnayHapOTHOTO YTOIIOBHOTO TpPHUOyHama AN CyHeOHOrO IIPECIEeIOBAHWS JIWII,
OTBETCTBEHHBIX 3a TEHOIMI W JADPYIHUEe Cephe3Hble HApYIIEeHWS MEXIYHAPOTHOTO TYMaHHUTAPHOTO IIpaBa,
COBEpIIIEHHbIE HA TEPPUTOPHMKM PyaHnbl, W rpakjgaH PyaHIbpI, OTBETCTBEHHBIX 3a TE€HOLWI M IPYIHe
MOmOOHbIE HApPYIIEHUs, COBEpIIEHHBIE HA TEPPUTOPMH COCETHMX TOCYIapCTB, B Iepuonm ¢ 1 sHBaps
1994 roma mo 31 nekabpst 1994 roma, pesomrorus 955 (1994) Cosera BesomacHoctw.
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JIHIla rocymapcTsa’, OT MMEHH rocygapcTa" HJIM B KavyecTBe areHTa mae- GakTo 0e3 KaKuX- Jubo
IOPUINYECKUX IToJHOMOounM. Ilo »ToM mHpwymHEe B CcTaThe 4 CKa3aHO, 4YTO YrOJOBHAS
OTBETCTBEHHOCTh OTHEIBHBIX IIHMII " HUKAKAM O0Opa3soM He BIMUSET Ha OTBETCTBEHHOCTH T'OCYHAPCTB
0 MEXXIYHAapOJTHOMY IpaBy'.

5) IIyakT 2 craTtbm 2 KacaeTcsl JWYHOM OTBETCTBEHHOCTH 3a IIPECTYILIEHHME arpeccwu. B
OTHOIIIEHNN JPYTUX IPECTYILIEHWI, NpedycMOTpeHHBIX B Kojekce, IYHKT 3 yKa3bIBAa€T pa3lIMYHbIE
GopMBI, B KOTODBIX pOJb IJIMIda B COBEPIICHWH IPECTYILIEHWI BBLI3BIBAET OTBETCTBEHHOCTH,  OHO
IOJKHO HECTH OTBETCTBEHHOCTb, €CIM OHO COBEDIINJIO IesSHUE, IIPeIcTaBisdiollnee co0Oom
IIPECTYIJIEHWE,  €CIM OHO IIONBITAJI0Ch COBEPIIWTL TAaKOE NESHHWE, €CIM OHO HeE IIPETOTBPATHIIO
COBEpIIIEHUs] NAHHOTO NESHMS; €CId OHO IIOACTPEKAIO0 K COBEPIIECHHUIO OESHUS, €CIIH OHO
YY9aCTBOBAJIO B IUIAHWPOBAHWUM MNESHUS, €CIM OHO SIBIISIOCH COYYACTHHKOM €r0 COBEPIIEHUS.
Yrto KacaeTcsl TPECTYIUIEHMS arpecCHM, TO He ObLIO HEOOXOAMMOCTHM YKa3bIBaTh TaKWe pa3lIMJHbIe
(bopMBI yUacTusi, KOTOpbIE BIEKYT 3a COOOHM OTBETCTBEHHOCTh JIHWIIA, IIOCKOJIBKY OIIpEIEICHIE
IIPECTYIIJIEHUsI arpecCUM B CTaThe 16 yKe COHEep:KUT BCE DIEMEHTHI, HEOOXOTUMBIE IS
YCTAHOBIIEHHsI OTBETCTBEHHOCTH. B COOTBETCTBHM C 9TOH CTAThEH JIWII0 HECET OTBETCTBEHHOCTH
3a TPECTYILIEHUS arpecCHud, €eCIM KaK PYKOBOTUTEIb MW OPraHM3aTOp OHO OTHAET IIPpHKAa3 HId
aKTMBHO Y4YacCTBYeT B IIIaHHPOBAHWMH, IIOATOTOBKE, Hayaje HJIM OCYIIECTBIEHHUN arpecCuu,
COBEPIIIEHHON TrOCyJapcTBOM.  IlpecTymieHuwe arpeccMyd HWMeeT KOHKPETHBIM COCTaB, OTIIMYAIOIIHI
€ro OT IPYIUX IIPaBOHADYIIEHHMM B COOTBETCTBHM ¢ KOIeKcoM.  Arpeccus MOKET COBEPIIATHCS
JIWIb JTHUIAMY, SIBISIOIIUMUCS IPEICTABUTEISIMH TOCYTAPCTBA, KOTODPBIE HCIIONB3YIOT CBOU
IIOJJHOMOYMSI OTHABaTh IIPMKA3bl W CPEICTBA, IIPEHOCTABISEMbIE TOCYILAPCTBOM, IJsi COBEPIIEHUS
TAKOT0 TIPECTYIIeHHWs. Bce cUTyanuu, MepeyrclIeHHble B IYHKTE 3, KOTOpPble OTHOCHUIMCH OBI K
IIPECTYILIEHUIO arpecCHH, YK€ IPENYyCMOTPEHBI B OIPENENIEHAN STOTO IIPECTYILICHMS,
comepKarieMcs B cTaThe 16. DTUM ¥ 00yCIIOBIeHa HEOOXOMHUMOCTH OTHEILHOTO IIYHKTA,
Kacalollerocs IMPECTYIIEHMS arpeccuyd B CTaThe 2.

6) B mymkre 3 craThm 2 peyb HOET O PA3NMYHBIX CHUTYallUsX, B KOTOPBIX IJHIIO0 HECET
OTBETCTBEHHOCTh 32 yYacTHEe MM WHOE CYIIIECTBEHHOE CONEWNCTBUE COBEPIICHWIO OXHOTO W3
MIPECTYILICHUH, IPEIyCMOTPEHHBIX B cTaThax 17, 18, 19 wm 20, a WMeHHO 3a COBepIIEHHE
MpecTyriieHus ( MOOUYHKT &)), CcOydYacTHe B MpecTyIuleHWH ( MOIYHKTHI b)-f)), 138051
COBEpIICHNN IOKYIIEHUS Ha TpecTyIuleHHe ( MOTIYHKT Q)). Yyactie BiedeT 3a coOOM
OTBETCTBEHHOCTh TOJIBKO TOTNa, KOTJa IpecTyluieHue (aKTHYECKH COBEPIICHO WU II0 KpalHen
Mepe COBEpIICHO IOKYIIeHWe Ha Hero. B HEKOTODBIX CIy4asX OBLIO IPU3HAHO ITOJIE3HBIM
YIIOMSHYTh TO TpeOOBaHWE B COOTBETCTBYIOIIWX MONNYHKTAaX, YTOOBI paccesiThb BO3MOXKHBIC
COMHeHMS.  Pasymeercs, mpemgmoiaraeTcs, 4YTO 3TO TPeOOBaHME KAacaeTcs JUIIb IPUMEHEHWS
Hactosimlero Konekca M He CTaBUT Lelb IMOATBEPXKICHUS OOMIEr0 NMPUHIOWIA KBAIUGUKAIUU
yJacTus KaK HMCTOYHHKA YTOJOBHOM OTBETCTBEHHOCTH 29/.

7) TlommyHkT 3 @) KacaeTcss OTBETCTBEHHOCTH JHIIa, KOTOpPOe (aKTUYECKH " COBEPIIAET TaKOE
pecTyrieHue". DTOT TOAINYHKT IIpeaycMaTpUBaeT, UTO JHUIIO, COBepIIaroniee He3aKOHHOE
IEeNCTBAE WM OE3JEeNICTBHE, HECET YIOJOBHYIO OTBETCTBEHHOCTH 3a TaKOE€ IIOBEIECHUE B
COOTBETCTBHU C HACTOSIIUM IOAIYHKTOM. Kak mpusHaHo HriopHOGeprckuM TpuOyHAIOM, JIHUIIO
00513aHO COOJIIONATH COOTBETCTBYIOIIME HOPMBI MEXKIYHAPOJSHOTO IIpaBa M B DTOM CBSI3HM MOKET
HECTH IIMYHYI0O OTBETCTBEHHOCTh 32 HEBBIIOJHEHHE BDTON O00sS3aHHOCTH. llelh MAHHOrO IIOAIYHKTA -

29/ Dro orpaHmWYeHWE HM B KOEH Mepe He 3aTparMBaeT HU INIPUMEHEHWE OOIINX IIPUHITUIIOB,
He3aBUCUMBIX OT Kopjekca, HH aHAIIOTUYHBIX IIONIOXKEHWM, COHEP3KAIIMXCAd B JIPYIUX TOKYMEHTaX, B
vyacTHOCTH cTaThio |l KonBennmum o mpegynpeskneHWW IIPECTYIUICHUS TeHOIWIa W HaKa3aHWH 3a
mero. United Nations Treaty Series, vol. 78, p. 277.
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OXBAaTUTh JIB€ BO3MOKHBIE CHTYallUM, B KOTOPBIX JHIIO " COBEpPIINAET IMPECTYIJIEHHE IIOCPEICTBOM
IEVCTBUAS WU OE3IeMCTBHAS B 3aBHCHMOCTH OT HApyIIaeMOM HODMBI IIpaBa. B IEpBOW CHUTyaluu
JIUI0 HECET YTOJOBHYI0 OTBETCTBEHHOCTh 3a IIOBEIEHHE, COCTOSIIEE B COBEPIICHHH KaKOro- MO0
IesTHUS B HapyIlleHHe OO0S3aTeIbCTBA BO3IEPIKHMBATHLCSI OT COBEPINEHHS TAaKOTo IesHHus. Bo
BTOPOM CHUTYyallUM IIHI0 HECET YrOJOBHYIO OTBETCTBEHHOCTh 3a OE3IEeNCTBHE, KOTIa OHO
BO3JEPKMBAETCS OT COBEPIIEHUS KaKOro- MO0 MENCTBHMS B HapyIIeHHE O00S3aTelIbCTBA COBEPIIATH
Takoe mevicTBMe. IIpm3HaBasi, 4YTO TepMHH " COBepIIATh', KaK IIPAaBUIIO, IIPUMEHSIETCS I
0003HAYEHNS CKOpPEE YMBIIUIEHHOIO, 4 HE TOJIBKO HEOPEKHOTO WJIM CIYYaWHOIO ITOBEICHMUS,
KoMuccus mocTaHoBMIIa MCHOJIB30BAaTh CIIOBOCOYETAHKE " YMEBIIIJIEHHO COBepIaer”, IS TOTO
YTOOBI €lle B OOJBIINEN CTEIEHW IMOTYEPKHYTh MMEHHO BIEMEHT YMBIIUIEHHOCTH IIPECTYIUIEHNHR
IIPOTHUB MHpa M 0€30IaCHOCTH dYelIoBeYecTBa.  [IPUHIIMII JUYHOW YTOJOBHOM OTBETCTBEHHOCTH,
COTJIACHO KOTOPOMY JHIO, COBEpIIAIONIee IIPECTYIUICHUE, OTBEYAeT 3a CBOE IIOBEICHUE,
MPETYCMOTPEHHBIM B TOJIYHKTE @), COOTBETCTByeT YcTaBy HiopHOGeprckoro TpubyHama
(cratest 6), KoHBeHIMH O MpeRyIpeXIeHUN MPECTYILUIEHHWS TE€HOIMIA W HaKa3aHWM 3a HEro

( crates II), 2Kenesckum kouBeHIUsM 1949 roma 30/ w ycTtaBaM MeXKIyHAPOITHBIX
YTOJIOBHBIX TpuOyHalmoB 1o ObiBirer IOrocmaBum (1myHKT 1 cratem 7) u Pyanme (myHkT 1
cTaThu 6). DTOT TPUHIMII COOTBETCTBYET TakkKe HiopHOeprckuM mpHHIUNAM ( IpuHIHAI ),

npuHATEIM Komuccuen.

8) IMomgmyukT b) KacaeTcsl OTBETCTBEHHOCTH BBIIIECTOSIIETO ITOJKHOCTHOTO IIAIA, KOTOPOE

" OTHaeT IMpHKa3aHWE O COBEPIIEHWM TaKOrO0 IIPECTYILICHHS . DTOT MOAIYHKT IIPEeIyCMaTPHUBAET,
YTO JIMIIO, OTHAIOIIEe IIPHUKa3aHHE O COBEPIIEHHH KaKOIO- MO0 IIPECTYIIEHMS, HECET
OTBETCTBEHHOCTh 3a 9TO IPECTYIUICHHE. OTOT MNPUHIMI YTOJOBHOM OTBETCTBEHHOCTH IIPMMEHSIETCS
K JHIy, KOTOPOE OCYIIECTBISET BIACTHBIE ITIOTHOMOYMS W TOJNB3YETCS DTUMHU ITOJTHOMOYMSIMHU IJIS
MIPUHYXIEHUS OPYroro JIMIa K COBEPIIECHHWIO IIPECTYILIEHHs.  BBIIMIeCTOsIIEe MOIKHOCTHOE JIHIIO,
OTHalollee IIPUKA3aHUE O COBEPIICHUN IIPECTYIUIEHMS, SIBISETCS B OIPENEICHHOM OTHOIIIEHUH
0ollee BHHOBHBIM, HEXKEIM €ro MOTYMHEHHBINM, KOTOPBIA IMIINb HCIOJIHSIET IPUKA3aHME M TaKUM
00pa3oM COBEpINAeT IIPECTYILIEHHE, KOTOPOE OH HE COBEPIIMI OBl II0 CBOEH COOCTBEHHOM
WHULIMATHBE.  BBIIIECTOSINEE MOIKHOCTHOE JHUIO CYIIECTBEHHBIM OOpa3OoM COIENCTBYET
COBEPIIIEHUIO MPECTYINIEHUS, WCIIONb3ys CBOE IOJOKEHWE HaYaJdbHUKA IJIsS TPUHYXKICHUS
MMOTYNHEHHOTO K COBEPINEHUIO INPECTYILICHMS.  BEBIIIeCTOsINee TOIKHOCTHOE IIMIIO, OTHAIOIIEE
MIpUKa3aHue TONYMHEHHOMY O COBEPINEHWH IIPECTYILUIEHWS, HE BBIIOJIHSIET IBA OCHOBHBIX
00s13aTeNIbCTBA, KOTOPBbIE HECET IIF000e NI, HAXOMsIlleecs B IOJOXKEHHM HadvalbHHUKA.

Bo- mepBBIX, BBIIIECTOSINEE MOIKHOCTHOE JIMII0 HE BBINOJIHSIET O00S3aTENhCTBA O0ECIEYMBATH
3aKOHHOE IIOBEICHME CBOMX IIOMUYMHEHHBIX. BO- BTOPBIX, BBIIIECTOSINEE TOJIKHOCTHOE IIHIIO
HapyIlIaeT o0s3aTeIbCTBO IENCTBOBATH B COOTBETCTBHU C 3aKOHOM IIPU BBIIMOJTHEHUHM CBOUX
IIOJTHOMOYMHI ¥, TaKHM 00pa3oM, 3JI0YIOTPeOIsIeT BIACTBIO, KOTOPOH OHO HAaIeleHO BBUAY CBOEro
TTOJIOKEHUSI.

9) IIpyHOUT YTOJOBHOM OTBETCTBEHHOCTH BEIIIECTOSIIETO ITOJIKHOCTHOIO IIMIIA IJIS IIeNel
Hacrosmiero Komekca NpUMeHSETCS JUIIb K TEM CHUTyallMsIM, B KOTOPBIX IOMYHHEHHBIN
IeNCTBUTEILHO BBIIOJHSIET WM II0 KpaWHEW Mepe COBEPIIAEeT ITOMBITKY BBINOJIHUATL IPHUKAa3aHUE O
COBEPIIIEHUM TPECTYIJIEHHs, KaK YKa3bIBaIOT CJIOBa " KOTOpPOe (PaKTHYECKH COBEPIIAETCS WIIH
MMEET MECTO IIOIBITKA €r0 COBEPIINEHUS . B mepBOoM cllyyae YrojaoBHasT OTBETCTBEHHOCTH
BBIIIIECTOSIIIETO MOKHOCTHOTO JIMIla OTPAHWUYMBAETCS CHUTYAIlMSIMKU, B KOTOPBIX ITOTYMHEHHBIN
IENCTBUTEILHO BBIIOJIHSIET IMPUKAa3 O COBEPIIEHWH IIPECTYILIEHHWS. ODTO OrpaHHMYEHHE YTOJIOBHOU

30/ Cwm. craTteio, oOmIyIo mus 4eTbipex JKeHeBCKMX KOHBEHIMH: mepBas 2KeHeBckas
KOHBEHIIUN, CcTaThs 49; Bropas 2KeHeBcKasg KOHBeHIUS, CcTaThsd 50; TpeThsd 2KeHeBcKas
KOHBEHIIUS, cTaThs 129; yerBepTtasd 2KeHeBcKas KOHBEHIHS, CTaThsI 146.
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OTBETCTBEHHOCTH BBIIIIECTOSIIIETO MOJKHOCTHOTO JHWIA 34 IPECTYILIEHUS, IIPEeIyCMOTpPEHHBIE B
cratesax 17-20, 0OycIOBIEHO OrpaHMUYEHHOM cdepor meWcTBUS HacTosimero Komekca,
OXBATBIBAIOIIEr0 JHUINL Te MPECTYINIEHHS II0 MEKIYHApOIHOMY IIpaBy, KOTOpbBIe II0 CBOEH IIPUPOIE
YIpOKAIOT MEXIYHApOTHOMY MHUPY M 0e30MacHOCTH, KaK OTMeYajloch BBIIIE B IIYHKTE 6.
HesaBucuMO OT OTCYTCTBMSI YTOJOBHOM OTBETCTBEHHOCTH IO HacTosiieMy Komekcy, BBIIIECTOSIIES
IOJKHOCTHOE JIMIIO, OTHalolllee MHpUKa3aHHE O COBEPINEHWH IPECTYINIEHUS, KOTOPOe He
BBITTOJHSIETCS, MOKET IOJJIeXXaTh YrOJOBHOMY WIM MUCHUINIMHAPHOMY HaKa3aHUIO,
MIPEeTyCMOTPEHHOMY BO BHYTPUTOCYIAPDCTBEHHOM MpaBe. Bo BTOpOM cllyyae YroJaoBHas
OTBETCTBEHHOCTh BBIIIECTOSIIETO MOJKHOCTHOTO JIHIIA PACIPOCTpAHSIETCS Ha CHUTYalldd, B KOTOPBIX
MOMYMHEHHBIN O€3YCIIENTHO IThITAETCS BBLIIOJHUTH IPHKA3aHUE O COBEPIIEHUM IIPECTYIIICHMUS.
ITocKOIBKY MOTUYMHEHHBIA IIPUBIEKAETCS K YrOJOBHOM OTBETCTBEHHOCTH HA OCHOBAHUM IIOMIIYHKTA
g), TO ObLIO OBI, pasyMeercs,, aOCYpIHBIM CYUTATH MOTYMHEHHOTO OTBETCTBEHHBIM 3a IIOIBITKY
COBEPIIIEHUS IIPECTYINIEHUSI B COOTBETCTBHM C IIPUKA30M BBIIIECTOSIIETO TOJKHOCTHOIO IIHILA,
IO3BOJISII B TO K€ BPEMSI DTOMY BBIIIECTOSIIEMY ITOJKHOCTHOMY JHIy H30€XKaTh OTBETCTBEHHOCTH
Ha TOM OCHOBaHHM, 4YTO IOSYMHEHHOMY He YIAJOCh BBIIOJHUTL MAaHHOE eMy IIpHUKa3aHMUe.
I[IpyHOUO JUYHOW YTOJIOBHOM OTBETCTBEHHOCTH, COIJIACHO KOTOPOMY JHIIO, OTHAlOIIee IIpUKa3aHue
O COBEpIIEHWH IIPECTYILUIEHMWS, OTBEYAeT 3a DTO IMPECTYIJIEHHE, IPEAYCMOTPEHHBINM B IOMIIYHKTE
b), coorBerctByer 2KenerckmMm KoHBeHImsSM 1949 roma 31/ w ycraBaM MeKIyHAPOIHBIX
YTOJNIOBHBIX TpUOyHaJoB T0 ObiBIen IOrocnmaBum (myHKT 1 cratem 7) wm Pyamme (myHKT 1
cTaTeu 6). Kak ykazaHo BbIlle B IYHKTe 6, OrpaHWYEHUs, COAEpKAIIHECS B DTOM IIOMIYHKTE,
He 3aTparuBaioT IpUMEHEHHUS OOIIMX IIPUHIIAIOB JHYHOM YIOJOBHOM OTBETCTBEHHOCTH, BHE
KOHTeKcTa Hactosiero Kojekca WM aHAJIOTAMYHOTO IIOJNIOKEHHUS, COIEp3KAIlerocss B IPYroM
IOKYMEHTE.

10) IlommyHKT C) KacaeTcss OTBETCTBEHHOCTH BBIIIECTOSIIETO JOJKHOCTHOTO JIMIA, KOTOpoe " He
IIPEIOTBPAIA€T WM HE IIPECEKAaeT COBEPIIEHHS TAKOTO IPECTYILIEHHS' ITOMYMHEHHBIM

" B 0OCTOSITENILCTBAX, IIPEAYCMOTPEHHBIX B CTaThe 6" B »ToM MOANyHKTE BHOBL
IIOATBEPKIAETCS OTBETCTBEHHOCTH BBIIIIECTOSIIETO TOJKHOCTHOIO JIHIA 33 HEBBIIOIHEHHE WM
CBOEro 0053aTeIbCTBA II0 MIPENOTBPAIIEHUIO WIN IIPECEUYEHHIO COBEPIIEHHUS IIPECTYILUIEHUS €ro
IIOJYMHEHHLEIM B OOCTOSITENIbCTBAX, IIPEAYCMOTPEHHBIX B CTaThe 6.  DTOT NPUHIMUI JAYHOM
YTOJIOBHOM OTBETCTBEHHOCTH pPAaCCMATPHUBAETCS B CTaThe 6 W KOMMEHTapWud K HEM.

11) THopmynkTr d) KacaeTcss YroJIOBHOW OTBETCTBEHHOCTH COYYACTHUKA, KOTODBIN

" CITOCOOCTBYET... COBEPIIEHHUIO TAaKOTO IIPECTYINIEHUS". DTOT OYHKT MOpeaycMaTpHUBaeT, YTO
INI0, KOTOpoe "IIOMOTraeT, IOACTPEeKAaeT WM HHBIM 00pa3oM CIOCOOCTBYET' COBEPIIEHHUIO
MIPECTYIJICHUs] OPYTHM JIMIIOM, HECET YrOJOBHYIO OTBETCTBEHHOCTh 3a IIPECTYIUICHWE IIPH HAJTWIUU
ompefleIeHHbIX ycioBuM.  COYYacCTHUK JOJIKEH OCO3HAHHO IIPEIOCTAaBISTh COIECHCTBUE JHUILY,
COBEpIIAIOIIEMY IIpecTyIuleHre. Tak, IJIMI0, KOTOPOE IPEIOCTABISIET OIpPEIeeHHBIN B
IIOMOII APYroMy IIMIly, He 3Has O TOM, UTO TaKas IIOMOIIb OOJErYUT COBEPIIEHUE
MIPECTYIJIEHNUSI, HE CYMTAJICS Obl OTBETCTBEHHBIM B COOTBETCTBMM C HACTOSIIAM NYHKTOM. Kpome
TOTO, COYYAaCTHHK JIOJKEH NPEIOCTABUTh TAKOM BHJ, IIOMOIIY, KOTOPHIM HEIOCPEICTBEHHO U
CYILIECTBEHHO CIIOCOOCTBYET COBEPIIEHHUIO IIPECTYIUIEHMS, HAIPUMED CPENCTBA, II03BOJISIOLINE
WCIOJHUTEII0 COBEPIINTh BTO MpPECTYILIeHWe. TakuM 00pa3oM, yYacTHe COOOIIHHMKA IOJKHO
nprodperatsh ¢GoOpMy IIOMOIIM, KOTOpas CYIIECTBEHHBIM O0DPa30M CONENMCTBYET COBEPIIEHHIO
MIpeCTYIIeHUsl. B TakoW CHUTyallMyd JWI0 HECET OTBETCTBEHHOCTh 3a CBOE COOCTBEHHOE
IIOBEJIEHNE, KOTOPOE CIIOCOOCTBYET COBEPIIEHUIO IIPECTYIIEHHS, HE3aBHCHUMO OT TOIO, YTO

31/ Cwm. craTteio, oOmyio mus 4eTbipex JKeHeBCKMX KOHBEHIMH: mepBas 2KeHeBckas
KOHBEHIIUS, cTaThsa 49; Bropasg 2KeHeBckKass KOHBeHIMS, cTaThsd 50; TpeThsd 2KeHeBcKas
KOHBEHIIUS, cTaThd 129; yeTBepTrasd 2KeHeBcKas KOHBEHIHsS, cCTaTbsa 146.
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YrOJOBHOE [ESHME COBEDIINAETCS OPYTUM JIHUNOM. IIpMHIIWI JUYHOM YrOJOBHON OTBETCTBEHHOCTHU
33 COyYacCTHE B COBEDIIEHHH KaKOIo- MO0 MPECTYIUIEHUS, IIPEIyCMOTPEHHBIN B MOANyHKTE d),
cooTBeTcTByeT YcTaBy HiopuGeprckoro tpubOyHana ( ctaThs 6), KoOHBeHIIMM O TpenyrpeskIeHun
MPECTYIIEHUS] TeHOIUAAa YW HakazaHuu 3a Hero (ImyHKT €) crateu llI) M yCTaBaM
MeXIyHapOIHBIX YrOJIOBHBIX TPUOYHaIoB Mo ObiBieir FOrocmaBum (myHkT 1 crateu 7) wu PyaHme

(myskT 1 craThu 6). DTOT TPUHIUII COOTBETCTBYeT TakKKe HIOpDHOEPICKMM IpHHIMNIIAM
(mpurnmn VII)  u mpoekty xomekca 1954 roma (mynkT 13 iii) CTaThu 2), TPUHITOMY
Komuccueri.

12) Kowmuccus IpuIia K BBIBOAY O TOM, YTO COYYaCTHE MOZKET BKJIIOYATH ITOMOIIb,
MOJICTPEKATEILCTBO WIIM COfiericTBUe €X post facto, eCIIi JIUIIO, COBEpIIAIoIlee IIPECTYILICHHE,
M €ro COOOIIHMK IOTOBOPHINCH O TAKOM CONEHCTBHM HO COBEPIIEHUS IIPECTYILICHMUS.

13) IlommyHKT €) KacaeTcsi OTBETCTBEHHOCTHM OpraHM3aTopa HJIM COYYaCTHHKA CrOBOpa, KOTODBIM
" yJacTByeT B IUIAHUPOBAHHU WJIM CTOBOPE C IEJILI0O COBEPIIEHUS TaKOIO IIPECTYILIEHHS . DToT
MONMNYHKT NPEAyCMATPUBAET, 4YTO IIMIIO, HEIOCPEICTBEHHO YYACTBYIOINEE B ILIAHWPOBAHUM WU
CrOBOpE C IIEeNbIO COBEpINIeHUSI IPECTYILIEHUS, HeceT OTBETCTBEHHOCTh 3a TaKoe IIPecTYILICHHE,
maxke eciym OHO (haKTHMYECKM COBEpPINAETCS APYTHM JIHUIIOM. TepMuH " HemocpeIacTBEHHO"
IIPUMEHSIETCS IS TOTO, YTOOBI IMOTYEPKHYTH, UYTO COOTBETCTBYIOINEE JHUIO (DAaKTUUYECKH ITOJKHO
CYILIIECTBEHHBIM 00pa30M Yy4YacTBOBaTh B pPa3pabOTKe IIPECTYIIHOTO IIaHA WM ITOJWTHKH, BKIFOYAs
OmoOpeHre TAaKOro IIIaHa WM TOJUTHKHU, IPEIIOKEHHBIX NPYruM JmiioM. Opra"msarTop,
pa3pabaThIBAIOIIUIA ITOAPOOHBIE INIAHBI COBEPILIEHUS IIPECTYIIEHMS, SBISETCS B OIPEIEICHHOM
OTHOIIIEHNX B OOJBIIEN CTEIIeHM BUHOBHBIM, HEXEIW WCIOJHUTENIbh MPECTYIICHHS,
OCYILIECTBJISIOIINI IIJIaH COBEPIIEHUS IIPECTYIUIEHMS, KOTOPO€ B IIPOTMBHOM Cllyyae OH OBl HE
COBEPIIMJI. AHAJIOTMYHBIM O0Opa3soM JIHIIa, BCTYIAIOIIWE B CTOBOP C IIENBI0 COBEDIICHMUS
IIPECTYILIEHNS, CYIIECTBEHHBEIM O0OPa30M CIIOCOOCTBYIOT COBEPIIEHMIO TAaKOI'O IIPECTYILIEHUS,
COBMECTHO VYACTBYS B pa3pabOTKe IJIaHa €ro COBEPINEHUS U OOBEIUHSSICH B OCYIIECTBICHHUU
CBOMX IIPECTYIHBIX HaMepeHu#. CioBocoueTaHme " KOTopoe (aKTHUYECKH COBepIIaeTcsa” YyKa3bIBaeT
Ha TO, UYTO YroJOBHAsI OTBETCTBEHHOCTH JIMIIA, KOTOPOE, JEWCTBYS CAMOCTOSTEILHO WU
COBMECTHO C APYTMMHK JHUIAMM, YYacCTBYeT B ILIAHHPOBAHWU KaKOTO- MO0 M3 IIPECTYILICHHH,
OPEeIyCMOTPEHHBIX B CTaThsaxX 17-20, oOrpaHMYMBAeTCS CHUTYyalUsIMH, B KOTOPBIX IPECTYIHBLIA IIIaH
dbakTHYecKH ocyiiecTBisieTcss.  IIOAMYyHKT €) cTaThy 2 YCTAHABIMBAET NMPUHIMI JTAYHOMN
OTBETCTBEHHOCTH B OTHOIIIEHHMHM KOHKPETHOM (hOPMBI Y4YaCTHS B IIPECTYILUIEHUM, a HE
YCTaHABIIUBAET OTHEIBHBIA M OCOOBIN BHJ TPABOHADYIIECHUS WM MPECTyIUIeHus 32/.

14) Ilenp MOAIYHKTA €) COCTOUT B OOECIEYEHHH TOIO, YTOOBI BBICOKOITOCTABIEHHBIE
rOCymIapCTBEHHBIE TOJKHOCTHBIE JIWIA WM BOEHAYAJTHHWKM, pPa3pabaThIBAIOIIMAE TMPECTYIMHBIN ILIAH
WM TIOJWTHUKY CaMOCTOSITEIbHO WM B CrOBOPE C ADYIMMHM, HECIM OTBETCTBEHHOCTH 3a CBOIO
CYILIECTBEHHYIO DOJb, KOTOpAasl 3a4YacTyIO SIBIISETCS DEILIAONUM (HaKTOPOM B COBEPIIEHUU
MIPECTYILIEHUI, OXBATHIBAEMBIX HACTOSINMM KOMEKCOM.  DTOT NPWHIMII JUYHOM OTBETCTBEHHOCTH
KpalHe BaxKeH [JIs TMPECTYILUIEHWH, MPEIYCMOTPEHHBIX B CTaThsax 17-20, KOTOphIe IO CaMoi
CBOEM MPUPOJE 3aYacTyi0 TPeOYIOT pa3pabOTKM IUIAaHA WM CHCTEMATHYIECKON IOJUTHKU
BBICOKOTIOCTABJIEHHBIMU TOCYIAPCTBEHHBIMHU MOJKHOCTHBIMU JIMIIAMH W BOeHAvYalbHUKAMHU.  Takue
IJIaH WX IOJUTHKA MOTYT HOTpeGOBaTh OOJiee JEeTaJbHOM pPa3pabOTKH OTHENbHBIME IJIHIAMH,
HaxXOISIIIAMUCS Ha CPETHUX CTYIEHSX TOCYIapCTBEHHOW HEePapXWU WM CTPYKTYPhI BOEHHOTO

32/ BOrto coorBerctByeT IlpmroBopy HropaGeprckoro TpmOyHama, B KOTOPOM 3arOBOp
paccMaTpuBaeTcs Kak ¢dhopMa ydacTus B IPECTYIIEHHWH IPOTHB MHpa, a He KaK OTIeNbHOe
npecrymeHue.  HriopuOeprckum mnpurosop, crp. 370.
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KOMAaHIOBaHMS, KOTOpbIE HECYT OTBETCTBEHHOCTL 3a JAa4yy NpHKa3a 00 MCIOJHEHUM OOIIUX ILIAHOB
VIV TIOJUTHKY, pa3spabOTaHHBIX WX HAYAJIbHUKAMH.  YTOJIOBHAS OTBETCTBEHHOCTH IOJKHOCTHBIX
JIAI, CPENHEro ypOBHS, KOTOpLIE OTHAIOT IIPUKA3 CBOMM IIOMUYMHEHHBIM O COBEpPIIECHUU
MPECTYIUIEHUM, MPEAYCMOTPEHA B MOIIYHKTE D). Takne ILTaH WM TIOJUTHKA MOLYT TaKKe
MoTpeboBaTh OT JHI[, HAXONAIIMXCS] HAa HU3IIMX CTYINEHIX MEepapXWM, IPUHMUMATL HEOOXOIMMEIE
MEDPBI IS OCYILIECTBIEHMS IIPECTYIIHOTO IUIaHA WM IIOJWTHKH.  YTOJOBHASI OTBETCTBEHHOCTD
MMOJYMHEHHBLIX, KOTOpbLle (PAKTUUYECKHA COBEPIIAIOT IIPECTYILIEHHUs, IPELYCMOTPEHA B

MOATIYHKTE a). Takum 006pa3oM, COBOKYIIHOE IEeHCTBHE IOANYHKTOB @), b) © €) mOIKHO
00€eCIIeYnTh NpPUMEHEHHE MPHUHIIMIIA YIOJOBHOM OTBETCTBEHHOCTHM KO BCEM JIMIIAM, HAXOISIIIMMCS
Ha pasiIWYHBIX YPOBHSX TOCYJapCTBEHHOM HEpapXHy WM BOEHHOIO KOMAaHIOBaHMS, KOTOPEIE TEM
WIM WHLIM 00pa30oM CIIOCOOCTBYIOT COBEDPINEHMIO ONHOIO M3 IIPECTYINIEHUMH, INPEIyCMOTPEHHBIX B
crathax 17-20.

15) IIpuHOWI JTAYHOW YrOJNIOBHOW OTBETCTBEHHOCTH 3a DPa3pabOTKy IUIaHA WJIM YYaCTHS B OOIIEM
IUTaHEe WM CTOBOPE C IIEJIbI0 COBEPIIIEHUS IPECTYIUICHUsI Mpu3HaeTcs B YcraBe HropHOeprckoro
TpubyHana (cratbs 6), KOHBEHIMM O TpPEIyNpPEeXIECHUW TPECTYIUICHUsS TEHOIUAa W HaKa3aHWM 32
Hero (myHkt b) crarteu lll) M yCcTaBaX MEXIYHAapOTHBIX YTOJOBHBIX TPUOYHAIOB IIO OBIBIIIEH
IOrocmaeuu (myHkT 1 cratem 7 ( mmanwpoBanwe)) u Pyamme (myskt 1 crateu 6

( mmaHUpOBaHUE)). KoMmuccusi mpusHajia Takke CroOBOp B KayeCTBE OFHOW U3 GOPM y4yacTus B
MpecTyIUIeHu:u TpoTuB mupa B HropHOeprckmx npuwHnunax (mpuHnumm VI) u B Gollee o0IIemM
maHe B mpoekTe Komekca 1954 roma (myHkT 13 i) cratem 2) 33 /.

16) IommynkTt f) KacaeTcss OTBETCTBEHHOCTH TOJICTPEKATeNsl, KOTODPBIA " MOJCTPEKAET JPYyroe
JNAIO0 K COBEPIIEHMIO TAKOIO IIPECTYILICHHUS . DTOT MOFIYHKT IIPEAyCMAaTPUBAET, YTO JHIIO,
KOTOpO€ HEIOCPEACTBEHHO M OTKPBITO ITOACTPEKAET APYroe JUI0 K COBEPIIEHUIO IIPECTYILIEHUS,
HECET OTBETCTBEHHOCTL 3a ®TO IIPECTYILIEHHME. Takoe IWI0 CTUMYIHNDPYET M ITOOYXKITAET OPYyroe
JIUI0 K COBEPIIEHMIO IIPECTYILIEHUS M TaKUM 00DPa30M CYIIECTBEHHO CIIOCOOCTBYET COBEDIIIEHUIO
®TOr0 MpeCTyIIeHus. IIpMHIMI JUYHOW YrOJOBHOM OTBETCTBEHHOCTH, W3JIOXKEHHBIA B HTOM
MONMNYHKTE, TPUMEHSETCS TOJBKO K HEIOCPEACTBEHHOMY M OTKPBITOMY IIOACTPEKATEIHLCTBY.
DIIEMEHT HENOCPEICTBEHHOIO ITONCTPEKATEILCTBA TPEOYET KOHKPETHOIO IOOYXKIEHMS APYyroro JInIa
K HeMeIJIEHHBIM IIPECTYIIHLIM IEeHCTBUSIM, a He TOJNBKO BBICKA3BIBAHUS PACILILIBYATOTO HIIH
KOCBEHHOTO IIPEMJIOXKEHMS. B paBHON Mepe HEOOXOIMMBIA BJIEMEHT OTKPBITOTO
MONICTPEKATEILCTBA TPEOyeT Ilepemayd IpHU3bIBa K IIPECTYIIHBIM IEWCTBUSIM, OOPAILEHHOTO K pPSIy
JAI, B IIyOJIMYHOM MECTE€ MM K IPEICTABUTENSIM IIIHPOKOM OOIIECTBEHHOCTH. Takmm 00pasoM,
JUII0 MOXKET IPHU3BIBATH K IIPECTYIHBIM NIEHCTBUSIM JIMYHO B KaKOM- JHOO OOIIECTBEHHOM MECTE
WIIM C WCIOJIb30BAaHMEM TEXHHUYECKMX CPEICTB MACCOBOM KOMMYHHUKAIIMM, TaKWX, KaK DPaguo WA
TeneBuneHue 34/. DTOT OTKPBITHIA IPHU3BIB K COBEPIIEHUIO YIOJIOBHO HAKa3yeMbBIX IEMCTBUI
VCHUIUBAET BEPOSITHOCTH TOrO, YTO XOTS OBl OIMH YEIOBEK OTKJIMKHETCS Ha HEro, a KpPOME TOro,

33/ ®panmysckomy TepmuHy “‘complot” Komuccuss mpemmounra TepmMuH “entente”, KOTOPBIN
ObLI 3amMCTBOBaH u3 crathu |l KouBennmum o mpemynpekneHUM IIPECTYINIEHWS TeHOIuma H
HaKa3aHWS 3a HEro W OTJIWYAaeTcs, IO KpaWHell Mepe Ha (paHIy3CKOM S3bIKe, OT TEepMHHA,
WCIIONB30BAHHOIO B IpoekTe Komekca 1954 roma, m B mpunnuie VI HropHOeprckux HpUHIIKIIOB.
"CroBop" wm "3aroBop" SBISIOTCS BapWaHTaMH IIepeBOJla TepMHUHA "conspiracy”, KOTOPBIA
HWCIOJNB3YIOTCS B AHIVIMMCKOM BaphUaHTE TAaHHOTO ITYHKTA.

34/ Tparmdyeckue coObITHS B PyaHIe IpOmEMOHCTPHPOBANM eIle OOJbIlee BO3IEHCTBHC
TPAHCIAINK IIPU3bIBA K IIPECTYIHBIM AENCTBHSM C IIOMOIIBI0 TEXHHYECKUX CPEICTB MacCOBOM
KOMMYHUKAIIAY, TIO3BOJISIONINX OTIEILHOMY JIMIIy OOpaIaThCs K 3HAYMTEILHO OOJBIIEMY YHCIY JIOIER
W TIOBTODSTH IIOACTPEKATeNbcKoe oOpamienume. CM. OKOHYATEIbHBIN HOKIalX KOMMCCHMH DKCIIEPTOB,
TIOATOTOBJICHHBII B COOTBETCTBUU ¢ pe3ostonment 935 (1994), mokyMeHT S/1994/1405.
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OH CIOCOOCTBYET MOSIBIEHHIO TaK HA3BIBAEMOrO " HACHIIMS, COBEPIIAEMOTO TOIIMOH"', KOorma
YTOJIOBHO HaKa3yeMble NEWCTBHUS COBEPINAIOT MHOTHE Juma. I[logcTpeKaTelbCTBO OTHEIBLHBIX JIHIT
K COBEpIIEHUIO IPECTYILIEHUS OYIeT OXBAThIBATHCS IIPUHIIUIIOM JIMYHOM YTOJIOBHOM
OTBETCTBEHHOCTH, OTHOCSIIEHCS K JHWIAM, KOTOpbIE YYACTBYIOT B INTAHUPOBAHWUW WIIM CTOBOPE C
IIENII0 COBEPIIIEHUS TPECTYIUICHUs, OTOBOPEHHOTO B TOJIIYHKTE €). Bripakenue " KoTopoe
daxTUYeCKN coBepIIaeTcs” YKa3bIBaET HAa TO, YTO YTOJIOBHAS OTBETCTBEHHOCTH JIHIIA,
MHOACTPEKAIONIETO IpPyroe JHII0 K COBEPIIEHHIO IIPECTYIJIEHHS, OrOBOPEHHOro B cTaThax 17-20,
OTPAaHWYMBAETCSI CHUTYaIlUSIMHA, B KOTOPBEIX IPYTO€ IHII0 (AaKTUUYECKU COBEPIINAET DTO
MIPECTYIIEHNE, YTO OOCYKIajaoch B IYHKTe 6 BhIlme. I[IpWUHIMN JIMYHONM YTOJOBHOM
OTBETCTBEHHOCTHM 3a IIOJCTPEKATEILCTBO OBLI IPHU3HAH B YcraBe HropHOeprckoro TpuOyHaia
(cratest 6 ( mojcTpekaTenbcTBO)), KOHBEHIIMM O TPENYIPEXKIEHWHN IPECTYIUICHUS TeHOIUaa U

HakazaHuu 3a Hero (crathbs ll, MYHKT C)) ¥ yCTaBaX MEXKJIYHAPOIHBIX YTOJOBHBIX TPHOYHAJIOB
mo OwiBirenn IOrocmaBum ( craThst 7, myHKT 1 ( momcTpekaTedbcTBO)) U Pyanme ( craThbs 6,
myHKT 1 ( TOICTPEKATENbCTBO)). DToT mpWHOUWI ObBLI TakXke mpu3HaH Komwuccrueldl B TpoekTe

komekca 1954 roma (crarhs 2, myHKT 13 ii)).

17) TlommyHKT ) KacaeTcss OTBETCTBEHHOCTH IIWIIA, KOTOpOEe " COBEpINaeT TMOKYIIIEHWE Ha TaKoe
MIpeCTyIIeHuE . DTOT TOAIMYHKT KAacaeTcs YrOJOBHOM OTBETCTBEHHOCTH JIHMIIa, KOTOPOE HMEET
HaMepeHne COBEPIIUTh IPEeCcTYINIeHHe, COBepIaeT MeNCTBHE C IIeJbI0 OCYIIECTBIEHUS BTOTO
HaMepeHWs W OKAa3bIBAETCS HE B COCTOSHUM JOBECTH IO KOHIA IPECTYINIEHWE I B CHIY
Kakou- 1100 HEe3aBUCHUMOM IIPUMYHHBI, MEIIAIONIEN eMy 9TO caejdaTh. TakKuM o00pa3oM, JHI0
HECET YrOoJIOBHYIO OTBETCTBEHHOCTH 3a HEYJaBIIeecs IOKYIIEHWE Ha COBEPINEHHNE MPECTYIICHUS
JUIb TPU CYIIECTBOBAHWM CJEAYIOIIUX YCIOBUI. a) HaMEpPeHUsl COBEPIIUTh KOHKDPETHOE
nmpecTyiienue, b) aKTa, HAIPaBIEHHOIO HAa €ro COBEpIIIeHWe, W C)  He3aBepIIeHHS
MIPECTYIIEHUs] 0 MNPUYMHAM, HeE 3aBHCAIIMM OT BOJIM IEHCTBYIOIIETO JWIAa.  BbIpaxkeHue " myTeM
MPUHATUS TEeNCTBUM K Hayally WCIOJHEHUS IIPECTYIUIEHHS WCHONL3YeTCs IJIS YKasaHWS Ha To,
YTO IIMIIO COBEPIIHIO IEHCTBHE, KOTOPOE IIPEICTABISET COOOM BAaKHBIM IIIar Ha IYyTH JOBEIEHUS
OpecTyIUIeHHs IO KOHIIa. BrIpaxkeHme " KoTtopoe GaKTHYECKH HE COBepIIaeTcs’ IIPU3HAET, YTO
MOHsATHE " TMOKYIIeHne" II0 OIpeNelleHHI0 MPUMEHUMO JHIIL K TEM CHUTYallMsIM, B KOTOPBIX IJIHMIIO
CTPEMHUTCS COBEPIIUTh IIPECTYIUIEHHE W OKA3BIBAETCS HE B COCTOSHHM 3TO caeiaath. Komwmccus
pellrnia IPU3HATE ®TO HCKIIOUYEHHE B OTHOIIEHWM TPeOOBAaHUS O TOM, UYTOOBI IIPECTYIJICHHE OBLIO
dakTUYECKN COBEpPIIEHO, KOTOPOE IMPHMEHHUMO K IOPYTUM IPHHIHUIIAM JHYHOU YTrOJOBHOMI
OTBETCTBEHHOCTH, 3aKpEIUIEHHBIM B NYHKTe 3, II0 ABYM IpHYMHAM. BoO- IIepBBIX, B CHIY
BBICOKOW CTEIIEHW BHWHBLI, BO3JIaTaeéMON Ha JIMIIO, KOTOPOE MOKYIIAeTCS Ha TPECTYIJIeHue H
OKa3bIBAETCSI HE B COCTOSHHUM €ro COBEDIIUTH JHINb II0 IPUYHHE OOCTOSTEIBCTB, KOTODHIE HE
3aBUCAT OT €ro BOJH, a HE B DPE3yJIbTaTe€ €ro COOCTBEHHOIO PEIIEHUS OTKa3aThCsS OT
OCYILIECTBJICHHUSI IIPECTYIIHOTO 3aMbICia.  Bo- BTOPBIX, TOT akKT, YTO TO WM HHOE IHI0 CHECIAIO0
BaKHBIM IIIar HAa TYTH K COBEPIIEHUIO OXHOTO W3 IIPECTYIUIEHHI, OTOBOPEHHBIX B

crathsix 17-20, Bileder 3a cOOOM Yrpo3y MEXXIYHADOTHOMY MHUPY M O€30IIaCHOCTH IO IIPUYMHE
HCKIIOYUTEILHO CEPhE3HOTO XapakTepa BTUX MPECTYyIIeHWH. IIpWHIUN ITHYHOM YrOoJOBHOI
OTBETCTBEHHOCTH 3a IIOKYyIIIeHMe ObLI mpu3HaH B KOHBEHIIMH O MpPEeRyIpesKIeHWH IIPeCTYILICHUS
reHorumga u HakazaHuu 3a Hero (craths I, nyHkT d)). DTOT IPHUHIMII OBII TaKXKe NPU3HAH
Kommuccuenn B mpoekTe Komekca 1954 roma (crathsa 2, nyHKT 13 iv)).

Cratea 3
Haka3zanue
JIuito, OTBETCTBEHHOE 3a IIPECTYIUIEHHE IIPOTUB MMpa ¥ 0€30IIaCHOCTH YeIOBEYeCTBa,

MONIIEXKUT HaKas3aHWIO. Takoe HaKa3aHHWE IOJNKHO OBITH COpa3MeEpPHO XapaKTepy M TIKECTH
TIPECTYIIECHHS.
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KomMmMmenTapun

1) Kak yxe 00CyXZaloCh B KOMMEHTApUM K CTaThe 2, B YCTaBe U IIPUTOBOpE
HropuGeprckoro TpuOyHajla SICHO 3aKpeIlIeH IIPUHIIAI, COTJIaCHO KOTOPOMY IIMII0 HE TOJLKO HECET
OTBETCTBEHHOCTh, HO M IOJJEXKWT HAKa3aHUIO 3a IIOBEIEHHE, KOTOPOE SBISETCS HPECTYIJIeHHEM
M0 MeXIYHApOTHOMY IIpaBy. YCTaB IIpeIycMaTpHUBaeT HaKa3aHWE JUI, HECYIIUX OTBETCTBEHHOCTH
3a HapyIIeHHs MeXIYHApPOMSHOI'O IIpaBa, KOTOpBIE IIPEACTABISIOT COOOM MPECTYIIEHHUS II0
MEXIYHAPOTHOMY IIpaBy, a HMEHHO NPECTYIJIEHHS IIPOTHB MHpPA, BOEHHBIE IPECTYILIEHUS WIIN
MIPECTYIIEHUs] TIPOTHUB YeIOBEUYHOCTH. B cBoeM mpurosope TpuOyHall SICHO IpH3HAI TO, YTO

" MHOIMBUIYYMBI MOTYT OBITH HAKa3yeMbl 3a HapyIIEHHS MEXIYHapOIHOTO IIpaBa’. OH TakKe
OOMYEPKHYJ, 4YTO " IPEeCTYIJIEHHWS HPOTHUB MEKAYHAPOIHOIO IIpaBa COBEPIIAIOTCS IJIIOObBMH, a HeE
aOCTPaKTHBIMU KATETOPUSIMH, M TOJBKO IIyTEM HAKa3aHMS OTHENbHBIX JIWI[, COBEPIIAIOIINX TaKHe
MPECTYIUICHUSI, MOTYT OBITH COOJIOJEHBI YCTAHOBJIEHUS MeXIyHapomHoro mpasa” 35 /. Takum
00pa3oM, MEeXIYHAPOJHOE YIOJIOBHOE IIPABO BBINNOJIHSET T€ K€ TPA OCHOBHBIE (DYHKIIUM, 4YTO H
HAIlMOHAJIPHOE YTOJOBHOE IIPaBO, IIyTeM OOECIEYEHMS TOCIOICTBA IIpaBa, B DPE3YJIbTATE YErO
YCTaHABIMBAIOTCSI HOPMBI MOBENEHUS IS WHIWBUIYYMOB, M IIyTEM 3aKpeILIEHWS IIPUHIUTIA
JIMYHOY OTBETCTBEHHOCTH W IIPUHIIMIIA HaKa3aHWS 3a HapyIIeHHs BTUX HOPM, a CJIEIOBATEIBHO -
CHEPKUBAHUS OT COBEPINEHMS TaKWX HapyIIeHU.

2) CraThst 3 COCTOMT W3 ABYX TECHO CBSI3aHHBIX MOJOKeHWH. IlepBoe IOJTOKEHHE 3aKpEIIseT
OOIIMM IPHHIIMI, COTJIACHO KOTOPOMY IIF000€ IIHI0, COBEPIIAOIEe IIPECTYIUIEHHE IIPOTUB MHUpa H
0Ee30IIaCHOCTH 4YEJ0BEYECTBA, HECET OTBETCTBEHHOCTH 3a 9TO IIpECTyIyieHMe. Bropoe, Goiee
KOHKPETHOE, TIIOJIOKEHHME KacaeTcs HaKa3aHMsS, KOTOpPOe BIIeYeT 3a COOOM Takasi OTBETCTBEHHOCTD,
a MMEHHO IIPUMEHHMOI'0 HaKa3aHWsS, KOTOPOE JOJKHO OBITH COpPa3MEPHO XapaKTepy U TIKECTH
paccMaTpUBAEMOr0 TIPECTYILIECHUS.

3) XapakTep IPECTYIUIEHUS MPENCTaBIsSeT COOOM TOT DJIEMEHT, II0 KOTOPOMY OIHO
MPECTYIUIEHUE OTIWYaeTCsS OT napyroro. IIpecTymieHWe arpecCHu CIeNyeT OTIWYaTh OT
MPECTYIJICHUSI IPOTHUB YeJIOBEYHOCTH, KOTOPOE, B CBOIO OuYepedb, CIEAYET OTIMYATh OT BOEHHOIO
npectymiaeHus.  CTeleHb TSKECTH MPECTYINIEHUS OIpPEeNelIsieTcs OOCTOSTEIhLCTBAMU, IIPU KOTOPBIX
OHO OBLIO COBEPIIEHO, X YYBCTBAMHM, HOOYIMBIIMMU HCIIOJHUTEIsS K OENUCTBHIO.  SIBISIIOCH JIH
MPECTYIUIEHNE IpeaHaMepeHHbIM? IlpemiiecTBoBasa g eMy MOATOTOBKa (IUTaH WX 3acamna)?
CrelneHb TSKECTH TaKxKe OIpemeseTcss YYBCTBAMM, KOTOpbIE MCIBITBIBAI MCIIOJHUTENIh M KOTODPBIE
OOBIYHO HAa3bIBAIOT MOTMBOM. OHa TakxKe OIpPENENsIeTCs TeM, KaKUM O00pa3oM OBLIO COBEPIIEHO
MpEeCTYIUICHWE.  JKECTOKOCTh WM BapBapcTBo. JIMII0O MOXKET HaMepeBaThCs HE TOJBKO COBEPIIHTH
YTOJIOBHO HAKa3yeMBIA aKT, HO W IPUYMHHUTL B XOJE €r0 COBEPIIEHUS MaKCHMAaIbHYIO0 OOJb WU
CTpajaHMs KepTBe. TakuM o0pa3oM, XOTS C IIPaBOBOM TOYKM 3PEHUS YIOJOBHO HaKa3zyemMoe
IEesTHWe SBISETCS OOHAM M TEM K€, HCIIOIb3YEMbBIE CIIOCOOBI M METONBI PAa3IHMYAlOTCS B
3aBHCHUMOCTH OT CTeIleHEeM IOPOYHOCTA M KECTOKOCTH. Bce »TH (PakTOphl TOIXKHBI YUHUTHIBATHCS
CyIOM TpU IPUHITAW pEIleHUS O HaKa3aHWU.

4) ABTOpBI HACTOSIIIETO IIPOEKTAa HE OTOBApMBAIM HaKa3aHUS 3a KaXKJoe IPeCTYIIeHUE,
IIOCKOJIBKY BCE 3aBHCHUT OT IIPABOBOM CHMCTEMBI, HAa OCHOBAHMH KOTOPOM JIHIA, COBEPIIUBIIINE
IIPECTYILJIEHUST IIPOTHUB MMpPA M OE30IIaCHOCTHM YEJOBEYECTBA, IIPEHAIOTCS IIPABOCYIHIO.

5) B caydae cucTeMbl YHUBEPCANBHOU IOPUCIUKIINN IPHMEHUMOE HaKa3aHUE OIIPENIelIsIeTCs
KaXIbIM TOCYZAapCTBOM, 3adBISIOIIMM O CBOEeH KOMIETEHIIMM, HaKa3aHHe MOXKET, HaIlpuMep,

35/ Hropubeprckuii mpurosop, crp. 368.
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npeaycMaTpuBaTbh MakKCHUMAJBbHBIE WM MHUHHMMAJIBHBIC MEDPBI, a TaKXE€ MOKET HUJIN HE MOXKET
JOIIYyCKAaTh IIPUHATHUC BO BHHMAHHNEC CMATYAIOMIWX MW OTATYAIOIINX 00CTOSITENILCTB.

6) B sTOM ciay4yae, NpHMMEHSS HaKa3aHHWe, CyI MOXKET BBIOpAaTh M3 IIEpEYHS HaKa3aHMNH,
MIPeIyCMOTPEHHBIX TOCYIapCTBOM, HambOollee MOAXONsAIee HaKa3aHUWe U IIPUHATH peIIeHHe II0
BOIIPOCY O CMSTYAIONIMX HIIM OTSATYAIOININX OOCTOSTEIhCTBAX.

7 C JOpyro# CTOPOHBI, €CIH COOTBETCTBYIOIIEH KOMIIETEHIIMER O00JamaeT MEXIYHApOIHBIA CYI,
IpUMEHNMOE HaKa3aHWe OIpeHelseTcss Ha OCHOBE MeXIYHApPOTHOM KOHBEHIIMH JIHOO B yCTaBe
MEXIYHApOMHOTO Cyna, JHUOO0 B APYIOM IOKYMEHTE, €CIM YCTaB MEXIYHApOMHOTO Cylna He
COIEPKUT COOTBETCTBYIOIIUX IIOJNIOXKEHHI IO JAHHOMY BOIpOCYy. B JIi000M ciaydae HeET
HEOOXOOMMOCTA B TOM, 4YTOOBLI JIMII0 3apaHee 3HAJIO KOHKPETHOE HaKa3aHWE, €CIM TaKWe NesSHUS
MPEICTABISIOT COOOM IIPECTYIUIEHHE YPE3BBIYAMHON TSKECTH, 3a KOTOpPOE II0JIaraeTcs CypoBOe
Haka3aHWe. DTO COINIACYETCS C IIPElEeNeHTOM HaKa3aHUs 3a IIPECTYILIEHHE II0 OOBLIYHOMY
MEXXIYHAPOTHOMY IIpaBy WM C OOIIMMHU IIPUHIAIIAMHI IIpaBa, IPU3HAHHBIMH B IIPUTOBOpPE
HropuG6eprckoro TpubyHaia 36/, a TakXe B MyHKTe 2 cTaThu 15 MeXIyHapoOmHOTO MakTa o
TPaKIAHCKUX ¥ IIOJIUTUYECKHX IIpaBax.

Cratpa 4

OTBETCTBEHHOCTh T'OCYIAapCTB

OTBETCTBEHHOCTh OTHCIBbHBIX JIMI 3a IIPECCTYILNICHUA IPOTUB MHUpA U 0€30IaCHOCTH
YCIIOBCUYCCTBA, IIPCAYCMOTPCHHAs B HACTOAIIEM KO,ILCKC@, HUKOUM o6pa30M HE BIIHMACT Ha
OTBETCTBECHHOCTL TOCYIApPCTB II0 MECXKIYHApOIHOMY IIpaBy.

KomMmMmenTapun

1) XoTs1, Kak SICHO yKa3bIBaeTcs B cTaThe 2, Hactosmui Komekc 3aTparmBaeT BOIIPOCHI,
Kacarolmecss OTBETCTBEHHOCTH OTIEIBbHBIX JIMI[ 34 IIPECTYILIEHMS, OrOBOpPeHHBIE B dacTu I,
CYIIIECTBYET BO3MOXKHOCTh, M JaxKe - KaK OTMEeYaJoch B KOMMEHTapMyd K CTaThe 2 -
BEPOSITHOCTH TOTO, YTO OTHEILHOE JIMII0 MOKET COBEDIIUTHL IIPECTYILNIEHHWE IIPOTHB MHpA K
0€e30IMacCHOCTH YeJOBEeUeCTBa KaK " areHT rocygapcrsa”’, " OT MMeHH TocymapcTsa”, " oOT Iuia
rocymapcrsa’ WM Jaxke Haxomsch ne- GakKTo B CBS3M C TOCYJapCTBOM, IIPH ®TOM HE OyIy4Hu

HaOCJICHHBIM KaKHWMM- oo OpeayCMOTPEHHLEIMH 3aKOHOM ITOJTHOMOYHMSAMM.

2) Cogmepsxainasics B craThe 4 Kiay3yna " HHKOMM OO0pa3soM He BIMSIET CBUIETEILCTBYET O
TOM, 4YTO Hacrosmui Komekc HMKAaK He 3aTpardBaeT BOIIpoca 00 OTBETCTBEHHOCTH TIOCYIapCTB IIO
MeXXIYHAPOTHOMY IIpaBy 3a IIPpECTYILIEHHe, COBepIIIeHHOE ONHMM M3 €ro areHtoB. Kakx yxe
mogyepkuBana Komuccuss B KOMMEHTapunM K craThe 19 mpoekra crateli 006 OTBETCTBEHHOCTH
rocymapcTB, HaKaszaHWe JWIl, IIPEeICTABISIOIIUX OpraHbl IOCYZapcTBa, " pasyMeeTcs, HeE
HMCYEPIIBIBAET MEXXIYHAPOIHON OTBETCTBEHHOCTH TOCYIAPCTBA 3a MEXIYHAPOIHO- IIPOTHBOIIPABHOE
nesiHAe, KOTOpOEe IIPUCBAMBAETCSI €My B TaKHX CIyYasX B CBSI3M C IIOBEIEHUEM €ro

opranos" 37 /. Takum 00pa3soM, TOCYZAPCTBO MOKET MPOJOJKATH HECTH OTBETCTBEHHOCTh W

He HMETh BO3MOKHOCTH CHSTH C Ce0s OTBETCTBEHHOCThL B DPE3YyIbTaTe€ CCBHUIKM Ha (akT CyHZeOHOTO

36/ Hropubeprckuit mpurosop, crp. 363-367.

37/ Exeroguuk ... 1976 rog, ToMm Il ( wacts BrOpas), ctp. 120, morkyment A/31/10,
nyHEKT 21) KoMMeHTapus To cratbe 19.
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IIpecaeqOBaHNsT WX HaKa3aHWs JIMI[, COBEPIIMBIIMX IIpeCcTyIieHwe. Hampumep, TrocyaapcTBO
MOXKET OBITh OOSI3aHO IIPENOCTABHATH KOMIIEHCAIIMIO 34 IPUYHMHEHHBIA yIIEpO.

Cratea 5

HpI/IKaS OPABUTEIbCTBA MM BBIIMICCTOAIIICTO HTOJZKHOCTHOT'O JIMIIA

Tor ¢axkT, 4YTO Kakoe- IMOO IUIO0, OOBHUHSIEMOE B COBEPIIECHHH IIPECTYILIEHUS IIPOTHB
MHpa M 0€30IIaCHOCTH YelIOBEUeCTBa, IEHCTBOBAJIO BO HCIIOJHEHHE IIPHKa3a CBOETO
IIPABUTENBCTBA WM BBIIIECTOSIIETO ITOJKHOCTHOIO JIMIIA, HE OCBOOOXKIAET BTO JMIO OT
YTOJIOBHOM OTBETCTBEHHOCTH, HO MOXKET OBITh YUT€H KaK OOCTOSTEILCTBO, CMSTYAIOIIEe
HaKa3aHWe, €eCIM BTO OUKTYETCS WHTepecaMU IIPaBOCYIHUSI.

KomMmMmenTapun

1) IIpectynnenue 1mo MeXXIyHapOZHOMY IIpaBy IO CaMOM CBOEW MpHpPOJe 3a4acTyIo
MpeaoaaraeT IpsSMOe WJIM KOCBEHHOE YyYacTHe IIeIOr0 psjua IIMIl, II0 KpalHeW Mepe HEKOTOpPBIE
M3 KOTOPBIX 3aHUMAIOT DPYKOBOMSIIME IOJKHOCTH B cdepe TOCyIapCTBEHHOTO YIIPABIEHUS WIN B
BOEHHOM cdepe. DTO OCOOEHHO CIIPABEJIMBO B OTHOIIEHWM IIPECTYIIEHHM II0 MEXIYHAPOIHOMY
IpaBy, KOTOpPBIE SIBISIOTCS CTOJb CEPHE3HLIMU WM 3HAYUTEIBHBIMH, COBEPIIAIOTCS B CTOJb
MAaCCOBBIX MIIM IIMPOKMX MacIuTabaxX WX HMEIOT CTOJb ILIAHOBYIO WMIIM CHCTEMATHYECKYIO OCHOBY,
YTO MPENCTABISIOT COOOM Yrpo3y IS MeXIYHapOTHOIO MHpa M 0O€30IaCHOCTH M TEM CaMbIM
MOANATAIOT IT0J KATETOpHMHU IIPECTYILIEHWH, OXBaThIBaeMbIX KomekcoM.

2) IIpyHIMOEI JTUYHOW YrOJOBHOM OTBETCTBEHHOCTH, W3JIaraeMbIe B CTAThbe 2, KAacaroTCs
Pa3IUYHBIX KATETOPUI NEeSHWI, B CBSI3M C KOTOPBIMH TO HJIM WHOE JUI0 HECET YTOJOBHYIO
OTBETCTBEHHOCTh 3a IIPSIMOE MM KOCBEHHOE ydYacTHE B COBEDIIEHHM IIPECTYILICHMS,

oxBaTteiBaeMoro Komekcom.  IlomoskeHms, KacaloIlMecs IIPHUKA30B BBIIMIECTOSIINX HTOJKHOCTHBIX
JIAI, OTBETCTBEHHOCTH KOMAHIHPOB M JIMI, HMEIOIMUX OMQUIUAIbHBIN CTaTyC, KOTODBIE
comepKaTcsa B CTaThaX 5-7, MMEIOT CBOEH IIENbI0 O0ECHEYUTH TO, UTOOBI IPUHIIUIILI JTHYHOM
YTOJIOBHOM OTBETCTBEHHOCTHM IIPMMEHSIINCH B PABHOM Mepe M 0e3 KaKHuX- JU00 MCKIIIOYEHHH KO
BCEM IIMIIAM B paMKaX MepPapXUM TOCYIapCTBEHHOM BJIACTH WM BOEHHOTO KOMAHIOBAHWs, KOTOpBIE
YYaCTBYIOT B COBEDIIEHMM TaKHX IPECTyIUIEHHMM. Tak, TrOCyZapCTBEHHOE NOJIKHOCTHOE IIHILO,
IUIAaHUPYIOIllee WM pa3padaThIBaloOIllee ITOJUTHUKY TEHOIIMIA, apMENCKMH KOMAaHIAD WIH OQHUIED,
IIPUKA3bIBAIOIIAA CBOEMY IIONYMHEHHOMY COBEDIIUTHL aKT TE€HOLIWIA B IEISIX OCYIIECTBIEHUS TaKOH
MONUTUKYA WM CO3HATEIHLHO He MPUHUMAIONIMI Mep IJIS IPEIOTBPAIlleHMs WIH IIpeceYeHMs] TaKoro
aKTa, ¥ TONYMHEHHBINA, BBIIOJHSIOIINI IIPUKAa3 IJIS COBEPIIEHMS aKTa TeHOIMIa, YYaCTBYIOT B
KOHEYHOM HTOre B COBEPIIEHUM IIPEeCTYIIeHHs reHommma. IIpaBocymme TpeOyeT, YTOOBI BCE
TaKWe JIMIa HECIH COOTBETCTBYIOIIYIO OTBETCTBEHHOCTH.

3) B cratbe 5 peuyr mumer 00 YrOJOBHOM OTBETCTBEHHOCTH ITOSYMHEHHOTO, COBEPIIAIOIIETO
MIPeCTYIJIEHHE BO WCIOJHEHHE IIpUKa3a IPaBUTEILCTBA WM BBIIIECTOSIIETO MOJKHOCTHOTO JIHIIA.
T'ocygapcTBEHHOE ITOJKHOCTHOE JIMIIO, pa3pabaThIBalOINee IIPECTYIHBIA ILIAH WIIM IIONWTUKY, W
apMENCKUM KOMAaHTUp UIM OodUIlep, IIPUKA3BIBAIOIINI COBEPIINTL YrOJIOBHOE NESHHUE B
OCYIIIECTBIEHNE TaKOTO INTaHA WM ITOJUTUKM, HECYT OCOOYI0 OTBETCTBEHHOCTh 3a COBEPIIEHUE
MpecTyIIeHus. BMecTe ¢ TeM HeNlb3sl WTHOPHUPOBATH BMHOBHOCTH M Ty HEM30EXHYIO DOIIb,
KOTOpPYIO WTpaeT IMOTYMHEHHLIN B JAeiie (haKTHUYECKOTO COBEPIIEHUS IPECTYITHOTO ESHUS.

B mpoTuBHOM cilyuyae IIpaBoBasi CHMJIa M IIOCIHEICTBUS 3aIIpellleHUsT IPECTYIUIEHWI II0
MEXIYHApOMNHOMY IIpaBy OBLIM OBl B 3HAUYMTEIBHOM Mepe OclableHbl OTCYTCTBHEM KaKOM- JU00
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OTBETCTBEHHOCTH WM HaKa3aHUS (AKTHYECKUX BUHOBHMKOB B®THX YYMIOBHUIIHBIX IPECTYILIEHWH H,
COOTBETCTBEHHO, KaKOTO- IU00 (akTopa CHEPKUBAHUS HOTEHIMATHLHBIX HAPYIIUTEIEN.

4) Ccbhulka Ha TPHUKA3bl BBIIIECTOSIIHMX JHI[ - ®TO TOT apryMeHT, KOTOPLIA B CBOIO 3aIUTY
Yallme BCEro IIPUBOIUTCS HUXKECTOSIIUMU IOJKHOCTHBIMU JIHIIAMU, OOBHHSIEMBIMU B
MPECTYIUICHUSIX, OXBaTbiBaeMbIX Komekcom. Co BpeMeHM BTOPOM MHUPOBOM BOMHBLI (haKT TOTO,
YTO MOMYMHEHHBIN JEeHCTBOBAJ BO HCIIOJHEHHE IIPHUKAa3a IIPABUTEILCTBA WIIM BBIIIECTOSIIETO
IOJKHOCTHOIO JIMIIA, HEM3MEHHO OTBEPrajicsi B KA4eCTBE OCHOBAaHUS IJISI OCBOOOXKIEHMS
HUKECTOSIIETO MOJKHOCTHOIO JIMIla OT OTBETCTBEHHOCTH 3a COBEPIIEHHE IIPECTYILICHHS IIO
MEXIYHAapOmOHOMY IIpaBy. B »Tol cBs3um B crathe 8 YcraBa HriopHOGeprckoro tpuOyHaia
yKa3pIBaeTcs, 4YTO " TOT aKT, YTO IOACYIMMEBIA JEHCTBOBAJ IO PACIOPSXKEHHUIO IIPAaBUTEIbCTBA
WM TIpMKa3a HavyaJdbHUKA, HE OCBOOOXKIAET €ro OT OTBETCTBEHHOCTH, HO MOKET DPAaCcCMAaTPHBATHCS
KaK JOBOI IS CMSIYEeHHs HaKa3aHWs, eclIn TpuOyHal IIpU3HAEeT, YTO DTOr0 TPeOYIOT HHTEPECHI
npaBocynust” 38 /. BOoNBIIMHCTBO OCHOBHBIX BOEHHBIX IIPECTYITHUKOB, KOTOPBIX CYIUII
HiopuGeprckuii TpuOyHAalI, B KadyecTBE OOBOJA 3alllUThl CCHLIAIHACH HAa TO OOCTOSATENLCTBO, YTO
OHM JENCTBOBAJIM BO HCIOJNHEHWE IIPMKA30B CBOMX HAYaJbHMKOB. HropHOeprckuit TpuOyHAI
OTKJIOHUJ CCBLIKY Ha IIPMKAa3bl BBIIIECTOSINUX JHUI B KauyecTBe apryMeHTa 3aIllMThl M OTMETHUI:
"IlomoxKeHUsT ®TON CTAaThM [ cTaThu 8] COOTBETCTBYIOT 3aKOHAM BceX Hauwi. To, 4YTO commaT
yOMBal HWIX IOABEPTal IBITKAM IO IIPMKA3y B HapyIIeHHEe MEXIYHAPOTHBIX 3aKOHOB BEICHUS
BOMHBI, HHUKOIIA HE PacCMaTPUBAIOCh KaK 3allUTUTEILHBIA IOBOJ IIPOTHB OOBHHEHUM B
MOMOOHBIX >KECTOKMX MeHMCTBHSAX. Kak ®TO MpemnycMOTpeHO YKa3aHHOW CTaTheld YcTaBa, caM
¢dakT HaIWMYMS TPHKAa3a MOXKET OBITh BBICTABIEH JHUIIbL B KAauyeCTBE CMSTYAIONIETO BHHY
00CTOSATENCTBA TIPU Ha3HauUeHWM HakasaHus 39 /. B03MOXKHOCTD 3aIlIUTUTEIBLHBIX CCBHLIOK

Ha TIPHUKAa3bl BBIMIECTOSIINX TOJNKHOCTHBIX JIWI HE IPHU3HAETCS B COOTBETCTBYIOIIUX JOTOBOpAX,
MPUHATBEIX Iocie YcraBa HropHGeprckoro TpuOyHamnda, BKIIOYas YcTaB TOKHICKOro TpHOyHala
(crates 6), 3akonm N 10 KonrpompHOro cosera (craTths 4) M, COBCEM HEIABHO, YCTaBbI
MEeXKJyHAaPOJIHBIX TpUOyHaioB o ObiBIer IOrocmaBum (cratesi 7) u Pyanme (craTes 6).
HemnpusHanve OTHOrO JHUINL HAIWMYUS IPHKAa3a BBINIECTOSIIUX JOJKHOCTHBIX JIHI[ Kak
HMCKIIFOYAIOIIEr0 BHHY OOCTOSTEIbCTBA OBLIO Takke oTMeueHO Kommuccment B HiopHOGeprcxkux
npuHiunax 40/ ( mpurmun 1IV) wu B mpoekTe komekca 1954 roma (craths 4) 41 /.

5) HecMmoTpsa Ha Henmpu3HaHHE HAIWMYUS IIPHUKA30B BBIMIECTOSIINX JIOJKHOCTHBIX JHI KakK
3aI[ATUTENIHHOI0 TOBOIA, TO OOCTOSTENLCTBO, YTO IMOMYMHEHHBIM COBEPIIUI IPECTYILICHUE,
IENCTBYS IO IIPMKAa3y CBOEro HavajgbHMKa, B YcraBe HiopHGeprckoro TtpuoOyHajla U B
MOCIEAYIOIINX TPABOBBIX aKTaX, VIOMSHYTBIX B IIPENBIOYIIIEM IIYHKTE, OrOBApHUBAETCS B KauecTBE
BO3MOKHOIO CMSTYaromiero GakTopa sl BEIHECEHHS 00jiee MSIKOro Imnpurosopa. OmHO JIHIIb
HaJWYWe IIPUKa3a BBIIIECTOSIINAX MOKHOCTHBIX JIMII HEe MOKET OOYCIOBIMBATH aBTOMATHYECKOE
BBIHECEHHE 0O0JIee MSATKOrO IIpUroBopa. HMIKecTosImee TOIKHOCTHOE IJIMII0 MOXKET IIOHECTH OO0Jiee
JIeTKOe HaKa3aHWe JHIIL B TOM CIydae, €CIHM HalW4yhe IMPHKa3a BBIIIECTOSINEr0 IHIla (haKTHIYeCKU
CHUKAeT CTEIeHb €ro OTBETCTBEHHOCTH. Tak, HUKECTOSIIee MOJKHOCTHOE IJIMIIO, BBIpasKalollee
TOTOBHOCTb Y4YaCTBOBATh B COBEPINEHMM MPECTYIIEHHS HE3aBUCHUMO OT IIPUKA3aHUS CBOETO
HaYaJIbHUKA, HECET Ty K€ CTElleHb OTBETCTBEHHOCTH, KaK €CIM Obl TAKOro IIpMKa3a He
OTJAaBalloch. B MOmMOOHOW CHUTyalliM HaJIWYHE IIPHUKA3a BBIIIECTOSIIErO MOJKHOCTHOTO JHIA HE

38/ VYcraB HriopuGeprckoro TpmOyHama, CM. CHOCKy 19 BeImIe.
39/ HropubGeprckuit mpuroBop, cM. cHOcKy 20 Bwmme, crp. 369.
40/ CMm. CHOCKy 22 BBIIIe.

41/ Cwm. cHOCKy 23 BbIIIe.
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OKa3bIBa€T KaKoOro- Ju0O0 BIUSHUS Ha MOBEIeHHUE IIOTYMHEHHOTO. Y HampoTWB, IIOSYMHEHHBIMN,
KOTODBIN BBIHYXKIEH COBEPIIUTH IMPECTYILNIEHWE II0 IIPUKA3y BBIIIECTOSIIETO IOJKHOCTHOTO JIHIA M3
cTpaxa Iepel Cepbe3HBIMH IOCIEICTBUSIMU IS ceOs JUYHO HIM CBOEH CEMBHM B PE3yIbTaTe
HEWCIIOJHEHUS DTOT0 IPUKAa3a, BUHOBEH B HHOU CTEIEHW YeM IMOTYMHEHHBINA, KOTOPBIM C
TOTOBHOCTBIO YYaCTBYET B COBEDPIIECHHMH HpPeCTYILIeHHs. PaKT TOro, 4YTO MOTYMHEHHBIN BBIHYXKIEH
COBEPIIUTDL IPECTYIIEHUE IO IPHKA3y BBIMIECTOSIIET0 MOIKHOCTHOIO JIMIA, C TEM YTOOBI
n30eXaTh CEepPhE3HBIX IOCIENCTBUI IS Ce0S JUYHO MM CBOEHM CEMBUM B DPE3YJIbTATE HEBBIIONIHEHUS
TaKOr0 TpPHKAa3a B COOTBETCTBYIOIIMX OOCTOSITEIBCTBAX, MOXKET CIYXKUTh OIpPABIAHUEM IJIS
CMSTYEHUS IIPUTOBOPA, KOTOPHIM B HMHOM CiIy4dae ObLI Obl Oojee cypoBeiM. @pasa "ecim 3TO
IUKTYETCs] MHTEPECAMM IIPaBOCYIMS" UCIIONB3YETCsS IJIS TOrO, 4YTOOBI IMOKA3aTh, YTO HaXKe B
TakKUX CIOy4dasX Ha3HaueHWe MeHee CYPOBOTO HaKa3aHHUs MOJKHO TaKxXKe OTBEYaTh HHTepecaM
MpaBoOCynusi. B BTOM CBSI3W KOMIIETEHTHBIA CYI IOJKEH PAaCCMOTPETH BOMPOC O TOM, CYIIECTBYET
IM Yy TOMYMHEHHOrO OIIpaBIaHWE IS BBIMOJIHEHMS IIPHKAa3a O COBEDPIICHWM IPECTYIICHMS IS
n30eKaHUs ITOCIENCTBUN €ro HEBBINOJHEHMS.  Tak, CyI TOJKEH B3BECUTh CEPHE3HOCTH
IOCIENCTBYUM, KOTOPhble (haKTHYECKH BO3HHUKIN B DE3yIbTaTe BBIMOJIHEHMS IIpHKa3a, C OTHOM
CTOPOHBI, ¥ CEPHE3HOCTh IOCJIENCTBHE, KOTOPbIE MOTIM ObI, II0 BCEW BEPOSITHOCTH, HMMEThH MECTO
B pe3yJbTaTe HEBBIIOJIHEHMS IIPUKa3a B CYIIECTBOBABIIMX B TO BpPeMS OOCTOSTEIbCTBAX, C APYIOMH
ctopoubl. C OZHOW CTOPOHBI, CyJd He HMMeeT OCHOBAHUU [JIs IPOSBIEHUS CHUCXOXKIEHUS K
MMOTYNHEHHOMY, COBEDIIUBIIEMY TSrYamilliee IPECTYIUICHWE II0 IPUKAa3y BEIIIECTOSIIETO
IOJIKHOCTHOTO JIMIIA B OTCYTCTBHE HEMOCPEINCTBEHHON WM CKOIb- HUOYIb 3HAYUTEIHHOM
OIACHOCTH BO3HMKHOBEHHMS CEPLE3HBIX ITOCIEACTBHI B PE3yIbTAaTe HEBBIIOJIHEHMS TaKOro IIpHKa3a.
C 1pyroir CTOpPOHBI, CyI MOKET IPUUTH K BBIBOAY O TOM, 4YTO IIPABOCYIUE TPEOYET BBHIHECEHUS
0oJlee MSTKOrO IIPUTOBOPa MHOTYMHEHHOMY, COBEPIIUBIIEMY TSXKKOE HPECTYILIEHHE IO IIPHUKAa3y
BBIIIIECTOSIIIIETO JOJIKHOCTHOTO JIMIIa, C TeM YTOOBI HM30€XKaTh HEIMOCPEICTBEHHOW WU

CKOJIb- HUOYIh 3HAYMTEILHON ONACHOCTH TaKMX K€ WM 00Jee Cephe3HBIX ITOCIECACTBUM B
pe3yibTaTe HEBBINOJHEHHS TaKoro mpukasza 42/.

6) B crathe 5 monTBepxKpmaeTcs MPHUHIMIT JAYHON YTOJOBHOM OTBETCTBEHHOCTH, B COOTBETCTBHU
C KOTOPBIM JI000€ HHUXKECTOSIIEe MTOIKHOCTHOE JIUII0 HECeT OTBETCTBEHHOCTh 3a IIPECTYILICHHUS
IIPOTHB MHpa ¥ O€30IIaCHOCTH YEJIOBEYECTBa, HECMOTPS Ha TO OOCTOSTEILCTBO, UYTO TaKOE
MPeCTYIJICHHE OBLIO COBEPIIEHO MM IO IIPMKA3y IIPABUTEIbCTBA WM BBIIIECTOSIIIETO
IOJKHOCTHOTO JIHIIa. B ®TOM cTaThe TaksKe MOATBEPIKIAETCS BO3MOKHOCTH PACCMOTDPEHHUS
IIPMKAa3a BBIIIECTOSIIEr0 TOJKHOCTHOTO JIMIIA B KA4eCTBE CMSTYalomiero dakTtopa IpH
OIIpelleIeHNN COOTBETCTBYIOIIETO HAaKAa3aHUS, €CIHM BTO IUKTYETCS WHTEepecaMU IIPaBOCYIHUSI.

TekcT maHHOM CTAThM OCHOBAaH HAa COOTBETCTBYIOIIMX IIOJNOXKEHHSX, COHEPKAIIMXCSI B YCTaBe
HiopuGeprckoro TpmOyHajla ¥ B yCTaBaX MEXXIYHAPOIHBIX TPHOYHAlIOB II0 ObIBIIed IOrocmaBuu u
Pyanme. llemblo ®TOM CTaThbU SIBIISIETCS IOATBEPKIEHUE CYIIECTBYIOIIEH HOPMBI MEXKIYHAPOIHOIO
ImpaBa, B COOTBETCTBHM C KOTOPOM TOT (paKT, YTO TO WIJIM WHOE IJIMIIO0 COBEPIIMIO IIPECTYIICHUE,
IEeNCTBYS IO IIPHKAa3y CBOEro IIPaBUTENBCTBA HJIM CBOEr0 HAavalbHHKA, HE OCBOOOXKIAEeT €ro OT
YTOJIOBHOM OTBETCTBEHHOCTH 3a CBOE ITOBEJEHHE, HO MOKET CIYKHUTh CMATYarommM (GakTOpoM B
HEKOTOPBIX CHUTyallMsIX, KOIIa TOTO TPeOYIOT WHTEPECHI IIPaBOCYIHUS.

42/ Cwm. H. Lauterpacht. "The Law of Nations and the Punishment of War
Crimes",  British Yearbook of International Law 1944, vol. 21, p. 73.
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Cratpa 6

OTBETCTBEHHOCTh BBIIIECTOSIIEr0 HOJIKHOCTHOIO JHIIA

®akT COBEpPIIEHMS IPECTYIUIEHUS IPOTHB MUpPa U OE30IACHOCTH YeJIOBEYECTBA
MOJYMHEHHBIM HE OCBOOOXKIAET €ro BBIIIECTOSIINX ITOJIKHOCTHBIX JIHI OT YTrOJOBHOI
OTBETCTBEHHOCTH, €CJIM OHH 3HAJIH MJIM MMEIH OCHOBAaHHE 3HATh B TeX OOCTOSTEIBbCTBAX,
YTO DTOT IMOTYMHEHHBIA COBEPIINAET WM COOHMPAETCS COBEPIINTL TAaKO€ IIPECTYIUICHUWE, U
eCIM OHU He IPHUHSIA BCe HEOOXOIUMbBbIE MEPhl B paMKaX CBOMX IOJHOMOYHI B IEISX
MIPEeNYIIPEsKIeHNST WIINM TIPECeUYeHUsT DTOTO IPECTYILIEHHS.

KommMmeHnTapun

1) ApMeNcKre KOMAaHIWUPHI HECYT OTBETCTBEHHOCTh 3a IOBEIEHHWE BOESHHOCTYXKAIIHMX
BOOPY>KEHHBIX CHJI, HAXONSIIIUXCS IIOJ MX KOMAHIOBAHWEM, M JIPYTUX JHI[ IOJ HX KOHTPOJIEM.
DTOT NPHUHIUI OTBETCTBEHHOCTHM KOMAHIHOIO COCTaBa OBLI IpHM3HAH B laarckom

kouBeHmu 43/ 1907 roma W TOATBEPKIEH B TOCIEAYIOIIAX MEXKIYHAPOIHO- TPABOBBIX

akTax 44/. DTOT NpHMHIKAN TpeOyeT TOro, dYTOOBI BOEHHOCIYXKAIIWE BOODPYKEHHBIX CHII OBLIA
IPUKOMAHIUPOBAHEI K JOJXHOCTHOMY IJIMIY, KOTOPOE HECET OTBETCTBEHHOCTh 34 HUX IIOBEIEHHUE.
ApMeNCKAN KOMaHIUP MOXKET HECTH YIOJOBHYIO OTBETCTBEHHOCTh 3a HE3aKOHHOE IIOBEIEHHE CBOUX
OONYMHEHHBIX, €CIM OH IIPSIMO HJIM KOCBEHHO COAEHCTBYET COBEPIIECHUI0O MMH TOTO HJIA WHOTO
MPECTYIICHUS..  APMENCKUHA KOMAaHIUP IPSIMO WM KOCBEHHO COJNENCTBYET COBEPINEHHIO TOTO HIIH
WHOTO MpPECTYIUIEHUS B TeX CIydYasdX, KOIIa OH IIPHKAa3bIBAET CBOEMY IIOJUMHEHHOMY COBEPIIUTH
IIPECTYIIHOE NEeSHNME, HAIpUMeEp YOHHICTBO OE30PYKHOTO TIPakJaHCKOIO JIHIA, WM BO3IEPKATHCS
OT COBEpIIEHHUS NesHUs, KOTOpOe MOMUMHEHHBIM 00S3aH COBEpIIUTH, HAIPHUMEpP OTKAa3aThCSI OT
MIPEeTOCTABIEHUS MPOIOBOJLCTBUS BOECHHOINIEHHBIM, B DPE3yIbTaTe YEro OHU TEPHSAT TOJOJ.

Bompoc 06 yroaoBHON OTBETCTBEHHOCTHM apMENCKOr0 KOMAaHAMpa B IIEPBOM Cllydae
paccMaTpHBAaeTCs B CcTaThe 2. APMENCKHM KOMAaHIUP TaKKe KOCBEHHO YYACTBYET B COBEPIINEHHU
MOPECTYIUICHUS er0o MHONYMHEHHBIM B TeX CIy4yasX, KOrja OH He IIpeIoTBpalllaeT WM He IIPeceKaeT
HE3aKOHHOTO IOBEIEHMS. Bompoc 00 YroJgoBHOM OTBETCTBEHHOCTH apMENCKOTO KOMAaHIWpa B BTOH
BTOPOM CHUTYallUM pPacCMaTpHBAETCSd B CTaThe 6.

2) IIpuHIIUI YTOJOBHOM OTBETCTBEHHOCTH apMEMCKOr0 KOMaHIMpa B cjlIydyae HEIIPUHSITHS Mep
IS TPeIOTBPAIleHUS WA MpecedeHUS HE3aKOHHOI'O IIOBEIEeHUS CBOMX ITOTUYMHEHHBIX HE
mmpegycMaTpuBalcss B YcTaBe HriopHOeprckoro TpuOyHalla W He YYMTHIBajcsI caMuM HriopHOeprckum
TpuOyHajaoM. BMecTe ¢ TeM STOT THI YIrOJIOBHOM OTBETCTBEHHOCTH OBLI IIPM3HAH B IEJIOM DSIE
CYyIeOHBIX pEeIleHUM, IOSBUBIINXCS IIOCIE BTOPOHM MHUPOBOM BOMHBEI. B nene SmaimuTer
BepxoBabii cyn CoenmHenHbIX IllTaTOB mam yTBEepAMTENBHBIM OTBET HAa BONPOC O TOM, HajJararoT
M 3aKOHBI BOWHBI OOS3aHHOCTH Ha apMEMCKOro KOMaHOHpa IMPUHMUMAThL TaKHE COOTBETCTBYIOIIIHME
MeEPBI B paMKaX CBOMX IIOJHOMOYHM, KOTODPBIE IIO3BOJSUIM OBl €My KOHTPOJHPOBATH ITOTYMHEHHBIX

43/ Komsenmus (IV) o 3akoHax m 0OBIYasX CYXOIlyTHOM BOWMHBI, moxgmucaHHas B laare
18 oxta6ps 1907 roma, craths 1 mpuiaraeMelx HopMm, Bevans, vol. |, p. 631.

44/  JloTONHWTENBHBIM TPOTOKON K 2KeHeBcKMM KoHBeHIMAM oT 12 asrycra 1949 ropa,
KacafoIIuics 3allUThl KEePTB MEXIYHAPOIHBIX BOOPYKEHHBIX KOHMIWKTOB [ maiee - JOMOTHUTEIHHBIN
npotokox ], crates 43, 8 wriona 1977 roma, United Nations Treaty Series , vol. 1125,

p. 3; u JlomoNHUTENBbHBIN IIPOTOKON K 2KeHeBCKMM KOHBeHIMSM oT 12 aBrycra 1949 ropa,
KacafolIuics 3allUThl KEePTB W MEXKIYHAPOJHBIX BOOPYKEHHBIX KOHQJIMKTOB [ maiee -
IomnomHUTENbHBIN TIpOoTOKO ], crates 1, 8 wrons 1977 roma, United Nations Treaty
Series , vol. 1125, p. 609.
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€My BOEHHOCIYXKAIIlUX WM IIPEISITCTBOBATH COBEPIICHHI0O WUMHU JESHHN B HapylleHUE 3aKOHOB
BowHEI.  CyI IOCTAaHOBHJI, UYTO TeHepad SIMamInTa HeceT YTrOJIOBHYIO OTBETCTBEHHOCTH B CBSI3H C
T€M, YTO OH He NUpPHWHSI Takux mep 45/. AHaJIOTMYHBEIM 00pa30M BOEHHBIM TPUOYHAI
Coenmunennpix IlITaToB B JHejle BEpXOBHOIO KOMAaHIOBAaHWS I'epMaHWM 3asBHJI, 4YTO "B
COOTBETCTBUM C OCHOBHBIMH IPHHIIMIIAMH KOMAHIHBIX ITOJHOMOYHUM U OTBETCTBEHHOCTH OMDHIIED,
KOTOPBI 0€3yJacTHO HAONIOJAET 3a COBEPIIEHHWEM €ro IONYMHEHHBIM IIPECTYIIHOIO IIPHKAa3a €ro
HAYaJbHUKOB, O IIPECTYIIHOM XapaKTepe KaKOBOI'O €My H3BECTHO, HAapyIIaeT MOpalIbHBIE
00s13aTeNIbCTBA 110 MEXIYHAapOSHOMY IIpaBy. B maHHOMYy cilyyae OH HE MOXKET CUMTATh Ce0s
OCBOOOKJIEHHBIM OT MEXKIyHapOIHOW OTBeTCTBeHHOCTH 46 /. Kpome Toro, B xoge

CyIeOHOro pa30MpaTelbcTBa IO ey 3allOKHMKOB BOeHHBIM TpuOyHan CoenmHeHHBIX IllTatos
KOHCTATHUPOBAJI, YTO " KOMAHIYIOIINHA KOPIIYCOM JOJKEH HECTH OTBETCTBEHHOCTL 3a IEHCTBHUS
MOMYMHEHHBIX €My KOMAaHIWPOB IIPH BHINONHEHMM MMM €ro IIPUKA30B M 3a JIEWCTBHUS, O KOTOPBIX
KOMaHJIYIOIIUA KOPIYyCOM 3HAJ WM JOJKEeH ObuLl 3HaTh' 47 /. Co cBOEll CTOPOHBI

TOXKUIACKMI TPUOYHAN IIOCTAHOBWJI, YTO B OOSI3aHHOCTH BCEX HAJEIECHHBIX OIPENEIeHHON
OTBETCTBEHHOCTBIO JIHI] BXOIMT OOecIleueHMe HaIJIeXKalllero OOpallleHHs C BOEHHOIJIEHHLIMHU U
MPeOTBPAIllEHNEe KECTOKOro obpaiieHus ¢ Humu 48/.

3) JIno HeceT YrOJOBHYIO OTBETCTBEHHOCTH 3a O€3IeWCTBHE JUIIL B TOM Clly4ae, €eciu
CYILIECTBYET IIpaBOBas OOS3aHHOCTh IENCTBOBATh M HEBBIIOJIHEHHME DTOTO OOS3aTEIbCTBA IIPUBOTUT
K mpectymienuio. OOS3aHHOCT, KOMaHIWPOB, Kacalollasicss HaOMIONEeHUS 3a ITOBENEHHEM MX
MOMUYMHEHHBIX, H3jJaraeTcs B cTaThe 87 JIOMONHUTEIHLHOTO IPOTOKOJa |. B »Tol craTthe
VKa3bIBAETCS, YTO apMENCKMI KOMaHIWp OOsI3aH IIPedOTBpaIlaTh M IIPECeKaTh HaPYIIEHUS
MEKIYHApOIHOTO TYMAaHUTAPHOI'O IIpaBa CO CTOPOHBLI CBOUX IIOMYMHEHHBIX. B ®TOM CcTaThe TakKKe
VKa3bIBAETCS, YTO apMENCKMH KOMAaHIWp OOs3aH, B Cclydae HEOOXOIMMOCTH, BO30YXKIATh
MUCHUIIMHAPHBIE WM YTOJOBHBIE NIPECIEIOBAHUS IIPOTHB BO3MOKHBIX HAPYIIUTEJIEH, SBIISIOIIMXCS
€ro MONYMHEHHBIMHM. IIpWHIUN JIMYHOM YTOJOBHOM OTBETCTBEHHOCTH, B COOTBETCTBHUHM C KOTOPBIM
apMeNCKUN KOMAaHIWDP HECET OTBETCTBEHHOCTh 3a HENPUHSITHE Mep IJIS IIPeJOTBpAIleHUs WU
MpeceYyeHns HEe3aKOHHOTO IOBEIEHUS CBOWX MOMYMHEHHBIX, HOIXPOOHO paccMaTpHUBAETCS B

cratbe 86 JlONMOTHUTENIHLHOIO MHpOTOKOda |. DTOT OPHUHIUI TaKXKe COMIEPKHUTCSI B yCTaBax
MeXXIyHAaPOIHBIX YIOMOBHBIX TpHOyHasoB 1o ObIBiert FOrocmaBum (craths 7) u Pyanme

(craTps 6).

4) B crathe 6 momTBepKmaeTCs IMPHHINI JHYHOM YTrOJIOBHOM OTBETCTBEHHOCTH BBIIIECTOSIIIETO
IOJKHOCTHOI'O JIMIIA, HECYIIEr0 OTBETCTBEHHOCTh 34 IIPECTYILIEHHWE IPOTHB MHUpa M 0OE€30HaCHOCTH
YeJIOBEYECTBA, COBEPIIIEHHOE €ro IOMYMHEHHBIM, €CIH COOTBETCTBYIOIIME YCIOBHUS OTBEYAIOT
OIIpelleIeHHbIM KPUTEPHUSAM. TeKCT ®TOM CTaThbH OCHOBAaH Ha TPeX IOroBOpaX, YIOMSHYTBIX B
mpenpigyiieM OyHKTe.  CTaThs HAaYMHAETCS CCBUIKOM HAa TO, YTO (hakKT COBEPIIEHUS

45/ Cwm. Law Reports of Trials of War Criminals, (15- TomHOE u3maHme,
noarotoBieHHoe Kommccmern Opranmsanun OObenIWHEHHBIX Hallmii MO0 BOESHHBIM IIPECTYIICHUSIM)
(London, H.M. Stationary Office, 1947-1949) vol. IV, p. 43; United States

Reports  (Washington, D.C.), vol. 327 (1947), pp. 14-15.
46/ Law Reports of Trials ..., vol. XIl, p. 75.
47/ Cwm. Trials of War Criminals before the Nuremberg Military Tribunals
under Control Council Law No. 10 (Nuremberg, October 1946-April 1949) (15- TOMHOE
n3ganne) (Washington, D.C., U.S. Government Printing Office, 1949-1953), case No.
7, vol. XI, p. 1303.
48/ Law Reports of Trials ..., vol. XV, p. 73.
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MPECTYIICHUS. IOAYMHEHHBIM HE OCBOOOKIAET BBIIIECTOSIINX MTOMXKHOCTHBIX IIMI[ OT HX
OTBETCTBEHHOCTH 34 Y4YacCTHE B COBEpIIEHHH MpPEeCTYIUIeHHS. B HelW mpu3HAeTcs, 4UTO
TMOJUMHEHHBIN HECEeT YTOJNIOBHYIO OTBETCTBEHHOCTh 3a CBOE IIPSIMOE YYacTHE B IIPECTYITHOM IeSTHUU
0 CMEICTY CTaTbM 2. B Hell majee yKa3bIBaeTCd, 4YTO yYacCTHE IONYMHEHHOTO B COBEPIIECHUN
MPECTYIICHUSI HE OCBOOOXKTAET BBIIIECTOSINUX MTOJNKHOCTHBIX JHI[ OT KaKOH- JU00 YTOJOBHOM
OTBETCTBEHHOCTH, KOTOPYIO OHHM MOTYT HECTH BCIIEICTBHE HEBBLIITOJHEHUS CBOEN OOS3aHHOCTH IIO
MIPEIOTBPAIICHUIO HIXM IIPECEYSHUIO TAaHHOTO IpecTyILuieHus. OOS3aHHOCTH BBIIIECTOSIIETO
IIOJIKHOCTHOTO JIMIA IO IIPECEUYeHUI0 HE3aKOHHOTO IIOBEIIEHHMS] CBOMX IIOMYMHEHHBIX BKJIIOYAET
00SI13aHHOCTh, IIPX HEOOXOOWMOCTH, BO30YXIATh OMCIUILUIMHADHOE WM YLOJIOBHOE IIpeclielOBaHUE
B OTHONICHUHM IIPEAIIOIAaraeMOr0 HapyIIUTEeNs.  YTOJIOBHAS OTBETCTBEHHOCTH BBIIIECTOSIIECTO
IOJKHOCTHOI'O JIHIIA B CBSI3M C HEBBIOJIHEHHEM OOS3aHHOCTH II0 HAaKa3aHWIO IOTYMHEHHOTIO,
3aMEIIaHHOTO B COBEPIIIEHUNW HE3aKOHHOIO HesSHHUS, 4YeTKO IIPU3HAeTCSI B yCTaBaX MeEKIYHAapOIHBIX
YrOJOBHBIX TpuOyHaaoB mo OniBlmert IOrociaBum u Pyanme. IIpMHIWIO ITWYHOM YrOJOBHOM
OTBETCTBEHHOCTH BBIIIECTOSINErO0 JTOJIKHOCTHOTO JHIIA TPUMEHSETCS JHIIh 110 OTHOIIEHUIO K
TMOBEICHUIO ero IMOJUYMHEHHOTO0 WJIW WHBIX IIMIl, HaXOISIIUXCS IOJ ero KOoHTpoleMm. Tak,
BBIIIIECTOSIIIIEe HOJXKHOCTHOE IIMII0 HECEeT YTOJOBHYIO OTBETCTBEHHOCTh JIMIIIL B TOM ClIy4yae, KoOTma
OHO He IPUHHMAET Mep IS TPelOoTBpAIleHUs WA IpeceueHUs] He3aKOHHOIO0 MOBEIEeHUS TaKUX
VHINBUIYYMOB.  BXioyeHMe clOB " €ro BBIIIECTOSIINX HOJKHOCTHBIX JHII' YKa3bIBAE€T, YTO BDTOT
MIPUHIIAN TpPUMEHSeTCS He TOJbKO K HEMOCPeICTBEHHOMY HAaYaJbHUKY IMOIUYMHEHHOT'O0, HO U K
IPYTAM BBILIECTOSIIUM JOJXKHOCTHBIM JHIIAM B CHCTeME BOEHHOTO KOMAHIOBAaHHS HIHU B
TOCYyJapCTBEHHOM HEpapXWM NPpH HAJUUYUK COOTBETCTBYIOIMX KpuTepueB. CchIIKa Ha

" BBIIIIECTOSIIIINX JOJSKHOCTHBIX JHUIL' SBIISIETCS TOCTATOYHO IMHPOKOM MO CBOEMY OXBaTy M
BKJIIOYAET KaK apMeMCKUX KOMaHAMpPOB, TaK M JAPYTUX INIpeICTaBUTEJIEHM TIpaxkJIaHCKUX BIaCcTeH,
KOTOphIE 3aHMMAIOT aHAJIOTHYHbIE KOMAaHIHBIE TOJKHOCTH M OCYIIECTBISIOT TaKylO K€ CTeleHb
KOHTPOJISE TIO OTHOIIEHWI0O K CBOWUM MONYMHEHHBIM 49/. Kpome Toro, cceuika Ha

" IpecTyIIEHNsI IIPOTHB MHpa M O€30IIaCHOCTH 4YelIOBEUeCTBa" YKAa3bIBAET HA TO, YTO
OTBETCTBEHHOCTDb BBIIIECTOSIIEr0 JOJKHOCTHOTO JHUIA 3a HE3aKOHHOE TOBEICeHUE ero
MOJYMHEHHOTO KAacaeTcs He TOJNBKO BOCHHBIX IIPECTYIUICHWM, HO W JPYTUX IIPECTYILICHUH,
HEepevYrCIeHHbIX B 4JacTu Il.

5) B crathe 6 comepxKaTcs OBa KPHTEPHs IJIsS OIPEHeJIeHHUS TOTO, ITOJKHO JU BBIIIECTOSIIEE
IOJKHOCTHOE JIMIIO0 HECTHW YrOJOBHYIO OTBETCTBEHHOCTH 3a IIPOTHBOIPABHOE ITOBEIIEHUE
MOMUYMHEHHOr0.  Bo- mepBBIX, HAYAIbHUK MOJIKEH 3HATh WIM MMETh OCHOBAHME 3HATH O TeX
00CTOSITENILCTBAX, YTO ITOSYMHEHHBIM COBEPINAET WM HaMEPEH COBEPIINTH IIPECTYIUIEHHE.  DTOT
KPUTEPUH CBHUIETEILCTBYET O TOM, UTO BBIIIECTOSIEE TOJIKHOCTHOE JIUII0 MOXKET HUMETh MENs
rea JIJs BO3HUKHOBEHMS YTOJNIOBHOM OTBETCTBEHHOCTH B JBYX PAa3IMYHBIX CHTyalusax. B mepson
CHATYAaIlUM BBINIECTOSINEE MOJKHOCTHOE IJHMIIO0 PEalbHO 3HAeT O TOM, UTO €ro IOSYHHEHHBIN
COBEpPIIaeT WM HAMEPEH COBEPINMTH IPECTYILNIEHHWE. B B®TOM CHUTyallud OH MOKET
paccMaTpUBATBLCSI B Ka4eCTBE COYYACTHHMKA TIPECTYIJIEHHS B COOTBETCTBUM C OOIIMMH IPHUHIIMIIAMU
YIOJIOBHOTO IIpaBa, KAacCaOIIUMUCSI COYYacTUS B IIPECTYILNIEHWH. Bo BTOpPOW CUTyallud OH HWMEET B
CBOEM pAaCHOPSIKEHMH MOCTATOYHO HMHGOpPMAIIMM, KOTOpass B OOCTAHOBKE, CYIIIECTBOBABIIIEHX B TO
BpeMs, JIaeT €My OCHOBAHWS IIPUUTH K 3aKIIOYEHHWIO, YTO €r0 ITOTYMHEHHBLIE COBEPIINAIOT HIIN
HaMepeBaIOTCS COBEPIIUTh IIPECTYIUIEHHE. B ®TOM CHUTYalldM BBIIIECTOSINEE TOJKHOCTHOE JIHIIO
He oOmamaer dakTUUecKod WHbOpMalMerd O HE3aKOHHOM JesSHUM, IUIAaHUPYEMOM WIIHA

49/ " K coxXaleHWi0, WCTOPUS IOJNHA IIPUMEPOB, CBUIETEIHCTBYIOIINX O TOM, YTO WMEHHO
TPaXXTaHCKUE BIACTH OBLIM BHHOBHBI B COBEPIIECHWW BOEHHBIX IIPECTYILNICHWN; TaKUM 00pa3oM,
HeIlb3sT BCIO BWHY B3BajuBaTh JUINb Ha BoeHHBIX." Claude Pilloud et al., Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, commentary to article 86 of Additional Protocol I, p. 1010, footnote 16
(ccoutka He ykasaHa) (1987).
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OCYIIIECTBISIEMOM €ro MOTYMHEHHBIMH, HO IIPU BTOM OHO HMeEeT IOCTATOYHO COOTBETCTBYIOIIHUX
IaHHBIX OOIIEro XapakTepa, IMIO3BOJSIOININX €My IPUATH K TaKOMYy 3aKIIOYeHHIO.  BhImiecrosiiee
JIUI0, KOTOPOe TOIPOCTY HTHOPUPYEeT HHMDOPMAIIUIO, OIHO3HAYHO CBHUIETEILCTBYIOIIYIO O
BO3MOXKHOCTH COBEPINEHMS MPECTYIHOrO IESHUS €ro HMONYMHEHHBIMH, HIOIYCKAET CEPhEe3HYIO
HEOpPEeXXHOCTh, HE NPUHUMAas Mep IJs BBIIONHEHUS CBOEH OOS3aHHOCTH IO IPEHOTBPAIIEHUIO WM
MIPECEUYEHUIO TAKOrO IESTHUS, IOCKOJbKY ITaHHOE JHI0 He TPEeINpPUHUMAET PEalbHBIX YCHIUH IJIS
IIOJIYyYEeHUsT HEOOXOOMMOM HHGMOPMAIIUK, IIO3BOJISIOIIEN €My IPHUHSTh COOTBETCTBYIOIIME MEPHI.
Kak ykaspiBaeTCcs B KOMMEHTapwu K cTaThe 86 JlomomHMTEabHOrO IpOTOKONa I, " »TO He
03HAYAET, YTO KAaKOBIM CIOy4Yaill HEOPEeXXHOCTH MOXKET HOCHUTh IIPECTYHHBIA XapakTep...
HEODPEXXHOCTh JOJIKHA OBITh HACTOJIBKO CEPHE3HOM, dYTOOBI OHAa MOIVIA OBITh IIPHPaBHEHA K 3JI0MY
ymbicay” 50 /. ®pasza "uMenn OCHOBAHUS 3HATH' B35ITa U3 YCTABOB CIIEIIMATBbHBIX

TpUOYHAJIOB M JIOJKHA TOJKOBATHCS II0 CMBICAY (dpasbl "MMEIM B CBOEM paCIOPSKEHUHN
WHOOPMAIIMIO, KOTOpas OOJKHA ObLTa OBl JaTh MM BO3MOXKHOCTh IPHUTH K 3aKIIOYEHHUIO",
KOTOpasi WCIONB3yeTcs B JIOMOTHUTEILHOM IIpOTOKOIE . Komuccus pemmiaa HCIOIL30BaTh
mepByo dpasy s obeclieueHHs 0o0jee OOBEKTUBHON HMHTEPIPETALIMHA BTOrO BDIEMEHTa IIEPBOTO
KpHUTEPHSI.

6) BTopo¥ KpuTepwil IpENIoJaraeT, 4YTO BEIMIECTOSINEE MONKHOCTHOE JIMII0O HE MPUHSIIO BCEX
HEOOXOOMMBIX MeEP B paMKaxX CBOMX ITOJHOMOYMM IS IPEIyIpeXKIeHUS M IIpeceueHrs YTroJIOBHOTO
IIPECTYIJIEHUST €r0 ITONUYMHEHHOTO. B OCHOBE ®TOr0 BTOPOrO KPHUTEPHS JIEXHUT OOS3aHHOCTD
BBIIIIECTOSIIIETO MOKHOCTHOTO JMIla KOMAHIOBATH CBOMMH ITOJYMHEHHBIMH M OCYILIECTBIISATH
KOHTPOJb Hall HHUMW.  BEIIIecTosInee TOMKHOCTHOE JUIIO HECET YTOJOBHYIO OTBETCTBEHHOCTH
JWIIIL B TOM Cjy4yae, €CIIM OHO He MOTJO IPHUHSITH BCE HEOOXOMMMBIE MephI IS IPEIYIPesKTEHUS
WU TIpecedYeHMs] HE3aKOHHOTO ITOBEIEHHS CBOMX ITOOYMHEHHBIX M HE IPHHSIO TaKUX MeEp.  DTOT
BTOPOM KPHUTEPHUH IPHU3HAET, YTO MOTYT BO3HMKATH CHUTYAllM{, IIPHA KOTOPBIX apMENCKHUI
KOMaHIUp 3HAEeT WIM HMMeeT OCHOBAHMS 3HATh O HE3aKOHHOM IIOBEIEHUM CBOUX MONYMHEHHBIX, HO
IIpH ®TOM OH HE MOXKET IIPEIOTBPATUThL HIM IIpeceYb TaKoe MoBemeHme. KoMmuccus MpHUILIa K
BBIBOJY O TOM, 4YTO JJISI TOTO, YTOOBI BBIIIECTOSIIEE TOJIKHOCTHOE JIMIIO MOIJIO HECTH
OTBETCTBEHHOCTb, OHO IOJKHO MMETh IIPABOBLIE IIOJHOMOYMS IIPUHUMATh MEPHI IS
IIPEIOTBPAIEHUST WM IIPECEYEHMST IIPECTYILNIEHUS M 00amaTh MaTepHaJbHON BO3MOXKHOCTBIO
IPUHUMATh TaKue Mephl. Tak, BBIIIECTOSINEE MOMKHOCTHOE JHII0 He OYIeT HEeCTH YrOJOBHOMI
OTBETCTBEHHOCTH B CJIy4Yae HEBBIIOJHEHUS IEWCTBUS, OCYIIECTBAThH KOTOPOE HMKOMM 00pa3oM He
MIPENCTABUIOCh BO3MOKHBIM.

Cratbs 7

ObUIMAIbHBIA CTATYC M OTBETCTBEHHOCTD

OdUIUAaTBHBIA CTATyC JHIIA, COBEPIIAIOIIEr0 IPECTYIICHWE IIPOTHB MHUpa U
0e30ITaCHOCTH YEeJI0BEYeCTBa, JaXKe €CId OHO IEeHCTBOBAJIO KaK IJIaBa TOCyIapCTBa HIIH
IIPaBUTENBCTBA, HE OCBOOOXKIAET €ro OT YIOJOBHOM OTBETCTBEHHOCTH M HE SIBISIETCS
00CTOSITEICTBOM, CMSTYAIOIAM HaKa3aHUE.

KomMmeHnTapuu

1) Kaxk ykaspIBaloch B KOMMEHTApUM K CTaThe 5, IIPECTYIUIEHWS HOPOTUB MHpa U
0E30IaCHOCTH YeJ0BEYESCTBA 3aYACTYIO IIPEIyCMATPHBAIOT yYacTHE JHIl, 3aHUMAIOIIUX
TOCYIAPCTBEHHBIE IOJKHOCTH, KOTODPBIE O0JAmAIOT ITOJHOMOYMSIMH pa3pabaThIBaTh ILIAHBI WA

50/ Commentary to Additional Protocol I, p. 1012.
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IIOJUTHUKY, CBS3aHHBIE C OCYIIECTBICHHEM MOENCTBUM MCKIIOYUTEIBHOM CEPhE3HOCTH U
MacmTadbHOCTH. TakKWe NpecTYIIeHHS MIpeaycMaTpUBAIOT HAIMYWE ITOJTHOMOYMHI IS IIpUMEHEHUS
WM CAHKIIMOHUPOBAHWS IPUMEHEHMS OCHOBHBIX CPEICTB YHHMYTOXKEHHs, a TakKxKe IJIs
MOOWMIIM3AlM{ IIEPCOHAa, TPeOYyeMOTO JMJIS OCYIIECTBIEHUS STUX IIPECTYILICHHM.

T'ocygapcTBeHHOE MTOJKHOCTHOE IIMIIO, KOTOPOE€ IIaHMpPYeT TaKue IPECTYILNIEHUs, IOOYXKmaeT K HX
OCYIIECTBIECHUIO, CAHKIIMOHUPYET WX COBEPIIEHHNE WJIM OTHAET NHPUKAa3hbl O COBEPIIEHUHM TaKHUX
MPECTYIICHUI, HE TOJbKO OOECIEUYMBAET CPEICTBAa M IIEPCOHAN, TpeOyeMble IJIsI COBEPIIIEHUS
MPECTYIJIEHUsI, HO W IIPEBBIIIAET CBOU IIOJHOMOYHS, KOTOPBIMH OHO HajeleHo. IloaTomy
MOXHO IIOJaraTh, 4YTO €r0 BHHOBHOCTH IIPEBOCXOIUT BHUHY IOTYMHEHHOIO, KOTOPBIA (haKTUUECKU
COBEpIIIAET IIPECTYIHBIE HESHHsI. DBBLIO OBl CTPAaHHBIM pa3pelIaTh JMIAM, KOTOPbIE B HEKOTODPBIX
OTHOIIIEHUSIX HECYT HaMOOIBIIYI0 BHHY 3a COBEpIIeHHE IPECTYIUIEHHN, OXBaThIBaeMbIX Komekcow,
MOJIb30BAThCS CYBEPEHHTETOM TOCYIapCTBa W IPHUKPBIBATHCS HMMYHUTETOM, KOTOPHIM OHU
HANEeNSIOTCS B CHUIY 3aHMMAEMbIX HMHU IOJKHOCTEH, TeM OOllee UYTO DTU TATrdYamIlIne
MPECTYIICHUS IIIOKUPYIOT CO3HAHME YeJOBEUYECTBA, HAPYIIAIOT HEKOTOpble W3 (YHIAMEHTAILHBIX
MIPUHIINIIOB MEXIYHAPOTHOTO IpaBa M YIPOXKAIT MEXIYHAPOTHOMY MHDPY M 0€30IaCHOCTH.

2) OdunmanbHeIA CTATyC JWIlA, BKIIOYas IJIaBy TOCYyIapcTBa, He NPUHUMAETCS B pacueT B
Ka4yecTBe MIOBOJIA 3allMTHI IIPH COBEPINEHWH MPECTYINIEHUS II0 MEKIYHAPOTHOMY IIpaBy WA B
KayecTBe CMsIvarpIiero ¢dakTopa IIpH OIpPemeIeHUM COOTBETCTBYIOIIEr0 HaKa3aHWUS 3a TaKoe
npectymieHne B YcraBe HropaGeprckoro TpmOyHalla, B CTaThe / KOTOPOTO YKa3bIBAETCS:

MOoKHOCTHOE TOJOXKEHNEe MOACYIWMBIX, WX IIOJOXKEHHWE B KauecTBE IIIaB T'OCYyTapcTBa
W OTBETCTBEHHBIX YMHOBHUKOB DAa3JIMYHBIX IMPABUTEIHCTBEHHBIX BEIOMCTB HE HOJKHO
paccMaTprBaThCS KaK OCHOBAHHE K OCBOOOXKIEHHWIO OT OTBETCTBEHHOCTH WM CMSTYCHUIO
HakazaHus 51/.

3) B cooTBeTcTBMH ¢ ®THM IoJoxkKeHHMeM HIiopHOeprcKuil TpHOYHAJI OTKIOHUI CCHUIKY Ha akT
TOCYyJapCTBEHHOM BJIACTM M HUMMYHHTET, KOTOpas Oblda BBIIBUHYTA HEKOTOPHLIMHU ITOACYIWNMBIMH B
KayecTBe MCKIIIOYAIOIIEr0 BHUHY OOCTOSTENBCTBA HJIM OCHOBAHMS NI MMMYHHTETA:

YTBepkmamoch, YTO .. TaM, TIe pacCMaTpMBaeMOe IENCTBUE SIBISIOCH HEWCTBHEM,
COBEPIIIEHHBIM TOCYIAPCTBOM, TO IIMIIa, KOTOpBIE IPAKTHYECKH OCYIIECTBHIIM DTO, HE HECYT
JUYHOM OTBETCTBEHHOCTH, a CTOST IIOJ 3alllUTOM ITOKTPHHBI O CYBEPEHHOCTH TOCYHAPCTBA.
ITo muenwuto Tpubynama, [ ®TO yTBepKiaeHHe]| TONKHO OBITH OTBEPTHYTO.

IIpuHOMI MEXIYHApOSHOTO IIpaBa, KOTOPBLIA IIPH OIIPENEIEHHBIX OOCTOSITENHCTBAX
3aIIUIIAeT IPEeIACTABUTENS TOCYyIapcTBa, He MOXKET OBITh HPUMEHEH K MOeHCTBUSIM, KOTOpbIE
OCYXXJIAIOTCSI KaK TIPECTYIHBIE COTJIAacHO MEXIYHApOTHOMY IIpaBy. VM CIONHUTETN BDTUX
IEUCTBUM HE MOTYT MPHUKPLIBATHCS CBOMM IOJKHOCTHBIM IIOJOKEHHEM, UTOOBI M30e3KaTh
HaKa3aHWS B HaJIeXKaIlleM IOpPSKeE.

Camas CyIIHOCTH YcTaBa 3aKJIIOYAaeTCd B TOM, UTO OTHEIbHBIE JUIA HUMEIOT
MeXXIyHApOTHbIE 00S3aTeIhCTBA, KOTOPBIE IPEBBIIIAIOT HAIIMOHANLHBIM TOJT ITOBUHOBEHMSI,
HAJIOKEHHBIA OTHOENbHBIM TOCymapcTBoM. TOT, KTO HapyIIaeT 3aKOHBI BENEHWS BOWHBI, HeE
MO3KET OCTaThCsd Oe3HaKa3aHHBIM Ha OCHOBAHWK TOrO, UTO OH JEWCTBYET B COOTBETCTBUU C
PAaCIIOPSIKEHUSIMH TOCYHAPCTBA, €CIM TOCYHAPCTBO, MJaBasi CBOIO CAHKIIMIO Ha IIOJOOHBIE

51/ Cwm. cHOcky 19 Bbime.
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IENCTBUS, BBIXOOUT 3a IIPElellbl CBOEM KOMIIETEHIIMM, IIPEIOCTaBIsIEMON €My COIrJIacHO
MEeXJIyHapOJTHOMY TIpaBy 52/.

4) JTOIKHOCTHOE TIOJIOKEHWE IIWIa OTBEPraeTcsl B KadeCTBE BO3MOIKHOIO WCKIIOYAIOIIEr0 BUHY
OOCTOSITENIbCTBA B CBSI3M C NIPECTYIUICHUSIMHA II0 MEXAYHAPOTHOMY IpPaBy B COOTBETCTBYIOIIUX
MPABOBBIX aKTaX, MPHUHATHIX TOocie YcraBa HiopHOeprckoro TpuOyHana, BKIIOYast YCTaB
Toxkwmrickoro Tpubynama (crarest 6) 53 /, 3akon N 10 KonurtpompHoro cosera (crathst 4) w,
COBCEM HEJABHO, YCTaBbl MEXJIYHAPOJHBIX YTOJOBHBIX TPHUOYHANOB Mo ObIBIIEN FOrocmaBuu
(cratpst 7) um Pyanme (craThs 6). Henpunstre TakOT0 3aIIUTUTEIHFHOTO apryMeHTa OBbLIO
takke npmsHaHo Komwccmenn B Hriopu6Geprckux mpunnummax 54/ ( mpuaiun 1) W TPOEKTe
komekca 1954 roma 55/ ( cratesa 3).

5) CraThst 7 TOATBEP:KMAET IIPUHIIMII JHUYHON YrOJIOBHOM OTBETCTBEHHOCTH, B COOTBETCTBUH C
KOTOPBIM JIOJIKHOCTHOE IJIMIIO IIPU3HAETCS BUHOBHBIM B COBEPIIEHWM NPECTYINIEHUS IIPOTHB MHpa U
0E30IaCHOCTH YeJ0BEYECTBA BHE 3aBHCHMOCTH OT TOTO MOJKHOCTHOIO IIOJOKEHUS, KOTOPOE BTO
JHUII0 3aHUMAJI0 B MOMEHT €ro COBEpPINeHHS. TEeKCT ®TOM CTaTbM AaHAJOTHYEH COOTBETCTBYIOIINM
monoxeunnssM YcraBa HropuGeprckoro TpuOyHalla M ycTaBaM MeEXXIYHAPOIHBIX YTOJOBHBIX
TpuOyHanoB 1o ObiBiIer IOrocmasum m Pyanmme. ®pasa " gaxke ecIm OHO [EMCTBOBANIO KaK TJlaBa
rocyfapcTBa WM IIPABUTEILCTBA" IIOATBEP3KIAET IIPUMEHEHUE NIPHUHINIA, COJIEepKaIllerocs B
HACTOSIIIIEN CTaTbe, K JHWIAM, 3aHUMAIOIIMM CaMble BBICOKME IIOCTBI W IIOBTOMY OO0JagaOIAM
HAMOONBIIMMY TIOJTHOMOYHSIMH B IIJIaHe IPUHITHS PEIIEHMI.

6) CraThsd 7 WMeeT CBOEH IIEeNbI0 IPENOTBPATUTh IIOJOKEHHE, IIPH KOTOPOM IIHIIO,
COBEPIIMBIIIEE IIPECTYIUIEHNE IIPOTHB MHpa M O€30IIaCHOCTH YEIOBEYECTBA, MOTJIO OBl
HCIOJIB30BaTh CBOM OGMHUIIMAIBHBIN CTATYC B KadyeCTBE OOCTOSTEILCTBA, OCBOOOXKTAIOIIETO €ro OT
OTBETCTBEHHOCTH HWIIM IIPEJOCTABISIONIEr0 €My KaKOH- MO0 WMMYHHTET, IaXke €CId OHO
YTBEP3KIAaeT, 4YTO IEUCTBHUs, IPEICTABILIONIAE COOOM IIPECTYIHBIE OESHHs, OBLIM OCYIIECTBICHEI
BO HCIOJHEHWE ero (YHKIMOHAIBHBIX 00s3aHHOCTEM. Kak oTMmeuanoch HropHOGeprcKuMm
TpUOYHAJIOM B €r0 IIPUTOBOPE, IPHUHIUII, KOTOPBLIA IPH OIPEIEIeHHBIX OOCTOSTEIBCTBAX
3alUIIaeT IIPEICTAaBUTENIEN TOCYIapcTBa, HE IPUMEHSETCS K JEeNCTBUSIM, KOTOPEIE SBISIOTCS
MPECTYIICHUSIMU II0 MEKIYHApOOHOMY IpaBy. Tak, W0 HE MOXKET IPUKPHIBATHCS CBOUM
IOJKHOCTHBIM IIOJIOKEHMEM, 4YTOOBI M30€XKaTh OTBETCTBEHHOCTH 3a Takoe nesHWMe. Kak maiee
oTMevalnoch HOpHOEPICKMM TPHUOYHAJIOM B €ro IPHIOBOpE, MWCIONHUTEIb KaKOTO- JIH0O
MIPECTYIIEHUS] IO MEXIYHAapOTHOMY IIpaBy HE MOXKET IIPUKPLIBATHCS CBOMM JOJKHOCTHBIM
IIOJIOKEHNEM, 4YTOOBI M30eXaTh HaKa3aHMS B HajjexkalneM mopsgke. OTCyTCTBHE KaKOro- MO0
IIPOIIECCYATILHOI0 MMMYHHUTETA, B TOM YTO KacCaeTcs CymeOHOTO IIPECIIeNOBAHMS WM HaKa3aHUs B
paMKaxX COOTBETCTBYIOIIErO CYIeOHOIO pa30MpaTelbCTBa, SIBISETCS BasKHBIM IIPUHIUIIOM,
CBHIIETEILCTBYIOIINM 00 OTCYTCTBMM HMMYHMTETa B I€JOM HIMA HCKIIOYAIOIIETO BUHY
obcrosiTenbcTBa 56/. IlapamokcalbHON MPENCTABISIETCS CHUTYallMs, KOIma JHIA JIHIIAIN Obl

52/ HropubGeprckuit mpuroop, crp. 368-369.

53/ Cwm. cHOcKy 19 BbImIe.

54/ Cwm. cHOCKy 22 BbIIIe.

55/ Cwm. cHOCKy 23 BbIIIe.

56/ Cyne6HOE pa3bUpaTeNbCTBO B MEXKAYHAPOTHOM YTOJOBHOM CyAE IIPEICTABISIIO OBl COOOM
IpuUMep KBUHTHCCEHIIMM COOTBETCTBYIOIIETO CyAeOHOr0 pa3OMpaTebcTBa, B paMKaX KOTOPOrO JIAIO HE

MOTJIO OBI TPUKPHIBATHCS (DaKTUUECKUM WIIM IPOIECCYIbHBIM HMMYHHTETOM Ha OCHOBE CBOEro
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BO3BMOZKHOCTHU HCIIOJIB30BATH CBOC HTOJI2KHOCTHOC IIOJIO2KECHUE IJIsA OCBO60}KJIGHI/DI oT
OTBETCTBECHHOCTHU 3a COBCPIICHMHEC IIPCCTYILIICHUA JHIIb IJISI TOTO, YTOOBI pa3pClInuTh €My
HCIOJIB30BATh DTU K€ OOCTOSTENhCTBA JJIsL n30exKaHusI TOCJIEICTBUN TaKOW OTBETCTBEHHOCTH.

7) Komuccuss mpuiiia K BBIBOOAY O TOM, YTO C YYeTOM OCOOOI OTBETCTBEHHOCTH JHIIA,
3aHMMAIOIIET0 TAaKOE IIOJIOXKEHHE, OBLIO OBl HEIEIeCOO0Pa3HbLIM pPacCMaTpPUBATh €ro OQUIIMaIbHBIN
CTaTyC B KAauyecTBe CMSTrYarolnero ¢akTopa IpH Ha3HAUYEHHWU HaKa3aHUS 3a IPECTYILIEHUS,
oxBaTbiBaeMble KomekcoMm. IlodTOMy B HACTOSIIEN CTaThe YETKO YKa3bIBaeTCsI Ha TO, YTO
ODUIMATLHBIA CTATYC HE SIBISIETCS OOCTOSITENLCTBOM, CMSTYAlOIINM HakazaHue. OdHuIMaIbHbIN
CTaTyC TOrO WM WHOTO JIMIla HE YYUTBHIBAETCS B KAYeCTBE CMSTYAIOMIEro ¢akTopa IIpu
OIpeNeIeHNN COOTBETCTBYIOIIEr0 HaKa3aHWS 3a IIPECTYIICHHE II0 MEXIYHapOIHOMY IIpaBy B H
OOJIBIIIMHCTBE COOTBETCTBYIOIIMX IIPABOBBIX aKTOB, BKIII0OYass Ycras HropHOeprckoro TpuOyHalna,
3akoH N 10 KOHTpOIBRHOrO cOBETa M YCTaBbl MEXAYHAPOTHBLIX YIOJOBHBIX TPHUOYHAJIOB.  YCTaB
Toxkuiickoro TpuOyHajaa SIBISIETCS €NUHCTBEHHBIM IIPABOBBIM aKTOM, TJ€ TOBOPHUTCS O
BO3MOXKHOCTH y4YeTa ITOJKHOCTHOTO IIOJIOXKEHHS B KAuyeCTBE CMSIYarolero ¢akTopa, KOIma 5TO
IUKTYETCS HHTEPECAMH IIPaBOCYIUS.

CraTtps 8

YcTaHOBIEHNE FOPUCIUKIINHI

Be3 ymepba nias IOpUCIUKIIAM MEXIYHAPOTHOTO YTOJOBHOTO CyIda KasKiIoe
roCyIapCcTBO- YYACTHAK NPHUHUMAET TaKWe MepbI, KOTOPbIE MOTYT OBITH HEOOXOMUMEI, IJIS
YCTAHOBIIEHUSI CBOEW IOPHCIWUKIVKM B OTHOIIEHWMW NPECTYINIEHUM, IIPEIyCMOTPEHHBIX B
crathax 17, 18, 19 wu 20, He3aBUCHMMO OT TOrO, TIle W KeM OBLIM COBEpIIEHBI BTHU
npectymiaeHus.  FOpucOuKIuerr B OTHOIIEHUM IPECTYIIEHHUS, O KOTOPOM TOBOPHUTCS B
crathe 16, oOmagaeT MeXIyHAapOXHBIA YrONOBHBIM cyn. OIHAKO TOCyIapcTBY, O KOTOPOM
TOBOPHUTCS B CTaThe 16, He MPEMmSTCTBYETCS CYIWUTh CBOMX TpakJgaH 3a IIPECTYIUIEHHE,
OpPEeIyCMOTPEHHOE B DTOM CTaThe.

KomMmMmenTapun

1) Crathst 8 - »TO IepBas W3 CEPUH CTAaTe B YacTH |, TOCBSIIEHHBIX IPOIENYPHBIM U
IOPUCIMKIIMOHHBIM BOIPOCAM OCYIIIeCTBIIEHUST HacTosiero Komekca. B »Toit c¢Bs3m B craThe 8
paccMaTpHUBAETCS B IIPEIBAPUTEIBHOM IIOPSJIKE YCTAHOBIIEHHE IOPHCOUKIINK Cyda JIJIS peIleHUS
BOIIpOCa 00 OTBETCTBEHHOCTH M, B COOTBETCTBYIOIIMX CIIydasiX, HaKa3aHWsS JHIa 3a
OpEeCTYIUIEHE, OXBaThIBaeMoOe HacTosdmmM KomekcoM, NOyTeM IIpHMEHEHHUS IIPUHIINIIA JITAIHOM
YTOJIOBHOM OTBETCTBEHHOCTH W HaKa3aHWs, W3JIOXKEHHOTO B CTaThbIX 2 W 7 YacTu |, B CBSI3H C
OIIpedelIEHUSIMI TPECTYIUICHUH, CcoAepKaluMu B cTaThsiax 16-20 wactu |l.

2) B cratbe 8 ycTaHOBIIEHO JBa pa3lelbHBIX IOPUCAUKIIMOHHBIX peXXUMa.  OIMH IJIS
MPECTYIUICHUN, IPEIyCMOTPEHHBIX CTaThsaMHu 17-20, © JOpyrom IS IPeCTYILIEHUS,
OpeaycCMOTpeHHOTO cTaTherl 16.  IlepBBIM peXXuM IIpeIyCMaTpPHUBAET KOHKYPUPYIOIIYIO
IOPUCIMKIINIO HAIIMOHANLHBEIX CYIOB W MEXIYHAPOTHOIO YTOJIOBHOIO Cyda IS IIPECTYIUICHMI,
OpEeIyCMOTPEHHBIX cTaThiMu 17-20, a WMEHHO. TeHOLHMJa, MOPECTYIUICHUN IIPOTUB
YEIIOBEYHOCTH, IIPECTYILNIEHUH IpOTHUB IepcoHana Oprammsanun OObenuHeHHBIX Hanwi u
CBS3aHHOIO C HEW HEepcoHAala M BOEHHBIX IPECTYIIEHHH. BTOpoll pexXuM IIpeaycMaTpuBaeT
HCKIIOYUTEIbHYIO IOPUCIUKIIAIO0 MEKIYHAPOTHOTO YrOJOBHOTO CyJa B OTHOINEHWHW MIPECTYINICHUS

oHIIMAIBHOTO CTaTyca, C TeM YTOOBI M30eXKaTh CydeOHOTO IIpeciaeNOBaHMs M HaKa3aHHS.
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arpeccun, IIPeIyCMOTPEHHOrO cTaThell 16, ¢ OZHMM OrpaHMYEHHBLIM HU3BATHEM. Komuccus
pemniaa n30paTh KOMOMHMPOBAHHBIA IIOOXOJ K OCYIIECTBIEHMIO HacTosiero Komekca Ha OCHOBe
KOHKYDHUDYIOIIEN IOPUCTUKIMU HAIIMOHAILHBIX CYIOB M MEXIYHAPOIHOIO YIOJOBHOTO Cyma IJs
NPECTYIUIEHU, OXBAaThIBAeMBLIX KOIEKCOM, 3a HCKIIOYEHHEM IIPECTYILUIEHMS Aarpecchy, KakK B5TO
00CyKIaeTcs HIXKE.

3) CeromHsi, B KOHIe XX CTOJETHS, MHUD IIO- IIPeKXKHEMY CJIUIIKOM YacTO CTAHOBUTCS
CBUIETENIEM CaMBIX CEPbE3HBIX NPECTYIJIEHUH, BBI3BIBAIOIINX 03a00YEHHOCTh BCETO
MEXIYHAPOMHOTO COOOIIECTBA, BKIIOYAas IEHOLMI, HPECTYILIEHUS IIPOTHUB YEIOBEYHOCTH,
IIpeCTyIIeHUsT TpoTUB IepcoHana Opraummsamum OObeguHEeHHBIX Hanwmii W CBSI3aHHOTO C HEH
nmepcoHajla W BOCHHBIE IIPeCTYIUIeHWs. 3a Bpems, IpoIIeillee IIOCIe BTOPOM MHUPOBOM BOMHEI,
roCyJapcTBa IIPUHSIIN DS MHOIOCTOPOHHMX KOHBEHIMM B CTPEMIIEHHM HATh OTIOD ®THUM HamOoJlee
cephe3HBIM IIpecTyInieHusSM. COOTBETCTBYIOIIME KOHBEHIUM - II0 KpaWHEW Mepe YacTHYHO -
OIMPAIOTCS Ha HAIMOHAIIBHYIO IOPHCIUKIIIO IS IIpeclefoBaHUS W HaKa3aHUS IIpaBOHAPYIIHTEIEHN
(mampumep, KouBenmus 1948 roma o mpemympexkjeHWM MpPECTYILUIEHWS TEHOIMIA W HaKa3aHWM 3a
Hero [ mmeHyemass Huxe KoHBeHImen mpotwB TeHouwmal, ctathsa VI 57 /; 2Kenesckue
koHBeHIMU 1949 roma o 3ammTe XepTB BOWHBI ( 2KeHeBcKasi KOHBEHIMSI 00 YIYYIIIEHUH YYIaCTH
PaHEHBIX U OOJBHBIX B IEHCTBYIOIIUX apMusx [ muMmeHyeMas Huxke 2KeHeBCKOW KOHBeHImen ],
cratbst 49 58/, 2KeneBckass KOHBEHIIMS OO0 YIVUIIIEHHM YYaCTH pPaHEHBIX, OOJBHBIX U JIIHII,
MIOTEPIEBINNX KOPaOIEeKPYIIIEHNe, W3 COCTaBa BOOPY:KEHHBIX CHJI Ha MOpe [ UMeHyemasl HUXKeE
2Kenerckoit koupeHmuewn ], cratbs 50 59/, 2KeHeBckass KOHBEHIIMS 00 OOpAaIlleHUH C
BOEHHOIUIEHHbIMU | nMeHyeMas Huxke 2KeHeBckow kouBeHimu 1], craths 129 60/;

u 2KeHeBckasi KOHBEHIIMSI O 3alllUTe TI'PAaXKITAHCKOTO HACEJEHUS BO BPEMSI BOWHBI | MMeHyeMasi
Huxe 2KeneBckou KouBeHumew V], craths 146 61/; MexxnyHaponHass KOHBEHIIHS

1973 roma O TIpecevYeHWM TMPECTYIUICHWS amapTeWja W HaKa3aHWW 3a Hero [ mMmeHyemas B
naitpHewmeM KoHBeHIMeW TPOTHB amaprewnal, cTathsd V 62/, u KonBennusa 1994 roma o
6e3omacHocTy mepconana Opranmsanuu OObeIMHEHHBIX Hanuit m CBSI3aHHOTO C HeW mepcoHata, craThs 14) 63 /.

4) EcTh TONBKO JBE KOHBEHIWM, KOTOPBIE IIPSIMO IIPEAYCMATPHUBAIOT BO3MOZKHOCTH
MpecaeaoBaHusT W HaKa3aHWS IIPaBOHAPYIIUTENEN MEKIYHAPOIHBIM YTOJNOBHBIM CYIOM, a HMEHHO:
Konsennust mpotus renonuma (crates VI) 64 / w KoHBeHIms NmpoTUB amapTewjua

(craths V) 65 /. OIHAKO STH KOHBEHIMH TaK3Ke OCTABIISIOT OIPENEICHHYIO pPONb IJIS
HAIlMOHAILHBIX CYIOB B Jelle IIpeclIeNOBaHMS W HaKa3aHUS IIPAaBOHAPYIIUTEIIEN, IOIyCcKas

57/ United Nations, Treaty Series, vol. 78, p. 277.

58/ lbid ., vol. 75, p. 31.

59/ 1lbid ., vol. 75, p. 85.

60/ 1lbid ., vol. 75, p. 135.

61/ 1lbid ., vol. 75, p. 287.

62/ Pesomrommst 3068 (XXVIII) T'enepanpHon AccamOiled, IIPHIOKEHHE.
63/ Pesomrommst 49/59 T'enepambHOM AccamOied, TIPHIOXKCHUE.

64/ United Nations, Treaty Series, vol. 78, p. 277.

65/ Pesomrommmst 3068 (XXVIII), T'enepanpHon AccamOiled, IIPHIOKEHHE.

- 52 -



KOHKYPHDYIOIIIYIO, a He HCKIIOYMTEIbHYIO0 IOPUCTUKINIO MEXIYHAPOOHOIO Cyda. B HemaBHO
pa3spabOTaHHOM IIPOEKTE yCTaBa MEXKIYHAPOIHOIO YrOJIOBHOIO cyma Komuccums TakKe OCTaHOBHIIA
CBOM BBIOOD Ha MEKIYHAPOIHOM YTOJOBHOM CyI€ C KOHKYDHUDYIOIIEH IOPUCHUKIIMEN, KOTOpas
IOTOJHSITIa Obl, a He TMOAMEHsIa COGOW IOPHCIVKIINIO HAIIMOHAIBHBIX CyInoB 66/.

AHaJIOTUYHBIM 00pa30M YCTaBbl MEXIAYHAPOMHBLIX YIOJOBHBIX TPHUOYHAIOB IIO OBIBIIEH
Orocnasum 67/ wu Pyanme 68/ mnpemycMaTpuBalOT KOHKYPUDPYIOIIYIO FOPUCTUAKIIUIO
MEXIYHAPOMHBIX TPUOYHAIOB M HAIIMOHANBHBIX CYHOB. TakumM 00pa3oM, MeXIYHapOIHOE
COOOIIECTBO IPU3HANO 3a MEXIYHAPOTHBEIM YTOJNIOBHBIM CYIOM BasKHYIO POJb B Jele
OCYILIECTBICHUSI MEXIYHAPOIHOI'O0 YrOJOBHOTO IIpaBa IIPM ONTHOBPEMEHHOM IIPHU3HAHUU
COXPaHSIOIIETOCST 3HAYEHMs HAIIMOHAJILHBIX CYJIOB B ®TOM oOjactu. Ha mpakThke
MEXKIYHAPOTHBIM YTOJNOBHBIM CYH B CYIIIHOCTA OBLI OBl HE B COCTOSHHM B OIMHOYKY IIPECIIeIOBATH
W HaAKa3bIBATh OECUYMCIIEHHOE YKCJIO IIMI[, OTBETCTBEHHBIX 3a IPECTYILUIEHHS II0 MEXIYHAPOITHOMY
IpaBy, HE TOJbKO H3- 32 MHOTOYMCIEHHOCTH TaKWX IIPECTYILNIEHHMH B IMOCIEIHME TOmbl, HO U IIO
MpPUYMHE TOTO, YTO TaKHWe MPECTYINIEHWS 3a4YacTyI0 COBEPINAIOTCS B paMKaxX OOINEro IjIaHa WK
MOJUTUKHY, COIPSKEHHBIX C yYaCTHEM 3HAYUTENLHOIO KOJHYECTBA JUI[ B CHUCTEMATHYECKUX HIIN
MACCOBBIX MPECTYIHBIX AESHUSX IIPOTHB OYEHb MHOTHUX SKEPTB.

5) Kommccust cumrana, uto miasg »dEGEKTHBHOTO OCYIIeCcTBIeHHMsS HacTosero Komekca
TpeOyeTcss KOMOMHUPOBAHHBINA ITOAXON K IOPHUCAUKIIMH, OCHOBAHHBIM HA CAMOM IIIHMPOKOIN
IOPUCOUKIINKA HAIlMOHANBHBIX CYIOB BKYIE C BO3MOXKHOM IOPUCIUKIIMEH MEKIYHAapOIHOI'O
yroJoBHOrO cyma. Ilo®ToMy B HACTOSIIEN CTAaThe YCTAHABIMBAETCS IPHHIIAII KOHKYPHUPYIOIIEH
IOPUCIUKIINK HAIlMOHAJIBHBIX CYJOB BCEX TOCYNAPCTB - YYaCTHHKOB HacTosiero Komekca Ha 0ase
OPUHIUNA YHUBEPCAIILHON IOPUCIUKIINK W IOPUCAMKINYN MEXIYHAPOJTHOIO YrOJOBHOTO CyJa B
OTHOIIEHUM IIPECTYILIIEHUI, IIPEAYCMOTPEHHBIX cTaThaMu 17-20 wactm |l DTOT TOIXOJ
MIPM3HAET, C OMHOM CTOPOHBI, YTO HA JAHHOM OTalle Pa3BUTHS MEKIYHAPOIHOIO COOOIIECTBa
KaKoro- 100 IOCTOSTHHOTO MEXIYHAapOISHOIO YIOJIOBHOTO Cylda IIOKa €Ille HEeT W, C APYrou
CTOpOHBI, 4TO I'eHepalbHas AccamM0bjiess HeITaBHO IIOCTAHOBHIIA CO3BATh IIOATOTOBUTEILHBIA KOMUTET
IUISE TIPOJOJIKEHUs] paboThl HaJ IIPOEKTOM yCTaBa ITOCTOSHHOIO Cyha, pa3paboTaHHBIM
Komuccueir 69/.

6) IlepBoe moiOXXKeHMe CTAaThU 8 yCTaHABIMBAeT IPUHIIUII KOHKYPHUDPYIOIIEH IOPUCTUKITNU
HAITMOHAJTBHBIX CYIOB TOCYIAPCTB - YYacTHHKOB Komekca W MeXIyHapOITHOTO YrOJOBHOTO Cyma B
OTHOIIIEHNU IIPEeCTYIUICHUN, IMIPeaycCMOTpPeHHBIX cTaThsaMu 17-20 wactu |l. Yto xacaeTcs
IOPUCTUKIINY HAITMOHAJIBLHOTO Cyla, TO IEPBOE TIOJNIOXKEHHWE HACTOSIIEH CTATBH TECHO CBSI3aHO CO
cTaThern 9, KOTOpasl yCTaHABIMBAET O00S3aTENbCTBO TIOCYIApPCTBA- YYACTHHMKA BBINABATH WU

66/ Cwm. mpeamOynmy mpoekTa ycraBa, mokymeHT A/49/10, crp. 23.

67/ Ycrae MexnayHapogHOro TpHOyHalla st CyZeGHOrO MpPeCcielOBaHUs IUI, OTBETCTBEHHBIX
3a Cepbe3Hble HAPYIIEHWS MEXIYHAPOIHOTO T'YMAaHHTAPHOTO IIpaBa, COBEPIIEHHBIE HA TEPPUTOPHUM
onBiier IOrocmaBum ¢ 1991 roma [ mamee - YcraB MeXIYyHApOJHOTO YTOJOBHOTO TPHUOYHANIA IIO
opBier IOrocmaBum], ctaThsd 9, moxkymeHT S/25704.

68/ YcraB MexXIayHapOZHOTO YTOIOBHOTO TpPHMOYHama AN CyHeOHOrO IIPECIEeIOBAHWS JIWII,
OTBETCTBEHHBIX 3a TEHOIMI M APYIHe Cepbe3Hble HAapYIIEeHWS MEXIYHAPOTHOTO TYMaHHUTAPHOTO IIpaBa,
COBEpINIEHHBIE HA TEPPUTOPHUM PyaHnbI, W rpakjgaH PyaHIbpI, OTBETCTBEHHBIX 3a TE€HOLWI M IPYIHe
MomOOHbIE HApPYIIEHUs, COBEpIIEHHBIE HA TEPPUTOPHH COCETHMX TOCYIapCTB, B Iepuonm ¢ 1 sHBaps
1994 rtoma mo 30 nekabps 1994 rtoma [ee YcraB MexmyHapomHOro TpuOyHaja mo PyaHme],
pesomortust 955 (1994) Cosera BesomacHocTH.

69/ Pesomronmst 50/46 T'emepambHOM AccamOien.
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IIpeclIeloBaTh JHNIO, IIPEANONOXKUATENLHO BUHOBHOE B TAaKOM IIPECTYILNIEHHHW. B 3TOM CBA3U
IAHHOE TIOJOXKEHHE IPU3BAHO JATh TOCYIAapCTBY MECTOHAXOXKIEHMS IOLO3PEBAEMOIO0 BO3MOIKHOCTH
BBLIIIOJIHUTL CBOE 003aTEILCTBO IO BbINAYe WM IIPECIEIOBAHUIO, HM30paB BTOPOM BapHAHT
IEVCTBUM B OTHOLIEHWH NAHHOIO IJIMIA. OTOT BAPMAHT JJIS TOCYIAapCTBa MECTOHAXOXKIECHWS
3aKJIIOYAETCs B IPECIENOBAHMHU ITAHHOTO JIHMIA CBOMMHU KOMIIETEHTHBIMU HAIIMOHAILHBIMU BIACTIMU
B HaUMOHAILHOM cyge. OH HMEET CMBICH TOJLKO IIOCTOIBKY, IIOCKOJBKY CYIBI TOCYIapcTBa
MECTOHAXOXKIEHUs 007aJal0T HEOOXOIMMOM IOPUCIMKIIMEN B OTHOIIEHUU IIPECTYILICHUM,
MPENYCMOTPEHHBIX CTAaThbaIMM 17-20, UYTOOBI IIO3BOJIUTL STOMY TOCYJAPCTBY HM36paTh BapHUaHT
IpecliefoBaHus. B ciy4yae OTCYTCTBMS TAaKOM IOPUCOMKIIMUA TOCYIAapCTBO MECTOHAXOXKIEHMS OBLIO
Obl BLIHYKIEHO IaBaTh COIJIACHE HA JIO0YIO IIONYYEHHYIO MM IIPOCHOY O BBITAYe, 4YTO
IIPOTUBOPEYMIIO OBl allbTEPHATUBHOMY XapaKTepy OOs3aTelbCTBA IO BBIJAYe HIM IPECIENOBAHHUIO,
B COOTBETCTBMM C KOTOPBLIM TIOCYIAapCTBO MECTOHAXOXKIEHUS HE CBSI3aHO abCONIOTHBLIM
00513aTeILCTBOM YIOBJIETBOPATL MPOCKOY O BbIgaue. Kpome TOro, IpearnoiaraeMuli
[IpaBOHAPYIINTENb M30eraa Obl IIPECIeIOBAHMS IIPYM HEIONYUYEHHM TOCYJAPCTBOM MECTOHAXOXKIEHUS
KaKuX- 100 IpOoCckG O €ro BhIIAYe, UYTO CEPhE3HBIM O0pPA30M IIOAPEIBAIO OBl OCHOBOIIOJIATAIOIIYIO
menp npuHiua aut dedere aut judicare, a UMeHHO. obecneunTs 3¢ddEeKTUBHOE
IpecieIoBaHMe W HaKa3aHUE IIPaBOHADYIINTENEH, COXPAHMB OCTATOYHYIO IOPHUCIUKIIAIO TOCYIapCTBa
MECTOHAXOXKIEHUS IOJ03PEBAEMOTO.

7 IOpucoukuyss B OTHOIIEHWM IIPECTYIUICHUM, OXBaTbiBaeMbIX Komekcom, ompenenseTcs B
IepBOM CcjIydyae MeKIyHapOIHBIM IIPABOM M BO BTOPOM CjIydae - HAIMOHAJILHBIM IpaBoM. 4To
KacaeTcs MEXKIYHAPOMHOIO IIpaBa, TO JIIO00E TOCYZAPCTBO- YYACTHHUK BIIPABE OCYIIECTBISTH
IOPUCIUKIIAI0O B OTHOINEHWHU JHUIIA, IIPEAIONOXKMUTEILHO BHUHOBHOTO B COBEPIICHHUM IIPECTYILICHUS
M0 MeXIYHAPOTHOMY IIpaBy, WPEIyCMOTPEHHOro cTaThsiMu 17-20, KOTOpOe IIPHCYTCTBYET Ha €ro
TEPPUTOPHHU, B COOTBETCTBUM C HPHUHIUIOM " YHHUBEPCAILHOU IOPHUCIUKIIMK', IIPEIyCMOTPEHHOM B
cratbe 9. PopMyIHMpoOBKa " HE3aBHCHMMO OT TOrO, TIe M KEM OBLIM COBEPIIEHL HTH
MIPECTYIIEHUsI", MCIONbL3YETCS B IIEPBOM IOJOKEHHH HACTOSIIEH CTaTbd BO M30eKaHHWEe ITIOOBIX
COMHEHHW II0 IIOBOJY CYIIECTBOBAHUS YHHBEPCAIHLHON IOPUCIUKIIMKA B OTHOIIEHHU DTHX
OpeCTYILICHUHN.

8) Yro KacaeTcsl IpecTyIUleHWs reHommma, To Komwuccus orMeTruia, uto KOHBEHIHS O
MpENyIpeXRIeHUN IPeCTYILUIEHUsT T€HOIMIa M HakasaHuu 3a Hero (craths VI) orpaHuYuMBaeT
IOPUCIMKIIMIO HAIIMOHAILHOIO CyJa B OTHOIIEHHM STOTO IIPECTYIUIEHMS TOCyIapCTBOM, Ha
TEPPUTOPHM KOTOPOTO IIPECTYILIEHHE OBLIO COBepIIEHO. Hacrosimee II0J0KEHNE PaCIPOCTPAHSIET
IOPUCOMKIINIO HAIIMOHANLHBIX CYJOB B OTHOIIEHUM TIPECTYIJIEHHS TE€HOIMIA, INPEedyCMOTPEHHOIO B
cratbe 17, Ha Bce rocymapcrBa - ydacTHuku Komekca. Kommumccums mocumTajga IOmOOHOE
pacmpocTpaHeHre IOPUCOUKIIAYM BIIOJHE OIpPABIAHHBIM BBUIY XapaKTepa IIPeCTYIUIEHHs TeHOIIMIa
KaK TPECTYINIEHUS II0 MEKIYHapOTHOMY IIpaBy, B OTHOIIEHHH KOTOPOTO B COOTBETCTBHUU C
OOBIYHBIM IIPABOM CYIIIECTBYET YHHMBepCaJdbHas IOPUCOMKIIMS IS Te€X TOCYTApCTB, KOTOphLIE He
SIBIISTIOTCS yJyacTHHMKaMy KOHBEHIIMM W II0DTOMY He IIOAMAmAlOT IIOM, cojepsKallleecss B HEM
orpaHmyeHre. K cOXaleHHMIO, MEXIYHApOTHOE COOOIIECTBO HEOTHOKPATHO OBLIO CBUICTEIEM
Hed(hOEKTUBHOCTA OTPAHHMYEHHOTO IOPUCIUKIIMOHHOIO pEXXMMa, HPEIyCMOTPEHHOIO DTOH
KonBeHnuen s mIpecileloBaHWs M HaKa3aHWs JIMI[, OTBETCTBEHHLIX 3a IIPECTYILUIEHHE TeHOIIUMA,
Ha TPOTSKEHUU IIOJIyBeKa, MPOIIENINEr0 CO BpeMeHU €€ TNpPUHATHS. be3HaKa3aHHOCTh TaKHX
auI, OblIa CKOpee HOPMOM, dYeM HCKIIOUEHHEM, HECMOTPS Ha OCHOBOIIOJATAIOINME ILIEId
Konpennymu. Kpome Toro, Taxkas 0Oe3HaKa3aHHOCTEL JIMIIIajia 3allpeT Ha IIPECTYILNIEHHWE T'eHOIMa
CBOETO CHEPIKMBAIOIIEr0 IEWCTBHUS, SBISBIIErOCS BAasKHEHWIIIMM DJIEMEHTOM YrOJOBHOTO IIpaBa, W3-
3a OTCYTCTBMSI B OOIBIIMHCTBE CIIy4aeB KaKHX- JUOO pPEaTbHBLIX IIEPCIIEKTHB IIPETBOPEHMS B KU3Hb
MIPUHIIATIOB JUYHON OTBETCTBEHHOCTH ¥ HaKa3aHUS 3a JaHHOe MpecTyIieHume. Takoe
IIPUCKOPOHOE IIOJIOKEHHE Iell JHUIIL OTYACTH OOBSICHSIOCH OTCYTCTBHEM MEXIYHAPOITHOIO
YyTOJIOBHOTO TpHOyHaja, IpeaycMoTpeHHoro B crtathe VI »rowt KoHBEHIMM, KOTOpPBIM Ha IIPaKTHUKE
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HE MOT OCYIIECTBJIATh MpecliefOBaHMEe W HaKa3aHWe BCeX JIMI, OTBETCTBEHHBIX 3a IIPECTYILICHUS
TeHOIIUIa, COBEPIIIEHHbIE B PA3JIMYHOE BpPEMS U B PA3IMYHBIX MECTaX Ha MPOTSKEHUU HeTaBHEM
ucropuu. Ilo muenumio Komwmccuu, HeobxomuM O6ollee 5DGOEKTUBHBINA OPUCTUKIMOHHBIA DPEKUM,
MPU3BAHHBIN HAMOJHUTH COJEPKAHWMEM 3aIllpeT TeHOIMJa KaK OJHOTO M3 CaMbIX CEPbEe3HBIX
OPEeCTYIUIEHUN II0 MEXJAYHApOJHOMY IIpaBy, BIEKYIIETO CTOJb TParu4eckue MOCIEICTBUS s
YeJI0BEYEeCTBA M CTABSIIETO IOJ Yrpo3y MeXKIyHApOAHbIE MHUP U O€30HaCHOCTD.

9) Hacrosimee molloxkeHre MNPU3BAHO HAIOJIHHUTH CONEPKAHHMEM IIPABOMOYME TOCYIAPCTB-
VYaCTHHUKOB OCYIIECTBISTh IOPUCAUKIIMIO B OTHOIIEHUM MPECTYIJIEHHH, IPEIyCMOTPEHHBIX B
crathsix 17-20, B COOTBETCTBHM C IPHHIMIIOM YHHUBEPCAILHON IOPHUCOUKIINK, OOECIIEUYNB
Hamliexkaiee OTpaskKeHHe TaKOW IOPHCIMKIIMM B HAI[MOHAIIBHOM 3aKOHOIATENBCTBE KAasKIOIO
rocymapcrTBa- yyactuuka. DOpMYyJIHMpOBKA " IPUHMMAET TaKHE MEPBI, KOTODPBIE MOTYT OBITH
HEOOXOOMMEI', THOKO OIpEHelIsieT COOTBETCTBYIOIIEE OOS3aTENBCTBO T'OCYIapCTBa- YYACTHUKA,
IIOCKOJBKY KOHCTUTYIIMOHHBIE TPEOOBaHHWS M ApyrMe TpeOOBaHWS HAIMOHAILHOIO 3aKOHOMATEILCTBA
II0 BOIPOCAM OCYIIECTBIEHMSI YIOJOBHOM IOPUCOMUKIIMK B DPAa3HBIX TOCYHAPCTBAaX pa3iadyHbl. Takum
00pa3oM, TOCyJapCTBO- YYACTHHMK, €CIH BTO TpeOyeTcs, OO0S3aHO IPHUHSThL TaKHWE MEDHBI, KOTOPBIE
HEOOXOOMMBI IJIS TOTO, YTOOBI ITO3BOJUTHL €MY OCYIIECTBISATHL IOPUCIUKIINIO B OTHOIIEHWH
MPECTYIIECHUN, IPEIyCMOTPEHHBIX CTaThsaMH 17-20, Ha OCHOBE COOTBETCTBYIOIIUX ITOJOXKEHUN
CBOEr0 HAIIMOHAJIBHOTO 3aKOHOIATEIhCTBA.

10) Kpome TOrO, HACTOSIIEE MOJNOXKEHUE MPU3BAHO TOOYIUTH TOCYJapCTBO- YYACTHUKA MPUHSITH
JM00BIE TPOIECCYabHbIE WM MAaTEPHUATIbHbIE MEDBhI, KOTOPBIE MOTYT OBITh HEOOXOAWMEBI, YTOOBI
OHO MOTII0 3GhdOEKTUBHO OCYIIECTBISITh IOPUCIUKIINIO B KOHKPETHOM Jiejie B OTHOINECHWHU JIHUIA,
KOTOpPOE IIPEIITOIOKUTESIFHO BHHOBHO B COBEPIICHUH IIPECTYIUICHUS, IIPEIYCMOTPEHHOTO CTaThIMH
17-20 70 /. CraThsl 8 BO MHOTOM MOBTOpSIET TEKCT IIYHKTa 3 CTaThbd 2 MOJATOTOBJIEHHOTO
Kommuccuen TpoeKkTa O TIPEAyNpeXICHUN MPECTYINICHWH IPOTUB JUINIOMATUYSCKUX areHTOB U
IpYTUX IIHUI, TIOJB3YIOIIUXCS MEXIYHApOTHOM 3aIllMTOM, W HaKa3aHWM 3a HuUX. Kak ykasaHo B
myHKTe 11 KOMMEHTapus K YIOMSHYTOMY IIOJIOXKEHHUIO, IIelb 3aKII0YaeTcsd B TOM, YTOOBI

" IpeyCMOTpeTh OCYIIeCTBIeHWEe IOPUCAWKIIMA B HIMPOKOM CMBICIE, T. €. B OTHOIIEHHH Kak
MaTepHaIbHOTO0, TaK M IPOIECCYATHHOrO0 YrOJOBHOTO mpaBa. Il WMCKIIOYEHUS JTIOOBIX
BO3MOXKHBIX COMHEHUM Ha B®TOT cueT KoMmuccus MOCTAaHOBUIA BKJIIOYMUTH... KOHKPETHOE
TpeboBaHUEe, IOJOOHO TOMY, KOTOPOE€ COmepxKuUTcs B l'aarckodr m MOHpealbCKOH KOHBEHIUSX M B
PUMCKOM TpoekTe 71/, B OTHOIIEHWU YCTAHOBIEHWS IOpUcIukmuu" 72 /.

70/ B oroit cBsa3m B crathe V KOHBEHIUHE O TpenynpeXIeHWHM NPECTYIUICHHUS TeHOUWHA |
HaKa3aHWW 3a HEro roBopuTCs cienyrommee: " s BBeIeHHS B CHJIY IIOJIOKEHHWN HACTOSIIEH
Konpennuu [JoroBapuBaromuecss CTOPOHBI OOS3YIOTCS IIPOBECTH HEOOXOTUMOE 3aKOHOIATENBCTBO,
KaXJi0e B COOTBETCTBMH CO CBOEHM KOHCTHTYIIMOHHOM IIPOIEAYPON, ¥ B YACTHOCTH IIPEIYyCMOTPETH
3¢ deKTUBHbIE MeEpPhl HAKa3aHWS JIWI, BUHOBHBIX B COBEDIINEHWM TE€HONUIA W JPYTUX YIOMSHYTBIX B
cratee |l mpecrymmenmit. United Nations, Treaty Series , vol. 78, p. 277.
2KeHeBcKMEe KOHBEHIIMM O 3alllUTE€ JKEPTB BOWHBI TaKKe COAEpsKAT OOINee IOJOXKEeHWEe, B COOTBETCTBHH
C KOTOPBIM TOCYIApCTBAa- YYaCTHMKK " OepyT Ha ceOsi 00s3aTEeIbCTBO BBECTH B JIEHCTBHE
3aKOHOJATENIbCTBO, HeoOXxommmoe I obecrnedeHrus DGhGhEKTHUBHBIX YTOJOBHBIX HAKa3aHWUW MJIs JIWII,
COBEPIIUBIINX WM IIPHKA3aBIIUX COBEDIIUTH T€ WM HHBIE CEpbe3HbIe HapyIIeHHS...", 2Kenepckas
KoHBeHIus |, cratesa 49; Kenesckasg kousennus |, cratbsa 50; 2Kenesckast konBennusa lll,
cratbhst 129; 2KeneBckast xouBennusa |V, cratesa 146.

71/ ExeropHuk... 1972 rog, Tom Il, cTp. 410.

72/ Tam xe, crp. 411.
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11) [IIpusHaHWe TPWHIWIIA YHUBEPCAJTHLHOUW IOPUCIUKIIUA HAIIMOHAIBHBIX CYIOB TOCYIapCTB -
yyacTHUKOB Kopjekca B OTHOIICHWM TIPECTYIUICHHWM, IIPEIYyCMOTPEHHBIX cTaThsimu 17-20, He
HUCKJIIOYaeT BO3MOKHOCTh TMOJYYEHUS MEXXIYHAPOIHBIM YrOJOBHBIM CYJIOM IOPDUCIUKIIUA B
OTHOIIIEHNY BTHX IPECTYILUICHWN, KaK DTO BBITEKAeT W3 HAYAIBHOMW KIIay3yJIbl II€PBOTO
IIOJIOKEHNSI, B COOTBETCTBHM C KOTOPOM OHO IIpUMeHseTcs " 0e3 ymiepOa I HOPUCTUKIINA
MEXIyHAPOIHOTO YTOJOBHOTO cyma'. Bo3MoxXHas IOPUCIUKINS MEXIyHAPOTHOTO YTOJIOBHOTO Cyna
B OTHOIIIEHHUM IIPECTYILUIEHUN, MIPEeIyCMOTPEHHBIX CTaThsMu 17-20, Obula chOpMyIHpOBaHa Kak
TaKOr0 poja OrOBOPKAa BBHUIY TOTO, YTO MEXIyHapomHas IIPaBOBasl CHCTeMa €Ile He BKIIOYAET B
cebs MOTOOHOTO Cyma ¢ IOPUCOUKIIMEN B OTHOIIEHWH IIPECTYILUICHHUM, IIPEeIyCMOTPEHHBIX B
HacrosieM Komekce, Kak TaKOBOro, B OTIMYME OT MEXAYHAPOTHBIX YTOJOBHBIX TPUOYHAJIIOB II0
oniBiIert IOrocmasum m PyaHze, KOTOpbIe 00JamalOT IOPHUCIMKIIMEN B OTHOIIEHUM IIPECTYIUICHUM,
MIPEeIyCMOTPEHHBIX B WX COOTBETCTBYIOINIMX ycTaBaX. FOPUCOWUKIMS TaKWX TPUOYHAIOB
pacmpocTpaHseTcsl Ha MHOTHME W3 IMPEeCTYIUICHUN I10 MEXXIYHApOmgHOMY IIpaBy, IIpeXyCMOTpEHHBIE
vacteio |l Hacrosmero Komekca, HO He KakK Ha IIPECTYIUIEHHS IIPOTUB MHpPa U O€30MaCHOCTH
yejoeuectBa 1o Komexkcy. Takum o00pa3oMm, HAcCTOSIEe TOJOXKEHUE, Ja U CaM HACTOSIIUHN
Komekc, He NMPUMEHSIOTCS K BTUM TPUOYHAjIaM, KOTOPbIE PEraMeHTUPYIOTCS CBOUMU
COOTBETCTBYIOIIIUMH YCTaBaMU.

12) Hacrosiee MOJ0XKEHWE TPEIyCMAaTPUBAET KOHKYPUDPYIOUIYIO IOPUCAMKIIUIO MEXIYHAPOIHOTO
YTOJIOBHOTO CyJa B OTHOIIEHWH IIPECTYIUIEHWH, IPEIyCMOTPEHHBIX cTaThsaMu 17-20, B
IOIIOJHEHNEe K IOPUCOUKIIUK HAIIMOHAJIBHBIX CYIOB, IIPeIyCMOTPEHHOM IJIS DTHUX Xe
OpeCcTYIUIeHWM, ¥ TeM caMbIM yculimBaeT 3(hdeKTUBHOCTh ocylecTBiieHus Kojekca B »TOM
oTHollleHMHU. Hacrosimas cTraThsd HE YCTaHABIMBAeT OUYEPEIHOCTH MeEXKAY IOPUCIUKIIUEH
HAIIUOHAJIBHBIX CYIOB HIIM IOPUCIUKIIMEN MEXXKIYHAapOIHOIO Cyla, IIOCKOJBKY BTOT BOIIPOC,
HECOMHEHHO, OymeT pellleH B yCTaBe MEXIYHAPOMTHOIO YrOJOBHOrO cyma. Ilom TepMuHOM

" MEXIYHApOITHBLIA YIOJNIOBHBIM Cyn' IIOHMMAETCsS KOMIIETEHTHBIM, OECIPHUCTPACTHBIA H
HE3aBUCHUMBIN CyHN WIX TPHUOYHAJ, CO3TAHHBIA II0 3aKOHY B COOTBETCTBHU C IIPaBOM OOBUHSIEMOTO
OBITH CYIMMBIM TaKHUM CYIEOHBIM OPTraHOM, KOTODPBIM INIPHM3HAETCS B MEXIYHAPOIHOM IIAKTE O
TPaXXJaHCKUX W TMOJUTHYeCKuX TpaBax (myHKT 1 cratem 14). Kpome Toro, »toTr TepmuH
HEOOXOOMMO IOHHMATh KaK OO0O03HAYAIONIMM Cyl, YYPEXKIEHHBIA IIPA IOMIEPKKE MEXKIYHAPOIHOIO
COOOIIECTBA. MesKknyHapOIHBIA YrOJOBHBIA CyI CMOT ObI Dh(EKTUBHO OCYIIECTBISITDH
IOPUCIUKIINIO B OTHOIICHWMW IIPECTYILIEHWM, OXBaThIBaeMbIX KOmEKCOM, ¥ COOTBETCTBEHHO
yMeHbIIIaTh, a HE YBEIWYUBATHL Yrpo3y IS MEXIAYHAPOTHOIO MHpa M 0Oe30IacCHOCTH,
MOPOXKTAEMYI0O TAaKHUMH TPECTYIUICHUSIMM, TOIIBKO B TOM CJIydYae, €CIIM OH OYIET ITOJIb30BAThCS
IIUPOKON IOAMEPKKON MEXIYHAPOTHOrO0 cooOInecTBa. JlaHHOe IIOIOKEHME IIPeayCcMaTPUBAET
IOPUCIUKITNIO MEXIYHAPOTHOTO YTOJOBHOIO CyJa, VYPEXJISHHOrO IIPU IIMUPOKOMN ITOMJIEPKKE
MEXKIYHAPOTHOIO COOOIECTBa, He IPENNUChIBAs METOH VUpeKIeHMs IMOmOOHOTO cyma. B »rToit
csa3u Kommccust orMeTmiia, 4YTO JTAHHBIM BOIIPOC B HACTOSIIEE BpeMsl pacCMaTpHBAeTCsS B paMKax
Opragusanuu O0beIMHEHHBIX Haiuii B CBSI3M C IIPOEKTOM YCTaBa MEXXIYHApOIHOTO YIOJIOBHOTO
cyma, upuHSATEIM Kommccuen B 1994 rogy.

13) Bropoe W TpeThe IOJNOXKEHUS HACTOSIINEN CTATBM CO3MAIOT OTIEIbHBIM OPHCTUKIIAOHHBIN
pPEXHM B OTHOIIEHUW IIPECTYIUIEHHWS arpeccHH, IIPeIyCMOTPEHHOIo cTaTheW 16.  DrToT
IOPUCIMKIIMOHHBIA PEXUM IIPETyCMAaTPUBAET MCKIIOYUTEIBHYIO IOPUCIUKIIAIO0 MEKIYHAPOITHOTO
YrOJOBHOIO CyHa B OTHOIIEHWM IIPECTYIICHHWS arpecCHd C €IWHCTBEHHBIM HCKIIOUYEHHEM IS
HAIIMOHAJTLHOM IOPHUCOMKINK TOCYHApCTBA, KOTOPOE COBEPIINUIIO arpecCHio, B OTHOIIEHWH CBOMX
rpaxmad. TepMuH " MeXIYHapOTHBIA YIOJNOBHBIM Cyn' MCIONB3YETCS B OOHOM M TOM K€ CMBICIE
B IIEPBOM M BTOPOM IIOJIOKEHMSIX HACTOSIIEN CTAThH B OTHOIIEHWH IBYX pa3lellbHBIX
IOPUCTUKIIMOHHBIX PEXKUMOB IJIsS IPECTYIUIEHHM, IIPEIyCMOTPEHHBIX B cTaThsiax 17-20, B mepBOM
cIydyae W IIPECTYILIEHWS, NPeIyCMOTPEHHOro B cTaThe 16, BO BTOpoM ciydae. TakmM o6pasom,
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KpPUTEPUH B OTHOLIEHHUN MEXIYHAPOTHOI'O YIrOJOBHOIO Cyma, OOCYKIaBIIIHECS B KOHTEKCTE
MEPBOr0 IOPUCAUKIIMOHHOTO peXHMMa, B paBHOM Mepe IPUMEHMMBI K HACTOSIIEMY KOHTEKCTY.

14) Bropoe MOIOXKEHWE HACTOSINEN CTAThM YCTAHABIMBAET IIPUHINI WCKIIOYMTEILHOMN
IOPUCIUKIIMY MEXIYHAPOLHOTO YIOJOBHOTO Cyda IIPM YCTAHOBIEHWM OTBETCTBEHHOCTH W, B
COOTBETCTBYIOIIMX CIOyYasX, HAKA3aHUW JIHMI, KOTOPbIE BHUHOBHLI B COBEPIICHWH IIPECTYILICHUS
arpeccur, IIPeIyCMOTPEHHOrO B CTaThe 16, 33 eIUHCTBEHHBIM M3BITHEM, COZEPKAIIAMCS B
TPETHLEM IIONIOKEHUM HACTOSIIEN CTAThH, KOTOPOE OOCY:KIAaeTcsd HHMXKEe. DTOT IIPUHIUII
HCKIIIOYUTEIBHON IOPUCIUKIIAN SBISETCH CIEICTBHEM YHHMKAILHOIO XapaKTepa IPEeCTYILIEHUS
arpeccd B TOM CMBICJIE, YTO OTBETCTBEHHOCTL OTIEILHOIO IJIMIIA 34 yYacTHE B STOM
MIPECTYIIEHUN OIPEHEISETCS €ro y4acTHeM B JOCTATOYHO CEePhe3HOM HADPYIIEHUH 3aIlpeTa
OIPENEJIEHHOrI0 IOBEIEHNS CO CTOPOHBI TOCYIAapCTB, COJEpIKallerocs B NyHKTe 4 cTaThbu 2 YcTaBa
Opraumsanun O6beguHeHHLIX Hanmi.,  IIprcBoeHME arpeccuy TOCYJapCTBY SBISETCS YCIOBHEM
sine qua noON  BO3HUKHOBEHHWS OTBETCTBEHHOCTH OTHEILHOTO IIMIA B CBSI3U C €r0 y4YacTHEM B
MIPECTYIJIEHUU arpeccud. MHIWBHUA HE MOXKET HECTH OTBETCTBEHHOCTHL 34 BTO IIPECTYILIEHHE IIPU
OTCYTCTBHHM AarpeccHy, COBEPIIEHHON TIOCYZAPCTBOM. TakMM 00pa3oM, CyO HE MOXKET BBIHOCUTH
PEIIEHNA II0 BOIPOCY O JIMYHOHM YrOJOBHOM OTBETCTBEHHOCTH 3a ®TO IPECTyILIeHHe 0e3
PACCMOTPEHHSI B KAauyecTBE IPEIBAPUTEILHOTO BOIPOCA CYIIECTBOBAHMS AarPECCHU CO CTOPOHBI
rocymapcTBa.  BbIHeceHHME HAIMOHAILHBIM CYIOM OJHOTO TOCYZApPCTBA pPEIIEHHN II0 BOIPOCY O
TOM, HMella JU MECTO B JAHHOM CIy4ae arpeccus CO CTOPOHBI IPYroro IoCyapcTsa,
MIPOTUBOPEUYUIO ObI OCHOBOIIOJATAOIIEMY MPUHIMITY MEXIYHAPOMHOTO IpaBa par in parem
imperium non habet. Kpome TOro, OCyIIecTBIEHHME HAIIMOHAIBHBIM CYIOM TOCYIapCTBa
IODUCIMKIINM, COIPSKEHHOM C PACCMOTPEHHEM BOIIPOCA O COBEPIIEHUM arpPECCHUU APYTUM
roCyJapcTBOM, HMEIO Obl CEpbe3HblEe IMOCIEHCTBHUS NI MEXIYHAPOIHBLIX OTHOLICHWH W
MEXIYHAPOIHOIO MHpa M 0€30IaCHOCTH.

15) Tperbe MONOKEHWE HACTOSIIEHN CTATbU TMPU3HAET EIUHCTBEHHOE W3BATHE IS FOPUCIUKIIUN
HAIIMOHAJILHOTO CYJAa M3 BO BCEX OCTAIBHBLIX CIIyYasdX HCKIIOUUTENBHOM IOPUCIUKIIUN
MEKIYHAPOJHOTO YTOJIOBHOIO Cyda II0 BTOPOMY IOPUCTUKIMOHHOMY DPEXUMY IJs IPECTYIIECHUS
arpeccu. EIMHCTBEHHOE TIOCYZAPCTBO, KOTOPOE MOKET CYIMThL JIHUIO 34 IMPECTYILUIEHHE arpecCUuu
B CBOMX HAIMOHAILHBIX CyIaX II0 JAHHOMY IIOJIOXKEHHIO, - 9TO TOCYLAPCTBO, YIIOMSHYTOE B
crathbe 16, a MMEHHO TrOCYyIapCTBO, PYKOBOIWUTEIM KOTOPOIO YYACTBOBAIH B COBEPIIEHWH aKTa
arpeccur.  TOJBKO TO TOCYZAPCTBO MOXKET pEIIaTh BOIPOC OO0 OTBETCTBEHHOCTH TAKOIO
PYKOBOIUTENS 3a IPECTYIIEHHWE arpeccud 0e3 HeOOXOTMMOCTH TaK¥XKe pacCcMaTpUBaTh BOIPOC 00
arpeccMM CO CTOPOHBI APYrOro rocygapcrBa. TakuMm o06pa3oM, HAI[MOHAJIbHBIE CYIbI TAKOTrO
rocygapcTsa MOTYT IPHHMMATHL DEIIeHHE 00 OTBETCTBEHHOCTH OTHENBHOrO JIMIA 33 IIPECTYILICHHE
arpeccur Io HacrosmeMy Kolekcy WMIM Ha OCHOBAHMM TAKHX COOTBETCTBYIOIIMX ITOJOKEHUM
HAIIMOHAJILHOIO YrOJOBHOIO IIpaBa, KOTODPLIE MOILYT IEHMCTBOBATH B STOM CBA3W.  Perenue 06
OTBETCTBEHHOCTH PYKOBOIUTEIEH 3a UX yYyacTHE B COBEPIIEHUM IIPECTYIUJIEHHAS arpeccuy, IIPHUHSTOE
HAIIMOHATBHLIMU CYJAMM COOTBETCTBYIOIIErO IOCYILAPCTBA, MOXKET MMETh HACYIIIHO BaXKHOE
3HaueHWe IJIs IIpollecca HAIMOHAILHOIO IpUMHpeHHs. KpoMme TOro, OCYIIECTBIEHHE STHUM
roCyJapCcTBOM HAIIMOHAILHOM IOPUCIUKIMKA B OTHOIIEHHWM OTBETCTBEHHOCTM CBOMX TIpaxKmaH 3a
arpeccuIo He IPUBOIMIIO Obl K TAKMM HETATHUBHBIM IIOCIENCTBUAM IS MEXKIYHAPOTHBLIX
OTHOILIEHUN WIM MEXIYHADOTHOTO MHpAa M O€30IacCHOCTH, KaK OCYIIEeCTBIECHME HAIMOHAIBHOM
IOPUCIUKIINYA APYTUM TOCYZAPCTBOM IIO ®TOMY K€ BOIpPOCY. B cilyuae, eciam pa3OMpaTelbcTBO HE
OymeT OTBeYaTh HEOOXOOMMOMY CTAHIAPTY HE3aBUCUMOCTH M OECIPHCTPACTHOCTH, pPAacCMOTpEHHUE
IejJa HAIMOHAJILHBIM CyJOM He OyIeT HCKIIOYaTh IIOCIENyIollee pa3OMpaTelbcTBO B
MeXIYHApOTHOM VIOJIOBHOM cyme 0e3 yiuepba mig mpuHouma non bis in idem,
MPeIyCMOTPEHHOTO B TMYHKTE 2 a) i) cratb 12.  IIOCKONBLKY IOPHUCOMKIIMS HAIlMOHAILHOIO
Cyla B OTHOIIEHMM IIPECTYILIEHMs arpecCHM KaK OIPAaHMYEHHOE WH3BATHE M3 B HMHBIX OTHOIIEHUSX
HCKIIIOYUTEIBHON IOPUCIMKIIAY MEXIYHAPOMLHOTO YIOJOBHOIO Cylda CHOPMYIMPOBAHO B KAa4YECTBE
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d)aKy.TII)TaTI/IBHOI‘O, a He 00s3aTEIbHOrO IIOJIOZKCHHUA, KaKoe- 00 00513aTENIBCTBO rocyjgapcrBa-
y4yaCTHHUKaA, KacCarwllecCda YCTAHOBJICHUA IOPUCINKIHNHN €ro HAIIWMOHAJIIBHOIO CyJa B OTHOIIICHUN
9TOro MHIpPECTYILICHUSA II0 HACTOSIIEN CTaThe, OTCYTCTBYECT.

Cratpa 9

O0s13aTETLCTBO B OTHOIIEHMH BBITAYM WM CYIEOHOI0 IpecaeIOBaHMS

Be3s yiiepba miIsi IOPUCOIUKIIMKA MEXIYHAPOTHOI'O YIOJOBHOTO Cyma TOCYZapCcTBO-
VYACTHHMK, Ha TEPPUTOPMH KOTOPOTO OOHAPYKEHO IIMIIO, IIOJO3PEBAEMOE B COBEPIICHHHU
OTHOTO W3 IIPECTYINIEHHWH, IIpeayCMOTpeHHOro B crathe 17, 18, 19 wumm 20, BbImaeT 3TO
JAIO0 WM BO30YXKITAET IIPOTHUB HErO CyIeOHOE IIpeciemoBaHHE.

KomMmeHnTapun

1) Cratest 8 Hacrosmero Komekca IpemycMaTpHBAaeT CYIECTBOBAHME ABYX pPas3lelIbHBIX
IOPUCIUKIIMOHHBIX PEXKMMOB JJIs IIPECTYIUIEHHI, COJepsKalmuxcsd B craThax 17-20, B mepBoM
ciuydae, W IS IPECTYILIEHWS, IPEIyCMOTPEHHOro CcTaThell 16, BO BTOpOM ciy4yae. B mepBom
cIy4yae HaIIMOHAIbHBIE CYIObl TOCYHAPCTB- YYACTHMKOB OYOYT BIIPaBE OCYIIECTBIATH HamOOJIEee
IITUPOKYI0 BO3MOKHYIO IOPDUCHUKIIAIO B OTHOIIEHWX T'e€HOIWJA, IPECTYILIEHWH IPOTHUB
YeJIOBEYHOCTH, MPECTYIJIEHHN MpoTuB NepcoHana Opranmsanun OObeguHeHHBIX Harum u
CBSI3AaHHOTO C HEW IlepcoHAalla WM BOEHHBIX NPECTYINIEHHH B COOTBETCTBHH C MPUHIIUIIOM
VHUBEPCAILHON IOPUCIMKIIMK. Kpome TOro, MeXIYHAPOTHBIM YIOJOBHBIM CyH OyIET BIIpaBe
OCYIIECTBISATh IapaiaelbHYI0 IOPUCIUKIINIO B OTHOIIEHWH BTUX MPECTYIJIEHHA B COOTBETCTBHH CO
CBOMM YyCTaBOM. Bo BTOpOM ciaydyae MeXIYHApOIHBIA YIOJOBHBIA CyI OOmamall ObI
HCKIIOYUTEILHON IOPUCIUKIINEN B OTHOIIEHUM HPECTYIJIEHUS arpecChd C €IWHCTBEHHBIM H3BITHEM
IS IOPUCOUKIIMM HAIIMOHAJTBHOTO CyJda TOCyJapcTBa, KOTOpoe coBepmiuiio arpeccuio.  CraThs 9
TOCBSIIIEHAa O0S3aTENLCTBY TOCYIAPCTBA- YYACTHHKA BBITABATH WIIM IIPECIENOBATH IIHIIO,

MIPENIOI0KUTEILHO COBEPIINBILIEE IIPECTYILIEHNE, OXBaThIBAEMOe YacThbio |l,  3a HCKIOUYeHHEM
arpeccuy, B KOHTEKCTE IOPUCIUKIIMOHHOIO DPEXKWMA, IPEIyCMOTPEHHOrO IS TAaKWUX HPECTYIIIEHUH,
KakK Ha TO YKa3bIBAaIOT CCBIIKM Ha crathu 17-20. Hacrosimast crtaThs He 3aTparvMBaeT IIepenavyu

JWAIA B CBSI3H C JIIOOBIM M3 TpecTymuieHni mo Komekcy B pacHopsiKeHHe MEXIYHapOIHOTO
YTOJIOBHOTO Cyda Ha OCHOBAHWHU JIO00OTO M3 IOPUCAMKIIMOHHBIX DPEXMUMOB, pPaBHO KaK ¥ BBIIAYH
JINIla B OTHOIIEHWH IPECTYINIEHWS arpeccuyd TOCYHApCTBY, KOTOPOE COBEPINHIIO arpeccHio, Ha
OCHOBAHHU M3BSITHS M3 BTOPOr0 IOPUCIMKIIMOHHOTO pEXMMAa, KOTOpOe OOCYKIaeTcsd HIUXKE.

2) Crathst 9 ycTaHABIMBAeT OOIIWN IIPUHIUAI, COIJIACHO KOTOPOMY JI000€ TOCYyIapcTBO, Ha
TEPPUTOPUH KOTOPOTO IIPHCYTCTBYET JIHIO, IPEINOJOKHUTEIHLHO COBEPIIUBIIEE MPECTYIIICHUE,
npeaycMoTpenHoe cratbsiMu 17-20 wyactu |, 00s13aHO BBITATH IIPEIIIONIATAEMOTO HAPYIIIHUTES

Wi BO3OYIUTH MPOTUB HETO cylneOHOoe mpeciemoBanue. IlpuwHiun aut dedere aut judicare
COIEPKUTCSI B DSIJE COOTBETCTBYIOIIMX KOHBEHIIWI, VIOMSHYTBIX B KOMMEHTApHMHA K IIPEIBIAYILEN
cratbe.  OCHOBOMOJIArarolias IeJdb STOr0 IPUHIMIA - OOECHEYUTL IPUBIEUYEHUE K
OTBETCTBEHHOCTH JIMI, BHUHOBHELIX B COBEPIIEHUM OCO00 TSIXKKMX IPECTYINIEHUMH, IIPEIyCMOTPEB
3¢ deXTUBHOE MpecIeIoBaHie M HaKa3aHWE TAKMX JIHI, KOMIIETEHTHBIMH CyLeOHBIMU OPTaHAMU.

3) O0s13aTeIBLCTBO B OTHOIIEHWM BBINAYM WM CyJeOHOIO IIPECIENOBAaHHS BO3JIaracTcs Ha
rocyIapCcTBO MECTOHAXOXKIEHUSI, Ha TEPPUTOPHUM KOTOPOTO IIPUCYTCTBYET IIPeHIIogaraeMbIil
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MIpaBOHAPYIITUTEND 73/. T'ocymapcTBO MeCTOHAXOXKIEHUS O0S3aHO IIPHUHSTH MEDPHI K
00€eCIIEYEeHNI0 TOTO0, YTOOBI TAKOE€ JWUII0 OBLIO IIOOBEPTHYTO CYIEOHOMY IIPECIEIOBAHHUIO MO0
HAIIMOHAJIHHBIMU BJIACTIMM B®TOIO TOCYIapCTBa, JIHOO APYroro rocyJapcTBa, KOTOPOE 3asBISET O
CBOEM JKEIAaHUM OCYIIECTBJIAThL CYIeOHOE IIpecieloBaHMe II0 DSTOMY MOelly, o00palasch ¢ IIPOChOOM
0 BbImaue. l'oCymapcTBO MECTOHAXOXKIEHHS OOIATAET YHHKAJIBHBIMH BO3MOIKHOCTSIMHU IS
obecIleueHns OCYIIEeCTBIeHns HacTtogmero Komekca B cuiny ¢akTa IPUCYTCTBHS HAa €ro
TEPPUTOPUM IIPENIIOIAraeMOro IpaBOHApYIIHUTENsd. Il0®TOMY TOCYZApCTBO MECTOHAXOKIEHMS
0013aH0 IIPUHATL HEOOXOAMMBbIE M DPa3yMHbIE IIIAarM K IOMMKE IIPENIIOJaraeMoro IIPaBOHADPYIIUTES
1 O00EeCIIEUYEeHNI0 €ro CymeOHOIO IPECIeHOBAHUS KOMIETEHTHBIMUA CYIeOHBIMM OpraHaMH.
O0s13aTEILCTBO B OTHOIIEHMM BBITAYM MM CYIeOHOTO IIPECIeIOBAaHMS KacaeTcs rOCynapcTBa, B
KOTOPOM HAXOMUTCS " JIHII0, IMIPENIOIOXUTEILHO COBEDIIUBIIEE IIPECTYILIEHHE". Dra
bOpMyIMpPOBKA MCIOIL3YETCS i 00O03HAUYEHHWs JIHMIA, YCTAHABIMBAEMOIO HE Ha OCHOBAHWU
TOJIOCIIOBHBIX YTBEDPXKICHWI, a Ha 0a3e COOTBETCTBYIOIIEH (haKTHYECKON HMHOOPMAIIHH.

4) HanmoHanbHBIE 3aKOHBI Pa3]IMYHBIX TOCYJAPCTB Pa3IMYaiOTCsS B BOIPOCAX JOCTATOYHOCTH
IIOKA3aTeNbCTB, HEOOXOIMMBIX IJISI BO30Y:KIEHHS YTOJIOBHOIO IIPECIEHOBAHUS WK YIOBIECTBOPEHUS
MpOChOBI O BhImadye. l'OoCymapcTBO MECTOHAXOXKIEHHS HECIO OBl 00S3aTEIbCTBO IO BO30Y:KIEHUIO
CyIeOHOTO TIIpecieqOBaHUS IIPOTHB IIPEANONIAraeéMOro MpPaBOHAPYIIUTEIS Ha CBOEW TEPPUTOPUU IIPH
HAJUYUK JOCTATOYHBIX IJISI DTOTO JOKa3aTeJbCTB MO ero HaIlMOHAIIbHOMY 3aKOHOJATEJIbCTBY, €CJIU
TOJIBKO OHO HE IIPUMET PEIIEHUS YIOBIETBOPUTHL IIOJYYEHHYIO IPOCHOY O BbITAade.,  DIIEMEHT
MUCKPEUOHHBIX HOJTHOMOYHM IIO0 OCYILECTBIECHHIO IIPECICIOBAaHUS, HAa OCHOBAHHU KOTOPOIO
IIPEIIIOIaracMoMy IIPABOHAPYIIUTEII0 MOKET OBITh IIPEJOCTABIEH MMMYHHTET OT IIPECIEHOBAHUS B
O0OMEH Ha Ja4yy IOKa3aHWM WM OKa3aHHE IOMOIIM B IIpECIeIOBAHUU OPYroro JHIA, IIPECTYIIHOE
MOBEIeHNEe KOTOPOrO0 CUMTAETCS Ooliee CEPhe3HBIM, KOTOPBLIA IIPU3HAETCSI B HEKOTOPBIX
IOPUAUYECKUX CHCTEMaX, He HOIYyCKAeTCsd B OTHOIIECHUM IIPECTYIIEHHI, OXBaThIBA€MBIX
HactosiuM Kogekcom.  IlpecTrymiaeHms IO MEXIYHApOMHOMY IIpaBy IIPEICTaBISIOT COOOM CcaMble
Cepbe3Hble IPECTYILIEHHUs, BBHI3BIBAIOIINE OOECIIOKOCHHOCTh BCEr0 MEXIYHAPOTHOTO COOOIIECTBA.
D10 TeM 06ojee BEPHO B OTHOIIEHWM IIPECTYIUIEHMM IIPOTHB MHpa X O€30IIaCHOCTH YeJIOBEYECTBA,
oxBaTbIBaeMbIX HacTosimuM Komekcom.  JlomyckaTh TakKOM HMMYHUTET HJIS JIWIl, BUHOBHBIX B
COBEPIIEHUH MPECTYIIEHHA II0 MEXIYHAPOTHOMY IIpaBy, TaKWX, KaK TEeHOIWI, - 3HAYHT
IEeNCTBOBATh BOIIPEKHM HMHTEPECAM BCET0 MEXIYHApOTHOIO cooOIiecTBa. Bompoc o 3adere
COTPYJHUYECTBA C OOBHHEHHMEM B KauyeCTBE OOCTOSATENLCTBA, CMSIIYAIOIIET0 HaKa3aHHE,
o0cyXkjgaeTcs B KOMMEHTapuu K cTaThe 15.

5) Eciu mocTaTOYHOCTh TOKa3aTElIhCTB, HEOOXOMUMBIX IJIST BO30OYKIEHUS HAIMOHAIILHOIO
YTOJIOBHOIO IIPOM3BOJICTBA, PpETIaMEHTHPYETCS HANMOHAIBHLIM 3aKOHOIATEILCTBOM, TO
IOCTATOYHOCTEh JOKA3aTelIbCTB IJIs VIOBIETBOPEHMS IIPOCHOBI O BhIMAYE pPErTaMEHTHPYETCS
Pa3sIMYHBIMA IBYCTODOHHMMH M MHOTOCTOPOHHMMHK moroBopamMu. C TOYKM 3pEHHUS JOCTATOYHOCTH
JI0OKA3aTeNbCTB, HEOOXOAMMBIX JUJIsI BbIIau¥, THIIOBON IOTOBOP O Bhimade (TMyHKT 2 b) cratem 5)

TpebyeT, KaK MUHHMYM, ' OIIMCAaHME IIPABOHADYIIEHWS, B OTHOIIEHHH KOTOPOIO ITOCTYIIAET
mpockba O BBITAYUe, M ONMCAHME MEHMCTBUS MM O€3IeHCTBUS, COCTABJISIOIIAX IIPEINOIaraeMoe

73/ 2KeneBckme KoHBeHImHM 1949 roma o 3ammre XKEPTB BOWHBI IIPSIMO IIPEIYyCMATPUBAIOT
00513aTeILCTBO " pPAa3bICKUBATh JIMI[, OOBHUHSEMBIX B TOM, UYTO OHH COBEPIIMIHM WM TPUKA3AIN
COBEpPIINTh TO HIIM WHOE M3 YIOMSHYTBIX CEpPhe3HBIX HapylIeHWH..." 2Kenesckasts KoHBeHIHA |,
cratbs 49; 2KeneBckast xouBeHnus |, cratbs 50; Kenesckasa xkousennus lll, ctaths 129;
2KeneBckast xouBennusa |V, cratesa 146.
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MpaBOHAPYIIIEHWE, BKIIOYAs yKa3aHWe BPEMEHM W MecTa ero comepireHus” 74 /. B sToit
CBSI3M B COOTBETCTBYIOIIEM OOIIEM IojoxkeHnH JKeHeBCKHMX KoHBeHIui 1949 roma o 3armqure
JKEPTB BOWHBI COJEPKUTCS CChUIKA HA TIOHSTHE nena prima face  75/.

6) TocymapcTBO MECTOHAXOXIEHUS WMEET BBIOOD MEKIY ABYMS albTePHATHBHBIMM BapWaHTAMK
INENCTBUM, JIOO0M M3 KOTODBIX MOJKEH BECTH K CyAeOHOMY IIPECIEIOBAHUIO IIPEAITOIATaeMOTO
MPaBOHAPYIIUTENSA.  ['OCYIapCTBO MECTOHAXOKIEHHS MOXKET BBIMOJIHUTH CBOE 0053aTENLCTRO,
VIOBJIETBOPUB TPOCHOY O BbImavye IPENIIONaraeMoro MPaBOHAPYIIUTENS, C KOTOPOW OOPATHIOCH
a000e Ipyroe roCyJapcTBO, WM BO3OYIHMB IpeciefOBaHWE MPOTHB JAHHOTO JWIA B CBOUX
HAIMOHAJBHBIX cymax. CraTbs 9 He ycTaHaBIMBAET OYEPETHOCTH 3a ITIOOBIM W3 HTHX JBYX
aJbTEPHATUBHBIX BAapHAHTOB. [OCYTapcTBO MECTOHAXOXKIEHWS O00OIamaeT MUCKDPEITMOHHBIMU
[TOJTHOMOYMSIMY TI0 TPHWHSTHIO DEIIeHHs O Iepefade JAHHOTO JIWIA IPYrod IOPUCAMKIIAU IS Cyaa
B OTBET Ha IONYYEHHYI0O UM MpPOCHOY O BbImave, JHUOO MO TPETAHUIO IPEANOIaraeMoro
HAPYIIUTENsT CyAy CBOEW CTpaHbl. [0OCYZapCcTBO MECTOHAaXOXKIEHUSI MOKET BBINIOJHUTH CBOE
00sI3aTEJBCTBO 110 TIEPBOMY BAapUAHTY, YIOBIETBOPDHMB IOJYYEHHYIO WM MPOCHOY O BBITAYE M TEM
CaMbIM IIEPEJIOKWMB Ha 3aIpaIllMBAiOIIee TOCYJAPCTBO OTBETCTBEHHOCTh 3a DPa3OUpPaTEbCTBO Jeia.
OmgHAKO TOCYZapCTBO MECTOHAXOXKIEHWS He OO0S3aHO YIOBIETBOPSITH TAKYI IMPOCHOY, €CIU OHO
MIPEIIIOYTET MOPYYUTH CBOMM COOCTBEHHBIM BJIACTSM OCYIIECTBIEHUE CyIeOHOTO IPeCTIeNOBaHUS II0
mery. Kpome Toro, rocymapcTBO MeCTOHAaXOXKIEHWs He O0s3aHO OTHaBaTh IPEAMIOYTEHHE MPOChOe
0 BBIlaye CO CTOPOHBI KaKOTO- IM00 KOHKPETHOTO TOCYIapCTBa, €CIM TaKOe TOCYIapCTBO
MECTOHAXOXKIEHUS IONYyIaeT CPa3y HECKOJBKO MPOCKO OT 0ojiee YeM OMHOTO TOCYIapcTBa.

B mpoekTe cTaThW, MPWHSITOM B IEPBOM YTEHHWH, DPEKOMEHIOBAIOCH OCOO0 YYUTBIBATH IIPOCHOY,
MTOCTYMUBIIIYIO OT TOCYIapcTBa MeCTa COBEpIIeHWS TpecTyrieHus.  CrenuaibHBIA TOKIATUAK
MPEIIOKUI BO BTOPOM UYTEHWH H3YYUTh BOIPOC O BKIFOYEHWH KOHKPETHOTO ITOJOXKEHWUS,
OTHAIOIIETO TIPEANOUYTEHNE MPOChOE TEPPUTOPHATIBHOrO rocymapctBa.  OmHako PemakIInOHHBIN
KOMHTET CYeN, YTO DTOT BOIPOC €Ile HEe COo3pest sl Kommpurarmuu. TakuM 06pasom,
rOCyJapCcTBO, Ha TEPPUTOPHHM KOTOPOTO OOHAPYKEH IPEAIONIaraeMbIil IPAaBOHAPYIIUTENb, HATEICHO
CBOOOMOM BBIGOpA, Tiae OYAET OCYIECTBISATHCS IPECIENOBAHUME IO Aey. JIACKPEIMOHHbBIE
MTOJTHOMOYMSI TOCYIapCTBa MECTOHAXOXIEHUS B BTON CBSA3H COTJIACYIOTCS ¢ THIIOBBIM TOTOBOPOM O
Bbimave ( craTths 16).

7 T'ocygapcTBO MECTOHAXOXKIEHUS MOKET BBIIIOJIHHTH CBOE OOS3aTEIBCTBO II0 BTOPOMY
BapMaHTy, BO30OYIWB IIpeciefOoBaHUE IIPOTHUB IIPENIIOIaraeMoro IIPaBOHADPYIIIMTEISI B CBOMX
HAIIMOHAJBHBIX cygax. JIfo6oe rocymapcTBO- YYACTHHK, HA TEPPUTOPUHM KOTOPOTO HAXOIUTCS
OpeanoaaraeMbeIil IIPaBOHAPYIIUTED, KOMIIETEHTHO pPacCMaTpPHUBATh HEJI0O BHE 3aBUCUMOCTH OT
MECTa COBEPIIEHUS IIPECTYIUIEHMS WX TPakJaHCTBA IIPABOHADYIIUTENS JIMOO ITOTEPIIEBIIETO.
du3nveckoe MNPHUCYTCTBUE IIPENIOIaraeMoro IIPAaBOHAPYIIUTENS CIYXHUT JOCTATOYHBIM OCHOBAHHEM
IUIST OCYIIECTBJICHUS IOPUCIWKIIMKA TOCYJApCTBOM MECTOHAXOXIEHHWsS. TaKoe HCKIIIOUHTEIBHOE
OCHOBAaHME JIJISI OCYILIECTBIEHHS IOPUCIMKIIMM YacTO HA3LIBAIOT " IIPUHIIUIIOM YHHBEPCAILHOCTH'
uiy " YyHUBEPCAIILHON IOPHUCIUKIIHEN". IIpr OTCYTCTBUM IIPOCHOBI O BBIZAYE TOCYIAPCTBO
MECTOHAXOXIEHUs He OyIeT MMETh IPYroro BBIOOpa, KpoMe Iepejaud Jella B CBOU
HAaIlMOHAIbHLIE OpPraHbl IS CYIeOHOTO IIpeclenoBaHds. TaKoe OCTATOYHOE O00SI3aTEIbCTBO
IIPU3BAHO OOECIEUYUTh IpeCIeqoBaHUe IPeNIIoJaraeMbIX IIPaBOHAPYIINTENEN KOMIIETEHTHBIMHI

74/ Pesomronmsi 45/116 T'eHepambHOM Accambiiew, IIPUIOXKEHUE.

75/ 2KeneBckas koHBeHIusA |, cratba 49; 2KeneBckast xonBeHnus |, ctathsd 50;
2Kenesckast konseHnusa |, crathst 129; a Takxe 2KeHeBckast xoHBeHuusd |V, cratbs 146.
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CyZeOHBIMH OpTaHaMM, T. €. TOCYIapCTBOM MECTOHAXOXKIEHUS IPU OTCYTCTBHM aJlbTepHATHUBHOMN
HAIIMOHAJTLHOW WM MEXIYHAPOTHON FOPUCIUKIIHH.

8) BerynurenbHas Kiay3yia B CcTaTbe 9 IPHU3HAET BO3MOIKHBIA TPETHH IyTh JEWCTBHUI
rocyJapcTBa MECTOHAXOXKJEHUS IJIsST BBITOJNHEHWS CBOETO 00S3aTEJhCTBA IO OOECIEYSHUIO
MIPECTIENOBAHMS TIPEAIIONIaraeMOro IIPAaBOHAPYIIIUTENS, OOHAPYKEHHOTO0 Ha €ro TEPPUTOPHUH.
TocymapcTBO MECTOHAXOXKJIEHUS] MOXKET IepefaTh IPEAIoIaraeMoro IpaBOHAPYIITUTES
MeXIyHAapOIHOMY YIOJOBHOMY CYIy IJIsi IEJIH TIpEeciemoBaHuMs. B craTbe 9 HE paccMaTpUBAIOTCS
CIy4yad, TIpPH KOTOPBIX T'OCYJapCTBY MECTOHAXOXKIEHHUsS OYyIeT pas3pellleHO BTO MellaTh WM IIPH
KOTODBIX OHO OyIeT 00sS3aHO DTO [elaTh, ITOCKOJBKY DTH BOIIPOCHI OYIYT PErIaAMEHTHPOBATHCS B
ycTaBe OymyIIero cyjga. B HacTosIel cTaThe JUINb TPEIyCMAaTPUBAETCS, YTO OO0SI3aTEbCTBO
rocyaapcTBa IO OCYIIECTBIEHHMIO IIPECIEIOBAHWS HIM BbIgave JHUIA, IPEANOI0KUTENIHHO
COBEPIIMBIIIETO IMIPECTYILIEHHE, IIPEeAyCMOTpeHHOoe B cTaTthsax 17-20 Komekca, He HaHOCHT yIiepoOa
HUKaKMM IIpaBaM WK 00S3aTeIbCTBAM, KOTOPbIE TaKO€ TOCYIApPCTBO MOXKET HMETh B OTHOIIEHUU
mepemavyr JAHHOTO IIHMIlAa MEXIYHapOTHOMY YroJOBHOMY cyay. Ilo »TMM ke IpHYMHAM CTaThs 9
He 3aTparMBaeT IIEpelavd JIWIA, IIPEINOJOXKUTENLHO COBEPIIUBIIEr0 IPECTYIUIEHHE arpecCHH,
MEXIYHAPOTHOMY YIOJIIOBHOMY CYAy B paMKaX OTHEJIbHOIO IOPHCIWKIIMOHHOIO pEeXMMA,
MPEAYCMOTPEHHOIO JJISI ®TOrO IpeCcTyIuieHuss B craTbe 8. Kpome Toro, oHa He 3aTparuBaeT
BBIJAYM JIMIIA 3a TO K& CaMOoe NpPeCTyIUIeHWe TOCyJapCTBY, KOTOPOE COBEPIIMIIO arpeccwio, Ha
OCHOBAHUU OrPAHUYEHHOIO0 HIBATHS U3 HUCKIIOYUTENBHON IOPUCAMKIIUU MEKIYHAPOIHOIO
YJrOJOBHOIO Cyda B OTHOIIEHWM HOAHHOTO HpPECTYILIeHWs.  VCKIIOYHUTEIbHAas IOPHCIMKIIASL
HAIlMOHAJIHHOTO Cyda B OTHOIIEHWH IIPECTYIIEHUS arpeccuu ChOpMyIMpOBAaHA B KadyeCTBE
(bakyIbTATUBHOTO, a He 0053aTEJHHOTO TOJIOXKEHUS B cTaThe 8.  Jlemo KaXXIoro TrocymapcTBa-
yYaCTHHMKA peIlaTh, OYIeT M OHO IPEeIyCMAaTPUBAaTh IOPHUCIUKIIAIO CBOWX HAIIMOHAIBHBIX CYIOB B
OTHOIIIEHNX NAHHOIO IIPECTYIUIEHHWS M OyIeT JIXM OHO BKIIOYATh HTO IPECTYILIEHHE B CBOH
IBYCTODOHHME WM MHOTOCTOPDOHHWE COIJIAIIEHUs] O BbIgavye C IPYTHUMH TOCYIAapPCTBAMH.

9) O0s13aTeIBLCTBO IO BBIJAYE W IIPECIENOBAHMIO IIPENIONIAraeMOro IIPaBOHAPYIIHATEIS B
COOTBETCTBHUM C HACTOSIIEN CTaTheW IOIMOJHUTEILHO paccMaTpuBaeTcss B crathe 10 m B craThe 8,

COOTBETCTBEHHO, C IEIBI0 OOJIErYeHHs] W TrapaHTHPOBAHUS 5(hdEKTUBHON peaau3aly JIOOLIX U3
STUX BapHaHTOB.

Crarps 10

Bbmaqa npearojaracMbelX TIPECTYITHHUKOB

1. Ecnu mpectynieHus, mOpegycMoTpeHHBIe B craThsax 17, 18, 19 u 20, He BKIIOYEHBI
B KayecTBe IPECTYILUIEHWH, BJIEKYIIUX BbIIady, B JIIOOOHW JOrOBOP O BbIIaye, 3aKIIOYEHHBIN
MeXIy TOoCyIapCTBaMHU- YYaCTHUKAMU, OHU CUMTAIOTCS BKIIOYEHHBIMHA B KadyeCTBe TaKOBBIX B
TaKoOM IOTOBOp. l'ocymapcTBa- yYaCTHUKUA OOSI3YIOTCS BKJIIOYUTH TaKWe IPECTYILUIEHHS B
KayecTBe NPECTYILIEHWI, BIEKYIINX BBIZAYYy, B JIIO0ON IOrOBOD O BbImayde, 3aKIFOYAECMbIHN
MEXJy HHUMU.

2. Ecau rocymapcTBO- yYaCTHHMK, KOTOPOE OOYCIOBIMBAET BbIJauy HallMYMEM JOTOBODA,
MOJIyYaeT TPOChOY O BBIZAUE OT APYrOoro TOCYHAPCTBA- YYACTHMKA, C KOTOPBIM OHO HE HMEET
IIOTOBOpa O BBITAaYe, OHO MOXKET, IO CBOEMY YCMOTPEHHIO, CUMTATh HacTtosdmui Komekc
IIPaBOBLIM OCHOBAHMEM IJIS BBIMAYM B CBSI3M C TAKUMHU IIPECTYILIEHMSIMH.  BhIgaua
OCYIIECTBISIETCS B COOTBETCTBUM C YCIOBUSIMH, TIPEIYCMOTPEHHBIMU 3aKOHOIATEIHCTBOM
rocymapcTBa, K KOTOpPOMY oOpallleHa Ipockda O BbImave.
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3. T'ocymapcTBa- yYacTHUKH, He OOYCIOBIMBAIOIIME BBITAYy HAJIWYMEM IOrOBODA,
paccMaTpHBAIOT B OTHOIIEHMSX MEXIY COOOM TaKWe IIPECTYIUIEHHS B KadecTBE
MPECTYIUICHWM, BIEKYIIUX BBIZAYy, B COOTBETCTBHM C YCIOBUSIMHM, IIPEXYCMOTPEHHBIMU
3aKOHOJATENLCTBOM TOCYJZApCTBa, K KOTOPOMY oOOpallleHa Ipock0a O BEITadve.

4, Kaxxmoe m3 »THX MPECTYIJICHWUH IJIsI IeJIel BBIOAYM MEXIY ToCyIapCTBaMH-
yYaCTHUKAMH DACCMATPHMBAETCS, KaK €CId Obl OHO OBLIO COBEPIIEHO HE TOIBKO B MECTE
€ro COBEpIIEeHHUs,, HO TAaKKe M Ha TEPPUTOPHUM JIIOO0r0 IPYroro rocymgapcTBa- yYaCTHHKA.

KomMmeHnTapuu

1) ITomoxennst crarert 8 m 10 TecHO CBsA3aHBI ¢ MONOXEHUSIMH cTaThyl 9.  OO6S3aTEIBCTBO
rocyJapcTBa- yYaCTHUKA B OTHOIIEHWM " BBIJAYM WM CYIEeOHOTO TpeciieoBaHUs" allbTepPHATUBHO
chopMyIpOBaHO B CTaThe 9 IS TPETOCTABICHUS TOCYIAPCTBY MECTOHAXOXKICHUS JIBYX
BO3MOKHBIX BapMaHTOB JEWCTBUM, KOTjJa OHO OOHAPYXKWBAaeT MPEANOIaraeMoro MPaBOHAPYIIIUTENS
Ha CBOEW TEPPUTOPWU, a WMEHHO: 1) YIOBIETBOPEHUS IOJIYYEHHOW OT JPYroro TOCYyAapcTBa
MPOCHOBI O BBIJAUe IPEATIONATaeMOr0 TPABOHAPYIITUTENST HAa €r0 TEPPUTOPHUIO JJIs Cylda Hal HUM
WU 2) TIpeciiellOBaHUS TPEAIIOIaraeMoro MPaBOHAPYIIUTENS B CBOMX COOCTBEHHBIX HAI[MOHAIBHBIX
cymax. TocymapcTBO MeCTOHAXOXKJEHHS OyIeT MMETh BO3MOKHOCTH JIJIsS TOJJIMHHOTO BhIOOpA
MeXJIy STUMHU [IByMs BapHaHTaMH, €CIH MPEATONOXHUTh, UYTO OHO IOJYYAT IPOChOYy O BbIHade,
TOJBKO TOTJA, KOTJA OHO OyJeT B COCTOSHHMHM Deaju30BaTh JIOOOW W3 DTUX JIBYX BapUaHTOB.
ITosToMy BoOmpocaM pealm3aluy STUX [ABYX BapUMaHTOB IEWCTBAM TOCYIApPCTBA MECTOHAXOXKIEHUS
nocssmiensl cratbu 8 u 10.

2) ITonoskenus cratb 10 TOIKHBI TO3BOJIUTH TOCYTAPCTBY MECTOHAXOXKIEHUS BHIOpAThL U
5(GOEKTUBHO BOCIOJB30BATHCSI IIEPBOM albTepHATUBOW. OIHAKO MEXIYy STHMM IBYMS BapHaHTaMU
HE YCTAHOBJIIEHO HHMKAaKON OYEPETHOCTH. [ OCyIapCTBO MECTOHAXOXIECHUS MOXKET BBIIIOJIHHUTE CBOE
00513aTeILCTBO 110 IIEPBOM allbTEPHATHBE, YIOBJIETBOPUB IIPOCKOY O BEITAYe, ITOJIYYEHHYIO OT
IPYroro TOCYyIapcTBa, KOTOPOE XOTelIOo OBl IpemaTh IIPEAIIoaracMoro IIPaBOHAPYIIHMTEIS CYOy 3a
OPECTYIUIEHUS, IIPENYCMOTPEHHBIE cTaThsiMu 17-20 wactu Il. Lenp HacTosIIIEN CTATbU -
00eCIIeYnTh IS TOCYyJapCTBa MECTOIIOJIOXKEHUS HEOOXOTUMYIO IIPAaBOBYIO OCHOBY IJIS
VIOBIIETBOPEHUS] TIPOCHOBI O BBIJAYe M TEM CAMBIM BBIITOJHEHMS €ro 00sS3aTelhCcTBAa II0 CTaThe 9 B
pa3aMYHBIX cuTyanusax. IIyHKT 1 KacaeTcs CHTyalluM, IIPH KOTOPOM MEXJIY COOTBETCTBYIOIIMMHU
roCcyJapCcTBAMHM HMEETCS JOTOBOP O BBIJaYe, KOTOPBIM HE 3aTparwBaeT IIPECTYILIEHUS, B
OTHOIIIEHMX KOTOPOrO IOCTYIMIIa HpOckOa O BbIgaue. IIYHKT 2 TOCBSAINEH CHUTYalldu, IIpU
KOTOPOHM IO 3aKOHOJATENLCTBY 3aIlpalllMBAOIIET0 TOCYJapCcTBa BbIIadya ITOCTaBlIeHA B 3aBUCHMOCTH
OT CYIIECTBOBAaHMS IOrOBOpPA O BbIZadye, HO TAaKOrO IOrOBOpa HET HA MOMEHT OODAIIeHHs C
mpock00 0 BbImaue. IIyHKT 3 KacaeTcs CHATyallMd, IIpA KOTODOHM B COOTBETCTBHH C
3aKOHOJATEILCTBOM COOTBETCTBYIOIIMX TOCYHApPCTB BBIJa4Ya HE 3aBHCUT OT CYIIECTBOBAHMS
IIOJOOHOTO IOroBopa. BoO BceX 9THUX CHTyallusX cTaThsd 9 oOecmeywmBaeT IJIsI IOCymapcTBa
MECTOHAXOXKIEHUS HEOOXOMMMYIO IIPAaBOBYIO OCHOBY IJIs VIOBIETBOPEHHS HPOCHLOBI O BBITAUE.

3) B COOTBETCTBMH C HEKOTOPHIMH IOTOBOPAMH M HAIIMOHAJIBHBIM 3aKOHOJATEIbCTBOM
TOCyJapCTBO MECTOHAXOXKIEHUS MOIKET YIOBIETBOPSTH IIPOCHOBI O BBIJaYe TOJBKO TEX TOCYIapCTB,
B KOTODBIX OBLIO COBEPIIEHO IpecTyluieHme. OmHAKO B psiie KOHBEHIIMI, IIOCBSIIEHHBIX 0OphOe
C TEeppOPHU3MOM, UMEIOTCS ITOJOXKEHHUS, TIPU3BaHHBIE OOECIEUNTH BO3MOKHOCTH TOCYIApCTBY
MECTOHAXOKIEHHUsI, HEB3Mpasi Ha JIOOble TaKWe OrPaHWYEHMS, YIOBIETBODSATH IPOCHOBI O BbITAve,
IIOJYYEHHBIE OT HEKOTOPBIX T'OCYJAapCTB, KOTOphIE OOS3aHBI YCTAHOBHUTHL CBOIO IIEPBHYHYIO
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OPUCIUKIIUIO B OTHOIIIEHWM COOTBETCTBYIOIIMX IIpaBOHApyIleHui 76/. bonee HoBas

Konpennus o GesomacHocTu mnepcoHana Opranmsanmy OObenwHEHHBIX Hamuiln ¥ CBSI3aHHOIO ¢ HEH
mepcoHaia TaKXXe JaeT TOCYIJapCTBY MECTOHAXOXKIEHWS BO3MOKHOCTh YAOBIETBOPUTH TaKYIO
IIpoch0y, IIOJYYEHHYIO OT TOCYHApCTBa, KOTOPOE HAMEDPEHO OCYIIECTBISATH IOPUCTUKIIMIO Ha
¢akyILTATHBHON OCHOBE, HAIPHUMEDP B COOTBETCTBHUU C HPHUHIUIOM ITaCCHUBHOM
mpaBocy6BeKTHOCTH 77/. B nynkTe 4 rocymapcTBy MeCTOHAXOXKJEHHS IIpeJgoCTaBlIeHA
BO3MOXKHOCTh YIOBJIETBOPUTH IIPOCHOY O BBIJAue, IIOAYYEHHYIO OT JHOOOr0 TrOCyZapCTBa- yYaCTHHKA
Komekca B OTHOIIEHWM IIPECTYILIEHWM, OXBAThIBA€MBIX YacThio |l. Takoir Gollee IIMPOKWI
IMOIXOJ COrJacyeTcss ¢ OOIIMM O00s3aTEeIbCTBOM KAasKIOro IOCYyIapCcTBa- YYaCTHHMKA YCTAHOBHTHL CBOIO
IOPUCIOMKIINIO B OTHOIIEHWMW NPECTYINIEHUHM, IPEIyCMOTPEHHBIX cTaThaMu 17-20, B COOTBETCTBUU
CO cTaThed 8 W MOMONHUTEILHO OOOCHOBBIBAETCS TeM (aKTOM, UTO HacTodmui Komekc He
HajelnsieT IMEPBUYHON IOPUCHUKIMEN KaKue- JU00 KOHKPETHBIE TOCYIapcTBa W HE YCTAHABIMBAET
TOPSIIOK OYEPETHOCTH YHIOBIETBOPEHUS IIPOCHKO O BBITAUE.

4) Cratbs 10 BO MHOrOM mHOBTOpsieT TeKcT cTaThei 15 KoHBeHIIMM 0 0€30IMacHOCTH IIepCOHAala
Opranmsanun OObeguHeHHBIX Hamuil M cBS3aHHOTO ¢ HelM IepcoHana. IIoXoKee ITOJNIOKEHHUE
COIEPKMTCSI TaKKe B psAje APYIMX KOHBEHIHWM, BKIo4as KoHBeHIMIO O GOpbbe ¢ HE3aKOHHBIM
3aXBAaTOM BO3IYIIHBIX cymoB (craths 8) 78 /, KoHBeHmm o Gopbbe ¢ HE3aKOHHBIMU

aKTaMH, HalpaBIeHHBIMM TPOTUB 0E€30MACHOCTH T'pasKmaHCKON aBuanuu (craths 8) 79/, u
MexXIyHapOIHYI0 KOHBEHIIWIO IO GOphOe C 3axXxBaTOM 3alloXHUKOB ( cTaThs 10) 80 /.

Cratpg 11

CyneOHblE TapaHTHH

1. JInmo, OOBHHSEMOE B COBEPIIECHHW IIPECTYILIEHUS IIPOTHB MHpa U O€30IIacCHOCTH
YeJIOBEUECTBA, CYUTAETCS HEBMHOBHBIM OO TeX IIOp, II0OKAa €ro BHUHOBHOCTH He OyIeT

76/ Bompoc o TOM, pAacIpoCTPAHSIOTCS JM STH IIOJNOXKEHHS TaKkKe Ha TOCYIapCTBa,
MOOHBAIOIIECS OCYIIECTBICHUS IOPUCIMKIINK Ha (haKyJIbTATHBHOW OCHOBE, CTABHIICS B CBSI3H C
nyakToM 4 cratem 10 KomBennmumm o OexeHIax ciemyroimuM ooOpasoM: " Hacrosiee moiaozKeHue
ObLIO J00aBiIeHO B ['aarckyro KOHBEHIIMIO M BCE IIOCIEAYIOIIHME KOHBEHIIMH O OOphOE C TEPPOPHU3MOM
Ha cIlyyall IIFOOBIX TpPeOOBaHUI, KOTOpPhIE MOLYT CYIIIECTBOBATH B JOTOBOpPAX WM HAIIMOHAIBHOM
3aKOHOJATENICTBE, B COOTBETCTBHM C KOTODBIMHU BKCTPAIUIIUS MOKET OCYIIECTBISATHCH JHINb €CIU
MpeCTyIJIEHHue OBLIO COBEPIIEHO Ha TEPPUTOPHUM 3alpallliBaloOIIero rocymgapcTBa. B »Tol cBsA3M
MOXHO OTMETHUTh, YTO TaKOW CIOXKET 3aTparmBaeT TOJbKO Te TOCYJZapcTBa, KOTOPHIE O00S3aHBI
YCTaHOBUTH TIEPBUYHYIO IOPUCIUKIIMIO B COOTBETCTBUHM cO craThen 5(1). Kak mpencraBiseTcs, OH
He TpHMEHSIICI ObI K TeM TIOCyIapCcTBaM, KOTODbIE YCTAHOBUIIM CBOIO IOPUCIUKIIUIO B COOTBETCTBUU C
DTUM IIOJIOKeHWeM Ha (aKyIbTaTUBHOW OCHOBE, T. €. II0 MIPUHIMUIY ITACCHBHOW IIPaBOCYOBEKTHOCTH,
W B OTHOINIEHWW JUI[ 0e3 TPaKmaHCTBA, IPOXHWBAIOIIMUX Ha WX Tepputopum”. Joseph J.

Lambert, Terrorism and Hostages in international Law-A Commentary on the
Hostages Convention 1979, p. 243 (citations omitted).

77/ Pesomonmst N 49/59 TenepambpHON AccamOlleW, IIPUIOXKEHUE.

78/ United Nations, Treaty Series , vol. 680, p. 112.

79/ United Nations, Treaty Series , vol. 974, p. 177.

80/ Pesomrommst 34/146 T'eHepambHOM AccamOiieW, NIPUIIOXKEHUE.
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IOKa3aHa, M BIIpaBe IIOJL30BATHCS 0€3 NUCKPUMHUHAIIMA MWHHUMAJILHBIMU TapaHTUSIMH,
IIPENOCTABISIEMBIMUA KaXXIOMy 4YEJOBEKY B OTHOIIEHWM IIpaBa U (HAKTOB, U HUMEET
CIeAyIoIIe IIpaBa;

a) IIPH YCTAHOBIEHMH OOOCHOBAHHOCTH JIOOOTO IIPEIbSIBIECHHOTO €My OOBHHEHUS,
Ha CIIpaBeIINBOE W IyOJMYHOE pa3dUpaATENThCTBO CBOETO JIella KOMIIETEHTHBIM, HE3aBUCHMbBIM
M OEeCIPUCTPACTHBIM CYIOM, CO3IaHHBIM HamJexXalluM o0pa30oM Ha OCHOBAaHMH 3aKOHA,

b) OBITh HE3aMEIIUTEIRHO M IMOIPOOHO YBEIOMIEHHBIM Ha SI3bIKE, KOTOPBIM OHO
IOHMMAET, O XapaKTepe M OCHOBAHHUU IIPEIBSIBISIEMOIO €My OOBUHEHUS;

C) WUMETh JTOCTATOYHOE BpEMS W BO3MOXKHOCTHA HIJIS HOIATOTOBKH CBOEW 3aIUThl U
CHOCHUTBCA C BI:I6paHHI)IM UM CaMHUM 3allIMTHHUKOM,

d) OBITh CYOHMMBIM 0Oe3 HeOIpaBIaHHOW 3aHep3KKH,

e) OBITh CYOWUMBIM B €ro IPHCYTCTBMH M 3alllUINATh CeOS JTUYHO MM Yepe3
IIOCPEJCTBO BBHIOPAHHOTO MM CaMHUM 3alllUTHHUKA, €CIM OHO He HMEET 3alllUTHHUKA, OBITh
YBEIOMJIEHHBIM 00 ®TOM IIpaBe M HMMETh HAa3HAYEHHOI'O €My 3alllUTHHKAa O0e3BO3ME3IHO,
KOTJa y HEro HeT IOCTATOYHO CPEICTB JJs OILUIaThl DTOTO 3AIMTHHUKA,

f) IOIIpAIlINBaTh MOKAa3bIBAIOIIUX IIPOTHUB HEr0 CBHUACTENEN WJIWM HWMETh MpaBO Ha
TO, YTOOBI 3TH CBUACTEIN ObLIN JOIIPOIII€HbI, a TaKXE HMMETh IIpaBO Ha BbISOB U JIOIIPOC
€T0 CBHUIETENIEd Ha TeX K€ YCIOBHUSAX, KaKHWe CYMIECTBYIOT IJISI CBUACTENEN, II0Ka3bIBAIOIIAX
IIPOTHUB HETrO,

g) IIOJIb30BAThCST OECIIATHOM IIOMOIIIBIO IIEPEBOAYMKA, €CIM OHO HE IIOHUMACT
sSI3bIKA, HCIOJb3yEeMOIO B CyJie, HWJINM HE TOBOPDHUT Ha OTOM S3bIKE,

h) He OBITH IPHUHYXKIAEMBIM K Ja4ye ITOKAa3aHWI IIPOTHB CaMOI0 Ce0s WM K
NIPU3HAHUIO Cce0Sl BUHOBHBLIM.

2. Kaxxnmeiit, KTO OCYKHeH 3a KaKoe- IMOO MpPECTyIJIeHHe, HMeeT IpaBo Ha TO, YTOOBI
€ro OCyXJeHWe ¥ IIPUrOBOP OBLIM IIEPECMOTPEHBI COTJIACHO 3aKOHY.

KomMmeHnTapun

1) B mpoekTe komekca 1954 roma He 3aTpardBalicss BOIPOC O IIPOIENYypaxX pacclemoBaHus U
CyIeOHOro IIpeciaeqOBaHUs JUIl, BHUHOBHBIX B COBEPIIIEHHUM BBINIEYKA3aHHBIX IIPECTYILIECHMI,
IIpoekT KomeKca IMpemyCMATpPHBAIICS KaK HWHCTPYMEHT MAaTepHUallbHOTO YrOJIOBHOTO IIpaBa,
OPUMEHSIEMOTO HAIIMOHAILHBIM CYIOM HWJIM, BO3MOXKHO, MEXIYHAPOIHBIM YIOJIOBHBIM CYIOM B
COOTBETCTBUM C IIpaBHJIAMHU IIPOLIEAYPHI W JOKA3bIBAHMS, HEUCTBYIOIIMMU B KOMIIETEHTHBIX
HAIIMOHAIBHBIX WM MEXIYHApOIHBIX CyIeOHBIX OpraHax.

2) YTronoBHO- pollecCyadbHble HOPMBI M IIpaBMIIa JOKA3bIBAHMS XapaKTEPU3YIOTCS CIOKHOCTHIO
¥ IIMPOKMM pPa3HOOOpasMeM B pasiIMYHBIX IIPABOBBIX cHcTeMaX. OTCYTCTBHE €TMHOOODPA3US
MpaBUI OPOLEAYPhl M MOKA3bIBAHWS B DPAa3IMYHBIX BHYTPHIOCYIAPCTBEHHBIX CyIax SBISETCS
CIENCTBAEM TOTO, YTO BCE IIOJOOHBIE HOPMBI IIPMHUMAJIWCh IIPEXJE BCETO HA HAIMOHAIBLHOM
YDOBHE IJIs OOJIETYEeHHs M PEryJIUPOBAaHMS IIPOIlecCa OTIPABIEHHUS IIPABOCYIUS
BHYTPHTOCYIAPCTBEHHLIMHU CYIAMH B KOHTEKCTE MPaBOBOM CHCTEMBbI KOHKPETHOTO TOCYIapCTBa.
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KpoMe Toro, cmenmangbHble MEXIYHAPOTHBLIE YIOJOBHBIE TPHOYHATIbI NEMCTBOBAIM B COOTBETCTBHH
C 0COOBIMM TIPOIIECCYAIbHBIMA HOPMAaMH W IIpaBUJIAMHU HOKA3BIBAHWS, IPUHSITBIMHA IJIS KaXKIOTO
KOHKPETHOro TpuOyHana. Ilo®ToMy B CHJIy OTCYTCTBHS €IMHOIO YIOJIIOBHO- IIPOIIECCYATIHLHOTO
KOJeKca M HOPM, Kacamlmxcs cOopa TOKa3aTelbCTB, IIPOIECCYyalbHbIE HOPMBI M IIpaBHia
MOKAa3bIBAHUS, HEOOXOOUMBIE NI BEeIeHUS CYIOIPOM3BOICTBA, HMEIOT CBOIO CIEHUMUKY B
3aBHCUMOCTH OT CYIeOHOTO OpraHa M B CHIY DTOTO CYIIECTBEHHO OTJIMYAIOTCS IPYr OT Ipyra.
IIpu pa3paGoTKe HIpOeKTa CTaTyTa MEXKIYHAPOIHOIO YrOJOBHOTO cyma KoMHCCHS CTOJNKHYJIACh C
MIPOOJIEMOM COTNIACOBAHMS DPA3IMYHLIX HOPM YIOJIOBHOTO CYIOIIPOM3BOJICTBA B CHCTEMAaX
rPakIaHCKOTO IIpaBa M OOIIEro IIpaBa.

3) Komuccuss mpumepXKHBaeTCsd TOM TOYKK 3pEeHHUS, YTO CyaeOHOe IIpecieldoBaHMe JIIHUII,
OOBMHSIEMBIX B COBEPIIECHHH IIPECTYILIEHHS II0 CMBICIY Hacrosiero Kojmekca, ITOIKHO
IIPOBOMUTHECSI B COOTBETCTBUHM C IIPOIECCYATbHBIMH HOPMAaMH ¥ IIpaBHJIAMH JOKAa3bIBAHMS, KOTOPBIX
B CBOEN IIPaKTHKE NPUIEPKHUBAIOTCS KOMIIETEHTHBLIE HAIlMOHAIIBHBIE WIIM MEKIYHAPOIHBIE CYIBI.
HecMoTpss Ha INMMPOKOE pa3HOOOpasue IIPOIleCCYaIbHBIX HOPM M IIPABWJI TOKAa3bIBAHMUS,
PEryJIupYIOIINX CYTONPOU3BOICTBO B PA3IWYHBIX CYIEeOHBIX OpraHax, JIOOOW CyHI WJIM TPHOYHAI
IOJIKEH DPYKOBOJCTBOBATHCS MHMHHUMAILHBIMA HOPDMaMM HAIJIEXKaIllero CYIONpPOM3BOACTBA IS
oOecIieyeHnsT HaJJIeXKallero OTIPAaBICHHUS IIPaBOCYIMS W YBaK€HHUs OCHOBHBIX IIpaB OOBHHSIEMOTO.
CyI1iecTBYIOT pa3iIHyHble HAIIMOHAJIbHBIE, pPETMOHAIbHBIE W MEXIYHAPOMHBIE CTAHIAPTHI,
Kacalolyecsl OTIIPABJIEHMS] IPaBOCYIWs M IIpaBa Ha CIPAaBEIIMBOE CyleOHOE pa3OMpaTeIhCTBO,
KOTOpBbIe TOJKHBI HPUMEHSITHCSI KOHKPETHBIM CYIOM HIKX TpuOyHamoM. Komuccus cumTaeT
HEOOXOOMMBIM, 4YTOOBI CymeOHOE pa30MpaTebcTBO B OTHOIIEHWM JIHWIA, COBEPINMBIIETO TO WX
WHOE TIpecTyILleHre To cMbIicay Komekca, IIpOBOIMIOCHE B COOTBETCTBHUM C MHHUMAJIbLHBIMU
MEXIYHAPOTHBIMA HOPMAaMH HAaIJIeXKaIllero CyIgoIpOM3BOJICTBA.

4) IIpyHOMO TOro, 4YTO J000E JIUIO, OOBMHEHHOE B COBEPIIECHWH IIPECTYILIEHHS IIO
MEXIYHApOMHOMY IIpaBy, HMeEeT IIpaBO Ha CIIPaBeIJIMBOE CYIeOHOe pa30UpaTelbCTBO, OBLI
npusHad HriopHOeprckuM TpmOYHAIIOM IIOCIE BTOPOM MHUpPOBOM BOMHEL. B crathe 14 YcraBa
HiopuGeprckoro TpuOyHala H3JIaraloTCss HEKOTOpPbIE OOINME IIPOIEeCCYalbHBIE HOPMEIL,
00€ECIIEYNBAIOIIYE CIPABEIJINBOE CyIeOHOE pa30MpaTelbCTBO B OTHOIIEHMH KazKIOIO

nocynumoro 81/. HiopuGeprckuit TpuOyHaJl IIOATBEPIUI IIPaBO IMOACYIMMOIO Ha
CIIpaBEIIMBOE CyIeOHOE pa30MpaTellbcTBO B CBOEM IIPUTOBOpE, IWe TOBOpHUTCS ciexymomee. " Yro
Ke KacaeTcsl OpraHH3allMi CymeOHOro IIpolecca, TO BCE, 4YTO HMMEIOT IIpaBO TpebOBaTh
MOJICYIMMbIE, - BTO CIPaBEIJIMBOTO Cylda HAa OCHOBaHWM (HaKTOB M 3akoHa" 82 /. Komuccus
MpHM3HajJda OOIIMI IPHUHIUII CIPABEIIMBOTO CYIeOHOTO pa30MpaTeIbCcTBA B OTHOIIEHHUHU JIHII,
OOBMHSIEMBIX B COBEPIIECHHN IIPECTYILIEHUS II0 MEXIYHAPOIHOMY IIpaBy, B (OPMYIHPOBKE
Hiopubeprckux mnpuHiumnoB. B Ilpunnume V ykasbiBaeTcs, 4YTO "KaXmgoe IJHI0, OOBHUHSEMOE B
MeXXIYHApOTHO- IPABOBOM TIPECTYINIEHWHM, HMEeT IIPaBO Ha CIpaBeIINBOE DPACCMOTpPEHHE Meja Ha
ocHOBe (akToB 1 mpaBa' 83 /.

5) [IpyHOUOBI, Kacaroldecs OOpallleHHs, Ha KOTOPO€ BIIPABE€ DPACCUUTHIBATL II000€ IHIIO,
OOBHHSIEMOE B COBEpIIEHMM IIPECTYIUIEHUs, M IIPOLIECCYalbHbIE IEMCTBUSA, B COOTBETCTBHM C
KOTOPLIMUA €r0 BWHA WM HEBUHOBHOCTH MOTYT OBITH OOBLEKTMBHO YCTAHOBIEHBI, IIOIYYUIN

81/ VYcraB HropuGeprckoro TpmOyHanma, craTbs 14.
82/ Hropubeprckuii mpurosop, crp. 363.

83/ Yearbook... 1950 rox, vol. I, p. 375.
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MpU3HAHNE W JajJbHEHIee Da3BUTHE B IIEJIOM psiie MEXIYHAPOIHBIX U DETHMOHAILHBIX JOTOBOPOB,
MIPUHSTBIX TOCIE BTOPOM MHPOBOM BOWHBI, BKJIOYas:  MEXKIYHAPOMHBIA IAKT O TPaskIaHCKUX U
MOJINTHYECKUX TpaBax (crates 14) 84 / EBpomenckyro KOHBEHIIMIO O 3alllUTe IIpaB

YeJoBeKa W OCHOBHBIX cBoGoj (cratem 6 um 7) 85 /; AMepHUKaHCKYI0 KOHBEHIIMIO O IIpaBax
yejoBeka (crateu 5, 7 u 8) 86 /; AdpuKaHCKYI0O XapTHIO IIpaB dYelloBeKa W HapojOB

(crates 7) 87 /; Kenesckue koHBeHumu 1949 roma (craths 3, oOmIas I BCEX YETBIPEX
Konpenuuii) 88 /; u JomomautenbHble TpoTokousl | ( crates 75) u Il ( crates 6) K
KenerckuMm KoHBeHImSM 89/.

6) Komuccus cumraeT, UYTO OOKYMEHT YHHBEDPCAJIHLHOTO XapaKTepa, KaKOBBIM SIBISIETCS
Hacrosmmuii Komekc, ITOMKEH HpedycMaTpHBAaTL COOJIONEHME MEXIYHAPOIHBIX HOPM, KacaloIIMXCs
HaJIeXXAaIero CyJOIPOM3BOACTBA M IIPABOBOM IIPOLEAYPHI M CIIPAaBEMJIMBOIO CYHLEOHOIO
pa3bupaTensCcTBa M HM3JIO0KEHHBIX B cTaThe 14 MeXIyHapOoIHOTO ITakKTa O TPaKmaHCKUX U
NOJUTUYECKUX IIpaBaX. FVIMEHHO MOATOMY OCHOBHBIe mojoxeHHs ctaTbu 14 Ilakra
BOCIIpOM3BENEHBI B cTaThe 11, ¢ TeM 4YTOOBI OOECHEUYMTh IIPUMEHEHHE BDTHX OCHOBHBIX CYIEeOHBIX
rapaHTHI II0 OTHONIEHHWIO K JIHMIIaM, JeJ0 KOTOPBIX PACCMATPHUBAETCS HAIIMOHAIBHBIM WJIN
MEXKIYHAPOTHBIM CYIOM B CBSI3W C HPECTYIJIEHHMEM IIPOTHB MHpa ¥ 0€30IIaCHOCTH YeJI0BEUeCTBa IIO
cmeicity Komekca. Bmecre ¢ TeM HekoTOphle moyioKeHMs IlakTa OBLIM OIYIIEHBI WM HECKOJILKO
W3MEHEHBI I Ileer HacTtosmiero Kopekca, KakK BDTO HOSCHSIETCS HIKE.

7) B myukre 1 roBopuTcs o cdepe IpUMEHEHHs CYIeOHBIX TapaHTHUM, IIPeIyCMOTPEHHBIX B
craTtbe 11. Bce 9TM rapaHTWM HOJKHBI MPUMEHSTHCS II0 OTHOIIEHHUIO K " JWIy, OOBHUHSIEMOMY B
COBEPIIIEHUM TIPECTYIJIEHUS MIPOTUB MHpa W 0e30IIaCHOCTH YeloBeuecTBa". IanHOE IMOJNIOXKEeHUe

COCTAaBIIEHO B BBIPAXKEHMSIX, HE HMEIOIIUX OrPAaHMYMUTEILHOIO XapakTepa, C TeEM YTOOBI ITOKA3aTh,
YTO OHO IIPUMEHSIETCS HE3aBHUCHMO OT TOTO, KaKOM KOMIIETEHTHBIA CyI MIH TPHUOYHAII MOKET
OBITH YUpEXIEH IJIST pa3OoMpaTelbCcTBa Jejla TOTO WM WHOIO JHWIA B CBSISH C COBEDIIECHHEM
TaKOT'0 IIPECTYIIECHUSI.

84/ United Nations, Treaty Series , vol. 999, p. 171.

85/ Ibid, vol. 213, p. 221.

86/ Ibid., vol. 1114, p. 123.

87/ International Legal Materials , vol. 21, p. 59 [to be published in
United Nations, Treaty Series , vol. 1520, p. ...].

88/ Geneva Convention |, United Nations, Treaty Series , vol. 75, p. 31;
Geneva Convention Il, United Nations, Treaty Series , vol. 75, p. 85; Geneva
Convention Ill, United Nations, Treaty Series , vol. 75, p. 135; Geneva
Convention IV, United Nations, Treaty Series , vol. 75, p. 287.

89/ lomomHWTENHHBIM TPOTOKON K 2KeHeBcKMM KoHBeHIMSAM oT 12 asrycra 1949 ropa,
KacafoIIuics 3allUThl KEePTB MEXKIAYHAPOITHBIX BOOPYKEHHBIX KOHMIWKTOB [ 37leCh W jJajiee WMEHYEeMBIN
JIoTIOTHUTENBHBIM TIpOTOKOJIOM 1], 8 uioHs 1977 roma, Oprammsanus O6benumHeHHBIX Harumi,
Treaty Series , vol. 1125, p. 3; u JIOONTHUTENBHBIN IIPOTOKON K 2KEHEeBCKMM KOHBEHIIWSIM
or 12 amrycra 1949 roma, KacaromMHCcs 3alIUTHl KEPTB HE MEXIYHAPOIHBIX BOODPYKEHHBIX
KOH(MIIMKTOB [ 37eCh W Jajiee MMEHYeMbIN JlOMOTHUTENbHBIM TIpoTOKoIoM ], Oprasusanus
Oo0nenuHenHsx Hamwmi, Treaty Series , vol. 1125, p. 609.
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8) B mepBOM MONIOKEHMH MAHHOTO IYHKTA TaKxKe IIPeaycCMaTpHUBAeTCs, UTO JI000€ IHIIO0,
OOBMHSIEMOE B COBEDIIEHHM IIPECTYIUIEHMS, KOTOPOE OXBATHIBAETCS HAHHBIM KOIEKCOM, CUMTAETCS
HEBUHOBHBIM B CBSI3M C TakuM oOBuHeHMeM. OOBMHEHHIO BMEHSETCS B OOS3aHHOCTH H0Ka3aTh
BUHOBHOCTh HJAHHOTO IIMIIa B COBEPIINEHHH COOTBETCTBYIOIIETO IIPECTYILIEHWS Ha OCHOBe (haKTOB W
mpaBa. Ecau cynm He ymOBIETBOPEH HOKAa3aTeIbCTBAMHM, IIPEICTABIEHHBIMA OOBHHEHHEM, TO B
STOM cllyyae OH OOsI3aH BBIHECTH pEIIEHHEe O HEBMHOBHOCTH NAHHOIO JHWIA B CBSI3H C
MPeNbIBICHHBIMA €My OOBUHEHUSMHU.  ODTOT INPUHIUI IIPE3YMIIMA HEBUHOBHOCTH COOTBETCTBYET
nyHkTy 2 crtateu 14 IlaxTa.

9) IlaHHast Kiay3yjda TakyKe WMEET CBOEH IIEJIbI0 OOECIEYUTh, YTOOBI IIEPEYMCIEHHBIE B
crathe 11 MUHHUMAIbHBIE CyAeOHBIE TapaHTUM TPUMEHSINChH B PAaBHOM CTEHNEHH II0 OTHOIIEHHIO KO
BCEM IIMIIaM, KOTOpDBIE OOBHHSIOTCS B COBEPIIECHWH IPECTYILIEHHs, IIOANANAIOIIErO IIOf, IEMCTBHUE
Komekca. Kaxmoe muio, OOBHHSIEMOE B YrOJOBHOM IIpaBOHADPYIIIEHWH, WMEET IIpaBO Ha
CIIpaBeIIMBOE CylneOHOe pa3douparelbcTBo.  POpMyIHpOBKa " BIpaBe IIOJIL30BAThCS 0€3
IUCKPUMUHAIIMA MHHUMAIILHBIMU TapaHTUSIMH, IIPEIOCTABISEMbIMU KaKJIOMY YEJIOBEKY B
OTHOIIIEHNH TIIpaBa W (aKTOB" CIYKUT ITOATBEPKIEHHEM PaBHOM 3aIlMTHI 3aKOHA B OTHOINEHHU
OCHOBOTIOJIAraloOIINX CYHeOHBIX TapaHTHI, HEOOXOMMMBIX IJIS OOeCIIeUeHUsI CIIPaBEIJIMBOIO
CyIeOHOro pa30oupaTelbcTBa. B GOPMYyIMPOBKY HaHHOTO IIPEMJIOKEHMS BKIIOYEHO IIOJOKEHUE O
HeTUCKpUMMHAIINY, TNOmYepKuBalolee (akT 3ampelneHus To0or guckpuMuHanuu.  CChIIKY Ha
"mpaBa W dakTh' ClIegyeT IIOHMMAaTh, KaK OTHOCIIIYIOCS K " IpMMeHMMOMY IIpaBy" u

" ycTaHOBIIEHUIO (haKTOB". IlpuHIIn paBHOM 3alllUThl 3aKOHA B CBSI3M C IIpaBOM Ha
CIIPaBEIMBOE CyIeOHOE pa30MpaTelbCTBO COOTBETCTBYeT HyHKTY 3 cratbu 14 Ilakra.

10) BoIpaxkeHue " MUHHUMAIbHBIE TapAaHTUM' WCIOIB3YETCS B BBOTHOM IIOJOXKEHWM IIyHKTa 1, ¢
TeM 4YTOOBI IMOKa3aTh, YTO IepeYeHb CYJeOHBIX TapaHTWH, W3J0XKEHHBIX B TONIMYHKTax a)-h)
myHkTa 1, He HOCHT MCYEDPIBIBAIOIIEr0 Xapakrepa. Tak, JuWIy, OOBHHSEMOMY B COBEPIICHUHU
MpecTyIICHUST M0 cMbIcity Komekca, MOIYT OBITh IIPEIOCTABIEHBI TOIOJHUTEIbHbIE TapaHTHH,
IIOMUMO YKa3aHHBIX. KpoMe TOro, Kaxmass W3 IIEPEYMCIEHHBIX TapaHTHH, IIPEICTaBIIET COOOMI
MUHHMAIIBHYI0O MEXIYHAPOIHYI0 HOPMY, OOECIEUYMBAIOIIYIO CIIPABENJIMBOE CymeOHOE
pa3dupaTeNbCcTBO, W HE MCKIIOYAET BO3MOXKHOCTH IIPENOCTABIEHUS OOJiee IMMPOKOM 3aIlUThl B
OTHOIIIEHHE TapaHTHUM, BKIIOUYEHHBIX B II€PEUYECHbB.

11) B momnynkTe &) myHKTa 1 3aKpeIuIseTcsi OCHOBHOE IIPABO OOBMHSIEMOTO Ha CIPaBEIJINBOE U
IyOJIMYHOE pa30MpaTeNbCTBO €ro Jejla KOMIIETEHTHBIM, HE3aBUCHMBLIM W OECIPUCTPACTHBIM CYIOM,
CO3MaHHBIM HaJJeXKaIllluM 00pa3oM Ha OCHOBaHMM 3aKoHa. IIpaBo Ha HyOIHMYHOE CymeOHOe
pa30bMpaTeNbCTBO IIPENIIOIaracT HaOIIoJeHne OOINECTBEHHOCTA 3a CyIeOHBIM IIPOIIECCOM B KadecTBE
rapaHTHX OT MPOIIECCYalIbHBIX HapyluneHui. Bwmecre ¢ Tem Kommccus oTrmedaeTr, YTO IIyHKT 1
crateu 14 IlakTa maeT cymy IIpaBO He NOIYCKAaTh II€YaTh W IIyOIMKYy Ha CcyneOHOE
pa30UpaTEeNLCTBO B OTPAHUYEHHOM YMCJIE HCKIIOUYATEIBHBIX clydaeB. KoMmeTeHIHuS cyna
SIBIISIETCS] TJIABHBIM YCJIOBHEM €r0 IIPAaBOMOYMM BECTH CyIeOHOE pa30HpaTellbcTBO M BBIHOCHUTH
00OCHOBAaHHOE€ peIlleHHEe IO Jedy. He3aBHCHMOCTh M OEeCIPHUCTPACTHOCTh Cyda HEOOXOMMMEI IS
00€eCIIEYEeHNsI TOTO, YTOOBI CYIIECTBO OOBHHEHHI B OTHOIIEHWM TOTO MJIM HMHOIO JHUIA OBLIO
YCTaHOBIEHO Ha OCHOBe (baKTOB M IIpaBa B XOJe CIIPABEIJIMBOIO U OOBEKTHUBHOIO
pasouparenscTBa. Cyn DOJKeH OBITH CO3MaH HaIJIeXalluM o0pa3oM Ha OCHOBAaHHHU 3aKOHA ISt
o0eCIIeUeHNsI €ro IIPaBOMOYMI M HAIJIeKAaIllero OTIpaBICHMS IIpaBocyaus. JlaHHOE IOJIOXKEHHE
B3sdTO0 m3 myHKTa 1 cratem 14 Ilaxkra.

12) Texcr myukTa 1 @), NpPUHSTHIA B IIEPBOM YTEHWH, COIEpPXKAl KOHKPETHYIO CCHUIKY Ha

HaJIWYWe CyJga, CO3MaHHOTO "B COOTBETCTBHH C 3aKOHOM HIM JTOrOBOPOM", C TeM UYTOOBI Y4YecThb
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BO3MOKHOCTh CO3JaHUS B OYOyIIeM B paMKaX TOI0 WJIM HWHOTO IOTOBOpa ITOCTOSTHHOTO
MEKIYHAPOJTHOTO YrOJOBHOTO cyma. Kommccusa WCKIodymia cjiaoBa "B paMKax gorosopa” ¢
y4eTOM BO3MOXKHOCTH CO3JAHMS IBYX CIEIMAIBHBIX MEXIYHApOIHBIX YIrOJOBHBIX TPHOYHATIOB IIO
urtoram pesoinonuu, npuHsITONM CoBeToM bBesomacHoct B cootBeTcTBumM ¢ I'maBour VII Ycrama
Opranusanuu O0bennHeHHBIX Harmii.  Komwuccus mpu3Haia, 4YTO CYIIECTBYIOT pa3IUYHbBIE
METOJBI, C MHOMOIIBIO KOTOPBIX MOTYT YUPEXIAThCSI MEXIYHAPOTHBIE YTOJNOBHBIE CYObl. I JTaBHBEIM
YyCIIOBHEM MJIsI OOeCHeYeHUS CYIeOHBIX TapaHTHM CIIPaBEIIMBOrO CYAeOHOIO pa30MpaTelbCTBa
SIBIISIETCST TO, YTO CyI JOJKEH OBIThH " CO3MaH HamIeXalnM o0pa3oM Ha OCHOBaHMHM 3aKOHA'.

13) IlommyukT b) myHkTa 1 TapaHTHpyeT IpaBO OOBHHSEMOrO OBITh HE3AMEITUTEIHHO H
IMOAPOOHO YBEIOMIIEHHBIM Ha S3bIKE, KOTODBIM OH IOHHMAET, O XapakKTepe IMPeIbIBISEMbBIX €My
OOBMHEHHH. DTO - II€PBOE M3 CEPUU IIPaB, WMMEIOIIMX IO TaTh OOBHHSEMOMY BO3MOXKHOCTB
3aII[ATUTh Ce0ST OT IPETbIABIIEMBIX €My OOBHMHEHHH. OOBUHSIEMBIA ITOJXKEH OBITH
HE3aMEIJINTEILHO YBEIOMIIEH O IPENBSIBISIEMBIX €My OOBHHEHHSIX, C TEM YTOOBI HMMETH
BO3MOXHOCTh OTPEardpoBaTh Ha HHUX Ha JIIOOOM BTale MPeIBAPUTEIBLHOrO CIEICTBHS U HMETH
IOCTATOYHO BPEMEHHU IS TOATOTOBKH CBOEH 3amuThl. OOBHHSEMBIM IOJKEH OBITh ITOLPOOHO
YBEIOMJIEH O XapaKTepe M OCHOBAHWM IIPEIbIBISEMBIX €My OOBHHEHUM, C T€M YTOOBI OH MO B
MOJTHOM Mepe IIOHSTh CMEBICI BMEHSEMOTO €My B BHHY IIPOTHBOIPABHOTO IeSHUS W OTBETHUTh Ha
5T OOBHMHEHMs. JaHHOE IOJOXKEHHE TpeOyeT TOro, 4YTOOBI OOBHHSIEMBIA OBLI IIPOMHGMOPMHUPOBAH
0 TIPEeIbABISIEMBbIX €My OOBHHEHMSX IIOAPOOHO W Ha SI3bIKE, KOTODPBIA OH IMOHHMaeT. JlaHHOE
MOJIOKEeHNE B3SITO M3 MyHKTa 3 &) crathu 14 Ilakra.

14) TIlopmyHKT C) TyHKTa 1 CTaBUT cBOeM WEIbI0 OOECHEYHUTh, YTOOBI OOBHHSIEMBIN HMeEI
IOCTATOYHBIE BO3MOKHOCTH W HEOOXOIMMBIE CpemcTBa NI 5¢(dEKTHBHOTO OCYIISCTBICHUS IIpaBa
Ha 3alUTy OT NpPeIbSBICHHBIX eMy OOBMHeHWH. JlaHHOe NIpaBo OyIeT WMETh CMBICH JHIIb B
TOM CclydJae, €clii OOBHHSEMOMY OYyIET rapaHTHPOBAHO JOCTATOYHOE BPEMs, BO3MOKHOCTH WU
IOpUANYECKasl TOMOIb, HEOOXOMMBIC IJISl TOATOTOBKH W TIPEACTABICHHUS 3aIllUThI B XOIe
cymebHoro pas6upartenbcTBa.  Unensl KoMuccww NMOmYepKWBANM, YTO IPaBO OOBHHSIEMOTO
OeCIIpensITCTBEHHO CHOCHUTBCS C €ro 3alllUTHUKOM B DAaBHONM Mepe pacIpoCTpaHsSeTcs KaK Ha
3aIIWTHAKA, BBIOPAHHOTO OOBWHSEMBIM, TaK W Ha 3aIllUTHWKA, HA3HAYCHHOTO CYIOM B
COOTBETCTBHM C NOINYHKTOM €) TmyHKTa 1. [aHHOe TOJIOXEHWe B3ATO W3 IMyHKTa 3 b)
craten 14 Ilakra.

15) IlommyukTr d) myHkTa 1 TapaHTHpyeT IpaBO OOBUHSEMOrO OBITh CYIUMBIM 0€3
HEONpPABNAHHON 3aIepKKH. JIMI0, KOTOPOMY OBLIO INPEIBIBICHO OOBHHEHUE B COBEPIIECHUHU
IIPECTYILIEHNUSI, HO KOTOPOE HE OBLIO OCYKIEHO, HE ITOJKHO IHIIATHCS CBOOOILI WIIM HECTH
TSATOTBI, CBA3aHHBIE C IIPENIIOIAaraeMbIM IIPOTHUBOIIPABHLIM HESHUEM, B TeYeHUE
IIPOJOIIKMUTEILHOIO IIEPHOJA BPEMEHHU BCIEICTBHE HEOINPABIAHHBIX 3aJep3KeK B IIPOIECCE
CYIOIPOM3BOICTBA.  MEXIYHApOIHOE COOOIIECTBO, PAaBHO KAaK M KEPTBLI TIXKKHUX IIPECTYILICHUH,
nmoxmagaonux 1mox chepy menctsust Komekca, TakyKe TIIIyOOKO 3aMHTEPECOBAHLI B OTIIPABIEHUH
mpaBocynusi 0e3 HeONpaBIaHHOW 3amepkKu. JlaHHOe IOMOXKEHWE B3ATO W3 NYHKTa 3 C) CTaThH
14 TIlaxra.

16) B mommyHkTe €) myHKTa 1 IIpeaycMaTpHBAETCS IIpaBO OOBHHSEMOrO IIPUCYTCTBOBATH B XOe
CyIeOHOTO pa3OMpaTeNnhCcTBa W 3alllUINATh Ce0S JUYHO OT MPEeIbIBISEMBIX €My OOBHUHEHMUI.

MexXay IpaBoM OOBHMHSIEMOIO IIPUCYTCTBOBATH Ha CYHNeOHBIX 34CEHaHMIX M IIPABOM 3alllMIATh CeOs
OT IIPEIbSIBISIEMBIX OOBUHEHUM CYIIIECTBYET TeCHAs B3aMMOCBs3b.  IIpuCyTCTBHME OOBMHSIEMOTO Ha

CymeOHBIX 3aceHaHUIX ITaeT €My BO3MOXKHOCTh H3YYUTh HOKYMEHTAJIbHbIE WM WHBIE MaTepHhallbHbIE
IOKa3aTelNbCTBA, 3HATh CBHUAETENIell OOBMHEHHS M BBICIYIIIATHL CBHUIETEIbCKHE ITOKA3aHMUS.
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OOBUHSIEMBIN [OJIKEH OBITh NMPOMH(MOPMHPOBAH O I0OKa3aTElILCTBAX, IIPEACTABIEHHBIX B
IIOATBEPKIEHNE BBIIBUIAEMBIX IIPOTHB HEr0 OOBMHEHWM, C TEM YTOOBI OH MOT IIOATOTOBUTH
COOTBETCTBYIOMIYIO 3amnuTy. OOBUHSEMBIA MOKET 3alllAINATh Ce0s JUYHO B Cyde HIN dYepes
IIOCPEICTBO BLIOPAHHOIO MM 3aIllATHHKA, C TEM 4YTOOBI OH IPEACTABISI €ro B CylIe W 3alldInajl
€ro OT BBIABMHYTBIX IIPOTHB HErO0 OOBUHEHMU.

17) Moryr BO3HHUKATh CUTYallMW, IIPU KOTOPBIX OOBUHSIEMBIN MPENIIOYUTAET OBIThH
MPENCTABICHHLIM 3alllUTHUKOM M TIOJYYaTh IPABOBYIO HOMOIIL JJIS 3aIIUThI OT HPEXbSIBISEMBIX
€My OOBHMHEHHM, HO IIpM STOM OH He HMeeT HEOOXOIMMBIX CPEINCTB IJIS OIIAThI TAKOM IOMOIIIH.
B Takol cuTyanum OOBHHSIEMBIM OYIET WMETh NIpPaBO Ha MOJYYEHHE IIPABOBOM ITOMOIIN
3AIMUTHUKA, HA3HAYEHHOTO CYIOM, O0€3 COOTBETCTBYIOIIEr0 TpeGOoBaHUS OO0 OILIaTe TAKUX YCIYT.
OOGBMHSIEMBINA, KOTOPBLIA HE MPEACTABICH 3aIlMTHUKOM, MOJKEH OBITH HPOMHMOPMHUPOBAH O IIpaBe
MMETh HAa3HAYEHHOI'O CYIOM aJBOKaTa M OECIIaTHYIO IIPAaBOBYIO IIOMOIIE B TOM ClIy4yae, €CId OH
He pacIiojlaraeT JOCTaTOYHBIMH CPEICTBAMH IS e¢ OILTaThl.  Jl[aHHOE ITOJIOKeHWEe OCHOBAaHO Ha
nyakte 3 d) cratem 14 Ilakta. B HacTosIeln craThe OTCYTCTBYIOT CIIOBa "B JIFOOOM CiIydae,
KOTIa WHTEpPEeChl IPaBOCYIUs TOTO TPeOYIOT' WM CBI3aHHAS ¢ STHUM (GOPMYINPOBKa "B ITIOO0M
TakoM cirydae”, cymnectByiomue B Ilakte. Komwmccums cumrTaeT, 4YTO Ha3HAUYEHUE 3allUTHHKA
caMUM OOBHMHSEMEIM 6o ex officio CyIOM HEOOXOIOMMO BO BCEX CIyYasgX C Yy4YeTOM O0CO0O0M
TSIKECTH TPECTYIUIEHMI, OXBAThIBAEMBIX HacTosmmM KOTekKcoM, U BEpPOSTHOW CTPOTOCTH
COpa3sMEpHOro HaKa3aHW.

18) B mommynkte f) myHKTa 1 OpeaNpUHUMAETCS IOMBITKA OOECIEYUTh MPAaBO OOBUHSIEMOIO Ha
3aI[ATY OT OOBUHEHMI B CBSI3M C IPENCTABIEHMEM CBUIETEILCKMX IIOKA3aHUM B XOMmE CyHA.

DTOT IYyHKT OOECIIEYMBAET TapaHTHIO TOTO, YTO 3aIluTa OyIeT HMMETh BO3MOXKHOCTH IOIPAINBATH
CBHUETENEN, IIOKa3bIBAIOIINX HPOTHUB OOBHMHseMoro. OH TakyKe rapaHTHpPYeT IIpaBO 3alllUTHI Ha
BBI3OB CBHUJETEIEH OT MMEHHM OOBHHSIEMOIO M HMX JOIPOC Ha TeX K€ YCIOBUSIX, KaKWe
CYIIIECTBYIOT OJIs CBHUIETEJIEH OOBHUHEHMUSI. DTO TOJIOKEHWe B3SATO W3 TMyHKTAa 3 €) mnyHKTa 14
IlakTa.

19) B mopmyHKTe () MyHKTa 1 [elaeTcs ITOIBITKA OOECIeYUTh OOBHHSEMOMY BO3MOIKHOCTH
IIOHUMATh TIPOMUCXOMSINEE B XOIe CyIeOHOrO0 pa30UpaTellbcTBA IOCPEICTBOM IIPEIOCTABICHUS €My
ImpaBa Ha OECIUIATHYIO IIOMOIIb IIEPEBOJYMKA B TOM CIIy4ae, €CIH CymeOHOe pa3sOHupaTehbcTBO
IIPOBOJUTCS Ha $I3bIKE, KOTOPOTO OOBHHSEMBIM He ITOHMMAET MJIM Ha KOTOPOM OH HEe TOBODHT.
OGBHMHSIEMBIA JOJIKEH HMMETh BO3MOXKHOCTH IOHHMATh CBUIETEIBbCKHME IIOKA3aHUS WIIM IPyrue
OKA3aTelIbCTBA, IMPEeIbsIBISIEMbIE B XOIe Cyma B OOOCHOBAHME BBIIBUTAEMBIX IIPOTHUB HETO
OOBMHEHHWH, C TEM YTOOLI MMETh BO3MOXKHOCTH ®(GGEKTHMBHO OCYIIECTBUTL IIPABO Ha 3aIlUTy OT
5TUX O0OBMHeHHU. KpoMe TOoro, OOBHHSEMBI HMeEET MpPaBO OBITh 3aCIYIIAHHBIM M IIPaBO B DTOU
CBSI3M Ha OECIUIATHYIO IIOMOIIb IIEPEBOJYMKA B TOM ClIy4ae, €CId OH He TOBOPHUT Ha
HMCIIOIb3YEMOM B CyI€e SI3bIKE€ WM He ITOHHMMAaeT ero. IIpaBo OOBHHSIEMOro Ha IIOJIyYeHUE
IIOMOIIY IIEPEBONYNKA KACAETCS HE TOJNBKO CIYIIaHHHA B XOIE CaMOro CydeOHOro pa30MpaTelbCTBa,
HO W BCEX BTAlOB NPEJBAapUTENLHOTO CleAcTBUs. JlaHHOe moJloKeHue B3sITO u3 IMyHKTa 3 f)
crateu 14 Ilakra.

20) Iomgnyukt h) mnyHkra 1 3amperiaeT NpUMeHEHWE YIrpo3, ILITOK HJIH IPYTUX CPEICTB
MIPUHYKIEHNS, HMEIOIINX IeJIbI0 3a4CTaBUTh OOBMHSIEMOTO HATh IOKAa3aHUS IIPOTUB CAMOTO cebs B
XOlle CyneOHOro pa30upaTelbCcTBAa WM IPHU3HATH ce0s BUHOBHBIM.  VCIIOIB30BaHME
IIPUHYIUTEILHBIX MEp, € TEM YTOOBI 3aCTaBUTh JIHI[0 IIPU3HATH WHKPUMHUHUDYIOIIEE €T0
MpU3HAHWE, IIPOTUBOPEUYUT IPUHIUITY HAIJIEXKAIIero CYIOIPOM3BOACTBA M HE COOTBETCTBYET HIEE
OTIIpABIIEHUs] IMPAaBOCYIUs MOJKHBIM 0Opa3zoM. KpoMe TOro, mTOCTOBEPHOCTH 000N
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nHGOPMALIMY, TIOJYYEHHON TAaKWMMU CPEICTBAMU, BBI3BIBAET OOJBIITNE COMHEHWs.  JlaHHOE
MOJIOXKEHWE B35ATO M3 IyHKTa 3 () cratbu 14 Ilakra.

21) B mnyHKTe 2 yKa3bIBaeTCs, YTO JIO00€ IHIO, OCYKIEHHOE 3a KaKoe- IMO0 IPECTYILIEHUE,
MoAIagarliee II01 OEWCTBHE HacTosiiero Komekca, HMMeeT IpaBO Ha TO, YTOOBI €ro OCYXKICHHE
Y BBIHECEHHBIA B ®TOM CBSI3W IIPUTOBOD OBUIM IIEPECMOTPEHBI COTJIACHO 3aKOHY. IIpaBo Ha
00>KaJOBaHME B HACTOSIIEN CTaThe HE IPEIyCMAaTPUBAETCs, XOTsS ITAHHOE IIOJOKEHUE
CYILIIECTBOBAJIO B CTaThe, IIPUHATON B IIepBOM ureHuH. B YcraBe HriopuGeprckoro tpuOyHaia HeE
IIpeaycMaTpUBaeTCsS IIPaBO OOBHHSIEMOrO Ha OOKaJloBaHWEe OOBMHEHHS WM IIPUTOBOpPa B CyIe
0ojlee BBICOKOHM HWHCTAaHIWH. HIOPHOEPICKMEH TpHOYHAl OBLI YUYPEXIEH B KauyeCTBE BBICIIErO CyIa
B paMKaxX MeXXIYHAPOTHOM YrOJOBHOM IOPHUCOMKIIMHK MJIs IIPOBENEHHs CYymeOHOro IIpollecca Haj
OCHOBHBIMH BOCHHBIMH TIPECTYIHUKamMu cTpaH Eppomerickowt ocm 90/. " Cyma Gojee BBICOKOWU
WHCTAHIIUK', KOMIETEHTHOTO HEpPECMAaTPUBATL €r0 pEIIeHHs, TOTJIa He CYIIeCTBOBAJIO.

Komuccus mpuHsIa K CBEIEHHIO DBOJIOIIMIO IIPABOBBEIX HOPM, MMEBIIIYI0 MECTO IOCJIE 3aBepIICHUS
HiopuGeprckoro mpolecca, B CBSI3W ¢ IpU3HAHHEM IIpaBa Ha OOXKallOBaHHE II0 YTOJOBHBIM
IelraM, KOTOpOe IpeaycMoTpeHo B IlakTe m ycraBax MeXKIyHapOIHBIX YIOJIOBHBIX TPUOYHAIOB IJIS
opiBiier IOrocmasum u Pyammer, yupexgenabix CoBeToM BeszomacHOCTH. Bbrimo Takxke OTMeuYeHO,
YTO IIPOEKT yCTaBa MEXKIYHAPOIHOIO YrOJIOBHOTO Cyma, paspadOareiBaBinmiics Kommuccuen,
mpeaycMaTpHUBall IIpaBo Ha oOxkamoBaHme. KoMmuccHsl codyjla YMECTHBIM IPEeIOCTaBUThL IIPaBO Ha
aneIUISIIINI0 JIUIlaM, OCYKIEeHHBIM 3a IIPECTYILIEHWS, IIpeIycMOTpeHHble HacTosimuMm KomekcoMm, ¢
YUYETOM CEepPhE3HOr0 XapaKTepa BTHX IPECTYIUIEHHM KW OOYCIOBIEHHON B®THM CTPOTOCTH
COOTBETCTBYIOIIETO HakaszaHus. IIpaBo Ha 00XKaloOBaHMWE KacaeTcs KaK OCYKIEHHs, TakK H
MIPUTOBOPa, BBIHECEHHOT'O CYIOM IIepBOM HHCTAaHIMHU. JlaHHOE IIOJIOXKEHWE B3STO M3 IIYHKTa 5
crateu 14 Ilakta. CchUIKa Ha " BBIIECTOSIIYIO CyIeOHYI0O HHCTAHIIMIO", coOIepKaIascs B
ITakTe, B HACTOSIIEM IIOJNOXKEHWH HE BOCIPOM3BOIUTCS, C TEM YTOOBI M30€3KAaTh BO3MOIKHOTO
BO3HMKHOBEHMS IIyTAHUIIBI, IIOCKOJBKY PACCMOTPEHHE B IIOPSAKE OOKAIOBAHUS MOIKET
TIPOU3BOIUTELCS BBIIIECTOSIIIUM CYIOM, SBISIOIIAMCS YacThIO CYAeOHON CTPYKTYPBI, BXOISIIENA B
COCTaB eguHOro " TpmOyHaia", Kak ®TO HMMEET MECTO B Cllyuyae IBYX CIENHAIbHBIX TPHOYHAJIOB,
yupexxneHHbIXx CoBeToM bBesomacHoctr.  CyIIHOCTR IIpaBa Ha OOXKaJOBaHHE 3aKIIIOYAETCS B IIpaBe
OCYXXJIEHHOIO JIMIa Ha IIEPECMOTP HEOJAroNpHSTHOIO pEIIeHWS W COOTBETCTBYIOIIETO HaKa3aHUS

" 0onee BBICOKMM" CYIeOHBIM OpPraHOM, VIPaBOMOYEHHBIM IIPOM3BOMUTHL TAaKOM IIEPECMOTpP, a IIpH
HEOOXOIMMOCTH - M3MEHSThL paHee BLIHECEHHOE pEIIeHre WM IIepeCMaTpUBaTh HaKa3aHME,

IIpUYEM €ro peIlleHHus SBISIOTCS 00s3aTeNbHBIMU.  HacTosIee MONOKEHHE HE 3aTparuBaeT
HEepapXUYECKON CTPYKTYpbl TOM HJIM HWHOM HAIIMOHAJBHOM MM MEKIYHApOIHOU CHCTEMBI
YIrOJIOBHOI'O MpPaBOCYIHS, IIOCKOJBLKY BHYTPUIOCYIapCTBEHHAs CHCTeMa YIOJOBHOI'O HpPaBOCYIUS
peryinmpyeTcsl HAIIMOHAIIBHBIM 3aKOHOM COOTBETCTBYIOIIIEIO T'OCYIapCTBa, a MeEKIyHapoHas
cucTeMa YTOJOBHOTO IIPaBOCYIMS - YYPEOUTEILHBIM ITOKYMEHTOM, IpeaycMaTpHBAIOIIUM
BO3MOXKHOCTh CO3JTAaHUS MEKIYHAPOTHOTO TpHOyHAla HWIH CyIa.

Cratpst 12

Non bis in idem

1. Hukro He MOXXeT OBITH BHOBb IIPHMBIIEYEH K CYHNEOHOM OTBETCTBEHHOCTH 34
MpeCTyIJICHHEe IIPOTUB MHpPa M O€30IIaCHOCTH YelIOBEYEeCTBA, 3a COBEPIIEHHE KOTOPOIO

90/ VYcraB HropuGeprckoro TpmOyHama, craTths 1.
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IaHHOE IIMII0 YK€ OBbLI0 OKOHYATEIBHO OCYKAEHO HIM OIPaBIaHO MEXKIYHAPOIHBIM
YTOJIOBHBIM CYIOM.

2. JInmo He MOXKET OBITh BHOBb IIPHUBIIEYEHO K CYIEOHOM OTBETCTBEHHOCTH 34
MPECTYIJICHWE, 3a KOTOPOE OHO YK€ OBLIO OKOHYATEIBHO OCY:KIEHO WM OIIPaBIaHO
HAIIMOHAJIBHBIM CYIOM, 3a WCKIIIOUEHUEM CJIEOYIOIIUX CIy4Yaes.

a) B clly4ae MEKIYHAPOIHOTO YrOJOBHOTO Cyma, €CIH:

i) IesHIEe, KOTOPOeE SBJISIOChH OCHOBAHHMEM IJsI IIPUTOBOPA,
BBIHECEHHOTO HAIIMOHAJIBHBIM CYIOM, OBLIO KBATU(MHUIIMPOBAHO BDTUM
CYIOM KaK OOBIYHOE IIPECTYINIEHHWE, a He KaK IpecTyIIeHWe IIPOTHUB
MHpa U 0€30IaCHOCTH YelIOBeYeCTBa, WU

i) CymeOHOe pa30MpaTeIbCTBO B HAIMOHAJIBLHOM CyIe He OBLIO
OeCIIPUCTPACTHBIM W HE3aBHCUMBIM, IIPECIENOBATIO IIENb OrPAIWTh
O0OBHHSIEMOTO OT MEXKIYHAPOMHON YTOJIOBHOM OTBETCTBEHHOCTH HIIH
€CIIM JEeJI0 HE BENOCh C TOJIKHOU TINATEIBLHOCTHIO;

b) B clly4ae HAIIMOHAIBHOTO Cyda IPYroro rocymapcTBa, €CIH:
i) IesTHIe, KOTOPOE SIBISJIOCH OCHOBAHHWEM IJsI paHee BBIHECEHHOTO
IPUTOBOpPa, HMEIO0 MECTO Ha TEPPUTOPHUH TAaHHOTO TOCYHAPCTBA;
WA
i) IaHHOE TOCYJapCTBO SIBHJIOCH OCHOBHOW 3KEPTBOM MPECTYILIICHUS.
3. B cioydyae mOBTOPHOTO OCYXIEHHS B COOTBETCTBUHM C HacTosmmmM KomekcoMm cynm Ipu

BBIHECEHHMH IIPUTOBOpPA 3aCUMTHIBAET TY YacTh CpPOKa HaKa3aHUS, KOTOPOE YK€ OTOBIIO BTO
JHUIIO0 II0 IPUTOBOPY HAIIMOHATHLHOTO CyIa 3a TO Ke JIesHHE.

KomMmeHnTapuu

1) YrolloBHOE 3aKOHOIATENHCTBO IIPETyCMATPHUBAET HEKYI0O HOPMY IIOBENEHMS, KOTOPOU JIOIHU
00sI3aHBI CIIEIOBATh, YYMUTBHIBAS BO3MOKHOCTEH CYHeOHOrO IpecileloBaHWs W HaKa3aHWs 3a
HapylIeHWe 9TOHM HOPMBI.  IIomoOHO KaxKJIOMy TOCYJapCTBY, KOTOPOE 3aHMHTEPECOBAHO B
5¢pdHEKTUBHOM IPUMEHEHHU YTOJOBHOI'O 3aKOHOMATENILCTBA NYTEM CYIeOHOIO IIpeciIeqOBaHUSI U
HaKa3aHWS JINAI, OTBETCTBEHHBIX 3a HapYIIeHHEe TaHHOIO 3aKOHOJATEILCTBA, MEXKIYHAPOITHOE
COOOIIIECTBO 3aMHTEPECOBAHO B OOECIIEUEHHMH TOTO, UTOOBI IHIA, OTBETCTBEHHBIE 3a
MeXXIYHAPOTHBIE TIPECTYIUICHUs, IIPEIyCMOTPEHHBbIE NaHHBIM KomekcoM, IpHUBIEKAINUCh K CYOy H
HeCcIM HaKa3aHWe.

2) IIpenmycmoTpenHast B cTaThe 8 coBIamaroIas IOPUCOUKIINS MEXAYHAPOMHOTO cyna U
HAITMOHAJTBHBIX CYIOB TOCYIAPCTB - YYacTHHUKOB Komekca B OTHOIIIEHWH NPECTYILICHUH, O
KOTOPBIX TOBOPUTCS B cTaThbsix 17-20 wactu [I,  OTKphIBaeT BO3MOXKHOCTH TOTO, YTO TO WA
WHOE JIMI[0 HE ONUH pa3 MOXKET OBbIThb IIPUBIEYEHO K CYHEOHOW OTBETCTBEHHOCTH U IIOHECTH
Haka3zaHue. Kpome TOro, »Ta BO3MOKHOCTh He TMOJHOCTBIO HCKIIOUAeTCS W B OTHOIIECHUU
TIPECTYIJICHUST arpecCud, O KOTOPOM TOBODPUTCS B CTaThe 16, ITOCKONBKY DKCKITIO3WBHAS
IOPUCIUKIINS MEXIYHApOTHOIO YIOJIOBHOTO Cyda B OTHOIIEHHWHW ITAHHOT'O MPECTYIJIEHUS JOIMyCKaerT,
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Ha OCHOBAHMH CTaThby 8, OrpaHHMYEeHHOE MCKIIOUEHHE IMPUMEHUTEIbHO K HAIlMOHAILHBIM CYIAM
rOCyJapCTBa, COBEDIIUBIIETO arpeccuio. B CBSI3M ¢ BO3MOXKHOCTBIO IIPOBENEHUS MHOXKECTBEHHBIX
CyIeOHBIX pa30MpaTeIbCcTB HAIIMOHAILHBIMM CYJZAMH pPa3IMYHBIX TOCYJapcTB, pPaBHO KakK H
MEXIYHAPOMHBIM YIOJOBHBIM CYIOM, BO3HHKAae€T BOIIPOC O TOM, JOJKEH IIM NpWHUOMO Non bis
in idem TpuUMeHSTBHCS B MeXIYHApOSHOM mpaBe. Komuccus NOpu3HAajiga, YTO DSTOT BOIIPOC
3aTparuBaeT KaK TEOpPEeTHYECKHWe, TaK W IPAaKTHYECKHE AaCIeKTBL.  BbUIO OTMEUeHO, YTO ¢ TOYKHU
3peHus TEOPUM NTAaHHBIM NPUHIMI IPUMEHHM BO BHYTPEHHEM IIpaBe, HO €ro OCYILIECTBIEHHE B
OTHOIIIEHUSIX MEXIY TOCyJapCTBAMM IIOPOKIAET IIPOOJEMY COOIIONEHHS ONHHUM TOCYIAPCTBOM
OKOHYATEIbHBIX CYIEeOHBIX pEIeHNM, BBLIHECEHHBIX B IPYIOM TOCYIapCTBE, IIOCKOIBKY
MEXIYHAPOMHOE IIPaBO HE OOS3BIBAET TOCYJNAPCTBAa IIPHU3HABATL DPEIIECHME II0 YIOJOBHOMY JEINY,
IIPUHSATOE B HMHOCTpPAHHOM TocymapcTtBe. C IPakTHYECKOM TOYKM 3pEHUS OTMEYajoch, YTO TO
WM WHOE TOCYZAPCTBO MOKET OrPajguTh OT CyHeOHOIrO IIpECIeNOBaHMS JIWIO, COBEPIIUBIIEE
MpeCTyIJICHUEe IIPOTUB MHpa M 0€30IIaCHOCTH YellOBeUeCTBA M HAXOMISIIeecs Ha ero TEPPUTOPHUH,
IIyTEM BBIHECEHHUS OIIPABIATEILHOIO IIPUTOBOpa B Xojme (HMKTHBHOIO CyIeOHOro pa30HpaTelbcTBa
WIM IIYTEM €ro OCYXKIeHWS HIA Ha3HauYeHHs HaKa3aHWS, KOTOPOe He SIBISIETCS COpa3MepPHBIM
TSKECTH IIPECTYIUIEHHSI, HO KOTOPOE IIO3BOISET €My M30eXKaTh OCYXKIEHUS I OOJIEe CTPOIOro
HaKa3aHWS B IPYrOM TIOCYJapCTBe, M B YAaCTHOCTH B TOCYZApCTBE, TIiIe OBLIO COBEDIINEHO TaHHOE
MPECTYIIEHNE, WIW B TOCYIAapCTBE, SBISIONIEMCS TJIABHOM SKEPTBOM TaKOTO IIPECTYILIEHMUSI.

3) IIpumenenne npuHNMOa non bis in idem 0 MEeXIYHAPOTHOMY IIpaBy HEOOXOIMMO IS
o0ecIeye s TOro, YTOOBLI JIMII0, OOBHHEHHOE B COBEPIIEHWM IIPECTYIIEHHS, HE OBLIIO BTOPUYHO
IpeNaHo Cyoy WM HAaKa3aHO 3a ONHO M TO Ke MpecTymieHwe. JlaHHAS OCHOBOIIONIATaioIast
rapaHTds 3all{IIaeT U0 OT HEOJHOKPATHOIO CyIeOHOTO pa30HpaTelbcTBa M HAKA3aHUS
KOHKDPETHBIM TOCYJAPCTBOM 34 ONHO M TO K€ IPECTYILNIEHHE, KaK 9TO IIPEIyCMOTPEHO B
MexXIyHapOmMHOM ITaKTe O TPaKTAHCKMX W TOJUTHYECKUX MpaBax (IyHKT 7 craTeu 14). JInno,
KOTOpOE OBbLIO HAamJIeXalllMM 00pa3oM CYyIMMO M OIIPABINAHO B CBSI3U C IPEIBLABICHHLIMU €MY
YrOJOBHBIMU OOBHHEHMSIMHM, HE IOJKHO HEOOOCHOBAHHO IIOBTOPDHO HECTH BCEX TATOT YIOJOBHOTO
mnmpecjenoBaHusa. Kpome TOro, M0, KOTOpPOe OBLIO HAIJIEXAIIUM O0pa3soM CYZUMO M OCYKIEHO
32 TO WIHA WHOE IIPECTYIUIEHME, JIOJKHO OBITh JHUINL EIWHOXKILI IOIBEPTHYTO HAaKa3aHUIO,
COpa3sMEpHOMY TSIKECTH MpecTyIieHusd. IIoBTOpHOe Ha3HAYeHWE TAKOIO0 HAKAa3aHUS B OTHOILIEHWH
TOro K€ JHIA 34 TO K€ INpPECTYILNIEHHEe OyIeT O03HAayaTh IIPEBBIIIEHNE TPeOOBAHUM IIPABOCYIHS.

4) KoMuccuss mocTaHOBMIIA BKIIOYUTL IPUHOUI non bis in idem B HACTOSIIYIO CTaThIO IIPH
YCIIOBUM BBEIEHUSI B HEE OIpPEIeNeHHBIX MCKIIOYEHUH, KACAIOIIUXCS HEKOTODHIX IPOOIEM,
CBSI3aHHBIX C IIPUMEHEHHEM ITAHHOrO NpWHIMIA. KOMMCCHS TOCTUIVIA HAIJIEKAaIllero pPaBHOBECHUS,
C OIHOM CTODOHBI, MEXIY HEOOXOIUMOCTHIO COXPAaHEHHS B MaKCHMAalbHO BO3MOIKHOW CTENeHU
LIeJIOCTHOCTH WpHHIMIA nNon bis in idem , a ¢ Apyrol CTOPOHBI, TPeOOBAHUSIMH,
KacaloIUMKCS HAIJEXAIIer0 OTIPABIeHHUsT IpaBocyaus. Komuccus OTMETHIIA, YTO IPUMEHEHHE
HTOr0 IMPHHIIMIA Ha MEXIYHAPOTHOM YPOBHE IIPEAyCMAaTPHUBAETCS B yCTaBaX MEKIYHAPOIHBIX
YTOJIOBHBIX TpuOyHaloB 1o ObiBiein FOrocmaBum (cratest 10) wm Pyanme (crathst 9). Komuccus
Tak>Xe HAaIOOMHMJIA, YTO STOT IIPUHIIWAI BKIIOYEH B IPOEKT YyCTaBa MEXIYHAPOTHOIO YTOJIOBHOTO
cyma (crates 42).

5) Cratest 12 mpemycMaTprMBaeT NIpUMeHeHHMe NpHHIMIA non bis in idem 110 OTHOIIEHUIO K
MPECTYIJIEHUSIM, OXBaThbIBaeMbIM KoIeKcoM, B IBYX pAasiIMYHBLIX CUTYallUdX B 3aBUCUMOCTH OT
TOro, OBLIO JM JIMIIO BIIEPBLIE IPUBIEYEHO K YILOJOBHOM OTBETCTBEHHOCTH MEXKIYHAPOIHLIM
YIOJOBHBEIM CYJOM WM HAIMOHAIBLHBIM CYIOM.
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6) IIyukT 1 KacaeTcss CUTyalldM, IIpM KOTOPOM IHIO0 yKe OBLIO CYIMMO 3a OXBaThIBAEMOE
KomekcoM IIpeCTYILNIEHHE MEXIYHAPOIHBIM YIOJOBHBEIM CYIOM M IIPH STOM OBLIO OCYKIEHO WIIA
ompaBmaHo. B TakoMm ciuyuae mpuHmun non bis in idem IpUMeEHSIETCS B TOJIHOM Mepe U 0Oe3
KaKMX- TU00 MCKIIOYEHWH K DEIICHUSIM MEXIYHAPOIHOIO YIOJIOBHOTO cyma. Takmm oOpasoMm,
JINUII0, KOTOPOE Vy:Ke OBLIO0 CYTUMO MEeXIYHapOIHBIM YIOJOBHBIM CYIOM 3a IPECTYILJIECHUS,
npenycMoTpennble KomekcoMm, He MOXKET OBITH IOBTOPHO CYIMMO 3a TO K€ IPECTYILICHHE JIOO0LIM
IPYTUM CyIOM, OyIb TO HAIIMOHAJILHBIM WM MEKIYHApOOHBIM. Ilenmb HAaHHOrO IIyHKTa
3aKJI0OYAEeTCSI B TOM, UYTOOBI YYECTh BO3MOXKHOCTH YUPEXKIEHUS MEXIYHAPOTHOI'O YIOJIOBHOTO CyIa,
KOTOpPBIM OyHeT HajmeldeH IIOJHOMOUYMSMM IO ocyiecTBiennio Komekca. B »ToM KOHTeKCTe
TEPMUH " MEXIYHApONHBLIA YIOJOBHBIM CyI' IIOHMMAeTCS KaK OTHOCSIIUMICS K MEXIYHAapOITHOMY
Cyoy, KOMIIETEHTHOMY pacCMaTpHBATh Jella JIMI[, IIpeclIeNyeMbIX 3a IIPECTYIUIEHUS IO TaHHOMY
Komekcy W ydYpexkIeHHOMY TOCYZApCTBAMU - ydYacTHHKaMH Kolekca MM MeEKIyHAPOIHBIM
COOOIIIECTBOM B II€JIOM MM IIPH HUX IOLHIEp3KKe, KaK 00 DTOM TOBOPUTCS B KOMMEHTApHUU K
crathe 8.

7 CrnoBa " OBLIIO OKOHYATEIBHO OCYKIEHO HIIM OIIPaBIaHO" WCIIONL3YIOTCI B IMyHKTax 1 m 2
IS yKa3aHWs TOTO, 4YTO IpuHOUN non bis in idem OymeT MIPUMEHSTHCS TOIBKO K
OKOHYATEIHLHOMY PEIIEHHIO II0 CYIIECTBY OOBHHEHHUM, BBIIBHHYTBHIX IIPOTHB IIOACYIMMOIO, KaKOBOE
He TOMJIEXUT ITalbHEeHUIIeMy O0XKaJO0BaHUIO HIM NEpPecMOTpy. B uacTHOCTH, CcIIOBO " oIpaBgaHO"
OTHOCHUTCS K (paKTy ONpaBIaHWS Ha OCHOBAHWUM BBIHECEHMS IO CYIIECTBY JIella IPUTOBOpa, a HE B
pe3ylbTaTe IIpeKpallleHus Jella B OTHOIIECHUM HAPYIIUTEIIS.

8) IIyHKT 2 KacaeTcs CHUTyaluy, IIPpU KOTOPOM IIMIO YK€ IIPUBIEKATOCh K OTBETCTBEHHOCTH 34
TO WM MHOE IPECTYIUIEHHWE BHYTPUIOCYLAPCTBEHHBIM CYLOM M OBLIO JUOO OCYXKEEeHO, Iubo
OIpaBIaHo IO (aKTy NPECTYILIEHWS NAHHBIM CYIOM. B ®TOM IIyHKTe IpENyCMaTPUBAETCS, YTO
TO MM MHOE JHUIO HE MOXET OBbITh BHOBL IIPHUBIEUEHO K CyIeOHOM OTBETCTBEHHOCTH 34
MpecTyIieHne 1o HactosiieMmy Kopmekcy, cBs3aHHOe C TeM 3Ke mencTBueM (Wi Oe3JeriCTBUEM),
32 COBEpIIEHME KOTOPOIO IIPOTHB HErO YK€ IPOBOIUIOCH CyIeOHOE pa30MpaTellbcTBO B
HAallMOHATLHOM cyme. XoTd nyHKT 1 crateM 12 He NpU3HAeT KaKHUX- JIMOO WCKIIOYEHUN WU3
nmpuHIuna non bis in idem B OTHOLIEHUM pEIIeHUS MEXIYHApOIHOTO YTOJIOBHOTO CyIa,

IIYHKT 2 TOM XK€ CTAaTbU He TpeOyeT CTOJbL CTPOroro IPUMEHEHMS MAHHOrO IPHUHIUIA II0
OTHOILIEHHUIO K pEIIEHUSIM HAIMOHAILHBLIX CyZoB. IIyHKT 2 IOOTBEpKIAEeT YKA3aHHBLIM NPUHIUI B
OTHOIIIEHUY DEIIEHUI HAIIMOHAILHOIO Cylda, B TO K€ BpeMs IIpelycMaTpHBas HEKOTOPOE
OTpaHWYEHHOE YMCIO WCKIIOYEHMM, W3IIaraeMbIX B IIOANYHKTax a) u b).

9) IIyukT 2 mpemycMaTpuBaeT IIpUMeHeHWe NpUHIUNA Non bis in idem 0 OTHOIIEHUIO K
OKOHYATEIbHOMY DpEIIeHUI0 HAIIMOHAJIBHOIO Cyda IO CYIIECTBY Hdeja, M BTO DEIIeHHe He
MOJJIEKUT NATbHEHIIEMY OOKAJOBAHWIO WM IlepecMoTpy. IIpMMeHEeHMe STOro NpWHIMIA B
OTHOIIIEHNH OKOHYATEIHHOTO OCYKIEeHUS He TpeOyeT Ha3HaueHMWs COpa3sMEpHOro HaKa3aHUS HIN
NIPUBENEHNAS €r0 B MCIIOJHEHHE IIOJHOCTHIO WM YacTAYHO. HeBbIHECEeHME HaKa3aHMWS,
COpPasMEpPHOro TSKECTH TMPECTYIIEHUS, WIA HENPUHSATHE Mep s IPUBEIeHUS €ro B HCIOJIHEHHE
MOXKET CBHMIETEILCTBOBATL O HAIWYMM HAPYIIECHWS IIpM OTIpPaBICHHM IpaBocyaus. Komwmccus
pelniIa COXpaHWUTh HPUHIMI non bis in idem B HACTOSIIEM IIYHKTE B MAaKCHUMAIILHO
BO3MOKHOM CTEIIEHH, OrOBOPHMB BO3MOXKXHOCTH HApPYIIEHWH IIPH OTIPABICHUMW IIPABOCYIHUS B
nyHkTe 2 a) ii), rae peyb UAeT 00 HCKIIOUEHHM W3 TaHHOrO IIPHUHIIMIIA.

10) B mopmyHKTe &) TMyHKTa 2 TOBOPUTCS O JBYX HMCKIIOUUTEIBHBIX CIIydyasiX, IPU KOTOPBIX

JNAI0 MOXKET OBITh CYSMMO MEXIYHAPOIHBIM YIOJOBHBEIM CYIOM 3a IIPECTYILICHMSI,
npexycMoTpennsle KomekcoMm, HecMOTps Ha pellleHHe, BBIHECEHHOE paHee HAIIMOHAILHBIM CYIOM.
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Bo- mepBBIX, TO WIM HWHOE JIUII0 MOXKET OBITh IIPUBIECYEHO K CYIeOHON OTBETCTBEHHOCTH
MeXXIyHAPOIHBIM YIOJOBHBIM CYIOM 3a IPECTYILIEHWE IIPOTHB MHpa U O€30MacHOCTH
YeJIOBEYECTBA, B KA4YeCTBE KAKOBOIO KBANIMMUIUPYETCS TO K€ IesSHHE, KOTOpPOe OBLIO IIPEIMETOM
MIPENBIAYIIETO0 CYmeOHOr0 pa3bupaTeIbCTBA B HAIMOHAIIBHOM CyIe B TOM Cllydyae, €CIH JaHHOE
JIHUII0 OBLIO CYOWMO HAIIMOHAJIBLHBIM CYIOM 3a " OOBIYHOE" IIpecTyILIeHHe, a He 3a 0ollee
Cephbe3HbIe ITIPECTYILUIEHMS B cooTBeTcTBHU ¢ KomekcoMmM. B TakoM cilydae JHII0O OKa3bIBaeTCs
CYIMMBIM U OCYXJEHHBIM HE 3a B®TO MpecTyIJIeHWe, a 3a " MeHee TSIKKOe IIpecTyIlLieHue",
KOTOpOE HE OXBATHIBAET BCEH MeEpPHI €ro IPECTYIHOIO MOBeAeHWs. Tak, TO WJIM WHOE IUI0
MOXKET OBITh CYTHUMO HAIIMOHAIBLHBIM CYIOM 3a YOHNICTBO M IIOBTOPHO HPHUBIECYEHO K YrOJOBHOI
OTBETCTBEHHOCTH MEKIYHAPOIHBIM YIOJOBHBIM CyIOM 3a IIPECTYILUIEHWE TeHOLUaa B CBSI3U C TEM
XKe JesHUeM II0 CMBICIY IyHKTa 2 &) ).

11) Bo- BTOpBIX, TO WJIM WHOE JIUIO0 MOKET ObITh CYIUMO MEXIYHAPOJTHBIM YTOJOBHBIM CYIOM
3a IIpecTyILIeHWE, IpeaycMoTpenHoe B Komekce, Ha OCHOBAaHMM KBATU(UKAIAA TOrO KE& IESHMUS,
WIM JaXe 3a TO 3Ke IPECTYIUICHHE, II0 KOTOPOMY DpeIlleHHe OBLIO paHee BBIHECEHO
HAIlMOHAIBHLIM CYIOM, B TOM Cjyd4ae, €eclih " CcymeOHOe pa30MpaTellbcTBO B HAI[MOHAIBHOM CYIIE
He OBLIO OECIPHCTPACTHBIM M HE3aBUCHUMbLIM, IIPECIEIOBAIIO II€Ib OTPAaIuTh OOBHHSIEMOIO OT
MEXIYHAPOMHON YTrOJOBHOM OTBETCTBEHHOCTH WM €CIM JEI0 HE BEIOCh C IOJIKHOM
TIIATEIBHOCTRIO". B TakoM ciy4yae maHHOE IMIIO He OBLIO HAmJIeXalluM O00pa3soM CYIUMO WA
OCYKJIEHO 3a TO K€ JeSHHE WIM TO K€ IMPECTYINIEHHE B CHIIY 3JI0YIIOTPEOJIEHUS BIACTBHIO WIIH
HeHAJJIEKAIIIeTO OTIpPABICHMS IIPABOCYIMS HAIIMOHAIBLHBIMH OpPraHaMM B XOJ€ CYIOIIPOM3BOICTBA
II0 JaHHOMY JeJy WO BEIEHMS CyLeOHOIrO pa30MpaTelbcTBa.  MEKIYHAPOIHOE COOOIIECTBO HE
00s13aHO IIPM3HABATh DEIIIEHHE, SIBUBIIEECS PE3yIbTaTOM CTONb CEPhE3HOIO HApYIIEHUS IIpoIecca
OTIIPABIIEHUs] YTOJOBHOI'O IIPABOCYIMS. BaXHO OTMETHTH, YTO STH WMCKIIOYEHHS JIHUIIb JIOIYCKAIOT
MIPOBEIeHNE IOCIEIYIOIINX CYIeOHBIX CIOYIIAHUM MEXIYHAPOIHBIM YIOJOBHBIM CYIOM.

IIyaxkT 2 @) ii) aHAJOTHYEH COOTBETCTBYIOIMM IIOJNIOKEHHMSIM YCTABOB MEXKIYHAPOIHBIX
YTOJIOBHBIX TpUOyHaJoB 10 ObiBIer IOrocmaBum (myHKT 2 crathu 10) u Pyampme (myHKT 2
cratbu 9).

12) B mopmyukTe b) myHKTa 2 OPU3HAIOTCS ABA MCKIIOYUTEIBHBIX CITydasi, IPH KOTOPBIX TO
WA WHOE JHUII0 MOKET OBITh CYIMMO HAIIMOHANLHBIM CYIOM 3a IPECTYILIEHHE IO CMBICIY
Komekca, HeCMOTpsI Ha peIlleHHE, IIPUHSITOE paHee HAIMOHAJIBHBIM CYJOM IPYroro TrocyZapcTBa.
DT ABa MCKIIOYEHMS IMIPU3HAIOT, 4YTO, XOTS JI000e TrocymapcTBo - ydacTHHK Kogekca
IIPABOMOYHO BO30YXKIATh CYyHeOHOE IIPECIENOBAHNE B OTHOIIEHWH IIPENIOIaraeMOr0 HapYIIUTEIS,
CYILIECTBYIOT IIB€ KaTeTOPUM TOCYIapCcTB, KOTOPBIE 0CO00 3aMHTEPECOBAHLI B OOECIEUEHHUU
5¢bdERTUBHOIO CyIeOHOr0 IIpeCIeNOBaHUsS M HaKa3aHWs HapyIIMTeJded. Bo- MEpBBIX, TOCYZAPCTBO,
Ha TEPPUTOPHUHM KOTOPOTO OBLIO COBEPIIEHO MIPECTYILIEHHE, TIJIYOOKO 3aMHTEPECOBAHO B
5¢bdEKRTUBHOM CyIeOHOM IIPECIeTOBAHNN W HaKa3aHWM BUHOBHBIX, IIOCKOJIBKY ITaHHOE
MIPECTYIJIEHHE OBIIO COBEpIIEHO B IIpeleiax ero TeppPUTOPHAILHOW IOPUCIUKINK. B maHHOM
OTHOIIIEHMH TAaKOe TOCYJAapCTBO B OOJBIIEN CTEIEHM, YeM IpPYIrHe IOCyIapCcTBa, OKa3bIBAETCS
3aTPOHYTHIM MAHHBIM IIPECTYIUIEHHWEM.  BoO- BTOpPBIX, TOCYIapCTBO, SIBUBIIIEECS TIaBHBIM OOBEKTOM
TaKOr0 IIPECTYILIEHMS, YbM IpakKIaHe CTajdd OCHOBHBIMM KEPTBAMHM IIPECTYIUIEHHS WA HHTEPECHI
KOTOPOr0 OBLIM HEMOCPEICTBEHHO M CYIIIECTBEHHBIM O0OPa3oM 3aTPOHYTBI, TaK3Ke HEIMOCPeICTBEHHO
3aMHTEPECOBAHO B oOecmeyeHn 3(EHEKTUBHOTO CyIeOHOTO IIPECIeNOBaAHMS W HaKa3aHWs JIWII,
COBEPIIMBIIHNX TPECTyIIeHHe. l'ocyZapcTBY, KOTOpOeE SIBISETCS ' OCHOBHOM >KEPTBOM"
IIPECTYILJIEHNUSI, HAHOCUTCS OOjiee 3HAYMTEIBHBIA M IIPSIMOM YIIEpO B pPe3yiabTaTe COBEPIIEHHOIO
MPECTYIUICHUSI TI0 CPAaBHEHWIO C JIPYTUMHU TOCyiapcTBamMu. B mommyHKTax i) o ii)

nyHkTa 2 b) TmpemycMaTpHBAEeTCs, UYTO TEPPUTOPUAIBHOE TOCYJApCTBO WU TOCYIapCTBO, KOTODPOE
SIBAJIOCHh KEPTBOM MM YbH TpaxkgaHe CTalM >XepTBAMM IIPECTYIIJIEHHS, MOKET BO30OYIUTH
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YIOJIOBHOE IIPECIENOBaHUE IIPOTHUB KAaKOIo- MO0 IHIA 34 IPECTYIUICHHS, IIPEIYyCMOTPEHHBIE
KomekcoM, maxke B TOM cllyyae, €CId JAHHOE JHI0 YK€ OBLIO CYZUMO HAIIMOHAILHBLIM CYIOM
IPYroro TOCyIapcTBa 3a TO K€ IIpecTylieHme. W TO M ApPYroe TOCyZapCTBO HMEIOT IIPABO
BO30YIUTHL IOBTOPHOE CYHEOHOE INpPECIeNOBAHHME B TOM CIYy4ae, €ClIM, HaIpUMED, OHU CUMTAIOT,
YTO NPUHATOE paHee pelleHMe He COOTBETCTBYET HAaIJIeKalllell OILIEHKE COBEDPIIEHHBIX IEeTHUN WU
UX TsSXKecTH. HM ogHO M3 STHX TOCYIAPCTB HE O00A3aHO JEjaTh STOro, €CiId OHHU
VIOBJIETBOPEHBI TE€M, KaKHM O00Opa3oM IIpaBOCYIHE OBIIO COBEPIIEHO.

13) TIlyskr 3 TpebyeT, YTOOBI Cyn TNpPH BbIHECEHWH IIPUTOBOpA JHIY 3a TO WIU HWHOE
IpecTyIUleHne 10 HacrosmeMy Komekcy B ciydae ITOBTOPHOTO pa30MpPATENbCTBA YUUTHIBAN IIPU
Ha3HAYCHWH COOTBETCTBYIOILETO HAKA3aHUS CTEIEHb HAKa3aHWsS, KOTOpOe y¥ke ObLIO BBIHECEHO U
Ty YacThb €ro CPOKa, KOTOPYIO YK€ OTOBUIO ®TO IHUI0 3a TO XK€ IPECTYIUIEHHE WIH TO 3Ke
IesHHe I0 IIPUroBOpPY Mpembimyiero cyga.  CymmecTByeT JBa CIOC00a, C IIOMOIIBIO KOTOPBIX CYT,
MOXKET 3a4ecTh yXKe OTOBITYI0 YacTh CPOKa paHee BBIHECCHHOTO HaKa3aHWs.  Bo- IepBHIX, CYX
MOXKeT Ha3HAUWTh HaKa3aHWe, KOTOpPOe B IIOJTHOM Mepe COpa3MepHO IIPeCTYIICHHIO,
mpenycMoTpeHHOMY B Komekce, 3a coBepIleHHE KOTOPOTO TAHHOE IUIO0 OBUIO OCYXKAEHO B XOIE
IIOBTOPHOTO CYHEOHOTO pa3bupaTelbcTBA, a 3aTeM yKas3aTh IpPefelbl HUCIOTHEHUS 3TOTO

HaKa3aHWS, C YIETOM HAKa3aHWs yXKe OTOBITOTO II0 paHee BBHIHECEHHOMY IIPHUTOBODY.

Bo- BTOPBIX, Cym MOXET OIpEeNelnTh HaKa3aHWe, COPa3MEpHOE TSKeCTH NPECTYIUICHWS, Ha3HAYHUTD
IIPH DTOM MeHee CTPOroe HaKa3aHWe C YYETOM IIPEeNBINyIIero HaKa3aHWSI. B »ToM BTOpoM
cllydae Cyf MOXKET TakXKe yKa3aTh IIOJHOCTBIO COpa3MepHOe HaKa3aHHe, C TeM YTOObI
IIPOIEMOHCTPUPOBATh, YTO IIPABOCYAWE COBEPIIMIOCH M C TEM YTOOBI TOOWTHCS OIPENeICHHON
CTeIIeHH eNWHOOOpasvs NpH HaKa3aHWW UL, OCYXKIEHHBIX 3a TpecTyluieHHe mo cmblcay Kopmekca.
JlaHHBIM TYHKT B IOJHOW Mepe NPUMEHWM M B CIydJae IOCIEIYIOIIET0 OCYXKICHWS HaIMOHATBHBIM
CYIIOM WM MEXIYHapOTHBIM YIOJOBHBIM cymoM. OH aHAJOTHYEH COOTBETCTBYIOIIUM IIOJOXKEHUSIM
YCTaBOB MEXIYHAPOITHBIX YTOJOBHBIX TPHOyHanoB 1o ObiBiey IOrocmaBum (myHkT 3 crateu 10)

u Pyanne (myskt 3 cratem 9).

Crarps 13

OTCcyTcTBHE OOPATHOM CHIIBI

1. HukTo He MOXKeT OBITH OCYKIEH B COOTBETCTBMHM C HacTosmuM KomekcoMm 3a
IEesTHUS, COBEPIIEHHbIE IO €r0 BCTYILUIEHHS B CHIIY.

2. HuyTo B HACTOSIIEN CTaThe HE IPEISITCTBYET OCYXKIEHMIO M HAKa3aHMIO JIIO00Tr0 JIUIla
3a J1000€ MesiHrHe, KOTOpPOe B MOMEHT €ro COBEPINEHUS SIBISIOCH IPECTYIIHLIM B
COOTBETCTBUM C MEXIYHAPOTHBIM IIPABOM WM BHYTPUTOCYIapCTBEHHBIM IIPABOM.

KommMmeHnTapuu

1) OcHOBHasl IIeJIb YrOJOBHOIO IIpaBa 3aKiIOYaeTcs B 3allpellleHny, HaKasaHud U
MpenyIpesKIeHnr IIOBEIeHNsI, KOTOpPOe, KaK CUYHUTAETCS, WHMeEeT MOCTATOUYHO CepPhE3HBIM XapakTep,
4TOOBI O0OOCHOBAHHO KBAJIU(UIMPOBATH NEHCTBHE WX OE3IEHCTBHE B KA4YECTBE IIPECTYIUIEHUS.

B »ToM mpaBe mpemycMaTpuUBaeTCs HOpPMa IMOBEIEHHUS, KOTOPOM JHIIA TOJNKHBI PYKOBOICTBOBATHLCS
B CBOEM IIOBEIEHHH. DBBIIO OBl SIBHO HEIEIECOOOpPAa3HBIM YCTAHABIMBATHL HE3AKOHHOCTH IIOBEINEHUS
TOTO WM WHOIO IJIMIIAa Ha OCHOBE HOPMBI, HE CYIIIECTBOBABIIENM B TO BpeMs, KOIIa TaHHOE JIHIIO
IIPEIIIOIarajio COBEPIIUTL OIpPENeIeHHOE IENCTBAE WM BO3JEPKATHCI OT KaKUX- IUO0 IENCTBHI.
CymeOHOe IIpecleqOoBaHME M HaKa3aHHe TOrO WM WHOTO JIMIIa 3a OEeWCTBHE WM Oe3IeliCTBHE,
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KOTOpblE He OBIIM 3alpellleHbl B TO BPEMs, KOIIa NAHHOE JUII0 IPUHUMAIO DEIIEHUE COBEDPIIUTH
TO MM MHOE JIEVCTBHME HJIM OTKA3aThCS OT €r0 COBEPIIEHHUs, OLLIM Obl SBHO HECIPABEIJIUBEI.
3anpelnedre peTPOAKTUBHOTO IPUMEHEHMS YIOJIOBHOIO IIpaBa OTpaxkeHo B mnpuHimmne nullum
crimen sine lege. DTOT NPUHIMUI BOILIOUIEH B ILIEIOM Dpsle MeXIYHAPOITHBLIX IOrOBOPOB,
TaKuX, Kak BceoOlmas mekmapamusi mpaB dejioBeka (MyHKT 2 crathy 11), MeKIyHAPOMHBINA ITaKT
0 TPaXXKIAHCKMX W IOJUTHYECKMX mpaBax (nmyHKT 1 cratem 15), EBpomerickass KOHBEHIIHS O
mpaBax uejoBeka (MmyHKT 1 cTaThu 7), AMepWKaHCKas KOHBEHIIMS O IpaBax dYelOoBeKa

(crathst 9) wm AdpukaHCKas XapTus IIpaB YeJOBeKa M HApOmoB ( IMyHKT 2 CTaThHU 7).

2) IIpyHOUT OTCYTCTBHSI OOpPATHOM CHJIBI B YTOJIOBHOM IIpaBe IPU3HAETCS B HACTOSIIEM
Komexce B crathe 13.  IIpumeHenme manHoro Komekca K MpecTYIJIEHHSM, COBEpPIISHHBIM JIO €ro
BCTYIUIEHHAS B CHWIIy, SIBUJIOCH OBl HapyIIeHWEM IaHHOIO IpHHIUIA. IIyHKT 1 CcTaBUT CBOEH
LIEeIbI0 M30eXKaTh KaKWX- IMO0O HApYIIEHWM NAHHOTO MPHUHIMIIA IIYTeM OrpaHMYeHUs IpHUMEHEHUS
Komekca mpecTyIieHUSIMH, COBEPIIEHHBIMH JUIINL ITOCIE €ro BCTYINIEHUS B cuily.  IlosToMy
OBIIIO OBI HETOIYCTHMO IIPHUBJIEKATh K CYHeOHOM OTBETCTBEHHOCTH, a CIIEIOBATENLHO, M OCYXKIATh
I000€e JWI0 3a MPECTYIIEHHE "B COOTBETCTBUM ¢ HacToAmmM KomexkcoM" 3a IOCIEICTBUS
IesTHUSI, COBEPIIIEHHOTO "0 ero BCTYIJIECHUS B CHIY".

3) Hacrosimuit IyHKT MIPMMEHSIETCS JHINb II0 OTHOIIEHHWIO K YTOJOBHOMY CYIOIPOM3BOICTBY IIO
ey TOTO WIJIM WHOTO JHWIA, 3a JesHUe, KBaTUGUINPYEMOE B KadyecTBE MPECTYIJICHUS B
cooTBeTCcTBUU ¢ HacTosmuM KogekcoM. OH He HCKIIOYAeT YrOJOBHOIO IIPECICHOBAHMS IIPOTHUB
WA 3a JesdHHWs, COBEpPIIeHHbIE O BCTYINIEHWS B cumily Komekca, Ha MpaBOBOM OCHOBE.
Hanpumep, HIlO, COBEpIIMBIIIEE aKT TI'eHOIMIAa 10 BCTymIeHMs Komekca B CHIIy, HE MOKET
OBITH TIPUBJIEYEHO K OTBETCTBEHHOCTH 3a IIPECTYIUIEHHWE IIPOTHB MHpa M OE30IIaCHOCTH
YeJIOBEYECTBA B COOTBETCTBHUM C TAaHHBIM JOTOBOPOM. BMecTe ¢ TeM B5TO JHIO0 MOXKET OBITh
MIPUBIIEYEHO K YTOJOBHOM OTBETCTBEHHOCTH 3a 3TO K€ JesHHe Ha WHOU IIPaBOBOM OCHOBE.

Takoe IHII0O MOXKET OBITh IIPUBJIEYEHO K OTBETCTBEHHOCTH M HaKa3aHO 3a IIPECTYILIEHHE TeHOIHIa
B COOTBETCTBHM C MeXAyHapomHbiM mpaBoM ( KoHBeHIIMS O TreHOIUAE, OOBIYHOE IPABO HIIH
BHYTPHUTOCY/IaPCTBEHHOE IPAaBO) WJIM 3a YOWUNCTBO B COOTBETCTBUM C BHYTPEHHHM IIPABOM.
B03MOXKXHOCTE BO30YKIEHMSI YrOJIOBHOTO J€jla 3a [esSHHE, COBEPIIEHHOE 0 BCTYILUIEHHS B CHIY
Komekca, Ha He3aBHCHMOI IIPaBOBOM OCHOBE, IIPEIyCMATPHUBAEMON MEKIYHAPOIHBIM MIIH
HAIIMOHAJBHBIM IIPAaBOM, OTOBApHMBAETCSI B NYHKTE 2.

4) IIpyHIMI OTCYTCTBHS y 3aKOHA OOPAaTHOM CHJILI, O KOTOPOM TOBOPUTCS B JTAaHHOHW CTAThE,
IpUMEHNM TakKe K HaKa3aHWIo, 00jJee CypoBOMYy, HEKeIM HaKasaHWe, IIPUMEHSBIIEECsS BO
BpeMS COBEPIIEHHUS YTOJOBHOIO IIPECTYIIECHUS.

5) IIpu ¢dopmynupoBanun nyHKTa 2 cTaThu 13 KoMmuccust pyKoOBOICTBOBAlIach IBYMSI
cooOpaxkenussMu., C OOHOM CTOPOHBI, OHA HE XOTella, YTOOBI IPHHIIUII OTCYTCTBHUS OOpATHOM
CHIIBI, cojep:Kamercss B HacroseMm Kojekce, CTaBWlI IIOJ, COMHEHHE BO3MOXKHOCTH BO30Y:KIECHHUS
OpeclIeqoBaHNUs HAa WHOW NPaBOBOM OCHOBE B CIIyyae JIEsSHMN, COBEPIIEHHBLIX IO BCTYILUIEHHS B
crry Kopmekca, HamprMmep Ha OCHOBE CYIIECTBOBABIINEH paHee KOHBEHIIWH, YYACTHUKOM KOTOPOU
SIBIISIETCS COOTBETCTBYIOIIIEE TOCYIApPCTBO, WIM Ha OCHOBE OOBIYHOIO MEKIYHAPOIHOIO IIpaBa.
DTUM 00DBICHIETCS IIONIOXKEHWe, copepKarmieecs B myHKTe 2. C mpyrow crtopoHsl, Komwmccus He
X0TejJga, 4YTOOBI ®Ta 0Oojlee IMMPOKas BO3MOKHOCTh MCIOJb30BAalach C TaKOHM CTEIIEHBI0O T'HOKOCTH,
KoTOpas JaBaja Obl BO3MOXKHOCTH BO30y>KIaTh IIpeCieIOBaHME HAa IIPABOBOM OCHOBE, HOCSIIEHR
Yyepecuyp pacIbIBUATHIM XapakTep. [lo »TOM HpUYMHE OHA IIPEAIIOWIa HCIIOJIb30BaTh B IIYHKTE 2
BBIpaykE€HHE "B COOTBETCTBHH C MEKIYHAPOIHBIM HpaBoM”, wu30eras ymoTpeOlIeHHE MEHee
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KOHKDETHBIX BBIPAXKE€HUN, TaKUX, KaK "B COOTBETCTBUH C OOIIMMU TMPHUHIIANAME MEXIYHAPOTHOIO
npaBa'.

6) B nyHkTe 2 TakxKe IpeLyCMaTPUBAETCS BO3MOXKHOCTH CYHEOHOTO IIPECIENOBAHMS JIMIIA 3a
MOPECTYIUIEHUS B COOTBETCTBHUM C JEHWCTBOBABIIMM paHee BHYTPHUIOCYIAPCTBEHHBIM IIPABOM.
OpmHako TepMHUH " BHYTPHUTOCYIAPCTBEHHOE IIpaBO" CIIEAyeT IIOHMMATh KaK OTHOCSIIEeCS K
NPUMEHEHHNIO BHYTPUIOCYIAPCTBEHHOTO IpaBa B COOTBETCTBUM C MEXIYHAPOMTHBIM IIPABOM.

Crarps 14

Hckmovamlye BUHY 00CTOSITENbCTBA

KomrmeTeHTHBIN Cya omnpeacisieT HOIMYCTUMOCTh HCKIIOYAIOIIMUX BHUHY 0OCTOSITENIECTB B
COOTBETCTBUU C O6H.[I/IMI/I IIPpUHIMIIaAMH IIpaBa B CBETC XapakKTepa KazKJIO0ro IIPECTYIIIICHHA.

KomMmeHnTapun

1) IlaHHast CTaThsl MOPYyYaeT KOMIIETEHTHOMY CYOy peIlleHHEe BOIpOCa O IMPUEMIIEMOCTH JIOOBIX
CCBIIOK HAa WCKIIOYAIOIINE BHHY OOCTOSTENLCTBA, KOTOpPbIE MOIYT OBITh 3asBIEHBI OOBHUHSIEMBIM B
IaHHOM JieJle B OTHOIIEHWM IIPECTYIUIEHWS IPOTHB MHpa W OE€30IIACHOCTH YeJIOBEYECTBA.

OHa TIpeaycMaTpPUBAET BBIIOJHEHNE KOMIIETEHTHBIM CYIOM BDTOM 3aJaudl B COOTBETCTBHH C

" o0IIMMM NIpMHOMIAMH IIpaBa” M C YYETOM XapakTepa KasKIoro IIPECTYIUIEHUS.

2) Haspanme crathu - " Mckaroyaromiye BHHY OOCTOSTENILCTBA". B pasnmmyHBIX IIpaBOBEIX
CHCTEMAX KpPYI BO3MOKHBIX OTBETOB OOBHHSIEMOrO Ha OOBHMHEHHE B COBEPIINEHUH MIPECTYILICHUS
KITaccUUIUPYETCS TO- pa3HOMY. B HEKOTOPBIX HAIMOHAIBHBIX IIPABOBBIX CHUCTEMAX ITPOBOIUTCS
pa3nmuyumMe MeXJy OTpaBiabIBaroOIUMU obOctosTenbcTBamu (faits justicatifs) u
00CTOSITENBCTBAME, OCBOOOXKIAOIUMU OT oTBeTcTBeHHOCTH (faits excusatoires).

Tak, camM0000pOHa BO BCEX OTHOIIEHUSX SIBISETCS OIPABILIBAIOIINM OOCTOSTEILCTBOM,
YCTPAHSIONINM IIPECTYIHBIA XapakKTep TAaHHOTO AEeSHUS. B oTimume OT ®TOro, IIPpHHYXJIECHUE,
€CIi OHO JOIyCKAaeTCsd B OTHOIIEHMH TAHHOTO IIPECTYILUIEHWS, SBISETCS JUIIb OOCTOSTEILCTBOM,
B CHJIy KOTOPOIO OOBHMHSIEMBIA MOKET OBITH OCBOOOKIEH OT OTBETCTBEHHOCTH. B mpyrumx
IIPaBOBBLIX CHCTEMAaX IIOJOOHOIO CHCTEMATHUYECKOTO pasTpaHUUYEHUS HE IPOBOIMTCS M MCIOIb3YETCS
OOIIMI TEPMHH " MCKIIOYAIOIEE BUHY OOCTOATEILCTBO", TION KOTOPBIM IIOHMMAETCS KaK
OIIPaBIBIBAIOIIIEE OOCTOSATEILCTBO, TaK U OOCTOSTEILCTBO, OCBOOOKIAIOIIEE OT OTBETCTBEHHOCTH.
Crathst 14 Tpu3BaHa OXBATUTh BCE TaKWE 3aIIUTUTEIHLHLIE BBLIBOMBI.

3) IIpy BBIHECEHWM pEIIEHHs, TPeOYeMOTo cTaThed 14, KOMIETEHTHOMY CYLY HAIJIEKHUT
pPaccMOTpeTh ABa KpPUTEpUs.  Bo- MepBBIX, CyO JTOJXKEH pPacCMOTPETh OOOCHOBAHHOCTH BO3paskKeHUS
Ha OOBHMHEHHME, 3asBJIEHHOIO0 OOBMHSEMBIM, IO OOIIMM NPHHIMIIAM IIpaBa. DTOT IIEPBBIA
KpUTEpUH OTPAHMYMBAET KPYI BO3MOXKHBIX OOCTOSITEILCTB, MCKIIOYAIONINX BUHY B COBEPIIEHNH
MPECTYIIEHUM, OXBAThIBaeMBIX KOIEKCOM, TeMH OOCTOSTENbCTBAMM, KOTOpBIE IPOYHO BOIIIH B
MPaKTUKY ¥ IIHPOKO MPHU3HAIOTCS B KAYECTBE IIPUEMIEMBIX B OTHOIIEHHUM IHPECTYIIEHUN CXOTHON
CTENEHN TSKECTH IO BHYTPUTOCYJAPCTBEHHOMY WM MEXIYHApPOTHOMY IIpaBy.  Bo- BTOPBIX, CYI
IOJIXKEH PacCMOTPETh MPUEMIEMOCTh HMCKIIIOUAIOIIAX BHUHY OOCTOSITENLCTB HPUMEHHUTEIHHO K
MPECTYIICHUIO, OXBaThbiBaeMoMy KomekcoM, coBepIIeHHE KOTOPOT0 HHKPUMHHHUPYETCS
OOBUHSIEMOMY B IAaHHOM [ejie, B CBeTe XapaKTepa TaKOro IIPECTYILICHHUS.
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4) YcraB HropubGeprckoro TpuOyHalla He IPHU3HABAI HUKAKUX HMCKIIOYAIOIIUX BUHY
OOCTOSITENILCTB B CBSI3M C IIPECTYILIEHWSIMH IIPOTHB MMpP4, BOEHHBIMHU IIPECTYILUIEHUSIMM HIIM
MIPECTYIIEHUSIMHU IIPOTUB YeJTOBEUYHOCTH. HIOpHOEprcKUil TpHOYHAl OIpaBIal HECKOIbKUX
MMOJCYIUMBIX, WMCXOHS K3 TOTO BBIBOJA, YTO HE HMEETCS JOCTATOYHBIX JOKAa3aTEIbCTB,
MO3BOJISIONINX YCTAHOBUTH C HEOOXOAMMOM CTEIEeHBIO TOCTOBEPHOCTH, YTO OHM BHUHOBHBI B
MPECTYIUICHUSX, B COBEPIIEHWM KOTOPhIX OHU OOBWHSIIHCH 91/. DTO CBSI3aHO C OpeMEHEM
MOKa3bIBAHUS, a HE C HCKIIOYAIOIIMMH BHHY OOCTOSTENILCTBAMH B CMBICIE, TOSCHSBIIEMCS B
IYHKTE 2 BBIIIE.

5) ITocirte HropuHGeprckoro Ipolecca MeEXAYHapOITHOE COOOIIECTBO IIPHUHSIIIO DS
COOTBETCTBYIOIIIMX KOHBEHIIMM, KOTOPBIE TaK>Ke HEe IPU3HAIOT OOCTOSTENBCTB, MCKIIOYAIOIINX BUHY
B coBepireHnn mnpectymiaeHui. KoHBeHmus 1948 roma o mpemynpesKIeHWH IPeCTYILIEHUS
reHonyaa ¥ HaKa3aHUM 3a HEro BHOBhL IIOATBEPAHWIA IPHHIAI JHYHOM YrOJOBHOM OTBETCTBEHHOCTHU
3a IIPECTYILIEHHWE TeHOIMJa, He IPHU3HAB KaKWX- MO0 BO3MOKHBIX OOCTOSITENBCTB, WCKIIOYAIOIINX
BHUHY B COBEpPIIEHHUHM 3TOT0 mpecTymieHus. 2KeHeBckue KoHBeHIuM 1949 roma M OpUHSTBIA HE
TakK JaBHO JlomoNHWTENbHBIM IIPpoTOKON | 1977 rToma X »TuM KOHBEeHIMSM NPU3HAIOT MNPWHIIUIT
JINYHOM YTOJOBHOM OTBETCTBEHHOCTHM 3a TsxXKHMe HapylieHuss Koupenmuyt m IIpoTokoma, He
IOMyCKasT KaKUX- JIN00 OOCTOSATEIbCTB, MCKIIOYAIOIINX BUHY 34 ®TH TSKKUE HApYIIEHHUS.
MexayHaponHas KOHBEHIIMS O IIpeCEUEHMH NPECTYILUICHUS alapTeujga W HaKa3aHUHM 3a HEro

1973 roma mpH3HAET MPUHIUN JIMYHOM YTOJOBHOM OTBETCTBEHHOCTH 3a IIPECTYIUIEHHWE AaIlapTeHia,
He [OMycKass KaKuX- IH00 OOCTOSATEIbCTB, WMCKIIOYAIOIIMX BHHY B COBEPIIEHUH BDTOTO
OpeCTYILICHUS.

6) Komuccust Opranmsanun OObenwHEeHHBIX Halyil 110 BOEHHBIM IIPECTYILIEHHSIM coOpaja
cymeonnie permenus mo moutd 2 000 mpolleccoB Han BOEHHBIMM INPECTYIHMKAMHM, IIPOBEIEHHBIX B
IEeBSITH CTpaHaX B KOHIIE BTOPOM MHPOBOM BOWHEI, a TaKXXe COOTBETCTBYIOIIEE 3aKOHOIATENBCTBO,
OPUHSITOE B psfe CTpPaH, M IIPUINIA K HEKOTOPHIM BBIBOIAM B OTHOIIEHUHM IIPHEMIIEMOCTH
HCKIIIOYAIOIIUX VIIM CMSIYaloIlNX BHUHY OOCTOSTEILCTB B OTHOINEHWH INPECTYILIEHWH IIO
MeXKIyHapOoJHOMY TIpaBy 92/. KoMmeTeHTHOMY Cyny HAIJIEXUT pEIIUTh, MNPEICTABISIOT JIH
co0or ¢akThl JAHHOIO Jejia MCKIIOYaloIlMe BUHY OOCTOSITENIBCTBA, COINIACHO NAHHOM CTAaThe, WIH
CMSATYAIONIe BHUHY OOCTOSTEIbCTBA, COTIACHO cTaThe 15, B cBeTe CyaeOHON IIPAKTHUKH BTOPOH
MHUPOBOW BOWHEI, a TaKXKe IIOCIENYIOIIer0 pPa3BUTHS IIpaBa.

7 Kimaccrueckuil IpuUMep OOCTOSITENHCTBA, MCKIIIOYAIOIIEr0 BUHY B COBEPIIECHMH

MIPECTYIIEHUsI, - CcaMoOOOpoHa. BaskHO TPOBOAUTL pa3IUUMe MEXIy IMOHSITHEM CaMOOOOPOHEBI B
KOHTEKCTE YrOJOBHOIO IIpaBa M IIOHSITHEM CaMOOOOPOHBI B KOHTeKcTe craTh 51 Ycrasa
Opranusanun O0bennHeHHBIX Harmit, Iloustrie caMOOOOPOHBI B YIOJOBHOM IIpaBe OCBOOOXKIAET
OT OTBETCTBEHHOCTH 3a COBEpIIEHHWE IPOTHB JPYroro dYejlOBeKa HACHILCTBEHHOTO aKTa, KOTODPBIA B
IIPOTUBHOM Clly4yae SBISJICS OBl TIPECTYIIEHHEM, HAIpuMep yOUMCTBAa. B OTIWYME OT DTOro
IIOHSITHE CaMOOOOPOHBI B KOHTeKcTe YcraBa Oprammsamuym OOwmemuHeHHBIX Hanmii mompasymeBaeT
3aKOHHOE€ ITPUMEHEHUE CHUJIbI TOCYIapCTBOM B OCYILIECTBIEHHE HEOTHEMJIEMOTO IIpaBa Ha

91/ Tak, HropuOGeprckuin TpmOyHan cuex moncynumoro IllaxTa HEeBMHOBHBIM IO ITYHKTaM
OOBSBIECHHOTO €My OOBHHEHHUS, IIOCKOJBKY JIOKa3aTeJIbCTBa, IIPEICTABIIEHHbIE OOBHHEHUEM B
OTHOIIIEHWM IIPU3HAKOB COCTaBa COOTBETCTBYIOIIETO IIPECTYILICHHS, HEe OBLIM TOCTATOYHBIMH JIJIS
YCTAHOBIIEHMSI €r0 BHHBI BHE pa3yMHBIX COMHeHMH. HropuOeprckum mpurosop, ToM VI, crTp. 472.

92/ Cwm. Law Reports ... vol. XV, p.155.
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VHINBUIYAILHYI0O WINM KOJJIEKTHUBHYIO CaMOOOOpPOHY, KOTOpPO€ II0DTOMY HE IIPEICTaBISIIO ObI COOOI
arpeccMy CO CTOPOHBI JAHHOTO rocygapcTBa.  IIOCKONBKY arpeccust CO CTOPOHBI TOCYILAPCTBA -

®TO SiNe qua NON  WHIWBUAYalIbHOM OTBETCTBEHHOCTH 3a COBEPIIIEHWE MPECTYIIEHUS arpeccud II0
crathe 16, mpuBIedYeHHEe IMIA K OTBETCTBEHHOCTH 34 TaKOe IIPECTYIUIEHHME HEBO3MOXKHO B
OTCYTCTBHE HEOOXOZUMOIO COOTBETCTBYIOIIErO NEMCTBUS TOCYLAPCTBA, KaK YKa3bIBAETCHd B
KOMMEHTAapuu K craThbe 16.

8) B HeKOTOpBIX IIpoleccax Hajg BOEHHBIMU IIPECTYITHHMKAMH, IIPOBEIEHHBIX ITOCJIE BTOPOM
MHPOBOM BOWHBI, B Ka4yeCTBE BO3MOIKHOTO HCKIIFOUYAIOIIEr0 BWHY OOGCTOSITENHCTBA IPU3HABAACH
camoobopona. Komuccuss Opranumsaruu OObequHeHHBIX Haluil M0 BOEHHBIM IPECTYILIEHUSAM
IpHUIILIa K BRIBOLY, 4TO "B mpolieccax Hajg BOEHHBIMH IIPECTYIIHMKAMH, KaK KM B IIPOIECCAX,
MIPOBOJMMBIX COINTACHO BHYTPHUIOCYIaPCTBEHHOMY IIpaBy, B COOTBETCTBYIOIIUX OOCTOSTENIBCTBAX
BIIOJIHE MOXKET OBITh 3asBJIEHO ONpaBIaHWe caMo000poHBI 93/. Ompapmadue caMOOOOPOHEI
MOKET OBITh 3asIBIEHO IOJACYTHUMBIM, KOTODBIA OOBUHSIETCS B COBEPIIEHHUN HACUILCTBEHHOTO
MPECTYIIIIEHUST TPOTHB JAPYrOr0 YeJOBEKa, IIOBJIEKIIEr0 3a COOOM CMEPTh WU TSIKKUE YBEUBS.
IToHsiTHE €caMOOGOPOHBI MOIJIO OBl OCBOOOIUTH OOBHUHSIEMOIO OT YTOJOBHOW OTBETCTBEHHOCTH 3a
MpUMEHEHNE CHJIBI MPOTHB [APYTOTO YellOBEKa, ITOBIEKIIIETO 3a COGOM CMEPTh WU TSIKKHUE
yBeUbs, €CJIM TaKOe IMPUMEHEHHE CUIbl ObUIO HEOOXOMWMO [JIs IIPEIOTBpAIllEHHS HEMUHYEMOM
YyIrpo3bl CMEPTH €r0 CaMOro WM IPUYMHEHMS €My CaMOMY TSIKKOIO YBEYbS B PE3YIbTATe
IEVCTBUM BTOr0 JOPYroro dvemoseka. IIpaBo WMHIWBHIA NEHMCTBOBATH B IIOPSIIKE CAMOOOOPOHBI
KOCBEHHBIM 00pa30oM TIPU3HAETCS B 3aIlIUTUTEIHHONW OTOBODKE, comepxkarierics B KOHBEHIIMH O
OesomacHocTu mepcoHata Opranumsanuu OObenuHEHHBIX Haluit W CBS3aHHOTO C HEHW IepcoHaia
(cratps 21) 94 /.

9) Bompoc, dYacTo 3aTparuBacMbIli B KOHTEKCTE OOCTOSITENLCTB, MCKIIOYAIOIIUX BHUHY 3a
COBepIIIeHNE IIPECTYIUIEHHMS MO MEXIYHAPOTHOMY IIpaBy - " ®TO IIPUKAa3 BBIIIECTOSIIETO
MOJKHOCTHOI'O JuIa". Crathsg 5 paccMaTpuBaeMBIX CTaTeld IIPSIMO YCTAaHABIMBAET, 4YTO IIPHUKA3
BBIIIIECTOSIIIETO JOJKHOCTHOIO JIMIA HE SIBIISIETCS MCKJIIOYAIOIIMM BHHY OOCTOSITEILCTBOM,
CXOOHBEIM 00pa3oM CTaTbs / He IOIYCKaeT B KayeCcTBe MCKIIOYAIOIIEr0 BHHY OOCTOSTEIbCTBA
CCHUIKY OOBHMHSIEMOIO Ha CBOM OQUIMAILHBIA CTAaTyc. BMecTe ¢ TeM B HEKOTODPBIX CIIyYasix
MPMKA3 BBIIIECTOSIIETO MTOJKHOCTHOTO IIMIIA MOXKET OBITh PEIEBAHTHBIM B CBSI3M C OTIEIBHBIM
BOIIPOCOM O HPUHYKICHUU.

93/ Law Reports..., vol.XV, p. 177. KoHcynpTaHT, BBICTYIABIIKNA Ha IIPOIIECCE
Bummm Teccmana m Apyrux IIOICYOIMMBIX B bpuTanckoM BoeHHOM cyie B I'epmanmm B 1947 rony,
yKa3al oOIIre TpeOOBaHMWS OOOCHOBAHHOCTH CCBHIIKM Ha €aMOO0OpoHYy. " 3aKOoH pa3speliaeT jYeJ0BEKY
crracaTh CBOIO SKM3Hb II€HOM JXW3HHU JPYroro, HO BTO JONXKHO OBITH MHOCIETHHM cpeicTBoM. OH
MOJKEH OTCTYIIMTh 10 TOCIEeNIHEro Ipeleiia, TIpexkjae 4eM OOEpPHYThCSd M YOUTh HAMamaromiero;, K
TOMYy K€, Da3yMeeTcs, JOJKHBI OBITh PACCMOTPEHBI TAaKHWe COOOpasKeHWsS, KaK XapaKTep OpPYKHUs B
pyKax OOBHHSIEMOTO, BOIpPOC O TOM, HMeJ M HaNaJIaBIIWKW Kakoe- 100 opyxXwe, U T.n. HHBIMH
CcI0oBaMH, OBLIO IIM TaKoe IEHUCTBUE ITOCIAETHHUM cpeiacTBoM? OTCTYmWMI W OH IO IOCIeTHEH
BO3MOXKHOCTH, IIpEXIEe 4YeM OTHSITh KM3Hb Yy Opyroro dueiosexka?"  /d.

94/ Pesomronmsi 49/59 T'emepampHOM Accambiem, mnpmioxenme. Cm.  M.-Christiane
Bourloyannis-Vrailas, The Convention on the Safety of United Nations and
Associated Personnel, International and Comparative Law Quarterly . vol. 44, p.
560, 586-87.
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10) B HeKkOTOpBIX TpPOIECCaX HaJl BOCHHBIMU IIPECTYITHUKAMH, TPOBEJIECHHBIX IIOCJIE BTOPOU
MHUPOBOM BOWHBI, NPUHYXJAEHHE IPU3HABAJIOCh B KauyeCTBE BO3MOXKHOTO HCKIIIOYAIOLIEr0 WU
CMSITYAIOIIET0 BUHY OOCTOSITedhcTBA 95/. Komuccus Opranmsannun OObenwHeHHBIX Hamumi o
BOCHHBIM IIPECTYILICHUSM IIPUIILIA K BBIBOAY, YTO TIPUHYXKACHWE OOBIYHO TPeOYyeT Tpex
CYIIIECTBEHHBIX TIPU3HAKOB. "a) BMEHSEMOE B BHMHY [eSHHE COBEDPIIEHO IJs TOrO, YTOOBI
n30eKaTh HEMHUHYEMOM YIPO3bI, OIHOBPEMEHHO CEpPhE3HOM W HemompaBuMmou; b) IPYTHUX
HaJJIeKaIUX CIOCOO0B CKPBIThCS HE WMENOCh, C) IeHa CIIaceHWs He ObLIa copa3MepHa
MpUYHHEHHOMY 3i1y" 96 /. XoTs1 mpuKa3 HavaJbHUKA PEer Se He paccMaTpuBajics Kak
3AIIMTUTENBHBIA TOoBOH B YcraBe u Ilpurosope HiopHOGeprckoro TpuOyHala, CyIIECTBOBaHMUE
TaKOr0 IIpHWKa3a MOTJIO OBITh PEIEBAHTHBIM (baKTOPOM IIPH ONPEACICHUM HAJIMYUS HEOOXOIUMBIX
YCIOBHI IJsI OOOCHOBAHHOIO BBICTABIEHHS MTOBOJA O IPUHYXKICHHUU. B DTOH CBA3M
Hropubeprckuwt TpuOyHan 3asBuia: " To, UTo comgaT yOWBaJl WX IOJBEPTAl IIBITKAM II0
IprKa3y B HapylleHWEe MeXIyHapOJHBIX 3aKOHOB BEIEHWS BOWHBI, HHUKOrJa HE pPacCMaTpUBAIOCH
KaK 3alUTUTEIbHBIN JOBOJ IPOTHUB OOBUHEHMS B ITOJMOOHBIX 3KECTOKHX NENCTBUAX. Kak 3To
MPEeIyCMOTPEHO YKa3aHHOM CTaTheW YcTaBa, caM (akKT HAJIWYMAS IIPUKA3a MOKET OBITh BBICTABIECH
UM, B KAaYeCTBE CMSTYAIOIIEeT0 BUHY OOCTOSITENIbCTBA NP HA3HAYCHWW HakaszaHWs.  [IOmMIMHHBIM
KpUTEpUEM B DTOM OTHOIIEHWU, KOTOPHIM B TOW WM WHOW CTENEHU COAEPXKUTCS B YrOJIOBHOM
mpaBe OOJBIIIMHCTBA TOCYIAPCTB, SBIsSeTCS He (aKT HaIW4Yds IPHUKas3a, a BOIPOC O TOM, OBLI
I TIPAKTHYECKW BO3MOXKEH MOpalbHBEIN BbIOGOD" 97 /. Pasymeercss, 4engoBeK, KOTODPBIA B

TOWM WA WHOW CTENEeHNW BUHOBEH B OTJAHUM WIJIM BBHIIOJHEHWW IPUKa3a WM y4yacTUe KOTOPOIro
MIPEBBLICUJIO IIPENNMCAHHBEIE B HEM TpeOOBaHHUs, HE MOI Obl YTBEpPXKIATh, YTO OH OBLI JIHIIEH
MODPAJILHOTO BBIOOpPA B OTHOINIEHWW CBOero moBeneHust 98/. Onpapnanve TPUHYKICHUS

95/ Boennsmt TpubyHan CoemmHeHHBIX IITaTOB, KOTOPBIN MPOBEN IPOIECC SWH3ATIIPYII,
3asgBuil cienyromnee. " CiemyerT cpa3y 3Xe OIOBOPDHUTHCSI, YTO HET HHKAKOI0 3aKOHAa, TPeOYyIOIIero,
YyTOObl HM B YeM HE MOBHHHBIN YeJOBEK OTKAa3aJiCs OT JXHM3HU HJIU CEPhe3HO IOCTpajmal, C TeM
yTOOBI M30€3KaTh COBEPIIEHUS IPECTYIJIEHHS, KOTOpOE OH OCyXgaeT. BmecTe ¢ TeM Takas yrposa
IOJIKHA OBITh HEMUHYEMOM, pEalTbHOM M HEM30e3KHOM. Hu omuna cym He HakaxXeT YeJIOBEKa,
KOTODPBIM IION MOYJOM 3aps>KeHHOTO ITMCTOJIeTa BBIHYXKJEH HaxXaTh Ha CMEPTOHOCHBIN CITYCKOBOM
KPIOYOK". Law Reports, vol. XV, p. 174.

96/ Law Reports..., vol. XV, p. 174.
97/ HropubGeprckuii mpurosop, crp. 369.

98/ Boennsmt TpubyHan CoemmHeHHBIX IlITaTOB, XKOTOpBIN mpoBed mpomecc mo peny " PapbeH
HN.T.", W3JI0XWI BOIPOC O PEIEBAHTHOCTH IIPWKAa3a HayaJIbHWKA IIPH OIPEIEeICHWH OOOCHOBAHHOCTH
" 3aIIUTUTEILHOIO IOBOJA HEOOXOAMMOCTH' clemyroinuM oOpaszom:. " Ha ocHOBe H3ydyeHHSI IIPUTOBOPOB
MBT, ®mmky m PEXNMHATY MBI cuMTaeM, 4YTO IIpHKa3 KOMaHOIWpa WA 3aKOH WM IIPaBUTEIILCTBEHHOE
IIOCTAHOBJIEHUE HE MTal0T OCHOBAHWI JJIS YCTAHOBIEHUS 3alllUTUTEIBHOTO ITOBOJA HEOOXOIWMOCTH, €CIIH
TOJIBKO TP €r0 BBIIIOJHEHWM II0 CBOEMY XapaKTepy OH JIMIIAl TeX, KOMYy OH ObLI OTHAH,
MODAaJIbHOTO BBIOGOpPAa B OTHOIIEHWH WX AeHCTBUM. 3 BTOro cieayer, 4YTO 3alUTHUTENIHHBIN JTOBOJ
HEOOXOJTMMOCTH HE MOKET 3asBISTBCS, KOINA JKellalolmas BBICTABUThL €ro CTOpPOHA caMa BHUHOBHA B
OTJaye WIJIM BBITOJHEHHWH TAKOro IIpMKAa3a WIIM TIOCTAHOBIEHHUs, JUOO KOIJA €€ ydJacTHUe BBIXOIWIIO 3a
PaMKU TIPEIHCAHHBIX B HHUX JEUCTBUM, IJHOO OBLIO PEe3yIbTaTOM ee€ COOCTBEHHOW WHHUIIMATHUBBI'.
Trials of War Criminals Before the Nuernberg Military Tribunals, vol.VIII, p.

1179. Hcxonst m3 3ad9BICHHBIX (PaKTOB, PAacCMOTpPEeHHBIX cymoM, Komuccusa Opranmszanuu
O6benqnHEHHBIX Harmuit 1Mo BOEHHBIM MIPECTYILIEHUSIM OXapaKTepru30Balla OIpaBIaHWe, DPAaCCMOTPEHHOE B
IaHHOM Jelle, KakK OIpaBiaHWe NPUHYXIECHUS, a He HEeOOXOIMMOCTH. Law Reports , vol. XV,
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MOKET OBITh 3asIBJIE€HO OOBHHSIEMBIM IPUMEHHTENHHO K PAa3IUYHBIM BHIAM IIPECTYIIHOTO
noBeneHus.  FMIMeroTcs pasHble MHEHHWs IO MHOBOAY TOr0, MOXKET JU JakKe camMoe KparHee
MIPUHYXIeHNE KOTJa- JU00 CUYUTATHCS OOOCHOBAHHBIM OOCTOSTEILCTBOM, HCKIIOYAIOIINM WX
CMSITYAIOIIMM BHWHY B COBEPIIECHMH HambOojee 3BEPCKUX IIPECTYIUIEHMM, TaKMX, KakK YOHMICTBO HH
B YeM HE IIOBMHHBLIX IIOIEN. DTOT BOIPOC TPeOYeT DPACCMOTPEHMS TOTO, MOXKET M KaKoe- MO0
JIHUII0 OBITh OIpAaBIAHO 3a JHIIEeHWE >XH3HM OTHOIO YeJTOoBEeKa IJIS CITACEHMS IPYroro dYeloBeKa
WIIM, WHBIMHU CJIIOBaMM, He SBJISIETCS JM OlIar0 CHACEHMs 4YeJOBEKa BHYTPEHHE HECOPa3MepPHBIM
3]y JIMIIIEHWS] KW3HW JPYroro 4YejOoBeKa COTIACHO TpeTheMy mpu3HaKy 99/. IIpunyXaeHmnE,
KOTOpPOE He MOXKET PacCMaTPUBAThCS KaK HCKIIOYAIOIllee BHUHY OOCTOSTENBCTBO, IIOJHOCTBIO
CHUMAIOIIleeE OTBETCTBEHHOCTh 3a YTOJIOBHO HaKa3yeMoe IIOBeIeHHE, MOXKET TeM He MeHee
CYUTATBCS CMSATYAIOIIUM OOCTOSITENILCTBOM, IIO3BOISIOIIAM HAa3HAYUTh MEHee CTPOroe HaKa3aHHeE.

11) B HeKOTOpBIX TPOIECCaX HaJl BOCHHBIMU IIPECTYITHUKAMH, TPOBEJIECHHBIX IIOCJIE BTOPOU
MHPOBOI BOWHBI, B BECbMa HEMHOIOUYMCIECHHBIX CHUTYallMsIX B KadyeCTBE BO3MOIKHOIO
HMCKIIFOYAIOIIEr0 MM CMSTYAIOIIEro BUHY OOCTOSTENbCTBA IPU3HABANIACh BOEHHAS HEOOXOTUMOCTD.
Boennsmi tpubyHan CoemmueHHBIX IIITaTOB, KOTOPBIA IIPOBEI HPOIECC HAJ BEPXOBHBIM
KOMAaHIOBAHMEM, OTBEPr MOKTPHUHY BOEHHON HEOOXOIMMOCTH KaK OOIIMI 3allUTUTEILHBIA TOBOT
MPOTHB OOBWHEHWN B COBEPIIEHWHM BOEHHBIX mpecTymieHnd 100/ W KaK 3allUTUTEITHHBIN

IOBOI B OTHOIIIEHHWM HEKOTOPHIX BUIOB BOEHHBIX IIPECTYIIEHWM, TaKWX, KakKk "yYroH Ha paOCKUM
TPYJ C OKKYIIMPDOBAHHOM TEPPUTOPHHU... JJIsI KMCIOJH30BAHUS B BOEHHBIX IEHCTBHUSX'. BMmecte ¢
TeM TpuOyHal MIpHU3HAN CCBHUIKY Ha BOEHHYI0O HEOOXOIMMOCTh KaK 3alllUTUTEIbHBIA ITOBOJ IIPOTUB
OOBMHEHHHM B OrpablIeHMHM COOCTBEHHOCTM, IIOCKOJIBKY 3allpellleHre pa3OopeHrs IOTOO0HOI0 poua
Kacajloch JIMIIL TOBENEHWs, He ONpPaBIaHHOTO BOEHHOU Heo6xomuMocThio 101/, ITomo6HbBIM

pp.155-157 and 170-171.

99/ Taxk, koHcynpTaHT KaHamcKoro BOGHHOTO cyma Ha mporecce PobGepra Xomsmepa W ApYrux
noacymuMbIXx B I'epmanmm B 1946 romy, 3asBmi. " MCTOYHWMKHM IIpaBa OJHO3HAYHLI B TOM, 4YTO
MIPUHYKIECHUE MOXKET pPAacCMATPUBATBCH KaK 3alllATHUTEIbHBIM IOBOJ, KOTJa IPECTYILUIEHWEe HE HOCUT
xXapakTepa 3momessHus. OpgHAKO YOWICTBO HM B YeM He ITOBUHHOI'O 4YeJOBEKa HHUKOTIA HE MOKET
OBITh OIIpaBIaHO". Law Reports , vol. XV, p.173. KoHcynpTaHT, BBICTYHABIIMM B IIpoIEecce
Bamentuna ®omepmitaiHa W JIpyruxX IMNOACYIMMEBIX B bpmTaHcKoM BOeHHOM cyume B I'epmanmmu B 1948
romy, TaKXKe BBIpA3WJl MHEHWE, 4YTO IPUHYKJIEHHE He MOXKET OIIPaBIbIBATh YOUNCTBO IPYroro
yemoBeka.  Id.

100/ " ITo »TomMy mOBONY [ DOKTpWHE BOCHHON HEOOXOTUMOCTH| MBI OTPaHMYABACMCS
KOHCTATalliel TOTrO, YTO IOJOOHAs TOYKA 3PEHMS O3HA4ajga Obl IIOJHOE ITOIpaHWe TyMaHW3Ma, YeCTH
M 3aKOHA TP BEIEHWH BOMHBI, OYIyYM YTBEPKIEHHMEM, KOTOPOe HACTOSINWA TpuOyHAlI OTBepraer Kak
MIPOTHUBOpPEYAIIee OOLIENPUHSITEIM OOBIYASIM ITUBUIM30BAHHBIX HAIIMH' . Law Reports , vol. Xll,

p. 93.

101/ Boennsmt TpubyHan CoenmumHeHHBIX IlITaTOB BBICKA3ayics IO BOIPOCY O BOSHHOW
HEOOXOIMMOCTH, 3asiBICHHOW B OIIpaBIaHWE IIPOTUB OOBWHEHWS B OTpabIIeHUM HMYIIECTBA CIEIYIOIIUM
obpasoMm:. " pasopeHme, 3alpelraeMoe ['aarCKUMM IMIpaBUIaMHA M OOBIYasIMH BOWHBI, SIBISETCS
IEeNCTBUEM, He IUKTYEMBIM BOEHHONM HEOOXOOMMOCTBIO. DTa HOpPMa JOCTATOYHO S$SICHA, OIHAKO
akTHYECKOe OIpelesIeHue TOTO, UTO SBISETCSd BOECHHOM HEOOXOJTMMOCTBIO, COIIPSIKEHO C
TPYOIHOCTSMH. B JTaHHOM Jelle TMOJACYIMMBbIE BO MHOTHX CIy4YasX OTCTYHAlIHd B TSKEJIbIX YCIOBUSIX,
KOIJa HajJ WX BOMCKAMH YacTO HaBHCaja Cepbe3Has yrpo3a OKpYXKeHHus. B Takux 0O0CTOSATEIhCTBAX
KOMaHIUp HEW30eXXHO JOJIKEH IPUHUMATh OBICTPbIE DPEIINEHUS, PYKOBOICTBYSICh (haKTHUYECKUM
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o6pasoM BoeHHBIN TpuoOyHan CoegmHeHHBIX IIITaTOB, KOTOpPBIA IPOBEN IIPOIECC O 3aTO0KHMKAX,
OTBEPr BOEHHYIO HEOOXOJAMMOCTh KaK 3alllATHUTEILHBIA IOBOJX B CBSI3WM C HOPMaM{ MEXXKIYHAPOIHOIO
mpaBa, TPSMO HE MPU3HABABIIUMHU KaKWX- 00 U3BATHH MOmOGHOTO poma 102/. OnmHako

npu sToM TpmOyHana NpW3HAT MOICYIMMOTO PeHIylnya HEBHHOBHBIM B HEOIPABIAHHOM
VHAUTOKEHNH YaCTHOTO U OOIIMECTBEHHOTO MMYIIECTBA HAa OCHOBAHUM H3BITHS O BOECHHOM
HEOOXOJIUMOCTH, TPSIMO TPEIYCMOTPEHHOTO B COOTBETCTBYIomien I'aarckoir HOpme 103/.

Komuccus Opranmsanun OO0beTUHEHHBIX Harui 10 BOEHHBIM IIPECTYIIEHHSM IIPUIILIA K BBIBOAY,
YTO JIOBOJ BOEHHOM HEOOXOIMMOCTH dYallle OTBEPrajicsi, HEXKEIW NPU3HABAJICS B KaYeCTBE
HMCKJIIOYATOIIET0 MM CMSTYAIOIIEr0 BHHY OOCTOSITEIbCTBA IIPHM CYIIIECTBEHHBIX MCKIIOUYEHUSIX -
IIPOIIECCE BEPXOBHOIO KOMAHIOBAHMS W IIpoIlecce O 3ajnokHmkax 104/,

12) B HeKOTOpBHIX IIPOIeccax Haj BOEHHBIMHU IIPECTYITHMKAMH, IIPOBEIEHHBIX ITOCJIE BTOPOM
MHUDPOBOM BOWHBI, B KaYeCTBE BO3MOIKHOI'O MCKIIOYAIONIETO HIIM CMSTYaAIOIero BUHY
00CTOSITENILCTBA TaK:Ke Ipu3HaBalach oinbka B dakte. Komwuccus Opranmsanuu OObeTUHEHHBIX
Hannii mo BOEHHBIM HIPECTYILIEHHMSM IIPHUIILIA K BBIBOAY, 4YTO " BMECTe ¢ TeM OIIMOKa B akTe
MOXET pacCMaTPUBAThCS KaK 3alllUTUTEIBHBIM TOBOJ B IIPOIleccaxX HAI BOCHHBIMH IIPECTYITHHKAMH,
KaK ¥ B TIPOIeccax BO BHYTPUTOCYAapcTBeHHBIX cygax” 105 /. 3asiBIeHHE OILIMOKU B hakTe
TpeOyeT MaTepHallbHOTO haKTa, KOTOPBIM CBSI3aH C IPU3HAKOM COCTaBa IIpecTyiuieHHs. Kpome

MOJIOKEHNEM CBOMX BOWCK. B Takux 0O6GCTOSTEILCTBAX €My MOKET OBITh IPETOCTABIEHA OOJBIIAS
cBoOoma mewcTBu¥M. TO, UYTO B TaKUX CHUTYAIIUSIX SIBISETCS pas3pyllIeHWeM, BBIXOUSIIUM 3a PaMKH
BOEHHON HEOOXOIWMOCTH, TpeOyeT MeTalbHBIX TO0KA3aTelIbCTB OIEPATUBHOTO M TAKTHYECKOIO

XapakTepa. MbI He CYHUTaeM, YTO B JaHHOM CJIy4yae HMEIOIIMeCS I0Ka3aTeIbCTBa JOCTATOYHBI JIIIS

YCTAHOBIIEHHWSI BHHBI JIIOOOr0 M3 IIOACYIMMBIX II0 DTOMY IIYHKTY OOBHHEHWHS. Law Reports , vol.
XIl, p. 93-94.
102/ " BoenHass HEOOXOIMMOCTH HIIM IEJIeCOO0OPA3HOCTh HE OIPABALIBAET HAPYILIEHMS

HO3WTHUBHBIX HOPM. MeXIyHapoaHOe MpaBo - BTo IipaBo 3ampetoB. Cratem 46, 47 u 50
laarckmx mpaBua 1907 roma He MpegycMaTpUBAIOT IOLOOHOIO pPOIa HM3BITUH B OTHOIIEHHUM HX
ocyiiecTBieHus.  [IpemycMOTpeHHbIE B HHUX IIpaBa MHUPHOTO HacCeleHWs IOJIKHBI yBaXKaThCS, Jaxe
eCclli BOEHHAs] HeOOXOIMMOCTh HIIM II€JIECO00Pa3HOCTh TpeOdyeT HHOTO". Law Reports, vol. VI,
p. 66-67.

103/ " Taarckme HOPMBI 3alpPelIaloOT " YHUYTOXEHWE WM 3aXBaT WMYIIECTBA HEIPHUITEINS,
KpOMe KaK B CIy4asx, KOIJa TaKWe YHWYTOXKEHWE WIM 3aXBaT 0e30TIIaraTellbHO TPeOYIOTCS HyXKITaMHU
BOMHBI'". IlyakTr @) cratem 23. Taarckme HOPMBI SIBISIOTCS OOSI3aTEIBHBIMU TTOJIOKECHUSIMU
MEXAYHADOTHOTO IIpaBa. YCTAaHOBIEHHbIE B HHX 3alpPEThl COIEpPXKAT MEPy KOHTPOIS M HMEIOT
TIPENMYIIIECTBEHHYIO CHJIy II0 OTHOIICHHIO K BOSHHOW HEOOXOXWMOCTH CaMOTO CPOYHOTO XapakTepa,
€CIM TOJNBKO CaMH HOPMBI KOHKPETHO HE IIPEIyCMATPMBAIOT WHOE.  YHHYTOXKEHUE OTCTYIAIOIINMU
BOMICKAMH OOIIIECTBEHHOTO M YAaCTHOTO WMYIIECTBA, IPHUTONHOTO AIS IOTONHEHWS 3allacoB M OTHbIXA
TIPOTHBHMKA, BO3MOIKHO, IIPEACTABISET COOOM CHUTYaIlMio, IONUANAIONIYIO IIOJ HU3BATHS,
MIpeyCMOTpeHHbIE B TyHKTe () craThum 23" Law Reports, vol. VI, p. 69.

104/ Law Reports, vol. XV, p. 176.

105/ Law Reports, vol. XV, p. 184.
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TOro, akTUYecKas OIIMOKA IOJXKHA OBITH PE3yIBTaTOM DPAa3yMHOIO M HOOPOCOBECTHOTO
3a0JIyKIeHUsI, a He WIHOPHUPOBAHMSA OuYeBHUIHBIX ¢axToB 106/.

13) He mMeeTcs HHKAKHX yKa3aHUM Ha BO3PACT JHMYHOM YTOJOBHOM OTBETCTBEHHOCTH IIO
MEXIYHAPOITHOMY TpaBy. TeM He MeHee KOMIIETEHTHBIM CyI MOXKET DPEIINTh, MOXKET Ju
MOJIOZIOCTh OOBUHSEMOTO B MOMEHT MPEIONIaraeMoro COBEPIIEHUS MPECTYILUICHHUSI PacCMATPUBATHCS
KaK WMCKIIOYaIolllee WM CMsrdarolee BHHY OOCTOSTENbCTBO B JaHHOM geie 107/.

Komuccusi Opranmsauuu OGbenvHeHHbIX Hanuil 1O BOEHHBIM IIPECTYIUIEHHSM He IMpOBela
MCYEepIBIBAIOIIET0 aHajIW3a BO3PACTa JIHI, OCYXIEHHBIX B XOJe IIPOIeCCOB HaJ BOCHHBIMH
MPECTYIHUKAMHY, TPOBEIEHHBIX IIOCIE BTOPOM MHPOBOM BOWHBI, OTMETHB, OIHAKO, YTO Ha
HEKOTOPBIX M3 TaKWX IIPOLIECCOB OBLIM IPUTOBOPEHBI W HaKa3aHbI JHIa gaxke 15- meTHero
Bo3pacta 108/.

Cratpg 15

CMsryaInue BHHY OOCTOSITENIhCTBA

ITocTaHOBIsISI IIPUTOBOP, CYJA B HEOOXOOMMBIX CIOydasX IPAHUMAET BO BHUMAHHUE
CMSATYAIONIe BHUHY OOCTOSTEIbCTBA B COOTBETCTBMM C OOIIMMHU IIPUHIUAIIAMHI IIpaBa.

106/ Boenmpmi TpubyHan CoemmHeHHBIX IlITaTOB, KOTOPBHIN IIPOBEN IIPOIECC O 3ANOKHHKAX,
MIpHW3HAJ OIIMOKY B (haKTe KaK BO3MOKHBIN HCKIIOYAIONINN BHUHY (DaKTOp B CIEHYIOIIAX
obcTositenbcTBax. " IIpm ompemelleHUM BWHBI WM HEBHHOBHOCTH JIFOOOTO BOMHCKOI'O HavallbHUKA,
OOBHMHSIEMOTI'O B HEIMPEIOCTABIEHUM WIJIM OTKa3e B IIPEIOCTABIEHWM CTAaTyca KOoMOATaHTa 3aXBAaYECHHBIM
YJeHaM CHUJ CONpPOTHBIEHWS, CIEIyeT MpPeKje BCero pacCMOTPETh CUTYyallWio, KaK Ta €My
MpefcTaBiIsiack. TaKoMy HavyallbHHUKY He OYIeT pa3pelneHo, mdejas BBIBOJ, HIHOPHUPOBATH OYEBUJIHEBIE
dakTel.  JII0600M M3YYUBIIMH BOEHHOE IEI0 OOBIYHO CMOXKET 0e3 TpyHa IpHUHSTH IIPaBUIBHOE
pellieHrde, ©, €CIH II0 JIIO0OON NPUYMHE OH 3JIOHAMEPEHHO He JellaeT DTOTO, BIIOCIENCTBUH OH OYIET
HECTH YIOJIOBHYIO OTBETCTBEHHOCTh 3a IIPOTHBOIPABHBIE MESHUS, COBEpIIEHHBIE IIPOTHUB TeX, KTO
WMeeT IIpaBa KomOaTaHTa. EcCIu 3Ke CyIIeCTBYET BO3MOKHOCTH JTOOPOCOBECTHOrO 3abIyXKIEHWS, TO
TaKOW BOWHCKWM HAYaJbHUK HWMEET Ha HEro IpaBO B CHIJIY MPE3YMIIIUM HEBUHOBHOCTH'. Law
Reports,  vol, XV, p. 184,

107/ OOGmui TPUHIWII BO3PacTa YrOJOBHOW OTBETCTBEHHOCTH IIPM3HAH B mpasmie 4.1
MuHUMAIBHBIX CTaHIAPTHBIX mpaBmil Opranmsanuu OObeIWHEHHBIX Harnii, KacaroIluXcsS OTIpaBIIEHUS
MPaBOCYAWsI B OTHOINIEHWM HecoBepiieHHOJeTHUX ( [lekmHCKMe mpaBwmia), pesomtonus 40/33
I'emepansHon AccamOiten, mnpuiioxkenne. Bwmecrte ¢ TeMm IlekmHCKMe IpaBuia HE YCTaHABIMBAIOT
MEXIYHAPOTHOTO CTaHAapTa JIJs BO3pacTa YroJOBHOM OTBETCTBEHHOCTH. Kpome TOro, oOIpenelieHne
HECOBEPIIIEHHOJIETHETO JJIsI IeJeld WCKIIYeHUS IPUMEHEHMS YrOJOBHOTO 3aKOHA BeChMa Da3IMYHO B
pPa3HBIX IIPaBOBBIX CHCTeMax - OT 7 mo 18 jer wmam gaxe Oonee. KommeHTtapuit K mpasuiny 4.1
VKa3bIBae€T, YTO COBpPEMEHHAsT TEHIEHIIUS 3aKJII0YaeTcs B TOM, UYTOOBI YYHUTHIBAIACH " BO3MOXKHOCTH
TOro, 4YTOOBI PEOEHOK COOTBETCTBOBAJ MODPAJIBHBIM W IICHXOJOTMYECKUM COCTABJISIOIINM YTOJOBHOM
OTBETCTBEHHOCTH, T. €. 4YTOOBI PEOEHOK B CHJIY CIIOCOOHOCTH MIaBaTh OTYET B CBOMX ITOCTYIKaxX MOT
OBITh TPHUBJIEYEH K OTBETCTBEHHOCTH 34 IIO CYIIECTBY aHTHOOIIECTBEHHOE IIOBemeHMeE". Compendium
of United Nations Standards and Norms in Crime Prevention and Criminal Justice,

p. 172.

108/ Law Reports, vol. XV, p. 185.
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KomMmMmenTapun

1) Tor O0OIIUIA MPUHIUIN, COIJIACHO KOTOPOMY JHIIO, OTBETCTBEHHOE 3a IIPECTYILICHUS,
OXBaTbhIBaeMble HacToSIIuM KomekcoM, MOMJIEXXHWT HaKa3aHWIO, 3adHUKCUpPOBAH B CTaThe 3.
KoMIleTeHTHBIN CyH, BBIHOCSIIMI IIOACYIMMOMY IIPMIOBOP 3a TaKoe IIPeCTYILIeHHWe, IIPU3BaH
PEeIINTh 3amadyy OIpeNelleHrsT HaujleXKalllel Mepbl HaKa3aHWS COTJIACHO COOTBETCTBYIOIIIUM
MOJIOKEHNSIM €ro IPUMEHHMOTO MAaTepHalbHOTO M IIPOIECCYadbHOTO IIpaBa. B ®TOM CBSI3M TpH
Ha3HaYeHNN HaKa3aHWS, YCTAHABIMBAEMOTO B COOTBETCTBHM CO CTaTheW 3, CYAy HAIJIEKUT
VUYUTBIBATh XapakKTep U CTEHEHb TSIKECTH TAHHOIO NPECTYIICHHS.

2) Torma kak craThd 3 IpH3BaHa OOECIEYUTh, YTOOLI Ha3HAYaeMOe CYIOM HaKa3aHue OBIIO
COpPa3MEpPHO TSIXKECTH IIPECTYIIEHMS, cTaThsg 15 mpus3BaHa OOECIIEYMTH, YTOOBI CYJ Y4Yel JObIe
COOTBETCTBYIOIIIME CMSTYAIOIIEe OOCTOSTENhCTBA WM (aKTOPHI, MpeXIe YeM NPUHUMATh pelleHue
10 BOIPOCY O HakaszaHWHW. IIpaBocynue He COBMECTHMMO C Ha3HAUEHHMEM YpEe3MEpHOTO HaKa3aHWUS,
IM00 HE COOTBETCTBYIOIIETO XapaKTepy IPECTYIIEHUS HIM CTEIleHM BUHOBHOCTH OCYKIEHHOTO,
Ir00 HE YYUTHIBAIOIIETO CMSIYAIOIINE OOCTOSTEILCTBA, YMEHBIIAIOIINE CTEIEeHh BUHOBHOCTH WIIH
WHBIM 00pa30M OIIPaBIBIBAIOIIIE MEHee CTPOroe HaKa3aHHeE.

3) IIpu ompedeaecHWH TOro, I€lIecCOO0pa3HO M HAa3HAYUTh OCYXKIECHHOMY MEHEe CTPOroe
HaKa3aHWE BBUIY CMSIYAIOIIMX OOCTOSITENLCTB, KOMIIETEHTHBIM CYyJ IOJKEH IIOJMOWTH K BTOMY
BOIIPOCY B OBa ®Tama. Bo- epBBIX, CYI HOJKEH YCTAHOBUTH IPUEMIIEMOCTH CMSITYATOIINX
00CTOSITENICTB, 3asBICHHBIX OOBHHSEMBIM COIJIACHO OOIMMM IIPHHIMIIAM IIpaBa. ODTOT KPUTEPUHI
OTPaHUYMBAET BO3MOXKHBIE OOCTOSITEILCTBA, CMSTYAIOIINE BHHY B COBEPIIEHMH IIPEIyCMOTPEHHBIX
KomekcoM NpECTYILNIEHHH, OOCTOSATEILCTBAMM, KOTOPBIE BOIIIM B IIPAKTUKY U IIIHPOKO
MIPU3HAIOTCS KaK IMpHEMIIEMble B OTHOIIEHHM CXOIHBIX CEPbE3HBIX TMPECTYIIIEHHN II0
BHYTPHTOCYIAPCTBEHHOMY WJIM MEXKIYHAPOIHOMY HpaBy. Bo- BTODBIX, CyHI IOJKEH ONPENEIUTD,
MMEIOTCS M B TaHHOM Jeje JOCTATOYHBIE CBHIETEILCTBA CMSITYAIOIINX OOCTOSITEILCTB.

4) CMsryampInre BUHY OOCTOSTENBCTBA, KOTODPBIE ITOJNKHBI YUYUTBIBATHCS CYIOM, DAa3lINYHBI B
3aBUCHMOCTH OT (aKTOB JAHHOrO gejda. IIpy OIpemeNeHdHM CMSTYAIOIAX BUHY OOCTOSITENHCTB,
KOTOpPBIE 3aCIyKHMBAIOT PAaCCMOTPEHHUS B ITAHHOM Ielle, CyOy HaIJIeXUT PYKOBOACTBOBATHCS
OOIIMMY IPUHIUIIAMA IIpaBa. Takume OOCTOSATEILCTBA MMEIOT OTHOIIEHHE K OOINMM KaTErOpPHSIM
(akTOpOB, KOTOpPBIE BOILIM B IPAKTHKY M IIMHPOKO IIPU3HAIOTCSI B KAayeCTBE YMEHBIIAIOIINX
CTeNeHb BUHOBHOCTH JMIIA WM WHBIM 00pa3oM OIPaBILIBAIONINX CHUKEHWE HaKasaHWs.  Tak,
CyI MOXKET YYMTBLIBATH JIOOBIE YCHUIIMS, IIPEINPHHSATbIE OCYXKICHHBIM IJsI OOJErYeHUs CTpagaHui
JKEPTBBI WM OTPAHHUYEHMS YKCJIA JKEPTB, JIOOYI0 MEHEe 3HAYMTENbHYI0O (GOpPMY IIPECTYIIHOTO
y4acTHsI OCYXIEHHOI'O II0 OTHOIIECHMWIO K IPYIMM BHHOBHBIM WM JTIOOOM OTKa3 3I0YIIOTPEOISITH
TOCYyJapCTBEHHOM WJIM BOEHHOM BJACTBIO IJIs HPOBEIEHUS IIPECTYITHON IOIUTUKH.  HIOpHOEPTrCKUM
TpUOYHATI DPAcCCMOTPe] TaKHE CMSIYarollye OOCTOSTEIbCTBA, HIPUHUMAsS DpeIIeHHe O Ha3HAYCHHH
HEKOTOPLIM IIOACYNMMBIM HaKa3aHWs B BUJE JHUIIEHUS CBOOOXBLI, a HE CMEPTHOM

kasuu 109/. O0beMHasl MPaKTHKa BOCHHBIX TPUOYHAIIOB M HAIIMOHAIBHBIX CYIOB,
MIPOBOJUBIINX ITOCIENYIONINE TPOIECChl HAJ BOESHHBIMHU IIPECTYITHHKAMH IIOCIEe IIpoIecca TIIaBHBIX
BOEHHBIX IIPECTYIHUKOB, MHpoBemeHHOro HiopHGeprcKkuM TpUOYHAJIOM B KOHIIE BTODOM MHPOBOM
BOMHBI, MOIJIa OBl IaTh KOMIIETEHTHOMY CYAYy W3BECTHBIE OPHEHTHMDHI JJISI OIpPENEeHUs OOIIMX
MIPUHIINIIOB, PETYIUPYIOIIUX BOIPOC IIPHUEMIEMOCTH OOCTOSITENLCTB, WCKIIOYAIOIINX HIIN
CMSTYAIONINX BHHY B COBEPINEHWM MPECTYINIEHWM, OXBaThbIBaeMbIX KOIEKCOM COOTBETCTBEHHO IIO

109/ HiopubGeprckuii mpurosop, crp. 468, 502 wu 505.
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crathsM 14 m 15, Kak yKa3blBaJoCch B KOMMeHTapuu K crtatbe 14. B »Toit cBsisu Kommccust
Opraam3anuun OObeguHEHHBIX Hamuil mo BOEHHBIM MPECTYILNIEHUSM OTMETHJA, YTO B
MOCJIEeAYIOIINX MpoIleccaX Hajl BOSHHBIMHU IIPECTYITHHKAMM, IIPOBEIECHHBIX IIOCIE BTOPOM MUPOBOM
BOMHBI, HEKOTOpbIE MOJICYAUMBbIE BBICTABUJIN JOBOIbI B TIOJb3y CMSTYEHHs HAKa3aHUSI B CHIIYy HUX
BO3pacTa, OIBITA M CEeMEWHBIX oOsi3aHHOCTeN 110/ Kpome Toro, akt oxkazaHus
OOBHUHSIEMBIM CYIIIECTBEHHOTO COIEMCTBUS B TPUBIEUYEHUM APYTUX JIHUI[ K OTBETCTBEHHOCTH 3a
AQHAJIOTMYHBIE TIPECTYILUIEHWSI, MOT ObI TaKKe IPEJCTaBISITh COOOM CMsrvaroniee OOCTOSTENbCTBO,
KaK 3TO IPEIyCMOTPEHO B TpaBUiIaX MPOLEAYPbl W JOKAa3blBaHUS MEXIYHAPOIHBIX YTOJIOBHBIX
TpubyHanmoB 1o ObiBireir HOrocmaBum (mpasuio 103) 111 / wu Pyanme

(mpaBmro 101) 112 /.

110/ Law Reports .., vol. XV, p. 187.
111/ JHokymentr OOH IT/32/Rev.8, p. 62.

112/ Jokymenr OOH ITR/3/Rev.1, p. 91.
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YACTH Il.  TIPECTYIIJIEHUS IPOTUB MHPA U BE3OIIACHOCTHU YEJIOBEYECTBA
Crarbs 16

IIpecTynienne arpeccuu

JIunpo, KOTOpPO€ KaK PYKOBOIHUTC/Ib MWW OpPraHU3aTOP AaKTHMBHO YYaCTBYECT MW OTHACT
OpuKa3 O MJAaHWPOBAHWM, IOATOTOBKE, HaYajle WIN MOPOBEIEHUM arpecChy, COBEpIIaeMON
roCyaapCTBOM, HECECT OTBETCTBCHHOCTL 3a IIPECTYILJICHHME arpeCCHM.

KomMmMmenTapun

1) Kpamudukanus arpeccid B Ka4yeCTBE IIPECTYILIEHUS IMPOTHUB MHpa U 0O€30MaCHOCTH
YyeJI0BEYECTBa, CcojaepsKamiascad B cTaThe 16 HacTtosmero Kopmekca, B3siTa M3 COOTBETCTBYIOIIETO
moyoxkeHnss YcraBa HriopHOeprckoro TpuOyHala B €ro TOJKOBAHUKM WM TPUMEHEHHH BDTUM
TpuOyHanoM. Crartes 16 KacaeTcs psima BaXKHBIX aCIEKTOB IIPECTYILICHHS arpeccuy s Iellen
JIUYHOM YTOJOBHOI oOTBeTcTBeHHOCTH. CioBa " JIuMIlo... HeceT OTBETCTBEHHOCTh 3a IIPECTYILIEHUE
arpeccuy” WCIOJNB3YIOTCS C IEIbI0 yKa3aTh, 4YTO cdepa IEeHCTBHUS BTOW CTAThbU OTPAHHMIHBAECTCS
MPECTYIICHHEM arpecCUd NI IeJeld JUYHOM YTOJIOBHOM OTBETCTBEHHOCTH. TakuM 00pasoM,
IaHHAs CTaTbs HE KacaeTcs BOIIpoca 00 OIpPENeNeHWM arpecCh¥, COBEPIIAEMON TOCYIJapCTBOM,
KOTOPBIM BBIXOOUT 3a paMKu Hacrtosiiero Komekca.

2) Jluma, coBepIaroniue akT arpeccuy, MOTYT OTHOCHUTBCS IHINb K KaTeropusM IIHII,
HaIeleHHbIX HamIeXaliMA ITOJHOMOYMSMM HIIM BIIACTBIO, UYTOOLI OBITh B COCTOSSHMH WIDATh,
BO3MOKHO, OIIPEIENSIONIYI0 POJIb B COBEPIIEHUM arpecCuW. TaKOBBIMH SIBJISIOTCS IIHIIA,
KOTOPBIX CTaThsd 16 oIpenelnsieT Kak " pyKOBOIUTEeleH" WIM " OpraHM3aTopoB”, IIPUYEM BTU
TepMUHBI B3AThbl M3 YcTaBa HiopHOeprckoro TpuOyHalla. DTH TEPMHHBI CIeOyeT IIOHMMAThH B
IIIIPOKOM CMEBICIIE, a MMEHHO KaK OXBAThIBAIOIIWE, IIOMHMO YJIEHOB MpPaBUTENIbCTBA, JIHII,
3aHUMAIOIIUX BBICOKHME MOJKHOCTA B BOCHHOM HEpapXWH, IHUINIOMAaTHYECKOM KOpIyce,
IMOJUTHYECKUX IMAPTUSX WM JENOBBIX Kpyrax. HMeHHO »T0 KoHcTatmposan HriopHOGeprcxui
TpuOyHal, yTBepxKmas cienmyiomiee. " OmuH I'mTiiep He MOr BeCTH arpecCUBHONM BOWHBI.  OH
HYyXHAJICSI B COTPYIHHYECTBE CO CTOPOHEI TOCYTAPCTBEHHBLIX NEeSATeNEeH, BOEHHBIX JUIEPOB,
IUTLIOMATOB W menbioB” 113 /.

3) OpHako caMm 1o cebe MaTepualbHBIA aKT yJ4acTHs B aKTe arpecCHd He SBISIETCS
IOCTATOYHBIM JJISI YCTAHOBJIEHUS BWHOBHOCTH KAaKOTO- JIMOO DPYKOBOIWMTENS WM OpTaHU3aTopa.
Heobxommmo TakXke, 4YTOOBI TaKoe y4yacTHe OBLIO YMBIIIJIEHHBIM M OCYIIECTBISIIOCH CO 3HAHHEM
Iena B paMKaX arpecCMBHOTO IUTaHA WM IOMUTUKH. B »Ton cBsi3um HiopHOeprckuil TpuOyHal,
aHATM3WPYs IOBEICHWE HEKOTOPhIX OOBHHSEMBIX, 3asBWJI. ' Korjga OHHM, 3Hasg o ero [ I'mtiepa)
LeJsX, HaYalWd COTPYOHMYATh C HUM, OHHM CHENaly cebs YyJYaCTHMKAMH TOTO IUIaHa, KOTOPBIA OH
co3man. MX Henmp3sl cuWTaTh HEBUHOBHBIMM JHIIb NOTOMY, 4YTo ['WTiep WcCIONb30Bal WX, €CIH
OHM 3HamW, 4YTo jaenaxu” 114 /.

113/ HiopHOGeprckuii IpHIOBOp, CTp. 372.
114/ Hampotus, ToT e TpuOyHanm mnpusHan HeBuHOBHbIMH Illaxta, Jlenmra m Bopmana B

HEKOTOPBIX TMPECTYILNIEHUSX IIPOTHB MHpPA, B KOTOPBIX OHW OOBUHSINCH, YKa3aB CIEHYIOIIEE:
" CosepitenHo sicio, 4rto IllaxT ObLI IeHTpalbHON (GHUIYPOH B TepMAaHCKON IIpOrpamMMe
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4) B macTosIesn cTraThe TOBOPUTCS 00 arpecchu, ' COBepIIlaeMOM TOCyIapCTBOM'. JIumo
VYaCTBYET B DTOM arpecCMM KaK DPYKOBOIWUTEIh WM OpraHu3aTop. VIMEHHO 3TO ydyacTue

craThd 16 ompegensieT B KayecTBe IPECTYINIEHUS IIPOTHB MHpa M 0OE30IMaCHOCTH YeJOBEYeCTBaA.
IIpyruMm CIIOBaMH, HACTOSIIAS CTaThs IONTBEPXKIAET YTOJOBHYIO OTBETCTBEHHOCTH JIWII,
VYACTBYIOIIMX B MpeCcTyIUIeHUW arpeccuu. OTBETCTBEHHOCTh JIHIIA 34 COBEpPIICHHE IIPECTYILIEHHS
arpeccud TEeCHO W OpPTaHWYECKH CBSI3aHO C COBEpPIIEHHEM arpecCuu rocymapctsoM.  Hopwma
MeXIYHApOTHOrO TIpaBa, 3alpelrarolasl arpeccHuio, IMpUMEHSeTCsS K IOBEIESHUIO TOoCyaapcTBa IO
OTHOIIIEHUIO K JpyroMy rocymapctBy. CllemOBaTeNbHO, JHIIL TOCYIapCTBO MOIKET COBEPIIUTH
MIpecTyIJIEHue arpeccMyd B HapyllleHHne HOPMBI MeEXIYHApOTHOI'O IIpaBa, 3alpelralollledl Takoe
ImoBeneHne. B TO Xe BpeMs TOCYHAPCTBO SIBISIETCS aOCTPAKTHOM KATErOpPHEH, HE CIIOCOOHOM
IIEICTBOBATh CAMOCTOSTEIBHO. I'OCymapCcTBO MOXKET COBEPIIATH arpeCcCHIO JIUIIb HPU aKTUBHOM
YYaCTUM OTHENbHBIX JIWIl, HaIeJeHHBIX HEOOXOIWMBIMU ITOJHOMOYMSIMH M BIACTBIO, IJISI TOTO
yTOOBI ILIAHMPOBATH, TOTOBUTh, HAUMHATL WM BECTH arpeccuio. HiopHOeprcKuy TpUOYHAI SICHO
MpU3HAI OCSI3aeEMYIO POJb TOCYHAPCTB M OTHEIbHBIX JHI, 3asBUB. ' IIpecTyILieHHWS IIPOTHUB
MEXKIYHAPOTHOIO IIpaBa COBEPIIAIOTCS JIOObMU, a He aOCTPAKTHBIMU KAaTerOPUSIMH, M TOJIBKO
IIyTEM HAaKa3aHWS OTIEIbHBIX JIMI[, COBEPINAIOIINX TaKWE IPECTYILIEHHs], MOILYT OBITh COOJIOIEHBI
YCTaHOBJIECHUS MEKIAYHApOIHOIO IIpaBa’. TakuMm oOpa3oM, HapyIlleHHe TOCYyJapCTBOM HOPMEI
MEXXIYHAPOTHOIO TIpaBa, 3amlpellalollell arpeccHio, MJaeT OCHOBaHHWE MIJI1 BO3HUKHOBEHUS
YIOJIOBHOM OTBETCTBEHHOCTH JIWI], WIPABIIMX PEIIAIOIIYI0 pOJbh B INIAHUPOBAHWM, IIOITOTOBKE,
Hayalle WM IpoBeleHmHm arpeccmu. CioBa " arpeccms, coBepimaeMasi T'OCYyITapCTBOM' YeETKO
yKa3bIBAIOT HA TO, UYTO TaKOe HapyIlleHHe, COBEpIIIaeMOe TOCYJapCTBOM, SBISIETCS HEOOXOIMMBIM
YCIOBHEM BO3HHUKHOBEHHUS YTOJOBHOW OTBETCTBEHHOCTH JHWIA 34 IIPECTYIIEHHWE arpeccuu. TeM He
MeHee cdepa AEHCTBUS HACTOSIIEH CTAThH OTPAHUYMBAETCS YYaCTHEM B MPECTYIUICHUM arpeccuu
IUIST 1IeJed YCTAHOBJEHUS JIMYHOM YTOJIOBHOM OTBETCTBEHHOCTH. B B®TOM CBSA3WM OHAa HE KacaeTcs
HOPMBI MEKIYHApPOJHOTO IIpaBa, 3aIlpelllaloiiel COBEpIINeHHE arpecCHu TOCYIapCTBOM.

5) IeicTBUS TOCYZAapCTBa MAIOT OCHOBAHHUS IJIs BO3HMKHOBEHMS JIMYHON OTBETCTBEHHOCTH 34
IIPECTYIIJIEHWE arpecCMy JWIINhL B TOM CJydae, €ClIM IIOBEJEHHE TOCyIapCTBa IIPENCTAaBISIET COOOM

IIEPEBOOPYKEHUS M UYTO IPEAIPUHATBHIE WM IIIard, B OCOOEHHOCTH B II€pBbIE JTHHU HAIIUCTCKOTO
peXuMa, IOajdyd HAIUCTCKOM I'epMaHMM BO3MOXKHOCTH OBICTPO CTATh BOEHHOM JEp3KaBOH. Ho
TIepeBOOpPYKEeHNEe, KaK TaKOBO€, He SBIISETCS IIPECTYITHBIM aKTOM B COOTBETCTBHHM C YcTaBoM. s
TOrO YTOOBI OHO SIBUJIOCH IPECTYILIEHWEM IPOTHUB MHpa, KaK OHO IIpeIyCMaTpPHUBAETCS CTaTheW 6
YcraBa, mOMKHO OBITH JOKa3aHOo, uTo IlaXT HpOBOAMII ®TO IIEPEBOOPYXKEHHE KaK YacTh HAIIMCTCKOTO
njaaHa JJisd BeIeHWS arpeCcCUBHBIX BOWH'. B oTHomIeHNM BTOpOro OOBHMHSIEMOTO TpmOyHam 3asBHII:
"Xorst Henur co3mail W OOYYMI T€PMAHCKHUI IIOMBOMHBIN (DIIOT, JOKA3aTeJhCTBA HE YCTAHABIMBAIOT
€ro IPUYACTHOCTH K 3aroBOpy IJISI BEIEHWS arpecCHBHBIX BOWH WM (haKTa €ro ydJacTHs B IIOATOTOBKE
W pa3BA3bIBAHUM TakKuX BOMH. OH OBII KaapoBBIM OMHIIEPOM, 3aHUMABIIUMCS HCKIIOYHTEIHLHO
TaKTHYEeCKUMH BoIpocamMu. OH He IIPUCYTCTBOBAll Ha BaXXHBIX COBEINAHUSIX, Ha KOTOPBIX
OOBSBISIINCH TUIAHBI ArPECCHUBHBIX BOMH, M HET JOKA3aTeJIbCTB TOTO, YTO OH OBLI OCBEIOMIEH
OTHOCUTEJILHO pEIIeHWN, IPUHSITBIX Ha DTHX COBEIMAHUIX'. B oTHOIlIEHUM TpPETHETO OOBUHSIEMOTO
TpubyHaa KOCHYJCS BOIIPOCA O BO3MOXKHOCTH OOYCIOBUTh WH(MOPMUPOBAHHOCTH JIMIIA 3aHUMAaeMbIM
nonoxenneM. " Her moxkasareabcTB TOoro, 4ro bopmaH 3Ham o miraHax I'wTiiepa IO IIOATOTOBKE,
Da3BS3BIBAHUIO WIJIM BEJEHUWIO arpecCMBHBIX BOWH. OH He IIPUCYTCTBOBAall HW Ha OIHOM WH3
BaXXHEWUIIINX COBEI[aHWM, TIhe [WTiiep mocaemoBaTeIbHO pa3BWBajJ CBOM IUIAHBI arpeccuu. M Hemb3s
MpejIojiaraTh, 4YTO TO MOJIOXXEHHE, KOTOPOE OH 3aHMMAall, JIaBajJ0 €My BO3MOXKHOCTH OBITh
OCBEIOMIIEHHBEIM 00 STHX INIaHAX . Tam xe, ctp. 471, 473 wm 509.
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IOCTAaTOYHO Cephe3HOE HapyIleHMe 3alpelleHMs, COIepsKalllerocs B IIyHKTe 4 cTaThu 2 YcTaBa
Opranmsanun OO0beguHeHHBIX Hanmii., B 5ToM OTHOINEHMH IJjIsI KOMIIETEHTHOTO CyId MOXKET
0Ka3aThCsd HEOOXOMUMBIM pPacCMOTPEHME MOBYX TECHO B3aMMOCBSI3aHHBIX BOIIPOCOB, a WMMEHHO,

BO- TIEPBEIX, BOIpPOCAa O TOM, SBJISIETCS JU IIOBEIESHHE TOCYHApCTBa HapyllleHHWeM IIyHKTa 4
cTaThu 2 YcTaBa M, BO- BTOPBIX, SBJISETCS JIM TaKOe IOBEIEHHE IOCTATOYHO CEPHE3HBIM
HapylIeHNEM MEXIYHAPOIHOIO 00S3aTeabCTBA, JJIS TONO YTOOBI PacCMaTPHUBATHCS B KadyeCTBE
arpeccuy, Mmarolled OCHOBAHUS IJIs BO3HUKHOBEHUS JIWYHON YrOJOBHOM OTBETCTBEHHOCTH.  YCTaB
u IIpurosop HropaOeprckoro TpuOyHajga SIBISIIOTCS OCHOBHBIMH HCTOYHHKAMH MEXKIYHAPOIHOIO
mpaBa B OOJIACTA ITMYHOM YrOJOBHON OTBETCTBEHHOCTH 34 AKThI arpecCHum.

6) Arpeccust BKIIIOYAaeT HECKONIBKO a3, IepedyrcleHHbIX B cTraThe 16. TakoBBIMU SBISIIOTCS
MIpUKa3 O COBEPIIEHWH aKTa arpecCHy U CJIENyIollee 3a DTHUM IUIAaHWPOBaHWE, IIOATOTOBKA,
HAvyallo ¥ TIPOBeJeHME BBITEKAIOIIMX M3 DTOr0 OMepamui. DTH pa3anyHble (asbl Ha MpaKTHKE
YeTKO HE OTHEIEeHbI OJHA OT HOPYroW. Y4YacTHe TOJIBKO B OTHOM ¢ha3e arpeccuyl SIBISETCS
MOCTATOYHBIM IS BO3HUKHOBEHHUS YTOJOBHOM OTBETCTBEHHOCTH.

Crarps 17

IIpecTyniieHne TeHOIIMIA

IIpecTymieHre TeHOUMIOA O3HAYAET J000€ M3 CIEAYIOIIUX NEeSHUH, COBEPIIAEMBIX C
HaMepEHHEM YHHYTOXXWTEL, ITOJHOCTBIO MM YaCTHYHO, KakKyio- Ju00 HAIlMOHAJILHYIO,
STHUYECKYIO, DPACOBYI0O WIM PEIUTHMO3HYIO TIPYIIY KaK TaKOBYIO:

a) YOHMICTBO YIIEHOB TaKOH! TPYIIIHI,

b) IpUYNHEHNE CEPbE3HBIX TEJIECHBIX ITOBPEXIEHUN MM YMCTBEHHOTO DPaCcCTPOMCTBA
YJIeHaM TaKOMW TPYIIIIHI,

c) YMBIIIIJIEHHOE CO3JaHMEe IS KaKOW- JIMOO TIPYIIIBI TaKWX >KM3HEHHBIX YCIIOBWI,
KOTOpbIe pPACCYMTAHbl HAa €€ MOJHOE MIM YaCTHYHOE (PU3MUYECKOE YHUUTOIKEHUE;

d) MephbI, pacCUYMTAHHBIE Ha TIPeSOTBpAllleHUME IEeTOPOXIEHUS B Cpele TaKou

TPYTIIIBL;
e) HACWJIBCTBEHHYIO TIepefavyy IeTell W3 OTHOW TPyHmIbl B IOPYIYIO TPYIIY.
KomMmeHnTapun
1) B mynkTe ¢) crathm 6 YcraBa HriopHGeprckoro TpuOyHalla NMPU3HABANKCH TBE DA3TUYHBIX

KaTerOpyUM IIPECTYIUIEHUHM IIPOTHUB YEIOBEYHOCTH. IlepBas KaTeropusl IPECTYILNIEHUH IIPOTUB
YEJOBEYHOCTH, CBg3aHHAs C OECYENOBEYHLIMU IeSHUSIMU, paccMaTpuBaeTcs B cTaThe 18.  Bropas
KaTeropusl IMPECTYILIEHWH IPOTHUB YeJIOBEYHOCTH, CBSI3aHHAs C IPECIEeNOBAHMEM, pacCMAaTPUBAETCS
B HACTOSIIEN CTAThE B CBETE NAJILHEMIIEr0 DPAa3BUTHUs IIPaBa, KAacalOLIEerocss TAKUX IIPECTYILICHMH,
nocie HropuOeprckoro mporecca.

2) YcraB HiopHOeprckoro TpuOyHalla OIPENEINI BTOPYIO KATETOPHUIO IIPECTYIUIEHUM IIPOTUB

YEeJIOBEYHOCTH Kak OpeCciICaIOBaHUA IIO0 IOJIUTHYCCKHMM, DpPAaCOBBIM HIIHW DPCIUTHO3HBIM MOTHBaAM C
OCJIbI0 OCYHICCTBJICHUSA WM B CBA3U C TIFOOBIM OPECTYIUICHUEM, IIOHJIC2KAaIllM IOPUCIUKIINN
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Tpubynama". HiopuGeprcxkuit TpuOyHalI IIpU3HANT HEKOTOPBHIX IIOJACYIUMbBIX BHHOBHBIMH B
COBEPIIEHUH MPECTYIJIEHNA IIPOTHUB YEIIOBEYHOCTH B CHIy TAaKOTO pOHa IIOBENEHHS M TEM CaMbIM
MMOATBEPINI IPUHIUII JUYHON OTBETCTBEHHOCTH M HaKa3aHHUs 3a TaKoe IOBEIEHHME Kak 3a
MpeCcTyIUIeHue MO0 MeXIyHapogHOMy mpaBy 115/. Bckope mocie BblHeceHHs HriopHOeprcKuM
TpUOYHAJIOM CBOEro IpHUroBopa I'eHepalbHass AccamOiless IMOATBEPAWIA, UYTO IPECTYILICHMS IIPOTHUB
YeJIOBEYHOCTH THIIA TpecienoBaHus wiau " reHouwn' 116 / mpeacTaBisiii coOOM IMPeCTYILICHUS
10 MEXIYHAapOJHOMY TpaBy, 3a COBepIIeHWE KOTOPOTO JHIla IOJJIexkaT HakazaHuio 117/
Briocnencteum I'emepanbHast AccamoOnesi, npuHsSB KOHBEHIMIO O NPERYIPEXIEHUN IPECTYIUIEHUS
reHoIMIa W HaKa3aHWW 3a Hero, CTaBIIIyI0 OCHOBOM MEKIYHAapOIHOTO COTPYIHUYECTBA,
HEOOXOIMMOr0 I M30aBIIEHHsI UYEJIOBEYECTBA OT DTOrO0 OTBPATHTEILHOIO OENCTBHS, IIpPH3HAIA,
YTO Ha MPOTSKEHWH BCEH HCTOPUU TE€HOIUI IPUHOCUI OOIBIINE IIOTEPH

yejoBevyecTBy 118/.

3) To, uro T'emepampHas AccamoOnes emre B 1946 romy mpu3Hala MCKIIOYATEILHYIO TSIXKECTb
MpecTyIIeHus] reHoumma u emne B 1948 romy paspabGoranma MeXIyHapOIHYI0O KOHBEHIIMIO O €ro
MpENyNpeXIeHN W HaKa3aHW{, OOYCIOBMIIO HEOOXOZMMOCTH BKIIFOYEHHS STOTO IIPECTYILIEHUS B
mauuein Komekc, a Takxke oonerumnao 3amauy Komwmccum.  KOHBEHIMS ITOIB3YETCS IITMPOKUM
IIPM3HAHUEM MEXIYHAPOIHOIO COOOIIECTBA M paTUGUMIMPOBAHA MOIABIISIOIINM OOJBIITHHCTBOM
rocymapcts. Kpome TOro, NOpUHIMANLI, JIeXKAIllie B OCHOBE BDTOW KOHBEHIIMM, OBIIM IIPU3HAHBI
MexaynapogabiM CymoM B KauyecTBe O0S3aTelIbHBIX IJIS IOCYIapCTB, MOaxKe €CIM OHM HE HMEIOT
CUJIy JOTOBODHBIX 00s13aTedbcTB 119/. Craths || KoOHBEHIIUM COIEPKUT OIIpeIceHHE
MIPECTYIICHUs] T€HOIMIA, CTaBIIee BAaXKHBIM IIIATOM BIIEpPEd B DPa3BUTHM IIpaBa, CBS3aHHOTO C
npeclegoBaHNEeM OIpeNeIeHHON KAaTerOphH IIPECTYINIEHMM IIPOTHUB YEJIOBEYHOCTH, NPU3HAHHOMU
Ycrasom HiopuGeprckoro tpuoOyHaina. KOHBEHIMS IAeT YETKOE OIpEeleeHME IIPECTYIIICHMS
reHOIMIa B IIJaHe HEOOXOMUMOIO HAMepeHWs M 3alpelleHHBIX nesHud. KoHBeHIMS Tak:Ke
MONTBEPKIAET B CTaThbe |, YTO TeHOUMH SBISETCS MPECTYIJIEHHEM II0 MEKIYHApOTHOMY IIpaBy,
KOTOpPO€ MOXKET COBEpHIaThLCSI B MHPHOE UM BOEHHOe BpeMs. Tem cambiM KoMmuccrms He BKIIIOYAET
TpeOOBaHUE CBS3W C MPECTYIUICHUSIMH IPOTHB MHpPa U BOEHHBIMH IIPECTYIUICHUSMH, COIepKalleecs
B YcraBe HropHOeprckoro TpuOyHajla, ITe TOBOPHIIOCH O IIPECIETOBAHUSX " C IIENBIO
OCYILIECTBJIEHHASI WM B CBS3M C JIIOOBIM IIPECTYIUIEHWEM, IOIJIEXAIINM IOpUCIuKIun TpuOyHama".
OmnpeneneHue reHoluaa, comepskaiieecs B crathe ||  KoHBeHIIMM, KOTOpPOE MOJL3YETCS OOIIUM
MpU3HAHWNEM W B IEJIOM HPU3HAETCS KaK aBTOPHUTETHOE OMpeAcieHUe DTOTO IIPECTYIUICHMUS,
BOCIIPOM3BOAUTCSI B cTraThe 17 HacTosmiero Komekca. 3910 mojoxeHne KOHBEHIIMHM Tak:Ke
BOCIIPOM3BOIUTCS B yCTaBaX MEXIYHAPONHBLIX YIOJOBHBIX CyHOB 1O ObiBIIed IOrocmaBuu u
Pyanmge. CraBinue Tparemueidl IIpeCcTYIUIEHHMS B PyaHue SICHO IIPOJEMOHCTPHPOBAIM, UYTO

115/ HiopuGeprckuii npurosop, crp. 404, 462-465, 482-485.

116/ TepmuH "reHommn' OBLI BIEPBBbIE HCIONB30BaH PadasmeMm JleMKuHOM.
CMm. R. Lemkin, Axis Rule in Occupied Europe , Carnegie Endowment for
International Peace (Washington 1944), pp. 79-95.

117/ Pesomonus 97 (I) TenepampHOM AccamOien.

118/ Pesomomus 260 A (Ill) I'enepanvHolt Accamobien;  United Nations Treaty
Series , vol. 78, p. 277.

119/ Reservations to the Convention on Genocide, Advisory Opinion, I.C.J.
Reports 1951, p. 12.
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MpecTyIJICHHe TEHOLMOA, MOake eCIM OHO COBEpINAeTCS TIaBHBIM 00pa30M Ha TEPPUTOPHUM OITHOTO
roCyJapcTBa, MOXKET HMMETh CEPhE3HBIE IOCIENCTBUS IJIs MEXKIYHAPOIHOTO MHpa M O€30IIacHOCTH,
YTO TE€M CaMBLIM TOATBEP3KIAeT YMECTHOCTh BKIIIOUEHHUS BDTOr0 IIpecTyIieHuss B HaHHBIA Komexc.

4) OmpeneneHre MPeCTYIUICHWS TeHOIMIAa, COJIepsKallleecss B CTaTbe 17, COCTOUT W3 IBYX
BaXXHBIX BJIEMEHTOB. HEOO0XOZMMOro HaMmepeHus (/MENns rea) W 3alpeleHHOTO NEeSHUS

(actus reus ). DT gBa dJIeMeHTa KOHKPETHO YIIOMSHYTHI B BBOTHOM IIPEIIIOKEHUM

cratb 17, B KOTOPOM TOBOPHUTCS, 4YTO "IIPECTYILIEHHWE TeHONMIA O3HAYaeT JII000e M3 CIEHYIOIIAX
IeSTHUM, COBEpPIIIaeMBIX C HaMepeHHeEM...". Ecnu mepBBIf BIEMEHT oOIpenelieHuss (GpUIrypupyeT B
BBOIHOM ITOJIOXKEHWM CTaThbu 17, TO BTOpPOM BIEMEHT COMEPKUTCS B IOAIYHKTaX a)-e).

5) Yro KacaeTcs IEPBOr0 DJIEMEHTa, TO OIpeIecHUEe IPECTYILNIEHWS TeHOIUIa TpPeOyeT
KOHKPETHOI'O HaMEpPEHHs, KOTOpPOE SBISETCS OTIMYUTEILHON OCOOEHHOCTHIO DTOr0 KOHKPETHOTO
MIPECTYIUICHUS] O MEXIYHApOTHOMY IIpaBy.  3amlpelleHHbIE NesSHUS, IepedYrcIcHHBIE B
MOANYHKTaX a)- €), II0 CaMOMy CBOEMY XapaKTepy SIBJISIIOTCS CO3HATEJIbHBIMU, HAMEPEHHBIMU WIIU
IIPONUKTOBAHHLEIMM BOJIEW NESHUSMH, KOTOPbIE WMHIMBHI HE MOI Obl OOBLIYHO COBEDIIUTH, HE
3Has, YTO OHM, BEPOSITHO, IIOBJEKYT 3a COOOM OIpenelIeHHbIE IOCIEICTBHS. DTO HE TaKHe
IESHHUSI, KOTOPhIE OOBIYHO MMEIOT MECTO CIIYYalHO WM JaXe B PE3YIbTATE IIPOCTOM
HeOpexXHOCTH. BMmecTe ¢ TeM oO0lee HaMepeHHE COBEPIINUTh OTHO M3 IIEPEUYMCIEHHBIX IESHUI B
COYETAaHWH C OOIIMM OCO3HAHWEM BO3MOKHBIX ITOCIEICTBHM TAKOrO0 NESHUS B OTHOIIECHUU
HETIOCPEICTBEHHON KEpPTBBI WM KepPTB INPUMEHUTEIBHO K IIPECTYIUIEHHSM TeHOLHIa He SIBISIETCS
mocTaTouHbIM.  OIpelelleHHe STOr0 IIPECTYILUIEHHS TpeOyeT 0COOO0TO HAIpaBIEHUS MBICIEN WX
KOHKPETHOTO HaMepeHMsI B OTHOIIEHHM OOIIMX IIOCIENCTBUH 3allpellleHHoro mesHus. Kaxk
VKa3bIBAE€TCS B BBOTHOM IIOJOKEHWH CTaTbh 17, JHI0 HECET OTBETCTBEHHOCTHh 3a IIPECTYILICHUE
FeHOLIWOA, TOJBKO TOINa, KOrhga OOHO M3 3alpelleHHBIX OEeSHHI COBEpPIIAeTCcI "¢ HaMepeHHeM
VHUYTOXUTh, TIOJHOCTBIO HJIM YaCTUYHO, KAaKyIO- MO0 HAIMOHAIBHYIO, STHHYECKYIO, PaCOBYIO
VI PEIUTHO3HYIO TPYIIY KaK TaKOBYIO".

6) Hamepenme Kak KBaIWQUIUPYIOMIAM TPU3HAK MNPECTYIICHUS TeHOIMIA BKIIOYAEeT DS
Ba>KHBIX ACIIEKTOB.  Bo- MepBBIX, HaMepeHWe IOJKHO 3aKII0YaThbCsd B YHHYTOXKEHWH TPYIIIBI, a
He JHIIL OTHOTO MM HECKOJIBKHUX JIHI[, KOTOphIE CIYYalHBIM OO0pa3soM NpUHAAIeXaT K TOW WU
WHOM KOHKPETHOW Tpymme. 3ampelnieHHOe AesHHE TONKHO OBITh COBEPINEHO IIPOTHB JHIA B CHIIY
€ro IPHUHAIIEXHOCTH K KOHKPETHOM TpYIIEe M B KavyeCTBe OTHOTO M3 IIOCIEIOBATENLHBIX IITATOB K
IOCTHUKEHUIO OOIIEeN NEellM YHUYTOXKEHMS DTOM Ipymmbl. VMeHHO IpHHAIIIEXXHOCTh JHIA K
MaHHOW TpyIIle, a He ero JIWYHOCTh IIPEICTAaBISeT COOOM peIIaloluil KPUTEPHUI OIpeaelIeHus
HETIOCPENCTBEHHBIX KEPTB IIPECTYIUICHUN TeHOIWIa. BDTa TPyHIla KaK TaKoBas SIBISETCS
KOHEYHBIM OOBEKTOM HIM HAMEYEHHOM XEpPTBOM TaKOTO pOJa MAacCOBOIO IIPECTYIIHOTO

moBenenust 120/. IeWcTBUS, TIPEONPUHSTHIE MPOTUB OTHCILHBIX UYJECHOB TI'DYIIIIHI,

MIPENCTABISIOT COOOM CpEeNCcTBa, MCIONL30BaHHbBIE IS MOCTHUXKEHUS KOHEUHON IIPECTYIHOHN IIeNH B
OTHOIIIEHNH JAHHOM TPYIIIHI.

120/ " I'maBHas yepTra TEHOIMAA 3aKIIOYAaeTCSI B €ro OOBEKTE.  BTO AESHHE NOJKHO OBITH
HAIIPABJIEHO HAa YHHYTOXKEHWE TPYIIBL.  [PYIIBI COCTOAT W3 WHAMBUIOB, W IIO9TOMY, CTPOTO TOBODS,
IesTHuEe TI0 €€ YHWYTOXEHHWIO JOJKHO OBITh HATIPABIEHO IIPOTHB HHIUBHUIOB. OIHAKO DTH WHIUBUIBI
BaXXHBI He PEr Se, a JUIIb KaK WICHBl TPYMIIBI, K KOTOpoW oHWM mnpwHamrexar'. Nehemiah
Robinson. The Genocide Convention: A Commentary (1960), p. 58.
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7) Bo- BTOpBIX, HaMepeHHE HOJKHO 3aKJIOYaThCs B YHHYTOXKEHHU TPYIIbl " KakK TaKOBOM',
T. €. KaK OTIENbHOTO W OTIHWYAIOIIETOCs OT APYrUX OOpa30oBaHMWs, a HEe IIHIIb KaK HEKOTOPHIX
TIOfeH JNWINh B CHJIYy WX NPUHAIIEXKHOCTH K KOHKPETHOM Tpymme. B »ToM OTHOIIIeHUH
lenepanpHast AccaMOjesi IIpPOBella pa3lWyde MEXKIY MIPEeCTYIUIEHHSIMH TeHOIUma U YOUICTBA,
oxapakTepu3oBaB B pesomonuu 96 (I) reHouwmy Kak " 0TKa3 B TPU3HAHWM IIpaBa Ha
CYIIIECTBOBAHME IIENbIX YENOBEYECKMX TPYII’ U yOMMCTBO KaK " OTKa3 B IPH3HAHUU IpaBa Ha
XKU3Hb OTHENBHBIX YeJOBEUECKHUX CYIIECTB".

8) B- TpeThuX, HaMepeHHE HOIKHO 3aKIIOYATHCS B YHUUTOXXEHMH I['pynmbl " MOJHOCTBIO WIIH
YaCTUYHO". Her HeoOXOOMMOCTH B HaMepEeHHH JOCTHXKEHUS ITOJJHOTO YHHUYTOXKEHUS TPYIIILI B
II000M yroJake Mupa. TeM He MeHee IPeCTYILIEHHE TE€HOIHUIA II0 CBOEMY XapakTepy Tpebyer
HaMepeHWsl YHUYTOXKUTH, II0 KparHerW Mepe, 3HAYMTENIbHYI0 YaCTh KOHKPETHOHW TI'PYIIIHI.

9) B- 4yeTBepTHIX, HAMepeHWE HOJKHO 3aKII0YAThCS B YHHUTOXKEHHH TPYIIILI OJHOTO M3 BHIOB,
OpeaycCMOTpeHHbIX B KOHBEHIIMM, a WMMEHHO HAIIMOHAILHOM, BOTHUYECKOM, pacOBOW WA
PEINTHO3HOM TpPyHIbl.  IIOJIMTHYECKME TPYIIbl OBLIM BKJIIOUYEHBI B OIpPEIENIeHHE IIPECIeTOBaHMA,
comepxkarieecs B YcraBe HropHOeprckoro TpuOyHajga, HO He B OIpeIeleHHE TeHOIUA,
comepxkarieecs B KOHBEHIIMM, IIOCKOIBKY B®Ta TIpyIla He ObLIa COYTEHA INOCTATOYHO CTAOWILHOM
IUIST IIeJied TIOCNIeHero M3 YKa3aHHBIX IIpecTyILIeHuH. TeM He MeHee TpecieaoBaHHUeE,
HAIIpaBJI€HHOE IIPOTUB YJIEHOB IOJIUTHYECKOM TPYHIIBI, MOXKET BCE K€ IIPEICTaBISATh COOOM
MPECTYIUICHUE TPOTHUB YEIIOBEYHOCTH COTJIACHO MOAMYyHKTY €) cTathu 18.  PacoBble m
PEINTHO3HBIE TPYIILI OXBaThIBAIOTCS YcTaBoM HropHOeprckoro TpuOyHana u KoOHBEHIHMEH.
Kpome Toro, KoHBeHIMS Tak:Ke OXBAaThIBAET HAIIMOHAILHBIE WJIM DSTHHUYECKHE rpynmbl.  CraThs
17 mpusHAeT Te 3Xe KAaTEropMH 3allMIaeMbIX rpymm, uro u Komsenmus.  Cioso “ethnical”,
ucronab3syeMoe B KomuBeHIWM, OBIIO 3aMeHeHO B cTathe 17 cmoBoM “ethnic", C TEM YTOOBI
OTPa3WTh COBPEMEHHOE AHTIIMICKOE CIOBOYIIOTPEOJEHNE, YTO HUKOMM OO0pa3oM He BIHSET Ha
CYILIECTBO JAHHOrO mojoxkenwmsa. Kpome Toro, Kommccus momarama, 4YTO JaHHAS CTaThs
OXBATBIBAET 3allpellleHHbIe NEesSHUs, KOrJa T€ COBEPIIEHLI C HEOOXOTMMBIM HaMepeHHEM IIPOTHB
YJIEHOB INIEMEHHOM TPYIIIEL.

10) Kak mpusHaeTcss B KOMMEHTApUM K CTaThe 5, TIPECTYIUIeHWs, OXBaThiBaeMble Komekcowm,
MMEIOT TaKWe MAacIITalbl, YTO 3a4YacTyl0 OHHM TPEOYIOT TOW WM HHOM BOBIEUYEHHOCTH CO CTODPOHBI
BBICOKOIIOCTABJIEHHBIX T'OCYJAapPCTBEHHBIX IOJXKHOCTHBIX JIMI[ WM BOMHCKHUX HAUYaJILHUKOB, a TaKXe
WX TOTYMHEHHBIX. Tak, B cBoeW cTaThe |V KOHBEHIUS TPSIMO MPHU3HAET, YTO IIPECTYIUICHUE
TEHOIIMIA MOXKET OBITh COBEPIIEHO OTBETCTBEHHBIMH II0 KOHCTUTYIMM IIPABUTEISIMU,
MOJKHOCTHBIMHM WIIM YaCTHRIMM JumaMu.  OmpenelieHHe IPECTYILIEHUS TE€HOLMOA OBLIO OBl
PaBHBIM 00pa30M IIPMMEHMMO B OTHONIEHWM IIOOOr0 OTOEIBHOIO JIHIAa, KOTOPOE COBEPIIIaeT OIHO
W3 3aIpellleHHbIX NesSHUM ¢ HeoOXOOuMBIM HaMmepenumeM. CrelleHb 3HAHUS HOeTajed IIaHa WA
MOJIUTUKY OCYIIECTBIECHUS MPECTYIIEHHS TeHOIMIA MOTJa Obl ObITh PAa3IMYHOM B 3aBUCHMOCTH OT
TOJIOKEHUST WCIOJHUTENS IPECTYILIEHWS B TOCYJAPCTBEHHOM HMEPApXUM WJIX B CTPYKTYpE BOEHHOTO
KOMAaHIOBaHMUS. ODTO HE O3HAYAET, YTO MNONYMHEHHBINA, KOTOPBIA (PAaKTUUYECKH OCYIIECTBISET ILIaH
WU TIOJUTUKY, HE MOXKET CUHMTAThCS OTBETCTBEHHBIM 34 NPECTYINIEHWE TIeHOIWIa IIUIIhL ITOTOMY,
YTO OH He o0lamald CTOJb K& IOJHOM WH(pOpMAaIyed B OTHOIIEHWH OOINEro ILlaHa WId
IIOJUTUKH, YTO M €ro HavyajapHuKW. OmpemelleHUe IIPECTYILIEHHsS TIeHOnuMma Tpebyer
OIIpEIEIIEHHON CTEeNeHU 3HAHUS KOHEUYHOM IENIM IIPECTYIIHOIO IIOBEIEHMs, a He 3HaHWUS KaXXJIou
YaCTHOCTH OOINEro IIaHa WIIM IIOJATHKY TeHonuua. Ilpemmojaraercst, YTO MOJYMHEHHBIA 3HAET
0 HaMEpeHMSIX CBOMX HAYaJbHMKOB, KOIJa OH IIOJy4YaeT NPUKA3bl COBEPIIHUTH 3aIlpellleHHEIE
IesTHUS TPOTHB JHUI, IPUHAMIEXKAIIUX K JaHHOW Tpymme. OH He MOXET YKIOHUTBHCS OT
OTBETCTBEHHOCTH, €CJIM OH BBINOJHSIET MPUKA3bl O COBEPIICHUH AEIHUN II0 YHHYTOXKEHHUIO KEPTB,
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BBIIEISIEMBIX B CHJIY HX IPUHAIIEKHOCTH K KOHKDETHOM TpyIIle, YTBEPKmas, UYTO OH He OBLI
IIOCBSIIIIEH BO BCE AaCIEKTHI OOIINEr0 IIaHAa WM IIOJATHKM TEeHONWIA. 3aKOH HE pas3pelnaeT
VHIABULY 3allATHUTHCS OT YrOJOBHOM OTBETCTBEHHOCTH, HIHOPHUPYS OueBHMAHOe. Tak, coImar,
KOTOPOMY IIPMKa3aHO OOBICKATH JIOMa M YOWTH TOJBKO TeX, KTO IPUHAMIEKHAT K KOHKPETHOMN
rpymie, He MOXKET He 3HaTh O HECYIIeCTBEHHOCTH JIHYHOCTH KEPTB M O CYIIECTBEHHOCTH MX
MPUHAMIEXHOCTH K HTaHHOW rpymme. OH He MOKET He 3HATh O T'YOWTENbHBIX ITOCIEICTBUIX
TaKOT'0 IIPECTYIHOIO MOBEIEeHUS IJIsSI DTOM TPYIIbl KaK TakKoBodM. TakuM oOpa3oMm, HeoOXomuMas
CTEIeHh 3HAHWS M HaMEPEHHE MOIYT OBITh BBIBEJEHBLI M3 XapaKTepa IIPMKas’a O COBEPIIEHUN
3alIpeIlleHHbIX T'YOUTEIbHBIX NEeSTHUN IIPOTHUB IHI[, HNPHUHAIIEXKAIMX K KOHKPETHOHM TpyIie, u
MODTOMY BBITENSIEMBIX B KaueCTBE HEITOCPEICTBEHHBIX 3KEPTB MACCOBOTO IIPECTYITHOTO ITOBEIEHUS.

11) 4Yro KacaeTcsi BTOPOTO DIIEMEHTA OIpEIeNeHHs TE€HOIMIa, TO B IAaHHOW CTaThe B
TOIIIYHKTAX a)- €) TIePEeUnCISIOTCS 3alpelleHHble JesHUS, KOTOpbIe couepkarcs B cTaThe |l
Koupenmmuu. Eciam B myukre 10 cratem 2 mpoekra Komekca 1954 roma mjas ompemelieHHsS
IIPUMEPHOrO0, a He HCUYEPIILIBAIOIIEr0 MEPEYHs IAEIHUM, IPEICTABISIONINX COOOM TeHOIIMII,
HMCHIOJIL3YETCS CIIOBO " BKamouas', To B craTthe 17 Kommccus pemmiaa HCIIOIb30BATh
dopmyaupoBky ctateu || KoHBeHIIMM, 4YTOOBI YKa3aTh HCUEPIILIBAIOIIMAM XapakTep IIepedyHs
3alIpeleHHbIX OesHui. KoMMCCHs Ipenodna 9TOT BBIOOD, YYMATHIBAS HEOOXOMMMOCTH
00€eCIIEYNTh COOTBETCTBHE TEKCTY, IIMHPOKO MIPU3HAHHOMY MEXIYHAPOTHBIM COOOIIIECTBOM.

12) Kak sSiICHO TIOKa3bIBAIOT IIOATOTOBUTEIbHbIE MaTepuallbl KOHBEHIIWM, YHHUYTOXKEHHUE, O
KOTOPOM HIET peYb, - HTO (UNYECKOE YHHUTOKEHHE TPYIILl (UZNIYECKUMU JTHOO
OMOJIOTUYECKUMHU CpPEICTBAMU, a He YHUUYTOXKeHHe HAIIMOHAJILHOM, S3LIKOBOM, pEIUTHO3HOMN
KYJILTYDHON WM WHOM CAMOOBITHOCTM IAaHHOWM TPYIIIEL. HanyoHanpHBIA WX PEIUTHO3HBIN
DIIEMEHT, JHUOO0 PACOBBIA WM DSTHUYECKHI BIEMEHT He IIPUHMMAIOTCS BO BHUMAaHUE B
OIlpefelIeHuH CJIoBa " YHHUYTOKEHHEe", KOTOpOe IOJKHO BOCIPHHUMATHLCS JIHIIL B €r0
MaTepHUaIbHOM CMBICIE, €ro (GM3MYECKOM WM OHOJIOTHYecKOM cMbiciae.  CIpaBemsIMBO, 4YTO
MpOeKT KoHBeHIuHM 1947 rTOma, IOATOTOBIEHHBIN I'€HEpallbHBIA CEKpETApeM, W IIPOEKT

1948 roma, moxroroBiieHHBIM CHenuajlbHBIM KOMHTETOM IIO TE€HOIIMAY, COJIEpKald IIOJI0XKEHHE O
" KyIBTYPHOM TeHOIHMIE", OXBATHIBAIOIIEM 000 IMPETHAMEPEHHOE NESHHUE, COBEPIIEHHOE C
IENIbI0 YHUUTOKEHUS S$3bIKA, pPEIUTMH WX KyJIbTYpPbl TaHHOW TPYIILI, HAIpHMEp 3ampeT
KCIOJIB30BAHUS S3bIKA NaHHOM TIDYNIBLI B €XEIHEBHBLIX CHOIIEHUSX WM B IINKOJAaxX JIKMOO
NyOIUKAIIMKA M3TaHUM Ha S3bIKE MTAHHON TPYINLl WIM YHUUYTOXKEHWE WM 3alpelleHue
KCIOJIB30BAHNS OMOJIMOTEK, My3€€B, IIKOJ, KCTOPUYECKUX IIaMSATHHUKOB, MECT DEIMIMO3HOIO
MOKJIOHEHUS WM WHBIX KYJIBTYPHBIX VUPEXIEHHN M OOBEKTOB MAHHOM TIpymmbel. BmecTre ¢ Tem
tekct KouBennuu, monarorosieHubin IlecThIM KOMHTETOM M IPHUHSTHIA ['eHepalabHOHM AccaMOJeen,
He BKIIOYaeT B ceOs KOHIEHIMIO " KYIbTYPHOIO TeHOIMma", COIepKallylocs B BTHUX IBYX
OpOeKTaX, W IIEPEUYHCISIET UL HeSTHUS, KOTOpPbIe OTHOCSITCSI K KaTeropwu " (GpH3m4ecKoro" uim
" ouosjormueckoro” reHomuma 121/. IlepBble TpU IOANYHKTAa HACTOSIIEH CTATbH

NEePEYNCIIIOT JIesSHUS " GU3mYecKoro reHomuma“, B TO BpeMs KaK IIOCIEIHHE IIBa - AeSTHHSI

" OMOJIOTUUECKOTO TeHomuaa".

121/ Tem He MeHee HEKOTOpPbIe NESHUS, YKa3aHHbBIE B HTOM IYHKTE, IIPHM HEKOTOPBIX
00CTOSITEIECTBAX MOTIM OBl IIPENCTABISITH COOOM IPECTYIJIEHHE IIPOTHB MHpa ¥ 0O€30IIaCHOCTH
YeJIOBeYeCTBa, HAIPUMeED, IWPECTYIUICHNEe IMPOTUB YEIOBEYHOCTH IO CTaThe 18, TMOANYHKTHI €) WiInl
f), wIm BOeHHBIE TPECTYIUIEHUS IO cTaThe 19, MOIIYHKT C) iv).
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13) UYro kacaeTcs MOANyHKTa @), TO (pa3a "yOWUICTBO UIEHOB TAKOW TPYNIBLI' ObLIa B3STAa W3
mognyHkTa @) cratem || KomBenmum 122/.

14) B orHoImleHurM HOANYHKTAa D) cioBa " mpuynHeHWe CEPhE3HBIX TEJIECHBIX IMOBPEXIEHWN WU
YMCTBEHHOTO PACCTPOMCTBA WJIEHAM TaKOW TPYNIbI' OBUIM B3SThI M3 mognyHkta b) crateu |
KonBeHnymu. OTOT HONINYHKT OXBATHIBAET IBa BHUIA YIIepOa, KOTOPBIA MOXKET OBITh IPUYHHEH
Iy, - TelleCHblEe IIOBPEKIEHUS, IIpealojiaraiomue (Gpu3NIYecKrue yBeUbs TOrO HIIM WHOIO poja,
W YMCTBEHHOE pPACCTPOMCTBO, KOTOpPOE CBSI3aHO C TEM WM WHBIM HapyIIeHHWEM YMCTBEHHBIX
crmocooHocTer.  TeaecHbIe TMOBPEKIEHMUS WMIM YMCTBEHHOE PAaCCTPOMCTBO, NPUYMHEHHBIE YIEeHAM
TPYNIEI, TOJKHBI WMETH CTONb CEPhE3HBIM XapakKTep, 4YTOOBI CO3JaBaTh YIPO3y €€ IMOJHOIO WU
YACTUYHOTO YHHYTOXKEHMUS.

15) B mopmyHKTe C) cioBa " YMBINUJIEHHOE CO3JaHWE JJIS KaKOW- MO0 TPYMIbl TaKUX
KU3HEHHBIX YCIOBHM, KOTODBIE DAacCYMTAaHbl HA €€ IOJHOE WIW YacTHYHOe (U3WUECKOe
YHUYTOXeHue" ObUIM B35ThI M3 mnonmyHkta C) crateu || KowBenmuwm 123/ YKa3bIBaroT,
YTO B TONIMYHKT C) CIEAyeT BKIIOYUTH jgemopranuio. KoMmuccus, OIHAKO, COWIA, YTO BDTOT
TIOAIIYHKT OXBAaThIBACT MIETOPTAIIUIO, €CIHW Ta OCYIIECTBISECTCS C HaMEPEeHWEM IIOJHOTO WK
YaCTUYHOTO YHUYTOXEHWS ITAHHOW TPYMIIBI.

16) B mommynkTe d) cmoBa " Mephl, pacCUMTAHHbIE Ha IIPEIOTBPAIllEHHME IETOPOXKIECHUS B CpEIe
TakoOW rpynnbl’ ObUTH B3IThl M3 mognyHKTa d) cratem || KouBenmum 124/. CnoBo
"Mepbl" B OTOM IONIYHKTE HCIIOJb3YyeTCS I OOO3HAYEHMS HEOOXOMUMOCTH DJIEMEHTA

122/ " Hesame "yoOmiicTBa" ( MOZUYHKT @)) IOHWpe, UYeM " IPOCTOe YOUUCTBO"; HTOT TEPMUH
TakxKe ObLI OTOOpaH IS COOTBETCTBHMSA (paHIy3CKOMY CJIOBY "meurtre”, KOTOpO€ IIOJpa3yMeBacT
ooiplliee, 4YeM “assassinat"; B HWHBIX OTHOIIECHUSX OHO BPSN JU JOMNYCKAET pa3Iddus B
TOJKOBAHUSX . Nehemiah Robinson, The Genocide Convention: A Commentary (1960),

p. 63.

123/ " TepMuH ’ yMBIILIEHHOE WCIOIB30BaH IS OOO3HAYCHWS SBHOTO HAMEDPEHUS
VHUUYTOXEHMS, T. €. MPEeIyMBIILIEHNS, CBS3aHHOTO C CO3JaHUEM OIpeIeIeHHBIX YCIOBUM >KU3HU...
HeB0o3MOXKHO 3apaHee HEPEUYMCINUTDL ' KU3HEHHBIE YCIOBHS', KOTOpPbIE OXBATHIBAIKMCHL OBl 3aIlpETOM B
cratbe |l: JIWIIb HAMEPEeHWe W BEPOSTHOCTh KOHEYHOM IIeNIM MOTYT OIPENEeNsITh B KAasKIOM
KOHKPETHOM ciy4ae (akT cOBepIlieHHWs] ( MW TIONBITKY COBEpINIeHWs) akTa reHonmma. Ciydam
TeHOIIa, KOTOpbIe MOTJIM OBl OXBATHIBATHCS TOIIMYHKTOM C), BKJIIOYAIOT, HAIpUMEp, CO3IaHUe
VCIOBUM, B KOTOPBIX TIPYIa JIIOJEeN OKa3bIBAe€TCS HA TPaHU TOJOMdA, CBEPTHIBAHHE MEITUIIMHCKOIO
00CIIy>KUBaHUS HUXKE MHHHUMAJIBHO HEOOXOIMMOIO YPOBHS, HEIpPEJOCTaBIEHUE TOCTATOYHOTO KUIIbS
W T. 1., IIPA YCIOBHUM, YTO DTH OTPAHWYEHUS HAJATalOTCS C IIENbI0 MOJHOTO MWW YaCTHUYHOIO
yanyToxkeHuss »tou rpymmel’. Nehemiah Robinson, The Genocide Convention:

A Commentary (1960), pp. 60 u 63-64.

124/ " Taxkas mMepa He HOIKHA OBITh KIIACCHYCCKOMW CTEPUIM3AIMEH:  pasleseHHe IIOJOB,
3ampeleHre BCTYILUIEHUS B OpaK W TOMY IIOMOOHOE SIBISIOTCS MepaMM, BEIYIIUMH K HEMEHBIIUM
OrpaHHMYEHUSIM M marommMu ToT Ke pesyiabpratr’. Nehemiah Robinson, The Genocide
Convention: A Commentary (1960), p. 64.
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npuHyXaeHus 125/. IlosTOMy »TO TOJOXKEHWE HE IPUMEHSIIOCh Obl B OTHOIIEHHUU
IOOPOBONIBHBIX IIPOIPAMM KOHTPOJIS HaJ DPOXKITAEMOCTBIO, IIOIIEPKMBAEMBIX TIOCYIapCTBOM B
paMKaxX COIIMAJIbHOM IIOJHUTUKH.

17) B mopmyHKTe €) cioBa " HACUJIBCTBEHHYIO TEepelavy JIeTeill W3 OJHOU TPYIIBI B JAPYTYIO
rpyomny” ObLId B3AThI M3 momnyHkTa €) crathu || KomBenmuu.  IIpwHynwTenbHast mepemaya
meTell mMella ObI 0CO0O Cepbe3HBIe ITOCIACHCTBUS IS OYOYIIEro CYIIeCTBOBAHUS TPYIIIBI Kak
TakOBOM. XOTs JaHHAas CTaThsl HE OXBAThIBAET IIepemadyy B3pPOCIBIX, TaKOro poja IIOBEIcHHE B
M3BECTHBIX OOCTOSITEIHCTBAX MOINIO OBl IIPEICTABISATH COOOM IIPECTYIUICHHWE IIPOTHUB YEIOBEYHOCTHU
10 TOAIYHKTY ) cTaThbu 18 WM BOEHHOE IIPECTYIIEHWE IO IOANYHKTY a) iv)  crartem 20.
Kpome Toro, HacuUIIbCTBEHHAs Iiepefaya YJIEeHOB TI'PYIIIbI, B YaCTHOCTH, €CIIM OHa CBsi3aHa C
pa3jIlyueHHeM YJIEHOB CEMBM, MOTJa Obl TaKXKe MPENCTABISATH COOOW TeHOIUA II0 ITOAIYHKTY C).

18) [amHas cTaThs IPSIMO YKa3bIBae€T, UTO COBEPIIEHHE IPECTYIIEHUS TeHOIUaa He Tpebyer
IOCTUXKEHHUsT KOHEYHOIO pe3ylabTaTa YHHYTOXKEHUS TIpyImbl. JlOCTATOYHO COBEpIIIEHUS IIO00r0o H3
IesTHUM, TIepeYUCIIEeHHBIX B ®TOM CTaThe, C SBHBIM HaMEPEHHEM JIOCTUIKEHUS ITOJHOTO WIIH
YACTUYHOTO YHHUYTOXKEHHUS 3alllUIIAeMON TPYIIbl KaK TaKOBOM.

19) Kowmwuccus oTMeTHIIa, YTO CyJ, KOTOPOMY TpPeOYyeTCs TPUMEHWUTh OIpeJeeHue IMPeCTYILICHUS
TeHOIIMIa, CcojepIKalleecs B HACTOSINEH CTaThe, B KOHKPETHOM ClIy4yae MOT OBI CYECTHb
HEOOXOOMMEBIM IIPHOETHYTh K HMHBIM COOTBETCTBYIOIIMM ITOJOXKEHUSIM, COHEPKAIINMCI B
KonBennuu, B KadecTBe MO0 ITOrMOBOPHOTO, MO0 OOBIYHOIO MEXKIYHAPOIHOI'O IIpaBa.

Hanmpumep, ecim BO3HHKHET BOIIPOC O TOM, MOTIO IIM IIPECTYIJICHHE TIEHOIMIA,

IIPEIYyCMOTPEHHOE B JTAaHHOM CTAaThe, OBITH COBEPIIEHO B MHUPHOE BPEMS, CyI MOI OBl HaWTH
aBTOPHUTETHBIM OTBET HA B®TOT BOIpPOC B craThe | KOHBeHIWM, MOATBEPKIAIOIIEN TaKYIO
BO3MOXKHOCTb.

20) Komwuccus TakXKe OTMEUYaeT, YTO TO OOCTOSATENbCTBO, YTO HAHHAs CTaThsl ObLIa B3sTa W3
KoHBeHIMy, HHUKOUM 00pa30M HE 3aTpardBaeT aBTOHOMHBIM XapakKTep STOTO MeXXKIYHapOmTHO-
mpaBoBoro akra. Kpome rtoro, Komwmccmst oOparjaer BHMMaHWe Ha craThio 4 manHoro Komekca,
re IpsSIMO TOBOPHUTCS, UTO B®TO " HMUKOUM 00pa30M HE BIHSIET Ha OTBETCTBEHHOCTh TOCYIApCTB IIO
MeXXIYHApOTHOMY IIpaBy'. DTO IOJOKEHWE OXBATHLIBAIO OBI OO0 BOIIPOC, KaCAIOIIMICS
OTBETCTBEHHOCTHA TOCYJapCTBa 3a TIeHOIMI, VYIOMSHyTOH B crTaThe |IX KoHBeHIINH.

Crarps 18

IIpecTynjeHusi OpPOTUB UYEJIOBEYHOCTH

IIpecTymieHre OPOTHB YEJIOBEYHOCTH O3HAYAeT JI000€ M3 CIEAYIOIINX NESHHH, KOrma
OHHU COBEPINAIOTCS CHUCTEMATHYECKM WJIM B IIMPOKMX MACINTA0aX ¥ WHCIUPUDPYIOTCS WA
HAIpaBIAIOTCS IPABUTEILCTBOM MM JIO00OM OpPraHM3alMeil WA TPYIIION:

125/ Kowmwurer 1Mo IMKBUNANNHM AWCKPUMHUHAIINK B OTHOIICHWM >KCHIIMH IPU3HAI
MIPUHYIUTENBHYI0 CTEPHIIM3AIINI0 WUIX abopThl HapylneHneM KOHBEHIMM O JIHMKBHUIAIIUA BceX (HOpM
IUCKPUMHHAIIMA B OTHOINEHWW KeHIMWH. Jokmag KomuTera IO JMKBHIAIIMM TUCKPUMUHAIIMU B
oTHonreHnM KeHmuH, Odunuansaele oT4yeThl 'eHepanabHOM AccaMOlled, CODOK cenbMasi CecCHs,
Homnomaenne N 38 (A/48/38), MyHKT 22.
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a) yOUIICTBO;
b) HuCcTpebieHue;
C) MIBITKA;

d) opaboIlleHHE;

e) TIpecaeqoBaHNe 10 MOJIUTHYECKMM, pPACOBBIM, PEIUTHO3HBIM WM BTHUYECKUM
MOTHBAM,;
f) WHCTUTYIIMOHATIN3UPOBAHHAS IUCKPUMUHALMS IO PAacOBOMY, OSTHUYECKOMY WIIH

PEIUTHO3HOMY IIpM3HAKaM, BKIIOYAIOIAs HapyIllleHHe OCHOBHBIX IIpaB M CBOOOH H
MPUBOISIIAsT K CEPhe3HOMY YINEMJIEHUWIO YaCTH HacCeJIeHUS,

o)) MPOM3BOJBbHAS JEIOPTAINS WM HPUHYIUTEILHOE IepeMelleHre HaceJIeHMUSs,

h) IIPOU3BOJBHOE 3aKIIOUYEHHUE;

i) HACUILCTBEHHOE HCYE3HOBEHME JIHIL,

) W3HACUIIOBAHMUsI, IPUHYXIECHWE K IPOCTUTYLUHA X Apyrue GOPMBI CEKCYaJIbLHOIO
HaIpyraTeiabCTBa;

k) Ipyrue OecuyelIOBeUHbIe MESHMsI, HAHOCIIINE CEephe3HbIH yIiepd (U3UUYECKON WU

NCUXWUYECKONM HENPUKOCHOBEHHOCTH, 3I0POBBIO WM YEIOBEUYECKOMY ITOCTOWHCTBY, TaKmue,
KaK HAHCCCHHEC YBe‘-H/II;I U IIPUYMHCHUEC TAXKKHNX TCICCHBIX HOBpe}K,[[eHI/II;I.

KomMmMmenTapun

1) B cratbe 18 HeKOTOphIe OeCUETOBEYHBIC MESHMS IIPU3HAIOTCS IMPECTYIICHUSMU IIPOTHUB
YeJTOBEYHOCTH.
2) OnpenenaeHne TPECTYIUIEHWH IPOTHB YEJIOBEYHOCTH, COJAEpKaIleecss B cTaThe 18, B3SITO U3

YcraBa HropuGeprckoro TpuOyHajda B €ro TOJKOBAHWM M IIPUMEHEHHHM BTHM TPHUOYHAIOM C YYETOM
HOBBIX MOMEHTOB, IIOSBHBIINXCS B MEXKIYHAPOIHOM IpaBe mocie HropHOeprckoro mporiecca.

3) BBojgHOE MOIOXKEHHE STOrO OIpPENENEHHs YCTAHABIMBAET IBa OOIIMX YCIOBHS, KOTODBIE
IOJIKHBI OBITH YIOBIETBOPEHBI IJISI TOrO, UTOOLI OMHO W3 3alpelleHHBIX IeSTHUMN
KBaITMMUIIIPOBATOCH KAK IPECTYIUIEHHE IPOTHB YEJTOBEUYHOCTH, OXBATHIBAEMOE HACTOSIIIUM
Komexcom. IlepBoe yciaoBme TpeOyeT, UYTOOBI JesSHHE ' COBEPIIAIOCh CHCTEMATHYECKH WU B
IIMPOKMX Macinrabax". DTO TEepBO€ YCIOBHE COCTOUT W3 ABYX allbTEPHATHBHBIX TPeOOBAHMII.
IlepBas ampTepHATHBAa TpeOyeT, UYTOOLI OecUYeIOBeUHBLIE MESHMS COBEPIIATINACH CHCTEMATHUYECKH,

T. €. B COOTBETCTBHH C 3apaHee IMPOAYMAHHBIMH IUIAHOM WM TOJUTHKOM.  OCYIIECTBIEHHE TaKHX
IIaHa WA TOJUTAKK MOTIO OBl IPHUBECTHM K HEOTHOKPATHOMY HIM IIOCTOSHHOMY COBEPIIIEHHUIO
OecuyeaoBeYHBIX HestHui.  OCHOBHOM CMBICH 3TOTO TPEOOBAHUS COCTOMT B TOM, UYTOOBI MCKIIIOYHTH
CIy4YaliHOe JesiHre, KOTOpOe He OBLIO COBEPIIEHO B paMKax 0ojee OOIIEero IIaHa WIIN

nmoiuTuKy.  HropHOEeprcKWil ycTaB He IpegycCMaTpHBAll TakKoro TpeboBaHHS. TeM He MeHee IpH
PACCMOTpPEHHMH TOTO, SIBISINCH JIM OecUYelIOBeUYHbIe MESHUS NPECTYIIECHUSIMH IIPOTHUB
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YeJIOBEYHOCTH, HIopHOEeprcKuil TpHOyHAl MHOMYEPKHYIJ, YTO TaKHe OesSHUS OBIIM COBEPIIEHLI B
paMKax IIOJIUTUKU Teppopa M OBLIM "BO MHOTHMX CJIy4YasiX... OPTraHM30BAaHHLIMU U
cucreMatuueckumu” 126 /.

4) Bropass anpTepHaTHBa TpeOyeT, 4YTOOBI OECUESTOBEYHBLIE IESHHUS COBEPIIANNCh B IIMPOKHX
MacmTabax, oO3Hadas, 4YTO TaKue AesSHHS HaIpaBIeHbl HPOTUB MHOTOYHCIEHHBIX JKEpTB.  DTO
TpebOBaHUE HCKIIOYAEeT €IMHHUYHOE OeCUellOBEUYHOE MesHUE, COBEPIINEHHOE JHIIOM, IeHCTBOBABIINM
II0 CBOEY WHMIMATHUBE M HAIPAaBIECHHOE IIPOTHUB ONHOM >KepTBhl. M ®TO BTOpoe TpeboBaHUE
TakXe He IpeaycMaTpuBaiock B HropHOeprckoMm ycraBe. TeM He MeHee IPH pPacCMOTPEHHUU
TOro, He SBISIOTCS M OecUYeJIOBEUYHEIE NESHMS TMPECTYIUICHUSIMH IIPOTHB YeJIOBEUYHOCTH,
HiopuGeprckuii TpuOyHAall majee IOMYEPKHYJN, UYTO IOJUTHKA Teppopa " HECOMHEHHO IIPOBOIMIACH
B IIUPOKWX MaciuTadax" 127 /. B TexcTe, mpWHATOM B HEPBOM YTEHHWH, WCIIOJIb30BAJICSI
TepMUH " MaccoBbIe MacIITabbl', YTOOBI 00O3HAYNTL TPeOOBAHHE MHOTOYHCIECHHOCTH KEPTB.

B HacrodIeM TeKCTe ®TOT TEPMHUH OBLI 3aMeHEH TEPMHUHOM " IIMPOKME MacInTabbl', KOTODPBIA
SIBIISIETCS ITOCTATOYHO OOIIMM, OXBaThIBas pa3lIMYHbIE CHUTYAllMH, IIPEIIIOJIATAOIIINe
MHOTOYHCIIEHHOCTh 3KEPTB, HAIPUMED, B pPE3yabTaTe COBOKYIHBIX ITOCIEICTBHH psIa
0ECUYETOBEYHBIX HESHAN WM E€IWHHUYHBIX ITOCACHCTBUM OTHOIO OECUYETIOBEYHOTO [IeSTHIS
Ype3BBIYaMHBIX Macirra®oB.  IlepBoe yCIIOBME M3IIOKEHO B BHIE IBYX albT€PHATHBHBIX
TpeboBaHuil. Takum o6pa3oM, JesSHHE MOXKET IIPEICTABISATH COOOM IIPECTYIICHHUE IIPOTUB
YEIIOBEYHOCTH, €CJIM BBIIOJIHEHO JI000€ M3 BTHX YCIOBHH.

5) Bropoe ycioBue TpebyeT, 4YTOOBI HesHHE " MHCIMPHUPOBAIOCH WM HAIIPaBISIOCH
MIPaBUTEIBCTBOM HJIX JIIO0ON OpraHM3allded WIIM TPYIIION". Takoe HeoO0XOOWMOEe HWHCIHPHUPOBAHUE
VI HaIpaBlIeHWE NeSHUS MOKET HCXOIUTh OT IIPABUTENbCTBA WX OPTaHM3AIIUN WIIH

rpynnsr 128/. DTa albTepHATHBA IIPU3BaHA MCKIIOYUTH TaKyI0 CHTYaIlMi0, KOrma

0ecUyeI0BEYHOE IESHHE COBEPIIAETCS JIHMIOM, IEHCTBYIOIIMM II0 CBOEH WHHMIIMATHBE, COTIACHO
CBOEMY MPECTYIHOMY ILIaHY, B OTCYTCTBHE KAaKOTO- JIMOO IIOOIIPEHMS HIM PYKOBOACTBA KaK CO
CTOPOHBI TIPABHTEIBCTBA, TaK M CO CTOPOHBI TPYNIBI WM OpraHu3anuy. EIWHWYHOE MPECTYITHOE
IOBeIeHNEe TAaKOr0 POJa CO CTOPOHBI OJHOIO JHUIA He OBLIO OBl IPECTYILIEHHEM IIPOTHUB
YeIoBeYHOCTH.  JIeHCTBYS B OAMHOYKY, OBLIO OBl KpaWHe CJIOXKHO COBEPIIUTh OECUYEIOBEYHBIE
IesHWS, TIpeIyCMOTpeHHbIe B cTaThe 18. Ecimm Xe mesHHe HHCIMPHUPYETCS MIIM HAIPaBISETCH
IIPaBUTEILCTBOM MM JIIO00M OpraHM3allMedl WM TPYIIION, KOTOpass MOXKET OBIThH CBSI3aHA C
IIPaBUTEIBCTBOM HJIXM HE CBsA3aHA C HHM, TO 5TO OOYCIOBIMBAET €r0 OTPOMHBIE MACIITAOBI U

126/ HiopuGeprckuii mpurosop, crp. 404.

127/ HiopuGeprckuii mpurosop, crp. 404.

128/ HiopubOeprckuil TpUOYHAN INPU3HAN IIPECTYIHBIMA HECKOJBKO OPTaHW3aIllWi, CO3MAHHBIX C
IeJIbI0 COBEPIIEHUS MPECTYILUIEHUH IIPOTUB MHpPA, BOEHHBIX IPECTYIICHHN WA IPECTYILUIEHWH IIPOTUB
YeJIOBEUHOCTH, WM HCIONB30BABIINXCA B CBS3M C COBEPIIEHHMEM TaKUX IpeCcTyIieHWi. B YcraBe u
IIpurosope HiopHGeprckoro TpuOyHalla NpH3HABAJIACh BO3MOKHOCTH YTOJIOBHOM OTBETCTBEHHOCTH 34
MIPUHALIEKHOCTh K TaKOW IIPECTyIIHON opranu3amumu. HiopaOeprckuii crateu 9 m 10; a Takxke
HropubGeprckuii mpurosop, crp. 404, Kax ykaspiBaeTcs B cTaThe 2, HacTogmmi Komekc He
MpeaycMaTpUBAeT KaKOM- JU00 KOJIJIEKTUBHOM YrOJOBHOM OTBETCTBEHHOCTH IOIOOHOIO poOja.
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IeNaeT ero IPecTyILIEeHHeM IIPOTHB YEeJOBEYHOCTH, BMEHSIEMBIM B BHHY Y4aCTHBIM JIHIAM WK
IIPENCTABUTENSIM TocymapcTtBa 129/.

6) OrmpeneneHre MPECTYINICHUN TPOTHB YEIIOBEYHOCTH, CONepKaIeecss B HACTOSIIEH CTaThbe,

B oTyimure OT YcTaBa HiopHOGepcKoro TpuOyHalla He TpEeIycMaTPUBAeT TOTO TPeOOBaHUS, YTOOBI
IesTHUE COBEPINajoCch BO BPEeMS BOWHBI WIW B CBSI3W C IPECTYIUICHUSIMH IIPOTUB MHUpa WA
BOGHHBIMM TPECTYIUICHUSIMU. B TOCIHEAYIOINIMX IPAaBOBBIX aKTaX, HE TMPeIyCMaTPUBABIINX DTOTO
TpeboBaHus, ObLIa MPHU3HAHA ABTOHOMHOCTH IIPECTYIUIEHH! NPOTHUB dYelloBeYHOCTH. Kak
yKa3bIBaJOCh B KOMMEHTapum K crathe 17, B KOHBEHIWM O TreHOIUIE HE WMEeTCs KaKoro- JIn6o
TpeOOBaHUs IOJXOOHOTO pOfia B OTHOIIEHWM BTOPOM KAaTETOPHH IIPECTYIIEHUN IIPOTUB
YEJJOBEYHOCTU. TOYHO TaK 3Ke OINpeJesieHUs MEePBON KATErOPUM TPECTYIUIEHUN IIPOTUB
YeJIOBEYHOCTH, COJMep3KaIlliecss B IIPAaBOBBIX aKTaX, MPHHATHIX Iocie HropHOGeprckoro mpoiiecca, a
nMeHHO 3akoHe N0 10 KOHTpOIIBHOrO coBeTa, IIPUHSTOM BCKOpE IIOCIE BepIMHCKOro IpOTOKO]A,
a TakKXe, B IIOCIAeTHEE BpeMs, B yCTaBaX MEXIYHAPOTHBIX YTOJOBHBIX TPHUOYHAJIOB TIO OBIBIIIEH
IOrocmaBuu (crathst 5) w Pyampme (crathst 3), He NpeaycCMaTPUBAIOT KaKOTO- MO0 TpeOOBaHUS
CYIIIECTBEHHON CBSI3W C JPYTUMHU TPECTYIUIEHUSIMU, KAaCAIOIIUMUCS COCTOSTHUST BowHbI 130/.
OTCyTCTBUE KaKOTO- IMOO YCIOBUS HAIWYUS MEXKIYHAPOITHOTO BOOPYKEHHOTO KOH(DIWUKTA B
Ka4yeCcTBE HEOOXOIUMOI0 OOCTOSITENBCTBA IPECTYILIEHWHM IIPOTHB YEJIOBEYHOCTH OBLIO ITOATBEDPIKIEHO
u Tpubynamom mo IOrocmaBum: " B HacTosilliee BpeMsl YCTaHOBMJIACh HOPMa OOBIYHOTO
MeXXIyHAapOIHOIO IIpaBa - IIPECTYIIEHUS IIPOTHB YEJIOBEYHOCTH He TPEOYIOT CBSI3H C
MEXKyHaPOJIHBIM BOOPYXKEHHbIM KoHGuKTOM" 131 /.

7) Yro KacaeTcs 3amlpellleHHBbIX NEsSHHUI, IIePeYMCIeHHBIX B CTaThe 18, TO IepBoe IOmOOHOE
IEesTHUE TIPEICTABIsSeT COOOM yOMICTBO, YKAa3aHHOE B IIOAMYHKTE a). Yo6uiictso - 3TO
MPeCTYIJICHWE, SCHO IIOHMMAaeMOe M YETKO OIIpelelIeHHOe BO BHYTPEHHEM IIpaBe JIFO0OI0
rocygapcTBa. DTO 3alpelleHHOe aesHue He TPeOyeT MOTOMHUTENbHBIX ITOSICHEHWM.  YOUHCTBO
bUTypHUpOBallO B YKCIE IPECTYIUIEHUM IIPOTUB YEIOBEYHOCTH B YcTaBe HiopHOeprckoro TpuOyHalla
(myHKT ¢) cratem 6), B 3akoHe N° 10 KomTpombHoro cosera (IyHKT C) cTaThu ), ycraBax
MEXKJyHAPOJHBIX YTOJOBHBIX cymoB mo ObiBimed IOrocmaBum (craths 5) w Pyanme (crathst 3), a
takke B HropubGeprckux mnpuununax (mpuuamun VI) u mpoekte komekca 1954 roma (myskr 11
CTaThu 2).

8) BTopoe 3ampernieHHOe nesiHUME, YKa3aHHOe B TWonmyHKTe D), -  uctpebmenme. IlepBbie aBe
KaTerOpyM 3alIpEleHHBIX IEeSHWH IPEICTABISIOT COOOM pas3jddyHbIe, XOTSI M TECHO CBS3aHHBIE IPYT
C OpYroM BMOBLI MIPECTYIHOrO IIOBENEHMS, 3aKIIOYAIOIEerocss B IMIIEHHM >XU3HK HU B YeM He
IIOBUHHBIX Jomeri. McrpebieHre - 9TO IPECTYIJIEHHE, KOTOPOE B CHILY CBOETO XapakTepa

129/ Cwm. Ilpurosop HropubGeprckoro TpuOyHajla B OTHOIIeHMH IoucynuMbix IllTperixepa u
¢onu llupaxa, HropubGeprckuit npurosop, crp. 462 u 482.

130/ Cwm. gokiax I'emepaTbHOTO ceKpeTaps, NpPEICTABICHHBIN BO WCIIONHEHWE IIYHKTAa 5
pesomortun 955 (1994) Cosera besomacHocTH, mokymeHnT S/1995/134, oyarkT 5. CM. Takxke
Morris u Scharf, An Insider's Guide to the International Criminal Tribunal for
the Former Yugoslavia , p. 81.

131/ The Prosecutor v. Dusko Tadic, Decision of the Appeals Chamber on the
Defence Motion for Interlocutory Appeal on Jurisdiction, p. 73.
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HalpaBjJeHO TMPOTHUB TPYMIbl nui. KpoMme TOro, [esHWe, COBEPIIEHHOE IJIS OCYIIECTBICHUS
MIPECTYIIEHUS] UCTPEONIEHUS, COMEPKUT DIEMEHT MAacCOBOIO YHHYTOXKEHHUS, KOTODPBIA HE TpeOyeTcs
IJIsT yOWUWCTBA. B ®TOHM CBSI3M HUCTPEONEHWE TECHO CBSI3AHO C TIPECTYILUIEHWEM TEHOIMIA B TOM
CMBICJIE, YTO 00a IPECTYIIEHUs HAMpaBIEHbI NIPOTHUB OOJIBIIIOTO uuciaa XepTB.  OmHAKO
MIPECTYIIEHHE HCTpebIeHus OymeT KacaThCs CUTYalMH, OTIMYHBIX OT CHUTYAllMM, OXBAThIBAEMBIX
MPECTYIIEHWEM TeHomuma. VIcTpeOlleHWe OXBaThIBA€T CUTYAllMH, B KOTOPBIX YHHUYTOIXKAETCS
IpyIia IfOJel, He CBSI3aHHBIX KaKOU- MO0 OOmIHOCThIO. OHO TakyKe OXBAThIBAET CHUTYalldH, B
KOTODBIX YOMBAIOT HEKOTOPBIX YJEHOB NAHHON TPYIIbI, OCTABISIS 3KHTh OCTAJIbHBIX.
Hctpebienre Ha3BaHO B YWCJIEe TPECTYIUIEHWM TPOTHUB YeNOBEYHOCTH B YcTaBe HropHOeprckoro
TpubyHana (IOyHKT C) crathu 6), B 3akoHe N° 10 KonTpombHOro coBera (IyHKT C) CTaTbU

), ycTaBaX MEKJYHapOJHBIX YTOJNIOBHBIX TPUOYHaJoB mo ObiBiierr IOrocmaBuum (crathsi 5) u
Pyanme (crates 3), a Takxke B HropuGeprckux mnpuunummnax (mpuaumn VI) u mpoekte Komekca
1954 roma (myHKT 11 craThm 2).

9) TpeThe 3ampellieHHOE JesHWE, TIEePEeYNUCISHHOe B TONIMYHKTE C), -  MTBITKH.  ITO
3ampelleHHoe JesTHUe OompeneacHo B KOHBEHIMHM NPOTHUB IIBITOK M JIPYTHUX JKECTOKHUX,
0eCUeJIOBEYHBIX WIJIM YHUXKAIOIIUX JOCTOMHCTBO BHUIOB OOpaiieHuss W HakazaHus ( MyHKT 1
crathu 1) 132 /. B camoMm gene, ompemeneHune, cojepxkaiieecss B KOHBEHIIMM HPOTHB
MIBITOK, OTrpaHWYMBaeT cdepy aercTBUS dToN KOHBEHIIMH JAeSTHUSMU, COBEPIIEHHBIMU B
obHUIIMATFHOM KAYeCTBE WM IPH IIONMYCTUTENhCTBE OMHMIMAIBHBIX IHil. OmHAKO B IIYHKTE 2
cTaThbl 1 yKa3bIBA€TCH, UTO TEPMUH " IBITKA" MOXKET HMMETh 0OOllee IIMPOKOE IIPHUMEHEHHE IIO
IPYTUM MEXIYHAPOTHBEIM IIOTOBOpaM. B ITaHHOM KOHTEKCTE B®TO NPUMEHHMO K IPECTYILIEHUSIM
MIPOTUB YEIIOBEYHOCTH, COBEPIIIEHHBIM HE IPaBUTEIHCTBAMM, a OpraHU3alUsIMU WM TPYIIIaMH.
st 1meiedl HACTOSIIETO KOIEKCa aKThl IBITOK OXBATHIBAIOTCS B TOM ClIyyae, €CIIM OHH
COBEPIIIAIOTCS CHCTEMATUYECKHA HIM B MAacCOBOM MacINTade IIOO0BIM IIPaBUTEILCTBOM,
OpraHm3anyesd Wiad Ipynmod.  IIBITKM OBLIM BKJIIOYEHBI B KA4YECTBE IIPECTYIUIEHWM IIPOTHUB
yesoBe4HOCTH B 3aKOH N 10 KontpombHOro coBera (myHKT c) crateu II) w ycraBsl
MeXKIyHAapOIHBIX YIOMOBHBIX TpHOyHasoB 1o ObIBiert FOrocmaBum (crathss 5) um Pyanme
(cratps 3).

132/ Cratest 1 KOHBEHIIMH CONEPKUT CIENYIOIee OIpelelleHHeE:

1. Ins menent Hacrosinern KoHBEHIIMM oOIpefelleHHe " IMbITKA' O3HAYaeT Jr000e
NEeNCTBUE, KOTOPBIM KaKOMY- JIMOO IHIYy YMBIIUIEHHO IPUYMWHSIETCS CUIbHAs OO0Jb WA
crpajganue, GU3NYECKOe WM HPABCTBEHHOE, YTOOBI IIOJYYUTh OT HErO WIIM OT TPETHETO
INIla CBeNeHWS WM IPU3HAHWS, HaKa3aTh €ro 3a JSHCTBHE, KOTOPOE COBEPIIHIIO OHO
WIA TPeThbe JWII0 WIW B COBEPIICHMHM KOTOPOTO OHO IIOMO3pEBAeTCs, a TaKKe 3aIyraTh
WUIM TIPUHYIWATh €ro WJIM TPEThe JIHUI0, WIM MO J00W IpUYMHE, OCHOBAHHOM HAa
IUCKPUMUHAIIMU JIIO00T0 XapakTepa, KOIWa Takas OOJb WX CTpajaHWe MPUIHHSIOTCS
TOCYIapCTBEHHBIM HOJIXKHOCTHBIM JIUIIOM WJIW WHBIM JIMIIOM, BBICTYIIAIOIINM B
odbunmaTbHOM KaveCTBe, WM II0 WX IOJICTPEKAaTEIbCTBY WJIM C UX BelOMa WA
MOJIYAJIMBOTO COIJIacus. B ®To ompejeleHMe He BKIIIOYAOTCS OOJb WX CTpagaHUs,
KOTOpbIE BO3HHWKAIOT IIUIIIhF B PE3yjbTaTe 3aKOHHBIX CAHKIIMN, HEOTISIUMBI OT BDTHUX
CAaHKIIMYA WJM BbI3BIBAIOTCI WMH CJIy4amrHO.

2. DTa cTaThsd HE HAHOCHUT yIIepOa KaKoMy- JU00 MEXIAYHAPOIHOMY IOTOBODY

WJIM KaKoMy- Ju0O0 HAIlMOHAJLHOMY 3aKOHOIATENILCTBY, KOTOPOE COIEPKUT HIA MOXKET
Coep>KaTh IOJIOXKEHHUsS O OoJiee IIMPOKOM INPUMEHEHUH.
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10) B cootBercTBUU ¢ moAmyHKTOM () deTBepTOe 3alpeIleHHOe JesSHUE MPENCTaBIsIeT COOOM
mopaborenue.  IlopaGollieHne O3HAYaeT YCTAHOBICHWE WU ITOAJNEp>KaHWE B OTHOIICHWM JIHI]
COCTOSIHHSI pabCTBa, IIOMHEBOJILHOI'O COCTOSIHHS WM IIPUHYTUTEIBHOIO TPyda B HapyIIeHHUE IIPOYHO
YCTAHOBUBIIIMXCS W IIMPOKO IPW3HAHHBIX CTAHIAPTOB MEXKIYHAPONHOTO IIpaBa, TaKWX, Kak
Kousennust o paberBe 1926 roma ( pabGcTBO); IomoaHUTeNbHAS KOHBEHIMS OO0 YIpa3THEHUU
pabcTBa, pPaOOTOPrOBIM W HHCTUTYTOB M OOBIYAEB, CXOMHBIX ¢ paGcTBOM ( paGCTBO M
TIOTHEBOJIBHOE COCTOSTHUE); MexXIyHapOOHBIM ITAKT O TPakKTAaHCKMX U MOJIUTHYECKHX IIpaBax
(pabCTBO W TOTHEBOJBHOE COCTOSHHE); a takke Kompenmusa N 29 1957 roma, IpuHSTas
leHepanbHOW KOHMEpeHIMEN MeXXIyHapOIHON OpraHu3aluu Tpyjga ( IPUHYIUTEILHBIN TPYI).
ITopaGolieHne ObUIO BKIIOYEHO B YHUCIO IPECTYILUIEHWH IMPOTUB YeJoBeyHOCTH B HiopHOeprckui
yctaB (myHKT C) cTtathu 6), 3akoH N° 10 KontpompHOoro coBera (TnIyHKT C) crathu ll),

ycTaBax MEXIYHAPOITHBIX YTOJIOBHBIX TpuOyHaloB 1o ObiBieir FOrocmaBum (crathss 5) u Pyanme
(cratpst 3), a Takxke B HropuGeprckme npuaHnommbel (mpuHumn VI) um mpoekt komekca 1954 ropa
(myskT 11 craTteu 2).

11) [IlsToe 3ampelleHHOE MEsSHME 3aKJII0YaeTCS B COOTBETCTBHHU C IOIIYHKTOM €) B
MIPECIIEOBAHUN II0 IMOJMTUYECKHUM, pPACOBLIM, PEIMIMO3HBLIM WIM STHUYECKMM MOTHBAM.
BecuenmoBeuHoe messHHE IPECIENOBAHMS IIPH BCEX €r0 PasHOOOpPa3HBIX (GopMax BCErTa HMEET
CIEeNyIOIIUI BJIEMEHT - OTKa3 B IIpaBaX YellOBEKa M OCHOBHBIX CBOOOIAX, KOTOPBIMH 6€3 KaKOTo
Obl TO HM OBUIO pa3iIuyus O0JaTaeT KaXKIbIM YElIOBEK, KaK 3TO IPU3HAHO B YcCTaBe
Opraamsanuu OO6benmHeHHbIX Hamumit (cratem 1 w 55) w MeXnyHapomgHOM TaKTe O TPakKIaHCKUX
U TONUTHYECKUX IpaBax ( CTaThst 2). Hacrosmmee 1mogoXeHHe IPUMEHSIIOCh ObI B OTHOIIEHUH
aKTOB IIPECIEeIOBaHMS, HE HMMEIOIIUX BJIeMEHTa KOHKPETHOIO HaMepeHHs, HeOOXOTUMOI0 s
MIPECTYIIEHUM TeHOoL|ma corjacHo cratke 17.  IIpeciemoBaHpe 110 IOJMUTHYECKHM, PACOBBIM HIIHK
PEIUTHO3HBEIM MOTHBAM OBLIO KBadWGUIMPOBAHO KAaK IIPECTYILIEHHE IIPOTHUB YEIOBEYHOCTH B
Hropubeprckom ycraBe (ImyHKT C) crathu 6), B 3akoHe N 10 KouTpoabHOro cosera ( IIYHKT C)
cratem ), B yCTaBax MeXIYHAapOSHBLIX YIOJOBHBLIX TpPHUOYHAJIOB IO ObIBIIEN IOrocmasum
(cratbst 5) w Pyanme (crates 3), a Takxke B HriopuGeprckux mpunnmnax (mpuHuwn VI) u
mpoekTe Komekca 1954 roma (myHKT 11 craTem 2).

12) B mopnynkTe f) yKkasaHO IIecToe 3alpellleHHOE JiesTHUE - WHCTUTYIIMAHAIM3UPOBAHHAS
IUCKPUMUHAIINS II0 pacoOBOMY, 3STHHYECKOMY MM DPEIUTHO3HOMY IMpPHU3HAKAM, BKITIOYAOIIAS
HapylIeHWe OCHOBHBLIX IIPaB M CBOOON M TPHUBOIAIIAS K CEPHLE3HOMY VIIEMIECHHIO YaCTU
HacejeHust. Ilsgrass W IecTass KaTerOPMH 3alpeleHHBIX NESHUN IIPENCTABISIOT COOOM pasindYHbBIE
M IIpA 3TOM TECHO CBS3aHHBIC IPYr C JIPYrOM BHIbI IIPECTYIHOI'O IIOBEIECHMS, COIIPSSKEHHOIO C
OTKAa30M IJIIOASM B IIpaBax dYelIOBEKA M OCHOBHBIX CBOOOJAX HA OCHOBAHWM KaKMX- JIH0O
HETONMYCTUMBIX ITUCKPUMHUHAIIMOHHBIX KpHUTepHeB.  XOTS 3ampelleHHble OesTHUS 00enX KaTeropui
IOJIKHBEI COBEPINATHCS CHCTEMATHYECKA WM B IMMPOKMX MaciuTabax IJjsl TOro, 4YTOOBI OHH
KBaINGUINPOBAINCE B KauyeCcTBe IIPECTYIJIEHUS IIPOTUB YEJIOBEYHOCTH B COOTBETCTBUM C ITaHHOU
CTaTheH, IIecTass KaTeropusl 3alpelleHHBIX IeSHWI najiee TpeOyeT, dYTOOBI MMCKPUMMHAIIMOHHBIN
IUIaH WIX IOJATHKA OBLIM WHCTUTYIMOHAIW3UPOBAHBI, HAIpUMEp, NPUHATHEM psma
3aKOHOJATEIBHBIX MEp, OTKa3bIBAIOIIMX JIWIAaM, NPWHAIIEXKAIIUM K KaKOW- MO0 pPacoBOH,
STHAYECKON WM DPEJIUTMO3HOW TpYIIle, B MX IIpaBaX dYellOBeKa WM CBOOOmAX.  3alpelleHHOoe
IessHUe, OXBaThIBAEMOE HACTOSIIMM IIOANYHKTOM, COCTOHUT M3 TpeX 3JIEeMEHTOB, KaKOBBIMU
SBIISSIOTCS.  TUCKPUMHMHAIIMOHHBLIM aKT, COBEPIICHHBINM MNPOTUB JIHUI B CUJIYy KX HPHHAIICKHOCTH K
pacoBoO¥, STHUYECKON WM PEIUTHO3HOM TpYIIeE, KOTOPBIA TPEOYET OMNpENeNIeHHOM CTEIeHU
aKTHBHOTO YYacCTHsI, OTKa3 B WX IIpaBax YeJIOBEKa M OCHOBHBIX CBOOOIAX, KOTOPBIA TpeOyeT
JIIOCTATOYHO CEPbEe3HOM IUCKPHMHHAIIMKM, a4 TaKsKe BBI3BAHHOE DTHM CEphe3HOE VIIEeMIICHHE JIHII,
MpUHAMIEXKAINX K TPYIIe, IPENCcTaBISIONIER COOOM OIpemeleHHYIO 4acTh HaceleHus. Ilo cytu
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Iejla, BTO IPECTYIUICHHE amapTerma Ion Oojee oO0muM HasBanmem 133/.

133/ Crates ||l MexayHapogHOM KOHBEHIIMHK O IIPECEYEHHUM IIPECTYILJICHUS alapTeuma u
HAaKa3aHWU 3a HETO OIpeNeNseT DTO IPECTYIUICHHE CIEIYIOIINM 00pa30oM:

Ims menent Hacrosmien KoHBeHIIMM TepMUH " IIpecTyIJIeHWe amaprerja’, KOTOPBIN
BKJIIOYAET CXOOHYI0O C HUM MOJUTHUKY W TPAKTHUKy pPacOBOM ceTrperaliid W ITUCKPUMUHAIUH B TOM
BUIE, B KaKOM OHH NPAaKTUKYIOTCS B IOXKHOW 4YacTH AdprKU, O3HAYaeT CJIETyIOIIre
OecuyeIOBEYHbIE aKThI, COBEpPIIIAeMbIE C IIEJIbI0 YCTAHOBJIEHHS W IOMAJIEpPXKAaHUS TOCIOACTBA OIHOM
pacoBOM TpYyHIbl JIOJEXd Hajd KaKOH- JMOO IPYyroM pPAacoBOM TPYIIION JIOIEN U ee
CHCTEMATUYECKOTO YTHETCHUS:

a) JIAIIEHVE YlleHa WM YJIEHOB pPACOBOM TPYINILI MIM TPYII IIpaBa Ha KU3HL U
CBOOONY IJIMYHOCTH:

i) IyTeM YyOHWHCTBA YJIEHOB PAacOBOM TPYIIIbl WM TPYIIII,

i) NyTeM TMpPUYUHEHUS 4YJE€HAM DACOBOM TPYMIbI WUIM TPYII CEPhE3HBIX TEIECHBIX
TMOBPEKIEHUM WM YMCTBEHHOI'O PACCTPOMCTBA WM IOCSTATENCTBA Ha HUX
CcBOOOIY WU JIOCTOMHCTBO B pEe3ylbTaTe NPUMEHEHWS K HUM IBITOK WIIH
JKECTOKHMX, OeCUeIOBEYHBIX WM YHHUKAIOIIUX JTOCTOMHCTBO OOpAIEHUS U
HaKa3aHUS,

iii) IyTeM IIPOM3BOJBHOIO apecTa M HE3aKOHHOIO COMEPKAaHUS B TIOPbMax YIEHOB
PacoBOM TPYIILI WX TPYIIII;

b) YMBIIILIEHHOE CO3JAaHHWE JJIS DPACOBOM TPYINBI WM TPYIIN TAKUX >KU3HEHHBIX
VCIIOBUM, KOTOpBIE PACCYMTAHbl Ha €€ WM WX IIOJHOE WU YacTUYHOE (DU3UUECKOoe
VHUUYTOXKEHHUE,;

c) JIOObIE MEPBhI 3aKOHOJATELHOTO XapakKTepa W JpPYyTHe MeEpPhl, pacCYUTAHHBIE Ha TO,

YTOOBI BOCIIPEISTCTBOBATHL YYACTHIO DPACOBOM TPYIILI WMIM TPYII B IOJATAYECKON, COIMAIBHO-
SKOHOMUYECKON W KYIbTYPHON >XW3HM CTPAaHBI, ¥ YMBIIIJIEHHOE CO3MaHMe YCIOBUH,
MIPETSITCTBYIOMINX IIOJIHOMY Pa3BUTHIO TAKOW TPYIIbl WKW TAKUX TPYINI, B YACTHOCTH ITyTEM
JIUIIEHUST YIEHOB DPACOBOM TPYIIIBI WIIM T'PYII OCHOBHBIX IIPaB YeJOBEKA W CBOOOM, BKIIOYAst
IIpaBO Ha TPYH, IIpaBO Ha CO3JaHMe IPU3HAHHBIX IPOdCOI030B, IMIPaBO Ha OOpa30BaHHUE, IIPABO
IIOKUIATh CBOIO CTPAaHy M BO3BpAIAThCS B Hee, IIPaBO Ha TPaXJaHCTBO, IIPAaBO Ha CBOOOIY
MePENBUKEHUST ¥ BBIOOpPA MECTOXKUTEILCTBA, IIPaBO Ha CBOOOLY YOEXIEeHHH M CBOOOITHOE
BBIpAXKEHWE WX M IIPaBO Ha CBOOOIY MHUPHBIX COOpPaHMA W aCCOIMAIAI;

d) I00ble MEphl, B TOM YHCIE 3aKOHOJATEIHLHOIO XapakTepa, HalpaBJIeHHbBIE Ha
pasjelleHre HaceleHWs II0 PAacOBOMY IIPH3HAKY ITOCPEICTBOM CO3MAHHUS H30IMPOBAHHBIX
pe3epBaldii W TETTO IJIS YJIEHOB DACOBOM TIPYIILI WIIM TPYINI, 3alpellleHre CMENIaHHbIX OpaKoB
MEXIy YJeHAMH PAa3JIMYHBIX PACOBBIX TPYIII, SKCIPOIPHANUNA 3€MEILHON COOCTBEHHOCTH,
MIPUHAJIEXKAIIER PACOBOM TPYIIE WIIM TPyIIaM HIM WX YIeHaM,

e) DKCIUTyaTalldsl TPyJa YJE€HOB PACOBOM TPYIIBI WX TPYII, B YaCTHOCTH
KCIOJIb30BaHNE WX IPUHYIUTEILHOIO TPYHA;
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MHcTuTynuaHanu3upoBaHHAs IUCKPUMHUHAIIAS paHEe HE BKIIOYANIaCh B YHMCIO NPECTYIJICHUMN
npotuB 4enoBeyHocTH. [lo »Tont mpuumHe Kommccus IIOCTaHOBHUIIA OTPAHHUYHUTH DTO IIPECTYILUICHUE
DAcoBOM, BTHUYECKOW WJIU DPEJIUTHO3HOW IucKpuMuHamuen. Komuccus oTmeTuna, 4YTO pacoBas
IUCKPUMUHAIMS ITOJOOHOrO poja OblIa KBalIM(MHUIMPOBAHA KaK INPECTYINIEHHE IIPOTHB
yesoBewHOCTH B KouBeHnum o6 amapreume ( crathbs ).

13) B cooTBeTCTBUU ¢ TONIYHKTOM () CEIbMOE€ 3alpelleHHOe JesSHWe - TPOU3BOJbHAS
IEeropTanus WIM IPUHYIWTENbHOE IMepeMeIleHre HacejeHus. Eciu JemopTanusl Mpearnojaraer
W3THAHUE C TEPPUTOPHUM CTPaHbI, TO IPHUHYIUTEIbHOE IIEpEMEIleHHE HACEIECHHS MOXKET IIEIMKOM
OPOMCXONUTh B IIpeleslax OJHOIO M TOTO JKe TrocygapcTBa. TepMmumH " mpou3BojbHasS"
HCIONB3YETCS IS UCKIIOUEHHs] aKTOB, COBEPIIEHHBIX Ha 3aKOHHBIX OCHOBAHHUSX, HAIpHUMEpP, IIO
COOOpaskeHUsIM OXPaHbl 3IOPOBBS HJIM OJArOCOCTOSIHUS JIOHEeH, C IPUMEHEHHEM Mep,
COOTBETCTBYIOIIIUX HOPMaM MEXIYHAPOTHOro IIpaBa. Jlemopramus ObLTa Ha3BaHa B YHCIE
MPECTYIUIEHUN IIPOTHUB dYesloBeyHOCTH B HropHGeprckom ycraBe (IOyHKT C) cratbu 6), B

3akone N° 10 KowutpoasHoro cosera (TmyHKT C) ctaThu Il), yCcTaBaX MEXIYHAapOIHBIX YTOJOBHBIX
TpubyHamoB 1o ObiBirer IOrocmaBum (craths 5) u Pyamme (crates 3), a Takxke B
Hropubeprckux mpuanunax (mpuamun VI) wu mpoekre komekca 1954 roma (mynkT 11

CTaThH 2).

14) B cOOTBETCTBHH C MIOANYHKTOM h) BOCBMBIM 3alpEIeHHBIM IESHUEM SIBISIETCS

" IpOM3BOJNILHOE 3aKIIIOueHue". Tepmun " 3akmrodeHue” BKIIIOYAET JIHUIIEHHE CBOOOIBI KOHKPETHOTO
JIWIa, a TEPMHUH " IMPOM3BOJBHOE" yCTaHABIMBAaeT TpeOOBaHME, COINACHO KOTOPOMY YKa3aHHOE
JIUIIIEHNEe CBOOOIBI JIOJKHO TIPOU3BOJUTHECS 0€3 COONIONEHUS 3aKOHHOCTU. Takoe TOBeIeHUE
MIPOTHUBOPEYUT OCYIIECTBIEHUIO IpPaB YeJlOBeKa, IIPU3HAHHBIX BO BceoOlnen exiapaiuu IpaB
yejoBeka (crarths 9) m MeXIyHapOJHOM IMaKTe O TPaXKIAHCKUX M ITOJUTUYECKUX IIpaBax

( crates 9). B [TakTe mpemycMaTpwBaeTcs, YTO "HHUKTO HE JIOJKEH OBITH IIUIIIEH CBOOOIBI
WHavye, Kak Ha TaKUX OCHOBAHUSX M B COOTBETCTBHM C TAaKOW IPOLEAYPOH, KOTOphIE
YCTAHOBIIEHBI 3aKOHOM. HacTosmuit IMOAIYHKT MOJKEH OXBATHIBATh CHCTEMATUYECKWE WIIHA
IIXPOKOMACIITA0HbIE CIyYaW IPOW3BOJBEHOTO 3aKJIIOUEHWs, TaKWe, KaK IOMEIEHHE B
KOHIICHTPAITMOHHBIE JIarepsT WX Jareps COIep>KaHWs II0f CTpaXkeW WM WHBIE (OPMBI JIITUTEIHHOTO
colepKaHUS IIof cTpaxkew. " 3akjiodyeHHe B TIOPbMY' BKIIIOUEHO B KayecTBE IIPECTYILICHUS
npoTuB uejgoBeuHoctr B 3akoH N 10 KonrtpombHoro cosera (ImyHKT C) crathu ll), a TaKXe B
yCTaBbl MEXIYHAPOJHBIX YrOJIOBHBIX TPUOYHaNoB 1o ObiBien IOrocmasum (craths 5) m Pyanme

( crates 3).

15) [eBsiToe 3allpellleHHOE NEesSHUE, YKa3aHHOe B IOINYHKTE i), - HACHIILCTBEHHOE
ncuyesnopenne mui. B 1992 romy I'enepanbHass Accam0iest BbIpa3ujia CBOIO TIIYOOKYIO
00€ECIIOKOEHHOCTh HACHIIBCTBEHHBIMU HCYE3HOBEHUSMHU JIUI[, HMEBIIMMHA MECTO " BO MHOTMX
cTpaHax", TmpuHSB Jlekilapalldiio O 3alldTe BCEX JUI[ OT HACHUIILCTBEHHBIX

rcye3HoBeHUH 134 /. IIpoGaeMa MCYE3HOBEHMM IIWI| TaKKe OblJa pPacCMOTpPEHa B

f) IpecieIoBaHNuEe OPraHW3aldy W JIUI, IyTeM JMIIEHWS WX OCHOBHBIX IIpaB M CBOOOI
32 TO, YTO OHM BBICTYIAIOT IIPOTHB alapTenja.

134/ TenmepanmpHas Accam0bjes MMella B BHOY CHUTyalldW, B KOTODPBIX " JIMIA IIOJIBEPraroOTCS
apecTy, 3aIep>KMBAIOTCS WIIM IIOXMIIAIOTCS HPOTHB HMX BOJIM MM KaKHUM- JIM00 HHBIM 00pa3om
JIMIIIAIOTCS CBOOOMBI MOJIKHOCTHBIMHU JIMIIAMU PAa3IMYHBIX 3BEHbEB WM YPOBHEN IIPABUTEIILCTBA,
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Me)KaMepI/IKaHCKOI;I KOHBCHIIMM O HACUJIbCTBCHHBIX HWCYC3HOBCHUAX JIMI] &/ TepMI/IH

" HACMJILCTBEHHOE HCYE3HOBEHUE J'II/IIIII HUCIIOJIB3YETCA B KAUECTBC CICHHAJIIBHOTO TEPpMHWHA IJIA
0003HAYEeHUS TaKOTO poga MIPECTYIIHOIO IIOBCIACHMA, KOTOPOC paCcCMATpUBACTCA B ,]IGK.TIapaL[I/II/I n
Koupenmuu. B IIPE>KHUX IIPABOBBIX AaKTaX HACUIBCTBCHHOC MCUYC3HOBCHHEC HEC BKJIIOYAJIOCh B
YHCJIO0 HpeCTYHJIeHI/Iﬁ IIPOTHUB YCJIIOBCYHOCTH. XoTs Takoro poga MIPECTYIIHOC IIOBCIACHHE ABIISCTCSA
CPAaBHUTECJIBHO HCIABHUM (I)E)HOMCHOM, OpeajaraeTcs BKJIIOYUTH €ro B HACTOSIIIAN KO,ILCKC B
Ka4yeCTBC IMIPECTYIUICHUA IIPOTHUB YCIOBECYHOCTH BBHIAY €TI0 KpaI;IHeI;I 2KECTOKOCTH M TAXKECTH.

16) B cooTBeTCTBMHM C TONUYHKTOM j) JecsToe 3alpelleHHOe IesHue - W3HACHUIIOBAHUE,
MIPUHYXJACHNEe K TPOCTUTYIMH W Ipyrue (GOpMBI CEKCyaJIbHOTO HaupyraTelbcTBa.  MMerorcs
MHOTOYHCIEHHbIE COOOIIEHUsS] 00 H3HACHIOBAHUSX, CUCTEMATHUYECKH COBEPIIABIINXCS B IIHMPOKHX
MaciiTabax B ObiBirieir FOrocmaBum. B oToit cBsa3u I'enepanbHass AccamOiiess BHOBb €THHOJYIITHO
IMOATBEPIANIIA, YTO IIPHU OIpPEIEIeHHBIX OOCTOSTENhCTBAX HM3HACHUIOBAHUE IIPEACTABISET COOOM
MpecTyIUIeHne TMPOTHUB YejoBeyHocTH 136/. Kpome Toro, HammonambHas KOMHCCHUS WCTHHBI

U crpaBegauBocTd B 1994 romy mpwuimiaa K BRIBOAY, 4YTO HACHJIME HA CEKCYalIbHOU IIOYBE,
CHCTeMAaTHYEeCKH COBepIIaBineecss B ['aWTH B OTHOIICHWHM KEHIIWH II0 ITOJUTUYECCKHM IIPUYMHAM,
TIPEICTARISIET COOOM MPECTYIJIeHUE NPOTUB desoBeuHOCcTH 137/. HN3nacunoBanue,

MIPUHYXJICHWEe K TPOCTUTYIMH W Ipyrue (GOpMBI CEKCYyaJbHOTO HAIPyraTelbCTBa SBIISIOTCS
dopMaMu HACHUIIMS, KOTOPbIE MOTYT OBITh KOHKPETHO HAIIPaBIEHBLI IIPOTHUB JKEHIIUH U IIOBTOMY
SBIIATHCS HapylieHneM KOHBEHIIMM O JUKBUIAIIAM ITWCKPUMUHAIIMM B OTHOIICHUU

xeHmuH 138/. H3HacunoBaHue OBLIO BKJIIOUEHO B KA4YeCTBE IIPECTYILUIEHUS IIPOTHB

OPraHU30BAHHBIMM TPYIIIAMHM WM YAaCTHBIMH JIHIAMU, IEUCTBYIOIIUMU OT WMEHH IPaBHUTEILCTBA, IIPU
ero MpSIMOW WM KOCBEHHOM ITOMAJIEpKKEe, C €ro pas3pelleHdus WJIN COTJACHs, IpPH TOCIEeIyIOIIeM
OTKa3€e COOOIIUTH O Cyab0e WIW MECTOHAXOXJIEHHWW TaKWX JIUI WKW IPU3HATh JIUIIEHUE UX CBOOOIBI,
YTO CTABUT HAHHBIX JHI] BHE 3alllATHl 3aKOHAa". Pesomronust 47/133 T'enmepanbHOn AccaMOllen.

135/ Crares |l KoHBeHIHHM COIEPKUT CIENyIOllee OmpereieHue:

Ins uenenr Hacrosiielr KOHBEHIIMH MON HACHILCTBEHHBIM HCUE3HOBEHWEM IIOHHUMAETCS JesSHHUE,
COCTOSIIIEE B JIMINEHWUM JUIA WM JIMIL CBOOONBI, IIFOOBIM 00pa30M, COBEPIIEHHOE IMPeICTABUTEISIMU
rocymapcTBa WM JWIAMHU WX TPYNIAMU JIMIl, JTEeWCTBYIOIIMMH C CAHKIUKA W IIPU IONJEpPKKE WU
MIOMYCTUTENBCTBE TOCYIApCTBA, IIPU ITOCIAEHYIOIIEM OTCYTCTBUM WHMOPMAIUKW WM OTKa3e ITOATBEPIUTH
TaKoe IUIIEHWE CBOOOIBI FIIM TPEIOCTaBUTh MHOOPMAIIMI0O O MECTOHAXOXIEHWM DTOTO JIHIA, YTO TEM
CaMbIM IIPEISTCTBYET UX OOpAIlleHWI0 K IIPUMEHMMBIM CpPEICTBAM IIPABOBOM 3aIlUTHl U
MIPOIIECCYANIbHBIM TapaHTHSIM.

136/ Pesomrorust 50/192 T'enepambHOM AccamOien.

137/ Commission National de Verite et de Justice, SI M PA RELE:
29 septembre 1991 - 14 octobre 1994, press release dated Port-au-Prince,
6 February 1996.

138/ " OmnpexmeneHre TUCKPUMHUHALIIMM B OTHOIICHWH IKEHIUH CONEPXKUTCA B cTaThe 1
KoHBeHuu.  DTO ompejeieHWe IUCKPUMUHAIIMK OXBAThIBA€T HACUJIWE B OTHOIIEHUU KEHIIWH, T. €.
HAaculie, COBEpIlIaeMOe HaJ JKEHIIWHON B CHJIy TOrO, 4YTO OHA - JKEHIIWHA, WM HAaCUIWe, KOTOpOoe
OKa3bIBaeT Ha JKEHIIWH HECOPa3MEpHOE BO3JIENCTBHE. OTO BKJIOYAaeT B ceOS IEeMCTBUS, KOTOPBIE
MIPUYUHSIOT YIIEpO WM CTpagaHus (U3UYECKOTO, IICUXUYECKOTO HIX ITOJOBOTO XapakTepa, yrposy
TaKuX JEWCTBUM, NPUHYXJIEHHE U Jpyrue (GOpMBI YIIEMIEHHUS CBOOOJDI... Hacunuve B OTHOIIEHUM
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yesoBe4HOCTH B 3akKoH N° 10 KonTpomsHOro coseta (ImyHKT c¢) craTed |I) © ycraBbl
MEXIYHAPOITHBIX YTOJIOBHBIX TPUOYHANOB 10 ObIBiIen IOrocmaBum (cratest 5) w Pyanme

(craTps 3). Xota Komuccus oTMmerniia, 4YTO IIpeciiefjoBaHWE Ha IIOJIOBOM IIOYBE MOXKET TaKxkKe
MIPEICTaBIATh COOOM IPECTYIDICHWE IIPOTHB YEJIOBEYHOCTH COTNIACHO IONIYHKTY €) B Clydae
BBITIONTHEHUS JIByX OOIIMX KDUTEPHEB, OHAa DEIINIia OTPAHUYUTh BO3MOIKHBIC OCHOBAHUS
IIpeclieloBaHNs TeMHU, KOTOpbIe COIEpKaTcid B HbIHE NEHMCTBYIOIIMX IIPaBOBBIX akTax. CXOITHBIM
obpazoM, Komwuccus oTrMerwia, YTO OUCKPUMHHAINS HA ITIOJOBOW IIOYBE MOXKET TaKXke
MIPEICTaBIATh COOOM IPECTYINICHWE IIPOTHB YEJIOBEYHOCTH COTNACHO MOINNyHKTY f),  He
00s513aTelIbHO ABISSICH IPECTYIUIEHHeM IIPOTHB MMpa U 0e30IacHOCTH uenoBeuecTBa 139/.

17) OpuHHAAIATOE W TOCJENHEe 3alpelleHHOe JesHUEe COTIACHO IOANYHKTY €) - BTO " npyrue
OecuelloBeYHble OESHUA", HAHOCIIIME CEPLE3HBLIA YIIepO6 (HU3MUYECKON WM IICUXHYECKOMN
HENPUKOCHOBEHHOCTH, 3J0POBLI0O MIM YEJOBEYECKOMY IOCTOMHCTBY KEPTBBI, TaKHe, Kak
HaHeCeHHE YBEUMM M NPUYMHEHHE TSKKMX TEIeCHBIX IOBpeXIeHMil. KoMuccus IpH3HAla, 4YTO
HEBO3MOXKHO COCTABUThL HMCUYEPILIBAIOIIMI IepeYeHb OECUEOBEYHBIX HESHUM, KOTOPBLIE MOTIH Obl
MPENCTABIATE COOOM IPECTYIIEHUs IIPOTUB YeJOBeYHOCTH.  CIIeIyeT OTMETHTh, UYTO ITOHATHE
IPYrUX OeCUEIOBEYHBIX IESHWH OrPaHMYMBAETCS IBYMS TpPeOOBAaHMSIMU.  Bo- IIEpBBIX, 5Ta
KATeropus NesHWI IMPU3BAHA OXBATHTHL TOJBKO IOMNOJHUTENbHBIE HESHHUs, CXOOHBLIE II0 CTEIEHH
TSKECTH € JIESHHWSIMHU, II€PEUYMCIEHHBIMA B IPEIBIAYIINX IONIYHKTaX. BoO- BTOPBIX, JAaHHOE
IesHue ITOJKHO IEHCTBATEILHO HAHOCHUTH YIEPO YeOBEKY B IIIaHe (U3MYECKON WU
IICUXWYECKON HENPUKOCHOBEHHOCTH, 3I0POBbS WMIIM YEIIOBEYECKOIO0 IOCTOMHCTBA.  ODTOT IOIIYHKT
IaeT IBa IpUMepa BHUIOB IOESHUI, KOTOpble OTBEYANTH Obl OOOMM TpEeOOBAHHUSAM, a HMMEHHO
HAaHECEHWE YBEYUH M IPUYMHEHUE TSKKUX TEIECHBIX IIOBPEXIEHUM IPYIUX BHIOB.
Hropubeprckuwt ycraB (myHKT ¢) cratbu 6), 3akodH N 10 KourtpoabHOro coBera ( IIYHKT C)
cratem ), yCTaBbl MEKIYHAPOMHBIX YTOJOBHBIX TPUOYHAIIOB 10 ObIBIed FOrocmaBum ( CTaThst
5) wu Pyanme (crathst 3), a Takxke HropuOGeprckuwe mnpuHiumbl (mpuHiuwn VI),  TaksKe BKIOYAIA
" mpyrue OecCUeIOBEYHBbIEC MESHUS' .

16 wurong 1996 rogma

JKEHIIWH, 3aTPYIHSIONIEe WX CBOMSINEEe Ha HET ITOJIb30BaHHME JKEHIIWMHAMH NpaBaMU 4YeJoBEeKa U
OCHOBHBIMHU CBOOOJAMH B COOTBETCTBHM C OOIIMMH HOPMaMHU MEXIYHAPOIHOIO IIpaBa WU
MMOJIOKEHUSIMIA KOHBEHIIMM O IIpaBaX 4YeJOBEKa, SBISETCS MUCKPUMHHAIIMEW II0 CMBICIY CTaThu 1
KonseHnmun". Hoxkmag KommreTra 10 JIWKBUIAIIMK IUCKPUMHUHAIIUA B OTHOINCHWH >KCHIIIWH,
Odwurmaneasie oTueThl ['eHepanmpHOM AccamOinen, Copok cempmasi ceccus, JHomomHenue N 38
(A/47/38), crp. 1-2.

139/ IlpecinemoBaHWe WM NUCKPMMHUHAIIMS IO IIOJOBOMY IIpM3HAKy, BJEKyIllee 3a COOOU
JMWIIEHWE TIpaB YellOBeKa M OCHOBHBIX CBOOOJ, IPOTHBOpeYHMT YcTaBy Opranmsanuu OOGbeTWHEHHBIX
Hamwp; MexXayHapogHOMY ITakKTy O TPasKIaHCKUX M IOJUTUYECKHUX mpaBaX; KOHBEHIMU O

TIOTUTAYECKUX TpaBax XeHmmwH 1952 roma, United Nations Treaty Series , vol. 193,

p. 135; Hexmapanmuy O JIWUKBUIAIUW MUCKPUMHWHAIIMK B OTHOINIeHWMW KeHIuH 1967 ropa;
pesomortu 2263 (XXII) I'emepanpHon AccamOirewt; a Takxke KOHBEHIMHM O IMKBHIAIIMKA BCEX
dbopM mUCKpUMMWHALIMM B OTHOIIeHWW KeHmwH, United Nations Treaty Series , vol. 1249,
p. 13.
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Crarpsg 19

IIpectynnenus mporuB mepcoHana Oprammszannu O0nenuHeHHbIX Hanwmi
M CBSI3AHHOIO C HeHW IepcoHalla

1. Clienyomme IPECTYIIEHUS SIBISIOTCS IIPECTYILIEHWSIMA IIPOTHB MMpPa M O€30IaCHOCTH
YeJIOBEUECTBA, KOTTAa OHHU COBEPIIAIOTCS IIpeIHAMEPEHHO M CHCTEMATUYECKH WM B IITHPOKHUX
Maciuradax mpoTuB IepcoHana Opranmsanmy OObenqnHEHHBIX Hamuil W CBSI3aHHOIO ¢ HEH
ImepcoHana, ydvacTByIolero B omepanuu Opranumsanuu OObeIwHEeHHBIX Harnwui, ¢ Ielbio
BOCHPEISATCTBOBATh WM IIOMEIIIATh BBIMOJHEHUIO DTOM OIEpalyer CBOEro MaHmaTa:

a) yOMICTBO, IIOXHWINEHWE WM APYyroe HamajeHue, HaIpaBIeHHOE IIPOTHB JIMYHOCTH
WIM CBOOOABI IIOOOr0 YjJeHa TaKOro IIEpCOHAla;

b) HACHIILCTBEHHOE HAaIaJeHWe Ha CIyKeOHble HOMEIIeHUS, >KHUIble ITOMEIEHUS
WIIM TPAaHCIOPTHBIE CPEICTBA JIOOOT0 Yj€Ha TaKOro IIEPCOHANa, KOTOPOE MOXKET
MOIBEPTHYThL OMACHOCTH €ro JIHUYHOCTh WX CBOOOIY.

2. Hacrosiiiass cratesg He IpuMeHseTcs K onepamum Oprammsanyy OObeTHHEHHBIX
Hamwmit, capkumonupoBanHonr CoBeToM be3omacHOCTHM B KayecTBe IPUHYINTEIHHONM MeEpPhI Ha
ocuoBanmu raaBel VIl YcraBa Oprammsanuum OObenmHeHHBIX Haimit, B KOTOpOM KaKOH-
In00 TEepCcOoHAN 3aJeCTBOBAH B KadyeCTBE KOMOATAHTOB IIPOTHB OPTraHM30BaHHBIX
BOOPY>KEHHBIX CHJI M K KOTOPOM IIPHMMEHSIETCS IIPAaBO MEXIYHAPOMHBIX BOOPYKEHHBIX

KOH(DIMKTOB.
KomMmeHnTapun
1) Opranusamnusgs O6benuHeHHbIX Hamwmit Obplla co3MaHa, B YAaCTHOCTH, IUIS IIOLIEp>KAHUS

MEXIYHAPOTHOTO MHpa M 0O€30IIaCHOCTH YeJIOBEYeCTBA M B IEISIX IIPUHSTHS B DTOHM CBSI3H
5(GOEKTUBHBIX KOJIEKTUBHBEIX MeEpP IJIS IPEIOTBPAIlEHHWS W YCTPAHEHHS YTPO3bI MHUPY U
MOJIaBIIeHUS aKTOB arpecCuy MWW JPYTUX HapyIIeHWH MHupa B COOTBETCTBHHM cO cTaThew 1 YcraBa
Opranmsanun O0bennHeHHbIX Harnmi.  I'eHepadbHBIM CeKpeTaph 3asBHAI, 4YTO " €CIIM B IIPOIIIOM
IesATeabHOCTs Tof srumort Opranmsanuu OObenwHeHHBIX Hanuit maBajga ee IepcoOHAIY
BO3MOXKHOCTb 0O€30IIaCHOIO IIPOXOJAa M CIYKWMJIa HENWCAHOM TrapaHTHEHd 3allMThl, TO B HACTOSIIEE
BpeMsl CHUTyalldsl M3MEHHJach, U TaKOM IIepCOHANl 3a4YacTyI0 OKa3bIBaeTCS B OIIACHOM ITOJIOKEHUU
JUIIL B CHIIy €ro paboTbl B opraHmsanusx cucreMbl Opranumsanyu OObeTMHEHHBIX

Harmmit" 140 /. Cepbe3HBIM XapaKTep M IIHPOKUE MACIITA0bl PE3KO YBEIMYMBIIIETOCS YHCIA
ciay4yaeB HamageHnM Ha mepcoHan Opranmsanumy OObennHEHHBIX Halmuil ¥ CBsS3aHHBIA C HER
TepcoHaNl TMOMYePKUBAINCh He TOJbKO I'eHepallbHBIM cekpeTapeM, HO u CoBeToM beszomacHocTH u
I'emepansHoin AccaMmOieed. B karoyeBoM nokiame, osariaBiaeHHoM " IloBecTka mHS s Mupa”
I'eHepaJbHBIA CeKpeTaph OOpaTHJI BHUMAaHWE Ha IIpoOJIeMy OOeCIeuYeHMs Oe30IaCHOCTH IIepcoHalla
Opraumsanun OO0beguHEHHBIX Hanwi, HIedCTBYIOIIETO BO BPaxKIeOHOM OOCTAHOBKE B IIENSX
MIPeBEeHTUBHOM NHIIJIOMATHH, MHUPOTBOPUYECTBA, IOMAEpPKaHUS MUpPA, MHUPOCTPOUTENHCTBA WU B
TYMAHHATAPHBIX IIENSX, ITOCKOJIBKY HEIOMEDHO B3POCIO YMCIO CIIy4aeB T'HOEIW JIIOJEH BCIEICTBHE

140/ U.N. document A/AC.242/1, para. 4.
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HamaJieHn Ha Takow mepconam 141/. Coser BesomacHOCTH BBIpa3MJI IPHU3HATEILHOCTH

I'eHepa IbHOMY CEKpETAapIO 3a TO, YTO OH NPHBIEK BHMMAaHHE K IAHHOM IpOOJeMe, INPHU3HAI, YTO
€My BC€ 4Yallle IPUXOIUTCS IIPU OCYIIECTBIEHHU CBOEM OTBETCTBEHHOCTH 3a MOMEpIKaHUE
MEXIYHAPOTHOIO MHpa M OE€30IMaCHOCTH Pa3BEPTHIBATH CHJILI M IlepcoHall OpraHu3alun
OO0benuHeHHbpIX Hamwit B cUTyanMsax, IPEICTABISIONINX peajJbHYI0 OIACHOCTh, U BHOBb
IIOATBEPIMII CBOE TPEOOBAHME O TOM, 4YTOOBI IOCYIapCTBa NPENNPHHHAMAIN OIEPATUBHBLIE H
5pdeKTUBHBIE NEHCTBUS B IEISIX COEPKMBAHUS M, IIPA HEOOXOIMMOCTH, CYIeOHOrO
MIpecaeqoBaHUsT W HaKa3aHWS BCEX TeX, KTO HECET OTBETCTBEHHOCTL 3a HAMAIEHUs W IPYyTHe aKThI
HACWIIWSI B OTHOIIEHWUM TaKWUX CWJI U mepcoHaja 142/. I'enepanbHast AccaMOlless TaKxKe
HEOJHOKPATHO BBIpayKajla CEPhE3HYIO OOECIIOKOEHHOCTh IT0 IIOBONY POCTa YMCIIAa YOWTBIX W DPaHEHBIX
cpelu IMepcoHaja MO IOAIep:KaHWI0 MHpa M Ipyroro mepcoHanda Opranmszanuu OObeIMHEHHBIX
Hauwmii B pesynbraTe INpeIHAMEDPEHHBIX BpakHeOHBIX IEWCTBHHA B OIACHBIX paroHAX

pa3BepThiBaHus 143/. Kpome Toro, I'emepanpHas AccamOies OpH3HAIa >KU3HEHHO BasXKHOE
3HavyeHWe yyactus mnepcoHanaa Opranmsanyu OObenMHEHHBIX Hanui B IpPEBEHTHBHOW IHUILIOMATHH,
MHPOTBOPYECTBE, NOIIEPKAHUM MHPA, MHPOCTPOUTEIBCTBE M TYMAHHTAPHBIX ONEpPALUSIX U
PELINTENLHO OCYIMIIA JII00ble BpaskacOHBIE NEHCTBHS B OTHOIIEHHMM TAaKOIrO IIEPCOHANIa, BKJIIOYAs
IpegHaMepeHHble HaIlameHMs, HalpaBleHHbIe HIpOoTHB omeparnuit Opranmszanun OObeTUHEHHBIX
Hanmii mo mommep:KaHUIO MHpPa, KOTODPBIE IIPUBEIH K 3HAYMTENBHBIM IIOTEPSM YOUTHIMH M
paHeHbIMU 144/, Broocaenctsuu B 1994 romy I'emepansHas AccaMOies eTWHOTIACHO

npuHsiia KoHBeHIMIO 0 Ge3zomacHocTH TepcoHana 145/ Opranmsanuun OObequHeHHBIX Harmit

M CBSI3aHHOTO C HEM IepcoHaja B IeddIX CAEpKWBaHUS ¥, INIPH HEOOXOIMMOCTH, OO0eCIeYeHUs
5¢bdERTHBHOIO CyIeOHOr0 IIPECIeNOBaHUsS M HaKa3aHWUS BCEX TEX, KTO HECET OTBETCTBEHHOCTL 3a
TaKue HalaJaeHWs.

2) Hamamenus Ha mepcoHan Opranmsanun OObegWHEHHBIX Harmi W CBS3aHHBIA C HeH
IIEPCOHAJ OTHOCSITCS K KaTerOpMH HACHUILCTBEHHBIX IIPECTYIIEHMH OCOOOW TSIXKECTH, KOTODHIE
UMEIOT Cephe3HbIe IOCIENCTBHUS HE TOJNBKO IS CAMHX 3KE€PTB, HO W OIS MEXIYHAapPOITHOTO
CcOOOIIECTBA.  DTU IPECTYILIEHUS BBI3BIBAIOT OOECIIOKOEHHOCTH BCErO0 MEKIYHAPOIHOTO
COOOIIIECTBA, IIOCKOIBKY OHM COBEPIIAIOTCS IPOTHB JIMII, IIPEICTABISIOIINX MEXIYHAPOIHOE
COOOIIECTBO M PHUCKYIOIIUX CBOEH KHM3HBIO IS 3aIllAThl €r0 OCHOBOIOJATAIOIIUX HHTEPECOB B
Ielle IOAIep:KaHhs MEXIYHAPOTHOTO MHpa U 0e30IIaCHOCTH YeJIOBEYeCTBAa.  DTOT IIEPCOHAI
IpUHUMaeT ydacthe B omepamuu Oprammsanuu OObemmHeHHbIXx Hamumit, Koropas " IpOBOIUATCS B
OOIIMX HMHTEpecaxX MeXKIYHAPOIHOTO COOOIMECTBA M B COOTBETCTBHM C MNPUHIUIIAMH U IIEISIMU
YcraBa Opranmsamun O0benInHEeHHBIX Hanmi", Kak 9TO IpHU3HAeTcsa B mpeamOyie KouBeHIuw,
MOPUCYTCTBYEeT B OGHIMAILHOM KauyeCTBE B paliOHE IIPOBEIEHUS TAaKOM OIepalluy WM WHBIM
00pa3oM CBsI3aH C €€ OCYIIeCTBIIeHHMeM. HamameHuss Ha TaKOW IepcoHan (GaKTHYECKH
HaIpaBlIeHbl IIPOTHB MEXIYHAPOMHOTO COOOIIECTBA M HAHOCAT ymap B cCaMO€ Cephle
MEKIYHApOTHON TMPaBOBOM CHCTEMbI, VUYPEXKJICHHOM B IIEISX IIOAIEpsKaHUS MEXKIYHAapOIHOTO MHpa

141/ Hoxyment A/47/277-S/24111 Opraamsannu OO0benuHeHHBIX Hamwmii, nyHKT 66.
142/ JHoxyment S/25493 Oprammsanun OObenWHEHHBIX Haruit.

143/  Pesomrommm 47/120 B, 47/72 u 48/37 Tenepampuonn AccaMOJeH.

144/  Pesomrorms 47/72 TenepanmbHOM AccamOien.

145/ Pesomrorust 49/59 T'emepanbHOn AccamOlled, IIPHIIOXKEHHE.
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¥ 0e30MaCHOCTH IIOCPENCTBOM HPUHSATHS KOJUIEKTHUBHBIX Mep O€30IaCHOCTH, OCYIIECTBISEMBIX IJIS
IIPEIOTBPAIEHUST M YCTPAaHEHHUS Yrpo3bl MHpPY. MEXIYHAPOIHOE COOOIIECTBO HECET OCOOYIO
OTBETCTBEHHOCTh 3a obecmeueHue dGGEKTHBHOIO CyAeOHOIO IIpecleqOBAaHMS W HaKa3aHUS JIHII,
OTBETCTBEHHBLIX 3a IMPECTYIHBIE HamameHWs Ha mepcoHan Opranmsamun OObegWHEHHBIX Hamun un
CBS3aHHBIM C HEW NEpCOHAN, KOTOpBIE HEPENKO IIPOMCXOISIT B CHUTYallMdX, KOINA HaIMOHAJILHAS
MIpaBONIPUMEHNTENbHAS CHUCTEMA WM CHCTEMA YrOJOBHOTO IIPaBOCYIMS HeE SIBISETCS ITOJTHOCTBIO
(GYHKIIMOHATLHOM M HE CII0COOHA ITOJMKHBIM 00pa3soM OTpearnupoBaTh Ha DTH INPECTYIIECHUS.
KpoMe TOro, momoOHBIE IIPECTYILIEHHS II0 CAMOM CBOEHM IIPHPOJE 3a4acTyi0 TasT B ceOe yrposy
MEXXIYHAPOTHOMY MUDPY U 0O€30IMaCHOCTH C yYeTOM TeX CHUTYalllMi, B KOTOPBIX HAXOMMTCS TaKOM
MEPCOHAN, HETaTUBHBIX ITOCIEICTBUM TaKWX IeIHUU I 3Gh¢GEeKTHUBHOIO BBIMOIHEHUS MHOPYYESHHOTO
eMy MaHJaTa ¥ C YYEeTOM Oollee INMMPOKUX OTPHUILATENHHBIX ITOCIEICTBUM IS CIIOCOOHOCTHU
Opranmsanuu O0bennHeHHBIX Hannin 5¢dQGEKTUBHO BBITOIHATH CBOIO TIABEHCTBYIOIIYIO pOJb B
Ielle IOAIep>KaHUs MEKIYHAPOTHOTO MHpa U 0e30IMacHOCTH. B cBsI3u ¢ 0ojlee IMMPOKUMU
OTPHUIATEILHBIME TOCIEIACTBUSIMHI TAaKUX HAIaIeHWII KOHKPETHBIE IIMIIA MOTYT IIPOSBISTH PACTYIIYIO
HEPEIINTENhHOCTh M HeXellaHWe y4YacTBOBaTh B omepanusax Opranmsamun OO0neauHeHHBIX Harmi,
a TOCyIapCTBa- YIEHBI - IPenocTaBiIsaTh OpraHu3anuy KBaIUGHUIINPOBAHHBIA MEPCOHAN IS TaKHX
omepanmii. Hcxomsa u3 »Toro, Kommuccus IOCTaHOBHWJIA BKIIIOYUTH DTy KATETOPHIO IIPECTYIJIEHUMI
B Hactosmmn Kopexc.

3) Peur o mpectymneHmsax HpotuB IepcoHanma Oprammsanmyu OObemWHEHHBIX Hammi u
CBSI3aHHOTO C HEH IlepcoHalla MAeT B cTaThe 19, KOTOpas COCTOMT M3 IBYX IOYHKTOB. B mepBoM
MYHKTE CONEP3KUTCS OIpelelleHre STHX IIPECTYIUIEHWI IJjs Ieler Hacrosmiero Komekca.  Bropoit
IIYHKT OrpaHMYMBAaeT chepy OPUMEHEHMS BTOr0 OIpEeHeIcHUS IYyTeM HCKIIOUEHMS U3 HETO
HaIlaJieHWH, COBEPINAEMEIX B HEKOTODPBIX CHTYaIHSX.

4) IlepBbI TIYHKT HACTOSIIEN CTAThbM HAYMHAETCS C YCTAHOBIEHHS OOIIEr0 KPUTEPWS,
KOTOPOMY [OJIKHBI OTBEYATh IIPECTYILIEHUsS MPOTHB mepcoHanda Opranmszannu OObeIMHEHHBIX
Harmuit u cBSI3aHHOrO C HeW IIEpCOHANa MJIS TOrO, YTOOBI CYUTATHCS IPECTYIUIEHUSMHU IIPOTUB
Mupa u 0€30IIaCHOCTH 4YellOBeUeCTBAa II0 CMbBICIY HacTosiiero Komekca, a HMEHHO. TaKue
TIPEeCTYITHbIC HaMaJeHWs ITOJKHBI COBEpIIaTbCs MO0 CHUCTEMATHYEeCKW, JUOO B IMMPOKHX
Macinradax. IlepBbIll aJbTEpHATHUBHBIM KPUTEPHH IIPENNOJaraeT, 4YTO IPECTYILUIEHHUS COBEDPIIAIOTCS
CHCTEeMaTHYeCKH, T. €. B COOTBETCTBHHM C 3apaHee pa3paOOTaHHBIM ILUIAHOM W IIOJUTUKOW.  Takom
BapyMaHT MOXET IIpeaIojiaraTh Cepuio (aKTHUUYECKW COBEPIICHHBIX HaNaJleHWN, eIWHCTBEHHOE
HalajieHWe, OTKpbIBAIOIIEe CEpUI0 3aIIaHMPOBAHHBIX HANaleHWN, WM eJIWHCTBEHHOE HaIlaJieHue,
COBEpPIIIEHHOE B 0CO00 INMMPOKMX MAacIITabaX BO HCIIONHEHWE 3apaHee pa3pa0OTaAaHHOM ITOJUTHKHU
WA IJIaHA, HAIPUMEp YOWMCTBO IIOCPETHUKA, HANEJIEHHOTO ITOJTHOMOYUSMU II0 YPeryJInpOBAHUIO
KOH(MIUKTHOM CHTYaIllMM, KaK 3TO OBLIO B ciy4dae youicTsa rpada bepHamoTTa. Bropon
QIIbTEPHATUBHBIN KPUTEPUN IMIPENIOJaraeT, 4YTO IPECTYIUIEHWUS COBEPINAIOTCS B IIMPOKUX
MacinTadax M O3HAYaeT, YTO XKEePTBaMM IIPECTYIHOIO MEeSHUS CTaHOBUTCS IIMPOKUN KPYr IIHII,
IMOCTPANaBIINX JUOO B pE3yJbTaTe CEPUU HANAJeHWH, JHOO0 BCIEICTBHE €IMHCTBEHHOTO MAacCOBOIO
HalaJIeHWs, IPHUBEIIIEro K OONBIIOMY YHCIY KepTB. TaKoW JBOMHON KPUTEPUM TaKKe
durypupyer B crathe 18 W mOApOOGHO paccMaTpUBAaeTCsI B KOMMEHTAPDUM K BTOH CTAaThe, KOTOPBIN
B JAHHOM cllyyae MOXHO IPHMEHHTh M K pPacCMaTpUBAEMOM HAMM CTaThe. XOTS JIOOBIE
HamameHus: Ha mepcoHan Opranmsarnus OObenWHEHHBIX Halmit W CBSI3AHHBIA C HEW IEepCOHAT
JIIOCTOMHBI OCYXXJEHWS, ITaHHBIM KPUTEpUW O3HAayaeT TakKKe U TO, YTO TaKoe HaIlaJeHWue BIIEUET
3a CO0OM HEM30EKHYIO yrpo3y MEKIYHADOIHOMY MHDY M O€30MacHOCTH, UTO IIO3BOJSET BKJIIOYUTH
IAaHHOE MpPEeCTYIJIeHWEe B KaTEerOpWI0 IPECTYIUNIEHWN, OXBaThIBaeMbIX HacTosAIuM Kojekcom.

BMmecTe ¢ TeM TpOTHBOIpaBHOE IIOBEICHHE, HE OTBEUAarOIllee OOIEeMYy KPHUTEPUIO II0 CMBICITY
Komekca, TeM He MeHee OyIeT OTHOCHUTHCS K KATErOpPHUU IIPECTYILIEHHN B paMKaxX KoOHBeHIINH,
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Irge TaKOW KPHUTEPUM OTCYTCTBYET, MW HACTOSIIEe IMOJOXKEHHE Ha HEro HE pacIpoCTpaHsIeTcs. IDTo
MIpU3HAETCS B IIEPBOM IIPEIOKEHWH IIEPBOTO IIYHKTA, TIJe YKAa3bIBAETCS, YTO " CIIENYIOIIHE
IIPECTYIIEHUsI SIBISIOTCS IPECTYIUIEHMSIMM TIPOTHB MHpa W 0O€30IaCHOCTHA YeIIOBEYECTBA,

Korga...". Kak m B ciygae mpyrux mOpecTyIUIeHHH, BKJIIOYEHHBIX B dYacThb I, TO
00CTOSTENLCTBO, UYTO HacTosmmy Komekc He pacmpocTpaHsSeTcs Ha HEKOTOPBIE BHIBI
IIPOTHBOIIPABHOIO IIOBENEHUS, HHUKOMM 00pa3soM HE 3aTparmBaeT TOro ¢akra, dYTO TaKoe
MOBeJCHNE MOXKET XapaKTEpPH30BATHCS B KadyeCTBE IPECTYIUICHUS B HAIMOHAJIBLHOM WM
MEXIYHAPOTHOM IIpaBe, BKIoYas KOHBEHIUIO.

5) Inst menert ctaThu 19 TpeCTYINIEHWE COBEPIAETCS JIMINb TOTHA, KOTIa WMEIOTCS
IOKa3aTelIbCTBA TOTO, YTO OOBUHSIEMBINM COBEPIIUI ONHO M3 MeSHUM, IIepeUYNCIeHHBIX B
MOANYHKTax a) u b), Ipu HEOOXOTUMOM HAJHUYMU yMbICIa. TaKOW yMbICEN IIpPEaIojaraer
HalIMuKWe OBYX BJIeMeHTOB. IlepBBIM BIIEMEHT COCTOUMT B TOM, 4YTO HAaIlafcHWE Ha YJIeHA
nepconana Opranmszanun OObeIUHEHHBIX Hamumi TOJIKHO COBEPIIATHCS ' IpegHaMepeHHO".

TepmuH " mpegHaMepeHHO" UCIIONB3YETCS IS TOTO, YTOOBI MOMUYEPKHYTH, UTO HCIOIHUTEID
MPECTYIUICHUsS TOJKeH (aKTUYECKH CO3HaBaTh, YTO IOIBEpraeMble HAIlaJeHWIO YIEHBI IepcoHala
SIBISIOTCSI COTPYIHHUKAMM IepcoHajna omeparnmu Opranumsanuu OO0beqnHeHHBIX Harmi umm
CBSI3aHHOTO C HeMW IlepcoHaia. JVIMEHHO B ®TOM CMBICIE TEpMHH " IIpegHaAMEpPEHHO" WCIIOJIL30BaH,
HampuMmep B cTaThe 2 KOHBEHIIMM O IIPeNOTBPAIlleHMM W HAKa3aHWU IIPECTYIUICHUM IIPOTUB JIHIIL,
MMOJB3YIONIAXCS MEXIYHAPOMSHOM 3all[dTOHM, B TOM YHCIE NUINIOMATHYECKUX areHToB 0oTl4 mexaOps
1973 roma 146/. OH HuCHOJNIL30BaH B TOM K€ cMbIciae B cTaTbe 9 KoHBeHIIMHI

1994 roma. TakuM o6pa3oM, HEOOXOOIMMO, 4YTOOLI HamaIeHWE OBLIO COBEPIIEHO Ha YJIEHOB
nepcouana Opranmsanun OObegWHEHHBIX Hamuy WiaM CBSA3aHHOTO C HEW IMepcoHala KAaK TaKOBBIX.

5 a) OpnHako craThs 19 CcOmEpKUT, TOMHUMO BDTOro, TpeOOBaHUE, COTJIACHO KOTOPOMY
HalaJeHre IOJKHO COBEPIIATHCS " C IENbI0 BOCIIPEISITCTBOBATH WIIM IIOMEIIATH BBIIOJTHEHMIO DTOM
oIepamuer CBOEro MaHmara'. Takoe ycaopue otcyTcTByeT B KomBenmum 1994 roma, XKoropas
HalelleHa Ha 3amury mepconana Opranmsanumu OObegWHEHHBIX Hamuid W CBA3aHHOIO C HEHR
mepcoHanla OT BCeX IpeaHaMepeHHBIX HamameHwii. OIHAKO B KOHTEKCTE KOIEKCa IMPECTYIICHHUN
IIPOTHB MHpa M O€30IIaCHOCTH dYelioBeuecTBa KOMMCCHS COYId, YTO €ro IIOJOKEHUS ITOJKHBI
OXBaThIBATh JIUIINL HamadeHHs Ha TaKOW IIEpPCOHAN C IENbI0 MIM C HaMEPEHHEM BOCIIPEISITCTBOBATH
WIIM TIOMEINATh OCYIIECTBICHHWIO CaMOM oIlepaliid. BOIpoc O TOM, HMEET JHM 3TO MECTO B
KaXXJIOM KOHKPETHOM Ciyd4ae, SBISeTcs BompocoM akta. Pasymeercsi, OaHHOe IIOJOKEHUE He
3aTparuBaeT 0OoJjiee INMHUPOKON cdephl oxBaTta craTbu 9 Komsenmum 1994 roma.

6) B momnymkTax a) u b) mepBOro ImyHKTa H3JIaraioTcsi o0e KaTErOpUM 3alpereHHBIX
IesIHWH. B IepByI0 KATErOpUI0 TAaKMX AESIHUN BKIIOYEHBLI CEpPhE3HbIe AaKThI HACHIINA,
COBEPILEHHLIE IIPOTHB 3allMIIAEMOI0 JIMIA, a4 KMMEHHO " yOMIICTBO, IIOXMILEHUE WM APYroe
HallafeHre, HaIpaBIeHHOEe IPOTHB JIUYHOCTH HIX CBOOOILI II0OOTr0 YjeHa TaKOro IepcoHana'.

146/ Kax ykaseiBaeTcs B KOMMEHTapHH K IpPOeKTy cTaThu 2, Kommccus mcmoab3oBaia
" croBo " mpemHaMEpEeHHBIN ... IUIS TOrO, YTOOBI YTOYHMTH, YTO HPECTYIIHHK HOJKEH 3HATh O TOM,
YTO JKEePTBa IIOJIB3YETCS MEXAYHAPOTHOM 3aIllMTOM, a TaKXKe JJIS TOTO, YTOObI YCTPAaHWUTh KaKue- JIM0O
COMHEHHUSI B OTHOIIIEHWMW WCKITOUYCHUS U3 chephl MPUMEHEHHWS TaHHOW CTAThbU OIIPEIeIeHHBIX
VYIOJIOBHBIX JENCTBHI, KOTOPblE B IPOTHBHOM CIydae MOXKHO OBLIO ObI OTHECTH K cdepe IeHUCTBUS
TIOATYHKTOB @) wim b), TakuxX, Kak TSKKWE yBeYbsl, HAHECEHHbBIEC JIMILY, IOJB3YIOIIEMYCS
MEXIYHApOIHON 3alllUTOM, B aBTOMOOMIBHOM KaTacTpode B pe3ynabTaTe HEOPEKHOCTH IPYroi
CTOPOHBI". Exxerognuk... 1962 rom, ToM ll, OyHKT 8.
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Bropas kareropus IOesSHWH BKIIOYAET CEPLE3HBIE AKTLI HACHUIMS B OTHOIIEHMH KOHKDETHBIX MECT
WA TPAHCIOPTHBLIX CPEICTB, KOTOPbIE IIOABEPralOT ONACHOCTH KM3Hb 3allUIAaeMOro JHIa, a
MMEHHO " HACHMIILCTBEHHOE HallaJeHue Ha CIyKeOHbLIe IOMEIIEHUS, KUIbIe ITOMEIEHUS WA
TPAHCIIOPTHBIE CPEICTBA JIIOOOr0 YJ€Ha TAaKOrO IIEPCOHANA, KOTOPOE MOXKET IOIBEPTHYThH
OITACHOCTH €r0 JIWYHOCTh WM CBOOOMmY'. ODTH JOBe KAaTErOpHH 3alpellleHHBLIX AeSHUM,
MPENCTABISAIONINE COOOM TSIKKHME HACUILCTBEHHBIE NEHCTBUS, B3SITHI M3 OIPENEIIeHUS
MpEeCTYIIEHU, comepkainerocs B KoHBeHmm o 0e30macHOCTH mepcoHanda OpraHusanuu
O0bennHeHHbIX Hanmit ¥ cBsi3aHHOrO ¢ Hew mepcoHana (myHkT 1 a) w b) cratem 9). Ipyrue
MpECTYIJIEHNs, Iepeurciennuble B KOHBEHIMM, B HACTOSINEHR CTAThe HE BOCIPOM3BOIATCH,
IIOCKOJILKY TaKHMe IPECTYIUIEHUsI OXBATBIBAIOTCSA CTAThEN 2 B CBSI3M CO BCEMH IIPECTYILIEHUSIMH,
MpenycMOTpeHHBIMU KoIeKcoM.

7) IloTeHIManbpHbIE >KEPTBbI MNPECTYIJIEHWM, OXBAaThIBAEMbBIX HACTOSIIEN CTaTheH,
orpaHWYMBapTCS TepcoHanmoM OpraHmzanuun OObenuHeHHBIX Hanwit 147/ w CBSI3aHHBIM C
HEW TepCOHAJOM, KaK YKa3bIBaeT CChIJIKA Ha IIPECTYIUICHWs, COBEpPIIIEHHbIE MHPOTHUB TaKOTO
mepcoHaia 148/. DT TepMuHbl ompeneiieHbl B KOHBEHIIMM W JOJKHBI TOJKOBATHCS TaK

147/ B nynkTte a) cratbm 1 KOHBEHIHWHM CONEPKUTCS CIENyIoINee OIpeelIeHue:

a) nepconan Opranmsamuu OObenmHeHHBbIX Hamumi" o3Havaer:

i) JIWI[, IIPUBJIEYEHHBIX MM HaIpaBIeHHBIX I['€HepallbHBIM CEKpPETapeEM
Opranmsanyu OObeguHEHHBIX Hamnmii B KadecTBe UJIEHOB BOEHHOIO,
MONHUIEACKOTO WM T'PaskJaHCKOI0 KOMIIOHEHTOB orepanuu OpraHusaiun
O0BennHEeHHBIX Hamum;

i) IPYTUX TOJKHOCTHBIX IJIMII M SKCIEPTOB, KOMaHAMPOBAHHBIX OpraHuzanuei
O6benuHeHHBIX Hamuit UM ee CIeUaIU3UPOBAHHBIMH YUPEXKICHUSIMU HIIN
MeXayHapOIHBIM areHTCTBOM II0 ATOMHOW SHEPIrWHM, KOTOpDBIE HAXOmSATCS B
parione mposeneHust omepaunun Oprammsanuu OObegWHEHHBIX Harmii B
oduUIIaIbHOM KadecTBeE...

148/ B mnymkte b) cratbm 1 KoHBEHIHWHM CONEPKUTCS CIENyIOINee OIpeelIeHe:
b) " CBSI3aHHBIM C HEW NEPCOHAN" O3HAYaeT:

i) NI, HAa3HAYEHHBIX IIPABUTEILCTBOM WIIM MEXKIIPABUTEILCTBEHHOMN
OpraHu3alMel ¢ COrJacHhsl KOMIIETEHTHOro opraHa OpraHu3aiuu
O0BennHEeHHBIX Hamum;

i) I, IIpUBJIEYEHHBIX [eHepaldbHBIM cekperapeM OpraHu3anun
O0bennHeHHbIX Hanui Wiy CHelnnaln3upOBAHHBIM YUYPEXKIECHUEM WIIN
MeXnyHapOgHBIM AareHTCTBOM II0 ATOMHON SHEPIWH,

iii) NI, HaIpaBJIeHHLIX TI'YMaHUTAPDHON HEIPaBUTEIbCTBEHHON OpraHM3aIuen
WJIM TYMAHUTAPHBIM YUYpPEXJIECHHEM B COOTBETCTBHU C COIJIAIIIEHUEM C
I'enepansueiM cekperapeM Opranmsanuu OObeguHeHHBIX Hammii uiam co
CIIEIAIM3UPOBAHHBIM YUYPEKIEHUEM WM MeEXIyHApOTHBIM areHTCTBOM IIO
aTOMHOMN DYHEPTUH,
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e, KaK OHM TOJKYIOTCS B HACTOSIIEN cTaThe. Kpome TOro, 5TH NPECTYIJICHHWS TOJKHBI OBITh
COBEpPIIIEHbI IPOTHB HAXOMAIIMXCS IION 3aIllUTOM IJIMI[, YYacTBYIOIIUX B omepanuu OpraHu3amun
O6bequnennbix Hamwii.  TepmuH " yuyacTByronmmx' TIIpMMEHSIETCS B TaHHOM CjIy4ae OIS OXBaTa
Pa3IMYHBIX KATETOPHI HAXONSIIUXCS IIOM 3alllMTOM JHWI, KOTOpble NPUHUMAIOT Yy4YacTHUE B
omepanuu Opranuszanuu OObegUHEHHBIX Halni, IPUCYTCTBYIOT B OMHUIMAILHOM KadyecTBE B
pafioHe IIPOBENEHHs TAKOM OIlEpalldd WA WHBIM 00pa3soM CBs3aHBI ¢ omepamuenrn OpraHusamuu,
KaK 9TO YKa3bIBaeTCsS B ONpEIelHeHUM HaXOMSIIIUXCS II0J 3alllUTOM IIHMII, COjep3KaIleMcs B
Koupenmmuu. Tepmuu " onepanus Opranmsanuu O0benuHeHHBIX Hanmit" ompenensieTcss B
KoHBeHIINM ¥ JIOJKEH TOJKOBAThCS TaK e, KaK OH TOJKYeTCsSl B HacTosIlen crathe 149/.

8) IIyHKT 2 HACTOSIIEH CTAaThi HMEET CBOEH IIeJbI0 M30eXKaTh OTHECEHMS K KaTeropuu
YTOJIOBHOIO JEsSIHUS JIIO0OTO IOBEIEHMS, KOTOPOE HAIPaBIE€HO IIPOTHB IIEPCOHANIA, YYACTBYIOIIIETO
B onepamun Oprammsanyu OO0benuHeHHBIX Harnmil, CaHKIIMOHUPOBAHHON Ha OCHOBaHUM riasbl VII
YcraBa Oprammsanun OObeguHEeHHBIX Hanwii B KadecTBE IPUHYIUTEIHLHON Mepbl M (aKTHYECKH
IIPOBOMSIIENCS B OOEBBIX YCIOBHUSX IIPOTHB OPraHM30BAHHBIX BOOPYKEHHBIX CHII, K KOTOPOM
MPUMEHSIETCS TIPaBO MEXIYHAPOIHBIX BOOPYKEHHBIX KOHGMIUKTOB 150/. DTOT TYHKT UMEET
CBOEHN IIeNbI0 00ecHeunTh, UTOOBI IepcoHanl Opranmsanuu OObeIMHEHHBIX Harmil oXBaThIBAJCS
HACTOSIIEN CTaThel, €eCIM TOJHKO OH He IOAMamgaeT IMOJ IEeWCTBHE IIpaBa MEKIYHAPOIHBIX
BOOPY>KEHHBIX KOHGMIMKTOB, KOTOpPOe paccMaTpuBaeTcs B cTathe 20.

IJIST OCYIIECTBIECHHUS NESITEILHOCTH B IIOHNEPKKY BBIITOJHEHHs MaHIaTa OIEpalliu
Opraamsanuu O0beguHEHHBIX Harwmii...

149/ B nynkte C) cratbm 1 KOHBEHIHMHM CONEPKUTCS CIENyIoIIee OIpeelIeHe:
c) " omepanus Oprammszamuu OObenwHeHHBIX Hamui" o3Ha4YaeT omeparuio,
VUIPEXKTEHHYI0O KOMIETEHTHBIM opraHoM Oprammsanun OObeguHeHHBIX Hanwii B
cooTBeTcTBUM ¢ YcraBoM Opranmsamumn OObequHeHHBIX Hanui ¥ IpOBOIUMYIO IIOT
pyKoBoAcTBOM M KOHTpojeMm Opranusanuu OObemumHeHHBIX Harim:

i) KOTJa OIlepamysi IPOBOIMTCS B IIEISIX IONIEp>KaHWsS WIA BOCCTAHOBIIEHMUS
MEXIYHAPOTHOTO MHpa M O€30IIaCHOCTH,  HIH

i) korma Coser Besomacmoctu miam I'enepanbHas AccamOiiess Il Ilejen
Hacrosmern KoHBeHIMM OOBABISAET O TOM, 4YTO CYIIECTBYET OCOOBIM PHCK B
OTHOIIIEHNH O€30IIaCHOCTH IIEPCOHAJA, YYaCTBYIOIIEr0 B STOM OIEPAlHH...

150/ Cwm. o6cyxueHne MpoOIeM MeXIyHApOTHOTO TyMaHWTApHOTO mpaBa B: Legality of
the Threat or Use of Nuclear Weapons (Request for Advisory Opinion by the
General Assembly of the United Nations), para. 75, to be published in I.C.J.

Reports  (1996).
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Crarbs 20

BoenHble OpecTyIIeHUS

Tr060e W3 TEepevyrCIeHHBIX HUYXKE BOEHHBIX IPECTYILIEHUN SIBISETCS IIPECTYILUIEHUEM
IIDOTUB MHpa U OE30IIaCHOCTH YEJIOBEYECTBA, €CIM OHO COBEPIIAETCS CUCTEMATHYECKUA WIHA B
IIAPOKHUX MacIITadax;

a) m000€e W3 CIEeNyIOIIUX AeSHUN, COBEPIICHHBIX B HAPYIIEHHE MEXIYHAPOIHOIO
TYMaHUTapHOTO IIpaBa:

i) YMBIIIIEHHOE YOHUICTBO;
i) IBITKA W OeCYeJOBEUYHOE OOpallleHHe, BKII0Yass OWOIOTHYECKUE
DKCIIEPUMEHTEL;
iii) VMBIIIIJICHHOE TIPUYMHEHUE TSKEJIbIX CTpaJaHUM WU CEePbe3HOTO YBEUbS

VUIM HaHECEeHHe yIiuepba 3I0pOBEIO;

iv) HEe3aKOHHOE, IIPOM3BOJILHOE M IIPOBOINMMOE B OOJBIIOM MacIITade
paspyllleHHe W NPUCBOEHHME MMYILECTBA, HE BBLI3BIBAEMbBbIE BOECHHON
HEOOXOIUMOCTEIO;

V) NPUHYXKIEHAE BOECHHOILUIEHHOIO HJIM IPYrOro HAaXONSIIErocs IIOJ, 3alllUTON

Jmna CIY>XKHUTbh B BOOPY2KEHHBIX CHJIAX HerI/IFITeJILCKOI;I IO EPZKaBBhI,

Vi) YMBIIILIEHHOE IUIIIEHNE BOEHHOIIEHHOTO FIIM IPYrOoTO HAXOISIIETOCs IIOf
3aIllATON JIMI[a TpaBa Ha OECIPHUCTPACTHOE U HOPMAaIIbHOE
CYIOTIPOU3BOJICTBO;

vii) He3aKOHHOE JEMOPTHUPOBaHWE WM IlepeMellleHhe WM He3aKOHHOe

3aKJTIOYEHNE HAXOMAIIUXCS 0] 3all[UTOM JIWII;
viii) B3STHE 3aJ0KHUKOB.

b) Tr060e W3 CIEeNyIOIIMX NEeSHUI, COBEPIIEHHOE YMBIIUIEHHO B HapyIIeHHE
MEXXIYHAPOTHOIO TYMAaHUTAPHOIO IIpaBa M SIBILIOIIEECS HPUYMHOM CMEPTH WIH CEPHE3HOTO
TEIIECHOTO TOBPEKIEHUS WM yIepOa 3J0POBBIO;

i) IpeBpallleHre TPaskIaHCKOr0 HACENEHMS WM OTHEIbHBIX TPakIaHCKUX JIHIL
B OOBEKT HAIlaIeHU,

i) COBepIlleHE HAIlaJeHMs HeM30MpaTelIhbHOr0 XapaKTepa, 3aTparhuBaioliero
rpaxkIaHCKOe HaCeJEHME WIIM TPakIaHCKHE OOBEKTHI, KOITa H3BECTHO,
YTO TaKoe HamaJgeHHe SBUTCS IPUUYMHON UYpE3MEPHBIX IIOTEPh KU3HH,
PaHEHUN CpeNy TPakIAaHCKAX JHI[ WIM IPUYAHUT yIIepO TpakIaHCKUM OOBEKTaM;
iii) COBEpIIIeHNEe HAIlaAcHUS Ha YCTAHOBKHM WM COOPYXKEHHS, COAepKalllrie
OITaCHBIE CHIIBI, KOIJA M3BECTHO, YTO TAaKO€ HaNafeHWE SIBUTCS IIPUYNHOMN
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v)

c)

Ype3MEepHBIX IIOTEPH KU3HHW, paHEHHUN CpeaM TpaxkIaHCKUX ULl KN
NPUYNHAT YINEPO TIPaKIaHCKUM OOBEKTaM;

COBCPIICHMEC HaIlaACHWA Ha JIWUIO0, KOrjJa HN3BECTHO, YTO OHO IIPEKPATHUIIO
IIPpUHUMATh Y4YaCTHUEC B BOCHHBIX NEVICTBUSIX,

BEPOJIOMHOE HCIIOIb30BAHHE OTIMYUTEILHON B®MOJIEMBI KPAacHOTO KpecTa,
KpPAacHOTO TOJyMecCSIla WIW KpPacHOTO IJIbBA M COJHIIA WIIM JPYTHX
IPU3HAHHBIX 3aIIATHBIX 3HAKOB,

m000e W3 CIEIYIOUINX IesTHUN, COBEPIIEHHOE YMBIILJIEHHO B HapyIleHUE

MEXIYHAPOTHOIO TYMaHHTAPHOIO IIpaBa:

i)

i)

d)

epeMeIeHne OKKYIMPYIOIIEN Iep>KaBOM YacTH €€ COOCTBEHHOTO
TPaXIaHCKOrO HaceJleHHWs Ha OKKYIIHPOBAHHYIO €I0 TEPPUTOPHIO;

HEoIIpaBaaHHas 3aICpzKKa pelaTpuaivyd BOCHHOINICHHBIX WM TI'PaKIaHCKHUX
JIvII,

HagpyrarejabCTBO HaX YCIOBCUYCCKUM HTOCTOMHCTBOM B HAPYIICHHC

MEKIAYHAPOOAHOI'O I'YMaHMTApHOI'O IIpaBa, B YaCTHOCTH YHHU3UTCJIHBHOC U OCKOp6I/ITeJH)H06

oOpalleHne,

W3HACUJIOBAHWE, IIPUHYXKIEHWE K MPOCTUTYIMU W HENPHUCTONHOE

IOCSATaTEIbCTBO B JTI000W (OpME;

e)

BOWHBI.
i)
i)
iii)
iv)
v)
f)

M000€e U3 CIEeNyIOIIUX NEeSHUH, COBEPIIEHHOE B HapyIleHHe 3aKOHOB M OOLIYAEB

OpUMEHEHNE OTPABISIOIINX BEINECTB WM IPYTUX BHUIOB OPYKUSI,
IpegHa3sHAUYEHHBIX IS NPUYMHEHNUS M3IUIIHUX CTpagaHu,

OECCMBICIIEHHOE pa3pyllleHHe T'OPOJOB, IIOCEIKOB MIJIM IEPEBEHb HIU
pasopeHue, He OIPaBIaHHOE BOEHHOM HEOOXOIMMOCTHIO;

HamajeHWe Ha He3alWINeHHbIe IOpoja, MEePEeBHH, KMIMINA WA 3IaHUI,
A JEMUIMTAPDU30BAHHLIE 30HBI, JHMOO WX OOCTpPEld C IPUMEHEHUEM
KaKAX OBl TO HU OBILIO CPELNCTB;

3aXBaT, pa3pylleHHe WM YMbIILICHHOEe MOBPEXIeHUE KYIbTOBBIX,
0JarOTBOPUTENBLHBIX, YYEOHBIX, XYIOXKECTBEHHBIX ¥ HAYYHBIX
VUYPEXKJCHUN, HCTOPUUYECKUX MNaMITHUKOB M XYIOXKECTBEHHBIX M HAYUYHBIX
TIpPOU3BEIICHIUN;

pasrpabiieHre OOIIECTBEHHOM MM YaCTHOM COOCTBEHHOCTH;

mo00e W3 CIEIYIOUINX NesTHUN, COBEpPIINeHHOEe B HApYIIeHWE MEXIYHapOJIHOIO

TYMaHUTApHOIO TpaBa, IPUMEHMMOrO B CJIydYyae BOODPYKEHHOTO KOHMIUKTA
HEMEKIYHAPOIHOTO XapakTepa:
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i) HOCATATENbCTBO HA KM3Hb, 3I0POBbe M (DU3MUYECKOE HIM IICUXUIECKOE
COCTOSIHME IIMI[, B YAaCTHOCTH YOMMCTBO, a TaK¥XKe TaKOe JKECTOKOeE
oOpalreHre, Kak, HaIpuMep, MBITKYM, HaHEeCeHHe YBEUHH WIH JI00bIe
(bopMBI TeJTECHBIX HaKa3aHUM,

i) KOJIJIEKTABHBLIE HAKA3aHUSA,
iii) B3ATHE 3AJI0KHUKOB;
iv) aKTBl TEPPOPU3MA,;
V) HAIpyraTelbCTBO HAJ YEIIOBEYECKMM IOCTOMHCTBOM, B YACTHOCTH

VHU3UTEIIBHOE W OCKOPOMUTEIbHOE OOpallleHre, HN3HACHIOBaHUE,
NPUHYXIEHNE K IPOCTUTYLIMHA M HENPHUCTOMHOE IIOCIraTeIbCTBO B IJIFO0OM

bopwme;
Vi) rpabex;
vii) OCyXXIeHNe W NpUMeHeHMe HaKa3aHus 0e3 IIpeIBapUTEILHOI0 CyIeOHOIro

pellleHus], BBIHECEHHOI'0 HAIJIEXKAIIUM O0pa30M YUYPEXKIEHHBIM CYIOM,
IIpY HAJIUYUM BCEX CYNEeOHBIX TapaHTHM, OOILIENPU3HAHHLIX B KAayeCTBE
HEOOXOIUMBIX;

o)) B clly4ae BOOPYKEHHOrO KOHGMIWKTA: HpUMEHEHHE METONOB WU CPEICTB
BeIeHWs] BOMHBI, He ONpPaBIaHHBIX BOEHHOM HEOOXOMMMOCTBHIO, C IIENBI0 IPUYNHUTH
OOIIMPHBIA, IOJITOBPEMEHHBLIA M CEPBE3HBIM YIIEpO IPUPOTHON CPENE M TEM CaMBIM
HaHeCTH OOJBIION Bpel 3JMOPOBBIO WMIM 3aTPYIHUTEL BRIXKMBAaHUE HACEIEHUS, B ClIy4ae
BO3HMKHOBEHHSI TAaKOIO YyIepoa.

KomMmeHTapuu

1) B 3aromoBke manHOM craThu KoMuCcHs IIpenmodsia COXpPaHHUTL CIIOBa " BOECHHEIE
IpecTyIIeHusl", a He 3aMEeHSITh WX CIOBaMHU " HAPYIIICHWS TYMAHWTAPHOTO TpaBa, NPUMEHUMOIO B
MEPUOJ_ BOOPY>KEHHBIX KOHMIMKTOB". XOoTsT ¢ IOpUAUYECKON TOYKU 3PEHMS BTOPOE BBIpasKeHHE

SBISIETCS 0OOJlee TOYHBIM, KoMmuccus Ipenmousia IIEpByIo, 0ojiee KpaTKyio (GpOpPMYIHUPOBKY.

B Xome KOHCYIbTAIMA ¢ MOMEHTa IIPEICTABIEHMS TEPBBIX HOKIagoB Kommccms BBICKa3ajgach 3a
coxpaHenne (OpMYIHUPOBKH " BOEHHBIE IIPECTYILIEHHUS'". OmHAaKO B TEKCTE MOKJIAama HCIIOJIb3YIOTCS
TaK>Ke CIOBOCOUYETAHMWs " HAPYIIEHMS 3aKOHOB M OOLIYaeB BOMHBLIT ¥ " HAPYIIEHHWS HOPM
TYMAaHUTAPHOTO TpaBa, IIPUMEHUMOTO B IIEPHOJ BOOPYXKEHHBLIX KOH(MDINKTOB".

2) BoeHnnble mpecTyIeHHs, IepedyrclieHHble B YcTaBe HIOpHOEpPrcKoro TpuOyHajaa IIOJ OOIIMM
3aroioBkoM " Hapylmenms 3aKOHOB M OObIYaeB BOMHBLI', He HMMEINM HHUKAKOW OOLIed IedUHUIINU.

3) CocraBuTelnn »TOro YcraBa paborainy Ha OcHOBe Iepeunsd 151/, oTMeTuB, OIHAKO,

151/ TIlepedyeHb IIpeCTYILIEHHMI BKIIIOYaJ, He OTPAHUYMBASCH UMM, ' YOHUNICTBA, WCTA3aHUAS HIIA
VBON B paGCTBO WM IS APYTHX IlelIell TpakJaHCKOrO0 HAceJeHWS OKKYIHMPOBAHHOW TEPPUTOPUH,
yOUICTBA WM WUCTSI3aHHMS BOECHHOIUJIEHHBIX WM JIWIl, HAXONAIIUXCS B MOpe, YOWMICTBAa 3alI0KHUKOB;
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YTO TaKOHW IIepeueHb He SBISETCS OTrpaHUYMTEIbHBIM. Kpome Toro, TpuOyHan 3asgBHI, UTO
IepeYnCcIeHHble HapYIIeHUs y3Ke ObIIM MpemycMOoTpeHbl B laarckom kouBenmuu 1907 roma, a
Takxke B 2KeHeBckom KoHBeHIIMH 1929 roga.

4) Crathst 20 BOCHPOM3BOIMUT, B YAaCTHOCTH, KATETOPUM BOEHHBIX MPECTYIIICHUM,
npexycMoTpeHnubsix KoaBenmusamvu 1907 m 1929 romosB, a Takxke B 2KeHEBCKMX KOHBEHIIHMSX
1949 roma m JOTMONHUTEIBHBIX IIPOTOKOJAX K HHUM. Onmnako, mo MHeHuio Komwuccum,
VKa3aHHBIE BBIIIIE NESHUS IS IeJed WX KBaTW(GUKAINN B KAayeCTBE IIPECTYIUIEHHI II0 CMBICIY
HacTosimero Komekca, a MMEHHO B KadeCTBE HIPECTYILIEHHH IPOTHB MHpa U OE30IACHOCTH
YelIOBEYECTBA, JOJIKHBI, KPOME TOIO, YHOBJIETBOPATHL IBYM OOIIMM KPUTEPHUSM, YKa3aHHBIM BO
BBOIHOM MOJIOXKeHMH cTaThu 20, T. €. COBEPIIAThCS CHUCTEMATHMYECKM M B INMPOKHMX MacIITabax.

5) DT 00IIMe KPUTEPUM BOEHHBIX IMPECTYIIEHHN IO HacTosiieMy Komekcy OCHOBAaHBI Ha TOM,
YTO IPECTYILIEHHs] IIPOTHB MHpa ¥ O€30IIaCHOCTH YEIOBEYECTBA SIBJISIOTCS HAMOOJEE CEPhE3HBIMU
NEeTHUSIMI COIJIACHO IIKalle MeXXIYHAPONHBIX IPECTYINIEHMM W YTO IS Ileled KBadupHUKaIIN
HapyIIeHWs B Ka4yeCTBE IIPECTYILIEHWS IIPOTUB MHUpa W 0O€30MACHOCTH YEeJIOBEYECTBA OHO JIOJKHO
VIOBJIETBOPSITH HEKOTOPHIM IOMOJNHUTEIBHLIM KPUTEPUSIM, TIOBBIIIAIONINMM CTEIIEHb €ro TSIKECTH.
DTu 0o0IIue KPUTEPUM IPELYCMOTPEHBI B BBOJHOM IIOJOKEHMM HAHHOM CTAThU.  YKa3aHHBIE
MIPECTYIIEHUs TOJKHBI COBEPIIATHCS CHCTEMATHMYECKM WM B IIMPOKMX MAcCIITa0aX.

6) DTO IONOIHUTEIbHOE TpeOOBaHME OOYCIOBIEHO TEM, 4YTO OO BbIHeceHUs HiopHOeprckoro
OpHUIOBOpa TEPMHUH " IpecTymiaeHHe" B CIOBOCOYETAHMHM " BOEHHBIE IIPECTYILIEHMS TOJIKOBAJICSI HE
B €r0 TEXHHYECKOM CMBICIE, T. €. KaK O3HAYalolIWi Hambojee TSIKKHE NeSHMUS II0 IIKale
VIOJIOBHBIX IIPECTYILIEHWH, a, CKOpee, B €ro OoOIIeM CMbICIEe, KaK HapyIlleHue, T. €.
HEBBIITOJIHEHNE KaKOro- IM00 0053aTeNbCTBA II0 YrOJOBHOMY IIPpaBy, HE3aBHCHMO OT CEPhe3HOCTH
TaKOrO HEBBLITOJIHEHWs. B »rol cBs3m Komuccust mojaraeT HEOOXOOWMBIM IIOBBICUTH CTEIEHB
TSIXKECTH, KOTOPOHU MOIKHO XapaKTepH30BaThCS BOEHHOE IIPECTYILIEHHE, OIS TOTO YTOOBI OBIThH
KBaIMOUIIUPOBAHHLIM B KadeCTBe MPECTYINIEHUS IPOTHB MHpa U OE€30IMaCHOCTH YeJIOBEUECTBA.
HNMeHHO MO®TOMY KPHUTEPUSIMHU JIESHHS SIBISIOTCS €ro CHUCTEMAaTHYECKUU XapaKTep M €ero
COBEpIIIEHHE B IIIHPOKUX MacIuTadax.

7 IIpecTtymeHne coBepIIaeTCs CUCTEMAaTHYSCKH, KOIMa OHO COBEpPIIAeTCS B COOTBETCTBUH C
3apaHee pa3pa0OTAaHHBIM IUIAHOM WM IIOJUTHKON.  IIpecTymieHume COBEpPIIAeTCS B IIIHPOKUX
MaciiTabax, KOTJa OHO HAIPaBIIEHO IPOTUB OOJBIIIOTO KOJHMYECTBAa KEPTB, KaK B pe3ylbTare
CepuM HamaJeHWM, TaK MW B pe3ylIbTaTe OTHOIO MAaCCHPOBAHHOIO HAIaIeHHUs C OOJIBIINM
KOJMYECTBOM JKEPTB.

8) Takum 00pa3soM, He KaXXJI0e BOEHHOE IIPECTYILIEHUE SIBIISIETCS IIPECTYILUIEHHWEM IIPOTHB MHpa
1 0e30IaCHOCTH dYejgoBeuecTBa. I TOro YTOOBI HApYIIEHHE SIBISUIOCH IIPECTYIUIEHHEM IIPOTHB
Mupa M O€30IIaCHOCTH YEelIOBEYECTBA, HEOOXOIMMO, YTOOBI OHO MMEIIO OIIMCAHHBIE BBIIIE OOIIHE
XapaKTEePUCTUKU.

9) IlepeueHs mpecTyINIeHUM, IpuUBeNeHHBIH B craThe 20, He OBIT cocTaBieH ex nihilo.
BOJBIIMHCTBO TEPEYNCIEHHBIX B HEM JESHWI IPU3HAHBI MEXKIYHAPOIHBIM T'YMAaHHTAPHBIM IIPaBOM
M TIEPEUYMCIEHbl B Pas3slIMYHBIX ITOTOBOpAaX.

orpabiieHre OOIIECTBEHHOM WM YaCTHOM COOCTBEHHOCTH, OECCMBICIEHHOE pa3pyIlleHHe TOPOIOB WIIH
IepeBeHb;  pa3OpeHne, He OIPaBIAHHOE BOEHHON HEOOXOIMMOCTHIO".
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10) [IlepBasi KaTeropwsi BOSHHBIX IPECTYIUICHUM, paccMaTpuBaeMmas B IOJIIYHKTE &), COCTOUT B
CEPBE3HBIX HAPYIIEHMSIX MEXIYHAPOTHOIO T'YMAaHHUTAPDHOIO IIpaBa, 3aKpeIIeHHOTo B 2KeHEBCKUX
kouBeHIMsX 1949 roma. IlogmyHkT @) i)-iii) OXBATBbIBaeT CEpbe3HbIe HAapYIIIeHUS,
SBIISIOIIMECS OOIIMMM IJIsI BCeX 4YeThIpex sKeHeBckuX KoHBeHImME 1949 roma, a MMEHHO
2KeHeBCKOM KOHBEHIIMH OO0 VIYYIIIEHHH YYACTH DAHEHBIX M OOIBHBIX B IEHCTBYIOIINX apMUSIX
(mepBasi 2KeneBckasi KoHBeHIUs, craTths 50) 152 /; 2KeHeBCcKOW KOHBEHIIMHA 00

VIYYIIEHUM YYacTH paHEHbIX, OONBHBIX M IJIMII, IIOTEPIEBIINX KOpPaOIEeKpYyIIEHHE, H3 COCTaBa
BOOPYKEHHBIX chi Ha Mope (Bropas 2KeHeBckas KoHBeHums, craThs 51) 153 /

2KeHeBCKOM KOHBeHIMM 00 OOpAaIlleHWM C BOEHHOIUIEHHbIMH ( TpeThst 2KeHeBcKash KOHBEHIIHS,
craths 130) 154 / n 2KeHeBCKOM KOHBEHIIMH O 3alllUTe TIPaskIaHCKOIO HAaCEIIEHUS BO

BpeMs BoWHBI (ueTBepras 2KeHeBckas KoHBeHums, craThsa 147) 155 /. IopmyskT &) iv)
OXBATHIBAET CEPhE3HBIE HADPYIIEHMS, SBISIOIIAECS OOIIMMH IJISI IIEPBOM, BTOPOM M YETBEPTOHN
2KeneBckux KoHBeHIUU. I[lOOMyHKT @) V) W Vi) OXBaThIBaeT Cephe3HbIE HAPYIIICHUS,
SIBJISTFOIIIAECS] OOLIIUMU JJIsI TpeThel ¥ deTBepToil 2KeHeBCcKOoW KoHBeHIMM. IlommyHKT a) Vi) u
Viii) OXBATBhIBaeT Cepbe3Hble HapyIlleHUs 4eTBepToM 2KeHeBCKOM KOHBeHIMHU.  [lomoxkeHus
HACTOSIIIIETO IIOAIYHKTA CIEAyeT ITOHMMAaTh KaK HMEIOIIHE TaKoe >Ke 3HaueHwe W chepy
IIpUMEHEHUs, KaK M COOTBETCTBYIOIIIME IIOJNOXKEHUS, COHEPKAIINECS B YKa3aHHBIX

KOHBEHIUSX 156/. DTO IOJOKEHWE IPAKTHYECKH aHAJOTHMYHO COOTBETCTBYIOIIEMY

IIOJIOKEHMIO, COmepxKaIlleMycs B YcTaBe MeXXIYHApOIHOIO YrOJOBHOIO TpUOYHAla IO OBIBIIEHN
IOrocmaBuu ( crates 3).

11) Bropas W TpeThsl KaTETOPWHM BOEHHBIX TMPECTYIUIEHWH, paccMaTpHBaeMble B IOJIIYHKTax b)
M C), OXBaThIBAIOT Cephe3HbIe HAPYIIIEHWS, IepeurciieHHble B JlomosHUTEIRHOM mpoTOoKOojNe | K
Kenerckum KoHBeHmmsM 1949 roma 157/. YTto KacaeTcs BTOPOM KaTErOpWH, TO

MOANYHKT D) OXBaThIBaeT cepbe3HbIe HApYIIIEHWS, TPEIyCMOTPEHHBIE B TYHKTe 3 cratbu 85
ILoTTOTHUTEIFHOTO TPOTOKOJA |. BBomHOE MOIOXKEHWE BTOTO IIONIYHKTA BOCIIPOM3BOIHUT IBa
OOIIMX KPHUTEPHs, COHEpKAIMUXCSI B IYyHKTe 3 cTaThbi 85, COTNIacHO KOTOPHIM IESHUS TOJKHEI
COBEPIIATLCS YMBIIIJIEHHO U SIBISTHCS MPUYMHONM CMEPTU HIIM CEPLE3HOrO TEIECHOTO IOBPEXXIECHUS

niu yiiep6a 3moposbto.  [HommyHkT b) i)-V) OXBAaThIBACT CEPhE3HBIE HAPYIICHUSI,
IepevYnciIieHHble COOTBETCTBEHHO B MyHKTe 3 a)-C), €) u f) cratem 85 158/ Yro
152/ United Nations Treaty Series , vol. 75, p. 31

153/ lbid ., p. 85.

154/ 1bid ., p. 135.

155/ lbid ., p. 287.

156/ B »ToM OTHOIIIEHMM aBTOPUTETHbIE KOMMEHTapuu K 2KeHEeBCKMM KOHBEHIIASIM
1949 roma, moaroroBiaeHHBIe MeskmyHapomHbEIM KommuTeToM KpacHoro Kpecra, B paBHOHM CTeIeHH
IPUMEHUMBI K HACTOSIIIIAM IIOJIOXKEHUSIM.

157/ JomnomHuTenbHBbIM mpoToKOod | K 2KeHeBckMM KoHBeHIIUSM oT 12 asrycra 1949 ropa,
KacafolIuics 3aIllUThl KEePTB MEXKIYHAPOITHBIX BOOPYKEHHBIX KOHMIWUKTOB [ HUXKe J[OTOIHUTEIbHBIN

IIpotokoxn 1], United Nations Treaty Series, vol. 1125, p. 3.

158/ TIommyskT €) iii) OXBAaTBhIBAET €IE€ OJHO CEPbEe3HOE HapyIIeHHe, IPELYyCMOTPEHHOE B
nyakte 3 d) cratem 85.
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KacaeTcsl TPeThedl KaTEeropwH, TO HOANYHKT C) OXBAaTBIBAET CEPhEe3HbIe HAPYIIIEHUS,
TepedncieHHble B myHKTe 4 crathy 85 JlOMONHUTEIBHOTO IPOTOKONA . BBomHOe moirozkenme
BTOr0 IONINYHKTA BOCIPOM3BOIMT OOIIMH KPHUTEPHUM, COHEpKalluicad B IyHKTe 4 crateu 85,
COTJIaCHO KOTOPOMY MESTHHS IOJKHBI COBEDINATHCS YMBIILIEHHO.  IlogmyHKT C) i)  m i)
OXBAThIBAET CEepPhE3HbIE HAPYIIEHWS, IIPEIyCMOTpPeHHbIe B MyHKTe 4 @) u b)

crathu 85 159 /. IMomnyukTel b) ® c) choegyeT MOHMMATh KaK WMMEIOIINE AHAIOTHYHOE
3gaueHre W cdepy NPUMEHEHMS, KaK M COOTBETCTBYIOIIWE IIOJOXKEHUs, COIepKaIluecs B
ykazanHoM IIporoxose 160/. DT TONIYHKTHI CHOPMYJIHMPOBAHBI B OOIIMUX BBIPAKEHUSX U

HE COJEepKAaT CCBHLUIKM HAa KOHKDETHBIE CTAaThby JIOIOJIHUTEIBLHOTO IIPOTOKONA |, KOTOpKIX
IIPeIyCMAaTPUBAET OCHOBHOM CTaHIAPT IOBEIEHUS IIPUMEHUTENHHO K CEPHE3HBIM HapYIIEHUSIM
MOJOXKEHHI, COJepsKaIIuxcs B craThe 85. OmHAKO COOTBETCTBYIOIIYE CTAaHIAPTHI IOBEIEHHUS B
PaBHOM CTENEHM IIPAMEHMMBI K HACTOSIIUM ITOMIIYHKTAM.

12) YeTBepras KaTeropus BOCHHBIX INPECTYIUIEHW, paccMaTpuBaemas B mommyHKTe d) ,
MPEICTaBIsIeT COOOM " HAaIpyraTelbCTBO HANI YeJIOBEYECKUM HTOCTOMHCTBOM B HapyIIIEHHE
MEXIYHAPOMHOTO T'YMAaHMTAPHOIO IIpaBa, B Y4aCTHOCTH YHHU3HUTEIHLHOE M OCKOPOUTEILHOE
oOpallleHre, H3HACUJIOBAaHME, IPUHYXKICHHE K IIPOCTUTYLIUM W HEIPHCTOMHOE IOCSTATEIhCTBO B
mobon gopme”. DTOT TUI IIOBEIEHHs SICHO IIPEICTABISIET COOOM CEpPhbe3HOE HapyIIIeHHE

mepBou- yeTBepTor 2KeHEeBCKMX KOHBEHIIMN Ha OCHOBAHWUW TONIYHKTOB a) ii) u iii). Tem He
menee Kommccust codna HEOOXOZMMBIM HEIBYCMBICIEHHO IIOATBEPANUTH IIPECTYIHBIA XapaKTep
TaKOT'O TIOBEICHUS, SIBISIOIIETOCS BOCHHBIM IIPECTYIUICHHEM, COBepIlIaeMbIM B XOje BOODPYKEHHOI'O
KOH(MIWKTAa MEXIYHApPOTHOTO XapakTepa, BBHAY OECIpPEleNeHTHOr0 KOJIWYECTBA COOOIIEHHI O
TaKOM BHIE NPECTYIHBIX OESHHI, COBEPIIABIINXCS CHCTEMATUYECKHA WM B IIMHPOKHUX MacIITabax B
opiBiiert IOrocmaBum.  DTO IOJOXKEHWE OCHOBAHO Ha MyHKTEe 2 €) crathl 4 JIOMOJHHUTEIHHOTO
nporokona |l  x 2KenmeBckum kKoHBeHImsM 1949 roma, XapakKTepH3YIOIIeM TaKOe IIOBEIECHHE B
KadyecTBe HAPYIIEHUS OCHOBHBIX TapaHTHH, KOTOPHLIMH HMEIOT IIPaBO IOJIL30BATHCS BCE
HaXOMSIIHUecs MOJ 3allUTON JHUIA B XOJie BOODPYKEHHOT'O KOHMIWKTAa HEeMeXIyHapOIHOTO
xapakTtepa 161/. Komuccrst oTMeTHMIIa, 4YTO OCHOBHBIE TapaHTHM, OOeCIEYHBAEMEBIE IIPABOM
BOOPYKEHHOI0 KOHMIMKTAa HEMEXIYHAPOTHOIO XapaKTepa, IIPEACTaBISIOT COOOM MHHHUMAIbHBIR
CTaHIApT I'YMaHUTAPDHOTO OOpAaIlleHWs C HaXONSIIMUMUCS II0J, 3alllUTON JHUIAMM, KOTOPBIA

159/ Ipyrme TIONOXKEHWS HACTOSIIEN CTATBM OXBaTHIBAIOT OCTAlIbHBIC Cepbe3HbIC HAPYIIICHUS,
TepevyncieHHble B MyHKTe 4 crathm 85.  TOAMYyHKT &) Vi)  OXBaThIBaeT Cephe3HbIE HAPYIIIECHUS,
TepevyncieHHble B MyHKTe 4 €) crarbu 85; MOANyHKT a) Vi) OXBaTHIBAET CEPhE3HOE HapyIIIEeHHE,
Kacaoleecss HE3aKOHHOTO JENMOPTUPOBAHMS WUIM IIEpEMEIIeHUs, YIOMSHYTOrO B TYHKTe 4 @) CTaThu
85; MOANYHKT 0) OXBaThIBA€T Cephe3HOE HapyIIeHWe, NpelyCMOTpeHHOe B TyHKTe 4 C) craThm 85;
W TIONIYHKT €) iV)  OXBaThIBaeT Cephe3HOe HapyIlleHWe, IPeIyCMOTPEeHHOe B MyHKTe 4 d) cTaThu
85. Cepbe3Hoe HapyIIeHHWe, MPEIyCMOTpeHHOoe B TyHKTe 4 C) crathu 85, OXBauyeHO HE TOJBKO Kak
BOCHHOE TIPECTYILUIEHHE COTIACHO Oojiee 0OIIeN (hOPMYIHUPOBKE, COmepIKAIIercss B MOAIMyHKTe d)
HACTOSINEN CTaThbW, HO TaKXKe W KaK MPEeCTYIUICHHWE TPOTHB YeIIOBEYHOCTH COTIACHO TOIIYHKTY f)
crateu 18, KoTopas He TpeOyeT HAIUYMSI BOOPYKEHHOrO KOHQIMKTA.

160/ B »TOM OTHOIIEHWHM AaBTOPUTETHBIM KOMMEHTapu¥ K J[OMOIHUTEILHOMY HpPOTOKOMY I,
MIOJATOTOBJIEHHBIM MesKnyHapomHbIM KomuTeToM KpacHoro Kpecta, B paBHOW CTelEeHH NPHUMEHHUM K
HACTOSIIAM TIOJIOXKEHUSM.

161/ JomomaurtenbHbI mpoTokod |l k 2KeHeBckMM KoHBeHIusM oT 12 aBrycra 1949 rona,
KacafolIuNCcs 3allUThl KEePTB BOOPYKEHHBIX KOHMIWKTOB HEMEXIYHAPOTHOTO XapakTepa [ HUXKe
IomnosHUTENbHBIA TIpOTOKON ]. United Nations Treaty Series , vol. 1125, p. 609.
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IIPUMEHUM K IIFOOOMY THUIIy BOOPYKEHHOrO KOHMINKTAa, HE3aBUCHMO OT TOrO, HOCUT JH OH
MeXXIYHAPOIHBIA HJIM HEMEXKIYHAPOMHBIM XapakTep. DTO SICHO IPHU3HAHO B OOIIEH CcTaThe 3
2KeneBckux koHBeHIMN 1949 roma m B myHKTe 2 craThu 4 JlomoxHUTEIbHOTO IIpoTokoma |l.

13) [IIgras KaTeropus BOEHHBIX TPECTYIUICHWI, pAacCMaTPUBAEMbIX B IOJIYHKTE €), BKJIIOYAET B
IIEPBYIO OYEPENh CEPhE3HbIE HAPYIIEHUS 3aKOHOB M OOBIYAEB CYXOIyTHOM BOWHBI, 3aKPEIIEHHBLIX B
laarckon komBennum (IV) 1907 roma wm mpwiiaraeMbix K HUM HopMm 162/. Komuccus
OTMETHIIA, YTO MOIANYHKT €) iV)  JOJKEH, B YaCTHOCTH, OXBATbIBATh KYJIBTYPHYIO
COOCTBEHHOCTh, OXpaHseMylo I'aarckow koHBeHumer 1954 roma o0 3aluTe KYIBTYPHBIX

neHHoctew 163/, a TakxXKe JUTepaTypHbIe M XYJIOKECTBEHHBIC MPOW3BENEHUS, 3alllUIacMble
BepHCKOI KOHBeHIMEN 00 OXpaHe JTUTEPATYPHBIX M XYIOKECTBEHHBIX Npom3BeneHu 164 /.

D10 mojoxkeHWe OCHOBaHO Ha YcraBe HropubGeprckoro tpubynama (craths 6 c)) u Ycrase
MeXIyHapOHOTO YrOJIOBHOTO TpuOyHajia mo ObiBmied IOrocmaBum ( ctaThs 3). B oramuume ot
DTUX JOKYMEHTOB HACTOSINEE IIOJIOKEHWE IMpPeNyCMATPHBAET HCUEPIILIBAIOIINNM IIepeYeHb HapyIIeHUH
3aKOHOB M OOBIYAE€B BOMHBI IJIs OOECIEUYEHMS OOJbBIIEH YBEPEHHOCTH B IUIaHE KBalIMMUKAIIUU
MOBEeIeHUsI, OxBaTbiBaeMoro HactosimuM Komekcom. Kpome Toro, momgmyHKT e€) iii)

OXBaThIBAET CEPhE3HOE HApyIlleHWe, mpeaycMoTpeHHoe B myHkTe 3 d) cratem 85, Kacaroreecs
IEMHUINTAPU30BAaHHBIX 30H. TepMumH " geMHIIMTapr30BaHHAs 30HA" HMeeT TO K€ 3HaYeHHEe B
HACTOSIIIIEM TMOJIOXEHUH, 4YTO W B cTaThe 60 IomomHUTEeNbHOTO mHpoTokoma | 165 /.

14) Ilecras KaTeropus BOEHHBIX TpPECTYILUIEHWH, paccMaTpuBaeMasi B moamyHkte f), Bkirouaer
cepbe3Hble HApPYIIEHWS MEXIYHAPOTHOIO T'YMaHHTApHOTO IIpaBa, HPUMEHHUMOTO B cllydae
BOODY:KEHHOTO KOH(DIMUKTAa HEMEXIYHAPOTHOIO XapakTepa, IIPeIyCMOTpPeHHBIE B OOIIEeN CcTaThe 3
2KeneBckmx koHBeHIMHM 1949 roma m B crathe 4 JlomomHuTenbHOTO IpoTokona |l Kk 2KeHeBCcKUM
KOHBeHIMSIM 166/. ITomoskeHns »TOro IOANYHKTA CJIEIyeT HOHMMATh KaK HMEIOIIee
aHAJIOTUYHOE 3HAaueHWe W cdepy NpPUMEHEHWS, YTO W COOTBETCTBYIOIIEE IOJOKEHHE,

162/ Taarckas konBeHnms (IV) o0 3akOHaX W OOBIYASX CYXONYTHOW BOWHBI, C IPHUIOKEHUEM
HOpPM, Bevans, vol. I, p. 631.

163/ United Nations Treaty Series , vol. 249, p. 216.

164/ WIPO Publication No. 287(E).

165/ " AOcomoTHO SICHO, YTO aBTOpPHI cTarbu 60 He WMenW B BHIY TaKWe 30HBI, Iaxe eciu
OHU IIpeIyCMaTPUBAJIU, UYTO IEeMUIUTAPU30BAHHBIE 30HBI MOTJIM OBl CO3JABATHCS YK€ B MUDPHOE
Bpems.  DaKTHYECKU TaKWe pa3IWYHbIE THUIbLI TEMUIATAPU30BAHHBIX 30H, CO3JaBAaE€MbIX
IOrOBOPAMHM...  CO3JAlOTCS He JJs BOEHHOrO, a JJsI MUDHOIO BPEMEHH WIJIM IO KpaWHEW Mepe BO
Bpems mepemupus. PaKTHUYECKHM B DTOM M COCTOMT OCHOBHAasl XapaKTepHas YepTa 30H, CO3JaBa€MbIX
mo cratbe 60: OHM IIpecleqyrT TYMAaHHTADHYIO, a He IOJUTHYECKYIO IIeJIb, OHH CIIeIHaIbHO
MpeIHa3HAYEHBI JJIS 3alllMThl IPOXKWBAIOIIET0 B HHUX HACeJeHWS OT HamajeHws. Ilo oOIemy
MIPU3HAHWIO HUYTO HE IPEMSITCTBYET MpPEBPAIEHUIO MeMUIMTAPU30BAHHON 30HBI, CO3JAHHOM Ha
OCHOBAaHUM MHPHOTO JOTOBOpa, COIJIAIIIEHUS O MNEPEMHUPUU WIW WHOTO MEXIYHAPOIHOI'O COTJIAIIeHHS,
COTJIACHO IPYroMy MEKIYHAPOMHOMY COTJAIIEHWIO, B IEMHJIUTAPH30BAHHYIO 30HY B COOTBETCTBHUH CO
cratberi 60 B cllydae BOOPYXKEHHOTO KOHMIMKTA IIPU YCIOBHUHM, YTO DTO OYIET 3aKpeIIeHO B HOBOM
cornmamreamu.  Commentary to Additional Protocol I, p. 709.

166/ Janee: JomomHUTENbHBIM MTpOTOKOI Il.
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cojepxKalreecss B yKa3aHHBIX KoHBeHIHSX M IIporokome 167/. HopmyskT f) i)

OXBaThIBA€T HapyllleHHWs myHKTa 1 a) oOmen cratbu 3 2KeHEeBCKHMX KOHBEHIUNA W IYHKTa 2 a)
cratbu 4 JlomomHUTEIbHOrO IpoTokoma |l. HomnyuxkT f) i) OXBaThIBaET HApPYIIIEHUS ITYHKTA
2 b) crateu 4 JlomoaHuUTEIbHOTO MpoToKoJa ll. HomnyukT f) iii) OXBATBLIBAET HAPYIIIEHUS
nyHkta 1 b) oOmewt cratbum 3 2KeHeBCKMX KOHBEHIHMHM M IYyHKTa 2 c) cTathu 4
IomomuuTeNbHOrO IpoTOKOMA Il MomnyukT f) iv) OXBaThIBaeT HapyllleHWs MyHKTa 2 d)
ctatbl 4 JIOIOJIHUTENHHOTO IIpOTOKOIA Il HommyukT f) V)  oxBaThIBaeT HapyuleHHWs TyHKTa 1
c) oobmen cratbu 3 2KeHeBCKMX KOHBEHIIMH M 0ollee MOAPOOHOTO MyHKTa 2 €) craThu 4
IonomuuTensHOro mpoTokoia Il 168 /. HomnynkT f) Vi) OXBaThIBaeT HApYIIEHUS ITYHKTA

2 g) crateu 4 JlomoaHWUTEIbHOTO MmpoTokoJa ll. MomnyukT f) Vi) OXBaThIBAET HAPYIIIEHUS
myakta 1 d) oOmen cratbr 3 2KeHEBCKMX KOHBEHIIHUH. Hacrosimuin moanyHKT chopMyInpoBaH
Ha OCHOBe YcTaBa MeXIyHApOIHOIO YroJIOBHOro TpuwOyHama 1mo Pyamnme (crtatbs 4), Toe
COIEPKUTCSI COBPEeMEHHAas TPaKTOBKAa MOENCTBYyIoIlero mpasa. Ilo MHenmo Komuccwmu, B5TOT
MOAIYHKT MMeEET 0C000e 3HAYEHUE B CBSI3M C OONBIIMM KOJHYECTBOM BOODPYKEHHBIX KOHGMIUKTOB
HEMEXIYHapOIHOIO XapakTepa, HAaONIOJABIINXCS B IOCIEeIHHME rombl. KOMHCCHS OTMETHIIa, YTO
MPUHIUI JTAYHON YTOJIOBHOM OTBETCTBEHHOCTHM 3a HAapyIlIEeHHWeE IIpaBa, IIPUMEHHMOTO BO
BHYTPEHHEM BOODPYKEHHOM KOHGMDIUKTE, OBLIO MHOATBEPKAECHO MeXIYHAPOTHBIM YIOJOBHBIM
TpuOyHamoM Tmo ObiBIen FOrocmasum 169/.

15) CegpMasi KaTeropusi BOGHHBIX IMPECTYIUICHWH, paccMaTpuBaeMas B IOANYHKTE (),
OXBATBhIBaeT BOCHHBIEC IIPECTYIUICHHS, IIPelyCMOTpeHHble B cTaThiax 35 u 55 JlomodHUTEILHOTO
mpotokona |. HapymieHust »THX IIONIOXKEHWN He KBaTUGMUIMPYIOTCS B KAYeCTBE CEPhE3HBIX
HapyIIEeHW!, BIEKYIINX 3a COOOM IIMYHYIO YrOJOBHYIO OTBETCTBEHHOCTBH II0 3TOMy IIpoTOKOIy.
Hacrosimuii ITOIYHKT CONEPKHUT TPHA NOIOJHHUTEILHBIX 3JIEMEHTa, TPeOYEMBIX IJIsS TOrO, YTOOBI
HapymieHus IIpoTokoia MOTNIM KBaJIUGUIIMPOBATECS B KayeCTBE OJHOTO W3 BOEHHBIX
IIPECTYIIEHUM, OXBaThIBaeMBIX HacTosimuM KomekcoM.  Bo- mepBeIX, HEOOXOZMMO, YTOOBI
HCIOJIB30BaHNE 3aIlpPEIIeHHBIX METOJOB WM CPEICTB BEICHMS BOMHBI HE OBLIO OIPaBIaHO BOCHHOM
HEOoOXOomMMOCTEI0.  TepMuH " BoeHHass HeOOXOOMMOCTH' WCIONB3YETCS B ITAHHOM IOJOXKEHWU B
TOM K€ 3HauYeHWHM, UYTO U B COOTBETCTBYIOIIIMX IOJOKEHHSIX IEMCTBYIOIIUX IIPAaBOBBIX aKTOB,
HampuMep B ctathe 23 () [Taarckort komeenmumu (IV) 1907 roma 170/, mOMOXKEHUSX O
CEPBhE3HBIX HAPYIIEHUSIX, comepxkammxcsd B cTaThsax 50, 51 wum 147 COOTBETCTBEHHO HEPBOH,

167/ B »ToM OTHOIIIEHMH aBTOPUTETHBbIE KOMMeHTapwu K 2KeHeBckuM KoHBeHIMsAIM 1949 roma
n JomomauTenbHOMY mpoTokomy |l,  momroroBieHHBIE MeXXIyHapomHBEIM KomMuTeToM KpacHoro
Kpecra, B paBHOW CTeNeHM IPUMEHHMBI K HACTOSIIUM IIOJIOXKEHUSM.

168/ DOTm HapylleHHs, COBEpIIAEMbIE B IIEPHUOJ] BOOPYKEHHOTO KOHMIMKTA MEXKIYHAPOTHOI'O
XapakTepa, OXBAThIBAIOTCS AaHAJOTUYHBIM TIOJOKEHHEM, CONEPKAIIMMCS B TOANYHKTe O) HACTOSIIEH
CTaThH.

169/ Cwm. The Prosecutor v. Dusko Tadic, Decicion of the Appeals Chamber on
the Defence Motion for Interlocutory Appeal on Jurisdiction, p. 68.

170/ Crarpst 23 Q) Tiacut: " BOCHpeINaeTcs... HCTPEOJSATh WM 3aXBATHIBATH
HENPUATEIbCKYIO COOCTBEHHOCTh, KpPOME CIIy4aeB, KOrja II0JOOHOe HCTpeOJIeHHE WM 3axBaT
HACTOSTEIBLHO BBI3LIBAETCSI BOEHHOW HEOOXOIMMOCTBIO".

- 117 -



BTOpOM U dYeTBepTon 2KeHeBCKMX KOHBEHIIMH, cTaThe 33 mepBor 2KeHeBCKOM

kouBeHwu 171/ wu crarbe 53 uyerBepron 2KeHeBckoW KoHBeHIuu 172/ Bo- BTOpBIX,

IEeNCTBHE MOJNKHO COBEPIIATHCS C KOHKPETHOM IIENIbI0 " MPMYMHUTH OOIIMPHBIA, ITOJITOBPEMEHHBIN
WA CEPHE3HBbIN yIepO IPUPOMHON CPENe M TEM CAMbIM HAHECTU OOJBIION Bpex 3A0POBBIO KU
3aTPYIHUTH BBIXKUBAaHUE HaceleHUs . B »TOM OTHOIIIEHWM HACTOSIEe IOJOXKEHHME TpPeOyerT,
YTOOBI JEWCTBUE BBI3BIBAJIO OOJIEE CEPhE3HBbIE ITOCIEINCTBUS IS HACENEHHS, C TeM YTOOBI €ro
MOXHO OBLIO KBalIMMHUIMPOBATh B Ka4eCTBE BOEHHOIO IIPECTYIUICHUS, OXBATBHIBAEMOIO HACTOSIIIUM
KogmekcoM, a MMEHHO cepbe3Hble W BpEIHbIE MOCIEACTBUS IO CPABHEHWUIO C BPEIHBLIMHU
MMOCIENCTBUSIMHU, OOYCIOBIMBAIOIIUMH HapyllleHue [OMOIHUTEILHOIO IPOTOKOIa |. B- Tpethux,
HACTOSIIIUN MOAIYHKT TpebyeT, dYTOObI TakKoW Bpen (aKTUYECKH HAHOCUICS B PE3yIbTaTe
3ampeltieHHoro moBegeHus. Ilo MHeHmio Kommccum, Takod THII ITOBEeJIEHHS MOKET IIPENCTaBISTh
co00l BOEHHOE IIPECTYILIEHHE, OXBaTbIBaeMoe HacTosiuMm KomekcoM, B TOM CiIy4ae, €CId OHO
HMeeT MeCTO B XOJie BOODPYKEHHOTO KOHMIMKTa MEeXIYHApOIHOTO HIU HEMEKIYHApOIHOTO
xapakTepa. TakuMm 00pa3oM, HACTOSIIHMHI ITOAIYHKT IPUMEHSIETCS "B CJIy4ae BOODPYKEHHOI'O
KOHMIUKTA" HE3aBUCUMO OT TOTO, HOCHUT JIM OH MEKIYHAPOIHBLIN WM HEeMEXXIYHapOTHBIN
XapakTep B OTIMYHME OT Ooliee OrpaHWYEHHOW ccdepbl IpUMeHEeHUS J[OMOIHUTEILHOIO IIPOTOKONA |
K MEXIYHapOJTHOMY BOODYKEHHOMY KOHGIMKTY. BBomHas Kilay3ylla HACTOSIIEr0 MONMNMYHKTa He
BKITFOYACT CIIOBa "B HapyIIeHWEe MEXIYHApPOTHOIO0 TYMaHWTApHOTO TpaBa”, ¢ TeM YTOOBI HE
CO37aBaTh BIIEYATIIEHHS, 4YTO HTAHHBLIM BHUM IIOBEIEHUS OO0S3aTEIbHO IPEICTABISIET COOOM BOEHHOE
MPECTYIUIEHNEe II0 JIEUCTBYIOLIEMY MEXJIYHApPOJHOMY IIpaBy, B OTIWYHE OT MPEIbIIYIIAX
monmyHkToB 173/.

T'JIABA 1l

OTBETCTBEHHOCTbH T'OCYIOAPCTB

A. Bseepgenue

51. Ha cBoet neppour ceccum B 1949 romy Kommccums B KayecTBe OJHOM M3 TeM, KOTOpEIE
OHa couJla IOIXOIAIIMMM I KOZWdHUKAINH, BbIOpalla TeMy " OTBETCTBEHHOCTL I'OCYIapCTB'.
B otBer Ha pesomoruio 799(VIII) I'emepanpuoit Accam0Oien or 7 mexkabps 1953 roma, B
koropor Komuccnu OBLIO IPENIIOKEHO HPUCTYIMTH, KaK TOJBKO OHA COYTET BTO

171/ Crarps 33 mepBort 2KeHeBCKOW KOHBEHIIMH 3allpellaeT MCIOIb30BaHWE HE II0
Ha3HAUYEHMIO 3JaHWM W HMYIIECTBa, MPUHAIJIEXAIUX CAHUTAPHBIM (OPMUPOBAHUSIM IIPOTUBHUKA, 34
HEeOOJBIINM HCKIIOUEHHEM "B clydyae KpaWHel BOEHHOM HEOOXOTHUMOCTH'. KomMeHnTapum K »Tom
CTaTbhe OTChUIAET K " MCKIIIOUYEHMIO KpanHell BOEHHOM HEOOXOZUMOCTHM KaK K " IPU3HAHHOMY IIPUHIIAILY
MexXnyHapomHoro mpasa'. Commentary to Geneva Convention I, p. 275.

172/ B cratbe 53 mpusHaeTcss €IMHCTBEHHOE HCKIIIOUYEHME M3 3allpelleHHOr0 pa3pyIIeHHs
WMYIIECTBA, a MMEHHO B TOM Cllydyae, KOTJa TaKOe pa3pyIleHHe SBISETCS aOCOJIOTHO HEOOXOIMMBIM
IS BOCHHBIX OIlIepaIlyi.

173/ B pyKROBOZAIIWX NPWHIIMNAX JIJISI BOCHHBIX YCTAaBOB M WHCTPYKIHMHM IIO OXpaHe
OKDPY3KAIOIIel Cpeibl B IEPHOIBI BOODPYKEHHBIX KOHMIMKTOB, IIOATOTOBIEHHBIX MEXIYHAPOTHBIM
komutetroM Kpacumoro Kpecra, rosopurcs, 4YTO " HeOIpaBJAaHHOE BOEHHOM HEOOXOTHUMOCTHIO
paspyllleHre IIPUPOITHOM Cpeabl HapyllaeT MeKIyHApOJHOe TyMaHHTapHOe IpaBo. IIpm oIpeieaeHHBIX
00CTOSITEILCTBAX TaKOE€ pa3pyIlleHHe HAKa3yeTcsd B KayeCTBE CEPhEe3HOr0 HApPYIIEHHS MEKIYHAPOTHOTO
TYMaHHATApHOTO IIpaBa'. IMokyment A/49/323, IPUIIOXKEHHUE.
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1eaecoo0pasHbIM, K KomubHKaIUKM IIPUHIIAIOB MEXIYHAPOMTHOTO IIpaBa, KacalOIIUXCs
OTBETCTBEHHOCTH TocymapcTB, Kommccusd Ha cBoell cempMmol ceccuum B 1955 romy mocraHoBmia
HavyaTh um3ydyeHme TeMbl " OTBeTCTBEHHOCTb TocymapcTB' u HazHaumaa P. B. Tapcua Amamopa
CrnenuabHBIM JOKITATYUKOM II0 BTOM TeMe. Ha cliemyrommmx ImecTH ceccusx Komwmccwmu B
nepuop, ¢ 1956 mo 1961 rop CroenmalbHBIA JOKJIATUMK IIPENCTABHI IIECTh JOKJIANIOB,
KacaBIIXCS B IEJOM BOIpoca 00 OTBETCTBEHHOCTH TOCYIApCTB 3a NpWYMHEHHWE yIIepOa JUYHOCTH
WM WMYIIECTBY WHOCTpaHIeB 174/.

52. Ha cBoent uernipHammaTon ceccum B 1962 romy Komwmccusi yupenmia IlogkoMuTeT, MOPYYHUB
€My TIONTOTOBUTH IIPEIBAPUTENILHBIN JOKJIAN, COIEPKAIIUM IPEIJIOKEeHNs, Kacarommecs chephl
oxBaTa OYHYIIEro HcclemoBaHWs M momxoma 175/.

53. Ha cBoent marHammaton ceccum B 1963 romy Komwmccusi, emWHOTIIACHO OMOOPUB HOKJIAT
ITonkomMuTeTa, Ha3Haumiaa I- HA PobGepro Aro ChnenualbHBIM ITOKIAIUMKOM II0 BTOM TEME.

54. B mepmop co cBoed nBamiath mepoit (1969 rom) mo Tpuamath mepsyio (1979 rom)
ceccuro Kommccust monyumaa oT CHelMalbHOTO ITOKJIaTuMKa BOCEMb HOKJIamoB 176/.

55. B o6meM maaHe IPOEKTOB cTaTeW Mo TeMe " OTBETCTBEHHOCTh I'OCYIapCTB', IIPHHITOM
Kommccuernr Ha ee mBamiaTh cenbMou ceccmum B 1975 rTomy, mpemycMoOTpeHa cClemylolmas CTPYKTypa
mpoekTa craTer:. YacTh mepBast JOJKHA KacaThCsS IPOUCXOKISHUS MeEXKIYHAPOTHOM
OTBETCTBEHHOCTH;  YacThb BTOpas - cojepxkaHus, GOpPM U 00beMa MEKIYHAPOIHON
OTBETCTBEHHOCTH, a BO3MOXKHass YacTb TpeThs, KOTopyro Komuccusi Moria OBl DPEIINUTh
BKJIIOYUTh B IIPOEKT CTAaTeH, Kacallach ObI BOIpOca 00 YPEryIMPOBAHMH CIIOPOB M OCYIIECTBIECHUU
MEeXKJyHapOJHON OTBeTCTBeHHOCTH 177/

174/ ExerogHuk ... 1969 rox, ToM. ll, cTp. 254.

175/ Tam xe, cTtp. 254 wu panee.

176/ Otm BoceMb nokinazoB CHENMAILHOTO IOKIAIYHUKA CM.:

Exxerogauk ... 1969 rog, Tom I, moxkymenr A/CN.4/217 wu Add.l, crp. 139-174;

Exxerogauk ... 1970 rog, toMm |l, moxkyment A/CN.4/233, crp. 207-232;

Exxeromgamk ... 1971 rox, Tom Il ( Yacte mepmas), moxymeHT A/CN.4/246 wu Add.1-3, cTp. 234;
Exxerogauk ... 1972 rog, ToMm ll, moxkymenr A/CN.4/264 wu Add.l, crp. 87;

Exxerogauk ... 1976 rox, ToMm Il ( Yacte mepmast), mokymeHT A/CN.4/291 w Add.1 wu 2, cTp.
2-68;

Exxerogauk ... 1977 rox, Tom Il ( Yacte mepmas), moxymeHt A/CN.4/302 wu Add.1-3;
Exxerogauk ... 1978 rox, Tom Il ( Yacte mepmas), moxymeHt A/CN.4/318 wu Add.1-4, un 1980
rog, poxyment A/CN.4/318/Add.5-7.

177/ Exerogauk ... 1975 rox, TtoMm I, cTp. 66-71, mokymenT A/10010/Rev.1,
OyHKTHI 38-51.
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56. Ha cBoenr Tpuauath BTOpou ceccmu B 1980 romy Kommccus B mpeaBapHTEILHOM HOPSIKE
MPUHSAIA B TEPBOM YTeHWHM YacTh IEpPBYI0O NPOEKTOB CTATEW O " MPOUCXOXICHUN MEXIYHAPOTHOM
oTBeTcTBeHHOCTH" 178 /.

57. Ha cBoent tpumnarte neppoiut ceccuum (1979 rom) Komwmccust B cBsi3m ¢ u3OpaHHEM
r- Ha Aro cymeert MexxayHapomgHoro Cyna HasHaumiaa ChoenmuaiabHBIM JOKIQIYMKOM IO BTOU TeMe
r- Ha Bunnema Pudarena.

58. B mepmom mexnay cBoumm TpuanaTh Bropow (1980 rom) w Tpmmuate BockMoim (1986 rom)
ceccusMu Kommuccus monyumiia oT I- Ha Buminema Pudarena cemp moxmamoB 179/,
KacaloIlUXCs YacTel BTOPON ¥ TPEThel IIPOEKTOB cTaTed mo »Tor Teme 180/.

59. Ha cBoenn Tpumguath aeBsiton ceccun B 1987 romy Kommccus HazHaumna CrenualbHBIM
IOKIIATYMKOM T- Ha 'asTaHo Apammxkuo- Pynmca Bmecto T- Ha Bunmnema Pudarena, dYbsm IOITHOMOYMS
kak uneHa Komwmccum wucreknum 31 mexabps 1986 roma. B mepuwom co cBoell COpPOKOBOM

(1988 rom) mo copok BochMmyio (1996 rom) ceccuro Komwmccusi MOIyduia BOCEMb IOKJIAIOB OT
r- Ha ['asTano Apanmxwuo- Pyuca 181/.

178/ Exerogaumk ... 1980 rox, Tom Il ( Yacte BTOpas), cTp. 26-64,
mokymenT A/35/10, rimasa |ll.

179/ Ot cempb moxkmanoB CIENHAILHOTO ITOKIATYHUKA CM.:
Exxerogamk ... 1980 rox, Tom Il ( Yacte mepmast), crp. 121, mokyment A/CN.4/330;

Exxeromgamk ... 1981 rox, Tom Il ( Yacte mepmas), crtp. 97, goxymeHnt A/CN.4/334;
Exxerogamk ... 1982 rox, Tom Il ( Yacte mepmas), crp. 26, goxymeHT A/CN.4/354;
Esxerogamk ... 1983 rox, Tom Il ( Yacte mepmas), ctp. 4, mokymenT A/CN.4/366 wu Add. 1;
Exxeromauk ... 1984 rox, Tom Il ( Yacte mepmas), crtp. 1, morkyment A/CN.4/380;

Exxerogamk ... 1985 rox, Tom Il ( Yacte mepmas), crtp. 3, morkymenT A/CN.4/389; u
Exxerogauk ... 1986 rox, Tom Il ( Yacte mepmas), ctp. 1, mokymenT A/CN.4/397 wu Add. 1.

180/ Ha cBoen Tpummats werBepron ceccuu (1983 rom) Kommccums mepenmana B
PenaknmmoHHBIT KOMHUTET HpOeKTHI cTater 1-6 Yactm BToporm. Ha cBoel TpmmaTh CeIbMOM CECCHU
(1985 rom) Komwmccusi MOCTaHOBHMIIA TepelaTh B PelakIMOHHBIM KOMHUTET cTaThu 7-16 Yactm
Bropor. Ha cBoenn Tpmamate BochMou ceccuu (1986 ron) Kommccus mocTaHOBMIIA TepenaTh B
PenaknmmoOHHBI KOMHUTET MOPOEKTHI cTaTeW 1-5 YacTm TpeTheW W IIPUIIOKEHUE.

181/ Otm BoceMb noknanoB CHENUAILHOTO IOKJIAIYHUKA CM.:

Exxeronauk ... 1986 rog, ToMm Il ( Yacts mepBas), moxkymeHnt A/CN.4/416 wu Add.1;
Exxeronauk ... 1990 rog, ToMm Il ( Yacts mepBas), moxkymeHnt A/CN.4/425 wu Add.1;
Exxeronauk ... 1991 rog, ToMm Il ( Yacts mepmas), moxkymeHnt A/CN.4/440 w Add.1; IOKYMEHT
A/CN.4/444 u Add.1-3; mokyment A/CN.4/453 wu Add.1 u Corr.1, 2 n 3 u Add.2 u 3;
mokymeHT A/CN.4/461 wu Add.l wm 2; goxyment A/CN.4/469 wu Add.l m 2 u A/ICN.4/476 nu
Add.1. Ha cBoert copok mepBont ceccum (1989 rom) Kommccus mepemanma B PemakmmoHHBIN
KOMHUTET TPOEKTHI crarewt 6 w 7 rTiaBbl BTOopou ( [IpaBoBbIe TOCHENCTBHUS, BBITEKAOIIAE W3
MEeXIYHAapOIHOTO TpaBOHapymieHWs) YacTm BTOpPOW TPOEKTOB craTed. Ha cBoell COpPOK BTOpPOM
ceccuu (1990 roxm) Kommccusa mepemana B PemakmmoHHBIM KOMHUTET MpOeKTHI crartew 8, 9 wm 10
Yactn BTopou. Ha cBoert copok uerBepron ceccum (1992 rom) Kommccus mepemama B
PemakimyoHHBIA KOMHTET IIpoekTbl craTed 11-14 wu 15- 6mc s BKIoueHHs B YacThb BTOPYIO
mpoekToB crtater. Ha cBoenr copok msarTow ceccmu (1993 rox) Kommccus mepemanra B
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60. 3asepiras CBOIO COPOK CeObMyl0 ceccuio, Komuccums OpHHSIA B IIPEIBAPUTEIILBHOM IIOPSIKE
I BKITIOYeHHWS B YacTh BTOpYIO MpoekThl crtatew 1-5 182 / w crarent 6 ( IIpekpamienue
MPOTUBONIPABHOTO TMOBeeHus ), 6- oOuc ( Bosmemenme), 7 ( Pectutynust B Hatype),

8 (Kowmmencanums), 10 ( Carucdakmus), 10- 6uc (apantum HemosTOpeHwus) 183 /,

11 ( Koutpmepnl moTepreriero rocymapctsa), 13 ( Copasmepnocts) u 14 ( 3amperieHHbIE
KOHTpMepbI) 184 /. Kpome Toro, oHa moayuymiia OT PegaKIIMOHHOIO KOMHTETAa TEKCT

cratb 12 ( YcnoBusi, CBsI3aHHBIE C TIPUMEHEHHWEM KOHTPMED), II0 KOTOPOW OHAa OTIIOKWIIA
npuHsTHe perneHus 185/. Ha cBoenn copox cempMon ceccum Komwuccusl TpHHSIA TakKKe B
TIpeIBAPUTEIHLHOM TMOpSAKe sl BKItoueHWs B YacTh TpeThio crathio 1 ( IleperoBopsl), crathio 2
(do6psie ycayrum u mocpemnuuectBo), crathio 3 ( [Ipumupenue), crateio 4 ( 3amava
COTJIaCUTEILHON KoMmHuccuu), crathio 5 ( Apb6urtpax), craTeio 6 ( [TomHOMOUMS apGUTPasKHOTO
cyma), craTteio 7 ( JIeHCTBUTEIBbHOCTh apOUTPAsKHOTO DPEIEHMS), a TaKkKe IPHIOXKEHUE:

crateio 1 ( CoriacurenpHass KOMHUCCHS) U CTaThio 2 ( ApOUTpPaKHBINA Cyq).

B. PaccMoTpeHMe TeMbl Ha JAHHOW CECCHU

61. Ha manHOM ceccuM Ha paccMOTpeHUM KOMHCCHMH HaXOTWICS BOCBMOM JoKIah CroenuajlbHOro
IOKJIauuKa T- Ha ApaHmxwuo- Pynca 186/. DTOT HOKIanm OBLI IIOCBSIIEH IIPOOIEMAaM,
CBS3aHHBIM C PEXKHMMOM MEXXIYHAPOIHO- IPOTUBOIPABHLIX NEIHUM, KBATUMOUIIMPOBAHHLIX B
KauvecTBe "mpecTymiaeHnii” B cTathe 19 YacTu mepBoM, a TakKe HEKOTOPBHIM IPYTHM BOIIPOCAM,
K KOTOpPBIM OH cueJ HeOOXOMMMBIM IIpuBIIeuh BHMMaune Kommccmu. Komwuccus paccMmoTpelna
IoKJan Ha cBoeM 2436- M 3acemaHuu 5 wumrons 1996 roga.

62. Ha 2438- m 3acemannm Komuccmum 7 wmioHs 1996 roma r- H ApaHmXuo- Pyuc oOBABHI, 4YTO
OH claraeT ¢ ce0s moaHoMouns CIEenUalbHOrO TOKJIATYMKa.

PenakImmOHHBIM KOMHUTET HOPOEKTHI cTaTed 1-6 Yactm TpeThel m IpuIIoKeHWe. Ha cBoeW coOpok
cempmont ceccum (1995 rom) Kommccus mepemana B PemakmumonHBIT KomMuTeT ctathu 15-20 Yactu
MepBOM, Kacaloluecs HOPUIAYECKUX IOCIEICTBUM MEXIYHAPOIHO- IPOTHBOIIPABHBIX IESHUM,
KBATHGMDUIIMPYEMBIX B KauecTBE MpPECTYIJIeHMM Mo craThe 19 YacTy mepBOM NIPOEKTOB CTATEM, a TaKKe
HOBBIM TIPOEKT CTAaTbU 7, TPENJIOKEHHBIN IS BKIOUEHHsS B YacTh TPETHIO IIPOEKTA.

182/ Tekct crarent 1-5 ( myHRT 1) ¢ KOMMeHTapwsiMH, CM. ExXeromHwk ... 1985 rox,
toM Il ( Yactp BTOpast), ctp. 30 wm mamee.

183/ Texkcr mynkTta 2 cratebu 5 um crarei 6, 6- ouc, 7, 8, 10 u 10- ouc ¢
KOMMEHTApUSIMH CM.. Odunuanpuble otdyeThl I'eHepambHOM AccaM0jied, COpPOK BOChbMasl CECCHs,
Honomaenmne N 10 (A/48/10), crp. 139 wu manee.

184/ Tekcr crarerr 11, 13 w 14 cMm. TaM Xe, COpoK meBsitasg ceccus, HomomHenue N 10
(A/49/10), cHOCKa 362. Cratest 11 Obuta mpuHsaTa Kommuccued IIpy TOM IIOHMMAaHUM, YTO,
BO3MOXHO, €€ MPHUAETCS IEPECMOTPETh C YYETOM TEKCTa, KOTOPBHIM B KOHEYHOM HTOre OYIET MPUHSIT
mas cratey 12 (cM. Tam Xe, TYHKT 352).

185/ Cm. Tam ke, nOyHKT 352.

186/ AJ/CN.4/476 u A/CN.4/476/Add.1 u Corr.l ( TONBKO Ha AHTIUNCKOM SI3BIKE) U
Add.1.
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63. PemakmMOHHBIM KOMHUTET 3aBEpIHJI IIEpBOE€ UTeHHEe IPOEKTOB CTaTeM YacTeW BTOPOM U
TpeTherl 00 OTBETCTBEHHOCTHM TocymapcTB. Kommuccusi paccMoTpesia mokiaajn PenaKIMOHHOIO
KoMHUTeTa Ha cBomx 2452-2459- M 3sacemammax 3-12 wuromst 1996 roma 187/.

64. Ha cBoem 2473- m 3acemanum 26 wurwoasg 1996 roma Komwmccusi MeXIyHapOmHOTO IIpaBa
TMIOCTAHOBMJIA B COOTBETCTBUU €O cTaThsaMu 16 m 21 cBoero IlomozkKeHUS IPEIpPOBOTUTH HPOEKTEI
cTaTed, copepsKamiuecs B pasjeie D HacTosiimed TiaBbl, dYepe3 ['eHepallbHOrO ceKpeTaps
IIPABUTENBCTBAM IJIS ITOJYYEHMS WX 3aMEYaHMH M COOOpaKeHWM C IPOChOOM IIOHATh TaKHe
3aMevaHus U cooOpaxkeHuss I'eHepalbHOMY cekperapio X 1 susaps 1998 roma.

C. BripaxkeHne NOpPU3HATEIBHOCTU CHEIMAJbHBIM JTOKJIaTIUKaM

65. Ha cBoem 2459- M 3acemanum 12 wuronsg 1996 roma Komwmccusi mociie yTBepXKIeHHUS TeKCTa
MIPOEKTOB CTaTell 00 OTBETCTBEHHOCTH TOCYIAapCTB IpPHHSIA IIyTEM AaKKIIaMallu¥ CIIEIYIOILYIO
PE30JTIOIHIO:

" Komuccust MeXXIYHAapOZHOIO IIpaBa,

IPUHSIB B TIPEJBAPUTEIIBHOM TOPSIKE TPOEKTHI CTaTel 00 OTBETCTBEHHOCTH
roCyIapcTB,

JKellaeT BBIPA3WTh CBOIO TIYOOKYIO IIPU3HATEIBLHOCTH TPEM CIICIMAIbHBIM
IOKIIQgYuKaM:.  cynbe Aro, T- Hy Bumremy Pudareny um r- Hy ApaHmxkwuo- Pyucy 3a ToT
BBITAIOIIIMKCS BKIJIall, KOTOPBIM OHH BHECIM B DPACCMOTPEHHE DTOM TEMBI OJIArogapsi CBOMM
HAy4YHBIM H3BICKAHMSM M OOraTOMy OIIBITY, IIO3BOJIMB TeM CaMbIM KOMHCCHM YCIEIITHO
3aBEPIIIATh IIEPBOE UYTEHHE IIPOEKTOB CTaTell 00 OTBETCTBEHHOCTH TOCYIapCTB'.

187/ Joxkmanm PemakimuoHHOro komurera cMm. B mokymeHTe A/CN.4/L.524.
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D. IIpoekThbl crarell 00 OTBETCTBEHHOCTH TOCYIAPCTB

1. TexkcT mpoeKTOB cTaTeM, NpUHITHEIX KoMmmccuen
B IIpEJIBADUTEILHOM TIOpSIKE B IIEPBOM UTEHHUU

OTBETCTBEHHOCTDL T'OCYOAPCTB

Yacte nepBag

IIponcxXoKaeHNe MEKIYHAPOJHON OTBETCTBEHHOCTH

TJIABA |
OBIIUE ITPUHIIMIIBI
Crates 1 188/

OTBETCTBEHHOCTh TOCYJIAPCTBA 3a €ro MESKIYHAPOIHO- IPOTUBOIPABHEIE IESTHUS

Besikoe MeXmyHapOmHO- IIPOTHBOIIPABHOE NIESTHUE TOCYIAPCTBA BIIEUET 3a COOOM
MEXXIYHAPOTHYIO OTBETCTBEHHOCThL B®TOTO TOCYIApCTBA.

Cratest 2 189/

B03MOKHOCTh pacCMaTpHMBATh JI000€ TOCYIAPCTBO KaK COBEPIIUBIIIEE
MEXKIYHAPOJTHO- TPOTUBOIIPABHOE IESTHUE

JTr060€e TOCymapCcTBO MOXKET PacCMaTPHBAThHCS KAaK COBEPIIMBIINEE MEXXIYHADPOIHO-
IIPOTUBOIIPABHOE JesHHE, BIEKYIee 3a COOOM €ro MeXXIYHAPOIHYI0 OTBETCTBEHHOCTD.

Cratest 3 190/

DIeMeHThl MEXIVHAPOIHO- IPOTHUBOIPABHOTO JESHMUSI TOCYIapcTBa

Me:knyHapoaHO- IPOTUBOIPABHOE MOesHMEe TOCyIapcTBa HAIMIIO B TOM Cly4yae, KOTTA:

a) Kakoe- TU00 TIOBeJeHMe, 3aKJIIovarolieecs B IENUCTBHU WIN Oe3MeHCTBHH,
MOXKET, COTJIAaCHO MEXXIYHAPOJHOMY IIpaBy, IIPHCBAMBATLCS TOCYNAPCTBY;, U

b) TakKoO€ IIOBENEHHUE IIPEACTABISIET COOOM HapyIIEHHE MEXKIYHAPOIHOTO
00s13aTeILCTBA DTOrO0 TOCYIapCTBa.

188/ KomMmeHTapuii K OaHHOW cTaThe cM. Eskeromawk ... 1973 rom, ToMm I, crp. 201-

205.
189/ KomMmeHTapuii K OaHHOW cTaThe cM. TaM e, crp. 205-208.

190/ KommMmeHTapuii K OaHHOW CcTaThe CM. TaM e, crp. 209-215.
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Cratest 4 191/

Kpannduranms IessHHS TOCYIapCTBa MEKIVHAPOIHO- IPOTHBOIPABHEIM

IlesiHMe rocygapcTBa MOXKET OBITh KBalMGHUIIMPOBAHO KaK MEXIYHAPOITHO-
IIDOTHUBOIIPABHOE JUIIL HAa OCHOBAHUM MEXKIYHAPDOLHOIO IpaBa. Ha Takymo KBadudUKALUAIO
He MOXKET BIMATh KBaIW(@UKALMs BTOTO K€ HesSHUS KaK IIPAaBOMEPHOIO, COrIACHO
BHYTPUTOCYIADCTBEHHOMY IIPABY.

TJIABA |
"OIEAHUE TOCYOAPCTBA" COIJIACHO MEZKIYHAPOIHOMY IIPABY
Crates 5 192/

IIprcBOEHME TOCYIAPCTBY IIOBENEHMS €ro OpraHoB

Ilist menedl HACTOSIIUX CTaTed IMOBEIEHWE JII00Or0 OpraHa TOCYIapcTBa, WMMEIOIIEro
TaKOM CTAaTyC COIVIACHO BHYTPEHHEMY IIPaBy STOTO TIOCYIapCTBa, pPAcCMaTPUBAETCS COTIIACHO
MEXIYHAPOTHOMY IIpaBy ¥ IIpH YCJIOBHH, UYTO B JTAHHOM CIIy4ae YKa3aHHBIA OpraH
MEeNCTBOBAI B KayeCcTBE TAaKOBOTO, KaK MAesHMEe TaKoro TOCymapcTBa.

Cratest 6 193/

HecyliecTBEHHOCTh TIOJIOXKEHMS OpraHa B paMKaxX OpraHM3alliy TOoCyaapcTBa

IloBenmeHne opraHa rocymapcTBa IOJXHO B COOTBETCTBUM C MEKIYHAPOIHBIM IIpaBOM
paccMaTpuUBaThCS B KadeCcTBe IESHUS DTOr0 TOCyIapCcTBa, HE3aBHUCUMO OT IPHHAIIECKHOCTH
TAKOr'0 OpraHa K YYPeTUTEIbHOM, 3aKOHONATEIbHOM, WCIONHUTEILHON, CyIeOHON MIM HHOM
BJIACTH, a TaKxXe HEe3aBHCHUMO OT MEeXJIYHApOIHOTO WM BHYTPEHHEro XapakKTepa ero
(GYHKIMIA ¥ BBIIIECTOSIIETO WIA HUKECTOSIIErO IIOJIOKEHUS €ro B paMKaX TIOCydapCTBEHHOM
OpraHu3allii.

191/ KomMmeHTapuii K OAaHHOW CTaThe CM. TaM e, crp. 215-220.
192/ KomMmeHTapuii K OAaHHOW CTaThe CM. TaM e, CTp. 223-228.

193/ KomMmeHTapuii K OaHHOW CTaThe CM. TaM e, cTp. 228-231.
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Cratest 7 194/

IIprcBoeHNe TOCYIAPCTBY HOBENEHUST NPYTUX OPTaHM3MOB, VIIOJHOMOYEHHBIX
OCYIIECTBISATE ONpeNelIeHHbIE IPEPOTATHBEI TOCYIAPCTBEHHOM BIIACTH

1. IloBemenre opraHa KaKoOro- JIM0O aIMHUHHCTPATHBHO- TEPPUTOPHAIBHOTO ITOIpa3IelIeHUs
rocyaapcTBa TakKxKe MOJKHO B COOTBETCTBHM C MEXIAYHAPOTHBIM IIPABOM PacCMaTpUBATLCS
KaK JesHUe DTOT0 TOCyJapCTBa, IIpH YCIOBHH, UYTO B JAHHOM CIIy4yae OH JEHCTBOBAlI B
KavyecTBE TaKOBOTO.

2. IloBemenue opraHa Kakoro- IM0O OpraHM3Ma, He MpHHAIIEKAIIEro K odgUIIMaIbHON
CTPYKTYpe TOCYIApCTBA WM €r0 aIMHHHUCTPATHBHO- TEPPUTOPHAILHOMY IIOIpas3felleHuio, HO
KOTOPHIM YIIPAaBOMOYEH BHYTPEHHHUM IIPABOM 3TOTO TOCYHApCTBA OCYIIECTBISITH OIpeleIcHHBIE
IIPEPOTaTUBEI TOCYTAPCTBEHHON BIIACTH, TAaKXKe IOJKHO B COOTBETCTBHH C MEXIYHAPOIHBIM
IpPaBOM paccMaTpHBAThCI KakK JIesHHE IOCymapCcTBa, NPH YCIOBHUHM, YTO B JTaHHOM Ciydae
VKa3aHHBIM OpraH JIEeNCTBOBAN B KayeCTBE TaKOBOTO.

Crates 8 195/

IIprcBOEHME TOCYNAPCTBY IOBENEHMS JIHIL, (HAKTHYECKH JENCTBYIOIINX
OT HMMEHH TOCyIapcTBa

IloBemeHue OTHENHHOIO IIMIIA WM TPYINBI JIHI TaKXKe MOJKHO pacCMaTpUBAaThCS B
COOTBETCTBUM C MEXIYHAPOTHBEIM IIPAaBOM KakK JesdHHE TOCYIapCTBa, €CIU.

a) YCTAHOBJIEHO, YTO B®TO JHIO WM TPyNIa Wl (paKTUYECKH JIEeNCTBOBAIH OT
VMMEHN JTAaHHOIO TOCyIapcTBa, WM

b) €CId ®TO JMI0 WX rpynna Inm (GaKTUYECKH OCYIIECTBIISIN OIpEIeIeHHbIe
IIPEPOTaTUBLI TOCYILAPCTBEHHOM BJIACTH B CJIy4ae OTCYTCTBHUS COOTBETCTBYIOIIUX
BO3MOXKHOCTEN I O(DUIMAILHBIX BJIACTER M IPU OOCTOSTENLCTBAX, KOTOPELIE OIPABILIBAIN
OCYIIECTBIEHUE TAKMX IIPEPOTATHB.

Crates 9 196/

IIprcBoeHnEe TOCYIAPCTBY IIOBEIEHMS OPraHOB, IIPENOCTABIEHHBIX B €T0
pacHopsKeHre IPYIMM TOCYAapCTBOM WMJIM MEXIYHAPOMHOM OpraHM3aIlfen

IloBemenue opraHa OpYyroro TOCYZAPCTBA HIM MEXIYHApOIHOM OpraHU3aIlnH,
IIPEIOCTABIEHHOIO IIOCIENHUMHI B PAaCIOpSKEHNE KaKoro- Ju00 TOCyZapCTBa, TAaKKe ITOJKHO
B COOTBETCTBMHM C MEXIYHApOIHBIM IIPAaBOM pacCMaTPUBATHLCS KaK IesHHE DTOT0 TIOCyIapCcTBa

194/ KomMmeHTapuii K OaHHOW cTaThe cM. Esxeromawk ... 1974 romg, ToM Il
(Yacre mepBas), ctp. 341-348.

195/ KomMmeHTapuii K OaHHOW CTaThe CM. TaM e, crp. 348-352.

196/ KomMmeHTapuii K OAaHHOW CTaThe CM. TaM e, crp. 352-358.
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IIpY YCIOBHMH, 4YTO YKa3aHHBIM OpraH IEHMCTBOBAJ, OCYIIECTBISS OIpeIelIeHHbIE IIPEPOTaTHUBEI
TOCYTapCTBEHHOM BIIACTH TOCYIApCTBa, B DPACHOPSKEHWM KOTOPOTO OH HAXOIUIICH.

Cratest 10 197/

IIprcBOeHME TOCYIAPCTBY MHOBENEHUSI OPraHOB, IPEBLICHBIINX CBOM ITOJHOMOYMS
AN HADYIIMBIINX HWHCTPYKIIMM, Kacalollrecs WX IesITeIbHOCTH

IloBemenue opraHa TOCymapcTBa, AaIMHHUCTPATHUBHO- TEPPUTOPUATILHOTO ITOApa3HelIeHUs
WM OpTaHM3Ma, YIIPAaBOMOYEHHOTO OCYIIECTBISTH OIpeIelIeHHbIE IPEPOraTUBEI
rOCyIapCTBEHHOM BJIACTH, IIPW YCIOBHHM, YTO YKAa3aHHBIM OpraH IeNCTBOBAll B KaveCTBE
TaKOBOI'O, JIOJKHO B COOTBETCTBHM C MEXXIYHAPOTHBIM IIPABOM pPacCMaTpPUBATBCSI Kak
IesHWe TOCyIapcTBa, Haxke €CId B JaHHOM ClIy4ae STOT OpraH IIPEBBICHI CBOU
MOJTHOMOYMSI, YCTAaHOBJIEHHBbIE BHYTPHUTOCYIAPCTBEHHBIM IIPABOM, WJIM HAPYIIWJI WHCTPYKIIWH,
Kacaroluecss ero IesSTebHOCTH.

Cratps 11 198/

IToBeneHne JuIl, He OENWCTBYIOIIMX OT HMEHU TOCYIApCTBa

1. IloBenmenue nuIla WKW TPYINLI JIWI[, He IEHCTBYIOIIMX OT HWMEHH TOCYymapcTBa, HeE
IOJIKHO, COIJIACHO MEXXIYHApOTHOMY IIpaBy, pPacCMaTpPHBATLCS KaK JesSHHE ToCyIapcTBa.

2. IIyakr 1 He HaHOCHT yiiepOa IPUCBOEHHUIO TOCYJAapCTBY JIIOOOr0 IPYyroro IIOBENEHUS,
MMEIOIIEr0 OTHOIIEHNE K TOBEIEHWIO JUIA WIM TPYHIBl JUI, O KOTOPBLIX HIET peyb B
DTOM IIYHKTE M KOTOPO€ JIOJIKHO paccMaTpPUBATBCS KaK JIesSHHE TOCyHapCTBa Ha OCHOBaHUM

craren 5-10.
Cratest 12 199/
IloBeseHre OpraHoB JIPYIOTO T'OCYIapCTBa
1. IloBenmenre opraHa TocymapcTBa, JIeWCTBYIOIIIETO B KadecTBe TaKOBOTO, KOTOPOe HMeEET

MECTO Ha TEPPUTOPHM IPYroro roCyZapcTBa WM JIIOOO0H IPYrodl TEPPUTOPUM, HAXOISIIENCS
ION FOPUCOUKIIMEN DTOTO APYroro TOCYyZapCcTBa, He IOJXKHO, COTJIACHO MEXKIYHAPOIHOMY
IIpaBy, pacCMaTPUBATLCA Kak JesHHE IIOCIEIHEr0 TOCyIapCTBa.

2. IIyukr 1 He HaHOCHT yiiepOa IPUCBOEHHMIO KAaKOMY- JU0O TOCYZAPCTBY JIOOOrO IPyroro
MOBENEHNS, WMEIOIIEro OTHOIIEHNE K IOBEIEHMIO, O KOTOPOM MOET pedYb B ®TOM IIYHKTE U
KOTOpO€ JOJKHO PacCMaTpUBATBCSI Kak JedHHE BTOTO TOCYHApCTBA Ha OCHOBAHUM

craren 5-10.
197/ KomMeHTapuii K OaHHOU cTaThe cM. Esxerompwk ... 1975 rom, ToMm I,
crp. 73-84.

198/ KomMeHTapuii K OaHHOM CTaThe CM. TaM e, crp. 84-100.

199/ KomMmeHTapuii K OaHHOW cTaThe cM. TaM e, crp. 100-105.
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Crates 13 200/

IloBeneHne OpraHoB MEKAYHAPOIHON OpTraHM3aIlnuiu

IloBegenne opraHa MeXJIYHApOJHOW OpraHW3aldM, JEUCTBYIOIIETO B KadyecTBe
TaKOBOT'O, HE JOJXKHO, COIJIACHO MeXJIyHapOZHOMY IIpaBy, pacCMaTpPUBAThCI KaK JiesTHUE
roCymapcTBa JHIIb B CHIY TOTO OOCTOSTENbCTBA, YTO YKa3aHHOE IOBEIEHUE HMEIO0 MECTO
Ha TEPPUTOPUU DTOTO TIOCYIAPCTBA WIIM Ha IJIFOOOM MPYrodl TEPPUTOPHUHU, HAXOISIIENCS IO
ero IOPUCIMKIIHEH.

Crates 14 201/

IloBegeHrMe OpPraHoOB TMOBCTAHYECKOTO JIBUIKEHUS

1. IloBemenue opraHa IIOBCTAHYECKOTO IBMKEHMs, KOTOpPOE YTBEPAMIOCH HA TEPPUTOPHUU
rocymapcTBa WM Ha JI000M APYrod TEPPUTOPHH, HAXOISIIEHCS IION YIIPABIEHHEM STOIO
rocymapcTBa, He IOJKHO, COIJIacHO MEXIYHapOOHOMY IIpaBy, pacCMaTPUBAThCS KaK JesHHE
®TOr0 TOCYIApCTBa.

2. IIyukr 1 He HaHOCHT yiiepOa IIPUCBOEHHUIO KAaKOMY- JU0O TOCYHZAPCTBY JIOOOrO IPYyroro
MOBENCHUS, HMEIOIIEr0 OTHOIIIEHHE K IIOBEIEHHUIO OpraHa IIOBCTAHYECKOTO IBMKECHUS U
KOTOpO€ JOJKHO PaccCMaTpUBATBCS KakK JedHHE BTOTO TOCYHApCTBA Ha OCHOBAHUM

craren 5-10.

3. PaBHBEIM 06pa3oM HOYHKT 1 He HAaHOCHT yIlepOa IPUCBOCHMIO IIOBEICHMS OpraHa
IIOBCTAHYECKOTO JBUIKEHUS BTOMY IBHUKCHHUIO BO BCEX CIIyYasX, KOITMAa TaKOe IIPHCBOCHUE

MOXKET IIPOU3IBOAUTHCA COITTACHO MEXKIYHAPOITHOMY IIpaBy.

Crates 15 202/

IIprcBoeHME TOCYJApPCTBY JIESTHWS TTOBCTAHYECKOTO IBUXKEHMS, KOTOpPOE
CTAHOBUTCA HOBBIM IIPABUTCIBCTBOM TOCyJdapCTBa
WIN TIPUBOJAUT K CO3JAaHHMIO HOBOI'O TOCyldapcCTBa

1. JlestHMe TIOBCTAHYECKOI'0 NBHUXKEHHUS, KOTOPOE CTAHOBUTCS HOBBIM ITPaBUTEIHCTBOM
roCymapcTBa, MJOJIKHO DacCMATpHBAThCS KaK JesHHE 3TOro rocymapctBa. OIHAKO TaKoe
MIPMCBOEHNE HE HAHOCHUT yIep0Oa IIPUCBOECHHIO ®TOMY TIOCYZApPCTBY IIOBEIEHMS, KOTOPOE

IOJXKHO OBLIO pacCMaTpPMBATLCS paHee KakK JesHWE TOoCylapcTBa Ha OCHOBAHUM

craren 5-10.

2. JlesiHre IIOBCTAHYECKOTO MOBHKEHMS, B PE3YyIbTaTe IESITEIbHOCTH KOTOPOrO0 BO3HMKIIO
HOBOE TOCYJZApPCTBO HAa YaCTH TEPPUTOPHU paHee CYIIECTBOBABIIETO TOCYIapCTBa WIIM Ha

200/ KommeHTapu# K JAHHOM cTaThe cM. TaMm ke, cTp. 105-110.
201/ KommeHTapu#l K JAHHOM cTaThe CcM. TaMm ke, cTp. 110-121.

202/ KommeHTapu#l K JAHHOM cTaThe CM. TaMm ke, cTp. 121-129.
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KakKou- T100 TEPPUTOPHUM TOJ €ro YIpaBlIeHHEM, IOJIKHO pacCMATPUBATHCS KakK IesHHE
BHTOTO HOBOTO TOCYHApCTBA.

T'JIABA 1l
HAPYIIEHUE MEZKIYHAPOIOHOI'O OBASATEJILCTBA

Cratest 16 203/

Hanmmyme HapylneHHMs MeXIYHAPOTHOIO 00s3aTeIbCTBA

Hapyurenne rocygapcTBOM MEKIYHAPOIHOIO 00s3aTEIbCTBA HAIMIO B TOM Ccllydae,
KOIZIa JesHWe B®TOro TOCYJapCTBA HE COOTBETCTBYET TOMY, 4YTO TpPeOYeT OT HEro yKa3aHHOE
00513aTEILCTBO.

Cratest 17 204/

HecyiiecTBEHHOCTh TPOMCXOKIEHNST HAPYIIEHHOTO MEXKIYHAPOJHOTO 00s3aTEIhCTBA

1. IlesstHre ToOCymapcTBa, HapyIlIampIee MEXIYHAPOTHOE O00S3aTeIbCTBO, SBIISETCS
MEXKIYHAPOTHO- IIPOTUBOIIPABHEIM AeSHMEM, HE3aBUCHMO OT OOBIYHOTO, JIOTOBOPHOTO WIIH
WHOTO IIPOMCXOXKIEHUS DTOr0 00S3aTelIhCTBA.

2. IIponcxoxmeHrne MeXIYHAPOIHOIO O0S3aTehCTBa, HAPYIIEHHOTO TOCYyJapCcTBOM, HeE
BIMSIET Ha MEXIYHAPOIHYIO OTBETCTBEHHOCTh, KOTOPYIO BJIEUYET MEXKIYHAPOITHO-

IIPOTHUBOIIPABHOE JEeSHUE DTOr0 TrOCyIapcTBa.

Cratest 18 205/

YcaoBrue JENCTBUTEILHOCTH MESKIYHAPOIHOTO 00s3aTENhCTBA JUISI TOCYIAPCTBA

1. IessHue rocymapcTBa, HE COOTBETCTBYIOIIIEE TOMY, YTO TPEOYET OT HETO
MEXIYHAPOMHOE 0053aTeIbCTBO, COCTABISET HapYIIeHHE BTOr0 00sS3aTeIbCTBA TOJILKO B TOM
clay4yae, €CIIM yKa3aHHOE JesSHHMe OBIIO COBEPIIEHO B MOMEHT, KOIWIA 9TO 00sS3aTEILCTBO
HAXOOWJIOCh B CHJIE B OTHOIIEHMH NTAHHOTO TOCYHapCTBa.

2. OpgHako [esHWE TOCyIapCcTBa, KOTOPOE B MOMEHT €ro COBEPIIEHUS He
COOTBETCTBOBAJIO TOMY, 4YTO TPeOOBall0 OT HEr0 HAXONMIIEeCsd B CHIIE B OTHOIIEHHH BDTOrO
rocymapcTBa MeXKIYHApPOOHOE O0O0S3aTENbCTBO, HE pacCMaTpHUBAeTCs Oojiee Kak
MEXIYHAapOIHO- IPOTUBOIIPABHOE MESHUE, €CIM BIIOCIEICTBMH IOTO0HOE IESHHE CTajo
00sI3aTEeIbHBIM IIOBEIEHNEM B CHIIy HMIIEPATUBHOM HOPMBI OOIIEr0 MEXXIYHAPOMSHOIO IIpaBa.

203/ KommeHTapu@l K JAHHOM cTaThe cM. EsxerogHmk ... 1976 rog, Tom Il ( wacTh
Bropas), cTp. 80-91.

204/ KommeHTapuil K JAHHOM cTaThe cM. TaMm e, crp. 91-100.

205/ KommeHTapu#l K JAHHOM cTaThe cM. TaMm ke, cTp. 100-110.
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3. Ecou pmesiHME TocygapcTBa, KOTOpOE HE COOTBETCTBYET TOMY, 4YTO TpeOyeT OT HEro
MEXIYHAPOTHOE O0S3aTENbCTBO, SBISETCS HEIHHEM IJISAINErOCs XapakTepa, HapyllIeHHe
DTOr0 00s3aTeIbCTBA HANMIIO JHIIb B OTHOIIECHWHM IIEPHOOa, KOTHa YKa3aHHOE MesHUe
COBEpIIIAETCS B MOMEHT JENCTBUTEILHOCTA B®TOr0 O00S3aTehCTBA JJIST ITaHHOIO T'OCYIapCTBa.

4, Ecinu pmessHME TOCygapcTBa, KOTOPOE HE COOTBETCTBYET TOMY, 4YTO TpPeOYeT OT HETO
MEXXIYHAPOTHOE O0S3aTENhCTBO, SBISIETCS HESIHMEM, COCTOSIIMUM H3 CEPUM IENCTBUUA WU
0e3IefCTBUI TIPUMEHUTEIBHO K PpasiMYHBIM KasycaM, HapyIIeHHEe STOr0 00s3aTellbCTBA
HAJIUII0O B TOM Cllydyae, €CIU TaKoe NesSHHEe MOXKET paccMaTpPUBAaThCI KakK o00paszyemMoe
IENCTBASIMU WIIHM O€3NeACTBHUSIMM, COBEPIIECHHBIMHA B TeUYeHHE IIEpMOJAa, KOINA yKa3aHHOE
00s513aTEILCTBO HAXOOMTCS B CHJIE B OTHOIIEHHM ITaHHOIO TOCYIapCTBa.

5. Ecou pmesiHME TocygapcTBa, KOTOPOE HE COOTBETCTBYET TOMY, 4YTO TpeOyeT OT HEro
MEXIYHAPOTHOE OO0SI3aTENbCTBO, SBISETCS CIOXHBIM JIESHHEM, COCTOSIIUM W3 IEeHCTBUM
W Oe3HelCTBUI OJSHOIO M TOTO K€ OpraHa WM pasINYHLIX OpPraHoB TOCYHAapCTBa
IIPUMEHUTEILHO K ONHOMY W TOMY K€ Ka3ycy, HapyllleHHe 5TOro 00s3aTeIbCTBA HAIHUIO B
TOM CIy4yae, €CIHM CIOXHOE NesHHMe, He COOTBETCTBYIOILIEE DTOMY 00S3aTEIbCTRBY,
HAYMHAETCS JEeWCTBUEM WM Oe3NeNCTBUEM, COBEPINEHHBIM B TeUeHHWE INEpHOja, KOTIma
yKa3aHHOe 00S3aTEIbCTBO HAXOTUTCSI B CHIIE B OTHOIIEHWH TaHHOIO TOCYIapCTBa, maskKe
eCclli TesTHUEe 3aBepIIaeTcs IO HWCTEYEHHWH BDTOTO IEPHOJA.

Cratest 19 206/

MesXnyHapoaHbIe TPECTYILNIEHWST W MEXXIYHAPOJHEBIE ITPaBOHAPYIIIEHUS

1. IesHue rocymapcTBa, HapyIIalollee MEXIYHAPOITHOE O0S3aTENbCTBO, SIBISIETCS
MEXIYHAPOIHO- IPOTUBONIPABHEIM JesSHUEM, HE3aBUCHMO OT OOBEKTa HAPYIIEHHOTO
00513aTENILCTBA.

2. MesXnyHapoaHO- MPOTUBOIPABHOE JesSHHE, BO3HUKAIOIIEE B pe3yabTaTe HapyIIeHUS
rOCyIZapCTBOM MEXKIYHAPOIHOI'O O0S3aTeIbCTBA, CTOIb OCHOBOIIOJNATAIOIIETO IS OOecCIedYeHus
JKA3HEHHO BAaXXHBIX MHTEPECOB MEXIYHAPOTHOIO COOOIIECTBA, YTO €r0 HapyIIEHHE
paccMaTpUBaeTCs KakK IIPECTYIUIEHHE MEKIYHAPOIHBIM COOOIIIECTBOM B IIEJIOM, COCTaBIISIET
MEXIYHAPOTHOE IIPECTYILIEHHE.

3. C coOmogeHNEM TYHKTA 2 WM B COOTBETCTBUU C JEHCTBYIOIIUMU HOPMaMU
MEXXIYHAPOTHOIO IIpaBa MEXXIYHAPOIHOE IPECTYIJIEHHE MOXKET, B YaCTHOCTH, BO3HUKATh B
pes3ynbTaTe:.

a) CEPHE3HOr0 HAPYIIEHUS MEXIYHAPOIHOIO O00S3aTeNhCTBA, WMMEIOIIETO
OCHOBOITOJIATAIOIEe 3HAUEHME IJIsI OOECIEeUEHMS MEXXIYHApOIHOrO MHpa M 0e30IIacHOCTH,
TaKOro, KakK 0O0s3aTElIbCTBO, 3alpelalolllee arpeccuio;

b) CEPHE3HOr0 HAPYIIEHUS MEXIYHAPOIHOIO O0S3aTeNhCTBA, WMMEIOIIETO
OCHOBOITOJIATAIOIEe 3HAUYEHME IJIsI OOEeCIEUYEHMsS IIpaBa HApOIOB Ha CaMOOIpeIccHHE,

206/ KommeHTapu#l K JAHHOM cTaThe CM. TaMm 3Ke, cTp. 110-141.
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TaKoro, KakK 0O0s3aTelbCTBO, 3aIpellaollee yCTAHOBJICHUE WIIM COXPAaHEHHWE CHUJION
KOJIOHHMAJIBHOI'O TOCIIOJCTBA,

c) CEPHE3HOI0 W MAacCOBOTO HApPYIIIEHHs MEXIYHAPOIHOTO OO0S3aTeIbCTBA,
MMEIOIIIEr0 OCHOBOIIOJAralpliiee 3HAaYeHHE IJIsI 3allUThl YEeIOBEYECKOM IWYHOCTH, TaKOIo,
KaK 00s3aTelbCTBO, 3alpelnaroiiee padCTBO, TEHOIMWI M amlapTen;

d) CEPHE3HOr0 HAPYIIEHUS MEXIYHAPOIHOIO O00S3aTeNhCTBA, WMMEIOIIETO
OCHOBOITOJIATAIOIEe 3HAUEHME IJIsS 3aIlUThl OKPYXKAOIIEeW cpeibl, TaKoro, Kak
00513aTeNILCTBO, 3allpellalolnee MacCOBOE 3arpsi3HEHME aTMOchEephl WIIM MODEN.

4, Bcsikoe MeXXIyHapOTHO- IPOTHBOIIPABHOE NESHHE, KOTOPOE HE COCTaBISET
MEXKIYHAPOTHOIO TPECTYIJIEHHS B COOTBETCTBUM C IIVHKTOM 2, SBISETCS MEKIYHAPOIHBLIM
IIpaBOHAPYIIIEHUEM.

Cratest 20 207/

Hapyireane MeXXIYHApOZHOIO 00S3aTENbCTBA, IIPENYCMATPUBAIOIIIETO
CIIEIMAIIbHO YCTAHOBJIEHHOE IOBEIECHHE

Hapyiienre rocymapcTBOM MeXKIYHAPOMHOTO OOSI3aTEIbCTBA, IPEIYCMATPUBAOIIETO
CIHEIMANIBHO YCTAHOBIIEHHOE IOBEIEHHE TOCYIAapCTBa, HAJIHUIO, KOTOA IIOBEINEHHE HTOTO
rocymapcTBa HE COOTBETCTBYET IOBEIEHHUIO, IPEAYCMATPUBAEMOMY BTHUM OO0S3aTEIHCTBOM.

Cratps 21 208/

Hapyienne MesXIyHAapOIHOIO OO0S3aTelbCTBA, IPENYCMATPUBAIOIIETO
o0ecIeyeHre ONpEINeJEeHHOIO pe3yabTaTa

1. Hapyirenne rocygapcTBOM MEKIYHAPOIHOIO 00sI3aTEIbCTBA, IIPENYCMATPHBAIOIIETO
ofOecreueHre CBOOOTHO WM30paHHBIM KM CPEICTBOM OIPEHEeICHHOIO pe3ylabTaTa, HaIHIO,
eclIy M30paHHBIM IIOBENEHHWEM ITaHHOE TOCYIAPCTBO HE OOECIIEUMBAET DPE3YIIbTAT,
MIPeTYCMOTPEHHBIA YKA3aHHBIM 0053aTEIbCTBOM.

2. Ecau moBeneHHMe rocymapcTBa CO30all0 CHUTYaI[dI0, HE COOTBETCTBYIOIIYIO DPe3YIIbTATY,
IIPEIYyCMOTPEHHOMY MEKIYHAPOIHBIM 00S3aTEIBCTBOM, HO M3 YKa3aHHOIO 00S3aTelIbCTBa
CIeIyeT, UYTO DTOT pPe3yAbTaT WM DKBUBAIEHTHBIA pE3yIbTAT MOKET TeM He MeHee OBIThb
o0OecIieyeH ITOCIEAYIOIIMM IIOBEIEHHEM TOCYAApCTBA, HApyIIEHHE O0S3aTeIbCTB HAIMIO JIHIIb
B TOM CJIy4ae, €CIIM DTO TOCYyIapCTBO He OOECIEUYMBAET TaKXKE CBOUM IIOCIEAYIOIIAM
IIOBENEHUEM IIPEIYCMOTPEHHBIA STUM O00S3aTEILCTBOM DPE3YIIbTAT.

207/ KommeHTapu@l K JAHHOM cTaThe cM. Exxeromumk ... 1977 rog, Tom Il ( wacTh
BTOpas), crp. 12-21.

208/ KommeHTapuii K JAHHOM CTaTbe CM. TaM Ke, cTp. 21-34.
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Cratps 22 209/

Wcuepnanne BHYTPEHHUX CPENCTB ITPABOBOM 3aIl[UTHI

Ecau moBemeHHMe rocymapcTBa CO30All0 CHUTYAI[dI0, HE COOTBETCTBYIOIIYIO DPe3YIIbTATY,
IIPEIYCMOTPEHHOMY MEKIYHAPOIHBIM 00S3aTEILCTBOM O COOTBETCTBYIOIIEM OOpAIEHUH C
WHOCTPAHHBIMKA (DU3NUYECKUMHI WM IOPUIMYECKUMM JIMIIAMH, HO K3 YKa3aHHOIO
00s13aTeNIbCTBA CIIEAYET, YTO NAHHBLIM MIM SKBHBAJEHTHBIM DE3yIbTaT MOKET TeEM He MEHee
OBITH OOecIeYeH IOCIEOYIOIINM IIOBEIECHHEM TIOCYyIapCTBa, HapyIIEeHHe DTOro 00s3aTeIbCTBA
HAJWIO JUIOL B TOM CcIlydae, €ClId JAaHHbIe (GU3WYECKHe HIHN IOPUINYECKHE IJIMIa
OE3yCIIEIIHO HMCYEpPIIaIn TOCTYIHbIE MM 3hdeKTUBHbIE BHYTPEHHUE CPEICTBAa IIPABOBOM
3aIUTHl B IEIAX JOCTYMKEHHUS IIPEIYCMOTPEHHOIO STHM OO0S3aTEIHCTBOM COOTBETCTBYIOIIETO
0o0paIlleHusT WM, €CIH STO OBLIO HEIOCTHKMMO, DSKBUBAJEHTHOIO OOpaIlleHus.

Crates 23 210/

Hapyienne MeXIyHAapOIHOIO OO0S3aTelbCTBA, IPENYCMATPUBAIOIIIETO
IIPEIOTBPAIIEHNE ONPEIEIEHHOTO COOLITHS

Ecnu pesyabTaT, NpegyCMOTPEHHBIM IJIs TOCYyIapcTBa MEXXIYHAPOIHBIM
00s13aTEILCTBOM, 3aKIOYAeTCs B IIPEIOTBPAIEHUH CBOOOTHO HM30paHHBIM UM CPEICTBOM
HACTYILICHHUS OIIPENEJIEHHOIO COOBITHS, HAapyIIEeHWe STOT0 00S3aTelbCTBA HAJIHWIO JIHUIIL B
TOM cIy4yae, eClIM HM30paHHBIM IIOBEIECHHMEM MAHHOE IOCYJapCTBO HE 00eCIeYHMBAaeT DTOT
pe3ybTarT.

Cratest 24 211/

MOMEHT M IIPOJOJIKMTEILHOCTE HAPYIIEHUS] MEKIYHAPOJIHOTO 00s3aTENbCTBA, BO3HMKAIOIIETO
B _Cllyyae OesSHMs TOCYIapCcTBa, HE pacOpOCTPAHSIONIErocs BO BpeMEHH

Hapyiieane MeXIyHapOZHOIO 00s3aTENbCTBA IESTHHEM IOCyIapcTBa, He
PAacCIIPOCTPAHSIONIAMCS BO BPEMEHH, IIPOMCXOMUT B MOMEHT COBEPIIEHHS STOTO IESTHIS.
Hapyiienne He pacIpocTpaHSIETCS 3a IIpemellbl YKa3aHHOTO MOMEHTa, JaxKe ecCiId
IIOCIENCTBYSI DTOr0 JESHUS IIPOIOJKAIOT CYIIECTBOBATH.

209/ KommeHTapu@l K JAHHOM CTaTbe CM. TaM Ke, cTp. 34-59.

210/ KommeHTapuil K JAHHOM cTaThe cM. Esxerogumwk... 1978 rog, Tom Il ( yacTe
Bropas), ctp. 100-107.

211/ KommeHTapu#l K JAHHOM cTaThe CcM. TaMm ke, cTp. 107-111.
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Cratps 25 212/

MOMEHT M TPOMOJKUTEILHOCTh HAPYIIEHHS MEXIVHAPOIHOIO 0053aTelbCTBA, BO3HHKAIOIIIEIO
B cllyyae JesSHHSI TOCYHAPCTBA, DPACIPOCTPAHSIONIETOCS BO BpPEMEHU

1. Hapyirenne MeXIyHapOTHOTO O0O0S3aTElIbCTBA IESTHMEM TIOCYIapCTBa IIPOIXOJIKHTEILHOIO
XapakTepa IIPOMCXOOWT B MOMEHT Hayalla ®Toro nesuus. OmHAKO BpPEMEHEM STOIO
HapyIIEHUS SIBISETCS BECh IIEPHMOJ, B TEUYEHHE KOTOPOTO BTO IESHHME COBEPIIAETCS M
OCTAaeTCd HE COOTBETCTBYIOIIIMM MEXIYHAPOIHOMY O00S3aTeIbCTBY.

2. Hapyimienne MeXIyHApOTHOTO 00S3aTeNhCTBA MOeSHUEM TOCYHapCTBa, OOpPa30BaHHBIM
cepuell IEeUCTBUI WM O€3IeHCTBHH IIPUMEHUTEIBHO K pa3IWYHBIM CIy4yasiM, IIPOMCXOIHUT B
MOMEHT COBEpIIIEHUSI TOr0 IEWCTBUS HIN Oe3TeNCTBUS DTOM CEpPUM, KOTOPOE OIpeIeisieT
Hallmyhe cocTaBHOro aesiHUs. OOHAKO BpeMEHEM DTOr0 HapyIleHHs SBISETCS BECh MEPHOT,
HaYMHAS C MOMEHTA IEPBOTO M3 IIPOTHBOPEUAIIMX MEXIYHAPOTHOMY O00S3aTEIbCTBY
IEeVCTBAM WM OE3IeHCTBHM, OO0OpasyloIUX COCTaBHOE IEsSHHME, W OO0 TeX IIOp, II0Ka TaKhe
MEUCTBUS WKW Oe3IeHCTBUS HUMEIOT MECTO.

3. Hapyiieane MeXIyHapOTHOTO 0053aTENbCTBA CIOXKHBIM HESHHEM TOCYIapCcTBa,
00pa30BaHHBIM IIOCIEIOBATEILHOCTEIO NENCTBUI MM OE3IEMCTBAM OTHMX M TEX K€ VI
Pa3IUYHBIX TOCYTAPCTBEHHBIX OPraHOB IPHUMEHHUTEIHLHO K OIHOMY M TOMY XK€ Iely,
IIPOMCXONUT B MOMEHT COBEpIIEHHS IIOCIEIHET0 OOpa3yIoIero sJIeMeHTa YKa3aHHOTO
CIOXKHOTO mesHMs. OmHAKO BpeMeHeM HapYIIeHUS SIBISETCS BeCh IIEPHOJ HAYHHAS C
IEVCTBUAS WX OE3IEWCTBUS, KOTOPOE IIOJOKHIO HAYalo HAapyIIEHWIO, X KOHYas IEHCTBHEM
WM Oe3IerCTBHEM, KOTOPOE 3aBEpPIIMIIO BTO HapyIIeHHUE.

Cratps 26 213/

MOMEHT M TpOHOKUTEILHOCTh HAPYIIEHUS MEKIVHAPOIHOTO 00s3aTelIhCTBA
0 MNPEJOTBPAIIEHNN ONPENEIEHHOIO COOBITHS

Hapyiienne MeXIyHapOIHOIO 00S3aTelbCTBA, IIPEAyCMATPHUBAIOLIETO IIPEIOTBPALEHUE
rOCYIApCTBOM OIIPENENEHHOr0 COOBITHS, IIPOMCXOIWT B MOMEHT Hayalla HACTYIJIEHHUS BTOrO
coObITid.  OmHAKO BpPEMEHEM HapYIIEHUS SBISETCS BECh IIEPUOI, B TEUEHHE KOTOPOrO BTO
COOBITHE IIPOHOIKAETCS.

212/ KommeHTapu#l K JAHHOM cTaThe CM. TaM ke, cTp. 112-121.

213/ KommeHTapu#l K JAHHOM cTaThe CM. TaMm 3Ke, cTp. 121-123.
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I'IABA IV

IMPUYACTHOCTDL OIOHOI'O T'OCYIAPCTBA K MEZKIYHAPOIHO-
ITPOTUBOIIPABHOMY HOEAHUIO IOPYI'OI'O I'OCYOAPCTBA

Cratest 27 214/

IToMoOIIIb MM CONENCTBUE OIHOIO TOCYIAPCTBA JIPYTOMY IJIsl COBEPIIEHWS
MEXXIVHAPOIHO- IPOTUBOIPABHOTO JEeSHMS IPYTUM TOCYIAPCTBOM

IlomoIs UIXM COXEMCTBHE ONHOTO TOCYIApCTBa IPYIOMY, €CIHM YCTAHOBJIEHO, 4YTO
oHa/ OHO TIIpegocCTaBlieHa/ IIPEIOCTABIEHO JJIsI OCYIIECTBICHUS MEKIYHAPOIHO-
IIPOTUBOIIPABHOIO IESHUS, COBEPIIEHHOIO IIOCIETHHUM TIOCYyIapcTBOM, cama/ caMo 1o cebe
TakKe SIBISIETCS MEXIYHAPOITHO- IPOTUBOIIPABHBIM JESHHEM, JMHaXKe €CIIM pacCMaTpHBaeMbIe
OTHENbHO TaKas IIOMOIIL WM TaKOe CONENCTBHME HE COCTABISIOT HapYIIEHUS
MEXIYHAPOIHOTO 00S3aTEIbCTBA.

Cratest 28 215/

OTBETCTBEHHOCTh TOCYIapCTBA 3a MEXIVHAPOIHO- IPOTHBOIPABHOE
IesiHie IPYIoro rocymapcTia

1. MeXXIyHapoIHO- IPOTUBOIIPABHOE HEesSHUE, COBEPIIEHHOE IOCYIapCTBOM B OO0JACTH
IEeSTEIBHOCTH, B KOTOPOM OHO ITOMYMHEHO BJIACTH YIIPABJICHUS WX KOHTPOISL CO CTOPOHBI
IPYroro TOCyIapcTBa, BIIEUET MEKIYHAPOIHYI0 OTBETCTBEHHOCTh 3TOrO APYTLOTO TOCYJapCTBA.

2. Me:xnyHapoaHO- IPOTUBOIPABHOE MOEsSHKUE, COBEPIIEHHOE TOCYJapCTBOM B pe3yabTaTe
MPUHYKIEHUS CO CTOPOHBI IPYrOro TOCYIapCTBa, IIPEINPHUHSITOTO C IENbI0 BBI3BATH
COBEpIIIEHHE DTOTO IESHMsI, BIeYET MEXKIYHAPOIHYIO OTBETCTBEHHOCTH DTOIO IPYroro
rocymapcTna.

3. IIyuktel 1 m 2 He HaAHOCAT yIepOa MEXIYHAPOIHOM OTBETCTBEHHOCTH TIOCYIapCTBa,
COBEPIIIMBIIIETO0 MEXIYHAPOITHO- IIPOTUBOIIPABHOE IEsSHHE, B COOTBETCTBHU C APYTUMU
MOJIOKEHUSIMA HACTOSIIUX CTATEM.

214/ KommeHTapu# K JAHHOM cTaThe CM. TaM ke, cTp. 124-131.

215/ KommeHTapu#l K JAHHOM cTaTbhe cM. Esxeromumk... 1979 rox, Tom Il ( yacTe
BTOpas), ctp. 124-141.
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T'JIABA V
OBCTOSATEJIBCTBA, HCKIIOYAIOIIUWE ITPOTUBOITPABHOCTD

Cratps 29 216/

Cornacue

1. IIpaBoMepHBIM 00pa3oM JAHHOE COTJAacHe TOCyZapcTBa Ha COBEpPIIEHHE IPYTUM
TOCYJIApCTBOM OIIPENEIEHHOIO NESHUS, HE COOTBETCTBYIOIIETO OOS3aTENLCTBY IIOCIETHETO B
OTHOIIIEHNU IIEPBOrO TOCYIAapCTBa, MCKIOYAET IMPOTHUBOIPABHOCTHE BTOTO HESHUS
IIPUMEHUTEILHO K ®TOMY TOCYJAPCTBY, IIOCKOJBKY B®TO MIesSHHE HAXOIWUTCS B IIpemenax
BBIIIIEYKA3aHHOTO COTIIACHSI.

2. IIyukT 1 He mIpUMeHSIETCS, €CIM TaHHOE O00S3aTeIhCTBO BBITEKAET M3 MMIIEPATHUBHOUN
HOPMBI MEXXIYHApPOTHOTO IpaBa. IS IMejed HACTOSINIMX CTATeW WMIIepaTHUBHAsS HOpPMa
00IIer0 MeXKAYHApOTHOIO IIpaBa SIBJISETCS HOPMOM, KOTOpas NPUHUMAETCS U IIPU3HAETCS
MEXIYHAPOMHBIM COOOIIECTBOM TOCYIapCTB B IIEJIOM KaK HOpPMAa, OTKJIIOHEHHWE OT KOTOPOH
HEIOIyCTUMO M KOTOpas MOKET OBITh M3MEHEHAa TOJIbKO IOCIEOYIOIIer HOPMOM OOIIEero
MEXXIYHAPOTHOIO ITIpaBa, HOCSIIEN TaKOM K€ XapakTep.

Cratest 30 217/

KoHTpMEpPLI B OTHOIIEHWH MEXIYHAPOJHO- HPOTUBONPABHOIO JIEeSTHUS

IIpOTHBOIIPABHOCTE HESHUS TOCYHAPCTBA, HE COOTBETCTBYIOIIETO O0S3aTEILCTBY STOTO
rocymapcTBa B OTHOIIEHHMH IPYrOr0 TOCYIapCTBa, HCKIIOYAETCS, €CIH DTO HSSHUE SIBISETCS
3aKOHOMEPHOM B COOTBETCTBHHM C MEXIYHApPOTHBIM IIPABOM MEPOHM B OTHOIIEHHUH STOrO
IPYTOro TOCYmApCTBa, BBI3BAHHOM €r0 MeEXIYHAPOMTHO- IPOTUBOIIPABHBIM IESHUEM.

Crates 31 218/

dopc- Maxkop M HeOpeABUACHHBIN caydyan

1. IIpoTHBOIIPAaBHOCTL JESHUS TOCYIApCTBAa, HE COOTBETCTBYIOIIETO €r0 MEXXKIYHAPOTHOMY
00S13aTeNILCTBY, MCKIIOYAETCS, €CIM BDTO IesSHME OBLIO BBI3BAHO HEIPEOJOIMMOM CHIOU WX
He TOMIAOIIMMCS KOHTPOIIIO TOCYHAPCTBA HENPEIBUIEHHBIM BHEIITHUM COOBITHEM,

KoTopast/ KoTopoe cpenana/ cuenano I ToCyJapCcTBa MaTEpHAIbHO HEBO3MOKHBIM
IeNCTBOBAThL B COOTBETCTBUM C YKa3aHHBIM O0S3aTEILCTBOM HIM TOHSTh, YTO €T0
MOBEIEHNE HE COOTBETCTBYET BTOMY OO0SI3aTEILCTBY.

216/ KommeHTapuii K JaHHOW cTaThe CM. TaM 3Ke, ToM |l ( d9acTp BTOpas),
crp. 145-154.

217/ KommeHTapu#l K JAHHOM CTaThe CM. TaM 3Ke, cTp. 154-162.

218/ KommeHTapu#l K JAHHOM cTaThe CM. TaMm Ke, cTp. 163-178.
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2. IIyakr 1 He IpUMEHSETCS, €CIH TOCYHApCTBO, O KOTOPOM HIET peYb, COIEHCTBOBAIIO
BO3HMKHOBEHHUIO CHUTYallMd MAaTepPHAIbHON HEBO3MOXKHOCTH.

Cratest 32 219/

Bencreue

1. IIpoTHBONIPAaBHOCTh JESHUS TOCYIApCTBa, HE COOTBETCTBYIOMIETO €r0 MEXXIYHAPOTHOMY
00s13aTEeILCTBY, MCKIIOYAETCS, €CIH CYOBEKT IIOBEIEHMS, COCTABJISIOIIETO OESHHE DTOTO
rocymapcTBa, B CHTyallMd KpaWHEro OeICTBUS HE KMeEJ WHOM BO3MOKHOCTH CIACTHA CBOIO
KU3Hb WM 3KU3HH BBEPEHHBIX €MY JIHII.

2. IIyakr 1 He IpUMEHSETCS, €CIH TOCYHApCTBO, O KOTOPOM HIET pPeYb, COIENCTBOBAIIO
BO3HMKHOBEHMIO CHUTYallid KpPadHETO OENCTBUS WIIM €CIIM IIOBEIEHHE, O KOTOPOM HIET

p€db, MOIJIO BBI3BATH CPABHUMOEC HWJIHN Oollee TIKKOE 6eJICTBI/Ie.

Cratpss 33 220/

CocTosiHE HEOOXOIMMOCTH

1. TocymapcTBO He MOZKET CCHLIATBCS HA COCTOSIHHME HEOOXOIMMOCTH KaK Ha OCHOBAaHHE
IS WCKJIIOYEHUS] TIPOTUBOIIPABHOCTH MOESTHHUS STOr0 TOCYNAPCTBA, HE COOTBETCTBYIOIIETO €ro
MEXIYHapOIHOMY OOSI3aTEIhCTBY, 3a HMCKIIOYEHMEM TeX CIydaeB, KOITA!

a) 5TO JesHUE SIBISIOCh E€IMHCTBEHHBIM CPEICTBOM 3aIllMThI CYIIECTBEHHOTO
WHTEpeCAa BTOTO TOCYHAPCTBA OT TSKKOM W HEMHHYEMOW YIPO3bI, H

b) ®TO JOesHHE He HAHECIO CEPhE3HOTO yIepOa CYIIECTBEHHOMY HHTEDPECY
rocymapcTBa, B OTHOIIEHHM KOTOPOIO CYIIECTBYeT YKa3aHHOE 00S3aTelbCTBO.

2. B mo6om ciIydya€ rocCyaapCTBO HE MO2XKET CCbLIATBCA Ha COCTOSHUE HCO6XO,]II/IMOCTI/I
KaK Ha OCHOBAHHEC IJIsd HCKIIOYCHHUA IIPOTHUBOIIPABHOCTH.

a) eclli MeXXIYHapOJTHOe 00S3aTeIbCTBO, KOTOPOMY HE COOTBETCTBYET IESTHUE DTOTO
rocyaapcTBa, IIPOMCTEKAeT M3 HMIIEPATUBHOM HOPMBI OOIIET0 MEXXIYHAPOLHOIO IIpaBa;,  HMIH

b) eclIi MEeXIYHApOIHOE 00S3aTEelbCTBO, KOTOPOMY HE COOTBETCTBYET MOESHHE DTOTO
roCymapcTBa, YCTAaHOBIEHO IOTOBOPOM, B KOTOPOM IIPSIMO MM KOCBEHHO HMCKJIIOYAETCS
BO3MOKHOCTh CCBHIIKA Ha COCTOSHHE HEOOXOMMMOCTH B OTHOIIEHHUM DTOr0 00s3aTeIbCTBA;
WA

c) €CIIH TOCYyIapCTBO, O KOTOPOM HIET pPeYh, CIOCOOCTBOBAIO BO3HMKHOBEHMIO
COCTOSHMS HEOOXOIMMOCTH.

219/ KommeHTapu#l K JAHHOM cTaThe CM. TaM 3Ke, cTp. 178-182.

220/ KommeHTapu#l K JAHHOM cTaThe cM. Esxeromumk... 1980 rox, Tom Il ( yacTe
BTOpas), cTp. 34-53.
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Cratps 34 221/

Camoo060poHa

IIpoTuBOIIPaBHOCTE HESHUS TOCYIapCTBa, HE COOTBETCTBYIOIIETO MEKIYHAPOIHOMY
00513aTEILCTBY ®TOrO0 TOCYIapCTBa, WCKIIOYAETCsI, €CIM DTO NESHUE SBISETCS 3aKOHHOM
MepOH €caMOOOOPOHBI, IIPUHATOM B COOTBETCTBMM ¢ YcTaBoM Opranmsanun OOBeTUMHEHHBIX
Hanwnmn.

Cratest 35 222/

OroBopka B OTHOIIIEHHMH BO3MEIIEHHS yIepOa

HckaoueHre MPOTUBOIPABHOCTH IHESHUS TOCYIApCTBA B CHIIY ITOJIOXKEHUM cTaTein 29,
31, 32 wu 33 He mpempelnraeT HU OTHOTO M3 BOIIPOCOB, KOTOpPbIE MOTYT BO3HHUKHYTH B
OTHOIIIEHUW BO3MEIIEHUs YIlepOa, NPUYNHEHHOTO BTHUM JeSHHUEM.

221/ KomMmeHTapu#l K JAHHOM CTaTbe CM. TaM Ke, cTp. 53-62.

222/ KomMMmeHTapu#l K JAHHOM CTaTbe CM. TaM Ke, cTp. 62-64.
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YacTe BTOpas

Conepxkauue, GOpPMBI U CTEIEHH MEXKIVHAPOIHON OTBETCTBEHHOCTH

T'JIABA |
OBIIME ITPMHIMIIBI

Cratpst 36 223/

ITociencTBUsT MEKIYHAPOIHO- IPOTHUBOIPABHOIO JESHUS

1. Me:xxnyHapomHas OTBETCTBEHHOCTL TOCYHApPCTBAa, KOTOpas B COOTBETCTBUH C
MOJIOKEeHUSIMA YacTH TepBOM BO3HUKAET B PE3YNIbTATe MEXIYHAPOTHO- IIPOTHBOIIPABHOTO
IesHWS, COBEPIIEHHOIO0 STHUM TIOCYIapCTBOM, BIIEUET 3a COOOM IOPUANYECKHE IIOCIEICTBUS,
yCTaHOBIIEHHBbIE B maHHOM YacTw.

2. IOpumuyeckue IIOCIENCTBUS, YIIOMSHYThIE B NIYHKTEe 1, HE YMAalSIOT COXPaHSIOMIYIOCS
3a TOCYZApPCTBOM, KOTOPOE COBEDIIMIO MEXIYHAPOTHO- IIPOTUBOIPABHOE MIESHHE,

00SI13aHHOCTE BBIIOJIHSTH HapymeHHOEC HM 00s13aTETLCTBO.

Cratest 37 224/

Lex specialis

IlomoxeHust HACTOSIIEN Yactu He IIPUMECHAIOTCA B TEX ClIydyasaX M B TCEX IIpeaciiax,
Korga IIOPHUIWYCCKHUE ITOCICACTBUA MCXKAYHAPOJHO- IIPOTHUBOIIPABHOIO ACAHUA rocCymapCTBa
YCTAaHOBJIICHBI HMHBIMHU MECXKIYHAPOJHO- IIPABOBBIMHM HOPpMAaMHM, HCIIOCPCIACTBCHHO KaCaXOIIMMMCIA
JAaHHOI'O JCAHUA.

Cratpst 38 225/

OOLIYHOE MEXKJIYHAPOJHOE IIPABO

IOpumguyeckue IMOCIEACTBUS MEXIYHAPOTHO- IPOTUBOIPABHOIO HESHUS TOCYIApCTBa, HE
MPeIyCMOTPEHHBIE B IIONIOKEHUAX TaHHOW YacTH, II0- IpeKHEMY pPETYIMPYIOTCS HOPMaMU
OOBIYHOTO MEXIYHAPOTHOTO IIpaBa.

223/ KommeHTapuit K TYHKTY 1 maHHOW cTaThby ( TIpeKHSS cTaThsd 1) cM. EXXeromHmk
1983, Tom Il ( wacte BTOpas), cTp. 46. KommenTtapuin K myHKTY 2 cM. Yearbook ... 1993
vol. II (Part Two), pp. 54-55.

224/ KomMmeHTapuWil K JaHHOU cTaTthe (MpeXHss cTaThsd 2) cM. Exeromamk ... 1983 | Tom
Il ( gacts BTOpas), cTp. 46-47.

225/ KommeHTapuil K JaHHOW cTaThe (MPEXHSS CTaThsd 3) CM. TaM 3Ke, cTp. 47.
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Cratpss 39 226/

Cs3b ¢ YcraBoM Opranmsanun O0beamHeHHBIX Harmn

IOpunuyeckre IOCIEACTBUAS MEXIYHAPOITHO- IPOTUBOIPABHOIO NESHUSI TOCYIapCTBa,
YCTaHOBIIEHHBIE IIOJIOXEHUAMHU HTAaHHOM YacTw, IONKHLI B COOTBETCTBYIOIIUX CIyYasix
ONpENEIATECS C COONIONEHHEM IIONOKEHHI M Ipolenyphl YcraBa OpraHm3amuu
O0benuHeHHLIX Hanmii, Kacaromuyxcs MNONIepsKaHUd MEXIYHapOIHOIO MHUpa U
0€e30IacCHOCTH.

226/ KommeHTapuil K JaHHOW cTaThe (MpEXHSST CTaThsd 4) CM. TaM 3Ke

Komuccus mpusHalla, 4YTO, TNOCKOJIBKY B KOHEYHOM WTOre IIPEHIIOiaraeTcs HPUHSTh BTH CTAThbU
B ¢opMe KOHBEHIIMH, B3aMMOOTHOIIEHUS MEXIY TaKON KOHBEHIIMENM M YCTaBOM pPETYIUPYIOTCS
cratber 103 YcraBa. C yd4eTOM NOpeHMMYNIECTBEHHOM CHJIBI MOJOXEHWH YCTaBa MHOTHE YJICHBI
Komuccuy BbIpa3wiIM OMACEHMs II0 MOBOAY TOrO, YTO IIpaBa WM 00S3aTENIbCTBA TOTO WM WHOTO
rocymapcTBa II0 KOHBEHIIMHM, KOTOpasi OCHOBAaHA Ha INpaBe OTBETCTBEHHOCTH TOCYIAPCTB, MOTYT OBITh
anHyImpoBaHbl pemrenusMmu Copetra BbeszomacHoctnm mo rimaBe VIl YcraBa, KOTOphIe, B COOTBETCTBHH
co craTteed 25 YcraBa, TOCymapcTBa- YI€HBLI OOSI3aHBI IIPM3HABATH W OCYILECTBISTD.

Hampmmep, cmoxer mu CoBer beszomacHocTH, MHEWCTBYS B IIENSIX IOMIEPKAHUS WA
BOCCTAaHOBJIEHUS MEXIYHAPOJTHOTO MHpa M O€30IaCHOCTH, He IIPHUHSTh CCHUIKY TOCyJapcTBa Ha
cocrossHe HeobOxomumocTh ( ctaThbs 33) WM OTKa3aTh TOCYIapCTBY B IpaBe Ha IPUMEHEHHWE KOHTPMED
(cratem 47 w 48) wmim 006s53aTh TOCYIapCTBO OOpAaTHThCS B apouTpaxK ( craTths 58)?

Cormacuo omuon Touke 3peHusi, Coper Be3omacHocTH, Kak oOIllee IIPaBUIO, HE MOXKET JHUINATh
TOCYIApCTBO €ro 3aKOHHBIX MpaB WM YCTAHABIMBATH O00S3aTEIbLCTBA, BBIXOISIIKE 3a IIPEIEIbI
00513aTeILCTB, BBITEKAIOIINX M3 OOIIEr0 MEKIYHAPOMHOTO IIpaBa WK caMOro YcTaBa. B mopsgke
WCKIIIOYEHHSI OH MOKET IPU3BATh TOCYJTAPCTBO IIPUOCTAHOBUTH OCYIIIECTBIEHWE CBOMX 3aKOHHBIX IIPaB,
KaK, HaAIpHMep, B TeX CIydYasX, KOIJa OH TpeOyeT INPHUOCTAHOBUTH IEHUCTBHUE
KOHTPMEP B KauyecTBEe BpPeMeHHOM Mephl 1o crtaThe 40 YcraBa. BmecTe ¢ TeM nuIiIeHne 3aKOHHBIX
IIpaB MOKET HOCHUTh 0Ollee IMOCTOSHHBIM XapakKTep B Ciy4yae IPU3HAHUS TOCYIApPCTBa arpeccopoM.
Omaako, coridacHo »Ton Touke 3peHms, CoBer be3omacHocTm mOIKeH B IIEIOM JIEWCTBOBAaTh, B
IIOJTHOM Mepe YYUThIBAasi 3aKOHHBIE IIpaBa TOCYIApCTB.

CorjlacHO ApPYroy TOYKE 3pEHHUs, DTOT IOOXOJ SIBISETCS CIMIIKOM OIPAaHUYUTEIBHBIM, YEpecuyp
" TeralMcTUYECKUM" ¥ IIPUHMKAIOIIMM HAWBBICIIINE HHTEPECHI BCErO0 COOOIECTBA TOCYIapCTB B Jelle
COXpaHEHMs MEXIYHapOIHOTO MHpa.

ITonoxenust cratby 39 He MIPECIenyIOT IElb TEM WMIM HMHBIM 00pa3oM pEIIUTh DTOT BOIIPOC.

Komuccus IIPUBETCTBOBAJIA OBl KOHKPETHBIC 3aMEYaHuA ToCymapCTB IIO IIOJHATHBIM BOIIpOCaM, C TEM
4YTOOBI B XO0J€ BTOPOIO YTECHHUSA OHA MOIJIa BEPHYTHCA K STHUM BaKHBIM HpOGHeMaM.
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Cratess 40 227/

IloHsaTHE TOTEPIIEBIIEr0 TOCYAAPCTBA

1. 1 1eedl HACTOSIIUX CTaTed " MOTepIeBIllee TOCYTApCTBO" O3HAYaeT J0060e
roCyJapcTBO, IIPABO KOTOPOrO OBLIO HAPYIIEHO IEeSTHHEM APYrOro roCymapcTBa, €CIH 5TO
IesTHUEe IIPeacTaBIsSIeT COOOM B COOTBETCTBHM ¢ YacThI0 MEPBOM MeEXXKIYHAPOIHO-
IIPOTUBOIPABHOE JESHUE BTOr0 TIOCYIapCTBa.

2. B wactHOCTH, " mOTepIleBIlIEe TOCYymapCTBO' O3HAYAET:
a) eCclli TIpaBO, HApPYIIEHHOE NeSHHEM TOCYIApCTBa, BO3HUKAET W3 IBYCTOPOHHETO
JIIOTOBOpa - JIpyroe TroCyaapCTBO- YYACTHUK MTaHHOTO JOTOBODA;

b) €CId IIpaBO, HAPYIIEHHOE NEeSHHEM TOCYIapCTBa, BO3HUKAET M3 IIOCTAHOBIIECHMS
WIIM JPYroro MMEIOIIET0 OOS3aTEIbHYIO CHIYy pEIIeHMS MEXIYHAPOIHOIO Cylda WiIx
TpubyHajla 00 yperyJIMpOBaHWHU CIIOpa - JPYroe TOCYAapCTBO WIIM TOCYIapCTBa- CTOPOHBI B
CIIOpE, B OTHOIIEHMH KOTOPBLIX YCTaHOBJIEHO 3TO IIPABO;

C) €ClIi IIpaBO, HApPYIIEHHOE NesSHWEM TOCYJapCTBa, BO3HUKAET M3 HMEIOIIETO
00sI3aTENIbHYI0 CHIIy pPEIeHUs MEXIYHAPOIHOTO OpraHa, IIOMHMO MEXIYHApOIHOTO Cyma MWK
TpuOyHajJa - TOCYJapCTBO HIM TOCYyIapCTBa, KOTOPBIE B COOTBETCTBUHU C YUPETUTEIBHBIM
aKTOM COOTBETCTBYIOIIIEH MEKIYHAPOMHON OPTaHM3aIlMU IIOJB3YIOTCS STHUM IIPABOM;

d) eCIM IIPpaBO, HApPYIIEHHOE IesSHUEM TOCYHapCTBa, BO3HHKAET MJISI TPETHETO
rocymapcTBa M3 IIOJIOKEHMS JOTOBOpPa - 3TO TPEThE TOCYLAPCTBO;

e) €Clli TIpaBO, HApPYIIEHHOE NesSHWEM TOCYIapCTBa, BO3HUKAET W3
MHOT'OCTOPOHHEr0 ITOTOBOpa MM HOPMBI OOBIYHOIO MEKIYHAPOMHOrO IIpaBa - JIO00E Ipyroe
rOCyIapCTBO- YYaCTHHK DTOr0 MHOTOCTOPOHHErO IOTOBOpAa WJIM CBSI3aHHOE COOTBETCTBYIOILEM
HOPMOI OOBIYHOTO MEKIYHAPOIHOTO IIpaBa, €CIW YCTAHOBJIEHO, YTO:

I) 3TO IIpaBO OBLIO CO3IAaHO WM YCTAHABIIMBACTCA B €r0 IIOJb3Y,

i) HapyIIeHHe B®TOTO0 IIpaBa AedHHEM TOCyIapcTBa HEM30eKHO 3aTparnuBaeT
IIOJIb30BAHME IIPAaBAMU WIIX BBIINOJHEHUE OOS3aTEIbCTB IPYIHMH TOCYLAPCTBAMHU -
YYaCTHHKAMM MHOTOCTOPOHHEIO IOTOBOpAa WM CBSI3aHHBIMKA DTOM HOPMOM
OOBIYHOTO MEXIYHAPOSHOIO IIpaBa;, WK

iii) IaHHOE IIPaBO OBIIO IIPEIYCMOTPEHO WM YCTAHABIMBAETCS IS 3AIIATHI
IIpaB YelloOBEKAa M OCHOBHBIX CBOOOJ;

f) eclIi JAaHHOE IIPaBO, HApYIIEHHOe IesSHUEM TIOCyIapCTBa, BO3HUKAET HU3
MHOT'OCTOPOHHEIO JOrOBOpa - J000€ APYroe IoCyJapCTBO- YYACTHMK MHOTOCTOPOHHEIO

227/ KommeHTapuil K JaHHOW cTaThe (MpeXHss craThs 5) cm. Exxeromamk... 1985
toM Il ( 4acte BTOpas), crp. 31-34.
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IOTOBOPA, €CIM YCTAHOBJIEHO, YTO MAaHHOE IIPABO YYPEXIEHO B TAaHHOM JOrOBOpE IJIS
3aIUTHl KOJJIEKTUBHLIX HHTEPECOB IOCYNAPCTB- YYACTHUKOB.

3. Kpome Toro, " morepmeBIilee rocygapcTBO" O3HA4YaeT BCe APYrHe TOCYIapCcTBa, €CIn
MEKIYHAPOMHO- IIPOTUBOIIPABHOE [ESHUE IPENCTAaBIsSIeT COO0M MeXXIYHapOIHOE
IpecTyILIeHuEe®.

T'JIABA |

ITPABA IIOTEPIIEBIIEI'O I'OCYOAPCTBA N OBA3ATEJIbCTBA TOCYIAPCTBA,
COBEPIIMBIINETO MEZKONYHAPOIHO- ITPOTUBOIIPABHOE IEAHHWE

Cratest 41 228/

IIpekpalrieHre IPOTHBOIPABHOIO TTOBEIECHUS

T'ocymapcTBO, IIOBENEHHE KOTOPOIrO IIPEICTABISIET COOOM MEKIyHAPOIHO-
IIPOTUBOIPABHOE JesHHE, HMEoIee MISIIUNACT XapakKTep, HeceT, 0e3 yiepba mIs y:Ke
BO3HHUKIIEN JJII HErO OTBETCTBEHHOCTH, OOS3aTEIbCTBO IIPEKPATHTL TAKOE IIOBEIEHUE.

Cratest 42 229/

BosmerieHne

1. IloTepmeBiiee TOCYTApCTBO BIIpaBE ITONYYUTH OT TOCYJZAPCTBA, KOTOPOE COBEPIIIHUIO
MEXIYHAPOMHO- IIPOTUBOIIPABHOE [esSHUE, IIOJHOE BO3MeElleHHe B (GopMe DECTHUTYLHU B

HaType, KOMIIEHCAIIMHM, caTHUChaKIWMKd M 3aBEPEHMM M TapaHTHH HEIOBTOPEHMS, JHOO B
ONHOM M3 yKa3aHHBIX (GopM, IuOO0 B HMX COUYETAHUH.

2. IIpu ompenelneHnH BO3MEIIEHNS YUYUTHIBAIOTCS CIIOCOOCTBOBABINIME YIIEPOY HEOPEKHOCTH
WIIM YMBIIIJIEHHOE NEWCTBUE WM OE3IENCTBHE CO CTOPOHBI.

a) MOTEPIIEBIIIETO TOCYIapCcTBa, WK

* TepmuH " mpecTymiaeHne" MCIOIB3YETCS IS OOeCIeYeHHs COOTBETCTBHs cTaThe 19

Yacru mepBon crarert. OpmHAKO OBLIO OTMEYEHO, YTO allbTEPHATHBHBEIE (DOPMYIHUPOBKHU

" MeKIyHapOIHO- IPOTUBOIIPABHOE JesSHNE Cephe3HOT0 XapakTepa" WM " MCKIIOUYHTEIHHO CEephe3HOe
IIPOTHUBOIPABHOE JOesHMe" MOINIM OBl HMCIIONB30BATHCA BMECTO TEpMHHA " IIPECTYIUIEHHE", 4UTO, B
YaCTHOCTH, II03BOJIMIO ObI M30€KaTh €ro YrOJIOBHO- IIPABOBOM KOHHOTAIWM.

228/ KommeHtapuii K maHHOW cTaThe (IpexXHss cTaThs 6) cm. Yearbook... 1993 ,
vol. Il (Part Two), pp. 55-58.

229/ Kommenrtapuii K myHKTaM 1, 2 u 4 (OpeXHHWW IYHKT 3) MaHHOW CTaThbU
cM. ibid., pp. 58-61. KomMenTapu#i K myHKTY 3 cM. pasgea D (2) Huxke.
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b) GbU3UYIECKOTO W IOPUIMYECKOTO JHUIla DTOT0 TOCyIapcTBa, OT HUMEHU KOTOPOTO
mogaceTCa WCK.

3. Bo3Memenre HU B KOEM CiIydyae He TOJKHO IPHUBOIUTL K JIMINEHUIO HACEJICHHUS
rocyJapcTBa ero COOCTBEHHBIX CPEICTB K CYIIECTBOBAHMUIO.

4, TocymapcTBo, KOTOPOE COBEPIIMIO MEXIYHAapPOIHO- IPOTUBOIPABHOE IESHUE, He
MOXKET CChUIATLCS HA IIOJOXKEHMS CBOEro BHYTPEHHErO IIpaBa B KAa4eCTBE OIPABIAHUS IS

HEIIPECIOCTABJICHUS IIOJIHOI'O BO3SMCIIICHMA.

Crates 43 230/

Pecturynus B HaTtype

IloTepneBiliee rocymapcTBO BIpaBe IIOJIYYUTH OT TOCYZAPCTBA, KOTOPOE COBEPIIIHIIO
MEXIYHAPOIHO- IPOTUBOIIPABHOE IESHUE, PECTUTYIMIO B HAType, T. €. BOCCTAHOBIIEHHUE
MOJIOKEHNSI, KOTOPOE CYIIECTBOBAIIO IO COBEPIIEHMS IIPOTHBOIPABHOTO IESHHS, B TOM
ciay4yae, KOrma - M B TOM 00BEME, B KaKOM - DPECTHTYUMS B HATypeE:

a) HE SBIISIETCS MAaTE€PHUAIIbHO HEBO3MOXKHOM;

b) He TIOBIIEKJa OBbI 3a COOOM HapYyIIEHUS 00A3aTElIbCTBA, BBITEKAIOIIETO M3
MMIIEDATUBHOM HOPMBI OOIIEr0 MEKIYHAPOIHOIO IIPaBa;

C) He Halarajga Obl OpeMs, SIBHO HEIPOIIOPIMOHAILHOE TOW BBITONE, KOTOPYIO
IOTEPIEBIIIEE TOCYAAPCTBO INPUOOPEN0 Obl B PE3yIbTATE IMOJYYEHHS MM PECTUTYLHMH B HAType
BMECTO KOMIIEHCAIIMM, WA

d) He cTaBuiia OBl IIOX CEPHE3HYIO YIPO3y MOIUTHYECKYIO HE3aBHUCHUMOCTb HIIU
BKOHOMHUYECKYIO CTaOMILHOCTh T'OCYZAPCTBA, KOTOPOE COBEPIIMIO MEXKIYHAPOIHO-
IIPOTUBOIIPABHOE JEsSHWE, B TO BpeMs KaK IIOTEpIIEBIIIEE TIOCYIAPCTBO HE 3aTParMBajoch Obl
MOJOOHEIM 00pa30M, €CIM OHO He IIOJIYYUT DPECTUTYIMM B HATypE.

Cratest 44 231/

Komnencanus

1. IloTepmeBiiee TOCYTApCTBO BIIpaBE ITONYYUTH OT TOCYJZAPCTBA, KOTOPOE COBEPIIIHUIO
MeXKIYHAPOTHO- IIPOTUBOIIPABHOE NesHHE, KOMIIEHCAIIMIO 3a VIep0, IPpUUYMHEHHBIM TaKUM
IesHWEM, B TOM cilydae, KOIIa - M B TOM OOBEME, B KAaKOM - TaKOW yiuepb He
MIOKPBIBAETCS DPECTUTYIIMEM B HATYpe.

230/ KommeHTapuii K maHHOW cTaThe (IpexXHSs cTaThs 7) cM. Yearbook... 1993 ,
vol. Il (Part Two), pp. 61-67.

231/ KommeHTtapuil K maHHOM cTaThe (IpexXHss cTaThsa 8) cM. ibid., pp. 67-76.
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2. II1s 1eedl HACTOSIIEN CTAaThH KOMIIEHCAIIMS OXBAaTBhIBAET JIOOOM SKOHOMHYECKHU
OIEHUMBIN YIIEPO, ITOHECEHHBLIM IOTEPIEBIIMM TIOCYIapCTBOM, M MOXKET BKIIOYAaTh B cebs
OPOIEHTLl M, B COOTBETCTBYIOIIUX CJIydYasX, YHOYIIEHHYIO BBITOIY.

Crates 45 232/

Catucdaxnus

1. IloTepneBiliee rocymapcTBO BIpaBe IIOJIYYUTH OT TOCYZAPCTBA, KOTOPOE COBEPIIIHIIO
MEXIYHAPOIHO- IPOTUBOIIPABHOE IesHME, caTHChaKIAIO 3a YIepO, B YaCTHOCTH MODPAIbHBIN
yiiep0, TPUYMHEHHBIM TaKMM JeIHHEM, B TOM cjlydae, KOrma - X B TOM OOBEME, B
KaKOM - 9TO HEOOXOOMMO IS OOeCIIeYeHHs IIOJIHOTO BO3MEIIEHUS.

2. Catucdakuus MOXKET NPUHUMATh ONHY WM HECKOJIBKO W3 CIEAYIOIIUX (hOpM:
a) U3BUHEHUE;
b) HOMUHAJILHO- CUMBOJIMYECKOE BO3MEILEHUE;

C) B CilydYasX IpyOOro HapyllIeHWs IIpaB IIOTEPIIEBIIET0 TOCYZApCTBA -
BO3MEIIEHIE, OTpaxkalollee TIXKECTh TAKOro HapyIIIeHUT,

d) B ClIy4dadX, Korga MEKIYHApPpOAHO- IPOTUBOIIPABHOC ICAHHWC HACTYIIUIO B
pe3yabTaTre CEPHLE3HOTO IIPOCTYIIKA CO CTOPOHBI JOJZKHOCTHBIX JIMIL HWJIW IIPECTYITHOTO
IOBCACHUA ITOJ2KHOCTHBIX JIMI, HWJIM YaCTHBIX CTOPOH, - IIPMMCHCHUEC K BHUHOBHBLIM
IVCIUOIVWHAPDHBIX Mep BO3IEHCTBUS WJIW WX HaKa3aHUE.

3. IIpaBo MOTEpPIIEBIIIETO TOCYHApCTBA Ha MOJy4YeHHE caTuCcGhaKINd HE OIPaBIbIBAET
BBIIBMKEHME TPeOOBAHMI, KOTOPble HAHOCHUIM ObI yIepO MOCTOMHCTBY TOCYIapcCTBa,

COBEPIIIMBIIIETO MEXIYHAPOTHO- IPOTUBOIIPABHOE IESHUE.

Cratest 46 233/

SaBCpCHHH W TapaHTHUM HEIOBTOPCHUA

IloTepmeBiliee TOCYZAPCTBO B COOTBETCTBYIOIIMX CIIyYasiX BIIPaBe IIOJAYYHUTH OT
roCymapcTBa, KOTOPOE COBEPIINIO MEKIYHAPOIHO- IPOTUBOIIPABHOE NESHHWE, 3aBEPEHMS WU
rapaHTHX HEIOBTOPEHHS TAaKOrO IIPOTHBOIPABHOIO IESHUS.

232/ KomeHtapu#i K naHHON craTthe (mpexuss cratbs 10) cm. ibid., pp. 76-81.

233/ Kommenrtapuii K maHHOUW cTaThe (mpexHss crtaThs 10- 6mc) cm. ibid.,
pp. 81-83.
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T'JIABA 1l

KOHTPMEPBI

Cratess 47 234/

KoHTpMephbl IOTEPHEBIIEr0 TOCYIAPCTBA

1. II1s 1eedl HACTOSIIUX CTaTel IPHUHSITHE KOHTPMED O3HAYAeT, YTO IIOTEPIEBIIEE
roCyJapCTBO He COOIIOJAET OJHO HIIM HECKOIBKO CBOUX 00S3aTEIbCTB II0 OTHOIIEHHIO K
rOCyIZapCTBY, COBEDIIHBIIEMY MEKIYHAPOIHO- IPOTUBOIIPABHOE NESHHE, C IEIbI0 ITOOYIUTH
€ro K BBIITOJHEHHMIO CBOMX O00SI3aTENLCTB IO cTaThsiM 41-46, eciM TOIBLKO OHO HE
BBIIIOJIHUJIO 5TH 0O0S3aTEIbCTBA, X HACKOJIBKO 5TO HEOOXOOMMO B CBETE €ro peakInu Ha
TpeOOBaHUS ITOTEPIEBIIEr0 TOCYIZAPCTBA CHEIATH DTO.

2. [IpuHSITHE KOHTPMED OCYIIECTBISETCS C YYETOM YCIOBHM W OTpaHWYCHUH,
MIpeayCMOTPEHHBIX B cTaThsx 48-50.

3. Ecin KoHTpMepa IPOTHB TOCYHApCTBA, COBEPIIMBIIIETO MEXIYHAPOIHO- IPOTUBOIIPABHOE
IEesHWE, COIpPSKEHA C HapyIIeHHeM KaKOTO- JIM0O 00S3aTelbCcTBa IIEPE] TPETHHUM
rocyIapCcTBOM, IIOMOOHOe HapYIIIeHHEe He MOKET OBbITh ONpaBIaHO Ha OCHOBAHUM HACTOSIIEHN
IrJaBbl B TOM YacTH, B KaKOW OHO HAIpPaBJEHO IIPOTHUB TPETHErO TOCYyIapcTBa.

Cratest 48 235/

YcaoBusi, CBSI3aHHBIE C IIPUMCHCHHEM KOHTPMED

1. IIo TpUHATHS KOHTPMED IIOTEPIIEBIIIEE TOCYTAPCTBO BBIMOIHSIET CBOE O00S3aTEIBCTBO O
IIPOBEIEHNN IIEPErOBOPOB, IIPEAYCMOTPEHHOE B CTaThe 54.  DTO 00513aTEIBCTBO
BBITIOJTHSIETCST 0e3 yilepOa IS HPUHSTHS STUM TOCYIapCTBOM BPEMEHHBIX MeEp 3aIllUThI,
HEOOXOOMMEBIX IJIsI OOCCIIEUYEHHs €ro IIpaB M HMHBIM 00pa30M YIOBJICTBOPSIOIINX TPeOOBAHHUSIM
HACTOSIIIEN TJIaBhI.

2. IIpuHEMarOIee KOHTPMEDPHI IIOTEPIIEBIIEE TOCYJAapCTBO BBIMTOJHSET OOS3aTEILCTBA IIO
YperyJaupoOBaHMIO CIIOpA, BbITeKaromue u3 YacTu TpeTheM, WIH JI000W Ipyrou
00s13aTeIbHON TIPOLIEAYPHI YPETYIAUPOBAHUS CIIOpa, JEHCTBYIOIIEH MEKIY ITOTEPIIEBIINM
TOCyIapCTBOM M TOCYJZAapCTBOM, COBEPHIMBIIMM MEXXIYHApOITHO- IIPOTHUBOIIPABHOE IesSHUE.

3. IIpu ycimoBuM, 4YTO MEKIYHAPOIHO- IIPOTHBOIPABHOE MAesSHHUE MIPEKPaTUIOCH,
MOTEPIIEBIIIEE TOCYTAPCTBO MPHUOCTAHABIMBAET KOHTPMEPHI B TOM Cllydyae, KOTJa - W B TOM
o0beMe, B KaKOM - IIpOLieAypa YpPeryIHpOBAHUS CIIOpa, YIOMSHYyTass B IIYHKTe 2,
IOOPOCOBECTHO OCYIIECTBISIETCS TOCYLAPCTBOM, COBEDIIMBIINM MEKIYHAPOIHO-
IIPOTHUBOIIPABHOE MesSHHWE, K CIOp TepegaeTcs Ha pPacCMOTpPEHHE Cyaa, KOMIIETEHTHOTO
BBIHOCHUTEL IIOCTAHOBJIEHMS, O0O0sI3aTeJIbHBIE IS CTODOH.

234/ KommeHrtapuii K maHHOW cTaThe (ImpexHss craths 11) cm. pasmen D (2) nuxe.

235/ KommeHTtapuii K maHHOW cTaThe (ImpexHss craThsd 12) cm. pasmen D (2) nuxe.

- 143 -



4, O0s13aTeILCTBO IPUOCTAHABINBATE KOHTPMEDPHI IPEKpAIlaeTcs B CiIydYae HEBBIIOIHEHUS
TOCYIAapCTBOM, COBEDIIMBIINM MEKIYHAPOIHO- IIPOTUBOIIPABHOE IESHMUE, IIPOCHOBI HIIH
MpeNIUCaHNsI, SIBISIOIINXCS Pe3yIbTaTOM IPOLEAYPhl YPEryJIMpPOBAaHUS CIIOpA.

Crates 49 236/

Copa3MepHOCTh

KonTpMepsl, NTpHHHUMAaeMbIe IIOTEPIEBIINM TIOCYJapCTBOM, He ITOJKHBI OBITH
HECOpPa3MEPHBI CO CTEMEHBIO TIKECTH MEKIYHAPOTHO- IIPOTUBOIPABHOTO HESHUS W €T0
MOCIENCTBUSIMU [IJIST IIOTEPIEBIIIET0 TOCYIAPCTBA.

Crates 50 237/

3anpenieHdsle  KOHTPMEPEL

IloTepmeBiiiee TOCYyZapCTBO He IIPHOEraeT B KadyecTBe KOHTPMED K:

a) yrpo3e CHJIOM WM €€ IPUMEHEHMIO, 3allpellleHHBIM B COOTBETCTBHU C YCTaBOM
Opranmsanuu OO0bennMHEeHHBIX Harmii;

b) KpallHEMY SKOHOMHYECKOMY WU IIOJUTHYECKOMY NPHUHYKIEHHIO C IIEJBIO
IIOCTABUTh IION YIpo3y TEPPUTOPHAIBHYIO IIEIOCTHOCTh WMIIM ITOJUTHUYECKYIO HE3aBHCHUMOCTH

roCyaapcTBa, COBEDPIIUBIIETO MEXIYHAPOTHO- IPOTUBOIIPABHOE IESHUE;

c) JNIOO00MY IIOBENEHMIO, KOTOPOEe HapyIIaeT HENPUKOCHOBEHHOCTh TUIIOMATHYECKUX
VI KOHCYJIBCKMX areHTOB, IIOMEIEHMI, AapXHBOB M JIOKYMEHTOB,

d) JNI000MYy IIOBEIEHMIO, KOTOPOE VIIEMISIET OCHOBHBIE IIpaBa YeJOBeKa,  WIH

e) JII000MY IOpPYyrOMy IIOBEHEHHIO B HApYIIEHHE HMIIEPATUBHON HOPMBI OOIIEr0
MeXXIYHApOTHOIO IIpaBa.

236/ Kommenrapuii K maHHOW cTaThe (mpexHss craThs 13) cM. B Iokmame Komuccuu
MeXIyHapOIHOIO IpaBa O paboTe ee copok ceapMort ceccum ( Oduumanbable 0TYeThl ['eHepalbHON
Accambnen, msartumeceras ceccusi, JHomomuenme N° 10 (A/50/10)), crp. 132-137.

237/ KomMmeHTapuil K maHHOW cTaThe (IpexXHSs cTaThsd 14) cM. TaMm XKe,
crp. 138-161.
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I'IABA IV
MEXKIYHAPOIOHBIE ITPECTYIUIEHUA

Cratpss 51 238/

IlocaencTBusl MEKIYHAPOIHOTO MPECTYILIEHMS

MexnyHapomHOe IPECTYIIIEHHE BIIEYET 3a COOOM BCe IOPUAMYECKUE TIOCIEIACTBUS
JI000T0 JPYroro MexKAyHapOIHO- IIPOTUBOIPABHOTO HESHMS M, KpPOMeE TOTO, TaKue
IOTOJHUTEIbHBIE ITOCIENCTBUSI, KOTOPHIE M3JIOXKEHBl HUKE B CTaThix 52 m 53.

Crates 52 239/

OcoOble TOCIENCTBUSI

B ToMm ciyuae, Korga MeXIYHApOIHO- IPOTHUBOIIPABHOE NESHUE TIOCyIapCTBa SIBISIETCS
MEXIYHAPOTHBIM IIPECTYILICHUEM:

a) IIpaBO IIOTEPIIEBIIIET0 TOCYHAPCTBA HA IIOJIYYECHHE PECTHTYLIHMH B HAType HE
MOJIJIEXKUT OTPAaHWYECHUSM, M3I0XKEHHbIM B ToamyHKTax c¢) u d) cratem 43;

b) paBoO IIOTEPIEBIIIETO TOCYHAPCTBA HA TMOJy4YeHHEe CATHUCHAKIIMK HE IOIIEKUT
OrpaHMYEHUIO, IIPEIYCMOTPEHHOMY B IyHKTe 3 cTaThu 45,

Cratess 53 240/

O0s13aTeIbCTBA JUISL BCEX TOCYIAPCTB

MeXnyHapogHOe IPECTYILIEHHE, COBEPIIEHHOE TOCyJapCTBOM, BJIEYET 3a COOOH
00s13aTEIBCTBO I BCEX APYTUX TOCYJAPCTB:

a) He IIpM3HABaTh B KauyeCTBe 3aKOHHOM CHUTYAaIlMIO, CO3JABIIYIOCS B PpE3yIbTaTe
TaKOT'0 TIPECTYIIECHHSI,

b) He OKa3bIBaTh IIOMOINb HJIH COIEMCTBHE TOCYIapCTBY, COBEPIIMBIIIEMY TaKOe
MPECTYIJICHHE, B COXPAaHEHHU CJIOXKMBIIIENCS B DPe3YIbTATE BTOr0 CUTYAIIWH,

c) COTPYIHMAYATh C APYIMMH TOCYIapCTBAMHU B BBIIIOJIHEHUH OO0S3aTEIBCTB B
COOTBETCTBHM C MOINYHKTaMH a) u Db); u
d) COTPYIHMAYATh C APYTMMH TOCYIapCTBAMH B OCYIIECTBICHWH Mep, HAIpaBIeHHBIX

Ha JHUKBUIAIMIO IOCIEICTBUN TaKOTO IPECTYILIICHU .

238/ KommeHTapuii K OaHHOW cTaThbe cM. pasmen D (2) nuxe.
239/ KomMeHTapui K ITAaHHOM CTaThe CM. TaM 3Ke€.

240/ KomMeHTapuil K TaHHOM CTaThe CM. TaM 3Ke€.
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YacTb TpeThs

YperyanpoBaHue CIOPOB

Cratest 54 241/

IleperoBopsl

B cioyyae BO3HHUKHOBEHHS CIIOpa MEXKAY OBYMS WMIM HECKOILKHMM TOCYIAapCTBAMU -
YYAaCTHHKAMH HACTOSIIIUX CTATEd OTHOCHTEIHHO WX TOINKOBAHWMS WIN TPUMEHEHUS OHH, IIO
poCchOe JIF060TO M3 HHUX, CTPEMSITCS YPETyJIHUPOBATH €r0 MHPOINIOOHBO IYTEM IIEPETOBOPOB.

Cratpss 55 242/

JloOphle YCIYIH M TOCPEIHHYECTBO

JIr060e ToCymapCcTBO - YYaCTHHK HACTOSIIHUX CTaTel, He SBILIOIIEeCS CTOPOHOM B
CIIOpE, MOXKET II0 Ipochbe 000 CTOPOHBI B CIIOPE WIIM II0 CBOEH COOCTBEHHOM
WHAIMATABE IIPEIOCTABUTL CBOM TOOpBIE YCIYIH HIM HPENI0XKUTH HMOCPETHUYECTBO C IIENIBIO
CONIENICTBOBATL MUPOIIOOMBOMY YPETYIHPOBAHMIO CIIOpA.

Cratest 56 243/

I[Ipumupenue

Ecim mo ucTedyeHWM TpexX MECSIEB CO JHS IIEPBOTO IPEINIOXKEHUS O MPOBEIeHUU
IIEPETOBOPOB CIOp HE YPEryJIHMPOBAaH II0 TOTOBOPEHHOCTH M He IIPEIYCMOTPEHO CPEICTBO
00513aTEILHOTO YPETYIMPOBAHMS C YYaCTHEM TPEThEW CTOPOHBI, Jr00asi CTOPOHA B CIIOpE
MOXKET BBIHECTH €ro IS MOCTUXKEHUS IPUMMPEHMS B COOTBETCTBHH C IIPOIEIYPOH,
HM3JIOKEHHON B TPHIIOXKEHWH | K HACTOSIINM CTaThSIM.

241/ KomMmeHTapuil K maHHOM cTaThe (IIpeXXHSs CTaThbsd 1) CM. TaM 3Ke,
crp. 162-163.

242/ KomMmeHTapuil K maHHOM cTaThbe (IIpeXXHSS CTaTbsd 2) CM. TaM 3Ke,
crp. 163-164.

243/ KomMmeHTapuil K maHHOM cTaThbe (IIpeXXHSsS CTaTbsd 3) CM. TaM 3Ke,
crp. 165-166.
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Cratest 57 244/

3agavya CorllacUTeILHOM KOMMCCUH

1. Bagaua CormacUTeIbHONM KOMMCCHM 3aKIIOYAETCS B IIPOSICHEHMH CIIOPHBIX BOIIPOCOB,
cOope ¢ STOH IEIbI0 BCEHM HEOOXOTUMOM MHMOpMAIMHU IIyTEM IIPOBEIEHHUS PpacClIeIOBaHUS
WA WHBIMH CIIOCOOAMU M COJIEMCTBUS TOMY, UYTOOLI CTOPOHBI B CIIOpE MPHUIILIHA K
YPETryIUpOBAaHUIO.

2. C BTOH IENbI0 CTOPOHBI HAMpaBIIiOT KOMMCCHE 3asiBIEHHE C HM3JIOXKEHHEM CBOEH
MMO3UIUYA B OTHOIIEHWH cIopa M (aKTOB, Ha KOTOPBIX TakKas IIO3HIMS OCHOBaHa. Kpome
TOr0, OHH IPeNOCTaBIAIOT KoMHcCHE JTIO0YIO INOIIOJHUTENBHYI0 WHOOPMAIIMIO HIIN
MOKAa3aTelbCTBA, KOTOPBbIE OHA MOXKET 3aIllpOCUTh, M COmercTBYIOT Kommccum B JTH060M
HE3aBHCHMOM YCTAaHOBJIEHMM (aKTOB, K KOTOPOMY OH4, BO3MOXKHO, IIOXKEJIAeT IPHUOETHYTH,
BKIIIOYasl yCTaHOBIeHME (aKTOB HAa TEPPUTOPHUM THOOOM M3 CTOPOH B CIIOPE, €CIHU TOJBKO
Kakue- IN00 HCKIIOYMTEILHBIE IPUYMHBI HE JENal0T 5TO HEOCYIIECTBAMBIM. B ®TOM ciyd4ae
TaKOM YYacCTHUK IIpemocTaBiseT Komuccuu OOBSICHEHHE C H3JT0KEHHEM TaKUX
HMCKIIFOYMTEIbHBIX IPUYKH.

3. KoMuccruss MOKET IO CBOEMY YCMOTPEHMIO OOpaIaThCs C IIPESBapUTETHHBIMU
MPEIIOKEHNIMH K JIO0O0M U3 CTOPOH HJIM BCEM CTOpPOHAM 0e3 yiepba I ee
IOCIENYIONX PEKOMEHIAIINI.

4, PexoMeHgamuy CTOPOHAM M3JarailoTcss B JOKJIalle, KOTOPBIA IIOIMJIEKUT IIPEICTABIEHUIO
He IIO30HEe YeM dYepe3 TPU Mecslla cO ITHS OMbHINAIbHOTO co3manms Kommccuu, u
KoMmuccust MOKET yCTaHaBIMBATHL CPOK, B KOTOPBLIA CTOPOHBI OOSI3aHBI OTPEardpoBaTh Ha
STH PEKOMEHIAINMN.

5. Ecnu peaknmus CTOPOH Ha PEKOMEHIAIIUN Komuccun He BemeT K YpEeryainpoBaHUIO
9TOro clmopa, TO Komuccust moxer OpEICTAaBUTh WM OKOHYATEIBHBIM TOKJIAJ C HU3ITOKECHUEM

CBOEM COOCTBEHHOM OIIEHKH CIIOpa M CBOMX DEKOMEHIAIIUN II0 YDPETyIMpPOBAHUIO.

Cratpst 58 245/

Apb6uTpaxk

1. Ecimu cmop He Oyaer mepeman CoTIacUTEILHOM KOMUCCHM, IIPEIYCMOTPEHHON B
crathe 56, WM eclIM COTIACOBAHHOE YpPETryIWpOBaHWE He OyIeT MOCTUTHYTO B TeUYeHHE
IIECTH MECSIEB CO MHS ONyOIMKOBaHUS mokiaga Komuccum, CTOPOHBI B CIOpPE MOLYT IIO
IOrOBOPEHHOCTH IIEpPENaTh CIOP B apOMTPaskKHBIA CyI, CO3MaBAEMBLIM B COOTBETCTBHH C
npuiiokeHreM |l K HaCTOSIIIMM CTaThSIM.

244/ KomMmeHTapuil K maHHOM cTaThbe (IIpexXHSs CTaTbsd 4) CM. TaM Ke,
crp. 167-171.

245/ KomMmeHTapuil K maHHOM cTaThbe (IIpeXXHSsS CTaThbsd 5) CM. TaM Ke,
crp. 171-173.
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2. OpgHako, KOrga, B Cilydae BO3HHUKHOBEHHUS CIIOpa MeXIY TOCydapCTBaMU -
VYACTHUKAMM HACTOSIIIAX CTAaTEHW, ONHO M3 HUX IPUHUMAET KOHTPMEPHI IPOTHB APYroro,
rocyaapcTBO, TPOTHB KOTOPOTO OHM IIPUHUMAIOTCS, HMeeT IIpaBO B IJII000E BpeMs B
OTHOCTOPOHHEM TIOPSIIKE BBIHECTH CIIOp Ha pPAacCMOTPEHHME apOHUTPaskKHOTO Cyia,
CO3IaBAEMOTO B COOTBETCTBMM C MpPHUIOXKEHHEeM |l K HACTOSIIIAM CTaThsIM.

Cratbst 59 246/

ITomHOMOYMST apOUTPAsKHOrO Cyma

1. ApOUTpaskKHBIA Cylm, NPUHUMAIOIIAN 00sg3aTeIbHOE pEIIeHHe II0 JIOOBIM BOIIPOCAM
¢daxkTa WM TpaBa, KOTOpPbIE MOTYT BBI3BIBATH PAa3HOIIACHS MEXIY CTOPOHAMM HJIW YMECTHEI
B CHIIy KaKOro- Ju0O0 IOJIOKEHMS HACTOSIIMX CTaTel, IeHCTBYeT B COOTBETCTBHUH C
periIaMeHTOM, YCTAHOBJEHHBIM WM YIOMSHYTHEIM B HIpuiioxkeHnw |l K HacTOSIIUM
CTaThsIM, M IIPENCTABISIET CBOE peEIlleHHe CTOPOHAM B TeYeHME IIECTH MECSIEB C IaThl
MoJaYl IMHMChMEHHBIX WIIM YCTHBIX 3asBICHUN W IIPENCTABIECHHUI CTOPOH.

2. Cyn BIIpaBe NIPHOETHYTH K JIIOOOMY YCTAHOBIEHHIO (aKTOB, KOTOPOE OH CYHTAET
HEOOXOIUMBIM I BBISICHEHHS OOCTOSITENILCTB Meja.

Cratpss 60 247/

JIeICTBUTENLHOCTh apPOUTPASKHOIO pEIleHUs

1. Ecnu melcTBUTENHLHOCTh apOUTPAsKHOIO PpEIeHUsT OCIIapUBAETCS JI000WM M3 CTOPOH B
CIIOpE W €CIM B TeUeHWe TpeX MECSIeB C JaThl OCIapWUBAHMS CTOPOHBLI HE JIOTOBAPUBAIOTCS
0 npyrom cyxe, MexayHapogueiri Cyo II0 CBOEBPEMEHHON IIpOChOe IIO00M M3 CTOPOH
KOMITETEHTEH IIOATBEPIUTHL IENCTBUTENLHOCTh PEIIeHUS WIH OOBSBUTH DpEIIeHUE
HeIeNCTBUTEIbHLEIM B TIOJHOM O0OBEME MM B KaKOW- IMOO €ro YacTH.

2. JIr000% CIOPHBIA BOIIPOC, OCTABIIHICS HEYPErYIUPOBAHHBIM B DE3yIbTaTe OOBIBICHUS
pEIlleHns] HENENCTBUTENBHBIM, II0 TPOChOE JIO0OM M3 CTOPOH MOXKET OBITh IEepegaH Ha
HOBOE apOUTpakHOe Da30UpaTeIhCTBO apOWTPAaKHOMY CyIy, CO3JaBa€MOMY B COOTBETCTBHUH C
npuioxXeHueMm Il K HACTOSIIUM CTaThsIM.

246/ KommeHTtapuil K maHHOM cTaThbe (IIpexXHSs CTaTbsg 6) CM. TaM 3Ke,
crp. 174-175.

247/ KomMmeHTapuil K maHHOM cTaThbe (IIpeXXHSS CTaTbsg 7) CM. TaM 3Ke,
crp. 175-178.
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Ipunoxenne | 248/

CorjacuteapHass KOMUCCHS

1. I'enepanpubiil cekpetaph Opranmszanuu OObeTMHEHHBIX Hallmi cOCTaBIsIET U BEIET
CIIMCOK TIOCPETHUKOB, B KOTOPBIA BKIIIOYAIOTCS KBaJUMUIIMPOBAHHBbIE IOPHUCTHI. B »Tux
LeIsIX KaXXKIOMYy rocymapcTBy - wieHy Opranmszanuu OObeIWHEHHBIX Halui WM yYacTHUKY
HACTOSIIIUX CTaTed IIpeJyiaraeTcsi Ha3HAUWTh JABYX IOCPEIHWKOB; (daMUINU Ha3HAYE€HHBIX
TaKUM 00pa30M JIHI[ COCTABJISIOT YKA3aHHBIM CIHCOK. CpoK IOJIHOMOYHI ITOCPEITHHUKA,
BKJIIOYasi CPOK IIOJHOMOYMM JIO0OTO ITOCPEIHMKA, HA3HAYEHHOIO [JIs 3aIOTHEHUS
HENpeJBUIEHHON BaKaHCUM, COCTABISIET IISATh JIET, NPUYEM II0 MCTEYEHUH BTOTO CPOKa
MIOCPEIHUK MOKET OBbITh Ha3HAYeH Ha IIOBTODHBIA CpOK. IlOCpemHWK, CpPOK ITOJTHOMOYMM
KOTOPOTO MCTEKAeT, MPOIOJKAET BBIMOIHITL JNIOOYI0 (YHKIIAIO, IIOPYYEHHYI0 €My B CBSI3HU
C IIYHKTOM 2.

2. CTropoHa MOXKET IIEpelaTh CIOP JIJIs pa30OMpaTelbcTBA IO COTVIACHTEIBLHOM IIPOIENypE
COTIIACHO cTaThe 56, OOpaTHBIINCE ¢ IPOChOONM K I'eHepalbHOMY CeKpeTapio, KOTOPBIA
yupexgaer COIAaCHUTENBHYI0O KOMKCCHIO, OOpasyoINyIOCs CIEHYIOIIUM O0pa3oM:

a) TOCyIapCTBO WM TOCYIapcTBa, SBISIOIINECS CTOPOHOM B CIOpe, HA3HAYAIOT:

i) OTHOTO TIOCPETHMKA, SIBISIOIIETOCSd TPasKIaHMHOM DTOr0 TOCyIapcTBa WU
OTHOTO M3 THX TIOCYJAapCTB, KOTOPBIA MOXKET OBITH BBIOpAH M3 CIIKCKAa
WIX HE W3 CIOUCKa, YHOOMSHYTOrO B NyHKTe 1, ©

i) OTHOTO TIOCPETHMKA, HE SBISIOIIETOCS T'pakIaHUHOM BTOTO TOCYIapCTBa
WM JTI000r0 M3 BTHX TOCYIapCTB, KOTOPHIA H30HMpaeTcs U3 YIOMSIHYTOIO
CITHICKA.

b) T'ocymapcTBO WIIM TOCYHApPCTBA, SBISIONIMECS IPYrOM CTOPOHOW B CIIOpE,
Ha3HAYAIOT IBYX IOCPEIHHKOB TEM K€ CIIOCOOOM.

C) HasnaueHnue dYeTbIpeX ITOCPEIHHKOB, IIpeljiaTaeMbIX CTOPOHAMH, IIPOM3BOIMUTCS B
Teuenue 60 OHEW cO IHS IONYYeHHS HPOChOBI I'€HEepaIbHBIM CEKPETApPEM.

d) B 60- gHeBHBINM CPOK CO JHS IIOCIETHETO0 W3 WX HAa3HAYEHWH BTH YEThIpe
MOCpeTHMKA HAa3HAYAIOT M3 CIMCKA IISITOTO ITOCPETHHKA, KOTOPBIA OYIEeT SIBIATHCS
MpeacenaTeNIeM.

e) Eciay masHadeHuwe IpejgcenaTess WM 0000 M3 APYTAX IIOCPEIHUKOB HE
IIPOU3BENEHO B CPOK, YCTAHOBJIEHHBIA BBIIIE IS STOr0 HA3HAYEHMS, TO OHO IIPOU3BOIUTCS
u3 cnucka I'eHepalbHBIM cekpeTapeM B TedueHne 60 THEN IIOCIIE HMCTEUEHUS BTOTO CPOKA.
JI1060#t cpok, B TeUeHHE KOTOPOro IOJKHBEI OBITH IIPOM3BENEHBI HA3HAUYEHMS, MOXKET OBITh
MPOIJIEH IO COTIIACHUIO CTOPOH.

248/ KomMmeHTapuil K maHHOW cTaThe (IpeXXHSS CTaThbsg 1 TPHIIOXKEHHUS) CM. TaM K€,
crp. 180-181.
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f) JIro6ast BaKaHCHS 3aIlOJHSIETCS CIOCOOOM, YCTAaHOBIEHHBIM MJIs IEPBOHAYAIBHOTO
Ha3HaYeHUs.

3. HeyuacTrie CTOpPOHBI WM CTOPOH B pa30MpaTeIbCTBE ITO COTIIACHUTEILHOM TIPOIENype He
MPENSITCTBYET TaKOMY pa30HpaTeNbCTRBY.

4, Paszoriacus OTHOCHUTENLHO KOMIeTeHIuH Kommuccuu, IeNCTBYIOIIENM B COOTBETCTBUHU C
HACTOSIIUM TPUIIOXEHUEM, YPEryIupyloTcs »Ton Kommuccuern.

5. Komuccus ompenensieT CBOIO COOCTBeHHYIO mporemypy. Pemenns Komuccun
IIPUHUMAIOTCS OOJIBIITMHCTBOM TOJIOCOB €€ IISITH YJIEHOB.

6. B cmopax ¢ yyacTueM 0ojiee ABYX CTOPOH, WMEIOIIUX pAa3IUYHble WHTEPECHI, WIA B

OTCYTCTBHUEC COrjlaCud OTHOCHUTCIBHO HAJIHW4YMUA Y HHUX OJWHAKOBOTO HNHTEpPECA CTOPOHBI,
HACKOJBKO ®TO BO3MO2XKHO, IIPHUMECHAIOT IIYHKT 2.

IIpunoxenue I 249/

ApOUTpasKHBIA CYIL

1. ApOUTpasKHBIN CyH, VIOMSHYTBI B cTaTbe 58 u myHKTe 2 crathu 60, COCTOUT H3
maTu wieHoB.  Kaskmasg W3 CTOPOH B CIOpe Ha3HAyaeT IO OTHOMY UJeHY, KOTODPBIA MOXKET
OBITH BBIOpDAH M3 YHCIa WX COOTBETCTBYIOIIMX TpaxkKiaH. Tpuw Ipyrux apOWTpa, BKIIOYas
Ilpencenatens, BBIOMPAIOTCS IO OOOIOTHOMY COTNIACHIO M3 YKCIIA CpaXXmaH TPEThUX
rOCYyIapCTB.

2. Ecian masnauenue wieHoB Cyma HE OCYIIECTBISIETCS B TPEXMECSYHBIA CPOK C JIaThI,
Ha KOTOPYIO OIHA M3 CTOPOH IIPOCHIIA APYILYI0 CTOPOHY 00 OOpa3oBaHMH apOUTPasKHOIO
cyla, HeOOXOmMMEBIE HasHadeHHUs ocyinecTBistorcs IlpencemarenemM MesknyHaponHoro Cyma.
Ecau IlpencemaTenb He MOKET OENCTBOBATh WMIIM €CIM OH SIBJISIETCS I'PaXTaHHHOM OIHOM M3
CTOPOH, Ha3HAYeHHUs IIPOM3BOISATCSA 3aMecturelieM Ilpencemarens. Eciam 3aMecTUTENb
IIpencenaTenss He MOKET OEMCTBOBATh WMIIM €CIM OH SIBISIETCS TPaXKJAaHMHOM OIHOM U3
CTOPOH, Ha3HAYEHHUs IIPOM3BOIATCS CIEAYIOIIUMM II0 CTapIIMHCTBY wieHoM Cyna, KOTOPBIA
He SIBJISETCS TPaskKIaHWHOM KaKoH- TM0O0 M3 CTOpoH. HasHaueHHBIE TaKUM O0Opa3oM UJIEHBI
SBIISIIOTCS. TpakJaHaMM pas3HBIX CTpaH M, 34 HCKIIOYEHWEM Cllydyass Ha3HadYeHHH,
MIPOM3BENEHHBIX B CBSI3H C HECIIOCOOHOCTBIO KAaKOW- IUOO0 M3 CTOPOH OCYIIECTBUTH
Ha3HAYEHWE 4YjIeHa, OHH HEe MOTYT OBLITh I'pakJaHaMM KaKoH- Ju0O0 W3 CTOPOH, HE MOIYT
HAXOOUTHCS y Hee Ha CIOyxK0e WIN OOBIYHO IPOXKMUBATL HA €€ TEPPUTOPHUH.

3. JIro6ast BakaHCHS, KOTOpas MOKET OTKPBIThCS B pe3yabTaTe CMePTH, OTCTABKUA WU
KaKoOM- 1u00 IpPYroy NPUYHMHBI, 3aIlOJHSETCS B BO3MOXKHO KpaT4yadlllie CPOKHA B IIOPSIIKE,
YCTAHOBJIEHHOM IJIs II€epBOHAYAILHBIX Ha3HAUECHUH.

CM.

249/ KoMMeHTapuil K JaHHOMY IPUIOXKEHMIO ( IPEXHSS CTaThs 2 IPYIIOXKEHUS)
TaM Ke, cTp. 182-184.
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4, Ilocme cosmanms Cyma CTOPOHBI, €CIA OHH HE COEIallM DTOr0 PaHbIE, COCTABISIOT
COIJIAlIEHWEe, B KOTOPOM OIIpeNelIsieTCs MHpeaMeET CIIopa.

5. Eciu B TpexmecsyHBINM CpOK ¢ maThl yupexjeHus Cyga Takoe COTIJIalIeHHe 3aKJII0YUTH
He ymaeTcsl, IIpeaMeT cropa ompeaensercs CymoM Ha OCHOBAaHUM MOJAHHOTO B HETO
XOJaTamcTBa.

6. HeyuacTtrie CTOPOHBI MIIM CTOPOH B pa30MpAaTeNbCcTBE IO apOMTPAaXHOM IIPOLENypE HE
MPENSITCTBYET TAaKOMY pa30HpaTelbCTRBY.

7. Ecau cTopoHBI He mOroBapmBaloTcs 00 mHOM, Cym OmIpemelseT CBOIO COOCTBEHHYIO
npouenypy. Pemenmss Cyma IpHHMMAIOTCS OOJBIIMHCTBOM TOJIOCOB €ro IISITA YJIEHOB.

2. Texkct mpoekToB craren 42 ( myukt 3), 47, 48 u 51-53 ,
NPUHATLIX B IpeaBapuTelbHoM mopsiake Komuccwen Ha ee
CODOK BOCHBMOM CECCHMM, ¢ KOMMEHTAPUSAMHU K HUM

66. Hwuke mpuBOmUTCS TEKCT MpoekToB cratew 42 ( myskt 3), 47, 48 u 51-53, nOpHUHATBEIX
B TIpeaBapUTElILHOM mopsgke Kommuccuedn Ha ee COpPOK BOCBMOM CECCHM, € KOMMEHTapHsSIMH K
HUM.

Cratbs 42

BosmerieHne

3. Bo3Memenre HU B KOEM CiIyyae He TOJKHO IPHUBOIUTL K JIMIIEHUIO HACEJICHHUS
rocyJapcTBa ero COOCTBEHHBIX CPEICTB K CYIIECTBOBAHMUIO.

KomMmMmeHnTapun

8 a)* B KoOHTeKCTe HEKOTOpHIX creruduuecKux ¢HopM Bo3MelleHUs: (B YaCTHOCTH, PECTUTYLIMH
B HaType M caTUCGhAaKIMU) BO3HHK BOIPOC O TOM, CYIIECTBYIOT I KaKue- JUOO IIPemeibl
KOHIIENIIMK IIOJHOTO BO3MEINEHMs. B HCTOpMH HMEIOTCS IIPUMEpPhl TOro, KOrga OpemMs " IIOJHOTO
BO3MEIIEHMSI" JOCTATAEeT TaKMX MAacIITaboB, YTO CTAaBHUT IIOJ YIPO3y BCIO COIMANIBHYIO CHCTEMY
COOTBETCTBYIOIIIETO T'OCYIapCcTBa, HAIpHMep, B KOHTEKCTe MHPHOrO JIOTOBOpa, 3aKIIF0YaeMOro
TocJie TOpakeH!sI OIpeNelIeHHOro TocymapcTBa.  Pa3yMmeeTcs, B®TO KpaWHOCTH, HO B paMKax
BCEr0 CHEKTPa BO3MOXKHBIX CJIyYaeB OTBETCTBEHHOCTH KPAMHOCTH WCKIIOYAThL HEIb3sd.  TakKuMm
o6pa3oM, B IYHKTe 3 MpEIyCMAaTPUBAETCS, YTO BO3MEINEHWE HE IOJKHO MPUBOIUTH K JIUIIICHUIO
HacelleHUsT TOCyHapCTBa €ro COOCTBEHHBIX CPEICTB K CyIlecTBOBaHMIO. KOHEUHO, 5TO HHUKAaK He
OTHOCHUTCS K O00S3aTeNbCTBY, KacaloleMycsl IIpPeKpallleHus] IIPOTHBOIPABHOIO IIOBENEHMS, BKJIOYAS
BO3BpalllcHE IIOTEPIIEBIIIEMY TI'OCYIapCTBY, HAIIpUMEpP, HE3aKOHHO 3aXBAUY€HHOU TEPPUTOPHUMH.
OngHakKO B JOpPYTUX KOHTEKCTAaX - HAIPHUMEp, B CJIy4yae BBIIIIATHI JEHEXHBIX CYMM B IIOpSIKE
KOMIIEHCAIINY WA caTUChaKIUUA - caMH TpeOyeMble CYMMBI MIIM YCIOBUS OCYIIIECTBIICHUS
TpeOyeMOM BBIILIATHI HE MOJIKHBI JIMINATH HACEJIEHHE €ro COOCTBEHHBIX CPENCTB K
cymectBoBanu. DopMynampoBKa IIYHKTa 3 OCHOBAaHA Ha IIOJOXKEHHUSIX IIYHKTa 2 cTaThu 1
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MesknyHapoOHBIX ITAKTOB O IIpaBaxXx dYejoBeka 1966 roma u oTpaxkaeT IIPaBOBOM MPHUHIIAI OOIIETO
TIpUMEHEHUSI.

8 b) Hexkoropsie uimenpl KoMuccuu BBIpA3WIM HeCOINIacWe C BKIOueHWeM IyHKTa 3.  OHH
CUMATAIOT, YTO DTO TOJOKEHME SIBISIETCS HEYMECTHBIM M UTO B JIO00M ClIydae OaHHOE IIOJOKEHUE
He IOIKHO NPUMEHSTHCS, IIOCKONBKY HACEJEHHME ITOTEPIEBINEr0 TOCYIAPCTBA OKAXKETCS B TaKOM
JXe HeOJaTrOMpHUSITHOM IIOJOXKEHHM M B pe3yiabTaTe HEBO3MOIKHOCTH IIPEIOCTABIEHUS IIOJHOTO
BO3MEIIEHUS HAa TaKUX OCHOBAaHUSIX.

3aTeM mpeajaraeTcsi MCKIIOYMTh OyHKT (16) KoMMeHTapusi K cTaThe 42.

* Hacrosme TyHKTBI cleayeT BKIIOYHTH B TEKCT IIOCIE IYHKTa 8 CYIECTBYIOIIETO
KOMMEHTapus K [OaHHOM CTaThe, KOTOPhIA ObLI IpuHSAT Kommccuern B 1993 romy.
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T'JIABA 1l
KOHTPMEPBI

OO01ui KOMMEHTApHUi

1) B rmaBe Il comepxkuTcsl cepus cTaTei, Kacaloluxcs, TMOKaIyM, €aMOro CJIOXKHOTO H
CTIOPHOTO AacCIeKTa BCEr0 PeXWMa OTBETCTBEHHOCTH TroOCyIapcTB - KoHTpMmep 250/.

B memeHTpann30BaHHON MEKIYHADOIHOM CHCTEME B YCIOBHUSX OTCYTCTBHS OOS3aTEIbHBIX METOIOB
YDPEryJIupoBaHus OOJBIIMHCTBA CIIOPOB TOCYIapcTBa IPUOETraloT K OTHOCTOPOHHHM Mepam
caMoroMoIy ( KOTOpble WMEHYIOTCS B TPOEKTaX CTaTedl KOHTPMEpPaMH). KoHTpMepsI
MPENCTABISIOT €000 (GOpPMy TOBENEHUS, HE CBSI3aHHYI0O C IPUMEHEHHEM CHIIBI I YIPO30H €€
IIpUMEHEHUs, KOTOpas - €CIM OHa He SBISETCS OIPaBIAHHOM B KauyecTBe pEakIuMd Ha
HapyIlIeHHe IIpaB IOTEPIIEBIIIETO TOCYIApPCTBA - OyIeT MPOTHUBOIPABHOM HakKe II0 OTHOIIEHHUIO K
rocyJapcTBy, K KOTOPOMY OHU HpuMeHstoTcs 251/. B coorBercTBUM co craTbent 30
MIPOTUBOIPABHOCTh JAESHUM, TMPEICTABISIONIAX COOOH KOHTPMEPHI, HCKIOYaeTcss. KOHTpMephI
MOTYT OBITh HEOOXOIMMBIMU IJIs OOeCIIeUeHUsT COOTIONEeHMS IOPUANYECKUX 005S3aTEIbCTB
TOCyIapCTBOM- HapymImTelIeM. BwmecTe ¢ TeM WX He CleayeT pacCMaTpUBaTh KakK JIOCTaTOYHO
YIOBIETBOPHUTEILHOE CPEICTBO BOCCTAHOBIEHUS HAPYIIEHHBIX IIPaB B CHIY TOILO, YTO KazKIoe
rOCyJIapCTBO CYMTAeT cebs B NPUHIUIE CYIbe CBOMX IPaB B CIy4yae HEyPeryJaupoBaHUs CIIOpa
IyTeM IIEPETOBOPOB WM IIPM CONEHMCTBHUU TPEThEW CTOPOHBI, M B CHIIy TOrO, YTO TOCyIapcTBa
pAaCIIONaraloT HEpPaBHBIMHA BO3MOXKHOCTSIMH C TOYKHM 3PEHUS WX INPUMEHEHWS WM pEearupoBaHUS Ha
Hux. Kopode rosopsi, »Ta cHCTeMa SBISETCS pPyIMMeHTapHOW. IIpu3HaHHME B NIPOEKTaX CTaTew
BO3MOXXHOCTHA IIPUMEHEHHS KOHTPMEp - JaXXe eCIM TaKoe IIPU3HAHWE SIBISICTCS OIPABIaHHBIM B
CBETe MCTOPMYECKON IIPAKTHKH - TOJKHO COOTBETCTBYIOIIMM OO0Opa3soM IOANAamaTh IO
OTIpefieICHHBIE YCIOBUS W TIPENeNlbl, OrpaHWYMBAIOIIAE BO3MOXKHOCTH IPUMEHEHHS KOHTPMED TEMH
CIOy4yasiMHM, KOTJa OHH SBISIOTCS HEOOXOOWMBIMHM B KauyecTBe pEaKIUM Ha MEXIYHAPOIHO-
TIPOTUBOTIPaBHBIC IESHUS.

2) Kakue Obl yCaOBHMS W OrpaHWYEHHs IJjIs HMX HE YCTaHABIMBAJINCH, KOHTPMEDHI
IMOJApa3yMeBalOT OJHOCTOPOHHIOK OIIEHKY, C OTHOM CTOPOHBI, IIpaBa IIOTEPIIEBIIEr0 IOCYZApCTBa U
ero HapyIlleHus, a C JIPYyrod - NpPaBOMEPHOCTh DPEAKIWM, - peaKIuHW, KOTOopas, B CBOIO

odepenb, MOKET CIIPOBOIIMPOBATH APYTYI0 OTHOCTOPOHHIOID DEAaKIIMI0 CO CTOPOHBI I'OCYIapCTBa,
COBEPIIMBIIIETO MEXIYHAPOITHO- IPOTUBOIIPABHOE NesSHHE. bollee TOro, IOTEHIWAIILHO HETaTHUBHBIE
aCIeKThl KOHTPMED HACTOJNBKO 3HAYUTENLHBI, YTO HEKOTOpble ulleHbI KOMHCCHE BBIpa3uiIn
COMHEHHE B KeJIATEIbHOCTH IIPENyCMaTPUBAaThL KaKOW- IMOO IIPAaBOBOM pPEXWM KOHTPMEP B paMKax
OTBETCTBEHHOCTH TOCYZAapCTB, OTMeYasl, B YaCTHOCTH, BEPOSTHOCTH IOSIBIECHHS HECIIPaBEIJINBBIX
pe3yIbTaTOB B TEX CIy4Yasx, KOrJa KOHTPMEDPHI IIPUMEHSIOTCS MEKIY TroCyIapCTBaMM, WMEIOIIMU
HepaBHbIE CHIIBI WM cpefacTBa. OOHAKO B IIOIB3y MX BKIIIOUEHUST TOBOPSIT OBAa COOOpPaKEHUS.

250/ Cwm. aHanmm3 mpoBeleHHBIX B 1992 roxy IpeHHWM HO BOIPOCY O KOHTPMEpax B
Komuccun m B IllecToM KOMHTETE, CONEPKAIIUNACST B IISATOM IOKJIane 00 OTBETCTBEHHOCTH
rocymapcTs, mokyMenT A/CN.4/453, nyHkTel 30-36.

251/ KoHTpMephl ClleflyeT OTINYAaTh OT aKTOB, KOTODbIE, XOTS W MOTYT IIPEACTABISATHCS
" HeIpy>KeCTBEHHBIMHU', (PaKTUUYECKH IPOTHUBOIIPABHBLIMU HE SBISIOTCS - HaIpHMeEp, pa3phIB
IAIIOMATHYECKUX OTHOINEHWH.  Ilogo0HBIE aKThl PETOPCHUM B HACTOSIINX CTATHIX HE
3aTparuBaoTCs.
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Bo- mepBBIX, HMeeTCs TOCTATOYHO CBHIETEILCTB TOrO, UYTO IIPAKTHKA KOHTPMEP IOMYCKaeTCs
OOBIYHBIM MEXIYHAPOTHLIM IIPAaBOM B KAauyeCTBE CPEICTBA pPEarnpoBaHUS Ha IIPOTHBOIIPABHOE
noseneHme. KoMmuccust yKe Kacallach BOIIpoca O KOHTpMepaX B KOHTEKCTE IIEPBOM YAacCTH.

Bo- BTOpBIX, He CcIeayeT HETOOIEHWBATH BasXKHOTO 3HAYEHUS YCTAHOBJIEHHUS NPEIEIOB CIIOCOOHOCTH
MOTEPIIEBIIIETO TOCYIapCTBa MPHUOEraTh K KOHTPMEpaM, T. €. BaXXHOCTb OIIpelelIeHMsI YCIOBHUM, B
KOTOPBIX KOHTPMEDHI SIBIISTIOTCS 3aKOHHOM peakIell Ha MPOTHUBOIPABHOE ITOBeJeHHE. TakuM
00pa3oM, BKIIOUEHHE IIOJOXKEHWH O KOHTPMeEpax B HACTOSIIME IPOEKTHI CTATEM SIBIISIETCS
HEOOXOIMMBIM M IIEJIECOOOPa3HBIM.

Cratesa 47

KOHTpMEpPBLI TOTEPHEBIIErO TOCYIAPCTBA

1. o 1eedt HACTOSIIUX IIPOEKTOB CTAaTel IPWHSITHE KOHTPMED O3HAYAET, YTO
IIOTepIIEBIIIEE TOCYIAPCTBO HE COONIOTAET OMHO HIM 0OJIee CBOMX 00SI3aTENBbCTB IIO
OTHOIIIEHWIO K TOCYIAapCTBY, COBEDIIUBIIEMY MEXIYHAPOIHO- IIPOTHUBOIIPABHOE NESHUE, C
LEeJbI0 TMOOYIUTh €ro K COOIIONEHMIO ero 00sS3aTelIbCTB II0 CTaThiM 41-46, eciu TOIBKO
OHO HE BBIIOJHHIO STHX O00S3aTENLCTB, M HACKOIBKO 5TO HEOOXOOMMO B CBETE €TI0
peakmuyu Ha TPeOOBaHHS IIOTEPIIEBIIIEr0 TOCYZApPCTBA CHENATh 3TO.

2. IIpuHsATHE KOHTPMED OCYIIECTBISIETCS C YYETOM YCIOBUM M OrpaHHUYEHUH,
OPEIYCMOTPEHHBIX B cTaThsax 48-50.

3. Ecim KoHTpMepa IPOTHB TOCYIAPCTBA, COBEPIIMBIIETO MEXIYHAPOIHO- IPOTHBOIPABHOE
IesHWe, COIpsIXKEeHa ¢ HapyIIeHHeM KaKOTro- JIM0O 00s3aTeIbCTBA Iepej, TPEThUM
TOCyJapCTBOM, IIOMOOHOE HApYIIeHHEe He MOKET OBITh ONpaBIaHO Ha OCHOBAHWUM HACTOSIIEN
IrJaBbl B TOM YacTH, B KaKOM OHO HAIpaBJeHO IIPOTHB TPETHErO TOCYIapcCTBa.

KomMmMmenTapun

1) OcHOBHAs KOHIIENIIMS KOHTPMED - HAJIW4YMe y TOTEPIIEBIIEr0 TOCyJapcTBa IIpaBa He
COOJIIONATh ONHO WJIM 0oJiee CBOMX OOSI3aTENLCTB Tepej TOCyIapcTBOM- Hapyrutenaem 252/.
dyHTaMeHTAIbHBIM TIPEIBAPUTEILHLIM YCIOBHAEM I TPHUHSATHS JIOOBIX 3aKOHHBIX KOHTPMED
SIBIISIETCS HAJIMYME MEXKIYHAPOMHO- IPOTUBOIPABHOIO NESHUS, HAPYIIAIOIIEr0 MpaBO TOCYHApCTBa,

252/ T-H Pudarern kak CHenuambHBIA JOKIATYAK OTCTAWBAN HICI0 Da3TpaHUYCHUS
" B3aMMHBIX KOHTpMep" WU Ipyrux Mep;, cM. ExXeromaumk... 1985 rog, Tom Il ( Yacte
mepBasi), cTp. 12, cTaThd 8 W KOMMEHTapwil K Hel. " B3auMHbIE KOHTPMEDHI' IIPEICTABISIIOT
CcO0OM KOHTPMEDPHI, NPHUHHMAEMbIE B OTHOIIEHHM TOIO K€ OO0S3aTElIbCTBA WIIM THIIA ITOBEICHMSI,
KOTOpO€ SBIISIETCS MNPEIMETOM IIEPBOHAYAIBHOTO IIPOTHBONPABHOTO HESHUs. DTa KaTEropHs He
COXpaHHUJIACh B IIPOEKTaX CTAaTed. BaxXHBIM KPUTEPHUEM IOJKHBI OBIThH COCTOSHHE HEOOXOIUMOCTH
M COPa3MepPHOCTh KOHKPETHOM KOHTPMEDPHI B IAHHBIX OOCTOSITENLCTBAX B HWHTEPECAX JTOCTHUIKEHMUS
LEeTu TpeKpalleHus KOHKPETHOTO IIOBEHEHUS WM IIONIYYEHHS BO3MEIIEHUS. Y CTaHOBJIEHHE
IOIIOJHUTEILHOTO TPEOOBAHMS O TOM, 4YTOOBI KOHTPMEPHI OBLIM " B3aMMHBIMH', CO3HAJ0 OBl
HEPABEHCTBO B TeX CIy4yadx, KOrga, KaK B®TO YacTO OBIBAeT, IIOTEPIIEBIIIEE TOCYIAapCTBO HE B
COCTOSTHUH IIPWHSTH MEPHI TOTO K€ OITMCAHUS.
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MPUHUMAIOIIETO KOHTpMepy 253/. XoTs OIS ®TOTO HEOO0S3aTeIbHO TPeOYeTCs OTHO3HAYHOE
YCTAHOBIIEHHE HalWuMs (akTa TaKOro HesSHUsS TPETheld CTOPOHOM, cama II0 cebe J00pOCOBECTHAs
yOeXXIeHHOCTh IIOTEPIIEBIIIEr0 TOCYHApCTBa, KOTOpas MOKET OKa3aThCsl HE OYeHb OO0OCHOBAaHHOM,
SIBIISIETCS] HEOOCTATOYHOM MJIs OIpaBIaHWUS IIpUMEHEHHsS KOHTpMep. TakmM o06pasoM,
IOTepIIeBIlIEe TOCYIAPCTBO, IIpuberamilnee K KOHTpPMEpaM HCXOOS M3 CBOEW OTHOCTOPOHHEM
OIEHKMW CHUTyallu{, JIENCTBYET Ha CBOM COOCTBEHHBIM PHCK, M Ha HETO0 MOKET OBITh BO3JIOKEHA
OTBETCTBEHHOCTh 3a IIPOTHBOIIPABHOE IesSHHE B Clydyae HENPaBUILHOM OIEHKU.  XOTs
CYILIECTBOBAHME IIOMOOHON JOOPOCOBECTHOM YOEXKIEHHOCTH WIIM OIIMOKH CO CTOPOHBI
MIPEIIIOI0KUTEIBHO IIOTEPIIEBIIET0 TOCyIapcTBa M MOKET MMETh 3HaueHHE IIPH OILEHKE CTEIECHH
OTBETCTBEHHOCTH, BTO HE WCKIIOYAeT BO3MOXKHOCTH IPOTHBOIIPABHOCTH IPHUHSITHIX MED.

2) JIro60e pellleHre MOTEPIEBIIEr0 TOCYIapcTBa O IPUMEHEHUHM KOHTPMED OTpaHUYMBAETCS
MOMYCTUMBIMKA (DYHKIUSIMH WM IEISIMH, KOTOPBIE IIPENIIONaraeTcss JOCTUYhL C ITOMOIIBIO
mooOHbIX Mep 254/. IIpakTHKa TOCyIapCTB CBHIETEILCTBYET O TOM, 4UTO, IIpuberas K
KOHTpMepaM, IIOTepIeBIlee TOCYIAPCTBO MOKET IIPECIenoBaTh ILEIb IIPEeKpPAaIlleHIs
IIPOTUBOIPABHOTO TOBENEHUS, a TaKyKe BO3MEIIEHUS B IIUPOKOM cMbiciae. C Ipyrol CTOPOHBI,
GYHKIIMS KOHTPMEP HE MOXKET BBIXOGUTH 3a pPaMKM peIIeHHS IOTEpPIEBIINM TOCYZApCTBOM 3a1ay
IIPEKPAIeHNsT IIPOTHUBOIPABHOIO IIOBEINEHMS WM ITOJIY4YEeHMsS Bo3MelleHus. JIroOble IpUMeHsSIEMBIE
TIOTEPIIEBIIIMM TOCYIapCTBOM MeEpPhI, BBIXOIMIIINE 34 PAMKM STUX 3aKOHHBIX (GYHKIUA WINA IiejeH,
OyIyT IpPENCTABISITHL COOOM IIPOTHBOIIPABHOE IESHME. B YacTHOCTH, IIOTEpPIEBIIEE TOCYLAPCTBO
He MOXKeT NPUHHUMATh Mephl B IIeNIIX HaKa3aHUS IIPEINoaraeéMoro IpaBOHAPYIIATENS.

3) CyTh IIpaBa TIOTEPIEBIIEr0 TOCyIapcTBa Ha NIpUMEHEHHEe KOHTPMeEp Ilepemaercss B cTaTbhe 47
cioBamMu " HE COONIONATh OMHO WIIM HECKONBKO CBOUX 00S3aTEIBCTB II0 OTHOIIEHHUIO K
rOCyIapCTBY, COBEPIIUBIIEMY MEXKIYHAPOIHO- IPOTUBOIIPABHOE HEesHMUE". DTa GHOpMyIUPOBKA

ObLIa couTeHa Oojee IPENIOYTHUTENLHON II0 CPaBHEHMIO ¢ (hOPMYIMPOBKOM " IPHOCTAHOBUTH
BBITTOJHEHKE", KOTOpass MOTrja Obl OrPaHUYUTHL cdepy IPUMEHEHHs KOHTPMED TOJILKO
00513aTeILCTBAMI IIOCTOSTHHOTO XapakTepa M HCKIIOYUTHL M3 3TOM cdepbl 0053aTElIbCTBA,
TPeOYIOIINe MOCTUXKEHUST KOHKPETHOIO pe3yabTaTa.

4) IlomMmuMo ompemeneHNUsT KIIIOYEBOIO BDIIEMEHTA KOHIEIIMUA KOHTpPMED, CTaThsi 47
MpeaycCMaTpUBAeT OTpaHWYEHME IpaBa IIOTEPIIEBIIEr0 rOCyIapcTBa Ha IPHHSTHE KOHTPMED B TpexX
OTHOIIIEHUsX. IIpexkme BCero B HEM IPeIyCMATPUBAETCS YCIOBHE HEBBIIIOIHEHHUS IOCYIapCTBOM-
HapYyIIATEIEM CBOUX O00s3aTeJILCTB II0 cTaThsaM 41-46. IlaHHOE TIPENJIOKEHWE B CTAThe
IIOCTPOEHO TaKHUM 00pa3oM, 4YTOOBI YK€ B CaMOM €€ Havalle 3aKpEelHNTh 3TO OCHOBOIIOJATaoIIee

253/ XoTsi GONBITMHCTBO aBTOPOB CUYUTAIOT, YTO 3aKOHHOE NPUMEHEHWE KOHTPMED
mpeamoaaraeT GakT MeXIYHAPOITHO- IPOTHBOIIPABHOTO MNESHUS KPATKOBPEMEHHOIO WU
IOJITOBPEMEHHOTO XapaKTepa, HECKOJILKO YUYEHBIX, II0- BUINMOMY, VOEXIEHLI B TOM, 4YTO
IIPUMEHEHNE MEDP MOXKET OIPABILIBATHCS MaKe HAITHYHUEM ITOOPOCOBECTHOM YyOEXKIEHHOCTH
MIPUHUMAIOIIETO MEpPBI TOCyIapcTBa B TOM, YTO €My NPUYMHEH WM IPUYWHSIETCS yIiepd B
pe3yIbTaTe MEXIYHAapOIHO- IPOTUBOIPABHOIO HesHUS.  boilee MOZPOOHBIM aHAIW3 STOM ITOKTPHUHBI
CM.: TpPETUHM IOKIIam 00 OTBETCTBEHHOCTH rocymapcTB, ITokymeHT A/CN.4/440, OyHKT 37
W Jajee.

254/ CoOTBETCTBYIOIIAST IIPAKTHKA TOCYJLAPCTB DPACCMATPHUBAETCS B UYETBEPTOM IOKIaje 00

OTBETCTBEHHOCTHA TrocymapcTB, IokymeHnt A/CN.4/444 wu Add.l. Boitee mompoOHBIN aHAIIN3
KOHIENIMH (YHKIMI KOHTPMEP M IIPECIENYEMBIX IIEJIEH CM.. TPETHH IOKIan 00
OTBETCTBEHHOCTHA TrocymapcTB, IokymeHT A/CN.4/440, OyHKT 39 u Janee.
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TpeboBaHUE IS 3aKOHHOTO IPUMEHEHMS KOHTPMep. Bo- BTODBIX, IIPaBO IIOTEPIIEBIIIErO
ToCyJIapcTBa Ha IIPUMEHEHHE KOHTPMEP OTOBAapHUBACTCS B TEKCTE YCIOBUSIMH W OTPAHMYCHUSIMU,
yKa3aHHBIMH B cTaThax 48, 49 wm 50. D10 maeT psm rapaHTHH IPOTUB 3JIOYIOTPEOIEHUI.
TpeTbe m, TMOXaImyW, caMOe BaXXHOE YCIOBHE 3aKII0YaeTCsS B TOM, UYTO IpPUMEHEHHE KOHTPMED
IIOJIKHO OBITh " HEOOXOOUMO...  YTOOBI TOOYAWUTH [ rOCYyIapCTBO- HAPYIIIUTENsI| BBITOJHSATH CBOU
obOs3arenscTBa” 1O craThsaM 41-46. Dra GOpMYyIHPOBKA IIpECIenyeT Iellb OTrpaHUYUTH KPYyT
IOMYCTUMBIX (YHKIIMNA WM Ilelledl KOHTpMEp M YeTKO YyKa3bIBaeT Ha TO, YTO eCThb CIydyau, B
KOTODBIX IPUMEHEHHME WX HENpPEepPhIBHOE MpPUMEHEHHE KOHTPMEDP MOXKET HE OBITh HEOOXOIUMbBIM.
B Gojee KOHKpeTHOM IIIaHe (GOPMYIHMpPOBKA " HACKOIBKO 5TO HEOOXOMMMO" BBINOJHSIET IBOWHYIO
dysrmuo.  F3 Hee SBCTByeT, 4YTO KOHTPMEpPHI MOTYT IIPUMEHSTHCS TOJIBKO B KadyecTBE KpaMHETO
CPeICTBa, KOIma IPYrHe CPEICTBa, HE CBSI3aHHBIE C HECOONIOJEHHWEM IIOTEPIEBIINM T'OCYIapCTBOM
CBOHX OO0SI3aTeNbCTB, HE CpabaThIBAIOT WM OYAyT SBHO Hed(DHEKTUBHBIMU C TOYKU 3PEHUS
MOOYXKIEHUSI TOCyIapCTBa- IPAaBOHAPYIIIUTEIS K BBIIIOJHEHHIO €ro 00s3aTelbcTB. Kpome Toro, sTa
OTOBODKA YKa3bIBaeT Ha TO, UTO pEIIeHHE IOTEPIEBIIEr0 TrOCyIapCTBa IMPUOETHYTh K KOHTPMEpaM
IOJKHO INPHMHUMATBCS Ha pPa3yMHOM M IOOPOCOBECTHOM OCHOBE M Ha €ro COOCTBEHHBIM PHCK.

5) OreHKa IOTEPIEBIIMM TOCYAAPCTBOM " HEOOXOOUMOCTH' NPUMEHEHHUS KOHTPMED IOJKHA
NIPOU3BOIUTLCS - IIEPBOHAYAILHO CAMHUM IIOTEDIIEBIIMM TOCYIAPCTBOM, 4 TakKXKe CAMUM
roCyIapCTBOM- HAPYIIIUTEIEM H JIIO00M HMEIOIIEH K STOMY OTHOIIEHHE TPEThed CTOPOHOM

(cM. Takxke crathio 58(2), Kacarolnyrocs apObuTpaxka) - " B CBET€ pearupoBaHUS Ha €ro
TpeGOBaHUs TOCYLAPCTBA, COBEPIIMBIIETO MEXXIYHAPOIHO- IPOTUBOIIPABHOE HesHue". Hens sToM
hOpMYIMPOBKY - IIOSYEPKHYTH JKEJIATEILHOCTh M MAaKCHUMAIbHO PACIIMPUTL BO3MOKHOCTH ISt
Ipaliora MeXmy ITOTEPIEBIINM TOCYZAPCTBOM M TOCYIapCTBOM- HAPYIIHTEIeM. DTa dpasa
IpecjenyeT OBOMHYIO IIellb, IIOOY:KIas IIOTEPIEBIIEE TOCYIApCTBO INOJKHLEIM 00pPa3’oM YYUTBLIBATH
PEaKIUIO TOCYyIapCTBa- HAPYIIUTENs IIPM OLlEHKE HEOOXOMUMOCTHM IIPUMEHEHUsS KOHTpMEpP.  BmoiHe
Pa3syMHO OXHIaTh, YTO IIPU OIpPENEIEHNH CBOUMX MEp pEardpoBaHUs IIOTEPIIEBIIEE TOCYIAapPCTBO
IOJKHO VYMTBIBATH, KAKUM OOpPa30M TIOCYLApPCTBO- HAPYILIHWTEIL pearnupyeT Ha TpeOOoBaHUS
IIOTEPIEBIIEr0 TOCYLAPCTBA B OTHOIIEHMM IIPEKPAIEHUs MPOTHUBOIPABHOIO ITOBENEHUS WU
Bo3MelleHus. Curyamus, co3jgaBaeMas IIPOTHUBOIPABHBEIM JEesSHUEM, MOXKET IIOApa3yMeBaTh
Pa3HYIO DPEaKLWIO B 3aBUCHMOCTH OT TOTO, KaKMM 00pa3oM IIPEIIojaraeMoe IoCyZapCTBO-
HApYIINATENIL pearupyeT Ha TpPeOOBAaHUS IIOTEPIIEBIIETO TOCYIAPCTBA.  3a4BISET O HEINPHEMIIEMOCTHU
tpebosanuit (fin de non recevoir), PE3KO OTBEPTaeT CBOIO OTBETCTBEHHOCTbL WIIM, HAIIPOTHB,
IpemjiaraeT IpeJOoCTABUTh aleKBATHOE M CBOEBPEMEHHOE BO3MEINEHHE JHMOO IpeIjIaraer Iepenarh
®TO JEJO TPEeTheW CTOPOHE IJIs YPEryIHMpOBaHUs, KOTOPOE HMMEJIO Obl OO0SA3aTENBbHYIO CHIY, WU
naxke OOBSICHSET - K YIOBIETBOPEHMIO IOTEPIEBIIErO IOCYJApCTBA, - YTO HHMKAKOTO
MEKIYHAaPOIHO- IPOTUBOIIPABHOIO NESIHHUs, KOTOPOE MOXKHO OBLIO ObI OTHECTH K HEMY, He
COBEPIIIAIOCE.

6) YcraHoBieHMe TpPeOOBAaHWS O TOM, UYTOOBI TOTEpIIEBIIIee TOCYJAPCTBO YYUTBHIBAJIO, B KaKOU
CTETIIeHH DEeaKIUsl TOCYyIapCcTBa- HAPYIIUTENS Ha ero TpeOOBaHWS sBJIseTcs " moskHoW" 255 /,
IpecleayeT Iieb OOCCIEUYNTh HAmJIeXKAaIui OallaHC MeEKIy IIO3WIMEN ITOTEPIIEBIIEr0 rOCymapcTBa H
MO3UIIMENR TOCyaapcTBa- HapymmuTeas. OHO HallelleHO Ha TO, 4YTOOBI HE IOIYCTHUTH
MIPeTOCTABIEHNUSI TOTEPIIEBIIEMY TOCYIAPCTBY YpEe3MEpPHO IITMPOKOM CBOOOMBI IS MaHeBpa -
BO3MOXHO, B yIIepO TOCyIapCTBY- HADYIIHUTENIO - B Jelle HKCIOJIb30BaHUsS KOHTpMep. KOHTpMeEpHI

255/ KoHmennus " pearmpoBaHUS TOJKHBIM oOpazoM” paccMmaTpuBaeTcs CIennailbHBIM
IOKJIATYUKOM B €r0 YETBEPTOM M IIecTOM mokiaamax ( cooTBeTcTBeHHO mokymeHT A/CN.4/444,
nyHkTel 17-23, u poxkyment A/CN.4/461, myHKT 69).
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SIBISIOTCS 3aKOHHBIMHU TOJIBKO B TOM CJydyae, €CIM OHM " HeOOXOOUMBI' B IaHHBIX
00CTOSITENILCTBAX. B IIPOTHBHOM Cllydae IIOTEPIEBIIEE TOCYLAPCTBO, €CIM BECTH peYhb O
MIpeKpallleHu IIPOTHUBOIPABHOTO IIOBEIEHHUS, MOIJIO OBl IPUMEHSTh KOHTPMEDPHI, HE IIPETOCTABIISS
TOCYIApCTBY- HapYIIMTEII0 KaKOM- TU00 BO3MOXKHOCTH pa3bsICHHATH, HAIPAMEP, 4YTO
IIPOTHUBOIPABHOE MesHNe He HWMeeT MeCcTa HIM YTO IIPOTHUBOIPABHOE [esHUEe He MOXKET OBITh
OTHECEHO K HeMmy. HaumHas ouajgor W OIEHUWBAsS PEakIMIO IIPeNIIoIaraeMoro IocymapcTBa-
HAPYILINUTENS IO IPUHATHAS KOHTPMEp, IIOTEpIIEBIIIEE TOCYZapCTBO MOXKET H30€3KaTh COBEPIIIEHUS
MeXXIYHAPOITHO- IIPOTHBOIIPABHOTO JESHUS B pe3yNbTaTe NPHUMEHEHHMS TaKWX Mep Ha OCHOBE
HENIOJHON WM HETOYHOM wuHopMmamuu. UYTo 3Ke KacaeTcs BO3MEIEHUS, TO 0e3 HaINJHUs
IMOJOOHOM OrOBOPKHM TOCYHAPCTBO- HAPYILIMTEIL MOKET OCTABATHCS OOBEKTOM IIPMMEHEHHS KOHTPMEP
IaxkKe ITOCJIe IIOJHOIO IIPM3HAHUS UM CBOEH OTBETCTBEHHOCTH M JaXKe TOTNA, KOILJa OHO
HaXOIUTCS B IIPOIECCE IIPENOCTaBIeHUs Bo3MelneHus u/ win catuchakmuu.  CremeHb
HEOOXOOMMOCTH IIpUMEHEHHsS KOHTPMEP YMEHBIIIaeTCs B OOPATHOM MPOIOPIMU K CTEIEHH
MOCTHXKEHHUs] WX 3aKOHHBIX Ilejer. TakmM 00pa3oM, IIOTEPIIEBIIEE TOCYJapCTBO 00S3aHO
OIIEHMBATEL COXPAHSIOIIYIOCS HEOOXOTUMOCTh INPUMEHEHUS KOHTPMEDP B CBETE pEakIMH TOCymIapcTBa-
HaApYIIUTENsd Ha €ro TpeOOBaHUS.

7) B nyukre 2 cratbu 47 TpHU3HAETCSA, YTO IIpaBa IOCYyIapCTB, HE BOBIEYEHHBIX B OTHOIIIEHUS
OTBETCTBEHHOCTH MEXKJAY IOTEPHEBIINM TOCYJapCTBOM MU TOCYAapCTBOM- HapyIIUTEJNEeM, HE MOTYyT
VIIEMIISThCS KOHTpMEpaMH, IIPUMEHSEeMBIMH IIepBBIM K3 HHUX HOpOTHB BTOporo. Komwmccus
IIpUIIIA K BBIBOAY, YTO STO IIOJNIOXKEHHE IeJIeCO00pa3sHO OTPa3UTh B HACTOSIIEH CTaThe, a HE B
cratbe 50, IIOCBSIIEHHON 3alpellleHHBIM KOHTPMEpPAaM, IIOCKOJBKY ITOJMOOHAs ajlbTepHATHBA, Kak
MPEICTABISETCS, MpHBela Obl K JIHIIEHHIO 3aKOHHOCTH JIOOBIX KOHTPMEp, CIyYamHO
3aTpParvBalOIINX MO3UIIMI0 TPETHUX TIOCYTAPCTB.  DTOT IOAXOI OBII COYTEH Yepecuyp
pPagvKalbHBIM BO B3aMMO3aBHCHMOM MHpE, TIe TOCYIapcTBa BO BCE OOIBIIEH CTEIECHH
CBSI3BIBAIOTCS MHOTOCTOPOHHHMH OOSI3aTE€IILCTBAMH. B cBeTe 3THUX coolOpaxkenmyn Kommuccust
Mpearoyja BaphaHT OOecleYeHUs 3allUThl IpaB TPETbUX TOCYHAPCTB IYTEM MCIOIb30BAHUS OTHOM
W3 BaXKHEUIIIMX XapaKTePUCTUK KOHTPMEpP, KOTOpas CBOAMTCS K TOMY, YTO IIPOTUBOIPABHOCTH
MOBeNeHUsI, 3aKJIIOYaloIlIerocs B IPUHSITHH KOHTPDMEP, MOXKET OBITh MCKIIIOYEHA TOJBKO B _CYIy0O
JIBYCTOPOHHHMX OTHOIIEHHUSIX MEXXIY MNOTEePIEBIIMM TOCYIAPCTBOM M TOCYIAPCTBOM- HAPYIIIUTEICM.
Kak momguepkuBanoch Komwmccuern B myHkTe 18) ee komMmeHTapusi K ctaThe 30 Yactm mepBom
MPOEKTOB CTaTel, " IIpaBOMEpPHOE OCYIIIECTBICHWE CAHKIUN B OTHONICHWM ITAaHHOTO TrOCyldapcTBa He
MOXKET IIPEICTABISITH COOOM OOCTOSTENLCTBA, MCKIIIOYAIOIIEr0 IIPOTUBOIPABHOCTE YIIepoa,
HAHECEHHOTO CYOBEKTHBHOMY MEXXIYHAPOIHOMY IIPaBy TPETHErO IOCYIapCTBa, B OTHOIIECHHU
KOTOPOTO CaHKIWs ObLIa HeompapmaHHa" 256 /.

8) Takum o6pa3om, B myHKTe 2 cTaThWl 47 mNpeaycMaTpUBaeTCs, YTO, €CIM KOHTpMepa
COIpsI’KeHa C HapyIIeHHeM KaKoro- Tu60 00s3aTellbCTBA Iepeld TPETBMM TOCYIapCTBOM,
IIPOTHUBOIPABHOCTh ITOJOOHOTO HApPYIIIEHUS HE MCKIOYAETCS JUIIb Ha OCHOBAHHUM IOIIYCTUMOCTH
TaKOM KOHTPMEDPHI II0 OTHOIIEHHMIO K TIOCYIapCTBY- HapymmmTearo. IIyHKT 2 OymeT CIyXKHTh IJIs
IIOTEPIIEBIIIETO TOCYHAPCTBA IPEAYIpPEXICHUEM O TOM, UYTO JII00as Mepa, Hapyllamplias IIpaBa
TPETBETO TOCYJApPCTBA, OYIET IIPEICTABISATH COOOM IIPOTHBOIIPABHOE MHESHUE II0 OTHOIIEHHIO K
TaKOMY TpPEThEMY TOCYIAPCTBY. DTO OpemylpeXmeHue HMeeT OCOOEHHO aKTyalbHOEe 3HauYeHUEe B
CIyYasiX BO3MOSKHOI'O HAPYIIEHUS ITOTEPHEBIINM TOCYZAPCTBOM HOPM, YCTaHABIMBAIOIINX
00si3aTeIbCTBA €rga omnes. OHO OyIeT CIYyKUTh TaKKe CPEICTBOM MOOIIPEHUS IIOTEPIEBIIIETO

256/ Exerommmk... 1979 rog, ToMm |l ( Yacrte BTOpas), ctp. 160,
mokymeHT A/ICN.4/SER.A/1979/Add.1 (Part 2), raasa |ll, pasmen B.2.
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roCymapcTBa K OCYIIECTBICHHIO TaKMX Mep IIPEeIOCTOPOKHOCTH, KaK IPOBEIcHHE KOHCYIbTAIllUM C
COOTBETCTBYIOIIIUMH TPETBUMH TOCYIAPCTBAMH, B3BEIWBAHKE TIOCIEICTBUN aJbTEPHATHUBHBIX
BAapUAHTOB JEUCTBUN U YCTAHOBJIEHHWE OTCYTCTBHUS JIOOBIX IPYTUX BapUaHTOB.

Cratpsa 48

YcaoBus, CBsI3aHHBIE C NPUMEHEHHEM KOHTPMED

"1. Ilo mpuHSTHS KOHTPMEp IIOTEepHeBIlIee TOCYyJAapCTBO BBIMOJHSIET CBOE
00513aTEILCTBO II0 BEIEHMIO IIEPErOBOPOB, IIPEAYCMOTPEHHOE B CTaThe 54. DTo
00s513aTEILCTBO HE 3aTparvBaeT MPHUHSATHS MOTEPIIEBIINM TOCYIAPCTBOM BpPEMEHHBIX Mep
3aIIUTHI, KOTOPbIE HEOOXOMMMBI IS 3aIlATHI €ro IIpaB M KOTOPBIE B APYTMX OTHOIIEHMSIX
COOTBETCTBYIOT TPEOOBAHMSIM HACTOSIIeH IJIaBEI.

2. IloTepmeBiiiee TOCYyHApCTBO, IIPUHMMAIOIIEE KOHTPMEDPHI, BBIIOJIHIET
00s13aTeNIbCTBA II0 YPETYIMPOBAHUIO CIIOpa, BBITEKAMOIMe M3 YacTh TpeThed WX JTI000MH
IpPYyToM 00s3aTeILHON MPOIENyPhl YPETYAUPOBAHHUS CIOpa, IEHCTBYIOIIEH MEKIY
MOTEPIIEBIINM TOCYIapCTBOM H TOCYIZAPCTBOM, COBEPINUBIINM MEXKIYHAPOITHO-
IIPOTHUBOIIPABHOE JIesSHUE.

3. IIpu ycimoBuM, 4YTO MEKIYHAPOIHO- IIPOTHBOIPABHOE MAesSHUE MIPEKPATUIOCH,
MOTEPIIEBIIIEE TOCYTAPCTBO MPUOCTAHABIMBAET KOHTPMEPHI B TOM Ccllydyae, KOTJa - W B TOM
o0beMe, B KaKOM - IIpOLieAypa YpPeryIHpOBAHUS CIIOpa, YIOMSHYyTass B IIYHKTe 2,
IOOPOCOBECTHO OCYIIECTBISIETCS TOCYSAPCTBOM, COBEDIIMBIINM MEKIYHAPOIHO-
IIPOTHUBOIPABHOE MesSHWE, K CIOp TepegaeTcs Ha pPacCMOTpPEHHE Cyaa, KOMIIETEHTHOTO
BBIHOCHUTEL IIOCTAHOBJIEHMS, O0O0sI3aTeJIbHBIE IS CTODOH.

4, O0s13aTeIbLCTBO IIPUOCTAHABINBATE KOHTPMEDPKI IIPEKPAIAETCS B ClIydae
HEBBITIOJTHEHUST TOCYZAPCTBOM, KOTOPOE COBEPIIMIO MEKIYHAPOIHO- IIPOTUBOIPABHOE IESHHUE,
IIPOCHOBI WUTM TIPENIMCAHMS, SBISIONINXCS PE3YIbTaTOM IIPOLEAYPhl YPEryJIupOBaHHUS cropa.”

KomMmeHnTapun

1) Ha mpaBoMoume HpHHUMATH KOHTPMEDPBI, KaK OHO IEeIMMHUTHPYETCS B cTaThe 47,
PACIPOCTPAHSIIOTCS M3BECTHBIE YCIOBHUS, OrOBOPKM M MCKIIOUEHMs, KOTOpbIe M3JIAraloTcs B
MOCHEAYIOIINX TpeX CcTaThaX. KOHKPETHO, HEKOTOPhIE YCIOBHS, CBSI3aHHBIE C YPETYIUPOBAHHEM
cIopa, TPUMEHSIOTCS K IIPaBOMEPHBIM KOHTpMepaM, MM MocBsgineHa craths 48. Kpome Toro,
KOHTPMEDPBI BCETHA IOJKHBI OBITH COPAa3MEDHBIMHU, B®TO OCHOBOIIOJIATAIOIINEE YCIOBHE H3JIATAETCS B
cratbe 49. U wmaxkoHell, HEKOTOPhIE BMIbLI MOBEIEHUS ITOJHOCTBIO BBIBOISITCS 34 DPaMKHU
KOHTPMED Ha OCHOBaHMH cTaTbu 50.

2) W3 »Tmx Tpex craThed craThbs 48 - HamOoJiee CIIOpHAs M BBI3BABIIAS HAWOOJBIIYIO
MOJIEMHUKY - KacaeTcss TpeOOBaHUS HOOMBATHCS MHPHOTO YperyiupoBaHus cmopa 257/.
Xorss KomMumccus B IIEIOM COTJIACHIIACh, YTO TIEPETOBOPHI M BCE IPYTHE IOCTYIIHBIE IIPOIIEXYPHI

257/ TlomHOe OOCYKIeHHWE T'OCYyIapCTBEHHONM IIPAKTHMKH W TEOPDHM B CBSI3HM C TpeOOBaHUEM
KCIOJIB30BAHUS IPYIUX IIPABOBBIX CPENCTB CM. UYETBEPTHIM IOKJIaj I- Ha ApaHmkwuo- Pymca 06
OTBETCTBEHHOCTHA TrocynapcTB, IokymeHT A/CN.4/444, ctp. 19-38.
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MHpPHOIO pa3pellleHrs] CHOOpPOB MOJKHBI HCIIOJb30BAaThCS, BOIIPOC O TOM, JOJKHEI JIX DTH MephbI
OPUHUMATBCS JIO OCYIIECTBICHHS KOHTPMED, BBI3BAl PACXOXKIECHUS BO MHEHHUSIX.  3JeCh
BO3HUKAIOT JIB€ TPYTHOCTH. Bo- IIepBBIX, IeperoBophbl M Apyrue ¢GOpMEI YperylINpOBaHUS CIIOPOB
MOTYT OKa3aThCS HPOJOJIKHUTEILHBIMU, K TOCYIapCTBO, CTPEMSIIEECST M30eKaTh ITOCIENCTBUR
COBEPIIIEHUS WM IIPOTHUBOIIPABHOIO NESHUS, MOXKET MNPAKTHYECKH IO OECKOHEYHOCTH MX
3aTSITUBATh.  BO- BTOPBIX, HEKOTOpPbIE BHUABI KOHTpMep ( BKJIIOYas HEKOTOPble W3 HaMOOJee JIETKO
00paTUMBIX NEWCTBHUM, HANIpUMEP 3aMOPaXMBaHWE aBYyapoB) MOTYT ObITh D(GEKTUBHBIMU TOJBKO B
clay4yae WX HE3aMEIJIUTEIBHOTO NPUHATHS. I1I0 STHM NpHYMHAM OBLIO BBIPAXKEHO MHEHHME O TOM,
YTO OroBapHBaTh KOHTPMEpPHI YCIOBHMEM MCUEpHaHMS BCeX IIPOIleAyp, MOCTYIHBLIX B COOTBETCTBHU
co crareert 33 Ycraa Oprammsamuy OObeguHeHHBIX Hanmi, - 3HAaYAT CTaBUTHL IIOTEPIIEBIIEE
TOCyIapCTBO B HEBBIFOJHOE IIonoxkeHue. He ycTaHaBimuBas IIpelBapUTEIbHOIO YCIOBHUS B IIJIaHe
HCYEPITaHUS BCEX ITOCTYHHBIX IIPOIENYpP, CTaThsd 48 II0PTOMY CTaBUT YIOp Ha HpegOCTaBICHUE
TrOCyIapCTBY, SBISIOIIEMYCS OOBEKTOM KOHTpPMep, Hamiexkaieh 5(pdeKTUBHON IPOLEAYPhI
pa3pemieHus crmopa. Kpome TOro, oOHa IIO3BOJSET TMPEANOJIOXUTEILHOMY TIOCYIapCTBY-
HapYIINTENII0 TpeOOBaTh IPUOCTAHOBIEHHsS KOHTPMEDP, €CIH STO TOCYZApCTBO TOOPOCOBECTHO
COTPYIHUYAET B OOS3aTEILHONM IIPOIENYPE YPErYIUPOBAHHUS CIIOPOB IIPU IIOMOIIMA TPETHEH CTOPOHBI
W Jaxe B TOM cClly4yae, €CJIM 3TO TOCyJapCcTBO MpPOJOJXKaeT HAacTaMBaTh Ha TOM, 4YTO €ro
IIEPBOHAYAJILHOE JESHHE He OBLIO IPOTHBOIpPaBHBIM. C Ipyrod CTOPOHBI, 3TO O3HAYAET, YTO
MOTEpPIIEBIIIEE TOCYTAPCTBO JO IPUHSTHS KOHTPMED IOJKHO HTOOMBATHCS YPEryJIHpPOBAHUS IIPOOIEMBI
ImyTeM IIeperoBopoB. OmHAKO ®TO TpPeOOBaHME HE 3aTParvBaeT IIPUHSITHS HEOTIOKHBIX
BPEMEHHBIX WM IIPEIBAPUTENLHBIX MeEpP, HEOOXOIMMBIX IS 3alllUThl IPaB MOTEPIIEBILIETO
rocymapctBa. Hexkoropele uWiieHsl KoMuCCHM CYMTAIOT, YTO OO0OS3aTEIbLCTBO ITOTEPIIEBIIETO
rocymapcTBa BCTyHaTh B IEPEroBOphl A0 IPUHSATHUS KOHTPMEp, KakK B»TO MOpeaycMaTpUBaeTCs B
nyHKTe 1 HacTosIlel CTaTbM, HE pacIpOCTpaHSIeTCS Ha CIydyald COBEpIIEHHS MEXKIyHapOIHOTO
MPECTYIICHUSI, OCOOEHHO aKTa T'e€HOIMIA.

3) DTOT HACYIIIHO BaXHBIM W IEHTPAJIbHLIM BJIEMEHT CTaTell O KOHTpMepax, T. €.
00513aTEeILCTBO JOOMBATELCS YPETYIAMPOBAHHUS CIIOpa, IIPHBOIMTCS B JENCTBHME IIOCTENEHHO Ha
OCHOBE pa3IHyus MEKNYy IIepBOHAYAJIbHBIMM MEpaMM, IIPHHUMAaeMbIMH B OTBET Ha
IpPOTHUBOIIPABHOE AesTHWE B BHIE " BpeMEHHBIX Mep 3aIIuThl’, © ApyruMum KoHTpmepamu. C
MOMEeHTa, KOIJa IIOTepIEBIIee TOCYyIapCTBO HAUYMHAET CUYUTATL Ce0S KEPTBOM IIPEIIOIOKHUTEIHHOTO
IIPOTUBOIPABHOIO IESHUS, OHO MOKET IIOCYMTATH HEOOXOSMMBIM IIPUHSTHE MEPBI IJIs 3aIlUThI
CBOUX IOpHAWYECKHMX HIpaB. B To ke Bpems Komuccuss B KOHEYHOM HTOre IIPHUIIIA K BBIBOAY,
YTO, IMpeXJe 4YeM IPUHUMATH ITOJHOMACIITA0OHBIE KOHTPMEDPHI, HEOOXOIWUMO ITOIBITATHCS
yperyaupoBaTh CIIOp IIyTEM IEPEeroBopoB. B myHKTe 1 »TH cooOpaskeHUsT OallaHCHUPYIOTCS
caepyromuM obpaszom. C OOHOM CTOPOHBI, IIOTEPIEBIINEE TOCYHAPCTBO OOS3aHO B COOTBETCTBHH
co cTtaThell 54 T0OMBATHCS YPETYIHUPOBAHMS CIIOPOB IIYTEM IIEPETOBOPOB C IPYTUM
COOTBETCTBYIOIIIMM TOCYJAapCTBOM IO €ro Ipockbe. C Opyrodl CTOPOHBI, - W HEB3Wpas Ha BTO
00sI3aTEILCTBO - OHO Cpa3y >Ke BIIpaBe IIPUHITH BpPeMEHHBIE MEpHI 3aIllUThI, KOTOpbLIE B IPYIUX
OTHOIIIEHUSIX COOTBETCTBYIOT TPeOOBAHUSIM HACTOAIIEH [JMaBel M KOTOpblE HEOOXOMUMBI IS
COXpaHEHHS MM CBOEW IOPUAWYECKON IIO3UIIMHM O 3aBEpPIINECHUS IIEPETOBOPOB, IIPEAYCMOTPEHHBIX B
crathe 54.

4) TepmuH " BpeMeHHBIE MephI 3alllUTHI" 3aMMCTBOBAH M3 IIPOIEAYP MEXKIYHAPOIHEBIX CYIOB
WIX TPUOYHAIOB, KOTOpBIE OOIAmAlOT WM MOIYT 00JaJaTh HOJHOMOYHSIMH II0 U3TAHHUIO
BPEMEHHBIX DPACHOPSKEHWH WJIM HHOMY IIPEIIKMCHIBAHWIO MEpP, KOTODPBIE IOJKHBI OBITH IIPUHSITHI
IUIS 3alllAThI COOTBETCTBYIOIIMX IpaB CTOPOH B cmope. Pazamuue 31mech 3aKIIOYAETCS B TOM,
YTO B COOTBETCTBYIOIIUM MOMEHT BPEMEHM - Cpa3y IIOCIIe BO3HUKHOBEHHUS IIPOTHBOIIPABHOTO
IesTHUS - Cyga WId TpUOyHala, KOMIIETEHTHOIO pa30MpaTh CIOP, MOKET HE CYIIeCTBOBATh.
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Kpome TOro, HeKOTOphIE MephI IOJKHBLI HPUHHUMATHCS He3aMeIIUTeIhbHO, HHAaYe OHU BOOOIIE
enBa X OyOyT BO3MOXKHBI, Kak, HalpUMep, 3aMOpakKMBaHWE aByapoB ( KOTOpBIE MOTYT OBITh
U3BSATHI W3- TIOJl IOPUCAWKIINU B OYEHb KOPOTKOE BpEMSI). Oco0eHHOCTh TAaKMX BPEMEHHBIX MEP
II0 CMBICIY HACTOSIIErO IYHKTAa 3aKIIOYaeTcs B TOM, YTO OHM, BEpPOSITHO, OYIyT OOpaTHMBI B
clIyyae yperyIMpoBaHHS CIIOpa. Kak, HaIpuMep, BpeMeHHOEe ylep>KaHhe HMYILECTBA II0
CPaBHEHUIO C €ro KOH(pHUCKAIMEd WM IPHUOCTAHOBJIEHME NEUCTBUS JTUIEH3WM II0 CPaBHEHUIO C €€
OT3BLIBOM.

5) O0BeM 00513aTEIbCTBA IO BENEHHUIO IIEPETOBOPOB HA DTOM IIEPBOM BOTalle HE OrOBAPUBAETCS
HMKAKMMH KOHKDETHBIMH BPEMEHHBLIMU CPOKaMH.  IIpOJONIKUTEILHOCTh PAa3yMHOIO CPOKa
IIEPErOBOPOB 3aBHUCHUT OT BCEX OOCTOSITENLCTB, BKJIIOYAas OTHOIIEHHE TIOCYJapCTBa-
MIPaBOHAPYIINTENs], HEOTIOXKHOCTH COOTBETCTBYIOLIMX BOIIPOCOB, BEPOSATHOCTHL YBEIWMYEHHsS yIepoa,
€CIH CIOp He OYyIeT YperyJIMpOBaH CKOPEHIIMM 00pa3oM M T. 1. YUYUThIBas TaKoe pa3HoOoOpasme
CUTYallWH, YCTAHABIMBATL KOHKPETHBIA BPEMEHHOM IPENEN IIPEICTaBILIOChH ObI
HEIleIeco00pa3HbIM,

6) Ecnu cTaHeT $ICHO, UTO IIEPErOBOPBI, CKOpee BCEro, He MPUBEAYT K YCIEXy, MOTYT OBITb
MPUHATHI KOHTPMEDPHI, BBIXOISIINE 3a PaMKH BPEMEHHBIX MeEp 3alllUTBl, KaK OHH
XapaKTEepHU3YIOTCS BBIIIE, XOTS OHU TEM HE MeHEee JOJIKHBI COOTBETCTBOBATH PAa3INMYHBIM
TpeboBaHusiM ['maser |ll. B uactHOCTH, B INyHKTEe 2 cTaThi 48 SICHO yKasaHO, UTO
CYILIECTBYIOIINE MEXaHW3Mbl YPETYIMPOBAHMS CIIOPOB COXPAHSIOT CBOIO CHIIY HE3aBHCHUMO OT
CIIOpa, KOTOPBIM NpPHUBE] K NPUMEHEHWIO KOHTPMED, M YTO IOTEPIIEBINEE TOCYHAPCTBO CaMO
MOJIXKHO TIPOMOJIKATh BBIIONHITL CBOM 00S3aTEILCTBA B CBSI3M C YPETYIHMPOBAHMEM CIIOPOB.
Takum 00pa3soM, TOCYZAPCTBO HE BIIPaBE ITOCPEACTBOM KOHTPMED IIPUOCTAHABIWBATL WM HE
COOMOIaTh 00S3aTENbCTBA B OTHOIIEHWM YpPEryIMpOBaHUS CHOpOB. Takue 0053aTeIbCTBA HMEIOT
OCOOBIA IOPUIWYECKHUM XapaKTep M IIPAaKTHYECKYIO IIelIb M JOJKHBI OCTaBaThCI B CHIIE TaKe B
KOHTEKCTE YXYIIIAIONIUXCsT OTHOIIeHuM 258/.

7) IToMuMoO coxpaHeHHsT " J000W OPYroW 00s3aTEIbHON IIPOIEAYPHI YPEryIMpOBaHUS CIIOpa,
IEVCTBYIOIIEN" MEXKIY COOTBETCTBYIOIIMMU rocymapcTBamu ( TaKO#, Kak, HAIpUMep, B3aWMHOE
MpU3HAHWEe UMK (aKyJIbTaTUBHOTO ToJioXeHus, cratbu 36 (2) Craryra Mexnmynapoguoro Cyna,
B OTHOIIIEHWM CIIOpa WX apOMUTPasKHOTO ITOJOXKEHUS IBYCTOPOHHErO IOrOBOpa), B IYHKTE 2
craThu 48 TakKe YIOMMHAIOTCS O0s3aTENhCTBA IO YPETYIMPOBAHHUIO CIOPOB, BBITEKAIOIINE M3
Yactu Il mHacrosmux crarert. Ccrimka Ha Yacts Il mMeer ocoboe 3HaueHHe OIS CIIOPOB,
BO3HHUKAIOIINX B KOHTEKCTE KOHTPMEDP, IIOCKOJIBKY B COOTBETCTBHM C IIYHKTOM 2 cTaTbu 58,
ecii cIop " BO3HUKAET MEKNY TOCyIapCTBaMH- YYaCTHUKAMHU HACTOSIIMX CTaTeW', OIHO M3
KOTOPBIX IIPHUHSIO KOHTPMEPHI IPOTHUB APYIroro”, IPeaoJ0KUTEIHLHOE TOCYIapCTBO- IIPABOHAPYIIINTEID -
T. €. TOCYIapCTBO, SIBISIIOIIIEECST OOBEKTOM KOHTPMEpP, - MOXKET B JII000E BpeEMS B
OITHOCTOPOHHEM IOPSIIKE TEPeNaTh CIOP B apOMUTPasKHBIM TPUOYHAI, KOTOPBIA OYIET CO3TAH B
COOTBETCTBUM C IpuiIokeHueM Il Takum 00pa3oM, €ClIM TOCYJAPCTBO IIPMHHUMAET KOHTPMEPHI
COTJIACHO cTaThbe 48, OHO, TeM caMbIM, Ha IPAKTUKE MPETOCTABISIET IPEINONIOKUTEIHLHOMY
rOCYyIApCTBY- IIPABOHAPYIIUTENI0 BO3MOXKHOCTh Pa3peIlnTh HMX CIOP ITOCPENCTBOM 00S3aTENbHON
MPOLIENYyPEl apOUTpazka C yYacTHEM TPETher CTOPOHBEI.  Jlelo OOGCTOMT MMEHHO TaK [axke B TOM
clay4yae, KOIZAa MEXIY HMMM HET KaKMX- JU00 IPYrHX O00S3aTEILCTB II0 KMCIOJIb30BAHUIO
00sI3aTEeILHON IIPOLEAYPhl YPETYIHUPOBAHUS CIIOPOB IPU IIOMOIIM TPETHEH CTOPOHEIL.

258/ Cf United States Diplomatic and Consular Staff in Tehran ICJ
Reports 1980 p.3, p. 28.
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8) B »TOoM KOHTekcTe B NMyHKTe 3 cTaThu 48 HCHOIB3yeTCs] TEPMHUH " Cyl, KOMIIETCHTHBIN
BBIHOCUTDH ITOCTAHOBJIEHUS, OO0S3aTENbHbIE IJISI CTOPOH". HNmeroTcs B BHUIY 00s3aTeNbHBIC IJISI
CTOPOH IIOCTAHOBJEHHUS MO cyimecTBy cmopa. Cym Takxke IOJIKEH HMeTb ITOJTHOMOYUS
TIPEIIIChIBATh BPEMEHHBIE MEDBI 3alllUThI.

9) Ha mpaktuke »TH JBa Bompoca (3aKOHHOCTh IEPBOHAYAJLHOTO ITOBEIEHUS U 3aKOHHOCTH
KOHTPMED), BEPOSITHO, OYyIyT cBsi3aHbI Mexay cooou. IOpucnukius TpuOyHama He
WUCKJII0YaJaach Obl JHUINb HA TOM OCHOBAHHMH, YTO TOCYIapCTBO- YYACTHUK, IIPUHHUMAIOIIEE
KOHTPMEDPY, BO3IEPXKMBAETCI OT KBalIM(UKAIIUKA CBOErO IIOBEIEHHS B KayecTBe " KOHTPMEDHI'.
IOpucaukiiys apOUTPasKHOrO TpUOyHajda B CHJIy IYHKTa 2 CTaThl 58 BO3HUKAET B OTHOIIEHUU
II000ro cmopa " MeXmy TrocymapcTBaMHU- YYACTHHMKAMM HACTOSIIUX CTaTel, OTHO M3 KOTODBIX
MPUHSIO0 KOHTPMEDHI IMPOTUB IPYyroro". Bompoc 0 TOM, SBIsSeTCS M Kakas- TMOO KOHKpeTHas
Mepa KOHTPDMEPOHM, HOCHUT OOBEKTHUBHBIA XapakTep. KaK IOSCHSETCS B IYHKTe 3 KOMMEHTAapus K
cratbe 47, OIHOIO IHIIh CYOBEKTHBHOTO MHEHHUS IIPEANOIOKHUTENBHO MOTEPIEBIIEr0 TOCYIAPCTBa,
YyTo OHO ( IPUHUMAET WM HEe MPUHUMAET) KOHTPMEDHI, HEJIOCTATOYHO. I[l0®TOMYy BOIpPOC O
TOM, SIBJISIETCS JU Kakasi- MO0 Mepa IeMCTBUTEIHHO KOHTPMEDPOH, OYyIeT MpeaBapUTEIbHBIM
BOIIDOCOM OIpeIeIeHUs IOPUCTUKINUA apOUTPaKHOr0 TpHUOYHAJTa HAa OCHOBAHWM IIYHKTa 2

cTaTthi 58, ® BTOT BOIPOC B COOTBETCTBHUU C OOIIMM IIPHUHIIUIIOM OYIET PEIAThCsS CaAMHUM
TpubyHamom 259/.

10) OopamieHne K 00s3aTEIBHON MPOIEAYPE YPETyJIUPOBAHUS CIIOpPA C yYacTUEM TpEeThel
CTOPOHBI B CJIy4Yae CIOPOB, B paMKax KOTOPBLIX OBUIM IIPUHSTHEI KOHTPDMEPHI, BJIEYET 3a COOOH
PN ITOCHENCTBANM.  Bo- mEpBBIX, W 4YTO CaMO€ BaXXHOE, BTO OOECIIEYMBAET IIPOLELYDPY
paspellleHus CIopa gaxkKe B CclydyasX, KOrJa B WMHBIX OOCTOSITENILCTBAaX TakKas IIPOIEIypa
OTCyTCTBOBaja Obl. HoO IIOMMMO 3TOro, B COOTBETCTBMM € NYHKTOM 3 crarbu 48 ImpaBo
IIOTEPIIEBIIIETO TOCYLAPCTBA IIPOJOIKATH NPUHUMATHL KOHTPMEPHI IIPUOCTAHABIMBAETCS HA IIEPHUOJ
HCIONIB30BAHUS IIPOLIEAYPHl YPErYIAUPOBAHUSA CIIOpa. EAWHCTBEHHLIMH YCIOBUSMHU, OT KOTODBIX
3aBUCUT TaKO€ IIPHUOCTAHOBIIEHHE IEWCTBHS ®TOrO IIpaBa, SBJISIOTCS, IIPEXIE BCETO, IIPEKpalleHue
MEXKIyHapOIHO- TIPOTHUBOMPABHOTO MAesTHUS ( T. €. TOTepIIEBIIee TOCYTapCTBO HE CTPAmaeT OT
IJISIIETOCs yiepOa B pPe3ylabTaTe IMPOMOJKAIOIIEroCs IPOTUBOIPABHOIO MESHUS) W, BO- BTOPBIX,
I0GPOCOBECTHOCTL TOCYHAPCTBA- IPABOHAPYIIIUTENS NP MCIOIL30BAHWU IIPOLIEAYPHLI YPETYIUPOBAHUSI
cropa.  McIIonb30BaHME IIPOLEAYPHI YPEryIMPOBAaHMS CIIOpAa HMMEET TAaKO€ IPHOCTAHABIMBAIOIIEE
IEeNCTBHE, €CIM OHO COIpSIKEHO C oOpallleHneM B " Cyld, KOMIIETEHTHBIM BLIHOCHUTD
IIOCTaHOBJIEHNE, OOSI3aTEIBHOE IJISI CTOPOH"; Tak OOCTOUT JEN0, HAIpUMeEp, B cCllydyae
Mexaynapoguoro Cyma, a Takxe apOHTPaxkKHOrO Cyaa, IHPeIyCMOTPEHHOrO B CTaThe 58
HACTOSIIIIUX CTAaTeN.

11) JpyrumMu CIIOBaMH, TIIPH BBIIOJHEHHH OCHOBOIIOJATAIOIINX YCIOBUM IJISI KOHTPMED,
IIPeNyCMOTPEHHBIX B CTaThe 47, ¥ eClIH IIepBOHAvalbHBIE IMEPErOBOPLI HE IIPUBENIH K
YPEryINPOBAHUIO, IIOTEPIIEBIIIEE TOCYIAPCTBO MOKET IPHHUMATL KOHTPMEPHI 0€3 IIpeIBapHUTEILHOTO
3aJefICTBOBAHUS IPOLEAYP YDPEryIMpOBaHUS CIOPOB IIPM IIOMOIIHU TpPeThell CTOpOHBI.  OmHAKO,
€CIi OHO JEeWCTBUTENLHO IPUHUMAET KOHTPMEPEI, TOCYIapCTBO, IIPOTHB KOTOPOTO OHH IPHUHSTHI,
MOXKET IpHOeraTh K 00S3aTeIbHOMY apOUTpaxKy Ha OCHOBAaHMHM IIYHKTa 2 cTaThl 58 wmim K
IpPYyroMy IIPHMEHHMOMY O0S3aTEIbHOMY YPErYIMPOBAHHIO CIIOpPA IIPH IIOMOIIM TPETHEM CTOPOHEI.

259/ Bompochl, 3aTpoHyTble B IyHKTe 9), 0ollee TOAPOOHO PaCcCMATPUBAIOTCS B
KOMMEHTAapuu K crathbe 58 00 apOuTpaxke, Kyma B KOHEYHOM HTOre OYHeT IIEpEeHECeH BSTOT
IIYHKT.
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Ecmu mpepmonaraeMoe rocyaapCTBO- IPABOHAPYIINATENb IPUOEraeT K TAaKOHW IPOLENype M ellaeT
®TO JOOPOCOBECTHO M €CIM CaMO IIPOTHBOIIPABHOE MIESHHE IIPEKPATHIIOCH, TO KOHTPMEDHI TOJKHEI
OBLITH IPUOCTAHOBIIEHDI.

12) CymecTtByer, OJHAKO, €Ie OJHO HEOOXOAMMOE YTOYHEHHE IPOIECCYaThHOM CUCTEMBI,
MIpenyCMOTpPeHHO B cTaThe 48.  XOTS IOTEpIIEBIEE TOCYAAPCTBO IOJKHO IPHOCTAHOBUTH
KOHTPMEDPBI OO 3aBEpIINEHUS TOOPOCOBECTHO 3aIeMCTBOBAHHOM OO0SI3aTEIBLHOM IIPOIEIYPhI
YPEryINPOBAaHUS CIOpa IIPH TOMOINU TPEThEW CTOPOHBI, MOKET BO3HUKHYTH BOIIPOC BpEMEHHBIX
Mep 3alllUThl, U IIOTEpIIEBIIIEe TOCYIapCTBO HE MOJKHO OCTaBaThCS 0€3 CPEICTB IIPAaBOBOM
3aIIUThI, €CIIM TOCYIApPCTBO- IPABOHAPYIIUTEIh HE BBIIOJIHUT JIOObIE MPENIHMCAHMWS VI YKa3aHMS
CyZa WIM TpuUOyHala B OTHOIIEHWM BpEMEHHBIX Mep 3allMThl. TakuM o0pa3oMm, B NOyHKTe 4
craTbl 48 IIpeayCcMaTpPUBAETCSI, YTO HEBBINMOJHEHHE TI'OCYIapCTBOM- IIPABOHAPYIIIUTEIEM IIPOCHOBI
WM TIpEINMCaHMWs Cyda MM TpHOYyHala " BOCCTAaHABJIMBAET IIPABO IIOTEPIIEBIIIET0 TOCYZApPCTBA
MIPUHUMATh KOHTPMEDHI'. Ileno OymeT OOGCTOSITH MMEHHO TaK [gaXKe B TOM CIIyyae, €CIH C
TEXHHYECKOM TOYKHK 3pEHHs IpOoch0a WM IpedlrcaHue Cyga MWIH TpHOyHala He OymyT
o0s13aTenbHBIMKE.  OIHAKO HENPUSITHE TOCYLAPCTBOM- HADYIIUTEIEM IIPENIMCAHHBIX BPEMEHHBIX WIIM
MIpeaBapUTENBHBIX MEp, XOTS OHO MOKET IIPUBECTH K BO300HOBIEHMIO KOHTpDMEp, HE HMEET
IPYroro KOHKPETHOTO MIENCTBMS. B YacTHOCTH, CyJ WJIM TPUOYHAIl COXPAaHSIOT CBOIO
IOPUCOMKIIMIO B OTHOIIIEHMM CIIOpa, MW HX IMPOIENYyphI IIO- IIPEXKHEMY MOTYT OBITh 3aJeMCTBOBAHBI
IIIST YPEryJIMpOBaHUS CIIOpa JTIOO0OM M3 COOTBETCTBYIOIIUX CTOPOH.

13) Ilo muenuio Komuccuum, »Ta cuCTeMa SIBISETCS 3HAYUTEIbHBIM YIIVYIIIEHHEM CYIIECTBYIOIIUX
MEXaHM3MOB pas3pellleHus] CIIOPOB, CBSI3aHHBIX C IIPMMEHeHWeM KOHTpMep. OHa JaeT CTOpPOHaM,
IIOMHMO BCEX CYIIECTBYIOIIUX BO3MOKHOCTEN YPETYIMPOBAHUS CBOEro CIIOpa II0 TUILIOMATHYECKUM
M OPYIMM KaHallaM, BapHaHT YPEeryJIUpOBaHHUs CIIOpa IIYyTeM apOuTpaka M HeIOIyIIECHMS
pa3pacTaHUs CIIOpa WIIM JAaTbHEHUINEr0 YXYOIIEHWS WX OTHOINEHWH, K KOTOPBIM MOXKET IPUBECTH
MPOHOJIKEHNE IENCTBUS KOHTPMEpP. B ITOIrocpoyHOM IIIaHE OHA IIO3BOJHUT OCIAOHTH TOT
DIIEMEHT CHCTEMBI KOHTPMED, KOTODPBIA IIPOBOIUPYET HATHETAHWE pEaKIIWH.

14) Kak oTMeualoch BBHIIIE, CIEICTBAEM IYHKTA 2 cTaThd 48 SBISETCS COXpaHEHME
CYILECTBYIOIIUX O00S3aTEIbHBIX IIPOLEAYP YPEryIMpPOBAHMUS CIIOPOB HApSAy C pPa3pabOTKOMI
IOIONHUTENBHON IIPOLENYphl, IPELYCMOTPEHHON B INYHKTE 2 CTaThbU 58 IO YCMOTPEHMIO
rocymapcTBa, KOTOpOe sBISeTcsS OO0BLEKTOM KoHTpMep. CraThg 48 He yCTAaHABIMBAET HUKAKOM
OYEepETHOCTH MEXIY ABYMsS MIM 00jiee NPUMEHUMBIMM IIPOLEAYPAMH O00S3aTEILHOTO
ypEeryIupoOBaHUs CIIOPOB, OCTaBIsAs WX HA YCMOTpPEHHE CTOPOH ( OTOBOPEHHBIX 3apaHee WU Ha
ocHoBe ad hoc) wumau TpuOYHAIIOB, pa3pEIIAOIUX JTIO0ble MPOOIEMBI KOJUIH3UN PEKUMOB.

[JIABA IV
MEJKIYHAPOOHBIE IPECTYILIEHUS
Crarbs 51

IlocaencTBusl MEsKIYHAPOIHOTO MPECTYILIEHMS

MesxnyHapoaHOe IPECTYIIEHHE BIIEYET 3a COOOM BCe IOPUAMYECKUE IIOCIEICTBUS
JIO00r0 JIPYroro MeXKIyHapOIHO- IIPOTUBOIIPABHOTO NEAHMSA ¥, KpPOME TOrO, TaKHhe
IOTOJHUTEIbHBIE IIOCIENCTBUSI, KOTOPHIE M3JI0XKEHbl HUKE B CTaThix 52 m 53.
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KomMmeHTapun

1) Ilo cymiecTBy, HacTosias crTaTbsa ImpensapseT I[maBy IV. CrnencTBreM BKITIOUEHUS

crater 19 YacTn mepBOM SBIISIETCS NPU3HAHWE KATETOPHHW IPOTHBOIIPABHBIX NESHHIH, KOTODLIE,
II0 IPUYMHE HUX CEPhe3HOCTH, MOJXKHBI BI€Yb 3a COOOM OCOOBIE IOCIENCTBUS. Bompoc o ToM,
KaK Ha3BaTh DTy KaTeropwio. " MOpecTyIUIeHHs WIX " UCKIIOYUTEIBLHO TSIKKWE HENUKTBI', - HeE
VMEET CYIIECTBEHHOTO 3HAYEHWS B TOM CMBICIE, YTO OCOOBIE IIOCIENCTBHUS TOJKHBI HACTYIIaTh
BHE 3aBHCHMOCTH OT Ha3BaHWs, KOO B IIPOTHBHOM CJIy4ae HET CMBICIA BBIIEIATH BTy KaTETOPHIO
W3 JIPYrUX MEKAYHApOIHO- IIPOTUBOIIPABHEIX JesHMH. Hekoropwsle wieHbl KoMHCCHE BBICKA3aln
OTOBOPKY IIO IIOBOIY MPAaKTHYECKOrO0 3HAYEHHUS WIM CAMOM WIEW IIOHSATHUS MPECTYILICHUS
rocyaapcTaa.

2) OpgHa W3 TepBBIX MpPOOIEeM, CTOSIIMX Heped KoMuccumeid, 3aKiaioyajach B OIpemeIeHUN
TOro, KaKWM 00pa3oM IPOBOIMTH TAKOE pa3jIU4YMe W KTO HOJIKEH €ro mpoBoauTh. Kommuccus
M3y4YHIIa Maccy HOBATOPCKUX IIPENJIOKEHUM O IyTIX IIPEOmOJIEHUST DTOM TPYAHOCTH, HO B
KOHEYHOM CUYETe peIIniia OrPAaHWYUTHCS MEXaHU3MaMH YperyJIupOBaHUS CIIOpOoB B YacTm TpeTheW u
nonoxenneM cratb 39 " CBa3b ¢ YcraBom Opranmsanuu OObenmHeHHBIX Harmit”.

3) TakuM o00pa3oM, B IEPBYIO Ouepenb MMEHHO IIOTEPIIEBINIEE TOCYIAPCTBO WIIM IIOTEPIIEBIIINE
roCyJapcTBa peland ObI, YTO OBIIO COBEPIINEHO IIPECTYIIEHWE. ODTO MHEHHME HAXOIWIIO ObI
BhIpaskKeHHE B MX TPEeOOBAHUSX pelapallni, IIOCKOJBKY, KaK IPEeIyCMOTpPeHO B cTaThe 52, Ha
HUX He OYIyT pacHpOCTPaHSATHCS ONpelelIeHHbIe OTpaHUYEHUS, HPUMEHSIOIINECS B OTHOIIEHUH
OOBIYHBIX MEIUKTOB B INIaHE WX IIPABOMOYMI B OTHOIIEHHM KaK DPECTUTYIIMM, TaK U
catrchakumu. Komuccust oxwmumana ObI, YTO IOTEPIEBIINE TOCYZAPCTBA NAAYT SICHO IIOHSTH, 4YTO
IOBeIeHne, O KOTOPOM OHH COOOIIAIOT, SBISIOCh IPECTYIHBIM - Ha DTalle OOpaIlleHHus ¢
TpeOOBaHUEM O pemapallWi, ecJId He Ha DTalle paHee 3asgBIEHHBLIX IIPOTECTOB.

4) Yro KacaeTcsT 00s3aTENLCTB, HaJlaraeéMbBIX Ha BCE TOCyIapcTBa B CHIY CTaTbH 53

( 00s13aTEILCTB HENMPU3HAHMSI W T. I.), TO OHHU BO3HUKJIM OBbI JJISI KaXJOTO TOCYIapcTBa B TOT
MOMEHT W TOTJa, KOTJa OHO IMPUXOIUT K MHEHMIO, YTO OBLIO COBEPIIEHO IPECTYILICHUE.
Kaxmoe rocygapcTBo HEeCI0 OBl OTBETCTBEHHOCTh 3a CBO€ COOCTBEHHOE pEIIIEHHE, XOTS, K CIOBY
CKa3aTh, MOIYT OBITH CJIy4Yad, IIpM KOTODPBIX OOSI3aHHOCTh HENPHU3HAHWS HIH OO0S3aHHOCTH
HEOKa3aHWs IIOMOIIM MOTYT, K IIPHMEpY, BBITEKATh W3 0053aTeJbHBIX pesomonuit Cosera
Be3zomacHOCTH WM JOPYTHX ITOJMKHBIM O0OpPa3oM IPHUHATBHIX KOJJIEKTUBHEIX MeED.

5) B mro6oM ciydae, eclIM TOCYZApCTBO- HAPYIIUTENL DEIaeT OIPOTECTOBATL pEIeHHWE IPYTHUX
roCyZapcTB O TOM, UYTO OHO COBEPIIMIIO IPECTYILIEHHE, - BO3HHMKAET CIOP. DTOT CIOP MOKHO
3aTeM YperyInpoOBaTh Uepe3 IPOLEAYpPhl pa3pelleHus cruopoB B YacTu TpeThell.  BapuaHTEI
IIEPErOBOPOB, IIPUMUPEHMSI, apOMTpazka WM, pa3yMeeTcs, Iepemauyd meida B MesKIyHapOIHBIN
Cyn B pamMkax ero cyiecrByromiero Craryra ObLIM OBl IIEJIMKOM IOCTYIIHBI IJIS IOCYIapCTBa,
OOBHHSIEMOI'O B TIPECTYILJIECHUU.

6) Komuccus mpusHaeT, 4YTO OOBHMHSIEMOE TaKUM OOpa3oM TOCYyIapCTBO MOXKET ITOOUBATHCS
CKOpPEMNIIIETO pa3pellleHrs] CBOEro CIopa, YeM ATO IO03BOJSLIM OBl mpolenypsl B Yactwm llI, B
YaCTHOCTH 00paIaThcsd K MpoIleaypaM, IpenycMOTpeHHBIM B YcraBe Oprammsanuy OObeIHHEHHBIX
Hanwnmn.

7) Tem HE MeHee CICOyEeT OTMCTUTH, YTO DAl YICHOB Komuccum BpICKa3aluch B IIOJIB3Y HHBIX
Hpe,IUIO)KeHI/II;I. IIo muenuto Komwuccuwu, rocygapCTBa- 4JI€HbI JOJI2KHbI 3HATh 00 »TUX
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MPENIOKEHNIX U KOHKPETHO MX IIPOKOMMEHTHPOBATH, €CIHM OHM IOKeJTaloT. EcIm TO WIX HWHOE
MPENJIOKEHNE ITOJYYUT IMUPOKYIO IONIEPKKY, Kommccus Moriaa Obl BEPDHYTHCSI K HEMY BO BpeMs
BTOPOTO UTEHUS.

8) OmHO W3 TaKMX IPENIOXKEHHN COIEp3KalloCh B IIPOEKTAaX CTATEM, IPEeNCcTaBIEHHBLIX
CrenpaabHBIM TOKIIATUYMKOM B €ro cegbMoM mokiame (1995 ron) u mepemaHHbIXx Komwmccmen
PemaknmoHHOMY KOMHUTETY IIOCHIE OOCYKHeHHsI »Toro mokiama 260/

9) Ipyroe mpemioxeHue Mpeoiaraer apa drama. Ha mepBoM drame ai06as CTOPOHA MOIKET
npocuTh COINTACUTENBHYI0 KOMHUCCHUIO OIPENEIUTh B CBOEM OKOHYATENHHOM MOKJIAame, WMEIOTCS JIU
IoKa3aTenbcTBa prima facie COBEpIIIEHUs IMPECTYIUICHUS. DTO IOTPeOOBal0 OBl DPACIIMPEHUS
craThu 57.

10) YTBepmurenbHoe 3akaioueHrue COrIacUTEIBLHON KOMHUCCHM HAYMHAJIO OBl BTOPOM 9Tall,
IO3BOJIsIsI JIOOOM CTOPOHE B OSHOCTOPOHHEM IIOPSIOIKE 3aIeMCTBOBATH apOUTpazk. BDTOT0 MOKHO
OBLIO OBI JOCTUTHYTH IIyTEM BHECEHWS H3MEHEHHS B CTaThio 58, mejaromiero apOmTpazk
00sI3aTEeNbHBIM IS TIPECTYILUIEHWH, TOYHO TaK 3Ke, KakK ST KOHTpMED.

11) TIlepBbIil ®Tam BBIMOJHSII Obl (GYHKIWIO GUIBTPA, MPEIOTBPAIIAIOIIETO 3JI0YIOTPEOIeHUs, a
BTOPOM STall - BSTaIll 00S3aTEILHOT0 apOMTpaka - MOI Obl IOCIYKHMTH aHallorOM HajeleHus
MesxnynapogHoro Cyma 00s3aTelbHON IOPUCHUKIIMEN B OTHOIIEHHU CIIOPOB, BBITEKAIOIIUX W3
CCBLIOK Ha jUS COgens Ha ocHoBe crartent 53 wim 64 BeHCKON KOHBEHIMH O IIpaBe
MeKJIYHApOJTHBIX JOTOBOPOB.

12) B ocHOBe MpemIOXKEHUIN, O KOTOPBIX TOBOPUTCS B MPENbLAyIIuX myHKTax (8-11) wu
KOTOpBIE MPENYCMATPHUBAIOT IBYXDTAITHBIA IPOILEXYPHBIM MEXaHW3M Dpas3pellleHHus CIIOPOB O TOM,
OBLIO JX COBEPIIEHO IPECTYILUIEHHE, JIeXKallo MHEHHE, COIJIAaCHO KOTOPOMY TaKHe CIIOPHI
CIWIIKOM BaXHBI KakK IJIsS CTOPOH, TaK M JJs MEXIYHApOMHOTO COOOIIECTBA B IEJIOM, YTOOBI
perJIaMeHTHPOBAThCS IO OOIIMM IpolieaypaM Yactu Tperhed. s IpemoTBpAIEHMUS JTIOOBIX
BO3MOXKHBIX 3JIOYIIOTPEOJEHUIT BTU IPENJIOXKEHUS IPEIyCMaTPUBAIOT, UYTO CIIOPBI, KOTOPBhIE MOTYT
BBITEKATh M3 IPUMEHEHHS CTaThd 19, MOJKHBEI IepenaBaThCs OECIPUCTPACTHON TPEThEM CTOPOHE C
MOJTHOMOYMSMH TI0 TPUHSTHIO pEIIeHUH.

13) C mpyroit CTOpOHBI, HEKOTODPbIE ujeHbl KOMHCCHM CYMTAIH, YTO aHAJOrus C juS COogens
mo cratbe 66 a) BeHCKOW KOHBEHIIMM O TpPaBe MEXIYHAPOIHBIX JIOTOBOPOB, O KOTODPOM
roBoputTcss B myHKTe 11), mOJKHA OBITH HOBEJE€HA MO KOHIIA W YTO €IWHCTBEHHBIM OPTaHOM JIJIst
BBIIIOJTHEHMS BTON 3amaum sBiasgeTcs MexayHaponubii Cypm - riaBHbIM opraH Opranmsamuu
O6benuuennblx Hanmir, B CraTyre KOTOPOrO Y4YaCTBYIOT IIOYTH BCE TOCyJapcTBa M B paboTe
KOTOPOr0 MOTYT y4acTBOBaTh Apyrue rocymapcrBa. Jlpyrue uinensl Komwuccuu cuymTarT, 4YTO
aHAIIOTHSL C jUS COQEeNns  sBJISIETCsS HEMPABHIIBHOM M HeyOeIuTEIbHOM.

14) KoHKpeTHbIE MOCIENCTBUS IPECTYIUIEHUN OBIBAIOT ABYX BUMOB. IlepBble, KOTOPBIM
TIOCBSINeHa CcTaThsl 52, KacaroTCcs B3aMMOOTHOIIEHHN MEXIYy TOCYTapCTBOM- HapyIIUTelIeM U
KaXKIbpIM ITOTEPIEBIINM TIOCYIapCTBOM, IaMATysi O TOM, YTO Ha ocHoBaHmHu crtatbu 40 2) g) Bce
IpyTHE TOCYyJapCTBa OMIPENeNsIOTCS B KauecTBe " IOTEPHEBIINX T'OCYHApCTB" IS BTOM IElH.

260/ Hoxyment A/CN.4/469, Corr.1 n Add.1 u 2. CM. TakXe NOATBIA ITOKJIALI,
mokyment A/CN.4/453, Add.2 n 3.
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Broprele KacarmoTcs TOro, YTO MOXKHO HA3BaTh MHHHUMAJIBHBIMHU KOJUIEKTHUBHBIMHM THOCIEICTBUSIMU
MPECTYIIEHUsI, O KOTOPBIX MIET peyh B CTaThe 53.

Cratpst 52

Oco0ble IIOCIENCTBUS

B ToMm ciyyae, Xorma MeXXIyHapOITHO- IIPOTUBONPABHOE JIesSHUE TOCYyIapCTBa SBISIETCS
MEXIYHAPOMTHBIM IIPECTYILICHUEM:

a) IIpaBO IIOTEPIIEBIIIET0 TOCYHAPCTBA HA IIOJIYYECHHE PECTHTYLIHMH B HAType HE
MOMJIEXXUT OTrpaHUYEHUSIM, H3JI0XKEHHBIM B IoamyHKTax ¢) u d) craTthu 43;

b) MpaBoO IIOTEPIEBIIETO TOCYHAPCTBA HA MOJYYeHHE CATHUCHAKIINK HE ITOIJIEKUT
OrpaHMYEHUIO, IIPEIyCMOTPEHHOMY B IYHKTe 3 cTaThu 45.

KomMmmenTapun

1) KoHKpeTHBIE TIOCIENCTBUS IJII B3aMMOOTHOIIEHHN MEXIY TIOCYHapCTBOM- HAPYIIIUTEIEM U
IIOTEPIIEBIIMM TOCYJapCTBOM B KOHTEKCTE IIPECTYIIEHHM OOJBIIEN YacThiO0 ameKBAaTHO H3JI0KEHBLI B
cTaThsx 41-45, Kacamoluxcsi Bo3MelleHUs. Pa3yMeercs, NpUMEHEHHWE DTUX CTaTEed K CaMbIM
Cephbe3HBIM HAPYIIEHUSIM MEXIYHAPOTHOIO IpaBa, KAaKOBBIMU SBISTIOTCS IIPECTYILIEHUS, OYIET
BJIeYh 3a COOOHM Cephe3HbIe ITOCHEICTBUS.  IIPOCTO MMEETCS B BHAY, YTO (OPMYIMPOBKA

craren 41-45 OoOJBIIIEN YAaCTBIO aIeKBATHO OTPaykKaeT PEakIMI0 Ha CaMble CEPHE3HBIE - PaBHO

KakK W MeHee Cephe3Hble - HapYIIEeHHS MeXIYHAapOIHOTO IIpaBa.

2) OnHako B JIBYX OTHOIIEHHMSX OrpaHWMYEHMs, HajaraeMble Ha BO3MeIlleHHEe B CTaThsax 41-45,
MPENCTABISIOTCS HEYMECTHBIMUA B CIydae MeEXIYHAPOIHBIX IPECTYIUIEHUN U TPEOYIOTCS H3BECTHBIE
KOppeKkTUBBL.  Takume KOPPEeKTHBBI KacaloTcs ctaThu 43 ( pecTuTyumsi B Hatype) u craThu 45

( catucdakiys).

3) B OTHOIIEHMH pPECTHTYLMH B HATYpE CYIIECTBYIOT TOJBKO JBa OrPAaHMYEHMS Ha IIPaBO
IIOTEPIEBIIIEr0 TOCYNAPCTBA IIONIH30BATHCS STHM CPEICTBOM. VIMEIOTCS B BHMAY OrpaHHYEHHS B
mognyHkTax €) u d) mymkra 1 cratem 43, KOTOphle, IO yOexmeHuio Komwuccuu, HeE IOJKHBI
MIPUMEHSITECS B cllydae " IpecTyIIeHus . IlepBoe w3 HUX, B TOAIYHKTE C), OOBIYHO
OrPAaHWYMBAET IPABO HA PECTUTYLMIO, €CIIM TIOCYIapCTBO- HAPYIINTEIh MOXKET
MPOJIEMOHCTPUPOBATh, UTO MPEIOCTABIECHUE PECTUTYHHH (B OTIMYME OT IPETOCTABIEHUS
KOMITEHCAIIMN) Hajarajgo Obl Ha HEro, Ha TOCYIapCTBO- HAPYIIUTENS, Opems,
HEIPOIOPIMOHAIBHOE BBITOE, KOTOPYIO IIPUHECET IIOTEPIEBIIEMY IOCYZAPCTBY IIOJIYYEHHE
pecturyumu. Komuccumst yOexkmeHa, UYTO 3TO OrpaHMYEHHE HEOOXOIWMO CHSTH B Clydae
IIPECTYIIeHUS..  PecTUTyIHed IO CYTH SIBISETCS BOCCTAHOBJIEHHE CHUTYal[dd, KOTOpas
CYILIIECTBOBAJIA IO IIPOTHBOIPABHOrO JesHus, u Kommuccusl yOexXIeHa, 4YTO IOCyIapCTBO-
HADYILINTEIh HUKOTHA HE IOJKHO HMETh BO3MOXKHOCTH OCTABUThH ce0e ILIONBI CBOErO IIPECTYILIEHHS
WIIM W3BJIEKATh BBITONY W3 IIPABOHADYIIEHHUS, SIBISIOIIETOCS IPECTYILIEHHEM, KAaKUM OBl
0OlIe3HEHHBIM UM OOPEMEHUTEIBHBIM HHU SBJISIIOCH ObI BOCCTAHOBIIEHHE.

4) Komuccus xorena ObI IODOJYEPKHYTH, UYTO, YCTpaHAsd STO OI'PAaHMYCHHUE, OHA HE YCTPAHACT

" IpOIIOPIIMOHANLHOCTE", KOTOpas, KaK OOIas KOHIENIWS, IPOHU3LIBAET BCIO cdepy IIpaBOBOU
zamuTel. [lo MHenmio Kommuccnu, BOCCTaHOBJIECHHE II€PBOHAYATILHOM CHUTYAaIlMH €IBa JIM MOKHO
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Ha3BaTh " HEMPOMOPIIMOHAIBHEIM" B OOJBIIMHCTBE CIIy4aeB, M OHO HHMKOIIA HE MOJIKHO OBITH
TaKOBBIM B CJIydYae NPECTYINIEHUH.

5) Bropoe orpanuvenue B moamyHkTe d) cTaThu 43 UCKIIOYAET PECTUTYIMIO, €CIM OHa

" CTaBUT IIOJ CEPHE3HYIO YIPO3y MOJIUTHYECKYIO HE3aBHMCHMOCTbh MM DKOHOMHYECKYIO CTaOUIBLHOCTE'
rocymapcrTBa- HapymmuTelass. Komuccnss He CUMTAET, YTO 9TO OyIeT yOeIWTEIbHBIM OCHOBAHHEM
IS OTKa3a B PECTUTYIIMM, KOTIAa OT TOCyIapCTBa- HAPYIIIUTENS TpPeOyeTcsT OTKa3aThCsd OT
pPe3yIbTATOB IPECTYILIEHUS.

6) Yto KacaeTcs caTUChaKIIMKA, TO IE€Nb IIYHKTAa 3 CTaThbd 45 COCTOMT B TOM, UYTOOBI
WCKJIIOYUTh TaKue TpeOOBaHUS CaTHC(AKIMH, KOTOpPble MOIYT " YIIEMHUTh JOCTOMHCTBO"
rocymapcTBa- Hapymmurelass. KoMmuccust MCKIOUMIa Obl 9TO OrpaHMYEHHE IPHUMEHHUTEIBHO K
caTUChaKIIMK B CBSA3U C IIPECTYIUIEHMEM MOIIPOCTY HOTOMY, UTO, CcOBepllas " mpecTymiaeHue",
TOCyIapCTBO- HAPYIIHNTENh CaMO YHHXKAaeT CBOe JOCTOMHCTBO. OmHako Kommccms oTMedaer, dYTO
OTpaHWYEHWe, CojiepKaleecs B MyHKTe 2 C), CIEIOBaJO0 OBl COXPAaHUTh, C TEM UYTOObI
TpeOOBaHUE BO3MEIIEHUS yIIepOa OCTAaBAIOCh COM3MEDHMBIM C TSIXKECTBIO " IIPECTYIUIEHHUS .

7 Komuccusi He BHUIUT HEOOXOTMMOCTH WM3MEHSTh WJIM KBalu(UIIMPOBATh OPYrHe IIPaBOBHIE
IOCIENCTBYS WIM CPEICTBA IPABOBOM 3almUThl.  OOS3aTENBCTBO IIPEKPAIEHUS ITOIXKHO
TIPUMEHSTHCS B DABHOM CTEIIEHW K JCIMKTAM W IIPECTYIUICHUSM. DTO OTHOCHUTCS TaKXe K
00513aTeILCTBY 00ECIeunBaTh IIOJHOE BO3MellleHWe. KoMuccus TakKe HE COMHEBAETCS B TOM,
YTO IIpaBO IOTEPIEBIIEIO TOCYyTapcTBa Ha KOMIICHCAIIMIO HE TOJIKHO 3aTparvBaThCs. B »ToM
cBsa3u crathu 41, 42 wu 44, 1o- BUTUMOMY, He TPeOYIOT HM3MEHEHHI.

8) Komuccus 3amaercss BOIPOCOM, MEeHMCTBUTEIBLHO I KOHIleNIMs " mTpadpHBIX YOBITKOB"
MOXKET TIPUMEHSTBECS B Ccllydae IpecTyIuieHus. Ilo MHEHHMI0O HEKOTOPEHIX UIIEHOB, B cTaThe 45 o
caTUChAaKIUKM YK€ IOIYyCKAeTCS TaKas BO3MOXKHOCThP B TOM CMEICIIE, YTO CATHUCHAKIIUSI MOKET
BKIIIOYATh " B CIy4yasiX I'pyOOro HAapyIIEHWs IIpaB IIOTEPIIEBIIETO TOCYHAPCTBA YOBITKH,
OoTpaxkaloline Cephe3HOCTh TAaKOro HapyIIeHUs'. W HakoHel, mOpaBO Ha IIOJNIyYEHUE 3aBEPEHUN
VI TapaHTUM HEMOBTOPEHUS OTHOCHTCS KaK K JEIWKTaM, TaK W K IIPECTYIUIEHHSM.

Cratbst 53

O0s13aTEaBCTBA JUISI BCEX TOCYHAPCTB

MexxnyHapoaHOe TPECTYIIEHUEe, COBEPIIEHHOE TOCYHApCTBOM, BIIEUET 3a COOOM
00s13aTEILCTBO IJIs BCEX IPYTUX TOCYIAPCTB:

a) He IIpM3HABaTh B KauyeCTBe 3aKOHHOM CHUTYaIlMIO, CO3JABIIYIOCS B PpE3yIbTaTe
TaKOT'0 TIPECTYIICHHUSI,

b) HE OKAa3bIBaTh ITOMOIIbL WM CONEHUCTBHE TOCYIAPCTBY, COBEPIIMBIIEMY TaKO€e
MIpEeCTYIIEHNEe, B COXPAHEHUM CIIOKMBIIENCS B PE3YIbTATE DTOrO CHUTYAIlWH;

c) COTPYIHUYATL C JAPYTMMH TOCYIapCTBAMHU B BBITOJIHEHUM OO0S3aTEHCTB B
COOTBETCTBUHU C TMOMIYyHKTaMH a) u b); u
d) COTPYIHHMYATh C IPYIMMU TOCYIAPCTBAMHU B OCYIIECTBIEHHM MeED, HAIPABIEHHBIX

Ha JHUKBUJAIMIO IOCIEACTBUN TaKOTrO IPECTYILIICHU .
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KomMmMmenTapun

1) B cumy »TOTO TeKcTa 0OO0s3aTeNIbCTBA HAJAralOTCS Ha BCE TOCYIapCTBa, W CUYUTAETCS, UTO
y4acTHE BCEeX TOCYIApCTB OTpaskaeT WHTEPECHI BCeX TOCYIAapCTB B Jelle IpPenyIpexkaeHdus U
TpecevYeHuss MeXIyHapOIHbIX TPECTYIUIEHWM, KOTOpbIe, MO ompeneieHU0 ( coepxKaleMycs: B
crathe 19)),  yIIEMISIOT " XKU3HEHHO BaXXKHbIE WHTEPECHI MEKIYHAPOIHOIO COOOIIeCTBA".

2) OO0s13aTenbCTBA SIBISIIOTCS KaK HETaTHBHBIMM, TaK M IO3WTUBHBIMH. B IEPBYIO KaTEropHUIO
BXOISIT 00$3aTeIbCTBA HEIPH3HAHUS M O00S3aTEIbCTBA BO3MEPIKUBATHCI OT OKA3aHUS ITOMOIIU
rOCYIapCTBY- HAPYIIUTENO.  OHM COIepKaTcsd B IyHKTax a) u b). OHH OTpaxkarT yKe
YCTAHOBMBIIYIOCS IIPAKTUKY. TpeOoBaHMe HENPU3HAHMAS MOXKHO, B YAaCTHOCTH, HAWTH B
pesomonusax CoBera Beszomacuoctn mo Pomesun (Hampumep, pesomonus 216 (1965)) U 1O
Kygenty (mampumep, pesomorus 661 (1990)). O06s13aTeILCTBO HE OKAa3BIBATh IIOMOIIIM
rOCyIapCTBY- HAPYIINTENO HAIILIO CBOE OTpaxkeHme B pesomionusax CoseTa BeszomacHocTH MO
IOxHont Adpuke (wHampumep, pesomonum 301 (1971), 418 (1977) u 569 (1985)), a
TaKKe O IOPTYraJlbCKUX KOJOHUAILHBIX TeppuTopusax (Hampumep, pesomonust 218 (1965)).
IToMoIIlb TOCYIApCTBY, COBEPIIAIOIIEMY IIPECTYILIEHHE, caMa II0 ce0e SBJISIach Obl
[IPOTUBOIIPABHBEIM [ESHMEM, a IIOCEMY OHA 3alpelaeTcs.

3) Bo BTOpyI0 KaTEeropuio BXONIST IIO3UTHBHBIE 00S3aTEIbCTBA COTPYIHHUYATH C IPYTHMHU
roCcyJapCcTBaMH TPHU OCYIIECTBIECHUHM CBOWX OOSI3aTENIbCTB MO TONIYHKTaM &) W b) u B
OTHOIIIEHUH JIIOOBIX MEpP, KOTOpPbIE OHM MOIYT IPHHSITH IJISI YCTPAHEHMS IIOCIENCTBUM
MpeCcTyIICHUSI. Bce 5TH 00s3aTeNbCTBA OCHOBBIBAIOTCS HA TE3MCE MEXIYHAPOTHOM COIMIAPHOCTH
mepel JUIOM MEXKIYHAPOMHOTO IIpecTymuieHus. OHM BBITEKAIOT W3 IPHU3HAHUS TOTO, YTO
KOJIJIEKTUBHBIA OTIOD CO CTOPOHBI BCEX TOCYIApCTB SIBISETCS HEOOXOTMMEBIM IJIsS IIPOTHBOIECHCTBUS
MOCIENCTBUSIM MEXIYHAPOTHOIO TpecTymaeHus. Ha mpakTmKe TakoW KOJJIEKTHUBHBIA OTIIOD,
BEPOSITHO, OYIeT KOOPIUHMPOBATHCS KOMIETEHTHBIMH opraHaMu Opranumsannu OObeIMHEHHBIX
Hamwmit - Kak B ciydyae BBIMIEYIIOMSHYTOM pPE3OJIONMHU. B 3amady HACTOSIIErO HPOEKTa CTaTen
He BXONHUT periJaMeHTalus o0beMa HIM OCYIIECTBICHUS KOHCTUTYIMOHHBIX IIOJHOMOYHI U
GYHKIMNA OpPraHOB, CO3TAHHBIX HAa OCHOBAaHWM YCTaBa, Ja ®TO M HEBO3MOXHO B cmiry cTtathbu 103
YcraBa. OpgHakKO, NOMHMO JTIO0ONM KOJUIEKTUBHOM pEaKIMM TOCYIapCTB 4Yepe3 OpraHM30BaHHOE
MEXIYHApOIHOE COOOIIECTBO, IO MHeHMIO KoMHCCHH, OIpemeicHHas MWHUMAalIbHAs Peaknus Ha
MpecTyIICHHEe HeOOXOmMMa CO CTOPOHBI BceX rocymapctB. CraThs 53 cdopMylmpoBaHa TaKUM
00pa3oM, 4YTOOBI BBIPA3WTh STO MMHHMAJILHOE TPEOOBAaHME, a TAaKKe YKPENUTh W IOIIEPKATh
I00bIe 0oJiee TalleKO HAYIIUE MEPhI, KOTOPbIE MOTYT OBITH IIPHUHSTHI TOCYZAPCTBAMHU dYepe3
MeXXIYHApOTHBIE OpPraHWM3alM B OTBET Ha IIPECTYILIEHHE.

I'IABA IV
ITPABOITIPEEMCTBO T'OCYIOAPCTB MW EI'O IIOCJIIENCTBUA IJISA

TPASKITAHCTBA ®U3WYECKUX JIMI U TOCYOJAPCTBEHHOU
IIPUHAIJIE2KHOCTU OPUINYECKUX JINI]

A. Bseepnenue

67. Ha cBoet copok msgroum ceccurm B 1993 rogy Kommccusi mocTaHOBMIIA BKJIIOYHUTH B CBOIO
MIOBECTKY IHS TeMy, o3ariaBieHHYI0 " IIpaBompeeMcTBO TOCYIapCTB M €r0 IIOCIENCTBHS IJIsI
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rpaxxgaHcTBa (U3MYECKUX JUI[ M TOCYTAPCTBEHHON IIPUHAIIECKHOCTA IOPUINIECKUAX

mar' 261 /. T'enepansHas AccaMmOies omoOpmia perrenne KoMmuccnum B IIYHKTE 7

pesomoniuu 48/31 ot 9 gmexkabpsa 1993 roma mpu TOM IMMOHMMAaHUM, 4YTO OKOHYAaTedbHas ¢dopma,
B KOTOPOH OyHET BECTHCh paboTa IO HAHHBIM TeMaM, OyIeT OIpelIelieHa IIOCIE IIPEICTaBIEHUS
I'emepanbpuoit AccaMOiiee TpeIBapUTEILHOTO HccliemoBaHus. Ha cBoell COpOK IIIECTOM CECCHM B
1994 romy Kommuccus HasHaumia I- Ha BamaBa Mukyaky ChnenuaiabHBIM JOKIATYMKOM IO JTAHHOM
Teme 262/. B myukre 6 cBoenn pesomrormu 49/51 ot 9 mexkabps 1994 roma I'eHepanbHas
Accam0iest omoOpmiia HamepeHre KoMMCCHMH TPHUCTYIHMTL K paboTe Hajg JAHHOM TEMOM, OIISITh K€
IIpH TOM IIOHMMAaHWM, UTO OKOHYaTedbHas ¢dhopma, B KOTOPOH OYyIeT BECTHCH HaHHas padoTa,
OyzeT oIpelelleHa IOCIE IpeicTaBieHus Accambjee IIPEeIBapHUTENHHOTO HCCIETOBAHMS.

68. Ha cBoen copok cempMoil ceccum Kommccust paccmorpesna HepBbii mokian CIenualbHOro
nmokmaguuka (A/CN.4/467). ITocie paccmoTpeHms sToro mokiama Komuccusa yupemuiaa PaGouyio
TPYIIy II0 JaHHOM TeMe, KOTOPOM OBLIO IIOPYYEHO OIIPENEIWTHh BOIIPOCHI, BO3HUKAIOIIWE B CBSI3U
C YKa3aHHOW TeMOH, KIACCU(MHUIUPOBATL BOIPOCHI, KOTOpPLIE TECHO C HEW CBSI3aHBI,
COpPUEHTHPOBATE KOMHUCCHIO B OTHOIIEHMH TOrO, KaKW€ BOIIPOCHI MOXKHO OBIIO OBI PacCMOTPETEH C
HaMOOIBIIIEN MOJL30M C YYETOM IIOTpEOHOCTEW IHS, MU IIpeacTaBuTh Komuccuu IuIaH

nevicTeum 263/. PaGouast rpymma mpexpcraBmiia KoMuccuy IOKIIAm, CONEPKAIIMI DS
IIpeIBapUTEIbHBIX BBIBOJOB OTHOCHUTEILHO ITOCIEICTBUI IIPABOIIPEEMCTBA TOCYHAPCTB JIJIS
rpaxmaHcTBa Gu3MYecKux Jul 264/. IIo pexkomenmanuu CHENHATHLHOIO IOKJIaTYNKa

Komuccus mocTtaHoBHMIa BHOBL CO3BaTh PaOouyio Tpymmy Ha COPOK BOCBMOM CECCHM IS
3aBEPIIEHNUST €€ 3aJad¥, YTO IT0O3BOJHUT €l BBIOJIHUATHL IIPOCHOY, COJEPKAIIYIOCS B IIYHKTE 6
pesomontmu 49/51  TenepanbHOM Accam6Gien 265/.

B. PaccMoTpeHMe TeMbl Ha JAHHOW CECCHU

1. Paccmorpenue Broporo nokaana CrenualbHOro JIOKJIagurKa

69. Ha HpIHemHeN ceccMd Ha paccMoTpeHmr Komuccnyu Haxomguiicss BTOPOM JOKIIAN
CrenmanpHoro moknamunka (A/CN.4/474  wu Corr.l), KOTOPBIM OHA pPAacCMOTpElla Ha CBOUX
2435- M u 2451- M 3acemaHmusX, cocTosBIIuXca 4 wmioHs u 2 wmroast 1996 roma.

70. CroemmanbHBIA MOKJIATYMK OTMETHJ, UTO IIedh OOKJIama 3aKII0YaeTcs B TOM, YTOOBI
MIPEeTOCTABUTh BO3MOXKHOCTh KOMHMCCHH 3aBEPIINTh IPEIBAPUTENLHOE WCCIEHOBAHNE MO TaHHOM
TeMe M TeM CaMbIM BBIIOJHHUTL IIpochkOy I'eHepamdpHOM AccamOier. DTOT TOKJIam, B YaCTHOCTH,
HaIpaBlIeH Ha OOJErdYeHWe 3amadu, CTOSINed Iepe] Pa0odel TIpyImow II0 JaHHOM TeMe, B XOHIe

261/ Odunmanpaele oTyeThl ['eHepadabHOM AccaMOjer, COpPOK BOCHBMAasl CECcCHs,
Homonuenme N 10 (A/48/10), nyHkT 440.

262/ Tam ke, copok neBstas ceccusi, Jomomaenue N 10, (A/49/10), myHKT 383.

263/ Tam xe, natugecsitas ceccus, Jlomomuenme N 10, (A/50/10), nyHrT 147.
CocraB PaGouent rpymmsl ¢cM. B IIYHKTE 8 BBIIIE.

264/ Tam Xe, TIPHUIOXKEHHUE.

265/ Tam Ke, nOyHKT 229.
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IIpeIBapUTEIHHOIO PACCMOTPEHUST Ha HBIHEIIHEH CECCHU BOIIPOCOB, KAacCaIOIIMXCS HAIIMOHAILHOCTH
IOPUINYECKUX JIAI, BO3MOXKHOCTEHR IS BbIOOpa, HMEIOIIUXCS B pacmopskeHnyn Kommccuu, Korma
OHAa TIPHUCTYIUT K M3YYEHUIO TAHHOM TEeMBI IO CYIIIECTBY, ¥ BO3MOKHOIO pPACIMCAHUSI pPabOTEHI.

71. CroemualbHBIA TOKJIATYHK CUEN II€I€COO0PAa3HBIM OCBETHUThH CaMble pAa3lINYHBIE BHIIBI
TOCyJapCTBEHHOM MpaKTHKHM, HauymHas oT XIX cToleTwmss OO0 HeTaBHETO IIPOIIIOTO, BO BCEX
pernoHax MHpa ¥ OTHOCHUTEILHO pPAa3JIWYHBIX THIIOB TEPPUTOPHUAILHBIX M3MeHeHwit. OH
BO3JEPKAJCSI OT IPOBEIEHMS aHaIM3a TAaKOW INPAKTHUKM, IIojIiarasi, dYTro 3Ta paboTa SIBUTCS
COCTAaBHOM 4YacCTBIO MCCIENOBAHUS IIO CYIIECTBY, KOTOpOe OymeT IpoBOAuUTh KoMHCCHUS B CiIydae
IOCTYIUIEHHAST COOTBETCTBYIOIIIEN IIPOCHOBI CO CTOPOHBI I'eHepaiaprHON AccaMOIlew.

72. Joknam pasugeneH Ha BBemeHune (rmaBa |) u Tpu ocHOBHBIe pasmena. ImaBa |l Kacaercs
rpakIaHCcTBa (GU3MYECKUX JUI, ¥M B HEW MPeNIpUHSTA IIONBITKA OOOOIIMUTHL PEe3yIbTAThI ViKe
MIPOJEIAHHON paboThl IO JAHHOMY AacIeKTy B®TOH TEMbI, KIacCUGHUIMPOBATh IIPOOIEMBI B paMKax
ITAPOKUX KAaTEeropui M TPENJIOKUTh MaTepual, KOoTopbli Kommuccuss Moriia Obl IIpOaHaIHU3HUPOBATH
Ha Oojee mo3mHen cramgwu.  CIenualbHBIN JOKJIASYMK IIOTYEPKHYJ BayKHOE 3HAUYEHHE,
OpUIaBa€MOe€ UM MHEHHUSM, BbIpaxkeHHbIM B IllecToM KoMHTETe IO KaXKIOW U3 CIENYIOIIUX
KOHKDETHBIX IIPOOJIEM, OOCYKIaeMBIX B OTOM IJIaBe.  00sS3aTEILCTBO BCTYIIATH B IIEPETOBOPHI ISk
YperyJaupoBaHus IO ITOTOBOPEHHOCTH IIPOOJEM TpaxkJaHCTBA, BO3HUKAIOIIMX B pe3yIbTaTe
IIpaBOIPEEMCTBA TOCYIApCTB,  MPEHOCTAaBIEHUE Tpa’kJaHCTBA TOCYIapCcTBa- IPEEMHUKA;  BBIXONI W3
rpaxkxJaHCTBa TOCYIapCTBa- IPEIIIECTBEHHUKA WJIM €ro yTpaTa, IIpaBoO BbIOOpa;,  KPHUTEPHH,
HCITONb3YeMBIE IJIST OIpPENEelIeHNsT COOTBETCTBYIOIIMX KATETOPHUM JIHI Ha IPEeaMET IIPeTOCTaBIIEHUS
WIN JUIIEHUS TpakmaHcTBa, JuUO0 IpU3HAHUS IIpaBa BbIOOpa;  HEJONyIIeHWE IUCKPUMUHAIINU,
M TOCIEACTBUS HECOOIIOAEHUS TOCyIapCTBAMM HPUHIINIIOB, IPHUMEHUMBIX K IHINEHHUIO W
MIPegOCTaBICHUIO TpaXkJIaHCTBA.

73. CrHenualbHBI TOKJIATYUK BBIPA3MJI MHEHHME O TOM, YTO B OTHOIIEHUU IIPOOJIEMEI
rpaxpaHcTBa (GpU3WYECKUX JHWI, MOXHO B IEJIOM CHelaTh BBIBOJ, O TOM, UTO €ro MepBBIN JOKIAJ,
IpeaBapUTEIbHBIA HoKIam Pabouelr rpymmbl M oOcyxXmeHuss B pamkax Komuccum u Illectoro
KOMHUTETA IIPENCTABISIIOT COOOM BCEe HEOOXOMUMBIE BJIEMEHTHI IJIS 3aBEpIINeHHUS IIPeIBapUTEIBHOIO
HUCCIIEIOBAHUS BTOTO acleKkTa JaHHOW TEMBbI.

74. DrTOro ImokKa HeIb3s CKa3aThb O OPYrOM AacIleKTe, T. €. O HAIlMOHAIBHOCTH IOPHINYECKUX
JIMI, KOTOPBIA ObLT paccMoTpeH B rimaBe Il u Koropomy PaGodel rpymme cieiyeT yoeiauTh
OCHOBHOE BHHMAaHHE Ha HBIHeITHel ceccuu.  CrenuaabHBIA MOKJIATUYUK IIOMBITAIICS O003HAYMTDH
chepy oxBaTa M OCOOEHHOCTM STOrO BOIPOCA M YKa3aTh CBSI3aHHBIE C HMM MHOIOYKCIIEHHBIE
cepbe3Hble TPYIHOCTH, BKIIOYas pa3ddyvHble (GOPMBI CYIIECTBOBAHMS IOpuanvecKux jaur. OH
OTMETHJI, UTO, B OTJUYME OT MPaBOIPEEMCTBA TOCYIAPCTB, IIpoOIeMa HAIMOHAILHOCTHU
IOPUIUYECKUX JINI BO3HUKAET B OCHOBHOM B CIIyYasiX KOJUIM3WH 3aKOHOB, B CBSI3H C
3aKOHOJATEILCTBOM 00 HMHOCTPAHIIAX M JUINNIOMATHYECKOW 3alllATe, a TAaKKe B CBSI3HM C BOIIPOCOM
00 OTBETCTBEHHOCTH TOCYIApCTB.

75. CroemualbHBIA TOKJIATYUK OTMETHI, YTO IO BOIPOCY O TOM, CIIeAyeT IM Ha HBIHEIIHEM
ATare IMPOBOIUTH OoOJiee YIIIyOJNEHHOE DPAacCMOTPEHHE DTOrO acllekTa, B paMkax Komuccuu u
Illecroro KoMHTEeTa MHEHHS pa3gelniInch. Ha mporuion ceccmu KoMHCCHME OH caM BBICKA3ajcs
3a TO, YTOOBI OTJIOXKHUTH HAa MAHHOM 9DTalleé PACCMOTPEHHE DTOTO BOIPOCA M COCPETOTOYUTH
BHUMAHNE Ha BOIIPOCE TIPaXkKJaHCTBA (GU3MYECKUX IIMI[, OJHAKO, IIOCKOJBKY Komuccusi 3ampocuia
IOTIOTHUTENBHYI0 WHGOPMALWIO IJIS IPOBEIEHUS OOCYXKIEHUS, OH OBLI BBIHYXKIEH YYECTh €€
IIPOCKOY.
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76. B rmase IV, comepskainell peKOMEHIAIIMK OTHOCHUTEILHO OVAYIIEH padOThl IO TaHHOM
TeMme, CIenWambHBIA JOKJIAIYAK BHOBH TPEIJIOXKHWI Da30OUTh DTy TeMy Ha JBE YacTH, IIPH DTOM
CHavaja COCPeJOTOYNTh BHUMAHHE Ha BOIPOCE O IpakgaHCTBe dusmyeckux jamil. OH TakKe
pexkomeHmoBall Komuccum OCTaBHThL BOIIPOC O IIpaBUIle, KacalolleMcs HENpPePLIBHOCTU
TPaskKIaHCTBA, JIJIS JAILHEWUIIIETO PACCMOTPEHHS B paMKaX TEMbI AUIIJIOMATHYECKOW B3aIllMTHI, €CIIU
oHa OymeT BKIIOYeHa B IoBeCcTKy nHS Komwmccmm. YTo Kacaercss METOHOB paOOTHI, TO
CroenyalbHOMY MOKIATYUKy HeYero M00aBUThH K TOMY, YTO HM Vy3Ke OBLIO CKAa3aHO B IIEPBOM
IOKIIaJie B OTHOINEHWU IIpHUMEHEHHUs IOAXOIa, IIPeIyCMaTPUBAIOIIET0 KaK KOIWGUKAIHMIO, TaK U
MIPOrPECCUBHOE DPa3BUTHE MEKIYHAPOIHOI'O IIpaBa, MCIOIbB3YyEMON TEPMUHOJIOTHH, KaTEeTOPUH
IIPaBOIPEEMCTBA TOCYJAapCTB M cdephl OXBaTa TAHHOM IpoOjeMbl. Pabouas rpymma Moria Obl
BHOBb PAaCCMOTPETh DTH BJIIEMEHTHI M IPEICTABUTH COOTBETCTBYIOIIME IIPEIJIOXKEHUS HA INIEHAPHOM
3aceJaHuM.

77. Yro xacaercs ¢GhOPMBI, KOTOPYIO MOINIM ObI IPUHSATH PE3YIbTATHI IPOIEIAHHON pPaGOTHI, TO
CrenuagbHBIM MOKIATYMK OTMETHJI, YTO OH IIpeaIodYel] Obl pa3paboTKy HeKiapanuy IeHepalbHOM
AccamOen, COmepsKalllell CTaTbh ¢ KoMMeHTapusMu. Ecnmu KoMucCHS COTIACHUTCS ¢ DTHM
IIOAXOMOM, OHA MOTJa Obl 3aBepIINTh IEPBOE YTEHHE BCEX CTATE W KOMMEHTAPDHEB B XOJIE
CIIEIYIOIIEN CECCHM, TIPM ®TOM [JAaHHBIA BapHaHT MOKHO OBLIO OBI TaKKe OOGCYIHWTH B paMKax
PabGouelt TpymIIbL

2. PaccmoTpenue Tembl Paboueln rpynmon

78. Ha 2451- m um 2459- m 3acemaHusgx, cocrosBHIMXCSI 2 u 12 wmronst 1996 roma,
IIpencenatens Pabouern rpymmel m CrienuadbHBIA JOKJIATYUK II0 DTOM TeMe IPEICTaBHII
IUIEHaPHOMY 3aceJaHWI0O YCTHBIN MOKIad O paboTe, MpomelanHon I'pynmol B Xome HBIHEITHEN
CeCcCHUM.

79. Pabouas rpymnma mpoBella ISTh 3acelaHUM B Iepuon ¢ 4 wuioHd 1mo 2 umionrst 1996 roxa,
P DTOM OHA COCPEJNOTOYMIIA CBOE€ BHMMAHHE Ha CIENYIOIINX BOIIPOCax. Ha HIpobieMe
HAIMOHAIBHOCTH IOPHUIMYECKHUX JHI[; (opMe, B KOTOPOHM JOJKHA OCYIIECTBISTHECS pabora II0
5TON TeMe, M Tpaduke padoTel. I'pymma TaksKe MPUCTYHHIAa K IIPOBENEHUIO Oojiee YIIIyOJIEHHOIO
aHaM3a IO BOIPOCY O TIPaXTaHCTBE (QU3MYECKHUX JIMI[ B CHUTYalWsIX, CBSI3aHHBIX C
IIPaBOIIPEEMCTBOM TOCYIAPCTB.

80. Pabouas rpymnma pexoMmeHmoBada Komwuccun, dUTOOBI BOIPOC O TPasKmaHCTBE (PU3UUYECKUX JIHIL
OBLI OTHEJEH OT BOIPOCA O HAIMOHAIBHOCTH IOPHUIWYECKHAX JIHI[, IIOCKOJBKY B CBSI3M C STHMU
BOIIPOCAMHM BO3HHKAIOT IIPOOJIEMBI BeChbMa HHOTO TOpSHKa. ECIM IepBBIA acleKT HAHHOM TeMBI
CBSI3aH C OCHOBHBIM IIPABOM 4YeJOBEKa Ha TIPaXJaHCTBO, T. €. C 00S3aTeILCTBAMU TOCYIapCTB,
HCXONSIIIUMHU W3 O0S3aHHOCTH COONIOJATh MaHHOE IpPaBO, TO BTOPOM AaCIEKT CBS3aH C BOIPOCAMHU,
KOTOpBIE OTHOCSATCS B OCHOBHOM K B®KOHOMMYECKMM AaCIEKTaM W CKOHIIEHTPHPOBAHLI, TJIaBHBIM
0o0pa3oM, Ha IIpaBe CO3IaHUS KOPIIOpaIlMil, KOTOPOE€ MOXKET CTaTh IIPEIMETOM IIPETECH3UH
KOpIIOpallMH, IeNCTBYIOIEN Ha TEPPUTOPHH TOCYIAPCTBA, BOBIEUEHHOTO B IIPOIENYDPY
OIIpelelleHnsT IpaBolpeeMcTBa. Kpome Toro, 1o MHeHHI0O Pabouer Tpymmbl, HET HEOOXOIMMOCTH
paccMaTpUBATh OTH JBa AacIleKTa IIPOOJEMBI C OJHOM W TOM K€ CTEIEHBIO CPOYHOCTH.

81. Pabouas rpymma pelImiaa, 4YTO BOIPOC O TIPaXKIaHCTBE (DUMUYECKUX JIHI[ JOJKEH OBIThH
pPaccCMOTpeH B CPOYHOM MOPSIIKE M UYTO, KPOME TOTO, HTOrM pabOThI IO DTOM TeMe HOJKHBI
OBITE 0bOPMIIEHBI B BHMIE HE HMEIOIIEr0 O0S3aTeIbHON IOPHUINYECKON CHILI JOKYMEHTa,
BKJIIOYAIOIIETO COOTBETCTBYIOIIME CTATh M KOMMeHTapuu. UTo KacaeTcs MEPBOrO UTEHMS DTUX

- 170 -



cTaTel, TO €ro MOXKHO OBIIO OBl 3aBEpPIINTL B XOJE COPOK MIEBITOM WM, IO KpadHed Mepe,
MATUIECATON ceccuu Komuccwu.

82. Ilo 3aBepmreHmm paGoThl Han Temon " I'paxkmanHcTBo dusmueckux aui Komwuccust, HCXoms
M3 3aMeUaHMH TOCYymTapCTB, MOTJIa Obl IIPUHSTH pEIIeHHE OTHOCUTEIHHO HEOOXOTUMOCTHU
PacCMOTpPEHHST BOIpPOCa O BO3JIEHCTBUM HOPM IIPaBOIIPEEMCTBA TOCYIapCTB Ha TI'PasKIaHCTBO
IOPUAUYECKHUX JIHII.

83. Pabouas rpymma palee peKoMeHmoBanma Komuccnu NPOBECTH HCCIENOBaHME IO BOIPOCAM
CyIllecTBa II0 TeMe, oO3ariaBlieHHOM " I'paskIaHCTBO B CBI3M C IIPaBOIIPEEMCTBOM TOCYIapCTB'.

84. UYro KacaeTcs BOIpOca O I'PaKIAaHCTBE (QU3MUYECKHUX JHI[ B CHUTYaIUsX IIPaBOIIPEEMCTBA
rocymapcts, PabOouasi Tpymma CKOHIIEHTpHpOBajla CBO€ BHHMAaHHE Ha BOIIPOCE O CTPYKTYpe
BO3MOKHOI'O0 OYIYIIIETO TOKYMEHTA II0 STOM TEME M Ha OCHOBHBIX IIPUHIMIIAX, KOTODBIE IOJIKHBI
OBITH IOJIOXKEHBI B €r0 OCHOBY, M COCPEIOTOYMIACh B XOJE€ OHMCKYCCHHM Ha OOCYKIEHHU DPabodero
MOKYMEHTA, TOATOTOBJIECHHOIO IJIsI ®TOM Ienu ee IlpemcemareneM.

85. Kak 0ObUIO TPEXyCMOTPEHO, OYIYIIUHA JOKYMEHT OYIET COCTOSTh W3 IBYX YacTed:  dYacTh |
OymeT BKJIIOYATHL OOIIME IPWHIIMIILI, KacaloIMecs BOIIPOCOB TIPakJaHCTBA B JIOOBIX CHUTYaIHIX,
CBSI3aHHBIX C IIPaBOIIPEEMCTBOM TOCYHApcTB; dYacTh |l Oymer comep:kaTh HOPMEI,
OPHUEHTUPOBAHHBIE Ha KOHKPETHBIE CUTYAI[dM, BO3HHUKAIOIIME B CBS3M C IIPABOIPEEMCTBOM
roCyIapCTB.

86. B wactm | OymyT comepsKaThbCsd HECKOIBKO OCHOBHBIX IPHUHIIMIIOB, KOTOPEIE HOJKHEI
coOIIomaThCs " 3aMHTEPECOBAHHBIMHU TOCYHapCcTBaMu"', T.e. TOCYZApCTBAMH, VYACTBYIOIIMMHU B
mponenypax IIpaBOIPEEMCTBA, a HWMEHHO. TOCYIJapCTBaMHU- MIPENIIIeCTBEHHUKAMI W TOCYIapCTBAMU-
IIpaBOIPEEMHUKAMI WM B 3aBHCHMOCTH OT COOTBETCTBYIOILIETO ClIydasl TOCyIapCTBaMMU-
IIpaBONPEEMHUKAMMU;

a. MpaBO KaxXJOro WHOWBHIA, WMEIOIEro Ha MOMEHT IIPaBOIIPEEMCTBA T'OCYIAPCTB IIPaBO
Ha TPaXXTAHCTBO II0 KpaWHEN OJHOTO M3 COOTBETCTBYIOIIMX TI'OCYZApCTB;

b. COBMECTHOE 00s53aTEILCTBO COOTBETCTBYIOIIIMX TOCYIAapCTB B OTHOIIEHUM W30eKaHUS
TOro, 4YTOOBI JIMIIA, KOTOpLIE Ha OaTy IPaBOIIPEEMCTBA IOCYyIapCTBa HMENIM TI'PasKIaHCTBO
rocyIapcTBa- MPemIlleCTBEHHNKA U ITOCTOSHHOE MECTOXKUTEIBCTBO HA TEPPUTOPUM COOTBETCTBYIOIIETO
roCyJapcTBa, CTaHOBMIIKMCH B PE3YJIbTATE TAKOIO IIPABOIIPEEMCTBA JIMIAMU 0O€3 TI'PaxKIaHCTBA,

C. 00s13aTEILCTBO OIEPATHBHO IIPHHSTH HAIIMOHAILHOE 3aKOHOIATEIBCTBO IIO BOIIPOCY
rpaxXJaHCTBa ¥ APYTUM CBSI3aHHBIM C HHM BOIIpOCAM, BO3HUKAIOIIMM B CBSI3M C IIPaBOIPEEMCTBOM
roCymapcTB, M O00ecCIeYnTh WHGOPMHPOBAHME COOTBETCTBYIOIIMX JIMI[ B DPa3yMHBIE CPOKHM O
BO3JIEHCTBUM TAKOIO0 3aKOHOMATENILCTBA HA MX TPaXXTaHCTBO M O IIOCIEICTBUSIX BO3MOIKHOIO
OCYIIIECTBIEHNS WMHU BBIOOpa HA WX CTATYC,

d. 00513aTEILCTBO COOTBETCTBYIOIINX TOCYJApCTB 0e3 yIiepOa IS WX IIOJUTHKH II0
BOIIPOCAM MHOKECTBEHHOTO TpaskKJaHCTBA YUYUTHIBATL >KeJaHHE JWI[, KOTJa TaKue JIHUIa MMEIOT
pPaBHBIE OCHOBAHWS IIOJHOCTBIO WM YACTHYHO IIPETEHIOBATH HA IIPUOOPETEHHE TpaskIaHCTBA IBYX
WA HECKOIBKHUX TaKUX TOCYIapCTB;
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e. IPUHIAN HEIUCKPUMHUHAIIMKA B PyClle COOTBETCTBYIOIIMX BBIBOIOB, CHETaHHBIX Pabouein
TPYIIIION Ha NpembImyInen ceccuu 266/;

f. 3aIlpellleHrne IIPOM3BOJLHBIX PEIIEHUM B OTHOIIEHHUM IIPUOOPETEHMS W OT3hIBA
rpaxXJIaHCTBa ¥ OCYIIECTBIEHHS IIpaBa BBIOOPA;

g. 00513aTeILCTBO 10 OIEPATHBHOM BELIZAYE COOTBETCTBYIOIIMX (DOPMYISAPOB M
NIPENOCTABIECHUIO PEIIEHUM B IUCHMEHHOM BHIE C BO3MOXKXHOCTBIO MX aIMHUHHCTPATHBHOTO HIIH
CyIeOHOTO 00XKallOBAHUS,

h. 00s13aTE€ILCTBO II0 TNPUHSITHIO BCEX HEOOXOMMMBIX MeEp K OOECIEUYEeHHIO 3alllUThI
OCHOBHBIX TIpaB YellOBEKa M CBOOOX IIHI], OOBIYHO IIPOKMBAIOIIMX HA TEPPUTOPUU HIA HHBIM
00pa3oM TON IOPUCOMUKIIMEN TaKWX TOCYZAPCTB, B IIPOMEXYTOUYHBLIA IEPUO] C ATkl
IIPaBOIPEEMCTBA TOCYJAPCTB JO JAaThl PEIIEHHS BOIpoca 00 MX I'PaKIaHCTBE;

i. 00513aTEeILCTBO IO IIPENOCTABICHUIO Pa3yMHOTO CpOKa st COOIIOmeHus] TpeOOBaHUS O
IepeHoce MeCTa KUTEIbCTBA 3a Ipemeibl TEPPUTOPHUHM COOTBETCTBYIOIIErO TI'OCYIapCTBa IIOCIE
IOOPOBOJILHOTO OTKa3a OT TIPakJaHCTBA ®TOrO TOCYIapCTBa, €CIM TaKOe TPEOOBAHME CONEPIKHUTCS
B 3aKOHOJATEIbCTBE DTOr0 TOCYIAPCTBA;

j. 00513aTEILCTBO IO IOPUHATUIO BCEX PA3yMHBIX MEP K 00€ECIIEYEHUIO COBMECTHOTO
OPOKWBAHUS WIN BOCCOECTWHECHHS CEMEM, €eCIH IIPUMEHEHHWE WX BHYTPEHHErO 3aKOHOIATEIbCTBA
WIN JOTrOBOPHBIX TOJIOXKEeHUN OpensaTCTBOBAIIO OBI COXpaHCHUIO €OAMHCTBA TaKHUX ceMen;

k. 00513aTEILCTBO COOTBETCTBYIOIINX TOCYZAPCTB II0 IPOBEIEHUIO KOHCYIBTAIlUM W
TEPETOBOPOB JIJIsI YCTAHOBIEHUS TOr0, HE MPHUBENET JU IIPABOIPEEMCTBO TOCYIZAPCTB K
OTPHUIIATEIbHBIM IIOCIEIACTBUSM IJIs TPasKIaHCTBA OTHEIbHBIX JHI FUIM IJsI IPYTHUX
COOTBETCTBYIOIIIMX A4CIEKTOB MX CTaTryca M, €ClId Ja, - 10 IIOWCKY pEIIeHHHA BTHX IIPo0JIeM
IyTEM IIEPETOBOPOB;

l. mpaBa M OOA3aHHOCTH TOCYIAapCTB, IIOMMMO COOTBETCTBYIOIIMX IOCYIAapCTB, KOTHAa OHH
CTAIIKABAIOTCA CO CIy4YasiMU O€3rpakIaHCTBA B DPE3YJIbTATE HECOOIIONEHUS IOCIETHUMU IIOJOXKEHUN
OyIyIIIero WHCTPYMEHTA.

87. Ins obmerdeHus: IEPErOBOPOB MEXKIY COOTBETCTBYIOIIMMM rocymapcTsamu B YacTte |l Oymer
BKIIIOYEH DS APYTUX HIPUHIIMIIOB, IPEeIyCMaTPUBAIOIIMX Oojiee KOHKPETHBIE IIpaBHIIa B
OTHOIIIEHNN IIPeNOCTABIEHMS WIM OT3hIBA TPAKIAHCTBA MM IPEJOCTABICHUS IIpaBa BhIOOpa B
PasIMYHBIX CIIyYasix IIpaBoOIIpeeMcTBa rocymapctB. OHHM ObLIM OBl OCHOBAaHBI Ha BBIBONAX,
coellaHHBIX Pabouell Tpymmoll Ha TIPEeIbIAYIEeHd CECCHUU.

3. Pemrenue, npunstoe Kommuccuen

88. Ha 2459- m 3acemaumu 12 wurons 1996 roma Komuccus B COOTBETCTBHM C PEIICHUSIMH
PaGoueln rpymmbl IOCTAHOBMIA PEKOMEHIOBAaTh ['eHepanbHON AccaMOiee IPHHATH K CBEIEHUIO
3aBepIlleHre MPEeIBAPUTEILHOI0 MCCIAETOBAHMUS DTOM TEMbBI M IPOCHTh KOMHUCCHI0O HAYaTh

266/ Odunmanpaele oTyeThl ['eHepambHOM AccaMOIer, ISTHIECATAs CeCcCHs,
Homonuenme N 10 (A/50/10), MIPUTIOKEHMUE.
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OpeIMeTHOEe H3yYeHHEe TEMEI, O3arilaBieHHOW " I'paKmaHCTBO B CBSI3M C HPAaBOIIPEEMCTBOM
rocymapcTB’, IIp¥ TOM IIOHMMAaHHWH, YTO.

a. paccMOTpeHHe BOIPOCa O TPasKIaHCTBE (GDU3WMYECKHUX JIHIL OYIET OCYIIECTBISTHCS
OTHENIbHO OT PACCMOTPEHUST BOIpPOCAa O HAIMOHAILHOCTH IOPMIHUYECKUX IJIMII U UYTO IIEPBOMY
BOIIPOCY OYIET OTHAHO IIPENIIOYTEHUE;

b. IJIS HACTOSIIIUX IIeJed - W He IPeNoNpeneiss OKOHYATEIbHOE pEIleHHe, - HUTOT
paboTBI IO BOIIPOCY O TpaKmAHCTBe (PU3WYECKUX IIHIl MOJKEH HMMETh (GOopMy IeKIapalun
I'enepanpHOll AccaMOIlleM, COCTOSIIEN M3 CTaTedl ¢ KOMMEHTApPHSIMHU;

C. IepBOe UYTEHHE DTHUX CTaTel CclenyeT 3aBEpPIINTh Ha COPOK JIEBSTOM WM, B KpalHeM
ciiydae, ngrumpecsaTon ceccunm Komuccuwn,

d. pellleHre O TOM, KaKHM O0pa3oM CleayeT paccMaTpPHUBaTh BOIPOC O HAIIMOHAJILHOCTHU
IOPUAUYECKUX JINI, OYIET HPHHSTO II0 3aBEpIIeHHH pPabOThl HAI BOIIPOCOM O TI'PaXKIaHCTBE
du3nUYecKMX IHI[I ¥ B CBETE 3aMevyaHuM, KoTopble ['eHepanpHas AccaMOess MOXKET MPENI0KUTH
IIPEJICTaBUTh TOCYJapCTBaM II0 TOBOIY IIPAKTHYECKHX IIPOOJIEM, BO3HMKAIOIIWUX B CBSI3H C
IIPaBOIPEEMCTBOM TOCYIApCTB B ®TOM OOJACTH.

TI'IABA V

MEZKIYHAPOIIHASI OTBETCTBEHHOCTb 3A BPEJIHBIE ITOCIIEOCTBUS
IOENCTBUM, HE 3ANPENEHHBIX MEKIYHAPOOHBIM IIPABOM

A. Bseepnenue

89. Temy " MexnyHapoaHasi OTBETCTBEHHOCTh 3a BpEIHBLIE MOCIEICTBUS IEUCTBHUM, HeE
3alpelleHHbIX MeXIYHApOTHBIM TpaBoM”, KoMwuccus BKIIIOYMIA B CBOIO IporpaMmy pad®oOThI Ha
cBoer Tpumuaron ceccuum (1978 ron), HasHaumB CrHenuaNbHBIM JOKJIAIYAKOM T- Ha PoGepTa
K. Ksenruna- Bakcrepa 267/.

90. B mepwop ¢ Tpumathk BTopou ceccuu (1980 rom) MO TPHALATH IIECTYIO CECCHUIO
(1984 ron) Kowmmccust monyumiia M paccMOTpelia TSATh JOKJIamoB CHerualbHOTrO
TOKJIagynuKa 268/. B »Tmx mokimajmax ObLIa IPENIPHHSTA IIONBITKA pa3paboTaTh

267/ Ha tom ceccum Komumcecnmst yupenmwia pa®odyro TPYIIy JJISS PACCMOTPEHMS B
MpENBAPUTEIHLHOM IIOPSIIKE BOIIpoca O cdepe oxBaTa W xapakTepe »Tou TeMbl.  Jlokman PabGoueit
rpyunsl ¢cM. ExXeromamk... 1978 rog, ToMm |l ( Yacrte BTOpas), ctp. 198-199.

268/ Otu mAthk gokiamoB CIENWaTbHOTO JTOKIaTYMKa cM. ExkeromHwk... 1980 TOJI,
tom Il ( Yacts mepsasi), ctp. 281, gmoxkyment A/CN.4/334 wu Add.l w 2; EXerojHux...
1981 rom, Tom Il ( Yacte mepmas), ctp. 127, gokymeHnT A/CN.4/346 w Add.l wu 2;
Exerognuk... 1982 rog, ToMm |l ( Yacrte mepBas), ctp. 67, mgokymeHT A/CN.4/360;
Exerognuk... 1983 rog, Tom Il ( Yacte mepBas, crp. 251, mokyment A/CN.4/373;
Exeronnuk... 1984 rog, ToMm |l ( Yacrte mepsas), ctp. 203, mokyment A/CN.4/383 wu
Add.1.
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KOHIIENTYaJIbHYI0O OCHOBY M CXEeMaTHYECKUM IIJIaH TeMbl M COJEp3KaJUCh MPEIJIOKEHHS IO IISTH
mpoekTaM crarer. CxXeMaTHUYECKHI ILTaH OBLT IIPEICTaBIEH B TpeTheM Hokiage CHerurairbHOIro
MOKJIATYNKa TPHUAIATh 4YeTBepTon ceccum Komuccmum B 1982 romy. IISTh IpOEKTOB cTaTedl OBLIN
TIPEIJIOKEHBl B TSTOM HoKiage CrenmaabHOTO JOKIIaMUMKa, IHIpeacTaBilieHHoM Komwuccwmm Ha ee
TpUALATh ImecTorr ceccur B 1984 romy. OHH ObLIM paccMOTpeHBbl KoMuccuer, OIHAKO pPeEIleHHUsS
0 Iepemave UX PemakIMOHHOMY KOMHTETY IIPUHSTO HE OBLIO.

91. Ha tpumuate mecrorn ceccum (1984 rom) Komuccum ObLIM TakKe IPeICTABIEHBI
CIeNyIolie MaTepualibl.  OTBEeThl Ha BONPOCHUK, HampaBieHHBIM B 1983 roay IOpuckoHCYIBTOM
Opranmsanuun O6benuHeHHbIX Haruit 16 0TOOpaHHBIM MeEXIYHAPOIHBIM OPraHU3AIIUSAM ISt
BBISICHEHHUS, CpeIu IIPOYEero, BOIPOCa O TOM, MOIYT JU OOS3aTElbCTBA, KOTOPBIE TOCYIapcTBa
TIPUHUMAIOT W BBIMIOMHSIOT IO OTHOIICHWIO APYT K IPYTY B KaueCcTBe UIECHOB MEKIYHAPOIHBIX
OpraHM3alluii, II0 CBOEMY XapaKTepy COOTBETCTBOBATh HEKOTODBIM IIPOIEAypaM, VIIOMSHYTHIM B
CXeMAaTHYeCKOM IUIaHe, WM XKe 3aMeHsTh mx 269/, a TakxkKe WCCIEIOBaHHWE CEeKpeTaphara,
ozarnasiaeHHOe " O030p MPakKTHUKKA TOCYIapCTB, KAacCAIOIIENCsS MeXIYHapOIHON OTBETCTBEHHOCTH 3a
BpPeIHBbIE TIOCIENCTBUS NEWUCTBUM, He 3alpelleHHbIX MeXIyHapomaHbIM mpasom" 270 /.

92. Ha cBoenn Tpumuathk ceagbMorr ceccum (1985 rom) Komuccuss HasHaumiaa CrerualbHBIM
MOKIIAMYUKOM IO DTOM TeMme I- Ha Xymmo bap6ocy. B mepmon co cBoem TpumaTh CeIbMOM
ceccun (1985 rom) 1o cBOIO CcOpoK BochMyio ceccmio (1996 rom) Komwuccus moydmia OT
Crenuaj bHOTO JOKJIAIYMKA JBEHAAIATh HOKJamoB 271/

93. Ha cBoert copokoBout ceccuu (1988 rom) Komwmccusi mepenmana B PeqaKIIMOHHBI KOMHTET
mpoekThl crated 1-10, xotopble CrenWalbHBIN MOKIATIMK MPEIIOXKMI BKIIOYUTH B TIaBy |
(O6wmme momoxenwmst) u runapy |l ( IIpuanwmser) 272 /. Komuccus oTinoxuia

269/ Exeromnmk... 1984 rog, Tom |l ( wacte mepmas), cTp. 169,
mokymenT A/CN.4/378.

270/ Exeromhmk... 1985 rog, ToMm |l ( uwacte mepBas), moOaBJIEHUE,
mokymenT A/CN.4/384.

271/ Jenamuath mokiaamoB CrHenuaabHOIO TOKJIagduka cM. Exkerogauk... 1985 TOJI,

tom Il ( Yacte mepsas), ctp. 119, mokyment A/CN.4/394; Exeronnuk... 1986 rofl, TOM
Il ( Yactp mepBasi), ctp. 175, moxyment A/CN.4/402; Exeronnuk... 1987 rog, Tom Il
(Yacte mepBasi), ctp. 57, moxkyment A/CN.4/405; Exeronnuk... 1988 rog, Tom Il
(Yacte mepBasi), ctp. 305, moxyment A/CN.4/413; Exeronauk... 1989 rog, Tom Il
(Yacte mepBasi), ctp. 173, moxyment A/CN.4/423; Exeronauk... 1990 rog, Tom Il
(Yacte mepBasi), ctp. 97, moxkyment A/CN.4/428; Exeronamk... 1991 rog, Tom Il
(Yacte mepBasi), ctp. 83, moxkymenTt A/CN.4/443; Exeronauk... 1992 rog, Tom Il
(Yacts mepBasi), moxkymeHT A/CN.4/443; Exeronamuk... 1993 rog, Tom Il ( Yacts

mepBas), mokymeHT A/CN.4/450; mokymeHT A/CN.4/459; mokymeHnt A/CN.4/468 u
nmokyment A/CN.4/475 wu Add.l.

272/ Tekcr craterr cMm. Exeromauk... 1988 rog, Tom Il ( Yacte BrOpast), crp. 8.
Ha cBoenn copok mepBoit ceccum (1989 rom) Kommuccus TakKe Iepemana B PemakIIMOHHBIR
KOMHUTET IIEPECMOTPEHHBIM BapWaHT TeX CTATE€H, KOTOpbIE VK€ OBLIM IIepefaHbl B PeJaKIIMOHHBIN
KOMHUTET Ha Ipemwigymierr ceccmu. Cm. Exerognmk... 1989 rog, Tom Il ( Yacts BTOpas),
noyHkT 311. B cBoem mrecrom pokmnanme CHnenmalbHBIM JOKJIATYMK BHOBB IIPEIIIOSKHIT
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PACCMOTpPEHHE JECSATOr0 W ONMHHAAIATOrO HOKIamoB CIIemUaIbHOrO MOKIATYMKa, BMECTO BHTOTO
COCPEIOTOYNB CBOIO pabOTy HaJ CTaThIMM II0 TaHHOM TeMe, VKe IepPelaHHbBIMH B PemaxIiMOHHBIA
KOMHUTET, KOTOPOMY OBLIM IIPEICTABIEHBLI CIENYIOIIHE IIPOEKThI CTAaTeH:  IMPOeKThl crarerdr 1-10
st tnasbl | ( O6mque momokenws)) w raaaeel Il (- [Ipwrmumsr) 273 /; a TakXe IIPOEKT,
o6o3HaueHHbIT Kak craThsd 10 ( Hemmckpummnamms) X cratbe 20- 6uc 274/.

94. Ha cBoert copok uerBeprou ceccum (1992 rox) Kommccus yupenmia PaGouyio rpynmy nis
PaccMOTPEHUS] HEKOTOPBIX OOIIMX BOIIPOCOB, OTHOCSAINMXCS K cdepe OxBaTa ITAHHOM TEMBI,
MOX0/a K €€ DPAaCCMOTPEHWI0O W BO3MOXKHOTO HaIpaBlieHWsl Oymyinew paboTer 275/. Ha

OCHOBE DPEKOMeHIAIMKM paboded rpymmnbl KoMuccmsa Ha cBoeM 2282- M 3acefaHUU 8 HIONS

1992 roma pemmiaa TPOXOKUTH CBOIO pabOTy Hal MAHHOM TEMOM II09TAlHO.  Bo- MepBHIX,
3aBEPIIUTh PabOTy HaJ IPEJOTBpAIllcHHEM TPAHCIPAHWYHOIO YIepOa, a 3aTeM IIEPENTH K
KOJUIEKTUBHBIM Mepam 276/. Kommuccus pemmiaa, YTO BBHUAY DPACIIBIBYATOCTH 3aroJIOBKa
MAaHHOU TEMBI CJIEAYET W BIPENb INPHUIEPKUBATHCS pabodyeldl THIIOTE3LI O TOM, YTO TeMa KacaeTcs
" BUMOB IeATEIBLHOCTH', MU OTIOXMTL JI000e OodHUIIHalbHOEe H3MeHeHHe ee Ha3BaHWs.

95. Ha cBoux copok mectou (1994 rom) wm copok cempmount (1995 rox) ceccusix Komuccus B
IIpeIBAPUTEILHOM IIOPSIKE IIPHUHSIIA B IIEPBOM YTEHWH CIENYIOIINE IPOEKTHI CTATEH C
KoMMeHTapusMu K HuM: crathio 1 ( Cdepa mpuMeHEHUsS HACTOSIIMX CTATEH); CTaThIO0 2

( YmoTpebieHre TEPMUHOB); crateio 11 ( IIpemBapuTenbHOE paspelleHue); crateio 12 ( Ouenka
pHUCKa); crateio 13 ( PaHee ocyIecTBISBIIASICS JESTEIBHOCTS); crateio 14 ( Mepwl 10
MPENOTBPAIIEHUIO HIM CBEIEHUI0O K MHUHHUMYMY DHCKA); crateio 14- 6uc [20- owuc] ( Hemepenoc
pUCKa); crateio 15 ( YBegmomiienue m wHGOPMUPOBAHUE); crateio 16 ( O6MeH

nHbOpMAaIIHEN); crateio 16- 6uc ( MudopMHupoBaHME HaCETEHUS); crateio 17 ( HarmmonambHast
0e30TacCHOCTh W TIPOMBIIIJIEHHBIE CEKPETHI); cratbto 18 ( KoHcymbpramwu 1o TOBOMY
MIPEBEHTUBHBIX MEP); crateio 19 ( IIpaBa rocymapcTBa, KOTOPOE€, BEPOSITHO, OYIET 3aTPOHYTO);
crathio 20 ( dakTOpBI, CBSA3aHHBIE C YCTAHOBJEHHEM CIIPAaBEIIMBOIO OajlaHCa HHTEPECOB);

crateio A [6] ( CBoGoma HENCTBUN U €€ IIPEIEbI); crateio B [8 u 9] ( IlpemorBpalienue);

IOIOHUTENbHBIE IIONPABKM K HEKOTOPLIM M3 B®THUX crareir, cM. OduUIManbHble OTYETHI
lenepanpHOM AccaM0bien, copok msTas ceccusi, Jomomaenue N 10 (A/45/10), nmyHKT 471.

273/ Texkcrel cratenn cM. Exeromnumk... 1988 rog, ToMm |l ( Yacte mepas),
crp. 305, mokyment A/CN.4/413; STH CTAaTbU OBLIM IIepelaHbl B PemaKIIMOHHBIA KOMHTET Ha
copokoBoM ceccur B 1988 rogy.

274/ Texkcrel cratenm cM. Exeromumk... 1993 rog, ToMm |l ( Yacte mepas),
mokymenT A/CN.4/450; STA CTATBbU OBIIM IepefaHbl B PemakIMOHHBIM KOMHUTET Ha COPOK
oaTon ceccun B 1993 romy.

275/ Odunmanpaele oTyeThl ['eHepanbHOM AccaMOIeH, COpPOK cegbMas CECCHs,
Homonuenme N 10 (A/47/10), cTp. 128-130.

276/ TlompoOuyro pexoMenmauuio Komuccnmum cM. OdunmaibHble OTYeTHl ['eHepaabHON
Accambnen, nsartupecsitas ceccus, Jlomomuenme N 10 (A/50/10), ctp. 187-189.
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crateio C [9 u 10] ( OTBETCTBEHHOCTh M BO3MEIICHUE); a Takxe crateio D [7]
( CorpynumuectBo) 277 /.

B. PaccMoTpeHme TeMbl Ha JaHHOW CECCHH

96. Ha gamHOoM ceccmm Komuccmm OBLI IPENCTAaBIECH IBEHANNATHIA mokian CIIenuralbHOTO
nmokmamgunka 278/, KOTOpBII OH BHeC Ha paccMoTpeHume Ha 2450- M 3acemanuu 28 WuIOHS

1996 roma. B mokmame paccMaTpHBAIOTCS PAa3IMYHBIE PEXKWUMbI OTBETCTBEHHOCTH, IIPEIIOKEHHBIE
CrenmallbHBIM JTOKJIATUYMKOM B €r0 HPEelbImyIIuX nokiaagax. Ha paccmorpenun Komwmccnu Takxke
Haxoguiock uccienoBanne Cekperapuara, osariaBieHHoe " O630p PEXUMOB OTBETCTBEHHOCTH,
OTHOCSIIUXCA K TeMe " MexXayHapogHas OTBETCTBEHHOCTh 3a BpPEIHbIC IIOCIEICTBUS NCHCTBUM, HE
3ampeleHHbIX MEXIYHAPOTHBIM IIpaBoM'.

1. Yupexpmenme PaGodell I'DYIIIBI

97. Ha cBoem 2450- M 3acemannu 28 wuroHsa 1996 roma Komwmccus IocTaHOBHIIA YYPEIUTh
PaGouyro rpynmy B ILeldsSX pPacCMOTPEHMS TaHHOM TeMBI BO BCEX €€ aclleKTaX B CBeTe JOKIaja
CrnenuallbHOr0 TOKJAIUYMKa M COCTOSBIIMXCS 3a DPSAX JIeT oOcyKmeHnd B KoMHccMM W BBIHECEHHUS
pekomenmanuit st Komwuccum 279/

2. Hrorm paboThl, mpojedaHHon PaGouei rpymmon

98. Pabouas rpymma, yIoMsHyTas B IYHKTe 9 BBIllle, IIpeacTaBUiIa ITOKJIAal, KOTODPBIA OBILI
BHeCceH Ha paccMmorpeHne ee IlpencematenemM Ha 2465- M um 2471- M 3aceganusax Komuccuu 19 u
25 wmionms 1996 roma. [Jokmam Pa®oueil I'pyIIbl COOEPKUTCS B IPHIIOXKEHHHM K HACTOSIIEMY

IOKIIamy.

99. Komuccus paccMoTpena mokjam PaGodeil IpYyNmbl, KOTOPBIM IPEACTABISET COOOM
3HAYMTENBHBIN IIAar BIEped B paboTe IO JAHHOW TeMe. B HeM maeTcs IIOIHAsST KapTHHA TEMBEI,
Kacapllencs: MPpUHIUIIA TPEeJOTBPAIlEHAS W OTBETCTBEHHOCTH 3a KOMIIEHCAIIUIO WU WHOE
BO3MEIIIEHNWE, U TIPEJCTaBIIEHbl CTaThbM UM KOMMeHTapuum K HUM. XoTd Kommccus He cmorna
pPacCMOTpPETh IPOEKT CTaTell Ha HBIHEITHEW CEeCcCUH, 110 €€ MHEHWIO, B IPUHIMIIE IIPEIJIOKEHHBIE
IPOEKTHI CTATEeW HAIOT OCHOBY I u3yueHMs ['eHepanbHON AccaMOileell Ha ee IISTHIECIT IIEPBOK
Ceccuu.

100. Komuccuss mpuBeTcTBOBaja OBl 3aMevYaHUs IeHepalbHOM AccamMOlleM II0 BOIIPOCY,
VIIOMSHYTOMY B IIYyHKTe 26 KOMMEHTapus K cTaThe 1, HTOAXOAY K BOIIPOCY O KOMIIEHCAIIUM WIIN
WHOM BO3MeINIeHNH, HaMedeHHoOMYy B riase lll, a TakKe II0 IPOEKTaM CTaTeW, COJep>KaIlmMCs
B mokiname PabGouen rpymmel. OHa Tak:Ke IPUBETCTBOBAaja ObI 3aMeYaHHS, KOTOpPbIE TOCYIapcTBa
MOTJIA OBl IIPENCTaBUTh B IIMCBMEHHOM BHIE. OTH 3aMedyaHus oOecledaT OPHUEHTHPBI IJIs

277/ Crarem 1, 2, 11-20 6 mpuHATEI B 1994 ronmy, u crateu A-D OblIM TPUHATHI
B 1995 romy.

278/  oxyment A/CN.4/475.

279/ CocraB PaGoueil rpynmbl ¢M. IIYHKT 9 BEIIIIE.
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nocnenymoiesr paborsl KomMuccuym mo JaHHOM TeMe, KOTOPOM OHA IpeAIlojaraeT 3aHsIThCS B
COOTBETCTBUH C OOBIYHOM IIPOILEIYPOH.

101. Komuccus BbIpasmiaa TIIyOOKYIO IIPH3HATENLHOCTL I'- HY Xymmo bBapboce 3a ero
CaMOOTBEPXKEHHOCTh WM KOMIIETEHTHOCTh, IIPOSBICHHBIE UM B TeUeHHME TeX JIBEHANOIATH JIET, KOIma
OH HCIOJHSI 00s3aHHOCTH CIIEUallbHOTO JTOKJIag4YMKa II0 CTOJb BAaXKHOM M CIIOXKHON TEME.

TI'IABA VI

OI'OBOPKHM K MEZKINYHAPOIOHBIM IOI'OBOPAM

A. Bseepgenue

102. I'emepanpuast AccaMOies B cBoeit pesomronmu 48/31 ot 9 gexkabps 1993 roma omoOpumia
pemenne Komuccum MeXIyHApOTHOIO IIpaBa BKIIOYHWTHL B CBOIO HpOTrpaMMy paboThl HAa COPOK
mrectort ceccuu (B 1994 romy) Ttemy "IlpaBo W TpakTHWKa, KacamoIluecs OTOBOPOK K
MeKIYHAapOITHBIM HOrOBOpaMm'.

103. Ha cBoent copok mrecronm ceccmm Kommccms HasHaumna T- Ha AneHa Ilemne ChnenmanbHBIM
IOKJIamuukoM I0 sTtou Teme 280/.

104. Ha cBoenn copok cempmon ceccun Kommccusi moayumia IepBbIM mokjan ChoemuaabHOIO
IOKIIamuYnKa I10 »Tol Teme 281/. OHa paccMoOTpeda STOT IoKjaan Ha cBoux 2400-2404,
2406, 2407, 2412 u 2416- M 3acemaHUAX.

105. CroenualbHbIA TOKIAMUUK CIEAYIOIIMM 00pa30M IIOHBITOKMII Pe3yIbTaThl OOCYKIEHUI,
nmpoBeleHHbIX KoMuccrueln MO0 HAHHOM TeMe Ha COPOK CEIbMOM CECCHUM.

a) Komuccus cumraer, d4YTO Ha3BaHME TEMBI CIENYeT M3MEHUTH Ha " OTOBOPKH K
MeKIYHApOIHBIM JOToBOpaM";

b) Komuccun ciaemgyeT IOIBITATECS IPUHSITH PYKOBOICTBO II0 IPAaKTHKE B OTHOIIECHUHU
oroBopok. B cootBercTBum ¢ IlomokeHmeM o Komuccum m ee OOBIYHOM ITPAKTUKOM TaKoOe
PYKOBOJACTBO IOJKHO IMPHHATHL (OPMY IIPOEKTa CTATeM, IIOJOKEHUS KOTOPBIX OYIYT CIYKHUTH
PYKOBOISIIIMMH HPUHIIUIAMA IJIs TPAKTUKHA TOCYJAPCTB ¥ MEXKIYHAPOIHBIX OpraHu3auil B
OTHOIIIEHNX (OPMYIHNPOBAHUS OrOBOPOK, OTH IIOJOKEHHUS MOINIM OB, B CIy4ae HEOOXOIMMOCTH,
COIIPOBOXKIATHECS THUIOBBIMHU KITay3ylIaMH,

C) BBIIIIEYKa3aHHBIE JTOTOBOPEHHOCTH CIIEAYET TOJIKOBAaTH Ha THOKOM OCHOBE, W, €CIIH
Komuccuss cunMraeT, UYTO €M HEOOXOZUMO CYIIECTBEHHO OTKJIOHHTHCS OT HHX, OHAa JOJIXKHA
IIPEICTaBUTh HOBBIE IpemIOXKeHHs I'eHepaabHOM AccaMOliee OTHOCHTENIHHO TOH (OPMBI, KOTODPYIO
MOTIN Obl NPHHSATH PE3yIbTaThbl €€ PabOThI;

280/ Odwunmanbaele oTyeThl I'eHepanbHOM AccaMOIeH, COpPOK JeBSTasl Ceccus,
Homomuenne N 10 (A/49/10), myHKT 382.

281/ Ioxyment A/CN.4/470 wu Corr.1
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d) B Kommccun OBLTI TOCTHTHYT KOHCEHCYC B OTHOIIEHHH TOTO, 4YTO B COOTBETCTBYIOIIME
moyoxkenns Benckmx koHBeHIMI 1969, 1978 wu 1986 romoB He OymeT BHOCUTHCS HHUKAKUX
N3MEHEHUN.

106. ITo muennio Komumccum, maHHBIE BBIBOOBI IIPENCTABISIOT COOOM pe3yIbTaT
IIPeIBAPUTEILHOI0 HCCIEIOBaHMsI, IIPOCh0a O MPOBENEHHM KOTOPOIO COJEPIKANACH B PE3OIIOIUSIX
I'emepansuoit Accam0Oien 48/31 ot 9 mexkabpsa 1993 roma m 49/51 or 9 mexkabps 1994 roma.
ITo muenmio Komuccnu, BKIIOYEHHE THUIIOBBIX KIIAy3yd 00 OroBOpPKax B MHOTOCTOPOHHUE
IIOrOBOPBI MMEET IEIbI0 CBECTH K MHUHHUMYMY BO3HMKHOBEHHE CIIODOB B OVIVIIEM.

107. Hapsimy ¢ stum Ha 2416- M 3acemanmm 13 wmrons 1995 roma Kommccus B COOTBETCTBHHU C
MpenpInyed mpakTukon 282/ mnopyumia CHenualbHOMY JOKIAIYHUKY ITOATOTOBUTH

MONPOOHBINA BOIPOCHUK, KAaCAIOIIUICI OTOBOPOK K MEXKIYHAPOIHBIM IOrOBOpaM, C IIEIBIO
OIIpellelIeHNsT MPAKTUKU ¥ IIPOOJIEM TOCYZAPCTB M MEXIYHAPOITHBIX OPraHW3allui, B YaCTHOCTH
TeX, KOTOpPBIE SIBISIIOTCS MEeIO3UTAPUSIMU MHOTOCTOPOHHHX KOHBEHIMM. TeKCT BOIPOCHHKA OBLI
pa3ociman CeKpeTapyaTOM COOTBETCTBYIOIIMM alpecaTaM.

B. PaccMoTpeHme TeMbl Ha JTaHHOW CECCHH

108. Ha Texymen ceccmm Komuccuu OBII IIPENCTaBIIEH BTOpOR HoKiaal CHelralbHOIo
IOKJIagYuKa 10 dToum Teme 283/. IMokmam ObLT mpencTaBicH Kommccuu Ha ee
2460- M 3acemanuu 16 wmrons 1996 roma.

109. JIokmam COCTOWT W3 JABYX OTHEIBHBIX TJIaB.

110. I'maBa | - " OOmrasg XapaKTepHCTHKAa HCCIEIOBAHUS" - IIOCBSINEHa Oymylied pabore
Komuccun Ham TeMOH OTOBOPOK K MEXIYHAPOTHBIM IOTOBOPAM M COHEPIKUT OOIIYIO
IpenBapUTEIbHYIO cXeMy wucciaemoBaHms. I'masa Il  mom ma3BanmeMm " EXWHCTBO WM pa3iamdue
MIPAaBOBBIX PEXHMMOB OrOBOPOK K HOroBOpaM?" TOCBSIIEHA, C OJHOM CTOPOHEI, IIPABOBOMY
peXUMy OTOBOPDOK M OCHOBHBIM HOpMaM, IIpUMEHMMBIM K OTOBOpPKAaM B IE€JIOM, a TakK¥Xe, C
IPYrofl CTOPOHBI, PACIPOCTPAHEHUIO DTOr0 OOIIEro pexXMMa Ha HOTOBOPBHI IO IIpaBaM YeJIOBEKa.
Bubmauorpacdgus, Kacalomiascs OroBOPOK K IOrOBOpaM, IpUBEIcHA B NIPUIOXEHWH K ITOKJIAIy.

111. B rmaBe | CroenmanpHBIM IOKIATUMK HAIIOMHUWII O BBIBOJNAX, M3JIOKEHHBIX B €r0 IIEPBOM
IOKJage, a TaKXkKe O IIOAPOOHOM BOIIPOCHMKE, KAaCaloIlleMCs OrOBOPOK K HOTOBOpPaM, KOTODHIA OH
MIOATOTOBUJI C IIENbIO OIpeIeNeHNs] MPAKTUKKA W IIpoOIeM rocygapctB. K HacTosIeMy BpeMeHU
OTBEeTbl Ha JAaHHBIM BOIPOCHUK IpenactaBmiu 14 rocymapctB. B rmaBe | CrnenmalbHBIN
IOKJIaTIUK YTOUHsIET cdepy ucciemoBaHus. Ilocie IpencTaBIeHHMS €ro IIEPBOrO JIOKJaga ObLIA
MMOAPOOHO OOCY:KIEHBbI IISITh KPYIHBIX HIPOOJIEM CYIIECTBA:

i) ompefeeHNe OrOBOPOK, WX pasTpaHMYeHHE C 3asgBICHUSIMH O TOJIKOBAHUU U
pasmuyre IPaBOBBIX PEXHMMOB, XapaKTEPHBIX IJI DTHUX ABYX HWHCTHUTYTOB;,

282/ Cwm. Exerommmk... 1993 roga, Tom Il ( Yacts BrOpast), mnyHKT 286.

283/ AICN.4/477 w AICN.4/477/Add.1.
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i) JMOKTPUHANIbHBIE KOJUTH3WU ( MMEIOINe, OIHAKO, BaXHbIE MPAKTHYECKUE
MOCJIENCTBHSI) MEXKAY IINKOJON " 3aKOHHOCTH' WX " HOMYCTUMOCTH', C OIHOM
CTOPOHBI, U " IPOTUBOIIOCTABUMOCTH" - C JIPYyTroM, KOTOpPhIe B KOHEYHOM CYETe
KacaTcs TOT0, YTO MOXKHO O€CCIIOPHO CYHTATh IIEHTPAJTLHOM HpPOOJIEMON BDTOM
TeMbI.  YCIOBHH IIPaBOMEPHOCTH M IIPOTUBOIIOCTABUMOCTH OTOBODOK;

iii) yperyJaupoBaHHe CIIOPOB;
iv) IOCIEICTBYUS IIPABOIIPEEMCTBA TOCYHAPCTB NI OFOBOPOK M BO3PaKeHUM K
OTOBODKaM;
V) BOIIPOC O EIWHCTBE WM DAa3JUYUU IMPAaBOBOIO DPEXHWMa OTOBOPOK B 3aBUCHMOCTHU

oT 00BeKTa J0oroBopa, K KOTOPOMY OHH OTHOCATCA.

112. 3acnmykuBaeT BHUMaHHUS TOT ¢dakt, 4To mocie mnpeHur B Illectrom komuTere I'eHepalbHOM
AccaMbien MOXKHO OBLIO KOHCTATHPOBATH IOPA3UTEILHOE COBIAJeHHE IMO3UIMiA wieHoB Komuccuu
W TpeicTaBUTeJel TOCYyJapCTB B OTHOINEHUU " HepapXuu" IIOCTaBICHHBIX HIM OCTABIEHHBIX ITOT
BOIIPOCOM TIPOOJIEM B CBSI3W C CYIIECTBYIOIIUM IIPABOBBIM PEXUMOM OTOBOPOK K ITOTOBODPAM.
OCHOBHBIMH Te€MaMH IJIsI OOCYXIEHUS SIBIISIOTCS CIEAYIOIIHE:

i) BOIIPOC CaMOTO ONPENENIEHUS] OTOBOPOK;
i) MIPaBOBOM DPEXKUM 3asiBIEHUN O TOJIKOBaHUU;
iii) BO3paskeHMWsI K OTrOBOpPKaM; U

iv) HOpMbI, IPUMEHUMbBIE B COOTBETCTBYIOIIEM CIydyae K OrOBOPKaM K
OIIpeNleIEHHON KATETOpMHU JOTOBOPOB, B YAaCTHOCTH K IOrOBOpaM IIO IIpaBaM
YyeJIoBeKa.

113. CroenyalbHbIA TOKIAOUMK HAIOMHHI O ¢dopMe, KOTOPYIO BIIOCIEICTBUH IIPHOOpPETAET
WCCIIENOBAHNE JAHHOM TeMbl. B HEM IOJKHBI OBITh COXPAaHEHBI " JHOCTHKEHHS' COOTBETCTBYIOIIUX
nonoxxennin BeHckux kKomBeHmuy 1969, 1978 wu 1986 romos ¥ IpH HEOOXOOMMOCTH OOecledyeHa
pa3paboTKa " PYKOBOICTBA IIO0 IIPAaKTHKE B OOIIACTA OrOBOPOK'. IInst TOrO YTOOBI BTO
PYKOBOACTBO MOTIIO PEAbHO MCIIONH30BATHCS TOCYIapPCTBEHHBIMH M MEXIYHAPOIHBIMU
OPTraHU3alMsIMK, OHO MNOJIKHO OBITh pas3meeH0 Ha TJIaBbl CIAEHYIOIIAM O0pa3oM:

i) M3J0KEHUE COOTBETCTBYIOIIMX ITOJNIOKEHMM BeHckumx KoHBeHmumm 1969, 1978 u
1986 romOB;
i) KOMMEHTAPUM K DTHUM IIOJOKEHUSIM, BBISBISIONIAE HX CMBICI, OXBAT, HESICHBIE

MecTa M IIPOOEIHI;

iii) IIPOEKTHI CTATEN, IIENLI0 KOTOPBIX SIBISETCS 3alOJHEHHE TAaKWX IIPOOEIIOB WU
yCcTpaHeHHE HEsSICHOCTEMH,

- KOMMECHTApUM K B3THM IIPOCKTaM cTaTewu;
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iv) THUIIOBBIE KJAy3ydbl, KOTOpPbIE B COOTBETCTBYIOIIEM CJIydYae MOLYT OBITh
BKIIIOYEHBI B KOHKPETHBLIE JIOTOBOPHI M SBISIOTCS OTCTYIINIEHMEM OT IIPOEKTOB
CTaTeHN,

- KOMMCHTApU K BTHM THUIIOBBIM KJIay3yJaM.

114. ITonrorosaennasiit CrenmyuanbHBIM JTOKJIATUYAKOM OOIIMI IIpeIBapUTEIbHBIN IIIaH
HWCCIEIOBAHNUS B IIEJIOM COCTOUT W3 CJIEAYIOIIUX TIIaB:

I EQWHCTBO WJIM pa3jnyMe IPaBOBBIX PEXXMMOB OTOBOPOK K MHOTOCTOPOHHHM
JoropopaM ( OTOBOPKHM K JOTOBOPaM II0 TIpaBaM 4YeJOBEKa).

1. Ompenenenne OrOBOPOK
(B oTo¥ riaBe TaKKe 3aTPArMBAETCS BOIPOC O 3asIBJIEHUSX O TOIKOBAHUU U WX
MMPaBOBOM DEXHUMe).

1. DopMyaUpOBaHNE W CHSITHE OTOBOPOK, WX TPHHITHS M BO3DasKEHWN IPOTHUB

HUX.
V. IlocaeacTBUS OTOBOPOK, WX HNPHUHSATHS W BO3pasKeHWH IPOTHB HHUX.
V. Cynp0a OrOBODOK, WX HPHUHSTHS M BO3Dask€HWI NPOTHB HUX B CIydae

IPaBOIIPEEMCTBA TOCYIApCTB, H

VI. YperyaupoBaHue CIOPOB, CBS3aHHBIX C PEXHMMOM OTOBOPOK 284/.

115. CrenuallbHBIA JOKJIATYMK CYEN, YTO HPH OTCYTCTBUHU HEIPEIBHACHHBIX TPYIHOCTEH M C

YYETOM YKCTO IIPEIBAPHUTEILHOIO XapakTepa TaHHOM OIEHKHM ®Ta paboTa MOXKET OBITH 3aKOHUYEHA
B UETBIPEXJETHUHM CPOK, C TeM UYTOOBI IepBOE UTEHHE PYKOBOICTBA IO IPAKTUKE B OTHOIIEHUU
OrOBOPOK K IOrOBOpaM MOTJIIO OBITH 3aBepireHo B 1999 romy c¢ paccMmorpenmeM raas V u VI.

116. B rmase Il  nmokmama paccMaTpuBaeTcs, C OIHOM CTOPOHBI, BOIIPOC O E€IWHCTBE WJIH
Pa3IWYUM TPaBOBBIX PEXMMOB OTOBOPOK K JOTOBOpaM M, C IPYrod CTOPOHBI, CIeIUMUUYESCKUN
BOIIPOC 00 OroBOpPKax K JIOroBOpaM IIO IIpaBaM dYejoBeka. B »Toi cBsi3um CrenuaibHBIR
MOKJIAYUK TIOJAYEPKHYJ, UYTO B JaHHOW TiaBe ( COOTBETCTBYIOIIEW IyHKTY | TjIaHa, WM3JI0XKEHHOTO
B IIEPBOM TIllaBe €ro [OKJaga) OH IIOIBITAJICS YCTAHOBHUTH, SIBIISIIOTCS JU HOPMBI, IIPUMEHUMbBIE K
OTOBOpDKaM K mnoroBopam ( Oyab TO HOpPMBI, 3akperuieHHble Koupenmusmu 1969 wmm 1986 romos,
WA HOPMBI OOBIYHOTO IIpaBa), IPUMEHUMBIMH KO BCEM J[OrOBOpaM, HE3aBUCHMO OT HX OOBEKTa,
M B YAaCTHOCTH K JIOrOBOpaM IIO0 IIpaBaM dejoBekKa. OH HAIIOMHHJ, YTO B®TOT BOIIPOC
IOCTAaTOYHO AKTHBHO pacCMAaTPUBAJICS KaK B XOJe IIPEHHWH, TaK M BO BpPeMsS OOCYXKIEHMS B
Illectrom komurere I'eHepanbHOl AccaMOJed Ha ee ISTHIECATOM CECCHH. DTOT BOIPOC CTABUIICS
B CBSI3M C 03a00YE€HHOCTBHIO, BBI3BAHHOM TOM IIPOTHUBOPEUYMBON IIPABOBOM IIPAKTHUKOM B 0OIIACTHA
OTOBOPOK, KOTODYIO OpraHbl II0 HAOJIONECHMIO 3a OCYIIECTBIEHHEM MOTOBOPOB IO IIpaBaM dYeJOBEKa
IIDUMEHSIN B IOCienHee BpeMs. IIo®TOMy OH c4ed HeoOXOmMMEBIM, 4YTOObI Kommccus
MEXIYHAPOMTHOTO IIpaBa H3JIO0XKMIA MHO3MIIUIO OOIIEro MEeXIYHapOIHOIO IIpaBa, IIPOOIEMAaTHKON
KOoTOporo oHa 3aHumaetrcs. HMMeHHO modToMy CroenualbHBIN HOKIATYWK CYEN IT0JE3HBIM

284/ Cwm. nmoxkyment A/CN.4/477, nyHrT 37.
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00paTUTBCS K MAHHOM TeMe B CBOEM BTOPOM JMOKJIame, IOCKOJBKY, II0 €ro MHEHMIO, OHa HOCHUT
IOCTATOYHO CPOYHBIM XapakKTep.

117. IlepBBIN BOIIPOC KAacaeTCs E€IWHCTBA MM PAa3lIMYUs IIPaBOBOro/ IPaBOBBIX

pexxrMa/ peXKMMOB, TPUMEHHUMOro/ IpMMEHUMBIX K OTOBOPKaM, X MOT OBl OBITh COPMYIMpPOBAH
TaK:  OCBOOOXKMIAIOTCS JIM U MTOJKHBI JIM OCBOOOKIATHCS HEKOTOPhbIE ITOTOBOPHI ( HAIIPUMED, TakK
Ha3bIBaeMble " HOPMATHUBHBIE" IOTOBODPHI) B CHIy UX OOBEKTa OT NPUMEHEHUS DPEeKUMa,
MpENyCMOTPeHHOr0 BeHckuMu KoHBeHIusMu? W ecaum jga, To Kakow/ Kakue 0COObIi/ 0coObIe
pexXuM/ peXXMMBI B O0JACTH OTrOBOPOK HIEWCTBYeT/ HEHMCTBYIOT WM HOJKeH/ MOJKHBI NEHCTBOBATH
IJISE ®TUX TOTOBOPOB? BDTOT NPHHIUIMAILHBIA BOIIPOC MOKHO PAaCCMOTPETh B TPH BTara:

118. Bo- mepBbix, CrenuanbHBIN JTOKJIATIYNK KOCHYJICS BOIPOCAa O MHOTOOODA3WH JIOTOBOPOB W
IIPaBOBOM peXKHMMe OroBopoK. OH cueln Ielecoo0pa3HbIM DPACCMOTPETh B CBOEM UCCICTOBAHHMH
TOJIBKO HOPMATHBHBIE ITOTOBODHI, HCKIIOYMB M3 HETO Ipyrue KaTeropuu ( orpaHUYEHHBIE
IIOTOBOPEI, YYPEOUTEIIbHbIE AKThI MEXIYHAPOIHBLIX OPTaHU3allMi, JIBYCTOPOHHHE IOTOBOPBI M

T. 1.) 16O IIOTOMY, YTO OHM YK€ PacCMATPUBAIKCh OTHENbHO (B YaCTHOCTH, B BeHCKHMX
kouBeHIMsIX 1969 wm 1986 romoB), mmubGO B CWly TOTO, YTO OH TpeJIJjaraeT pacCMOTPETh WX Ha
OJHOM W3 MOCIEAYIOIIUX DTAIOB HcclIemoBaHus. Kpome TOro, Ipw pacCMOTpPEHHU

" HOpMaTHBHBIX"' JOTOBOPOB ( KOHBEHIMI O " KomuduKamuu', O TpaBax dYeJOBeKa WU
YCTaHABIWBAIOIINX IIpaBUja IIOBENEHMS IS BCEX T'OCYIAPCTB B IPABOBOM, TEXHUYECKOM,
COIMAJILHOM, TYMaHUTAPHOW W T.II. O0OJIACTSIX) BO3HUKAIOT O0COOBbIE TPOOJIEMBI, TOCKOJBKY, IIO
HEKOTOPEIM 3aKJIIOUEHUSIM, OOIIWN IIPABOBOM PEXHMM OTOBOPOK SIBISIETCS HENPUMEHHUMBIM K BDTUM
IOroBOpaM, MWIM JaxKe IOTOMY, YTO caMa IIpUpOJa STHUX TOrOBOPOB, OCOOEHHO IOTOBOPOB IIO
mpaBaM 4YelIOBeKa, He HOIycKaeT (GOpMyIHpOBaHHS OroBopok. OH yKazaj, 4YTO JAHHBIA TEePMUH
3a9aCTYI0 OXBAaTBIBA€T HECKOIJIBKO KaTErOpPUHM IOTOBOPOB, KOTOpHBIE IIOOYAaC BeChMa HEOTHOPOMHBI U
He TPEeICTaBISIOT COOOM emuHyI0 KaTeropuro. C Ipyrod CTOPOHBI, XOTS STHM JOTOBOpaM
MIPUCYI DPSAI NPUHIUIIHAIBHBEIX OCOOEHHOCTEN, OOYCIOBIEHHBIX MX " HOPMATHUBHBIM' XapaKTepOM,
MIPEIIIOIAaraloliM TiaBHEIM 00DPa30M YCTAHOBJIEHME €IMHBIX MEXXIYHAPOIHBIX HOPM Ha OCHOBE
OOIIMX IIEHHOCTEH, OSTU ITOTOBOPHI HE CIEAyeT PACCMATPHMBATL CIHIIKOM YIPOIIEHHO. B HHX,
TEM He MeHee, COJepKaTCsd THUIHNYHO ITOTOBOPHBIE MOJOKEHMS.

119. B sroit cBsa3um CroenmaibHBIA HOKJIANUMK IIPEXKIE BCETO PACCMOTPEN IEdb IIPAaBOBOIO
pexXmMa OTOBOPOK. 31ech HAOIIOHAETCS CTOJKHOBEHME IBYX HPOTHUBOIOJIOKHBIX CTPEMIECHHH. C
OIHOM CTOPOHBI, 3aMHTEPECOBAHHOCTh B DPACIIMPEHUN JOTOBOPa, a C JPYroM - CTPEMIIEHHUE
COXPaHUTh €ro IIeIOCTHOCTB. Iledhb HOPM, HIPUMEHHUMBIX K OrOBOPKAaM, 3aKIIOYaeTCs B
00€eCIIEYEHNH DAaBHOBECHSI MEXIY OTHUMH IIPOTHBOIIONOXKHBIMH TPEOOBAHUSIMHU.  CTPEMIEHHEM K
PACIIMpPEHNIO yYacTHUS ¥ OSHOBPEMEHHO C ®THMM CcOxXpaHeHHeM ratio contrahendi,

COCTABIISIFOIIET0 CMBICHI CYIIECTBOBAHHUS IOTOBOPA.

120. Dra mpobieMa MOKET TaK:Ke PacCMATPUBATBHCS C TOYKHM 3PEHHUS COTJIACHS TOCYIApCTB, C
y4eTOM KOHCEHCYCHBIX OCHOB IIpaBa MeXIYHApOIHBIX JOTOBOPOB;, C DTOM TOYKH 3PEHUS CIeayeT
00ecIeuynTh PaBHOBECHE MEXKIY CBOOOIHBIM COIJIACHEM TIOCYIapCTBa, CHAENaBIIEr0 OrOBOPKY, U
CBOOOMHBIM COTJIAaCHEM [OPYTUX TOCYIAapCTB- YYACTHHUKOB. VMEHHO B CBeTE STHUX TPeOOBAHUM
CrenmratbHBIN JTOKJIATYUK IIOCTABHIJI BOIIPOC O TOM, SBISIETCS I IPEIyCMOTPEHHBIN BeHCcKUMU
KoHBeHIMSIMA 1969 m 1986 romoB IpaBOBOM DPEKHUM OILOBOPOK OOIIEIPUMEHHMBIM M, B
YaCTHOCTH, AaJalTHPOBAHHBIM K OCOOEHHOCTSM " HOPMATHBHBIX' [OTOBOPOB ( MIIM CKOpee

" HOpDMaTHBHBIX TIOJIOKEHHUHN" OOIIUX MHOTOCTOPDOHHUX JIOTOBOPOB).
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121. HOnst aroro CrnenualbHBIN TOKIATUYUK PACcCMOTped HCTOpuio " peskuMa BeHCKMX KOHBEHITUM'
W €ro HMCTOYHUKHU ( IIOATOTOBHTENBHYIO pabOTy, MpensIayinyio pabory KomMuccnm MeXmIyHApOIHOTO
mpaBa W T.1.), B pe3yJNbTaTe Yero OH KOHCTATHPOBAJ, YTO aBTOPhI BTOTO DPEXWMa OTIaBaJIl
cebe OTYET B YKa3aHHBIX TPEOOBAaHMWSAX M IIPENYCMATPHUBAIN IIPUHSITHE COOTBETCTBYIOIIUAX
obmenpuMeHUMEBIX HOopM. W Komuccust MexayHapomgHoro mpapa, u KoHdbepeHIuu Imo
KomubUKAIlMA TIpaBa MEXKIYHAPOIHBIX JOrOBOPOB CTPEMUIIMCh CO3JATh CIWHBINM PEXUM OIOBOPOK K
IOrOBOPaM, HE3aBHCHMO OT HX XapaKTepa HIH O00BEKTA.

122. Bo- BTOphIX, CHnenuaiabHBIN MOKIATYMK DPACCMOTPES BOIPOC O TOM, SBISETCS JU " pesKUM
BeHCKMX KOHBEHIMI' B OCOOEHHOCTH HPHMEHUMBLIM K HOPMATHBHBIM JIOTOBOpPAaM, W B YaCTHOCTHU
K _JIOTOBOpaM IO TIpaBaM uYejioBeKa. ( DTOT BOWpPOC OBLI CBSI3aH C TMPOOJIEMON JOIYIISHUS WU
HEIOIYIIEHNSI OrOBOPOK K TaKMM JIOroBOpaM, OFHAKO 3Ta IIpoOiieMa OCTajach HEpa3pelleHHON u
3aBUCUT OT COOOPaKEHWM TOJUTHUYESCKOTO WIIM HJEOIOTMYECKOTO IOPSIKa.) IIpuBOogHIOCH
MHOXECTBO apryMEHTOB B II0JIb3y KaK ITOJIOKUTEILHOTO OTBeTa ( pacIIMpeHHEe YKCciIa TOoCyIapCTB-
VYACTHHUKOB TaKWX IOrFOBOPOB, OTHAHHE IIPEAIIOYTEHUS YYACTUIO B CPABHEHHH C HOJIHBIM
HeyJyacTHEM), TaK M OTPUIATEBHOrO0 OTBeTa ( IPOTUBOPEYHE MEXKIYy " OrOBOPKOHW' U IIpaBaMu
YelloBeKa, CIHelMndUuKa DTUX HAOTOBOPOB B CHIY MX KBAa3sHMHOPMATHUBHOM (GYHKIUK M eIUHOOOpa3us

WX OCYIIECTBIEHMS) Ha ITAHHBIA BOIIPOC.

123. CrnenyalbHBIM TOKJTANYWK, OTHAKO, YyKas3all, 4YTO MOMJIMHHAS IOpHIumdecKas IIpodlieMa
3aKJIIOYaeTCs B TOM, 4YTOOBI BBISICHUTDH, SBISIOTCS I HOpMbl Kousennmuit 1969 u 1986 romos
MIPUMEHNMBIMH K JOOOMY THUIIy IOTOBOPOB, B TOM 4YHCIe K " HOPMATHBHBIM' JOrOBOpaM U
JIIOrOBOpaM II0 TIpaBaM 4eJoBeKa, €CJIM JOTOBAapUBAIOIIMECS CTOPOHBI He M3JIOKUIHN CBOUX
MO3UIINI OTHOCUTEIILHO IPAaBOBOIO peXXMMa OTOBOPOK.

124. Y1oOBI OTBETHTH HAa STOT BOIPOC YTBEPIUTEIbHO, CHEIWalbHBIA ITOKIAIUYNK
KOHCTATHUPOBAJI, YTO HOPMbBI, IIPUMEHHMBIe K ITAHHOMY THUIY JOTOBOPOB B COOTBETCTBHHU C
BeHCKMMM KOHBEHIIMSIMHU, OOECIIEUMBAIOT YCTOMYMBOE DPAaBHOBECHE MEXKIY ITOBOIAMH,
MIpUBEIeHHBIMH KaK " CTOPOHHMKAMHU' OTOBOPOK, TaK M HMX " IPOTHBHUKAMHU'. OH Takxke
OTMETHJI, YTO HMEHHO OCHOBHBIE YEpTHI " pexkMMa BeHCKMX KOHBEHIMI' - €ro T'HOKOCTbH,
MMOABMKHOCTh M aJalTHPYEMOCTh - IIO3BOJIUIM €My OOECIIEYHTh COOTBETCTBHE OCOOEHHOCTSIM U
crlenudUKe BCEX TUIOB JIOTOBOPOB WM HOTOBOPHEIX IOJOXKEHHMH W mpuBeau Komuccuio
MexXayHapomgHoro mpasa B 1963 m 1966 romax K OTKa3y OT KaKOW- IMOO HOPMBI, JOIYCKAIOIIeH
OTCTYIIJIEHWE B TIOJb3Yy HOPMATHBHBIX JOTOBOPOB.

125. Mexnyuaapoaabii Cynm B CBOEM KOHCYJILTATUBHOM 3aKIIOYEHWH OTHOCHTEIHHO " OroBOpoOK K
Konsennuu o remonume" yKe yKasal Ha IIPEMMYIIECTBA MAaKCHMAalbHOM THOKOCTH B
MEXIYHAPOMHON IIPAKTHKE MHOTOCTOPDOHHHX COIVIAIIEHMI, KOTOPOM OH HaIJIEXAIIUM 00pa3oM
BOCIIOJIL30BAJICSI IPUMEHMUTEILHO K OJHOMY M3 JOTOBOPOB IIO0 IpaBaM uYelloBekKa. CroenualbHBIN
TOKIIAMYUK OIPENeNININ TPHU DIEMEHTA, KOTOPBIE MO3BOJSIOT YCIENIHO IPUMEHSTH " PEKUM
Benckux KOHBEHIIMH' KO BCEM JOrOBOpaM, HE3aBHCHUMO OT HX O0BEKTa, B TOM YHCIE K
IIOroBOpaM IIO IIpaBaM YeJOBeKa.

a) BOIIPOC O IIPUEMIIEMOCTA OTLOBOPOK IOJKEH DPACCMATPUBATHCS B 3aBUCHUMOCTH OT
00BEKTa W IIEIU JOT0BODA;

b) TOOPOBOJIBLHOCTDh COTIJIACHS IPYTUX HOTOBAPUBAIOIIUAXCS CTOPOH ITOJHOCTBIO
00ecIIeunBaeTCsl KOMILIEKCOM IIPOLENYD IPUHATHS OFOBOPOK M BO3DAXXEHUP IIPOTUB HUX, U
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C) mpaBo " GOPMyIUPOBATE"' OrFOBOPKH HOCHUT IIMIIb TOIOJHHUTEIbHBIA XapakTep,
IIOCKOJBKY B KaXKJIOM IOTOBOPE BTO TPaBO MOKET OBITh OTPAHWMYCHO WJIM IaxXe OTMEHEHO B
OTHOIIIEHHX BCSKOM OTOBOPKM WM HEKOTOPHIX OTOBODOK.

126. CrnemoBaTedbHO, " peXUM BeHCKMX KOHBEHIIMI' OTBEYaeT OCOOEHHOCTSIM HOPMATHUBHBIX
moroBopoB.  CIenMalbHBIA MTOKIATYMK KOHCTATHPOBAJN, YTO HU IIPOOIEMBI " IEIOCTHOCTH"
HOPMATHUBHBIX TOTOBOPOB, HM HPOOJEMBI, CBSI3aHHBIE C " HEB3aMMHOCTHIO" 00S3aTENLCTB, HU
po0JeMbl PAaBEHCTBA CTOPOH HE MOTYT BOCIIPEISTCTBOBATHL IPHUMEHEHHUIO STOTO DPEKMMA.
ITosTOMy, Kax BBISCHHJIOCH,

a) PEeXUM OroBOpOK, mpeaycMoTpeHHbn Kompenmusmu 1969 um 1986 romoB, OBLI
paspaboTaH KakK pPEXMM, KOTOPBIA MOKET M IOJKEH IPUMEHSTHCS KO BCEM MHOIOCTOPOHHHM
IOroBOpaM, HE3aBUCHUMO OT HMX OOBEKTAa, 34 MCKIIOYEHHEM HEKOTOPBIX IOTOBOPOB, 3aKIIIOUYEHHBIX
MeXIy OrpaHWYEHHBIM YKCJIOM CTOPOH, MW YUYPEOHMTEIBbHBIX aKTOB MEXIYHAPOTHBIX OpPraHMU3alIlWi,
IS KOTOPBIX MPEIyCMAaTPUBAIIMCh OTrpAHUYEHHBIE OTCTYILJICHUS,

b) 9TOT PEXKHM B CHIIY €TI0 r'HOKOCTH U IIOJABHM2KHOCTH aIaIllTUPOBAH K 0COOEHHOCTSIM
HOPMATHUBHBIX JOTOBOPOB, BKIIKOYAsA OOTOBOPBI IIO IIpaBaM YEJIOBCKA,

C) IIpU HCBO3MOZKHOCTH 00€ECIIEYNTD IIOJIHYIO IICJIOCTHOCTH JOTOBOPOB, KOTOpasa
HECOBMECTHUMA C CaMHUM OIIPpCACIICHUEM OI'OBOPOK, OTOT PEXKUM 00€ECIIeYNBAET COXpaHCHUE HUX
OCHOBHOI'O COACp2KaHUSI MW TapaHTUPYET €r0 HEU3MEHHOCTD,

d) TaKOM BBIBOJ, HE OIPOBEPTaeTCsS apryMeHTaMH, BEBIIBUHYTHBIMH B CBSI3H C Tak
Ha3bIBAEMBIM IIOCSITaTEILCTBOM Ha IPHUHIIMIIBI B3aMMHOCTH M DPAaBEHCTBA CTOPOH.  €CIIM TaKoe
MOCSTaTEIbCTBO MMEET MECTO, TO OHO SBISETCS CIENCTBUEM CaMHUX OTOBOPOK, a He TeX HODM,
KOTOpble K HHUM NPUMEHSIOTCS, KpOME TOTr0, BTH BO3pakeHUsT HECOBMECTHMBI C CaMOM
MPUPOJON HOPMATHBHBIX HOTOBOPOB, KOTODPBIE, CTPOrO TOBOPS, HE OCHOBAaHBI HAa IIPHUHIIUIIE
B3aMMHOCTH IIPUHSTBIX CTOPOHAMHU OO0SI3aTEILCTB;

e) HET HEeOOXOAMMOCTHM BBIpaOATHIBATHL ITO3MIIMIO II0 BOIPOCY O IIEIECO0OPa3HOCTU
paspelreHust OroBOpKM (OPMYJIMPOBATh K HOPMATHUBHBIM IIOJIOXKEHHSM, B TOM 4YHCIEe B 00JacTH
IIpaB dYelloBeKa. eCIM OYIeT COYTEHO, YTO HX CIeAyeT 3aIllpeTHTh, TO y CTOPOH €CTh IIOJHAS
cBO0OMIAa MCKIIOYUTHL ®TH OTOBOPKM MM I10 HEOOXOIWMOCTH OrPAaHMYMTL MX IIyTEM BKJIIOUEHUS B
IIOTOBOP COOTBETCTBYIOIIIETO YETKOTO ITOJOKEHHUS, YTO IIOJHOCTBIO OTBEUaeT HOpMaM BeHCKUX
KOHBEHIIMIA W HOCHT JIMIIEL IOIIOJHUATEILHBIA XapakKTep.

127. B- Tperbux, CHenuambHBIM JOKIAIYAK DPACCMOTPEN BOMPOC O BHEJPEHUHU OOIIEro peXuma
OTOBOPOK M B OCOOEHHOCTH O HPHMMEHEHMH peskrMa BeHCKMX KOHBEHIIMH K JIOTOBOpAaM II0 IIpaBaM
yelloBekd. Ha IpakTWKe OCHOBHOM KPUTEPMH OOBEKTa M IIENH JOrOBOpa IIPUMEHSIOTCS K
OTOBOPDKAaM K DTUM JOTroBopaM (B TOM YHCJIe TIPU OTCYTCTBUU TIOJIOKEHWN 00 OTrOBOPKax). Kaxk
TEKCTBI IIEJIOTO psiia JOTOBOPOB MO IMpaBaM 4YellOBeKa, TaK M IpaKTHKa TOCYTAPCTB HOATBEDPKIAIOT
STOT OCHOBHOHW IPHUHIIMII.  OCOOBIM XapaKTep HOPMATHBHBIX IOIOBOPOB HE OKAa3bIBAE€T, TaKUM
00pa3oM, Kakoro- Ju0O0 BIMSHUS Ha PEXHUM OrOBOPOK.

128. PaccmaTpmBast 3aTeM MeXaHU3Mbl KOHTPOJS 3a IIpUMEHEHHEM peXHMa OTOBOPOK,
CroenyalpHbIA TOKIAOIUMK YKas3al, dYTO CO BPEMEHM NPUHSITHS BeHCKUX KOHBEHIIUN IIOIYYHIN
PasBHUTHE NOIOJHUTEILHBIE BHUIBI KOHTPOIS, OCYIIECTBISEMBIE HEIOCPEICTBEHHO HAOIIONATEIbHBIMU
opraHaMu, IIpeIyCMOTPEHHLIMH B JOTOBOpax IO IIpaBaM dYelloBeKa. TakuM o0pa3oM, TeIlephb
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CYIIECTBYIOT JIBE MapajIelbHbIX CHCTEMBI KOHTDOJS 32 3aKOHHOCTBIO OTOBOPOK B JaHHOM OONIAcTH:
TPAIUAIMOHHBIE MEXaHU3MbI ( KOHTPOIb CO CTOPOHBI TOCYIAPCTB- YYACTHUKOB H, IIPH
HEOOXOOUMOCTH, CO CTOPOHBI CyIeOHBIX OPTaHOB B pPaMKax YDPEryJIHPOBAHUS CIIOPOB) M OPTaHBI
M0 HaGJIONEHUIO 3a BBIMOJHEHHWEM I[OrOBOPOB IO MpaBaM YeJOBeKa. Poib BTHX IMOCIETHUX B
00JIacTH OTOBOPOK B 3HAYHMTENHHOM CTEIIeHM BO3pOcia 3a mociegHue 15 JeT Kak B PernoHaJIbHOM
raHe (IpakTHKa Komuccuil EBporerickoro um MeXXaMepuKaHCKOTO CY[IOB IO IIpaBaM deloBeKa),
Tak ¥ B MexayHapomHoMm IuiaHe (KomwureT mo JIMKBUmanuy OUCKPUMHWHALMU B OTHOIIEHUU
KEeHIIMH W B ocobeHHocTH KomuTeT mo mpaBam dYeioBeka 285/ w T. I.).

129. B OCHOBE KOHTDOJSI, OCYIIECTBISIEMOIO HAOIIONATENHHLIMM OpraHaMH, JEXHT caMa Ieib
WX JedTenbHOCTH. IIOCKONBKY ®TH JOTOBOPHI MPENYCMATPHUBAIOT CO3JaHHE OPraHOB IIO
HaONIONEHNIO 34 WX OCYIIECTBIEHHMEM, TO STH OpraHbI, COIVIACHO YETKO YCTAaHOBIEHHOMY W
MPU3HAHHOMY B MEXIYHAPOTHOM IIpaBe OOIIEIPaBOBOMY IIPUHIUIY, HaHeJIeHbI COOTBETCTBYIOIIEHN
KOMIIETEHIIUEA B CHJIY CBOMX COOCTBEHHBIX IIOJHOMOYMH. OTH OpraHbl (GakKTHYECKH HE MOTYT
BBIITOJHSATE CBOM (DYHKIIMHM, €CIM MM HEW3BECTHBI UYETKHE IIpelesbl MX KOMIIETEHIIUH B
OTHOIIIEHNH COOTBETCTBYIOIIIMX TOCYIAPCTB, STH MpPeNeabl 3aBUCIT OT OXBaTa M CpOKa IEeNCTBUS
corjacus Ha y4JacTHe B JOTroBope. BmpoueM, Ha NpakTHKe HaOIIOJAaTeIbHBIE OpPTaHbI
KOHTPOJUPYIOT 3aKOHHOCTh OrOBOPOK, WCXONIS M3 KPUTEPUS OO0BEKTa W IIEIM JIOroBOpa.
CroenualbHbIA TOKIAOUMK KOHCTATHPOBAJ, UTO, BCIEICTBHE M C YYeTOM TaKOIO Pa3BUTHUS
COOBITHH, B O00JaCTH JOTOBOPOB IO IIpaBaM YeJIOBEKA COYETAIOTCS pAa3lIMYHblE BHILI KOHTPOJS 3a
3aKOHHOCTBIO OTOBOPOK ( OGBIYHBIA KOHTPOJb CO CTOPOHBI TOCYIAPCTB- YYACTHUKOB, KOHTPOINb CO
CTOPOHBI HAONIIONATEILHOIO OpraHa, €eCIIM TAaKOBOM YUYpEXIEeH ITOrOBOPOM, a TaKKe IPYIrUX OpraHoB -
TaKWX, KaK MEKIYHAapOmHbIE CyAeOHBbIe WM apOUTpPasKHbIe OpPraHbl IO YPEeryIUPOBAHHIO CIIOPOB,
U [Oaxke HaIMOHAIbHBIE CYIbI). Takas cuTyanus He TOJIBKO He WMCKIIOYAeT, HO U, HAIPOTUB,
MIpeamoaaraeT ONpeleleHHYI0 B3aMMOIOIOIHIEMOCTh PA3INYHLIX BUIOB KOHTPOJIS M
COTPYIHHUYECTBO MEKIY OCYIIECTBISIOIINMI €r0 OpraHaMHM.

130. CroenuanpHBIA TOKJIATYHMK PACCMOTPEN BOIPOC O IIOCIENCTBHSX BBIBOIOB, CHEIaHHBIX
KOHTPOJBHBIMKA opraHaMu.  CoOTiIacHO HEKOTOPBIM 3aKIIOYEHHSIM, OCHOBAHHBIM Ha IPHUHIIMIIE

" oTHENMMOCTH" OroBOPKHU ( BOBMOXKHOCTH €€ OTHEJIEHHsS OT OCTAJIbHOM YaCTH BbIPasKeHUS
rOCyJapCTBOM COTJIaCHUSI Ha Yy4YaCTHUE B JIOTOBOPE), TOJBKO " HE3aKOHHAs" OTOBOPKA JOJKHA
CUYMTATHCSI HEINEHCTBUTEIBHOM, B TO BpPEMS KaK TIOCYJapCTBO IIPONOJKAET SIBISATHCS YYaCTHHKOM
moroBopa. OmHako Takas ITO3WUIAS IPOTHBOPEUYMT KOHCEHCYCHOMY IIPHHIIUIY, IIeXKAIlleEMy B
OCHOBE BCSIKOTO JOTOBODHOTO 00sI3aTEILCTBA.

131. Tem He meHee CHenualbHBIM TOKJIAIUYUK CYEJ, UYTO IOPUIAYECKAs 3HAYMMOCTH BBIBOJOB,
CHelTaHHBIX HAONIOMAaTEIbHBIMH OpTaHAMU IIPH HCIONIHEHHM CBOUX KOHTPOJLHBIX (PYHKIIWN, He
IOJI>KHA BBIXOOWUTH 32 PaMKHM TeX HOJHOMOYHM, KOTOPbhle Ha HHUX BO3JOKEHBI, IS
OCYILIECTBJICHMSI OOIIEH 3amgayd IO HaOmomeHuto. IlosToMy gaxke B cllydae KOHCTaTallMHU
HE3aKOHHOCTH OTOBOPKM MM HE CIENYET IOIMEHSTH COOOM TOCYyIapCTBO W OIPENENSTh, HaMEDPEHO
IV OHO SBISITBCS YYACTHHKOM JIOTOBOpa, HECMOTpS Ha HE3aKOHHOCTh OrOBOpPKH.  JIHIIb
rocygapcTBa BCerma MOTYT pearupoBaTh Ha KOHCTATAIIMIO HE3aKOHHOCTH OTOBOPKH, HOOPOCOBECTHO
pPaccMOTpeB €€ apryMeHTaIldIo.

285/ Cwm. 3ameuanme oomrero mopsmka N 24, CCPR/C/21/Rev.1/Add.66, 11 HOSAODS
1994 ropa.
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132. Opra#sl IO KOHTPOJIO 3a 3aKOHHOCTBIO OTOBOPOK, KAaKWMU Obl OHM HH OBIIA, HHU B
KOEM clyyae HE MOIYT OpaTh Ha ceOs (YHKIMH CIEIaBIIEr0 OrOBOPKY IOCYIapCTBAa M OIPEIEISIThH
€ro HaMepeHUs OTHOCHUTEIBHO cdephl OXBaTa TOTOBOPHBIX OO0S3aTENLCTB, KOTOpPHIE OHO T'OTOBO
HECTH,  CIIEIOBATEILHO, TOJLKO OHO MOKET PEIIUTh, KaKMM 00pa30M CIEIyeT HCIIPaBUTh
MOJIOKEHNE, CIIOCOOHOE ITOBIMSTH Ha BBIpakeHHWEe MM COTLJIachs BBHMIY HE3aKOHHOCTH OTOBODKH.
Takum " cpencTBOM" MOKET SIBISITHCSI TIPOCTOE CHSITHME HE3aKOHHOM OTOBOPKM, BHECEHHE B Hee
W3MEHEHHUN, COBMECTHMBIX C OOBEKTOM MU IIEJbI0 MOrOBOpa, WM MIpeKpallleHUue yJacTHS
roCcyJapcTBa B ®TOM JIOTOBOPE.

133. B zakmiouenne CrHenmaiabHBIA JOKIATYMK OOOOIIMI OCHOBHBIE BBIBOMABI, CIEIaHHBLIE B
ceoeM gokiaame. OH ykasall, 4YTO OTOBOPKHM K IOTOBOpaM He TPeOYIOT HOPMATHBHOM
muBepcudbukanud.  IIpuMeHSIEeMBIA PEeXHM XapaKTepHU3yeTCs THOKOCTBIO, CIOCOOHOCTBIO K
aJanTalliid M B JOCTATOYHON CTEIEHM OOECIIEUYMBAET HEOOXOAWMOE PAaBHOBECHE MEIKIY
MIPOTHUBOMIOJOKHEIMIA II0 CMBICTY TPeOOBAaHUSIMH IIEIOCTHOCTH JOrOBOpa M €r0 YHHBEPCAIBHOCTH.
IocTUKeHNE TaKOTO DAaBHOBECHS SIBISETCS BceoOImer Ienbio.  JIro00W HOroBOp, HE3aBHCHMO OT
€ro 00BEKTa, OCTAeTCS TOTOBOPOM M BBIPAXKAET BOJIO YYAaCTBYIOIIMX B HEM TrocymapcTB ( mid
MEXKyHAPOJHBIX OpPTaHU3AIIHMN). Ilear pexkmMa OTOBOPOK - OOECIEUYMTH COATaHCHPOBAHHOCTH
DTOTO BOIJIEM3BIBIEHUS, ¥ OH IIO3BOJISIET B IIEIOM YIOBIETBOPUTEILHO pEINATh TAHHYIO 3a1advy.
Beuto OBl 3XKallb BHOBb CTABMTHL €r0 IIOM BOIPOC, IIpHHaBas Ype3MEpHYIO BaXHOCTh CEKTOPAILHBIM
¢daxkTOpaM, KOTOpBIE BIIOJHE MOTYT COYETATHLCSI C IENCTBYIOIINM PEXKHMOM.

134. IIo mHenmio CHenmallbHOTO ITOKJIAMUYKMKa, STOT OOIIWHA BBIBOJ BCE K€ CIEOYET CMSTUYNTH
IBYMS COOOpPaKEeHUSIMHU:

a) BO- IEPBBIX, HEIb3d OTpuIaTh, 4YTo U B 1951, u B 1969 romy mpaBo IIOCTOSHHO
pPa3BUBAIIOCh, IPOOJEMBI, KOTOPBIX TOIJa BOOOINEe (MIXM IMOYTH) HE CYIIECTBOBANO, IOSIBHIIKCH,
M WX CIIeOyeT pelnaTh, TaKoe pelleHre MOXKeT OBITh HanmeHO B paMkax " BeHckux HopM" c
y4ETOM TOrO, 4YTO HX, B CjIy4ae HEOOXOIWMOCTH, IIOTPeOYETCS amalTHpPOBATh WIIM PAaCIIUPSTH,

b) BO- BTOPBIX, HE CIEIYyeT 3a0bIBaTh, YTO OOBIYHBIM CPEICTBOM aJalTalWd OOIIUX HOPM
MEXIYHAPOMTHOTO IpaBa K OCOOBIM TPeOOBAHMSIM MIIM OOCTOSTEILCTBAM SIBISIETCS IPUHAITHE IIyTEM
JOFOBOPEHHOCTH HAaIJIEXAIIMX HOPM, UYTO BIIOJHE MOKET OBITh IIPHUMEHEHO B OOJACTH OTOBOPOK B
BHUE IPHUHSATHUS IIOJOXEHUN 00 OroBOpKaxX, IIPEeIyCMATPHBAIOIINX OTCTYILIEHHS, €CIH CTOPOHBI
COYTYT DTO HEOOXOIMMBIM.

135. ITo- BUgMMOMYy, HET HHMKAKOrO pEIIAIONIeTr0 JOBOAA B IIONB3Y BBEIEHUS OCOOOTO pexkmMa
OrOBOPOK JjIs HOPMATHBHBIX JOTOBOPOB U JaskKe IJIS JOMOBOPOB IIO IIpaBaM 4YeJIOBEKA.
Oco0eHHOCTH TaKHWX IOrOBOPOB OBIIM BIIOJHE SICHBI cymbaM 1951 roma m " Komuduratopam”
MOCJIEeAYIOIINX JIeT, HO OHM He II0Ka3aJHuCh MM ITOCTATOYHO Cephe3HBIM OCHOBAaHHEM IJISI
pa3spabOTKH BCEOOIIETO pPeXXMMa OTCTYILICHHS.

136. Hapsamy ¢ ®TUM CHpaBeIIWBOCTH pagW HYXXKHO OTMETHTh, YTO COCTABUTEIM BeHCKUX
KOHBEHIIMI BOBCE HE pacCMaTpHUBAIXd Ty DOIb, KOTOPYIO OpPraHbl II0 HAOIIONEHHUIO 3a
BBIIIOJTHEHWEM psia JIOTOBOPOB MOTYT CHITPATh B NPUMEHEHHH 3aKPEIUIEHHOTO HWMH peXXuMa
OTOBOPOK, 3aKPEIIEHHOT0 MMM, B YaCTHOCTH, B OOJIACTH 3alllUThl IIpaB dedoBeka. OmHAKO 3Ty
POJIb MOXKHO JIEFKO KOHKPETH3HMPOBATH C IIOMOIIBIO OOINWX INPHHIMIIOB MEXIYHAapOISHOIO IIpaBa,
OIHOBPEMEHHO YUYWTBIBASI LIEJIU DEXMMAa OTOBOPOK M (OYHKIIMM, BO3JIOXKEHHBIE HA DTHU OPTraHBL.
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137. CrenuallbHBIA JOKJIIATUMK HAIIOMHUII, YTO OH IIPUJIOXHUI K CBOEMY IOKJIAIy
npegHa3HayeHHbIA ['eHepanaprHONM AccaMOllee IIPOEKT DPE3OIIONUM 00 OroBOPKaX K MHOIOCTOPOHHMM
HOPMATHUBHBIM IOTOBOpaM, BKIIOYas IOTOBOPHI IO IIpaBaM dYeJOBEKa, C TeEM UYTOOBI YTOUYHHUTH U
MPOSICHUTh IOPUIUYECKUE ACIEeKThl DTOr0 Bompoca 286/.

286/ ChoeunmanbHBIA MOKJIATUMK IPeMIoXMI KOMHCCHM IIPUHSTH CIEAYIOIIYIO PE3OJIOIMIO;

ITPOEKT PE3OJIIOIINMM KOMHUCCHUU MEKIYHAPOIOHOI'O ITPABA IIO BOIIPOCY
Ob OI'OBOPKAX K HOPMATHUBHLIM MHOI'OCTOPOHHUM IOOT'OBOPAM,
BKIIIOYAS OOTOBOPHI IIO ITPABAM YEJIIOBEKA

Komuccuss MesXKIyHapOITHOTO IIpaBa,

pPAacCMOTpPEB Ha CBOEHW COPOK BOCHBMOM CECCHMU BOIIPOC O EIWHCTBE WIIM DPa3IHIAH
MIPaBOBBIX PEXUMOB OTOBOPOK,

YYHTBIBasE OOCYKJIeHHWE, TPOUCXOMSINEee B HACTOSIIEEe BpeMsl Ha Apyrux ¢opymax IIo
BOIIPOCY 00 OTOBOPKax K HOPMATHBHBIM MHOIOCTOPDOHHMM JJOTOBOpPaM, M B YaCTHOCTH K
IIOrOBOpaM, KacaloIUMCS IIpaB dYeOBEKa,

CYMTasl JKeNaTeJbHbIM, YTOOBI B ®TOM MMCKYCCHM IIPO3BYYal M TOJOC MEKIYHAPOIHOTO
mpaBa,

1. BHOBb IIOATBEPIKIAET CBOIO IIPUBEPKEHHOCTH H(DHEKTUBHOMY IIPUMEHEHHIO DPERKMMA
OrOBOPOK, YCTAHOBIEHHOIO CTaTbsIMK 19-23 BeHCKMX KOHBEHIIMM O IIpaBe JIorosopo 1969
u 1986 T10HO0B, B YACTHOCTH CBOIO IIPHBEPKEHHOCTHL COOIIONEHHIO OCHOBOIIOJIATAIOIIErO
KpUTEPHSI O0BEKTAa M IEIM JOrOBOpPa B KavyeCTBE OCHOBHOTO KDPUTEPHUS IJIs OIpEIeICHMS
IOIYyCTUMOCTH OTOBOPOK;

2. CYHTAET, YTO B CHIY CBOEHd I'MOKOCTH STOT PEXHM OTBEYAET TPEOOBAHUSIM BCEX
IIOFOBOPOB, BHE 3aBHCHMMOCTA OT MX OOBEKTa HJIM XapakKTepa, X OOECHEYHMBAET IIPUEMIIEMBIN
0ajlaHC MEXKIy 3amadedl COXpaHEHHUs IEJIOCTHOCTH TEKCTa JOroBOpa M YHHBEDPCAIBHOCTH
y4acTHs B DTOM JOTOBOPE;

3. CUMTAET, YTO DTH LEIW B PABHOW CTEIIEHW NPUMEHUMBI K OrOBOPKAaM K
MHOTOCTOPOHHMM HOPMAaTHUBHBIM JI0OroBOpaM, BKJIIOYasd IOTOBOPBI B obmacTu IIpaB 4YEJIOBCKA,
U 4YTO BCICICTBHEC BTOTO O6H_II/IC IIpaBujIa, 3aKPCINICHHBIC B BBIMICYIIOMAHYTBIX Benckux
KOHBEHIIMSX, B IIOJHOW MEpe IIPUMEHHMMbI K OTOBOPKAaM K TaKWM JOTOBOpaM,

4, BMeCTe C TeEM CYHTAET, YTO YCTAaHOBIIEHHE MEXaHW3Ma KOHTDPOIS MHOTUMU
IOrOBOPAMHK II0 IIpaBaM dYelIOBEKA CO3JAET OCOObIe IPOOJEMBI, KOTOpPbIE HE OBLIH
IIPEIYCMOTPEHLEI B MOMEHT pa3pa0OTKM STHUX KOHBEHIIMA W KOTOPBLIE CBSI3aHBEI C
OIlpellelIeHHEM TOIYCTUMOCTH OTOBOPOK, C(HOPMYIHUPOBAHHBIX TOCYIapCTBAMHY,

5. TakXe CUMTAaeT, UYTO, XOTS B DTUX JOTOBOpaX OTCYTCTBYIOT KaKHe- JTHOO
MOJIOKEHUST IO JAHHOMY BOIIPOCY, OpPTaHBI, KOTOPBLIE OHH YUYPEKIAIOT, B IOOOM Ccllydae
00Iamar0T KOMIIETEHIIMEN II0 OCYIIECTBICHHUIO ®TOM (GYHKIMKA OIPENEIEHNS, HEOOXOIMMOM
IUIST BBIIIOJTHEHUS BO3JOXKEHHBIX HAa HHMX 3aJa4, HO YTO KOHTPOJb, KOTOPBIA OHH MOTLYT
OCYIIIECTBISITE B OTHOIIEHWH IOIYCTUMOCTH OTOBOPOK, HE HWCKIIOYAET TPATHMIIMOHHBIX (GOpM
KOHTPOJSI, OOECIEYNBAEMOI0 CTOPOHAMM- YUACTHUKAMHU, C OXHOM CTOPOHBI, B COOTBETCTBHH
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138. BBumy HemocTaTka BpeMeHM KoMHCCHM HeE YIAlIOCh PAacCMOTPETh HH MOKJIad, HU IIPOEKT
pesomonuu. OHa pelnniia IMepeHeCTH OOCYXKIeHHWE DTOM TeMbl Ha clemyiomui rox.  OmHako
HEKOTOphIe 4ieHbl KoMuccuy BBICOKO OleHWIH mokiaan CIenualbHOTO TOKIATYHMKa II0 CTOJIb
CIIOXKHOW W TOHKOW IpoGjemMe. B »ToW cBSI3W OHUM HANOMHUIH, dYTO KoMucCHU OBLIO OBI
JKellaTeJIbHO IPOBECTH OCHOBATEIbHOE H3YUYEHME psia 3aTPOHYTHIX B IOKJIAAe BOIPOCOB, VYHTHIBAS
Mpy¥ HEOOXOMUMOCTH [PYrHe TUIBI HOPMATHBHBIX IOroBOpoB.  Takyke BBI3Ball OH0OpEHHWE U TOT
dakT, UYTO K HOKIamy Oblda IpUIOKeHa Ouoamorpacdus. BwmecTe ¢ TeM HEKOTODBIE YJIEHBI
Komuccun BbIpasunu coxkajgeHue, 4To Komuccus He HaIlla BpEMEHH IJISl TPUHSTHAS PEIIEHHUS II0
BTOMY JIOKJagy Ha CBOEH COPOK BOCHMOUM CECCHM.

C BBIIIEYIOMSHYTBIMHU IIOJIOKEHUSIMUA BeHCKMX KoHBeHIuM 1969 u 1986 romos u, I1ipu
HEOOXOOMMOCTH, KOHTDPOJIS CO CTOPOHBI OPraHOB II0 YPETYIMPOBAHMIO JIFOOOIO CIIOpA,
KOTOPBIA MOKET BO3HHKHYTH B CBSI3HM C OCYIIECTBIECHHEM IaHHOIO JIOTOBOPA;

(CM. mpomoiK. CHOCKH Ha CIeI. CTD.)

286/ ( okoHuYaHHE)

6. oHaA Tak:Ke TBepao yOexXjIeHa B TOM, UTO JHIIb TOCYHAPCTBO, JellaloIiee
OTOBOPKY, 00s3aHO IIPMHHMATL COOTBETCTBYIOIIME MEPLI B CIyYyae HECOBMECTHMOCTH
chOpMYINPOBAHHON MM OIOBODKHM C OOBEKTOM M IIENBI0 JOroBopa. Takume Mephl MOTYT
BKJIIOYATh JIMOO OTKa3 TOCYJNapcTBa OT y4YacTHsS B JOTOBOpE, JUOO CHSITHME OrOBODKH, WA
K€ BHECEHHWE B Hee H3MEHEHHM, C TeM YTOOBI CHSATH BO3Pa’kE€HHS OTHOCHUTEIHHO
OTMEUYEHHON HEIOMYCTUMOCTH;

7. TOpuU3bIBAaeT TOCYIAapCTBa TECHO W JTOOPOCOBECTHO COTPYIHHWYATH C OpPraHaMH,
OTBEYAIOIIMMH 3a ONpeIelieHre ITOIYCTUMOCTH OTOBOPOK, TaM, TJIe TaK’ue OpPTraHbI
CYIIECTBYIOT;

8. BHOCHT IpPEJIOKEHHE O KEIATEILHOCTH B OYIYIIEM BKIIOYEHUS CIEIIMATBHBIX
MOJIOKEHNH B MHOTOCTOPOHHHME HOPMATHBHBIE ITOTOBOPHBI, BKIIOYas JOTOBODPHI IO IIpaBaM
YelloBeKd, C IEJIbI0 YCTPAaHEHUS IIIOOBIX HEOIPEIEIEHHOCTEN, KaCaloIIMXCs IPUMEHUMOTO
pexXmMa OTOBOPOK, IIOJJHOMOYMH IIO OMNpPEIeIeHUIO JTOIMYCTUMOCTH OTOBOPOK, KOTOPBIMHU
00JIamaroT OpraHbl II0 KOHTPOIIO, YYPEXIEHHBIE B paMKax IOrOBOPOB, M IIPABOBBIX
TIOCENCTBUN TaKOTO OIPEIeNeHNUST;

9.  BBIpaXaeT HANEXAY, YTO BBIIIEU3JIOKEHHbIE IIPUHIUIILI IIOMOTYT IPOSCHUTH PEXXUM
OTOBOPOK, IIPUMEHMMBIA B HOPMATHBHBIM MHOTOCTOPOHHHM IOrOBOpaM, B YAaCTHOCTH B
00IaCTH IIpaB YeJIOBEKa, U

10. npemmaraer [eHepanmbHOW AccaMbGiee JOBECTH HACTOSIIYIO DPE3OTIONHIO JIO CBEJCHUS
rOCyJIapcTB M OPraHOB, HAa KOTOPBIE MOKET OBITh BO3JIOXKEHA 3ajada OIIPEHeIeHUS
IOMYCTUMOCTH TaKUX IOrOBOPOB.
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139. Opnako psg wieHoB KomMuccuu B IPUHIIMIIE OHOOPUIM HOEI0 IPUHSATHS PE30JIONMUUA B
nyxe, TpeniokeHHOM CHenmaibHBIM HOKIamuyukoM. Jlpyrme wieHsl Kommccnm, He BBICTYIIAs
IIPOTUB PE3O0JIOHUU, BBIPA3MIN COMHEHHMS OTHOCHUTEIBHO €€ IeIeCO00Pa3HOCTH.

140. Hakonerr, Takxe OBLI 3aTPOHYT BOIPOC O CO3MAHHUM pabouer TPYIIBI IO DTOM TEME.

T'IABA VI
ITPOYME PENIEHUWA W BBIBOObI KOMHCCUM

A. IlporpamMma, OpoLEeAyphbl M MeTOHbI padoThl KoMHCCHM M €€ JOKYMEHTAIHs

141. B cBasu ¢ mynkrom 9 pesomronmum 50/45 Temepampmonn AccamoOnen ot 11 mexadOps
1995 roma 287/ Komwuccusi paccMOTpena JaHHBIM BOMPOC B paMKaX MyHKTa 7/ CBOEH
TIOBECTKU IHS, o3ariaBieHHoro " I[Iporpamma, mporenypbsl W MeTonbl paboTel Komwmccuum m ee
IOKyMeHTaIus', W Tepefana ero ['pymnme mo maHUpoBaHWIO BIOpO pacIIMpeHHOTO COCTaBa.

142. I'pynmma mo ItaHMpPOBAHUIO IIpOBejia INeCTh 3acefaHui. Ha ee paccMOTpeHHMHM HaXOIUJIICS
pasmes TeEMaTHYeCKOro pesoMe O0OCy:KumeHHs, cocrosBiierocs B Illectom xomurere I'eHepaiabHOM
AccamM0ien B XOIe €e IATHIECITOM CeCcCHM, o3arjdaBieHHBIA " IIpoume pellleHHsT U BBIBOIBI
Komuccun" 288 /. Ilepen umemamm I'pynmbl o INTaHHMPOBAHMIO HAa €€ BTOPOM 3acemaHUN
BBICTYIIMII 3aMECTHTENIb I'eHepallbHOrO ceKpeTaps, HOPUCKOHCYIbT Opranuszanuu OObeTHHEHHBIX
Hamunr r- 5 Xanc Kopemn.

1. TIlpouenypsl M MeTOmBLl pabOTHI

143. I'pynma mo MIaHUPOBAHUIO co3daja HeodHUIIMAIbHYI0 pabouyro rpymmy 289/, Kotopas
oOcyamiIa Bce BO3HHUKIIKE BONpOChl. OHa TOATOTOBMIIA IPOEKT II0 HAHHOM TeMe, KOTOPBIN
COCTaBMJI OCHOBY mOKJama I['pyImel 0 IIaHMPOBAHUIO.

144, Ha cBoux 2459-2461- M sacemanusax 12-16 wuroas 1996 roma Komwuccust paccMoTpena u
omobpuia mokmanm I'pymnmel IO IIaHMPOBAHUIO.

287/ Cm. nyskt 150 HumxXKe.
288/ IToxyment A/CN.4/472/Add.1, nyurTel 175-190.

289/ B cocraBe r-Ha JIxx. Kpoydopma (pykoBommrens), r-Ha M. Boyara,
r-ga K. UWnpuca, r-ma A. Ilemnme m r-ma III. Pao.
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YACTD |
PE3IOME N OCHOBHBIE BBbIBOJIbI

IIpocnba I'eHepaipHON AccaMOilen

145. B 1995 romy I'emepanmbHast AccamoOiess mpocuiaa Komuccuio " MpoaHAJIU3HUPOBAThH IIPOIIETYPHI
CBOEN pabOThI B IENSIX MAIbHEWIIEr0 YBEJIMYEHHS CBOEr0 BKJaga B IIPOIrPECCUBHOE Da3BUTHE WU
KomuMHUKAIIAI0 MEXIYHAPOIHOTO IIpaBa MW BKIIOYNTh CBOM MHEHHS B CBOH MOKJaj IeHepalbHOMN
AccaMbiiee Ha €€ TSTHIECST IEPBOM CecCUu'. OHa 3aIrpocuiia TaKXe 3aMeYaHus OT
MIPaBUTEIECTE B OTHOIIEHUM " HBIHEIIHEIO COCTOSHMS IIpollecca KOAMMUKAIUK B PaMKaX CHCTEMbI
Opranmsanuu O0bennmHeHHbIX Harmir".

146. B orBer mHa mpocwsOy I'eHepanmbHON AccamOiienm B vactd |l HacTosIero moxiaza
comepxKUTCsT 0030p mpomenyp Kommccum M menaeTcsl IIOMBITKA OIpeNeIeHHs HM3MeHEHMH,
CITOCOOHBIX ITOBBICUTEL €€ IIOJE3HOCTh M 9(pdeKTUBHOCTE.  HEKOTOpBIE M3 BTHX H3MEHEHHH MOKET
OCYLIECTBUTL caMa Komuccus, mapyrue TpeOyIOT COTPYIHHMYECTBA IPYTMX OPraHOB, B OCOOEHHOCTH
Illectroro kKoMwmTETA.

147. B HacTosIeM pe3roMe colepsKaTcs OCHOBHBIE BBIBOJLI M DPEKOMEHITAIIUM IOKJIAJa.

OO01Ire BBIBOABI M PEKOMEHIAIINHN

BrIBOIIEI

148. Bompoc o TOM, Kakme METOABI OYIYT CIOCOOCTBOBATH IIPOTPECCHBHOMY DPa3BUTHIO U
KomudHUKaIUY MEKIYHAPOTHOrO IIpaBa, TpeOyeT pacCMOTPEHHUs] HBIHEIITHETO COCTOSHUS
IIPOTPECCUBHOTO PA3BUTHS W KOIM(MDUKAIMU IIOCIIE MOYTH ISTHIECITHIIETHEN IeITEIbHOCTH
Komuccun. Ilo mamHomy Bompocy I'pymma mo INTAHUPOBAHHUIO IIPUIILIA K CIEIYIOIIUM OOIIUM
BBIBOJIAM.

a) Ha mpaxTuke INpOBENEeHHE pa3IMUYMI MEXIY KOTUDHUKAIMEN U IIPOrPECCUBHBIM
Pa3BUTUEM SBISETCS CIIOXKHBIM, a MOPOM W HEBO3MOXHBIM, Komuccnus ucxonuiia u3
KOMOMHHPOBAHHOM WIEeH KOOUGUKAIMK M IIPOCPECCUBHOIO DAa3BUTUsA.  Pa3imuums, IIPOBOIUMEIE B
ITooKeHn MeXAy IBYMs IIPOILlECCAMM, OKa3alduch He IPUMEHUMBIMHA K NPaKTUYECKOH padoTe WU
MOIJIH ObI OBITh YCTPaHEHBI NPHU KakKOM- Tu00 mepecMmorpe Ilomoxkenus ( myHKThI 157-160).

b) Hecmotpss Ha mpomcmrenmue ¢ 1949 roma B MeXAYHApPOITHOM IIpaBe U
MEKIYHAPOIHBLIX OPraHM3allMsgX MHOTOUYMCIEHHBLIE HM3MEHEHHS, COXPAaHSIETCsS BaKHOE 3HauYeHUE
YIOPSIIOYEHHOr0 Iporiecca KoaudUKaluu W IIPOrpeccHBHOro pas3Butus ( myHKTHI 168-171).

C) CyIlecTBYET LEJBIA P MyTeW BO3MOIKHOTO IIOBBIIIEHUS OTHAYM W 3hhEKTUBHOCTH

MeTomoB paboTel Kommccuu, a TakkKe YIOPSMOUEHUs] W pas3BuTus oTHoireHud ¢ IllecTsiM
komuTeToM ( MyHKTHI 172-177).

PexomeHganmu

149. Ilo mpwymHam, mnOpHBEIeHHBIM B dYacTu I, Komuccust memaer clienyronme KOHKPETHEIE
PEKOMEHTAIINMN.
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a) Ha ocHoBe ycranoBmenHon Komwmccuenn B 1992 romy mpoleaypbl CIeAyeT MHPOIOIKHUTDH
IESITETBHOCTD 0 OIPENEIEHNI0 BO3MOXKHBIX TeM OYIyIed pabOThl C ILENbI0 WX IOCIENYIOIIEN
pekomenmaruu I'enepanbHoit Accambiee (myHKTHI 165-166).

b) IMapamneasHo ¢ »tuM ['eHepanbHOR AccaMmOllee - M 4Yepe3 ee IIOCPEICTBO IPYTHUM
opranaMm cucteMbl Opranuszanuu OObeIMHEHHBIX Hanmit - cienyeT pPeKOMEHI0BATh IPEICTABIATH
KoMuccun BO3MOXKHBIE TEMBI, Kacaloluecs KOIU(PUKAIMU W IIPOCPECCUBHOIO pPa3BUTHUS
MeXXIyHapoaHoro mpama ( myHKTeI 166, 178-179).

C) Komuccun cliemyeT pacIIUpHWTh PaAaMKH IIPHUMEHSIEMOIN €0 HPAaKTHUKH OIIpemeIcHUs
BOIIPOCOB, II0 KOTOPBIM TpeOYIOTCS KOHKpeTHbIe 3aMedanus IllecToro KoMuTeTa, IO BO3MOXKHOCTH
0 TPUHSTUS COOTBETCTBYIOIIUX IPOEKTOB cTaTer (myHKT 182).

d) PaccoluraeMble IIpaBUTEILCTBAM BOIIPOCHUKM JOJKHBI OBITH YIOOHBIMHU IS
MOJIL30BaHUS, W, B YaCTHOCTH, COJEp>KaTh YETKHE IIOSICHEHUS B OTHOIIEHHM XapakTepa U
cofiepsKaHus 3amparnuBaeMon uHbopMarnuu ( myHKT 182).

e) Hokmanm Komuccuu moiskeH OBITH GOJieeé KPATKMM W TEMATHYECKMM U IO
BO3MOXKHOCTM KOHIIEHTPHMPOBATLCS Ha KJIIOUEBBIX BOIPOCAX M DPA3BACHATH HUX, € TEM YTOOBI
CIIOCOOGCTBOBATh YIOPSIOYEHHUIO 0o0Cy:KuaeHus mokmaga B Illectom komurtere (myHKT 182).

f) CrenyeTr MPOCUTH CIIENHMATBHBIX ITOKIATUYNKOB KOHKPETHO OIPENENSTh XapakTep U
00beM paboThI, IJIAHUPYEMOW Ha cleaylomyro ceccuto ( myHKT 190). HWx pmoxmambl IOIKHBI
IIOCTyIATh 3a0JIarOBPEMEHHO JO HAadalla CECCHHM, Ha KOTOPOHM OHHM IIOJJIEXKAT PacCMOTPEHHUIO
( mynkT 191).

0) CroenyanbHbIM IOKIATYUKAM CJIAEAyeT IPedI0oKUThL pabdoTaTh COBMECTHO C
KOHCYIIPTATUBHOM TPYIIOW ujaeHOB KoMmccmy;  TaKyl CHCTEMY CIEIyeT PaclpOCTPaHUTh TaKKe
Ha BTOpPOE UYTEHHWE IO TeMe OTBETCTBEHHOCTH TrocynapcTB ( myHKThI 192-196).

h) CroenyanbHble TOKIATUYMKH JOJKHBI II0 BO3MOKHOCTH TOTOBUTH IIPOEKTHI
KOMMEHTApUeB WM MPUMEYaHHHM K TIpelilaraeéMbIM MMM IIPOEKTaM CTaTeW W IepecMaTpuBaTh HUX B
CBeTe M3MEHEHMI, BHECEHHBIX PeTaKIIMOHHLIM KOMUTETOM, C TE€M YTOOBI ®TH KOMMEHTAPUHU OBLIN
B HAJMYMU K MOMEHTY OOCy:KuaeHus Ha IeHyme (myHKThl 197-201).

i) Crenyer mepecMOTpPeTh CHCTEMy IIPEHHMN Ha IUIEHYMaxX C LeJbi0 €€ TalbHEeHIIero
YIOPSIMOYEHNS] W CO3TAHUS YCIOBHM AN TMOATOTOBKM IlpemcemarenieM B KOHLE MPEHUN
IIPEIBAPUTENHFHOIO Pe3loMe BBIBOLOB HAa OCHOBE HPOBEHNEHWS HPHW HEOOXOIUMOCTH CIIPABOYHOTO
rojocoBaHus ( myHKTHI 202-211).

)] Heo06xomuMoO COXpaHHTL HBIHEIIHIO CHCTEMY (OpPMHUPOBaHHUS PemakIMOHHOrO
KOMHUTETa B Pa3JIUYHOM COCTaBe IS PAcCMOTPeHHUs pas3HbIXx TeM (myHKT 215).

K) Heo6xomuMo IIMpe MCIOIAL30BATH pabouyre TPYNIBI KaK B IEISX YCTPaHEHUS
KOHKDETHBIX IIPOTHBOPEUYHI, TaK M B IEIIX YCKOPEHHS B COOTBETCTBYIOIIMX CIydYasiX IIpOIecca
paccMOTpeHHsSI TeEM B IEJIOM, B IOCIeIHEM ciy4yae PaGouass rpymma, Kak IIpaBHIO, OYIET
IEeNCTBOBAaTh BMecTO PemakumoHHOr0 KomwmTeTa ( MyHKTHI 218-219).
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)] Komuccun clienyeT OIpeneNsiTh CBOM Iedd M HOBOIUTH HX IO CBeleHUsT [eHepalbHON
AccaM0er B Hayalle KaXXIOTO IISTUIETHsS, a4 TaKKe IepecMaTpPUBATh CBOIO IIPOrpaMMy pabOTHI B
KOHIIE KaXJoro maTuieTus (IMyHKT 222).

m)  Komuccuu ciienyeT BO3POIUTH WMEBIIYI0 MECTO DaHee MPAKTUKY IPOBEICHUS CECCHU
IIPOJOIIKHUTEILHOCTEI0 B 10 Hememb ¢ BO3MOXKHBIM IIPOJIEHHEM CECCHH IIPHM HEOOXOTMMOCTH IO

12 wmepmenb, B OCOOEHHOCTM B XOJie TOCIENHEN ceccHM TSTWiIeTHs ( IIyHKT 227).

n) B 1998 roay HeoOXOAMMO IPUCTYIUTH K OCYIIECTBJIECHHUIO DKCIIEPHMEHTA IIO
MPOBENEHUIO Da3leIeHHOW Ha YacTh ceccuu ( MyHKThI 228-233).

0) Heo6xomuMo aKTHBU3MPOBATh M PACIIMPUTh BKIAJ CekpeTapmara B pabory Komuccuu
(mynkTBl 234-235).

p) Heo6xomuMo TpomokuTh mpoBemeHrne CeMHUHapa MO MEKIYHAPOTHOMY IIPABY
( myHKT 236).

q) Crenmyer IOOINPSTh W Pa3BUBATh OTHOIIEHUS C APYTMMH OpTaHAMM, B YaCTHOCTH C
PETMOHANIBHBIMU fopugudeckuMu opraHamMu ( myHKT 240).

r Komuccun caenyerT NpemIpUHATL YCUIUS II0 Pa3sBUTHUIO CBSI3EH C IPYTUMHU
CIIENUAalIN3UPOBAHHBIMEU yupexaenusamu Opranmsanuyn OOnemuHeHHBIX Hanwi, 3aHMMarOIIMMUACS
HOPMOTBODYECKOM MAEATENLHOCTLI0O B 00JIACTAX CBOEN KOMIIETEHIMM, M B YaCTHOCTH H3YYUThH
BO3MOXKHOCTb O0OMeHa WMHGOpMAaIMed C HUMHA W JaKe IIPOBEIEHHS COBMECTHOM pPabOThI IIO
OTHEeNbHBIM TeMaM ( IMyHKT 241).

s) CrenyeT pacCMOTpPETh BOIIpOC O mopaboTke u oOHoBieHnu Ilomoxkenmmss o Komumccuu
B 1999 romy B cBsa3u ¢ 50- nmeTHEW TOMOBIIMHOM CcO OHS OCHoBaHHS Komwuccum
( myHKTBI 242-244).

YACTDH 1l
MOOPOBHBIN AHAJIN3
1. BeeneHwue
150. B pesomrorinum 50/45 ot 11 mexabps 1995 roma I'enepanbHass AccamOiest, B YaCTHOCTH:

"9.  mpocu[ ma] Komwuccuio MexRITyHaApOTHOTO IIpaBa:

a) IPOAHAINU3UPOBATh IIPOIEAYPHI CBOEX pPabOThI B ILEIASIX TAILHEHIIIETO YBEIUUYESHUS
CBOETO BKIIaJa B IIPOTPECCHBHOE pAa3BUTUE W KOTWGUKAIMIO MEXIYHAPOTHOIO IpaBa U

BKJIIOYMTL CBOM MHEHMS B CBOU moKuajn I'eHepalbHOU Accambilee Ha €€ ISTHAECIT IIEPBOM CECCHM,

b) IIO- IPEXXHEMY VIENSTh 0C000€ BHMMAHHE YKA3aHHMIO B CBOEM €3KETOTHOM
IOKIIaJie IO KaXKIOU TeMe TeX KOHKDPETHBIX BOIIPOCOB, €CIIM TaKOBBIE HMEIOTCH, IO
KOTOPBIM H3JI0KEHWE IIPaBUTEILCTBAMM CBOMX MHeHmu# au6o B IllectoM KomwuTeTe, MO0 B
MMMCHEMEHHON (OpMeE IIPEICTABISIO OBl OCOOBIM WMHTEpPEC B ILIaHE NpemocTaBieHus Komwmccuun
5(pdHEeKTUBHOTO PYKOBOICTBA B €€ HOalbHEHIIe: paborTe;
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10. opocu[ ma] T'eHepambHOrO cekpeTaps MPENJIOXUTH TOCYIapcTBAM BBICKAa3aTh CBOU
3aMeyYaHWusI B OTHOIIEHUS HBIHEITHETO COCTOSIHHUS IIpollecca KogudbuKaluy B paMKax
cucteMsl Oprammsanuu OObemuHEeHHBIX Hamui W mOpencTaBUTh TOKIam o0 »ToM I'eHepalbHOM
AccaM0iee Ha ee IATHIECIT IIEPBOM CECCHM...".

151. Ha nporssxkenmu psga netr Kommuccus OCYIIECTBIIsAIa HOCTATOYHO IIOCIIETOBAaTEIBLHOE
pPacCMOTpEHHE CBOMX METOJOB pabOThI W BHecha psju uaMmeHeHun 290/ OmHako, Kak
CBUIETEILCTBYIOT BBINIEN3JIOKEHHBIE IIYHKTBI, a TakKKe IIpeHus 1o nokiany Komwuccuw,
nposenerHbsie B Illectrom komuteTe B 1995 romy 291/, cymiecTByeT HEOOXOAMMOCTh B 0oJjee
BCEOOBEMITIOIEM PACCMOTPEHUHN " HBIHEITHETO COCTOSHHS IIporecca KOomudHUKAIWMUd B paMKax
cucteMsl Oprammsanun OO0bemuHeHHBIX Hamui" wm Oymymiern ponu Komumccuu B ®TOM IIpOIIECCE.
B coorBercTBum ¢ myHKTOM 9 pesomonuu 50/45 TemepamsHonn Accambien Komwuccun
IpemIaraeTcs IMIPOaHaIU3UPOBATH B DTOM CBSI3M CBOM IIPOIEAYPHI PabOTEHI.

152. Hacrostiiuin mokman monrorosieH Komwmccumen 292/ Kak 4acTh IMPOJOJIKAIOIIETOCS
paccMOTpeHHsI B paMKax Komuccuym ee MeTOIOB W IIPOILEAYpP pabOThI M B OTBET Ha IIPOCKHOY,
comepKarnyocs B myHKTe 9 pesomonun 50/45 TenepanbHom Accambien. B HeM mpemmpubsiTa
IIONBITKA OIIPENEINTh JI00bIe M3MEHEHMS B Ipoleaypax paborel Komuccwu, KOTOPBIE MOTIH ObI
TOBBICUTh €€ TOJIE3HOCTh U 3dderTuBHOCTh 293/ Kak OymeT BHOHO majlee, HEKOTOpPBIE

W3 DTHX H3MEHEHHMH MOTYT OBITh OCYIIECTBIEHBI camorl Kommccued, TOorma Kak IpPYyrHe IOTPEOYIOT
WHAIMATABLI WM COTPYSHMYECTBA C JIPYTMMM OpraHaMu, H B YacTHocTh ¢ camuMm IllecTeiMm
KOMHTETOM.

153. B xome o6cyxmenms mporenyp paborsl KomMmccuu HeOOXOOMMO VYHUTHIBATH Pl pedopM,
npoBelcHHBIX KoMuccuenn B IOCIeTHHE TOJbI, a TaKxXe OrpaHMYEHHS, OKa3bIBABIINE BIUSHUE Ha
ee paboOTy B CHIIy BHEIIHMX (akTOpoB. BMmecTo oOIIEro or4eTa B HACTOSIIEM JIOKIAne B

290/ IlIpeppiayiiue OOCYKIEHWS METOJOB DPAaOOTHI CM., HAamlpuMep, B
Yearbook... 1958 , vol. Il at pp. 107-110, 00CyXXIeHMe Ha OCHOBE IOKJjama I- Ha
3ypeka (A/CN.4/108). B xome ubIHerHero msaTmieTHero mepuoma (1992-1996  rome) KMII
CTpeMUJIach YIYYIINTh CBOM e€KeromHble mokianmel ( Yearbook... 1992 , vol. Il, p. 136),
IIEpECMOTpEIA IIOJOXKEHHSI, Kacalolrecs padoThl PEFaKIMOHHOTO KOMHUTETA
( Yearbook... 1992 , vol. Il, p. 135-136), paccMoTpela OIHY M3 OCHOBHBIX TEM
( mpemsTaraeMbplil MeXXKIYHAPOIHBIN YTOJOBHBIA Cyd) B XOI€ TPEX CECCUU IIYyTEM HCIIOIb30BAHUS
CrrenmajpbHOM paboueil Tpymmbl ( OKOHYATENBHYIO pekKoMeHmanuio cM. B A/48/10, cTp. 42-43,
263-347) w mpenyoxkuiia 0ollee YIOPSIOYEHHYI0O M BCEOOBEMIIIONIYIO IPOIENYDPY ISt
PacCMOTPEHUS. BO3MOXKHBIX HOBBIX TEM.

291/ Cwm. Temartuueckoe pestome mpenui B Illectrom kKomureTe I'eHepallbHOM AccamMOlien
Ha ee matugecsitonn ceccunm (A/CN.4/472/Add.1, 10 saBaps 1996 roma), cTp. 45-50.

292/ TlepBOHAYANBHBIM TPOEKT OBLI TMOATOTOBIIEH HEOOINBINION pabodyed TPYNIION B COCTaBe
r- ua Kpoydopma ( pykoBoguteidn), I-Ha Boysta, r-Ha Wmpuca, r1-Ha Ilexme u r- Ha Pao,
IOCJIE Yero OH OBLI IEPECMOTPEH BTOM pabodyed TIPYIION C YYETOM pPE3YILTATOB OOCYKIECHHUS B
I'pynme mo IIaHMPOBAHMIO.

293/ Psg 9TUX WM3MEHEHUN OBLI OCYIIECTBIEH Ha IIPAKTHKE B TEUECHHE HBIHEIIIHETO
nsatunetHero mepuoga ( cM. cHocky 290 BeIIe).
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KaXmoM pasjeie OymyT, II0 Mepe HeOOXOOMMOCTH, OCBEIIAThCS PAa3JIHYHbIE ACHEKTHI METOMIOB
padorer Komuccum.

2.  B03MOXHOCTH IJs HOPOJNOJIKEHUS KOTUMUKAINHN U
IIPOTPECCUBHOTO Pa3BUTHS

154. B ocHoBe mpocwk0bI, comepxKaierics B myHKTe 9 pesomonum 50/45 TenepanbHON
AccaM0bmeu, JeXWT Ielb " JalbHEWINEero yBenuwdveHus BKiama [ Komuccuw]| B IpPOrpecCHBHOE
pa3BuUTHE M KOAM(PHUKAIIMIO MEXKIYHAPOIHOTO IIpaBa’. Bompoc o ToM, KakuWe IIpOIERyphl PadOTHI
OyIyT HaAMIIyYIIIUM OOpPa30oM CIIOCOOCTBOBATH IOCTHMXKEHHIO ®TOrO pe3ylbraTa, TPeOyeT
PAcCMOTpEHUST HBIHEIITHUX BO3MOKHOCTEN IIPOCPECCHUBHOIO DPAa3BUTHUS M KOAU(PHUKAIMH IIOCIE TOTrO,
kak Kommuccusi OCyIIECTBISIIA CBOIO JIESITENHHOCThH B TeUeHHE OKojao 50 Jer.

155. Komuccust Gbuta co3maHa Ha ocHoBe pesomionumu 174 (1) TenepanpHont AccamMOien OT
21 HosiOps 1947 rtoma 294/ w mpoBella CBOIO IEPBYIO CECCHUIO IMPOAOKHUTEIHHOCTHIO OKOJIO
neBsaTd Hemellb B 1949 romy. B TO BpeMs BBICKA3BIBAIKChL MHOTOYMCIEHHBIE MHEHMS B IIOJb3Y
Toro, 4ro0bl KoMuccHusi sSBISIACh IOCTOSHHBIM OPraHOM.

156. Henpro Komuccuu siBimsieTcss " COIENMCTBHE IPOTPECCHBHOMY Da3BUTHUIO MEKIYHAPOIHOTO
npaBa u ero komuburamuu' ( Ilomoxkenwme, crathst 1 (1)); OHAa 3aHUMAETCS

" IpeuMYIIIECTBEHHO" BOIPOCAMHU MEXIYHAPOIHOIO IyOIMYHOrO IIpaBa, HO OHA MOKET
paccMaTpuBaTh W BOIIPOCHI MeXmyHapomHoro vacTHoro mpaBa ( Ilomoxkenwme, crathsa 1 (2)). 3a
nociuenHue roubl Kommccms He paccMaTpuBajia TaKue BOIPOCHI, 32 HCKIIOUEHUEM OTHEIbHBIX
CIy4yaeB, a TaKXe B XOjie pabOThl IO BOMPOCAM MEKIYHAPOMHOrO IIYyOJIMYHOrO IIpaBa;  KpPOMe
TOro, YYHUTHIBasT paboTy Takux opranoB, kKak IOHCUTPAJI u T'aarckas KoHbepeHIHS II0
MeXIyHApOIHOMY YaCTHOMY IIpaBy, IIPEICTABISIETCS MAallOBEPOSITHBIM, UYTO €M IT0TpedyeTcs
3aHUMAThCSI BTUMU BOIIPOCAMU.

a) " Pasmmume” ™MexXay KOMM(UKAIMEN W TMPOTPECCUBHBIM pPa3BUTHEM
157. B cratbe 1 IlomoxkeHUS TPOBOIUTCS pa3IMyre MeXIy " MPOrpeCcCUBHBIM DPa3BUTUEM
MeXXIyHAapOTHOTO IIpaBa” U "ero KomudbmKamyen'. DTO pas3amure MOJy4YaeT HalbHeHWIIee

pa3BuTHMe B cTaThe 15, B KOTOpOUW wujes mporpeccuBHoro pasButus (" mis ymob6crsa”)
aCCOIMUPYETCS C ITOATOTOBKOM ITPOCKTOB KOHBEHIIWM, TOTHA KaK Whes KOTubWKaIlHh
MEXKJyHAPOJHOTO TIpaBa acCOIUUPYETCs C " 6ojiee TOYHBIM (OPMYJIMPOBAHMEM WM CUCTEMATH3aIUEeH
HOPM MEKIYHAPOMHOIO IIpaBa B TeX OOJACTSIX, B KOTODPBIX YK€ HMMEETCS OOIIMpHAsS
roCcymapCcTBeHHAas IMpaKTHUKa, TMpeleaeHThl W TOKTPHUHBI". OngHakoO XOpOIIO M3BECTHO, UTO Ha
MIPaKTUKE IIPOBEACHUE pPa3IMUUs MeXNy KommdUKaldew W IIPOTPECCUBHBIM Pa3BUTHEM SBIISICTCS
CIIOXKHBIM, a TMOPOW HEBO3MOXKHBIM, B OCOOEHHOCTM KOTJa BOTPOC KAacaeTcsl JeTajel, KOTOpbIe
HEOOXOMUMBI I OOEeCIeYeHus] 0OoJiee TOYHOIO OCYIIECTBIEHHMS TOTO WU WHOTO

294/ TIlomoxenme o Kommccumum MeXIyHApOZHOIO IIpaBa M3MEHSIOCH IIECTh pas, B
IOCIEeTHUN pa3 Ha OcHOBe pesomrormu 36/39 TenepambHOm Accambiiem oT 18 HosA0ps
1981 roma, B COOTBETCTBHM C KOTOPOM YHCIO UIEHOB OBLIO yBeamdeHo ¢ 18 mo 34.
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npunIuna 295/. KpoMe TOro, mpenmolIoKEHHE O TOM, YTO IIPOCPECCMBHOE pA3BUTHE, B
OTIIMYME OT KONMMHUKALMH, AaCCOLUMMPYETCS IPEXIEe BCEr0 ¢ pPa3pabOTKOM KOHBEHIWM, SBISETCS
CIWIIKOM VIPOILIEHHBIM. B0 MHOIMX ciy4asiX W B CHIy ILIEJIOTO psja IIPUYUH TpedyeTrcs
THOKOCTE.

158. TakuMm oOpaszoMm, Kommuccnsi Hem30eXHO HCXOOUT M3 KOMOWHHMPOBAHHON WIEU

" KomudUKauud U MPOTPECCUBHOTO PAa3BUTHS . IIpyrumu cjaoBaMu, ee JeSITEeJIbHOCTh CBS3aHa C
Pa3paboOTKOM MHOTOCTOPOHHHMX TEKCTOB IO OOIIMM BOIIPOCAM, IIPEICTABISIOIINM WHTEPEC IS BCEX
WX MHOTHUX TOCYIapCTB, IIpU ®TOM B TaKWX TEKCTaX MpealpHHUMANAch IIONMBbITKA KaK OTPa3UTh
MpU3HAHHBIE MPWHIUIBI DPETYIMPOBAHMS, TaK M OOECIEYUTh TAKyI0 NETAlM3allMi0, OCOOEHHOCTh H
malbHeNIlee pa3sBUTHE HIEH, KOTOPOE MOKET TpeOOBaThCS B KOHKPETHBIX CIyYasix.

b) Bribop Tem s pabotel Komuccuu

159. Ipyron acmekT pasziauuus, TmpoBoguMoro B IlojoxkeHum mMexay Koguduramuen u
IIPOIPECCHUBHBIM Ppa3BUTHEM, KacaeTcsi Bbibopa Komumccmen teM mist ee paborel.  IlomokeHue
mpeaycMaTpuBaeT, UYTO WHUIMATHBA B OTHOIIIEHHWU PACCMOTPEHUS IIPEIIOXKEHUMN IS
MIPOTPECCUBHOIO Pa3BUTHS HCXOOUT OT ['eHepanmpHOW Accambien (cTaThs 16) MM APYrux OpPraHoB
(cratest 17), Torma xak Komuccus caMa OCYIIECTBIISIET BBIOOD TeM JJIsl KOAUGUKAIINU, KOTODBIE
OHa MOXeT pekoMeHmoBaTh ['eHepambHOU Accambiee (crtaths 18 (1), (2)) 296 /.

Cratps 18 (1) mpemycMaTpuBaeT CIleNyIOIIee:

"Komuccust menaeT 0030p BCeM 0O0JAaCTH MEXKIYHAPOMIHOTO IIpaBa C IIeJIbI0 BHIOOpPA TEM IS
KonndUKAINK, HMes IPH BTOM B BHAY VK€ CYIIECTBYIOIIME IIPOEKTHI, OYIb TO
IPaBUTEILCTBEHHBIE WIIM HET .

160. Ha mpaxkTuke HpoLEAypa pacCMOTPeHHsS OOJBIIMHCTBA BOIPOCOB, KOTOPBIE BBIOMpAia
Komuccus, SBIsIach B 3HAYMTEILHOM CTEIIEHM ONMHAKOBOM, HE3aBHCHMO OT TOrO, KAaKOH
MMEHHO acCIIeKT - IIPOIPECCHMBHOE pPa3BUTHE WM KOIUMUKAIMSI - MOXKHO OBLIO CYECTh
pomuuupyommM. C 1970 roga OOJBIIMHCTBO NPEIJIOXKEHUM, KacalolIuXxcsd OYIyIeld paboThl,
ucxomuau or Komumecnmu, XOTs, HampuMep, paboTa IO KOIEKCY IPECTYINIEHHWH IIPOTUB MHUpa U
Ge3omacHocTH uejgoBedyecTBa B 1981 romy Oblla BO30OHOBIEHA II0 MHUIMATHBE ['€HepalbHON
Accambmen 297/, KoTopas TakxXe 00paTwiach ¢ MpochOow K KoMHCCHMU HM3Yy4uTh BOIPOC O

295/ Cwm., mHampmmep, H.W. Briggs, The International Law Commission
(Ithaca: Cornell University Press, 1965) pp. 129-41; S. Rosenne, Practice
and Methods of the International Law Commission (New York: Oceana, 1984)
pp. 73-4; 1. Sinclair, The International Law Commission (Cambridge:
Grotius, 1987) pp. 46-7, 120-6; R Ago, "Nouvelles reflexions sur la
codification du droit international” (1988) 92 RGDIP 539. See also
Y. Daudet, Les conférences des Nations Unies pour la codification du droit
international (L.G.D.J., Paris, 1968).

296/ C gpyrom croponsl, I'emepampHast AccaMOliess MOXKET OOpaTHUTBCSA C IIPOCHOOM K
Komuccnn paccMOTpeTh JI000M BONPOC KOOMGUKALMH, M TaKHWe IIPOCHOBLI BEHIIOIHSIIOTCS
Komuccueir B mepByro odvepennb.  cTaThs 18 (3).

297/ Pesomomus 36/106 TemepanbHOom Accambien ot 10 mexkabps 1981 roxa.
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1eJIeCO00Pa3HOCTA CO3TAHUS MEKIYHAapOIHOTO YrojJoBHOro cymga 298/. Cnenyert
IMOTYEPKHYTh, uYTo KoMMCCHMS Bcerma 3sampalinmBaja omoOpeHrme AccamOiied, IIpexXIe 4YeM

MIPHUCTYIIATh

K OOCTOSTEIBbHON paboTe IO KaKOMY- IHOO IIPOEKTY.

161. O630p "Bcel 00IacTH MEXKIyHApOJIHOTO TpaBa”, TIpeaycMaTpuBaeMbIli B cTaThe 18 (1),
OB IIEPBOHAYAILHO OCYIIECTBIEH Ha OCHOBe MeMmopaHayma Cekperaprara, IIOATOTOBIEHHOTO
npodeccopom Xepinem JlayTepmaxToM, KOTOPBIM BIOCIEICTBUU SIBISLICS YJICHOM

Komuccnm 299/. B sTOM MeMopaHayMe u3iarailock 25 TeM, paccCMOTpeHHBIX KoMuccuen,
M3 KOTODPBIX OHA COCTaBWja " IIpeIBapHTEIbHBIN IIepeueHh 14 TeM, OTOOpPaHHBIX IS
romudukamuu” 300 /. Pan w3 Hux ObLI BBIOpAH IS IIEPBOHAYAIBHOM pPabOTHI.

162. ITo cocrosamio Ha 1996 rom m3 14 TeM, KOTOpble OBLIM NEPBOHAYAILHO BLIOpAHBLI B
IIpeIBapUTEIHLHOM IIOpPSAKE, MEBATH OBLIM paccMOTpeHbl KoMmuccued ITOJHOCTHIO WU B
3HaunTeapHOr Mepe 301/. W3 ocraBmImMXcss ISITA TEM OXHA ObLIa PacCMOTpEHa 06e3

298/

Pesomonust 45/41 TenepanpHorm AccamoOinen or 28 mos6psa 1990 roma, mnyHKT 3;

pesomonusg 46/54 TenepanbHOom Accambien or 9 mexkabps 1991 roma.

299/

A/CN.4/1/Rev.1; BocmpousBeneHo B E Lauterpacht (ed), The Collected

Papers of Sir Hersch Lauterpacht (Cambridge: Cambridge University Press,
1970) vol |, p. 445.

300/

301/
paboThI):

a)

b)

d)

Yearbook... 1949 | p. 281.

DTH TeMbl SBISIOTCS cleayomuMu (¢ yKa3aHHMEM BO3MOKHBIX PE3YJIBTATOB

MPaBOIIPEEMCTBO TrocymapcTB ¥ IpaBuTenbcTB ( KomMuccuein ObLTM paccMOTPEHBI MHOTHE
BOIIPOCKI, KAaCaloIIMecs IIPaBOIIPEEMCTBA TOCYZAPCTB, UYTO IIPHUBEIO K IIPUHSITHIO
Benckux kouBennmi 1978 m 1983 romoB; OOWH M3 BOIIPOCOB - IIPABOIPEEMCTBO B
OTHOIIIEHMM TPa>kKJaHCTBA - BHOBb HAXONUTCS HA DPACCMOTPEHHMM.  AKTHBHBIX
NIPEIJIOKEHNM 00 WM3Y4YeHHWHM BOIIPOCA O IIPABOIIPEEMCTBE IIPABUTEILCTB HHU pasy HE
BBIIBMIAJIOCh, YTO, HECOMHEHHO, OOBICHSETCS OYEHb OrPAHUYECHHBIMU
BO3MOXKHOCTSIMM JIJII KOMMEHTAPHEB C YYETOM IIPAKTUYECKH ENUHON IIPAKTHKH
IIPEEMCTBEHHOCTHA T'OCYIapCTBEHHBIX O0SI3aTEILCTB, HECMOTPS HAa CMEHBI
MIPaBUTENBCTB);

IOPUCIUKIIMOHHBIE MMMYHHUTEThI TOCYIAPCTB M HX COOCTBEHHOCTH ( IIPOEKTHI CTATEM
ObuIM TOAroToBieHbl B 1991 romy, OXHAKO MX pPacCMOTPEHHE OBLIO OTIOXKEHO
lenepanpHont Accambieert B 1994 romy Ha TpH- YETHIpE TIOHA);

pexxum otpbiToro Mopsi ( 2KeHeBckasi KOHBeHIMS 00 OTKpbITOM Mope 1958 roma) u
pexxuM TeppuTopualbHbIX Boj ( 2KeHeBcKasi KOHBEHIUS O TEPPUTOPUAIBLHOM MODE U
npunexaienr 3oue 1958 roma). Komuccuss Tak:ke paspaboTalla IIPOEKTHI CTaTEH IO
BOIIPOCY O PBIOOJNIOBCTBE M OXpaHE KWBLIX PECYPCOB OTKDPBITOTO MOpPS M O
KOHTHHEHTAIIbHOM I1ejIbde (YTO BIIOCIENCTBHM IIPUBEIO K MpuHATHIO B 1958 romy
IBYX HOBBIX 2KeHEBCKHX KOHBEHIIMHM II0 BTHM BOIIPOCAM);

rpaxkJaHCTBO, BKIJIIOYAsT Oe3rpaxkgaHCTBO (IBa IPOEKTa KOHBEHIIUN O JUKBUmaIuun/
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MOCTUXKEHHUs] KaKWX- Ju00 pe3yIbTaTOB, a 3aTeM OTJOXKeHa, OJHAKO HeJTaBHO ObLIa IIPEIIOKeHa
Komuccuenn miisi BO30OHOBIEHHOI'O YaCTUYHOTO DPACCMOTPEHHUs IO 3arojioBkoM " JlurromaTudeckast
3amura” 302 /; npyrast (" OTBETCTBEHHOCTH TOCYHapCTB") -  IIO- MPEXXHEMY HAXOIUTCS Ha
paccmorpernu 303/, a TpW OCTalbHBIE TeMbl HU pa3y He paccMaTpuBanuch 304/

163.  JlomoJHUTEIbHbIE TEMBI BKIIOYAINCh B IMPOTPAMMY pabOThI PAa3IUYHBIMU CIIOCOOAMMU.

B mavanbHbIe TOOBI paboTel KoMmmuccuu psii BOIPOCOB OBLI HEIOCPENCTBEHHO NepenaH eu
I'enepanmsuoin AccamOieern. B menom I'eHepanpHolm AccaMoOieeil OBLIO IIpeNCTaBlIeHO 16 Takux
IIPOCh0 WJIM DEKOMEHIAILMI, OJHAKO M3 HHMX HE MEHee CeMHU IIPOChO OBLIO IIPEICTABIEHO B
ImepBele rombl padoTel Komuccum.

COKpAIllEHUH OYAYIINX CIIy4aeB Oe3TpaskIaHCTBa, IIPUBENINNE K IIPUHSTHIO B
1961 romy KoHBEHIWH O COKpaIlleHHH Oe3rpaxkKIaHCTBa);

€) mpaBo 10roBopoB ( BeHcKass KOHBEHIMS O IIpaBe MEXXIYHAPOIHBLIX IOTOBOPOB,
1968 rom, BeHCKas KOHBEHIMS O IIpaBe IOTOBOPOB MEKAY TOCYITapCTBAaMU U

MEXAYHAPOAHLIMUA OPTaHU3ALUAMA WA MEXKIY MEXKIYHAPOIHBIMU OPraHU3AlLUSIMHU,
1986 rom);

f) IUIIIIOMATUYECKUE CHOIIEHUS W HUMMYyHUTeTHl ( BeHcKass KOHBEHIUS O
IUIIIOMATAYECKUX CHomeHusx 1961 roma);

o)) KOHCYIBCKHE CHOIIEHHS M HUMMYHHTeTHI ( BeHCKash KOHBEHIMS O KOHCYIBCKUX
cuomenusx 1963 roma);

h) apouTpaxHasi mporeaypa ( OGpa3ioBble IpaBuiia apOUTPAKHOTO IIPOIlECCa,
1958 rom).

302/ Viz, treatment of aliens. See the reports by H Garcia Amador,
ILC Ybk 1958 vol. Il, pp. 47-73; Yearbook... 1959, vol. Il, pp. 1-37;
Yearbook... 1960, vol. Il, pp. 41-67 & Yearbook... 1961, vol. Il, pp. 1 -54.

303/ B 1963 romy Komuccus mpuHsIa pellleHHe O PAacCMOTPEHHM BOMpoca 00 O6IIuX
WM " BCIIOMOTATENBHBIX" MpaBHUIaX, Kacalolouxcs OTBeTcTBeHHocTH: Yearbook... 1963,
vol. I, p. 224. ITonpobHas pabGoTa IO ®TOMY BOIIPOCY Hayajgach JIHINL B 1969 romy u
MIPOIOJIKAIACh TIOJ PYKOBOJACTBOM CMEHSBIIUX APYr npyra CHenMalbHBIX TOKIaTIuKoB ( ArO,
Pudaren, ApaHmxkuo- Pync) BIUIOTH IO HBIHEIIHEM CECCHH, Ha KOTODOH, KaK OXKMIAeTcs, OyIeT
3aBepIIEHO IIepBOE YTEHHE BCEX IIPOEKTOB CTaTEH.

304/ To ectp "IIpusHaHWE TOCYIapCTB W TIPABUTEILCTB"; IOPUCIUKINS B OTHOIIEHHUN
IIPECTYIIEHUM, COBEPIIEHHBLIX 3a IIpeNellaMHd HAI[MOHAJIBHOM TEPPUTOPHMM, IIPaBO Ha YOEXKMIIE.
Yro KacaeTcss BTOPOM TeMbI, TO CBsI3aHHAs C HENM TeMa TpakJaHCKONM IOPUCIUKIINK B OTHOIIECHUH
BOIIPOCOB, BO3HMKAIOIIMX 3a IpemelaMM TIOCyIapcTBa HaxXOXIECHHs CylJa, He Obla BKJIIOYEHA B
mepedueds 1949 roma - COOCTBEHHO TOBOpS, OHA e€IBa IIPOCIEXMBAIACh B 0OJiee IIMHHOM
IepeYHe, Ha OCHOBE KOTOPOIO OBLI ITOATOTOBIIEH pacCMaTPUBAEMBIN IIEPEYEHD.
cMm. Yearbook... 1949, p. 281.
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164. B 1971-1972 romax Komuccus ocyiecTBUiIa €Ie OMUH TOBOJBHO MOIPOOHBIA 0030p
CBOEN paboThl HAa OCHOBE CEPUH JOKYMEHTOB, MOAroToBieHHBIXx Cexperapmarom 305/.
CrenaHHbIE BBIBOALI SABISUIMCHL KPATKUMM.  CIENYET IPONOJIKATH PabOTy IO OCHOBHBIM TeMaM,
HAaXOOMBIIMMCS Ha DPACCMOTPEHMHM B TO BpeMs, M 10 Ipockbe I'eHepanbHON AccaMmOiien Oblia
mo0GaBlieHa TeMa HECYITOXOMHBIX BHUIOB KCIIONB30BAHUS MEXIYHAPOITHBIX BOMOTOKOB 306/.

165. B 1992 romy Kommccus crajla KMCIOIB30BaTh 00jee KECTKYIO MpPOIENypy IJIsT BbIOOpa
teM 307/. Brima cospmana PaGouast rpymma, KoTopas B IIPEIBAPHUTEILHOM IIOPSIIKE

ompemenuiaa 12 TeM B KadecTBE BO3MOKHBIX BOIIPOCOB IJIs HAlIbHEUIIEW pabOThl, U OTIEIbHBIM
ylleHaM OBIIO0 TPEII0KEHO HAIMCATh pe3lOMe C YKa3aHWeM XapaKTepa TeMBI, BOIIpoOca,
MMOJJICKAIIETO PACCMOTPEHMIO, U CTEIIeHH, B KOTOPOM COOTBETCTBYIONIAs TeMa YXKe ObLIa
paccMOTpeHa B JOrOBOpaxX MM YACTHBIX IIPOEKTaX II0 KomudHKanuy, pa3pabOTaHHBIX TaKUMK
opraHaMu, KakK AccoIHamus MeXIYHapOTHOTO IIpaBa MM WHCTUTYT MeEXIYHapOJHOTO IIpaBa.
Otn pesrome ObLTM omyoOaumkoBaHbl 308/, w Ha mx ocHoBe B 1993 romy Komwmccus
pekoMeHmoBajda - a l'eHepalbHass AccaMmOiess OmoOpumia, - YTO DPabOTy cleayeT HadaTh II0 TeMaM
" OroBopkm K moroBopaM" u "IIpaBompeeMCTBO TOCyHapCcTB M €r0 IIOCIEICTBHS IJIS T'paskKigaHCTBa
bu3MYeCKUX JWI W TOCYIapCTBEHHOW MPWHAJIEXKHOCTH opupmyeckux jwmil 309 /.

166. Komuccusi cunraeT, YTO STOT METOH BBIOOpPa TeM SIBISIETCS OOJIee COBEPIIEHHBIM.

Br160op 1r000# HOBOHM TEMBI CBSI3aH C HEKOTOPOM HEOIPEINEIECHHOCTHIO M TPEOYET IIPENCTaBICHUS
OIIEHKH, CTeIEHb HEOIPEICICHHOCTH YMEHBIIAETCS, a OIEHKAa CTAHOBUTCS OOJee TOYHOHM, ecIu
BBIOOD OCYILECTBISIETCS IIMINEL IIOCIE TIIATEILHOIO PACCMOTPEHHs] Ha OCHOBE IIPOJEIaHHOMN
paboThI, KOTOpOe He 00s3bIBaeT KoMmuccHio HH B IUIAaHE CaMOM TE€MbI, HH B TOM, UYTO KacaeTcs
BBIOOpPA KaKOTO- IM00 KOHKPETHOI'O CIIOCO0A €€ pacCMOTpeHHs. B TO Xe BpeMs CIemyer
Mmpu3bIBaTh I'eHepalbHYI0O AccaMOlIel0, a d4epe3 Hee - IPYrHe OpPraHbl B PaMKaX CHCTEMbI

305/ Cwm. Exeromauk... 1969 rog, Tom ll, ctp. 260-261; EskerogHuk...
1970 rom, Tom Il, crp. 287-313; Exeromauk... 1971 rom, Tom Il (2), 1-118.
PesyabraTel 00CyXKIeHHUS W BbIBOOBI Kommccum cM. EiKeromuuk... 1971 rom, Tom Il (1),
crp. 420-421; Exeroguuk... 1972 rom, Ttom ll, cTp. 249-260; u ExXeromuuk...
1973 rom, Ttom Il, cTp. 263-270. IIpenpioymuii 0630p mpoBomuicsa B 1962 romy:
Yearbook... 1962, vol. Il, pp. 84, 190, korga Komuccus OTKIOHMIIA TPENIOKEHHE O

BKIIIOYEHNN HOBBIX TE€M B IIE€peYeHb, KOTOPBIM YK€ SIBJISIICS JOCTATOYHO ITOJHBIM.

306/ Cwm. Exeromuuk... 1973 rog, ToM ll, cTp. 269-220;
pesomiorust 2780 (XXVI)  TemepampHOit AccamOien ot 3 mekadbps 1971 roma. Bropoe ureHwme
IIPOEKTOB CTAaTeW O HECYIOXOIHBLIX BHIAX HCIIOIL30BaHUS MEKIYHAPOIHBIX BOJOTOKOB OBLIO
3aBepmieno B 1994 romy: A/49/10, crp. 148-250.

307/ Yearbook... 1992, vol. Il (2), p. 54.
308/ A/CN.4/454.

309/ Yearbook... 1993, vol. II, 243-8. B 1995 romy tema " JIumioMaTtmyeckas
samura” OblIa BBIOpaHa I IIPOBEINEHMS H3YYEHMS BO3MOXKHOCTA PACCMOTDPEHHUS ITAHHOM TEMBI
0e3 IMpenBapUTEILHON ITOATOTOBKM pesfome.  OdunmanasHple oT4eThl I'eHepanabHON AccaMOJeH,
narunecsaras ceccust, Jlomommenme N 10, A/50/10, cTp. 256. B nynkTe 8
pesomonuu 50/45 TenepanmpHont Accam6ien ot 11 gexkadps 1995 roma OBIIO OTMEYEHO BTO
" mpemiroxkeHne" W IPEMIOXKEHO IIPABUTEILCTBAM IIPEACTABUATHL 10 HEMY 3aMEYaHMSI.
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Opranusanuu O0beTnMHEHHBIX Harmit - mpemcTaBiaTh KoMuccHMM BO3MOXKHBIE TeMBI, KacalOIIHecs
KomudUKAIMA MU IIPOTPECCHBHOIO Pa3BUTHS MEKIYHAPONHOIO IIpaBa. bBBUIO OBl JKEIATEIHHO,
yTOOBI IOBECTKA OHS KoMmccuu BKIIOYalla B cebOs KaK TeMbl, KOTOphIe OBLIM €M IepemaHbl, TakK
M TEMBI, KOTODBIE OBUIM OIIPEIENIeHbl € camMou W oxoOpeHnl I'eHepanbHOM AccaMOlleeid, B
COOTBETCTBHU C YKAa3aHHOM BBIIIE IIPOIIEIYPOL.

167. Pabouas rpymma mo HOJITOCPOYHOM IIporpaMme paboThl, co3maHHas KoMmuccuei,
TIOATOTOBMJIA OOIIMYI0 CXeMy TE€M II0 MEXIYHapOTHOMY IIpaBy, BKIIFOYAas TEMBI, yXKe
paccMoTpeHHble Komuccueir, paccMaTpuBaeMble €l0 TeMbI, a TaKXe BO3MOKHBIE OYIYIIINE TEMBI.
(Cm. mnpumoxenue || HuKe)

c) Komuduganus M mporpeccuBHoe pasputue 3a 50 Jer

168. ITocne 1945 roma cyliecTBOBAllo OOIIlee MHEHHE O TOM, YTO MEXIYHAPOTHOE IIPaBO
SIBISIETCS BO MHOTHX OTHOIIIEHMUSIX HETOYHBIM M HEPA3BUTBHIM M HYKIAETCS KaK B KOTUMUKAIINH,
TaK W B IIPOTPECCHUBHOM pa3BUTHH. IIpocTas muess O TOM, 4YTO OBLIO OBl BO3MOXKHO WX IaKe
JKeJaTelbHO HM3II0XKHUTh BCE HOPMBI MEXIYHAPOMTHOIO IIpaBa B €IWHOM " KoJeKkce' BCKOpe ObLia
oTkJoHeHa 310/. Ecay He mpuHMMAaTh BO BHMMAHHE IPYTHe COOOparkeHUs, TO pa3paboTKa
TAaKOr0 KOJEeKca SIBJIsSIach Obl TUTAHHYECKMM TpymoM. OIHAKO pe3yIabTaThbl JOJTOCPOYHON
KOIU(MUKAIINNA ¥ IIPOTPECCHBHOIO DPA3BUTHSI MOKHO YBHIETH B TaKWX OOJACTSAX, Kak, HaIpHMeD,
MpaBO JOTOBOPOB, MUILJIOMAaTUYECKWE W KOHCYJIbCKHE CHOIIEHWS W MOpCKoe mpaBo 311/
IIpyMeHNMBIE MEKIYHAPOIHBIE HOPMBI B KaXXKJOM M3 ®TUX OOJACTEN COIEPKATCS B TEKCTaX,
KOTOpBIe TIPENCTABISIIOT COOOM OCHOBHYIO MCXOTHYIO TOYKY IUIST JIOOBIX IIPABOBBIX COOOpaskKeHUH,
KOTOpBIE MOTYT BO3HHKHYTH. ODTO CBHIETEIBCTBYET O SBHOM IIPOTPEcCe B MEIKTOCYIapCTBEHHBIX
OTHOIIIEHUSX, a TaKXe O COXPaHSIONIEMCS 3HAaYEeHHH YIIOPSIOYEHHOro IIpolecca " KouudHKalud |
IPOTPECCUBHOIO pPa3BUTHS".

169. C gpyrom cTOpoHBI, 3a mpommemmue 50 JIeT B MeXTOoCyHAapCTBEHHBIX OTHOIIEHHUSX U B
BOIIPOCAX, KAacCaIOIIUXCSI MEXIYHAPOIHBIX YUPEXIEHHM, IPOM3OIIIO0 MHOTO HM3MEHEHWIH,
IIOTEHIIMAILHO 3aTParuBaoIUX padoTy, KOTOPYIO, BO3MOXKHO, Kommccunm OBUIO OBI IIOJIE3HO
ocymiecTBUTh.  COOTBETCTBYIOIINE M3MEHEHMs BKJIIOYAIOT:

i) TEXHUYECKU U AIMUHHUCTPATHBHBIA XapaKTep MHOTHMX HOBBIX IIPAaBOBBEIX BOIIPOCOB;

ii) TEHIEHIINI0O K PACCMOTPEHUIO HEKOTOPBHIX IIPABOBBIX BOIIPOCOB HAa PETrMOHAIBHOM OCHOBE
( HammpuMep, HEKOTOPHIX BDKOJOTHYECKMX BOIPOCOB) WM OaXKe Ha IBYCTOPOHHEMN
ocHoBe ( HampWMep, BOIIPOCA, KAaCAIOIIETOCs 3aIllUThl WHBECTUIIHN);

iii) YBEJIMUEHNE YHUCJIa OPTraHOB CO CIIENUAJThHBIMU MaHAaTaMH TI0 pa3paboTke HOpM ( Oynb
TO TNOCTOSHHBIX opraHoB, TakmxX, Kak IOHCUTPAJl mnm IOpummdeckKuy IOTKOMUTET
KomMurera IO HCIOIB30BAHMI0 KOCMUYECKOI'O IIPOCTPAHCTBA B MHPHBIX IIENSIX, WIN

310/ Cwm. Exeromguwk... 1973 rtom, Tom Il, cTp. 266-267 ( myukTel 152-158).

311/ XoTs B HACTOsIIEEe BPEeMsI OCHOBOIIOJATAIOIIMM JOKYMEHTOM siBisieTcss KOHBeHIHS
Opranmsanmun O0beguHeHHBIX Hanmin mo MopckoMy mpaBy 1982 roma, IO OCHOBHBEIM BOIIPOCAaM,
B OCOOEHHOCTH KAacCaloIMMCSI TEPPUTOPHAIBHBIX BOJ, M OTKPBITOTO MODS, OHA BKIIIOYAET B CeOS
nonoxennss Konsennmir 1958 roga.
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CHENMANBbHBIX, TakKuX, Kak Tperhsi kKoHbepernnus OOH mo MopckoMy mpaBy) WiIn
MMEIOIINX OCHOBHYIO WHCTHUTYLIHOHAILHYI0O KOMIIETEHIIMIO B TOW WM WHOM KOHKPETHOMN
oomactu ( Komwmccusi mo mpaBaM denmoBeka, KomuTeT mo mpaBaM YelOBEKa,
IIporpamma Opranmszanuu OO0BeIMHEHHBIX Hamuii mo oxpyxKarolen cpeie, BcemupHas
TOProOBasi OpraHW3anus M T. JI.);

iv) IesITeIbHOCTh CIeIUaNIn3upoBaHHbIX yupexpaeHnnt OOH B menom ( MexnyHapomHas
MOpCKasl opraHm3anys, MeXIayHapomnHas OpPraHW3anWs TPaKTAHCKON aBHAIINH
" T. I.).

170. He Bce »Tum ¢akTophl OKa3bIBAIOT OAWHAKOBOE BO3ICHCTBHE. Bosmoxuoctn Komwuccum 1o
OCYIIIECTBJIEHHAIO IESITEIBHOCTH O€3 IyOIMpPOBAHUS IESTEIBHOCTH IPYIHX OPraHOB SIBISIFOTCS
OTrpaHMYCHHBLIMU BCJICICTBHE VBEIMUYEHHUS YUCIA YUPEXIEHUMN, OCYIIECTBISIOIINX KOHKPETHBIS
(GYHKIIMM B OTHENBHBIX O0OJIACTSAX IIpaBa WM NpakTMKH. C Ipyrom CTOPOHBI, CYIIECTBYIOT
BO3MOKHOCTH MJISI OCYIIECTBIEHUS COTPYIHHYECTBA C TAaKUMH YUPEXIEHUSIMH B pa3paboTke cdep
MEXXIYHAPOTHOIO TIpaBa, KOTOpPBIE MPENCTABISIOT KaK OOIIWH, TaK U CIEeNHWaIbHBIA WHTEPEC.
TeHmeHIUsT K peEIIeHUIO KOHKPETHBIX IPOOJIEM Ha ABYCTOPOHHEM YPOBHE MOXKET SIBIASATHCS OIHUM
W3 pEIIeHWHA B CBS3W C CYIIECTBYIOIIMMH HETOCTATKAMH B cdepe OOIIEro ImpaBa, KOTOPbIE, TeEM
HEe MeHee, CcleayeT YCTpaHMTh. B meaoM B MeXIyHapOIHOM IpaBe U IIpaKTUKE CYIIIECTBYET
OITaCHOCTh (hparMeHTanuu, KoTopor Komwmccus, y4YdTBIBasS €€ OOIIMWHA MaHIAT W IIpU3BaHUE,
MOKET IIOMOraTh IIPOTHBOAEHCTBOBATD.

171. Taxkum o006pa3oM, XOTs IEHUCTBUTEIHLHO MOXKHO CUHTATh, YTO MHOTUE BaXKHBIE TEMBI,
TPATUIIMOHHO OIpPENEIBINUECS B KavyeCcTBE MHOMXOISIINX IS KOTUGHUKAIINKM, - HAIPHUMED,
MOPCKOE IIpaBO, JOTOBOPHI, IHUIIJIOMATHYECKHE W KOHCYJILCKHE CHOIIEHUS - OBIIM 3aBEpIIEHBI,
ujgess 0 TOM, 4YTO KOmudHUKAIUs OOJbIIE HE SIBISETCS HEOOXOMWMOW, sIBIseTcsl HeBepHoi.  Jlaxke
B TeX O00JacTsSIX, KOTOPBhIE B HACTOSIIlEE BPEMs OXBATHLIBAIOTCS IOTOBOPAMM, MOKET CIOKUTHLCS
MpakTHKa W MOTYT BO3HHKHYTL HOBBIE TPYJTHOCTH, TpeOYIOIIHMe TadbHEHINET0 PACCMOTPEHHUS, -
KaK, HaIpuMep, B CIydae OTOBOPOK K moroBopaM. Ha MeXIyHapogHOM YpOBHE " KOTM(MUKAIIHS
W TIPOTPECCUBHOE pPa3BUTHE" SBISIOTCS HENPEPBIBHBIM mpoileccoM. Kpome TOro, B HaCTOSIIEE
BpeMSI pasBUTHE MEKIYHAPOIHOTO IIpaBa IIPOMCXOIMT CTPEMUTEILHBIMM TeMIAMHM, M, Kak
MPENCTABISETCS, 4YacTHbIE OpraHbl, W3YYaAIOIIWEe TEKYIIWe IIPOOJEMEBI, - Takue, KaK AccoImuanus
MeXXIYHAPOTHOro mpaBa W WHCTUTYT MeXIYHAPOMTHOIO IIpaBa, - MOIYT 0€3 TpyJa OIIPeIelIuTh
0o0IacTy IIpaBa, HYXIAIOIIWECS €CIM He B KONWMMUKAIUMK, TO B IOSCHEHHUM, DPa3BUTHU K
dopmyaupoBanuu.  YacTHBIE OpraHbl He MMEIOT BO3MOKHOCTH IIOJyYaTh HWHOOPMAIIUIO OT
MIPaBUTEIBCTB W IIPOBOJMUTH C HUMH JHAJOr, KOTOpPOM pacmojaraeT Kommccusi Kak OpradH B
pamkax cucteMbl Opranmsanmun OObeguHeHHBIX Harmii. OHa MOXKET DTO OCYILIECTBISATH 4Yepes3
IllecToil KOMHUTET, IIyTeM OOpAIeHHMS C IPOCEOAMU K IIPABUTEIBCTBAM O IIPEICTABIEHUM
nHGOpMAlliA M 3aMeYaHMI, a TaKyKe KCIIOJb3ys CBOM IPSMBIE CBS3H C PETMOHAILHBIMU
KOHCYIIPTATUBHBIMHA KOMHTeTaMHu. [0 TeX mop, II0Ka IIPOIEeCC CBSI3M WM ITWANIOTa IIPOIOJIKaeT
OCYILIECTBJISATHLCS, HEOOXOTUMOCTh B CYIIIECTBOBAHMH TaKOTO OpraHa, Kak Komuccws,

I0- BUAUMOMY, OYIET COXpaHSThCS.

172. C Ipyroyl CTOpOHBI, BO3HHKIN TPYIHOCTH B padore Komuccum maxke B OTHOIIEHUU
IIEPBOr0 TOKOJEHHS MPOEKTOB. B CHIY pasIMYHBIX HPUYMH IJIS 3aBepIIeHHs padOThI IO
HEKOTODBLIM OCHOBHBIM TeMaM, (UIYPHUPYIOIIMM B TOBECTKE IHST KoMmccuu, IOTpeOOBalIOCh OYEHB
MHOIO BpeMeHH. B 4UWCIIO ®TUX OPUYMH BXONAT BaXXHOCTh, OOBEM M CIIOXKHOCTH
paccMaTpuUBaeMbIX BoIpocoB. OmHaKO, TaK WM WHA4Ye, 9TO IPHUBEIO K 3aMeIJIEHHIO
MpOonBMKeHUsT paboTel KoMuccuym mo IpyrMM TeMaM, BKIIOYEHHBIM B €€ IIOBECTKY OHS, |
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MOSIBJIEHUI0O COMHEHUH OTHOCHTEIBHO IeJIeCO0Opa3HOCTH MopydyeHMs KoMuccMM HOBBIX 3aJau M0
3aBEPIIEHNUST €€ MPENBIIYIINEA PabOTHI.

173. ITo muenmio Komuccuu, yUMTBIBAS HBIHEIIHIO CHUTyalldio, B MeTonbl padcoTel KMII
OBIIIO OBI >KeJaTedbHO BHECTH DS u3MeHeHMH.  OcTalabHbIE pa3meibl HACTOSIIEro mOKIama
MOCBSIIEHEI BOIIPOCY O TOM, KakKWe MMEHHO H3MEHEHHS CIIENyeT BHECTH.  3aroJIOBKH pa3lelioB
SIBIISIFOTCS  CIEIYIOIINMU.

i) otHomeHuss Mexnay Komwuccuenr m I'enepambpHoit Accambieent (IllecTtbiM KoMHUTETOM)
( pasmen 3);
i) ponb CrernpanbHOro mokiamduka ( pasmen 4);
iii) oTHowIeHNsS MexXny Kommuccnmen, ee PemakIMOHHBIM KOMHUTETOM W pPabOYMMU

rpynnamu ( pasznmen 5);

iv) TIPOJIOJIKUTENBHOCTh M CTPYKTypa ceccudt ( pasmern 6);
V) otHolteHuss Komwuecuu ¢ mapyrumu opraHamu ( pasmen 7);
Vi) BO3MOXHBIN TepecMotp Ilomoxkenus ( pasmen 8).

3. Otnomrennst Mexny Kommuccuein n I'enepanbHon Accambieeri (IIlecThIM KOMHTETOM)

174. DTOT BOIPOC HEMOCPEICTBEHHO 3aTparMBalicss B IIYHKTe 7/ IpeamMOymsl pesomonun 50/45
I'enepansHoit AccaMOile, B KOTOPOM TOBODHUTCSI O HEOOXOIMMOCTH...

"eme Oollee YKpemmuTh B3amMouewncTBre MexXmy IllecThIM KOMHTETOM KaK OpPraHOM
MpejJCcTaBUTeNIed IPaBUTEIbCTB W Komuccmen MeXIyHapOTHOrO IIpaBa KakK OpraHOM
HE3aBUCHUMBIX DKCIEPTOB- IOPUCTOB B IIENSIX MATbHEWINIEr0 PAa3BUTHS ITUAIOTa MEXIY STUMU
IIByMsI OpraHaMmu'.

DTOT TYHKT, B KOTOPOM KpAaTKO HAIIOMHUHAETCS O Ha3HAUEHUM OOOMX OPraHOB, SICHO TOBOPHUT O
TOM, YTO OCYIIECTBJISEMBIA MEXIY HHMHK IHAJOl MOT ObI OBITH 0Ojiee AKTHBHBIM.

175. B cootBerctBum co crtathen 3 Ilomoxkenmst o Komuccum unensl Komumccunm usOuparoTcs
I'enepanpHOll AccaMOileell M3 YHCJIA JIUI, BHECEHHBIX B CIHCOK IO NPEIJIOXEHUIO IPAaBUTEILCTB TOCYIapCTB -
uyrenos OOH. Ms36uparenn OOIKHBI " MMeTh B BHIY, 4YTO Kaxngoe n3OpanHoe B Komwuccurio

JIUI0 B OTHEJIbHOCTH IOJKHO YIOBIETBODSTH BCEM IIPEIBIBISEMBIM TPEOOBAHUSIM M UTO BECh

coctaB Komuccum B IeIOM JOJKEH OOECIEUHMTH IIPENCTABUTEIBCTBO TIABHEUIINX (OpPM

NWBUJIU3AIMA W OCHOBHBIX TpaBoBbIXx cucteM Mmwupa" ( IlomoskeHume, craThs 8). Ha ocHoBe

mompaBku, BHeceHHOW B 1981 romy, B IlomoxkeHWM $SICHO NpPHU3HAETCS CYIIECTBOBAaHUE

PETMOHANBHBIX TPYNIN JJISl IeJiel TPOBeleHus BbIOOPOB ( cTaThst 9), UTO CIOCOOCTBYET

ol0ecrieyeHnIo mpeacTaBuTeabHocT Kommccuyn B meimoM. C Opyrod CTOPOHBI, B paMKax

Komuccuu cyiiecTByeT IpaBUIIbHAS TPaguIlds, IIOTHOCTBIO COOTBETCTBYIOIAs HE3aBHCHUMOMY
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CTAaTyCy ee UJIEHOB, COIJIaCHO KOTOPOH BCE YIEHBI Y4YacTBYIOT B pabore Komuccuum B cBoeM
JINYHOM KayecTBE W HU B KAKOM OTHOIIEHUM He SBILIOTCS " IpemcraBurensmu” 312 /.

176. Yrto kacaercs KommeTeHInM wieHoB Komuccuu, To crtaths 2 (1) mpemgycMaTpuBaeT, dUTO
Komuccus moikHA COCTOSTH M3 JHUI, ' IOJIB3YIOIIMXCS MPU3HAHHBIM aBTOPUTETOM B 00JaCTH
MeXXIyHApOTHOIO ITIpaBa’. Ynensl KoMuccum MOTYT OBITH IEpeM30paHbl Ha HOBBIA CPOK 0€3
orpannuenusi ( [Tomoxenwe, cratbs 10); BO3PACTHBIX OTPAHUYEHHI HE IIPeNyCMAaTpPHBAECTCS.
CrenyeT OTMETHTh, YTO B YHCIO 4WieHOB KoMumccum HUKOTHA HE BXOIMIN SKEHIIUHEI.

177. Ha »Tom ocmoBe Kommccmsa paccMaTpuBaeT BasKHBIE BOIIPOCHI, YYacTBYS BO
" B3aumopericTBun Mexkay IllecThIM KOMHUTETOM KaK OpPraHOM IIPEICTABUTENIEH IIPABUTEILCTB U

Komuccmern MeXIyHapOOHOrO IIpaBa KaK OPraHOM HE3aBHCHUMBIX DKCIIEPTOB- IOPUCTOB".

a) Havamro paGoThl IO KOHKPETHBIM TeMaM

178. OmHYM W3 BaXXHBIX IIyTeW IIOCTAaHOBKW HOBBIX 3amau mepen Kommccumen SBIsSeTCS OTBET Ha
mpockOsl I'eHepanbHON AccamMbiiem uiM Ipyrux opranoB Oprammsanuu OObemumHeHHBIX Harrumii.
DTo TpsSMO TpemycMaTpuBaeTcsd B craThe 16 m mryHKTe 3 cTaThbm 18 IlomokeHWs, XOTS B
MoCJIeTHUe TONbl TaKas MNpaKTHKa HCIOJb30Bajlach PEIKO;  BBIIBUXKEHUIO HOBBIX HIEH IS
BKIIOUeHNS B TOBecTKy nmHS Komwmccumm IllecThIM KOMHTETOM TaKxXKe HE CIOCOOCTBOBAIH
0o0Cy:KmeHHUs, CBs3aHHBIE ¢ " JecsaTmieTHeM MeEXIYHapOTHOTO mpaBa’. Kak »T0 06BLIO
mpojeMoHCTprupoBaHo Komuccrein B ee paboTe IO TeM€ 3alUThl W HEIPUKOCHOBEHHOCTHU
IUINIOMATUYECKUX areHTOB W JPYTUX JHWIl, TMOJb3YIOIINXCS CIEeINMalbHON 3aIllUTOM II0
MeXayHapogHoMmy TipaBy 313/, wu B TociemHee BpeMs B ee paboTe Haj MPOEKTOM YyCTaBa
MEXKJyHapOJHOTO yTojoBHOTo cyma 314/, oHa cmocoOHa OIMEpaTHBHO pearupoBaTh Ha
momoOHbIE MPOCKOBI.  Ee peakmuss MOKET BbIPaxKaThCsl B IIOJTOTOBKE KOMMEHTAPHUS WU
MPEOCTABIIEHNN KOHCYJIbTATUBHOTO 3aKJIIOYeHUs] min ( KaK B JIBYX YIOOMSHYTBIX CIy4asx) B
TIOATOTOBKE IIPOEKTOB CTaTew B ¢opMe, TMOIXONSINEeN IJs MPWHATHS Ha ITUILIOMATHYECKOU
KOHMEPEHITUH.

179. ITo muennio Komumccum, 3KelaTeabHO, YTOOBI €€ AeSITEIbHOCTH BKIIOUalla KaK TEMBI,
IIpeIIoKeHHbIe B paMkax Kommccuum u omoOpeHHble I'eHepanmbHOW AccamOieel, TaK W TEMBI,
reHepupyeMble IPYTMMH dieMeHTamMu cucTeMbl Opranmsamun OObeguHeHHBIX Harmun u
IIpenpoBoxgaeMele KOHKpeTHO Kommuccum I'eHepanapHOl AccaMOlleel B COOTBETCTBHH C
ITonoskenmeM. Takume HpochOBI MOTYT HOMOYb M30eKaTh AyOIMPOBAHUS U CIIOCOOCTBOBATH
PACIIMPEHNIO KOOPAMHAIIMA HOPMOTBOPYECKON IESTEIBHOCTH B OO0JACTH MEXIYHAPOIHOIO IIpaBa.
Pasymeetrcst, mepemaBaeMble TeMbI IOJKHBI COOTBETCTBOBATh HasHaueHmio Komwuccum Kak " oprana
HE3aBHUCHMBIX BDKCIEPTOB- IOPUCTOB" B 00JACTH OOIIEr0 MEXIYHAPOIHOTO IIpaBa.

312/ B camoMm IlomoxeHum 06 ®TOM HHYEr0 HE TOBOPHUTCS.

313/ Dra mpocnrba Oputa Bhickazana CoBetroM BesomacHocTu dyepes I'eHepallbHYIO
Accambiero. cM. mokyMmeHt A/9407; pesomtonuio 3166 (XXVIII) T'enepanpHOM AccamMOiaen
or 14 nexabps 1973 roma; cM. Takxke Exxerogumk... 1972 rom, ToMm Il, cTp. 384-385.

314/ Cwm. nysxT 3 pesomronmu 45/41 TenepamsHoin Accambien orT 28 HOSOps

1990 roma, a mo mpoekTy ycraBa - cMm. Jormam Kommccmm MexmyHapomHoro IpaBa, 1994 rox
(A/49/10), cTp. 43.
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b) 0030p M KOMMEHTApUH IPOBOJAMMOMN PabOTHI

180. O6cyxmenne paboTel KoMmuccnu M OTBETHas peakidsd Ha HeEe CO CTOPOHBI T'OCYIapcTB
NIpHOOPETAIOT pa3Iu4Hble GOpMbI. B 0COOEHHOCTHM Ha pPAaHHMX CTagUsIX PabOThI II0 KaKOM- JIMOO
TeMe TOCyIapcTBaM IIpemiaraeTcs IIPeIOCTABUTh HH(MOPMAIIUI0 OTHOCHUTENIHHO WX IPAKTUKH MU
3aKOHONATENLCTBA W OTBETUTHh Ha BOMPOCHUK. IIpencraBmTenn rocymapcTs- wieHoB B Illectrom
KOMHTETE BBICTYHAIOT C YCTHBIMH KOMMEHTApHUSIMH IIO0 €XEerogHOMYy mokjiamy Komuccwmm, a
oOcy:xknmenue mokiaaga B IllecToM KOMHTETE B HACTOSIIEE BPEMSI DPA3yMHO IIOAPA3NEISIETCS TaKUM
00pa3oM, UYTOOBI COCPEIOTOYHTh BHMMAHHE Ha Da3lIMYHBIX KOMIIOHEHTaX IoKiama. Kpome Toro,
rocygapcTBaM IIpeliaraeTcs IIPeICTaBISTh OMUIMNAIbHBIE MHChMEHHbIE KOMMEHTAPDHMU B OTBET Ha
KOHKpETHBIE IIPOCHOBI, BBICKa3aHHbIe Komuccuenl B ee JOKIame, a TakKe IO IPOEKTaM CTaTel,
IIPUHATEIM B TIEPBOM YTEHHM II0 JIIOOOM TEME.

181. OnHAaKO WMEIOTCS CYIIECTBEHHbBIE DA3JIWUYMs, B TOM UYTO KAacaeTcs IIPeIOCTaBIIEHMUS
nHGOpMAllUA M 3aMeYaHWI IIPaBUTEILCTBAMHK II0 JOKJIagaM U IIpoekTaM Komwuccum.
IIpaBUTENBCTBA MOIYT YIOBIETBOPHUTHCS COINIACMEM HA IIPOJOJIKEHHE pPabOThI II0 KAaKOH- IMOO0 TeMe
WM, B I[eIOM, MOLYT CYMATATh, YTO HAIIpaBlIeHMWsT PabOThl He HYXKITAIOTCSI B KOMMEHTAPHUIX.
IIpyrre MOryT IOKellaTh HW3MEHUTh HAIlpaBJIeHWE KOHKPETHOW pPabOThl M B DTOU CBSI3M MOLYT
BBICKA3bIBATHCSI 0OO0Jiee KpAacHOpPEUYMBO. MHOTHE IIPaBUTEILCTBA, B OCOOEHHOCTH IIPaBUTEIbLCTBA
Pa3BUBAIOIIUXCS CTpaH, HMEIOT BeChbMa OrpaHMYEHHBIE PECypChl IJIS YYacTHS B DPEIEHUU DTOH
3agaur. Tak WMIM WMHAaYe BO MHOTHMX CIy4asxX IpockObl KoMumccuu O TIpemcTaBIeHUN 3aMeYaHUM
WU XOTs Obl WHpOpManuu ocTaloTcs 6e3 orBera 315/. BzaumomericTBe MexIy

Komuccuenn u IpaBUTENLCTBAMH TOCYHAPCTB- YJIEHOB MMEET >KM3HEHHO BaKHOE 3HAUYEHHE IS

315/ Tak, HanpuMep, Ha BOIPOCHHMKKM KoMmMccHH, pa3oCiIaHHBIE IIPaBUTEILCTBAM IO
HEKOTOPEIM MOCIETHUM TeMaM, OBLIO IOJYYEHO CIIENYIOIIee YKCIO OTBETOB:

OTBETCTBEHHOCTL T'OCYIApPCTB: 15 (Exeromuuk... 1980 rom, Ttom Il ( Yacts
mepBasi), cTp. 173; Exxerognux...
1981 rom, Tom Il ( Yacth mepsasi),
cTp. 87);

BOJIOTOKH: 21 (A/CN.4/447 & Add. 1-3);

IPOEKT KOIEKCa IIPECTYILICHUMN: 13 (Exeromuuk... 1985 rom, Ttom Il ( Yacts
mepBasi), ctp. 103; EkerogHux...

1987 rom, Tom Il ( Yacth mepsas),
crp. 12; Exxerognuk... 1990 rom,
toMm Il ( Yactp mepsasi), crp. 26);

HUMMYHHUTET TOCYIApPCTB: 28 (Exeromuuk... 1988 rom, Tom Il ( Yacts
mepBasi), CcTp. 57);

IUIIOMATHYECKAsT II0YTa: 30 (Exeromuuk... 1988 rom, Tom Il ( Yacts
mepBasi), crp. 151-152); ( ExxeromHuk...
1989 rom, Tom Il ( YacTth mepBas),
ctp. 99);

OrOBOPKM K JIOTOBOpAaM: 13 ( mo cocrosamio Ha 5 mions 1996 roma).
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BeITTONHeHNsT Kommuccuen cBOeM pONM, H 3JeCh C O0EMX CTOPOH MMEIOTCS BO3MOKHOCTH JIJIS
COBEPIICHCTBOBAHUS.

182. Co cBoenn cropoHbl, Kommuccust momaraer, 4YTO €M HAMJIEXWMT CTPEMHUTHCS K PaACIIMPEHUIO
CBOEHM IIPAKTHKHU OIIPEIeNIeHHs BOIIPOCOB, II0 KOTOPHIM IIOJYYEHHE KOMMEHTApHUEB B OCOOEHHOCTHU
JKEIaTeIbHO, II0 BO3MOXKHOCTHM IO IIPMHSATHs IIPOEKTOB CTAaT€W II0 JAHHOA TEME. OTH BOIPOCHI
MOJKHBI HOCUTh Oojiee OOIIMM, " CTpaTerMYeCcKHi' XapaKTep, a He KacaThCs IPOOIIeM
TEXHUYECKON pa3paboTku. KoMMCCHM HaIJIeXUT CTPEMMTLCSI K OOECIEYEHHIO TOrO, YTOOBI
IOKJIaJ ¥ IJIT0Oble BOIPOCHMKY, HaIpaBlIsieMble IIPaBUTEILCTBAM, OBLIH 0o0jee YIOOHBI IS
IIOJIB30BATENsT W 4YTOOBI B HHUX CONEPIKAIOCh YETKOE YKAa3aHWE HA TO, YTO KOHKPETHO TpedyeTcs H
moueMy. B wacTtHocTH, mokiaanm Kommuccuu OOIKeH OBIThH 0Oojee KpaTKHUM, OOllee TeMaTHYECKUM
¥ MakKCHUMajJbHO HAIleIeHHBIM Ha TO, YTOOBI BBICBETHUTH M IIPOSICHMTEL KIIOYEBBIE BOIPOCHL.  Pojb
TJIABHOTO NOKJIAMYMKa B TIOJATOTOBKE JOKIajna JOJKHA OBbITh ycuieHa 316/. Komuccun
HAIJIEXXWT BEPHYTHCS K BTHM BOIPOCAM B HOBOM IISITHJIECTHH.

C) Poar IllecToro KoMmTETa B PAacCCMOTPEHHMM OKOHYATENIBHBIX IpoekToB Kommccum

183. 3amava Komuccny B CBSI3M C JAHHOM KOHKPETHOM TEMOM SIBISIETCS BBIIIOJHEHHOMN TOTHA,
KOIJa OHa IIpelCTaBIseT IIOJHBIM CBOJ HPOEKTOB cTaTer 10 3Tor TeMe IllectromMy KoMHUTETYy.
Cynuraercsd, 4YTO Iiellb KOMHCCHHM SBISIETCS TOJTHOCTBIO TOCTUTHYTOM, €CIHM DTU IPOEKTHI CTaTeH U
COIIPOBOKIAIOIIINE MX KOMMEHTAPDMH COIEPKAT COOTBETCTBYIOIIMM 00Opa3oM pa3paboTaHHBIE
OPUHIUNLI, IIpHeMIIeMble IS WX OPUHITHS TocymapcTBamu. C JIpyrom CTOpPOHBI, BOMOPOC O
OpUEMIIEMOCTH WM IIPUTOJHOCTH ITAaHHOTO CBOJA IIPOSKTOB CTaTeM IJIs1 HPUHSTHUS B HJaHHBIN
MOMEHT II0 CcyIlecTBY 3aBucuT oT peineHus Illectoro KoMmTeTa M TOCYIapCTB- YICHOB.

184. Peaknuss Ha CBOJ IIPOEKTOB CTATEW WIIM APYTHUe BUOLI HIesATedbHOCTH KoMHCCHH MOKET
IpUHUMATh pasianuHbie ¢GopMbl.  IlpempoBoxkmast pe3ylbTaThl cBoed paboTel, Komwmccus cama
JeaeT TepBOHAYAIBHYI0 DPEKOMEHIAIMIO IO JaHHOMY Bompocy 317/, omgHAKO BBIGOD CpPEJICTB
ocraercsa 3a IllecteiM KoMuTeTOM. B TOM ciaydae, Korga KakKoM- IHOO TEKCT He pPEKOMEHIYeTCS
IUIST TIPWHSTHS B KavyecTBe KOHBEHIIMM, MeHee MOApoOHas Mpollenypa YBEIOMIIEHUS WIIH
BKIIIOUEHUSI B pe30Jonui0 ['eHepaldbHOM AccaMOJIeM MOKET OKa3aThCs JOCTaTOYHOM. B ciayuyae
IIPOEKTOB CTAaTEM, KOTOpPHIE MOTIIM OBl IOCIYXXHTH OCHOBOW KoHBeHIHH, IllecToll KOMHTET MOKET
IM00 TOIBKO OTMETUTH PEe3yIbTaT M PACCMOTPETH €ro B IIPEIBAPUTEILHOM IIOPSAKE B paMKax
Kakoi- 160 padouyeil Ipymmbl, JIuOO0 CO3BAaTh IOATOTOBUTEIBHYIO KOH(MEPEHIWIO C aHAJIOTHYHOMN
IeNbl0, JMO0 He3aMEeIJIUTEIBLHO CO3BaTh AMIUIOMATHYECKYIO KOHGbEpeHIWIo, JuO0 (KaK DTO MMEET
MECTO C IIPOEKTaMH CTAaTeEW II0 BOMIPOCY O HECYIOXOIHBIX BUIAX HCIOJIL30BAHUS MEKIYHAPOIHBIX
BOJIOTOKOB, B HACTOSIIEe BpPEMSI HAXOMSIIUMUCS B CTaIUM DPACCMOTPEHUS) MOKET MPEIIovYecTh
paborath ¢ caMMMHK IIpoeKTamMu cTare. B myHkTe 2 cratey 23 IlogoKeHHUS IIPENyCMaTpUBAETCS
Takxke, u4To I'eHepanbHas AccamOies " MOXKeT BepHYTh KoOMHCCHMH IIPOEKTBI IJIS IIEpecMOTpa WU
HOBOM pemaKIum'. Takass BO3MOXKHOCTbL MOTJIIa OBl HMCIOJL30BaThcsa 0Ooiee ddEPEKTUBHO.

185. Komwuccug xoreja Obl OTMETUTb, YTO IIPU HAIUYUUA CEPLE3HBIX COMHEHUNM B OTHOIIECHUU
IIPUEMIIEMOCTH KaKOTO- MO0 TeKCTa II0 JaHHOM TeMe OBLIO OBbI IIeIecOO0pasHo, eciau Obl
I'enepanbHass AccaMOiiess W IIPABUTEILCTBA DPEIIUTENIBHO 3a4BIsNIM 00 STOM Ha 0ollee paHHEN

316/ Cwm. moxkyment A/CN.4/L.473, crp. 7.

317/ TlomoxeHwme... cTaThd 23.
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CTamWM, a He OTKIANbIBAIM TaKOe 3asBIeHME W HE OCTABISIM IIPOOJIeMBI HEPEIIEHHBIMH IO
3apepinennss Kommccuein cBoeil paboThl M IpejicraBieHuss ee IllecToMy KOMHUTETY.

4, Ponpr CroenmaibHOTO HOKJIAIYMKA

a) HaszHnauenue

186. CrheumanbHble NOKJIANUMKKA HUIPAIOT KIIOYEBYIO poab B padore Kommccuu.  DakTHUecKH
ITooxXeHne MpPSIMO IPeAyCMaTpPUBAeT Ha3HAYEHME TAKOrO poja IHINL IPUMEHHUTEILHO K

MPOEKTaM, KacaloIIUMCS TMPOrpecCHBHOrO passutus (craths 16 a)) 318 /. OmHako ¢

caMOro Havajna IpakTuka KoMuccwu 3aKirovanach B Ha3HAYEHMM CIENMAIBHOIO MOKJIAmgYyhKa Ha
caMOM paHHEM 9STalleé PAaCCMOTPEHHUs TOTO MIM HMHOIO IIPOEKTA BHE 3aBUCHMOCTH OT TOrO, MOT IIHX
IAaHHLIA IIPOEKT pPacCMATPUBATLCS CKBO3b IPU3MY KOAWMMUKALUMK WA IPOTPECCUBHOIO DPa3BUTHSA
mpasa 319/.

187. Ha mpakTuke padora B KadyecTBe INOKJIAMUYMKOB pacIpelelsiercs cpeard wieHoB Komwmccwmu
OT pPa3IMYHBIX PETHMOHOB. DTa CHCTEMAa, €CIM OHa IIPHUMEHSETCS C OIpemeJeHHOM T'MOKOCTHIO,
VMEET MHOTO IPEUMMYIIECTB, B YaCTHOCTH, IIOCKOJBKY OHA CIIOCOOCTBYET OOECIIEUEHHIO
MIpUMEHEHUS PA3IUYHBIX TOAXOIO0B M YYACTHUS Pa3IUYHLIX IPABOBBIX KYJILTYD B IOATOTOBKE
IOKIIaJOB M TPEIIOKEHUH.

188. Cienyer IMOTYEPKHYTh, YTO TPYIHOCTHM, BO3HHKaBIIne B pabore Komumccmu, OBUIHM BO
MHOI'OM BBI3BaHBI HE Ha3HaueHHWEM CIIEIMAJbHOTO MOKJIaTYMKa II0 KOHKPETHOW TeMe, a TeM, UTO
CIIeNMaNbHbIE JOKIATYUKKM 3a9aCTyI0 JEWCTBOBAIM B OTphIBE OT KoMmccmu, WIM ®TO OT HHUX JaKe
OKHUIAJIO0Ch, WOJNydYas JHUIINb PEeIKHUe YKa3aHUs OTHOCHUTENIbHO HAIpaBIEHUsS IIOCIEAYIOIIEH pabGOThI B
XOJle TOATOTOBKM IOKIamoB. HwuKeclemyromipe ITYHKTEI BO MHOTOM KacalOTCsd HMEHHO DTOU
CYIIIECTBEHHOM IpOoOJIeMBbl, KakK OHa BUAUTCI Komwuccum.

b) IToaroroBKa IOKJIAIOB

189. B xome monroroBku (Kak TPaBWIIO, €KETONHBIX) IOKJAIOB CIEIUANbHBIE TOKJIATINKU
paspabaThIBAlOT M DPAa3BHUBAIOT CBOIO TEMY, pPa3bsICHSIOT COCTOSHME IIpaBa M IENIalOT IIPEIJIOKEHUS
10 TIpOeKTaM CTaTed. B CBsI3W ¢ HOATOTOBKOM MOKJIAJ0B BO3HUKAET DSI BOIPOCOB.

318/ B crartbe 16 IlomoskeHHMsT 9TO TpeOOBAHME OTOBAPMBAETCSA CIIOBAMH "B 0OIIEM",
OIHAKO COBEPIINEHHO OYEBHIHO, YTO MOKIATYMK PACCMATPHBAETCSI B KA4YECTBE IIEHTPAJILHOM
burypsl mpeaycCMOTPEHHOTO B DTOM cTaThe mpoliecca (Hampumep, B momnyHkTax d), f) u i)).

319/ Cwm., wnampumep, Ytarbook... 1949, p. 281 ( IepBOHAYAIBHOE Ha3HAUYEHUE
MOKJIATYMKOB II0 TeMaM IIpaBa MEXIYHAPONHBLIX LOTOBOPOB, apOWUTPAaKHOW IPOLENYyPbl WM peXUMa
OTKPBITOTO MODSI); B TO Xe BpeMs KoMwuccus 3alpamimBana y IPaBUTEILCTB HAHHBIE IIO

nyHKTY 2 ctathu 19 IlomoxkeHHMS, KOTOPBIM (HOPMAIbHO KacaeTcs JHUIINb IPOEKTOB KOIMMDHUKAIIVMT:
ibid .
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i) Heo6X0onuMoCTh TpeaBapuUTedLHOr0 yTBepKIeHns Kommuccuell XxapakTepa
¥ cdepbl oxBaTa paboThl, 3aIUIAHAPOBAHHOMN HA CIEIVIOIIYIO CECCHIO

190. Hemgemnsas mpakTuka Komuccuy He SABISETCS €OUHOOOpasHOW.  HeKOoTOphle TOKIATUYMKU
IOCTaTOYHO IIOAPOOHO COOOIIAIOT O TOM, KAaKOM HOKJIad OHM COOHPAIOTCS IIPEACTaBHTh Ha
CIENyIOIEN CEeCCHM, B TO BpeMs KaK ApYyrde ®TOr0 He IeNaroT. B IeixoM, IpH3HaBas
HEOOXOIMMOCTh HM3BECTHOM HE3aBHCHUMOCTH IOKJIATYHUKOB, CJIEAYeT OTMETHUTh, HUTO OTKPBLITOCTH
IOJXKHA OBITH HOpMOM. KpaliHe BaXHO, 4YTOOBI OYOYyIIWE MOKJIAIbl OTBEYAIX IIOTPEOHOCTSIM
Komuccun B memoMm.  Takast OTKPBITOCTH JAET BO3MOKHOCTH YCTAHOBIEHUS OOPATHOM CBSI3M Kak
II0 BOIIpOCaM OOIIEH HAIpPaBIECHHOCTH, TaK X II0 KOHKPETHBIM BOIPOCAM CyIecTBa. HampoTwus,
€CIIM TOKJIaNm IIOCBSIIEH BOIIPOCY, KOTOpbIM KoMmucCCHS CUATA€T BTOPOCTENEHHBIM, WM

He 3aTparmBaeT IIpoliieMy, KorTopylo Kommuccus paccMaTpMBAeT B KAa4eCTBE IEHTPAILHOM, TO IIO
CYyTH Jeja 3TO OymeT O3HayaTh, YTO CECCHs IIPOBEIEHA BXOJIOCTYIO.

i) Heo0OXonuMOCTL, HaIWYMs OOKJIALOB IO HAYalda CECCHU

191. W B mamHOM BOIIpOCE MpaKTHKa He SBISETCS eTuHOOoOpa3Hoi. HeKoTopble TOKIIambl
PacIIpOCTPaHSIOTCS 3a0JarOBpEMEHHO IO Hadvala CECCHH, a HEKOTOPBIE - HET. 3ajIepKKd B
IepeBolie M pacCIpOCTPAaHEHHWHM, CBSI3aHHbIE C (MHAHCOBBIMU TPYIHOCTIMH OpraHusaiuu
O0beauHeHHbIX Hanwi wiaud ee IpaBUIIaMU IIPOXOXKIEHMS ITOKYMEHTAI[UM, €CTECTBEHHO, BBIXOIST
3a paMKu cdepbl KOHTPOJS CHElHabHOr0 JoKjiamunka 320/. OmHako BechbMa XKellaTeIbHO,
4TOOBI BCE TOKJIAIbl MMEINCh B DPACIOPSKEHHM WieHOB KOMMCCHME 3a HECKOJIBKO HENENh IO
Havalla CeCCHM, C TE€M YTOOLI OHHM HMEIM BO3MOXKHOCTh H3YUMTh ¥ OOAYMATh MX COAEp3KaHUE.
D10 OBIIO OBl TeEM 0oOJiee HEOOXOIMMO IIPH MEHEE IPOJOJIKUTENLHBIX CPOKAaxX IIPOBEIEHMS CECCHM.

C) Heo0X0MmMMOCTh ITOCTOSIHHOM KOHCYJIbTATHBHOM TPYIIIBI

192. IIyukt d) cratem 16 IlomoxkeHws: mpeaycMaTpuBaeT, uTo "Korma I'eHepambHas AccamoOies
nepegaer KoMuccum mpenjioskKeHHe, Kacalomieecsl IMPOTPEeCCUBHOTO Pa3BUTHS MeEXIYHApOITHOTO
npasa”, Komuccus MoxKeT " Ha3HavyaTh HEKOTOPBIX M3 CBOMX YJIEHOB IJISI pabOTBHI BMECTE C
IOKJIAIYUKOM II0 HOArOTOBKE MPOEKTOB IO IIOJIYYEHHs OTBETOB' Ha BOIIPOCHHUK, pPa30CIaHHBIN
MIPaBUTENBCTBAM.  DTO MOXKET O3HAYaTh, 4YTO, pacliojlaras OTBETaMM, CIENWATBHBIA TOKJIATINK
OyHmeT IOClIe DTOro padoTaTh CaMOCTOSITeNbHO. OIHAKO B OOIBIIMHCTBE CIy4YaeB IIPAKTHKA
MOKA3bIBAET, YTO CHEIWANBHBIA ITOKJIATUYMK IIPU IIOANOTOBKE ITOKJIAIOB pabOTaeT B 3HAUYNTEILHOMN
CTelleHNn B U30JSIUUU. JIpyruMH ClIOBaMH, B IIEPHOJ, MEXIY CECCHUSIMH CIeUaIbHBIN TOKIJIaTINK
He mMeeT OGHIMAIBHBIX KOHTAKTOB C JIPYTMMM dlieHamMu Komwmccuw.

193. HOpyrue opraHbl, TakWe, KakK Accouuanys MeKJAYHapoJIHOTO IpaBa u HMHCTUTYT
MeXXIYHAPOTHOrO IIpaBa, pabOTalOT WHaye. BpIOMparoTCs pasanyHbIe YIEHBI DTUX OPTaHOB,
IEeNCTBYIOIINE B KadyeCTBE KOHCYIBTATHBHOM TPYHIBI, C TEM YTOOBI MEXIY CECCHUSIMH JIOKIATINK
MOT' TIPOKOHCYJIBTHPOBATHCS OTHOCUTEIHHO ONTUMAILHOIO W Hambojee IPHEMIEMOTO IIOIXO0ja,
KOTOPOTO CIIEIOBAIO OBl IPUIEPKUBATHECS, a TAKKe OTHOCHTEIHLHO OCHOBHBIX BDIEMEHTOB
CIenyIolero mokiama. Ha ocHOBe BOIPOCHUKOB, pPacCIpOCTpaHeHUS MOKJIAI0B WIIH, B

320/ CrmemyeT OTMETHTh, YTO TpEICIbHbIC CPOKHM IMPEICTABIECHUS OTBETOB Ha
BOIIPOCHMKM, DAacChUIAEMBIE B CEHTSIOPE, 3a4acTyI0 OKas3bIBaIOTCS IO3THMMH, HAIpUMEDP B MapTe
WM ampeje CIEAYIOIIEro roja, 4YTO He TO3BOJSET CIENHMATbHLIM ITOKIAaTUYMKaM B IIOJTHOM Mepe
V4ECTh OTBETBHI B CBOHMX JIOKJIamaX 3a DTOT TOI.
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WCKIIOYUTENbHBIX CIIy4YasxX, IIPOBEIECHUS IIPOMEKYTOUHBIX COBEIAHWI, MOXKHO IIOJYYUTh
KOHCYIbTallUA Y YJEHOB ®TOM Trpynmbl. XOTS aBTOPOM JIOKJajla OCTAeTCs HOKJIATUhK,
MOJIYYEHHBIA pEe3yIbTAT, BEPOSTHO, OOECHEYUT IMPUEMIEMOCTh HOKJIama IS YJIeHOB KOMHUTETa H,
TaKUM 00pa3oM, JJIS YICHOB TAaHHOTO OpraHa B IIEJIOM.

194. Kommuccus oTMedaeT, UYTO BTOT MeTO], IIJIOJOTBOPDHO HCIONB30BAJICS B CBSI3W C HelaBHeN
TEMOW IIPaBOIPEEeMCTBAa TOCYIapCTB B OTHOIIEHMHU TrpaxkjpaHcTBa. OHa cuuTaeT, YTO NAaHHBIN
METOJ JIOJKEH INUPOKO HCIIONB30BaThCS, B OCOOCHHOCTH B TOM, YTO KacaeTcsl HOBBIX IIPOEKTOB
¥, B YAaCTHOCTH, B CBSI3M C IPEABAPUTEIBHON pa0OTOM MO KakKoH- TMOO TeMe, BKIIOYas
CTpaTeTHYECKOe IIaHWpoBaHWe. KoOHcynbTaTHBHas TIpyIINa AOJKHA HAa3HAYATHCI CaMOU
Kommuccuenn u ObITh BechbMa IpelncTaBUTeNbHON 321/

195. HecoMHeHHO, HAIJIEXUT 3a00THUTHCSI O TOM, YTOOBI Ype3MEpHO He (OPMATHU30BATH TEMBI,
U CIeIyeT OTMETUTh, YTO IOKIAl MOJKEH OCTAaBAThCH IPEPOTATHBOM CIEIMABHOIO IOKJIAIYnKa,
a He TPYOIObl B IIEJIOM. B GYHKIUM TpyOmbl HEe BXOOWUT OJOOpEHME MOKJIada CIEIHAaJIbHOIO
IOKJIagInKa, €d HaIJIeXXUT BHECTH CBOM BKJAd B pa3pabOTKy €ro OCHOBHOIO COJIEpXKaHMS, a
Tak>Ke JTI0OBIX KOHKDETHBIX BOIIPOCOB, KOTODBIE CIIEIUANBHBIM TOKJIATYMK II0XKEIaeT 3aTPOHYTh.
Bompoc o ToM, ciemyer JM 00pa30OBLIBATH TPYIIY Ha MSTUIETHUN CPOK WMIM Ha 0ojiee KOPOTKHUHI
MEPHOI, MOXKET OIPEHeIsaThCS B KaXKIOM KOHKDETHOM Cllydyae, B KOHCyJbTamuu co CHenuairbHbIM
TMOKJIATIAKOM.

196. XoTsa ®TM W3MEHEHHs] MOTYT OBITh IPOBENEHLI B JKMW3Hb 0€3 INPUHSATHS KaKWX- JU0O0
nmonpaBok K Ilomoxkenmio, Komuccus peKoMeHIyeT TakyKe, 4YTOOBI IIpA ITIOOOM IIEPECMOTpE
ITomoxkeHnst ObUI IPHU3HAH NPWHIMII YYPEXKIEHMS TaKOM IPYIILL. B OTIWYME OT CYyIIECTBYIOILIETO
Monoxenust (cM. TyHKT 186 BEIIE) BTO JOJKHO OBITH CHIENAaHO 0e3 TMPOBENeHUsS KaKOoro- Ju0o
pasauunst MeXAy KoauduKalred W IIPOrPECCHBHBIM DPAa3BUTHEM.

d) IToroToBKa KOMMEHTApHEB K IPOEKTAM CTATel

197. CyIleCTBYIOT pa3IHyds MEKAY IOKJIAgoM, B KOTOPOM aHAIIM3UPYeTCs u3ydaemMass 00JacThb
mpaBa W TPaKTHUKKA, ¥ IPEIMETHBIM KOMMEHTapWeM K IIpoekTaM craTed. Ilomroroska mokiaza,
pa3yMeeTcs, SBISETCS OTHOM W3 TIABHBIX 3ama4 CHEIMAIBHOTO ITOKJIAIuMKa, OJHAKO BTO K€
KacaeTcsd M KOMMEHTapus. B HacTosIimee BpeMs BOIIPeKW IIpexkHed mpakThke Komwuccun
IIPOEKTHI CTATEM HEPEIKO IMEPENaroTcs PemakKuMOHHOMY KOMHTETY 0€3 ITOATOTOBIIEHHBIX
KoMMeHTapueB. Ilomuac TPOEKTHI IIPEACTABISIOTCS 0e3 KOMMEHTApHEB M IS OKOHYATEIHLHOTO
paccMotpenust Kommccuer, a KOMMEHTapUM HPUHUMAIOTCS IPH HAJIWYNU HE3HAYNTEIHLHOTO
BpEMEHM IJS WX DPACCMOTPEHMs Ha IIOCIEIHUX dTamaxX paboThl CECCHU.

198. MoOXXHO BO3pa3uTh, YTO IIOCKOIBKY IIPOEKTHI CTAaTE€M MOTYT CYILIECTBEHHO H3MEHSTHLCS B
PenakIimOHHOM KOMMTETE, 3a0JIaTOBPEMEHHOE IIPENCTABIEHHE KOMMEHTAPHEB CIIENHAAIBHBIM
MOKJIATYUKOM SIBJISIETCSI IpeXmeBpeMeHHbIM. C Opyrol CTOpPOHBI, PemaKIIMOHHOMY KOMHTETY
ObLTO OBI ymoOHee, eciW ObI OH pacIojiarall OMHOBPEMEHHO M IIPOEKTAMHU CTaTEd M
KOMMEHTapusiMu ( WJIM TI0 KpaWHEW Mepe MpeaBapUTEIbHBIM HaOPOCKOM COIEPIKAHUS
KOMMEHTAPUER). KoMMeHTapuyu ITOMOTalT OOBSICHHATH IIEIh IIPOEKTOB CTATENM M Pa3bsSICHATh KX

321/ On Mor ObI TaKXKe€ HCIIOIL30BATHCS B XOJIE BTOPOrO YTEHHS II0 TEME
OTBETCTBEHHOCTH TOCYIAPCTB, KOTOPOE OBLIO OBI BECHMA JKEIATEIbHO 3aBEDIIUTL B IIPEICTOSIIEE
MISITUIIETHE.
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chepy oxBaTa M HaszHaueHHMe. JacTo ciy4aeTcs TakK, YTO DPa3HOINIACHS B OTHOIIEHHU OTIEIbHBIX
aCIEKTOB HPOEKTOB MOTYT OBITh YCTPAaHEHBI ITOCPEICTBOM COCTABIIEHHUS COOTBETCTBYIOILIETO
KOMMEHTAapus WM IIyTeM IIepeHOCa OTHEJIbHOIO IIOJOXKEHHs M3 TEeKCTa CTaTh B KOMMEHTAapHI
i HaoOopoT. IlpencraBiieHHME OIHMX CTaTel 0e3 KOMMEHTAapHEB MCKIIIOYAET TaKyl0 T'MOKOCTbH M
MOXKEeT IIPUIATh BKIIOUYEHHUIO KaKOro- IMOO BDIEMEHTa B TEKCT OOIbIIee 3HAUYeHUE, HEXEIU OH
TOro 3aciayxwmpaeT. OmHOBpeMeHHas padoOTa Hal TEKCTOM XM KOMMEHTAapHEM MOKET
CIIOCOOCTBOBAThL IIOBBIIIEHUIO MPUEMIIEMOCTA TOTO M apyroro. OHa MOXKET IOMOYL H30eKaTh
HeXKelTaTeIbHON IPAKTUKKM BKIIOYEHHS IIPUMEPOB B TEKCT CTAThbH, KaK BTO HWMEET MECTO B
nyakTe 3 ctaThy 19 YacTu mepBOM IIPOEKTOB CTaTel 00 OTBETCTBEHHOCTH rocymapcTs. Omna
TakXe OYyIEeT COCTAaBISTh 3HAYMTEILHYIO YacTh IIOJTOTOBHUTEIBLHOM PabOThI B OTHOIIEHHUH 0000
IOJIOKEHUST JOrOBOpa, KOTOPOE MOXKET OBITh IPHHATO HAa OCHOBE IIPEIIOKEHHOTO TEKCTa.

199. CrnenyeT MOOUYEPKHYTh, UTO I€IbI0 KOMMEHTApDHEB B WX 3aKOHYEHHOM (GOpMe SIBISIETCS
MpesKae BCEro pa3biICHEHHWE TEKCTa, IPUHHUMAEMOTO B OKOHYATEIBHOM BHAE. XOTS HU3IOXKEHUE
DBOJIOIMHN COMEPKAHUS TEKCTa SBISETCS I[eIeCO00pa3HbIM, OCHOBHAS (YHKIAS KOMMEHTapUS
COCTOHMT B DPa3bSICHEHWH CaMOTO TEKCTa C COOTBETCTBYIOIIMMHM CChUIKAMHU Ha KIIIOUEBBIE DPEIIEHWUS,
TEOPHUI0O M TPAKTHUKY TOCYJAapCTB, C T€M YTOOBI YUTATEIh MOT OILIEHHTH Ty CTE€IEHh, B KOTOPOM
TekcT Komuccum oTpaskaeT WIIM, B COOTBETCTBYIOIIWX CJIy4YasX, pa3BUBAeT WIHM PACIIHUPSIET
mpaBo. B 1meloM B (YHKIIMIO TaKUX KOMMEHTApHMEB He BXOIMT OTpaskeHHe pa3HOTIACHUM II0
IIPUHSATOMY BO BTOPDOM UTEHMH TEKCTY, STO MOKET OBITh CHEIAaHO Ha IUIEHYME B XOIe
OKOHYATEJHLHOTO TPUHSTUS TEKCTa W HAJJIeXKalIuM 00pa3oM OTMe4YeHO B mokiane 322/.

200. YuwuteiBasg OpeMs BBIMOJHSIEMON UM pabOThI, OT PegaKIIMOHHOIO KOMHUTETA HEIb3s
OXHUIATh IIOATOTOBKM IIEPECMOTPEHHBIX KOMMeHTapueB. OIHAKO KaK TOJBKO PemaxIMOHHBIA
KOMHTET OZOOpPSIET Kakylo- THOO KOHKPETHYIO CTaThIO, CIEHHAIbHOMY HTOKJIATYUKY CIIEIyeT
TOTOBUTHh WM, BO3MOKHO, IIEPECMATPUBATHL KOMMEHTAPDUI K STOM CTAaThe IIPH CONEHMCTBUU
cekperapraTa. 3aTeM €ro CcleAyeT pPacIpOCTPAHUTh CPEIH UYIEHOB PemakKIIMOHHOTO KOMHUTETa HWIIM
(B COOTBETCTBYIOIIUX CIIyYasix) CpPEeIM WIEHOB KOHCYJNbTATMBHOW TIDYMIBI IO JaHHOW TEME, C TeEM
yTOOBI IMO3BOJMTH MM BBICKA3aTh IO HEMY HWHIMBHMAyalbHBIE 3aMeuaHus. Kak SICHO TOBODHUTCS B
IMomoxkennu 323/, TPOEKTHI CTATEd HE JIONKHBI CYUTATHCS NPUHSATHIMA B OKOHYATEIHHOM

Buge 0e3 omoOpenust Komuccumen HMEOIIMXCSI KOMMEHTApHUEB K HUM.

e) Ponb crmenuaiabHOro mOKJIAamuyuKka B PenakIIMOHHOM KOMUTETE

201. Ha IOPAKTUKEC HECOBIAMAIOIIINE MHCHHS 4Yalll€ BCEIO0 BBIPAXKAIOTCA M JOJI2KHBI IPUMUDPATHCSI
UMCHHO B PCI[aKIII/IOHHOM KOMUTETE, AHAJIOTUYHBIM o6pa30M HUMEHHO 31eCh HUTPAIOIINN

322/ HWuHadve OOCTOWT JAeN0 Ha CTaagWM IEpPBOTO YTeHHWS. B moamyHkTe ii)  myHKTa b)
crater 20 Ilomoxkenus (Koropasl Kacaercs KOAMGbUKAIMA B OTIUYME OT IIPOTPECCUBHOTO
DPa3BUTHS) IIPEIYCMATPUBAETCS, YTO KOMMEHTAPUHU II0 TEKCTAaM, IPWHSATHIM B IIEPBOM YTEHUH,
IOJIKHBI OTPasKaTh " CYLIECTBYIOLIME PACXOXKIEHMS M pa3HOIJIACHs, a TakKKe apryMeHThl B IIOJbL3Y
TOr0 WM HMHOIO pelIeHus". Onnako IlonoxeHue He COLEPKMT TAKOTO YKA3aHMWSI B OTHOILIEHUU
OKOHYATEJILHLIX IIPOEKTOB CTATEH: CM. CTaThio 22.

323/ B nommyskTe i) crtathu 16 IlomoxkeHWsS MpeayCMaTPUBAETCS, YTO ' MOKJIAIYUK U
Ha3HaYeHHbIE IS ®TOTO 4jdeHbl KoMucCHHW...  TOATOTABIMBAIOT OKOHYATEIHHBIM MPOEKT U
MOSICHUTEILHBIN JIOKJIAJ,, KOTOpPBIE OHM MPEACTaBISIOT KoMHucCHM IS pacCMOTpPEHUS U
YTBEPXKIEHUST . CM. Takxe cTaTbio 22.
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HE3aBUCHUMYIO POJb CIEIUAIBHBIN MOKIATYUK MOJKEH BOCIPHUHSITH CIEKTD MHEHUH,
BbICKa3biBaeMbIX Komumccmert.  OCOOEHHOCTHM KOHKDETHBIX TEM, KaK M IIOIXON TeX WM WMHBIX
CIIeIMATIbHBIX JTOKIATIUYMKOB, OVIYT BCErga IOPOXKIAThL OIpelelieHHOEe pasHoOoOpa3ue IPaKTUKH.
OpmHako, B KayecTBe OOINEro mpaBuiia, IpyIma II0 IJIaHWPOBAHWIO IIPEIJaraer, dYToObI DPOIb
CIIEIIMAIbHOTO JOKJIAmguMKa BKJIIOYalla B CeOs CIEAYIOIIUE DIEMEHTHI:

I) OpeacTaBICHUC YCTKUX M IIOJHBIX cTaTed, II0 BO3MOXKHOCTH COIIPOBO2KTaEMBIX
KOMMCHTApUAMUN WJIN 3aMCUYaHUIMHU, KOTOPbIC MOZKHO OBUIO OBI IIOJNOXKHUTH B
OCHOBY KOMMCHTAPHEB,

i) KpPaTKO€ pa3bsICHEHNWE CYTH IIPOEKTOB CTaTeM, HAaXONSIIUXCS Ha PacCMOTPEHHUU
PenakiinoHHOIO KOMWTETA, BKIIOYAsl JIIOOble H3MEHEHUS, KOTOPbIE MOTYT OBITh
OTMEYEHDI,

iii) W HAaKOHEll, MNPUHITHE MHEHHUS PemakKIIMOHHOIO KOMHUTETAa B IEIIOM, JaxKe eClId
OHO TIPOTHBOPEYUT MHEHHIO CIIEIHAIBHOIO NOKJIaguWKa M, IIpA HEOOXOIUMOCTH,
OoTpaskeHre MHeHMS PeJaKIIMOHHOIO KOMHUTETA B IIEPECMOTPEHHBIX CTATBSIX
¥/ NI KOMMeEHTapuu. IIpyM BBIIOJHEHHUM BTON (DYHKIUK CIEIHAILHOMY
IOKIAMUMKY CJeOyeT BBICTYIATh B POJH JIHIIA, IEUCTBYIOIIETO II0 ITOPYUYEHUIO
Komuccun, a He B pOJNHM 3alllUTHHKA KaKOTO- JIMOO JIWYHOrO MHEHHs avant la
lettre

202. Pasymeercs, CHEeNMANLHBLIA IOKIAIYUK, HE COIVIACHBIA CO BCEMH BO3MOKHLIMU MHEHHSIMU
yjeHOB PemakIMOHHOIO KOMHTET4, HMMeEET IIOJHOE IPAaBO DPAa3bsICHUTL CBOE HECOINIacHe Ha IUIEHYME
B XOIe IIpeACTaBIIeHUs IOKJIama PemakIMOHHOTO KOMHUTETa. B IIOmOOHOM cllyyae INIEHYM MOXKET
MIPENIIOUECTs MHEHUE CIIENUAILHOTO ITOKJIaTunMka MHEHHIO PemakimumoHHOro komurera. OmHako ¢
YYETOM YHCIEHHOTO COCTaBa PeNakKIIMOHHOIO KOMMTETA M €r0 DPOIM II0 OTHOIIEHMIO K ILIEHYMY
TaKWe CIIy4ad, BepOSITHO, ObIIM ObI penku. Kpome Toro, OBIIO OBI JIyYIlle, €CIHA OBl
CYILLIECTBEHHBIE pPA3HOIJACHS, KOTOPbIE HE MOTYT OBLITH YCTpPaHEHbI B PeIakKIIMOHHOM KOMWTETE, Ha
caMOM paHHEN CTagud TOBONMIMCHL IO CBEIEHHS IIIEHYMa C BO3MOXKHBIM IIPOBEIEHUEM
CIIPABOYHOTO TOJIOCOBAaHWS IJIsi DeIlleHus MomoO0Horo Bompoca (cM. Huxke nyHKTh 203-205).

5. Poap m cBsA3M miaeHyMa ¢ PeJakIIMOHHBIM KOMMTETOM M PAaOOYMMM TPYIIaMK

a) OO01e OpeHUs Ha ILUIEHYME

203. OcHOBHOE Ha3HaueHHE OOINWX IIPEHWH Ha IIJIEHYME 3aKII0OYaeTcs B BhIPAOOTKE OOIIEro
mopxoga KoMuccuy K KOHKDETHOM TeMe. OTO HEOOXOZUMO JJISI TOTO, 4YTOOBI PemakiMOHHBIN
KOMHTET WM padouasi IPYNIa C YBEPEHHOCTLIO 3aHMMANNCEL IIOPYYEHHOM WM 3amaded.  Taxkue
BCIIOMOTATEIbHbIE OpPraHbl JOJIKHBI OBITH YBEPEHBI B TOM, YTO OHM pPa0OTAIOT II0 HAIIPABJIEHUSM,
KOTOpPBIE ILIMPOKO IpUeMIeMBbI miIsi KOMHCCHU B IIEIIOM.

204. B mactosiiee BpeMs MpeHHMsS B XOe INIEHyMa He CIyKaT ®TOH I[eIH IOJIKHBEIM 00pa3oM,
YTO MOKHO OOBSCHHATH IBYMS OCHOBHBIMHU IIPUYMHAMH. BO- MEPBBIX, OOCYXKIEHMS Ha ILICHYME
OOBIYHO SIBISIIOTCS 4Yepecuyyp OOIIMMH, OXBaTbIBas BCE COAEPKaHHE IOPOM IPOCTPAHHBIX ITOKIIAIOB
0e3 pasrpaHMYEHHs Pa3JIUYHBIX BOIIPOCOB M IIOMYAC OIYCKAasiCh IO KOHKPETHBIX TEKCTYaJIbHBIX
MOMEHTOB, KOTODPBIMHU IieJecooOpa3Hee OBIIO OBl 3aHMMAThCI B PeTakIMOHHOM KOMHTETE.
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205. BropeIM (aKTOpPOM SIBISIETCS TEHIEHIMsS K IIPOM3HECEHMIO IIPOCTPAHHBIX peYeil, KaK OyITO
Komuccus sBisercsd IeKUMOHHBIM 3aJI0M, a4 €€ WIEHOB HaJo, CKOpee, YYUTh, HEXEIN
ybexnarh. JIJIMHHBIE BBICTYILUIEHMS He SIBISIOTCS HMOealbHON (OpPMOHN He0aToB, KOTOPEIE
CTAHOBATCS PACCESHHBLIMU M IIEPECTAIOT CIYXKUTh IIEPBOHAYAILHOMY HA3HAYEHHIO - OPUEHTHUPOBATH
KoMuccuio, ee KOMHUTEThI M CIENHUAILHBIX ITOKIATYUKOB B OTHOIIEHWM OYIYIIMX HAaIpaBIeHWA
paboTHI.

206. B mepBoe BpemMs paboThl KoMuccuy BBICTYILUIEHHS IIOYTH BCETHA OBLIM KPATKMMU M
COCPEIOTOUYEHHBIMI Ha KOHKPETHBIX BOIPOCAX, KOTOpPbIE MOIJIM BBI3BATH TPYIHOCTH WU
pasHormacusi. Ilo mMHeHmio Komwmccum, Takas IpakKTHKa HAMHOIO NpPENIIOYTHTENIbHEE, U
Komuccun ciemoBaiio ObI HPEAIPHHSTHL IIIATH II0 €€ BOCCTAHOBJIEHHIO B KAaYeCTBE HOPMBEI.

207. B03MOXHBEIMH CpPEICTBAMU PEIIIEHUS] DTOM MPOOIEMbBI SIBISIOTCS CIEIYIOIINE:
i) Bo- mepBEIX, CcielyeT TPEeNNpUHSTh YCHIHS IO YHOPSIOYEHUIO OOCYXIEHWS, C

TeM uTOOBl Kommccus mpomBuraiach BIEpel IIO0 IIYHKTAM, a 3aMeYaHUs
BBICKA3bIBAJNCH JIMIIIL IO pPacCMaTPUBAEMOMY IIYVHKTY 324/.

i) Bo- BTOphIX, uieHam Komuccum ciemnyeT MpOSIBIASTL COECP>KAHHOCTD.
ONTUMANbHBEIM TYTEM HOCTHKEHHS DTOM IIEJTU SIBISETCS, II0 MHEHUWIO ['pyIIIbI
0 IIaHUPOBAHWIO, HamJexXallee yIopsijmodyeHune nebatoB. IlomMuMo 3TOrO,
MOXKHO OBIIO OBl BEIpaOOTAThH HEOMUIIMAILHBIA " KOHEKC IIOBEIeHUS ",
MIpeayCMaTPUBAIOIIAN 0ojlee KpaTKHE BBICTYILIeHHs, a IIpemcemaTenb, B ciIydae
HEOOXONMMOCTH, MOI ObI BpeMs OT BpeMeHM 0O0OpaliaTh Ha 5TO BHMMAaHHUE.

iii) B- TpeThHX, M0 3aBepIlleHWH NpeHUN IIpejicemaTenlto CIelOBAJIO Obl IMOMBITATHCS
PE3IOMUPOBATEL OOIME BBIBOALI KOMMCCHMM IIO JaHHOMY BOIIPOCY, OTMETHUB IIpH
DTOM IFO0bIE BO3MOXKHBIE pasHormacust 325/. HecoMHeHHO, 4YTO ®Ta
3amavya IOJYaC MOXKET OKa3aThCSd CIOXKHOM, OMHAKO IIPH JOCTATOYHOM
BHMMATEJILHOCTH M OOIINEM IPU3HAHMKM TOYHOCTH TAaKOIO DE3IOMe WIeHAMHU
KoMuccun OHO MOXKET CYIIECTBEHHO IOMOYL PemakIMOHHOMY KOMUTETY WIIA
pabouedl TpyIIEe MpPH IIOCIEHAYIOIIEM PACCMOTPEHHU MMHU COOTBETCTBYIOLIUX
BOIIPOCOB. B Xolle paccMOTpeHHs] OKOHYATEILHOIO BAPDHAHTA IIPOEKTOB CTATER
naHHasg GYHKIMS TOJKHA BRITONHATheS IlpencemareneM PenakimoHHOIO
KOMHTETA COBMECTHO CO CIEIHAIbLHBIM JTOKIATUUKOM.

208. B »Toi cBsA3M BO3HMKAEeT BOIIPOC O MeETOJaX MpOBeIeHUs ToJocoBaHUS. B HacTosiee
BpeMss Kommuccus M ee BCIOMOTaTelbHBIE OpTaHbl IBITAIOTCS IOCTHYL KOHCEHCYCa, ¥ DTO
HECOMHEHHO NPaBUIBHO B KayeCTBE OOIIErO IIpaBHIIA.

324/ TlomoOHBIA ITOIXOH OBLI YCIEIIHO WCIONL30BAH IIPU OOCYKIEHHM NEBATOrO ITOKJIala
r- Ha TmamMa Mo Bompocy O KOIeKce mpecTymiaeHuii:  Exxeromumk... 1991 rog, ToMm |,
2205-2214- e 3acemanus.

325/ B Hacrosiee BpeMsl BTa 3ajadya, eciId OHAa BOOOIIE BBITIONHSETCS, BO3JOXeHa Ha
CIIENMANBEHOTO HOoKJamurka. OJIHAKO IJIyYIlle BCET0O OHA MOrja ObI BBITOJHSTHCS IIpemcemarernem,
a CIenWajbHBIA MOKIJIAIUMK, B KadeCTBE aBTOpa OOCYXKIAaeMOTO IOKJana, IIPEICTaBIIsI OBl
MOSICHEHUsI WM KOHTPApryMeHTHI B OTBET Ha 3aMeYaHUS.
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2009. OnmHAKO CYILIECTBYIOT pa3IduMs MEXJy HNPUHSITHEM peIlleHHi, KOTOphle, II0 CYTH Hela,
SIBJSIFOTCSI OKOHYATEIIbHBIMHM, U TaKOro poja BHIBOJAMHK, KOTOpBIE, IO HAIIIEMy MHEHWUIO,
ciaemoBalo Obl menaTh IlpemcemaTeqio IpH 3aBepIIeHUN OOCY:KIEeHUsS Ha IUIeHyMe. Takue BBIBOIBI
ObLTH OBl IIPEIBAPUTENHHLIMM M OPHUEHTHUPOBOYHBIMUA M CIYKHIX OBl JHWINL B KadyeCTBE
PYKOBOISIIIUX YKa3aHUM, IIOCKOJBKY IO IIPUHSITHS OKOHYATEJIBHBIX DEIIeHHN MHOIOe eIle OCTaeTCs
cumenatb. Ilo KOHKPETHBIM BOIIPOCAM, KOTOPBLIE MOIYT OKAa3aThCS CIIOPHBIMM, OBLIO OBI

yMecTHO, uTo0BI IlpenmcemaTenb OIEHMI NPHUEMIEMOCTh CBOWX BBIBOJIOB IIYTEM IIPOBEIEHUS
CIIPABOYHOI'O TOJIOCOBaHHWS. B elme OOJBIIEN CTENEHM 5TO KAacaeTcsl OTHENbHBIX JeTajleil, KOorma
MIPENIIOUYTUTEIbHEE TEM HIM WHBIM 00pa30oM paspelInTh TaHHBIA BOIPOC M JIBUTAThCS HAIbIIIE.
PasymeeTrcs, MHEHHsS MEHBLIIMHCTBA MOTYT OBITH OTpPaskeHbI B KPATKUX OTYETAX M B JOKJAJe
Komuccumn.

210. AHaIIOTHYHBIE CUTyaIlMd BO3HMKAIOT BO BCIIOMOTraTElIbHBIX OpraHaX, TaKHX, Kak
PemaknmoHHBIE KOMHUTET. Ilo Mepe IpOIBHKEHHS pPAOOTHI HEOOXOZUMO IPHMHUMATHL " peIleHUs",
KOTOpEIE TajleKl OT OKOHYATENIbHBIX, M JOCTHKEHHE KOHCEHCyca II0 BCEM TaKHM BOIIPOCAM
TpeOyeT OONBIIMX YCHJIMHA W BpeMeHH. UieHnl Kommccnm, oKa3aBIIUecss B MEHBIIIMHCTBE B
pe3yIbTaTe CIIPABOYHOTO TOJOCOBAHWS, BIIONHE MOTIM Obl BBICKA3aTh CBOM MHEHHs Ha 0ojee
nmo3gHeM ®»Tame. OOHAKO TPU HAJIWYWH CYIISCTBEHHBIX PAa3HOTIACHH II0 IPHHIMIIHAILEHOMY
BOIIPOCY MOXKET OKa3aThCs IEIeCOOOpa3HBIM IMEpPeNaTh ero INIEHYMY IJIs HPUHSATUS pPeIleHus
IyTEM CIIPABOYHOI'O TOJIOCOBAHMS WM JIPYTHX METOJOB.

211. Korga HacTymaeT MOMEHT IIPWHSTHS DpEIIeHUNM, BHOBb CIEOyeT IPHIIOXKUTH BCE YCHIIHS
IUIST TOCTHUXKEeHUS KOHCeHcyca, OJHAKO, €eCIM ®TO He OKa3bIBaeTCS BO3MOXKHBIM B OTBEICHHOE
BPEMSI, MOKHO IIDOBECTH TIOJIOCOBAHME, BEPOSTHO, IIOCHIE " IEPENBINKK", YTOOBI HATH BPEMS IS
00CYXXIeHUs U pasMbIllIeHns. Ilogo0HOe TOJ0COBAaHHME MOKET OBITh JIYYIIAM OTpaskeHueM
mHeuns Kommccmm, HexXelm " JIOKHBIM KOHCEHCYC', HOCTHTHYTBIA IIOIPOCTY H3- 32 CTPEMIIECHUS
cbepeyb BpeMs.

212. OmgHUM HEOOINBIINM HM3MEHEHHEM, KOTOPOE IMPEICTABISIETCS IIOJIE3HBIM OCYIIECTBUTD,
SIBJISIETCS. OCTHKEHME JTOTOBOPEHHOCTH OTHOCHUTEILHO TOTO, YTOOBI JIIOObIE HEOOXOIMMBIE
MO37IpaBICHUS W BBIpAXKeHWsS IIPU3HATEIBHOCTH Hellaluch Toibko IIpemcemateseM, BBICTYNAIOIINM
ot mMeHH Bcerl Kommccmu.  OTBemeHHOe e¥ Bpemss Komuccus IOIKHA TPaTHTh Ha CBOIO
OCHOBHYIO DPaboTy.

b) PenakIMOHHBIE KOMHUTET

213. B 1958 romy Komwmccnmsa odummalbHO NOpU3HANIA, 4YTO PeJakKIIMOHHBIM KOMHUTET SIBISETCS
" KOMHUTETOM, KyIa MOINIM OBl IEPENABATHCS HE TOJBKO YHCTO PEJAaKIIMOHHBIE BOIIPOCHI, HO M
BOIIPOCHI CYIIIECTBA, KOTOpPBbIE HE YIaJd0Ch peIlmnTh KOMHCCHUM B IOJHOM COCTaBE, WJIH BOIIPOCHI,
KOTOpbIE, KaK TMPEJCTABJISETCS, MOTYT BBI3BaTh YPE3MEPHO 3aTSHYTYIO aucKyccuro” 326 /.
Heo6xX0omuMOCTh BBITONHEHUS PeTakIIMOHHBIM KOMHMTETOM B®TOW pPOJM BO3pOCIa B CBI3HU C
TaTbHENIINM YBeIMYeHNEeM diIeHcKoro coctaBa Komumccum B 1981 romy, W HET COMHEHHH B TOM,
YTO TaKas pOIIb IIO- MPeXKHEeMY OyIeT HCKIIOUYUTEILHO BasKHOM.

214, DTo He 03HAYaeT, YTO PeTaKIIMOHHBIA KOMHUTET MOJKEH OBITh €IMHCTBEHHBIM OpPTaHOM,
BBIIOJTHSIOIINM BTy POJb.  3aYacTyI BOIIPOCHEI, II0 KOTOPBIM BBISBIIINCH IPHHIIUITHAIIBHBIE

326/ Cwm. Yearbook ... 1958, vol. Il, p. 108.
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pasHOIJIacus, IIeIecCOO0pasHO IMepemaBaTh Ha OOCY:KIeHHe paboder TpYIIbl 0oliee OrpaHUYEHHOTO
cocraBa. JlaxXke ecliM ®TOT BOIPOC HE MOXKET OBITH pa3pellleH DTOW TIPYIIOH, BCE DPaBHO
IIOJIE3HO, YTOOBI OHA YETKO M3IIOXKWIA U IPENCcTaBHiIa ILIEHYMY OCHOBHBIE PACXOKIEHHS BO
MHEHHSX B TakKOW ¢Gopme, KOTOpas ITO3BOJHJIA Obl IJIEHYMY HPHUHSATH pPEIeHWe WIA IIPOBECTH
CIIpaBOYHOE TojocoBaHMe. OmHAKO HApSAAy C OSTUM B OTHHMX CJIyYasX HEpPeIKOo OyIyT BO3HUKATH
MeEHEE CYIIECTBEHHBIE IIPOOJIEMBI, B TO BpeMs KakK B JIPYIUX - HAIpUMEP, B XOIE PEIaKIIMOHHOMN
padoTeI - OYOyT BCTAaBATh HENpEIBUIAECHHbLIE IIPUHIUAIIHAILHBIE BOIPOCHI, M BCAKUM pa3s
PemakIMOHHBIT KOMUTET IOJKEH CTapaThCcsd WX DPa3peIluTh.

215. BreiTh ulleHOM PemakIIMOHHOIO KOMHUTETA OOpPEMEHHTENLHO. OH COOMpPAETCS IIOYTH
KaXJbIl JeHb, HWHOTJA M B IIEpBOM M BO BTOPOM IIOJOBUHE JIHS. Ilo »ToM mpuuymHE CIaemyeT
OPUBETCTBOBATh HEIABHIOIO IPAKTHKY CO3JIAHUS PEIaKIMOHHBIX KOMHUTETOB BeChbMa pa3JIUYHOTO
COCTaBa II0 pPa3HbIM TeMaM, IIOCKOJBKY DTO DacIpefeNsieT Harpy3Ky cpenu 4wieHoB 327/.

216. PemaknOHHBIA KOMHUTET IO JII0O0O0M KOHKPETHOM TeMe OOBIYHO COCTOMT M3 12-14 ujeHOB
( mpyrue dYIeHBI MPUCYTCTBYIOT B KaveCcTBe HAOIIOmATE el W BBICTYHAIOT JIMIIL BPEMS OT
BPEMEHM). DTO JaeT TO MHPEHMYIIECTBO, UYTO KOHCEHCYC B PemakIIMOHHOM KOMMTETE, BEPOSTHO,
MOJNIYYUT 3HAYUTENLHYIO ITOIIEPKKY Ha INIEHYME.

217. IIpocTpanHble 3asiBIeHHMS] PeIKU (M HE TOJKHBI IOOIIPSITHCH). YacTo BemeTcs
nmpegMeTHOe oOcyxkmenme. OOCyKIeHMe, KakK IIPaBHJIO, BemeTCd Ha aHIIIHACKOM U GpaHIy3CKOM
S3BIKAX, COBHIAJAsl C Pa0dOYMM SI3BIKOM OOCY:KIaeMOI0 TEKCTa, OIHAKO WIEHBLI BOJBHHBI
KMCIIONIb30BaTh Apyrue odUIIMalbHbIe S3BIKHM. B Ie1oM PemakIMOHHBIA KOMHUTET paboTaeT
XOPOIIIO.

C) PaGoune rpymmel

218. Paboune rpymnmel yrBepsKmarorcss Komwuccumen uiam I'pynmod mo INTAHUPOBAHUIO IS
BBITIOJTHEHMS PA3JIMYHBIX €€l U C pa3IWYHBIMKH MaHmaTaMu. Hampumep, 10 Ha3HAUYEHUS
CrienuanpbHOTO JOKJIaTyuKa II0 KaKOW- MO0 HOBOM TeMe OOBIYHO yupeKmaeTcs pabodasl IpyIa IIo
STOM TeMe MJIs OKa3aHWs IIOMOIIM B OIpelelleHMH OXBaTa W HampaBlIeHHs paboThI.

YupexkmaroTcs W WHOTO poja TPYMIIBI, 3aJada KOTOPBIX COCTOMT B DPACCMOTPEHWH H, IIO
BO3MOKHOCTH, pa3pellleHny KOHKPETHBIX BOIIPOCOB, OOCYKIEHHE KOTOPBIX 3allllI0 B

Tymuk 328/. Kpome TOro, B HEKOTOPBHIX CIy4Yasdx YUPEXTAINCh DPAaOOYMe TPYIIIbI IS
pPacCMOTpeHUsS TOW WM WHOW TEMBI B II€JIOM, HAIOpHMeEp B CPOYHBIX CIyYasdX, TaKWe TPYIIIEI,
KaK TpPaBUIO, HNMEIOT JTOCTATOYHO OOJBIION UIEHCKHI COCTaB. Pa3nmume MeXIy TakKoro poja
padounMu TpymmaMu # PemakIMOHHBIM KOMHTETOM 3aKIIIOUaeTcs B TOM, 4YTO eciaud PemaKIMOHHBIN
KOMUTET paboTaeT Hajm TeKCTaMu cTraTed (M B HUjuealle - KOMMEHTApHEB), MOATOTOBIECHHBIMU
CIIeNUAlbHBIM TOKJIATYUKOM, TO padouas TpyIa HauydHAaeT paOOTy Ha paHHEM DBTale IIpolecca,

327/ Takasg mpaktmka BBemeHa B 1992 romy: oM. Exeromumk... 1992 rog, ToMm Il
(Yacts BTOpast), cTp. 62.

328/ Hampumep, cosmanHas B 1995 romy PabGouas rpymma mo Bompocy o "IIpaBax m

00513aHHOCTAX TOCYIAPCTB B OOJIACTH OXpPaHBI OKPYXKAIOLIEN cpenbl’, cM. cHocky 309 Bble,
A/50/10, crp. 257.
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KoTja wueu erne He chopmupoBaiuch 329/. OHa BIIOJHE MOXKET IIPOJOJXKATH CBOIO

paboTy Ha IIPOTSKEHUM HECKOJIBKHX CECCHI B NPAKTUYECKM HEM3MEHHOM COCTaBE, B TO BpEMS
KaK coCcTaB PemakKIIMOHHOIO KOMMTETa MEHSETCS KaXKObli rom. Takum oOpa3oM, Takas pabodas
rpymmna 0ojiee TECHO CBsI3aHA C BBIPAOOTKOM IOAXOIa M ITOATOTOBKOM IIPOEKTOB.  XOPOIIMHA
nmpuMep - PaGoyas rpymmma, HTOOTOTOBHBIIAS YCTaB IOCTOSHHOTO MEXIYHAPOTHOTO YIOJIOBHOTO
Cyma, KOTopas ellle JO JIOBIX IOMBITOK IMOATOTOBKH KaKWX- JUOO MpoekToB craten 330/

Havalla C BBISIBIEHUS HEKOTOPHIX HCXOOHBIX ITOJOXKEHHM, II0 KOTOPHLIM MOIJIO OBl OBITH
IOCTUTHYTO corilacue. Ee poib, 0€3yCIOBHO, HE CMOI OBl BBIIOJIHUTH PeTakKIIMOHHBIN KOMMTET.

219. B Takom pabouell TpyImme MOXKET JIHUOO0 COBCEM HE OBITh CIEIMAILHOrO IOKIAmYWKa, 60
ero (GpyHKIMM MOTYT HOCUTHh OTPAHMYEHHBIM XapakTep. B OOIBLIIMHCTBE CIY4Ya€B - IIPA YCIOBHUU
TIIATENBHOIO DPEJAKTUPOBAHMS TEKCTa pabodueil IPYIION - HET HEOOXOOMMOCTH B IIEPEIesKe
TeKCcTa PemakIMOHHLIM KOMHUTETOM IO €ro IPEACTaBIECHHUs INIEHYMY, IIOCKOJBKY BTO MOXKET
IIPUBECTH K AYOIMPOBAHMIO pabOTHl WIM JAXKe K BO3ZHHUKHOBEHHIO OIIMOOK, ECIM YIEHBI
PenakIIMOHHOr0 KOMMTETA HE IPMHUMAIM y4acTUs B IOZPOOHOM OOCYXKIEHHH, IIPENIIEeCTBOBABIIEM
NPUHATUIO TOTO MM HHOTO TEKCTa. BpeMs oT BpeMeHH PeNaKIMOHHBIA KOMHTET MOXKET OpaTh
Ha cebs GYHKIIMA MeXaHHW3Ma 110 OKOHYaTeJdbHOU mpoBepke (" moBomke') TeKCTa - C TOYKH
3peHUs] aJeKBATHOCTH M JIOTMYHOCTA (OpMYIHpPOBOK. OIHAKO B TAKUX CIydYasX IIPOLELYPY
paccMOTpeHHs B paMKax paboyedl IPYNObLl CIENyeT CYUTATh allbTEPHATHBOM, a HEe IIPOCTO BTAaIoM,
MPENIIECTBYIOIINM OOCYKIEHUIO B PemakIMOHHOM KOMUTETE.

220. KakuM Obl HM OBLI MaHIaT paboyeld TIPYIILI, OHA BCErna IOXYMHSETCS IUIEHyMy, Ipyrime
0 IUIAHMPOBAHUIO WM IPYIOMY YUpeOUBIIIEMY ee opraHy. MMeHHO 5TOT COOTBETCTBYIOIIMIT
OpraH oOIIpelesseT HeOOXONMMOE COIep>KaHHEe MaHIaTa, YCTaHABIMBAET ITapaMETPhl TOTO WIIH
WHOIO WCCIEIOBAHMS, pACCMaTpUBAET ¥, IIPA HEOOXOIMMOCTH, W3MEHSET MPENIOXEHUST U
BBIHOCHUT pEIIIeHHE II0 pe3ylbraTaM pabOoTHI.

6. Crpykrypa ceccunn Kommccum

221. C y4yeTOM IIelIEW HACTOSIIErO0 aHaIM3a IIPENCTAaBISIETCS HEOOXOMMMBIM IIEPEUTH K
00CY>KIeHHUIO BOIIPOCOB, KacaloIIMXCs CTPYKTYphl 3acemaunit Komuccuu, BKIIIOYas INTAHUPOBAHUE
paboThl Ha NATHICTHWH NEPUON, M NPONOJKUTEILHOCTH M IIOPSJIKA IIPOBEIEHUS CECCHIL.

a) IInagupoBanue padOThl HA NSTHJIETHUNA IIEPHUOJ

222. Ha mepBoll ceccry HBIHEIIHETO MATHIETHS, cocrosBmencs B 1992 romy, Kommuccus
IIOCTaBUIIA Teped, COOOM DS 3aday Ha MATHIETHUH IIEpHON, KOTOPhIE OBIIM BBIITOJHEHBI U B
OIHOM Cllydyae IepeBhIoIHeHsl 331/, Komuccust moisiaraer, 4YTO aHaJOTMYHAs paboTa

329/ Tak, wnanpumep, PaGouas rpymma mo MeXIyHAapOIHOMY YIOJOBHOMY CYIy Ha OITHOM
W3 DTanoB pa3meldnmiiach Ha TONTPYHIBI AJs IeJIed MOATOTOBKH TEKCTA.

330/ Odunmanbpaele oTyeThl ['eHepanbHOM AccaMOIeH, COpPOK cegbMas CECCHs,
Homomuenue N 10 A/47/10, crp. 143.

331/ HWuadopmanuio o UedsAx, OmIpeaeleHHbIXx B 1992 romy, cMm. B
nmokymenrte A/CN.4/L.473, noyakT 15. B cootBercTBHM ¢ »TMMHE neasmu Kommccus 3aBepiimiia
B 1994 romy BTOpOE UTEHHE IO TEME O BOmOTOKax M B 1996 romy - paccMOTpeHHE MPOEKTAa
KofleKca O IpecTymuieHusX. B 1996 romy oHa 3aBeplnmia IEPBOE YTEHHE IIO0 TeME 00
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Oymer mposegeHa B 1997 romy, T.e. B IIepBOM TOAY CIEAYIOIIEero msaTuiaeTus. Kpome Toro,
MIPENCTABISETCS IIEIECO00PA3HBIM OCYIIECTBUTh B KOHIIE IISITUIETHS aHAJIN3 ITOCTABIECHHBIX IIElIel
M pPacCMOTPETh T€ MM HHBbIE IOATOTOBUTEILHBIE MEDPOIPHUITUS, KOTOPBIE HEOOXOIUMO
OCYIIIECTBUTHL IJII TOrO, YTOOBI B Hayajle IEPBOr0 Troja CIEOYIOIIEr0o MATUIIETHS OIepaTUBHO
PEIINTL BOIIPOCHI, CBS3aHHBIE C IIJAHUPOBAHMEM paOOTHI Ha CIEIVIOIIAM NSITUIETHUH IIE€PHUO,.

b) IIpoooIKUTEALHOCTL CECCUI

223. B IlomoxkeHUM He OIpeleaseTcs IIPOIOJIKUTEIBHOCThL CECCHUM, XOTS U YKAa3bIBAETCS, UTO
ceccuu, Kak ImpaBuiio, mpoBousTcs B 2KeneBe (craths 12 ¢ mompaBKamMu, BHECEHHBIMHU B

1955 romy). Ha mnpaktuke Bce ceccuu mpoxomunu B 2KeHeBe, 3a HCKIIIOUCHHMEM CECCHUU

1954 roma, Kotopas cocrostiack B Ilapuxke, u ceccum 1965 roma, KoTopas IIPOBOIMIACH
yactTuyHo B 2KeHeBe m vyactTuuHO B MoHako. HM3HavyalbHO OJHO3HAYHO IIPEANOJarajioch, YTO
ceccr OYyIyT IIPOBOOMTHLCS Ha €XKErOJMHOM OCHOBE, TaK OHO M ObLIO, HaumHas ¢ 1949 roma.
OGBIYHO MPOTOIKHMTEILHOCTh CECCHU COCTAaBIsIa IIECTh HEmedb. 12- HemelbHas
MIPOIOJIKUTENBHOCTh CTalla HOpMOW mocie mpuHsTHS pedomoruu 3315 (XXIX) TI'eHepambHOI
Accambaen ot 14 gmexkabps 1974 roma. 3a uckmouyenweM ceccur 1965 roma, ceccmM HHKOIma
He pa30MBAJIMCh Ha YaCTH.

224, B 1986 romy 1mo OIOIKETHBIM COOOpasK€HUSIM OObIUHAadg 12- HemelbHAS IPONOIIKUTEILHOCTH
OblTa cHmKeHa mo 10 Hemeab, OTHAKO C YYETOM BBICKA3aHHOTO B DPEIIMTENLHON ¢opMe MHEHUS
Komuccun B clemyiomieM Toiy Oblla BHOBbL BOCCTAHOBIEHA IpeXHsS 12- HemenbHAas HOpMa, M 3TO
MPaBUIO NEWCTBYET OO HACTOSIIET0 BpeMeHH. I'eHepanbHass Accam0jes IIOATBEpAMIIA IIOTPEOHOCTH
Komuccnn B TIpOBEIEHHWM CEecCHU OOBIYHOM MPOJMOJIKUTENBHOCTRIO B 12 Hemensb 332/.

3a Bpems cymiecTBoBaHuS KoMUcCHUM €€ cOCTaB YBEIMUYMICS HOYTH BaBoe.  OcyIlecTBIsSeMast €io
paboTra, €CTECTBEHHO, 3aHHMAET OOJiee IJIUTEIBHOE BPEMS, YTO HEOOXOAWMO IPUHHUMATEL BO
BHAMAaHWE TIPU COIIOCTABIECHUSIX.

225. B mpunnune Komwuccum ciemoBano ObI IPEeTOCTABUTH BO3MOKHOCTH Ha €3KETOJHOM OCHOBE
IIPUHUAMATL DPEIIEHME O IIPENIOJOXKUATEIHLHO HEOOXOIMMOM IIPONOJKUTEIBHOCTH CIEIYIOIIEN CECCHH
(T.e. 12- HemenbHOW WIIM MEHBIIEW MPOJOJIKUTEIBHOCTU) C YYETOM COCTOSIHUS el W IJIFOOBIX
ompeneNeHHbIXx AccaMObiieedl IIPHOPUTETOB IJIsl IeJEd 3aBepIleHus] paboThbl IO TEM WM HHBIM
TEMAaM.

226. B omuu romel MOXKHO OBLIO OBI OOOUTHCEH CECCHEN IPOIOIKUTEILHOCTHIO MEHEE
12 Hepmens, TOrga Kak B IPYyrue, OCOOEHHO B IIOCIECOHMH TIOJ IISTHJIETHs, KOTJa TpeOyeTcs
3aBEPIINTL PACCMOTPEHHE TEKCTOB B IIEPBOM MM BTOPOM YTEHHM B OJHOM M TOM K€ COCTaBe,

OTBETCTBEHHOCTH rocymapcts. Ilpum momornu paboded rpymmbsl Komuccwmst mOCTHMINIA IIpOrpecca B
PACCMOTPEHNH TEMBI O MEXIYHAPOTHOM OTBETCTBEHHOCTH 3a BpEIHEBIE IIOCIENCTBHS NEWCTBUM, HeE
3aIPEIEHHBIX MEXIYHAPOIHBIM MpaBoM (B YaCTHOCTH, B OTHOIIEHUHW TIPEIOTBpAIEHUs), H
IIPUCTYIIMIIA K PabOTe II0 OBYM HOBBIM TeMmMaM. K 4YHCIy IOIMOJHMTEILHBIX TOCTHXKEHUI
OTHOCHUTCS HAYajJo M 3aBepIINeHHe pa3padOTKH IIPOEKTa yCcTaBa MEXXIYHAPOIHOIO YrOJOBHOIO CYyHa,
IIOCKOJBKY Takas paboTa He IIpeiycMaTpuBaiack B Jokiame 1992 ropa.

332/ Cwm., mHaupmMmep, pesomronnu I'eHepanmpHOl AccamOien 41/81 ot 3 mexadps

1986 roma m 42/156 ot 7 nmexkabpsg 1987 roma, a TakKe HETABHIOK pe30NIONUI0 I'eHepallbHOI
AccamoOnen 50/45 or 11 pmexkabps 1995 roma, nyskTt 11.
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MeHee 4YeM 3a 12 Hemeab CIPAaBUTLCI C pabOTOM OyHeT HeBO3MOXHO. Ilo meaoMy psiay IpUYAH
I'pynma mo INTAaHUPOBAHMIO ITojaraer, 4ro B 1997 rony miIs BBITOJIHEHMS 3aIIAHHPOBAHHOM
paboThl OymeT JOCTATOYHO CECCHM IIPOIOJIKHMTEILHOCTEIO B 10 Hemens.

227. B Gojee IIMpPOKOM IIaHEe MPOMOIKHUTEIHLHOCTh CECCHH CBS3aHAa C BOIPOCOM HX
OpraHM3allid, ¥ B YaCTHOCTH C BO3MOXHOCTBIO pa3lelleHHs] CeCCHMM Ha YacTH, KOTopasi OymeT
paccMaTpUBATBCS B CIeAyIOIIeM paspielie. ['pynma 1o ITaHUPOBAHWIO IIOJIaraeT, 4YTO B cjyyae
MIPUHATHS TPOIENyphl, IIO3BOJISIONMIEN IEIWTh CECCHI0O Ha dYacTh, Kommuccus, Kak IIpaBHIIO,
MoOTria Obl YCHEIIIHO CIPaBISThCS C 3aIlJJaHMPOBAHHONM Ha Iojl pabOTOM 3a MeHee ueM 12-
HENETbHBI CPOK. TakmM 00pasoM, HAJIWUIO BECKHE IPUYWHBI IJIsI TOTO, YTOOLI BEPHYTHCI K
OPUMEHSBIIIENCS paHee IIPAaKTHUKE, IIPEIyCMaTPUBABIIEH €XXEroJgHOe NPOBEINCHUE CECCUH
MIPOTOIKUTENBHOCTEI0O B 10 Hemellb ¢ COXpaHEHMEM BO3MOXKHOCTH €€ MpOIJIeHus n0 12 Hemedab B
OTHEeNbHBIE TONBI, €CIM BO3HUKHET TaKas HEOOXOTUMOCTb, OCOOEHHO B IOCIETHHUH TOX KaxKIOro
MSTUIIETUS.

C) Bo3mMoxHOCTB pas3gCICcHuA CECCHMM Ha 4YacCcTu

228. Cratps 12 Ilomoxkenus (¢ mompaBKamu, BHeceHHbIMH B 1955 romy) rimacur, dYTO
Komuccus 3acemaet B Otgenmenum Oprammsanuu OO0bemmuHenneix Hamwmit B 2KeHeBe, OmHAKO
"mocite KoHcynbTanmuy ¢ I'eHepaidbHBIM cekperapeM' Komuccnsa mMeeT " IpaBo IPOBOIHUTH
3acelaHns B JPYIUX MecTax'. BrimenpuBeneHHass HOpMa CBUIETEILCTBYET 00 OTCYTCTBHM KaKUX-
Ir0O0 YCTAaHOBIEHHBIX 3aIllPETOB, OTPAHMYMBAIOIIMX IIPpaBO KOMMCCHUH [IENINTHL CBOIO €3KETOTHYIO
CECCHI0 Ha YaCTH M COOTBETCTBEHHO IIPOBOIMTL ONHY YACTh CECCHM B IIITa0- KBApTHPE
Opranmsannu O6wvenmueHHbix Hammit B Hpro- Mopke.  IIpemmoxkenuas B 1991-1992  romax
MpoLleaypa, IMIO3BOIIONIAS OEINTh CECCHs Ha YacTH, ObLIa OTJIOXKEeHa M IIOKa eIle He
paccmartpuBaiach 333/.

229. CTOpOHHHKM TIPOBEICHUS ONHOW HENPEPBhIBHON CECCUM YTBEP3KIAIOT, YTO TOJIBKO B paMKax
HEIPEPBHIBHOIO PabOdYero IMIpoIecca MOKHO OOECIeUYNTh HEOOXOMMMYIO TIIATENIBHOCTh PacCMOTPEHUS
mpeajlaraeMbIX IIPOGKTOB CTaTeM KakK Ha TMJIeHAapHBIX 3acelaHusX, Tak W B PegaknmoHHOM
KOMHUTETE. B TeueHme Kakow- MO0 OmHOM ceccrmu Komuccus OOBIMHO aKTHBHO paboTaer

no 4-5 TemaMm, nBe M3 KOTOPBIX MOIYT HOCHUThH IIPHOPUTETHBIM XapakTep. B pamkax
pa3leJeHHOM Ha YaCTH CEeCCUM MEHBIIeH NPOIOIKHUTEILHOCTH pPacCMOTPEHHE TeM, He HMMEIOIIUX
Ha JaHHOW CECCHU IIPUOPUTETHOTO XapaKTepa, MOXKET OKa3aThbCs ITOBEPXHOCTHBIM WM IIPUBECTH K
Oporpeccy IHIIb II0 OTAEIbHBIM acIlleKTaM 3THX TeM M IIOTepe OPHUEHTHPOB IS CISIHAILHOIO
nmokaamgumka.  CremyeT HOTYEPKHYTh, YTO ITOCTHUXKEHHE MOJJIWHHOTO KOHCEHCyca II0 IIPOEeKTaM
cTaTell MOKET OKa3aThCsl BeChbMa TPYIHOM 3agauell M Hen30eXXHO IIOTPeOyeT OIpemellIeHHOTO
BpeMeHH, II0OCKONBKY KoMmuccus He IpOCTO IOAIepsKUBAaeT ITPEIJIOXKEHUS CIIeINaIbHBIX
MOKIIAMYUKOB, HO U O0ECIeYMBAET MX TIIATEILHBIA KPUTHYECKMI aHaam3. C y4eToM TOTO,

uyro 34 unmena Komuccnu SBISIIOTCS IPENCTABUTENSIMUA HECXOXKMX MEXKIY COOOH IIPaBOBBIX,
KYJIBTYPHBIX M SI3BIKOBBIX CHCTEM, OBLIO OBl HEIONYCTUMBIM ITOIXJIECTHIBATH BTOT IIPOIECC.
Kpome ToOro, cymiecrtByeT mIpoOiieMa KPHTHYECKOH MAacChl, CyTh KOTOPOM 3aKIIOYAaeTCs B TOM,
YTO JHUMIb TIIATeJIbHOE KOJJICKTHUBHOE pPacCMOTpPeHHE B XOAe IMJIeHapHBIX 3aceJaHUM U B
PegaknimoHHOM KOMHUTETE HAeT BO3MOXKHOCTh ChOPMYIUPOBATh MHOAJIUMHHO KOHCTPYKTHUBHBIC
BBEIBOJIbI, TOTMA KaK JelIeHHe CEeCCMM Ha YacTH MO3KeT IpepBaTh ®TOT IIPOIlecC UM IpHUIATh €My
¢dparmeHTapHbIM XapakTep. [lo MHeHHmI0O 3TuMX ujaeHOB Komuccum, IIeJIbHOCTh CECCHUU SIBISETCS

333/ Exeromauk.. 1992 rom, Tom Il ( Yacts BTOpas), crp. 63.
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HEOOXOOUMBIM YCIOBHEM MOCTUXKEHUS HAWUIYUIINX PE3YIbTATOB B XOJE PACCMOTPEHUS
MIPUOPUTETHBIX TEM IIPH OTHOBPEMEHHOM IIPOABMKEHUN BIEpPEN II0 APYTUM HAIIPaBIEHUSM.

230. C npyroyl CTOpPOHBI, CTOPOHHHKU pa3delIeHHOM HA YaCTH CECCHUM 3asBJISIOT, YTO TaKOM
monxoj oOeryuT uigeHaM Kommuccuu mpollecc aHalW3a W M3YyYeHHs W, B YaCTHOCTH, HACT
BO3MOXKHOCTh IIPOBOJIMTH B II€pEphIBE MEXJY YacTSIMH CECCUH OIIPEHASIICHHYIO ITOJATOTOBUTEIBHYIO
padoTy, UTO IIO3BOJUT 3HAUYUTENIHHO IIOBBICUTH 5(P(PEKTUBHOCTH BTOPOM YaCTH ceccum.  Tak,
HAIIpEMeEpP, COOOIIEHMST WM IPENJIOKEeHUs, OOCYKIABIIMECS B XOAe INIEHYMOB B TeUeHHE MEPBOM
YacTH CECCHUM, MOTIMU OBl OBITh PacCMOTpeHbl PemakIMOHHBIM KOMHTETOM B XOI€ BTOPOM ee
vyactd. Y Hao00pOT, II0 3aBepIIEHHN PACCMOTPEeHHs PemakIMOHHBIM KOMHUTETOM Te€X WM HHBIX
cTaTed B XOHe IIEpBOM YaCTH CECCHM IS OOCYXKIEHHS Ha INIEHyMaX B XOJe BTOPOM YacTH CECCHU
MOXHO OBLIO OBbI IIOATOTOBUTH CTATHM C BHECEHHLIMM B HMX IIOIIPABKAMH W COIPOBOIMTEILHEIE
KOMMEHTapuM, IIpA 3TOM y WieHOB KoMuccuM IOSIBUTCS BO3MOXKHOCTHL PacCMOTPETh U H3YUYUTh HX
3apadHee. Kpome Toro, »Ta Mmpoleaypa ITO3BOJIUT aKTHBU3UPOBATH MEXKCECCHOHHYIO NEsSITEIIbHOCTH
HeohHIIMAILHOTO XapakTepa M JacT CHEHHAJIbHBIM IOKJIaTuukKaM BpeMs OIS BTOPUYHOTO
PaccMOTpPEHUS TIPEIJIOKEHNM, OOCYKIEHHBIX B XOJ€ IIEPBOM YaCTH CeCCHM. TakKod IOpPSIOK
MO3BOJUT PemakIMOHHOMY KOMUTETY WM pabouyer TpyIIle OTBOOUTHL OIS CBOEM paboThl, K
npuMepy, OJHY HeIeJd B KOHIE IIEpBOM YacTH CECCHMHM WM B Hayalle BTOPOM €€ IIOJIOBUHBI, UTO
M30aBUT OT HEOOXOMUMOCTU IIPUCYTCTBHMS HA COOTBETCTBYIOIIMX 3aCeIaHMIX TeX UJIEHOB

Komuccum, KOTOphle He SBISIOTCS uleHaMu KomuTeTa wmim paboyeld Tpymmbl.  DTa IIpoIEeaypa
IaeT BO3MOXKHOCTH CTaTh wWwieHaMu Komumccuym TeM IMIaM, KOTOpble IO IpOodeCCHOHAIbHBIM WIN
WHBIM COOOpakeHWsSIM IIPOCTO HE B COCTOSHHM B3STh Ha ce0s 00sS3aTeIhCTBO HAXOIWUTHCS B
2KeneBe B Teuenme 12 Hemens 0e3 MepephiBa. Ilo Bcem BeposiTHOcTH, wWieHaM Kommuccuu,
COBMEIIAIOIIAM BTy DPabOTy C BBIIONHEHHEM IPYIMX OOS3aHHOCTEN (B KavyecTBe IOPUTUYECKUX
COBETHHUKOB IIPAaBUTEIbLCTB, YACTHBIX IOPHCTOB WM IMpellojaBaTelelr IOpuIndeckKuX ¢(aKyIbTeTOB
YHHUBEPCUTETOB), BO3MOXKHO, OYIET JIerde HAXOAUTh BPEMS [JIs HEMPEPHIBHOTO HAXOXKICHUs Ha
ceccun B Teuenme 4-5, a He 12 Hemenab, IIOCKOJBKY B HACTOSIIEE BPEMS HEKOTODPBIE YJIEHBI
Komuccun BBIHYKIeHBI TOKHIATh 2KeHEeBy Ha JOBONBHO IJIUTEIbHBIE CPOKH.  XOTS MOPSHIOK,
OpeaycCMaTpUBAIOIINN IIPOBEACHHE IBYX CECCHUM MEHBIIIeN IIPOJOJKUTESILHOCTH, HE CMOXKET
OPUBECTH K TOJHOMY YCTPaHEHHUIO ITPOTHUBOPEYHUM MEXKIY B3aMMOUCKIIOUYAIOIINMU

00s13aTeIbCTBAMU, OH, II0 BCEH BHIMMOCTH, IIO3BOIHMT OOECIEUUTh 00Jee BBICOKYIO U CTAOUIBHYIO
IIOCEIIAEMOCTh 3acelaHui. VHBIMKA CJI0BaMH, BBIINIEYKa3aHHAs IIPOIeaypa OyIeT OoJjiee T'MOKOM.

231. Ha yxasauHbpIil BBIOOP OKa3bIBAIOT BO3IeNCTBHE (UHAHCOBBIE ITOCIENCTBUS, HE
OOAJAIOIIeCs KOHTPOIIO co cTopoHbl Komwmccmu.  IIpumepHbIe pacueThbl MOKa3bIBaloT, d4To 10-
HeIelbHAs ceccHs, IIOPOBHY pasmelleHHas Mexny Heio- MoprkoMm m JKeHeBoi#, 06OIIIACh OB
3HAYUTENLHO JIeIlleBle, HeXelu HempepbiBHas 12- HemenbHast ceccws.  Jlaxke IS CeCCHU TOM Ke
OOWIEN IJIUTEIBHOCTH IIPEICTABIISIETCS, YTO pa3jelieHHAas CECCHS MOXKET He OBITh CYIIECTBEHHO
IOpOKe, IIOCKOIBKY IOIONHUTEIbHBIE IYTEBbIE pacxXoibl WieHOB KoMuccuu OYAYT B 3HAYUTEILHOMN
CTeIIEHN KOMIIEHCHUPOBATLCS COKpAIlleHHWEM pAacXOIOoB Ha HampaBlieHne B 2KeHeBY COTPYIHHUKOB
Cekperapuara, pab6oraromux B Hsio- Hopke.

232. Komuccuss cumraeT HEOOXOAMMBIM MPUCTYIMTh K pealn3alliyd DKCIepUMeHTa IO
MIPOBEIEHUIO pa3leleHHON Ha JacTu ceccurd. OIHAKO II0 IIEJIOMY PSSOy IPUYWH, BKIIOYas
OIOMKETHBIE OTpaHUUYeHUS W TOT GakT, urto 1997 rom sBIseTCS TEPBLIM TOMOM CIEIYIOIIETO
IISITHIIETHS, HamOoJIee IMOIXONSINAM IJIsi Hadajga TaKOTO SKCIEPHMEHTA, II0 BCEH BUIUMOCTH,
caenyer cumTaTh 1998 rom.  Takoil BBIGOD ITO3BOJUT OOECIEYUTh HaJIJIEXKalllee ILIAHUPOBAaHHUE
pasmeJeHHOM Ha YacTH CECCHM, IIPEMMYIINECTBA W HENOCTATKHA KOTOPOM MOXKHO OYIEeT OIIEHUThL Ha
MpaKTHUKE.
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233. KpaiiHe BaxXHOe 3HAYeHHE MMEET INIAHMPOBAHME paCIpelelIeHHs paboThl MEXOY IBYMS
YacTsIMH TakKoW ceccud. IliaHumpoBaHHE 0O0S3aTEIBHO MOJKHO OCYIIECTBISTHCS HA €3KETOXHOMN
OCHOBE, W IIpM DTOM HEOOXOMMMO IPOSBIATH OIpPeNeNeHHYI0 TMOKOCTb. Hampumep, B Xojme
MEPBOM YACTH CECCUH MOKET IIPOXOMUTH PAacCMOTpeHHe PeTaKIIMOHHBEIM KOMHTETOM JOKIJIAHgOB
CIIEIUANIbHBIX MOKIATYMKOB M IIPOEKTOB CTAaTed, a B XOIEe BTOPOM YACTH - PACCMOTPEHHE
IUIEHYMOM JIOKJIamoB PemakIMOHHOro KOMMTETa, JIPYTHX TpyImn W JIokiIaga camorr Komwmccuu.
Bropylo YacTh ceccuM HEOOXOOMMO 3aBepIllaTh HE IIO3IHee KOHIA HIONHI, C TeM 4YTOOBI YCIIETh
IIOArOTOBUTE K Hadaly ceHTsa0ps mokiaan Komuccmm nist I'eHepanbHORM AccaMOIen.

d) CymectBeHHbIN BKIIay CekperapuaTa

234. B crartee 14 Ilomoxenmsa o Komuccum comepskurcs oOmast GopMyIMpOBKa, COTIIACHO
KoTopor I'eHepaldbHBIM CeKpeTaph "B MEpy CBOMX BO3MOXKHOCTENM MPEIOCTABISET B PACIOPSIKEHUE
KoMuccun IepcoHall W BCE CPEICTBA OOCIYKMBAHUS, HeOOXommMble KOMMCCHH JISI BBIITOJTHEHMS
€0 CBOEHM 3ajmayvu’.

235. Ha mpakTumke ke BkiIan Cekperapmata MMeeT KpaWHe BaskHoe 3HaueHme. Cekperapuar
HE TOJBKO OO0CHy:XKmBaeT KOMHCCHIO W €€ BCIOMOraTelIbHbIE OPTaHbl, HO KM IIPOBOIUT
3HAUYUTENIbHbIE 1I0 O0BEMY HMCCIEHOBAHUS, IIPHUUYEM 3aYacTyI0 B BECbMa CXKAaThle CPOKHU.
Cotpynmauku CekpeTapraTa OKa3bIBaIOT IIOMOIIb ITOJKHOCTHBIM JMiaM KomMuccum B IIOITOTOBKE
MOBECTKM IHSI, BEIEHUM KPATKHX OTYETOB, COCTABJIECHHUH IIPOEKTOB HOKJIAHOB JJISI PacCMOTpPEHMS
Ha IUIEHApHBIX 3acefaHUSIX W T.H. OHH y4yacTBYIOT B NOATOTOBKE KOMMEHTApHEB IO IIPOEKTaM
crateit, xoTsa Komwuccust 1o- IpeXHEMY CUYHTAET, YTO Takas paboTa BXOOMT B KPYr TIIaBHBIX
00SI3aHHOCTEN CIENMAJBLHOrO MOKJIamumKka. Takas IIOMOINL MMEET KpadHe BaKHOE 3HAYEHUE IS
padounx TpyII, KOTOpble MOIYT He MMETh B CBOEM COCTaBe CIEIMAIbHOTO MTOKJIATYMKA.
HeobxommMo moOLIpSATH elne 0Oojiee aKTHBHOE ydacThe coTpynHuKoB Cekperapmara B padore
Komuccumn.

e) CeMHHAp IO MEXIYHAPOILHOMY IIpaBY

236. DTOT ceMUHAp, B TEUYEHHE MHOTHMX JeT TPaJHIIMOHHO IIPOBOJIMBIIHICS B paMKaX CECCUH
Komuccun, mO3BONMII MHOTUM COTHSM MOJOMABIX CIIEIIUAJINCTOB IOJNYYUTH IIPEJCTaBIICHHE O
nesatenbHocT Opranusanuu O0bennHeHHBIX Harmit m pabore KMII. Xorenoch ObI HaIEATHCH,
YTO, HECMOTpS Ha HbIHEIIHHE (UHAHCOBBIE 3aTPYIHEHUs, IeITEeIbHOCTh CeMHHapa He OyIeT
IpHOCTaHOBJIEHA.

f) Ily6aukanum, Kacaromrecs pa6oTel Komuccuu

237. Exxeromueiii mokian Kommccum IllecToMy KOMMTETY BBIIIYCKA€TCS B TeUYECHUE HECKOJIBKUX
HeJeab ITOClIe OKOHYAHWS CECCHM M 3aTeM BOCIpOM3BOmUTCS B " Eskeromumke", KOTOPBIA SIBISIETCS
OCHOBHBIM IOKyMeHTOM O pabore Kommccmu. " Exkeroguwk" comep:KUT KpaTKHe OTYETHI O
IUCKYCCUSIX Ha TJIeHyMaxX, IIONIHbIE TEKCThI IPOEKTOB CTaTell M KOMMEHTApHMH B TOM BHJE, B
KOTOPOM OHHM OBIIM OKOHYATEIHHO HPHUHATHI, ITOKJIAIbl CIEIMAIbHBIX TOKIATUYMKOB U IPYrue
OTHEeNbHBIE JOKYMEHTBI.  OTIpeleNeHHbIN IIPOrpecc OBII JOCTUTHYT B IIPEOJOJEHUM OTCTABAHHS C
BeimyckoM " ExkerogHmka'. Kpome Toro, Oprammsanus OObeguHEHHBIX Hamui mneprogmvecKu
IyOJIMKYyeT BeCbMa IIOJIE3HBIM 0030p, o3ariaBiieHHBIR " PabGora Komuccmum MeXIyHapOZHOTO
mpaBa”. B HeM cojgepxkarcsa uTord paboTel KoMHCCHM W BOCIPOM3BOMSATCS IPHUHSTBIE €I0
MIPOEKTHI CTATEW W, B COOTBETCTBYIOIIUWX CIIyYasX, KOHBEHIIMW M JAPYTHe MTOKYMEHTHI, IIPUHSTHIE
Ha OCHOBE TaKMX IIPOEKTOB crtaredl. B 1996 romay OBLIO BBINYIIEHO IISITOE M3IAaHHUE.
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238. Heodurnansabie oTueThl 0 pabore KoMuccuy OyOIMKYIOTCS B Pa3IWYHBIX HM3TaHUSX II0
mpobiieMaM MEKIYHAPOMHOrO IpaBa. B KavecTBe HpuMepa MOXKHO IIPHUBECTH €3KETOMHBIA 0630D
pabotel Komuccwmu, mnyonmkyeMeiri B American Journal of International Law u B
Annuaire Francais de Droit International. Cremyer IOOLIPATH AHAJOTHYHBIE
MMyONWKAllMK Ha OPYrUX s3bIKax Kommuccuw.

7. Otnomennss Komuccnu ¢ apyrumMu opradaMu (B paMKaxX M BHE CUCTEMBI
Opranusannun O6bennueHHbIXx Hanmit)

239. Baxkneniee 3HaueHme i Komuccnmu MMEIOT ee OoTHolIeHHs ¢ I'eHepampHOl AccaMoireen,
KOTOPOM OHa MIpelpoBOKHAaeT CBOM moKIanbl depe3 IllecTort KoMHUTET. BMmecte ¢ Ttem Ilomoskenme
o Kommccun mpemycmarpuBaeT, 4YTO OHA MOXKET IOIIEPKWBATH CBSI3M M C JIPYTMMH OpraHaMM.

a) B COOTBETCTBUM CO cTaThsMmu 16 c), 17 (2) b) n 21 (2) Kommuccus moiKHA
pacchuIaTh BOMPOCHWKW WX 3alpalliiBaTh 3aMEUYaHUs IIPAaBUTEILCTB IO ITFOOBIM PacCMaTPUBAEMBIM
TIPOEKTAM;

b) B COOTBETCTBHH cO ctaTbhenm 17 Kommccmsa MOXKeET paccMaTpuBaTh " ImepegaBaeMble €M C
OTON IeNbi0 I'eHepalbHBIM CEKpeTapeM MPEIJIOKEHUS M IPOEKThI MHOTOCTOPOHHUX KOHBEHIIUM,
IIpeJCcTaBIsIeMble TocygapcTBamu - wieHamu Opranumsanuu OObemuHEeHHBIX Harmi, TIiIaBHBIMH
opranamu Opraumsanun OO0beguHeHHBIX Harumi, kpome I'eHepanbpHON AccaMOlleH,
CIIENNATN3UPOBAHHBIMU YUPEKIEHUSIMA WM O(GUIIMATLHBIMA OpraHaMH, CO3JaHHBIMH IO
JIIOTOBOPEHHOCTH MEXIY HPAaBUTEILCTBAMH JJIS CONEHCTBUS IPOIPECCUBHOMY pPa3BUTHUIO
MEKIYHAPOTHOTO IIpaBa M €ro KOomudHUKaIum';

C) B cooTBeTcTBHU C TiaaBou |l ITonoxxenust Kommccusa pacmoaaraeT IOBOJBHO
IIKPOKAM KpPYIOM IIOJIHOMOYHWH, IIO3BOJSIOIINX €M KOHCYJILTHPOBAThCSI ¢ opraHamu Opranm3amuu
O0benuHeHHbIX Hanwii mo ar00bIM BOIPOCAM, KOTOPBIE BXONSAT B WX KOMIETEHIUIO, U C
JIOOBIMU APYTAMHU HAIMOHAILHBIMUA MIM MEKIYHAPOIHBIMH OpPTaHU3aIMIMUA
MEeXKIIPAaBUTENbCTBEHHOI0 WM HHOTO CTATyca IO JIIOOBIM IIOPYYEHHBIM €il BompocaM ( CM. CTaTbu
25 (1), 26 (1));

d) B psame ciaydaeB KoMuccus CHUCTEMAaTHUYECKH KOHCYJILTHPOBAIACh C KOHKDPETHBIMU
yupexxnennsimu ( Hampumep, ¢ ®AO - 1Mo BOmpocy O PBIOOJOBCTBE 3a MpEeIaMu
TePPUTOPUANBHBIX BOJI). Ona Takxke 3ampaiivBaja MHEHUsI DKCIEepTOB ( HAapuMep, IO BOIpOCaM

IETUMHUTAIIAA MODPCKUX TPaHHUI[ W IPOBEIEHUS HCXOMHBIX ITHUHUMN).

240. Kaxk mpaBumiao, B Xome Kaxjaou ceccur KoMmuccHsl 3aClyIIIMBAaeT YCTHBIE COOOIIEHUS
nmpencTaBuTener Adpo- a3MaTCKOTO KOHCYJILTATHBHO- IPABOBOIO KOMHUTETa, EBpPONENCKOTO KOMHUTETA
10 IIPaBOBOMY COTPYIHHUYECTBY M MeKaMepHMKAaHCKOTO IOPUINYECKOTO KoMuTeTa. HecmoTps Ha
MOJIb3Y TAKMX BBICTYIUIEHHWM, BTa MpOIleaypa IIOCTEIEHHO IMpeBpalaercs B (GOpMalbHBIA OOMeH
mo0e3HoCTsIMU.  I'pymma 0 IIaHMPOBAHMWIO IIPHUBETCTBYET TaKWe OOMEHBI, ONHAKO CYUTAET, YTO
MX MOKHO OBIIO OBl pPACIIMPUTHL IYTEM 3a0JarOBPEMEHHOrO0 pPAaCIpOCTpaHEHUST KPaTKOTO
MMICBEMEHHOT0 JOKJama O paboTe OpraHuW3aliy C HPUIOXKEHUEM COOTBETCTBYIOIIMX ITOKYMEHTOB.
Kpatkuii cdopMalbHBIT OOMEeH MHEHMSMHM IJIS IIPOTOKOJAa MOKHO OBIIO OBI ITOIOJHUTH
IIpOBeIcHNEM MeHee (GOPMAalbHOM JUCKYCCHM C YYaCTHEM YJIEHOB KOMHCCHM C IEIbI0 OOCYKIeHUS
OTHEJbHBIX BOIIPOCOB, IIPEICTABISIOIINX HHTEpeC I 00OMX OpraHoB. Kpome Toro, ciemyer
MOOMIPSTh PA3BUTHE COTPYTHHYECTBA MEKIY STHMH OpPraHAMH W COOTBETCTBYIOIIIUMU
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CIIeIMAIbHBIMHU OOKIamuukaMy KoMmmuccuu, a TakKe COTPYIHHUYECTBO MEKIY CeKpeTapuaToM
Komuccun ¥ cekpeTappaTaMyM STHX OPraHOB WM OOMEH IOKYyMEHTAIUEH.

241. B HacTosIee BpemMs He yIeNseTCS TOCTAaTOYHOTO BHHMAHUS IIEIIOMY DPSIIy IIOTSHIIMAIILHO
BaXXHbIX KOHTAaKTOB. Peur umer 06 ocymiectBiasieMor Oprammsanueirn O0beguHeHHBIX Harum u
IPYTUMH CHENHMATU3APOBAHHBIMY YUPEXKIEHUSIMHN NESTEILHOCTH, BJIEKYIIEN 3a COOOM IOPUIUYECKHUE
IIOCIENCTBYUS WINM O00S3aTeIbcTBA. B 9TOM CBA3M OBLIO OBl II€I€COO0PAa3HBIM XOTS OBI IIPOCHUTH
OpraHbl, BBIOJHSIONIME KOHKPETHLIE OOS3aHHOCTM B TE€X WM HHBIX O0JACTSX, IEIHUTHCS
nHbOpMaeX U KOMMEHTHPOBATh, II0 Mepe HEeOOXOTMMOCTH, pe3yIbTaThl padoTel Kommuccuwu,
OIHAKO B HACTOSIIEE BPeMs MHOIHME COCTaBHBIE YacTh cucreMmbl Opranmsanmy OObeIMHEHHBIX
Hanuit byHKIUOHUPYIOT MPEUMMYIIIECTBEHHO B OTPBIBE HpPYyr OT Apyra. JIpyruM BO3MOZKHBIM
HalpaBlIeHHEM OyIyIlIed padoThl MOIJIO ObI OBITH IIpoBeleHMe KoMHCCHEN W COOTBETCTBYIOIIAM
KOMIIETEHTHBIM YUpEXKIEeHNEM COBMECTHOTO HCCIETOBAHUS II0 KOHKPETHOM IOPUINYECKON TeMe.
HannonanbHbIE OpHUAWYECKHE KOMHCCHU HPOBOJST TaKHe COBMECTHBIC WCCIIETOBAHUS B
TEXHHYECKUX OOJACTSIX, KAacalOIUXCs, B YaCTHOCTH, TaMOXKXEHHOI'O 3aKOHOIATeIhCTBA U
HEIJIATEXXECIIOCOOHOCTH, M, KaK IPEICTaBiseTcs, HET BHUIMMBIX IIPUYMH, KOTOPBIE HCKIIOYAIIN
ObI BO3MOXKHOCTh TaKOM HESATEILHOCTH Ha MEXIYHAPOIHOM YDPOBHE.

8. Bo3moxubin nepecMoTp IlomoskeHus

242. ITonoskenne o Komwmccuu OBLIO pa3pabOTaHO BCKOpE IIOCIE OKOHUYAHUS BTOPOM MUPOBOM
BOMHBI, M, XOTS B 3TOT IOKYMEHT HECKOJLKO pa3 BHOCHJIWCH IIOIPaBKM, OH HHUKOTJA HE
CTaHOBHJICS IIPEIMETOM CEPBE3HOT0 aHalnm3a U IepecMorpa. B memom IlomoxkeHue SBISETCS
IOCTATOYHO THOKMM, 4YTO IIO3BOJISIET BHOCHTH M3MEHEHHS B IIPAaKTHYECKHE mpomemypbl.  Tax,
HanpuMep, IlomoskeHHMe IpeaycMaTpUBaeT 0Oojiee WMIM MeHee ameKBaTHbIE IPOIEAyphl pEIIeHUS
TaKUX BOIPOCOB, KaK YTBEpXKJEHWE IUTaHA DPa0OThI HAJ TOW WM WHOU TeMou 334/ w
Ha3HAYEHWE TPYIbl WIEHOB IJIs PabOThI CO CHENHMANbHBIM JOKIaTunkoM 335/. Yro

KacaeTcsl JPYrAX pacCMaTPUBAaEMbBIX 31eCh BOMpPOCOB ( HAIIPUMED, BOMpPOCAa O pa3JIENEHHH CECCHM
Ha vactu), TO IloJOXKEeHWe He TPEMSITCTBYET OCYIIECTBIEHUIO B BTOW CBSI3U COOTBETCTBYIOIIIMX
W3MeHeHu. Peanmsanmss OCHOBHOM dYacTH OOCYKJAaeMbIX B HACTOSIIEM IOKJIale H3MEHEHUHN He
TpeOyeT MPUHATHS KaKuX- Iu00 mompaBokK K IloloskeHHUIo.

243. BMecTe ¢ TeM HeKOTOpble aclekThl IloNIoOKeHMsT TPeOYIOT IepecMOTpa M HM3MEHEHHUS B
TIPpEeIIBEPUN TISATHIECATON TONOBINWHBI co3maHuWs Kommccmu.  HeKoTOphle MONOXKEHHUS BTOTO
MOKYMEHTa CTald aHaXpPOHM3MaMH M MOTYT OBITh YCTpPaHEHBI. HaIOpuUMep, INIYHKT 3 CTaTbH 26,

B KOTOPOM HIET peub 00 " OTHOLIEHUSAX C ¢dpaHKUCTCKOoN HMcmaHwenn" U " opraHm3anusx,
COTPYIHUYABIINX C HAIlMCTaAMU W dalllucTaMu' . B uncnmo ynmomMmHaeMbIX B IyHKTe 4 cTaThbu 26
MEKIIPaBUTEILCTBEHHBIX OPTaHU3AIlNM, 3alJauyeldl KOTODPBIX SBISETCS KOTUGbHUKAIIAS MEXIYHapPOITHOTO
mmpaBa, clIegoBalo Obl, moMuMo IlaHaMEepHUKaHCKOrO COI03a, BKJIIOUWThH, Hampumep, Adpo-
a3WaTCKUY KOHCYJIbTATHBHO- IOPUINYECKAN KOMHTET, [aarcKyro KOHMEPEHINI0 110 MEXIYHApOITHOMY

334/ Tlomoxkenume o Komwmccum, cratem 16 b), 17 (2) a), 19 (1).

335/ TIlomoxkenme o Komwmccnn MexXmayHapomHOTO TpaBa, cTaThd 16 (2) d) (  Xors
IaHHAas HOPMa OXBATHIBAET JIHIINb IIEPUOJ, C MOMEHTAa PACCHUIKH IIPABUTEIBCTBAM BOIIPOCHUKA M IO
" MOy4YeHUsT OTBETOB Ha BTOT BOIIPOCHHK"): BTy HOPMY MOXKHO OBLIO ObI CcHOPMYIHUPOBATH B
Oonee obOmiern ¢GhopMe M IPUMEHMTL €€ KO BCEMY IIPOIIECCY PACCMOTDEHHUS TEMBI HE3aBHCHUMO OT
TOro, MHpeayCMAaTpUBAaeTCS JM Ha3HAUYEHUE CIENHNABHOTO TOKJIATuMKa.
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yacTHoMy mpaBy m IOHHIIPYA. UYro KacaeTcss BOIPOCOB 00Jee CYIIIECTBEHHOIO XapakTepa, TO
mpoBoguMoe B cTaThsaX 1, 15 w mpyrmx pasmesnax pasrpaHHUYEHHE MeEXIYy KomuhHKaIuen u
IIPOTPECCUBHBIM DAa3BUTHEM MEXIYHAPOTHOTO IIpaBa OKa3alOCh HEIEIeCOOOpa3HBIM, BCIEICTBUE
Yero misi 00OMX CIy4aeB MOXKHO OBbUIO ObI NPUMEHSTh B IPHUHIUAIIE OIHY M Ty K€ IIPOIEILYPY.

B wvactHOCTHM, 4YeTKO IpH3HaBaemMoe 3a Komuccmer mpaBo - B paMKax mpollecca " Kogudukanmum' -
MpUHUMATh " IUIaH pabOTBI, COOTBETCTBYIOIIMM KaxkmoMy oTaeiabHoMy ciydaio” ( Ilomoskenwue,
craths 19 (1)), ClIeloBajio Obl OMUIIMALHO PACIpOCTPaHUTh Ha BCIO JesiTelbHOCThH Komuccuu.
Heo6xomuMo OymeT pacCMOTPETh M PSI IPYIMX BOIPOCOB, KAaCAIOIIUXCH CYIIECTBA.

244, Ipymnma mo mraHupoBaHUI0 pekoMeHayeT Komuccuu [ 10 BO3MOXKHOCTH| pPacCMOTDPETh Ha €€
CIEAYIOIIEN CECCUM IIeIeCOOOpPa3sHOCTh oOpaiieHHsT K ['eHepalbHON AccaMmOllee ¢ peKOMEHIaIuen
npoBectd B 1999 romy 0030p IlomoKeHHS B CBSI3M C ISTHIECITON TOINOBIIMHON CO3TAHMS
Komuccumn.

2. Jloarocpounas mporpaMma padoOThI

245, YunuTeiBass TOCTHUTHYTBIM IIPOrpecCc M IPOJEIaHHYI0O B XOHe DTOM ceccuu paboty, Kommuccus
BHOBbL co3Balla Pa®ouyro TIpymmy IJjs OKa3aHMs €l CONEWCTBHS B OTOOpE TEM ST OYIYIIErO
U3yYEeHUS.

246. Kowmuccus yTBepmuiaa Jokjaan Pabodeill Ipymnmsl W IpUHSIA peEIlleHHe BKIIOYUTH €ro B CBOM
IOKIIa], B KayecTBe IpriioxkeHns 336/.

247, Komuccus otrmeTrmita, uTo, XOTS 3a moutm 50 JIET ee CYIIECTBOBAHWS OHA IIPHUCTyIalla K
PAacCMOTPEHHUIO M 3aBepINuia padOTy Ham IIeNBIM PSIIOM TeM II0 Pa3IUYHBIM OO0JACTIM
MEXIYHAPOMHOTO IyOJIMYHOIO IIpaBa, MHOIO e€Ile ocraeTcs cheiaaTtb. HeoOXOomMMOCTh DTOrO
CTAaHOBUTCS OYEBMIHON KaK M3 OOIIEro MepeyHs IMPeIMETOB MEeXIYHapOAHOrO IIpaBa, TaK U U3
IIIUPOKOr0 Kpyra TeM, 3aTpardBaBIINXCS B TO WM HWHOe BpeMs Komuccumer B KadyecTBe
BO3MOKHBIX TeM i1 KOTM(PUKAIMKA U IIPOTrPECCUBHOTO DPa3BUTUS MEXIYHAPOIHOTO IIpaBa.

248. Inst oGecIieueHUsT BCECTOPOHHETO DPACCMOTPEHMS OCHOBHBIX O0JACTEM OOIIEro
MeXXIyHapOIHOIO MyOonuyHOro mpaBa Komwuccusi paspaboraiia OOIIYIO CXEMY TEM,
KIaCCH(MUIMPOBAHHBIX MO 13 TIaBHBIM O0OJIACTAM MEXIYHAPOTHOIO IIYOIMYHOIO IIpaBa

( HampuMep, WCTOYHHUKH, IOPUCOMKINS TOCYIapCTB, MEXIYHAPOIHOE YrOJIOBHOE IIPaBO,
MeXKJyHapOJHbIE OPTaHW3allud, MeXIYHAapOIHbIE IMPOCTPAHCTBA W T. 1.) 337 /. DTOT

CITUCOK, KOTOPBIM HE SBIISIETCS WMCYCPIBIBAIOIIAM, BKIFOYaeT TEMBI, DPAacCCMOTPEHHE KOTODPBIX YKe
ObLTO 3aBepiieHo Komuccumerd;  TeMbl, IIPHHSATbIE HAa pPAacCMOTpeHHE, HO " OTIIOXKEHHBIE" IIO
Pa3IWYHBIM TIPWYWHAM, paccMaTpUBaecMble B HACTOSIIEe BpeMs TeMBI M BO3MOXKHBIC OyIyIIue
TeMBI.

249. IInst HACTOSIIIEN IIENM OBLIO BBIIEIEHO TPU TEMBI B KA4YeCTBE ITOAXOMSIIUX IS
KomudUKAIMA M IIPOTPECCHBHOIO PAa3BUTHS.  IUILIOMATHYECKas 3allldTa, IIPaBO COOCTBEHHOCTH Ha
3aTOHYBIIHE Cyla W HMX OXpaHa 3a IpeleaMHd HAIMOHAJIbHOM MOPCKON IOPHCOUKIIUK, H

336/ Cwm. mnpunoxenue ll.

337/ Tam xe.
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OTHOCTOPOHHME aKThl TOCymapcTB. TakxKe IpuIaraeTcs MIPegBapUTEIbHBIA IUIAH, OXBATBHIBAIOIIUMN
OCHOBHEBIE IIPaBOBBIE BOIIPOCHI, 3aTparMBaeMble IO KaXKOOUW M3 TpexX TeM. IIpuymHBI I
CYIIIECTBYIOIIIET0 WHTEpeCa IPUBOISITCS B IPHUMEUAHUSIX B KaxXIOM IT0OaBICHUM.

3. ITpOoIOJKUTENLHOCTL CHAEAVIONIEN CECCHU

250. YuuThiBasl CyIlecTBYIOIINE (GHUHAHCOBBIE TPYIHOCTHU, UCIIBITbIBaeMble OpraHuzamuen,
Kommuccus mpwHsIa pellleHre B KadeCTBE HCKIFOYUTEILHOM MEDPBI COKPATHUTH IPOIOJKUTEIBHOCTH
ee CIEeOyIolIel CecCCMU C IBEHANIATH IO NEeCITH HeIeb.

251. Komuccus xotena ObI TeM He MeHee MHOMYEPKHYTh, UTO OHA B IIOJHOM Mepe
HCITONBb30Baja IIPENOCTABIIEHHbIE €l B XOJe TEKYIIEW CECCHM BpPEeMs W YCIYIH.

B. CoTpymHHYecTBO C APYIMMH OpTraHaAMU

252. Komuccus Owina mpencraBiieHa Ha ceccud 1995 roma MeskaMepUKAaHCKOTO HOPUIMYECKOTO
komureTa r- HOM JIkoHom me CapamMoMm; Ha mpoxonauBineir B MaHumie ceccuu 1996 ropa
Adpo- a3MaTCKOT0 KOHCYJILTaTUBHO- IPABOBOIO KOMHTEeTa I- HOM Kammimom HuopumcoM; u Ha psme
3acemaHnil Acdpo- a3MaTCKOro KOHCYJIBTATHBHO- IIpaBoBoro KomuteTa B Menu r- HoMm II. III. Pao,
opiBinM IIpepcemarenem Komwmccun.

253. TI'enepanbHBIN ceXpeTaph Adpo- a3MATCKOTO KOHCYJIBTAaTHBHO- IIPABOBOTO KOMHTETa I'- H TaH
Usuioans BeIcTynma 28 mas 1996 roma Ha 2433- M 3acegannu Komuccum 110 BOIIpocaM,
MIPENCTABISIONIAM OOIIWIA WHTEPEC.

254, IIpencraBuTens EBpomerickoro KoMuTeTa II0 IIpaBOBOMY coTpynHmYecTBy I'- H B. IIlame
BeicTymull 28 Mas 1996 roma Ha 2433- M 3acemanuu Komwmccuu, npouHGOPMHPOBAB €€ O

nporpaMmax paborel KoMuTeTa M MEPOIPUSTHSX.

255. ITocom Murenp Auxenb Dcrmedye Xwiab BeicTynmua 21 wuronHs 1996 roma Ha
2446- M 3acemanuu Komuccnu OT MMeHM MexXaMepHUKaHCKOr0 IOPUIMYECKOr0 KOMHUTETA.

C. Cpokum M MEeCTO HIpOBEIEHUS COPOK IEBSITOM CECCUU

256. Komuccus mocTraHoBMiIa IIPOBECTH CBOIO cilenymolnyr ceccuio B Otmenenum Opranu3anuu
O6benmuennnsix Hamuit B 2Kenmese ¢ 12 mag mo 18 wmroma 1997 roga.

D. IIpencTaBHTEIBbCTBO Ha IISITHAECIT IepBoM ceccun I'eHepallbHOM AccaMOlen

257. KoMuccus IIOCTaHOBHMIIA, YTO HA ISTHAESCIT IEPBOM ceccur I'eHepalabHOM AccaMOJIEW ee
Oymer mpemctaBiaaTh ee Ilpemcematens r- H Axmen Maxpio 338/.

338/ Ha croem 2473- M 3acemanum 26 wromss 1996 roga Komwmccms mpocmia 1- Ha [yny
Tumama, CrenuaabHOTO MOKJIATYMKa IO MPOEKTY KOJeKca NIPECTYINIEHWH MOPOTUB MHpa U
0E30IaHOCTH YEJ0BEYECTBA, IIPUCYTCTBOBATHL Ha IISITHAECSAT IIEPBOM cecCHM IeHepalbHOR
AccaM0Ied B COOTBETCTBAHM C MOJOXKEHMAMM NyHKTa 5 pesomonuu 44/35 T'enepanpHOR
Accambien.
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E. Bxkuam B JlecsaTuiaeTne MeKIVHAPOIHOTO IIpaBa

258. Kommuccus HOOTBEpHOMIIA CBOE pEIlleHHE OIYOJIMKOBATH B KauecTBe BKiama B JlecsaTuieTue
MEXIYHApOMHOTO IIpaBa IIOJOOPKY Bcce, IOArOTOBIEHHBIX uiaeHamu Kommccum.  IlyOnmkanuys
OymeT NOBYS3BIYHOM M COIEPXKATh ®CCEe Ha AHIMIUMCKOM MM (GpaHIy3ckKoM s3bike.  Cekperapuar
MIPMIIOKAT YCHIIMS JIJIsI OOeCHedYeHMsT IIepeBOoja Ha AHTIUACKME W GPaHIY3CKHAHN SI3BIKM TEKCTOB,
MIpeACTaBIEeHHBIX Ha APYrUX OQUIMANBLHBIX s3bIkaX. CekpeTapumaTy IIpemjiaraercs IIPUHITH
COOTBETCTBYIOIIIE MEDPHI B IIpelellaX HMEIOLIUXCS PECYPCOB JIJIsl OIYOIMKOBAHMUS ®THX MAaTepHaJIOB.
Ynenam KoMmwmccuu mpemiaraercs IIPEICTaBHUTh CBOM 5CCE KaK MOXKHO CKOpee, HO He IO3THEE

31 aBrycra 1996 roma uepe3 cekperapuaT IIpencemartemro Pabouell rpymmbel IO STOMY BOIIPOCY

r- uy Aneny Ilenme.

F. CeMHHaAp IO MEXIYHApPOZHOMY HpaBy

259. Bo ucnomuenue pesomtonmu 50/45 T'emepanbHoil AccaMOIed TPUAIATL BTOpast CECCHS
CeMuHapa 1O MEXJyHapOJHOMY IpaBy cocrtosimack Bo IHBopue Hamun 17 wioHd - 5 wurons
1996 roma B xome Hacrtosmien ceccum Kommccum. CeMmHap mOpemHa3sHadYeH IJIS CTYIEHTOB,
CIIEUAIM3UPYIOIINXCS B 00JAaCTH MEXAYHApOJSHOTO IIpaBa, a TakKXKe IJIs MOJOIBIX
MperogaBaTellel W TOCYJapCTBEHHBIX CIIYXKAIIMX, TOTOBSIIUX Ce0s K HAy4YHO- MCCIeN0BATEIbCKOMN
WM JUINIOMATAYECKON padoTe WIM K paboTe Ha TOCYJApCTBEHHOM CIIy:KO€ B CBOHX
COOTBETCTBYIOIIIUX CTpaHax.

260. 24 yvyacTHMKA M3 Pa3HBIX CTpaH, B OOJBIIMHCTBE CBOEM BBIXOMIIBI M3 Pa3BUBATOIIMXCS
CTpaH, TPWHSIM yJacTue B pabore sTow ceccuu 339/. Yuactamkn CeMuHapa

OPUCYTCTBOBAIM Ha 3acelaHnsaX KOMHCCHMM M HPOCIYIIAlW CIIEINaIbHO OPTaHM30BAaHHBIE IJIS HHX
JIEKIHH.

261. Ceccust cemuHapa Oblra oTkpbeITa IlpemcemareneM Kommccmum r- HOM AxmenoM Maxebio.
AIMUHUCTPATUBHBIMU M OPTaHU3AIIMOHHBIMHM BOIIPOCAMHU, CBSI3aHHBIMU ¢ IIpoBegeHHeM CeMuHapa,
3aHUMAJICS CTapIInyi IOpPUCKOHCYIbT Otmenenust Opranmsanyu OObenwHeHHBIX Hamumin B 2KeHese
r- H Yaepux ¢dHoH biatoMeHTalb.

339/ B paGore Tpuanmath BTOpou ceccmu CeMHHapa MO MEXIYHAPOJTHOMY IIPABY
NpUHUMAJIU ydacTtuhe. TI-ka Hcabenr AmnsbopHoc T'apcon ( DKBamop); r- xa Copansg Enena
AnsBapec Hynbec (Ky0a); r- xa Okus AppmaHac ( ApreHTuHa); r-u IMapae Accam6a OHromo
( Kamepyn); r-H Mapk Aptyp Acc (Tlawutnm); r- ka Cymyny Aramarry (Ilpu- Jlanka);

r- H Moxcen Baxapsann ( Hpamn); r- xa Huno Bypmxananze (I'pysus); r- # Xosapn Kammexa
( PUNUIIUHEL); r- ka Acrtpun ArepxonsMm Januennbcer ( lanus); r- H Aonynatie Jluom

( Mamn); r- u IMusa Kymap T'mpm ( Hemaun); r-u Xoru Kamanra ( Manaswm); r- xa IlatiBu
Kaykopanrta ( OuHISHINN); r- ka Mapuko Kosano ( Smonus); r-uH ®agu Makku (JluBan);
r- ka Crozanna Manemctpém ( HIBerus); r- # ®akuco Mououoko (Jlecoro); r- u Cyxemn
Habwun ( Tynuc); r-H Maprtua Optera ( Mcmanus); r- ka Posmapu Pentdrros ( Kanama);

r- xa Capa Aiuge Coreno Armmap ( Ilepy); r- H Bencan 3akane (Bypkwmna- ®aco) u

r- xa Uuera Cuemene (JlaTBus). Komurer mo oTOOpy KaHZUZATOB IION IIPEICENATEIECTBOM
npod. Hryen- Xy Tpy ( MHCTHUTYT BBICIIMX MEKIYHAPONHBIX HcclaemoBaHui, 2KeHeBa) IIpoBeln
sacemanne 1 ampenss 1996 roma u, paccMoTpeB okoio 80 3asgBok Ha y4yactue B CemwuHape,
oTo0pan 24 yYacTHHKA.
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262. Unenamu Komuccun OBLIM IPOYUTAHBI CIHEOVIOIIME JEKIIMH. TI-H AxMen Maxsio:

" Komuccust MeXXIyHApOTHOTO IIpaBa M ee JIesTeIbHOCThH , r- # Xpuctunad Tomymnrar:

" 3arpsi3HeHHEe OKpPYKaIOIIeH cpelbl - MpecTyIJeHue, OXBaThIBaeMOe KOIEKCOM IIPEeCTYINIeHUMN
IIPOTHUB MHpa W O€30IaCHOCTH 4YeJIoBedyecTBa?"; r- H Moxrtap Kycyma- Axmamka

" - H Anrekcaunp fHKoB. " HoBble TeHIEHIMHM B MOPCKOM Ipane”; r-u Xymmo bBapo6Goca:

" OTBETCTBEHHOCTh 3a JEWNCTBHsS, He 3alpelleHHble MeXKIYHApOIHBIM IIpaBoM"; r- H# HUrops
Jlykamyk: " Komuccuss MeXIyHapOOHOI'O IIpaBa M HOBbIE TEHIEHIIMM B OOBIYHOM MEXIYHAPOIHOM
npaBe"; r- # Moxamen bBemnyma: " Co3ganme oprama MeXAyHapOIHOM YTOJOBHOM IOCTUIIAU U
CYBEpEHHUTET TOCyIapcTB"; r- H JIxxetimc Kpoydopa: " OTBEeTCTBEHHOCTh TOCYIapCTB";

r- H 'yvomyanyp Oupurccod. " HoBBIE TEHIEHIUM B MEXKIYHAPOIHO- IPABOBOM PETyIHPOBAHUN
PBIGOIOBCTBA", u r-H Yycen fAmama: " IIpaBoBBIe acIeKThl MHOTOCTOPOHHErO pPa30py-KeHUS'.

263. C JeKUMSIMH TaKXKe BBICTYMMIM BepxoBHBIM Kommccap Opranmsanuy OObeIMHEHHBIX
Hamuim mo mpaBaM denoBeka I'mH Xoce Amsana Jlacco: " Manmmar BepxoBHOro Kommccapa IO
IpaBaM 4YelIOBEeKa. K peajJd3allid IIpaB YeJloBeKa Ha IIpaKTUKe'. I'-a Pon C. Jlu, mupexrop,
OTtnen kommduKanuu, YIpaBlIeHHE IO IIPaBOBBIM BOIpocaM M cekperapb Komuccum
MexXayHapomgHoro mpaba: " IIpaBoBble acIleKThl OIepariuil 1o MoajepKaHuio mupa OpraHu3anuu
O6benmHennsIx Hammin", r- u# ®Ppancya MbeBuilb, IOpUIAYECKas CIyk6a MeKIyHapOmIHOIO
komuTeta KpacHoro Kpecra: " HesarempHocTs MKKK B 00acTH MeXIyHApPOTHOTO T'YMaHHTapHOIO
mpaBa'; r- ka bpyna Moanna- AGpaM, KOOPIUHATOP pPa3IUYHBIX BHUIOB IESITEIBHOCTH,
CBSI3aHHBIX C IIPAKTHYECKHUMM HCCIemoBaHUSIMH B ObiBler IOrocmasum, IlenTp mo mpaBam
yemoBeka: " CrnenmanbHble TpuOyHansl, Pyanma wm OsbiBimasg IOrocimaBus”; r-# 2Kan [iopse,
HavanbHUK OTHeda pa3BUTHUS IpaBa Oe€XKEHIEB, YIIpaBjieHHe BepxoBHoro komwuccapa OpraHu3aiiuu
O0benuHenHbIXx Hanmin mo genaMm OexkeHIeB: " 3amura OeXXEHIEB W T'YMaHHMTapHOE BMEIIATENbCTBO -
nepcuekTuBa YBKB".

264. JIBa Kypca MeXIyHapOTHOTO IIpaBa Ha BHIEOKacCeTaX OBLIM IIPOIEMOHCTPUPOBAHEI
YYaCTHHKAM, KOTOPBIM 3aTeEM OBLIO IIPEIIOKEHO IPENCTABUTH CBOM KOMMEHTAPHH.

265. Pecriyonmmka m Kanrton 2KeneBa oKas3allM YYaCTHHKAM TOCTEIPUUMHBIA IIPHEM IO
OKOHUYAHMM DKCKYPCHM IO 3alaM AmabGamMbl ¥ BOIBIIIOro coBeTa.

266. B xonne ceccum CemuHapa Ilepel YYaCTHHKAMH OT MMeHHM KOMMCCHU BBICTYIIMIN
samectuteab Ilpencemarenst Komuccun r- H# Pobept PosenTtox m or mMeHum OTmeleHUsS
Opranusanuu O0bennHeHHbIXx Hammit B 2KemeBe 1-H Yuppux ¢dou Baromenrtams. I'-3ka Capa
Tlarine Corteno Armiaap OT MMEHHM YYaCTHHKOB 3auymrana ooOpamieHne K Komuccnu. B xome sTon
KpaTKOM IIEPEMOHUM KaXKIOMy M3 VYACTHHKOB OBLI BpYYeH IUIIIOM OO0 Y4YacTHM B TPUMIATH
BTOopon ceccuu CemMwumHapa.

267. Kommuccrs ¢ 0COOBIM yIOBIIETBODEHMEM OTMEYaeT, UTO IMPaBUTENbCTBA BeHrpuu, [JlaHwwm,
Ucnaumuu, Kwnpa, Hopserun, ®Punnaamun, IBenum m AnmoHuu BHEeCIH TOOPOBOJLHBIE B3HOCHI
B IleneBort ¢oum Opranmsanuu OO6bemuHeHHbIX Hamumin mas CeMuHapa M0 MeXXIYHAPOIHOMY
OpaBy. DTH B3HOCHI IIO3BOJHIM HPEIOCTABUTHL HOCTATOYHOE KOJUYECTBO CTHIIEHIWN JIJIS
00€eCIIEUEeHNST CIIPABEIJIMBOTO TeorpadruUecKoro pacIipemelcHns] YYACTHUKOB M Jadd BO3MOKHOCTH
npubeITh Ha CeMMHAp MOCTOMHBIM KaHIMIATAM M3 DPa3BUBAIOIIUXCS CTPaH, KOTOpLIE B IIPOTHBHOM
clay4yae He CMOINIM OBl IPUHSTHL YYacTHS B pabOTe€ CecCHMM. B ®TOM romy IOJHBIE CTHUIEHIHN

( oxBaThIBaIOIIME KaK IIyTeBbIe DPACXONbl, TaK W CYTOUYHBIE) ObUIM TpemocTaBieHbl 10 y4yacTHUKAM,
a HEMNONHbIE CTHIEeHIWH ( IMOKPBIBAIOIIME TOJBKO CYTOYHBbIE WX IIyTEBBIE PACXOMBI) ITOJIYYUMIH

6 y4YaCTHHUKOB.
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268. W3 714 yuyactuukoB, mnpeacTaBiasonmx 140 cTpaH, KOTOpble NPHUHSIIM ydYacTHe B paboTe
CeMuHapa C Havalla ero IpoBeieHus B 1965 romy, cTHIEHIWM OBLIM HPETOCTABICHBI
389 cuymarenasm.

269. Kowmuccus xorena ObI IOTUYEPKHYTH 3HaueHme CeMHHAapa, KOTODPBIM IIPETOCTABIISIET
MOJIOIBIM IODHCTaM, B YaCTHOCTM M3 DPa3BHUBAIOIIMXCS CTPaH, BO3MOXKHOCTH O3HAKOMMTELCS C
padororn Komuccuy M JeSTEIHHOCTHI0O MHOTOYHMCIECHHBIX MEKIYHAPOIHBIX OPraHW3aIlNi,
pacmonoxeHHbIX B 2KeneBe.  IIOCKOJBKY BCe HallMYHBIE CPEICTBA M3PacXomoBaHbl, Kommccus
pexomennyer I'emepansHOM AccaM0jee BHOBb OOpPATHUTHCS C IPU3BIBOM K TOCYHAapCTBaM, C TeEM
4TOOBI T€ M3 HHX, KOTOPbIE MMEIOT TAKYI0 BO3MOXKHOCTb, BHECIH IOOPOBOJBLHEIE B3HOCHI,
HEOOXOMMMBIE IJIST O0ECIeYeHMsI IO BO3MOXKHOCTH CAMOI0 IIMHpPOKOoro yvactus B CeMuHape
1997 roma.

270. Komuccus ¢ ymoBiaeTBopeHHEM oTMmermia, 4to B 1996 romy pa6ora CeMuHapa B IIOJHOM
o0beMe ObllIa oOecleveHa CHHXPOHHBIM mepeBomoM. OHa BbIpakaeT HamexXAy Ha TO, YTO
caepyromiast ceccusi CemuHapa OyIeT ITOJIB30BAaThCS TAKMMH K€ YCIyraMHd, HECMOTpPSI Ha
¢UHAHCOBBIE TPYIHOCTH.

G. Jlexuums, mnocssmeHHad naMsata 2Kuanbepty Amany

271. C nenapl0 IOYTUTH IIaMSITh BUIHOIO OpPa3WILCKOTO IOPHCTa, OBIBIIEro uileHa Komuccun
2Kunebepty Amany, B 1977 romy OBIIO HIPUHSTO pEIIEHHE IIPOBOIUTL B IMAMSITHL O HEM JEKIIWH,
Ha KOTOpble OYOyT IIpUIIaIlIaThcs uwieHbl KoMmwuccuu, ydacTHuUKK ceccun CeMHHapa IIO
MEXIYHAPOMNHOMY IIpaBy M APYTHE CIENHAINCTHEI B 0O0JACTH MEXIYHAPOIHOIO IIpaBa.

272. Tpunagnatas jJekius maMsaTa 2Kuiapbepty Amany mo Teme " CrucTreMa yperylHpOBaHHUS
CIIOPOB B MeXXIyHAPOTHONM TOPrOBOM OpraHm3amuu’ Oblia mpounTaHa IloCTOSHHBIM
npexpcrasuteneM bpasunuu npu Otmenenumn Opranmsannm O6benuHeHHbIX Hanuin B 2Kenese
npod. Cency Jlagepom. Ilocine JIeKIIMHU COCTOSIICS TOP3KECTBEHHBIM YXKHH.

273. Jlexmun mamsatu 2KunbbepTy AMamy cTalu BO3MOXKHBIMHU Ojaromapsl IIeApbIM B3HOCAM
TpaBUTENbcTBA bpasmimmu.  Kommccus BbIpaswmiia CBOIO OIIarOgapHOCTh TIPABUTENBCTBY bpasmianu 3a
ee mienpeiii Bkyan. Ona mpocuia cBoero IlpencemaTtesst mepenaTh OpPasUIILCKOMY TPABUTEIBCTBY
CBOIO IIPU3HATEIHLHOCTE.
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Ipunoxenue |

IIOKJIALl PABOYEM T'PYIIIBI 1O BOMNPOCY MEXKIIYHAPOIIHOU
OTBETCTBEHHOCTU 3A BPEJHBIE NOCHEICTBUS NEVCTBUM, HE
SATIPEHIEHHBIX MEKIYHAPOIHBIM

ITPABOM

BBO,]IHOC 3aMCUYaHMe

1) Pabouas rpymma mop IipencenaTelbcTBoM CHenmalbHOrO AOKIamguyuMKa I- Ha Xyimo Bap6ochk!
ObIlIa yupesKmeHa IJIs OOOOIIEeHUS pabOThI, VK€ IPOAETaHHOM IO DTOM TeMe, U OIpeIeIeHUs
BO3MOXKHOCTH HAXOXIEHUS BPEMEHHBIX pEIIeHWHM IS HEKOTOPBIX €Ile He PEIIeHHBIX BOIPOCOB,
C TeM YTOOBI TOJTOTOBUTH EIWHBIA TEKCT JJIs TpejacTaBieHuss [eHepaimbHOW AccambGiee 1/.
IIpenmomaramoch, 4YTO 3aTeéM Ha CBOEH COPOK MEBATOM ceccnu KoOMHCCHS CMOKET IPUHSTH
B3BEIIIEHHBIE DPEIIeHNs OTHOCHUTENILHO Pa0OTHI HAajg DTOM TEMOM B TeYeHHWE CIEAYIOIIETO
MISITUIIETHETO IIEPHOJIA.

2) PaGouas rpymma Bejga cBOIO paboTy CTPOrO B paMKaxX TeMbI " MexXXIyHapomHas
OTBETCTBEHHOCTb 3a BpEIHbIE IIOCIHEIACTBUS AEUCTBUM, HE 3allpellleHHBIX MeKIYHapOIHBIM
mmpaBoM". TakuM 00pa3oM, IPUBEICHHBLIE HHUKE IPOEKTHI CTATEH OrPAaHUYEHBI II0 CBOEMY OXBATY
U SIBISTIOTCSI OCTaTOYHBIMHU IIO CBOEMYy XapakTepy. B Tol Mepe, B KOTOPOM CYIIIECTBYIOIIHWE WU
Oymylye HOPMBI MEXIYHAPOIHOTO IIpaBa, OyIb TO IOTOBOPHBIE WM OOBIYHOIIPABOBBLIE IO HX
MIPOMCXOKIEHUIO, 3alpellaloT WX OYIyT 3alpellaTh OIpemelleHHOE IOBEICHHME WIM T€ WM WHBbIE
mocienctBus ( HAIPUMEDP, B OOJACTH OKDPYXKAaIOIEH CpPEeNbl), STU HOPMBI OYIYT MPUMEHSITHCS B
npengenax cdepbl OTBETCTBEHHOCTH TOCYIapCTB M IIO OIpPENENeHUI0 OYIYT BHIXOOWTH 3a DPaMKH
cdhepnl OXBaTa HACTOSIIUX IMPOEKTOB cTaTew 2/. C 1pyromr CTOpOHBI, cdepa OTBETCTBEHHOCTH
roCyIapCcTB 3a IIPOTHBOIIPABHBIE NEsSHUS YETKO OTHelleHa OT cdepbl oXBaTa HACTOSIIIUX CTaTen
Omaromapss TOMY, YTO TOCYHNAPCTBY IIPOMCXOXKIEHMS pPa3pelleHO IPOIOJKATh COOTBETCTBYIOIIYIO
IesATeIbHOCTh " Ha cBoM puck” 3 /.

3) Hacrosiias Tema IIOCBSIIEHA BOIIPOCY, He OTHOCSIIEMYCS K TeMe 00 OTBETCTBEHHOCTH.

Ilo cymiecTBy OHa COCTOUT M3 ABYX BIIeMeHTOB. IIepBBIM BIIEMEHT - 9DTO MNpPeIoTBpaIllcHUE
TPAHCTPAHUYHOIO YyImepOa, BO3HMUKAIOIIETO B pe3yIbTaTe NEHCTBUM, He 3alpeleHHBIX
MeXIyHAPOIHBIM IIpaBoM ( IPDYTUMU CIIOBAMH, IIPEIOTBPAIlEHNEe HEKOTOPBIX BPETHBIX
TOCJIENICTBUM, HE OTHOCSIIUXCS K Cdepe OTBETCTBEHHOCTH TOCYIAPCTRB). Bropoit »nmemeHT
KacaeTcss BO3MOXKHOIO pacCIIpelelIeHUsI IIOTEPh, BBITEKAIOIIUX M3 TPAHCTPAHMYHOTO yIepoa,
HaHECeHHOI0 B IIPOIECCE OCYIIECTBICHMS TaKUX MTEeNCTBUN HIX JeSITCIbHOCTH. IlepBrIN »IEMEHT
MPOEKTOB CTATEW OXBAThIBA€T BOMNPOCHI MPEIOTBPAIIEHHS B IITHUPOKOM CMBICIE, BKIFOUAs

1/ B cocraB PaGoueir rpymmbel Bxomwium T-H Xymmo Bap6oca ( CrenuaibHBIA JOKJIATYUK,
IIpencematens PaGouei TPyIIIbI); r- H XycenH aib- baxapma, r1-H Moxamen bennyHa;
r- H Ixerimc Kpoydopa;, r-u IyomyHgyp Diupukccon; r1-H Cammdy domba; r-H Ilutep
KabGarcu; r-H Hrops HBanosmu JIykamyk, r1-H Ilatpuk JI. Pob6umucoH; r1-H PobGepr
Posencrok; r-H Amnpbepro Cexkenmu m r- H ®Ppancucko Bumbgarpan Kpamep.

2/ CM. cTaTel0 8 MpPOEKTOB CTaTeW W KOMMEHTApHUH K HEH.

3/ CM. mocliegHee IIpenjioskenme cratb 11 m crateio 17.
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YBEIOMJICHHE O DHCKEe HaHECEHHs yimepOa, HE3aBUCHMO OT TOrO, IIPUCYIN JIH TaKOM PHCK
KOHKDETHOMY BHIY IESTEIBHOCTH BOOOINE WIIM XK€ OH BO3HHUKAET WM IIPEIIIOJIOXKMTEILHO MOKET
BO3HUKHYTh Ha KaKOM- TO 0ojiee IO3MHEM »rare 4/. Bropo#i »J1eMeHT OCHOBBIBAETCS Ha
MPUHIIANAX, COTJIAacHO KOTOPBIM, C OXHOM CTOPOHBI, TOCYIapCTBa IPABOMOYHBI OCYIIIECTBISTH
IEesSTEeIBbHOCTh, HE 3alpelleHHYI0 MEKIYHApPOIHBIM IIPaBOM, HECMOTPS Ha BO3MOXKHOCTh
CYIIECTBOBAHUSI PHCKAa HAaHECEHUS TPAHCIPAHHMYHOIO yIllepda B pe3yabTaTe OCYIIECTBIECHUS STOM
IesITEALHOCTH, HO C JIPYrod CTOPOHBI, MX CBOOOJIA IEWCTBUI B DTOM OTHOIIEHUM HE SIBISIETCS
0Ee3rpaHUYHON M, B YACTHOCTHM, MOKET IIOBJIEYh 3a COOOHM OTBETCTBEHHOCTh B OTHOIIECHMH
KOMIIEHCAIINY WX WHOT'O BO3MEIIEHUS B COOTBETCTBHM C IIPOEKTAMHU CTaTed, XOTS IIPH DTOM
paccMaTpuBaeMble JEUCTBHS OYAYT IIO- MIPeKHEMY KBalU(HUIIUPOBATHCS KaK 3aKOHHBIE 5/.
Oco0eHHO BaxXHOE 3HAUYCHHME WMMEET IIPUHIIWII, COTJIAaCHO KOTOPOMY 3KEpPTBa TPAHCTPAHHYIHOIO
yimiep6a He JOJKXHAa HECTH Bechb 00beM MoTeph 6/.

4) BBumy TOro, 4Yro Ha COpOK BOCHMOM ceccur KoMuHCCHM IIPHOPHUTETHOE BHHUMAHHE YIEISIOCH
3aBEPIIEHNI0 Pa3pabOTKU IIPOEKTOB CTATed II0 IPYIMM TeMaM, PACCMOTPEHME HaCTOSIIUX
IIPOEKTOB CTaTed PemakIMOHHBEIM KOMHTETOM OKAa3aJ0Ch HEBO3MOXKHBIM H MX HE YIACTCS
IOApPOOHO OOCYIUTh Ha IIJIEHAPHOM 3acelfaHud B Xole »Toi ceccmu. C IPYyrod CTOPOHBI,
lenepanpHast AccamMbiess B myHKTe 3 C) pesomonmu 50/45 ot 11 neka6pst 1995 roma
HACTOSITENIbHO IIpm3Bajla KoMuccHIo BO300OHOBUTH pabOTy HaJ HACTOSIIEH TeMOM, " ¢ TeM YTOOBI
3aBEPIIUTh IIEPBOE YTEHHE IIPOEKTa CTATEM O IESITEIBHOCTH, KOTOpas BJIEYET DPUCK HaHECEHMUS
TPAHCIPAHUYHOIrO yIepoa”. PaGouast Tpymma CUMTAaeT, YTO B HBIHEIIHHX OOCTOSTENIhCTBAX
Komuccun 1enecoo0pasHo BKIIIOYHTH JOKIan Pa®odyell I'PyHIBI B IIPHMIIOXKEHHE K €€ JOKIIamy
lenepanpHoni AccaMbiee M IIPEIPOBONUTH €r0 IPAaBUTEILCTBAM s ITOJIYYEHHS 3aMeYaHUU B
KauyecTBE OCHOBBI majbHewmien paboTel Komuccum Hapm »ToM Temod.  IlocTymuB IIOmOOGHBIM
oopaszoMm, Komwmccuss He cBsizala Obl cebsS KaKUM- JU00 KOHKPETHBIM pEIIEHHEM O XOIe PabOThI
Hajg ®TOM TEMOM M KaKWUMM- JH00 KOHKPETHHIMM (hOPMYJIMPOBKAMM, XOTS 3HAYHUTEILHAST YacThb
rmaBel |, KacaroIiascs BOIIPOCOB CyIecTBa, X Bcsa raasa |l Obumm yTBepkmeHbl Kommccuedn Ha
MPEIBIAYIINX CECCUSIX.

5) BHocs maHHyI0 peKoMeHmammio, PaGouas rpymma IIOMHHIa O ToM, 4YTo B 1993 romy
Komuccuss ¥cIoib3oBaja aHAJOTHYHYIO IIPOIEAYPY B CBSI3M C JOKIamoM Pabouei TpyOIbl II0
BOIIPOCY O MEXKIYHAPOJHOM YIOJOBHOM CYIE, KOTODPBIM OBLI BKIIIOYEH B IPHUIOXKEHHWE K ITOKJIALy
Komuccun m ObLT IIpempoBoXaeH I'eHepanpHOW AccamMbiee U IPaBUTEILCTBAM IJIS IIOJYYECHHUS
3aMevyaHni, TaK KaK BCECTOPOHHeEe IIepBOE YTEHHE HE YIaloch IPOBECTH Ha IIEHAPHOM
3acemanuu 7/. HWMmenHo Omaromapsi »Tor Ipoieaype Kommuccuss cMOrja OIepaTHBHO 3aBEPIIUTH
pa3paboTKy TpoeKTa YcTaBa MeXKIyHapOTHOTO YroJioBHOTO cyma B 1994 romy 8/.

B oTHOIIleHMH HACTOSIIEH TeMbl Pabodast rpymma IojaraeT, 4YTO DPEKOMEHTAIWs, CaelaHHas B

4/ CM. cratel 4 U 6 W KOMMEHTApHMU K HUM.

5/ CM. cratel 3 U 5 W KOMMEHTApHMH K HUM.

6/ CM. crateio 21 W KOMMEHTapui K HEMN.

7/ CMm. noxkyment A/47/10, mnyHkT 32 U TIpHUIOXKEHHE.

8/  Kowmmccust 3aBepimmiia pa3paGOTKy OKOHYATEIHHOTO IIPOEKTAa YCTaBa MEXKIYHAPOMHOTO
yroiosHoro cyma B 1994 romy. Cwm. A/49/10, crp. 11-121.
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MyHKTe 4) BBIIIE, TO3BOJUT TMOJYYUTh IJIS TPEICTABIECHUS 3aMEUaHWMN ITOJHBIM TEKCT IMPOEKTOB
cTaTel, KOTOPBLIA CMOXKET CTaThb OCHOBOM mAJNbHEHWINEHR pabOoThl HAX ®TOM TEMOMW, W TEM CAMBIM
mo3BoauT KoMmccunm Ha ee CemyIolIedl CeCCHM IPUHSITh BCELEJI0 OOOCHOBAHHOE pEIlleHHE B
OTHOIIEHNX HAaIpaBIICHUN €€ TaJbHEWINHNX IIEHCTBUH.

6) Ha »tont ocHoBe PaGouas rpymma pekoMeHayeT Kommccnm mpHiiaraeMble IIPOEKTHI CTATEN U
KOMMEHTAaPHUH.
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YacTp mepBas

TexcT HpoOeKTOB cTaTen

[JIABA |.  OBIIME IIOJIOKEHUSA
Crarbsg 1

BI/II.[I)I JCATCIIbHOCTH, K KOTOPLIM TIPMMCHAIOTCA HACTOMAIIMNE CTATHU

Hacroguiue cratbu IPUMEHSIOTCA K

a) BUIAM IesTeILHOCTH, He 3allpellleHHBIM MEeKIYHAPOIHBIM IIPaBOM, KOTOpbIE
COTIPSI3KEHBI C PHUCKOM HAHECEHMS CYIIECTBEHHOTO TPAHCIPAHHUYHOrO yirepoda |; u

b) IPYTHM BHIAM OESATEILHOCTH, KOTOpPbIE HE CONPSKEHBLI C PHUCKOM, YKAa3aHHBLIM
B TIOJITYHKTE &), HO TeM He MEHee HAHOCST TaKou yIiepo;]

B CHIy CBOMX (M3MUYECKUX IOCIEICTBHUIM.
Cratbs 2

YoorpebiieHue TEpMUHOB

st mened HACTOSIIUX CTaTeu:

a) " PHCK HaHECEHMS CYIIECTBEHHOIO TDPAaHCIPAHUYHOIO yimepba" oXBaThIBaeT
HU3KYI0 BEPOSTHOCTH HaHECEHUS KaTacTpOoHUYECKOro yIiepda M BBEICOKYIO BEPOSITHOCTB
HaHECEHWs] MHOIO CYIIECTBEHHOIO YIepoa;

b) " TpaHcrpanuwvHbI yIIep6" o3HavyaeT yiiep0, HAHECEHHBIM Ha TEPPUTOPUH WU B
IPYTMX MeECTaX, HAaXOMSIIUXCS MOJ FOPUCIUKIIMNEN WIM KOHTPOJEM KaKOTro- Iu6o
rocymapcTBa, WHOTO, YeM TOCYIapCTBO IIPOMCXOKIEHHs, HE3aBUCUMO OT TOrO0, HMEIOT Ju
COOTBETCTBYIOIIIE TOCYIApCTBAa OOIIYIO TPaHUILY;

c) " TOCYmapCcTBO IIPOMCXOKIEHUS' O3HAYAaeT TOCYJTApCTBO, HA TEPPUTOPHH HIH B
WHBIX YCIOBHUSX IIOJ, IOPUCIHMKIVEN WJIA KOHTPOJEM KOTOPOTO OCYIIECTBISIOTCS BUIBI
IesITETLHOCTH, YKa3aHHBIE B cTaThe 1.

d) " 3aTparmBaeMoOe TOCyIJapCcTBO" O3HAyaeT IOCyJapCTBO, HAa TEPPUTOPHUH KOTOPOIO
MMEET MECTO CYIIECTBEHHBIA TPAHCTPAHWYHBIM YyIIepO WMIM KOTOpPOe 00IagaeT IOPUCIUKIIHEN
WIM KOHTPOJEM B OTHOIIEHHH JIIOOOrO APYrOro MecTa, Ille MMEET MECTO TaKOH YIIepoO.

Crates 3

CBobonla IEWCTBUM U €€ IIPEeNeibl

CB0o0OJa TOCYJAapCTB OCYIIECTBJISATh WMIJIM paspelnaTh pasiddyHble BHIBI IESTEIHHOCTH Ha
CBOENl TEPPUTOPUU WM B MHBIX YCIOBUSIX IIOJ HMX IOPUCIUKIIMEN HIA KOHTPOJEM HeE
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saBasgeTcsa Oe3rpannyHor. OHa 0O0YCIOBIMBAETCS OOIIMM 0053aTEIbCTBOM B OTHOIIEHUH
IIPEIOTBPAIEHUST WM CBEIEHMS K MHUHHMMYMY DHCKA HaHECEHHUS CYIIECTBEHHOIO
TPAHCTPAHUYHOIO yImepOa, a TakxKe JIOOBIMA KOHKDETHBIMUA O0S3aTeILCTBAMH B DTOM
OTHOIIIEHUX IIepel, IPYrUMH TOCYZAPCTBAMHU.

Cratpsa 4

IIpegoTBpanienue

T'ocymapcTBa HMPUHUMAIOT BCe HAIJIEXKaIllFe Mephl IJIS IPEIOTBPAIEHUS WIIN CBEIEeHUS
K MHHHUMYMY DHCKa CYIIECTBEHHOTO TpPAaHCIDAHHYHOIO yImepda, a B cllyyae HaHECEHMS
TaKOro yiepba - IS CBENEHHWS K MHHHMYMY €rO IIOCIIEICTBHM.

Crateg 5

OTBEeTCTBEHHOCTD

B cootBeTcTBUU C HAaCTOAIIMMU CTAThsIMU OTBCTCTBCHHOCTH BO3HHMKACT M3
CYIIECCTBCHHOTO TPAaHCIrpaHUYHOI'O ymep6a, IOPUYUHCHHOTO HOCATEIbHOCTBIO, O KOTOpOI;I
TOBOPUTCA B CTAThE 1, un BCICT K KOMIICHCAIIMM HWJIN HWHOMY BO3MCIICHUIO.

CraTtps 6

CoTpyIHHYECTBO

COOTBETCTBYIOIIME TOCYAAPCTBA JTOOPOCOBECTHO COTPYIHHMYAIOT M, B Clydae
HEOOXOOMMOCTH, 3allpallliBalOT COMENCTBHE IJIFO0OM MEXIYHAPOTHON OpraHM3alldHd B
MPeNOTBPAIIEHNN WM CBEJEHHMUM K MHHHMYMY DPHCKa CYIIECTBEHHOTO TpPaHCTPAHUYHOTO
yiiepba M, €eCIM TaKoM yIiepO HaHeCeH, B CBEIeHMH K MHUHHUMYMY €ro IIOCIEICTBHM KaK B
3aTparuBaeMbIX TOCYIAapCTBaX, TaK M B TOCYIapCTBaX MPOUCXOKIEHHSI.

Cratea 7

HmnaemenTanus

T'ocymapcTBo IpWHUMAEeT HEOOXOTMMEBIE 3aKOHONATENbHBIE, ATMUHUCTPATHBHEBIE WU
WHbIE Mephl B IIENIX HMILIEMEHTAIINN ITOJOXKEHUM HACTOSIIUX CTaTel.

Cratpa 8

CB3b ¢ IPYTHEMH HOpMaMH MeEXKIVHAPOIHOrO IIpaBa

Tor ¢axkT, UYTO HACTOSIIHWE CTATHLM He MNPUMEHSIOTCS K TPaHCTPAHUYHOMY VIIEpOY,
BO3HMKAIOIIEMY B DPE3YJIbTATE IIPOTHMBOIIPABHOIO NEVICTBUS WM OE3JENCTBUS KaKOIo- Ju0o0
rocymapcTBa, He BIHSET Ha CYIIECTBOBAHUE WM IIpUMEHEHHEe JTI000W IPYyrow HOPMBI,
KacalolIlefcss TAaKOro NEVCTBUS WM OE3IeHCTBUS.
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TJIABA |Il. IMPENTOTBPAIIIEHUE
Cratpa 9

[IpegBapuTeIbHOE pa3peIIeHNe

TocymapcTBa 00ecIIeUYMBArOT, YTOOBI BUIbI JESITEILHOCTH, YKa3aHHbIE B cTaThe 1 a),
HE OCYILIECTBISUINCh HAa WX TEPPUTOPHH HIM B HWHBIX YCIOBHUSX ION WX IOPUCIUKIHNEN U
KOHTpPOJEM 0e3 HMX IPEeIBapUTEILHOTO paspelleHMs. Takoe paspellleHHe TaKXKe TpeOyeTcs B
cIydae, KOrja INIAHUPYETCS CYIIECTBEHHOE W3MEHEHME, KOTOpPO€ MOKET IIPEBPATHTH JTAHHBIN
BUJI NESITEIBHOCTA B BUJ JIESITEJIHHOCTH, YKa3aHHBIA B cTaThe 1 a).

Crarps 10

O1leHKa pHCKa

JIlo TIpWHSATHS peIIeHUusS O IPEeJOCTABICHMH pa3pellleHds Ha OCYIIECTBIEHHE KaKOIO-
nub0 BUIA IESITENBHOCTH, YKA3aHHOTO B cTaThe 1 @), TOCyZapcTBO OOECIEYHBAET
MIpOBEJIEHNE OIEHKM PHCKa, COMIPSKEHHOTO C TaKOW NesATeabHOCThI0. IlomoOHasl oOIeHKa
BKIIIOYAET B CeOSI OIpENElIeHHE BO3MOKHOIO BO3IEWCTBHUS DTOHM NEATEIHLHOCTH Ha JIIOIEH WA
MMYIIIECTBO, a TaKXKe Ha OKPYXKAIOIIYI0 Cpemy B APYTHX TIOCyIapCTBax.

Crarpsg 11

Panee ocyliecTBIABIIMECS BUOLL NESTEILHOCTH

Ecau rocymapcTBo, B3sIB Ha cebsl 00s3aTeIbCTBA, IIPEIYCMOTPEHHBIE HACTOSIIIUMHE
CTAThsIMHU, YCTAHABIMBAET, YTO Kakas- MIH0O MIesiTeIbHOCTh, YIOMSIHYyTasi B cTaThe 1 a),
y3K€ OCYIIIECTBISIETCS Ha €ro TEPPUTOPUU WM B HHBIX YCIOBUSIX IO €T0 IOPUCIUKIIAEN
WIM KOHTpPOJEM O0€3 paspelleHus, TpeOyeMoro craTbeil 9, OHO IIPEIIIMCHIBAET
OTBETCTBEHHBLIM 34 OCYIIECTBIECHHE DTOM HEITEIHLHOCTH IMOIYYUThL HEOOXOMHMMOE paspellleHue.
o moilydeHUsI TaKOrO paspellleHdus TaHHOEe TOCYIapCTBO MOKET Ppa3pellnTh IPOIOJIKATh ITY
IesATeIbHOCTh Ha CBOM PUCK.

Crarps 12

HenepeHoc pucka

IIpuauMmass Mepbl B IIEJSX IPENOTBPAIleHUS WU CBEIEHWS K MUHUMYMY DHUCKa
HaHECEHHUS CYIIECTBEHHOIO TPAHCTPAHUYHOTO yIepba MesITENbHOCTHIO, YIIOMSHYTON B
cratbe 1 a), TrocymapcTBa 00€CIeUMBAIOT, YTOOBI TAKOW PHUCK TMPOCTO HE IIEPEHOCHIICS
MIpSIMO WM KOCBEHHO W3 OTHOT'O MecCTa B IpPyroe W He IIPEeOOPa3OBBIBAIICS W3 ONHOTO BHIA
pucKa B JPYTrom.
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Cratps 13

YBegomienne ¥ MHGOPMHUPOBAHIE

1. Ecnmu ymomsayTast B ctathe 10 OIleHKA CBHUAETENILCTBYET O DPHUCKE HaHECEHMUS
CYIIIECTBEHHOTO TPAaHCTPAHWYHOTO yIiep6a, TOCYyIapCTBO IIPOUCXOXKIEHUs 0e3 IIPOMeIJIEHUS
YBEIOMJISIET 00 STOM TIOCyZapCTBa, KOTODBIE, BEPOSITHO, OYOYT 3aTPOHYTHI, H
MIPETPOBOXIAET UM HMMEIOIIYIOCS TEXHHYECKYI0 M JPYTYI0O COOTBETCTBYIOIIYIO WHOOPMAIIHIO,
Ha KOTOPOW OCHOBaHa OIlEHKAa, M YyKa3bIBaeT Pa3yMHBIA CPOK, B TeUeHHE KOTOPOTO
TpeOyeTcsT JaTh OTBET.

2. Ecni BIIOCITENCTBHM TOCYZAPCTBY IPOMCXOXKIEHUS CTAHOBHUTCS HM3BECTHO O TOM, YTO,
BEPOSITHO, OYIYT 3aTPOHYTHI APYrHe TIOCYZapCTBa, OHO MOJKHO YBEIOMHUTH HX 0e3
TIPOMENIIEHHUSI.

Cratpa 14

O6meH mHGOpMAIER

IIpu oCylIecTBIECHUN IESITEIHbHOCTH 3aWHTEPECOBAHHBIE TOCYIAPCTBA CBOEBPEMEHHO
OOMEHMBAIOTCS MH(OPMAIIMEN, OTHOCSIIENCS K IPEIOTBPAIIEHUIO WMIA CBEIEHHIO K
MUHMMYMY JI000TO DHCKa HAHECEHHUs CYIIECTBEHHOIO TPAHCTPAHMYHOIO yIepoa.

Cratpg 15

WNadopmupoBanne HacelIeHUS

T'ocymapcTBa, KOrjga ®TO BO3MOXHO WM C IIOMOIIBI0O TaKWUX CPEICTB, KOTOpPEIE
SIBIISIFOTCSL  11€JIECOO0PA3HBIMH, IIPEHOCTABISIIOT CBOEMY HACEIECHHMIO, KOTOPOE, BEPOSITHO,
OymeT 3aTPOHYTO JESATENBbHOCTHIO, YKA3aHHOW B cTaThe 1 a), WHGOPMAIMIO, KAacaloIIyrocs
MaHHOU MEeSTENIBHOCTH, COIPSXKEHHOTO C HEeM pHCKa M yimepda, KOTOPBIA MOXKET OBITh
MPUYMHEH, a TaKXe BBISCHSIIOT €ro OTHOIIEHHWE K HEM.

Cratpst 16

HaHI/IOHaHBHaH 0€30IIaCHOCTh U IIPOMBINIJICHHBIC CCKPETHI

IlarAble W WHOOpPMAIWSA, WMEIOIINe XW3HCHHO BaXXHOE 3HAUCHWE IJII HAIlMOHAIHHOMU
0€30IMaCHOCTH TOCYIApCTBa IPOUCXOXKIEHUS HIM OXPaHbl IIPOMBIIIIEHHBIX CEKPETOB, MOTYT
HE IIPEJOCTAaBISATHCS, OMHAKO TOCYZAPCTBO IIPOMCXOKIEHUS TOOPOCOBECTHO COTPYIHHUYAET C
IPYTUMH 3aMHTEPECOBAHHBIMHU TOCYHAPCTBAMHU B IIPEIOCTABIEHMH TaKOW HHGOpPMAIINH,
KOTOpasi MO3KET OBITh IMPENOCTABIEHA B STHX OOCTOSTEILCTBAX.

Cratpg 17

KOHCy.HLTaI_II/H/I B OTHOIICHWHM TIPEBCHTUBHBLIX MED

1. 3aMHTEPECOBAHHBIE TOCYIAPCTBA, II0 IIPOCHOE 0000 M3 HHX, O€30TIaraTelIbHO
IIPOBOMSAT KOHCYIbTAIIMM B IEISX MOMCKA IPHUEMIIEMBIX pEIeHHM B OTHOIIEHWH MeD,
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KOTOpBbIe TOJKHBI OBITH HPUHATHI IS MPETOTBPAINEHHS WIM CBENEeHHS K MHUHHMYMY DHCKa
HAHECEHMS CYIIECTBEHHOTO TPAHCIPAHMYHOIO YIIEPOAa, ¥ COTPYIHHYAIOT B OCYIIECTBIEHUM
STUX MeD.

2. TocymapcTBa CTpeMSsITCST HaWTH pEIIEHMS, OCHOBaHHBIE Ha CIIPaBEIIMBOM OallaHce
WHTEpPECOB, B cBeTe craThu 19,

3. Ecay KoHCynabTalWM, yKa3aHHbIE B IYHKTe 1, HE IPUBOIAT K IIPHUHSITHIO
COTJIACOBAHHOTO pEIIeHMsI, TOCYZapCTBO IPOMCXOXKIEHHUS TeM HE MeHEee YUYMTLIBAET HHTEPECHI
rOCyJapcTB, KOTOpPBIE, BEPOSITHO, OYIyT 3aTPOHYTHI, M MOKET IIPOJOJIKATH TaHHYIO
IesSTeIbHOCTh Ha CBOM PHUCK Oe3 yimepOa IIpaBy KakKoOro- IMOO IOCydapcTBa, HE IaBIIETO
CBOEr0 COINIACHsl, OCYIIECTBIISITH TAaKME IIpaBa, KaKWe OHO MOXKET HUMEThH B COOTBETCTBHM C
HACTOSIIIMMHU CTaThIMH WM Ha WHOM OCHOBAHHHU.

Crarps 18

IIpaBa rocymapcrBa, KOTODOE, BEPOSTHO, OVIET 3aTPOHYTO

1. B orTcyTcTBHE YBEmOMIIEHHSI 00 OCYIIIECTBIEHMH KAKOW- TMOO0 IesATeILHOCTH Ha
TEPPUTOPUN WM B WHBIX YCIOBHUSX TON IOPUCIUKIIMEN WM KOHTPOJEM TOCymapcTBa JTI000€e
Ipyroe TrocyaapcTBO, KOTOpOe HMMeeT Cepbe3HOe OCHOBaHMe IIojlaraTh, 4YTO 3Ta JIesSTeJIbHOCTHb
CO3JIaeT PHUCK HAaHECEHUSI €My CYIIECTBEHHOTO yIep0a, MOXKET IOTpeOOBaTh IIPOBEIECHUS
KOHCYJIbTAllUM B CHJIy cTaThu 17.

2. T'ocymapcTBo, TpeOyiolee MpOBedeHUsS KOHCYJIbTAIMM, IIPEIOCTABISET TEXHUUYECKYIO
OIIEHKY C H3JI0KEHHWEM IIPMYMH, Ha KOTODPBIX OCHOBAHO Takoe yOexjueHwe. Ecim
BBISICHSIETCSI, YTO NAHHBIM BUI HEITEIHHOCTH SBISETCS OIHHM W3 BUIOB IESITEILHOCTH,
yKa3aHHBIX B CTaThe 1 @), TOCYymapcTBO, TpeOyIollee MPOBENEHUS KOHCYJNbTAIUH, MOKET
TpebOBaTh OT TOCYJAapCTBAa IPOUCXOKIEHMS OILIATATEH CIPaBEIIMBYIO YacTh PacxXxomoB Ha
OIIEHKY.

Cratpst 19

cI)EIKTOpr, CBJA3AaHHBIC C YCTAHOBJCHHEM CIPABCIJIMBOIO OajlaHca HMHTEPECOB

,]IJ'IH JOCTHUKECHUSA CIPABCIIUBOTO Oaranca WHTEPECOB, KAaK YKa3bIBACTCA B IIYHKTC 2
crateu 17, 3aMHTCPECOBAHHBLIC TOCYyIapCTBa YYHTBLIBAIOT BCE COOTBCTCTBYIOIIIME (baKTOpI)I u
O6CTOHTCHBCTB3, BKJIIO4Yasd:

a) CTCIICHb PHWCKA HAHCCCHUA CYIICCTBECHHOITO TPaHCTPAHUYHOIO ymep6a 1 HaAJINn4ue
CpeaCTB IMIPEIOTBpaAlllCHUA HJIM CBCIACHHA K MHHHMYMY Takoro pucCKa, HWIKM BO3SMCIUICHUA

yiiep6a;

b) BaXXHOCTh DTOU IEITEILHOCTH C YYETOM €€ OOIIUX IIPEMMYIIECTB COIHMAILHOTO,
SKOHOMHYECKOI0 M TEXHMYECKOIO0 XapakTepa IJIs TOCYZapCcTBa IIPOMCXOKIECHUS B
COIIOCTABIIEHMH C BO3MOXKHBIM YIIEpPOOM IS TOCYZapCTB, KOTOPBLIE, BEPOSTHO, OYIYT
3aTPOHYTHI;
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C) PHCK CYIIECTBEHHOTO yIepba OKpYyXKalollled cpele M HaJIW4YMe CPEICTB
MPeNOTBpAIlEeHNS WM CBEIEHUS K MHUHHMYMY TaKOTO PHCKa, WJIX BOCCTAHOBJIEHUS
OKpPYKaroIllem Ccpemsl,;

d) DKOHOMHUYECKYIO D(P(PEKTUBHOCTE DTOM NEATEILHOCTH B COIOCTABIEHUH C
3aTpaTaMM Ha IIPEJOTBpAIllcHhe, TPeOyeMOe IOoCyIapCcTBaMH, KOTODBIE, BEPOSITHO, OYIyT
3aTPOHYTHI, ¥ C BO3MOXKHOCTBIO OCYIIIECTBIEHMS DTOM HESITEIBHOCTH B IPYTMX MeCTaX WIH
IPYTUMH CpPEICTBAMM WIIM €€ 3aMeHbl KaKUM- Ju00 aJbTEPHATHBHBIM BHIOM IESTEIBHOCTH,

e) CTElleHb, B KOTOPOM TIOCyIapcTBa, KOTODPBIE, BEPOSITHO, OYIYyT 3aTPOHYTHI,
TOTOBBI MOKPBIBATHL Y4aCTh 3aTpaT Ha IIPeIOTBpaIleHHE;

f) CTaHOApPThl 3AIlMThI, IIPHMEHSIEMbIE IOCYIAPCTBAMH, KOTODBIE, BEPOSITHO, OYIYT
3aTPOHYTH], K AHAJOTUYHBIM WM CPABHUMBIM BHIAM IESTEIBHOCTH, W CTaHIAPTHI,
IIpYMEHSIEMbIE B CPaBHAMOM PETrdOHANBHON MM MEXIYHAPOTHON IIpPaKTHKE.

TJIABA Il KOMITEHCAIIUA WX MHOE BO3MEIIEHUE
Cratesa 20
HenvckpnmmHamms
1. TFocymapcTBo, Ha TEPPUTOPHH KOTOPOTO IPOBOXUTCS HESITEIBHOCTh, YIIOMSHYTas B

cTaThe 1, HE OCYIIECTBISET AUCKPUMHHAIIAM II0 IPU3HAKaM HAIMOHAIbHOM
NIPUHAIJIEXHOCTH, JKUTENbCTBA WM MECTa IPWYMHEHMS yImepOa IIpH IIPENOCTaBICHUU
IWUIAM, IIOHECIIMM CYIIIECTBEHHBINM TPAaHCTPAHUYHBEIA yIIIepO, B COOTBETCTBHU CO CBOEH
IIPaBOBOM CHCTEMOM IOCTyIIa K CyIeOHBIM WM IPYTMM IIPOILENypaM MW IIpaBy TpeOOBaTh
KOMIIEHCAIIUM WIM HWHOTO BO3MEIIEHUS.

2. IIyukt 1 mpumMmenseTcs 6e3 yiiepba J0O0OMY COINIAIIIEHUI0 MEXIY COOTBETCTBYIOIIIMMHE
rocyJapcTBaMHM, IIPEAYCMATPUBAIOIIEMY CIEI[MAlbHBIE IMPOIEAYPhI 3alllUThl WHTEPECOB JIHII,
IOHECIIINX CYIIECTBEHHBIM TPAaHCTPAHUYHBIN YIepo.

Crarps 21

XapakTep u 00BeEM KOMIICHCAIIMM WJIM KMHOI'0 BO3MCIICHUSA

T'ocymapcTBO HPOUCXOXKICHUS HIX 3aTPOHYTOE TOCYIAPCTBO BEAYT IEPETOBOPHI IIO
IIpochk0€e TOW WIIM WHOM CTOPOHBI OTHOCHTEIBLHO XapakTepa M O0ObeMa KOMIICHCAIMM WIIN
WHOIO BO3MEIIEHUSI B CBSI3UM C CYIIECTBEHHBIM TPAHCTPAHUYHBIM VIIepOOM, INIPUYMHEHHLIM B
pe3yibTaTe NesATEIbHOCTH, YKa3aHHOM B CcTaThe 1, ¢ y4eTOoM (haKTOpOB, W3IOXKEHHBIX B
cTaThe 22, W B COOTBETCTBHH C IIPUHIIAIIOM, COIJIACHO KOTOPOMY 3KepTBa yIlepba He
IOJXKHA HECTH BECh OOBEM ITOTEPE.
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Crartbs 22

daxTOophl I NEeperOBOPOB

B Xxome meperoBopoB, YIOMSHYTBIX B cTaThbe 21, COOTBETCTBYIOIIIME TIOCYIZapCcTBa
MIPUHUMAIOT BO BHHMaHHWE, B YAaCTHOCTH, CIemyiomue ¢haKTOpHI:

a) B Cllyyae IeSITeJIbHOCTH, YIOMSHYTOH B cTaThe 1 a), OODBEM BBHIIOJIHEHUS
rOCyIapCTBOM IIPOMCXOKIEHUS CBOUX 00S3aTEIbCTB II0 IIPEIOTBPAIEHMIO, YIIOMSHYTBHIX B
T'mase Il;

b) B Cllyyae HEeSITEIbHOCTH, YIIOMSHYTON B cTaThe 1 a), OOBEM IIPOSIBICHUS
rOCYIApPCTBOM IIPOMCXOXKIEHMS MOJKHOM OCMOTPUTENLHOCTH C IIENBI0 IPENOTBPAIEHUS WA
CBeleHUs K MUHUMYMY YIepOa;

C) CTeNEeHb, B KOTOPOM TIOCYIapCTBO IIPOMCXOXKIEHUS 3HAIIO WIIM HMEJO CpeNcTBa
y3HATh, 4YTO [OeATEIbHOCTh, VIIOMSHYTas B CTaThe 1, OCYIIIECTBISIETCS WM BCKOpE HAYHET
OCYIIIECTBISITHECS HAa €ro TEPPUTOPUM WJIN B APYIUX YCIOBHUSX IO €ro IOPHCIUKIINEN WA
KOHTPOJIEM;

d) CTEIEHL TOJYYEHUS TOCYTAPCTBOM IIPOMCXOXKIEHUS BBITOH OT YKa3aHHON
IeSITETLHOCTH;

e) CTENEHb YYACTHs 3aTPOHYTOTO TOCYHAPCTBA B IIOJNIYYEHHH BBITOJ OT YKA3aHHOM
IEeSITEIbHOCTH;

f) CTEIEHb TOCTYIHOCTH WIIM TPEeIOCTABIECHHUS II0OOMY M3 BTHX TOCYIapCTB
IIOMOIIII CO CTOPOHBI TPETHUX TOCYIAPCTB WIJIM MEKIYHAPOIHBIX OpPraHU3aIHMN,

o)) CTEIlEHb, B KOTOPOM KOMIIEHCAIIMSI Pa3syMHO JOCTYIIHA MM ObLjda IIPemOCTaBjcHa
MOTEPIIEBIINM, OyIb TO Yepe3 IIPOM3BOICTBO B CyJaX TOCYZAPCTBA IIPOMCXOXKIECHUS HWIH IO
IpyTUM KaHallaM;

h) CTENEHb, B KOTOPOW HAIMOHAIBHOE 3aKOHOHATEIBCTBO ITOTEPIIEBIIETO
rocygapcTBa IpeayCMaTpuBaeT KOMIICHCAIIUMIO MM MHOE BO3MEIICHHE TOI'0 K€ Bpela,

i) CTaHIApTHI 3aIIUThI, IIPUMEHSEMbIe 3aTPOHYTBIM TOCYZAPCTBOM, a TakXe B
PETrHOHAIIBHON W MEXIYHAPOTHOM IIPAKTHKE B OTHOIIEHHWU COIIOCTABMMBIX BHIOB

IEATCIBbHOCTH,

)] CTENEHb IPUHSATUS TOCYTAPCTBOM IIPOMCXOXKIECHUS Mep IS OKa3aHUs
3aTPOHYTOMY TOCYIAPCTBY IIOMOIIM B Jeje CBEIeHHS K MHHUMYMY Bpena.
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YacTe BTOpas

TexcT NpOeKTOB CTaTel C KOMMEHTAapusMHU K HUM

MESKIYHAPOITHASI OTBETCTBEHHOCTH 3A BPEIHBIE ITOCIIEACTBUSI TEVCTBUI,
HE 3AIPEHNIEHHBIX MEXKIYHAPOIHBIM ITPABOM

OO0 KOMMEHTApHN

1) CoBpeMeHHAs IUBIIIM3ANUS, XapaKTepH3YIOIIascs BBICOKUM YPOBHEM pa3BUTHS HAYKH,
OTMeuYeHa Bce 0ojiee MHTEHCUBHBIM HCIIOIb30BAaHMEM B CaMbIX Da3HOOOPA3HBIX (GopMaxX DPeCypCoB
IUTAHETHI B DKOHOMMYECKHX, IPOMBIIIIEHHBIX WM HAYYHBIX IElsSX. bojee TOro, HexBaTKa
MIPUPOIHBIX PECYPCOB, HEOOXOOMMOCTh HX 0ojee 3h(EKTUBHOIO HUCIOIL30BAHMS, CO3ITAHUE
pecypco3aMeHHUTEeNIeN, a TaKKe CIOCOOHOCTh MAaHHUIIYJIMPOBAThH OPraHM3MaMHd M MHKPOOPTraHH3MAaMU
IIpUBEIN K pa3paboTKe MIEPEIOBBIX METOIOB IIPOU3BOICTBA, KOTOPhbIE WMHOTIA HMEIOT
HeTIpeCcKa3yeMble IIOCIENCTBHSA.  V3- 34 DKOHOMHYECKOM M DKOJOTHYECKOM B3aMMO3aBHCHUMOCTHU
IEeSTEeIbHOCTh, COIpSKEHHAs C HCIOJIb30BAaHMEM DECYDPCOB, KOTOpas OCYIIECTBISETCS B IIpemeliax
TEPPUTOPUH, TOJ IOPUCIUKIIMEN WM KOHTPOJIEM KaKoro- Iu60 TOCyJZapcTBa, MOXKET OKa3bIBAaTh
BPEIHOE BO3IENCTBHE HAa NOPYrHe IOCyJapcTBa WMIIM MX TIpaxkgaH. PaKTUYEeCKOe CYIIIeCTBOBAaHHE
®TOr0 acleKTa TII00albHOM B3aMMO3aBHCHMOCTH IIOATBEDPKIAETCS SIBICHHUSMM, KOTODBHIE 3a4acTYIO
MIPUBOIAT K HAHECEHHWIO yimepba 3a IpemelaMHM TEePPUTOPHUATHHON IOPUCIUKIIUUA HIA KOHTPOISL
rocymapcTBa, B KOTOPOM OCYIIECTBIISIIACh TaHHAsI HesTeIbHOCTh.  dacToTa, C KOTOPOM
OCYILIECTBJISIIOTCS BUOBI IESITEILHOCTH, pa3pellleHHbIe MEXXIYHAPOIHBIM IIPaBOM, HO HMEIOIINe
BpEIHBIE TPAaHCTPAaHWYHBIE IIOCIEICTBHS, HAPSAY C HAYYHBIMM INOCTHKEHMSIMH U OOJIe€ TIIyOOKHM
IIOHUMAaHUEM MACIITa00B Bpela OT TaKOW NESTEIbHOCTH M €€ DKOJOTHYECKHX ITOCICHCTBHUIM,
VKa3bIBAIOT HA HEOOXOMMMOCTH OOECIEYEHHMSI OIPENEIEHHOIO0 MEXXKIYHAPOIHO- IIPABOBOIO
PEryIUpOBaHUS B DTOM OOJIACTH.

2) IIpaBoBOX OCHOBOH ISt OOECIeYeHUs MEeXIYHAPOIHO- IIPABOBOTO PErYIMPOBAHMSI B
OTHOIIIEHUU DTUX BUIOB MESITEIbHOCTH SIBISIOTCS TPAKTHKa TOCYIAPCTB U CyIeOHbIE pPEIEHUS,
ocobenno perrenne MexnyHapomaoro Cyma mo meay Corfu Channel, B kotopoM Cym OTMeTHI,
YTO CYIIECTBYIOT " OOIIME W NpU3HAHHBIE BCEMU IPUHIMIMBI MEXIYHAPOIHOTO IIpaBa,
Kacarommecs: " 00513aTelIbCTBA KaKIOr0 IOCyZapcTBa HE paspellaTh CO3HATEIbHO, YTOOBI €ro
TEPPUTOPUS WCIIOIH30BANIaCh [JIsS COBEDIIEHHUS OESHUN, IPOTUBOPEYAIINX IIpaBaM IPYIHX
rocymapcTts” 9 /. IIo meny Trail Smelter apOUTPaXXHBIM CyId MPHUIIEI K aHAJIOTHIHOMY
BBIBOMYy, KOTJA OH 3asBWJ, 4YTO "B COOTBETCTBUM C IPUHIUIAMHM MEXIYHAPOIHOTO IIpaBa, a
Takxke npuHnunamu mpaBa CoenuHeHHBIX IIITaTOB AMEPHKHM HHM OIHO TOCYyJapCTBO HE HMEET
MpaBa HCIIOJIB30BATh WIIM Pa3pellaTh HKCIOJb30BATH €r0 TEPPUTOPHUIO TAKUM 00pa3oM, YTOOBI BTO
MPUYMHSIIO YIIep® B pe3ylbTaTe 3ambIMICHHS KOMY- JIU0O Ha TEPPUTOPHUM IPYrOro TroCyZapcTBa
WA CaMOW TEPPUTOPUM APYroro rOCYyJapcTBa, JHOO HMYIIECTBY WX IAIAM, HaXOISIIIUMCS Ha

9/  Corfu_Channel case, (Merits) (United Kingdom/Albania), 1.C.J
Reports 1949 |, p. 22.
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Hel, KOTIa TaKOM CcIydall COIPSKEH C Cephe3HBIMU IIOCIENCTBHSIMM M Korjga (akT HaHeCeHUS
yirep6a yCTaHOBJIEH C ITOMOIIBIO JIOCTOBEPHBIX W YOCHUTETBHBIX JOKa3aTeiabcTB” 10 /.

3) Ipuanun 21 CTOKroIbMCKOM OeKJIapaldyd II0 IIPoOJIeMaM OKPYXKAaloIlleW YelOBEKa CPeIbl
Tak>Ke ITOAKPEIIseT MPHHIIMI, COTIaCHO KOTOPOMY " TocymapcTBa HMEIOT CYBEPEHHOE IIPaBo
paspabaThIBaTh CBOM COOCTBEHHBIE DPECYPCHI COTVIACHO CBOEHM IIOJUTHKE B OOJACTH OKpPYKAIOIIEH
Cpembl M HECYT OTBETCTBEHHOCTBH 3a OOeCIleYeHHe TOIO, YTOOBI HESITEIbHOCTh B DaMKaX HX
IOPUCIMKIINY WM KOHTPOJS HEe HAaHOCHIIA YIepOa OKpPYKAaloIIeHd cpele IPYTUX TOCYIApPCTB WU
pPaiOHOB 3a TpeJelaMU JEeUCTBUS HAIMOHAIBHOW ropucaukimu” 11 /. Ilpunamymn 21 06w
IIOATBEPKIEH CIEAYIOIIMMH pe3oaonusMu ['eHepanbHOM AccaMmOien.  pesomronuen 2995
(XXVII) ot 15 pmexkabps 1972 roja O COTPYIHHYECTBE MEXAY TOCYIapcTBaMU B O0OJACTH
okpyxaromien cpembl 12/, pesomronment 3129 (XXVIII) or 13 mekabps 1973 roma o
COTPYIHUYECTBE B OOJACTH OKPYXKAIOIIEH Cpedbl B OTHOIIEHWHM IIPUPOITHBIX PECYPCOB,
MPUHAJICKAIMX JIBYM WU HECKOJIBKHM TocymapctBam 13/, pesomrorment 3281 (XXIX) ot

12 gpexabps 1974 roma, KOTOpOH ObLIa IPHUHSATA XapTHsS DKOHOMHYECKUX IIPaB M OO0S3aHHOCTEH
rocymapcTB 14/, a Takxke mpuHOUNOM 2 Puo- me- 2KaHerdpcKoM JeKJIapanuy O OKpPYXKaroIlen
cpene u pasButuio 15/. Kpome Toro, B myHKTe 1 IIOCTAHOBISIOIIEH YaCTH

pesomoruu 295 (XXVII) T'enepansHor Accambien Oollee HMOmpoOHO pasbsacugercs IIpumanmmn 21
CTOKTOJILMCKOM [eKJapaluy, IIOCKONBKY B HeM AccaMOlless 3asiBMIIa, UTO " IPU HCCIEeTOBaHUH,
DKCIIyaTalliM W DPAa3BUTHM CBOMX IIPUPOIHBLIX PECYPCOB TOCYIApCTBa HE IOJKHBI CO3IABaTh
CEPhE3HBIX BPEIHBIX IIOCIEICTBHI B 30HAX, PACIOJNOXEHHBIX 3a IIpelelaMd HX HaIlMOHAJIbHOHN
ropucnukiun” 16 /. IaHHBI TPUHIUII TaKXe IOJYYWI TONICPKKY B I[IpwHIMIIAX TOBEICHUS
B 00JIaCTH OKpYXKAIOIIeH Cpembl OIS DPYKOBOICTBA TOCYIApCTB B BOIPOCAX OXPaHBI U
FapMOHHYHOTO HCITOJL30BAHMS IIPHPOMHBIX DPECYPCOB, pAa3lIelsiEMBIX IBYMSI WA OOJee

10/ Trail Smelter case, United Nations, Reports of International
Arbitral Awards , vol. 3, p. 1965.

11/ [Hoxnam KoHdepennmu Opranmsanuu O6benwHeHHbIX Hanumi mo mpoGiemam
OKpyzKamomien uejgoBeka cpenbl, CrokrompMm, 5-16  wmions 1972 roma (wu3manme OpraHu3amuu
O0benuaenHsrx Hammw, B mpomaxe mom N R.73.11.A.14 Corr.), riaasa |.

12/ OdwunmaneHble 0oT4YeThl ['eHepabHON AccamOiieW, IBaulaTh celbMas CeccHs,
Homomuenne N 30 (A/8730), crp. 55.

13/ Tam ke, pBaguath BocbkMasi ceccusi, Jlomomnenue N 30 ( A/9030), cTp. 62.

14/ Tam ke, pBagnaTth jgepsitas ceccus, Homomuenuwe N 30 ( A/9631), ctp. 64, oM.,
B vacTHOCcTH, cTaThu 2, 30 u 32 (2).

15/ [Hoxnamx KoHdepennmn Opranmsanuu OOGbeiMHEHHbIX Hanui 1Mo OKpysKawIIew cpeie W
passutuio, Pwuo- me- 2Kanenipo, 3-14 wmrons 1992 roma, moxkyment A/CONF.151/26/Rev.1
(tom 1), crp. 10.

16/ Cwm. cHocky 390 BbIIIe.
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rocygapcTBaMu, KoOTopble Obutm padpaboranbl FOHEIT 17/, a Takxke B psje pEeKOMEHIAIIAN
Cosera ODCP 18/. IIpoekThI cTaTel OCHOBBLIBAIOTCS Ha 3aKpeINIEHHOM B MEXXIYHApPOIHOM
mpaBe TpuHIMIIE SiC utere tuo ut alienum non laedas ( HCIIOIB3YIOT CBOE WMYIIIECTBO
TaKUM 00pa3oM, 4dYTOObI HE HAHOCHTH yIllep0a WMMYIIECTBY IPYIHUX). Kak 3asgsmn Jlayrepmaxr,
MAHHBIA TPUHIUI " IPUMEHHM K OTHOIIEHUSIM MEXIy TOoCyIapCcTBAMM B He MEHBIIEH CTEeIeHH,
YeM K OTHOIIEHUSIM MEXOY OTHEIbHBIMH JHUIAMH, ... OH SBISETCS OTHUM W3 TeX OOIIUX
IIPUHIIAIIOB IIpaBa.., KoTopble IlocTosgHHas majlaTa o0s3aHa NPUMEHSITHL B CHIY CTaThU 38 CBOETO
CratyTa" 19 /.

4) CyneOHBIE pellleHHus, a TakKKe TOKTPMHA M pEIIeHUs MEXIYHApONHBIX W PETMOHAILHBIX
OpraHu3alyi, Hapsaay C HecymeOHbIMH (OopMaMH HPAKTUKH TOCYIapcTB, 00pa3yiOT IOCTATOYHYIO
OCHOBY IS HUKECIENYIOIINX CTaTelW, KOTOphIe IIPU3BAaHLI YCTAHOBUTH CTaHIAPT IIOBEIEHHUS B
OTHOIIIEHHUU OCYIIECTBIEHUS W BO3IEHUCTBUS NESTEIBHOCTH, KOTOpas HE 3ampelleHa
MEXIYHAPOTHBEIM IIPaBOM, HO KOTOpas MOXKET HMETh BpeIHbIe TPAaHCTPAHWYHBIE ITOCIENCTBHS.

B maHHBIX cTaThsiX Oollee IIOAPOOHO YCTAHOBJIEHBI KOHKDETHBIE OO0S3aTEIbCTBA TOCYTAPCTB B DTOM
otHomeHnn. OHHM TPU3HAIOT CBOOONIY TOCYIapCTB HCIOJIL30BaTh CBOM PECYpPChl B IIpelellaX CBOeU
TEePPUTOPUM, OTHAKO TaKMM 00pa30M, 4YTOOBI HE HAHOCHUTH CYIIECTBEHHOTO yIilepba IpyruM
roCyIapCcTBaM.

5) Hacrosiiiiue mpoekThl CTAaTEW COCTOSIT M3 Tpex riaaB. B rmaBe | ( crateu 1-8)
ompemensieTcss cdepa IpUMEHEHHUS IPOEKTOB CTaTed B IIEIOM, IIPUBOMSTCS OIpeIelIeHUs
Pa3IMUYHBIX YIOTPEONSIEMBIX TEPMHHOB M M3JIAraloTCs IPUMEHHMbIE OOINME IMPHHIMILI, KOTODHIE
Tak>Ke KacaioTCs IMpPeIOTBPAIIECHMS TPAaHCTPAHWMYHOrO yIepOa M BO3MOKHOM OTBETCTBEHHOCTH 34
mero. I'maBa Il ( cratem 9-19) KacaeTcs OCYIIECTBIEHHUS IPHUHIIMAINA IIPEIOTBPAIIIEHMS,
M3II0KEHHOTO B cTaThe 4 TIJIaBbl |, BKIIOYas BOIPOCHI, CBSI3aHHBIE C YBEIOMIIEHUEM,
KOHCymbTamussMu U T. 1. B rmaBe Il ( cratem 20-22) paccMaTpPUBAIOTCS BOIIPOCHI
KOMIIEHCAIIUA WIM HWHOTO BO3MEIIEHUS B CBA3U C (haKTHYECKH MOHECEHHBIM YIIEPOOM, BKIIOYAS
KOMIIEHCAIIAIO, KOTOpas MOXKET OBITh IOJy4YeHa dYepe3 HaIMOHAJIbHBbIE CYIbl TOCYymapcTBa
MIPOMCXOKIEHUs] WMJIM Ha OCHOBAHUM COIVIAIIIEHMH MEXAY STHM TOCYZApCTBOM U OIHUM WU
HECKOJIIBKMMHU OPYTMMH 3aTpardBacMbIMK TocygapcTBaMu. Takum o0pa3oM, 9Ta TIilaBa Kacaercs
OCYILIECTBICHHUSI OOIIEro IIPUHIIAIA OTBETCTBEHHOCTH, YCTaHOBIECHHOTO B cTaThe 5 riaBsl |.

17/ JIoxyment Oprammsanmm O6wemmHeHHbIX Hamuit UNEP/IG 12/2 (1978),
BocrmpousBoguTcs B International Legal Materials , vol. 17, p. 1097.

18/ Cwm. 1974 OECD Council Recommendation c(74)224 concerning
Transfrontier Pollution (Annex title B), OECD, OECD and the Environment ,
1986, p. 142; 1974 Recommendation c(74)220 on the Control of Eutrophication

of Waters, ibid . p. 44; and 1974 Recommendation ¢ (74)221 on Strategies for
Specific Water Pollutants Control, ibid . p. 45.

19/ Oppenheim, International Law (8th ed. by H. Lauterpacht, 1955),
pp. 346-347.
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[JIABA |.  OBIIME IIOJIOKEHUSA
Crarbsg 1

BI/II.[I)I JCATCIIbHOCTH, K KOTOPBLIM TIPHMMCHAIOTCA HACTOMAIIMNE CTATHU

Hacrosuiue cratbu IPUMEHSIOTCA K

a) BUIAM IeSTEILHOCTH, He 3alpellleHHBIM MEKIYHAPOIHBIM IIPaBOM, KOTOpbBIE
COTIPSI3KEHBI C PHUCKOM HAHECEHMS CYIIECTBEHHOTO TPAHCIPAHHUYHOrO yiepoda |; u

b) IPYTHM BHIAaM OESATEILHOCTH, HE 3alpelleHHBIM MEXIYHAPOSHBLIM IIPAaBOM,
KOTOpBIE HE COMPSIKEHBI C PUCKOM, YyKa3aHHBIM B IOANYHKTE &), HO TeM He MeHee
HAaHOCSIT TaKo! yIiepo;]

B CHIIy CBOUX (hH3WYECKHX IIOCIEICTBUMI.

KommMmeHnTapun

1) B cratee 1 ompepensercs chepa IpuUMeHEHHS HACTOSINUX CTaTel. B HeW ompeneleHBI IBE
KaTEeropuy BHUIOB IESITEILHOCTH, He 3alpelleHHBIX MEeXXIYHApOTHBIM IIPABOM.  BO- IEPBBIX, BHIBI
IeITETLHOCTH, KOTOPBIE COMPSKEHBI C PHCKOM HAaHECEHUS CYIIECTBEHHOIO TPAaHCTPAHUYHOTO
yiiep6a (crates 1 a)); M, BO- BTOPBIX, BHObI AEITEIBHOCTH, KOTOpPbIE HE COIIPSIKEHBI C
TaKUM DHCKOM, HO TeM He MeHee HaHOCAT Takow yiep6 (cratest 1 b)). B mambHenmem
IIPOEKTHI CTATEM - C TOYKM 3pEHUST WX KOHKPETHOIO OXBaTa - KAacaloTCs B COOTBETCTBYIOIIHX
cIydasix Ju0O BHUIOB MesITENbHOCTH, YKa3aHHBIX B cTaThe 1 a), &MOO BUIOB IESITEIHHOCTH,
yKa3aHHBIX B craThe 1 D), 1mm6GO B HEKOTOPBIX CIy4yasiX W TeX, H JPYTHUX.

2) Crathst 1 orpaHmumBaeT cdepy IpUMEHEHHs HACTOSIIUX CTAaTed BUIAMHU HeSITEIHLHOCTH,
KOTOpBIE HE 3allpelleHbl MeXXIYHAPOIHBIM IIPaBOM M KOTODBIE CONPSKEHBI C PUCKOM HAaHECEHUS
CYILIECTBEHHOTO TPAHCI'PAHUYHOI'O yImepOa B CHIY CBOMX (DM3WUYECKUX IIOCIEICTBHHI WA
akTUYeCKM HAHOCAT Takow yiepO. IlommyHKT ¢) cTaTbu 2 MJOMOJHUTEIBLHO OTPAHUYMUBAET
cepy TpUMeHEHUST CTaTEeW BUIAMU IEITEILHOCTH, OCYIIECTBISEMBIMIA Ha TEPPUTOPUH HUIA B
IpYyTUX MecTaX, HaXOISIIWUXCS IOJ IOPHCIMKINEH WM KOHTPOJIEM TocygapcTBa.  IIOCKOJBKY
HACTOSIIE CTATBM HOCSAT OOIIMM M OCTATOYHBIA XapakKTep, Ha HBIHEIIHEM DTame He
MPEINPUHUMAETCS KaKMX- JA0O0 IIOIMBITOK KOHKPETHO YKa3aTh TE€ BHUOBLI HESITEILHOCTH, K KOTODPBIM
OHM HpuMeHsIOTCI.  Umensl Pabouell Tpymmbl HOAIEp>Kadd STOT BBIBOI, HO IIPA DTOM OHH
WCXONWIN M3 PasiddYHBIX cooOpaxkeHmy. Ilo MHEHMIO OIHMX, IJIIO0OW IEpevYeHb BUIOB
MesITEIbHOCTH, II0 BCEM BEPOSITHOCTH, OBLI ObI HEMCUEPNBIBAIOIIMM, a TaKyKe HyKmalcsd OBl B
IIEPHOINYECKOM IIEPECMOTPE C YYETOM H3MEHEHMH B O0JACTH TeXHOJIOTMH. Kpome TOro, eciu
He paccMaTpHMBaTh HEKOTOphIE CBEPXOIACHBIE BHILI IEATEILHOCTH, KOTOPhIE B OOJBIIHHCTBE
CIy4YaeB pPETryIUPYIOTCS CIEIUAalbHBIMKA HOPMAaMH, HAIpUMED B SIIEPHOM O0JacTH WX B 00JIaCTH
KOCMUYECKON MOeSITEIbHOCTH, PHCK, C KOTOPBIM COIPSIKEH TOT WIM WHOM BHUI IeATEIbHOCTH,
OOYCJIOBJIEH TIIABHBIM O0OPa30M KOHKDETHBIM IPHUMEHEHHMEM, CIeNUGUIECKUM KOHTEKCTOM U
CIIOCOOOM €ro OCYIIECTBIEHHS. B 00IleM mepevyHe He yTalloch Obl OXBATUTH BCE DTH DJIEMEHTHI.
Ipyrue uwinensl PaGoued Tpymmbl Gojiee IMO3UTHUBHO OTHOCHTCS K HIEE BKIIOYEHUS IEPEYHS] BUIOB
IesATeAbHOCTH. BMecTe ¢ TeM, II0 UX MHEHHIO, OBIIO OBl IPeXIEBPEMEHHBIM COCTABISTH TAaKOM
nmepeyeHh HA HBIHEIIHEM 3Tame, T. €. IO TOTO Kak 0ollee YeTKoe OdOopMIIEHHE HOoaydaT ¢hopma,
chepa IpUMeHEHHMS W COIEpXKaHMe cTraTed. IIOMHMO B®TOro, COCTaBIEHHE IIOTOOHOIO IIEPEUHS
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mejecooOpa3Hee IOPYYUTh COOTBETCTBYIOIIMM TEXHUUYECKHM DKCIEPTAM B paMKaX TUILIOMATHYECKON
KOH(MEPEHIINHN, TOCBIIIEHHON IPUHSITHIO BTHUX CTATed B KavyeCTBE KOHBEHIIHU.

3) Ompenenenne cdepbl OXBaTa BHUIOB JESITEIHHOCTH, YKa3aHHBIX B IOIINYHKTE @),
OCHOBBIBAETCS B HACTOSIIlEe BpPeMs Ha YEThIpeX KPUTEPHUIX.

4) IlepBBLIM KpUTEPHM OTCHUIAET K HAa3BAaHMUIO JAHHOM TeMbl, a HMEHHO K TOMY, UTO HaHHBIE
CTaThU IIPUMEHSIOTCS K " BUJIAM JesSTEeIbHOCTH, HE 3alpellleHHbIM MEXIYHApPOTHBIM IIPaBOM'.
OH TOmYEepKMBAET pa3Iuyue MeXOy cdepor oxBaTa JAHHOM TeMbl M cdeporl oXBaTa TeMBI 00
OTBETCTBEHHOCTH TOCYJApCTB, KOTOpas KacaeTcs " MeXIyHapOIHO- IPOTHUBOIPABHBIX JCSHUN'.

CM. pjanee cTaThl0 8 W KOMMEHTApUM K HEM.

5) BTopoll kpuTepui, comepsKallluNcs B OIpeleeHHH TOCyldapCTBa IIPOUCXOXKIEHUS B
MOAIYHKTE C) CTAaThbM 2, 3aKJII0OYaeTCsd B TOM, YTO BHABI IESITEIHHOCTH, K KOTODBIM IIPUMEHHUMBI
MIPEBEHTUBHBIE MEphI, OCYIIECTBIISTIOTCS " Ha TEPPUTOPUM WM B WHBIX YCIOBHUSX IION
IOPUCIUKIINEN WJIM KOHTPOIJIEM TocyaapcTBa. B »TOM KpuTepum HCIONB3YIOTCS TPU IOHSITHUS:
"teppurtopus”’, " opucIUKIUS' U " KOHTPOIL'. XoTg BeIpaxkeHHe " IOPHUCIUKIIMS MM KOHTPOJb
rocymapcTBa" SIBJISIETCSl OoJiee PACIpOCTPAHEHHOW (OPMYION B HEKOTOPBIX JoKyMeHTax 20/,
Komuccus cumTaeT IMOJE3HBIM TaKKe YIOMSHYThH O MHOHSITAH " TEPPUTOpHUA”, C TeM UTOOBI
MOTYEPKHYTh BaXHOCTh TEPPUTOPHANBLHOM CBS3M - B TeX CiIydasxX, KOTJAa TaKas CBsI3b CYIIIECTBYET,
MeXKNIYy BHUIAMH OeITEIbHOCTH, OXBATBHIBAEMBIMU ITAHHBIMU CTAThIMU, M TOCYIapCTBOM.

6) st 1esiel HACTOSIIIUX CTaTeW IOHSTHE " TEPPUTOPHS' OTHOCUTCS K palioHaM, B KOTODBIX
TOCYIapCTBO OCYIIECTBISET CBOIO CYBEPEHHYIO BIAacTh. KOMHMCCHS ONMHMpaeTcs Ha MPEIbITYIIYIO
MPaKTUKY TOCYZApCTB, COIJACHO KOTOPOM TOCYIapCTBO HECET OTBETCTBEHHOCTh 3a JesTEIbHOCTD,
OCYIIIECTBISIEMYIO B TIpelellaX €ro TEpPUTOPUH, KOTOpas MMEET BpeITHbBIE DKCTEPPUTOPHUAILHEIE
nocnencteus. Ilo gemy Island of Palmas eIMHCTBEHHLIN apOUTPasKHBIA cyabsd Maxkc I'yGep
3a9BUI, YTO " CyBEpeHHUTET' HE IMOJHOCTBIO COCTOUT W3 OJNArONPHUSITCTBYIOINUX IIpaB.  IIpeTeH3us
KaKoro- 1u00 TOoCyJapcTBa Ha oOOJagaHMe WCKIIOYHUTEIBHON IOPHCIMKIIMEN Ham OIpemeeHHOMN
TEPPUTOPHUEN WIIM SIBICHUSIMH, IOIOJHSeMass TpeOOBaHHMEM O TOM, 4YTOOBI BCE APYIHE TOCYIApCTBa
MPU3HAIN BTY HUCKIIOYUTEIbHYIO IOPUCIUKIINIO, HMEeT CBOM pe3ylbTaT. OTO CHUTHAJI BCEM
IPYTEM TOCYJAPCTBAM O TOM, YTO JNAaHHOE CYBEPEHHOE TIOCYJapCTBO OymEeT NIPHUHHMAThL BO
BHUMAaHNEe OOOCHOBAaHHBbIE WMHTEPECHI BCEX APYTMX TOCYIApCTB B CBSI3H C SIBICHHSIMU B IIpelmeliax
€ro IOpPHCIUKIVK IIYyTeM CBEIEeHWS K MUHHMYMY WIH TIPEIOTBpAIeHHUs yIepOa IS HUX M IPUMET
Ha cebsS OTBETCTBEHHOCTh, €CIM OHO DTOr0 HeE CHEIAET:

" CyBepeHUTET B OTHOIIEHUSIX MEXJIY TIOCyZapCTBaMM O3HAYaeT HE3aBUCHUMOCTb.
HezaBucmMOCTh B OTHOIIEHMM KaKOM- JMOO0 YaCTH IUIAHETHI IPENCTABISIET COOOM IIpaBO Ha
OCYIIECTBIEHNE B Hell (YHKIMI TOCyZapCTBa IIPM MCKIIOYEHHH JIIO0OTO APYroro rocygapcTBa

20/ Cwm., mwanpumep, IIpwHnun 21 CTOKTONBMCKOM JeKJapanuu, CHocKa 11 BeImre;
Konsennuro Opranmsannun O6benuHeHHBIX Hanmit mo MopckoMy mpaBy ot 10 nexka6psa 1982
roga, Odunmansaele otueThl TpeThell KoHdepennuu Opranmsanmn O0beguHeHHBIX Hamumi mo
Mopckomy mpaBy, ToM XVII ( umsmanme Opranmsaruu OObequHeHHBIX Haruit, B mpomaxke II0[
N R.84.V.3), nmokyment A/CONF.62/122, cratbg 194, mnyakr 2; Ilpunmun 2 Puo- me-
2Kanenipckoll gekmapaiiuy, cHocka 15 Beimie; u crathio 3 Kousennumm Oprannsamnyau
OO0benuHenHbpIXx Hammit 0 OMOJIOTMYECKOM pasHooOpasuu or 5 wumrondg 1992 roma, IDOKYMEHT
DP1/1307.
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M3 BTOTO Tpolecca. Pa3BUTHWe HAIMOHAJIHHOW OPTaHU3AlMU TOCYIApCTB B TEeUCHUE
[IOCIIEIHUX HECKONBKUX BEKOB M B Pe3ysibTaTe HTOTO PAa3BUTHE MEXKIYHAPOMHOIO IIpaBa
MPUBEIN K YCTAHOBJICHWIO DTOTO NPHUHIUIA WCKIIOYUTEIBHON KOMIIETEHIUH TOCYJapcTBa B
OTHOIIEHWH ero COOCTBEHHOW TEPPUTOPUU TAKUM 00pa3oM, 9YTOOBI CHEeNaTh €ro OTIPABHON
TOYKON TpPU YPETYIMPOBAHUU MHOTHX BOIIPOCOB, KaCAIOIIUXCS MEXKIYHAPOIHBIX
otHoteHuu" 21 /.

7 Cynps I'ybep pallee MOTYEPKHYT O0SI3aTEILCTBO, KOTOPOE COIIYTCTBYET CYBEPEHHOMY IIPaBY
KaKoro- 1u060 ToCcyaapcTBa:

" TeppUTOpHANBHBIA CYBEPEHHMTET, KaK yxKe OBLIO 3asBJIEHO, IIpeamojiaracT oOIamaHue
TOCYyJapCTBOM MCKIIOYUTEILHBIM IIPABOM Ha OCYILNECTBIEHHE IesATeabHOCTH. M3 »TOro mpasa
BBITEKAET OOS3aHHOCTh.  00s3aTeIbCTBO 3alllMINATL B IIpelelaX CBOEH TEPPUTOPUU IIpaBa
IpYyTUX TOCYIAapCTB, B YACTHOCTH WX IIpaBO Ha IIEJOCTHOCTh WM HENMPUKOCHOBEHHOCTH B
YVCIOBMSIX MHpa M BO BpPeMs BOHWHBI, HapsAy C IIpaBaMM, KOTOpBIE KaXKJI0e TOCYyIapCTBO
MOXKeT TpebGoBaTh IJIsI CBOMX TIpakJaH Ha WHOCTPAHHOM TeppuTopwu. He IIpOsIBISAS CBOHU
TePPUTOPUATBHBINA CYBEPEHHUTET TAaKHM OO0OpasoM, UYTOOBI HTO COOTBETCTBOBAIO CIIOXKUBIIHUMCS
00CTOSITENILCTBAM, TOCYJapCTBO HE MOKET BBIIOJIHHATHL BTy OOS3aHHOCTH.  TeppHUTOpHATILHBIN
CYBEPDEHUTET HE MOXKET OTPAHHYMBATLCS CBOEHM HETraTHMBHOM CTOPOHOM, T. €. HCKIIOYEHHEM
BO3MOKHOCTH OCYILIECTBJIATh HESITEIBHOCTD JJISI IPYTUX TOCYHAPCTB, MO0 OH CIIYKHUT IS
TOro, 4YTOOBI O0ECIEeYMBATH HAIIUSIM IIPOCTPAHCTBO, B KOTOPOM OCYIIECTBISIETCS
IEeSITEIbHOCTh YEJ0BEKa, C TEM YTOOBI IIOBCEMECTHO OOECIEYUTH JJISI HUX MUHHMAILHYIO
CTENeHb 3aIlUThl, TAPAaHTHUPYEMYI) MEXKIYHAPOIHBIM TpaBoMm" 22 /.

8) Iemo Corfu Channel  saBisieTcst ellle OTHHM IIOKa3aTeJIbHBIM IIpuMepoM. Ilo »ToMy mHemy
Mexnynapogubiii Cyn INpusHal AIOGaHUIO OTBETCTBEHHOM, COINIACHO MEXIYHAPOZHOMY IIpaBy, 3a
B3pBLIBBI, KOTOpbIE IIPOM3OIILIM B €€ BOJAaX, M 3a yIIep0 HMYIIECTBY M CMEPTh JIOHEN Ha
B30DBABIIUXCI OpPUTAHCKUX cymaxX. Ilo sromy geny Cyn molrarajcs Ha MeXIYHapOIHOE IIPaBO B
IIPOTHUBOIOCTABIIEHHE TIOOOMY CIIEI[HAaIbHOMY COLIIAIIEHHI0, KOTOPOE MOIIIO OBl IIPEAyCMATPUBATH
OTBETCTBEHHOCTL AnOanmu. Cyn 3asBUI:

" O0s13aTeNbCTBA, KOTOPBIE HECYT aIOAHCKHE BIACTH, COCTOSIT B TOM, UYTO OHM JOJIKHBI
OBIIM COOOIIUTL B HMHTEPECAX CYIOXOACTBA B IIEIOM O CYIIECTBOBAHMK MHHHBIX IIOJNEN B
TEPPUTOPHUANBHEIX BOJax AIIOaHHM, a TaKxKe MPeAyIpPEIuTh IPHUOIMKAIOIINECS OPUTAHCKHUE
BOEHHBIE KOPaOIM O HEMHUHYEMOM OIIACHOCTH, KOTODPYIO IJIS HUX IPEACTABISIOT MHHHBIE
moisi.  Takue o00s3aTeNbLCTBA OCHOBBIBAIOTCS He Ha laarckom xousenmum N VI or
1907 roma, NTpPUMEHMMOMW BO BpeMs BOIHBI, a Ha ONpPENEIEHHBIX OOIIEIPU3HAHHBIX
MPUHIANAX, a MMEHHO. DJeMeHTapHbIE COOOpasKeHWs TYMAaHHOCTH, KOTOpBIE TakKe B
OOJBIIIEN CTEIEHH MOJKHBI IPOSIBISTHCS B YCIOBHUSIX MHpa, YeM BO BpeMs BOWHEI,
IIPUHIKMI CBOOOILI MODCKMX COOOIIEHMM M 00S3aTeNhCTBO KAaKIOr0 rocymapcTBa HeE

21/ United Nations, Reports of International Arbitral Awards , vol. 2,
p. 838.

22/ Ibid ., p. 839.
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paspeniaTh CO3HATENLHO HCIOIL30BATH CBOIO TEPPUTOPMIO IJIs MEHCTBUM, IPOTHUBOPEUAIINX
mpaBaM JIpyrux rocymapcts” 23 /.

9) Xorss Cym He yKasall KOHKPETHO, KaKHM 00pasoM CJIENYET TOJKOBATHL BBIPAKEHHE

" CO3HATENIbHO", KOIMAa, KaK IMpPearnoiiaraeTcs, TOCYIapCTBO MOJXKHO OCYIIECTBISTH CBOIO
IOPUCIOMKIINIO, OH CHENAall OIpeleleHHbIE BBIBOIBI M3 (haKTa OCYIIECTBIEHUS TOCYIAapCTBOM
WCKIIOYUTEIHLHOI0 TEPPUTOPHATBLHOTO KOHTpoNst.  Cyn 3asgBHWII, 4YTO OBIIO OBl HEBO3MOKHBIM LIS
IIOTEPIIEBIIIEN CTOPOHBLI YCTAHOBMTEL, YTO TOCYIAPCTBO OBIIO OCBEIOMIIEHO O NESITEILHOCTH WIIHA
SIBJIEHUM, KOTOPOE MOXKET HAHECTH VIIepd IPYrUM TOCYZApCTBAM, II0 IPUYHUHE OCYIIECTBIEHMUS
MaHHBIM TOCYHAPCTBOM HWCKJIIOUYUTEIHFHOTO TEPPUTOPHATLHOTO KOHTponsd.  Cym 3asBHIIL:

"C pmpyro CTOPOHBI, TOT (aKT, UYTO TAKOM HCKIIOYUTEILHBLIM TEPPUTOPHUAILHBIA KOHTPOIb
OCYILIECTBJISIETCS TOCYIAapCTBOM B IIpEIellaX €ro IpaHull, MMEEeT OTHOILIEHHE K METOIAM
IOKA3bIBAHMUSA, KOTOPHIMHM MOKHO BOCIIOJL30BAaThCS IJISI YCTAHOBIEHHUS (dakTa
OCBEIOMIIEHHOCTH ITAaHHOTO TOCYJapCcTBa O TAaKWX SBIEHUAX. B cHiIy Takoro poja
HCKIIIOYUTEILHOTO KOHTPOIS APYroe TOCYZAPCTBO, SBISIOIIEECS IIOTEPIIEBIIMM B PE3YIbTATE
HapyIIEHWsT MEXIYHAPOIHOIO IIpaBa, 3a4acTyI0 HE B COCTOSHUU IPENOCTABUTEL IIPSIMbIE
I0KA3aTelbCTBA Haluuyus (akTOB, IOPOXKIAIOIIMX OTBETCTBEHHOCTh. TaKOMY TOCYIAapCTBY
IOJIXKHO OBITH IIO3BOJIEHO 00Jiee CBOOOMHO MCIIONH30BATH BBIBOJILI HAa OCHOBE TaKUX (PaKTOB
M KOCBEHHBIE IOKA3aTEJILCTBA. Takue KOCBEHHBLIE IOKAa3aTelbCTBA IIPU3HAIOTCA BO BCEX
cHUCTeMax IIpaBa, a MX MCIOJL30BAHME IOATBEPXKIEHO MEXIYHAPOOHLIMHU peleHusMu. OHu
IOJKHBI CUMTAThCS MMEIOIIMMHU OCOOBIA BEC TOIJA, KOINA OHM OCHOBBLIBAIOTCS HA IE€IOM
psane GakToB, HMEIOIIUX BHYTPEHHIOIO CBA3h M JOTMYECKH BEAYIIMX K KaKOMY- JIMOO
omHOMY BBIBOOY" 24 /.

10) Ilo geay Trail Smelter apOUTpakKHBIA CyI yKaszaldl Ha BTy O0O0S3aHHOCTD,
00YCIIOBIMBAEMYIO TEPPUTOPHAILHEIM CYBEDEHUTETOM. Il0 ®TOMY Melny, XOTs apOUTPasKHBIA CYI,
CChLTAliCs Ha 00s3aTellbCTBA, YCTAHOBIEHHBIE HOroBopoM Mexny CoemunennbiMu IITaTamMu
Amepukn m Kamamon, u u3yuun Mmuorue upeueneHTsl CoenmHeHHbIx IIITaToB, OH cueinan ooIee
3agBJIEHHE, KOTOPOE, II0 €ro MHEHMIO, SBISJIOCh COBMECTMMBLIM C IIPUHIMIIAMU MEXKIYHAPOIHOIO
npaBa. Cyn s3asBuiI. " B COOTBETCTBMHM C IPUHIMIIAMHA MEKIYHAPOIHOIO IIpaBa, a TaKXKe
npasoM CoennHeHHblx IIITaToB AMEpHUKM HM OIHO TOCYJapCTBO HE HMMEET IIpaBa HCIIOJIL30BaTh
WIM paspeliaTh MCIOIL30BAThL €r0 TEPPUTOPHUIO TAKMM 00pa3oM, YTOOLI STO NPHYMHSIO YIIepO B
pe3yibTaTe 3aibIMIEHHS KOMY- JU0O0 HA TEPPUTOPHM APYroro TOCYyIapCTBa WIM CAMOM TEPPUTOPHUHU
IPYroro TOCyJapcTBa, JHMOO0 MMYILECTBY WM JUIAM, HAXOINAIMMCS Ha HeHW, KOTJa TaKOM ciydan
CONPSKEH C CEPLE3HBIMHU IOCIEICTBUSAMM U KOIma (akT HaHECEHMs yIepOa YCTAaHOBJIEH C
TIOMOIIBI0 JIOCTOBEPHBIX WM YOEIMTENbHBIX moka3aTenbcTB' 25 /. Cym cocmancs Ha

BLICKA3bIBaHUE Ipodeccopa HMraTtoHa o ToM, 4YTO " Ir060€ TOCYJApCTBO BCErNa HECET OOA3aHHOCTH
00ecIeynBaTh 3aIlATy IPYIHUX TOCYIAapCTB OT BPETHBLIX ITOCIHEINCTBUM IEMCTBUHA OTHEILHBLIX JIHII,
NpEeNIPUHUMAEMBIX B IIpEelellaXx ero IOpUCHUKIMK"', M OTMETHI, YTO MEXIYHAPOIHbIE DEIIEeHU,

23/ Cm. cHocky 9 BhIIIe.
24/ 1bid ., p. 18.

25/ Cwm. cHocky 10 BbIire.
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HavyWHas C pellleHus mo gedy Alabama, oOCHOBBIBAIOTCS Ha OXHOM M TOM K€ OOIIeM
npuHIume 26/.

11) B pemenun mo geny Lake Lanoux apOGuTpasKHBIM Cym COCITAlCs Ha IIPWHIIHII,
3aIIpeIaroninil TOCYTapCTBY, pACIOJ0XKEHHOMY BBEPX II0 TEUEHUIO, OTBOIUTEL BOMBLI KaKOM- JUOO
PEKH, €CIM STO IPUYMHSET CEPHE3HBIM YINEpPO IPYrMM IIPUOPEXHBIM TOCYLAPCTBAM:

"TakuM 06pa3oM, XOTS HYXHO IIPHU3HATH, YTO CYIIECTBYET HOpPMA, 3aIlpelaroInas
roCyJapCcTBY, pACIIOJOXEHHOMY BBEDX II0 TE€UEHHIO PEKH, OTBONHUTL BONBLI DEKH B
0OCTOSITENECTBAX, KOTODBLIE, II0 OIEHKE, HAHOCAT CEPhE3HBIA YIIEpPO TOCyIapCTBY,
PACIIOJIOXKEHHOMY B HMXKHEM TEYeHHH DEKHM, STOT IPUHIUMI HE OTHOCHTCS K HACTOSIIEMY
IEey, TIOCKONBKY apOWTPasKHBIA CyHN DEIIni.., 9TO (PaHIy3CKWM IPOEKT HE OTBOINUT BOIBI
pexku Kapomw" 27 /.

12) TIlpakTuka rocymapcTB B Apyrux Gopmax TakKkKe NOJIepKMBAeT TPUHIINI, TTOATBEPIKISHHBIN
B BBHIIIIEYIIOMSHYTBIX CYIeOHBIX perreHusx. Hampmmep, B 1892 romy BO BpeMs TOTPAaHHYIHOTO
uHuaeHTa mexay Ppanuuenn u IlIBenmapuent dbpaHIy3CKO€ NPABUTEILCTBO PEIIWIO IPEKPaTUTh
MPOBEIEHNE BOEHHBIX MAaHEBPOB BO3Ile IIIBEHIIADCKOM TIpaHHUIIBI OO TeX IIOp, II0Ka He OyayT
MPEATIPUHSTHI IIaTH TIO0 TPEJOTBPAIIEHUIO CIYYAaHOTO TPAaHCTPAaHWYHOTO yiepba 28/.

B 1961 romy Takke mociae ooMeHa HoTamu Mexny CoenmueHnbimMu IllTaTamMum AMepuKH H
MeKCHUKOM B OTHOIIEHWH JABYX aMepUKaHCKHX Kommanuiu " IIsfiToH mekuHr' wum " Kacyko",
PACTIONOKEHHBIX Ha TPaHWIlE ¢ MEKCHKOM, IesITeIbHOCTh KOTODHIX HaHOcWia yiiepd Mekcuke,
IBEe JAaHHble KOMIAHWH IIPWHSUIA DHEPTUYHbIE MEPHI IJIsI OOECIIeUeHHs TOro, 4YTOOBI HX
IesTeTLHOCTh 0OJiee He TMPUYMHSIIA HEeymoOCTB MPUTPAHUYHBIM ropojmaM Mekcuku 29/. 3Otn
Mephl BKIIIOYAIIM IIOCTEeTIeHHOEe IIpeKpallleHrue OIpeleJeHHbIX BUIOB NESTEIbHOCTH, W3MEHEHHE
YacoB paboThl W cosfmaHue cuctem maesmHpermmu 30/. B 1972 romy Kanama cociamack Ha
npuHIEO Trail Smelter B cnope ¢ CoemuHeHHbIMH IllTaTamMu AMepUKH, KOTJa pasnuB HedbTU
B UYeppu- [lomHTe, BammHrTOH, mIpUWBENI K 3arpsI3HEHUIO ILISIKEeW B bpumTaHCKOMI

Komym6um 31/. Wmeercss psj Ipyrux NPUMEPOB aHAJOTUYHOW TPAKTUKU TOCYmapcTB 32/.

26/ Ibid ., p. 1963; C. Eagleton, Responsibility of States in
International Law , p. 80.

27/ Lake Lanoux Arbitration (France-Spain), United Nations, Reports of
International Arbitral Awards , vol. 12, p. 281.

28/ P. Guggenheim, "La pratigue suisse (1956)", Annuaire suisse de droit

international , 1957 (Zurich), vol. XIV, p. 168.

29/ M. Whiteman, ed., Digest of International Law (Washington D.C.),
vol. 6, pp. 258-259.

30/ lbid .

31/ Cwm. Canadian Yearbook of International Law , vol. 11, pp. 333-334,
1973. IIpuanuno Trail Smelter TakKe IIPUMEHSUICS OKpPYKHBIM cyaoM Porrepmama B
Hunepmanmax mpu paccmorpenun nena nporuB Mines Domaniales de Potasse d'Alsace
Cm. J.G. Lammers, Pollution of International Watercourses , p. 198 (1984).
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13) Ipwanun 21 CTOKroJBMCKO¥W NeKJIapaluyd 10 TpoGjeMaM OKPYXKAIoIIel YejoBeKa
cpenst 33/ w Ipunnum 2 Puo- me- 2KaHeWpcKoOW JIeKapaliy IO OKPYKAIIIeH cpejie
pa3BuThio 34/ 3aKpEIUIAIOT MPUHIUILI, aHAJOTUYHBIE DelleHusM 1o jeiam Trail Smelter
u Corfu Channel.

14) Hcmomp3oBaHME B CTaThe 1 TepMuHAa " TEPpPHUTOPHUS” OOYCIOBIUBAETCS 03a00YEHHOCTBIO IIO
TOBOJY BO3MOXKHOM HEONpPEeIelIeHHOCTH B COBPEMEHHOM MeEXIYHApOIHOM IIpaBe, KacaloIleuncs
CTEIIEHH, B KOTOPOM Kakoe- MO0 TOCYIapCTBO MOXKET OCYIIECTBISITH DKCTEPPUTOPHAILHYIO
IOPUCIMKIINIO B OTHOIIIEHUM HEKOTOPBIX BHIOB HesiTedbHOCTH. [lo MHeHmio Komwmccuwm, st
Lejledl HACTOSIIHUX CTAaTEM TEPPUTOPHANbHAS IOPHUCIMKIIMS IIPENCTABISET COOOM IIPEBATHPYIOLIHANA
kputepuii.  CilemoBaTelbHO, KOINAa KaKOW- D100 BHUI IESTEIBHOCTH OCYILIECTBISETCS B IIpereaax
TEPPUTOPHUH TOCYIApCTBA, STO TOCYIAPCTBO JOJKHO BBINOJHSTH 00S3aTEIBCTBA IO IIPUHSITHIO
MIpeBeHTUBHBIX Mep. IlodToMy " TeppuTOpHs' IIOHMMAeTCs KaK HEOIPOBEPKHUMOE JI0Ka3aTeJIbCTBO
Hanmuus fopucaukuun.  ClaemoBaTellbHO, B Cllydyae KOJUIM3WH IOPUCIUKIIUM B OTHOIIEHHWH
KaKoro- 1n00 BUIA OESTEIbHOCTH, OXBATHIBAEMOIO HACTOSIIUMM CTAaThSIMHU, IIPEBAIHUPYET
IOPUCIOMKIINS, OCHOBBIBAIOIIASCS Ha IIPUHIUIE TeppuTopwalbHOCcTH. OmHako Kommccum u3BecTHO
0 CHTyalHsIX, KOIma Kakoe- JH0O TOCYZapCTBO B COOTBETCTBHU C MEXIYHAPOTHBIM IIPABOM
BBIHY>KJIEHO TEPeIaTh IOPHUCIMKINIO B MpeneiiaX CBOEH TEPPUTOPUU IAPYLOMY TOCYIapCTBY.

32/(... TpopmoKeHUE)

32/ B JykoBanu, B ObIBIIel YexociaoBakuu, ObUIO HameueHO K 1980 romy mycTuTth B
SKCINIyATAllMI0 JBa SIIEPHBIX DPEAKTOPa COBETCKOM KOHCTPYKIMH MOIIHOCTBIO 440 MBT KaXKmbIi.
Bam3ocTh ®TOro Mecra K aBCTPMICKOM TPaHMIE IIPHUBENA K TOMY, YTO MHUHHCTEDPCTBO
WHOCTPAHHBIX Jel ABCTpHM IOTPeOOBallo OT YeXOCIIOBAKMU IIPOBEIEHUS IIEPErOBOPOB II0 BOIIPOCY
00 o0OecrieueHNH O€30IIaCHOCTH ®THX OOBEKTOB.  IIpaBHTEILCTBO UeXOCIOBAKMHM COIIACHIIOCH C

stuM. QOsterreichische Zeitschrift fur Aussenpolitik , vol. 15, p. 1, TIIPUBOIUTCS
B G. Handl, "Conduct of abnormally dangerous activities in frontier areas:

The case of nuclear power plant siting", Ecology Law Quarterly , Berkeley Cal.

vol. 7, 1978, p. 1. B 1973 romy OeIabrHICKOE IPABATEILCTBO OOBIBUIO O CBOEM

HaMEpEeHUH IIOCTPOHUTHh HehTEOUHNCTUTEILHLIN 3aBon B Jlamarme y rpanunsel ¢ Hwummepaammamm.
IIpaBuTenscTBOo HumepaaHIoB BBICKA3aJI0 CBOIO 03a00YEHHOCTb, IIOCKOJBKY HAHHBIA IPOEKT
yrpoxKaad He TOJbKO OJM3IIeKallleMy HaIlMOHAILHOMY IIapKy HwumepiaHmoB, HO MU IPYIUM
COCECIHUM CTpaHaM. Br1o 3a4BJICHO, 4YTO B EBpOHC YK€ YCTaHOBMJICA IIPpHUHIWUII, COIJaCHO
KOTOpOMY OO Havalla KaKOH- JU00 IeSTEIbHOCTH, KOTOpas MOKET HAaHECTH YIIEPO COCETHIM
rocyJapcTBaM, OCYILECTBISIOIIEE DTY IAEATEIBHOCTh T'OCYJAapCTBO IOJIKHO IIPOBECTH C DTUMHU
rocyjgapcTBaMU IEPEroBOPhl IO JTAHHOMY BOIIPOCY. IIpaButensctBo HmpmepmanmoB, Kak
IIPEACTABISAETCS, CCbUIAJIOCHh HA CYLIECTBYIOIIAM WX IIPEAIIOJIAaracMbli DErMOHANBHBIM CTaHIAPT
IIOBECOCHUA. AnajiornynHas 03a004YeHHOCTL ObLIa BbICKAa3aHa IIapJaMEHTOM BCJILI‘I/II/I, KOTOpLIfI
o0paTuicsd K TIPABUTEILCTBY C IIPOCHOOM MOSCHATH, KAaKWM 00pa3oM OHO HAMEPEHO pEIIUTH
MAaHHYIO IIPOOIIEMY. IIpaBUTENBECTBO 3asgBHIIO, YTO OCYIIECTBICHHME ITAHHOTO IIPOEKTa OTIOXKEHO U
YTO BONPOC pPacCMaTPHBAETCS Ha IEPEroBopax ¢ NpaBUTEILCTBOM HumepliaHmoB. Benwruiickoe
IIPABUTECIBCTBO JaJIE€ 3aBECPHIIO IIapJaMEHT B TOM, YTO OHO yBazXa€T NPHUHIOUIIbI, 3aKpPEIJICHHBbIC
B COINIAIICHHUSX MEXNYy CTpaHaMH BGHI/IJI}OKCB., COTJIACHO KOTOPBIM CTOPOHBI IOJIZKHBI YBEIOOMIIATH
Ipyr Ipyra O TeX BHIAX CBOEU OESITEILHOCTH, KOTOPbIE MOTYT HMETh BpEIHbIC ITOCIEACTBUS IJIS
IPYyIuX rocymapcTs- uieHoB. Belgium Parliament, Questions et réponses bulletin, 19
July 1973.

33/ Cwm. cHocky 11 Bblire.

34/ Cwm. cHocky 15 BbIire.

- 242 -



Hanbonee moka3aTeIbHBIM IPUMEPOM TAaKOM CHUTYaIlUM SIBISETCS IIPaBO MUPHOTO IIPOXOHA
KaKoro- 1m00 MHOCTPAHHOTO CyIHA YEpe3 TEPPUTOPHAILHOE MOpPE WIM TEPPUTOPHUAILHBLIE BOJIBI.
B Takmx cuTyanumsx, e€clIM TaKOro poja JesSTelIbHOCTh, BeOyIlas K HaHECEeHUIO CYIIECTBEHHOIO
TPaHCTPAHUYHOIO yInep0a, IIPOMCTEKAET W3 WHOCTPAHHOIO CyIHA, HE TEPPUTOPHUAILHOE
roCymapcTBO, a TOCYZapCcTBO ara TOJKHO COOJIONATH ITOJOKEHUS HACTOSIIUX CTaTEH.

15) TIlousTue "TeppuTopumu" s IEJed HACTOSIIIIUX CTATeW SIBJIISIETCS Y3KUM, U TIODTOMY TaKKe
VICTIIOJIL3YIOTCSI TOHATHS " IOPUCOIUKONK" ¥ " KOHTPOIS' . Bripaxkenue " ropucaumkimsa” TrocymapcTBa
MIPU3BAHO OXBATBIBATH, IIOMHMO BHIOB IESITEIBHOCTH, OCYIIECTBISEMbBIX B IIpeleiiaX TEPPUTOPUN
KaKoro- 100 TOCYJapCTBa, BUILI IESITEILHOCTH, B OTHOIIEHMH KOTOPBLIX COTJIACHO
MEKIYHApPOIHOMY IIpaBy T'OCYIapCTBO IIPABOMOYHO OCYIIECTBISTh CBOI0 KOMIIETEHIIMIO W BIIACTD.
Komuccun wm3BECTHO O TOM, UYTO BONPOCHI, 3aTparuBalolIye ONpeleclieHrue IOPUCIWKIINU, SBISIOTCS
CIOXHBIMA K HHOTIA OOpasyloT CepAlleBHHY Kakoro- aub6o cmopa. JlaHHas cTaThsl, HECOMHEHHO,
He TIpeTeHAyeT Ha pas3pellleHHe BCeX BOIPOCOB, KAacAIOIIWXCS KOJIM3UK FOPHUCIMKIIHUI,

16) HHorma m3-3a MecTa OCYIIECTBIEHHUS IEATEIBHOCTH OTCYTCTBYET Kakasi- Iu0O
TEPPUTOPHAIIbHAS CBSI3b MEKAY IOCYIApCTBOM M TAKOW OEITEIbHOCTBIO, HAIPHUMEDP IEeSITEILHOCTBIO,
OCYIILIECTBJISIEMO B KOCMHYECKOM IIPOCTPAHCTBE HMIIM OTKPHITOM Mope. Hamboilee dacto
OPUBOIUMBIM IIPUMEPOM SIBIISIETCS IOPHUCIUKIIMS TOCygapcTBa ciara B OTHOIIEHUM CYJIHA.
2KeneBckue KOHBEHIMM MO MopckoMy mpaBy 1958 roma m Kousenmms Opranuzanyau
O60benuuennnix Hamumit mo mopckoMy mpaBy 1982 roma oXBaTBIBAIOT MHOTHE IOPUCHUKIIMOHHBIE
TIOJTHOMOYMS TOCyIapcTBa dJara.

17) esSTeabHOCTh TaK3Ke€ MOKET OCYIIECTBISTHCS B MECTaX, B KOTOPBIX 0O0jiee UYEM OIHO
rocyIapCcTBO IIPABOMOYHO B COOTBETCTBHH C MEXIYHAPOIHBIM IIPABOM OCYIIECTBISTH KOHKPETHBIE
BUIBI IOPDHCOMKIINN, KOTOPBLIE HE SIBISIIOTCS HECOBMECTHMBLIMM.  Hawmbojee oOmUMH 0OJIaCTSIMH,
B KOTODBIX HEWCTBYET (PYHKIIMOHAIILHAS CMeEIaHHAas IOPUCIUKIINS, SBISIOTCS CYIOXOACTBO M
MUPHBIA IIPOXOJ, YEpPE3 TEPPUTOPHAILHOE MOpPE, IIPUIEKAIIYI0 30HY M MCKIIIOYHUTEIBHBIE
SKOHOMHYECKHME 30HBI. B TakMX 0OCTOSATEIBCTBAX TOCYHAPCTBO, KOTOpPOE IIPAaBOMOYHO
OCYILIECTBJISATh IOPUCHUKIIAIO B OTHOIIEHHUM IESITEILHOCTH, OXBAaThIBAEMOM ITAaHHOW TEMOH,
HECOMHEHHO, [OJXHO COOIIOIATh ITOJMOXKEHUS HACTOSIINX CTATEH.

18) B cayvae coBmamamoIned IOPUCIUKIIUN 0oJlee YeM OJHOTO TOCYIapcTBa B OTHOIIEHWU BHIOB
IESATENbHOCTH, OXBATBHIBAEMBIX HACTOSINMMH CTAaThIMM, TOCYIapCTBAa HHIMBUAYAILHO M, KOIIAa BTO
HEOOXOIWMO, COBMECTHO BBLIIOIHSAIOT IIOJOXKEHUs HACTOSIIUX CTaTel.

19) Ienp moHsTHS " KOHTPONS" B MEXIYHApOIHOM TIpaBe 3aKJIIOYAeTCS B TOM, YTOOBI
TIPUCBOUTHh HEKOTODPBIE IIPABOBBIC TIOCIEICTBUS TOCYIApCTBY, HOPUCIUKIIAS KOTOPOTO B OTHOIIICHWU
OIlpeJleIeHHBIX BHUIOB AEITEIPHOCTH WM SIBICHUM HE IPU3HAETCS MEXIYHApOTHBIM IIPABOM;  DTO
IIOHSITHE OXBATBIBACT CHUTYAIlMHW, B KOTOPBHIX T'OCYIapCTBO OCYIIECTBISICT IOPUCIUKINIO je- hakTo,
Iaxke XOTsI OHO He oOamaeT IOPUCOUKIIMEN Je- Jope, HalIpuMep B Cllydae BMEIIATEIbCTBA,
OKKYITaIlUA ¥ HE3aKOHHOW aHHEKCHW, KOTOphIe He MIPU3HAIOTCS MEXKIYHAPOIHBIM IIPABOM.

B »TOM OTHOIIIEHMX MO3KHO COCJAThCSd Ha KOHCYJIbTATHBHOE 3akiIovueHHe MexmayHapogHoro Cyma
mo neay Legal Consequences for States of the Continued Presence of South

Africa in Namibia (South West Africa) notwithstanding Security Council

Resolution 276 (1970) 35 /. Tlo stomy pmeny Cym, upusHaB FOxHyro Adpuky Hecylen

35/ I.C.J. Reports, 1971, p. 14.
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OTBETCTBEHHOCTh 34 CO3JaHMEe U COXpaHeHWe cUTyalnuu, KoTopyio Cyn oOBSIBAI HE3aKOHHOM, H
ycraHoBuB, utTo IOxHast Adpuka HeceT 00S3aTEIbCTBO BBIBECTH CBOIO AIMHHUCTDALAIO U3
Hamubuu, TeM He MeHee, IIPHUCBOMI HEKOTOPBIE IIPABOBBIE IMOCIEIACTBUS KOHTPOJIIO,
ocyiiecTBasgeMomMy Ie- ¢pakTo IOxmomm Adpukonn Hanm Hamumoumen. Cyn 3asgBHUI:

"To ob6crosTensecTBO, 4TO IOXKHasg AdpHKa yKe He HMEET KaKOoro- Au00 IIPaBOBOrO THUTYIA
Ha ymnpaBieHHe TeppuUTOpuer, HE OCBODOXKIAET €€ OT O00S3aTelIbCTB M OTBETCTBEHHOCTH
COTJIACHO MEKAYHApOIHOMY IIpaBy IIepell IPYTUMHU TOCydapCTBaMU B CBSI3H C
OCYIIIECTBIICHUEM €I0 CBOWX IIOJTHOMOYMN B OTHOIIIEHWH HaHHOW Tepputopum. Dusudeckuit
KOHTDPOJb HAaJ TEPPUTOPHEN, a HE CYBEPEHHMTET HJIM 3aKOHHOCTHL OOJajaHMs - BOT OCHOBA
OTBETCTBEHHOCTU TOCYIapCTBa 3a JEWCTBWS, 3aTparWBaloinue apyrue rocymapctsa” 36 /.

20) TIloHsTue KOHTPOJS MOXKET TaKXKe WCIOJIb30BaThCS B CJIy4ae BMEIIATEIbCTBA, C TEM YTOOBI
IIPMCBOUTEL OIIPENelIeHHbIE 00s3aTEIbCTBA TOCYLAPCTBY, KOTOPOE OCYIIECTBISET KOHTPOIb B
IIPOTHUBOIOCTABIEHNE IOPUCAUKIMHK.  Ilom BMeEIIaTeIbCTBOM 31€eCh IOHUMAETCS KPAaTKOCPOUYHOE
ocyiiecTBIeHNe d(MOEKTUBHOTO KOHTPOIS TOCYIAPCTBOM HaM, SIBICHUSMHM HWIA BUIAMU
IEeSITEIbHOCTH, KOTOPBbIE HAXOISITCS IOM IOPUCIMKIIMEN IPYroro rocymapctsa. Ilo MHEHHIO
Komuccun, ecinm B TaKHX CAy4dasX IOPMCIMKIMOHHOE TIOCYIapCTBO IEMOHCTPHPYET, YTO OHO OBLIO
MENCTBUTEIHLHO OTCTPAHEHO OT OCYIIECTBIECHUS CBOEW IOPUCIUKIIMKM B OTHOIIEHWH BUIOB
IESITEIBHOCTY, OXBAaThIBAEMBIX HACTOSIIHUMM CTAThIMHM, TO KOHTPOIMPYIOIIEE TOCYZAPCTBO OyIEeT
CUMATATHCSI HECYIIIMM OTBETCTBEHHOCTHL 3a BBINIOJHEHME O00S3aTelbCTB, BO3JIaraeMbIX Ha HETO
TaHHBIMH CTAThSIMH.

21) Tperwii KpPUTEPUH COCTOMT B TOM, UYTO BUIbI IEeATEIbHOCTH, OXBAThIBAEMbIE HACTOSIIIUMU
CTaThsIMHU, JOJKHBI OBITh COINPSKEHBI C " PUCKOM HAHECEHHUS CYIIECTBEHHOI'O TPAaHCTPAHHMYHOTO
yiep6a”. DTOT TepMHUH oIpejuenseTcss B craTthe 2 ( CM. KOMMEHTAapHUHA K CTAThe 2). CroBa
" TpaHCIPaHUYHBIA yIIepO" MIpeIHa3HAYAIOTCS IJISI TOTO, YTOOBI MCKIIOYUTH BUIBI IESTEIBHOCTH,
KOTOPbIE HAHOCAT YINEPO TOJILKO HA TEPPUTOPHUM TOCYHAPCTBA, B IIpEleliaX KOTOPOU IaHHas
IEesSTeIbHOCTh OCYILIECTBJISIETCS, HE MIPUYHHSS IIPA BTOM KakKoro- I1ubo yiiepba JT000MYy IPyroMmy
rocymapcTsy. B oTHolleHHMM OOCYyXKIEHHs TepMHHA ' CYLIECTBEHHBIM CM. KOMMEHTapHUil K
craThe 2.

22) Yto kacaeTcs dJeMeHTa "puCKa', TO OH IO OIPEIEICHWIO CBS3aH C OyIYIINMU
BO3MOXKHOCTSIMM M IIOAPAa3yMEBAET TEM CaMbIM OIPENEIEHHBIA DIIEMEHT OIEHKH WIIM HOHUMAHUS
pucka. CaMm ¢akT TOro, 4UYTO Ta WIM HHAs IeATeIbHOCTh B KOHEUYHOM CYETe IPHUBOIHUT K
HaHECEHMWIO yiiep0a, He O3HAYaeT, 4YTO 5Ta IEITEIBbHOCTh ObLIa COIpSKEHAa C DHCKOM, €CIH BO
BpPEMST OCYIIECTBIECHUS DTOM NEsATEILHOCTH HHKAKOM XOPOIIO HMH(MOPMHUPOBAHHBIN HaOIIOZaTedh HE
ObLI WJIM HE MOT OBITH OCBEIOMIIEH O TakoM pucke. C Ipyrom CTOpOHBI, Ta WM WHAs
IEeATEIBHOCTh MOXKET OBITH COMIpsiKeHa C PUCKOM HAaHECEHMS CYIIeCTBEHHOIO TPaHCTPaHUYHOTO
yiiep6a, Jaxke €CId JIMIAa, OTBETCTBEHHBLIE 3a OCYIIECTBICHME STOM IESTEIbHOCTH, HEIOOIEHMIN
STOT PUCK HUIM He OBIIA OCBEIOMIEHBI O HeM. Takum 00pa3oM, IIOHSTHE PHCKA CIENYET
BOCIIDUHHUMATL OOBEKTHBHO, T.€. Kak 0003Havyalollee IMOHMMaHWE BO3MOXKHOIO yimepOa B
pe3yIbTaTe OCYIIECTBIEHMS TOM WIM WHOM OESITEIBHOCTH, KOTOpPOE OBIIO HIM IOJKHO OBIIO OBITH
y HamIexamuMm o0pa3zoM HHGOPMHPOBAHHOIO HAOIIOmATENs.

36/ Ibid ., para. 118.
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23) B »ToM KOHTEKCTe ClieflyeT MONYePKHYTh, UYTO TPUMEHEHWE W JIEWCTBUE HACTOSIIUX CTaTew
B IIEJIOM HOCHUT IIPOJIOJIKAIOIIMUCS XapakTep, T. €., €eCId He IPEeAyCMOTPEHO HHOe, BTU CTaThbU
OPpUMEHSIOTCS K BHIAM HOESITEeILHOCTH II0 Mepe HX OCYIIECTBISCHMS B TeX HIM WHBIX BPEMEHHBIX
pamkax. Tak, HampuMmep, BO3MOKHA CHUTyallys, KOIJa Kakas- JIM0O HeATEJIbHOCTh, KOTOpas Ha
ATame ee MPOSKTUPOBAHUWS He ObLTa COMpSIKEHAa C KaKWM- JTUOO0 PUCKOM (IO CMBICIY Da3bsICHEHUN
B OyHKTe 22)), MOXKET BBI3BaTh TAaKOW PHUCK B pEe3yJIbTAaTE HEKOTODPHIX SIBIEHUN WM H3MEHEHWHH.
Hampumep, aOCONIOTHO O€30IMaCHBIA pe3epByap MOKET CTaTh OIACHBIM BCIEICTBHE

3eMIIETPSICEHHMsI, W B STOM ClIy4yae TallbHEWIIAasl €ro SKCIUIyaTanusl OyIeT IIPEeICTaBISTh COOOM
IeSTeIIbHOCTh, CONIpPSI3KEeHHYI0O ¢ puckoM. MWMam, HampuMmep, B pe3ylbTaTe pa3BUTHUS HayYHBIX
3HAHUI MOXKET OBITh OOHApPYKEH KaKOM- IU00 HEIOCTATOK, IPUCYINUNA TOW WIA WHOMI
KOHCTPYKIIMM HWJIHW MaTepuajaaM, YTO COIPSKEHO C PHMCKOM IIOJOMKH HIIX pa3pylleHWs, U B DTOM
cllyyae HACTOSIIHUE CTaThbU TaKXKe MOIYT IIPUMEHSTBCS K COOTBETCTBYIOIIEH IEeSTEILHOCTH COTJIACHO
OPeIyCMOTPEHHBIM B HHMX YCIOBHUSIM.

24)  YeTBepThIll KPUTEPUH COCTOUT B TOM, UTO CYIIECTBEHHBIM TPAHCTPAHWYHBIN YIIEpO IOJKEH
OBITh HaHeCEH B cHiIy " GU3MUECKUX MOCIEICTBHM" TaKWX BUIOB IedTelNbHOCTH. Komwuccus
OpUILIa K BBIBOJAY O TOM, UYTO IS HPHUIAHUS DTOM TeMe cdepbl, IOmIaroIencs
PETYIMPOBAHUIO, W3 HEe IOJKEH OBITh HCKIIOYEH TPAaHCTPAHWYHBLIA YIIEpO, KOTOPBIA MOKET
OBITh HaHeCEH ITOJUTHUKON TOCYIAPCTB B IEHEXKHOM, COLMAILHO- DKOHOMHYECKON MM aHAIOTHYHBIX
obnacrax. Ilo mHenmro Komwuccum, Hamboiee 3¢p@GeKTUBHBIM CIOCOOOM OrpaHHUYEeHHsS ChepPhI
IIpUMEHEHUST HACTOSIIMX CTaTeW SIBJISIETCS TpPeOOBAaHME O TOM, UYTOOBI TaKWe BUILI HEATEIbHOCTU
UMEIIM TpaHCTpaHWYHbIE (GHU3WYECKHE ITOCIACICTBUS, KOTOpPhIe B CBOI OYepeab IIPUBOISAT K
HaHECEHMIO CYIIIECTBEHHOrO yIepoa.

25) Mexuy HmesTeIbHOCTBIO W €€ TPAHCTPAHWYHBIM BO3JEVCTBHEM JOJXKHA OBITh (hU3WyecKast
CBSI3b.  OTO IIOJpa3syMeBaeT CBs3b BEChbMa CIENM(HUUYECKOTO BHUOA - IIOCIENCTBUE, KOTOPOE
BBITEKAET WM MOXKET BBITEKATh M3 CAMOrO XapaKTepa TAHHOM IESITEIbHOCTH WIN CUTYaIlMH

(B OTBET Ha eCTECTBEHHOE IIPABO). DTO mompa3yMeBaeT, YTO BHUIBI IEITEIHHOCTH,
OXBAaThIBa€MBIE HACTOSIIMMHU CTAThSIMHU, HTOJIKHBI CaMU HMETh (H3MYECKOe KayecTBO, a HX
MOCENCTBUS TOJKHBI BBITEKATh M3 DTOTO KAavyecTBa, a He 3aTParuBaloOIero 9Ty IeSTeIbHOCTh
MMOIUTHYECKOTO peIIeHWs. TakuM o0pa3oM, CO3IaHUE 3aIlacoOB OPYKHUS HE HMEET CBOUM
IOCIENCTBEM TO, YTO HAKOILUIEHHOE OpYXKHMe OYyIeT HCIIOIL30BAHO B BOEHHBIX ILeisXx. MW Bce Ke
CO3MaHMEe TAaKOIO 3aIlaca MOXKET XapaKTepHU30BaThCs KaK MeSTEIBHOCTh, KOTOpas BCICICTBHUE
B3DBIBOOTIACHBIX WM 3a’KHTaTelIbHBIX CBOMCTB HAaKOIIEHHBIX MAaTEpHAJOB COIpSKeHa ¢ BHYTPEHHE
IIPUCYIIINM €l DHCKOM BO3HHKHOBEHHS KaTacTPOMHYECKOr0 HECYACTHOIO Ciydas.

26) [pyrue Buubl JIeSITeJIBbHOCTH, HAHOCSIIWE TPAaHCTPAaHWYHBIN ymiep6. Kpome Ttoro, 1o
MHEHHIO HEKOTODPBIX UJeHOB Pabodell TpyIIbl, B OIpEeNeIeHHOM OTHOIIEHHH IIPOEKTHI CTATEM
MOJIKHBI TPUMEHSITLCS K He 3alpelleHHBIM MeXXIYHAapOIHBIM IIPaBOM BHIAM IeSITEIbHOCTH,
KOTOpble (haKTHYECKH HAHOCIT CYIIECTBEHHBIA TPAaHCTPAHWYHBLINA yIIepO, HaxKe eclId Ha
COOTBETCTBYIOIIIEM STalle OHU He OBLIM COMIpPSIKEHBI C PUCKOM HaHECEHUS TaKoro yiiepba IIo
CMBICTY TIPMBEIEHHBIX BBIINIE pa3bicHeHWH. OTHIONb HE BCE IIPOEKTHI CTATEM CMOTYT
TIPUMEHSIThCSI K BUJIAM JesATEeNIbHOCTH, YKa3aHHBIM B cTaThe 1 D), omHako HekoTOphle W3 HUX B
COOTBETCTBYIOIIINX CIOy4YasX MOXKHO OymeT HMpUMeHsTh. Jlpyrue uimeHbl Paboueil rpymmbl
BBICKA3aJId COMHEHMs IO TOBOAY TOIO, MOJKEH M KaKOoW- JU00 M3 IPOEKTOB CTaTew
MIPUMEHSIThCSI K CHUTyalldsiM, OXBaThIBaeMbIM cTaThedt 1 D), XOTS Ipw BTOM OHM MPU3HAIH, YTO
Takyl0 BO3MOXKHOCTb HEIb3s 3aBE€IOMO MCKJIOYATh Ha HBIHEIIHeM »Tame paboTel Komuccuu.
COOTBETCTBEHHO, B TEKCTE IIPOEKTOB CTaThs 1 D) OblTa 3akiiouyeHa B KBajpaTHble CKOOKHA U
MOCIERYIOINE CChIIKM Ha BHUOBI IESITEIHLHOCTH, OXBATHIBAEMBIE YKAa3aHHBIM IIOOIYHKTOM, CIEYET
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paccMaTpuBaTh KaK IIPCIABAPUTCIIBHEBIC. IIpaBuTeNbCTBAM IIpEJJIaraeTCs, B YaCTHOCTH, BBICKA3aTh
CBOM 3aMCYaHHA IIO BOIIPOCY O TOM, KAaKHME BUIbI NECATCIBHOCTH, OXBATHIBAEMBIC B CTAThE 1 b),
JIOJKHBI _pacCMaTpPUBAThCS B TPOEKTAaX CTaTeW M B KaKOM IJaHe.

27) Kak um B ciiyuae BUIOB JIESITEILHOCTH, YKa3aHHBIX B TOMIYHKTe &), cdepa OXBaTa BUJIOB
NIESITENBHOCTH, YIIOMSHYTBIX B MOANYHKTE D), ompemenseTcss Ha OCHOBE CIENYIOIIUX KPUTEPHEB:

DTO BHUIBI JESITEIBHOCTU, He " 3aIIpellleHHbIE MEXIYHAPOTHBIM IIPABOM', OHU OCYILECTBIISIOTCS
" Ha TEPPUTOPHY HJIA B HMHBIX YCIOBUSX IO FOPUCIUKIIMEN WM KOHTPOJEM TOCymapcTBa’;

M CYIIIECTBEHHBIN TPAHCTPAHWYHBIA YyIIepd TOJKeH ObITh HaHeceH " pU3NMYECKMMM IOCIEICTBUSIMMT
DTUX BUJOB JIESATEITHLHOCTH.

Crathg 2

YruorpebiieHHE TEPMMHOB

s 1mennelt HACTOSIIMX CTaTew:

a) " PHCK HaHECEHMS CYIIECTBEHHOTO TDPAHCIPAHWYHOIO yImepOa" OXBaThIBAET
HHU3KYIO BEPOSTHOCTH HaHECEHUS KaTacTpOoHUYECKOIro yIiepda M BBICOKYIO BEPOSITHOCTD
HAaHECEHMsI WHOIO CYIIECTBEHHOIO YIIEepOa;

b) " TpaHcrpaHuYHBIA yIepO" o3HAYaeT yiiep0d, HAHECEHHBIM HA TEPPUTOPUM HUIU B
IpYTUX MecTaX, HaXOIAIIUXCS MOM IOPUCIMKIIMEN WIM KOHTPOJEM KaKOoTO- 100
rocymapcTBa, WHOTO, YEM TOCYJAPCTBO IIPOMCXOKIEHHUs, HE3aBHCHMO OT TOrO, HMEIOT JH
COOTBETCTBYIOIIME TOCYIapCTBa OOIIYIO0 TPAHUILY;

c) " TOCymapCcTBO IIPOMCXOXKJEHUS' O3Ha4aeT T'OCYyJapCTBO, Ha TEPPUTOPHU HJIHA B
WHBIX YCIOBUSX IIOJ IOPUCHUKIMENR WX KOHTPOJIEM KOTOPOTO OCYIIECTBIISIIOTCS BHIIBI
IesITEeIbHOCTH, VKa3aHHbIE B cTaThe 1.

d) " 3arparmBaemMoe TOCyIapcTBO" O3HaYaeT TOCYIapCTBO, HA TEPPUTOPHU KOTOPOTO
MMEET MECTO CYIIECTBEHHBLI TPAHCIPAHWYHBIA YINEPO MM KOTOPOE OOIamaeT IOPHUCIUKIIHEH
WM KOHTPOJEM B OTHOIIEHHH JIO0OrO APYroro MecTa, Ile HMEET MECTO TaKOH YIIepo.

KomMmMmenTapun

1) [TogmyHKT a) COOEp:KUT ONpefielieHWe IOHSITHUS " pHUCcKa HAHECEHUS CYIECTBEHHOTO
TPaHCTPAHWUYHOTO yIepOa”, OXBATHIBAIOIIETO HU3KYIO BEPOSTHOCTH HAHECEHHS KaTaCTPODUUIECKOTO
yiiep0a M BBICOKYIO BEPOSITHOCTh HAaHECEHMS HHOIO CYIIECTBEHHOTO yinep6a. Ilo MHeHHIO
Komuccun, BMEeCTO OIIpelNeleHHs OTIENbHO ITOHATHS " pHcKa', a 3aTeM ' yiiep6a"” Iieecoo0pas3Ho
OIIPENeIUTh BBIPAXKEHHME " PUCK HAHECEHHUs CYIIECTBEHHOTO TPAHCTPAaHWYHOIO yIiiepOa" ¢ y4eToMm
B3aMMOCBI3M MeXOy " puckoM” u "yiiep6boM”, a TaKXKe B3aUMOCBSI3M MEXIYy HHUMHU U
IpujaraTedIbHBIM " CYIIeCTBEHHBIN".

2) st 1ejie HACTOSIIIIUX CTaTel BbIpaXkeHHWe " PUCK HAaHECEHUS CYIIeCTBEHHOTO
TPaHCTPAHWUYHOTO yImepba" KacaeTcs COBOKYIHOIO 3ddeKTa BepOSTHOCTH KaKOW- JIM0O aBapuyd u
MAaCIITa0OB €€ BPEOHBIX IOCIENCTBHUI. IloPTOMy HMMEHHO COBOKYHHBIN »dhdekT " pucka" u
"ymiep6a” ycTaHAaBIMBAET STOT ITopor. B stom otHomennum Komuccus omumpanack Ha Komekc
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TOBEJICHUsI TIPU aBapUWHOM 3arpsi3HEHWM TPAHCTPAHWYHBIX BHYTPEHHUX BOjg 37/, TIPUHSATHIN
EBpomnerickoit »KoHOMHYeCKON Kommccuewr B 1990 romy. B coorBercTBuH ¢ myHKTOM f)
cratbu 1 Kopmekca moBemeHus " pHUCK 03HAYaeT COBOKYIHBIN 3hdeKT BEepOSTHOCTU
HEKENaTeJbHOr0 SIBJIEHMS K €ro Macirrados”. IlIo muenmio Komwmccuu, oImpenelneHue,
OCHOBBIBAIOIIleeCST Ha COBOKYIHOM ddderTe " pucka" u "yiiepba”, saBIsgeTcs 06ojee
1eIecoo0pasHbIM JJIsI HACTOSIIIMX CTATed, IIPAYEM STOT COBOKYHIHBEIA 5dhdEKT JIOJKEH JOCTHYD
TaKOrO VDPOBHS, KaKOM CUMTAEeTCs CYIIECTBEHHBIM. B KoMmccuu OONBIIMHCTBO €€ YJIEHOB
BBICKA3alli MHEHHE O TOM, UYTO OO0s3aTelhCTBA IO NPEHOTBpAIllEHMWIO, HallaraeMble Ha
roCyIapCcTBO, MOJKHBI OBITh HE TOIBKO OOOCHOBAHHBIMM, HO M B JOCTATOYHOM CTEIEHU
OrPaHUYEHHBIMH, C TEM 4YTOOBI HE YCTAaHABIMBATH TAaKMX OOS3aTEIHCTB B OTHOIIEHHM ITOYTH
I000ro BHOA NESTEIBbHOCTH, IIOCKOIBKY OOCYKIaeMble BHIBI IESTEIHLHOCTH HE 3ampelleHbI
MEXIYHAPONHBIM IpaBoM. Iledb COCTOMT B JOCTYMKEHHMM OallaHca MEXIYy WHTepecaMu
COOTBETCTBYIOIIIMX TOCYIapCTB.

3) Cogep:kaiiieecss B IPENBIOYIIEM IIYHKTE OIpPEAeIeHHE II03BONSET YCTAHOBUTH IIENBIA CIEKTD
B3aMMOCBSI3ell MexXny " puckoM" © "yinepOom”, BCe U3 KOTOPBIX JOCTUTHYT YPOBHS

" CYIIIeCTBEHHBIX . DTO ompeleleHUE YCTAHABIMBAET ABa IIpeleja, MeXKIY KOTOPBIMU HaXOISITCS
BUOBLI NIESTEILHOCTH, TPEAYCMOTPEHHEIE HACTOSIIUMHU CTAThIMH. OIHUM W3 IIPENEIOB SBISETCS
HHU3Kasi BEPOSITHOCTh HaHeCeHMs KaTacTpodbuyeckoro yimepdoa. Kak IpaBuiio, 3TO SBISETCS
XapaKTePHBIM IJISI CBEPXOITACHBIX BUIOB NESATEIBPHOCTH. JIpyrMM IIpelesioM SIBJISETCS BBICOKAS
BEPOSITHOCTh HAHECEHUsI WHOTO CYIIECTBEHHOTO yiiep6a. OTO BKIIOYAET BUJBI NESTEIBHOCTH,
KOTOPBIE COIIPSIKEHBI C BBICOKOM BEPOSITHOCTHIO HAHECEHUS yIep0a, KOTOPBIA XOTS M HE
SIBISIETCS KaTacTpodMUUeCKMM, HO BCe Ke cymiecTBeHeH. OIHAKO ®TO MCKIIIOYAET BHIBI
IeITETLHOCTH, COMNPSKEHHBIE C BEChbMa HHU3KOM BEPOSTHOCTBHIO HAHECEHUS CYIIECTBEHHOIO
TpaHcrpaHuyHoro yiiep6a. CiaoBo " oxBaTbIBaeT", cojmepsKallleecss B IIEPBOM CTPOKE, IIPU3BAHO
BBIIIEIUTh HaMeEPEHHE, COTIIACHO KOTOPOMY IAaHHOE OIIpeleeHre OOECIIeYMBAET CIIEKTP, B
mmpegeaax KOTOPOTO HAaXOISITCS BUOBLI OESITEIBHOCTH, IIPEAYCMOTPEHHBIE HACTOSIIUMHI CTAThIMH.

4) Uto KacaeTcs CMbICIa ciIoBa " cyliecTBeHHBIN', TO KoMwuccus oco3Haer, UYTO OH SIBISIETCS
HESICHBIM M UYTO €r0 IPHUIETCS OIPEIelsTh B KaXXJOM KOHKPETHOM CJIy4dae. ITO B OOJBIIEN
Mepe CBsI3aHO ¢ (haKTUYSCKHMHU COOOpaKEHHMSIMH, YeM C IIPaBOBBIM olpeneileHmeM. Cienyer
MOHMMATh, YTO CJIOBO " CYIIECTBEHHBLIN' O3HAYAET HEYTO OOJEINEE, YeM BbIpasKeHHUE

" mommaromnuiics OOHAPYKEHHUIO", HO He JOJKHO OBLITh HAa VPOBHE " CEPLE3HOrO" WIH

" 3HAYUTEIHLHOTO". IIprynMHEHHBINA YIIEPO MOJKEH OKAa3bIBaTh IEWCTBUTEIBHO BpETHOE
BO3IEHCTBHE HA, HAIpPUMeEDP, 3I0POBbE YEIOBEKA, IIPOMBIILIEHHOCTh, HMYIIECTBO, OKPYXKAIOIIYIO
Cpely WM CEIbCKOE XO3SHCTBO B IPYTMX TrOCygapcTBaX. Takoe BpeTHOE BO3IEHCTBUE ITOIKHO
IMOJIABATLCS OMIPENENIEHUI0 C IIOMOINBIO0 (DAKTUUYECKUX M OOBEKTHUBHBIX CTaHIAPTOB.

5) DKOJOTMYECKOe EIWMHCTBO IIJIaHETHI HE COOTBETCTBYET IIOJMTHUYECKHM TpPaHHIIAM.
OcCylecTBIsIsE 3aKOHHYIO IESTEIBHOCTh B IIPEJEeax CBOEH COOCTBEHHOM TEPPUTOPHH, TOCYyIapcTBa
OKa3bIBAIOT BO3JEUCTBHE NpPYyr Ha npyra. Takoe B3aMMHOE BO3JEWCTBUE, €CIU OHO He ITOCTHTaeT
YPOBHS " CYIIIECTBEHHOTO", CUMTaeTcs TepmuMBIM. C y4eTOM TOTO, YTO OO0S3aTeIbCTBA,
BO3JaraeMble Ha TOCYJapCTBa HACTOSIIIMMHU CTAThSIMHU, KAacalTCsI TeX BUIOB JIESITEILHOCTH,
KOTOpBIE HE 3allpelleHbl MEeXKIYHAPOIHBIM IIPaBOM, IIOPOT HETEPIHUMOCTH K YIIepOy HE MOIKET
OBITh YCTAHOBJEH HHUXe " CYIIeCTBEHHOTO".

37/ JIoxyment E/ECE/1225 - ECE/ENVWA/16.

- 247 -



6) IlonsiTwe " mopora” oTpaxkeHO B pellleHMH mo geay Trail Smelter, B KOTOPOM
WCIIONIb3YeTCsl BhIpaXKeHHWe " cepbe3Hble mocienctBus’ 38 /, a Takke B DPEIICHUU IO eIy
Lake Lanoux, B KOTOPOM WHCIIOJNB3YyeTCS IOHSATHE " cephe3HOTo" (gravement)

yiiep6a 39/. B psie KOHBEHIWIM TaKkKe WCITONB3YIOTCS BBIpaXKeHUs " CYIeCTBEHHBIN ',

" cephe3HBIM" WM " 3HAYNTENBHBIN' B KauyeCTBe ompejaelienusi sToro mopora 40/. Beipaxkenue
" CYIIIEeCTBEHHBIN" TaKKe WCIOJIB3YeTCS B JPYTWX IIPABOBBIX JITOKYMEHTaX M BO
BHYTPHUTOCYIaDCTBEHHOM 3aKOHOJATeNbcTBe 41/.

7) Hapsiny ¢ stum Komuccus cumTaeT, 4UYTO TMOHSTHE " CYIIECTBEHHBIM', XOTS U OIpemesseTcs
bakTUYECKMMU W OOBEKTHBHBIMU KDUTEPUSIMHU, TAaKKe CBSI3aHO C OIpPEIEIECHUEM CTOMMOCTH,

KOTOpasi 3aBUCHT OT OOCTOSITENIbCTB KaXXJOTO KOHKPETHOTO Jiella W Tepuoja, B TEYEeHWE KOTOPOro
MIPOU3BOIUTCS TaKoe ompeneneHre. HampuMmep, Kakas- IMOO KOHKpeTHas IIOTEPS B KaKoe- JTUOO

38/ Cwm. cHocky 10 BbIIre.
39/ CM. CcHocky 27 BBIIIeE.

40/ Cwm., wHanpumep, nOyHKT 2 cTath 4 KOHBEHIMW O DEryIMPOBAHWUU OCBOCHUS
MUHEpPAIBHBIX pPECYpcOB AHTAapKTHKHM, IpuHgaTon 2 wuioHsg 1988 roma, International Legal
Materials __, vol. 28, p. 868; nyHEkTel 1 m 2 cratem 2 KoHBeHIIMM 00 OIEHKE BO3IEHCTBUS
Ha OKPYKAIOIIYI0 Cpely B TPAHCIPDAHWYHOM KOHTeKcTe, mpuHsTOn 25 deppans 1991 roma
(E/ECE/1250), BocmpousBenennon B International Legal Materials , vol. 30,
p. 800; crateio 1 b) Kopmekca moBefeHus] MpU aBapUUHOM 3arpsi3HEHUM TPAaHCTPAHUYHBIX
BHYTPEHHMX BOJ, CM. CHOCKY 37 BBIIIE,

41/ Cwm., HampuMep, NOYHKTHI 1 W 2 TMOCTaHOBISIOMIEW dYacTh pesosroruu 2995 (XXVII)
I'enepamsuoin Accamonen ot 15 mekabps 1972 roma, Kacaroliencs COTPYIHHYECTBA MEXKIY
rocyIapcTBaMM B OOJIACTA OKpYyXKarolled cpembl, cHocka 12 Beimre; Recommendation of the
Council of the Organization for Economic Co-operation and Development on
Principles Concerning Transfrontier Pollution, 1974, Para. 6, OECD,

Non-Discrimination in Relations to Transfrontier Pollution: Leading OECD
Documents , p. 35, BocmpousBonuTcs Takxke B International Legal Materials ,

vol. 14, p. 246; XelIbCMHKCKHE TpaBUila KCIOJIb30BAaHUS BOJ, MEXIYHApPOIHBIX PEK,
cratesa 10, International Law Association, Report of the fifty-second
Conference , Helsinki, 1966 , p. 496; M CTaThi0 5 IIpOeKTa KOHBEHIIMH O IIPOMBIIIIEHHOM

M CEIbCKOXO3SCTBEHHOM HCIIOJNb30BAHUN MEXIYHAPOIHBIX PEK W 03€p, IIOArOTOBIEHHOIO
MeskaMepUKaHCKUM IOpUINYecKAM KoMureToM B 1965 romy, OAS, Rios y Lagos
Internationales , p. 132 (4th ed. 1971).

CM. Takxe MeMoOpaHIyM O HaMEPEHMSX B OTHOIIEHHM TPAaHCTPAHHUYHOTO 3arpsi3HEHMS
Bo3nyxa Mexny CoegmaennbsiMu IllTatamum Amepuku um Kanmagom ot 1980 roma, 32 U.S.T.,
p. 2541, T.LLA.S. No. 9856; u Cormamenue Mexay Mekcukonn n CoenMHEHHBIMHA
IIItataMu AMEPUKHA O COTPYSHHUYECTBE B PEIIEHUM DKOJOTMYECKUX IIPOOJIEM B IIPUTPAHUYHBIX
paronax or 1983 roma, cratesa 7, BocmpomssBommMmoe B International Legal Materials ,
vol. 22, p. 1025 (1983).

Coenunennble IlITaThl AMepHMKM TaKKe HCIIOIb30Balld BhIpaxkeHnwme "significant” B CBOEM
BHYTPHUIOCYIapPCTBEHHOM 3aKOHOJATEIBCTBE, KAaCAIOIIEMCS DKOJOIHYECKUX IIPOOIIEM.
Cm. American Law Institute, Restatement of the Law , Section 601, Reporter's
Note 3, pp. 111-112.
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KOHKDETHOE BpeMs MOKET M HE CUYHUTAThCS "' CYIIIECTBEHHOM', IIOCKOJBKY B JTaHHOE€ KOHKPETHOE
BpeMs Hay4YHOe IIO3HAHHE WM TOHWMAaHWE 4YelIOBEKOM, Kacalollleecss KaKOoro- JIMOO0 KOHKPETHOTO
pecypca, He JOCTUTIM TOTO YPOBHS, Ha KOTOPOM JaHHOMY KOHKPETHOMY pecypcy IpHIaBalloch
Obl Oonpiioe 3HaveHme. OIHAKO IIO IIPOIIECTBMM HEKOTOPOIO BPEMEHM B®Ta TOYKA 3PEHMS MOXKET
M3MEHUTRLCSI, U TOT K€ YIIepd MOXKET YK€ CUATATHCS " CYIIECTBEHHBIM'.

8) B momnynkTe b) " TpaHCrpaHWUHBIN yiiep6" omWpenenseTcs KaK O3HAYAIoIIWM yIepo,
HaHECEHHBI HAa TEPPUTOPMHU WM B IPYTHUX MeECTaX, HAXOIAIIUXCS IOJ IOPUCIVKIINEN WU
KOHTPOJEM KaKoro- Ju060 TrocygapcTBa, HHOIO, YEM TOCYZapCTBO IIPOMCXOXKIEHHUS, HE3aBHCHUMO OT
TOr0, HMMEIOT JM COOTBETCTBYIOIIME TIOCYZAPCTBA OOINYIO TPaHUIy. OTO OIpeIelIeHHEe BKJIIOYAET,
IIOMUMO THUIIMYHOTO CII€HApHUs IESITEIbHOCTH B IIpegelaX KaKoro- Iu00 TrocygapcTBa, HMEIOIIen
BpEIHBIE ITOCIENCTBUS IJs IPYroro rocymapcTBa, BHUOLI IEATEIBHOCTH, OCYIIECTBISEMbBIE IO
IOPUCIUKIINEN WJIM KOHTPOIIEeM T'OCydapcTBa, HAIpUMEDP B OTKPHITOM MOpe, KOTOpbIe BO3IEHCTBYIOT
Ha TEPPUTOPHUIO IPYroro rocymapcTBa, WM B MeECTaX IIOJ €ro IOPUCIMKINEN WM KOHTPOIIEM.
OHO BKJIOYAET, HANpUMEP, BpEIHOE BO3IEHCTBHE Ha Cyla WM ILIATGOPMBI IPYTUX TOCYIapCcTB B
OTKpBITOM Mope. OHO TaksKe OYHET BKIIOYATh BUIBI IESITEIHHOCTH, OCYIIECTBISEMbIE Ha
TEePPUTOPUM TOCYIApCTBA W HMEIOIINE BpeIHbIe IIOCIENCTBUS IJsI, HAIpuMep, CYIOB WU
mraTdhopM IpPyroro ToCcymapcTBa B OTKPEITOM Mope. Komwuccusi He MOKET IIPEIBHUIETL BCE
BO3MOKHBIE Oymyimue (GOpMBI " TpaHCTPAaHHYHOTO yIimepoOa'. OpgHako OHa XOoTeja OblI ITOSICHHUT,
YTO €€ HaMepEeHWE 3aKJII0YaeTcs B TOM, 4YTOOBI OHAa MOTIJA IIPOBECTH YETKOE pasjiddhe MEKIY
roCyIapcTBOM, KOTOPOMY IIDUIIHMCBIBAETCS MesITeJIbHOCTh, OXBaTbIBaeMasl HACTOSIIIUMM CTaThsIMU, U
rOCyJapCTBOM, KOTOpPO€ HWCHIBLITHIBAET BPETHOE BO3IEHCTBHE.  PasmeleHue 31ech IPOXOTUT IO
TepPUTOPUATBLHBIM TpaHUIIAM, IOPUCAUKIIMOHHBIM TpaHUIIAM U TPaHUIIAM OCYIIEeCTBICHUS
KOHTPOJIS.

9) BkiroUyeHHBIT B HOANYHKT C) TEPMHUH " TOCYJapCTBO IPOMCXOXIEHUS' O3HadyaeT
rocyiapcTBO, Ha TEPPUTOPHUH MM B HHBLIX YCIOBHUSX HOM, IOPUCIUKIIMEN WJIH KOHTPOJIEM KOTOPOIO
OCYIIECTBIISIOTCS. BHABI HESITEJIBbHOCTH, YKa3aHHbIE B cTaThe 1 ( CM. KOMMEHTapui K cTaThe 1,
yHKTHI 4-20).

10) CormacHO OmpeNelieHUI0, BKIIOYEHHOMY B ToAnyHKT d), TepMuH " 3aTparmBaeMoe
rocymapcTBo” O3HAYaeT IOCyJapCTBO, Ha TEPPUTOPHM WIIM B IPYIHX MeECTax II0J IOPUCTUKIIMEN
WA KOHTDPOJIEM KOTOPOr0 MMEET MECTO CYIIECTBEHHBIM TpPAaHCTPAHWUYHBIN yIiepo. B cBa3m ¢
KaK¥MM- JJU00 KOHKPETHBIM BHIOM JIESTEIBHOCTH MOKET CYIIECTBOBATHL OOJIEE YEM OIHO
3aTparuBaeMoe TIOCyIapCTBO.

Cratpa 3

CBoOona mEeWCTBUU U €€ Ipemeibl

CBo0Oma TOCYIApCTB OCYIIIECTBIATh MM pa3pelliaTh pa3IWJyHble BUILI JEITEIBHOCTA Ha
CBOEH TEPPUTOPHUM WIKM B HWHBIX YCIOBHUSX IIOJ, WX IOPHCOMKIIMER WM KOHTPOJIEM HE
saBasgeTcsa OesrpannyHor. OHa 0OO0YCIOBIMBAETCS OOIIMM 0053aTEIbCTBOM B OTHOIIEHUH
IIPEIOTBPAIEHUST WM CBEIEHMS K MUHMMYMY DHCKA HaHECEHHUS CYIIECTBEHHOIO
TPAHCTPAHUYHOIO yImepOa, a TakxKe JIOOBIMA KOHKDETHBIMU OO0S3aTeILCTBAMH B DTOM
OTHOIIIEHUH IIepel, IPYIUMH TOCYZAPCTBAMHU.

KomMmeHnTapun
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1) IlaHHast cTaThs W3JIaraeT IMPUHIIUII, KOTOPBIM SBISETCS OCHOBOM MJIsI BCeM TeMbl. B ero
ocaoBe JjexuT Ilpumumun 21 Jexnapanuu Koudepennun Opranumsanuu OObenuHeHHBIX Haruit 1o
mpobiieMaM OKpyKarolen 4venoBeka cpenwl 42/ u Ilpunrnun 2 Pwuo- me- 2Kauenpckoi
IeKJIapalliyd IO OKPYKAamIlel cpeie W pas3BuThio 43/. O6a IpUHIUIIA ITOATBEPXKIAIOT
CyBEpDEHHOE IIPaBO TOCYIZAPCTB pa3padaThIBATh CBOM COOCTBEHHBIE PECYPCHI B COOTBETCTBHUM C
Ycrasom Oprammsanun OObequHEHHBIX Hanwid W IpUHOWIIAMA MEXIYHAapOIHOIO IIpaBa.

2) IIpunasarass dopmynupoBka o06001aer IIpuHmum 21, IIOCKONBKY CTaThsd 3 HE OrPAHUYMBAETCS
IesTeIbHOCTBIO, HAIPaBIECHHOM Ha pa3pabOTKy DECYPCOB, a OXBaThIBAE€T BCE BUIBI IESITEIBHOCTH,
MIPOBOJMMBIE HAa TEPPUTOPHH HIHW B WHBIX YCIOBUSX IIOJ FOPUCIUKIIMEN WM KOHTPOJIEM
rocymapctBa. C HOpyroml CTOPOHBI, OrpPaHWYEHHs, KacCalOIIHecs CBOOOIBI T'OCYIapCcTBa
OCYILIECTBJISATh WJIM paspelnaTh TakKue BUILI IESTEILHOCTH, YKa3aHbl 0oJlee KOHKPETHO, YEM B
IIpuanune 21, TOCKONBKY TaKWE OrPaHMYEHHUS OIPEIEISIOTCS OOIIMM 00S3aTeIhCTBOM TI'OCYIapCTB
MPegOTBpAIIAT, WM CBOOUTH K MHUHHMYMY PHCK HAaHECEHUS CYIIECTBEHHOTO TPaHCTPAaHUYHOIO
yiiepba, a TakKXKe KOHKPETHBIMH 00s3aTeJIbCTBAMU T'OCYyJapCTBa B STOM OTHOIIECHWH IepeN
IPYTUMH TOCYITApCTBAMMU.

42/ Tlpwnanun 21 eknapanuu KoHdepennmu Opranumsanmu OObeIWMHEHHBIX Hanuit 1mo
mpo0jaeMaM OKPY>KalOIIed YeOBEKa CpPElbl TIacCHT CIEHYIOIIEE;

"B coorBercTBUM ¢ YcraBoM Opranmsanuy OObemuHEeHHBIX Hamuil W OpUHIAIAMA
MEXXIYHApOTHOIO IIpaBa TOCYJapCTBa MMEIOT CYBEpPEHHOE IIPaBO pa3pabaThIBATh CBOU
COOCTBEHHBIE PECYPCHI COTJIACHO CBOEH IIOJIMTHKE B OOJIACTH OKPYXKAIOIIEN CpeNbl M HECYT
OTBETCTBEHHOCTh 3a OOECIIEYeHHE TOTO, YTOOBI IESITEILHOCTH B PaMKaX HX FOPHMCIMKIIAK
WM KOHTDPOIISI He HaHOCHJIA YIIepOa OKpPYXKalOIIeW cpelle IPYTHX TOCYIapCTB WIH pPardOHOB
3a TIpemejaMy JEWCTBHS HAIIMOHAILHOM FOPHUCIMKIINI.

CM. cHOCKy 11 BrImIe.

43/ Tlpunnun 2 Puo- me- 2KaHerpcko#t [lekiapanuu O OKpPYXKAIOIIEHW cpelile W Pa3BUTHIO
TIaCUT CIEYIOIIEE:

"B coorBercTBUM ¢ YcraBoM Opranmsanuu OObeguHEHHBIX Hamuil W OpUHIAIAMA
MeXXIYHApOTHOIO IIpaBa TOCYJapCTBa MMEIOT CYBEPEHHOE IIPaBO pa3padaThIBATh CBOU
COOCTBEHHBIE PECYPCHI COTJIACHO CBOEH IIOJIMTHKE B OOJACTH OKPYXKAIOIIEH Cpelbl M
PasBUTHS M HECYT OTBETCTBEHHOCTL 3a OOECIEYEHHME TOrO, 4YTOOBI IESTENIBHOCTh B paMKax
UX IOPUCTUKIINK WM KOHTPOJS HE HAaHOCWIIA yIIepOa OKpPYKAaIoIIeHd cpele IPYTux
TOCyJapCTB WIIM DAMOHOB 3a MpeiellaMH IeNCTBUS HAIMOHAJIBHON IOPUCTUKIINH .

CM. cHOCKy 15 BrImre.

DTOT IPHUHIMII OBII TaKXKe M3I0oXKeH B cratbe 193 Komsennum Opranmsamun
O0benuHeHHbIX Hanwii mo MOpPCKOMY IIpaBy. DTa CTaThsl INIACHT CIENYIOIIEE!

"TocymapcTBa HMMEIOT CYBEPEHHOE IIPaBO pa3pabaThIBaTh CBOM IIPHUPOIHBIE PECYPCHI B
COOTBETCTBUHM CO CBOEH ITOJUTHUKOM B OOJNACTH OKPYKAIOIIEeH Cpedbl U B COOTBETCTBUHU C HX

00SI3aHHOCTBIO 3alllMIATh M COXPaHSTh MOPCKYIO Cpeny'.

CM. cHocky 20 BbIIIIE.
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3) Bupnbl nesTeIbHOCTH, K KOTOPHIM IIpUMEHSETCS TaHHAS CTaThs, OIPENEeIsSIOTCS B cTaTbe 1.
B maHHOM cTaThe TOBOPHUTCS O PUCKE HAHECEHWs TPAaHCTPAHWYHOTO yIepba, B TO BpeMs KaK B
IBYX Hpyrux mpuHinuiax - IIpuwanume 21 CTOKroabMCKOM nekjaapanuu u IlpuHiwmie 2

Puo- me- 2KaHepCKOW IeKJIapalyy - TOBOPUTCS O HAHECEHUM CYIIECTBEHHOIO TPAHCTPAHUIHOTO
Bpema. OmHaKO C TOYKM 3pEHUSA MPAKTUKU TPEIOTBPAINlCHUE WJIN CBEIeHHE K MUHUMYyMY DHCKa
HaHECEHMs yIuepOa SBISETCS IEPBLIM IIIarOM B IIPENOTBPAIlEHMM CAMOTO yIepoa.

4) B »ToM cMbIcIe TPWHIMII, W3JOXEHHBIM B TaHHOW CTaThe, WIET Oaibllle B Jeje 3alllUTEHI
IIpaB W WMHTEPECOB 3aTPAarMBaeMbIX T'OCYHAPCTB M KOHKPETHO IIPHUMEHSETCS K OMNACHBIM BHUIAM
IeITETLHOCTH, T. €. K BHIAM JEITEIbHOCTH, KOTODBIE COMNPSIKEHBI C PUCKOM HaHECEHUS
TPaHCTPAHUYHOTO YyIepoa.

5) Oo6i11ee 00s3aTeILCTBO O IIPEHOTBPAIEHAN TPAHCTPAHMYHOTO yIilepOa IPOYHO 3aKPEIUIOCh B
MEeXJIyHapogHOM TipaBe 44/, OmHaKO cTaThs 3 TpHU3HAET O0OIIee 00s3aTENLCTBO TOCYIApCTBA
MIPOUCXOKJECHUSI TMPEIOTBPATUTh WM CBECTM K MHUHUMYMY DHUCK HaHECEHUs TPaHCTPAHUYHOTO
yiiep6a, YTO O3HAYaeT, YTO TIOCYyIapCTBO HOJIKHO OOECIEYUTh, YTOOBLI OIEPaTOD,
OCYIIECTBISIONINI HeITEIbHOCTD, OMIPEHeIsIeMYI0 CTaThbIMM 1 ¥ 2, TIpUHSI BCe MOJKHBIE MEpPHI
IIPETOCTOPOKHOCTH, C TEM YTOOBI TPAHCIPAHWYHBIA YIIepO He OBLI HAHECEH, WM, €CIA B5TO
HEBO3MOXKHO H3- 32 XapakTepa HeSITEIbHOCTH, TO TOTJa I'OCYJapCTBO IIPOUCXOXKIEHMS ITOIIKHO
NIPEIIIPUHSATL, BCE HEOOXOOMMEBIE IIIard, C TEM YTOOBLI BBIHYIUTHL OIEpaTOpa IIPHHSATL TaKHE
HEOOXOIMMBIE MephI, KOTOPBLIE MOTYT CBECTH DPHCK K MHHHMYMY.

6) Craths 10 IlpaBOBBIX IIPUHIIMIIOB, KAaCAIOIIUXCS 3alllUThI OKPY3KAIOIIEeH Cpembl U
YCTOMYMBOIO Pa3BHUTHsI, KOTOpas ObLIa COCTaBlieHa I'pYIIION BSKCIEPTOB IIO0 IpaBy B 00JIaCTH
OKpyXKalomien cpeabl BceMUpPHOM KOMUCCHM MO OKpYKaIoIlleW cpefe W Pa3BUTHUIO, COTIIACYeTCS C
comepkaHueM Tpenpinymiero myakta. Cratesgs 10 mpegycmaTpuBaeT, dTO:

"TocymapcTBa ITOJKHBI, COOIIOmAasl TPWHIIANLI, 3aKpeIlieHHble B CcTaThax 11 m 12,
OpEeJoTBpAIllaTh MM IIPECEKATh BCSIKOE TPAHCTPAHMYHOE DKOJIOTUYECKOE BMEINATEIBCTBO HIIH
CYILLIECTBEHHBIA DPMCK T4KOIO BMEIIATENLCTBA, HAHOCSIIIETO CEPBE3HBIN yIEepO, T.e. yIuepo,
KOTODBIN HE SIBJISIETCS HE3HAYMTEIBHBIM WM HECYIeCTBeHHBbIM" 45 /.

7) B xoMMeHTapum K B®TOH CTaThe IIPEAYCMAaTPUBAETCS, YTO:

"C yyeToM psja paccMaTPpHBAEMBIX HHUXXE KBaIM(pUKAIIMOHHBLIX OIIpencieHnii B cTaThe 10
3aKpEIISIeTCS] YCTAHOBJIECHHBIM OCHOBHOM IIPWHIIAN, PETYIUPYIOIIUNA TpaHCTPAHUYIHOE
DKOJIOTHYECKOE BMENIATEILCTBO, KOTOPOE MOXKET CO37IaTh HJIM CO3JaeT CEPhe3HBIN PHUCK
NPUYHMHEHHS CYIIECTBEHHOTO yIepO6a B MecTe, TMOAMANAIONIEM IIOf HAI[MOHAIBHYIO

44/ D10 o00IIee 00s3aTENHCTBO TOCYIAPCTB HAXOMUT IOATBEP3KICHUE B MEXKIYHAPOTHOU
npaktuke. CM. Beome OOImMM KOMMEHTApHUA W KOMMEHTapuil K cTaTbe 1.

45/ Environmental Protection and Sustainable Development, Legal
Principles and Recommendations , TpHUHATHEI I'pyHIION BKCIEPTOB IO IpPaBy B 00JIACTH
OKpYKAIoIIen cpenbl BceMupHOM KOMHUCCHMHU IO OKpy:Kalolei cpege u pasputuio (London,
Dordrecht and Boston, Graham and Trotham, Nijhoff), 1986, p. 75. ITomuepKHYTO
HaMWU.
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IOPUCIMKIIMIO TPYroro rocyjaapcTBa, MWIM 3Ke B MecTe, HaXOmdIleMcsl 3a IIpefellaMu
HallMOHAJThHOW ropucaukuuu” 46 /.

8) KomMMeHTapuii K ®TOM CTaThe Jallee IPEAyCMATPUBAET, YTO DTOT IIPHHIUII IIPEICTABISET
CcO00M MMILIMIIUTHOE CIEACTBHE OOS3aHHOCTA HE HAHOCHTh TPAHCTPAHUYHBIN YIIepoO:

" CiaemyeT OTMETHTH, 4YTO CHOPMYIMPOBAHHBIA BBIIIE IPWHIMI HE IIPOCTO TIIACHT, YTO
rocygapcTBa OO0S3aHBI MHPENOTBpAIlaTh WM MpeceKaTh TPAHCTPAHWYHOE BDKOJOTHYECKOE
BMEIIIATEILCTBO, KOTOpOe (haKTUUECKHU SIBISETCS TMPUYUHOMN CYIIECTBEHHOTO yinepba, HO U
IIpeIyCMATPHUBAET TaKKe, YTO OHM OOS3aHbI IIPEJOTBPAIATh WM IIPECEKATh HESATEILHOCTD,
KOTOpasi CO3IaeT CEePhEe3HBIM PHCK HAaHECEHMS TaKOIro yiuepda 3a IpemelaMM HAaIlMOHAJIbHBIX
rpagun. Bo BTOpoM 3asiBIeHHUM (haKTUYECKU BDKCIIHIIATHO YKAa3BIBAETCS TO, YTO V3Ke
AMILUTUIIATHO 3aJI0KEHO B OO0SI3aHHOCTH IPEJOTBPAIAaTh TPAHCTPAHWYHOE DKOJOTUYECKOE
BMEIIIATEIbCTBO, (PAKTHYECKH SIBISIOIEeCs] MPUYMHON CYIIECTBEHHOrO yIiep6a, dYTo
HCKJTIIOYAeT Kakoe- MO0 HEIOTOHWMaHWe B ®TOM Bompoce” 47 /.

9) YTouHeHHE TOro, YTO OBLIO HMIIIMIIMTHO 3aJI0K€HO B YIIOMSHYTOM BBIIIIE OOIIEM
00s13aTeNbCTBE II0 IIPENOTBPAIEHMIO, YK€ IIPENCTABISeT COOOHM BaXHBIM Iar BIEPEN B 00JIACTH
IIpaBa B OTHOIIEHWH TPAHCTPAHMYHOIO yIIep0da, IIOCKOJBKY B®TO IOIBOIUT YETKYI0O OCHOBY IIOH BCE
Ipyrue 00s13aTellbCTBA II0 IIPEJOTBPAINEHUIO, B YACTHOCTH B TOM YTO KAaCaeTCs YBEIOMIIEHUS,
oOMeHa wWHQOpMAIed W KOHCYIbTAI[MM, KOTOpbIe KOPEHSATCS B IIpaBe IIPEINOJOKHUTEIHHO
3aTparuBa€MoOro TOCYZApCTBa - YTO COOTBETCTBYET TaKOMYy OOIIEMY OOSI3aTEIIbCTBY IIO
MPEIOTBPAIIEHUIO - YYacTBOBAaThb B OOIIEM IIPOILECCE IMPEIOTBPAIICHIS.

10) CraTbsl COCTOMT W3 JABYX 4YacTew. B 1mepBoil yacTH 3aKpeInisieTcss cBOOOmA IeHCTBUM
roCyJapcTB, a BO BTOPOHM YaCTH PacCMaTPUBAIOTCS IIPENENbI ®TOM CBOOOIBI. B mepBod 4YacTu
IIpeayCMaTPUBAETCs, YTO CBOOOIA TOCYIZAPCTB OCYIIECTBISATH WM pa3pellaTh HesTeIbHOCTh Ha
CBOEHW TEppUTOPUU HIHM K€ B paMKaxX CBOEH IOPUCIWUKIIMHA HJIX CBOETO0 KOHTPOJS HE SBISETCS
OesrpaHuyHOr.  JpyrMMu cjIOBaMH, BTO O3HAYaeT, 4YTO CBOOOJA TOCYHAPCTB B TaKHUX BOIpPOCAX
orpanmyena. Opmako Komwmccums cuymraer, dYTO OBLIO OBI 0Ojiee IIEIECOOOPA3HO M3IOKUTH
MaHHBIA TPUHIMWII ITO3UTHUBHBIM 00pa3oM, IIPEAIONaralolinM, YTO TOCYIapCTBO HMMEEeT CBOOOMY
IEWCTBUAM, a HE HEraTUBHBIM 00pa3oM, IIPH KOTOPOM BHMMAaHHE OOpAaIajoch ObI Ha IIPEHENBI
TakKoOM CBOOOIBI.

11) Bo BTOpOW YacTH JaHHOW CTAaThU TEPEUYUCISIOTCS JIBa OTPAHUYEHUS B OTHOIIEHWUW TaKOW
CcBOOOIBI TOCYyIapcTB.  Bo- mepBBIX, Takas CBOOOJA OOYCIIOBIMBAETCS OOIIMM O0OO0S3aTEILCTBOM B
OTHOIIIEHHUX IIPETOTBPAIllEHUs] MIJIM CBeIeHUS K MHUHHUMYMY DHCKa HaHECEHMS CYIIECTBEHHOTO
TPaHCTPAHWUYHOTO yimepba. Bo- BTOpBIX, Takas cBOOOIAa OOYCIOBIMBAETCS IIOOBIMEA KOHKPETHBIMU

46/ lbid ., p. 75. ITom4epKHYTO HAMHU.

47/ lbid ., p. 78. OnHako, " XOTd IeSTeNbHOCTBH, IIOPOXKIAIOIIAS CEPhE3HBIA PHCK
HaHEeCEHHUs CYIIECTBEHHOrO yIepOa, IOJNKHA B INPUHIMIE IOMIEXATh IPEIOTBPAINEHUIO WU
NIPECEYEHHUIO, MOXKET BIIOJHE IIPOM3OMTH, YTO B ClIyyae HEKOTOPBLIX OINACHBIX BHUIOB IEATEILHOCTH
BOIIPOC 00 MX IIPOTUBOIIPABHOCTH OYIET CHAT BBUIY IPUHSATHS BCEBO3MOXKHBIX MEP
MPENOCTOPOKHOCTH, IPENSTCTBYIOIINX pEalIM3allid TaKOrO0 PHMCKA, M CIEIYET CUMTATh, UTO
IIPEUMYVIIIECTBA TAKOM JIESTeJbHOCTH 3HAYMTENHLHO IEPEBEIMBAIOT IPEUMYVIIECTBA, CBSI3aHHBIE C
yCTpaHEHMEM pUCKa, TPEOYIOIIUM IIpEKpaIleHnsl caMol mesTtenbHoctr” (p. 79).
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00s13aTeIbCTBAMU TOCYJApCTBa B ®TOM OTHOIIEHWM IIepel OpyruMu rocymapctBamu. CioBa "B
DTOM OTHOIIEHHH" KacaloTcs MPeJOTBpAIleHUS WM CBEIeHHWS K MHUHHMYMY pHCKa HaHECEHUS
CYIIIECTBEHHOTO TPAaHCI'PAHUYHOIO YIepoa.

12) TIlepBoe orpaHWvYeHHE CBOOOJIBI TOCYIAPCTB OCYIIECTBISTh WM pa3peliaTh IesSTeIbHOCTH,
VKa3aHHYIO B cTaThe 1, oOIpemensieTcss OOIIMM OO0S3aTElIbCTBOM TOCYJAPCTB IIPENOTBPAIATh WIIH
CBOIUTH K MHUHHMMYMY DHCK HaHECEHMS CYIIECTBEHHOTO TpaHCIpaHUYHOIro yimepda. OOmiee
00513aTEILCTBO, M3J0KEHHOE B paMKax STOM CTAaTbH, CIEAyeT IOHMMATh KaK YCTaHABIMBAIOIIEE
00513aTEILCTBO B OTHOIIIEHUM IIOBeIeHHs. JlaHHAas CTaThsl HE TPeOyeT, YTOOBI IOCYIapCTBO
IIPETOCTABIISIIIO TapaHTUXM OTCYTCTBMS KaKOIo- IM0O0 TPAaHCIPAHWYHOIO yInep0a, OIHAKO OHO
IOJKHO IIPMHUMATh BCE MEpBI, TpeOyeMble NJs IMPEeIOTBPAIIECHMS TaKOIro yImepOa WM CBeIeHUS
ero K MUHHMYMY. Takoe HOHMMAaHWE HAaXOOUTCS TaKKe B COOTBETCTBUHM C KOHKDPETHBIMU
00s13aTeIbCTBAMU, W3I0XKEHHBIMIA B DA3lIMYHBIX CTATBIX, IIOCBSIIEHHBIX BOIIPOCAM
MIPeTOTBPAIIEHUS.

13) 3HaveHWe W OXBAT OO0S3aTENbCTBA B OTHOIIEHWU IPOSIBIEHUS MTOJKHOM OCMOTPUTENBHOCTH
DPa3BSICHSIOTCS B MyHKTax 4-13 KoMMeHTapus K cTaThe 4.

Cratea 4

IIpemoTBpallieHue

T'ocymapcTBa IpMHMMAIOT BCe HaIJIeXKallle Mephl IJIS IPETOTBPAIeHUsS WIA CBEIeHUS
K MHHHMYMY DPHCKa CYIIECTBEHHOTO TPAaHCIPDAHWYHOIO yImepOa, a B cllyyae HaHECEHMS
TaKOIro yiepda - I CBeIeHHs K MUHHUMYMY €ro IOCIEICTBHM.

KomMmeHTapun

1) HanHass cTaThsl BMECTe CO CTaTbhell 6 CHYKUT IPUHIIUIIMAIBHON OCHOBOM JJISI BCeX CTaTew,
KacaloIluXCcs BOIIPOCOB IIPEIOTBPAIleHWS. B 9TUX CTaThAX YCTAHABIMBAIOTCS 0OJiee KOHKDPETHBIE
00s13aTeIbCTBA TOCYJApCTB B OTHOIIEHHH IIPENOTBPAIIEHUsS WIM CBEIEHUS K MHHUMYMY
CYIIIECTBEHHOTO TPAHCTPAHWYHOTO yIepba WiIH, B clIydae €ro HAaHECEHWS, CBEIeHHS K MHUHUMYMY
ero TOCHENCTBHUM. DTa CTaThsd IO CBOEMY XapaKTepy SBJISEeTCS NPUHIHUINAILHON YCTaHOBKOM.

B Hel mpemycMaTpuBaeTcs, 4YTO TOCYIapcTBa MOJXKHBI HNPUHUMATh BCE COOTBETCTBYIOIIWE MeEPHI
IJIsI TIPEeTOTBPAIECHHUS WIM CBEIEHMS K MUHHUMYMY DHCKa CYIIECTBEHHOIO TPAaHCTPAHHUYHOTO yIepOa
WA, €CAU TaKOW YIepOd HMeeT MECTO, CBEIEeHHMS K MUHHMYMy ero mocieactBuii.  ClloBo
"Mepel" TIOgpasyMeBaeT BCe KOHKpPETHBIE NEWCTBUS M IIIarW, YyKa3aHHbIE B CTATbSIX, KacaloOIUXCS
BOIIPOCOB TPEIOTBPAIEHUST U CBEIEHHS K MUHMMYMY TPaHCTPAHUYHOIO yIIepOa.

2) Kax oO0mmy NIpWHOMI, O00S3aTelNbCTBO B CTaThe 4 B OTHOIIEHWM IIPENOTBPAILEHUS WA
CBEIEeHUsS K MUHHMYMY DHCKa KacaeTcs JHIIb TaKOM MIesTeIbHOCTH, KOTOpas CBsI3aHAa C DHCKOM
IIPUYMHEHMS] CYIIECTBEHHOTO TPAHCIPAHWYHOIO yIIepOa, KaK STH TEPMMHBI OIIPEIEICHBI B

craThe 2. B 00IIeM B KOHTEKCTe IIPEIOTBPAIECHUS I'OCYJapCTBO HE HECET DPHUCKa
HETIPEIBUIECHHBIX IOCIEICTBUM IJISI APYTHUX TOCYIapCTB IESITEIbHOCTH, HE 3alpeleHHOMN
MEXIYHAPOIHBIM IIPAaBOM, KOTOpas OCYIIECTBISETCS HA €ro TEPPUTOPHU HJIU IIOI €ro
IOPUCIMKIIMEN WIXM KOHTpojeM. C Ipyrom CTOpPOHBI, O00S3aTeIbCTBO " IPHUHSTH HaJJIeXKaIllue
Mephbl IS TPemOTBpAIleHUS WIM CBEIeHHS K MUHHMYMY' pHCKa yilepba He MOXKET
OTPaHUYMBATECS HEATEIBLHOCTRIO, KOTOpas YKe IOJKHBIM 00pa30oM paCIeHHMBAETCs KaK CBS3aHHAS
C HOTOOHBIM PHCKOM. DTO 00S3aTENbCTBO OXBATBIBACT TaKKe MNPUHITHE HAIIEXKAIIUX Mep IJI
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BBISBICHUS MeATEIbHOCTH, CBSI3aHHOM C TaKUM DPHMCKOM, U HAHHOE 00S3aTElIbCTBO HMEET
MIOCTOSTHHBIN XapaKTep.

3) Takum 00pa3soM, B DTOM CTaThe YCTAHABIWMBAETCS IIPUHIMI IIPEIOTBPAINEHUS, KOTODPBIA
pacmpocTpaHseTCcs Ha BCe TOCYyIapCTBa B OTHOIIEHWH BMIOB OeSATEIbHOCTH, YKAa3aHHBIX B
MyHKTe &) cTaTbu 1.  YCTaHABIMBAIOTCS YCIOBHUS, B COOTBETCTBMH C KOTODBIMHM T'OCYZAPCTBO
IIPOUCXOKIEHNS MOKET BBIIOJHITL CBOM 0053aTElIbCTBA IO IIPETOTBPAIIEHHIO, KOTOpPbIe OBLIN
YCTAHOBIIEHBI, BKJIIOYasl, HAIpUMep, IPHHSATHE TOCYJapCTBOM 3aKOHOIATEILHBIX,
aIMUHUCTPATUBHBIX WM IPYTUMX MeEp, HEOOXOMUMBIX IJIS OCYIIECTBIEHMS 3aKOHOB,
aIMUHUCTPATUBHBIX pEIIeHHH W MOIuTUKW. CM. CTaThlo /7 W KOMMEHTApHM K HEM.

4) O0s13aTeIBLCTBO TOCYJAPCTB IIPUMHUMATEL IIPEBEHTHBHBIE MEDPHI WM MEDPHI II0 CBENEHUIO K
MUHHMYMY DHCKa IIPEICTABISIET CO0OM OOS3aTEIBbCTBO IIPOSBIATH TOJKHYIO OCMOTPUTEIBHOCTD,
YTO TPeOYeT OT TOCYHAPCTB NPUHSATUS OIpPENelIeHHBIX OJHOCTOPOHHUX MEp IO IIPeJXOTBPAIIEHUIO
WM CBENEHHUIO K MHUHHUMYMY pPHCKa CYIIECTBEHHOTO TPAaHCI'PAHHUYHOIO yimepba.  YcTaHaBIMBAEMOE
IaHHOM CTaThEW O00S3aTENLCTBO HE SBISETCS 0O0S3aTEIBCTBOM B OTHOIIEHHUHM KOHEYHOIO
pe3ynbraTa. Bompoc O TOM, BBIIOJHUIO IIM TOCYZAPCTBO CBOM 0053aTEIbCTBA II0 HACTOSIIIUM
CTaThbsIM, OYIET OIpENeaThCS €ro MOBEIEHUEM.

5) O0s13aTENBCTBO IPOSIBIEHNUS TOJKHON OCMOTPUTEIHHOCTH KaK CTAHIAPTHOM OCHOBBI [IJIsSI
3AIIMTHI OKPYXKAIOIIEH Cpembl OT yIilep0a MOXKET OBITh BBIBEHEHO M3 psga MeKIYHAPOIHBIX
KOHBeHIWH 48/, a TakXKe DPE30NIOLUN W JOKJIAJ0B MEXIYHAPOIHBIX KOH(pEPEHIWH U
opranusanui 49/. DTO 00653aTEIBCTBO II0 JOJKHOW OCMOTPUTEIHLHOCTH OOCYXKIAIOCh B
criope, Bos3HuKIIeM B 1986 romy mexmy [epmanment m IllBeWmapred B CBSI3W C 3arps3HeHUEM
Peritna cdupmon " Canmos"; IIBEUIIAPCKOE TPABUTEIHCTBO IIPU3HAIO CBOIO OTBETCTBEHHOCTH 34
HEIpOSIBIICHNE JOJKHOM OCMOTPUTENBHOCTH, YTO ITIOMEINAll0 IPeIOTBPAaTUTh aBapwWIo IIyTeM
HaJJIEKAIEro pPeryJupOBaHUS €ro JNesITeJbHOCTH CBOWX dapMaleBTuuecKux mupenmpustuir 50/.

48/ Cwm., wnanpumep, myHKT 1 cratbm 194 Kousenumm Opranmsanuu OGBheTWHEHHBIX
Hanwmit mo mMopckoMmy mpaBy, cHocka 20 Bprire;, crateu |, Il u VIl (2) KonBernum o
IIPEIOTBPAIEHNY 3arps3HeHUs MOpSI cOpocaMM OTXOJOB M IPYyrux Marepuaios, International
Legal Materials , vol. 11, p. 1294; cratel0 2 Benckonn KoHBeHIIMM O 3aIUTE O30HOBOTO
cmost, ibid ., vol. 26, p. 1529; nyHKT 5 cratem 7 KoHBeHIUHM, pEryIUpyIOMIER
IEeSTEIBHOCTh II0 OCBOEHHIO MHUHEDAIBHBIX PECYPCOB AHTApKTHKM, cHocka 40 Bpimre;,  myHKT 1
crate 2 KoHBeHIUM 00 OIIEHKE BO3JNEHCTBHS HAa OKPYXKAIOIIYIO CPENy B TPAaHCIPAHUYHOM
KoHTeKcTe, ibid  ; a TakKe OyHKT 1 craten 2 KoOHBeHIIMM IO OXpaHe ¥ HCIOJIb30BAHUIO
TpaHCTPaHUYHBIX BOIOTOKOB MEXXIVHApOIHBIX 03ep, International Legal Materials ,
vol. 31, p. 1313.

49/ Cwm. mpunnun 21 BcemupHOW XapTuW NpUpojabl, pesdoironuio 37/7 TeHepambHOM
Accam0ien or 28 okTsa6pdg 1982 roma; mpumanun VI IIpoexTa NIPUHIMIIOB, KAacCaIOIIUXCS
IMOTONHBIX M3MeHeHmy, mnoxrorosiaennoro BO3 m IOHEII, B Digest of United States
Practice in_International Law , 1978, p. 1205.

50/ Cwm. New York Times , 11 November 1986, p. A 1; 12 November 1986,

p. A 8_ 13 November 1986, p. A 3. Cm. takxke Alexander Kiss, "Tchernobale"
ou la pollution accidentelle du Rhin par les produits chimiques , B Annuaire
Francais de Droit International , vol. 33, 1987, pp. 719-727.
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6) IIpu paccmorpennu pena " Ajab6ama” ( Coenuuensble IllTaTer mporwB CoegMHEHHOTO
KopomeBcTBa) Cym M3y4YMJI OBa PA3JIMYHBIX OIpPeNeleHUS TepMHHA " MOJKHAST OCMOTPUTEILHOCTB,
KOTOpble ObLTIM TIpencTaBieHsl cTopoHamu. CoemmHennsie IllTaThl oIpemeNsiiv STOT TEPMUH
CIEOYIOIINM 00pa30M:

" OCMOTPUTEILHOCTh COOTBETCTBYET MAcCIITabaM BOIIPOCA M CTATYCy W IOJHOMOYMSIM BIACTH,
KOTOPDOM HAIJIEXWUT €€ IpOSBIATL, TaKas OCMOTPHUTEILHOCTL IOJKHA IIyTEM IIPOSIBIEHUS
AKTUBHOM OIUTEILHOCTH M MCIIOJNb30BAHMUS IJIOOBIX APYTUX CPEICTB, HAXOUAIIUXCSI B
PACIIOpSIKEHNM HEUTPAldbHOM CTOPOHBI, HAa BCEX BTAallaX YpEeryJIMpOBaHHS CIIOpa
MPESITCTBOBATL HAPYIIEHWSM Ha €€ TEPPUTOPHMU M AaHAJIOIHYHBIM 00pa30M yIEpKUBAThH
3JIOYMBIIINIEHHUKOB OT COBEPIIEHMS AKTOB BOWHBI HA TEPPUTOPUM HEUTPAILHOM CTPAHBI
mpotus ee Boam..." 51 /.

7 Coemunennoe KopoJleBCTBO ONIpemelniio HOJKHYI0O OCMOTPHUTENHLHOCTH B KayecTBe ' TaKOM
MIPERYCMOTPUTEIHLHOCTH, KOTOPYIO OOBIYHO IIPOSIBISIIOT IIPABUTEIBCTBA B CBOUX BHYTPEHHUX
nemax" 52 /. Cym, 1o BCell BHIMMOCTH, HaIel 0Oojee yOeIUTEIbHBIM pAacCIINpPEHHOE

oIpeflelleHre CTaHmapTa MOJKHOM OCMOTPUTEIbHOCTH, TpeacraBieHHoe CoemmHeHHBIME IIlTaTammu,
W BBIPA3WJI COMHEHHWE II0 TOBONY " HAIIMOHAJIHLHOTO CTaHmapTa" JIOJKHOW OCMOTPUTEIBHOCTH,
n3noxeHHoro CoemmHeHHBIM KopomesctBoM.  Cyn 3asiBHJI, 4YTO " KpOMeE TOro, OpHTaHCKas
CTOpOHA, II0 BCEW BUIMUMOCTH, OTPAHUYMBAET MEXIYHAPOMHBbIE OOSI3aHHOCTH IIPABUTENHCTBA
OCYIIIECTBICHNEM OTPAHUYEHHBIX ITOJTHOMOYUM, KOTOPBIMH OHO HamelseTcs II0
BHYTPUTOCYJapCTBEHHOMY IIpaBy, M YIIyCKaeT U3 BUAY O0S3aTE€IbCTBO HEWTPAIBHON CTOPOHBI
W3MEHSITh CBOM 3aKOHBI B TeX CIIydasiX, KOTJa OHM OKa3bIBalOTCS HedddekTuBHbIMU' 53 /.

8) Kpome Toro, o06beM ¥ CTaHZAPT OO0S3aTENLCTBA TOJKHONM OCMOTPHUTEIHLHOCTH OBLIH
oImpejeneHsl JIopaoM ATKMHOM B meine Donoghue v. Stevenson CIENYIOIUM 00pa30M:

" 3amoBesh O TOM, 4YTO BBl JOJIKHBI BO3JIIOONTH OJMIKHETO CBOETO, IIPHOOPETAET B paMKax
3aKOH4 XapaKTep HOPMBI, COIJIaCHO KOTOPOHM BBl HE MOJXKHBEI IIPUYHMHSTL BpeNa CBOEMY
OnMKHEMy, Ha Bompoc ropucra: " Koro e g OOIKeH CYHUTATh CBOMM OIMKHAM?"
mocjenyeT BechbMa Y3KHHM II0 CMBICIY OTBeT. BaMm clleiyeT IIOCTyHATh C Pa3syMHOM
OCMOTPHUTEIBHOCTBIO, C TEM 4YTOOBI M30€raTh MENCTBUI WX YIYINEHWM, XapakKTep KOTOPBIX
IMO3BOJISIET BaM 3apaHee M HeOE30CHOBATEILHO IMPEIBUAETH BO3MOKHOCTh HAHECEHHs YIepoOa
BameMy OnmxkHeMy. Tak, KOIO K€, COTJIaCHO 3aKOHY, S IOJKEH CUMTATh CBOUM
ommkHM? Kak TpencTaBisieTcs, TaKOBBIMHU CJIEAYEeT CUUTATEH JIHI, KOTOPBIX CTOJb TECHO
¥ HENOCPEICTBEHHO 3aTParvMBalOT MOM IEWCTBHS, YTO S IOJKEH BIIOJHE OOOCHOBAHHO
paccMaTpuBaTh WX B KadeCcTBE 3aTparmBaeMbIX JIMI| YK€ B IIpOIlecce INIAaHUPOBAHHS MOUX
NEVCTBUN WU Oe3IeNCTBHS, SBISIOMMXCS TMpeaMeToM crmopa” 54 /.

51/ The Geneva Arbitration (The Alabama case ) B J.B. Moore, History and
Digest of the International Arbitrations to which the United States has been
a Party , vol. I, 1898, pp. 572-73.

52/ lpid ., p. 612.
53/ Ibid .

54/ [1932] A.C., p. 580 (H.L.(Sc)).
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9) B KOHTeKCTe HACTOSIIUX CTATeH MOJKHAS OCMOTPHUTENLHOCTHL IIPOSIBISETCS B BHIIE
MPeNIPUHIMAEMBIX TOCYTAPCTBOM pPAa3yMHBIX YCUINM, HAIPaBIeHHBIX Ha IOJYYeHHE WHOOPMAINH O
GakTUYEeCKUX M IIPABOBBIX KOMIIOHEHTAX, IPEAyragblBA€MbIX B CBSI3M C IIPEIYCMOTPEHHOM
MPOLENYPOX, U CBOEBPEMEHHOE IIPHHSTHE COOTBETCTBYIOIIMX MEP C IEIbI0 HX y4yeTa. Takum
o0pa3oM, TrocygapcTBa O0si3aHBI IIPUHMMATL OJSHOCTOPOHHKE MEpPHI IS IIPeIOTBPAIEHUS HIN
CBENeHNST K MHUHHUMYMY DHCKa CYIIeCTBEHHOIO TPAHCTPAHWYHOTO yIIepOa, IPHINHSIEMOTrO
IesATEAbHOCTRIO, IIOAMAmaloIiell 1o mHoJoKeHWs crtaThl 1.  Takue Mephl BKIIOYAIOT, BO-
IIEPBBIX, pa3pabOTKy CTpaTerwil, HAIPaBIEHHLIX Ha IIPEIOTBpAIleHNE WIM CBENEHHE K MUHHUMYMY
pUMCKa TpPaHCTPAaHMYHOI'O yIllepOa, ¥, BO- BTOPBIX, OCYILECTBIECHHE BDTHUX CTpPATEeTHH. OTH
cTpaTeruu OOPMISIOTCS B BHJIE 3aKOHONATENBHBIX W AIMHUHHCTPATHUBHBIX aKTOB M
OCYIIIECTBISIOTCS Yepe3 pa3lInyHble MIPaBOIPUMEHUTEIbHBIE MeXaHW3MBbI.

10) Kowmwuccus CYMTaeT, YTO CTAHTAPTOM IOJIXKHOW OCMOTPUTEBHOCTH, C YyYETOM KOTODPOTO
CIIeyeT pacCMATpPHBAThL JENCTBUS TOCYHAPCTBA, SIBISETCS CTAHIAPT, KOTOPBIA IO OOIIEMY MHEHHUIO
IOJKEH COOTBETCTBOBATh M OTBEYATh CTEINEHM PHCKAa TPAHCTPAHMYHOrO yIiepba B KasKIOM
KOHKPETHOM ciaydae. Tak, JIesTeIbHOCTh, KOTOPYI0O MOKHO KBaIU(GUIIMPOBATH KaK YPE3BLIYANHO
OIIaCHYIO, TpeOyeT IpHMEHEHHUs ropasmo 0oJiee BBICOKOTO CTaHOApTa OCMOTPUTENBHOCTH IIPH
paspabOTKe CTpaTeruid W TOopasmo 0oJiee PEIIMTEIBLHBIX YCHIWM CO CTOPOHBI TOCYZApCTBa IIO
00eCIeyeHNI0 WX BBIMOJAHEeHUs. Takue akKTOphI, KaK MACIITA0bl OeATEILHOCTH, MECTO €€
OCYILIECTBJIEHHS, OCOOBIE KIMMATHYECKHE YCIOBHs, MAaTEPHAbl, HCIOJIb3YEMBIE B XOJE
IEeITEIbHOCTH, a TaKxXe Mephl II0 OIpEeIelIeHHI0 TOrO, SBISIOTCS JU PasyMHBIMH BBIBOIBI,
chopMyITHpOBAaHHLIE B PE3YIbTATE NHPUMEHEHUS BBIINIENEPEUYNCIEHHLIX (haKTOPOB K KOHKPETHOMY
cIydyaro, OTHOCSTCS K YHCIY AacIeKTOB, KOTOpBIe CIeAyeT IPUHMMATh BO BHHUMAaHHE IIpH
OIIpelleIeHN B KaXXJIOM KOHKPETHOM CIIydyae YPOBHS TpPeOOBAHUS JOJKHOM OCMOTPUTEIHLHOCTH.
Komuccuss TaksKe CUMTaeT, UTO KPUTEPHUM, paccCMaTPUBAEMBIA B KavyecTBe OOOCHOBAHHOTO
CTaHgapTa OPENYCMOTPUTEILHOCTH WM ITOJNKHON OCMOTPHUTEIHLHOCTH, MOKET CO BpeMEHEM
M3MEHUTRECS. TO, UYTO MOXKHO CUHMTATh HaIJIeXaIllUMHA ¥ OOOCHOBAHHBIMH IIPOIIEAYPAMH,
CTaHIApTaMHA WX HOPMaMM B KaKOM- JIMOO KOHKPETHBIM MOMEHT BpPEMEHH, BO3MOKHO, HEIbL3S
OyIeT CUMTAaTh TAKOBBIMM B KaKOM- TMOO IPYroi KOHKPETHBII MOMEHT BpPEMEHH B OYIYIIEM.
Orcroma CclIeayer, dYTO MIPUHIUII TOJKHOM OCMOTPUTEIBHOCTH IIPH OOECIEUYEHMH O€30I1acHOCTH
00sI3BIBAET TOCYHNAPCTBO MATH B HOIY C M3MEHEHHUSIMU B TEeXHHKE M HAYUYHBIM IIPOTPECCOM.

11) Kowmwuccus mpuHuMaeT K cBejeHmuio [Ipwaiun 11 Puo- me- 2KaHewpckol Jekiaparnuu 1o
OKPYXKAaIOIIEW Cpelle W DPa3BUTUIO, KOTOPBIM TIIACHUT:

"TocymapcTBa IpuUHHUMAIOT 3¢ ¢dEeKTUBHBIE 3aKOHONATEIbHBIE aKThI B OOJACTH OKPYKAIOIIEH
cpenbl.  DKOJOTHYECKHE CTAaHIAPThI, IEIM W HPHOPUTETHI pPErIaMEHTAIIUM JTOJIKHBI
OTpaxkaTh DKOJOTHYECKHUE YCIOBHS W YCIOBHUS Pa3BUTHSA, B KOTOPBIX OHU IIPUMEHSIOTCS.
CraHmapThl, INpUMeEHseMble OJHMUMH CTpPaHAMH, MOTYT OBITh HEYMECTHBIMHU U
COIPSIKEHHBIMM C HEOOOCHOBAHHBIMKM SKOHOMHYECKHMH M COLMAJIbLHBIMU H3IEPKKAMU B
IPYTMX CTpaHaX, B YaCTHOCTH B pa3BHWBArommxcs crpaHax” 55 /.

12) Amnanormunbie GOPMYJIUPOBKU HcHoONb3ytoTcs B IlpumHnmme 23 CTOKTOIBMCKOW NEeKJIapalruu.
BMecTe ¢ TeM ®TOT NMPWHIWI KOHKPETHO IIPEIyCMATPUBAaeT, YTO TaKWe HAITMOHAJIbHBIC CTaHIAPTHI

55/ Cwm. cHocky 15 BhIe.
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"[ v] BaxkaroT KpUTEepWH, KOTOPbIE MOTYT OBITh COTJIACOBAHBI MEXKIAYHAPOIHBIM

coobmrecteoM” 56 /. Komuccus cumraeT, YTO SKOHOMHUYECKHMU YPOBEHb TOCYIAapCTB

OTHOCUTCS K YHCIY (HaKTOPOB, KOTOpHBIE CJIEAyeT HPUHMMATh BO BHHMMAaHHE IPH PEIIEHWHM BOIIPOCa
O TOM, COOINIIOJAET JM TOCYHAPCTBO CBOM O00S3aTEILCTBA B INIaHE IOJKHOM OCMOTPHUTEILHOCTH.
BMecTe ¢ TeM ypoBeHb DKOHOMUYECKOIO Pa3BUTHs TOCYZApPCTBA HE OCBOOOXKIAET TOCYIapCTBO OT
BBITIOJHEHUS] MM CBOETO OOSI3aTENhCTBA II0 STHM CTAThSIM.

13) OO0s13aTeIBCTBO TOCYZAPCTBA 3aKJIIOYAETCS IPEXIE BCEFO B TOM, YTO OHO OOSI3aHO
MpEeIIpUHAMATh YCUIUS IO pa3pabdOTKe CTPAaTeTMil M MX OCYIIECTBICHUIO C IIENIBIO
IIPEIOTBPAIIEHNST CYIIECTBEHHOIO TPAaHCIPAHWYHOIO yiiepba. Ecim ®T0 He IpemcTaBisieTCs
BO3MOXKHBIM, TO OO0S3aTEIbCTBO 3aKJIIOYAETCS B MOOWIM3AIUK YCHUIMH, HAaIIpaBICHHBIX Ha
CBEJEHNE K MHHHMYMy Takoro yiiep6a. Ilo muenumio Komumccnmu, BbIpaxkeHHe " CBEIEHME K
MHUHHMYMY' clIeIyeT IOHMMATh B DTOM KOHTEKCTE€ KaK O3HAYalollee YCHUIMUS II0 COKpPAIleHHUIO
BO3MOXKHOCTHA IPAYMHEHUS yIIepOa JO CaMOro HH3KOIO VDOBHSI.

Cratea 5

OTBEeTCTBEHHOCTD

B cootBeTcTBUU C HAaCTOAIIMMU CTAThsIMU OTBCTCTBCHHOCTH BO3HHKACT M3
CYIICCTBCHHOTO TPAaHCIrpaHUYHOI'O ymep6a, OPUYUMHCHHOTO HOCATCIBbHOCTBIO, O KOTOpOI;I
TOBOPUTCA B CTAThE 1, un BCICT K KOMIICHCAIIMM HWJIN HWHOMY BO3MCIICHUIO.

KomMmeHnTapun

1) IagHAs CTaThs IIOCBAINECHA MESTEIPHOCTH, HE 3allpellleHHOM B MEXIYHApOTHOM IIpaBe,

KaK TaKOBOW MM II0 CBOMM TOCHEACTBHSIM. TakuM 00pa3oM, II0 OIIPEIelIeHHI0 He MOKET ObITh
BOIIPOCA O TOM, 4YTOOBI BO3HHKHOBEHHE CYIIECTBEHHOIO TPAaHCTPAHHUYHOIO yIepba majao Obl
OCHOBAHHME CCBHITAThCS Ha OTBETCTBEHHOCTH T'OCYHAPCTBA, KOTOpas CBS3aHA C IEIHUSIMH, KOTOpbIE
B TOM HJIW WHOM OTHOIIEHHWM 3aIllpelleHbl MEeXIYHAPOTHBIM IIPaBOM, T. €. HPOTHUBOIPABHBIMU
nesausaMu. CM. Tak>Ke CTaThio 8 W KOMMEHTApui K HeEM.

2) C nmpyrom CTOpPOHBI, TaM, TJe TOCYIapCTBO OCYIIECTBISET IEeSITEILHOCTh, KOTOpas MOXKET
BBI3BIBATh W (DAKTHYECKH BBI3BIBAET CYINECTBEHHBIM TPAaHCTPAHWYHBIM YIIEPO - MJasKe eclIM Takas
IEeSITeILHOCTh MKW €€ IIOCIAEHCTBUS HE SIBISIOTCS HPOTHUBOIPABHLIMU - BO3HHUKAET BOIPOC O
KOMIIEHCAIIMMA, ¥ WMMEHHO STOT BIIEMEHT IJIAaBHBIM 00pa3soM M OTPakaeTcs B TEPMHHE

" MeXXJIyHapogHas OTBETCTBEHHOCTH'. Brae cdepbl OTBETCTBEHHOCTH TOCYIApPCTB BOIIPOC O
pemapanuy He BO3HMKAaeT (110 cMbIcOy cTaThk 41 TMPOEKTOB CcTaTell 00 OTBETCTBEHHOCTH
TOCyIapCTR). OnHaKO KOMIIEHCAIUsI WU WHOE BO3MellleHWe ( Hampumep, W3MEHEHUe TIMOopsIKa
OCYIIECTBIECHUS HESTEILHOCTA B IEISIX IPENOTBPAIEHUS HWIHN CBEISCHUS K MUHUMYMY
MOCJIENYIONIEro yinep6a) B TPUHIIWAIE JOJMKHBI TPEIOCTaBIAThCS. B MPOTUBHOM cliiyuyae
roCyJapCcTBa CMOTYT IIEPENOKUTh Ha OPYTHUX PacXOlbl, CBSI3aHHBIE CO CBOEM IeSITEILHOCTHIO,
BBIHYIMB TPEThH CTOPOHBI 0€3 KOMIIEHCAIIMM HECTH YacTh DTHX pPAacXOIOB, IIpUYEM BTHU CTOPOHBI
He OyIyT IIOJIy4aTh HHKAKOHM BBIFONBI OT TAKOM IESITEILHOCTH KW HE CMOIYT KOHTPOJIHMPOBAThH €€
BO3HUKHOBEHHUS, HO OYIYyT CTpagaTh OT CYIIECTBEHHOTO TpaHCTpaHWYHOro yiepda. Takum
o0pa3oM, cTaThsd 5 (UKCHUPYET OCHOBHOM IIPHMHIIWII - OTBETCTBEHHOCTH 3a IIPENOCTABJICHNE

56/ Cwm. cHocky 11 BeIIIIe.
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KOMIIeHCAITUY WM WHOT'O BO3MEIICHUS MOXKeT BO3HUKATh B CHJIY CYIIECTBEHHOTO TPaHCTPaHUYHOTO
yiiep06a, NPUYNHEHHOIO OESITEIbHOCTBIO, TPEIYCMOTpeHHOM cTaTherr 1.  OmHAKO BTOT OCHOBHOM
MPUHIIAI OTOBApPUBAETCSI CIOBAaMHU " B COOTBETCTBUU C HACTOSIIIMMH CTaThsIMU'. To, B KakoMm
00beMe DTH CTATbU TAalOT OCHOBAHUE IJIsS KOMIIEHCAIIUM WX WHOTO BO3MEIIEHHMS, OIPEIEIIETCS B
raage Il DTo, pa3yMeeTcs, HHKOHUM O0Opa3OoM He 3aTparuBaeT JI000ro M3 0O0S3aTEIBCTB IIO
TIPEOCTABICHUIO KOMIICHCAIINA WM WHOTO BO3MEINEHHs, KOTOPOE MOKET CYIIEeCTBOBATH
HE3aBUCUMO OT BTHX CTaTel, HaIllpuMep, B COOTBETCTBHHM C IOrOBOPOM, YYaCTHHUKAMU KOTOPOTO

SABIAIOTCA COOTBCTCTBYIOIIIME TOCyJdapcCTBa.

3) CrnenyeT OTMETUTH, YTO B HBIHEITHEN (GOPMYIUPOBKE IPHUHIMI, 3a(GHUKCHPOBAHHLIN B
CTaThe 5, KacaeTcs KaK CONPSKEHHOW C PHUCKOM JAeITeNbHOCTH ( MYHKT a) cTaThé 1), Tak u
IEeSTEIBHOCTH, KOTOpash IPUYUHSET YIIepO, Jake eclad PHCK DTOro yiepba paHee He OBLI
IOJKHBIM 00pa3oM wu3BecTeH (MyHKT b) cratem 1). CropaBemInBO, 4YTO OOOCHOBaHUE
OTBETCTBEHHOCTH, W3JIOKEHHOM B MPENBIAYIIEM MYHKTE, OOJIee YeTKO NPUMEHHMO B OTHOIIEHUH
NEeSITeIbHOCTHA, OXBAaThIBAEMOW ITyHKTOM a) CTaThu 1, 4YeM B OTHOIIEHWH JeSTEIBHOCTH,
yKa3aHHOW B myHKTe b) cratem 1. OpmHako, [daxe ecod Obl JIESITEJIbHOCTH B MOMEHT €€
OCYIIIECTBJICHUSI HE ObLIa COIPSKeHAa C PHUCKOM IIPUYMHEHUS CYIIECTBEHHOIO TPAaHCTPAHHYHOTO
yiiep6a, II0 CMBICIY CTaThbM 2, BOIPOC O BO3MOXKHOM KOMIIEHCAIIMA WM WHOM BO3MEIIEHHUN HE
IOJKEH HCKIoYaThcs. OrpaHHYEeHHME OTBETCTBEHHOCTH IIMIIb CIYYasMHU, COIPSKEHHBIMHU C
PHMCKOM, OBLIO OBl PaBHO3HAYHO TOMY - a contrario - YTO TPETbU TOCYIAPCTBA BBIHYKIEHBI
OyoyT caMM HECTH IIOOble HM3IEp:KKM, BO3HHUKAIOIIME HWHBIM 00pa3oM B DPe3yJIbTaTe IesTeIbHOCTU
roCyJIapCTB IMPOUCXOKIeHMS ( HE 3aIlpPEIeHHON MEXIYHAPOTHBIM IIPAaBOM), KaKMMHU OBl
CEpPhE3HBIMU HH OBLIM DTH M3IEPXKKKA HIM APYTHEe BO3MOXKHBIE OOCTOSITENLCTBA. B KadecTBe
OOIIEro IpaBWila IPHMEHEHHE HOPMBI O CTPOrOM OTBETCTBEHHOCTH 3a aOCOIIOTHO IIFOOBIE IIOTEPH B
CBSI3W C JEeSITelIbHOCTHIO, 3aKOHHO OCYIIECTBISEMON Ha TEPPUTOPHH TOCYJapCTBa UM MO €ro
IOPUCIMKIINEN WM KOHTDPOJIEM, OKAaXXeTCcs TPYIHBIM, €CIIM He HEeBO3MOXXHBIM.  Pasymeerc,
Takas HOpMa Morjia Obl OBITh BKJIIOUEHA B KaKOM- 100 MEXIYHAPOTHBIA IOTOBOP, OIHAKO BTO
caMO II0 ce0e He IIOKa3bIBAET TOrO, KaKOM, IIOMHMO TaKOro HOTOBOpa, Morja Obl OBITH HOpMAa
OOIIEr0 MEXIYHApOMHOTO IpaBa. BMecTe ¢ TeM MOXKHO KOHCTATHPOBAaTh, YTO B CIy4asx
BO3HHMKHOBEHHUS CYIIECTBEHHOIO TPAaHCTPAHWYHOIO yIiepOa, JJaxke CBSI3aHHOIO C 3aKOHHOMI
IesSTEeIbHOCTBIO, M JaKe eClIM PHUCK yiepba g0 €ro BO3HMKHOBEHMS He OBLI ITOJKHBIM 00pa3zoM
W3BECTEH, TEM He MeHEe BOIPOC O KOMIIEHCAIIUM WJIM WHOM BO3MEIIEHHUHW HE CIENyeT
WCKII0OYaTh. IIpM TaKMX 0OCTOSTEIbCTBAX HET HOPMEBI, COIJIACHO KOTOPOM IIOCTpAajmaBIliee TPEThE
TOCyJapCTBO JOJIKHO IOKPBLIBATH BCE YOBITKM. TakWM 00pa3oM, IPUHIWI, 3aGHUKCUPOBAHHLIN B
cTaThe 5, MOXKET C IIOJHBIM OCHOBAHMEM IIPUMEHSTHCS B OTHOIIEHHWHU 000N OesSTEIBHOCTH,
yKa3aHHOM B crathe 1, c yderoM Toro, 4ro cdopmyaupoBku B Tiaase lll HTUX CTaTeH,
Kacarommecss KOMIIEHCAIIMM WX WHOTO BO3MEIIEHHUs, COCTaBIE€HBI B BeChbMa TMOKHX BBIPaXKEHUSX
¥ HE HaJlaraloT KaTErOPHMYECKUX O00S3aTeIhCTB. BMecTe ¢ TeM II0 IPUYWHAM, IIOSCHSBIINMCS B
myHKTe 26 KOMMEHTapus K CTaThe 1, TaKoe IOJIOXKEHHME HMMEEeT BPEMEHHBIM XapaKTep.

4) I[Ipmunun, copepxkainuiics B crathe 5, He HOB misa Komwmccmu. Ha cBoel COpOKOBOMI
ceccun B 1988 romy Komwuccus 3asgBuila CIEIYIOIIEE:

" BBIIO BBIpakeHO OOIIlee COTJIaCe B TOM, 4YTO IIPUHIUILI, OIpenencHHble CIenualbHBIM
TOKJIATYMKOM B IyHKTe 86 ero 4eTBEpTOro MOKIIama, COOTBETCTBYIOT OAaHHON TeMe U
SIBIISIIOTCSL IIPUEMIIEMBIMU B HMX OOIIEM BHue. VIMeIOTCS B BUAY CIEHYIOUIME IIPUHIIAIILI

1) TmpoexkThI CTaTeW NOJKHBI O0ECHevYMBATh IS KaXXJOTO TOCYyJapcTBa TaKyK CBOOOIY
BBIOOpPA B OTHOIIEHWM JIESITEILHOCTA B IIpeleaX €ro TEPPUTOPHMM, KOTOpasi COBMECTHMA C
MpaBaMU W WHTEPECAaMH JAPYTUX TOCYIapcTB; 2) 3alllUTa DTHX IIpaB U HHTEPECOB TpebyeT
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Mep IO TpPefOTBPAIleHWI0 HaHEeCeHMs yIepOa W BO3MEIIEHMIO yinepba B cilydyae ero
HaHeceHWs; 3) B TOW Mepe, B KAaKOM 3TO COOTBETCTBYET IBYM MpPENbIAYIIAM
MPWHLINAIIAM, HEBHHOBHAs IOTEPIEBIIasi CTPaHA HE JOJKHA CaMa IOKPBIBATh IOHECEHHBIE €10
yoeITRH" 57 /.

5) IIpyHIMI OTBETCTBEHHOCTH M KOMIIEHCAIMM SIBISIETCS HEOOXOMMMBIM CIEICTBHEM U
IoImoJaHeHHeM cTathd 4.  JlaHHas cTaThs OOSI3BIBAE€T IOCYIAapCTBa IPENOTBpAIATh WIM CBOTUTH K
MUHUMYMY DHCK OT BHIOB JeATSIbHOCTH, HE 3alpelleHHbIX MEXIYHApOTHLEIM mpaBoMm. C mpyrom
CTOPOHBI, B CTaThe 5 yCTaHABIMBAETCS OOSI3aHHOCTHL OOECIIEYMBATH KOMIIEHCAIIMIO WM WHOE
BO3MEIIEHNE BO BCEX CIIy4asX HAHECEHHUs CYIIECTBEHHOIO TpaHCIrpaHWYHOro yiuep6a. Crarbs,
TaKUM 00pa30M, OTKJIOHSET PEXHUM, IOIMYCKAIOIIUN OCYIIECTBICHHE NESITECIbHOCTH, OIACHOM IS
IpYyTUX TOCYJapCTB, HO He IIpeayCcMaTpUBAIOIIEeN HHKAKOW KOMIIEHCAIIUM 3a VIIepo.

6) IIpyUHIUIT OTBETCTBEHHOCTM HHKAK HE BIMSET Ha BOIPOC. 4a) 00 06pa3’oBaHUU, KOTOPOE
HeCeT OTBETCTBEHHOCTh W JOJIXKHO O0ECIeYnTh KOMIeHcanumo, b) 0 dopmMax um MacmITadbax
KOMITEHCAIINHU, C) yiiepbe, KOTOPBIM IOMJIEXUT KoMmeHcanuu; a Takxke d) 00 ocCHOBax
OTBETCTBEHHOCTH.

7) DT BOHPOCHEI TEM HIM HWHBIM 00pa3oM oOcy:KmaioTcs B riaase [l »Tux crareit, B
COOTBETCTBHUU C KOTOPBIMU BTH BOIPOCHI MOTYT YpPETYJIHpPOBAThCS B paMKaX 3aKOHOIATEIhCTBA
rocyJapcTBa TPOUCXOXKJIECHUS M 4Yepe3 ero Cyiabl Ha OCHOBe HemuckpummHaruu (cM. cratbio 20 u
KOMMEHTApUi K HeHM) WIM IIyTeM IIEPErOBOPOB MEXKAY TOCYIAPCTBOM IIPOUCXOKIEHUS U
3aTPOHYTHIM TOCYIZApCTBOM HIIM 3aTPOHYTHIMHU TOCYJIapCTBaMU Ha OCHOBE HEKOTODPBIX
YCTaHOBIIEHHBIX 37eCh OOIMX KpuTepueB (cM. craThu 21-22 ¥ KOMMEHTAapUil K HUM).

8) B mpakTHueckKOM INIaHE B MEKIYHAPOIHOM IIPAKTHKE CYIIECTBYET HECKOJIBKO IIyTEH
BO3MEIIEHUS TPAHCTPAHUYHOIO yIepba, HAHOCKMOIO B pPe3yIbTaTe OITACHOM IeSTENLHOCTH IJIHIAM
WM WMYIIECTBY, JHMOO OKpy:Karomied cpeme. OIHMM M3 HUX SBIsSeTCS abCOIIOTHAs
OTBETCTBEHHOCTh T'OCYHAPCTBA, KakK, HampuMep, B KOHBEHIMM O MEKIYHAPOIHON OTBETCTBEHHOCTH
3a ymep6, NPUYNHEHHBIM KOCMUYECKUMH OOBeKTamu, oT 29 mapra 1972 roma 58/, HO 3TO
eIMHCTBEHHBIN CIy4Yal, KOTJa TIOCyJapCTBO HeceT aOCOIIOTHYIO OTBETCTBEHHOCTH B CHILY
MHOTOCTOPOHHETO HOTOBOpa. Jlpyrasi BO3MOXKHOCTh 3aKI/IIOYaeTCsl B BO3IIOKEHHH OTBETCTBEHHOCTHU
Ha oIlepaTopa C IIOJNHBIM OCBOOOXKIEHHEM OT Hee CaMOr0 TOCyJapcTBa, KakK, HalpuMep, B
KoHBEHIIMK O Tpa>kJaHCKOM OTBETCTBEHHOCTH 3a YIIEPO, NPHUYMHSIEMBIN OIIACHOM IESTEILHOCTBIO
oKkpyxXKatomen cpene, oT 9 mapra 1993 roma 59/. Tpertuit BapmaHT 3aKIIOYAETCS B TOM,
YTOOBI BO3IIOKHTH Ha TOCYIapCTBO CBOErO pOJA OCTATOYHYIO OTBETCTBEHHOCTH 3a Ty 4YacThb
KOMIIEHCAIINW, KOTOopas He ObLIa BRIIIAYEHA OIEpaToOpoM, Kak, HampuMep, B KouBeHmum 00
OTBETCTBEHHOCTH IIEPEN TPETHEM CTOPOHOM B OO0JACTHA SIMEPHOM BDHEPIETUKHA OT 29 WO

57/ ExeromHuk.. 1988 rog, Tom Il ( wacte Bropast), mokymeHT A/CN.4/10,
OyHKT 83.

58/ United Nations, Treaty Series , vol. 961, p. 187.

59/ European Treaty Series , No. 150.
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1960 roma 60/ w BeHCKOV KOHBEHIIMU O TPaKJaHCKOW OTBETCTBEHHOCTH 3a SIIEPHBIN YIepO
or 21 mas 1963 roma 61/.

9) B mpyrux cmopax TOCymapCcTBO MOIJIO OBI CYHMTATBHCS OTBETCTBEHHBIM IIMIIL B TeX CIyYasx,
KOIma He COONIOAIOCh TpeOOBaHHE MOJNKHON OCMOTPUTENBHOCTH, II0 aHAJIOTHU CO CTaThed [
IIPOEKTa CTaTEW O IIpaBe HECYHOXOIHBIX BHUIOB HCHOJL30BAHUS MESKIYHAPOIHBIX

BOJOTOKOB 62/, XOTS Takasi HOpMa MOTJIa ObI BBOJIWUTH 00SI3aTEIbCTBA B DaMKax
OTBETCTBEHHOCTH TOCyTapcTB ( TeM caMbIM BbImajgasi u3 chephbl JEHCTBUS HACTOSIIUX CTAaTeH).

10) Bkirovas JAHHYIO CTATBIO B CBOJ OCHOBHBIX IIPUHIIMIIOB 110 HAaHHOM Teme, Kommuccus ¢
IOJIKHBIM BHUMAaHUEM YUYHMThIBaja NpuHIUI 22 CTOKTOJBMCKOW JAeKJapallid W IpuHIUIT 13
Hekmaparuu Pwo- ge- 2KaHenpo, KOTOPbIE HACTOSITENBHO IIPU3BIBAIOT TOCYIapCTBa COTPYTHHUYATH B
TalbHENIIeNn pa3paboTKe MEeXIYHapOTHOIO IIpaBa B OTHOIIEHHUM OTBETCTBEHHOCTH M KOMIIEHCAIIUHU
33 HaHECEHHWE BKOJOTHMYECKOTO yIIepOba B pe3ylbTraTe MesATEeNbHOCTH, IOAIATAoIMed IT0f WX
IOPUCOUKIINIO WJIM KOHTPOIIb, paMoHaM, He BXOMSAIIUM B cdepy HMX HAIMOHAILHOM IOPUCIHKIINU.
DTH TPHUHIUIMBI CIYyXKAT OTPAXXKEHUEM YasTHUM YW HHTEPECOB MEXIYHAPOTHOTO COOOIIECTBA.

11) Cnemyer OTMETUTH, YTO MCIOIB3YETCS TEPMHUH " KOMIIEHCAIIUS WM HHOE BO3MEIIEHHE".
Kommencamnus, T.e. BBIIIJaTa HEHEXXHOM CYMMBI, BpSJI JA MOKET OBITh NpPUMEHHMAa K
HEKOTOPLIM CJIy4asiM BO3MEIIEHHUSI DKOJOTHMYECKOr0 yIepOa, T KOTODPBIX Hambojee ONTHMAIbHBIM
BapUAaHTOM SBIISETCS BOCCTAHOBIIEHHME IMPEXHEr0 COCTOSHHUS. BOCCTaHOBIEHHE, KOTOPOE
MpENCTaBIsIET COOOM IIOMBITKY BEpHYThCs K Status quo ante, MOXKHO paccMaTpuBaTh Kak
dopmy restitutio naturalis. Kpome TOro, mIpuMeHHUTEIILHO K HAHECEHHIO BDKOJIOTUYECKOIrO
yiiep0a, BBEIEHHE B ITOBPEXIEHHYIO ®KOCHCTEMY HEKOTODPBIX KOMIIOHEHTOB, BSKBHBAIIEHTHBEIX TEM,
KOTOpble OBLIM IOHMOPBAaHLI WM YHUUTOXKEHBI, HE SBISETCS IEHEXXKHOM KOMIIeHCAIMel, XOTS OHO
MOXKET pacCMaTpPUBaThCI KakK OmHa W3 (Gopm Bo3MelneHus. IIomoOHOE ITOJOKEHHE YKE HMEETCS
B psje moroBopoB 63/.

12) HWmeercs 3HauyuTeJbHAsl JOTOBODHAS IIPAKTHKA, B COOTBETCTBUU C KOTOPOW TOCYIapCTBa
KOHKPETHO OIIPENENISIOT T€ BUIBI JESITEIbHOCTH WM BEIIeCTBAa, KOTOPHIE MOTYT HMETh OITACHBIE
TPAaHCTPAHUYHBIEC IIOCIEICTBUs, M YCTAHABIUBAIOT DPEKUM OTBETCTBEHHOCTHM 3a TPaHCTPAHUYHBIR
yiiep6. B OCHOBHOM 3TH IOrOBOPBI KacaroTCs HESTEILHOCTH, CBS3aHHOM C IIEPEBO3KONM HedTH,
a TakXe 3arpsisHeHWs] HedThIO, SIEPHONM DHEPTHM W SIIEPHBIX MaTepuajioB 64/.

60/ United Nations, Treaty Series , vol. 956, p. 251.

61/ Ibid ., vol. 1063, p. 265.

62/ Odwunmanpabie oT4eThl ['eHepalbHON AccaMOiieW, COPOK JIeBITasl CECcCHs,
Homonuenme N 10 (A/49/10), cTp. 178.

63/ Cwm., HampuMmep, NYHKT 8 cTaThu 2 KOHBEHIIMM O T'PaXXTaHCKOW OTBETCTBEHHOCTH 3a
yiiep0, IPUYMHSEMBIA OIACHOM IEeATEIHHOCTHIO OKPYKAIOIIEH Cpele, CM. CHOCKY 59 BsIle.

64/ Cwm., B 4vacTHOCTH, MEeXIYHAPOIHYIO KOHBEHIIUIO O T'DaXXKTaHCKOW OTBETCTBEHHOCTHU
3a ymep06 or 3arpsasHenus HedTbio oT 29 Hoa6psa 1969 roma, MUMKO, OdunuaibHble OTYETHI
MeKIyHapOIHONM IIPaBOBOM KOHGEPEHIIMHA II0 BOOPOCY 00 yiepOe, NPUYMHEHHOM 3arpsS3HEHHEM
Mopckoyr cpennl, JlommoHn, 1969 rom, IIporokon 1984 roma x Komeenunum 1969 roma, HWMO,
MekayHapoaHasi KOHMEPEHIIMsSI 10 BOIPOCY 00 OTBETCTBEHHOCTHM M KOMIEHCAIIMKM 3a VIIEpO B
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B HEKOTOPBIX KOHBEHIUSIX PAaCcCMAaTPHUBAETCS BOIPOC OO0 OTBETCTBEHHOCTH B DE3yNIbTaTe IPYTHUX
BUIOB JEeATEIbHOCTH, HEXEIN Te, KOTOpbIE CBA3aHLI C HEMTHIO WM SOEPHON DHEPTHUEN U
SITEPHBIMU MaTepuanamu 65/. Bompocsl 06 OTBETCTBEHHOCTH DPACCMAaTPUBAIOTCSI M BO MHOTHUX
IpYyTUX ITOroBOpax, OJHAKO B HUX HE YTOYHSIOTCS CBS3aHHBIE C OTBETCTBEHHOCTBIO
MaTepHallbHblE WIH IPOILECCYalbHble HOPMBL. ~ DTH ITOTOBOPHI, IIPM3HABas BaXKHOCTh IIPUHIIUIIA
OTBETCTBEHHOCTH IJISI CaMOTO IEWCTBHS IOrOBOPa, HEOOS3aTEIbHO IAIOT YETKOE OIpEIelIeHre
ATOrO mpuHIUNA 66/. B nmpyrux moroBopax IpegycMaTpPHUBAaeTCs, 4YTO IS pEIIeHUS

BOIIPOCOB 00 OTBETCTBEHHOCTH, BO3HHKAIOIIMX B paMKax 3THUX IOTOBOPOB, CTOPOHAMH OYIyT
pa3paboTaHbl Npyrue JIOKYMEHTHI 67/.

CBSI3M C IIEPEBO3KOM HEKOTOPBLIX BelecTB MopckmM IyteM, LEG/CONF.6/66 ot 25 wmas

1984 roma; KoHBeHIus 0 TpaXkIaHCKOM OTBETCTBEHHOCTH 3a YIIEpO OT 3arpsi3HeHUs HeDTHIO B
pe3ylIbTaTe pasBeIKM M pPa3paOdOTKM MUHEDPAIBHBIX PECYPCOB MOPCKOro JgHa OT 17 mexaOps

1976 roma, IOHEII, Selected Multilateral Treaties in the Field of the

Environment, p. 474 ; KouBeHIUST 00 OTBETCTBEHHOCTH IIEpel TPETHLER CTOPOHOM B 00IACTH
sgmepHor sHepruu oT 29 wumrons 1960 roma, cHocka 61 Beimie; KoHBeHIIMS 00 OTBETCTBEHHOCTH
OIIEPATOPOB SIMEPHBIX cymoB oT 25 Mas 1962 roma, MATATD, MexayHapongHble KOHBEHIIWH,
KacaroIuecs IpakIaHCKOM OTBETCTBEHHOCTH 3a suepHbId yiepo, Legal Series No. 4,

rev. ed. (Vienna, 1976), p. 34; Benckas KOHBEHIIMS O TPAaXKIAHCKOM OTBETCTBEHHOCTH 34
SIEPHBIA yIIepOd, cM. CHOCKY 62 Bpimre, KOHBeHIMS O TpakHaHCKOM OTBETCTBEHHOCTH B
00JaCTH MOPCKHX TEPEBO30K SANEpPHBIX MarepwallioB oT 17 mekabpss 1971 rogma, United

Nations, Treaty Series , vol. 974, p. 255; a Takke KOHBEHIHS O TPaKIAHCKOU
OTBETCTBEHHOCTH 3a yIIepO, IIPWYMHEHHBINM IIPM IIEPEBO3KE OIIACHBIX IPY30B aBTOMOOMIIHHBIM,
JKENEe3HONOPOKHBIM M BHYTPEHHMM BOIHBIM TpaHcroproM oT 10 mexkabps 1989 roma, Revue de
droit_uniforme (UNIDROIT), 1989, p. 280.

65/ Cm. KoHBeHIMIO 0 MEXIYHApOITHOW OTBETCTBEHHOCTH 3a YIepO, MPUYNHEHHBIN
KOCMHUYECKUMH OOBEKTAMH, CM. CHOCKY 26 BbIlle, W KOHBEHIWIO O T'paxkKIaHCKOH
OTBETCTBEHHOCTHM 3a YyIIepO, HAHECEHHBIA B PpE3yIbTaTe IESTEILHOCTH, IIPENCTABISIOIMIER YIPO3Y
IUIST OKPYKAaIOIIEW cpembl, CM. CHOCKY 59 BEIIIeE.

66/ B oToM cBsizm cM. KyBEeHTCKYI0 DErHOHANBHYIO KOHBEHIIUIO O COTPYJHHUYECTBE B
00JaCTH OXpaHbl MOPCKOM Cpembl OT 3arpssHenns or 24 ampens 1978 roma, United Nations,
Treaty Series , vol. 1140, p. 133; KoHBEHIIMIO O IpPemoTBpAIlEHUM 3arpsi3HEHHS MOpS
cOpocaMH OTXOHOB ¥ OPYrUX MartepuaiaoB oT 29 mekabps 1972 roma, ibid ., vol. 1046,

p. 120; Koupenmuo o 3ammre Cpeam3eMHOTO MOpSI OT 3arpssHeHus oT 16 deBpans

1976 roma, UNEP, Selected Multilateral Treaties in the Field of the

Environment , p. 448; KonBeHnmmio o 3ammrTe MOpPCKOM Cpelgbl panoHa baiaTuiickoro mops oOT
9 ampenss 1992 roma, [IMO 1] LDC.2/Circ.303; KonBennuro o 3amure YepHOro mMops OT
sarpssHenns ot 21 ampemns 1992 roma, ibid ., Circ.302; KoHBeHIINIO 0 TpaHCTPAHUYHOM
BO3IEVCTBUM IIPOMBIIIIEHHBIX aBapuir oT 17 Mapra 1992 ropa, International Legal

Materials _, vol. 31, p. 1330; a Takke KOHBEHIIMIO II0 OXpaHe W WCIIOJIb30BAHUIO
TPaHCTPAHWYHBLIX BOJIOTOKOB M MEXIYHAPOIHBIX 03€p, CM. CHOCKY 40 BeIIe.

67/ Cwm., Hanpumep, KOHBeHIHWIO, pEryIHUPYIOIIYIO NEATEIHLHOCTh MO OCBOCHUIO
MUHEDPAIBHBIX PECYPCOB AHTAPKTHKH, B KOTOPOM pa3paboTKa HOPM 00 OTBETCTBEHHOCTH SIBIISIETCS
IIpeIBapUTEILHBIM YCIOBUEM pPa3BEIKHA W IOOBIYM IIPHUPOIHBIX DPECYPCOB B AHTapKTHKE, CcHOcKa 40
Beite.  Tekcr Komsennuwu cm. B ILM, vol. 28. p. 868. B BasenbckoW KOHBEHIAM O
KOHTpOJIE 3a TPAHCTPAHWYHOM IIEPEBO3KOM OITACHBIX OTXOHOB M HX yHAaJeHHEM OT 22 Mapra
1989 roma, B ee crathbe 12, IpemycMaTpHBAETCS, UYTO TOCYJAPCTBA- YYACTHUKHU IOJKHBI
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13) TIloHsTHe OTBETCTBEHHOCTH B OTPAHWYEHHOU CTENEeHW pa3pabaThIBalOCh W B pPaMKax
MIPaKTHUKK TocymapcTts.  Hampumep, mpu pasOumparenascTBe 1o meiry Trail Smelter
COOTBETCTBYIOIIIEMY IIIABHIBHOMY IIPENIPUSITHIO OBLIO pa3pelleHO IIPOTOJKAaTh 3aHMMAThCSI CBOEH
IeSITETLHOCTBIO, OJHAKO CYI YCTAHOBUI IIOCTOSHHBIM PEXXUM, IPEeIyCMATPUBAIOIINNA IIPU
OIIpellelIEHHBIX YCIOBUSIX BO3MeIlleHMe yIillepOa, HAHECEHHOTO aMEpHKAaHCKHM HHTEpecaM B
pe3ylIbTaTe BBIOpOCa ObIMa, HaXKe €CIU IeSTEIbHOCTh IPENIPUSITAS HAaXOIUTCS B ITOJIHOM
COOTBETCTBHUM C IIOCTOSIHHBIM DEXKHMMOM, OIIpelelIeHHLIM B BBIHECEHHOM pEIIeHUMH:

"Cym cudMTaeT, YTO NPEANMCAHHBIA PEXXUM, BEPOSTHO, II03BOJUT YCTPAHUTH IPUYHHBI
HBIHEIITHUX PAa3HOTIIACHM M, KaK ®TO OTMEYalloch paHee, BO3MOXKHO, IIPEIOTBPATUTH B
OymyllleM HaHeCeHHe KaKOIo- JU0O0 MaTepHaIbHOTO yIiepOa, aHaJOTHYHOTO TOMY, KOTOPBIA
ObLI NpWYMHEH InTaTy Bammearrod.  OXHAKO, ITOCKOJBKY IAaHHBIA PEXKUM WA MEDBI
KOHTPOJISI, KOTOpbIE B COOTBETCTBHMM C HACTOSIIHM JOJKHBI OBITh IPUHSITHL U
OCYIIECTBISITECS INIABIILHBIM TPEINPHUSITHEM, MOLYT HEe TPUBECTH K JKEIIaeMBbIM M
OXXMIAEMBbIM pPE3YJIbTaTaM, M IIOCKOJBLKY B CBOEM OTBeTe Ha Bompoc N° 2 cym mpocmia
IUTABUJILHBIE TPEINPHUATUAS BO3IEPKUBATHCA OT NPUYMHEHHS yilepba ImMTaTy BamuHrTOH B
OymayIieM, KaK DTO YKa3bIBaeTCd B HACTOSIIEM peEIIeHWH, Cym gaeT Ha Bompoc N 4
CIENYIOIIUN OTBET.... a) ecau mocae 1 oxTsa6pst 1940 roma OBLT HPUYUHEH

Kakou- 1100 yiiepd HIM eClId TaKOoW yIuepO OymeT IpUYMHEH B OYIYIIEM, KakK B
pe3ylIbTaTe HECOOIIONEHUS IUIABMIIBHBIM IPENIPUITHEM IIPEIIMCLIBAEMBIX HACTOSIIINM
MOJNIOKEHNI, TaK ¥ IPH COONIONEHHWM JTAaHHOIO pEeKMMa, TaKOM yIIepO IOMIEKUT
BO3MEIIEHNIO, HO TOJBKO TOINAa M eCiad 00a IIPaBUTEIbCTBA pPa3paboTaloT IPOLEAYPHI B
OTHOIIIEHNU TpPeOGOBaHUS O BO3MEIleHWH... " 68 /.

14) C gpyrom croponsl, B jnene Lake Lanoux, cym, B oTBeT Ha yTBepXjueHue HMcmanum o
TOM, 4YTO peanu3anus (GpaHIy3CKUX IPOEKTOB CO3TACT YPE3MEPHBIN PUCK IJIsS HCIaHCKHX
KOMIIAHMH, B OOINEM IIIaHe 3asBMJI, UYTO HMKAKOM OTBETCTBEHHOCTH HE BO3HHMKAET, IIOKa
MIPUHUMAIOTCS. BCE BO3MOZKHBIE MEPHI IIPETOCTOPOKHOCTH, B TOM UYTO KacaeTcs HaHECEHUS
yiiep6a 69/. Cyn KpaTKO 3aTPOHYJ BOIPOC 00 OIIACHOM NESTEIbHOCTH, 3asBUB CJIEAYIOIICE.

pa3paboTaTh IIPOTOKOJ II0 BOIPOCAM OTBETCTBEHHOCTM M KoMIleHcamuu, International Legal
Materials, vol. 28. p. 657. CM. Takxke BaMakcKyio KOHBEHIIMIO O 3aIpeTe Ha BBO3 B
AdpUKy M KOHTPOJIE 3a TPAHCIPAHMYHON IIEPEBO3KOM W HCIIOJIL30BaHMEM BHYTpH AdpPHUKH
OIIaCHBIX OTX0J0B OT 29 sguBapsa 1991 roma, B KOTOpPOM TaKxKe IIPEAyCMAaTPHUBAETCS, UTO
rocymapcTBa - yd4yacTHMKM KOHBEHIMM NOJIKHBI pa3padoTaTh IIPOTOKOJ, KaCaroIIMICS
OTBETCTBEHHOCTH M Kommencanwmu, ibid ., vol. 30, p. 773.

68/ Cwm. cHocky 10 BeIme, pp. 1980-1981. IToguepKHYTO HaMHU.
69/ Cyn 3asBui:

" DTOT BOIPOC B HEKOTOPOW CTEIEHM 3aTparuBajici B KOHTPMEMOpPAHIyMeE
Wcmanmm, KkoTopas momdepKHydIa " Ype3BBIYAMHYIO CJIOKHOCTEL' IIPOIEIYPHI
KOHTPOIsA, €€ " BechbMa OOpEMEHHUTEILHBIN' XapakTep M " OIMaCHOCTh HAaHECEHUS
yiiepOa WX IPOSIBIEHUS XalaTHOCTH IIPU OOecledYeHuH (QYHKIMOHUPOBAHUS
3aTBOPOB IIIIO3a, a TaKXXe CO3JaHWS 3aTopa B TYHHeNe". OxgHako HUKOTHA
HE YTBEPKIAIOCh, YTO HaMedaeMble pabOThI OyIyT MMETh HMHOM XapakTep WIIH
Ke OyIyT COIpSKEHHBIMHA C IPYIMMM BHIAMM DHCKA, HEXEIW IOJOOHBIE WM
paboThl, KOTOpHIE CETOTHS BEOYTCS BO BCEM MHpe. UYeTKO He YTBEPKIAIOCH,
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"YeTKO HE YTBEPXKIAJIOCh, YTO Hameuaemble | PpaHiumert] pabOTHI CO3MAIYT UYPE3MEDPHBIA DPUCK
IUIST TOOPOCOCENCKUX OTHOINEHHWI WM WCIOJNB30BAaHUS BOJOTOKA'. DTO MECTO MOXKHO
HCTOIIKOBBIBATh B TOM CMBICJIE, 4YTO, II0 MHEHMIO Cyma, Ype3MEPHO OIlaCHbIE BHUOBLI IOESITEILHOCTU
MIPEICTABISIOT cO00M 0COOyI0 IpOOJIEMy M UYTO ecid Obl McmaHus moKasalla, dYTO IPENIOKEHHBIA
®paHnuerl IPOEKT BBI3OBET UYPE3MEPHBIM PHCK HaHECEHMS TPaHCIPAHWYHOro yiiepOa McmaHuu, TO
CyI TIpHHSI Obl, BO3MO3KHO, WHOE pEIIcHHE.

15) B gexe Nuclear Tests MexnyHaponaeii Cynm ITOISKHBIM 00pa3’oM H3IOXKMUI 3asBIEHUE
ABcCTpaaun 0 ee OOECIIOKOSCHHOCTH IIO0 IOBOAY TOrO, 4YTO:

" mpoBogumble PpaHIIMEN SIepHBIE B3PBIBEI B aTMocdepe B aKBaTOpUM TUXOTo OKeaHa
BBI3BAJIM HAJ TEPPUTOpHEN ABCTPAIMU U JPYTUX PaMOHOB IOXKHOTO MOJYIIapHUs
DPAIMOAKTUBHBIE OCAJIKW, IIPWUBEIW K 3HAYUTEIHHOMY MPEBBIIIEHUIO IOIYCTUMOIO COJep3KaHUS
DPAaIMOHYKJIEUJOB B TPOJAYKTaX NMUTAHWUS W B OPraHU3Me 4YelioBeKa U IOJBEPIIIN
IOIIOJHUTEILHOMY PATUAIIMOHHOMY OOJIYUYEHMIO JIOAEH, JKHUBYIIMX B DTOM YacTH CBeTa, U B
ABCTpanuyd B YAaCTHOCTH, YTO DAJWOAKTHWBHBIE OCAJIKHM, BBIMIABIINE HaJ TEPPUTOpPUEH
ABCTpaauy, MOIYT OBITh IIOTEHIIMAIBHO OIIACHBI IJIsT ABCTpalMHd M €€ HaceJeHus, a
HaHECEHHBI TeM CaMbIM yIIep0 MOXKET OBITh HEBO3MECTHM, UYTO HpoBeaeHrWe PpaHIHEn
SIIEPHBIX MCOBITAHUU B aTMocdepe BbI3BAIO OIPENEJCHHBIM CTpaX W OINAacCeHUs y HacCeJeHUs
ABCTpanuy;  4YTO TMOCHIEACTBUS MNPOM3BOIUMBIX PpaHIUEN SIAePHBIX HCIBITAHUN I
MODPCKHMX DECYPCOB M YCIOBHHI OKPYXKAIOIIEW Cpeabl MOTYT OBITh HEOODATUMBI M HUKAKHE
IUIaTeXW HE TMOMOTYT WX YCTPaHWUTh, W YTO TIoOcsrateJbcTBo PpaHIMM Ha IIpaBa
ABCTpaIuM U €€ HacelleHHs Ha CBOOONY IMEPEIBUKEHHS B OTKPBITOM MOpPE U BO3IYIIHOM
MPOCTPAHCTBE HAaJ, HAM MOXKET WMEeTh HeoOpaTuMble mocienctBus” 70 /.

16) B cBoeM ocoboMm MHeHHHU cyabs HWruacuo- [IuHTO, OTMETHB, YTO, 1O ero MHeHuwoo, Cyn
He 0O0lIamaeT IOPUCOMKIIMEN IJIS PACCMOTPEHMs TAaHHOTO [eja, 3asBHI, YTO:

"ecim Cypn cOrjacuUTCS C CYThIO aBCTPAJIHMICKOTO YTBEPXKJIEHHS, TO OH IOWIET Ha BBEIEHHE
HOBOT'O TIOHSITHS B MEXXIYHAPOJHOE IIPABO, B COOTBETCTBHM C KOTOPLIM TIOCyIapCTBaM OYIET
3aIIpeIleHo 3aHMMAThC KaKMMH- TH0O COIPSKEHHBIMU C ONpeleleHHBIMUA PUCKAMHU BHIAMHI
IEeSTEIBHOCTH B IIPEleaxX MX COOCTBEHHOTO TEPPUTOPHAILHOIO CYBEPEHHTETa,  OJHAKO 3TO

YTO HaMedaeMble Pa0OThI CO3MANyT UYPE3MEPHBIM PHUCK B TOOPOCOCEICKUX
OTHOIIIEHUSIX WM K€ B MCIOIb30BAHMM BOJNOTOKA. Kak »TO OBLIO IOKa3aHO
BBIIIIE, TEXHWYECKHE TapaHTHU BOCCTAHOBIEHUS COCTOSHHS BOJIOTOKA SIBIISIOTCS
MaKCHUMAaJbHO YIOBJIETBOPUTEIbHBEIMU.  Ecin, HeCMOTps Ha IPHUHSITHEIE MEPHI
MPETOCTOPOKHOCTH, Ha BOCCTAHOBIIEHHE COCTOSHHS BOJOTOKA IOBIHSIET KaKoe-
J00 IIPOUCIIECTBHE, TAaKO€ IIPOUCIIECTBHE OYIET HOCHUTHL TOJNBKO BPEMEHHBIN
XapakTep M, II0 MHEHHIO O0EMX CTOPOH, He OyIeT IIPEeACcTaBIsSTh COOOM
HapyIIeHUs IIOJOXKEHUN craThu 9".

CM. cHoOCcKy 27 Bbime, pp. 123-124, para. 6.

70/ Nuclear Tests case (Australia v. France), (Order of 22 June 1973),
I.C.J. Reports 1973 , p. 104. Cyn He BBIHOCHJ pELIEHUS MO CYIIECTBY Melia.
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03Havajgo OBl IMPemOCTaBIeHHE ONHHM TOCYZApCTBaAM IIpaBa B IPEBEHTHUBHOM IIOPSIKE
BMEIIIMBATBCS BO BHYTPEHHHWE Jella JIpyrux rocymapcts” 71 /.

17) amee OH 3asiBWJI, 4YTO, " YYHMTBIBAasl HBIHEIITHEE COCTOSIHUE MEXIYHApOIHOrO IIpaBa,
WCHBITBIBAEMBIN TOCYyTapcTBOM " cTpax" wuiax " OeCIIOKOMCTBO", a TakxXe " OIMacHOCTh SHePHOM
paguanuu”’, II0 MOEMY MHEHHIO, SBISIOTCS HEIOCTATOYHBIMH, 4YTOOBI OOOCHOBATH IIPUMEHEHME KO
BCEM TOCyIapCcTBaM KaKHX- IMOO HOPM IIpaBa 0o0jiee BBICOKOIO IOPSIAKA M OrPAHUYUBATH HX
CYBEDEHUTET B OTHOIIEHWM WPOBEJCHUS SIEPHBIX WUCIBITAHUA B aTtMocdepe” 72 /. OH

CydTajl, YTo "Te, KTO NPHUIAEPKHMBAeTCSI HWHOTO MHEHUS, BO3MOKHO, SBJSIOTCS BEeIYIIUMU
MPENCTABUTENSIMH WJIA CTOPOHHUKAMM CHCTEMBI IIOCTEIIEHHOTO DPa3BHTHS MEXKIYHAPOIHOTO IIpaBa,
OJHAKO HEJONYCTUMO MPUHSITh BO BHUMAaHHWE WX MOKeJaHUS W U3MEHHUTb yXKe CIIOXHBIIYIOCS
cucremy mpasa” 73 /.

18) B psame cioyyaeB rocymapcTBa, He IPH3HAB KaKOHW- MIM0O OTBETCTBEHHOCTH, BBIILTIAYMBAIIHA
KOMIIEHCAIIAIO SKEPTBAM CYIIIECTBEHHOTO TPAHCIPAHMYHOIO yiiepba. B »ToW cBI3u caenyeT
OTMETHUTH HUKECIETYIOIIEE.

19) Cepus smepHbIX HCHbITaHUi, mpoBeaeHHbIX CoemumHeHHbIMEU IllTatamm 1 mapra 1954 roma
Ha aTollle DHHUBETOK, IIpMBEJa K HAHECEHWIO yIepOa IalJeKo 3a IpefeiaMH 30HBI OIACHOCTH.
Yimep6 ObLI HaHeCeH SIIMIOHCKMM pbIOaKaM B OTKPBITOM MODE, M B pE3ylIbTaTe 3TOTO ObLIa
3apaxkeHa 3HAYMTeNIbHAs YacTh aTMOChEPHI M CYIIECTBEHHOE KOJIHUYECTBO DBIOBI, UYTO CEPBE3HO
IMOJOPBAJIO SITOHCKUM pHIOHBIA PBIHOK.  SmoHms moTpe0oBajla KOMIIEHCAIMH. B CBOEW HOTE OT
4 gupapst 1955 roma mpasuTenbcTBO CoenmHeHHBIX IlITaTOB, HHYEro He TOBOPS O IOPHIUYECKOM
OTBETCTBEHHOCTH, COTJIACHJIOCH BBIILIATATL KOMIIEHCAIIMIO 3a IPUYMHEHHBLI B PE3YJIbTATE TaKUX
WCTIBITAaHUN yinep6 74/.

71/ Ibid__., p. 132.
72/ Ibid_.
73/ Ibid_.

74/ TlpaButenbctBo CoemuHeHHBIX IlITaTOB 3asBHIIO:
" IIpaButensctBo CoenmHeHHBIX IlITaTOB AMEpPHMKH €O BCEM SICHOCTBHIO 3asBISIET, YTO
OHO TOTOBO BBIIUIATHTH JEHEKHYI0 KOMIIEHCAIIMIO B KAYECTBE OMOJHHUTEIBHOTO BBIPAXKEHHUS CBOEH
00ECIIOKOEHHOCTA W CBOErO COKAJEHWS IO IIOBONY IIPUYMHEHHOIO YIIepoa... CoenuHeHHBIE
IIItaTel AMEPHKH HACTOSIIMM O€3BO3ME3NHO IIPENOCTABISIOT IIPABUTEIBCTBY SIIMOHME 0€3 CCHUIKHA
Ha BOIPOC 00 OTBETCTBEHHOCTH CymMMy B 2 MiH. mpomia. CIIA mis 1meiedl KoMIEHcalluy yimepoa,
MIPUYNHEHHOTO B pE3yJNbTaTe SIIEPHBIX MCIBITAHWIN, NPOBEIeHHBIX Ha MapimamiaoBeix OcTpoBax B
1954 rony.

IIpaButensctBo CoenmmHeHHBIX IllTaTOB AMeEpHMKHM IIOJaraeT, dYTO IIPaBUTEILCTBO SIToHMH,
COTJIACHBINICH TIPHHSTH IIpemiaraeMyro cymMmmy B 2 MiH. goii. CIIHA, pemaeT »TO OJsd IOJHOTO
VIOBIETBOPEHUSI BCeX, 0€3 HCKIIOUEHUS, HCKOB, NpenbsaBiaseMbiXx K CoemmHeHHbIM IllTaTam
AMepUKN WM €€ areHTaM, HAIMOHAJIbHBIM WM IOPUINYECKMM OOPa30BAHHUSM B OTHOIIEHUN
KaK¥X- JA00 yBEYHWH, IOTEPh WMIM YIepOa, IPUYMNHEHHBIX BBIIIEYKA3aHHBIMH SIEPHBIMUI
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20) Yto kacaetrcs ymiepba, mnpuumHeHHOro B 1954 romy skutensiM MapiiamroBbix OCTPOBOB,
KOTOpBIE B TO BpeMS SBISIIHCHL TomomevHoun Tepputopuern CoemmHeHHBIX IIlTaTOB, TO
Coenunennsle IIlTaTel Tak:Ke COrJIACHINCH BBIIIJIATHATL KOMIIeHcammio. B gokmame Komwurera mo
BHYTPEHHHM U OCTPOBHEBIM TepputopusM ceHata CoenmHeHHBIX IIITaTOB 3asBISIIOCH, YTO M3- 3a
HEIpeIBUICHHOIO M3MEHEHHUs HAIpaBIeHHs BeTpa cpa3y >Ke IIOCIe SIEePHOrO0 B3phIBA BO3IEHCTBHIO
CHIIBHBIX PAgUOaKTHUBHBIX OCAIKOB IOIBepriuch 82 xuTend atoiima Pomreman. Ilocme ommcanwms
TOrO, KakKoM yIiep0 ¥ Bped ObLIM NPUYMHEHBI 3JO0POBBI0 M COOCTBEHHOCTH DTUX KUTEIEH U
Kakas CYIIeCTBEHHAs MEIWIIMHCKas MOMOINL ObLaa cpa3y ke okaszaHa CoemuHeHHbIMH IllTaTamu, B
IOKJale JHejJaeTcs CIeAyIoImM BhIBOA. " OmHAKO HEIb3S 3as9BHUTh, YTO IIPUHSTEHIE
KOMIIEHCAIIMOHHBIE MEPHI OBUIM IIOJHOCTBIO YIOBIETBOPUTEIBHBIMU...", B moxmame OTMeEUalloch,
yto B deppane 1960 roma mpotuB CoemuHeHHbIX IllTaToB OBLTa IIOmaHa >XKajdo0a B BBICOKHHI CYI
STOM TOHOIIEYHON TeppuTOopuH Ha IpenMeT moaydenns 8 500 000 momn. CIIIA B KadecTBe
KOMIIEHCAIIUN 3a YIIep0 HMYIIECTBY, JYYEBYIO OOJE3Hb, OXKOTH, (HU3NYECKHAE U IYIIICBHBbIE
CTpPajaHMsI, IIOTEPIO CYIPYKECKON OOILIHOCTH >KM3HH M MEIUIIMHCKHAE PACXOIbl. DTOT HCK OBLI
OTKJIOHEH, IIOCKOJBKY OH OBLI MOJaH He II0 momcygHocTH. OOHAKO B TOKJIAIEe YKa3bIBallOCh,
yTo 3akoHOMmpoeKT N° 1988 ( o BhIIaTE KOMIIEHCAI[UM), MPEICTABICHHBIA B IalaTy
MIpeacTaBUTeNeNd, OBLI " HeoOxomuM I Toro, 4ToObl CoemmueHuble IIITaTel MOTIH YHOBIETBOPUTH
CIpaBeIJINBbIe TpeOOBaHWS HTUX Jiogen”. 22 asrycra 1964 roma mpe3umeHT JKOHCOH IOMMMCAI
3aKOH, B cooTBeTcTBUM ¢ KOoTophiM Coenuuennble IllTaTel " wu3 4YyBcTBa cocTpajaHus [ OepyT Ha
ce0si] 0053aTeILCTBO IIPEIOCTABUTH KOMIIEHCAIIUIO KUTENISM aToJia POHremam B IOJOMEYHON
TeppuTopur THUXOOKEAHCKUX OCTPOBOB B CBSI3M C TEM, UTO OHU IIOABEPIIIMCH PaTHAIIIOHHOMY
OOJIyYEHHIO BCIIEICTBHE TEPMOSIIEPHOTO B3DbIBA, IIPOM3BEIEHHOIO Ha aTojule BUKWHM Ha
MapmamioBeix OctpoBax 1 mapra 1954 ropma", wu mopyuma BeiuiatTuth 950 000 momm. B
DPaBHBIX YacTSX IMOCTPAIABIIUM XKUTENSIM atojuta Ponremam 75/. CorjmacHo Ipyromy

mokiamy, B umioHe 1982 roma agMHHHUCTpAIds IIpe3umeHTa Pedrana OblLIa TOTOBA BBIIIATUTH
mpaBUTENbCTBY MapiraaaoBeix OctpoBoB 100 MIH. mOI. B TOpSAKE YIOBIETBOPEHUS BCEX
KMCKOB, TnpeabsaBileHHbIX K CoemuueHHbIM IllTaTaM SKUTENSIMH STUX OCTPOBOB, 3HOPOBBIO H
MMYIIECTBY KOTODPBIX OBLI HAaHECEH yIIepO B pe3ylbTraTe WCILITAHUN SIIEPHOIO OPYKUS,
npoBeneHHbix CoenuHenHbiMU IllTaTamu B Tuxom okeane B mepuopn 1946-1963 romos 76/.

21) B 1948 romy B Apumsare B Hrtanum Hemameko oT rpaHunsl ¢ llIBelinmapueir B3opBajcs
3aBOJ] IO IIPOM3BOJCTBY OOEIPHUIIACOB, B DPE3YJIbTATE YETO DAY IIBEMIAPCKUX KOMMYH OBLI
HaHeceH yuiep0O pasanuHoil ctenenu. IIpaBurenncTBo IlIBedrapuu moTpeOOBAI0 OT IIPABUTENLCTBA
Wranun BO3MEIEHMST IPUYMHEHHOIO YIIepOa, OHO COCIIaIoOCh Ha IIPHUHIUII JOOPOCOCENCTBA M B
KauyecTBe JOBOJA YTBEp:Kmajlo, 4To MTanms HeceT OTBETCTBEHHOCTb, IIOCKOJBKY OHAa JIOIIyCTHIIA

HUCIILITAHUSIMUA .

CMm. The Department of State Bulletin , Washington, D.C., vol. 32,
No. 812, 17 January 1955, pp. 90-91.

75/ Cwm. cHocky 29 Bbwime, Vol. 4, p. 567.

76/ International Herald Tribune , 15 June 1982, p. 5, col. 2.
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pa3MelleHre IMPOM3BOMSIIErO B3pLIBUATHIE BEIIECTBA 3aBOJAa CO BCEMHU BBITEKAIOIIMMU OTCIOIA
PUCKaMM B HEITOCPEJCTBEHHOW ONM30CTH OT MEXJIYHAPOIHOW TpaHHUIbl 77/.

22) B 1971 romy nubepumiickui Tankep " JIKymmaHa" cell Ha MeJdb M DPACKOJIONCS HETANEKO OT
Huwnratel Ha 3amagHoOM IT00epeskbe SIMOHCKOro ocTpoBa XoHcio. HedThr m3 TaHKepa pasaniIach
II0 IIO0EPEXBI0 M HAHECHIA CEPLE3HBIA YIIEPO MECTHOMY pPBLIOOJIOBCTBY. IIpasurenscTBo JInOepuu
(mox cdmaroM KOTOpOW TUTaBaj BTOT TAaHKEpP) TMPEIJIOKUIO MECTHBIM DphI0aKaM 3a TPUYHMHEHHBIN
ymiep6 200 MJIH. WeH, C 4YeM Te COTJIaCHJIHCh 78/. B sTOoM geme mpaBuTenbcTBO JImbGepuu
COTJIACHIIOCH OTBETUTH 3a yIepO, NIPUUYMHEHHBIM TEeNCTBHEM YacTHOTO juia. IlpemcraBisteTcs,
YTO Ha OMUIIMAILHOM IHINIOMATHYECKOM YPOBHE HE BBIIBUTAJIOCh HUKAKUX YTBEPKIEHUHN O
coBepuieHur JInGeprerl IIPOTUBOIIPABHOTO HESHUS.

23) Ilocne aBapwm, B pesynbrate Kotopow B mope B Yeppu- [lomHTte, 1mrar BammwmHrroH,
BeuTHIOCE 12 000 TalIoHOB CHIpOM HEMTH, UYTO IPHUBEIO K 3arpsS3HEHWIO KaHAICKUX IUISKEH,
npaBuTenbcTBO Kananpl HampaBuiio ['ocymapcTtBeHHoMmy pnemapTameHTy CoenmHeHHBIX IITaToB HOTY,
B KOTOPOHM OHO BBIPA3MIIO CBOIO CEPHE3HYIO OOECIIOKOEHHOCTH B CBSI3M C OTOM " OIMACHOM aBapueml”
M OTMETHUIO, YTO " IPaBUTEILCTBO XOTEIO OBl IOJYYUTh TBEPAbIE 3aBepeHUS B TOM, YTO TEMH,
KTO HECET IOPUINYECKYIO OTBETCTBEHHOCTh 3a DTO, OYyIeT BBILIAYEHA IIOJTHAS KOMIIEHCAIUS 3a
BeCh NPUYMHEHHBIN yIiep0, a TakXke OYyIyT OIUIaueHbl pacXojabl Ha ovucTKy" 79 /.

PaccmaTpmBasi TIpaBOBBIE TOCIEICTBUS JAHHOW aBapuM B mapiamMenTe KaHambl, MHHHUCTD
WHOCTPAaHHBIX Aenl KaHanmpl 3asBUI:

"MbI B IIEpBYIO O4Yepenb CTPEMHMCS OOECIIEUYMTh COOIIOIEHHE MIPHUHIIHIIA,
YCTAHOBIIEHHOTO IIPX IIPOBENEHHWM apOMTPakHOTO pasbmparenbcTBa 1o meny Trail Smelter
mexny Kamamort m CoemmHeHHbIMU IlITaTamMm AMepuKH.  DTOT IPUHIUII OIpPEHENSeT, YTO
HY OJHa CTpaHa HE MOXKET MJOIYCKaTh HCIIOJIL30BAHME CBOEM COOCTBEHHOM TEPPUTOPHHU LIS
TOr0, 4YTOOBI IPUYUHSATH YIIEpO TEPPUTOPUU APYTOHM CTPaHBl, M OHA JOJXKHA HECTH
OTBETCTBEHHOCTh 3a BBIIJIATY KOMIIEHCAIIMM B Cllydyae NpWYMHEHMs yiiepOa. Kamanma B3suia
Ha ce0d 3a BTO OTBETCTBEHHOCTL B Hene Trail Smelter, M Mbl PAaCCUUTBIBAEM, 4YTO B
IaHHOUM CHUTyalluM OymeT IPUMEHEH TOT 3Ke MPUHUMI. JeHCTBUTEIbHO, BDTOT MPUHIUI yXKe
ObLT IOINEepKaH 3HAYUTEIbHBIM YKCIOM TOCYyIapcTB, M, KaK MbI HageeMcs, OH OyIer
npuHAT Ha CTOKTOJIBMCKONM KOH(MEPEHIMX B KAYECTBE OCHOBHOM HOPMBI MEXIYHAPOITHOIO
mpaBa " okpyxkaroteint cpemsr” 80 /.

24) Cchutasich Ha TIPELENIEeHT, CBs3aHHBIM ¢ gesoMm Trail Smelter, Kanapma yrBep:kmaia, d4TO
Coenunennbie IlITaTel HECYT OTBETCTBEHHOCTHh 34 SKCTEPPUTOPHUANBHBIN yINEpO, IPUYNHEHHBIA B
pe3ynbTaTe OEeHCTBUM, COBEPINEHHBIX II0J WX TEPPUTOPHUAIBLHBIM KOHTPOJEM, HE3aBUCUMO OT
Hammuus BuHBI CoemmueHHbIX IlltatoB. IIpWM OKOHYATENBHOM pa3pelleHHH STOrO CIIOpa

77/ Guggenheim, cMm. cHocky 28 Beime, p. 169.

78/ The Times , London, 1 October 1974; Revue générale de droit
international public , Paris, vol. 80, 1975, p. 842.

79/ The Canadian Yearbook of International Law 1973 (Vancouver),
vol. Xl, pp. 333-334.

80/ Ibid ., p. 334.
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MPUHIIAN, Ha KOTOPBINA cchilamack Kawmama, He ymoOMHHAJCs, 4YacTHas KOMIIAHWs, IIO0 BHHE
KOTOpOM OBLIO COBEPIIEHO 3arps3HEHHE, MPENIOXKMUIA OILIATUTL DPACXOIbl HA OYHCTKY.

25) B 1973 romy B MIBEHIIapCKOM KaHTOHe bBasens- IlITanT Mo BUHE PACIIONOXKEHHON IO IPYIYIO
CTOPOHY TpaHMIIbI (PAaHIY3CKOM XMMHYECKON (haOpHUKK, IPOU3BOMAINEH HHCEKTHIIUILI, IIPOU3O0IIEI
CEpPhE3HBIN CiIy4yaldl 3apaxkeHWs. B pesyiabrare 3apaskeHusl ObLI HaHECEH YIIEPO CEIbCKOMY
XO3SIMCTBY M OKPYXKAOIIIEW cpefe STOr0 KAHTOHA M YHHUYTOXKEHO MOJIOYHOM IIPOAYKIIUM B 00BEME
mopsimka 10 000 1 B mecsi 81/. IIpaButenscTBo IllBedIapuy pEIUTEILHO BMENIAIOCh B

®TO [EJO U IIPOBEJO IIEPErOBOPBHI C BIACTIMH PpaHIUU, YTOOBI OCTAHOBUTH 3arpsa3HEHHE M
MOJIYYUTh KOMIIEHCAIIMIO 34 IPUYMHEHHBIN YIIEpO.

26) B xome meperoBopoB Mexny CoemnHenabiMu IllTaramu u KaHamoll B OTHOIIEHHH IMIPOEKTA
HedTsSHOW pa3Beiku B Mope bodopra y OGeperoB AINSICKM KaHAJICKOE TPAaBUTEILCTBO 00513a10Ch
TapaHTHPOBATh BO3MEIIEHUWE JF0O0T0 BO3MOXKHOTO yIepba B pe3ylbTaTe NesSTeIBHOCTH YaCTHOM
KOpIIOpaluy, KOTOpasl NOJIXKHA ObLIa IIPOU3BOIUTH Da3Benky 82/. XoTs »Ta 4acTHas
KOpIIOpalus TOJIXKHA ObLIa IPEIOCTABUTH O0S3aTEIbHYI0O KOMIIEHCAIIMIO ITOTEHIIMAIBHBIM
noteprieBituM B CoenuHenHbIx IllTaTax, KaHaJIcKOe MpPaBUTEIBCTBO IIPU3HAIIO OTBETCTBEHHOCTh Ha
IOTIOTHUTENIBHON OCHOBE B OTHOINEHHWW KOMIIEHCAIIMA TPAHCTPAHWYHOTO yImep0a, €CITH BBIILIATHI
YaCTHOW KOPIIOpAIlMM OKaXyTcs HemocTaTouyHbiMu 83/.

27) B cBSI3W CO CTPOUTENHCTBOM aBTOMAarucTpaiu B Mekcuke BOM3U TpaHUIbl ¢ CoeqUHEHHBIMHU
Ilratramu mpaBuTenbcTBO CoemmHeHHBIX IllTaToB, cuWTas, 4YTO, HECMOTPsS Ha TEXHHYECKUE
W3MEHEHHsI, BHECEHHBIE B IPOEKT II0 €ro IIpochOe, aBTOMATHUCTpalb He oOeclevnBalia
IOCTATOYHBIX TapaHTHH OE€30MaCHOCTH JJISI COOCTBEHHOCTH, pACIOJOXKEHHON Ha TEPPUTOPHH
Coemunenubix IllTaToB AMepHKM, 3ape3epBHPOBAJIO CBOM IIpaBa B cCllyyae HaHECEHMs yimepda B
pe3yiIbTaTe CTPOUTENLCTBA aBTOMaructpamu. B Hote ot 29 wmionmss 1959 roma, HampaBIEeHHON
MUHHCTPY HMHOCTpaHHBIX mel Mekcuku, mocol CoemumHeHHBIX IllTaToB B MeKcHKe B 3aKIIOUYEHHE
yKasa.

" BBuIy BBIIIEU3TOXKEHHOIO MHE IIOPYYEHO 3ape3epBHpOBaTh BCE IIpaBa, KOTODbIE
CoennnenHble IlITaThl MOTYT MMETh MO MEXJIYHapOLHOMY IIpaBy B clydae HaHECEHUS
ymep6a CoenmaenHbiM IllTaTam, B pe3ylbTaTe CTPOMTENBCTBA YKa3aHHOU
aBromaructpanu”’ 84 /.

28) B gnene Rose Street Canal u Coenunennble IllTatel AMepukum u MeKcuka
3ape3epBUPOBAIN IIPABO COCIATHCS HA OTBETCTBEHHOCTH TOCYHApPCTBA, YbM JEHUCTBUS IIO
CTPOUTENIbCTBY MOTJIM OBl HAHECTW YIIepO TEPPUTOPUHU IPYyroro rocymapctsa 85/.

81/ Cwm. Annuaire suisse de droit international, 1974 , Zurich, vol. 30,
p. 147. Ceriyac TPYOHO OIPENENHNTH, B YeM 3aKJIIOYAINCh OOCTOSTENhCTBA MAHHOTO [ejla M Kak
IIPOXOJUIIN ITUIIIOMATHUYECCKHUE IIEPETOBOPBHI.

82/ International Canada , Toronto, vol. 7, 1976, pp. 84-85.

83/ Ibid .
84/ Whiteman, c¢M. cHocky 29 Beime, vol. 6, p. 262.

85/ Ibid ., p. 264.
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29) B mnepenmcke mexny Kawamont m CoenunennbimMu IllTaTamMmu AMepwKM B OTHOIICHHH
aMEepHKAHCKUX TOA3eMHBIX SIIEPHBIX WCHbITaHWME B KaHHMKHMHEe Ha ocTpoBe AmMumTka KaHama
3ape3epBUpOBaja CBOM IIpaBa Ha KOMIIGHCAIIMIO B Cllyyae HaHeceHUs yiaepba 86/.

30) [ToroBopHast MpakTWKa CBHIETEIBCTBYET O SICHOM TEHAEHIIMM BO3JIOKEHHS HEIPOTUBOIIPABHOM
( sine delicto ) OTBETCTBEHHOCTH 3a SKCTEPPUTOPHAIBHBIM YIIIepO Ha OMEPaTOPOB AESTENbHOCTH
WIA WX CTPaxOBIIUKOB 87/. TakoBa OObLIYHAS IIPAKTHKA B MEXIYHAPOTHEIX IOTOBOpPAaX,
KacaloluXxcsd B IIEPBYIO OUYEPENbh KOMMEDPUYECKOM IEATENBHOCTH. B psie KOHBEHIWI,
PETYIUPYIOIINX IESATEIBHOCTh TIAaBHBIM OOpa30M YAaCTHBIX OIIEPATOPOB, Ha TOCYZapCTBa
BO3JIAraloTCs HEKOTODPHIE 0053aTelbCTBA II0 OOECIIEUEHUIO TOIO, YTOOBLI €ro OIEepaTOphbl COOIIONATIU
yKa3aHHbIE HOPMBI.  ECIH rocygapcTBO HE [eJaeT 9TOr0, Ha HEro BO3IaraeTcs OTBETCTBEHHOCTHh
33 HAHOCHMBIM OIIEPATOPOM VINEPO NMOO B IIIaHE BO3MEIIEHUS B IeJIOM, JHOO B IIIaHE
BO3MEIIIEHNST TOM YacTW, KOTOpas He BO3MeIllleHa omepaTtopom 88/.

31) C npyrou croponsl, KOHBeHIUS 0 MeXIYHAPOTHOW OTBETCTBEHHOCTH 3a YIIEpO,
HaHOCUMBIA KOCMUYeCKUMH oOBbekTamMu 1972 rtoma 89/ Bo3zjmaraer Ha 3amyckaroliee OOBEKT
rocyIapCcTBO a0OCOIIOTHYIO OTBETCTBEHHOCThH 3a TpAaHCTpaHWYHBIM yinepo. BDrta KoHBeHmus
VHHKAJbHA TEM, UYTO B IIEPUOM, €€ 3aKIIOYEHMsS IPeIIoIaraloch, 4YTO pPeryIupyeMas IesITeIbHOCTb
BBUIY €€ XapaKTepa OymeT IPOBOIMTLCS TOJBKO TocymapcTBaMu. OTa KoHBEHIHS SIBISETCS
VHHUKAJIBHON W IIOTOMY, 4YTO OHA IPEIOCTaBISIET IIOTEPIIEBIIEH CTOPOHE BBIOOP MEXKIY

86/ International Canada , Toronto, vol. 2, 1971, pp. 97, 185.

87/ Cwm., Hampumep, B o06jacTu 3arpsisHeHUS HedThIO:  MeXIyHapoaHash KOHBEHIIUS O
TpaskIaHCKOM OTBETCTBEHHOCTH 3a yIepO oT 3arpsasHeHus HedTeio 1969 roma, cM. cHOcKy 64

Boirre, IIporoxon xk Komsenmmmm 1969 roma, ibid.; MexxnyHapongHas KOHBEHIIMS O CO3TaHUHU
Mexnynapomgaoro ¢hoHIA IS KOMIIEHCAIIMM yIepOa OT 3arpsa3HeHust HedTbI0 oT 18 mexabps
1971 roma, United Nations, Treaty Series , vol. 1110, p. 57; KouseHnust o

TpaskIaHCKON OTBETCTBEHHOCTH 3a VIIepO OT 3arpsa3HeHus HedTHI0O B pe3ylIbTaTe DPa3BEIKH U
pa3paboOTKM MHUHEPAIbHBIX PECYPCOB MODPCKOTO jJHA, CHOCKa 64 BhIIIe. B oGnactu simepHOM
SHEPrMM W MaTepmajaoB. KoHBeHIMS 00 OTBETCTBEHHOCTHM IEPEN TPEThEH CTOPOHOM B OOIIACTH
SIepHOM BDHepruu, cM. cHoOcKy 60 Bemmre; KoupeHius, momoiHsmomas [lapu>KCKyl0 KOHBEHIIHIO
00 OTBETCTBEHHOCTH IIepel TPEThEM CTOPOHOM B OOJACTH SIIEPHON BDHEPTUM OT 29 HIONs

1960 roma, UNEP, Selected Multilateral Treaties in the Field of the

Environment , p. 171; KonBeHIMs 00 OTBETCTBEHHOCTH OIIEPATOPOB ATOMHBIX CYIOB,

CM. CHOCKY 64 BbIIIE; Benckas KoHBeHIMS O TpaxXIaHCKOM OTBETCTBEHHOCTH 3a SIIEPHBIN
yiiep0, CcM. CHOCKY 62 Bwimre; KOHBEHIMS O TPaKIAHCKOM OTBETCTBEHHOCTH B 00JIaCTH
MOPCKOH IIEPEBO3KM SIIEPHBIX MATEPUaIOB, CM. CHOCKY 64 BBIIIIE. B o6macTu Opyrux BHIOB
nesaTeabHOCTH.  KOHBEHIMS O MeXXIYHAPOTHON OTBETCTBEHHOCTH 3a YyIIepO, IIPUIYNHEHHBIN
KOCMHUYECKMMHU OOBEKTAMH, CM. CHOCKY 26 BhIIle, a TakXe KOHBEHIWS O TpaxkIaHCKON
OTBETCTBEHHOCTHM 3a YIIEepO B DPE3yIbTaTe OESTEIbHOCTH, IPEIACTABILIONIEN OIACHOCTh IS
OKpY3KaIOIIe! Cpeabl, CM. CHOCKY 59 BrIlIe.

88/ Cm., wmampumep, crathio Il KoHBeHIIME 00 OTBETCTBEHHOCTH OIIEPATOPOB ATOMHBIX
cymoB 1962 roma, cMm. CcHOCKY 64 BpIIle, W cTaThio 8 KOHBEHIIMU O peTyIMPOBAHUN
IEeSATEIILHOCTA 10 OCBOEHHIO MUHEPAIBHBIX PECYypCOB AHTAapKTHKH, CM. CHOCKYy 40 BpIIIe.

89/ CMm. cHocky 58 Brile.
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OPpEABABICHUEM HCKa O KOMIICHCAIMKM B HAIIMOHAJIBHOM CyAC WU B036Y)K,IIGHI/IEM HCKa IIPOTHUB
COOTBETCTBYIOIIIECTO TroCymapCTBa IIO0 OUINNIOMATHYCCKHUM KaHaJlaM.

32) CruemyeT OTMETHTh, YTO TEHAEHIUS TPeOOBAHUS KOMIIEHCAIIMM SIBJISIETCS CKOpEE
IIparMaTUYECKOM, HEXKeJId TeOPETHYSCKH OOOCHOBAHHOM ITOCIETOBATEIBLHOM TeOpHer
OTBETCTBEHHOCTH.  OTBETCTBEHHOCTh YAaCTHBIX OIEPATOPOB, WX CTPAXOBIIWKOB M, BO3MOXKHO,
roCyIapCcTB IPUOOpPETAaeT caMble pas3iIu4yHble (opMbl. TeM He MeHee M3 PACCMOTPEHHOM BEIIIIE
IOCTATOYHO HEOTHO3HAYHON IPAKTUKKW OYIeT 3aKOHHBIM BBIBECTH IPHU3HAHWE - XOTS U B
HekoTophIX ciydasix de lege ferenda - TOTO IIPUHIIMIIA, YTO OTBETCTBEHHOCTHL JIOJIXKHA
MIPOUCTEKATh M3 HAaHECEHHUs CYIIECTBEHHOIO TPAaHCTPAaHWYHOTO yInepba, BO3HHUKAIOIIETO B
pe3yIbTaTe TaKUX BHIOB HEATEIbLHOCTH, KOTOPBbIE YKa3bIBAaAWCh B CTaThe 1, HaxXe €CId BTH BHIBI
MesITeTPHOCTH KaK TaKOBbIe HE 3allpellleHbl 10 MEXIYHApPOTHOMY IIpaBy - M IIODTOMY HE BIEKYT
3a co0OM 00s3aTeNbCTB TpeKpalleHus win restitutio in integrum. C IOpyrom CTODPOHEI,
P HBIHEIITHEM COCTOSIHMM MEXXIYHAPOIHON IMPAKTUKKA DTOT IIPUHIMI HE MOXKET OBITH YTBEPKIEH
06e3 OroBOPKM, 4YeM U OOYCIIOBIIEHAa HEOOXOOUMOCTh OTCHIIKH K OCYIIECTBICHHMIO OOIIETO
TIPWHITATIA B TIOJNIOXKEHWSX, COAEPKAIUXCS B IPYIMX MeCTaX B BTUX CTaThIX.

CraTtps 6

CoTpyIHHYECTBO

COOTBETCTBYIOIIME TOCYLAPCTBA JTOOPOCOBECTHO COTPYIHMYAIOT M, B Clydae
HEOOXOOMMOCTH, 3allpallliBalOT COMENCTBHE IJIFO0OM MEXIYHApOTHON OpraHW3alldd B
MPeNOTBPAIIEHNN WX CBENEHHMUM K MHHHMYMY DPHCKa CYIIECTBEHHOTO TpPaHCTPAHUYHOTO
yiiepba M, €eCIM TakKoM yIiepOd HaHeCeH, B CBEIEHMH K MHUHHUMYMY €ro IIOCIEICTBHM KaK B
3aTparuBaeMbIX TOCYIAapCTBaX, TaK M B TOCYIapCTBaX MPOWCXOKIEHHSI.

KommMmeHTapun

1) Ilo muenmio Komwmccuu, TIPUHIIMII COTPYIHHWYECTBA MEKIY TIOCYyIapCTBAMH SIBIISIETCS
OCHOBOITOJIATAIOIIAM B Jeje pPa3pabOTKH M OCYIIeCTBIeHUS 3D(hdhEeKTUBHON IIOJTUTUKH
OPEeIOTBPAIllCHUS WIIM CBEICHUS K MHHHUMYMY DHCKa HAHECEHUS CYIIECTBEHHOT'O TPaHCTPAHUYHOTO
ymiep6a. TpebGoBaHHE O COTPYTHHYECTBE TOCYIAPCTB pPACIPOCTPaHSIETCS Ha Bce (ashl
IUIAHUPOBAaHUSA U ocymiecTBiaeHnd.  [IpmHium 24 CTOKTOIBMCKON JeKIIapallid W TPUHIAN [
Hexkmapanuu Puo- ne- 2KaHelipo NMpU3HAIOT COTPYJHUYECTBO B KayeCTBE OCHOBHOTO 3JIEMEHTA
00010 5 EKTUBHOTO ILUIAHUPOBAHUS B IEISX OXPaHbl OKDPYKAIOIIEN Cpenbl.  boiee
KOHKpEeTHbIE (OPMBI COTPYIHUYECTBA yKa3aHbl B CTaThsIX B IiaBe |, B vyacTHOCTH cTaThsx 13-
18. B HuUX mpemycMaTpwBaeTCs YYaCTHE 3aTParMBaeMoOTO TOCYHApCTBA, HEOOXOTMMOE LIS
MOBBIIICHUST DG GEKTUBHOCTA JTIOOBIX NPEBEHTHBHBIX NEWCTBUHM.  3aTparuBaeMoOe IOCYIapCTBO
MOXKET IIydIlle, YeM KTO- Ju0O0 Ipyrou, 3HATh, KaKWe BUILl YKA3aHHOH IEATEIHLHOCTA MOLYT
IIPENCTABIATh O Hero OOJBIIYI0 ONMACHOCTh HAaHECEHHUs yInepOa MM KAaKHe PAMOHBI €ro
TEPPUTODHM, OJM3KHE K TPaHUIE, MOIYT OBITH B OOJBIIEN CTENEHH 3aTPOHYTHI TPAaHCTPAHUYHBIMU
MOCIENCTBUSIMIA YKA3aHHOM NEeSITEIbHOCTH, TaKue, KaK 0C000 ysI3BHMas DKOCHCTeEMAa M T. [I.

2) IlaHHast cTaThsi TPeOyeT OT COOTBETCTBYIOIIUX TOCYAApCTB JOOPOCOBECTHO COTPYIHUYATH.
IIyuxT 2 crateu 2 YcraBa Opranmsanun OOBeIWHEeHHBIX Hammil mpenycMaTpuBaeT, 4YTO BCE €€
YJIeHbI " TOOPOCOBECTHO BBIMOJHSIOT IPUHSATHIE HAa Ce0s IO HACTOSIIEMY YCTaBy 00s3aTelIbcTBa".
B npeamOyine BeHCKOW KOHBEHIMH O IIpaBe MEKIYHAPOIHBIX IOroBOpoB M KOHBEHIMH O
IIPaBOIIPEEMCTBE TOCYIAapCTB B OTHOIIEHHM ITOTOBOPOB TOBOPUTCS, UTO IPHUHIIMII TOOPOCOBECTHOCTHU
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MOJNIYYUII BceoOIlee mpusHanme. Kpome Toro, crathd 26 u myHKT 1 crateu 31 Benckon
KOHBEHIIMM O TIpaBe MeXIYHApOIHBIX JOTOBOPOB IPHU3HAIOT OCHOBOIIOJATAIOIIEE MECTO 3TOrO
IIPUHIINIA B CTPYKTYpe OOroBopoB. Pemenwe MexayHapoguoro Cyma mo memy Nuclear Tests
Kacaercs cdepbl IpUMEHEHMS IPUHIMIIA HOOPOCOBECTHOCTH. B »tom gmeme Cyn 3asiBHJI, 4YTO

" OOHMM M3 OCHOBHBIX IIPUHIIUIIOB, PEryIUPYIOIINX CO3JaHHE M COOIIOIEHHE IIPaBOBBIX
00sI3aTEJLCTB, HE3aBUCHMO OT WX WCTOYHWKA, SBIsSeTcS TpWHIUN mo6pou Bomm” 90 /.

Takast mosummst Cyma IpemmojiaraeT, 4YTO INPHHIMI TOOPOCOBECTHOCTH DPACIPOCTPAHSETCS TaKXKe U
Ha OJHOCTODOHHWE nevrcTBHUs 91/. IeficTBUTENbHO, MPHHIUAI T00POCOBECTHOCTH

MPOHU3BIBAET " BCIO CTPYKTYPY MEXKAYHAPOIHBIX OTHOIIeHHWH" 92 /.

3) ApOuTpakubIf cym, co3maHHeir B 1985 roxy Kamamont m Pdpannmeir I pacCMOTPEHUS
CIHOPOB OTHOCHTEJIbHO mpowmcinecTBus B 3aamBe CB. JlaBpentmsa c¢ cymaoMm " Jla Bperann”,

yKa3ajJ, 4YTO IPHUHIUI JOOPOCOBECTHOCTH SIBISETCS ONHHUM M3 BIEMEHTOB, OO0eCIeYHBAIOIINX
IOCTATOYHYIO TapaHTHUIO IIPOTHB KAaKMWX- JU00 DPHCKOB, BBI3BIBAEMBIX 3JIOYIOTPEOIIEHUEM OIHOM W3
CTOPOH cBomMHU mpaBamu 93/.

4) Hcnons3yeMble B CTaThe CJIOBAa ' COOTBETCTBYIOIIME TIOCYIapcTBA" IIOIPa3yMeBaIOT T'OCYIapCTBO
IIPOMCXOKIEHUs] M 3aTParuBaeMO€ TOCYIapCTBO MM TOCymapcTBa.  XOTS COIEWCTBHE CO CTOPOHBI
IPYTUX TOCYTAapCTB, MOTLYIIUX IIOMOYh TOOMTHCS Ilellel, IIOCTABIEHHBLIX B DTHX CTATbIX, MOKET
TOJIBKO IIPMBETCTBOBATLCS, C IIPABOBOM TOYKM 3PEHMS OHM HE OOS3aHBI STOTO JENaTh.

5) B craThe mpemycMaTpHMBAeTCS, UTO TOCYIApCTBa MOJKHBI B CJIydae HEOOXOJIMMOCTHU
3aIIpallliBaTh COJEHCTBHUE JIFOO0M MEXIYHAPOTHON OpraHM3alldM IIPU BBINOJTHEHUW HMU
IIPEIYCMOTPEHHBIX B OTHX CTaThsIX 00S3aTEILCTB II0 IIPENOTBPAIEHMIO PHCKAa. locymapcTsa
IOJKHBI TIeJIaTh DTO TOJBKO KOTJa ®TO CUMUTAETCS HEOOXOMUMBIM.  BhIpaskeHue B _ciydae
HEOOXOJMMOCTH WCIIOJB3YETCS JJISI TOTO, YTOOBI MOXKHO OBUIO YYECTh IEJBIA DS Pa3TUIHBIX
BO3MOXKHOCTEM, BKIIOYAasl CIIEIYIOLIHE.

6) Bo- mepBBIX, He BO BCEX CIydasX, CBSI3aHHBIX C IIPEIOTBPAIlleHHMEM HIU CBENCHUEM K
MUHMMYMY TPaHCIPAHUYHOIO YIIEpOa, IIOMOINb MEXIYHAPOMHBIX OPraHW3allMil MOKET OBITh
mejecooOpa3Holl MM HeoOxommuMmol.  Hampumep, rocygapCcTBO IPOMCXOXKIECHHUS WU
3aTparuBaeMoe TOCYIZApPCTBO MOTYT OBITh CaMM TEXHOJOTHYECKH DAa3BHTHLIMU U PACHONAraTh TaKHMHK
e, a TO U OONBIIMMHU, TEXHUYECKMMM BO3MOXKHOCTSIMH, UYTO M MeEXIAYHApPOMHbIE OpPraHU3alluM B
IUIaHEe TPEeNOTBpAIleHUS WM CBEIEHUS K MHUHHMYMY CYIIECTBEHHOIO TpPaHCTPAHUYHOTO YIIEpOa.
OueBHIHO, YTO B TaKMX CIyYasX OHHM He O00sS3aHbI 3amIpallliBaTh COMENCTBHE MEXKIYHAapOIHBIX
OpTraHM3aIui.

90/ Cwm. cHocky 70 Bbwime, p. 268.

91/ Cwm. M. Virally, review Essay of E. Zoller, La Bonne Foi en Droit

International Public , 1977, B Am. J. Int'l L ., vol. 77, p. 130.

92/ Cm. R. Rosenstock, "The Declaration of Principles of International
Law Concerning friendly Relations: A Survey", Am. J. Intl L ., vol. 65,
p. 734.

93/ International Law Reports , vol. 82, p. 614.
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7) Bo- BTOpBIX, TepMHUH " MeXKIYHApOIHbIE OpTaHM3allMu" O3HayaeT OpTraHM3aIllud, KOTOphIe
3aHMMAIOTCS YKa3aHHBIMH BOIIPOCAMHM W MOTYT OKa3aTh B HUX CBOIO TOMONIb. [axke ¢ ydeTom
TMIOCTOSTHHOTO DPOCTa YHCIIa MeXIYHApOTHBIX OPTaHM3allMi HeJNb3s IPeaoJoKUTh, UYTO BCeraa
00s13aTeIbHO HAWIETCS KakKasi- HHOyIb MEXIyHapomHas OpraHu3alluds, KOoTopas OyAeT pacIojaraTh
BO3MOXKHOCTSIMH, HEOOXOOMMBIMHM IJIs OKAa3aHHS COOTBETCTBYIOIIEH IIOMOIIM B TOM WM WHOM
ciIydJae.

8) B- TpeThbuX, JIaske €CIM COOTBETCTBYIOIIWE MEKIYHAPOMHBLIE OPTaHHM3AIlMA W CYIIECTBYIOT, WX
yCTaB MOKET IIPEISITCTBOBATHL MM VIOBJIETBOPATHL TaKWe IIPOChOBI rocygapctB.  Hampumep, MoOKeT
CYIIIECTBOBAaTh TakKoe TpeGoBaHWe (MM pa3pellleHre), YTO OPTaHU3aI[U{ YIOBIETBODPSIOT TONBKO TE
IIPOCKOBI O COIXEMCTBUHM, KOTOPBIE ITOCTYIIAIOT OT MX TOCYNAPCTB- UIEHOB, HIM >X€ Ha HUX MOTYT
pPacIpoCTpaHATLCS HOPYTHE YCTAHOBIEHHBIE YCTaBOM oOrpaHmyeHus. OUYeBHOHO, YTO IENlb TaHHON
CTaThU He 3aKJIIOYAeTCs B YCTAHOBJIEHHH KaKOTO- IM00 00sS3aTelIhCTBA IS MEKIYHAPOIHBIX
OpraHW3aluyil B IUIAHE YIOBJIETBOPEHMS IIPOCHO O COIEHMCTBUM, O KOTODPBIX pEYb HOET B JNaHHOU
cTaThe.

9) B- 4eTBepTHIX, IPOCHOBI O COJEMCTBHUM MOIYT IOCTYIIATh B MEXIYHAPOLHBIE OPraHU3AIMU OT
OIHOIO WM 06ojiee TOCymapcTB. IIpUHUMI COTPYTHHYECTBA O3HAYAET, YTO OLLIO ObI
1mejecoo0pa3Ho, YTOOBI TaKWe IPOChOBI MOCTYHAIM OT BCEX 3aMHTEPECOBAHHBIX TOCYZApCTB.
OnHako TOT (aKT, UYTO HE BCE 3aMHTEPECOBAHHBLIE TOCYJAPCTBA 3allPAllIMBAIOT CONEHCTBHUS
MeXXIYHAPOIHBIX OPraHM3alMil, OTHIOOb He OCBOOOXKIAET KaKI0e OTIEIbLHOE TOCyJapCTBO OT
0013aTeILCTBA 3aIIpAlllNBAaTh COLEMCTBMSA.  ECTECTBEHHO, Mephl pPEarvupoBaHMsS W BHI YYaCTHS
MEXIYHAPOIHOM OpraHU3aliyd B CIy4ae IIOJIYYEHHS IOPOCHOBI TOJBKO OT OMHOIO TOCYZApCTBa OYymyT
3aBHCETh OT XapaKTepa CaMOM IIPOChOBLI, BHOA TPEOYEMOTO CONEMCTBHS, TOIO MECTa, TJE
MEXIYHAapOomHas OpraHM3alys IOJIKHA OyIeT OKa3aTh CBOIO IIOMOIIL M T. ..

10) B mocnenmHew 4YacTH CTAaThbU DeYh HJIET O CBEJIEHWM K MUHHUMYMY TIOCHEICTBUN " KakK B
3aTparuBaeMbIX TOCYIApCTBaX, TaK M B TOCYIApCTBaX MPOUCXOKIEHHUS. B men
MIpeayCMATPUBAIOTCS TaKWe CHUTYallMd, KOTJa B pe3ylIbTaTe TOTO WM HHOTO IIPOUCIIECTBHUS,
IIOMHMO CYIIECTBEHHOTO TPAHCIPAHWYHOIO YIIepOa, HAaHOCHTCS CEPLE3HBIA BpEJ CaMOMYy
rOCyIapCcTBY IpoUCXOoxXaeHMs. OmHako »Ta (OpMyIHMpPOBKA IIpeTHA3HAYEHA IJIsS TOrO, YTOOBI
MOMYEPKHYTh MEICIE O TOM, YTO BO MHOTHX OTHOIIEHUSX CYIIECTBEHHBIN YINEPO, BEPOSTHEE
BCETr0, HaHECeT Bped BCEM COOTBETCTBYIOIIMM TIOCyIapCcTBaM, T.é€. KaK TOCyIapCTBY
IIPOMCXOKIEHUs, TaK W JIPYrUM TrocymapcTBaM. Takmm o00pa3soM, TpaHCIPDAHWYHBIA YIIEpO
cIemayeT IO Mepe BO3MOXKHOCTH pPacCMAaTpPHMBaTh KaK IMPOOIEMYy, TPEeOYIOIIYI0 OOBEIUHEHUS YCHUIUM
M B3aMMHOTO COTPYIHHYECTBA C IIENbI0 CBEJNEHHMS K MHUHHUMYMY €ro MaryOHBIX ITOCIIEICTBHIL.
EcrecTBeHHO, 5Ta GOPMYJIHMPOBKA HE O3HAYaeT HUKAKUX (DUHAHCOBBIX O00S3aTENBCTB IS
3aTparuBa€MoOro TrOCyZapCTBa B OTHOIIECHWHU CBENEHMS K MHUHMMYMY yilep0a WX K€ IIPOBEIEHUS
paboT IO OYHUCTKE B TOCYIAPCTBE IIPOMCXOKICHUS.
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Cratbs 7

MnnemenTaus

FOCYI[apCTBO IIpPUHUMACT HeO6XO,]II/IMLIe 3aKOHOIATCIbHbIC, AaJIMHWHHCTPATUBHLIC HWJIN
WHBIE MEpbl B IEISIX HMILJIEMEHTAUN MOJOKECHUN HACTOSIIUX CTaTEU.

KommMmeHnTapun

1) B »Tol cTaThbe yTBEpPKHAETCS TO, YTO MOXKET IOKA3aThCSd OYEBUIHBIM, T. €. UYTO B CHIY
MIPUCOETNHEHNSI K DTHUM CTaThsIM TOCYZApPCTBA MOJIKHBEI OYIYT IPUHAMATH HEOOXOIUMBIE MEPBI IIO
HMIUIEMEHTALINN, OYyIbh TO 3aKOHOJATEIHLHOTO, AaIMHHHCTPATUBHOTO HIIM HHOTO XapakKTepa.

CraThsa 7 OblIa BKIIOYEHA CIOJAa IJs TOrO, YTOOBI, C OTHOM CTOPOHBI, IOIYEPKHYTH
MIPOTOIIKAIOIINICI XapaKTep IEWCTBUS CTATE€H, TPEOYIOIINX MHEPUOTUIECKOT0 MPHUHSATHSI Mep IJs
MIPEeIOTBPAIICHUST WO CBEIECHHMS K MUHHUMYMY TPaHCTPAaHUYHOIO yIepOa, BO3HUKAIOIIETO B
pe3yibTaTe BUIOB JIESTEILHOCTH, KOTOPBIX KacaloTCs ®TH CTaTBbH, a C APYrod - IIPeXyCMOTPETH
OTBETCTBEHHOCTh B H3BECTHBIX OOCTOSTEIbCTBAX, €CIH CYIIECTBEHHBIM TPAHCTPAHMYHBIN YIIEpO TeM
He MeHee mMeeT MecTo 94/.

2) T'oBOpUTH, YTO TOCYJapCTBa NOJKHBLI IPUHUMAThL HEOOXONWMMBIE MEPBHI - HE O3HAYAET, YTO
OHM CaMH J[OJIKHBI 3aHMMATHCS IIPAKTUUYECKHUMH BOIIPOCAMH, CBSI3aHHBIMH C BHUIAMU
IesITETLHOCTH, KOTOPBIX KacaeTcsa craThd 1. Ecam Takas IesATEIbHOCTh BEIETCS YaCTHBIMU
IUIAMYM WA TPENIpUSTHIMH, TO 005S3aTElIbCTBO TOCYHAPCTBA OTPAHMYHBAETCS YCTAHOBIEHHEM
HaiexXameil HOPMAaTHUBHOM 0asbl M €€ IPUMEHEHHWEM B COOTBETCTBHM C STHMHU IIPOEKTAMH
crateir. IlpumMeHeHMe TakKol HOPMATHBHOM 0a3bl B JAHHOM CIydae CTAaHET 3aT€M OOBIYHBIM
BOIIPOCOM TOCYHAPCTBEHHOTO YHpPABIEHHS WM, B CIy4ae CIIOPOB, BOIPOCOM IS
COOTBETCTBYIOIIIMX CYIEeOHBIX OPTaHOB, PYKOBOICTBYIOIIUXCS, B YaCTHOCTH, IIPHUHIIAIIOM
HETUCKpUMUWHAIINY, 3adUKCUPOBAHHBIM B cTaThe 21.

CraTtps 8

CBsI3b C IPYTMMH HOpPMAaMHM MEXXIVHAPOTHOIO IIpaBa

Tor ¢akT, YTO HACTOSIIHE CTATbA HE IPHUMEHSIOTCS K TPaHCTPAHHYHOMY YIIEpOy,
BO3HHUKAIOIIEMY B pe3yJIbTaTe IPOTUBOIIPABHOIO IENCTBUS WM O€3IefCTBUS KaKOro- 100
rocymapcTBa, HeE BIMSET Ha CYIIECTBOBAHWE WM IIPAMEHEHHE JII000M IPYroydl HOPMEI,
Kacalolllercss TAaKOTO IEeUCTBUS HIU Oe3IelCTBUS.

94/ Dta craThs aHAJNOTMYHA MYHKTY 2 cTathl 2 KoHBeHIIMM 00 OIleHKE BO3IEWCTBUS Ha
OKPYKaIOIIYI0 Cpely B TPaHCTPAaHMYHOM KOHTEKCTE, KOTOPBIM TIjaacuT ciaenmyromiee. " Kaxkmas
CropoHa IIpUHAMAET HEOOXOTVMMBIE 3aKOHOIATEIbHBIE, AIMHUHHCTPATHUBHBLIE WIIM IPYTHE MEPHI IS
OCYIIIECTBIIEHUSI IIOJIOKEHUM HacTosamier KoHBeHIMM, BKIIOYas, B OTHONIIEHUM ILIaHHPYEMBIX
BUIOB HEATEILHOCTH, IIEPEYNCIEHHBIX B HOOABIEHWH |, KOTOphIE MOTYT OKAa3bIBATH 3HAUUTEIHHOE
BpemHOE TpaHCTpPaHUYHOE BO3IEMCTBHE, VCTAHOBJICHHE IIPOIEAYyPHI OIIEHKU BO3IEHCTBUSI Ha
OKDPYKAIOIIYI0 CPeNy, CO3TaloIllel BO3MOXKHOCTh IJISI YYaCTHS OOIIECTBEHHOCTH, M IIOATOTOBKY
IOKyMEHTAIlM 00 OIeHKE BO3JEHMCTBHUS HA OKPYKAIOIIYIO Cpely, OIMCAaHHOM B moOaBiennu |l
Craocka 40 Bore.
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KomMmMmeHnTapun

1) Y3Ke TOmUYepKUBAIOCh, YTO DTHU CTATBM KAacaloTCS JWIIL BUIOB IEATEILHOCTH, He
3alpelIeHHbIX MEXIYHAPOTHBIM IIPABOM, BHE 3aBHCUMOCTH OT TOrO, BO3HHKAET JHU TaKoe
3allpellleHre B CBSI3M C IIPOBEIEHUEM JESTEILHOCTH WM B CHIIY €€ 3allpellleHHBIX ITOCIEICTBUM.
Hacrosimye TpoeKThI CTaTed HOCSIT IO CBOEMY IENCTBUIO OCTATOYHBINM XapakTep. OHH
IIPUMEHSIOTCS JIUIINL B TaKUX CHUTyallMsIX, KOTIa He HMeeTcs 0ojiee KOHKPETHOM MEKIYHAapOIHOMI
HOPMBI WM DPEKMMA.

2) Takum o00OpasoM, craThsg 8 IpegHa3HayeHa ST TOTO, YTOOBI IIPENEIBLHO YETKO IT0KA3aTh,
YTO HACTOSIIME CTAThH HE HAHOCAT yIepOa IJs CYIIeCTBOBAHUS, MHEHMCTBUS WM CHIBI 000K
WHOM HOPMBI MEKIYHAPOIHOTO IIpaBa, KacalolleNncsl NeNCTBUS WKW Oe3IeHCTBUS, B OTHOIIEHUH
KOTOPBIX ®TH CTAThbM MOTIM OBl B HMHOM ClIy4ae - T.e€. IIPU OTCYTCTBUH IIOMOOHONM HOPMBI -
CUNTATBCS TPUMEHMMBIMH. M3 B®TOTO clenyeT, dYTO W3 TOro ¢akTa, UTO JAHHBIA BUJ
IEeATEAbHOCTH I10- BUIMMOMY ToOnHagaeT mom cdepy MeHdCTBHUS STUX IIPOEKTOB CTATeH, HE MOXKET
KaK¥MM- JTH00 00pa30oM BBIBOJHUTLCS CYIIECTBOBAHME WM OTCYTCTBHE JIIO0OOM WMHOM HOPMBI
MEXIYHAPOMHOTO IIpaBa, BKIIOYas IIOOYI0 HHYIO IEPBUYHYIO HOPMY, IEHCTBYIOIIYIO B cdepe
IIpaBa OTBETCTBEHHOCTH TOCYIAPCTB, pPACCMAaTPHUBAEMOTO BHUIA NEITEIBHOCTH WM €€ PEealbHBIX WK
MOTEHIIMATLHBIX TPAHCTPAHUYHBIX IociaencTBui. CChlUIKa B CTaThe 8 Ha JIIOOYI0O MHYIO HOPMY
MEXIYHApOMHOTO IIpaBa IIPM3BaHA OXBATHUTHL KaK JOIOBOPHBIE HOPMBI, TaK M HOPMBI OOBIYHOTO
MEXIYHAPOMHOTO IpaBa. B paBHOM CTEIIeHHM OHAa IpelHa3HadyeHa IS OXBaTa KaK HODM,
MMEIOIINX KOHKPETHOE NPHUMEHEHME - T. €. B JAHHOM pPErMOHE WM KOHKPETHOM 00IJIaCTH
IEeATEAbHOCTH, - TaK M HOPM, HMEIOIINX YHUBEPCAILHBIA MM BCEOOIIMI XapakTep. Takum
00pa3oM, JHUIIHUE pa3 IMOTYEPKUBAETCS (POHOBBLIA XapaKTEP HACTOSIIUX CTaTEN.

TJIABA |Il. IMPENOTBPAIIEHUE
Cratpa 9

[IpegBapuTeIbHOE pa3pelIeHNe

TocymapcTBa 00ecIieUMBArOT, YTOOBI BUIbI JESITEILHOCTH, YyKa3aHHbIE B cTaThe 1 a),
HE OCYILIECTBISLINCh HAa WX TEPPUTOPHH HIM B HWHBIX YCIOBHUSX ION WX IOPUCIUKINEN U
KOHTpPOJEM 0e3 HMX IPEeIBapUTEILHOTO paspelleHMs. Takoe paspellleHHe TaKXKe TpeOyeTcs B
cIoydae, KOrja INTAHUPYETCS CYIIECTBEHHOE W3MEHEHME, KOTOPOE MOKET IIPEBPATHTH JTAHHBIN
BUJl NIESITEJIBHOCTA B BUJ JIESITEJIHHOCTH, YKa3aHHBIA B cTaThe 1 Q).

KomMmMmenTapun

1) DTa cTaThd BO3JaraeT Ha TOCYHApCTBa 00s3aTEILCTBO OOECIIEYMBATH, YTOOBI BHIIBI
IeSITETbHOCTH, COMPSKEHHBIE C PUCKOM HAHECEHHs CYIIECTBEHHOTO TPAHCTPAHHMYHOIO yIiepda, He
OCYILIECTBISINCh HA WX TEPPUTOPHU HIM B WHBIX YCIOBHUSX IIOJ HMX IOPHUCOUKIIMEN WIX KOHTPOJIEM
6e3 WX IpenBapuTedabHoro paspemrenns. CaoBo " paspelrenne” 03HAYAeT IIOJNYYEHHE CAHKIIMH OT
roCyIapCTBEHHBIX BIIACTEM Ha OCYILECTBIEHHE KaKOM- MO0 MIesSTEILHOCTH, OXBATHIBAEMOM STUMU
cTaThsaMu. locymapcTBa MOIYT caMM BbIOMpaTh (GOpMY Takoro paspeiieHus. JlaHHas CTaTbs
CIIy>KAT BBEIEHHEM B TIJIaBy O NPEIOTBpPAIllCHHUM, KOTOpas KacaeTcs OCYIIEeCTBICHUS ITPUHIIUIIA
MPeTOTBpAIIeHNS, W3JI0KEHHOTO B CcTaThe 4.
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2) IIo muenno Komuccuu, TpeOGoBaHME O IOIYYEHHHM pa3pellleHHs OOS3BIBAET TOCYIAPCTBO
YCTaHOBUTH, OCYIIIECTBISIETCS JIM HA €ro TEePPUTOPUU HWIM B HMHBIX YCIOBUSX MOJ €ro
IOPUCIUKIINEN WJIM KOHTPOIeM MesSTEelIbHOCTh, CONIpPSIKEHHAs C PUCKOM MPUYMHEHUS CYIIeCTBEHHOTO
TPAHCTPAHUYHOIO YIIepOa, ¥ MPUHSIThH MEpHI, MpPEINUChIBA€Mble BTUMHU cTaThsiMu. JlaHHAs
CTaThsl OOS3BIBAET TOCYIZAPCTBO OTBETCTBEHHO M AKTHBHO IMOIXOIMTh K DPETrYIHPOBAHHIO
NeSITEIbHOCTH, OCYILIECTBISIEMON HA €ro TEPPUTOPUU WIM TOJ €ro IOPUCIUKIINEN W KOHTDPOJIEM,
€CIM BTa IeITeIbHOCTh CIOCOOHA INPHYMHUTH CYIIECTBEHHBIA TPAaHCIPAHWYHBIA yiiepd. B »ron
cesi3u Komuccusi OoTMeEYaeT pellleHre apOUTpakKHOro cyma mo merny Trail Smelter,

mocunTaniiero, 4ro Kamama " o6s3aHa OOOHUTBHCS TOTO, YTOOBI TaKHE OENCTBHUS COOTBETCTBOBAIH
YCTAaHOBJICHHOMY 3JIeCh 00s3aTelbCTBY JIOMUHMOHA TIO MeXayHapomHomy mpaBy" 95 /. Cyn
IIOCTAHOBMII, B YACTHOCTH, 4YTO Hpemanpusarue " Tpenn cmenTep” 00sg3aHO IPeTOTBPAIATh JIIOOOM
yiep6 OT BBIOPACHIBAEMBIX MM JBIMOBBIX Ta30B B Imrate BammartoH" 96 /. Ilo MHeHHWIo
Komuccun, craThd 9 COOTBETCTBYET ®TOMY TpeOOBaHUIO.

3) Mesxnyaaponusiii Cym B pemrenun mo geny Corfu Channel — mocTtaHoBHI, UTO TOCYZAPCTBO
HECET 00sI3aTEIbCTBO " CO3HATENHHO HE JOIYCKATh HCIIOIL30BAHMS CBOEH TEPPUTOPHM IJIsS
NEVCTBUM, YINEeMISIONUX TpaBa apyrux rocygapcts” 97 /. Ilo muenmio Komwmccuw,
HEOOXOIMMOCTE IIPENBAPUTENHHOTO DPa3pEIIeHns] YCTAHABIMBAET IIPE3YMIIIUIO TOrO, YTO
IIeSITeILHOCTh, OXBaThIBaeMasl HACTOSIIMUMHE CTAaThIMHK, OCYIIECTBISIETCS HA TEPPUTOPUH WU B
WHBIX YCIOBHUSX IIOJ IOPUCIHMKIIMEN WJIW KOHTPOJEM TOCyIapCcTBa C BeloMa 3TOTO TOCyHdapcTBa.

4) CraoBa "Ha WX TEPPUTOPUM HJIM B HWHBIX YCIOBHUSIX IIOX WX IOPUCIWKIIMEN HIM KOHTpoJeM"
B3sThI U3 cTaThu 1.  BreIpaskeHue " BUIBI JESITEILHOCTH, YyKa3aHHbIE B cTaThe 1 a)" o3HAvaeT
BCe TpPeOOBaHMS, YCTAHOBIIEHHBIE B JTaHHOM CTAaThE IS TOrO, YTOOBI KaKOMH- JUOO BUI
IEeITEILHOCTH BXOOWI B cdepy HpUMEHEHHS HACTOSIIUX CTaTEH.

5) Bropoe mpenioxKeHune cTaThy 9 KacaeTcs ClIydyaeB, KOINa INIAHUPYETCS 3HAYUTEIBLHOE
W3MEHEHHE B JIPYIUX OTHOIIEHUSX OE3BPENHOM NESTENHHOCTH, €CIM TaKOe H3MEHEHHE IIPEBPATHUT
BTy MOeATEIbHOCTh B BHM IEATEILHOCTH, CONPSKEHHBIA C PUCKOM MPUYMHEHHUS CYIECTBEHHOTO
TpaHCTpaHWYHOTO yimepba. Ha Takoe M3MeHEHHME Tak:Ke TpeOyeTcs pa3pellleHMe OT IOCyIapCTBa.
Pasymeercsi, IpenBapuTEIbHOE pa3pelleHNe TakKxkKe TpeOyeTcs B Cllydyae, KOTIa IIPeaIoIaraeTcs
CYIIIECTBEHHO H3MEHUTDH IESITENbHOCTh, KOTOpas YKe OXBaThIBAETCS CTaThew 1 @), U Takoe
M3MeHEHHE CIIOCOOHO YBEIWYUTh PHUCK W HM3MEHHTh XapaKTep WM MacIuTabbl TaKOTO pPHCKA.

Crarpsg 10

O1leHKa pHCKa

o TIpWHSATHS peIIeHUusS O IPEeJOCTABICHMH pa3pellleHus Ha OCYIIECTBIEHHE KaKOIO-
nub0 BUIA HESITENBHOCTH, YKA3aHHOTO B cTaThe 1 @), TOCymapcTBO OOECIEYHBAET
MIpOBEJIEHNE OIEHKM PHCKa, COMIPSKEHHOTO C TaKOM MesATeabHOCThI0. IlomoOHasl oOIeHKa

95/ Cwm. cHocky 10 Berme, pp. 1965-66.
96/ lbid ., p. 1966.

97/ Cwm. cHocky 9 Beime, p. 22.
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BKIIIOYAeT B Ce0sl OIpelelleHHde BO3MOXKHOIO BO3IEHCTBHS BTONM HEATEIbHOCTH Ha JIOAEH HIN
MMYIIECTBO, a TaKXKe Ha OKPYXKAIOIIYI0 CPeny B APYIMX IOCyJapCTBax.

KomMmeHnTapun

1) B cootBeTcTBUmM co crather 10 rocymapcTBO, Ilepel TeM KaK JaTh OINEPATOpPY pa3pellleHue
Ha JIeSITeTLHOCTh, YKa3aHHYI0 B CcTaThe 1 @), JIOJIKHO OOECHEeYUTh IMPOBEJCHUE OIEHKU DHCKA
NPUYMHEHNS B DPE3YIbTATE DTOM HESATEIHLHOCTH CYIIECTBEHHOIO TpaHCIpaHWYHOIO yinep6a. Takas
OIl€HKA IIO3BOJISIET TOCYIAPCTBY OIPEHEIUTh BEIWYMHY M XapaKTep DPHCKa, IIOPOKIAEMOIO
IeSITETLHOCTBIO, a CIEeTOBATEIbHO M XapaKTep HPEBEHTHBHBIX MEP, KOTOPBIE €MY CIENYET
npuHsATh.  KOMHMCCHS CUMTaeT, UTO, IIOCKOJBKY CTAaThbH IOJKHBI HMETh TJI00AIbHYIO Cchepy
IIpUMEHEHUS, B HUX CIeNyeT M30erarth CIWIIKOM IMOAPOOHOW peridaMmeHTanumu. CTaTbyd JOIKHBI
comepKaTh TOIBKO TO, UTO HEOOXOAMMO IJIST SICHOCTH.

2) XoTs1 oleHKa BoO3meHcTBUS B meae Trail Smelter, BO3MOXKHO, MpPSIMO HE OTHOCHUTCS K
OTBETCTBEHHOCTHM 3a DHCK, OHA TeM HE MeHee IOIUYEPKHMBAET BasKHOCTh OIEHKM IIOCIEICTBHMI
IeSITEAbHOCTH, COMIPSKEHHON CO 3HAUMTEIBLHBIM PHUCKOM. B CBSI3M ¢ ®TUM [OeJI0M apOUTPasKHBIN
CyI yKasaj, 4YTO HCCIENOBaHHE, IIPOBEIECHHOE aBTOPUTETHBIMHA M HM3BECTHBIMU YYEHBIMH,
SIBISETCS, " BEPOSITHO, HamMOOollee TIIATENBHBIM M3 BCEX HCCIEIOBAHHWM, KOTIa- IM00 MPOBEIEHHBIX
B KakKOM- JIHOO parloHe, TIOABEprIIeMcs 3arps3HeHUIO MPOMBINIICHHBIME JIbiMaMu' 98 /.

3) TpeboBanme craTbd 12 MONHOCTBIO cooTBercTBYyeT Ilpuumuny 17 Puo- me- 2Kanenpckoin
IeKJapariy 10 OKpYKaIIlel cpele W Pas3sBUTHIO, B KOTOPOM TaKxXKe IIpeaycMaTpUBaeTCs
IIPOBEIECHUE OLEHKNA BO3JENCTBUS NEATEIHLHOCTH, CIIOCOOHOM IIPUBECTH K 3HAYUTEIHHBIM
OTPUILIATEIBHBIM IIOCIEICTBUSIM IS OKPYKAOIIEN CPENbl:

" OreHKa DKOJOTHYECKUX TOCIENCTBUI B KavyeCcTBe HAIIMOHAIBLHOTO HWHCTPYMEHTA
OCYIIIECTBISIETCS B OTHOIIEHUH IIPENIIOIAraeMbIX BHIOB IESTEILHOCTH, KOTOPBbIE MOTYT
0Ka3aTh 3HAUMTEIbHOE HEraTHBHOE BIMSHME HAa OKPYKAIOIIYIO Cpeay M KOTOphIe ITOHIesKaT
YTBEP3KIEHUIO DeIlleHNeM KOMIIETEHTHOTO HaIllMOHAJIBHOTO opraHa" 99 /.

TpeGoBaHME O IPOBENEHMM OIEHKH HEOIATONPUATHBLIX ITOCIHENCTBAM NESTEILHOCTHA B TOW WIA HHOH
dopMe BKIIOUEHO BO MHOTHMe MexXAayHapomuble KoHBeHImu 100/. Hambonree mpumevaTeabHOR

98/ Cwm cHocky 10 Bbimre, pp. 1973-1974.
99/ Cwm. cHocky 15 Bsie.

100/ Cwm., wnamnpumep, crtatbu 205 m 206 Koupenmum Opranumsanuu OObeIHHEHHBIX
Hammit mo MOpcKOMy IpaBy, CM. BbIle cHOCKYy 20; craTthio 4 KOHBEHIIMM IO peryJINpOBAHHUIO
OCBOEHHUSI MUHEpPAJIbHBIX PECYypcOB AHTAapKTHMKH OT 2 wuioHsS 1988 roma, cMm. Bwile cHOCKy 40;
crateio 8 IlpoTokona 00 OxpaHe OKpyxKalomied cpembl K JIoroBopy 00 AHTapKTHKE OT 4 OKTSIOpS

1991 roma, International Legal Materials, vol. 30, p.1461; crateio 14 1) a) m
b) Koupenumu o GuosormyeckoM pas3HooOpasum 1992 roma, mokyment DPI/1307; craTteio 14
Cormamnrenuss ACEAH 00 oxpaHe TpHpOmbl W IPHUPOIHBIX pecypcoB oT 9 wmrmoag 1985 roma UNEP,
Selected Multilateral Treaties in the Field of Environment , vol. 2, p. 343;

HyMelicKyr0o KOHBEHIIMIO 00 OXpaHe M OCBOEHHMH IIPUPOIHBIX PECYPCOB M OKPYKAIOIIEH CpEIbI
IOKHO- TUXOOKEAHCKOTO permoHa oT 24 mosops 1986 roma, International Legal
Materials _, vol. 26, p. 38; cratei0 XI KyBEeWTCKOW pErmoHaIbHOM KOHBEHIIMUA O
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u3 HuUX sBisiercs KoHBeHIMS 00 OIIEHKE BO3MEHCTBUS Ha OKDPYKAIOIIYIO CPedy B TPaHCTPAHHIHOM
KOHTeKCcTe OoT 25 deppanss 1991 roma, KoTopas ITOJTHOCTHIO ITOCBSINEHA IIPOIEAYypPe IMPOBEICHUS
TaKUX OIEHOK U HUX KOHKPETHOMY couepxkanmio 101/.

4) Bompoc o ToM, KTO MOJNKEH IIPOBOIMTL OIIEHKY, OCTaBJIeH Ha YCMOTpEHHE TOCYTApCTB.
Takast oreHKa OOBIYHO IIPOBOJHUTCS OIIEPATOPAMHU C COOJIONEHMEM HEKOTOPBIX PYKOBOISIIIMX
MIPUHIIATIOB, YCTAHABIMBAEMBIX TOCYIAPCTBAMH. DTH BOIPOCHI MPENCTOUT pelIaTh CaMHM
rocygapcTBaM Ha OCHOBE CBOETO BHYTPEHHETO IIpaBa WIIM IPUMEHUMBIX MEeKIYHapOIHBIX
mokyMeHTOB.  OmHaKo IIpeamojaraeTcs, YTO TOCYZAPCTBO HA3HAYUT KaKOH- THUOO0
MIPaBUTEILCTBEHHBIN WM HENPABUTEILCTBEHHBIM OpraH IJs aHaln3a OIIEHKH OT WMEHU
IIPaBUTEIBCTBA M TPUMET Ha ceOs OTBETCTBEHHOCTh 3a 3aKIIOUEHHST DTOTO OpraHa.

5) B craThe He oroBapHMBaeTCs, M3 Yero IOJKHA COCTOSITh OIlEHKAa pHCKa. PasyMmeercs,
mo0asi OIEHKAa PHCKAa KaKOM- JU0O0 IESTEILHOCTH MOXKET HMMETh CMBICI TOJBKO B TOM CIIydae,
€CIM DHUCK B XOJ€ TaKOM OIIEHKM YBS3BIBAETCS C BO3MOXKHBIM BPENOM, KOTOPBIA MOKET OBITh
IIpUYMHEH NAHHOM OesATeNbHOCThI0.  CopepsKaHWe OIEHKM HE OrOBAapUBAETCS B OOJBIIMHCTBE
CYIIIECTBYIOIINX MEXIYHAPOIHBIX KOHBEHIIMHA ¥ HOTOBOpPOoB. HoO ecTh W HCKIIOUEHHUS, TaKuhe, Kak
KonpeHnuss 00 OIIEHKE BO3IEHCTBUS HAa OKPYXKAIOIIYIO CPENy B TPAaHCIPAHUYHOM

koHTekcTe 102/, B KOTOPOW MOAPOOHO M3JIaraeTcs COJepKaHWE TaKOW OICHKWU.

COTPYIHHYECTBE B J€Jle OXpaHbl MOPCKOHM Cpembl OT 3arpsisHeHusT ot 24 ampenst 1978 roga,
CM. BBIIIIE CHOCKY 66; v JIKUOOIMACKYIO PErHOHANBHYI0O KOHBEHIIMIO 00 OXpaHE OKpPY:KAIOIIEeH
cpensl B KpacmoM mope m AneHckoM 3amuBe oT 14 despams 1982 roma, UNEP, Selected
Multilateral Treaties in the Field of Environment , vol. 2, p. 144, B
HEKOTOPHIX JOTOBOpax TpeOOBaHWE OO0 OIIEHKE BO3INEHCTBUS HA OKPYKAIOIIYIO CPENy
mogpasymeBaercs.  Hampumep, 00a MHOTOCTODOHHHX IOTOBOpa O CHCTEMAaX CBSI3H
MIpEeRyCMATPUBAIOT, YTO IOMIIMCABIINE WX CTOPOHBI IOJKHBI MCIIONB30BATH CBOM OOBEKTHI CBSI3HU
TaKAM 00pa3oM, YTOOBI HE CO3JaBaTh ITOMeX IS (DYHKIIMOHUPOBAHUS CPENCTB CBSI3M IPYTHUX
rocymapcTB- yyacTHUKOB.  IIyHKT 2 crathu 10 MeXOyHapOmOHOM paguoTellerpadHON KOHBEHIIUU
1927 roma o00s3pIBaeT CTOPOHLI KOHBEHIIMM SKCIUIYaTHPOBATH CBOM CTAHIIMM TaKMM O0pa3oM,
yTOOBI HE CO3JaBaTh IOMEX IJIs PaIUOCBSI3M, OCYIIECTBISIEMON IPYTHMH TOCYIApPCTBAMU-
VYaCTHUKAMH WY JHIIAMHA, KOTOPBIE HOJB3YIOTCS TaKOM CBSI3BI0 C pa3pelieHUus] DTUX T'OCYIapCTB.
League of Nations, Treaty Series , vol. LXXXIV, p. 97. Kpome Toro, B
Mexnynapongaorn KomseHnuu 1936 roma 00 MCIIOAB30BAHWHM DAaIMOBEIAHWS B HHTEpPECax MHpa
3alIpeIaeTcs BEIaHWe Ha APYroe TOCyJapCTBO JIOOBIX IPOrpaMM, IIOOYKIAIOIIUX HaceJIeHhe K
NENCTBUSIM, HE COBMECTHMBIM C TOMIEpKaHWMEM BHYTPEHHEN O0€30IIaCHOCTH B ®TOM TOCYIAPCTBE.
Ibid ., vol. CLXXXVI, p. 301.

101/ Texkcr »ronm Komsenmmm cM. B mokyMmente E/ECE/1250; OH TaK>Xe IIPUBOIUTCS B
International Legal Materials , vol. 30, p. 800.

102/ Crates 4 Komsennum 1991 romga o0 OIleHKe BO3NENCTBHS HAa OKPYKAIOIIYIO CpPELy
B TPAHCTPAHUYHOM KOHTEKCTE IIPeIyCMAaTPHUBAET, UTO OIleHKA BO3JIEWCTBHUS Ha OKPYXKAIOIIYIO
cpeny, KakK MUHHMYM, CONEPKUT WHbopMmamuioo, omucanHyio B Iobaemenun || x KoHBeHIHH.

B IoGaBmenun |l mepedymnciaeHbl CIENYIOIINE IEBSTh DIEMEHTOB:

ConepxaHne DOKYMEHTAIMM 00 OIIEHKE BO3JEHMCTBUS
Ha OKDPYKAIOILIYIO CPENy
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B pesomroniu 37/217 TenepambpHOlt Accambiien oT 24 Mapta 1983 roma o MeXIyHapOIHOM
COTPYJHUYECTBE B OOJACTH OKDYXKAalOIIed cpeibl, B 3akiaoueHnu N° 8, TaksKe MOIPOOHO
M3lIaraeTcsl COmep:KaHHe OIEHKM B CBSI3HM C MOPCKOI IOOBIYEH ITOJE3HBIX HMCKOIIAEMBIX M MOPCKHUM
oyperueM 103/.

6) Cormacuo mpeoOiamamomieMy B KomMuccuu MHEHUIO, KOHKDPETHOE COIEPKAHMUE OIEHKH
MOJIXKHO TIPENINUCHIBATHECS BHYTPEHHUM 3aKOHOIATEILCTBOM TOCYIAapCTBa, IIPOBOISIIIETO TaKYIO
ormenky. Takas olleHKa, II0 MeHBINEM Mepe, IOJKHA BKIIOYAThH B CeOs aHAIN3 BO3MOIKHOTO
BPEIHOIO BO3HECHCTBUS IESITEALHOCTH Ha JIONEW WM HMYIIECTBO, a TaKXe Ha OKPYXKAaIoIIyIo
Cpelny B IPYrHX TOCYHApCTBaxX. DTO MOJOKEHHE, COIep:Kallleecss BO BTOPOM HPENIOKEHUU
cratbu 10, MOIKHO CAYKHUTh NOTMOJIHUTEIBHBIM YTOYHEHHEM CCHIIKA B TIEPBOM IMPEIIOKEHHM Ha
OIIEHKY " pHCKa TOTO, YTO 3Ta IESTEIBbHOCTh INPUYNHHUT CYIIECTBEHHBIM TPaHCTPAHHUYHBLIA yIIepO'.
ITo muennio Komuccum, Takoe IOIONHUTEILHOE YTOYHEHHE HEOOXOAMMO II0 TOM IIPOCTOM
MPUYMHE, YTO TOCYJAPCTBO IPOMCXOXKIECHHUS IOIKHO OYIEeT HAIpaBISATL OIEHKY pHCKa

Hudopmanus, MomiIesKaIas BKIOYEHHIO B IOKYMEHTAIIMI0 00 OIlEHKE BO3IEHMCTBHUS Ha
OKPYKaIOIIYI0 CPEIy B COOTBETCTBUH CO CTaThell 4, KaK MUHHMYM, COIEPKUT.

a) OIMCAaHUE IIAHUPYEMOM HESITEIRHOCTA U €€ IENH;

b) omucaHWe, TIPU HEOOXOIWUMOCTH, DPa3yMHBIX allbTepHAaTUB ( HaIIpUMeED,
reorpauvYeckoro WJIM TEXHOJNIOTMYECKOTO XapakTepa) ILIaHUPYeMOW MesiTeIbHOCTH, B TOM YHCIE
BapHaHTa OTKa3a OT JesSITeIbHOCTH;

c) OIIMCAaHWE TeX DIIEMEHTOB OKPYKAIOIIeH Cpembl, KOTOpbIE, BEPOSITHO, OYIyT
CYIIIECTBEHHO 3aTPOHYTHI INTAHUPYEMOM IESITEIBHOCTHIO WM €€ aJbTEpPHATUBHBIMH BapHaHTAMU,

d) OTNMCaHWEe BO3MOXKHOTO BO3JEMCTBUS HA OKPYKAIOIIYIO Cpely ILUIaHUPYyeMOM
IEeSTEIbHOCTH M €€ aJbTePHATHUBHBIX BapMAaHTOB M OIEHKA €ro MacIuTaboB;

e) OIIMCaHWE IIPEeIOXPAHUTEILHBIX Mep, HAaIpaBIEHHBIX HA TO, YTOOBI CBECTH K
MUHUMYMY BpEIHOE BO3JIEHCTBHE Ha OKPYXKAIOIIYIO CpPeny;

f) KOHKpPETHBIE YKa3aHWS Ha METONBI IIPOTHO3MPOBAHUS W JeXKallle B WX OCHOBE
WCXOIHBIE ITOJOKEHUS, a TaKyKe COOTBETCTBYIOIIIHME HCIOJL3yeMbIe INaHHBIE 00 OKPYKAaIOIIEHn

cpene;

0) BBISIBIIEHHE IIPOOEIIOB B 3HAHMSX M HEOIPENEIeHHOCTEN, KOTOPhIE OBLIM OOHAPYXKEHBI
IIpY IIOATOTOBKE TpebyemMon uHMOPMAIUH;

h) IIp¥ HEOOXOOMMOCTH, KPATKO€ COmEep:KaHHE IPOTpaMM MOHHMTODHMHIA M YIIPABICHHUS U
BCEX IIAHOB TIOCIENPOEKTHOrO aHalu3a, U

i) pe3loMe HETEXHMUYECKOTO XapakTepa, IIpA HEOOXOIMMOCTH, C KCIIOJIb30BaHHEM
BU3YallbHBIX CPEJCTB TIpeICTaBleHUs MaTepuaia (KapT, rpadUKOB H T. I.).

Ibid ., p. 1991.

103/ Odummansaeie oTyeThl ['eHepanmbHOM AccaMOJIer, TPHUIINATH CeabMasi CECCHs,
Homonaenne N 51 ( A/37/51).
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rocymapcTBaM, KOTOpDBIE MOTYT IIOCTPagaTh OT TAaKOM HeATEIbHOCTHA. III TOTO YTOOBI 3TH
rocyJapcTBa MOIJIM OIIPENEINTh PHUCK, KOTOPOMY OHHM IIOJBEPTalOTCS, KM HEOOXOZMMO 3HATH O
TOM, KAaKOBBI BO3MOKHBIE BpeIHBIE IMOCIENCTBUS NIESITEILHOCTH M KaKOBa BEPOSITHOCTD
MpUYMHEHUS yIIepoa.

7 OneHKa BKIIOYAaeT B CeOs OIEHKY BO3NENCTBUS HEITEILHOCTH HE TOJILKO Ha IIOOEH U
MMYIIECTBO, HO M Ha OKPYXAIIIYI0 Cpeay B OPYrUX rocygapcTBax. Kommccus ybOexkaeHa B
HEOOXOOMMOCTA ¥ BaXHOCTM OXPaHBLI OKPYKAIOUIEH Cpembl BHE 3aBHCHMOCTH OT IPAYMHEHUS
Bpema JIONSIM HIA HWMYIIECTBY.

8) DTa cTaThd He O00S3BIBAET TOCYyIapcTBa TPeOOBATh IIPOBENEHUST OIEHKM PHMCKAa B OTHOIIIEHUN
JII000M JEeSITEILHOCTH, OCYIIECTBISIIOIIEACS Ha HX TEPPUTOPHMM WM B HMHBIX YCIOBHSX IIOJ MX
IOPUCOMKIIMEN WMIM KOHTPOJEM. BUOBI IeATEILHOCTH, CONPSKEHHBIE C PUCKOM MPUYMHEHUS
3HAYUTEIHLHOIO TPAHCTPAHUYHOIO yIepOa, MMEIT HEKOTOphLIE OOIIMUME OCOOEHHOCTH, KOTODBIE
MONTAIOTCSI BBISIBIECHHIO W KOTOPBIE MOTYT CIYKHUThH IJIS TOCYZAPCTB OIpemeJeHHBIM yKa3aHUeM Ha
TO, YTO TOT WM WHOW BHJ HEATEILHOCTA MOXKET IIOANANATH IION ITOJOKEHUS HACTOSIIUX CTaTEH.
TakuM ykasanueMm, HaIpUMeEp, MOXKET CIYXKHUTh BHUI HCTOYHHKA DHEPIUM, MKCIIOIb3YEMOro IIpHU
OCYILIECTBJIEHNM KAaKOM- TUO0 IeSTEIBHOCTH, MECTO, B KOTOPOM OCYIIECTBISETCS IESITEIBHOCTD,
paccTossHME OT DTOr0 MeECTa OO0 TOCYHAPCTBEHHBIX TpaHUI] W T. . KpoMe TOro, CYILIECTBYET Psf,
KOHBEHIIMHI C IIEPEYMCIIEHMEM OITACHBIX WM BPEIHBIX BEIIECTB, MCIIOJIL30BAHME KOTOPBIX CAMO IIO
cebe MOKET CIYXKHUTh YKa3aHHEM Ha TO, YTO TAHHBIM BHUI AESITEIHHOCTH COIPSKEH C PUCKOM
MPUYMHEHUS CYIIECTBEHHOTO TPAHCTPaHUYHOTO yinepda 104/. CyIIeCcTBYIOT HEKOTODPBIE
KOHBEHIIMH C TEPEUMCIECHHEM IOTEHIIMAIbHO BPETOHOCHBIX BHIOB MEeATEIBLHOCTH, YTO TaKxKe
CITOCOOHO CIYXXWTh YKa3aHUEM Ha TO, UYTO JTaHHBIE BUILI NESITEILHOCTA MOTYT IIOANANATh IIOJ
cdhepy pmevicTBus HacTosimmx crarewr 105/

104/ Hanpumep, crathst 4 Koupenimum 1974 roma 1O TPemOTBPAIEHUIO 3arpsi3HEHUS
MOpSI M3 HA3€MHBIX HCTOYHHKOB OOS3BIBAET CTOPOHBI MCKIIOYUTH WM OTPAHWYHUTL 3arpsi3HeHme
OKPY>KAaIOIIEN Cpembl HEKOTOPHLIMHU BEIIECTBAMM, IIepeYeHbh KOTOPBIX CONEPIKUTCS B TNPHUIOXKEHHU K
arort Kompenmmu (Selected Multilateral Treaties in the Field of the
Environment , Ref. Series 3, 1983, p. 430). AnanornyueiM ob6pazoM B KoHBeHIIMHI
1992 roma o 3ammMTE MOPCKOM Cpedbl parioHa BajaTHICKOro MoOps B IIPUIOXKEHHH | COIEPKHUTCS
CIIMCOK OMACHBIX BEIIECTB, a B HpWiIoXeHHH |l -  SMOBUTBIX BEIIECTB W MAaTEPHAIOB, COPOC
KOTOPBIX JMOO 3alIpelrieH, JU0O0 CTPOTO OrpaHWYeH, CM. BBIIIE CHOCKY 66. CM. Takxe
IIpotoxon x KomBenmunm 1976 roma o 3amumre Cpemm3eMHOro Mops OT 3arpsisHenws, ibid  .; u
Konsennuio 1976 roma o 3amurte PefiHa oT 3arpsisHeHUs] xuMmueckumu BelnectBamu (United
Nations, Treaty Series , vol. 1124, p. 375).

105/ Cwm., wHanpumep, mpuioxenune | k Kousennmum 1991 roma o6 OIleHKE BO3IEHCTBUS
Ha OKDYKAIOIIYIO Cpeny B TPAHCTPAHUYHOM KOHTEKCTE, B KOTOPOM JIESITEILHOCTL pPsa OOBEKTOB,
TaKMX, KaK He(dTEOUMCTUTEIbHBLIE 3aBOJbI, TEILIOBBIE BIIEKTPOCTAHIIMH, YCTAHOBKH IIO
IIPOU3BOJICTBY OOOTAIIEHHOrO SIIEPHOrO TOIUIMBA M T. I., OTHeCeHa K IIOTEHIIMAIILHO OMACHBIM IJIst
OKPY>KAIOIIEN Cpembl BHIAM HEATEIbHOCTH, KOTOPBLIE TPEOYIOT IIPOBENEHUS OIEHKH BO3IEWCTBUS
Ha OKPYXAIOIIyI0 cpeay B cooTBeTcTBUM ¢ KoHBeHmmen, cM. Bbille cHOocKy (101), OPUIOKEHNE
II' x KomBenmmm 1993 roma o0 TpakmaHCKOM OTBETCTBEHHOCTH 3a YIIEPO, IIPUYMHEHHBLIA B
pe3ylbTaTe AEATEIbHOCTH, OIIACHOM JIJIS OKPYKAIOIIeN Cpeabl, B KOTOPOM JESTEILHOCTh TaKHX
O0BEKTOB, KaK YCTAHOBKH IS YACTHYHOTO MM IIOJHOIO VIaJeHHWs TBEPIbIX WM KUIKUX
OTXOMOB IIYyTEM WX CXWIaHWS Ha CyIlle WIA B MOpE, VCTAHOBKM WM OOBEKTHI IJISI TEPMUUECKON
mepepabOTKM TBEPIBIX, Ta3000pa3HBIX MM JKUIKUX OTXOIOB IIPHM OTPAaHMYEHHONW IMomavye
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Crarpsg 11

Panee ocyliecTBIABIINECS BUOLL NESTEILHOCTH

Ecau rocymapcTBo, B3sIB Ha cebsl 00s3aTeIbCTBA, IIPEIYCMOTPEHHBIE HACTOSIIUMHE
CTAThsSIMHU, YCTAHABIMBAET, YTO Kakas- MIH0O IesiTeIbHOCTh, YIOMSIHYyTasi B cTaThe 1 a),
y3K€ OCYIIIECTBISIETCS Ha €ro TEPPUTOPUH WM B HHBIX YCIOBUSIX IO €T0 IOPUCIUKIIAEN
WIM KOHTpPOJEM O0e3 paspelleHus, TpeOyeMoro craTbeil 9, OHO IIPEIIIMCHIBAET
OTBETCTBEHHBLIM 3a OCYIIECTBIECHHE DTOM HEITEIHHOCTH IMOIYYUThL HEOOXOMHMMOE pa3pellleHue.
IIo moilydeHUsI TaKOTO paspelleHdus TaHHOEe TOCYITapCTBO MOKET pa3pelInTh HPOIOJIKATh ITY
IesITEIbHOCT, Ha CBOM PUCK.

KomMmMmeHnTapun

1) Craths 11 nOKHA IPHUMEHSTHCS K BHUIAM JESITEILHOCTH, NIOAMAJaiomuM I1Ioj cdepy oxBaTra
ctatb 1 a), KOIma OHH OCYIIECTBISIOTCS B TOCYIAPCTBE IO TOTO, KaK BTO TOCYIAPCTBO B3SO
Ha cebs 00s3aTelIbCTBA, COMEp3KAIUecs B HACTOSIIUX CTAThIX. CrnoBa "B34B Ha ce0d
00s13aTeNIbCTBA, IIPEIYCMOTPEHHBIE HACTOSINMMHK CTAaThsIMHU', HE MIPEApPEIIal0oT OKOHYATEIBHYIO
¢opMy BTHX CTaTem.

2) B cooTBeTCcTBHMM ¢ HACTOSIIEW CTAaThed, €CIIM TOCYIapCTBO " YCTaHABIMBAEeT', 4YTO

Kakasi- 1100 MesITeIbHOCTh OCYIIECTBJISIETCS HAa €r0 TEPPUTOPUM WX B HHBIX YCIOBHUSAX IIOH €r0
IOPUCIUKIIMEN HJIX KOHTPOJEM, KOTJa OHO IIPMHHUMAET Ha CeOsl 0053aTeNbCTBO II0 HACTOSIINM
CTaThsIM, OHO JIOJIXKHO " IpeanmucaTh’ OTBETCTBEHHBIM 34 OCYIIECTBICHUE DTOM MIESITEIbHOCTH
IIOIYYUTh HeoOxommMmoe pasperneHne. Ciopa " HeoOXOOMMOe paspellleHrue” O3HayvyaioT 31eCh
paspelreHus, TPEeOYIOIIMeCS 0 BHYTPEHHEMY 3aKOHOMATENBbCTBY TOCYIApPCTBA B IIEJSX
OCYILIECTBJICHUSI €r0 00S3aTENbCTB B COOTBETCTBHM C HACTOSIIUMHU CTAThSIMH.

3) Komuccun M3BECTHO, YTO, BO3MOXKHO, OBLIO OBl HEpa3yMHO TpeOOBaTh OT TOCYIApCTB,
KOIZla OHM IIPMHUMAIOT Ha ce0s 00S3aTeIhCTBA II0 HACTOSINKM CTAaThsiIM, HE3aMEIJIUTEIHHOTO
NpUMEHEHNS IIOJOXKEHUM STHUX CTATeH K Y3Ke& OCYIIECTBISIOIIMMCS BUIAM JIESITEILHOCTH.
TpeGoBaHNMe HE3aMEIJIUTENLHO OOECIIEUNTHh COONIONEHME CTAaTEd MOKET IIOCTABUTH TOCYLAPCTBO B
MOJOXKEHNE HAPYIINTENIsd HACTOSIIUX CTAaTe B MOMEHT, KOIJNAa OHO HIPHHHMAeT II0 HUM
o0s13aTennbcTBa. Kpome TOro, TroCymapcTBY- YYACTHMKY B MOMEHT, KOTIa OHO IIPHMHMMAeT Ha ceOs
00sI3aTENILCTBA TI0 HACTOSIIMM CTaThsIM, BO3MOXKHO, He OYIEeT M3BECTHO O BCEX TaKUX BHIAX
IeITETLHOCTH, OCYIIECTBISIOIIUXCSI Ha €ro TEPPUTOPUH WIIM IIOJ, €r0 IOPUCIUKIIMEN WIIH
KoHTposeM. Ilo ®»TOM IpWYMHE B CTaThe TOBOPHUTCS O TOM, YTO TOCYJZAPCTBO JOJKHO
BBIIIOJHSATE 0O0S3aTEILCTBA C TOTO MOMEHTa, KaK OHO " yCcTaHaBIWBAaeT" CYIIECTBOBAHME TAaKOIO
Buma ngesteabHocTH. OmHAKO CIOBO " yCTAaHABIMBAeT' B DTOM CTaThe HE CIEAYeT IIOHMMATh Kak
olpaBIaHue Oe3IeHCTBUS TOCYHAPCTB, T. €. OXUIAHWS HMH TOrO, 4YTO Takas HMHOOpMAIHS OymeT
moBedeHa IO WX CBENEHUS APYTMMHU TOCYyJapCTBAMM WMIM YaCTHRIMHU oOpasoBanusimMu.  CIaoBo

" ycTaHAaBIMBAET' MOJKHO ITOHMMATHCS B KOHTEKCTE O00S3aTEILCTBA II0 TOJKHOMN
OCMOTPHUTEIBHOCTH, KOTOPOE TpeOyeT, UYTOOBI IOCyZapcTBa JOOPOCOBECTHO MIPHJIATAIXd DPa3yMHbIE
VCUIIMS C IETbI0 YCTAHOBIEHUS HAIWYMS TaKOW JIeSITEIbHOCTH.

KHCJIOpOma W T. ., ObLIa IPHUUYKMCIEHA K OIACHBIM BHIAM IESTEILHOCTH. B mpummoxkenwmu | K
»ToN KOHBEHIIMM TaK>Ke COIEPKUTCI IIepeueHb OITACHBIX BEIEeCTB. CM. cHoOcKy 59 BbrIIe.
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4) OmnepaTopy MOKeT IOHATOOHUTHCSI HEKOTOPOE BpeMs, UYTOOBI COOIIOCTH TpeOOBaHUS,
Kacalolyecs IOJyYeHus pasperreHus. Ilo MHenmio Komuccwu, pelleHHe O TOM, CIEOyeT JIr
IIPUOCTAHOBUTL HEATEILHOCTh BIPENDL IO IIOJNYYEHHUs paspellleHds WM IPONOJIKATL €€ B IIEPUO],
0OpMIIEHHST OIEPATOPOM pas3pellleHrs], HeOOXOIMMO OCTaBUThL Ha YCMOTPEHHE TOCYIapCTBa
IIPOMCXOKIEHUs. EBCIM ®TO TroCynapcTBO IPHUMET pEIIEHHE O TOM, 4YTO OCYIIECTBIECHHE
IEeSTEIBHOCTH MOXKET IIPOJOJIKATHCS, TO OHO CHEJAeT ®TO Ha CBOM CTpaXx M PHUCK. Ilo MHEHMIO
KomMuccun, B OTCYTCTBHE B CTaThe KaKOM- IMO00 (GOPMYIMDPOBKM, YKa3bIBAIOIIENM HAa BO3MOKHBIE
IOCIENCTBYSI, y TOCYIApCTBa IIPOMCXOXKIEHHS HE OYHEeT CTHMMYJIOB K TOMY, YTOOBI COOJIOCTH - H
K TOMY XK€ OIIepaTUBHO - TpeOOBaHWSA BTUX crared. Kpome TOro, moOcKoubKy Komuccust ere
He ompeneauia (GopMy M CYIIECTBO DPEXMMA OTBETCTBEHHOCTH B paMKax ®TOM TEMBI, Ha IAHHOM
»Tame He CclemyeT IIpenpelnaTth ®TOT Bompoc. IlosToMy ciioBa "Ha CBOM pHCK' IIPU3BAHBI

a) TIpPEeayCMOTPETh, B ClIyyae BO3HUKHOBEHHS YIIepOa, BO3MOXKHOCTh IIPOBEIEHUS IIEPETOBOPOB
II0 BOIIPOCY O XapakTepe M MacluTadaXx KOMIIEHCAIIMU MM HHOIO BO3MEIIEHMS, O KOTODPBIX MIET
peus B riaase lll; u b) ocTaBUTH OTKDPHITOM BO3MOKHOCTH MPUMEHEHUS JTIO00U HOPMBI
MEXIYHAPOAHOTO IpaBa 00 OTBETCTBEHHOCTH B JAHHBIX OOCTOSTEILCTBAX.

5) HekoTtoprsle unmensl Kommccnu BBICKA3alWCh B IIOJB3Y WCKJIIOYEHUS CIOB " Ha CBOWM DHUCK'.
IIo uX MHeHWIO, W3 TOH (OPMYIHPOBKH CIIENYET, YTO HA TOCYTAPCTBO IIPOUCXOKIEHHS MOKET
OBITH BO3IIOKEHA OTBETCTBEHHOCTh 3a JIIO0OH yIepO, IIPUYMHEHHBIM TaKOM HESTEIbHOCTBIO, €Ille
0 TOro, Kak OymeT IpegocTaBiieHO pasperneHre. OroBopKa, BBICKA3aHHAS DTHUMHU YIEHAMU
Komuccum, TaksKe Kacajlach HCHOJL30BaHUS BTUX 3Ke CJIOB B IyHKTe 3 cTaThu 17. OnHako
npyrue 4ieHbl KoMHCCHM BBICKA3aJWCh B TONB3Y COXpaHEHUS B®THX CIIOB. Ha WX B3I, OHU
He II0Jpa3yMeBAalOT OTBETCTBEHHOCTH TOCYHAPCTBAa IIPOMCXOKIEHHS 3a NPUYMHEHHBIN VIIEepO;  OHU
TN OCTABISIOT OTKPBITOM BO3MOXKHOCTH BO3HHKHOBEHHSI TaKOW OTBETCTBEHHOCTH B 3aBUCHUMOCTHU
OT IeperoBopoB coriacHo riaase lll. OHU TakxKe CYMTAIU, YTO MCKIIIOYEHWE DTHX CJIOB
W3MEHUT C TPYJOM JIOCTHUTHYTBIM B paMKaX B®TOM CTAaThbM OallaHC MEXKAYy WHTEpecaMM ToCyIapcTBa
MIPOMCXOKIEHUsST M HMHTEpPecaMH TOCYIApCTB, KOTOPBbIE, BEPOSTHO, OYIYT 3aTPOHYTHI.

6) B ToM ciydae, ecIM TOCyZapCTBO IIPOMCXOXKICHMS OTKAa3bIBA€T B BhIZAUe pa3pelleHusd,
MPENIoaaraeTcsl, YTO TOCYHAPCTBO HPOUCXOKIEHUS NPEKPATUT OCYIIECTBICHHUE IeSITEIHbHOCTH.
Eciu rocymapcTBO IPOMCXOXKIEHUS DTOTO HE CHENaeT, BO3HMKHET MPE3YyMIILUS TOr0, YTO ITaHHAas
IeSITETLHOCTh OCYILIECTBISIETCS C BEOOMa M COTJIACHS TOCYJApCTBa IIPOMCXOXKIEHUS, M, B cllydae
BO3HUKHOBEHHUS yIlepOa, Takas CHTyaIllsl OKaskeTCs Cpegd YKa3aHHBIX B CTaThe 22, B YaCTHOCTH
B IYHKTe a), (aKTOPOB, YYMUTHIBAEMBIX B XOJ€ IIEPETOBOPOB OTHOCHTEIBHO KOMIIEHCAIIUU WIIH
WHOIO BO3MEIIEHHUS.

Crarps 12

HenepeHoc pucka

IIpuauMmass Mepbl B IIEJSX IIPENOTBPAIleHUS WU CBEIEHUS K MUHUMYMY DHUCKa
HaHECEHHUS CYIIECTBEHHOIO TPAHCTPAHUYHOTO yIiepba MIesITENbHOCTHIO, YIIOMSHYTOH B
cratbe 1 @), TrocymapcTBa 00€CIeYMBAIOT, YTOOBI TAKOW PHUCK TMPOCTO HE IIEPEHOCHIICS
MIpSIMO WM KOCBEHHO W3 OTHOT'O MecCTa B IPyroe W HE IIPEeOOPa3OBBIBAIICS W3 ONHOTO BHIA
pucKa B JpYTroOm.
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KomMmMmeHnTapun

1) B macTosIiern craThe HM3JaraeTcs OOIIMI IPHHIIMII HellepeHoca pucka. OHa TpebyeT OT
rOCyJapcTB TOTO, 4YTOOBI IIPM IPUHSITHH MEP B ILENSIX NPEIOTBPAICHUS WM CBEICHHS K
MUHUMYMY DPHCKa HaHECEHHS TPAHCTPAHUYHOTO yIepba OHH OOECIIeUMBAIM, YTOOLI TaKOHM PHCK
"mpocTo" He MepeHOCHJICS IIPSIMO WM KOCBEHHO M3 OJHOIO MECTa B Jpyroe W He
IIpeoOpPa30BBIBAJICS M3 OMHOIO BHIA PHCKA B APYrOoW. DTa CTaThd OTpaskKaeT HOBYIO TEHIEHIIUIO B
IpaBe OKpY>KAIoIIel Cpeabl, KOTOpasl BIEpBbIe ObLIa ¢ OHoOpeHWMEeM oTMedeHa CTOKTOJIBMCKOMN
KOHMepeHIIeN II0 IpoOieMaM OKPYXKAaIOIeW dYeloBeKa Cpembl, a MMEHHO TEHIEHIIMIO

K pa3pabOTKe KOMIUIEKCHOW IOJMTHKKM OXPaHbI OKpyKammieh cpembl. I[Ipumamun 13 OO6mumx
OPUHIIUIOB OIEHKKM M KOHTPOJIS 3a 3arpsS3HEHHMEM MOPCKOW Cpelbl, HPEIIOKEHHBIX
MesKIpaBUTETLCTBEHHON paboyer TPYNIION II0 BOIPOCAM 3arpsI3HEHUS MOpPEM W OHOOPEHHBIX
Kondepenmnuennt Opranmsanuun OO0benuHeHHBIX Harnuit mo mpobiieMaM OKpPYKaloIel YeloBeKa
Cpenpl, TIIaCHUT:.

" IleficTBUS 1O TIPEAYIPERIEHUIO W KOHTPOJIO 3arpsi3HeHUs Mopsi (B OCOOEHHOCTH
MpsSIMbIe 3aTlpPEeThl W CHeluajbHble OTPAaHMYEHHS Ha COPOC) HE JOJIXKHBI NPUBOJTUTH K
TOMYy, 4YTOOBI JIWKBHEAIMS yIIepOa WM OIACHOCTH B OJHOM YacTH CPEIbI
OTpHIIATEILHO OTpaxkaiack Ha gpyrou” 106 /.

2) DTOT TpHUHIMII OBII BKIOUeH B cTaThio 195 Kompenmmum Oprammsanun OObeTUHEHHBIX
Hamwmit mo MopcKoMy mpaBy, KOTOpasl TJIACHT.

"Ilpu OpUHSATUH Mep II0 IPETOTBPAINEHHIO, COKPAIIEHUI0O M COXPAaHEHWIO IOJ KOHTPOJEM
3arpsi3HEHUS MOPCKOM Cpembl TOCyIapcTBa IEWCTBYIOT TaKMM O0Opa3oM, 4YTOOLI He
MEPEHOCUTh, TPSIMO WM KOCBEHHO, VIIEpO WM OIACHOCTh 3arps3HEeHUS W3 OJHOTO paroHa
B JIDYrOW WU HE TpeBpallaTh OIWH BUJ 3arps3HeHust B apyrou” 107 /.

B nyukte 2 cratem |l Kogekca moBeeHMS IPU aBapHIHOM 3arps3HEHHH TPaHCTPAHUYHBIX
BHYTPEHHHUX BOJ TaKXKe CONEPKUTCS CXOTHBIM ITPUHITHUIL:

"IIpy OCYyIIECTBICHUH Mep C IIeIbI0 KOHTPOJS 3a OIACHOW JesTeIbHOCTHI0O W BEIIeCTBAMHU M
WX DPEryIMpOBaHUs, IIPEIOTBPAICHUS ABAPMIHOIO 3arpsA3HEHUs W OOPBOBI C HUM, a TaKXKe
CMSITYEeHUs yIiep06a, BO3HHUKAIOIIETO B DPe3yJIbTATE€ ABAPUIHOIO 3arpsi3HEHUS, CTPaHaM
ClIelyeT JeJlaTh BCE BO3MOXKHOE, 4YTOObI HE TEPEHOCHUTh NpPSIMO WIIM KOCBEHHO YIIEpPO Wiu
DHUCK C OTHOU SKOJOTHYECKONW Cpeabl Ha OPYIryl0 M HE TpeoOpa3oBBIBaTh OIWH BHII
3arpsi3HeHust B npyrou” 108 /.

3) IIpuanmun 14 Puo- ge- 2Kanewpckoll mekIapallMyd II0 OKPYXKAaIOmIeW cpelle WM DPa3BUTHUIO
CONEPKUT IIONOKEHWE, HAIIPABJIEHHOS IIPOTHUB TOTO, YTOOBI TOCYIapCTBA IEPEHOCHUIA HWITA
MEPEBONIIM B IPYrHe TOCYIAapCTBa IIOOblE BHOBI AESATEILHOCTH M BEIIECTBA, KOTOPbIE HAHOCST
CEPBE3HBIA DKOJNOIMYECKUN YIIEPO WM CUYATAIOTCS BPEIHBIMH IS 3MOPOBBS YENOBEKA.  DTOT

106/ Cwm. cuHocky 11 BeIe.
107/ Cwm. cHOCKy 43 BBIIIE.

108/ Cwm. cHOCKy 37 BBIIIE.
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IPUHIIAI, XOTS OH B IEPBYIO OuYepenb HAIpaBlIeH Ha pelleHre HWHOW MIPOOJEMBI, HMMEET
HECKOIJIBKO 00JIee OrpaHWYEHHBIM OxBaT, ueM npuHoun 13 IIpwMHOMIOB OLEHKA W KOHTPOIS 3a
3arpsi3HEHUEM MOPCKOM cpenbl, KoHBeHIMS II0 MOpcKomMy ImpaBy um Kojekc MHOBeIeHHS, KOTODLIE
ynoMuHalmch Beimie. Ilpmunumn 14 rtnacuT cliegyrolee:

"TocymapcTBa HOIKHBI D(GMEKTHBHO COTPYIHHYATH C IIENBIO CHEP>KUBATh HIIM TPEeNOTBpAIaTh
IepeHoC WM IIEPEBON B IOPYrHe TOCyIapCTBa IJIOOBIX BHUIOB MESITEILHOCTH MU BEIIECTB,
KOTOPBIE HAHOCSAT CEPHE3HBIA SKOJOTMYECKUN YIIEPO WM CYUTAIOTCS BPEIHBIMHU IS
300pOBBsl yemoBeka" 109 /.

4) BripakeHnune " MIpoCTO MEPEHOCUTCS... WM IIpeoOpasyeTcs’ HaIpaBlIeHO Ha IPeIoTBpallleHHe
WIA CBelleHMe K MHHHUMYMY pHCKa, HO Ha IIpaKTHUKE JHUIIb MNEPEHOCUT DTOT PUCK HAa HWHOTO
CyOBbeKTa WM WHOW BUI HEITEIHLHOCTH 0€3 CKOIlb- HUOYIbh 3HAYHUTEIHHOIO YMEHBIIEHHUS 3TOrO
pucka (cm. Ilpunnmn 13 OOIUX NPUHIMIIOB OIEHKHA M KOHTPOJS 3a 3arps3HEHHEM MOPCKOM
cpenbl, 0On00peHHBIX CTOKTOJIBMCKOW KOH(pEpPEHIIMEN). Komuccun m3BecTHO O TOM, 4YTO B
KOHTEKCTE NAHHOM TEMBI BBLIOOD MNESITEILHOCTH, MECT4d, B KOTOPOM OHA4 MHOJIKHA OCYIIECTBISTHCS,
a TakxKe Mep IO IPemOTBPAIEHUI0O HIM CBENEHHI0O K MHHHMYMY pPHCKa TPAHCTPAHUYHOIO yImepoOa
B IIEJIOM IIPEICTABISIET COOOM BOIPOC, KOTOPBIM IOJKEH pEIIaThCs B IIPOIECCE IIOMCKA
Hamliexkaiero OallaHCca HHTEPECOB BCEX COOTBETCTBYIOIIIMX CTODOH,  pa3yMeeTcsl, TpeOOBaHHE,
OpeIyCMOTPEHHOE B ®TOM CTaThe, JOIKHO IOHHMMAThCS B yKa3aHHOM KOHTekcTe. OmHAKO
Komuccus mpuaepkuBaeTcsi MHEHHS O TOM, 4YTO B IIPOIIECCE IOMCKAa TAKOTO CIPaBEIIMBOTO
0ajlaHca WHTEPECOB CTOPOHBI MOJIKHBI IPUHMMATH BO BHHMAaHHE OOILIWNA IIPHHIIMII,
OpeIyCMOTPEHHBIN B3TOM CTaTheu.

5) CnoBo "mepenoc" o3HavaeT (GHU3NYECKOE IIepeMellleHre U3 OJHOTro Mecta B apyroe.  CiaoBo
" mpeoOpa3oBeIBANCA” HCHONB3yeTcsa B craTbe 195 KOHBEHIMM II0 MOPCKOMY IIpaBy W 00O3HAYAET
KavyecTBO WJIM XapakTep pucka. CiaoBa "TMpsiMO WM KOCBEHHO" HCHOJB3YIOTCS B cTaThe 195
KoHBEHIIMK 110 MODPCKOMY IIpaBy M IIPM3BaHbl YCTAHOBUTH HAMHOTO OOJI€€ BBICOKHMM CTaHIAPT
MIPEIOCTOPOKHOCTH IIPH BBIMOJHEHUM TOCYIapCTBAMH CBOMX O0OSI3aTENLCTB IO HACTOSIIEN CTaThe.

Cratps 13

YBegomienne ¥ MHGOPMHUPOBAHIE

1. Ecnmu ymomsaytast B ctathe 10 OIleHKA CBHUAETENLCTBYET O DPHUCKE HaHECEHUS
CYIIIECTBEHHOTO TPAaHCTPAHUYHOTO yIiep0a, TOCyIapCTBO IIPOUCXOXKIEHUs 0e3 IIPOMEeIJIEHUS
YBEIOMJISIET 00 STOM TIOCYIapCTBa, KOTODBIE, BEPOSITHO, OYOYT 3aTPOHYTHI, H
MIPEeTPOBOXIAET UM HMMEIOIIYIOCS TEXHHYECKYI0 M JPYTYI0 COOTBETCTBYIOIIYIO WHOOPMAIIHIO,
Ha KOTOPOW OCHOBaHa OIlEHKAa, M YKa3blBaeT Pa3yMHBIA CPOK, B TeUeHHE KOTOPOTO
TpeOyeTcsT maTh OTBET.

2. Ecnn BIIOCITENCTBHU TOCYNAPCTBY IPOMCXOXKIEHUS CTAHOBUTCS HM3BECTHO O TOM, YTO,
BEPOSITHO, OYOYT 3aTPOHYTHI APYrUe TIOCYZapCTBa, OHO OJKHO YBEIOMHUTH HX 0e3
TIPOMETITEHHUSI.

109/ Cwm. cuHocky 15 BeIe.
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KomMmMmeHnTapun

1) CraTths 13 KacaeTcsd CUTyallMHd, IIpA KOTOPOM HpPOBENECHHAsS T'OCYJapCTBOM B COOTBETCTBUU

co crtathert 10 oOIleHKa CBUIETEILCTBYET O TOM, UTO INTAaHUpyeMas IesTEIbHOCTh IEeHCTBUTEIHLHO
COIpSIKeHA C PHUCKOM NPUYMHEHHUS CYIIECTBEHHOTO TPAHCTPAaHWUYHOIO yIlepOa. DTa CTaThsd BMECTE
co cratesaMmu 14, 15, 17 wu 18 mpemycMaTpuBaeT CBOJ IIPOIENYp, KOTOpblE MMEIOT HACYIIIHOE
3HAUEHHE MJIs COIJIACOBAHMS HHTEPECOB BCEX COOTBETCTBYIOIIMX T'OCYIApPCTB, IIPENOCTABIISASL MM
Pa3yMHYIO BO3MOXKHOCTH HAWTH CIOCOO OCYIIECTBIEHUS IESITEILHOCTH IPU OJHOBPEMEHHOM
pealu3anyy yIOBIETBOPUTEIBHBIX M pPa3yMHBIX MeEp II0 HPETOTBPAIEHHUIO WM CBEIEHHUIO K
MUHUMYMY TPaHCTPaAaHUYHOI'O yIIepoa.

2) B cratee 13 or rocymapcrBa TpeOyeTcs HalpaBlIEHHE YBEIOMIEHMS IPYIMM TIOCYIapCTBaM,
KOTOpBIE, BEPOSITHO, OYIYT 3aTPOHYTHI INIAHUPYEMOM OesATEIbHOCTHIO. Takas HesSTelIbHOCTh
BKIIIOYAEeT B ceOs KaK IESTEIbHOCTh, ILUIAHHPYEMYIO CaMHM TOCYHADCTBOM, TaK M IESTEILHOCTS,
IUIAHUPYEMYIO YaCTHRIMH O0Opa3oBaHUSMHU. TpeboBaHHEe 00 YBEIOMIEHHU SBISIETCS HEOTHEMIIEMON
YacThIO JTIIO0O0M CHCTEMBI IIPENOTBPAIEHNAS WM CBEIECHHWS K MUHMMYMY TPaHCIPAaHHYHOIO yImepoa.

3) OO0s3aTENBCTBO 10 YBEIOMIIEHUIO APYTUX TOCYLapCTB O PHCKE 3HAYUTENHHOTO YIepoa,
KOTOpOMY OHH NOABeprarTcs, oTpaxeHo B gmeine Corfu Channel, II0 KOTOPOMY
MexnyHapogasii Cym OIpemeliil 00sI3aTENbCTBO IO TPEHYIPEXITCHUIO KaK 0053aTeIbCTBO,
KOTOpPOE OCHOBBIBAeTCS Ha " BIEMEHTApHBIX COOOpaXkeHWsx dermoBeunoctu” 110 /. SroT
MPUHIOAI TPU3HACTCS B KOHTEKCTE WCIOIB30BAHUS MEXKIYHAPOTHBIX BOZOTOKOB, H B 3TOM
KOHTEKCTe OH BOIUIOUIICH B DPSfe MEXIYHAPOIHBIX COTNAIECHUN, pEIIeHUNH MeXIYHAPOIHBIX CYLOB
7 TpUOYHAIOB, HOEKIapallii W PE30NIONHN, TPHHITHIX MEXIIPAaBUTSILCTBEHHBIMH OpPTaHW3AIMSIMY,
KOHGbEPeHINSIMA M COBEIIAHHWSIMH, a TaK¥kKe B HCCIEIOBAHUAX MEXKIIPABUTEIBCTBEHHBIX M
MEXKIYHAPOTHBIX HENPAaBUTENbCTBEHHBIX opraHm3anuit 111/,

4) IToMuMO TeMBI MEXIYHAPOMHBLIX BOJOTOKOB IIPHHIIMIT YBEIOMIIEHMS OBII TakKsKe IPHU3HAH B
OTHOIIIEHUH JOPYTUX BUIOB AEITEIBHOCTH, HWMEIOIIMX TpaHCTPpAaHWYHbIE IIOCHEACTBHS.  Hampumep,
B DTOH CBS3M MOKHO YIOMSIHYTH CcTaThio 3 KOHBEHIMM 00 OILIEHKE BO3IEHCTBHS Ha OKPYXKAIOIIYIO
cpeny B TpaHCrpaHWYHOM KoHTekcTe 112/ w crathm 3 u 10 KoHBeHIIMM O TpaHCTPaAaHUYHBIX
MTOCIIEICTBASIX MPOMBIIIIeHHbIX aBapuit 113/. B Ilpuniune 19 Puo- me- 2KaHenpcron

IeKJapariy 10 OKPYKaIoIle!d cpele W Pa3BUTHIO TOBOPHUTCS O CBOEBPEMEHHOM YBEIOMJIECHUU:

"TocymapcTBa HAIIPABISIIOT TOCYZAapCTBaM, KOTOPbIE MOTYT OKa3aThCs 3aTPOHYTHIMHU,
MpeaBapUTENbHLIE W CBOEBPEMEHHEBIE YBEIOMIIEHHS M COOTBETCTBYIOIIYIO HWH(MOPMAIUIO O
IEesSTEeIbHOCTH, KOTOpasi MOXKET HMETh 3HAYMTEIbHbIE HETaTHMBHBIE TPaHCTPAHUYHbBIE

110/ Cwm. cHOCKy 9 BmINIE, p. 22.

111/ JloroBophl, KacaloIllWecs TIPEIBAPUTEIHLHOTO YBEIOMJIEHUsS W OOMeHa WHbOpMAaluen B
CBSI3W C BOJOTOKAaMH, CM. B KOMMEHTapuu K cTaThe 12 " YBemomileHHE O IUIAHHUPYEMBIX Mepax,
COIPSIKEHHBIX C BO3MOKHBIMHM HEOIATONPUSITHBIMU IIOCIENCTBUSIMH' IIPOEKTA CTATEH IIO IIPABY
HECYTOXOMHBIX BHUIOB KCIIOJIb30BAHHUS MEXXIYHAPOTHBIX BOTOTOKOB, CM. CHOCKY 62 BBIIIIE.

112/ B cratee 3 KoHBeHIHMM IIPEeIyCMOTpPEHA pAa3BETBJIEHHAS CHUCTEMAa YBEIOMIECHHS, CM.
CHOCKY 62 BBIIIIE.

113/ International Legal Materials , vol. 31, p. 1333.
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IOCIENCTBYS, W IIPOBOIAT KOHCYJIBTAIlMM C ®THUMH TIOCYIapCcTBAMH HAa pDaHHEM BTalle U B
nyxe mobpom Boim” 114 /.

5) IIpomenypa yBemOMIEHHS ObIIa yCTaHOBIEeHa psamoM pesomronmia ODCP.  Hampumep, B
OTHOIIIEHWW HEKOTOPBIX XUMUUYECKWX BelllecTB B pesosorrmu C (71)73 ODCP ot 18 mas
1971 roma mpeaycMaTpHBAETCS, YTO KasKJoe TOCYyIapCTBO - UYIIEH DTOM OpraHU3alldud JIOJIKHO
IIOJIyYaTh YBEIOMJIEHHE OO OCYIIECTBICHHS B JIIOOOM APYIOM TOCYyIapCTBe- WIeHe IIpeaiaraeMbIX
Mep B OTHOIIEHWH BEIIECTB, KOTOPBLIE OKA3BIBAIOT HETraTUBHOE BO3IEHCTBHE Ha IIOAEH WM Ha
OKPYXKAIOMIYIO Cpeidy, eclId TaKue Mepbl MOTYT HMeTh CYIIECTBEHHBIEC IIOCIENCTBUS IJIsI
®KOHOMHKHU W TOProBIM Hpyrux rocymapctB 115/. Pesomonus C (74)224 OBDCP or

14 wost6ps 1974 roma orHOcuTenbHO " IIpMHIMIIOB, KacaloOIIMXCS TPAHCTPAHHYHOIO 3arps3HEHUS ",
CONEPKUT IPUHINN WHOOPMUPOBAHUS M KOHCYILTAIWI, KOTOPBLIA TPeOyeT HaIIpaBIIeHUS
YBEIOMJICHUSI W IPOBENEHUS KOHCYJIbTALIMI OO OCYIIECTBIEHHUS IFOOOM HEeSTEIbHOCTH, KOTOpas
MO3KEeT IMOPOXIATh PUCK CYIIECTBEHHOTO TPAaHCTPAHWYHOTO 3arpsi3HeHuss 116/.

6) IIpyHIUT yBegOMIIEHUS IIHMPOKO IIPHU3HAH B CIy4ae YpPEe3BbIYAMHBIX DKOIOTHYECKUX
cHUTyalu.  YBemoMileHUWe mnpenycMmarpuBaetrcs I[Ipmurmumom 18 Puo- me- 2Kaneripckonr nexaapamuu
M0 OKpyxXKaromien cpeme m passutmio 117/, crateent 198 Konsennun Opranusanuu

O0benuHennnplx Hamwit mo mopckoMy mpasy 118/, crather 2 KoHBeHIIMH 00 ONEpaTUBHOM
OTIOBEIIEHNN O suepHOU aBapum 119/; crateert 14 (1) (d) u (3) KouBeHmuu o
OMOIIOTMYECKOM pa3HoooOpasum 120/; u crathert 5 (1) ( ¢) MeXnyHapomHOU KOHBEHIUU

00 oOecIleueHHW T'OTOBHOCTH, pEAardpoOBAaHUM M COTPYIHUYECTBE B CJy4ae 3arps3HEHHUS MODS
HedTRIO 121/.

7) Ecnu omeHKa CBHUIETENBCTBYET O PHUCKE IMPUYMHEHUS CYMIECTBEHHOT'O TpPAaHCTPAHUYHOTO
yiiep6a B COOTBETCTBHH ¢ IYHKTOM 1, TO TrocymzapcTBO, KOTOpOe IUIAHUPYET OCYIIEeCTBIECHUE
TaKOM IEeSITEIbHOCTH, OO0SI3aHO YBEIOMUTH 00 DTOM TOCYIApPCTBAa, KOTOPHIE MOIYT OBITh
3aTpoHYTHL. K YBEIOMIICHWIO TOJIKHA TIpHWJIaraThbcs WMEIOIasics TeXHWYecKas wWHdOpMaIms, Ha
KOTOpOoM ocHoBaHa oreHkKa. Cchllka Ha " MMEIONIyIocs' TEeXHUYECKYI0 M JIPYTYIO
COOTBETCTBYIOIIYI0O HMHGOPMAIIMIO IPU3BaHA IOTYEPKHYTh, UTO 0OS3aTENBCTBO TOCYIapCTBa
MIPOUCXOKIEHNUSI OTPpaHMYMBAETCS IIPENPOBOXKIEHUEM TEeXHHUYECKOM M Jpyrow mHMbOpPMAIUHM, KOTopas
ObLTa IIOJIyYeHAa B CBS3M C JTAHHBIM BHUIOM JeATeNbHOCTH. Takas uHbOpMAIUS OOBIYHO
00HAPYKUBAETCS IIPHM IIPOBEIECHUU OIECHKM IESITEILHOCTA B COOTBETCTBMH co cTaThewt 10. U3

114/ Cwm. cHocky 15 BeIe.

115/ OECD, OECD and the Environment , 1986, p. 89, NIYHKT 4 TPHIIOXKEHUS.

116/ lbid ., p. 142.
117/ Cwm. cHocky 15 BeIe.
118/ Cwm. cHocky 20 BbIIe.

119/ International Legal Materials , vol. 25, p. 1369.

120/ Cwm. cHocky 100 BgIIE.

121/ International Legal Materials , vol. 30, p. 735.
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nyHkTa 1 clemyeT, YTO TeXHHUYecKas HWHbOpMAIUs, MTOJyYeHHAss B pe3ylIbTaTe OIEHKH, BKIIOYAET
B ceOs He TOJBKO TO, YTO MOKHO Ha3BaTh NEPBUYHBIMU IaHHBIMH, T. €. JaHHbIE WU3MEpPEHUH,
CTaTUCTHYECKHE TaONHWIBI M T. ., HO W aHamu3 WHGOPMAIUM, KOTOPBIA MCIIOIb30BAJCI CAMUM
rOCyJapCTBOM IIPOUCXOKIEHUS IJIS ONpelelIeHnsT PUCKa NPUYMHEHWS TPaHCTPaHWYHOTO yIepoa.

8) I'ocygmapcTBa caMy HPUHMMAIOT DEIIEHHE O TOM, KakKhM 00pa3soM OHH OymyT
WHOOPMHUPOBATh T'OCYyIapCcTBa, KOTODBIE, BEPOSTHO, OYIYT 3aTPOHYTHL. B IemoM
IIPEIIIOIaraeTcst, YTO TOCYHApPCTBAa OYIYT HEIOCPENCTBEHHO CBS3BIBATHCS C APYIMMM TIOCYIapCTBAMH
II0 OUIJIOMATHYECKUM KaHajdaM. B OTCYTCTBHE IHUILIOMATHYECKHX OTHOIIIEHHN IOCYyIapCTBa MOTYT
HATIpaBISTh YBEIOMIIEHHS IPYTUM TOCYHAPCTBAM dYepe3 KaKoe- JU00 TpeThe TOCYIapCTBO.

9) B myHKTe 2 paccMaTpWBaeTCs CHTYalus, NPHA KOTOPOU TOCYIAPCTBO IPOUCXOKICHHUS,
HECMOTpsI Ha BCE CBOW YCHWJIUSI M OCMOTPUTENBHOCTh, OKAa3bIBAETCS HE B COCTOSSHUU BBISIBUTH BCE
roCyJapcTBa, KOTOPBIE MOTYT OBITH 3aTPOHYTHI, IO BBIJAYM pa3peIleHHUs Ha OCYIIECTBIIEHHE
IEeATEAbHOCTH, W €My CTAHOBHUTCS M3BECTHO O TAaKWX TOCYHApPCTBAaX TONLKO IIOCIAE Hadvajda TaKoHl
IESTEIBHOCTH. B COOTBETCTBHM C STHM IIYHKTOM TOCYJapCTBO IIPOMCXOXKIEHMS B IIOIXOOHBIX
cIydasx 00s3aHO HaIpaBIsTh yBemoMmileHue 0Oe3 mpomemiaenus. Crnosa " 0e3 mpoMemIeHHs"
03HAYAIOT, YTO TOCYIapCTBO IIPOMCXOXKIEHHS OO0S3aHO HAIPABUTh YBENOMJIEHHME Cpa3y IIOCIE TOrO,
KakK K HEMYy MIOCTYHUT Takas WHGOpPMAIMs, ¥ OHO B TEeUeHHWE pa3yMHOTO IIepHOIa BpeMeHU
OIIPENEIUT, YTO HEKOTOPHIE APYTHE TOCYIAPCTBA MOIYT OBITh 3aTPOHYTHI JAHHOM IESTEIHHOCTHIO.

Cratpg 14

O6meH mHbOpMAaIER

IIpm ocymiecTBIeHHUHM ESITEIbHOCTH 3aMHTEPECOBAHHBIE TOCYIapCTBa CBOEBPEMEHHO
OOMEHMBAIOTCSI BCell WMHQOPMAIIMEN, OTHOCSIIENCS K IPEIOTBPAIEHHI0O WINA CBEIEHMIO K
MUHUMYMY DHCKa HAaHECEHHS CYIIECTBEHHOTO TPAaHCTPAaHWMYHOIO yIIepoa.

KomMmeHTapuu

1) Cratest 14 kacaeTcsi Mep, KOTODBIE TOJKHBI OBITh MPUHATHI IIOCJIE Hayaja OCYIIECTBIEHUS
IeATEIbHOCTH. Bce ®THM Mepbl NPUHUMAIOTCS C TOM K€ IEeJIbl0, YTO M MEpPBI, MPeayCMOTpPEHHBIE
MPENLITYIIIUMHI CTATBSIMM, T. €. C IEelbl0 IPETOTBPAIlEHUS WJIA CBENEHHS K MHUHUMYMY DHCKa
MPUYMHEHUS CYIIIECTBEHHOTO TPAHCTPAHMYHOIO yIIepoa.

2) Cratbsa 14 TpeOyeT TOro, dYTOOBI IOCYIApCTBO IIPOMCXOKIEHUS M IIOTEHIINAILHO
3aTparmBaeMble TOCYIapCcTBa OOMEHHBAINCh WHGMOPMAIMEN O NESATENBHOCTH IIOCIE TOro, KakK ee
ocyliecTBIeHne Havalochb. [lo MHeHmio Komwmccum, IpemoTBpallieHHe WM CBelleHHe K MUHUMYMY
pPHCKa TPAHCTPAHWUYHOTO yIIep6a Ha OCHOBE KOHIEIIIUU JONIKHOM OCMOTPUTENBHOCTH - 3TO HE
pa30BOe MEPOIPUSTHE,  JOCTHKEHHWE BTOW I TPeOyeT HENpeKpallalolinuxcsl YCUIUi.  DTO
3HAYHAT, YTO MJOJIXKHAS OCMOTPUTENBHOCTh HE IIPEKpaIIaeTcs IOCIe IIPEIOCTABIICHUS pa3peIIeHus
Ha OCYIIECTBJICHUE NEATEIPHOCTA W Havyajla €€ OCYIIECTBJICHUS, ee¢ HeOOXOAMMO TMpPOSIBISTH B
IeJISIX KOHTPOIMS 3a JEATCIIbHOCTHI0O Ha IIPOTSIKEHUMW BCETO TEPHONla €€ OCYIIEeCTBICHUS.

3) Hudopmanus, KOTOpPOM HEOOXOTMMO OOMEHHBATHLCS B COOTBETCTBHM CO cTaThen 14,
BKIIIOYAeT B ceOs Bce IOJNEe3HbIE B JTAHHOM Cllydyae CBeIeHHUsS IJIs IeJH IMPeIOTBpPAIlleHMs DPHCKa
IIPUYMHEHMST CYIIECTBEHHOro yinep6a. OObMHO Takass mHMOpPMAlXs CTAHOBHUTCS H3BECTHA
rOCymapCcTBY IpoucXoxmeHms. OmHAKO, €CId TOCyIapCTBO, KOTOPOE, BEPOSTHO, OYIeT
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3aTPOHYTO, OOHAPYXKUBAET JIOObIE CBEICHMS, KOTOPBbIE MOTYT OBITH IOJE3HBI IS IieJel
MpegOTBpAIleHUs, €My CIIeNyeT 3HaKOMHTH C HHUMH TOCYJapCTBO IIPOMCXOXKIECHUS.

4) ITonokeHne 00 oOMeHe WHGMOpPMAIEN YacTO BCTPEYAETCS B KOHBEHIIMSIX, KaCaIOIIUXCS
MIPeTOTBPAIIleHNST WM YMEHBIIEHUs] SKOJOTMYECKOTO U TpaHCTpaHWMYHOro yiepba. B »tmx
KOHBEHIIMSIX IIPENyCMAaTPUBAIOTCS Pa3IMYHBIE CIOCOOBI cOOpa MHGOpMAIMM M OOMeHa €10 WiHr
HEIOCPEICTBEHHO MEXIYy CTpaHaMH, WM 4Yepe3 KakKyio- JU00 MEXKIYHAPOMHYIO OpPTraHH3aIIMIO,
KOTOpasi MPeNOCTaBIsieT WHMOOPMAIUIO IpyruM rocygapctBaM 122/, B KOHTeKCTe B3TUX

cTaTed, €CIM IesSTeIbHOCTh C OOJBIIIONM BEPOSITHOCTBIO MOXKET 3aTPOHYTH JIHUIINL HECKOJIBKO
rocymapcTs, TO 0OMeH HHGOPMAIMEN OCYIIECTBISETCS MEKIY HEIOCPEICTBEHHO
3aMHTEPECOBAHHBIMU TrocygapcTBaMu. Ecam ke umHOpPMAIUsS MOXKET 3aTPOHYTH OOJBIIIOE YHCIIO
rOCyIapCcTB, TO COOTBETCTBYIOIIAS WHOOPMAIIMS MOKET IIPEIpPOBOXIATHCA IO IPYTMM KaHAJlaM,
HATIpUMep Yepe3 KOMIIETEHTHBIE MeXKIYHAPOTHbIe OpraHU3aIldH.

5) B crathe 14 comep:KUTCS TONOKEHHE O TOM, YTO OOMEH TakKo¥ WHdoOpMaIMen IOIXKEH
OCYIIIECTBISITECSI CBOEBPEMEHHO.  DTO O3HA4YaeT, 4TO, KOrjma Takas WHGOPMAlWs CTaHOBHUTCS
M3BECTHA TOCYIapCTBY, €My CIeOyeT OBICTPO COOOIIUTH €€ APYTUM TOCyZAapCTBaM, C TeM YTOOBI
3aMHTEPECOBAHHBIE TOCYJAPCTBA pAacCIlojlaTadyd HOCTATOYHLIM BpeMeHeM MJIs IIPOBEIECHUS
KOHCYIbTAIlMH O HaIJeXAaIlluX MPEBEeHTHBHBIX MepaxX, HIM YTOOBI TOCYZapCTBa, KOTOPEIE,
BEPOSITHO, OyIYyT 3aTPOHYTHI, pAacCIojarajiyd JOCTATOYHBIM BPEMEHEM IS IPUHSTHAS HaIJIEKAIINX
Mep.

6) B »Toli cTaThe HMYEr0 He TOBOPUTCI O TOM, KAaK YacTO JOJKEH OCYIIECTBISITHCSI TaKOU
o0MeH wmHpopmanmert. IlomoxkeHuss craTby 14 HAYMHAIOT IPUMEHSTHCS B TEX CIydyasx, KoOTIja
rocyIapcTBaM CTAHOBMTCS HM3BECTHA I00as MH@OpMAIMs, KOTOpas MMEeT OTHOIIEHHE K
IIPEJOTBPAIIEHUIO HIM CBEIEHWIO K MHHHMYMY TPaHCI'DAHWYHOIO YyIepoOa.

122/ Hanpumep, craths 10 KoHBeHIHMH 0 3aIuTe MOpPSI OT 3arpsisHEHUS] W3 Ha3eMHBIX
ncToyHnkosB, International Legal Materials , vol. 13, p. 352; crathd 4 BeHckom
KOHBEHIIMK O 3aIlWTe 030HOBOro cjos, ibid ., vol. 26, p. 1529; u cratbsa 200
Konpennyu Opranmsanyu OObenMHEHHBIX Hamuit 1o MOpPCKOMY IIpaBy, CM. CHOCKY 20 BbIIIIE,
KacaloTcs IIPOBENEHUS TOCYHAPCTBAMU- YYACTHHUKAMM WHIWUBHIYAIbHBIX M COBMECTHBIX HAYYHBIX
KCCIIENOBAHUI II0 BOIPOCAM IIPENOTBPAIIECHHUS WM YMEHBIIEHUS 3arpsS3HEHHMS W IIPENPOBOKICHUS
VMK JOpYT APYTY HAIpSIMyI0 WA Yepe3 KOMIIETEHTHYI0 MEKIYHAPOIHYIO OpraHM3alnio nHbOopMaIun
0 TakKUX HcclenoBaHusX. B KOHBEHIMM O TPaHCIPAHWYHOM 3arpsi3HEHHM BO3JyXa Ha OOJBIINE
PacCTOSIHMASL TIPENYCMATPMBAETCS IIPOBENEHNE HCCIEIOBaHUA W 0OMeH HHGOpPMAlMeNl O BO3IEHCTBAM
IESTEIBHOCTH, OCYIIECTBIISIEMON TOCYJAapCTBAMHU - ydJaCTHHKaMu KOHBEHIINH
(cMm. International Legal Materials , vol. 18, p. 1442). Takue mpuUMepHl TakKe
COMlep3KaTCS B APYrUX KOHBEHIMSAX, Hampumep IyHKT 1 iii) crater VI Kopmekca mosemeHust
IIpY aBapUUHOM 3arps3HEHMM TPAaHCTPAHWYHBLIX BHYTPEHHHMX BOJ, CM. CHOCKY 37 BBIIIE, CTaThs
17 KoHBeHIMHM O OHOJIOTHYECKOM pa3HooOpasmu, cM. cHOcKy 100 Beime m crathd 13
Konpennuu 00 OXpaHe M HCIIOJb30BAHHUM TPAHCTPAHWYHBIX BOJOTOKOB M MEXIYHAPOIHBIX O3€ED,
CM. CHOCKY 48 BbIIIe.
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Crarpsg 15

HNudbopMupoBanne HaceleHHUS

T'ocymapcTBa, KOrjga STO BO3MOKHO M C TIOMOIIBIO TaKHUX CPEACTB, KOTOPBIE
SIBIISIIOTCST  II€JIECOO0PA3HBIMHK, IIPENOCTABISIOT CBOEMY HACENEHHIO, KOTODPOE, BEPOSITHO,
OyleT 3aTPOHYTO JEsATENBHOCThIO, YKa3aHHOW B cTaThe 1 a), WHGOPMAIMIO, KAacalolIyrocs
IAHHOW [EeSTEIBHOCTH, COIPSKEHHOTO C HEW pHCKa M yIuepOa, KOTOPBIA MOXKET OBIThH
MIpUYMHEH, a TaKXe BBISCHSIIOT €ro OTHOIIeHHE K HeH.

KomMmMmenTapun

1) Crathst 15 TpebOyeT OT TOCymapcTB, KOIa ®TO BO3MOKHO ¥ C IIOMOIIBIO TaKUX CPEICTB,
KOTODPBIE SBISIOTCS I[€IECOO0PA3HLIMH, IIPENOCTABIATL CBOEMY HACEIECHHIO WHGMOPMAIIUIO,
KacalolIylocsl pHCKa M yiiepOa, KOTOPbIE MOTYT BO3HHUKHYTh B PE3YIbTaTe OCYIIECTBICHUS
KaKoro- 1n00 BHIA IESTEIBHOCTH IIPW YCIOBHHM IOJYYEHHS paspelleHds Ha 9TO, a TaKxkKe
BBISICHSTH €ro OTHOIIEHHE K DTOHM HeATeNbHOCTH. Ilo®TOMy maHHas CTaThsd TpeOyeT OT
rOCyIapCTB: a) TPEIOCTaBIATh CBOEMY HACEIEHHI0O HWHGOPMAIIAIO, KacaroIlylocs dTOH
NEeSITeIbHOCTHA, a TaKXkKe COIPSKEHHOTO0 ¢ HeW pHWCKa W ymiepba, W D)  BBISICHSITH OTHOIIEHUE
HacelleHWST K HeW. BIIolHE 0YeBHIHO, 4YTO IIeJdh IPEIOCTAaBIEHUS HACEJICHUI0 WH(MOPMAIIUH
3aKJIIOYaeTCsI B 00OeCHeYeHWHM €ro OCBEIOMIIEHHOCTH O HAHHOM IeITEIbHOCTH, a BIOCIEICTBHU - B
BBISICHEHUH €ro OTHOINEHMS K DTOU NeATEeIbHOCTH. be3 BTOpPOro Imara Iiedb JAaHHON CTaTbU
CTAHOBUTCS HETOCTHKUMOIM.

2) Hudopmanus, KoTopas TOIXKHA MPESOCTABISITHCS HACEIEHHWIO, BKIIOUAeT MAaHHBIE O CaMOM
IEeSTEIBHOCTH, a TaKXe O XapakKTepe M Macinradax pucKa W yiiepba, KOTOpbIE C HEH
compsikeHsl.  Takas wmHpOpMAIUS COTEPKHUTCSI B HOKYMEHTAaX, IIPUIaraeMbIX K YBeIOMIEHUIO,
KOTOPO€ HAIpPaBISIETCSI B COOTBETCTBHM CO CTaThed 13, WM B OIEHKE, KOTOpas MOKET OBITh
IIpOBeeHa TOCYHAapCTBOM, KOTOPOE, BEPOSTHO, OYIeT 3aTPOHYTO, B COOTBETCTBHUH CO

craThen 18.

3) Pa3zpa®oTka JaHHON CTAaThbM BBI3BaHA HOBBIMHU TEHIECHIHWSIMU B O00JIACTH MEXIYHAPOITHOIO
mpaBa B IIeJIOM M IpaBa OKpPYKaloIlleM cpedbl B YaCTHOCTH, HaIpaBJIeHHLIMHM Ha BOBJIEUCHHE B
IpoIleCcChl TPUHATHS pPEIICHWN JWIl, XW3Hb, 3M0pPOBbE, HMYMIECTBO M OKpYKaromias cpeja
KOTOPBIX MOTYT OBITH 3aTPOHYTHI, IYTEeM IIPEIOCTABIEHUS MM BO3MOKHOCTH M3JIOKHUTH CBOIO
TOYKY 3pEHHS M OBITH YCIBIIIAHHBIMA TEMH, KTO OTBEYAET 34 IIPUHSITHE OKOHYATEIHHBIX
peIIIeHUH.

4) IIpumamun 10 Puo- me- 2KaHelipckon IeKjaapaldy II0 OKPYXKAIOIIEW Cpele M Pa3BUTHUIO
MpeIyCMATPUBAET YYACTHE OOIINECTBEHHOCTH B IIPOIECCAX IPHHSTHS PEIISHUN CIeTyIOIIM
00pa3oM:

" DKOJIOTUYECKHE BOIPOCHI DEINaloTcs HamoOollee dhGEKTUBHBIM 00pa3oM IIpA YYACTHHM BCEX
3aMHTEPECOBAHHBIX TpaKgaH - Ha COOTBETCTBYIOIIEM ypoBHe. Ha HalmoHAJIBbHOM YPOBHE
KaXXIbI YeJOBEK MOJKEH HMETh COOTBETCTBYIOIIMM HTOCTYII K HMHMOPMAIIMU, KacaloIlleics
OKDYKAIOIIEN Cpelbl, KOTOpas HMEETCS B DPACIHOPSIKEHWH TOCYyJapCTBEHHBIX OPraHOB,
BKIIIOYass MHGOPMAIWI0O 00 OIIaCHBIX MaTepHajaX M HeSITEIbHOCTH B HX OOIIMHAX, U
BO3MOXHOCTh y4YaCTBOBAThb B IIpOIleCCaxX MPHMHSTHUS pelleHwi. l[ocymapcTBa pa3sBHBAIOT U
MMOOIIPSIOT MHOOPMUPOBAHHOCTh M YYaCTHE HACEJICHMUS IIYTEM IIMHPOKOTO IIPEIOCTABICHUS
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nagopmanun.  ObGecneunBaeTcss d(deKTUBHAS BO3MOKXHOCTH MCIOJIL30BaTh CYAeOHBIE U
aIMUHUCTPATUBHBIE TIPOIENYPHI, BKIIOYas BO3MEIIEHWE W CPEICTBA CyILeOHOM
samutel’ 123 /.

5) Psn mpyrux MesKIyHapOIHO- IIPABOBBIX COIJAIIIEHWM, KOTOPhIE OBIIM 3aKIIOYEHBI B
IOCIEeIHEE BPEMS II0 SKOJOTHYECKMM IHIpOOJIEeMaM, TPeOYIOT OT TOCYHAPCTB IIPENOCTABISATH CBOEMY
HaceJeHUI0 WH(MOPMAIUIO, a TaKKe BO3MOXKHOCTh YYaCTBOBATh B IIPOIlECCAX MPUHSITHS pPEIICHUMN.
B »sTom cBsi3m ymecTtHo mpmBecTH OYHKTHI 1 m 2 crtateu VIl Komekca moBeneHuns mpu
aBapUMHOM 3arpsI3HEHUH TPAHCTPAHUYHBLIX BHYTPEHHHX BOJ!

"l. Ins obecrmevyeHUsS TIIaCHOTO INIPMHSTHUS PEIIEHWN I€HTPAIbHBIMHU, PETHOHAIBHBIMUA U
MECTHBIMU OpTaHaMM II0 BOIIPOCAM, KAacCalolUMCsS aBapUMHOTO 3arps3HeHUS TPaHCTPAHHIHBIX
BHYTPEHHHUX BOJ, CTpaHaM CIeOyeT COHEHCTBOBATH TOMY, UYTOOBI 3aMHTEpPECOBaHHAS
OOIIECTBEHHOCTh YYaCTBOBAJIA B CHYIIAHMASX M IIPEIBAPUTEILHBIX PAacCICIOBAHUSIX U
BBICKA3bIBajJa BO3DakeHUs B OTHOIIEHUM IIpeijlaracMbIX DEIIEHHMH, a TaKxXe mIpuberajga K
aIMUHUCTPATUBHBIM U CYIeOHBIM IIPOIENypaM M YydYacTBOBAalla B MX OCYIIECTBIECHUH.

2. CTpaHaM TIPOMCIIECTBHS CIEAyeT IPUHUMATH BCE HAUIEXaIue Mepbhl IS OOeCIeUCHUS
duzmveckux M IOPUAMYECKUX JIWI, TIOABEPTalOIIUXCs CEphe3HOMY DPHUCKY aBapHUITHOTO
3arps3HeHHUs, JNOCTATOYHONM WHbOpManuew, ¢ TeM YTOObl OHM MOIJIM OCYIIECTBISTH CBOU
mpaBa, IIpefoCTaBlsieMble MM HAIlMOHAJIbHBIM 3aKOHOJATEIBCTBOM, B COOTBETCTBUHU C
mensiMu Hactosiiero Kopmekca" 124 /.

OO0sI3aHHOCTD IIPEJOCTABIATL COOTBETCTBYIOIIYIO MHMOPMAIIMIO HACEIEHUIO TaKXKe IIPENyCMaTPUBAIOT
crathg 16 KoHBeHIIMM IO OXpaHe ¥ HCHOJIL30BAHUIO TPAHCTPAHUYHBIX BOLOTOKOB U
MeXayHaponHbeix o3ep 125/, myHKT 8 crathu 3 KoHBeHIMM 00 OLICHKE BO3JIEWCTBUS Ha
OKDYKAIOIIYI0 CPely B TPaHCTPAaHWYHOM KOHTeKcTe 126/, craThs 17 KouBeHmWM o 3ammre
MODCKOM cpefibl panioHa bBamrmitckoro mops 127/ w cratbs 6 PamMouyHOW KOHBEHIUH

Opraam3anuu OObenmHeHHBIX Haruit 06 w3aMmeHeHum kiumata 128/

6) CylIIecTByeT MHOXKECTBO BapHaHTOB YYacTHUS HACEJIEHMS B IIPOIECCAaX INPUHSTUS PEIIeHUH.
OmHMM W3 TIyTeW y4YacTUS HacCeJeHHS B IIpoIlecce NMPUHSTHS DPEIIeHHWHN SBISETCSd M3YYCHWE ITAaHHBIX
¥ HWHGOpPMAIlMH, Ha OCHOBE KOTODBIX OyOyT NPUHUMATHLCS PEIIeHHUs, U HCIOJIb30BaHHE
BO3MOXKHOCTH ITOATBEPIUTH WM OCIHOPHUTH ITOCTOBEPHOCTH (DAKTOB, aHAIW3a M IOJIUTHYECKUX
cooOpaxkeHul, IHNO0 Yepe3 aIMHUHUCTPATHUBHBIE TPUOYHATIBI M CyObl, JU0OO UYepe3 TPYIIIbI

123/ Cwm. cHocky 15 BhIIIe.
124/ Cwm. cHocky 37 BBIIIeE.
125/ Cwm. cHocky 48 BhIIIe.
126/ Cwm. cHocky 40 BbIIIIE.
127/ Cwm. cHoOcky 66 BbIIIIE.

128/ International Legal Materials , vol. 31, p. 851.
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3aMHTEPECOBAHHBIX TpaxmaH. Ilo muenumio Kommuccnu, »Ta ¢dopMa BOBIEYEHHS OOIIECTBEHHOCTH
VKPEIUISET YCWIIMS II0 IIPENOTBPAIIEHUI0 TPAHCTPAHMYHOTO M DKOJOTMUYECKOro yImepoa.

7) YcranosimenHoe crathenn 15 0053aTEIBCTBO OTPAHUYMBAETCS BBIpasKeHHEM ' KOTLHa DTO
BO3MOXKHO M C IIOMOIIBI0O TaKWUX CPENCTB, KOTOPLIE SIBISIOTCS I[€]IeCO00pa3HbIMU". CaoBa

" KOorma 9TO BO3MOXKHO" IIPENCTABISIOT COOOM 3IecCh CKOpee HOPMATHUBHYIO, uYeM (aKTHUECKYIO
CCBIIKY WM TIPU3BAHBI OOECHEYNUTH YYET BO3MOKHBIX KOHCTUTYIMOHHBIX W HWHBIX BHYTPEHHHX
OrpaHMYEHUI B TeX CIydYasX, KOTJa TaKoe IIpaBO Ha 3aclyIIMBaHUE MOKET W He
npegycMatpuBaThesd.  ClioBa " ¢ IOMOIIBIO TAaKUX CPEICTB, KOTOpBIE SIBISIOTCS II€IECOO00PA3HBIMU"
IIPM3BaHbl OCTABUTH OIIPEHEEHHUE CIIOCO0OB, C IOMOIIBIO KOTOPBIX Takas HHGOPMAIAS MOKET
MIPEeTOCTABIATLCS, Ha YCMOTPEHHE TOCYHAPCTB C YyYeTOM TPEeOOBAHUM WX BHYTPEHHEIO IIpaBa M
rOCYyJapCTBEHHON TOJUTHKY B OTHOIIEHWW, HAIpHUMeEp, TOTO, JOJIKHA JHU TaKOTro poja
wH(GOPMAIUS MHPEIOCTABISIThCSI Yepe3 CPedCcTBa MacCOBOM HMH(GOPMAIUM, HEIPaBUTEILCTBEHHBIC
OpTaHM3alliy, TOCYIAPCTBEHHBLIE BEIOMCTBA, MECTHBIE BIIACTH W T. 1.

8) CraTtesa 15 orpaHHMYMBAaEeT 00s3aTEILCTBO KaXKIOIO TOCYLAPCTBA IIPENOCTABISTH TaKYIO
WHOOPMAIIMIO TOJIBKO CBOeMy HaceldeHmio. CaoBa "rocymapcTBa...  IIPEIOCTABISIOT CBOEMY
HaceJeHnIo" He O00S3BIBAIOT KaKoe- MO0 TOCYIapCTBO IIPENOCTABISThL HMHGOPMAIUIO HACEIEHUIO
Ipyroro rocymapctBa. Hampumep, TocymapCcTBO, KOTOPOE MOKET OBITh 3aTPOHYTO, IIOCHIE
IOJIYYEHUsST YBEIOMIIEHUS M WHGOPMAIMKA OT TOCYHAPCTBA IIPOUCXOXKIEHMS IIPENOCTABISIET, KOTIa
®TO BO3MOKHO M C IIOMOIIBIO TaKUX CPEICTB, KOTOPBIE SBISIOTCS IIEIECOO0PA3HBIMH,
WHOOPMAIMI0O TOM YacTH CBOEr0 HACElleHWs, KOTOopasi, BEPOSTHO, OYyIEeT 3aTPOHyTa, IIPEXIE YeM
IaTh OTBET Ha YBEIOMJICHUE.

Crarps 16

HanmoHnanpHast 0e30aCHOCTh H IIPOMBIIIJICHHBIC CCKPETEI

IlanHble ¥ WHOOpPMAIMS, HMEIOINEe XM3HEHHO BaxKHOE 3HAYeHMe IJIsS HAIMOHAIBHON
0€30IaCHOCTH TOCYIapCTBa IPOMCXOXKIEHUS WM OXPaHbl IIPOMBIILIEHHBIX CEKPETOB, MOTYT
He IIPEeIOCTABIATBCS, OMHAKO TOCYZApPCTBO IPOMCXOXKIEHUS TOOPOCOBECTHO COTPYIHHUYAET C
IPpYTUMH 3aWHTEPECOBAHHBIMU TOCYHAPCTBAMHU B IIPENOCTABIEHMH TaKOW HWHGMOPMAIINH,
KOTOpasi MOKET OBITh IPEeNOCTaBIeHa B DTUX OOCTOSTEILCTBAX.

KomMmMmenTapun

1) CraThsa 16 mpusBaHa YCTAaHOBHTL Y3KO€ HCKIIOUEHHE M3 00s3aTeIbCTBA TI'OCYIapCTB
IPETOCTABIITh HMHMOPMAIIMI0O B COOTBETCTBHMM coO craThsimu 13, 14 u 15. IIo mHenwro
Komuccun, rocygapcTBa He MONXKHBI OBITh OOS3aHHBIMU DPACKPBIBATH HMHGMOPMAIINIO, KOTOpas
MMeET SKM3HEHHO Ba’KHOE 3HAUYeHHWE I WX HAIMOHAJILHOM O0e30MaCHOCTH WM CUUTAETCS
MIPOMBIIIIJIEHHBIM CEKpeTOM. TaKoro pojma OrOBODKa HeE SIBISIETCS HEOOBIYHOM B MEXIYHADPOITHBIX
IIOrOBOpaX, KOTOpBIe TpeOyIoT oOMeHMBaThCcI WHpopmamnueinr. Crathbd 31 HpPOEKTOB cTaTeW o
MpaBe HECYAOXOIHBIX BUJJOB WCIOJB30BAHUS MEXIYHAapPOJIHBIX BOMOTOKOB 129/ TakKe
IIPEIyCMATPHUBAET AHAJIOTMYHOE WMCKIIIOYEHME M3 TPeOOBAaHMS PACKPBLIBATH WHGOPMAIIHIO.

129/ Cwm. cHocky 62 BbIIIeE.
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2) IloMuMO HaIMOHAIIBHON 0€30IIaCHOCTH, CTaThs 16 KacaeTcs IIPOMBIILIEHHBIX CEKDPETOB.

B KOHTeKCTe HTAHHBIX CTATENM BIIOJHE BEPOSTHO, UYTO HEKOTOPBIE BHIBI NESTEILHOCTH, BXOJISIIUE
B chepy OpUMeHEHMS CTAaTbM 1, MOLYT OBITh CBSI3aHBI C MCIIOJIb30BAaHHEM IIEPEIOBOM TEXHOIOIHH,
a ®TO 3HAYUT, YTO DeYb HAET O TAKOro pojga WHGOpPMAIMM, KOTOpas 3allWINAeTcs IaxkKe B
COOTBETCTBHUM C BHYTPEHHHM IIPaBOM. Kaxk mpaBuimo, BHyTpeHHEe IIPaBO TOCYIapCTB OIpEIeseT
HGOPMAIINIO, KOTOpash CYUTAETCS IIPOMEBIINIIEHHBIM CEKPETOM, M OOECHEYMBAET €€ OXpaHy.
Takoro poma 3aIllIUTUTENBHOE IIOJNOXKEHHE HE SIBISIETCS HEOOBIYHBIM B IIPABOBBIX JTOKYMEHTaX,
Kacarolmxcss oOMeHa WHbOpMAaIWed O IPOMBIIUIEHHON HeATEIbHOCTH. Hampumep, craThs 8
KonBeHnuu 006 oxpaHe ¥ HCHOJIL30BAHUM TPAHCTPAHUYHBIX BOMOTOKOB M MEKIYHAPOIHBIX

o3ep 130/ w nyHkT 8 crathu 2 KoHBeHIIMM 00 OIIEHKE BO3JEHCTBHUS HA OKPYXKAIOIIYIO

Cpelly B TpPaHCTDaHWYHOM KOHTekcTe 131/ mpemycMaTpMBAIOT aHAJOTUYHYIO OXpaHY
MIPOMEBIIIJIEHHBIX M KOMMEPUYECKUX CEKPETOB.

3) Crates 16 mnpusHaeT HEOOXOIMMOCTH IOCTHXKEHHUS DPaBHOBECHS MEXIY 3aKOHHBIMM
WHTEpECAMH TOCYJapCTBa IIPOMCXOXKIEHUS ¥ TOCYHApCTB, KOTOpBIE, BEPOSITHO, OYIYyT 3aTPOHYTHI.
ITosTOMy OHa TpeOyeT OT rocCymapcTBa IPOMCXOXKIEHHS, KOTOPOE HE IIPENOCTaBIsIeT HHGOPMAIUIO
10 COOOpaskeHMWsIM HAIMOHAJIBbHON O€30IIaCHOCTH WM OXPaHbl IIPOMBIIIIEHHBIX CEKPETOB,
IOOPOCOBECTHO COTPYZHHMYATH C APYTMMHK TOCYyJapCTBAaMM B IIPENOCTABIEHHM TaKOW WHGOpPMAINH,
KOTOpasi MOKET OBbITh IIPeJOCTaBlIeHa B TaKUX OOCTOSTENLCTBAX.  BhIpaxkeHue " TakKoH
wHGOpMAIIUKM, KOTOpas MOXKET OBITh IIpelOocTaBlieHa”, BKIIOYAeT, HAIpHUMep, OOIlee OMHcaHue
pHMCKa, a TakxXe BHIa M MacIITaboB yIepOa, KOTOPBIM MOXKET OBITH HaHECEH TrOoCyIapCTBY.
CioBa "B ®THX OOCTOSITENLCTBAX' OTHOCATCI K YCIOBUSIM, KOTOPBIMU OIIPABILIBAETCS
HempepmocTaBiaeHne wHbopMmanuu. Craths 16 mpenmoliaraeT JOOPOCOBECTHOE COTPYIHUYECTBO
CTOPOH.

Cratpg 17

KOHCy.HLTaI_II/H/I B OTHOIICHWHN TIPEBCHTUBHBLIX MED

1. 3aMHTEpPECOBAHHBIE TOCYIAPCTBA, II0 IIPOCHOE 0000 M3 HHX, O€30TIaraTelIbHO
IIPOBOMSAT KOHCYIbTAIIMM B IEISX IMOMCKA IPUEMIIEMBIX pEIeHHM B OTHOIIEHHH MeD,
KOTOPBIE IOJKHBI OBITH IIPUHSTHI JJIS IPEIOTBPAICHUS WM CBEICHHS K MHUHHUMYMY pPHCKa
HaHeCEHMsI CYIIIECTBEHHOTO TPAHCTPAHMYHOIO yIepda, ¥ COTPYIHUYAIOT B OCYIIIECTBIEHUH
DTUX MeED.

2. TocymapcTBa cTpeMSTCS HaWTH pEINEHWS, OCHOBaHHBIC Ha CIIPaBEIJIUBOM OajlaHCe
WHTEepecoB, B cBeTe cTaThu 19.

3. Ecou KoHCyabTalluM, YyKa3aHHBIE B IYHKTe 1, He IPUBOIAT K IIPUHSITHIO
COTJIACOBAHHOTO pEINEHMs, TOCYIAapCTBO IIPOUCXOXKIECHHUS TEM HE MeHEe YUYUTHIBAET HHTEPECHI
roCyIapcTB, KOTODBIE, BEPOSTHO, OYIYyT 3aTPOHYThI, M MOKET IMPOIOJKATH TAHHYIO
IEeSTEIBHOCTh Ha CBOM PHUCK 0Oe3 yiiep0Oa IIpaBy KakKoro- IMOO TOCyJapCTBa, HE IABIIETO
CBOEr0 COINIacHUs, OCYIIECTBISATh TaKHMe IpaBa, KaKHe OHO MOXKET HUMETh B COOTBETCTBHUH C
HACTOSINUMHU CTaThIMH WM HAa WHOM OCHOBAHWH.

130/ Cwm. cHocky 48 BbIe.

131/ Cwm. cHocky 40 BbIe.
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KomMmMmenTapun

1) Cratest 17 TpebOyeT OT 3aMHTEPECOBAHHBIX TOCYIAPCTB, T. €. TOCYIapCTBa IPOUCXOKIEHUS U
roCyIapcTB, KOTODbIE, BEPOSTHO, OYAYT 3aTPOHYTHI, IPOBOIUTL KOHCYIBTAIIUH C IIETHIO
COTJIACOBAHMS MEp II0 IIPEIOTBPAIEHMIO WMIM CBEIEHUIO K MHHUMYMY pHCKa HaHECEHUS
CYILIIECTBEHHOTO TPAHCIPAHWYHOIO yimepOa. B 3aBHCMMOCTM OT BpEMEHHM IIPHUMEHEHHSI CTaTbu 17
KOHCYIbTAIIUA MOTYT IPOBOIUTECS IO IIOAYUYEHUS paspelleHrs M Havalla OCYIIEeCTBIEHMUS

KaKoOM- 1100 IeSTEIBHOCTH WM BO BPEMS OCYIIECTBJIEHUS TAKOM IESTEIHHOCTH.

2) Komuccus IOIBITATIach COXPAHUTH COAAHCHUPOBAHHOCTL MEXKIY IBYMS B PaBHOM MEpe
BAXXHLIMM COOODaKeHUSIMM B HAHHOM CTaThe. Bo- MEPBBIX, CTAaThs KACAETCS BUIOB
IEeATENbHOCTH, KOTOpblEe HE 3alpelleHbl MEXIYHAPOSHBLIM IIPaBOM M KOTOpLIE, KaK IIPaBHIIO,
SIBIISIIOTCSI BaXXHBIMU JJISI ®KOHOMMYECKOTO PAa3BUTHS TOCYZApCTBA IPOMCXOXIeHWsa.  OIHAKoO,

BO- BTOPBIX, OBLIO ObI HECIPABEIIMBLIM II0 OTHOIIEHWIO K IPYIMM TOCYIAapCTBaM pAa3pellaTh,
YyTOOBLI TaKWE BUIbLI JIEATEILHOCTH OCYIIECTBISUIMCL O€3 IPOBENEHUS KOHCYILTAMIA C HUMU U
NIPUHATHS COOTBETCTBYIOIIMX IIPEBEHTHBHBLIX Mep. Ilo®TOMY cTaThs HE SBJISETCS IIPOCTOM
(bOpMAaNBHOCTEIO, KOTOPYIO TOCYZAPCTBO IIPOMCXOXKIEHHUS TOJKHO COOJIOCTH, HE IPOSBILS IIPH
BTOM [EMCTBUTEILHOIO HAMEDEHMS IOCTHUYL DEIleHHs, NPUEMIIEMOTO IJIs IPYIMX TOCYIapCTB, U
He IIpeNyCMaTpUBAET IIpaBa BETO JJISI TeX FOCYIapCcTB, KOTOpPBIE, BEPOSITHO, OYIYT 3aTPOHYTEHI.
Ilnst coxpaHeHHMS COATaHCHPOBAHHOCTHM CTAThs IIONIAaraeTcsl HA TO, KAKHUM IIyTeEM M C KAaKOW IEIbI0
CTOPOHBI IIPOBOJAT KOHCYJIbTanuu. CTOPOHBI MOJKHBI HA4YaTh KOHCYILTAIIMA HOOPOCOBECTHO U C
YUYETOM 3aKOHHBIX HHTEpPEecOB ApYr apyra. CTOpOHBLI KOHCYJIBTHDPYIOTCS IPYL C APYTOM C ILIEIBIO
OTBLICKAHMSI IIPUEMIIEMOIO pEIIeHUs B OTHOIIEHWHM Mep, KOTOpLIE IOJKHEI OBITH IIPUHATHI IS
NPENOTBPAIllEHUs] UM CBEIEHMS K MUHMMYMY DHCKAa HAHECEHUS CYIIECTBEHHOIO TPAHCIPAHWMYHOIO
yiiepoa.

3) ITo muennio Komuccuu, IIPUHIMUI TOOPOCOBECTHOCTH SIBISIETCS HEOTHEMIIEMOM YacCThIO
KaKoro- 1m00 TpeOOBaHMS IIPOBOMMTEL KOHCYJIbTAIMH M IEePeroBopbl.  OO0S3aTENbCTBO IIPOBOIUTH
KOHCYIbTAIlUA M IIEPErOBOPHI B OyXe HCKPEHHOCTH W JOOPOCOBECTHOCTH OBIIO IIPU3HAHO B
pemrenun 1o nmeiny Lake Lanoux, B KOTOpOM apOMTpPaskKHBIM CyI 3asBHI, 4YTO.

" KoHCynbTallMM W IIEPErOBOPHI MEXKIY ABYMSI TOCYJapCTBAMM IOJIKHBI OBITh MCKPEHHMMH,
MOJIKHBI OTBEYaTh IIpaBHIIaM HJOOPOCOBECTHOCTH M HE MOJKHBI OBITh IIPOCTOH
dopmanbHOCTRIO.  IIpaBmia 34paBOro CMbBICIA M HOOPOCOBECTHOCTH OTHOCSTCS K
IIPOIECCYalbHBIM IIpaBaM M OOS3aHHOCTSM, 3aTPAardBalOIIMM COBMECTHOE WHCIOIL30BaHUE
MEXJIyHapoaHbIX pek" 132 /.

4) B cBSI3M ¢ JAaHHBIM KOHKPETHBIM A4acCIEKTOM HOOPOCOBECTHOCTH KoMmccHus TaksKe IIOJaraercs
Ha pemienue Mexaynapoguoro Cyma mo memy Fisheries Jurisdiction (United Kingdom v.

Iceland). B stom pemenun Cym 3asBmil, uTo "3amava [ cTOpoH] OymeT 3aKJIIOYaThCd B
IIPOBENEHNU CBOMX IIEPErOBOPOB HA OCHOBE TOrO, UTO KaXKmasd M3 HHX OOJKHA JOOPOCOBECTHO H
pasyMHO y4YHTHIBATh 3aKOHHBIE IpaBa npyrom" 133 /. Komuccus TakxKe Iojaraercss Ha

132/ Cwm. cHoOCKy 27 BBIIIE.

133/ Fisheries Jurisdiction (United Kingdom v. Iceland ) case, Merits,
Judgment of 25 July 1974, |.C.J. Reports 1974, para. 78.
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pemenne Cyma mo gemam North Sea Continental Shelf (Federal Republic of Germany

v. Denmark and Federal Republic of Germany v. Netherlands) 134 1, xotopoe
KacaeTcs crmocoba IPOBENEHUST IIEPEeroBOPOB, WMMEIOIIEr0 OTHOIIEHWE K TaHHOW CTAaThe. IIo »tum
nmermamM Cyn IIOCTaHOBUWII CIENyIOIIee:

"a) CTOPOHBI HECYT OO0S3aTENLCTBO BCTYHATh B IIEPETOBOPHI € IIENIBIO TOCTHUIKEHUS
COTJIAIIIEHWsI, a He TPOCTO MPOWTH depe3 ¢hOPMANbHBIN IPOIECC IEPETOBOPOB B KauyeCTBE
CBOCro poma IIpeaBapUTECIBHOIO YCIOBHUA IJId aBTOMATHYECKOTO HMCIIOJIb30BaAHUA
OTIpEIEIEHHOT0 METONA MENUMHTAIIMN B OTCYTCTBUE COTJAINEHHUS; OHHM HECYT 06S3aTEbCTBO
BECTH ce0s TaKUM 06pa30M, YTOOBI IIEPETOBOPHI OBLIN IIeJICHAIIPpaBJICHHBIMHU, 4YEro He
MPOU3OMIET B TOM cjydYae, eCld Mobas W3 HUX OymeT HacTanBaTh Ha CBOEH COOCTBEHHOM
MTO3WIIWY, HE JOIMycKas BO3MOXKHOCTH ee H3MeHeHwus;" 135 /.

Xorss Cym B STOM peIIeHMHM TOBOPUT O "Teperosopax’, Komwuccus cumraeT, UYTO TpeOOBaHUE O
MIPOSIBIEHUN HOOPOCOBECTHOCTH CTOPOHAMH B XOJe KOHCYIbTAIIMA MIIM IIEPETOBOPOB KacaeTcs H
OJHOTI0, H IPYroro.

5) B cooTBETCTBMHM ¢ IYHKTOM 1 3amMHTEpecOBaHHBIE TOCYJapCTBa, IIO IIPOChOE JFOOOro M3
HHUX, TIPOBOMSAT KOHCYIbTAIlMHM. Peub HMIET O TOCYHApCTBE IIPOMCXOKIAECHUS HIN IJIFOO0OM
roCyJapcTBe, KOTOPOE, BEPOSITHO, OymeT 3aTpoHyTO. CTOPOHBEI IIPOBOIST KOHCYJIbTAIMH
0e30TiIaraTellbHo.  BhIpakeHme " 6e30TiaraTelbHO" MPU3BAHO HCKIIOUYMTHL T€ CHTYaIlMH, KOTHa
Kakoe- Tu00 TOCyZapcTBO, K KOTOPOMY OOpallleHa Npochba HavyaTh KOHCYJBTAIlldM, HaXOIWT
HeOOOCHOBAHHBIE ITOBOIBI OJIs 3alep>KeK B UX IPOBEIECHUM.

6) [enp KOHCYJIbTALIMM 3aKJIIOYA€TCSI B TOM, YTOOBI CTODOHBI. @) HAIILT TIpHeMIIeMble
peleHns B OTHOIIEHWH MepP, KOTOpBIE ITOJKHBI OBITh HPUHSTHI IJIS IPETOTBPAIIEHHS WA
CBEIEHUS K MUHHMYMY DHCKa HAaHECEHUS CYIIECTBEHHOIO TPAHCTPAHUYHOTO yIiepba, H

b) corpymHumuyamu mpum ocymiecTBieHHH TUX Mep.  CimoBa " IpHUeMIIEMBIE DEIIEHUS ",
KacaIluecs: TMPUHSITUS TPEeBEHTUBHBIX Mep, OTHOCSTCS K TeM MepaM, Ha KOTODbIe CTOPOHBI Jaju
corjache B paMKaxX IPHUHIIMIIOB, YKa3aHHBIX B NMYHKTe 2. B IeaoMm coriacme CTOPOH ¢ MepaMu
II0 IPEIOTBPAIIEHUI0 OYIET BhIPAXKAThCS B COIVIAIIIEHHH, 3aKII0YaeMOM B OIpedeseHHON dopMe.

7) OuYeBHIHO, YTO CTOPOHBI MOJIKHBI IIPEKIE BCETO BBIOPATH T€ MeEPhI, KOTOPHIE MOLYT
WCKIIIOYUTL JIIO00M DPHUCK HAHECEHHS CYIIECTBEHHOTO TPAHCIPAHMYHOIO YIepOa WIIM, €CId ®TO He
MPEICTABISETCS BO3MOXKHBIM, CBECTH K MHUHHMYMY DHCK HaHECEHHs TakKoro yiiuepba. Briopas
®TU MEPBI, CTOPOHBI TOJKHBI B COOTBETCTBHHU C IOCIETHUM IOJOXKEHHEM TeKCTa MyHKTa 1
COTPYIHUYATh IPU HX OCYIIECTBIECHHH. OTO TpeOOBaHME TaKxKe BBITEKAeT M3 TOYKH 3PEHMS
Komuccum o TOM, 4YTO 00S3aTEIBCTBO IPOSBIATH HAMJIEXKAIIYI0O OCMOTPUTEILHOCTh, SIBISIOIIEECS
Y3IOBBIM IS HAHHBIX IIOJIOXKEHHUI, IIPM3BAaHHBIX IPEIOTBPATUTH HIM CBECTH K MHHUMYMY
CYIIECTBEHHBIM TPAHCTPAHUYHBIN YIIEPO, HOCHUT HENPEPHIBHBIM XapakKTep W 3aTparmBacT KasKIbIN
DTall OCYIIECTBIECHUS NESITEIbHOCTH.

134/ North Sea Continental Shelf cases (Federal Republic of Germany v.
Denmark, and Federal Republic of Germany v. Netherlands), Judgment of
20 February 1969, I.C.J. Reports 1969 , especially p. 47, paras. 85 and 87.

135/ lbid ., para 85.
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8) Crathst 17 MOKET HCHONL30BAaThCI BCErga, KOTIA BCTAeT BOIPOC O HEOOXOMUMOCTHU
MIPUHUMATh IIPeBEHTUBHBIE Mephl. Takme BOMpPOCHI, HECOMHEHHO, MOTYT BO3HHUKATh B pEe3yJIbTaTe
OpUMeHeHns cTaTbu 13, IIOCKOJBKY TOCYIApCTBO IIPOUCXOXKIEHHUS HAIIPABUIO JIPYTUM
rocygapcTBaM YBEIOMIIEHHE O TOM, UTO AESITEIIbHOCTh, KOTOPYIO OHO HaMepeBaeTcCs
OCYIIIECTBISITh, MOXKET CO3JaTh DHUCK HaHECEHUS 3HAUYMTEILHOTO TPAHCTPAHHYHOIO yIlepOa, HIn
Xe B xome oOMeHa wmHbOpPMAalMend B COOTBETCTBHM €O cTaThed 14, am00 B KOHTEKCTE CTAThH

18, xacarIlencss ImpaB rocymapcTBa, KOTOPOE€, BEPOSITHO, OYyIeT 3aTPOHYTO.

9) Codepa mpuMeHeHHS cTaThy 17 sBisgeTcs BechbMa IMHpoKoW. OHa IOIKHA IIPUMEHSITHCS KO
BCEM BOIpOCaM, KacaloIIMMCSI NPEeBEHTHBHBIX Mep. Hampummep, eciId CTOPOHBI B COOTBETCTBHU
co cTaThedt 13 HAampaBISIOT YBEIOMJIEHHE HIM B COOTBETCTBHH CO CTaThedl 14 OOMEHMBAIOTCS
nHbOpPMaIeEd W B STHUX COOOIIEHHUSX CYIIECTBYIOT KaKHe- JIM0O HESICHbIE MOMEHTHI, TO IIPOoCckOa O
MIPOBEIEHUN KOHCYJIbTAIIMI MOKET OBITh BBICKA3aHA JHUIIL MJS TOrO, YTOOBI IIPOSICHHUTH BTHU
MOMEHTEI.

10) B myHKTe 2 yKasbIBaeTcs Iedb, K KOTOPOU MOJKHBI CTPEMHThCS TOCYIapcTBa B XOJe
KOHCYIbTAIIMH OPYr C IPYrOM OTHOCUTEILHO IPEBEHTHUBHBIX Mep. CTOpPOHBI CTpPEMSITCSI HAWUTH
pellleHrs, OCHOBaHHBLIE Ha CIIPAaBEIIMBOM OallaHCe WHTEpecoB, B cBeTe cratbu 19. Hu nmyHkr 2
HACTOSIIEN CTaTbM, HM CTaThs 19 He HMCKIIOYAIOT MJIS CTOPOH BO3MOXKHOCTH IIPUHUMATEL BO
BHUMaHUE Ipyrue GhakTOphl, KOTOPble MMHU BOCIPHHUMAIOTCS KaK HMEIOIINE OTHOIIEHWE K IelIn
IOCTHUXKEHHUs CIIPABEIJIMBOIO OajlaHCa HMHTEPECOB.

11) ITyekr 3 mpemycMaTpuBaeT BO3MOXKHOCTh TOTO, YTO, HECMOTDS Ha BCE YCHIIHSI CTOPOH,
OHM HE MOTYT IOCTHYh COTJIAIIICHWS OTHOCHUTEIBHO IIPUEMJIEMBIX NpPEBEHTHUBHBIX Mep.  Kak
DPa3BSICHIETCST B TyHKTe 3) BBIIIE, JaHHAS CTAThs ITO3BOJISIET MOMJEPKATh COAJTAaHCUPOBAHHOCTH
MEXJy IBYMs COOOpaKeHWSIMH, OIHO W3 KOTOPBIX 3aKJIIOYaeTCsS B JIMIIEHWUH TOCYIapCTB,
KOTOpPbIE, BEpPOSATHO, OYAYT 3aTPOHYTHI, IpaBa BeTo. B »ToM KoHTekcTe Komwuccus HAIOMHHAET
o pemenun 1o mgeny Lake LanouX, B KOTOpOM apOWUTpasKHBIM CyH OTMETHI, YTO B
OIpeleIeHHBIX CHTYaIlUsX CTOPOHA, KOTOpasi, BEPOSITHO, OyIeT 3aTPOHYTa, MOKET B HapyIlleHHE
MPUHIMIA TO0OPOCOBECTHOCTH MAapalM30BaTh MOIJIUHHBIE YCHIIMS IO IIPOBEIEHUIO

neperoBopoB 136/. UYUToOBI y4yecTh BTy BO3MOXKHOCTh, JaHHAasl CTaThsl IPEIyCMATPUBAET, YTO
TOCYITapCTBO TIPOUCXOXKICHUS MOKET IPOIOJIKATh HNEITEIBHOCTh, IOCKOIBKY OTCYTCTBHE TaKOM
albTePHATUBBI (haKTHMYECKH IIOPOXKIAET IIPAaBO BETO IJs TOCYIAPCTB, KOTODBIE, BEPOSITHO OYIYT
3aTpOHYTHL.  ['OCYymapcTBO NIPOWCXOXKICHUS, XOTS €My W pas3pelraeTcs IPOJOIKATh JeATEIHLHOCTS,
BCe K€ O0O0S3aHO YYHUTHIBATH HMHTEPECHI TOCYZAPCTB, KOTOPBIE, BEPOSTHO, OYIYT 3aTPOHYTHI.

B pesyabpTaTe KOHCYJIBTAIIMNA TOCYIAPCTBY IIPOMCXOXKIEHUSI CTAHOBUTCS HM3BECTHON 03a00YEHHOCTH
roCymapcTB, KOTODBIE, BEPOSITHO, OYIYT 3aTPOHYTBI, M OHO C OOJBIINM OCHOBAaHHEM MOKET
CEpbEe3HBIM 00pPA30M YUYUTHIBATH €€ IIPU OCYIIECTBIEHWM BTOM HesTelbHOCTH. Kpome TOrO,
TOCyIapCTBO MPOMCXOKIECHUS OCYIIECTBISIET HAHHYIO NESTEIbHOCTh "HA CBOM PHUCK'. DTo
BBIpaskKE€HNE TaKKe WCIIONb3yeTcs B TekcTe cTarthl 11, o3armaBieHHON " PaHee OCYIIECTBIISBIITHAECS
BUIBI JIeSITeIbHOCTH". PazbsicHeHus, KOTOpble NaHBI B TyHKTe 4) KOMMeHTapusi K craThe 11 B
OTHOIIIEHNH BTOT0 BBIPAXKEHWs, TaKXe KacaloTCs JaHHOU CTATHH.

12) TIlocnmemHsisi YacTh TeKCTa IYHKTAa 3 TakKxKe 3aIlIUIA€T HHTEPECHI TOCYIAPCTB, KOTOPBIE,
BEPOSITHO, OYAYT 3aTPOHYTHI, IIO3BOJSS MM OCYIIECTBISThH JIOOBIE IIpaBa, KaKHe OHU MOTYT

136/ Cwm. cHocky 27 Bbimre, p. 128.
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WMETh B COOTBETCTBHHU C HACTOSIIUMM CTaThIMU WIM Ha WHOM OCHOBAaHMH. BrIpaxkeHue " Ha
WHOM OCHOBAaHMH' IIPM3BAHO HMETh IIMPOKOE IIPUMEHEHME, C TEM YTOOLI BKIIIOYATh TaKHMe IIpaBa,
Kak¥We TrOCyHapCTBa, KOTOPBIE, BEPOSITHO, OYIYT 3aTPOHYTHI, HMEIOT B COOTBETCTBHHU C

KaKo#- 1100 HOPMOM MEXIYHAapOJSHOTO IIpaBa, OOIIMMM IIPWHIMIIAMHA IIpaBa,
BHYTPUTOCYIAPCTBEHHBIM IIPAaBOM M T. 1.

Crarps 18

IIpaBa rocymapcrBa, KOTODOE, BEPOSITHO, OVIET 3aTPOHYTO

1. B orTcyTcTBHE YyBemOMIIEHMSI 00 OCYIIIECTBIEHMH KAKOW- TMOO0 IesATEILHOCTH Ha
TEPPUTOPUN WX B WHBIX YCIOBHUSX TON IOPUCIUKIIMEN WM KOHTPOJEM TOCymapcTBa JI000e
Ipyroe ToCyIapCcTBO, KOTOpPOE€ HMMeEeT Cepbe3HOe OCHOBaHMe IojaraTh, 4YTO 3Ta JIesSTeJIbHOCTHb
CO3JIaeT PHUCK HAaHECEHUSI €My CYIIECTBEHHOTO yIep0a, MOXKET IOTpeOOBaTh IIPOBEIECHUS
KOHCYJIbTAlUM B CHJIy cTaThu 17.

2. T'ocymapcTBo, TpeOyiolee MpOBedeHUsS KOHCYJIbTAIIMM, IIPEIOCTABISET TEXHUUYECKYIO
OIIEHKY C M3JIOKEHHWEM IIPMYMH, Ha KOTODPBIX OCHOBAHO Takoe yOexjueHwe. Ecim
BBISICHSIETCSI, YTO ITAHHBIM BUI HESITEIHLHOCTH SBISETCS OIHHM W3 BUIOB IESITEILHOCTH,
yKa3aHHBIX B CTaThe 1 @), TOCYymapcTBO, TpeOyIoIllee MPOBEIEHUS KOHCYJNbTAIMH, MOKET
TpebOBaTh OT TOCYJapCTBa IPOUCXOKIEHMS OILIATATEL CIPaBEIIMBYIO YacTh PacXomoB Ha
OIIEHKY.

KomMmeHnTapun

1) B pmaHHOW cTaThbe IPEXYCMATPUBAETCS CUTYaIlWs, KOTJAa KaKOMY- JIHOO TOCYyIapCTBY, XOTsS OHO
¥ He TOJYYMIO YBEIOMIEHHS 00 OCYIIECTBIECHHU NESITEIHLHOCTH B COOTBETCTBHUM CO CTaThel 13,
CTAaHOBHUTCSI M3BECTHO, 4YTO TakKas HEeATEILHOCTH OCYIIECTBISIETCS B JIPYroM TOCYIapcTBe OO
CaMUM TOCYHApCTBOM, JHMOO KaKHUM- JIMOO YAaCTHBIM IPEANPHUITAEM, ¥ OHO CYHUTAET, YTO DTa
IeSITETLHOCTh CONpPS>KEHA C PHCKOM HAaHECEHWS €My CYIIeCTBEHHOIO VIepoa.

2) JlanHas cTaThsl NpU3BaHA 3all[MINATh IIpaBa W 3aKOHHbIE MHTEPECHI T'OCYIAPCTB, KOTODHIE
MMEIOT Cephe3Hble OCHOBAaHHUS II0JaraTh, YTO OHM, BEPOSITHO, OYyIyT B HeOIarompUSTHOM CMBICTIE
3aTPOHYTHI JAaHHOMW HedATeldbHOCThIO.  CraThd 18 co3maeT mIsT HUX BO3MOXKHOCTH OOPATHTHCS C
IIPOCKOON O MPOBEIECHUM KOHCYIbTAIIMA M, COOTBETCTBEHHO, OOS3BIBAET TOCYIAPCTBO
IIPOMCXOKIEHUs YIOBIECTBOPDUTL TaKyl0 IpockOy. B orcyrcrBue cratem 18 rocymapcrsa,
KOTOpBIE, BEPOSITHO, OYIyT 3aTPOHYTHI, HE CMOTYT 3aCTaBUTh TOCYIAPCTBO IIPOMCXOKICHUS
MPUCTYIUTh K KOHCYIbTASIM.  AHAIOTHMYHBIE ITOJIOXKEHUS IIPEeIyCMAaTPHUBAIOTCS B JPYTUX
MpaBOBBIX JHOKyMeHTaX. CtaThs 18 MpoeKTOB cTaTeW O IIpaBe HECYHOXOMHBIX BUIOB
WCIIONIb30BAHUS MEXIYHAPOIHBIX BOMOTOKOB 137/ w myHKT 7 crtathu 3 KoHBeHIIMH 006

OIleHKE BO3JIEVCTBUS HA OKPYKAIOIIYI0O Cpelly B TPAaHCTPAaHWMYHOM KOHTekcTe 138/ TakKe
YCTAHABJIMBAIOT IIPOLENAYPY, C IOMOIIBI0 KOTOPOH TOCYZApCTBO, KOTOPOE, BEPOSITHO, OYyIeT

137/ Cwm. cHocky 62 BbIIIeE.

138/ Cwm. cHocky 40 BbIe.
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3aTPOHYTO MAHHOW MmeSITEIbHOCTBIO, MOKET HA4YaTh KOHCYIbTAIIMKA C TOCYIZApCTBOM
IIPOUCXOKIEHMSI.

3) IHyHKT 1 paspemraer rocygapctBy, KOTOpPOE HMeeT Cepbe3HOe OCHOBAaHWE IIOJIaraTh, YTO
maHHas IesSTeIbHOCTh, OCYIIECTBISeMass Ha TEPPUTOPUHU HIM B WMHBIX YCIOBHUSX IION IOPUCIUKIIAEN
WIIM KOHTPOJEM JIPYrOro rOCyIapcTBa, CO3MAET DHMCK HAHECEHMS €My CYIIeCTBEHHOIO yIepoa,
moTpe6oBaTh IIPOBENEHMST KOHCYJIbTAIIMI COIJIACHO cTaThe 17. CrnoBa " ceppe3HO€ OCHOBaHUE",
comepKaIyiecss B TEKCTE INYHKTa 1, NIPU3BaHBI MCKIIOYUTHE BO3MOKHOCTH TOIO, YTOOBI JIPYTHe
roCyIapcTBa CO3JaBajd H3IHUIIHUE TPYIHOCTH IJIsSI TOCYyIapcTBa IIPOMCXOXKIEHUS, O00pallasich C
IIPOCKOOM O IIPOBEIEHMH KOHCYJIBTAIIMH IIPW BO3HUKHOBEHWH BCErO JHUIND IIONO3PEHHN WU
moramok. HecoMHEHHO, TOCYZapcTBO, YTBEpKIAlollee, YTO OHO IOABEPTaeTCs 3HAYUTEIHHOMY
PHCKY TPaHCTPAaHMYHOTO yIlepba, OyIeT paciojaraTb HaMHOIO 0oliee yOeIUTeTbHBIMU
apryMeHTaMH, €CId OHO CMOXKeT II0Ka3aTh, 4YTO OHO yxKe IIOHECIO yiuepO B pe3ylbTaTe TaHHOM
IEeSITEILHOCTH.

4) Hauas KOHCyJbTaIlM{, 3aMHTEPECOBAHHBLIE TOCYZApPCTBA MO0 COIJIACITCS B TOM, YTO
NAaHHBIA BUJ JESTEIHOCTH OXBATBIBAETCS CTaThell 1 @) ¥ MODTOMY TOCYIapCTBO IMPOUMCXOXKIECHUS
IOJIKHO IIPWHSATH IIPEBEHTHBHBIE MEpHI, IMOO0 OHH HE NPHAYT K COTJACHIO, K TOCYIapCTBO
IIPOUCXOKIEHNST OymeT MIPOMOJIKATh CYATATh, YTO TAHHBIA BUI HESTEILHOCTH He BXOTUT B cdepy
npuMeHeHus cTaThu 1 a). B mepBoM cllyyae CTOPOHBI JTOJKHBI NIPOBOJAUTH KOHCYIBTAlIUHA B
COOTBETCTBHUM CO CTaTheW 17 W HaWTH IIpUeMJIEMBbIe DEIIeHMs, OCHOBAHHBIE Ha CIIPABEIJINMBOM
OajlaHce MHTEPECOB. B IIociIegHeM ciiyuyae, a MMEHHO TOINd, KOTJa CTOPOHBI HE IPUXOIST K
COTIIACHIO OTHOCHUTEIBHO XapaKTepa MaHHOIO BHIA AEATEIbHOCTH, OSTOT IYHKT HE IIPEIyCMaTPHUBAET
KakuX- MO0 MaTbHEUIIINUX IITaroB.

5) DTOT TYHKT He INPUMEHSETCS K CHTYaIlsIM, KOIJa TOCYZApPCTBO MPOWCXOKIEHHS HAXOITUTCSH
Ha CTauWHy IUIAHUPOBAHUS KaKOW- IMOO MOEeSTEIBHOCTH, IIOCKOJBKY IIPEAIIONaraeTcs, 4uTO
TOCYJApCTBO IIPOMCXOKIEHUS MOKET HAIIPaBUTL YBEIOMIIEHME 00 STOM TIOCYyIapCTBaM, KOTOPEIE,
BEPOSTHO, OyOyT 3aTpoHYThL. OmHAKO €CIM TaKOe YBEIOMIIEHHE HE HAIIPaBISIETCS, TO
rocyJapcTBa, KOTOpPBIE, BEpPOSTHO, OYIYT 3aTPOHYTHI, MOLYT IOTPEOOBATH IIPOBENEHUS
KOHCYIBTAIlMM cpa3y >Ke IIOCIIe Havalla OCYIIEeCTBIEHMS JAHHOIO BHma HesTelbHOCTH. IIpockba o
MIPOBEIEHNN KOHCYJIbTAllMI MOXKET OBITh TaKsKe BBICKa3aHa Ha CaMBIX DAaHHHX STamax
OCYILIECTBJICHUS MESTEIbHOCTH, HAIpUMep Ha CTagUUd CTPOUTEILCTBA.

6) B mepBoM TpeJIOKEHWM TEKCTa NIYyHKTa 2 TPENINPUHUMAETCS TONBITKA YCTAHOBUTH
CIIpaBEIMBLINA OajaHC HWHTEPECOB TIOCYIapCTBa IIPOMCXOXKIEHHS, OT KOTOPOIO IIOTPEOOBAIH
IIPOBECTH KOHCYJbTALIMH, M HHTEPECOB TOCYZAPCTBA, KOTOPOE CUYMUTAET, YTO OHO OBLIO 3aTPOHYTO
WIIM, BEpPOSATHO, OYHEeT 3aTPOHYTO, IIYyTEM OOpAaIlleHUs] IIPOCHOBI K ITOCIAETHEMY TOCYTAPCTBY
000CHOBATh CBOE YOEXKIEeHHE M MOIIEPKATh €ro JOKYMEHTaMM, COIEPKAIIUMM €ro COOCTBEHHYIO
TEXHWYECKYIO OIIEHKY IIPEIIIOJIaracMoro pHMCKa. locymapcTBo, TpeOyIolnee IIPOBENEHUS
KOHCYIbTAIlWM, KaK YIOMSHYTO BBIIIE, ITOJXKHO HMMETh " Cephe3HO€ OCHOBaHHME' CUHMTATh, UYTO
TaKOW PHCK CYIIECTBYET W YTO OHO, BEpPOSTHO, IIOHECeT yiepd B pesymbrare dTOoro. C ydueToMm
TOr0, 4YTO TaKOe TOCYyJapCTBO HE MOJYYHIO OT TOCYZApCTBa IIPOMCXOXKIECHHUS KaKOM- Ju0O0
WHOOPMAIMK OTHOCHUTEILHO IaHHOIO BHIA NEATEILHOCTA W IIODTOMY HE HMEET JOCTyIa KO BCEM
COOTBETCTBYIOIIIMM TEXHUUYECKUM MTaHHBIM, TO IOKYMEHTBI M OIIEHKHM, KOTOpBIE OT HETO
TpeOYyIOTCsI, HE€ IOJKHBI OBITh IIOJHBIMH, HO JIOJKHBI OBITH JOCTATOYHBIMM IJIS TOIO, YTOOBI
SIBIISITBCS.  CEPhE3HBIM OCHOBAaHMEM JJIs €ro YTBEep:KAeHUM. BrIpaxkeHue " cepbe3HOE€ OCHOBaHHUE"
IOJKHO TOJKOBAaTHCS B ®TOM KOHTEKCTE.
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7) Bropoe mpemnokeHme TeKcTa NYHKTa 2 KacaeTcs (UHAHCOBBIX IIOCIENCTBMH B TOM CIIydYae,
ecau OymeT MOKa3aHO, YTO NAHHAS HESITEbHOCTh BXOOMT B cdepy NMpUMeHeHus cTaTbu 1 a).

B TakoM ciaydae ToCymapcTBY MPOUCXOKIEHHsS MOXKET OBITh HPENI0KEHO OINIATUTEL CIPAaBENJIHBYIO
IOJII0 PAcXOoJOB Ha IIPOBeJcHME TEeXHWYeCKOoM omeHKW. Ilo mHenmio Kommccmm, Takoe
COBMECTHOE ITOKPBITHE PACXOHOB Ha IIPOBEIEHHE OIEHKM SIBISETCS DPAa3yMHBIM IO CIEXYIOIINM
npuyuHaMm: 1) rOCyIapCTBO IIPOMCXOKIEHUS] B JIOOOM ClIydyae HOJKHO OBLIO OBI IIPOBECTH
TaKyl0 OIIEHKY B COOTBETCTBUHU cO cratbeit 10; 2) OBIIIO OBI HECIIPABEIJIMBBIM OXKUIATH, UTO
pacxonpl Ha IIPOBEIEHME OIEHKHM IOJKHO HECTH TOCYJapCTBO, KOTOPOMY, BEDPOSTHO, OYIET
HaHECeH yIIepO B pe3yIbTaTe OCYIIECTBIEHUS B IPYrOM TIOCYIapCcTBe KakKoro- 160 BHIA
NIESITEIBHOCTHA, HE IPUHOCSIIErO IEPBOMY TOCYyIapCTBY Kakom- TGO IMOJb3bI, W 3)  eclu
rOCyIapCTBO TMPOMCXOKIEHUS He 00s3aHO OILIATHUTh YacTh PACXOJOB Ha OIIEHKY, IIPOBOTUMYIO
roCyJapCTBOM, KOTOpPO€, BEpPOSITHO, OYIeT 3aTPOHYTO, BTO MOKET IOOLIPSATHL TOCYIAPCTBO
IIPOUCXOKIEHNSI K TOMY, UYTO OHO He OymeT IPOBOIUTEL OIEHKY BO3HEHCTBMS, KOTOPYIO OHO CaMo
IOJKHO OBLIO OBI IIPOBECTH B COOTBETCTBMHU cO crather 10, wm30erast, TeM caMbIM, pPacxoioB Ha
®TO, IIOCKOJBKY OIl€HKa IOJKHA OYIeT OCYILIECTBISATHCS TEMH TOCYIApCTBAMHU, KOTOPBIE,
BEPOSITHO, OYIYT 3aTPOHYTHI.

8) Tem He Menee, Komuccnmst TakKe NPEIBUIUT BO3HUKHOBEHHE CHUTYalldM, B KOTOPBIX
MIPUYMHLI HEHAIIPAaBIECHUS YBEIOMIIEHHS TOCYZAPCTBOM IIPOMCXOXKIEHUS MOTYT OBITH BIIOJIHE
00OCHOBAaHHBIMH.  I['OCYyZApCTBO IIPOMCXOKIEHMS MOKET BIIOJHE HCKPEHHE II0JaraTh, dYTO
OCYIILIECTBJIsIEMAsl NESITEIBHOCTh HE CO3MaeT pPHCKAa HAaHECEHMS CYIIECTBEHHOTO TPAaHCIDAHUYHOIO
ymiep6a. Ilo ®TOM IpUYMHE TOCYIApCTBO, KOTOPOE, BEPOSTHO, OYIET 3aTPOHYTO, MOXKET
TpebOoBaTh " OILIATUTEL CIPABEIIMBYIO YacTh PacXOd0B Ha OIEHKY'. ODTH caoBa O3HAYAIOT, YTO
€CIIM IIOCJE OOCYXIEHMS IIPENCTABISETCS, YTO OIlEHKA HE CBHUIETEILCTBYET O HAIWYMH PHCKA
HaHeCEeHMs CYIIIECTBEHHOIO yIlepOa, TO BOIPOC CUYUTAETCS 3aKPBITBIM M OYEBHIHO, YTO BOIPOC O
COBMECTHOM ITOKPBITHM DPACXOINOB Iaxke He craBuTcsd. OJHAKO, €CIIM TaKOM PHCK
00HApYy:KMBAETCs, TOINA BIIOJHE pPa3yMHO IIOTPeOOBATh OT TOCYIAapCTBAa IIPOUCXOKIEHMS OILIATUTH
CIIPAaBEIJIMBYIO YacTh PAcXOJOB Ha OIEHKY. Pedubh MIET HE O BCEX pacxomax, IIOCKOIBKY B
II000M cllydyae TOCymZapcTBO, KOTOPOE€, BEPOSTHO, OYIET 3aTPOHYTO, IIPOBEIET CBOIO COOCTBEHHYIO
omneHKy. Jloms rocygapcTBa IIPOUCXOKIEHUS OYIET OrPDAHMYMBATLCS TAKOW YaCThIO PACXOMIOB,
Kakasl BO3HHMKAaeT HEIOCPEICTBEHHO W3- 3a TOrO, YTO OaHHOE TOCYZApCTBO HE HAIIPaBHUIO
VBEIOMIIEHHSI B COOTBETCTBMHM CO CTaTheW 13 M HE IPEJOCTABMIIO TEXHUYECKYIO MHMOPMAIIMIO.

Cratpst 19

cI)EIKTOpr, CBJA3AaHHBIC C YCTAHOBJCHHMEM CIPABCIJIMBOIO OajlaHca MHTEPECOB

,]IJ'IH JOCTHUKEHUSA CIPABCIIMBOTO Oaranca WHTEPECOB, KAaK YKa3bIBACTCA B IIYHKTC 2
cratbu 17, 3aMHTCPECOBAHHBLIC TOCYyIapCTBa YYHTBLIBAIOT BCE COOTBCTCTBYIOIIIME (baKTOpI)I u
O6CTOHTCHBCTB3, BKJIIO4Yasd:

a) CTEIIEHb pPHCKa HAHECCHHS CYIIECTBECHHOI'O TpPaHCTPAaHUYHOIO ymep6a N HaJInu4yue
CpeaCTB IIPEOOTBpAaIlICHMA HNJIN CBEOACHHMA K MHUHHMMYMY TaKOIro pHCKa, HNJIN BO3MCIICHHA
yiiep6a;

b) BaXXHOCTh BTOM HESITEIBHOCTH C YYETOM €€ OOIIMUX IIPEMMYIIECTB COLHAIBHOIO,

DKOHOMHYECKOTO M TEXHHYECKOTO XapakTepa IJIs TOCYIapcTBa IIPOUCXOXICHUS B
COIIOCTABIIEHMM C BO3MOXKHBIM YIIEpPOOM IS TOCYIapCTB, KOTOPBLIE, BEPOSTHO, OYIYT
3aTPOHYTHI;
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C) PHCK CYIIECTBEHHOTO yIepba OKpYyXKalollled cpele M HaJIW4YMe CPEICTB
MPeNOTBpAIlEeHNS WM CBEIEHUS K MHUHHMYMY TaKOTO PHCKa, WJIX BOCCTAHOBJIEHUS
OKpPYKaroIllem Ccpemsl,;

d) DKOHOMHUYECKYIO D(P(PEKTUBHOCTE DTOM NEATEILHOCTH B COIOCTABIEHUH C
3aTpaTaMM Ha IIPEJOTBpAIllcHhe, TPeOyeMOe IOoCyIapCcTBaMH, KOTODBIE, BEPOSITHO, OYIyT
3aTPOHYTHI, ¥ C BO3MOXKHOCTBIO OCYIIIECTBIEHMS DTOM HESITEIBHOCTH B IPYTMX MeCTaX WIH
IPYTUMH CpPEICTBAMM WIIM €€ 3aMeHbl KaKUM- Ju00 aJbTEPHATHBHBIM BHIOM IESTEIBHOCTH,

e) CTElleHb, B KOTOPOM TIOCyIapcTBa, KOTODPBIE, BEPOSITHO, OYIYyT 3aTPOHYTHI,
TOTOBBI MOKPBIBATHL Y4aCTh 3aTpaT Ha IIPeIOTBpaIleHHE;

f) CTaHOApPThl 3AIlMThI, IIPHMEHSIEMbIE IOCYIAPCTBAMH, KOTODBIE, BEPOSITHO, OYIYT
3aTPOHYTH], K AHAJOTUYHBIM WM CPABHUMBIM BHIAM IESTEIBHOCTH, W CTaHIAPTHI,
IIpYMEHSIEMbIE B CPaBHAMOM PETrdOHANBHON MM MEXIYHAPOTHON IIpPaKTHKE.

KomMmMmenTapun

1) Lexp »TOW cTaThU 3aKIIOYAETCS B TOM, 4YTOOBI HaTh HEKOTOPbIE OPUEHTHPBI TOCYIapCTBaM,
KOTOpPBIE TIPOBOISAT KOHCYNBTAIIMM C IIENBI0 TMOCTWXKEHHS CIIPABEIJIMBOTO OajaHca WHTepecoB.  JIms
MOCTHKEHUS CIPaBEIINBOrO OajaHca HHTEPECOB HEOOXOIMMO YCTAHOBUTH (baKThl M OIEHUTL BCE
COOTBETCTBYIOIIME (AKTOPHI X OOCTOSITEIHCTBA.

2) OCHOBHOE TOJNIOKEHHE ITAHHOW CTAThbU IIPEIyCMAaTPUBAET, YUTO " IS JOCTUKEHUS
CIIpaBeIJIMBOrO OajaHca WHTEPECOB, KaK YKa3bIBAETCS B IYHKTe 2 CTaThbh 17, 3aMHTEpEeCOBaHHBIE
roCyJapCcTBa YYHUTHIBAIOT BCE COOTBETCTBYIOIIHE (aKTOPHI WM OOCTOSTEIHCTBA". Ilamee B cTaThe

IIPUBOIMTCS HEWCYEPIBIBAIOIINN IIepeueHb TaKuUX (aKTOPOB M OOCTOSTEILCTB.  BoJbIoe
pasHooOpa3ue BHUIOB IESTEIBHOCTH, OXBATHLIBAEMBIX HACTOSIIUMM CTAaThIMK, W pasjIddHbIE
CUTyallMd M OOCTOSTENhCTBA, B KOTOPBIX OHHU OCYIIECTBISIOTCS, HCKIIOYAIOT BO3MOKHOCTH
COCTaBJIEHUS] MCUYEPIBIBAIONIEr0 IepevHs (haKTOPOB, OTHOCSIIIUXCSI KO BCEM OTHENbHBIM CIyYasM.
Hexkotoprsle u3 »Tux ¢GakKTOpPOB MOLYT HMETh 3HAUYeHHE B KaKOM- JIMOO KOHKPETHOM CiIydyae, TOIma
KaK JpyTHe - HeT, a pai Opyrux ¢GhakKTopoB, HE COHEpKAIUXCSI B IIepeyHe, MOXKET OKa3aThCs
OTHOCSAIIUMCS K menry. IlepeumcieHHBIM (GakKTopaM M OOCTOSATEILCTBAM HE MpPHUIAETCS Kakas-
100 TPUOPUTETHOCTh WMIIM BEC, IIOCKOJBKY HEKOTOPBLIE M3 HMX MOLYT OBITh 0Ojee BayKHBIMU B
OIpelesIeHHBIX CIIyYyasix, TOIJa KaK Ipyrhe MOTYT 3aciy:KUBaTh TOrO, YTOOBI UM IIpHIaBAIN
OONIBIIMIA BEC B APYIMX CiIy4asX. B ImeaoM mepedyuciaeHHble (aKTOPhI M OOCTOSTEILCTBA
IMO3BOJSIT CTOPOHAM COIIOCTABJISATH 3aTPAThl U BBITOIBI, KOTOPbIE MOTYT BO3HHKAThH B KaKOM- JIHOO
KOHKPETHOM CIydYae.

3) B mommyHKTE a) COMOCTABISIIOTCS CTEIIEHh DUWICKA HAHECEHWS CYIIECTBEHHOTO
TPAHCTPAHUYHOIO yImepOba M HaJWYKMe CPENCTB IPEIOTBPAIEHUS HIN CBENEHUS K MUHHUMYMY
TaKOr0 PHCKAa M BO3MOXKHOCTHL BO3MEIIEHHS yiuep6ba. Hampumep, cTeleHb pHUCKa HaHECEHUS
yirep0a MOKEeT OBITh BBICOKOM, OMHAKO MOKHO IPHUHATH MEpPhI, KOTOpbIe IIOMOIYT IPEIOTBPATUTH
VI YMEHBIIUTh TAKOW PUCK, WIM XK€ MOTYT CYIIECTBOBATH BO3MOXKHOCTH IJIsSI BO3MEIIEHUS
yiiep6a.  CoIOCTaBIeHMS 31€Ch HOCSAT KaK KOJIMYECTBEHHBLIM, TaK M Ka4YeCTBEHHBIA XapakTep.

4) B momnynkTe D) comocTaBisieTcsl BaXKHOCThH JESTENBHOCTU C YYETOM ee OOIIUX

TIPENMYIIIECTB COITMATFHOTO, DKOHOMHUYECKOTO W TEXHUYECKOTO XapakTepa IS TOoCyIZapcTBa
MIPOMCXOKIEHUS] ¢ BO3MOKHBIM VIIEpPOOM IJIs TOCYIapCcTB, KOTOpDBIE, BEPOSITHO, OYIyT
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3aTpOHyTEI. B »TOM KoHTekcTe Kommccusi cchbllaeTcss Ha pellleHHe 1o geily Donauversinkung
B KOTOPOM CVJI 3asBUII.

" lHTepechl JAaHHBIX TOCYIZAPCTB CIENYET COIOCTABISATH HOPYr C JOPYIOM Ha CIIPaBEIIMBOM
ocuoBe. Heo0XommMMO YyYMTHIBATH HE TOJBKO aOCOTIOTHBIM VIIepO, HAaHECEHHBIH COCETHEMY
rOCyJapCcTBy, HO W COOTHOIIEHHE IIPEUMYILECTBA, TIOJYYESHHOTO OTHHM TOCYIAapCTBOM, C
yiiep6oM, HaHECEHHBIM Jpyromy rocymapctry” 139 /.

5) B mommyHKTEe C) - TakMM Xe 00pa3oM, YTO W B IYHKTE a), -  COIOCTABISIOTCS PHUCK
CYILIECTBEHHOTO yIiepba OKPYXKAIOIIeW cpele M HAIWYME CPEICTB INPENOTBPAIICHUS WIN CBEICHWS
K MHUHHMYMY TaKOrO0 DHCKa W BO3MOXHOCTh BOCCTAHOBIIGHHS OKpyKamomiew cpemsl. Kommccus
ITOTYEPKUBaeT 0cob6oe 3HAaYeHWe OXpaHbl OKpyxXaromed cpemsl. Ilo muenmio Kommcenm, K
DAHHOMY WYHKTY MMeeT OTHOoIleHWe mpuHIun 15 Puo- me- 2KaHelpckol mekiapanuy, B KOTOPOM
TOBOPHUTCS: " KOTJA CYIIECTBYEeT yrpo3a Cephe3HOI0 W HEoOpaTUMOro yiaepba, OTCYTCTBHE ITOIHOU
HayYHOW YBEPEHHOCTH HE WCIIOIB3YeTCS B KAavyeCTBE MPUYMHBI IJIS OTCPOYKH IPHUHSTHUS
SKOHOMHYECKN 5(GEKTUBHBIX Mep II0 TIPERYIPEXICHUIO YXYIIICHUS COCTOSHUS OKPYKaIOIIeH
cpensr’ 140 /.

6) Komuccun m3BECTHO O TOM, UTO KOHIIEMIIAS TPAaHCTPAHHUYHOIO yIlepOa, WCIOIb3yeMas B
MyHKTE a), MOXKET TOJKOBAaThCS IIMPOKO W BKIIOYATh YIIEPO OKpyxKaromien cpeme. OmHako
Komuccuss mpoBOIUT IS Ileed HACTOSINEeN CTAaThbU pasinyie MeXAYy YIIepOoM KakKoi- Au00 YacTH
OKDPYKAIOIIEX CpPeNbl, KOTOPBLIA MOKET OBITh IIPEOOPA30BAaH B CTOMMOCTHYIO IIOTEPIO IS
OTHENILHBLIX JIMI, M HU3MEPSThCS CTaHOAPTHBIMH DSKOHOMHUYECKHMMM CpEeICTBaMH, C OJHON CTOPOHBI,
M YIIEpOOM OKpPYXKAaIOIIEeH cpejle, HE IOMIAIOIIMMCS TaKOMY H3MEPEHHIO - C OpYyrod.  YiuepO
MepBOTO BHUjA, KaK TpPEIIojiaraeTcsi, OXBAThIBA€TCS IIYHKTOM a), a BTOPOTO BUAA - JaHHBIM
MYHKTOM.

7 B mommynkTe d) mnpumBommTCS DS GaKTOPOB, KOTODPBIE JOJKHBI COIOCTABISATHCS W
NIPUHUMATLECI BO BHUMAaHHE. DKOHOMHUYECKYIO 3(QPEKTUBHOCTDL HEATEILHOCTH CIEAYET
COIIOCTABIISTL C 3aTpaTaMM Ha IIPEJOTBpAIlleHHe, KOEro TPEeOYIOT TOCyJapCTBa, KOTODBIE,
BEPOSITHO, OYIYyT 3aTPOHYTHL.  3aTpaThbl HAa IIPEBEHTHBHBIE MEpPHI HE IOJIKHBI OBITH CTOJIb
3HAYMTEILHBEIMH, YTOOBI IIPEBPATHUTHL MAHHYIO IESTEIBHOCTh B DKOHOMHYECKH HEIEIECOO0PaA3HYIO.
DKoHOMUYECKasS 5PPEKTUBHOCTL IEATEILHOCTH HOJXKHA TAaKKe OLEHUBATLCA C TOYKHU 3PEHUS
BO3MOXKHOCTHA OCYILIECTBJIECHHAS ®TOM HESTEIHLHOCTH B IPYrOM MECTE€ WM APYTMMH CPENCTBAMH, WM
XKe ee 3aMeHbl KaKUM- IM0O0 ajJbTepPHATHUBHBIM BHIOM JesdTenbHOCcTH. ClloBa " OCYIIleCTBIIEHUE
DTOM HEATEIBLHOCTHA ... JPYTMMH CPENCTBAMHU' IIPU3BAHBI YYECTh, HAIpUMMEp, CHTYalWio, B
KOTOPOM OIWH BHJI XWMHMUYECKOIO BEIIECTBA, WCIIOIL3YEMOIO B XOM€ NEATEILHOCTH U MOTYIIETO
OBITH MCTOYHHUKOM TPAHCTPAaHUYHOIO yIepOa, MOXKET OBITh 3aMEHEH IPYIrUM XUMHYECKUM
BEIIECTBOM, WM K& MeXaHHYeCcKoe O0OpyHoBaHHME Ha 3aBoje uiaud ¢dhabpuUKe MOIKET OBITh
3aMeHeHO apyruM obopymoBanueMm. CioBa "3aMeHa [ IesTEIBHOCTH]| KaKWM- IHGO

139/ Wurttemberg and Prussia v. Baden (Donauversinkung case) (1927)
in Entscheidungen des Reichsgerichts in Zivilsachen (Berlin, de Gruyter) vol.
116 Appendix, pp. 18-45 (1927), in Annual Digest of Public International Law
Cases, (1927-1928) (London, 1931), p. 131; cM. Takxke Kansas v. Colorado
(1907) 206 US 100, and Washington v. Oregon (1936) 297 US 517.

140/ CMm. cHOCKy 15 BoIIe.
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allbTEPHATUBHBIM BHUIOM OeATEIbHOCTH" TIPHU3BAHBI YYECTh BO3MOKHOCTH TOTO, YTO OJHM M Te Ke
WIIM COIIOCTABMMBIE PE3YIbTATHI MOTYT OBITH IOCTUTHYTHI C IIOMOIIBIO IPYroM IESTEILHOCTH, HE
COIPSIKEHHOM C PHUCKOM HIM COMNPSIKEHHOM ¢ HAMHOIO MEHBIIIMM PHCKOM HaHECEHMUS
CYILIIECTBEHHOTO TPAaHCIPAHUYHOIO YIepoa.

8) B momamyHKTEe €) mpemycMaTpUBAaeTCs, UYTO OJHUM W3 BJEMEHTOB, OIPEAEISIONINX BBIOOD
MIPEBEHTUBHBIX MeEpP, SBISETCS TOTOBHOCTh IOCYIApCTB, KOTODBIE, BEPOSITHO, OYIYT 3aTPOHYTEHI,
MOKPBIBATh YAaCTh 3aTpaT Ha IIpemoTBpalmieHme. Hampumep, eclIud TocymapcTBa, KOTODLIE,
BEPOSITHO, OYOYT 3aTPOHYTHI, TI'OTOBBI HECTH MOOJI0 PACXOI0OB Ha IPUHSITHE IIPEBEHTHBHBIX MED,
TO, BO3MOXHO, OBLIO OBl Pa3yMHBIM, YUYWTBIBass M Apyrwe GakKTOpPBI, OXKHUIATh TOIO, YTO
rOCyIapCTBO IIPOMCXOKIEHUS IPHMET 0OJiee TOPOroCTOsIIUe, HO U Ooliee dhdEKTUBHbBIE
MIPEBEHTUBHBIE MEPEIL.

9) B mopmynkTe f) comocraBiseTcs CTaHIApT NpENYNpERIeHUs, KOTOPOTO TpebOyeT TOCYyIapCTBO
IIPOUCXOKIEHNSI, CO CTAHIApPTOM, IIPUMEHSIEMBIM K TaKOH K& HIM COIOCTABUMON HeSITEIbHOCTA B
roCyJapcTBe, KOTOPOE, BEPOSITHO, OYIET 3aTPOHYTO. DTO MOXKHO OOOCHOBATH TEM, UTO B
1IeJ0OM, MOXEeT ObITh, HEpPa3yMHO TpeOOBaTh OT TOCYyIapCTBa IPOMCXOXKIEHUS COOIIOIATh HAMHOTO
0ollee BBICOKMH CTaHIAPT MPENYIPEXKIECHHs, YeM CTAaHIapT, IIPUMEHSEMBIA B TOCYHApPCTBaX,
KOTOpBIE, BEpPOSATHO, OYAYT 3aTpoHyThl. OOHAKO caM II0 ceOe STOT GaKTOp HE SBISETCH
pemamImuM.  MOTYT BO3HUKATh CHUTYalldM, B KOTOPBIX TOCYZAPCTBO MPOUCXOKIEHHS, KaK MOKHO
OXHUIaTh, OYyIeT IPUMEHATh K NIeATEIbHOCTH CTAHTAPTHI IPENYIPERKICHUS, KOTOPBIE SIBISIOTCS
0ollee BBICOKMMM, Ye€M CTAaHIAPTHI, IPUMEHSEMBIE B IOCYyIapCTBax, KOTOPBLIE, BEPOSTHO, OYIyT
3aTPOHYTHI, T. €. CHUTYallMd, KOTJa TOCYJAapCTBO IIPOMCXOXKIECHHUS SIBISIETCS BBICOKOPA3BUTHIM
rOCyJapCTBOM W TPHUMEHSET YCTaHOBIIEHHBbIE B HEM HOPMBI IIpaBa OKpYyKarolled cpegbl. HopMel
MOTYT OBITh HAMHOIO OOjlee KECTKUMM, UYeM IIOJOKEHHs, IIpUMeHSIeMble B TOCYIapCTBe
MIPOUCXOKIEHNUSI, B KOTOPOM BCJIEICTBHE €ro YPOBHS PAa3BUTHS MOXKET IEHCTBOBATH MAallO
IIOJIOKEHNM, KaCaloIIMXCs CTaHgapTa IPemyIpeXmeHds, €eCId OHU BOOOINe TaM IIPUHSTHI,
(mpuyeM B HENCTBUTEIBLHOCTH DTOMY TOCYHAPCTBY TaKW€ IIOJNOKEHHS W HE HYXKHBI). C yueToMm
npyrux ¢GakTOpPOB TOCYHAPCTBO IPOMCXOKMEHUS MOKET OBITh BBIHYKIEHO IIPUMEHSITH CBOU
COOCTBEHHBIE CTAHIAPTHI IIPEAYIIPERIEHMS, KOTOPBIE SIBISIOTCS OOJIe€ BBICOKMMM, YE€M CTaHIAPThI
roCymapcTB, KOTOpDBIE, BEPOSITHO, OYIYT 3aTPOHYTEL.

10) TocymapcTBa MOJKHBI TakKKe TPUHUMATh BO BHHMAaHWE CTaHAAPTHI TPEIYIPEXIEHUS,
MpUMEHSEMBIE K TaKOW K€ WM COIIOCTABUMOM JeSATEIbHOCTH B IPYTUX PErHOHAX, WIIH, €CId
TaKOBbIE €CTh, MEXIYHapOIHbIE CTAHIAPTHI IPEAYIPEKIEHMs, IIPUMEHUMbIe K aHAJIOTHYHBLIM
BUIAM [ESTEIBHOCTH. ODTO MMEET 0C000€ 3HaueHWe B TOM Clydae, KOIIa, HamIpuMep,
3aMHTEPECOBAHHBIE TOCYIapCcTBa HE HMMEIOT KaKOro- IM0O CTaHmapTa IIpenylpexXaeHds B OTHOIIEHHUU
TaKOTO poHa AESITEIbHOCTH WM K€ OHM JKEJNaloT YIYYIIUTh CBOW JEHCTBYIOIIVE CTaHIAPTHI.

TJIABA 1. KOMITEHCAIIMA WJIIN WHOE BO3MEIIEHUE

OO01ui KOMMEHTApUi

1) Kak moscHsieTcI B KOMMEHTApUM K CTaThe 5, CTaThbU II0 DTOM TeMe HE CIEAyIOT
IIPUHINIY, OOBIYHO WM3BECTHOMY KaK IIPHHIUII " CTpOrow” WX " aGCOIIOTHOM' OTBETCTBEHHOCTH.
B HuX mpusHaeTcd, UYTO, XOTS BTHU KOHIENMIIMK H3BECTHBI M pa3pabOTaHbl B HAIMOHAIBHOM
3aKOHOJATENLCTBE MHOTHX TOCYIAPCTB, a B CBSI3U C HEKOTOPBIMH JEWCTBUSIMH - H B

MEKIAYHAPOOAHOM IIpaB€, OHHW TEM HE MCHEC CIIC HEC IIOJYYMIIM IIOJHOI'O pPa3BUTHUA B
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MEXXIYHAPOTHOM IIpaBe NIPUMEHHUTEILHO K 00llee IITMPOKOMN TPYIIEe BUIOB HESITEIHLHOCTH,
MTOIOOHBIX TEeM, KOTOPbIE OXBATHIBAIOTCS cTaThert 1 141/. Kak m BO BHyTpeHHEM IIpaBe,

W3 IPHUHINAIIA CIPAaBEIJIMBOCTH, PABHO KaK M M3 APYTUX IPHHIIAIIOB COIIMAILHON IIOJIUTHUKMH,
CIENyeT, YTO Te, KOMY OBLI IIPUYMHEH YIIEPO YyKOHM HEATEIHHOCTHIO, TOJKHEI IIOJIYYMTH
kommeHncanuio. ( CM. TakXe KOMMeEHTapu# K crathe 5 Imamer I.) HUcxons u3 »Toro, B
I'mase [l TpemycMOTpeHBI ABe IPOLEAYPHI, MIOCPEICTBOM KOTOPBLIX IOTEPIIEBIINE MOTYT
IOOMBATHLCS BO3MEIIEHUS.  OOpallleHrhe ¢ MCKaMH B CYObl T'OCYZAPCTBA IIPOMCXOKICHUS WK
MEPETOBOPEI MEKIY TOCYIAPCTBOM IIPOMCXOXKIEHUS W 3aTParMBaeMbIM T'OCYIAPCTBOM WU
3aTParuBaeMBIMHM TOCYJAapCTBAMH. OTH ABE IIPOIEAYPhI, pasyMeeTcs, HHUKAK HE BIUSIOT Ha
JII00BIE JPYrHe IOrOBOPEHHOCTH, KOTOPBIE MOTIM OBITH IOCTATHYTHI CTOPOHAMH, WM Ha ITOJIKHOE
OCYIIIECTBIECHNE IOPUCAUKIINN CYHAMU TOCYZAapCTB, B KOTODPBIX OBLI IPUYHHEH YIIEPO.
IOpucoukys HOCIETHUX MOKET CYIIECTBOBATH B COOTBETCTBHU C IPHUMEHUMBIMH IIPUHIAIIAMHA
MeXIYHApOTHOIO YaCTHOTO IIpaBa.  €CIIM OHAa CYIIeCTBYeT, TO OHa He 3aTparuBaeTcs
HACTOSIIIUMU CTAThSIMH.

2) Korma Bo3MellleHHE HCTPEOYETCS 4Yepe3 CYmbl IOCylapCcTBa IIPOMCXOXKIEHUS, IIPUMEHSIETCS
COOTBETCTBYIOIIEE IIPAaBO DTOTO TOCygapcTBa. EcIm Mcmonb3yeTrcss (opMa IEpPeroBopoB, TO B
cTaThe 22 wW3NaraeTrcs pspu (hakKTOpOB, KOTOPBIE JOJKHEI CIYKHTH PYKOBOICTBOM IJISI CTOPOH IIPH
MOCTUXKEHUU APYKECTBEHHOIO YpPETyJIMpPOBAaHUS.

3) YTouHeHHE XapakTepa M 00BeMa KOMIIEHCAIIMM, O€3yCIOBHO, OCHOBBIBAETCS Ha
MEPBOHAYAIIBHOM YCTAHOBJIEHWN (haKTa MPHIMHEHUS CYIIECTBEHHOIO TPAaHCTPAHWYHOTO Bpema B
pe3yIbTaTe IEeSITEIbHOCTH, YIOMSHYTOM B cTaThe 1.  DTOT dakT OyIeT yCTaHaBIMBATHCS
HAIIMOHAJILHBIMH CyIaMH, KyJa IOTepIEBIINE CTOPOHBI 0OpaTITCI C Kaao0aMH, W CaMHUMHU
rocymapcTBaMH, €CIM B KadyeCTBe MeTOma IIOIYYEHHsS BO3MEIEHMS OYIyT H30paHbl II€PErOBOPHI.

4) B Tex cayuasx, Korjga KOMIIEHCAIIMS 3a CYIIECTBEHHBIA TPAaHCTPAHHUYHBIN VIIEDPO,
MPUYNHEHHBIA BUIAMU OESITEIBHOCTH, YIOMSHYTHIMA B CTaThe 1, pealbHO IIPENOCTaBISLIach B
paMKaxX MeXKTOCYyJapCTBEHHON IIPaKTHKHW, OHA IpUHAMANIA pa3IdvYHble (POPMBI, BKIIOYasl BBIIIATY
eIMHOBPEMEHHON CYMMEI ITOTE€PIEBIIEMY TOCYHAPCTBY, C TEM YTOOBI OHO MOTJIIO YIOBIIETBOPUTH
WHIVUBUYallbHbIe WCKYM ( OOBIYHO IMyTeM NPUMEHEHWs HAIIMOHAJIBHOTO TpaBa) WJIU OCYIIEeCTBIICHHE
BBIILIAT HEMOCPEICTBEHHO HHIWBHAYAJIbHBIM HCTHAaM. Hawmbojee pacrpocTpaHeHHBbIE (hOPMBI
KOMIIEHCAIIUY B OTHOIIEHMSIX MEXKAY TOCYZapCTBAMH B IIeJIOM aHAJIOTMYHBI TEM, KOTOpPEIE
CYIIECTBYIOT B HAIIMOHAIILHOM mpaBe. Tak, HEKOTOpbIe KOHBEHIIMH OCTABJISIOT periIaMeHTAIIHIO
BOIIPOCOB KOMIIEHCAIIMM HAIIMOHAILHOMY 3aKOHOIATEILCTBY. BoO3MelleHHe OeHEKHBIX IIOTEpPh
roCyIapCcTBa OOBIYHO MBITAIOTCS ITOJIYYUTh B JIETKO KOHBEPTHUpPyeMoU Baimtore 142/.

5) Cratest 7 TmaBei | 00 OCYIIECTBIEHMH HACTOSIINAX CTATEW, KOTOpas TpPeOyeT OT TOCYymapCTB
OPUHSTHS 3aKOHOIATEIBHBIX, AIMHUHHUCTPATUBHBIX WM IPYTUX MeEp IJIS OCYIIECTBIIEHMS
MOJIOKEHNH HACTOSIINX CTaTeW, IOJKHA MOHMMAThCSI B cBI3u ¢ I'masout Il Kak BRiovyaromias B

141/ O ¢opMHpPOBaHWHM KOHIENIHWH " CTPOTON WU abGCOTIOTHOW OTBETCTBEHHOCTH' B
paMKaxX JelMKTOB B HAIIMOHAJILHOM IIpaBe W B MEXXIYHapoOHOM IipaBe c¢M. " O0630p peXKUMOB
OTBETCTBEHHOCTH, OTHOCSIIUXCS K TeMe MEXIYHApOTHOW OTBETCTBEHHOCTH 3a BpEITHbBIE
MOCNENCTBUS NEeNCTBUM, HE 3alpelleHHBIX MEXIYHAPOTHBIM IpaBoM”, TOATOTOBIECHHBIN
cekperapuatoM, IokymeHT A/CN.4/471, 1995 ron, IyHKTHI 16-60.

142/ Cwm. TaM e, IyHKTB 272-280.
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cebs 00s3aTeIbCTBO IO IIPEIOCTABIEHUIO CTOPOHAM, IMOHECIIMM TPAHCIPAHUYHEBIA YIIEpO B
pe3yIbTaTe NESTEIBHOCTH, IIPOBOIMMOM Ha WX TEPPUTOPHMM WIM WHBIM 00pa3oM IIOJ WX
IOPUCIUKIIMEN HJIX KOHTPOJEM, KaK MaTepHaJbHBIX, TaK M IIPOILECCYalbHBIX IIpaB Ha
BO3MEIIEHHE.

Cratpst 20

HennckpuMuHaIms

1. T'ocymapcTBo, Ha TEPPUTOPHH KOTOPOTO IIPOBOIUTCH NEeSATEIBHOCTh, YIIOMSHYTas B
cTaThe 1, HE OCYIIECTBISET AUCKPUMHUHAIIAKM II0 IPHU3HAKaM HAIMOHAIbLHOM
NIPUHAIJIEXHOCTH, JKUATENbCTBA WM MECTa IPWYMHEHMS yImepOa IIpH IIPENOCTaBICHUU
IWIAM, IIOHECIIMM CYIIIECTBEHHBINM TPAaHCTPAHWUYHBLIA yIIIepO, B COOTBETCTBHUU CO CBOEH
IIPaBOBOM CHCTEMOM IOCTyIIa K CyIeOHBIM WM IPYTMM IIPOILENypaM MW IIpaBy TpeOOBaTh
KOMIIEHCAIIUY WM HWHOTO BO3MEIIEHUS.

2. IIyukt 1 mpumMmeHsieTcss 6e3 yiuepba JOO0OMY COIIAIIEHUI0 MEXIY COOTBETCTBYIOIIIMMIE
rocyJapcTBaMHM, IPEAYCMATPUBAIOIIEMY CIEI[MAbHBIE IMPOIEAYPhI 3aIllUThl WHTEPECOB JIHII,
MOHECIIINX CYIIECTBEHHBIM TPAaHCTPAHUYHBIN YIepo.

KomMmMmenTapun

1) B HacTosIel cTaThe M3IIaraeTcs OCHOBOIIOJATAIOIIMM IIPHHIIAI, COTIACHO KOTOPOMY
TOCYJApCTBO IIPOMCXOKIEHUS OO0SI3aHO IIPENOCTABISATH HOCTYII K CBOMM CYIEOHBIM HIXA IPYTHM
mporenypaM 06e3 KakKoW- TH00 MHUCKPUMUHAIIMM Ha OCHOBE HAIIMOHAJIHLHOW MIPHUHAIIEKHOCTH,
JKATENbCTBA WM MeCTa IPUYMHEHMS yIepoa.

2) [yskt 1 comepXWT JBa OCHOBHBIX DIIEMEHTa, a WMEHHO. HETUCKPUMHWHALIWIO HAa OCHOBE
TOCYIapCTBEHHON NPHUHAIJIEXKHOCTH WM JXKHUTEIhCTBA M HEOUCKPUMHUHAIII0O HAa OCHOBE MeCTa
BO3HMKHOBEHHMS yIIepOa.  YCTAaHOBIEHHOE IIPABHIIO OOSI3LIBAET TOCYHApPCTBA OOECIEYMBATH, YTOOBI
I000€ U0, BHE 3aBHCHMOCTH OT €ro rpakKgaHCTBa MJIM MECTa KUTEIbCTBA, IIOHECIIIEE
CYIIECTBEHHBIM TPAHCTPAHUYHBIN YINEPO B pe3ylIbTaTe IEITEIbHOCTH, YIOMSHYTOM B CTaThe 1,
BHE 3aBHCHMMOCTH OT MeCTa, TjJ€ BO3HHK HIM MOI BO3HHMKHYTEL VIIEpO, IIOJIb30BalIOCh TaKUM 3Ke
pPeXXUMOM, KOTODPBIN IIPETOCTABISETCS TOCYJapCTBOM IIPOUCXOXKIEHHUS CBOMM COOCTBEHHBIM
rpaxjgaHaM B cjlydyae HpUYMHEHHUs yIllepOa BHYTPH CTPAaHBL.  ODTO 0053aTEIbCTBO HE ITOJIKHO
3aTparuBaTh CYIIECTBYIOINEHR IPAKTHMKH HEKOTODPBIX TOCYZAPCTB, KOTOPBIE TPEOYIOT, HYTOOBI
HEPEe3UIEHTHl MM HHOCTPAHILI KaK YCIOBHE HCIOIL30BAHUS WMU CYIeOHOM CHCTEMBI BHOCHIN
3all0OT B CYET OILIATHI CYIeOHBIX M3IEPKEK WM IOPYTUX pacxogoB. Takas IpaKTHKa He SIBISETCS
" IUCKPUMUHAIIMOHHON" B COOTBETCTBHU C DTOM CTATheldl M YYUTHIBAETCS B (hOPMYJIHPOBKE

" B COOTBETCTBHH CO CBOEH COOCTBEHHOM IIPaBOBOM CHCTEMOI".

3) B mynkTe 1 TakxKe MOpegyCMATpHBAEeTCS, UYTO TOCYZAPCTBO IPOUCXOXKIEHUS HE MOXKET
OCYILIECTBJIATh OUCKPHMHUHAIIMIO HAa OCHOBE MeCTa BO3HUKHOBEHHUS yiep6a. JIpyruMu cioBaMy,
€CIM CYIIECTBEHHBIN yINEepO NPUYMHSETCS B IOCyIapcTBe A B pe3ylbTaTe IesiTEILHOCTH,
VIOMSIHYTOX B CTaThe 1 M IPOBONMMON B TocymapcTBe B, To rocymapctso B He MoxKeT

BO3paskaTh IIPOTHB HMCKOB HAa TOM OCHOBAaHWH, 4YTO YIIep0 BO3HHUK 3a IpelellaMH €ro IOPUCIUKIIHH.

4) [IysakT 2 ykasplBaeT Ha TO, YTO JAaHHOE MPABWJIO SIBISIETCS OCTaTOYHBIM.  [losTOoMy
COOTBETCTBYIOIIIME TOCYIAapCTBAa MOTYT HOTOBOPHUTBECS O HAMIYYIIHNX CIOCO0aX IPeIOCTaBICHUS
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BO3MEIIEHUS JHIIAM, IIOHECIIIUM CYIIIeCTBEHHBIN yIIepO, HaIpuMep IOCPENCTBOM IBYCTOPOHHETO
cormamnennst. I'masa Il cratelm moOy>KJIaeT COOTBETCTBYIOIIME IOCYIapCTBa IOrOBAPUBATECS O
CIIEIMAJIbHOM peXHMME B OTHOIIEHUM NOeSITEIRHOCTH, CONPSKEHHONW C PUCKOM NPUYMHEHUS
CYILIECTBEHHOTO TPAHCIPAHWYHOIO yImepOa. B TakMX JOrOBOPEHHOCTSX TOCYyIapCTBA MOIYT TaK:Ke
MIpeayCMaTPUBATL CIIOCOOBI M CPEICTBA 3alllUThl MHTEPECOB JIHUI], 3aTPATrMBAEMBIX CYIIIECTBEHHBIM
TPaHCTPAHUYHBIM BpenoM. PopMyIHMpoBKa " 3aIlIUThl MHTEPECOB JIHII, IOHEeCIINX' IpH3BaHA SICHO
yKa3aTh Ha TO, UYTO MAHHBIA NYHKT HU B KOEW Mepe He MpeAIojiaraeT, dYTO TOoCyIapCcTBa MOTLYT
0 OOOIOJMHOMY COTJIACHIO JIOTOBOPHUTHCS OO0 OCYINECTBIECHHM IUCKPUMMHAIIMK IIPU IIPENOCTABICHUH
IOCTyIIa K CBOUM CymeOHBIM HIM IPYTMM IpOLEAypaM HIM IpaBy Ha KOMIIEHCAIIHIO.
MeXKTrocynapCTBEHHOE COTUIAIIEHME BCETNa MOJKHO OBITh HAIIPABIIEHO Ha 3alllUTy HHTEPECOB
MOTEPIIEBIIINX.

5) IIpenemeHTsI 00S3aTEILCTBA, COMIEPIKAIIETOCsS B HACTOMINEN CTaThe, MOTYT OBIThH HaWmIeHbI B
MEKIYHApOIHBIX COTJAIIEHUSX W B PEKOMEHIAIUSX MEXKIYHApOIHBIX opraHusanuu. Hampmmep,
Konpennuss 00 oxpaHe OKpyxKarolen cpenbl Mexny Jlanwmeit, PunnsHouer, Hopserumenn u
IIsetmert ot 19 deBpanss 1974 roma mpenycMaTpUBAeT CIEIYIOIEE:

" JIro6oe IHIO0, KOTOPOE 3aTParvMBaeTCss WX MOXKET OBIThH 3aTPOHYTO BO3IENCTBHEM
DKOJOTHYECKH BPEIHOM NESTEIbHOCTH B ApyroM JloroBapHMBAaloIeMCs TOCYIapcTBE, BIIpaBe
MIOCTABUTh Tepeld HaIJeXXallluM CYJIOM WM aIMHHHCTPATUBHBIM OPraHOM BTOTO TOCYIAapCTBa
BOIIPOC O JOIIYCTUMOCTH TaKOM HeSTEIbHOCTH, BKIIIOUas BOIPOC O Mepax IIo
IIPEeIOTBPAIEHUIO yIlep0ba, M 00KajJoBaTh pEIeHHE, IIPUHATOE B CYyHE aIMHUHHCTPATHBHOIO
opraHa, B TOM 3Ke 00BbeMe M Ha TeX K€ YCIOBHUSIX, UYTO U IOPUANYECKOE IJIHUIIO0
rocymapcTBa, B KOTOPOM OCYIIECTBIISIETCS TaKasl HESTEIbHOCTD.

ITonoskeHMsT TMEPBOrO IYHKTA ®TOM CTATBM B PABHOM Mepe IPHUMEHHMBI K IIPOM3BOJCTBY O
KOMITEHCAIINU 3a YInepO, NPUYMHEHHBIN BDKOJOTMYECKH BpPEIHOMN meITelhbHOCTBIO.  Bompoc o
KOMITeHCAIINY He JOJIKEH pa3peliaThCs Ha OCHOBAHWHM IIPABUII, KOTODPBIE SIBISIOTCS MeEHee
OJarONPUSTHBIMUA IJIS IIOTEPIIEBIIIER CTOPOHBI, YeM IIpaBUia O KOMIIEHCAIIUM TIOCYJapCTBa,

B KOTOPOM OCYIIECTBIISIETCS COOTBETCTBYIOIIAsT HesATeabHOCTH' 143 /.

CoBer OpraHuzaliuy ®KOHOMHUYECKOro cOTpymHuuecTBa u pasputus ( ODCP) mpuHsT
PEKOMEHIAIINI0O 00 OCYIIECTBAECHHM peXUMa pPABHOTO MOCTYHa ¥ HEIMCKPUMUHAIIAM B CIyYasx
TPAHCTPAHUYHOTO 3arps3HeHusi. I[IYHKT 4 a) B®TOM DPEKOMEHIAIIMM T[JIACHT CJIEXYIOIIEE:

143/ KoueeHnus o6 oxpaHe OKpyKamlew cpembl Mexmay lanuew, PWHISHAMEH,
Hopeermenn m IllBenment ot 19 despans 1974 roma, crarbs 3, United Nations, Treaty
Series , vol. 1092, p. 279, TakxKe mpuBomuTcsa B International Legal Materials ,
vol. XIll, 1974, p. 591. AHaJornyHble IOJOXKEHHUS COIEpP3KATCS B IIYHKTE 6 cTaThu 2
Konpennyu EODK 00 omeHKe BO3NEHCTBHS Ha OKPYXKAIOIIYIO CPENy B TPAaHCIPAHUYHOM KOHTEKCTE
or 25 despaxg 1991 roma, moxyment E/ECE/1250; B PyKoBOIAIIMX OpUHIMIIAX 00
OTBETCTBEHHOCTHM 3a 3arps3HEHME TPAaHCIPAHWYHBIX BOJ dacTh |1.B.8, MOATroTOBIeHHBIX llemeBoit
rpynmnoin EDK mo Bompocy 00 OTBETCTBEHHOCTH 3a 3arpsi3HEHHE TPaHCTPAHWYHBLIX BOJ,
nmokymenT ENVWA/R.45 or 20 Hos6ps 1990 roma; ¥ B IIpoeKTe XapTHU BDKOJOTHYECKHAX IIpaB
n obOs3anHocTer EODK, myHKT 6, IOOTOTOBIEHHOM HAa COBEIIaHHM BKCIEPTOB II0 IIPaBYy
OKpyxXaromien cpenpl, 25 ¢espand - 1 wmapra 1991 roma, moxkyment ENVWA/R.38,
npujoxenwne |.
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CTpaHBl NPOUCXOXKAEHUS IOJKHBI 00ECIHEeYMBATh, UTOOBI 00O JMIO, KOTOpPOe IIOHECIO
yimep6 OT TPaHCTPAHMYHOTO 3arpsi3HEHUS WM CTAIKUBAETCS C CYIIECTBEHHBIM DPHUCKOM
TPAHCI'PAHUYHOT'O 3arps3HEHMS, II0JNH30BAJIOCh KaK MHUHUMYM DEXHMMOM, 3KBHUBAJIECHTHBIM
TOMY, KOTOPBIM IIPENOCTABISETCS B CTpaHe IIPOMCXOXKIEHHUS B Clydyasx 3arpsi3HEHHUS BHYTPU
CTPaHBl U B COIOCTaBHMBIX OOCTOSITENIbCTBAX IJIMIAM B DKBHUBAICHTHBIX OOCTOSTENBCTBAX WIH
C DKBUBAJEHTHBIM cTaTtycoMm..." 144 /.

Cratps 21

XapaKTep M 00BEM KOMIICHCAIIMM WJHN HWHOT'O0 BO3MCIICHUA

T'ocymapcTBO MPOMCXOKIEHUS WIIM 3aTPOHYTOE TOCYIAPCTBO BEAYT IIEPETOBOPHI IO
Ipochk0e TOM WIJIM WHOM CTOPOHBI OTHOCHUTEIBHO XapakTepa M O0beMa KOMIIEHCAIIUM WM
WHOTO BO3MEIIEHUS B CBSI3UM C CYIIECTBEHHBIM TPAHCTPAHWYHBLIM YIIepOOM, NPUYNHEHHLIM B
pe3yIbTaTe HesTEeIbHOCTH, YKa3aHHOM B cTaThe 1, C y4eToM baKTODPOB, H3IOXKEHHBIX B
ctaThe 22, W B COOTBETCTBUM C IIPHHIIAIIOM, COTJIACHO KOTOPOMY 3KepTBa yIlepda He
IOJKHA HECTH BeCh O0BEM IIOTEP.

KomMmeHnTapun

1) IToMuMoO mocTyma B CYObI TOCYHApCTBA IIPOMCXOXKIEHUS B COOTBETCTBUM cO cTaThed 20,
cTaThs 21 mpemycMaTpHUBaeT APYIYIO MPOLEAypY IJIsS YCTaHOBJIEHMS XapakTepa M 0oO0BbeMa
KOMITEHCAITUU.  IIEPETOBOPHLI MEXXIY 3aTPOHYTHIM T'OCYIAPCTBOM M TOCYIapCTBOM IIPOUCXOXKICHMUSI.
DTa craThsd He O3HAYaeT, YTO OaHHAs IpoIleaypa OO0S3aTEIbHO SBISETCS Ooliee
MPENIOYTUTEILHON, YeM OOpallleHrue B HallMOHAIIbHBIE CYObl. B HeEW JWIIb IIpH3HAETCS
BO3MOXKHOCTh CYIIECTBOBAHHUSI OOCTOSTENLCTB, IIPM KOTODPBIX IIEPETOBOPBEI MOIYT OKAa3aThCs JUOO
€IUHCTBEHHBIM IIyTEM IIOJYYEHMS KOMIIEHCAIIMM HJIM BO3MEIIEHHUs, Iu0O0, C YIETOM OOCTOSITEILCTB
B KOHKPETHOM CHTyallMH, ©OoJiee MOIXOOSIIMM IIYyTeM IO TUILNIOMATHYECKHM COOODPasKEHUSIM.
Hampumep, B KOHKDETHOM ClIydyae TPAaHCIPAHHYHOIO yIep0Oa CYIIECTBEHHBIA YIIEpO MOKET OBITh
MIPUYMHEH CaMOMY 3aTPOHYTOMY TIOCYIapCTBY, IIOMHMO €ro TIpaXJaH WIM PEe3UIEHTOB, H
COOTBETCTBYIOIIINE TOCYZAPCTBA MOTYT CUECTh OOJee IPEeNNOYTUTEILHBIM YPEryJIMpoOBaHUE BOIIPOCa
IyTeM IIEPErOBOPOB.  MOIYT TaKXKe€ CYIIEeCTBOBATH CUTYallMd, IIPA KOTOPBIX IJs IIOTEPIIEBIIHMX
rpaxkjaH WA DPE3MIEHTOB IIOCTPANABIIErO TOCYHAPCTBA OOpAIlleHHE C Kajlo0aMH B CYyJIbI
roCymapcTBa IIPOUCXOXKICHMS OKAaXKETCsS TPYAHO OCYIIIECTBUMBIM MM HEBO3MOKHBIM OyIb TO W3- 3a
CYIIECTBOBAHUSI OOJBIIOTO YHCIAa IMOTEPIEBIINX, HPOIECCYAIbHBIX MpPErpaj HIW PACCTOSHUS MEXKIY
rOCyZapCTBOM IIPOUCXOXKIEHMS X 3aTPOHYTBIM T'OCYyIapCTBOM, JIHUOO M3- 32 OTCYTCTBHUS Y
IIOTEPIIEBIIINX CPENCTB, HEOOXOOMMBIX IJIST OOpAIleHMSI C MCKaMM B CyIbl TOCYZapcTBa

144/ OECD document C(77)28 (Final), annex, in OECD, OECD and the
Environment , 1986, p. 150. Takoe e IIONIOKEHUE CONEPIKUTCS B IpuHIuIeE 14
IIpUHIMIOB TOBENEHUS B OOJAaCTH OKPYKAIOIIEH Cpembl IJIsS PYKOBOACTBA TOCYJAapCTB B BOIIPOCAX
COXpaHEHUSI W TapMOHHYHOT'O KCIIOJB30BAHMS IIPUPOMHEIX DPECYPCOB, IPHHAINIEXKAIIUX IBYM WA
0ollee rocymapcTBaM, KOTODbIE OBLIM YTBepXKAeHBI B pemieHnu 6/14 CoBera yHpaBISIIOIIUX
IIporpammer Opranmsanuu O6beguHeHHbIX Haruit mo okpyxaromen cpeme ( FOHEIT) 19 wmas
1978 roma. OOcyxmeHue NpPUHIMIIA PaBHOrO mocTyma cM. B Van Hoogstraten,
Environmental Policy and Law , vol. 2, 1976, 77.
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MIPOUCXOKIEHNST WIIM W3- 34 OTCYTCTBUS JIOOBIX CPEICTB 3aIllUThl B MaTePHUAILHOM IIpaBe
roCyIapcTBa IIPOMCXOKIIEHMUSI.

2) OmHako Ieldb ®TOM CTATBM - pa3pellnTh IMOTEPIEBIIMM BO30YKIAaTh MCKH B CyIax
rocymapcTBa IIPOMCXOXKICHMWS W IO 3aBEpIIIEHHs IIpollecca He IIpHOeratb K IIEPEeroBopaM B
OTHOIIIEHNH BDTHUX IIpeTeH3ni. OTHOBPEMEHHO C DTUM, €CIIM COOTBETCTBYIOIIHME TOCYIapcTBa
pelIaoT yperyiIupoBaTh MAHHBIA BOIPOC IYTEM IIEPErOBOPOB, oOOpallleHHe C MCKaAaMU B CYJIbI
rOCyIapcTBa IIPOUCXOXKIEHMS NOJKHO OBITh OTIOXKEHO IO 3aBEPIIEHMS DTHX IIEPETOBOPOB.
PasymeeTrcst, Takue IIeperOBOPHI ITOJKHBI CIYKUTH D(pQPEeKTUBHBIM CPEICTBOM 3aIl[UThHI
MOTEPIIEBIINX CTOPOH. DTa CTaThbs HE 3aTparwMBaeT IIEPETOBOPOB, IIOCPENCTBOM KOTOPBIX
rocymapcTBa B CHJIY CBOMX IPYTUX IBYCTOPOHHHMX IOTOBOPEHHOCTEHW JHIIAIOT II0 OOOIOTHOMY
COTJIACHIO IIOTEPIIEBINHNE CTOPOHBI A(MMOEKTHUBHBIX CPEICTB IPABOBOM 3aIIHThI.

3) B craTbe m3jaraloTcs JBa KPHUTEPHUs YCTAHOBICHWS XapakKTepa M 00beMa KOMITCHCAIIHH.
IIepBeIli - B cBeTe psAfga (aKTOPOB, MEPEYHUCICHHBIX B CTaTbe 22. Bropo#i - npuHIMI,
COTIIACHO KOTOPOMY IJIFO0OM, KTO 3aHUMAETCS NEeSTEIBHOCTHIO TaKOTO XapakTepa, O KOTOPOM
TOBOPUTCS B TIYHKTE a) cTaThu 1, GepeT Ha ceOs PUCK HEOJArONMPUSITHBIX TOCIEICTBUN TTOMHUMO
JMIOOBIX OJIar, KOTOPblE MOIYT UM OBITh IIOJNYYEHBI OT TAaKOM MESITEJIHbHOCTH, ¥ B OTHOIIEHUU
NEesITeIbHOCTH, YIIOMSHYTOW B TyHKTe D) cratem 1, - mpWHIUI, COTJIAcCHO KOTOPOMY " 3KepTBa
yiepba He IOJIXKHA HECTH BECh OOBEM IIOTEDD'. DTOT BTOPONW KPUTEPUM OCHOBBIBACTCS Ha
OCHOBOITOJIATAIOIIEM OOIIEYeIOBEYECKOM TOHSITUM, COTJIACHO KOTOPOMY JIMIIA, KOTOPBIE TMOHECIH
yIepd WM BpEHN W3- 34 NESITENbHOCTH OPYTHX JWI[, TOJKHBI THOIYyYUTh Bo3MemneHue. OH
HaXOJIMUT MacCy IOJTBEPKICHUN B COBPEMEHHBIX IIPUHIIMIIAX IIpaB YeJOBEKa.

4) IIpuHIMO TOro, 4YTO XepTBa yimepOa He ITOJKHA HECTH BeCh 00BEM IIOTEPh, O3HAYAET,
YTO KOMIIEHCAIINS WM IOPYyroe BO3MEIIeHHWe He BCErja MOTYT OBITh HOJHBIMH.  MOTyT
CYILIECTBOBATh OOCTOSITENLCTBA, IIPH KOTOPBIX KEPTBA CYIIECTBEHHOIO TPAHCIPAHUYHOIO YIepda
MOXET HECTH HEKOTOphle MoTepu. Kpurepwmm B cTaThe 22 TPU3BAHBI CIYXKWUTH IS
MOTOBAPUBAIOIINXCS CTOPOH PYKOBOACTBOM IIO0 PACCMOTPEHHIO DTOTO BOIPOCA.

5) CrnoBa "xapakTep M 00BEM KOMIIEHCAIIMM WIM WHOTO BO3MEIIEHHUS' TIPHU3BAHbI I10KA3aTh,
YTO BO3MEIIEHNE TPAHCTPAHMYHOIO Bpeda MOKET IPHHHUMATL IpyTrue (GOpMbI, IIOMHIMO
KOMIIEHCAIUA. B TOCyZapCTBEHHON HIpakKTHKE, MOMUMO IEHEXHOM KOMIIEHCAIIMH, WHOTIA
KOMIIEHCAIUS OCYIIECTBISIACE B (OpMe YCTpPAaHEHMS OIACHOCTH WM OCYILECTBIEHHS restitutio

in integrum. B HeKOTOPBIX 0OCTOSTENLCTBAX (DOPMOM BO3MEIIEHHUS CYILECTBEHHOTO
TPAaHCTPAHUYHOTO yIIepOa MOXKET OBITh BOCCTAHOBIEHHE OKPYXKalOIIeW cpeiabl. Tak, HaIpuMep,
0o0cTOsIIO mello mocie umHIuaeHTa Palomares B 1966 romy, Korma Ha MCIAHCKYI0 TEPPUTOPHUIO U
B TEpPPUTOPHAILHBIE BOILI y OeperoB McmaHwmy ymainiw OOJOMKM aMePHKAHCKOro 0oMOapIupOBIIMKA
C aTOMHBIMH OOMOaMH Ha OOPTY, CTOIKHYBIIIETOCS C CaMOJETOM- 3alpaBIIMKOM. CoenMHEHHBIE
IItaTel yCTpaHWUIXM HMCTOYHHUK BDTOM OMACHOCTH, W3bsIB M3 Mcmanmm GOMOBI M 3apakeHHYIO IIOYBY
IJIST 3aXOPOHEHMSI Ha CBOEW COOCTBEeHHOUW Tepputopum 145/ Omnepamus 10

145/ The New York Times, 12 April 1996, p. 28, col. 3. Kpome Toro, mocie
SIEPHBIX HCIBITAHMM Ha Mapmmaniaoseix octpoBax CoemmHennsle IITaTel, IO COOOIIEHUSM,
nspacxomosaim mouty 110 M. moma. CIIA Ha MepompUATHS IO 00€33apa’kKMBAHMIO HECKOIBKHX
OCTPOBOB aTOJIa DHUBETOK, C TEM YTOOBI CHEIaTh WX IPUTOTHBIM IJIs KHA3HM JFOIEH.

CwMm. International Herald Tribune, 15 June, 1982, p. 5, col. 2.
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00e33apa>kMBAHMIO He SBIISIETCS DPECTUTYIIMEM, OXHAKO HAMEpEeHHs W IOJIWTHKA, JeXKalllhe B ee
OCHOBE, TIPEBpAIIAIOT €€ B CPENCTBO BOCCTAHOBJICHWUSI.

6) IleperoBopsl MOIYT HAYMHATHCS II0 IIPOCHOE JTMOO TOCYIAPCTBA IIPOUCXOXKIEHMS, JHOO
3aTpOHyTOro rocymapctBa. OJHAKO HACTOSIAS CTAaThs He IPEMSITCTBYET IIEPErOoBOpaM MEXKIY
TOCYJapCTBOM TIPOUCXOKIEHUS M YACTHBIMH MOTEPIIEBIIMMU HIIM IIEPETOBOPAM MEKIY
MOTEPIIEBIIMMHI CTOPOHAMM M OIEPATOPOM MESITEIBHOCTH, IIPUUYUHSIONIEN CYIIeCTBEHHBIN
TPaHCTPAHUYHBLIA YIIEpPO.

7) B cooTBeTCTBUM C OOIIMM IMIPUHIIAIIOM IIpaBa IIEPETOBOPBI JOJKHBI BECTHUCH
" T0GPOCOBECTHO". CM. KOMMeHTapull K TyHKTamM 2 U 3 craThu 6.
8) Hexkotopble wieHsl PaGoder TIpyImbl CYHMTAIM, YTO IIOTEPIIEBIINE YaCTHBIE CTOPOHBI JOJKHEI

MMETh IIPaBO BHIOOpa IIIOOOW M3 ABYX mpomenyp. Ilo WX MHEHHMIO, B HEKOTOPBIX
00CTOSTENLCTBAX IIEPETOBOPLI MOTYT OBITH MeHee IPENIOYTHUTEILHBI, YeM CYIbl TOCyIapcTBa
MIPOUCXOKIEHHS, IIOCKONBKY DS APYTUX IBYCTOPOHHHUX BOIIPOCOB B OTHOINEHMSX MEXIY IBYMS
IIEPErOBaPUBAIOIIUMIUCS TOCYIapCTBAMM MOKET BIMSTh Ha WX MHEHHUS HAa STOT KOHKDPETHBIN
BOIIPOC.

Cratpst 22

DakTOphI JJIsI TIEPETOBOPOB

B Xome meperoBopoB, YIOMSHYTHIX B CTaThe 21, COOTBETCTBYIOIIHE TOCYIapCTBa
IPUHUMAIOT BO BHMMAHME, B YaCTHOCTH, CIENYIOIINE (aKTOPHI:

a) B Cllyyae JeSITeJIhbHOCTH, YIOMSHYTON B cTaThe 1 @), OOBEM BBHITIOJHEHUS
TOCYyIapCTBOM IIPOMCXOXKIEHUS CBOMX OO0S3aTEIBCTB II0 IIPEIOTBPAIECHUIO, YIIOMSHYTHIX B
riase ll;

b) B Cllyyae JesSITeJIbHOCTH, YIIOMSHYTON B cTaThe 1 @), 0OBEM NPOSIBICHUS

TOCYyJapCTBOM IPOUCXOKIEHUS TOJIKHON OCMOTPUTEILHOCTH C IEIBI0 MIPEIOTBpPAIEHUS WIIH
CBElleHUS K MUHHMYMY YIepoa,;

C) CTelleHb, B KOTOPOM TOCYIapCTBO IIPOMCXOXKIEHMS 3HAIO WM HMEIO CpPeIcTBa
y3HATh, YTO IESTEIBHOCTh, VIOMSHYTas B CTaTbe 1, OCYIIECTBISETCS WIM BCKOPE HAYHET
OCYIIIECTBISITLCS HAa €r0 TEPPUTOPUU WIHM B APYIUX YCIOBHUSX IION €ro IOPUCTUKIINEN WA

KOHTDPOJIEM,

d) CTENEHb TOJYYEHUS TOCYTAPCTBOM IIPOMCXOXKIEHUS BBITOH OT YKAa3aHHON
IEeSTEIbHOCTH;

e) CTEIEHb YYACTHs 3aTPOHYTOTO TOCYHAPCTBA B IIOJNYYEHHMH BBITOJ OT YKa3aHHON
IeSITETLHOCTH;

f) CTENeHb IOCTYITHOCTH WM IIPENOCTABICHUS JIIO0OMY M3 ®THX TOCYJapCTB

TIIOMOIIIA CO CTOPOHBI TPETHUX TOCYIAPCTB WMIM MEKIYHAPOIHBIX OpPraHU3aIny;
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0) CTelleHb, B KOTOPOM KOMIIEHCAIIMs Pa3yMHO MOCTYIIHA WM ObLJa IIpemocTaBiIcHA
MOTEPIIEBIINM, OYIbh TO Yepe3 IIPOM3BOJICTBO B CyIaX TOCYHAPCTBA IIPOMCXOXKIEHUS WIH IO
IpyTUM KaHallaM,

h) CTEeIEHb, B KOTOPOM HAIIMOHAILHOE 3aKOHOMATEILCTBO IIOTEPIIEBIIIETO
rocyapcTBa IIpeayCcMaTpUBaeT KOMIIEHCAIIMIO MIIM WHOE BO3MEIIEHHE TAaKOTO K€ Bpeja;

i) CTaHIAPTHI 3aIlIUThI, NPUMEHSIEMEBIE 3aTPOHYTBIM TOCYHAPCTBOM, a TakKXKe B
PEeTMOHANIBHON M MeXIYHAPOTHOM IPaKTUKE B OTHOIIEHWH COIIOCTABMMBIX BHIOB
IeSITETLHOCTH;

) CTEeNEHb NPUHSTUS TOCYTAPCTBOM IIPOMCXOXKIEHUS Mep IJIs OKa3aHUS
3aTPOHYTOMY TOCYIAPCTBY IIOMOIIIM B Jelle CBEIEeHHUS K MHHUMYMY Bpema.

KomMmeHTapun

1) Ienp »ToW CcTAaTbU - CIYKUTh DPYKOBOACTBOM JJISI TOCYIAapCTB IIPU BEISHUU IIEPErOBOPOB O
XapakTepe W oObeMe KOMIICHCAIIMM VJIM WHOTO BO3MeIIeHWS. 1T MOCTUKEHHS CIIPABEIIMBOTO W
PaBHOIIPABHOTO pe3yJIbTaTa HEOOXOMMMO YYHTHIBATH BCE COOTBETCTBYIOIIME KPUTEPUU U
oocrositennbeTBa. CiaoBa "B YacTHOCTH' O3HAYAIOT, YTO ®TAa CTAThs HE CTABUT CBOEM IIEJBIO
OpeICcTaBICHNE WCYEPIILIBAIOIIETO IIEPEYHS KPUTEPHEB.

2) [ognyHKT &) yBsI3bIBAET MexXny coOow rmaBy || ¥ BOmpoC OTBETCTBEHHOCTH 3a
KOMITEHCAIIMIO, C OMHOM CTOPOHBI, M XapakKTep U OOBEM TAKOW KOMIIEHCALIMH WU IPYrOro
BO3MEIIIEHUsT - ¢ Opyroi. M3 5TOro BBITEKAEeT, 4YTO, XOTS 00s3aTeIbCTBA IO IIPETOTBPAIIIEHUIO,
TIpeIyCMOTpeHHbIe B TiaBe || B OTHOIIEHWN NESTENBPHOCTH, COMIPSKEHHON C PUCKOM
CYIIIECTBEHHOTO TPAHCI'PAHUYHOIO yIepOa, He MOJKHBI PACCMATPHBATBCS B KAYeCTBE KECTKHUX
00s13aTeILCTB, T. €. HUX HEBBIIOJHEHHE He OYIeT BjleYb 3a COOOM OTBETCTBEHHOCTH TI'OCYIapCTBa,
OHO, 0€3yCIOBHO, OYIEeT 3aTparMBaTh OTBETCTBEHHOCTh 3a KOMIIEHCAIIMIO M CYMMY TaKOM
KOMITEHCAIIMN WJIM JOPYTOTO BO3MEINEHMS.  BOMMUIOIEE OTCYTCTBHE 3a00ThI O OE€30MMACHOCTH U
MHTEpecax IPYrUX TOCYZAPCTB IPOTHUBOPEUYUT IIPUHIUIY HOOPOCOCENICKHMX OTHOIIeHMI.  CTeleHs,
B KOTOPOH [pYyrHe TroCyIapcTBa IOABEPTAalOTCS DPUCKY, SBISAIACh Obl BaXXHBIM (HaKTOPOM
BO3HUKHOBEHHUS OXUIAHUM B OTHOIIEHUM TOTO, KTO JOJKEH HEeCTH OTBETCTBEHHOCTb 3a
KOMITEHCAIIMI0O M B KakKOM 00beMe. Eciu BBISICHSETCS, YTO COOINIOJEHWE TOCYIAapCTBOM
MIPOMCXOKIEHUs] CTAHZAPTOB B OTHOIIEHUM Mep IpedoTBpalneHus B riaaee || moszBommiao Obl
n30eXaTh CYIIECTBEHHOTO TPAaHCTPAaHWYHOTO Bpela WIW, II0 KpaWHEeHd Mepe, YMEHBIIUTh €ro
pasMepbl, TO B®TO OOCTOSTEIbCTBO MOXKET 3aTParuBaTh OOBEM OTBETCTBEHHOCTH 3a KOMIIEHCAIIUIO WU
CyMMy KOMIICHCAIIMM, HE TOBODS YKE& O CaMOM 3aKIIOYeHUH, YTO TOCYIapCTBO IIPOMCXOXKICHUS
00s513aHO IIPEIOCTAaBUTh TaKyl0 KoMIIeHcauuio. OIHAKO €CIM BBISICHUTCS, 4YTO HEIIPUHSITHE
TOCYTapCTBOM IIPOMCXOXKICHHUS Mep IPEIOCTOPOKHOCTH HWKAaK HE BO3JIEHCTBOBAIO Ha
BO3HMKHOBEHNME TPAHCIPAHUYHOI'O Bpefa HIM €ro MAacIITalbbl, TO 3TOT (GaKTOp MOXKET 0Ka3aThCs
HecylecTBeHHbIM.  CHTyaldsl aHaJOTMYHA TOH, KOTOpas IpeayCMaTpPUBAETCS B IYHKTe 2 C)
ctaThl 45 TIpoeKTa CTaTel 00 OTBETCTBEHHOCTH TOCYZAPCTB, TIe€ YKAa3aHO, 4YTO B IIENAX
TIPEeOCTABICHNS TIONIHOTO BO3MEIIEHMUs IIOTEpIIeBIlIee TOCYIapCTBO MOXKET WMETh IIPaBO Ha
MOJIyIYeHUEe OT TOCymapcTBa- HApYIIUTEeNs caTHchaKIIUM, KOTopas MOKET BKIIIOUaTh "B CIy4yasx
rpyooro HapyllleHusl IpaB IOTEPIIEBIIETO TOCYyIAPCTBA YOBITKH, OTPAaXKAIOIIUE TSKECTh
HapyIIeHus" .
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3) HomgnyukT b) mpegycmaTtpuBaeT HEOOXOAWMOCTh YYHTHIBATH CTENEHb, B KOTOPOW TOCYAapCTBO
IIPOMCXOKIEHHUsS TIPOSIBISIIO JOJKHOE CTapaHWe IMPENOTBPATUTHL WM CBECTM K MHUHHUMYMY YIIEDPO.
DTOT KPUTEPUN SBISETCS €Ille OXHUM DIEMEHTOM YCTAHOBIEHMS JOOPOCOBECTHOCTH TOCYIapCcTBa
IIPOMCXOKIEHUsS IIPH COOJIONEHWH IIPUHIMIIOB ITOOPOCOCENCTBA M JOJIKHOTO CTapaHMs IIyTEM ydeTa
WHTEPECOB APYTUX TOCYIAPCTB, KOTOPLIM NPUUYMHSIETCS TPAHCTpAHMYHBIA yiiepd. Bosmercrsue
TOTO (haKTOpa YBEIWUYMBAETCS, KOIIA TOCYTAPCTBO IIPOUCXOKIEHWS IIPUHHMAET TaKHUe
IOTOJHUTEIbHBIE MEPHI YK€ II0CIE TOTO, KaK OHO MPUHSJIO Mepbl HPEIOCTOPOXKHOCTH B
coorBeTcTBuu ¢ I'mapom |l.

4) [ognyHKT C) BBOOWT BaKHBIM (aKTOpP YBEHOMIIEHWS.  3HAJO JU TOCYIapCTBO
IIPOUCXOKIEHNSI WIM WMEJIO JU OHO CPeICcTBa y3HATh, UYTO IESTEIbHOCTh, YIIOMSHyTas B

craThe 1, OCYIIECTBISIETCS Ha €ro TEPPUTOPHUM, - HO IPU BTOM OHO HEe IPUHSIO HHUKAKHX MeEP.
Pasymeercst, ®TOT KpHUTepHI HMeeT 3HaYeHHEe, KOTIa TOCyIapCTBO IIPOMCXOXKIECHUS HE IIPUHSIIO
Mep TpegocTopoxkHocTd 1o I'maBe ||l m B KadecTBe OmpaBIaHWS CCBLIAETCS HAa TO, 4YTO €My He

OBIIIO M3BECTHO 00 DTOM IesATeIHLHOCTH.

5) Be3ycaoBHO, TOCYZApCTBO MOKET IMPUHUMATH MEPHI IPEIOCTOPOKHOCTH TOJIHBKO B TOM
cIydae, YTO €My H3BECTHO O TOM, 4YTO Ha €ro TEPPUTOPUU WIM B HHBIX YCIOBHUSIX IIOH €TI0
IOPUCOMKIIMEN WM KOHTDPOJIEM IIPOBOIMTCS COOTBETCTBYIOIIASl HESTEIbHOCTh.  Hemn3st 0XuUmaTh
MPUHATHS OT TOCYyJapcTBa Mep IIPETOCTOPOXHOCTA B OTHOIIEHWHM TAaWHO MPOBOAUMON Ha €ro
TEPPUTOPUHU MEeATEIBHOCTHA, O KOTOPOM OHO HE HMEJIO BO3MOXKHOCTH Y3HATH, HECMOTpS Ha
MPOSIBJIEHNE B Pa3yMHOM O0O0BEME NOJKHOM OCMOTPUTEIHLHOCTH.

6) DTOT (aKTOp 3aMMCTBOBAH W3 IIOCTAaHOBIEHM MexnyHaponHoro Cyma mo meay Corfu
Channel Case (Merits), B kotopoM Cym IOCUMTAll 00s3aTEILCTBOM AJIOaHUM YBEIOMISATH O
HaIMYAY MWH B €€ TeppPUTOPHMAIbHBIX BOJIAaX He TOJNbKO B cumily I'aarckom koHBeHIMH VI

1907 roma, HO M B CHIY " HEKOTODPBIX OOIIMX M IIMPOKO INPHU3HAHHBIX IPHWHIIMIIOB, a MMEHHO
DIIEMEHTAPHBIX COOOpaskEHWI YEIOBEYHOCTH, JaxKe OOJiee CTPOTMX B MHPHOE BpPEMS, YEM BO
BpeMsl BOWHBIL... W 00s3aTElbCTBA KAasKJIOI0 TIOCYIapCcTBAa HE IO3BOJSITH CO3HATEIbLHO HCIOJIb30BATh
CBOM TEPPUTOPHHM IJsl NESHWN, HApYIIAIONIMX IIpaBa Ipyrux rocymapcrs” 146 /.

HecmocoOHOCTE TrocymapcTBa IPOMCXOXKIEHHS TOKa3aTh, YTO OHO HE 3HAlI0 00 OCYIIECTBIEHUU
IeITETLHOCTH WM HE WMEN0 BO3MOKHOCTEH Y3HATh, YTO TakKas NeITEeIbHOCTH OCYIIECTBISIETCS Ha
€ro TEepPUTOPUU MM HHBIM O0pa30M IION €ro IOPUCHUKIIMEN HIA KOHTPOJIEM, CIYKUT
IIOKA3aTeIbCTBOM HEMNPOSIBICHUS WM IOJKHOW OCMOTPHTEIBHOCTH, O KOTOPOM TOBOPUTCS B
monmyHkTax a) u b) 147 /.

7) B momgnynkTe d) ¥ TOAIYHKTE €) TOBOPUTCS O CTENEHW YYAaCTHSI TOCYIapCTBa
MIPOUCXOKIEHUSI W 3aTPOHYTOTO TOCYJZApCTBAa B KOMIIEHCAIIMM W BO3MEIIEHUM WCXOIS U3 BBITOJ,
KOTOpble OHH CAMHU IIOJIYYalOT OT JeSATeIbLHOCTH, HPHUUYMHSIONIEN TpaHCTPAHUYHBINA Bpe.

146/ Cwm. L.C.J. Reports, 1949, p. 22.

147/ B pmene Corfu Channel  Mexnynapomubin Cyn mocuuTal, 4YTO AJIOaHWS He
MOILITAJACh IIPENOTBPATUTh KATACcTpody, ¥ HAa STOM OCHOBAHWH BO3JIOXKUI Ha AJIOaHUIO
" OTBETCTBEHHOCTh II0 MEXIYHAPOSHOMY IIpaBy 3a B3DBIB ..., a Takxe 3a ymepd u rubeib
Iromen”. CwMm. ibid., p. 36.

- 307 -



8) B mopnyHKTe €) BHOBH TOBOPUTCS 00 OJHOM W3 DJIEMEHTOB, OIIPABIBIBAIOIIIUX
OTBETCTBEHHOCTh 34 KOMIIEHCAIIMIO B CIIy4ae CYIIECTBEHHOrO TPAaHCTPAHWYHOTO Bpela, a HWMEHHO
HEIOIIYCTUMOCTH DKCTePHAIMU3AIUN TOCyJapCTBaMM M3JIEP3KEK CBOEro IIporpecca M DPa3BUTHS 3a
CYET TOro, YTO APYrHe TOCyJapCTBa IIOIBEPralOTCS PHUCKY IEATENLHOCTH, BBITOIBI OT KOTOPOM
M3BIIEKAIOT TOJIBKO OHM caMU. ECIH 3aTpOHYTOEe TOCYZAPCTBO TaK:Ke SIBISETCS IOIydaTeIeM
BBITOIl OT JESTEIBLHOCTH, NIPUYMHMBIIEN CYIECTBEHHBIA TPAHCTPAHWYHBIM yIEepO, OT 3aTPOHYTOrO
rocyIapcTBa TaK:Ke MOXKHO OXXHIATH OIPeNeJeHHOIO YYaCTHS B pacxogaX C YYETOM IpPYyTHX
KpHUTEpPHUEB, B YACTHOCTH CBSI3aHHBIX C JOJKHOM OCMOTPUTENLHOCTBIO. BDTO OOCTOSTENILCTBO HE
MOJKHO CKa3bIBaThCI Ha 00BbeMe KOMIEHCAIIUM WM APYIOro BO3MEIIEHHs, II0Jararoiierocs
MOTEPIIEBIIINM YaCTHBIM CTOPOHAM.

9) [onmyHkT f) BHOCHT JBa ®IEMEHTa: TOMOINb, KOTOpas MOXET OBITh IOJNyYeHa
roCyIapCTBOM TIPOMCXOKIEHUS OT TPETHEr0 TOCYymapCTBa MM OT MEXIYHAPOMTHOM OpraHW3alliy,
M IIOMOIIb, KOTOpasi MOXKET OBITH IIOJIyYeHA 3aTPOHYTHIM TOCYZapCTBaM OT TPEThEr0 TIOCYIapCTBa
WM MEXIYHAPOIHOM opraHm3anuu. UTo KacaeTcs IMEPBOrO DJIEMEHTa, €CAHd IIOMOIIL II0
IIPEJOTBPAIIEHAIO WX CBENEHWIO K MHHHMYMY CYIIECTBEHHOI'O TPAHCTPAaHMYHOIO Bpema Oblia
MpEeIIoKeHa TPETbUM TOCYZAPCTBOM WM MEKIYHAPOMHOM OpraHU3aIell, a ToCyZapcTBO
IIPOMCXOKIEHUs 110 HEOPEXKHOCTH WM W3- 32 OTCYTCTBHs 3a00ThI 00 HHTEpecax 3aTPOHYTOIO
rocymapcTBa HE BOCIIOJb30BAJOCh DTHUM IIPEIIOKEHHEM, TO ITAHHOE OOCTOSATEILCTBO CIIYKHT
CBUIETEILCTBOM HENPOSBICHUS WM IOJIKHOWM OCMOTPHUTENBHOCTH.  UTO KacaeTcs BTOPOTO
BIIEMEHTa, TO 3aTPOHYTOE TOCYHAPCTBO TaKxKe HOJKHO CTapaThCcs CBECTH K MHUHHMYMY
MPUYMHSEMBIA BpeN, HaskKe €CIW OH IPUYHUHSETCS IesITEIbHOCTHIO, KOTOpas OCYIIECTBISIETCS 3a
nmpegegaMu ero TeppuTopun. IlosTOMy KOTJa BO3MOKHOCTH MJISI YMEHBIIIEHHWS Bpema HMEIOTCS Y
3aTPOHYTOrO TOCYJApCTBa Ojarojapsl IPEIJIOXKEHWIO IIOMOIIM CO CTOPOHBI TPETHETO TOCYIapCTBa
WM MEXIYHAPOIHOM OpTaHM3alliy, HO 3aTPOHYTOE TOCYHAPCTBO HE IIOJB3YeTCs TaKHMMU
BO3MOXKHOCTSIMHA, TO OHO CaMO He TpPOSBISIET MOJKHOM OCMOTPHUTEIBLHOCTH. Ecim, ¢ gpyroiu
CTOPOHBI, 3aTPOHYTOE TOCYZAPCTBO IOIyYaeT TAaKyl0 IIOMOINL, TO €€ O00BeEM MOXKET HMETh
OTHOIIIEHHE K YCTAHOBJIEHMIO OOBEMa W CYMMBLI KOMIIEHCAIIMM WM APYIOro BO3MEIICHUS.

10) B moxamyHKTe () YYHTHIBAIOTCS JBE BO3MOXKHOCTH:  BO- IIEPBBIX, IEPErOBOPHI MOTYT
MIPOBOTUTHECS MEXKOY YaCTHBIMM IIOTEPIIEBIIMMU CTOPOHAMM OO BO30YXKIEHWS HMH KMCKOB B CyIax
roCyapcTBa IIPOUCXOXKIEHMUS WM dYepe3 OOCYKIEHHS C OIEPaTOPOM IESTEIbHOCTH, IIPHYMHHUBIIEN
TPAaHCTPAHUYHBIN yIllepO; WIM TaKHWe IIEPeroBOPhbl MOTYT HMMETh MECTO BO BpeMS HJIU IIOCIE
3aBepIIEHHsT DTHUX IIpOLEenyp. B mg000oM caydae »TOT (GakKTOp HMMEET OTHOIIEHHE K pPEIIeHUIO
BOIIpOCA O TOM, ObLIa IM WIW OYIET JHM IIPEIOCTaBIeHa IIOTEPIEBIINM CIIPaBEIIHNBAS
KOMITeHCAIIASI WM WHOE BO3MEIeHHE.

11) B moxpmyHkTe h) oOTMeuaeTcsi OfMH W3 DIEMEHTOB YCTAHOBIEHUS OOOCHOBAHHOCTU OXKHIAHUN
COOTBETCTBYIOIIMX CTOPOH IIpOIecca HAaHECEHUS TPAHCTPAHUYHOIO Bpela B OTHOIIEHHU
KOMITEHCAIIUW W JOpyroro Bo3MelneHws. OO0BeM, B KOTOPOM 3aKOHOIATEIBCTBO 3aTPOHYTOTO
rocyjapcTBa IIpeIyCcMaTpHBAeT KOMIICHCAIIMIO B OTHOIIEHHUM HEKOTOPBIX KOHKDETHBIX BHIOB Bpela,
MMeEET OTHOIIEHWE K OIeHKE OOOCHOBAHHOCTU OXHIAHWM KOMIIEHCAIIMA B OTHOIIEHHUHW ITAHHOIO
KOHKPETHOrO BHma yiep6a. EciIm moTepreslllee IHUI0 B 3aTPOHYTOM TIOCYIAapCTBE IIO
3aKOHOJATEIBCTBY 3aTPOHYTOTO TOCYHAPCTBA HE HMEJIO ObI BO3MOXKHOCTH PaCcCUMTBLIBATH Ha
KOMIIEHCAIIMI0, TO K3 BTOr0 HE CJIEAYyEeT, UTO DTO TIOCYIapCTBO paccMaTPHUBAeT TaKOH yIepO Kak
He TOJJIEXAIlINI KOMIIEHcanmu., TpeOyeTcss KOHTEKCTYallbHOE HM3YyYEeHHE 3aKOHOINATENhCTBA IS
pellleHrs BOIIpOCca O TOM, He 00eCHeYMBAIOT JU JPYrhe MPaBUTEILCTBEHHBIE IPOIEIYPHI
GYHKIIMOHAILHOIO ®KBUBajeHTa. (OCHOBHOW HNPUHIIMI 3aKIIOYAeTCsS B TOM, UTO YIIEpO MOJKEH
OBITh KOMIIEHCHPOBAH. OH He [OOJKEeH CIKUCHIBATHCS Ha " HENpeaBHIEHHBIE OOCTOSTEIbCTBA". C
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IPYrofl CTOPOHBI, 3aKOHOMATEIBCTBO 3aTPOHYTOI'O TOCYIapCTBA MOKET TaKKe IIPeIycMaTpHUBATh
KOMIIEHCAIIMIO B OTHOIIEHHMM HaMHOIO 0Oollee OOIIMPHOM KAaTerOpHMH YInepOa M Ha 5TOM YPOBHE BO
MHOIO 0ollee 3HAYNTEILHOM O00BEME, YEM DTO IPEIyCMATPHUBAETCS 3aKOHOTATEIBCTBOM TOCYZApPCTBA
MIPOUCXOKIEHNsI. TaKWe COMOCTABUTENbHBIE BOIPOCHI TAaKXKe IOJKHBI YYHUTBIBATHCS B XOHE
IIEPETOBOPOB MEXKAY TOCYTapCTBAMIU.

12) B mommyHKTe i) TakXKe OTMEUAlOTCS OOOIOMHBIE OXHUIAHUS COOTBETCTBYIOIIHMX CTOPOH
CYILIECTBEHHOTO TPAHCIPAHMYHOIO yImepOa, a TakKKe OCYIIECTBIECHHE IOJKHOM OCMOTPHUTEILHOCTH
u JoOpococencTBa. Ecim, HecMOTps Ha IIpeBeHTHBHBIE Mephl o Imase I, CTaHIAPT 3aIlIUTLI
B OTHOIIEHUM TPOBEIECHUS HWICHTUYHON WM aHAIOTHYHON IeSITEIbHOCTH B MOTEPIIEBIIEM
rocyaapcTBe OBLI 3HAYUTENIHHO MEHEe BBICOKHMM, YeM TOT, KOTOPBIA IIPUMEHSETCS B TOCYZapCTBE
MIPOUCXOKIEHNUS B OTHOIIEHHUM NESTEILHOCTH, NPUYNHSIONIEN TPaHCTPAHWYHBIA yIIepO, TO DTO
00CTOSTENLCTBO HE IOJKHO MIPaTh pEIIAIONIed pPONM IpH IIojave 3aTPOHYTBIM TOCYZapCTBOM
JKalloObl Ha HECOOIIOJEHNE TOCYyIapCTBOM IIPOMCXOXKIEHUS HAIJIEKAIIEro CTaHmapTa ITOJKHOMN
OCMOTPHUTENLHOCTH.  AHAJOTHYHBIM O0pasoM, €CIIM TOCYIapCTBO IIPOMCXOKIEHUS CMOKET
IOKa3aTh, YTO €r0 CTaHIAPTHI 3aIIUThI COMOCTABHMEBI C TEMH, KOTOpPBIE IEHCTBYIOT Ha
PETMOHAIILHOM WM MEKIYHAPOIHOM YpOBHE, TO OHO OymeT HMMETh JIy4Illhe OCHOBAHUS IS
3aIIUTEl OT OOBMHEHWM B HADYIIEHWM IOJKHOM OCMOTPHMTEILHOCTH.

13) TIlommyHKT |) KacaeTcs YCTaHOBIEHUS CTEIEHW MPOSBICHHUS TOCYIAPCTBOM MPOUCXOKICHUS
MOJKHONM OCMOTPUTEIBHOCTH M HOOPOCOCEACTBA. B HEKOTOPBIX OOCTOSTEILCTBAX T'OCYIAapCTBO
MIPOUCXOKIEHHUST MOKET HAXOOWTHCS B JIYUINENd ITO3WINHK JJIS OKa3aHWS 3aTPOHYTOMY TOCYHApPCTBY
IIOMOII B YMEHBIIIEHUH yIimepOa Ojarogaps 3HAHHUIO MM MCTOYHMKA ¥ IMPUYUH TPAHCTPAHUUYHOTO
yiiep6a.  IlosToMy Takyro IIOMOIIbL HEOOXOIWMO ITOOIIPSITH, IIOCKOJBKY TiIaBHas IIEIb
3aKJIFOYAeTCsl B TIPENOTBPAIEHUN WA CBEJICHUW K MUHHMyMy Bpema 148/

148/ Hanpumep, B 1972 romy B pesynbTaTe aBapuum Cherry Point "3
3aperucTpupoBaHHoro B JImbGepum TaHkepa " Yopam OoHn' B Mope Beutmiioch 12 000 raiimoHOB
HedTH IpH pasrpy3ke TaHKepa Ha HedTemepepadaThIBAIOIIEM MPENIPUITHN KOPIOPAIUHA
"O1neaTuk puddun' B pamoHe MbIica YUeppm B mTare Bammurron. HedTs momama B KaHagcKue
BOJBI W 3arps3HmiIa 5- MUIBHBIM YYacTOK moOepexkbss B Bpuranckonm Komymomm.  OmepaTHBHEIE
MepPBI OBLIM IIPUHSTHI HedTemepepadaThIBAIOIINM IIPENIPUITAEM M BIACTIMUA OOEHMX CTOPOH IJIst
CIEPKMBAaHUS W OrPAaHUYEHHS yInepOa B HHTEpecax CBEIECHWS K MHUHHMyMY yioepOa B KaHAaICKMX
TEPPUTOPHUANLHBIX Bomax M Ha mobepexbe Kamamel. Cm. The Canadian Yearbook of
International Law, 1973, vol. XI, pp. 333-334.
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ITPUJIO2KEHUE I

JJokaax O JOJATOCPOYHOM IporpaMme pPadOThI

1. 3a moutm 50 meT cBoero cymiectBoBaHus KoMmuccus NOpegupuHsiIa ¥ 3aBepinuiaa paboTy HaT
MHOTMMM TE€MaMH, OTHOCSIIAMUCS K DPa3IMYHLIM OOJACTIM MEXIYHAPOTHOIO IIyOIMYHOIO

mpaBa 149/. OmHako, €CIM CPaBHUTh HIPOIEIaHHYIO pabOTy CO BCEM KOMILIEKCOM
MEXXIYHAPOTHOIO TpaBa WM Jaxke C IIepeYyHeM TeM, KOTOpble HAa TOM WJIM WHOM DTaIle
npemraranuck Komwuccuent 150/ B KavyecTBe BO3MOXKHBIX TeM ISl KOMUGUKAIUU H
IIPOTPECCUBHOTO PAa3BUTHS MEXIYHAPOTHOrO IIpaBa, TO CTAaHET SICHO, YTO IIPEICTOMT CHEIATH €Ille
OYeHb MHOTOE.

2. Hacrosuimi TOKyMEHT He IIpeTEeHIyeT Ha TO, YTOOBI OaTh IIOJHBIA 0030pD BO3MOKHBIX TEM
( B yacTHOCTH, TIPEMJIOKEHUS IO " BO3MOKHBIM OYIYIIIMM TeMaM' OTpaXKaloT IpeII0oXKEHMUS,
BBIJBUTABINIMECS B DPa3HOE BPEeMsI HEKOTOPBIMU W3 €e UJICHOB). Bomee TOoro, HEKOTOPBIMU
TeEMaMM, TIpeJlaraeMbIMHA B JTOKYMEHTEe, 3aHMMAaJUCh IPYrhe OpraHbl. B IleqoM Iepenm IOKIaIoM
IIOCTABJIEHBI CIENYIOLINE IIEIIHU:

a) KIacCHMHUIMPOBATh HEKOTODPBIE CaMble OOINME OOJACTH MEKIYHAPOMHOIO IIyOJIHYHOTO
IIpaBa, KOTOpPBIE PErYIUPYIOTCS TIABHBIM 00pa3soM HOPMaMH OOBIYHOIO MEKIYHAPOIHOIO IIPaBa;

b) MEPEYUCIUTL - II0 KaXIOM M3 BTHUX OOIIUX DYOPHMK - pas3iIMYHbIe TEMBI, KOTOpbIe Ha
TOM WMJIM WHOM 3Tale Mpenjarainch KoMuccuen WMIM OTHEILHBIMH €€ YJE€HAMHU B KadyecTBe
BO3MOKHBIX TeM miass KMII ( maTel mepBOHAYANBHBIX MPEIIOXKEHNN YKA3hLIBAIOTCS HIXKE B
KBaJ[paTHBIX CKOOKax);

C) I00AaBUThL HEKOTODLIE BO3MOXKHBIE TEMBI, II0 KOTOPhIM KoMmuccus He HaMepeBaeTcs
BBICKA3aTh KaKyIO- IMOO TBEPIYIO IO3UIMIO IO IOBOAY MPAaKTUYECKOM BO3MOXKHOCTU PabOTHI HAJ
HUMH B OYIyIIEM;

d) yKa3aTh TeMbl, paboTa HaJl KOTODBIMM YK€ 3aBepIllieHa MIONHOCTBI0 WM YaCTHYHO, U

e) cHejaTh CaMbIM OOIIME HAaGPOCOK OCHOBHBEIX IIPABOBBIX IIPOOJIEM, CBSI3aHHBIX C TPEMs
BO3MOXKHBIMHM OYAYIIUMH TeMaMH, KOTOpble, I10 MHeHHI0 Komuccuu, BIIOJTHE YMECTHBI ISt
KOmMGUKAIIMA M IIPOTPECCUBHOTO pa3BUTHS. K HMX YHMCIYy OTHOCATCS CHEAYIOIIME TEMBI:

i) IUIIoMaThyeckast 3amura (jgobaBieHue 1);

i) IpaBO COOCTBEHHOCTH Ha 3aTOHYBIIME Cyla WM HX OXpaHa 3a IIpeaellaMu
HAI[MOHAJILHOW MOPCKON IOpUCIMKINHU ( moOaBieHUE 2);

iii) OIHOCTOPOHHME aKThl rocymgapcte ( moOaBieHue 3).
149/ B oTHOmEHNWHM MOIPOOGHOCTER CM. OOIIYIO CXeMy HIXKE.
150/ Tam xe.

- 310 -



DTU TpM TeMbl yKa3aHbl B IPUIIATaeMOI HMKe OOIIEeH cXeMe KHPHBIM IIIPUGTOM.

3. Ilpenmaraemas HuxXXe oOIIas cXeMa CIYXXKHUT IIPUMEPOM OOIIEro IIOAXO0Ha, KOTODPBIM, IIO
muennio KoMmccuu, 00€eCIIeurBAET CIIOCO0 MHTErpal¥ B INIOOANBHBIA 0030p OCHOBHBIX 0O0JacTen
00IIET0 MEXXAYHAPOTHOIO0 MHYyOIMYHOIO IIpaBa HEKOTOPBLIX BO3MOXKHBIX TeEM IS OYIYIIHX
ncciemopanuit. KoMuccus TONHOCTBIO OTHAaeT cebe OTYET B TOM, UYTO HEKOTOPBIE W3
VIOMSIHYTBIX TE€M OTHOCITCSI K cdepe HeSTeIbHOCTH IPYTMX OPraHOB, OTH TEMBI IPUBOMSATCS C
LETbI0 TMPOMILTIOCTPUPOBATL CheEpPy oOXBaTa MEKIYHApPOTHOTO IpaBa. Komwuccuss He HaMepeHa
BTOPTaTbCS B KOMIIETEHIIMIO IPYTMX COOTBETCTBYIOIIUX OPTaHOB.

4, Ecan Komuccus m IllecTort KOMHUTET COYTYT DTOT IIOAXOJ KOHCTPYKTUBHBIM, TO
mpejiaraeTcs B XoJe cienyiomien ceccnu KoMuccMM TIpOBECTH HajbHEHINIee HCCIeIOBaHUE IPYTHX
TeM, IIOMHMO TeX, KOTOpbIe IIPemIOKeHbl B H00aBiaeHHIX 1-3.
OBIIASA CXEMA 3/
l. NCTOYHUKU MEKJIYHAPOIHOI'O IIPABA

1. 3aBepIIIeHHbIE TEMBI:

a) IIpaBo DOrOBOPOB:
i) BeHckass KOHBEHIIMS O IpaBe MEKAYHApOIHBLIX HOroBopoB, 1969 rop;
i) Benckass KOHBEHIIMSI O IIpaBe JIOTOBOPOB MeEXIY TIOCYyIapCcTBAMU U

MEXIYHAPOIHBIMUA OPraHU3alUsIMU WM MEXIY MEeXIYHAPOIHBIMUA
opranm3anusvu, 1986 rom;

iii) IPOEKT CTAaTed O Kjay3yjlax o Hambollee OIarompHUSTCTBYEMOM HAIIUH,
1978 rom,.
2. Tembl, Haxomsumecs Ha paccMmorpenunn Kommccun:

OTroBOpPKM K JIOTOBOpaM.

3. Bo3MOKHBIE OVIYIIIHE TEMBI:

a) IIpaBo IDOroBOPOB:
IIporecc pa3paGoOTKM MHOTOCTOPOHHHUX m0roBopoB [1979 rom];

b) IIpaBo omgHOCTOpOHHHX akToB [1971 rox]:

3/  Hacrosmuil IepeyeHb MPWBOAUTCS B KAYeCTBE WILIIOCTPALMM, HH WCIIOIb30BAHHBIE
bOpMyIMpPOBKY, HHU COmepyKaHHWe BKIIOYEHHBLIX TeM He HajararorT Ha KoMwuccuio Kakux Obl TO HHU
OBIIIO 00S3aTEILCTB B OTHOINEHUN €€ OymyIleld paboThl.
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i) OJTHOCTOPOHHHME aKThl TOCyJapcTB ( cM. oOmmiA HaOpPOCOK -
nob6asnenue 3) ;

i) IpaBo, IPHUMEHUMOE K DPE3ONIONUSIM MEeXIYHAPOIHBIX OPTraHW3aIlui;

iii) KOHTPOJb 34 IEHMCTBUTEILHOCTHIO PE3ONIONUNA MEXXKIYHAPOTHBIX
OpraHU3aIui,

C) OOBIYHOE MEXIYHAPOTHOE IIPaBO:
i) dbopMupoBaHHE HOPM OOBIYHOIO IIpaBa;
i) TIpaBOBEIE IIOCIENCTBHS HOPM OOBIYHOIO IIPaBa;
d) Jus cogens ( wu cmexHble KoHmemumu) [1992  ron];
e) HHCTpyMeHTBI, He HMEIoLIHe 0053aTeIbHON CHIIBIL.
I. CYBBEKTbBI MEXKIIYHAPOJIHOI'O ITPABA

Tembl, TOpUHSATHIE K PACCMOTPEHMIO, HO OCTaBIICHHBIE:

i) OcHOBHBIE TIpaBa W 00s13aHHOCTH rocymapcts [1949 rop];
ii) " IlpaBompeemcTBO" mpaBuUTEeNbCTB [1949 ron].

Bo3MosKHbBIe OVIVIIIME TEMBI:

a) Cy0OBeKkThl MeXayHapomHoro mpaBa [1949 ron];

b) T'ocymapcTBEHHOCTS:

i) TOJIOKEHNE TOCYIapCTB B MeXIyHapomgHoMm mpaBe [1971 rop];
i) kputepun npusHanus [1949 rop];
iii) HE3aBUCUMOCTh W CYBEepPEHUTET rocymapctB [1962 roxu];

C) IIpaBuTenbCTBO:
i) MpU3HaHWe TpaBUTeNbCTB [1949 rof];

i) TpeaCcTaBUTeIbHbIE TPaBUTEIILCTBA.
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M. ITPABOIIPEEMCTBO TOCYIOAPCTB N IOPYI'MX IOPUIWYECKUX JINIL

1. 3aBepIIIeHHbIE TEMBI:

a) BeHckass KOHBEHIMS O HPAaBOIIPEEMCTBE T'OCYIAPCTB B OTHOIIEHUH JOTOBOPOB,
1978 rop;

b) Benckass KOHBEHIIMSI O IPABOIPEEMCTBE TOCYIAPCTB B OTHOIIEHWHW TOCYIApPCTBEHHON

COOCTBEHHOCTH, TOCYTAPCTBEHHBIX aKTUBOB M TOCYJAapCTBEHHBIX moiros, 1986 rop.

2.

Tembl, Haxojsimmecss Ha paccMoTpeHnu Kommuccuu:

IIpaBompeeMcTBO TOCYIapCTB B OTHOIIEHHM TpaxkIaHCTBA ¥ TOCYHAPCTBEHHOM
MIPUHAIJIEKHOCTH.

B03MOXKHBIE OVIYIIIHE TEMBI:

a) IIpaBompeeMCTBO TOCYJapCTB B OTHOIIEHHWM YJEHCTBA B MEKIYHAPOMHBIX OpPraHU3aIHISIX

M 00S53aTeIbCTB II0 OTHOIIEHUIO K HUM,

b) " IIpmoGpeTeHHBbIe TpaBa” B OTHOIIEHWH IIPABOMPEEMCTBA TOCYIApPCTB;
C) IIpaBompeeMCTBO MeXIYHAPOTHBIX OPTaHU3AIIMI.
V. IOPUCIUKIINUSA TOCYOIAPCTB/ UMMYHUTET OT IOPUCIUKIINN

3aBeplIeHHbIE TEMBI:

IOpuCcIMKIIMOHHBIE MMMYHHUTETHI TOCYIApCTB W MX coOcTBeHHOCcTH, 1991 rom.

Bo3MosKHbBIe OVIVIIIME TEMBI:

a) WMMyHUTETBI OT HCIIOJIHEHUS,
b) DKCTeppUTOPHATLHAS FOPUCTUKITNS
i) MpU3HAaHWE aKTOB WHOCTPAHHBIX TocymapctB [1949 rop];
i) IOPUCIOVKIIAS HAJl WHOCTPAHHBIMHU rocymapcTBamu [1949 ron];

iii) IOPUCOHUKIVS B OTHOIIEHHWU IIPECTYIUIEHUM, COBEPIIEHHBLIX 3a IpelelaMu
HalmoHaJbHOUW TeppuTopuu [1949 rog];

iv) DKCTEPPUTOPHATBHOE NPUMEHEHHE HAIMOHAIBHOTO 3aKOHOIATENHCTBA
[1992 rog];

C) TeppuTopranbHast IOPUCTUKIINS:

TepputopuanbHble BiafeHus rocymapcTB [1949 roxu];
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d) IOpucnukims, OTHOCAIIASCS K TOCYTapCTBEHHBIM ciyxkOam (‘compétences
relatives aux services publics").

V. TIPABO MEZKIYHAPOJHBIX OPTAHU3AIIUN

1. 3aBepIIeHHbIE TEMBI.

BeHcKkast KOHBEHIMSI O IIPEICTABUTEILCTBE IOCYIAPCTB B MX OTHOIIEHMSIX C
MeKIYHApOIHBIMUA OpTaHU3alMsIMU YHHUBEPCAJIbHOTO Xapaktepa, 1975 rogm.

2. Tembl, TpUHATHIE K PACCMOTPEHHIO, HO HE3aBEpIIeHHBIE!

Craryc, TpUBMIETHM W HMMYHUTETHI MEXIYHAPOMHBIX OpPraHU3aIlUM, WX TOJIKHOCTHBIX
TN, BKCIEPTOB H Jp.

3. B0o3MOKHbIE GYAYIIIAE TEMBL:
a) OO0Ie TPUHIUOBI TPaBa MEXKAYHAPOMHON TPaskKIAHCKOM CIIyKOBI;
b) MexnyHapomHas MPaBOCyOBEKTHOCTh MEXKAYHAPOMHBIX OpPTaHU3AIINI;
C) IOpucaukIMs MeXIyHapOTHBIX OPTaHW3AIUI;
i) HoIpa3yMeBaeMble ITOJTHOMOYUS,
i) JIUYHAS TOPUCIUKIINA,
iii) TEPPUTOPHAIBHAS IOPUCTUKIIAS.

VI. ITOJIO2KEHUE WHIOWBUIA B MEXKIYHAPOIOHOM IIPABE

1. 3aBepIIeHHbIE TEMBI.

KouBeHIIMS O COKpallleHHM Oe3rpaskmaHcTBa, 1961 rog.

2. Bo3MOXHBIE OVIYIIIHE TEMBI:

a) MexXnyHapomgHOe IIpaBo, OTHOCsIIeecs K wHawBumam [1971 rom]:
WHauBuI B MEXIYHApOIHOM IIPABE;

b) Pexxum umuocTpanies [1949 ron]:

i) mpaBo yoexwuina [1949 rox];
i) skcrpamuiust [1949 rox];
C) [IpaBoBBIe HOPMBI, KacalolIMecs MeXIyHapomgHOM wmmurpamuu [1992 rom];
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d) IIpaBa vemoBeka u 3aimurta jgemokpatuu [1962 rox].
VII. MEXKIIYHAPOJIHOE YT'OJIOBHOE ITPABO

1. 3aBepIIeHHbIE TEMBI:

a) IIpoexT ycTaBa MeXKIYHAapOIHOIO YrOJOBHOro cyma, 1996 ropm;
b) Komekc mpecTymaeHHI MIPOTHB MHpa M 0e30IaCHOCTH duelloBedecTBa, 1996 rom.

2. Bo3MosKHbBIe OVIVIIIME TEMBI:

a) Hpuanun "Aut dedere aut judicare";

b) Me:xnyHapomHble IIPECTYILIEHUSI, HHBbIE HEXeIW IpecTyIIeHus, yKasaHHble B Komekce
IIPECTYIIEHUN IIPOTHB MHpa ¥ O€30IIaCHOCTH YeJIOBEYECTBA.

VIII. ITPABO MEZKINYHAPOIHBIX ITPOCTPAHCTB

1. 3aBepIIeHHbIE TEMBI.

a) Mopckoe mpaBo:
Yeteipe 2KeHeBckme KoHBeHIuH, 1958 rom.
b) IIpaBoBOI pexXUM MEXIYHAPOIHBLIX PEK:

IIpoekTHI cTaTeW MO BOIPOCY O IpaBe HECYIOXOTHBIX BHIOB HCIIOJNb30BaHUS
MEKIYHApOIHEIX BOIOTOKOB, 1994 rom.

2. TeMmbl, TPUHATHIE K DPACCMOTPEHMIO, HO OCTaBJIEHHBIE:

Opugnyeckuit pexXuM HCTOpPUYECKHX Boja, 1962 rom.

3. Bo3MosKHbBIe OVIVIIIME TEMBI:

a) Mopckoe TpaBo:

IIpaBo COGCTBEHHOCTH Ha 3aTOHYBINHE CyJa M HMX OXpaHa 3a IIpefellaMu
HAI[AOHAJFHOA MOPCKOW IOpHUCAMKIWHA ( CM. OOmmiA HaOpPOCOK - mobaBiieHHE 2)

b) IIpaBoBOM peXUM MEXIYHADOTHBLIX PEK M CMEXKHBIE TEMBI:
CyIoXOICTBO HAa MEXIYHAPOIHBLIX pPeKax
C) Bosayiraoe mpaBo [1971 rom]

d) Kocmuueckoe mpaBo [1962 roj]
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e) OO0IIye TPUPOTHBIE PECYPCHI.

i) BceoOIIee mocrostHue [1992  rom];

ii) o0lIIIee HAcIeIue YeIOBEUYECTBA;

iii) TpPaHCTPAHUYHBIE PECYPCHI;

iv) IIPaBO 3aMKHYTHIX MEXIYHAPOMHBLIX TI'PYHTOBBLIX BOJX;
V) OOIIIMI WHTEPEC YeIOBEUECTBA.

IX. ITPABO MEXKJIYHAPOJIHBIX CHOIIEHWI/ OTBETCTBEHHOCTD

3aBeplIeHHbIE TEMBI.

a) ,]II/IHJIOMaTI/I‘{eCKI/Ie U KOHCYJIBCKHE CHOIIICHMI:

i) BeHckass KOHBEHIHMS O IMINIOMATUYECKUX CHOINeHuSX, 1961 rom;
ii) BeHckass KOHBEHIIMS O KOHCYJIbCKUX CHoIeHHsx, 1963 ro;
iii) BeHckass KOHBEHIMS OCIIEIMAILHBIX MHCCHSX, 1969 ropm;
iv) KonBeHnus o NpemoTBpallleHMM W HaKa3aHUW MIPECTYINIEHHM MPOTUB IIHIL,

THOJB3YIOIINXCSI MEXIYHAPOIHOM 3alllMTOM, B TOM YHCJIE IHILIOMAaTHYECKUX
areHToB, 1973 rog;

V) CTaTyC OUIIOMATHUYECKOTO Kyphepa ¥ MUINIOMATHYECKOW IIOYTHI, HE
CONIPOBOKIAeMON IUIINIOMAaTHYECKUM KyphepoM, 1989 rop.

Templ, Haxopgiuecs Ha paccMoTpeHnH KoMmuccHm:

a) OTBETCTBEHHOCTh TOCYIJADPCTB.

b) MexxnyHapomHash OTBETCTBEHHOCTh 3a BpETHBIE TMOCIEACTBUS IENCTBUM, HeE
3aIIpeIleHHBIX MEXIYHAPOTHBIM IIPaBOM.

Bo3MosKHbBIe OVIOVIIIME TEMBI:

a) MexXIyHapomgHass OTBETCTBEHHOCTE.
i) JHAILIOMaTHYECKasl 3amura ( CM. OoOmui HaOpOCOK - jmoOaBieHme 1) ;
ii) MeXIyHapOIHAasl OTBETCTBEHHOCTh MEXIYHAPOMHBIX OPTraHM3aIluii;
iii) GYyHKIIMOHAIbHAS 3alllUTa,
b) MeXIyHapoOmgHOE IIPEICTABUTENBCTBO MEKIYHAPOMHBIX OpPraHM3aIlMI.
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X. TIPABO OKPYZKAIOIIEIN CPEJIBI

Bo3MosKHbBIe OVIVIIIME TEMBI:

IIpaBo okxpyzKaroiiem cpembl

IIpaBa u OOS3aHHOCTM TOCYHAPCTB B OTHOIIEHWM OXPAaHbLI OKPYKAIOIIEN YeJOBEKa
cpenbl [1992 rom].

Xl.  TIPABOBOE PEI'YJIMUPOBAHUE ®KOHOMWYECKHX OTHOIIEHUI
i) DKOHOMHUYECKHE W TOPropble oTHOmIeHwWs [1971 rog];

ii) IIpaBoBOe peryimpoBaHHWE B O0JACTH KAlMTAJIOBIOKEHUN W CBSI3aHHBIX C HUME
cornatrennst [1993  roxu];

iii) MeXayHapOIHO- IPaBOBbIE IIPOOJIEMBI, CBS3aHHBbIE C IIPUBAaTHU3AIIMEN
rOCyIapCTBEHHON COOCTBEHHOCTH,

iv) OOmIre mpaBOBbLIE IPUHIMIILI, IIPUMEHHUMEBIE K IIOMOIIM B OOIACTH pPa3BUTHS.
XIlI. ITIPABO BOOPYZKEHHBIX KOH®JIMUKTOB/ PABOPY>KEHUE

Bo3MOXKHBIE OVIYIIIHE TEMBI:

a) IIpaBoBble MeXaHWU3MbI, HEOOXOTUMBIE IJISI PETMCTPAIlMU IPOJAXX WK JPYTUX BHIOB
mepemayu OPYKHS, BOOPYXKEHUH W BOEHHOM TEXHUKH MEXKAY TOCyIapCTBaAMM
[1992 roq].

b) OO01Ire IpaBoOBbIE IPUHIMILI, IIPAUMEHMMBIE K NEMHUIATAPU30BAHHBIM W/ WK
HEATpAJbHBIM 30HAM.

C) OOGI1re MpaBOBbIE IPHUHIUILI, IIPUMEHMMEBIE K BOOPYXKEHHBIM CaHKIHUSIM 10 riase VII
YcraBa Opranmsamun OObeguHeHHBIX Harumii.

XII. YPETYJIMPOBAHHUE CIIOPOB

SaBepH_ICHHLIC TEMBI.

O6pasmoBble IpaBWiaa apOMTpaskHOTO Iporecca, 1958 rom.

Bo3MOXHBIE OVIYIIIHE TEMBI:

a) MupHOe yperyiupoBaHWe MeXIYHApOIHbBIX crmopoB [1949 ronm].

b) TumoBble TOJTOKEHUS IS YPETYIUPOBAHUS CIIOPOB, KacalONIMXCS IPHUMEHEHUS WK
TOJNKOBAHUS OYIAYIINX KOTU(PUIIMPYIONINX KOHBEHIIHM.
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C) ITocpenuuyeckre M IIPUMHUPUTEIBHBIE IPOLEAYPHLI II0 JHHUKM OpraHoB OpraHu3anuu
O0nenuHeHHbIX Harmii.
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LoGasnenne 1

TUIIIIOMATHUYECKAS 3AIIWTA

QO1mmit HabpPOCOK

1. Ilpemmarass HACTOSIIYI0O TeMY B KadecTBe MHOAXONAINEN mjs Oymyinelr pabotel Komwuccun,
Kommuccust He IMOArOTOBHIA KAaKOTO- JIMOO IIIaHA IO ®TOM TEME, COIIOCTABMMOIO C
OnyONMMKOBaHHBEIMU B mokyMenTe A/CN.4/454 ot 9 wmos6ps 1993 roma. Ha cBoeilt copok
BoCcbMOM ceccuu B 1996 romy I'pynma mo IIaHMPOBAHMIO DEINWiIa, YTO KPATKUH IIIaH- HAOPOCOK
MOKET IIOMOYEL IIPABUTEILCTBAM B DEIIEHMHM BOIIPOCA OTHOCUTEILHO OMOOpEHUS HAlIbHEHIIIEHN
paboTHI.

2. IIpyBOAMMEIA HMKE HAOPOCOK, pa3yMeeTcs, HOCHT IIPeIBAPUTEIBHBIN XapaKkTep.
CrenmallbHBIA JOKJIATYMK, paBHO KaK U IpaBuTeilbcTBa B IllecToM KOMHUTETE, MOTYT
PEKOMEHIOBATh IIIOObIe M3MeHeHHs. OJIHAKO Ta TeMa NpUBJIEKATeIbHA TEM, UTO OHA ITIO3BOJIUT
IPOBECTH CMEXHOE HCCIENOBaHME, IOIOIHS0IIee padory Komuccnmu Hajm TeMON OTBETCTBEHHOCTH
rocymapcts. Ilpy TIpOBEIEHMM MCCIENOBAHMS MOKHO OBIIO OBl IPHUIEPKUBATHCS TPASUIIMOHHON
MOJENM CTaTell M KOMMEHTapHeB, HO OCTAaBUTh Ha OymyIllee peIlleHHe BOIpoca 00 OKOHYATEIbHOM
dopme. Kommccust cudmTaeT, 4YTO IJAHHOE KOHKPETHOE HCCIEHOBAaHME HEOOS3aTEIBHO IOJIKHO
UMETh CBOUM pE3yJIbTaTOM KOHBeHIUI0. (OHO BIOJIHE MOKET HPUHITH (GOPMY PYKOBOJICTBA,
KOTOPO€, BO3MOXKHO, OYIET IIOJNE3HBIM IJsI IIPABUTEIBCTB B YPETYIMPOBAHUMA MEKIYHAPOIHBIX
MIpEeTEeH3UM.

3. K HCKOTOPBIM H3 pas3faciioB JAalOTCA KpaTKUC IOACHUTCIBHBLIC IIPpUMCYaAHUA I M3JTO0KCHUSA
OPpUYWH, II0 KOTOPBIM TaHHBIA BONPOC BBI3BIBAET B HACTOSIIEE BPEeMS HHTEpeEC.

1. IlpwymHBI W OCHOBAaHUS JUIS TUIIOMATHYECKON 3alllUTHI

2. JIuma, TOpeTEeHAVIONIME Ha IUIJIOMATHYECKYIO 3aIlUTy

A. QDusuyeckme amia

i) I'paxkmane.  JgoKas3aTeIbCTBO TIpaskmaHCTBA M " IIONJIMHHOM CBSI3H"

i) JInmma, wmMelomme IBOMHOE W MHOXKECTBEHHOE TIPasXKIAHCTBO.  pOIb " dd¢dEKTUBHOIO
rpaxkjgaHcTBa’
a) B OTHOIIEHHWU TPETBUX TOCYIapCTB
b) B OTHOIIEHHWU OJHOTO M3 TOCYIapCTB T'PaxKIAHCTBA.

IIpumeyanue

4, B Tex cayvasx, KoTrjga WHIUBUAYAILHBIM 3aSIBUTEIb MMEET IBOMHOE TIpaxkIaHCTBO, OOBIYHO
MpU3HAETCH, YTO TOCYJApCTBOM, IIPETOCTABISIOIINM €My 3alllUTy IIPOTHB TPEThErO0 TOCYIapCTBa,
SIBJISIETCS TOCYIapCcTBO ero " »ddeKTHBHOro" TrpaXXjgaHcTBa. 1eM He MeHee BO3MOXKHBLI CHTYAllUH,
B KOTOPBIX TOCyHapcTBO " »ddeKTUBHOTO" TpaskKTaHCTBA HE B COCTOSHHM TPENOCTABUTHL 3aIllUTy U
B KOTOPBIX TOCYHApPCTBO €r0 BTOPOTO TIPaKJaHCTBA IOJKHO BBICTYIIMThL 3asgBUTEIeM. Takas
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CHTyallds BO MHOIOM CXOJHA C HCKIIIOUUTEIBHBIMH CIydasM{, B KOTOPBIX TI'OCYIZapCTBO
" HONJIMHHOM CBSI3W" HE B COCTOSHUM NPUHATHL Mepbl. EBime 0ollee IpoOIEMATHYHOM SBIISIETCS
CHTyalldsl, KOrjJa TIOoCyJapCTBO OIHOIO M3 TPasKIAHCTB 3adBUTEIS IIPEXBIBISIET IPETECH3UH
TOCYyJapCTBY €ro BTOPOrO TPasKIAHCTBA. ODTO CO3JAJ0 HPOTHBOPEYHBYIO CHUTYAlIMI0O B aMepHUKaHO-
WPAHCKONM KOMHUCCHU TIO YPeryJupoBaHWI0 TpeTeH3Wi (cm. permo A.18), uW IDaHHBIA OpraH ObLI
BBIHY>KJEH pPaCCMOTPETH OOCTOSTENbCTBA, B KOTOPBIX IPETEH3WH OT WMEHH IIMI[, WMEIOIINX
IBOMHOE TPaXXIaHCTBO, JOJKHBI ObLIM WJIM HE ITOJXKHBI OBLIM IPUHUMATHCI K PacCMOTPEHUIO.

iii) JIuta, cocTosIMe Ha TOCYIapCTBEHHOW CIIyxk0e ( MHOCTPAHIIBI, CJIyKalue B
BOODYXKEHHBIX CHJIaX, Ha CyaaX, B IIOCOJbCTBAX)

iv) JIuma O©e3 rpaskmaHcTBa
V) Herpaxpane, o0pasyioliye MEHBIIMHCTBO B TIDYIIIE TpakigaH, INIPETEHAYOIIAX Ha
3aIIUTY.
IIpumeyanue
5. MoryT BO3HHWKATh CHUTyaruu (KakK, HampuMep, B CIy4ae COUTOTO CaMOIleTa WU

3aTOHYBIIIETO CYAHA), KOTIa I1acCaXXupbl W WHIWBUAYAIbHBIE 3asBUTENM HMEIOT TJIABHBIM 00pa3oM
rpaxkIaHCTBO OJHOIO TOCYJapCcTBa, HO KOTJa OYEeHh HEeOOJbIIas TPYyIIa W3 HUX HMEET
rpaxXJTaHCTBO JPYroro rocymapcTsa. B JaHHOM cilydyae BO3HHMKAET BOIPOC, JIOJKHBI JIM TPU BTOM
MOIaBAaThCSI MHOXKECTBEHHBIE TMpETeH3uH (T. €. BCTYNaTh B JIEI0 MHOXKECTBO TOCYIApCTB -
3asIBUTEJIEN TMPETEH3UI) WM OIHO TOCYIAPCTBO- 3asSBUTENh MOKET BBICTYIATH B IPEICTaBUTEIHLHOM
KayvecTBe.

B. Opwmauueckme Juiia

i) Kopmopanuu, accomuanuya # Ap.
ii) TosapumiecTpa
iii) CTpaxoBIIUKH.

IIpumeyanue

6. B IIpaBOBBIX HOPMAX, KaCaloIIMUXCsa TOBApHUIIIECTB, B O®TOM BOIIPOCE OTCYTCTBYET IIOJIHAsA
SICHOCTBD, OCOOEHHO B TeX clIydyadX, Korjga mnapTHEpaMH MABJIAIOTCA 1WA, HWMCECIOIMUEC DPAa3HOE
I'pakJ1aHCTBO, M KOrjga BO3HUKAIOT pa3HOIJIaCHd IIO0O IIOBOJY TOro, Kak CJICeayeT KBaJII/I(bI/IL[I/IpOBaTI)
KOHKPETHYIO IIPDETEH3MIO. KaK TIPpECTCH3HUIO TOBAPpHUIICCTBA HWINW KaK HWHIAWBHUIAYAJIIBHYIO IIPECTCH3MIO.

7. IIpaBoBBIE HOPMBI, KacaloIWecs CTPAXOBIIWKOB, pa3BUThLI €Ille MEHbIe. I['MOedh HiIn
mopya WMMYIIECTBA, OXBAYEHHOTO CTPAXOBBLIM IIOKPBITHEM, 3a4YaCTYI0O MOKET IPUBOIUTEL K
peaJbHBIM IIOTEPSIM JJIST cTpaxXoBinmka. CoBepIIEeHHO HESICHO, MJONYCTHMa JU B JAHHOM CIIydae
" cyOporanus” TIpeTEH3WH, IIPA KOTOPOM 3asBUTEIEM IIPETEH3UM CTAHOBUTCS TOCYZAapCTBO
rpaxkJjaHCTBa CTPaXOBIIHKA.
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3. 3aimra ompeaeleHHbIX (OpM TOCYIapCTBEHHON COOCTBEHHOCTH
M OTHenbHBIX Jull ( B HEKOTOPBIX CIYYasix)

a) ITocombcTBa
b)  Ilpumamiexariwe rocymapcTBy MODCKWE, BO3MIYIIHBIE Cyla, KOCMHUYECKHE OOBEKTHI

C) Boenuble 6a3bl.

I[Ipumeyanue

8. Ha mannom »tame Kommccuss He WMMeET TBEPHON ITO3WUIMM IO BOIIPOCY O HEOOXOTUMOCTH
BKIIIOYEHNS B IIpemjiaraeMoe HCCIETOBaHME acleKTa 3alllUThl T'OCYIapCTBEHHOM COOCTBEHHOCTH.
BMecTe ¢ TeM OHa CYMTAeT, YTO MAHHBIM AacCHEKT HPOOJEMBI 3aCIyKHBAET OIPENEIEHHOIO
MIPeIBAPUTEIHHOIO0 M3YUYEeHHUs]. DTH BOIPOCHI OTIMYAIOTCS OT BOIIPOCOB, CBSI3aHHBIX C
AMMYHUTETAMH B OTHOIIIEHWHM TaKOW COOCTBEHHOCTH. B OOJbIEd CTEIIEHW OHU KAaCAlOTCS CPEJCTB
3aIIUTHI, WMEIOIIUXCS B DPACHOPSKEHWH y TOCYIAapcTBa, IO JIOOOTO OQUIIMAILHOTO MPEICTaBICHUS
MIPETEH3UH.

4. IlpegBapuTelIbHBIE YCIOBHS JJIs 3aIIWTEI

a) @OpMBI 3aIIMTHI, ITOMHUMO IIPETEH3UI
b) IlpencrasiaeHue MEXIYHAPOMNHOM IIPETEH3UH
i) 3HaueHne yiiepba B KauyecTBE OOCTOSITENLCTBA IS MONAYM IPETEH3UH
ii) B3auMoOTHOILIIEHE MEXIY IUINIOMATHYECKOM 3alllTOM CO CTOPOHBI T'OCYIapCTBa

rpaxmadHcTBa M " GYHKIMOHAIBHON' 3aIllIMTOM, HPeIgOCTaBISIEMON
MESKIYHAPOIHOM OpraHM3alMel CBOMM areHTaM

iii) IIpaBUI0 TpasKIAHCTBA IIPW NOJAYe IPETEH3NHI

- MOIJIMHHAS CBSI3b W TpeboBaHWe " HEIPEPBIBHOCTH'
- UCKITIOYEHUST

iv) IIpaBuao mMcuepmaHWs BHYTPEHHUX CPENCTB ITPABOBOM 3alllUTEI

- cepa oxBaTa W 3HAYEHUE

- CymeOHble, aIMHUHHUCTPDATHUBHBIE M JUCKPEIMOHHBLIE CPEICTBA IIPABOBOM
3aIIATHI

- 00513aTeIbCTBA, KAacalollMecs MCUYePHaHds IIPOIEAYyp OOXKaJIOBaHUSI,
mepecMoTpa # T. II.
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V) BiusHne agbTepHATHBHBIX MEXKIVHAPOIHBIX CPENCTB ITPABOBOM 3aIlIUTHI

- mpaBa, Kacalolmuecs oOpallleHHs B IIPaBO3aIllUTHBIE OPraHbI

- MEKIYHAPOIHBIE KOMHUCCHHU IIO0O YPEryjJlnpOBaHUIO HpeTeHSI/II;I.

IIpumeyanue

9. IIpuocTanaBaMBaeTCsS M W IpeKpalfaeTcsd I AedCTBHe 0oliee TPaTUIIMOHHBIX (opM
IUINIOMATUYECKON 3alllUThl B TeX CIy4yasdx, KOrHa OTHEIbHBIE JUIAa WMEIT IIpaBa Ha TaKoe
oOpairenne? SBIAIOTCS M 3aKIIOYEHUS ITOHOOHBIX OPraHOB OKOHYATEIBbHBIMH II0 OTHOIIEHMIO K
OyIyIIMM IIPETEH3MSIM, CBS3aHHBIM C JUIIOMATHYECKOHW 3aIl[ATON?

5.

a)

b)

c)

d)

MexaHU3MBl TUIIOMATHYECKON 3alIMThl IIPH OTCYTCTBHH JITUINNIOMATHYECKHUX
CHOIIIEHUN

DdopMaIbHBIE TDe6OBaHI/I$I, Kacalurecd NPETCH3WMM B OTHOIICHHMHM 3alllMTEI

a) Jloka3aTeIbCTBEHHBIE TPeOOBAHMS, Kacalolldecs TpakgaHCTBa, OOOCHOBAHHOCTH
MPETEH3UH W T. 1.

b) CBOEBPEMEHHOCTL - IIOCIENCTBUS 3aIep>KKW IPU OTCYTCTBUH IIPAaBHII,
Kacaroluxcsi CPOKOB HTAaBHOCTH.

7. OKOHYATEILHBIA XapaKTep VPEeryaMpOBaHHs HPETEH3UMN

IlocaencTBus miIsT MHIWBUAYAILHBIX 3asBUTEIEN COTIIACHS TOCYTAPCTBA- 3asIBUTENS Ha
MIPEIJIOKEHNE 00 ypPErylInpOBaHUN

YperynupoBaHue 4epe3 MeEXIYHAPOMHbIE KOMHCCHH II0 PAaCCMOTPEHHIO IIPETEH3HIA,
apOuTpax # T. 1.

YperynupoBaHue IIpeTeH3UN NyTeM IIPEIOCTAaBICHUS EIMHOPA30BOM KOMIEHCAIIMU U
OPUCYXIEHHE CYMM K BBIIUIATE HAIIMOHAJIBHBIMU KOMUCCHUSIMH II0 PaCcCMOTPEHHIO
IpeTeH3uN

BausiHne Ha TpPOM3BENEHHOE YPETyIMPOBaHME IIOCIEAYIOIIEr0 OOHApPYKEHUS:

i) obMaHa

ii) HOBBIX (DaKTOB.
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LoGasnenne 2

ITPABO COGBCTBEHHOCTU HA 3ATOHYBIIME CYOA W HNX OXPAHA
3A TIPEAEIAMU HAIIMOHAJIBHOW MOPCKOW IOPUCIWUKIINN

Q6 HabpocoK

1. PaGouass rpymma IpUmep>KMBAE€TCS TOTO MHEHHs, 4YTO ®Ta TeMa, KOTopas yxkKe Oblia
BKJIIOUYEHAa B UYMCJIO TeM, OIyOIuKoBaHHBIX B HokKymeHTe A/CN.4/454 ot 9 Hoso6ps 1993 ropa,
MPENCTABISIET OCOOBIM WHTEpeC. JeWCTBUTEIbHO, IaHHAS TeMa HWMeeT YeTKHE KOHTYPBI, HHKOIIA
Ipekae He m3ydajgach M MMeEET TJIaBHBIM 00pa3oM IIpakKTHUYeCKoe 3HaueHwe. Kpome Toro, OBLIO
COYTEHO, YTO HCCIEIOBAHHE BDTOM TEMbl MOXKHO 3aBEPIIMTHL B JOCTATOYHO KOPOTKHI CPOK, YTO
SIBISIETCS JOTOJIHUTEIBHBIM IIPEUMYILIECTBOM.

2. IIpuBOTMMEI HaOPOCOK HOCHT IIpeIBapUTEIbHBIM XxapakTep. Komwuccus m ChoenuanbHbINT
MOKJIATINK BIIOJTHE MOTYT IOpaboTaTh €ro W DPEKOMEHIOBAThH JIOObIe W3MEHEHWS.

3. Hayuno- TeXHMYeCKHE IOCTHKEHUS B O0JACTHA ITOSBOMHBIX HCCIAETOBAHMI OOJETrYUIN
OOHApy:KeHNMEe WM H3BJIeYeHHE 3aTOHYBIIUX CYIOB U HX TCPY30B.

K KOHKYpHDPYIOIIMM HHTEPECAM, CBI3aHHBIM C DTOH TEMOMH, OTHOCSTCS CIEIYIOIIHE:
a) WHTEPEChl, CBSI3aHHBIE CO CIIOPTOM W nocyroM (" mobutenbckue");

b) »koHOoMmMueckme wHTepechl ( IEHHBIN Tpy3);

c) roCyapCTBEHHbIE WHTepechl ( 0€30MacHOCTh, HAIMOHAJILHOE HACIEAWe W T. 1I.);
d) HayYHbIe WHTEPeChl ( MOPCKHME HAay4YHBbIE WCCIEIOBAHUS).

1. Omnpenenenne " 3aTOHYBIIIETO cyoHA"

IIpumeyanue

4. CepaIeBUHON IIPaBOBOTO OMpeaeJeHus IS IleJedl HOPM, peryJupYIOIMUX CIlacaHWe Ha
Mope, SBISETCS TOHATHE CymHA, " HAXONSIIEerocs B OMACHOCTH', W II0 IIpaBHJIaM CITacaHUsS Ha
MOpE TPEJIONIaraeTCsi, YTO CYIIEeCTByeT COOCTBEHHWK W YTO CITacaTellb MMEEeT IMPaBO Ha
BO3HArpaxXxjeHHe OT COOCTBEHHHWKA 3a YCIICIITHOE CITacaHWe.

5. OmHako 3HAYUTEIbHAS HEOIPEINEICHHOCTh OKPYKAET BOIPOC O TOM, IIOMJIEKUT JIM
" 3aTOHyBIIIEE CYOHO" CIACAaHUIO KaK " CyJHO, HAaXONsIlee B OHACHOCTH'.

6. K »TOoMy BOmpocy MMEIOT OTHONIEHHE HEKOTOpbIE MAella, pPacCMOTPEHHBIE B (helepaabHBIX
cymax Coemumaenneix IllTaTtoB, Bproccenbckas KoHBennust 1910 roma o mpaBmiIax cHacaHus Ha
mope, IIporokon 1967 roma K Bproccenbckol KOHBEHIMHM M MeXIyHapogHAs KOHBEHIUS O
cnacannm 1989 roma, paspaGoraHHas MeKIyHapOIHOW MODPCKOHW opranm3amuein. ( Otu
KOHBEHIIMM He pelIaloT JAHHOTO BOIPOCAa, a OCTAaBISIIOT €ro Ha YCMOTpeHHe HAIlMOHAJILHOTO
3aKOHOIATEILCTBA.)
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2. IOpucnukuys mpuOpPesKHOr0 TOCyIapcTBa

a) IlomHOMOYMS Ha W3BIIEUEHHE 3aTOHYBIIEIO CYyIHA B HHTepecax Oe30IIacHOCTH
CYIOXOJICTBA

b) IOpucnuknus B OTHOIIEHHH PACCMOTPEHHS HCKOB, CBS3aHHBIX CO CIACaHHEM

c) IOpucomknmsg B oTHomIeHWMHM " OXpaHBLI' 3aTOHYBIIErO CYOHA M PETYIMPOBAHUS ITOCTyHa
K MEeCTY KOpaOIeKpyIIeHUs

d) IOpucnouknus B OTHOIIEHWH PACCMOTPEHHS HMCKOB, KacalolIMXCs IIpaBa COOCTBEHHOCTH
Ha 3aTOHYBILIEE CYQHO M/ WIX €ro IPys.

I[Ipumeyanue

7. B mpuHIUIIE acleKkThl, 3aTPOHYThIE B IYHKTax a), b) © ), OIrpaHWYMUBAIOTCS
MEXIYHAPOSHLIMA U TEPPUTOPUAIBLHBIMUA BOIAMH.

8. OgHakoO B OTHOIIEHHMH apXEOJOTMUYECKHUX M HCTOPHMYECKMX OOBEKTOB, HAWIEHHBIX B MOpE, B
nyakre 2 crateu 303 Koweenmumm Oprasmsanumy OObemumHEeHHBIX Hanmii 1mo MOpcKOMy IIpaBy
1982 roma mpeaycMaTpHBAEeTCS MOMOJHUTENbHAS IOPDUCHUKIIAS B IIpHIIEKAIEN 30HE.

9. Cutyanvss B OTHOIIEHMH DPAaWOHOB KOHTHMHEHTAIILHOIO IIelbda/ HCKIIOUYATEILHON
SKOHOMHYECKON 30HBI M OTKDPBITOIO MOpS 3a IIpelejaMd HaIlMOHAJIbLHON FOPHUCIMKIIAK

II0- TIPEKHEMY XapaKTEepU3YeTCs B ®TOM OOJACTH 3HAYMUTEIHLHOW HEOIPENeIeHHOCThIO, M SICHO, YTO
Konsennmsa 1982 roma He ycTaHOBHMIIA KaKOTrO- IMOO BCEOOBEMITIOIIETO DPEXKUMA IS
periiaMeHTaIlliid BOIIPOCOB, CBSI3aHHBIX C 3aTOHYBIIUMHU CYIaMH.

10. HecmoTps Ha yCcHIWS HEKOTOPBIX TOCYZApCTB PACIPOCTPAHUTH IOPUCHUKIIAIO IIPUOPEKHOTO
rocyJapcTBa Ha 3aTOHYBIIWE CyIa, IPEICTaBISIONIAE apXeOJOTHMYECKAN WIIM MCTOPMYECKHI HHTEPEC
u Haxomsmuecs B mpegelax 200 Mwuiab, OOJBIIMHCTBO BBICTYHAET IIPOTHUB DTUX IIOMBITOK
pacIpocTpaHeHUs IOPUCTUKINU IPUOPEKHOTO TOCYyJapCcTBa Ha PECYpPCHI, HE OTHOCSIIHECST K
KaTeropuu " MpUpOTHEIX". BMmecTe ¢ TeM mpakKTHKa HEKOTOPBIX TOCYIApCTB ITOAKPEILISET TaKue
IIOJHOMOYMS, ¥ 00jiee OrpaHMYEeHHAas OOSI3aHHOCTh OXPAaHSITh apXEOJOTMYECKHE W HCTOPHUUYECKHUE
00bekThl (myHKT 1 cratbm 303), 3akperuieHHass B KouBeHmum Opranusanuu OObeTUHEHHBIX
Hanmit mo Mopckomy mpaBy 1982 roma, BHE BCSIKOTO COMHEHMS, OXBaThIBAET ®TH OOJACTH.

11. Yro KacaeTcss OTKPBITOTO MOPS 3a IIpelellaMd HAIlMOHAIBLHOM IOPUCIUKIIMK, TO 3IEeCh TaKXKe
OOIIMIA peXWM OTCyTcTByeT, HO B cTaThe 149 Kompenmum 1982 roma comepsKUTCS 0c000€e

IIOJIOZKCHHE, Kacawuaieecd apXCOJJOTHYCCKUX W HMCTOPHUYCCKUX 00BEKTOB.

3. Bompoc o mpaBe COOCTBEHHOCTH WM THUTYIE

a) Boennsle KOpa0iad, BOEHHBIE CAMOJIETHI W IPYrMe IPHUHAIJIEXAIINE TOCYIAPCTBY CyIa,
SKCIIYyaTUPYEMBbIE B HEKOMMEPUYECKHUX IEIIX

b) 3aTOHYBIINE CyHa, IPENCTABISIONINE APXEOJOTHUYECKHUI WM HCTOPUYECKUM HHTEPEC.
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IIpumeyanue

12. CymiecTBYIOT JIHM COTJIAaCOBaHHBIE KPUTEPHUHU MJIsS ONpeaeJeHus TOTO, COXPAaHWJIOCH IIPaBo
COOGCTBEHHOCTH WX HET, C TEM YTOOBI MOKHO OBLIO YCTAHOBHUTH, YTO JaHHAs COOGCTBEHHOCTH
mmpejacTaBisier cobou res derelicta? Kakoe mpaBo mpemycMaTpuBaeT STH KPUTEPUU?

13. 3aronyBmime cyga MOTYT TepsSIThb PETHUCTpallMI0 B TrocymapcTBe ciiara H, ClemgoBaTeIbHO,
TOCYITapCTBEHHYIO TPHUHAMIIEKHOCTh 110 3aKOHOIATEIBCTBY HEKOTOPBIX CTPaH IO IIPOIIECTBHUH
OIIpeNleIeHHOTO BpPeMEHH, U OHHU SBISIIOTCS " YTPATHUBIIUMU PETUCTPAIUIO'": OIHAKO BDTO HeE
3aTparmBaeT IMpaBa COGCTBEHHOCTH.

14. OOecneuuBaeTcs M HaJjeXKalllee PErylIMpOBaHME HOPMAaMHK IIPABOIIPEEMCTBA TOCYHLAPCTB
Mmpo0JeM TOCYIapCTBEHHBIX CYIOB B CiIy4yae IPeKpallleHHs CYIIECTBOBAHUS TOCYIapcTBa?

15. CoBpeMeHHas NOpakTHUKa CBHIETENLCTBYET O TOM, 4YTO HEHCTBYET MPE3YMIIIUS IIPOTHB
aBTOMATMYECKOM YyTpaThl THUTYJa HA BOEHHBIE KODPAOIM WIIM IIpWHAIJIEXKAIINe TOCYyJAapCTBY cyla H
YTO HEOOXOOMM IIPSIMO BBIPAKEHHBIM aKT IIepelayd WM OTKaza. Takoe MHEHHE 3UXKIETCS
OTYACTH Ha COOOparkeHHWSX, CBSI3aHHBLIX C IIOCIEICTBHUSIMU C TOYKHM 3PeHHS O€30I1acHOCTH
MoMmagaHus Kopabis FIIM caMojeTa B DACHOpPSIKEHHE HE YIOJIHOMOYEHHBIX HAa TO JHUI[, a OTYaCTH
Ha KeJaHUHW COXPAaHUTh 3aTOHYBIIEE CYIHO B HENPUKOCHOBEHHOCTH KakK " BOCHHYIO MOTHIY".

16. IlombITKM 3aKpemUTh OCOOBIA DPEXUM IS 3aTOHYBIIUX CYIOB, IIPEICTABISIONINAX
apXeoJIOTUYEeCKUM WM HcTopmyeckmil mHTepec, B KoHBenmmu 1982 roma He yBEHYAJIHCh YCIIEXOM,
omHako KOHBeHIMs BCe XK€ COIEpPXKUT HEKOTOPhIE OTpaHWYECHHBIC TOJNOXKEHWS, B YaCTHOCTH
cratbio 149 m nyakTtel 1 um 3 cratem 303.

17. U3 HUX CIOXKHO BBIBECTH OOIIYIO OOS3aHHOCTh OOECIIEYMBATEH OXpaHy 3a IIpeleaaMu
MpUIIEKAIlel 30HbI Ha OCHOBE MKCIIOJB30BAHUS 3aKOHONATENIBHBIX, AaIMUHMCTPATHBHBIX W CYIEOHBIX
IIOJTHOMOYMI rocygapcTBa. TakuMm o0pa3oM, TIJIaBHBIM BOIPOC 3aKIIOYAETCS B CIEOYIOIIEM.  KTO
OXpaHsIET TAaKWe 3aTOHYBIIHE Cylma 3a IIpemelaMu 5TOM 30HBI? M3 3TOro BBITEKAIOT TaKKe
CMeKHbBbIE BOIIPOCHI, KacaloIIuecsl IpaBa COOCTBEHHOCTH U DPACIOPSIXKEHHsS B OTHOIIEHHUU
3aTOHYBIIIETO CyIHA M €ro rpy3a. HeKOTOpble rOCymapcTBa BBIIBHATAIN HOBOIBI B IIOJIB3Y
HETJIaCHOTO IIpaBa COOCTBEHHOCTH, IIPUHAMIEXKAIIEr0 TOMY TLOCYIApCTBY, K KYJIBTYPHOMY HACIIEIUIO
KOTOPOTO OTHOCHUTCSI CYIHO.

18. Kpome Toro, cymiectByeT Heckoilbko KoHBeHuun IOHECKO, xacamommxcs KyJIbTYpPHOTO
Hacnegus. OmHAKO HM B OHHOM W3 HUX IIPSIMO HE PAacCMaTPUBAETCS BOIIPOC O 3aTOHYBIINX
CyIax, W B O9TOM CBS3M IIPE3IOMUPYETCS, YTO OOSI3aTENbCTBA, HAallaraeMble Ha TOCyIapcTBa, HeE
OYIyT pacIpoOCTPaHSITHCS 3a IPeIesibl TePPUTOPHUAILHOTO MOPS.

19. B Cosere EBponbsl mMmeercs Eppomerickas KoHBeHmus 1985 roma o mpecTymjIeHHSX,
HaIpaBIIEHHBIX IPOTUB KYyIbTYPHON COOCTBEHHOCTH ( MENCTBME KOTOPOM TaK:Ke HE
pacmpoCTpaHsIeTCsT 3a TpPeJelbl TEePPUTOPUAILHOTO MODPS), a TaKXkKe CYIIeCTBYeT HMMEIOIIUN Oolee
HETIOCPENCTBEHHOE OTHOIIEHWE K JAaHHOMY BOIPOCY IIPOEKT KOHBEHIMU O MOMBOSHOM HACIEIHH,
pa3pabOTaHHBIN IOCIE IpeACcTaBlIeHUs nokKiaama IIpoTTa.

20. Tem He MeHee KOHKDPETHBIX 3aKOHOIATEILHBIX aKTOB II0 ®TOMY BOIPOCY KpamlHE MaJo;

WMEETCST JIMIIb HECKONBbKO WCKIoueHnit ( ABcTpaius: 3akoHbl 1976 roma O 3aTOHYBIIMX Cyaax
ucropuueckoro suHauenus; CoegumHennsie Illtater AMepuku: 3aKOH O MOPCKOM MeMOpHAle
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"Turanmk" 1986 roma m 3akKoH O OeCXO3SWHBIX 3aTOHYBIIUX cymax 1987 roma). Kpome ToTO,
CYIIECTBYET HECKOJBKO IBYCTOPOHHHUX ITOTOBOPOB, B YACTHOCTH COTJAIIEHHE MEXNY ABCTpalued u
HunepmangamMy, KOTOpoe KacaeTCs 3aTOHYBIIMX CTapOTOJUIAHICKUX CYIOB; a TaKKe COTIallleHue
mexny Ascrpanuer u Ilamya- HoBon I'BuHeell o JemMMHUTAIlMA MOPCKUX rpaHuil 1978 ropa.

4. PacmopsikeHWe TOIHSTHIMHU CYOAMH WM O00BEKTaAMM, HAWIeHHBIMH Ha HHX

I[Ipumeyanue

21. Eciaum TpemmoNoXXUTh, YTO IOCTYII K MECTY SIBISETCS 3aKOHHBIM, TO BO3HHKAET BOIIPOC O
TOM, TpHOOpeTaeT M " HAIIeOIINW' THUTYJ, a OTCIONA BBLITEKAIOT CIEAYIOIINE BOIPOCHI:

a)  Cymbl KaKOro TOCYJapcTBa WMMEIOT FOPHUCIUKIIMIO PEIaTh CIIOPhl OTHOCHUTENBHO THTYJA?
(Ecam 6bI mpuOpeskHBIE TOCYIapcTBa OBLIM HAmeleHbl TaKOW IOPUCAMKIIUMEN, pPAaCIpPOCTPAHSIOIIENCS
Ha 200 Mugb, TO OBLIO OBl OXBAaYEHO OOJIBIIMHCTBO CJIyYacB.  DBOJIBIIMHCTBO 3aTOHYBIIMX CYIOB
HAaXOMWUTCS B IIpelellaXx DTOr0 DPACCTOSHHUS OT Oepera, IIOCKOJbKY TPAAMI[MOHHO TOPrOBBIE IIYTH
MpoJIeTadyd BIONb IIOOEPEXUN KW KODPAOJEKPYIIECHHMS IIPOUCXOIUIM, KOTHa HOTOTHBIE YCIOBHUS WIIN
OIIMOKYM BBIHYXKIANIM Cyda CIUIIKOM OJU3KO MOIXOTUTh K OEpery.);

b) IOJKHBI JIM OIpedelieHHbIe TOCyJapCcTBa MMETh IIPEMMYIIIeCTBEHHbBIE WJIN

npedepeHIMalbHbIe IIpaBa JAUO0 3alpelaTh IMpoJaxky, JIUOO0 IIPOU3BOAUTEH MOKYIIKY 3aTOHYBIIIETO
CyOIHA WA €ro COJEPKUMOI0?
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HoGapnenne 3

OOHOCTOPOHHUE AKTBI 'OCYIAPCTB

QO1mmit HabpPOCOK

1. OnmHMM W3 TIaBHBIX JTOCTH:KeHUM Komwuccmu SBasSeTcs KOTUMUKAIWS MpaBa JIOTOBOPOB,
KOTOpas BBIpa3WlIach B IPHHSITHMW [OBYX BaXKHEWIINX KOHBEHIWM. BeHCKMX KOHBEHIIUM O IIpaBe
MEKIYHAPOIHBIX JOroBOpoB 1969 roma m O mpaBe JOrOBOPOB MEXKAY TOCYyIapCTBAMH U
MEXIYHAPOTHBIMUA OPraHU3AIUSIMU WM MEXXIY MeXIyHapoTHBIMEH opraHmsamusmu 1986 ropa,
M KOTOpas B HACTOSIIlEe BpeMs IIPOJIOJIKAETCS B paMKaX MCCIENOBAHHUS, IIOCBSIIEHHOTO
OrOBOpPKaM K JIOrOBOpaM, T. €. B paMKaX pab®oOThl, KOTOpass B IPUHIUIE IOJKHA IIPUBECTH K
OPUHSITHIO PYKOBOIMINUX IIPUHIIMIIOB JJIS TOCYIAPCTB M MEKIYHAPOIHBIX OPraHU3aIlvM.

2. OmHako IpaBOM JOTOBOPOB TAalleKO HE HCYEPIBIBAETCS Iropasfgo 0ojee IIHpPOKasl TeMma
"MICTOYHUKH MEXIYHApOIHOTO IIpaBa”, KoTopas ObLIa IPELyCMOTpPEHA B KauyeCTBE TI00alIbHOMI
TEMBI I8 Kogmdukanuu B ucciaegopanum CekperapuaTa, IpoBemeHHOM B 1949 romy. OTo He
TOT IIPEIMET, KOTOPBLIA caM II0 Ce0e MOXKHO ITOJHOCTBIO KONUMHUIIMPOBATH,  OIHAKO, Kak
MIPeNCTaBIsIETCd, HEKOTOphbIe 00jiee KOHKPETHBIE TEMBI VK€ CO3pedd OIS PACCMOTPEHUSI, MOTYT
OBITH TOIBEPTHYTHI ILIOLOTBOPHOMY aHAIM3y M COCTaBHUTH OOBEKT IIPOEKTOB CTATEH.

3. Cpenu TpenIoKeHHBIX TeM TeMa " OIHOCTOPOHHHE aKThl rocymapcTs”, mo MHeHHIo PaGouen
TPYIIBI, SBISETCS IMOAXOMSIIIMM IIPEIMETOM IJII PACCMOTPEHHUS B OJMKAWIIEe BpeMS:

- OHa IIPEACTABISET COOOM TEeMYy C IOBOJHHO UYETKMMH OYEPTAHMUSIMH, KOTOpas SIBISIACH
OpPEeIMETOM psHa BaKHBIX TEOPETHUYECKHMX MCCIETOBAHMWM, HO HHUKOIIA HE H3yYajlach
KaKuM- JA00 MEXIYHAPOTHBIM OMUIIMAILHEIM OPTaHOM;

- oHAa ObLTa 3aTPOHyTA B psme pelneHuin Mesxaynapomnoro Cyma, OCOOEHHO B paMKax
JeJ O sUIepHBIX HMCOBLITAHMSX, OMHAKO NPHUHSTHIE PEIIEHMS HE YCTPaHAIOT BCEX
HEONPENEIEHHOCTEN U OCTABISIOT OTKPBITBIMUA HEKOTOPBLIE BOIPOCHI;

- rocyIapcTBa aKTUBHO IIPMOEraloT K OTHOCTOPOHHHM aKTaM, M, pa3yMeeTcs, WX
MIPaKTUKY MOXKHO HM3YYHTh B IEIIX Pa3pabOTKM OOIIMX IIPABOBBIX IIPHUHIIUIIOB;

- XOTS TIpaBO JOrOBOPOB W MpaBO, IIPUMEHHMOE K OJHOCTOPOHHHM aKTaM TOCYIapcCTB,
BO MHOTHUX OTHONICHMSX pa3HSITCS, CYIIECTBYIOIIee IIpaBO JOrOBOPOB, BHE BCSIKOTO
COMHEHMS, BIIOJHE MOXKET IOCIYXXHUTh XOPOIIEHM OTHPAaBHOM TOYKOM M ITOJE€3HOM
CXeMOM, OPHEHTHPYSICh Ha KOTOPYIO MOXKHO 3aHSTLCSI HOPMaMM, OTHOCSIIUMUCS K
OJHOCTOPOHHUM aKTaM.

4, IIpMBOAMMEBIA HMKE OOIIMH HAOPOCOK SIBIISIETCSI IIPENBAPUTENHHBIM, M IO IIPHHATHS II000T0

MOJIOKUTEIILHOIO0 pEeIIeHrusS 00 MCCIeIOBAHMHM BTOM TeMbl KoMmuccumeirl ero HeOOXOmUMO OymeT
IopaboTaTh W IOIOJHUTEILHO OOCYIHTh.
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1. OmnpeneneHue W THIOJOTHUS

a) OmnpeneneHue

OTimune OT:
i) OTHOCTOPOHHUX HMHCTPYMEHTOB, HE HMEIOIINX O00S3aTEIbHON CHIIBI;

ii) IOTOBOPOB ( BO3MOXKHOCTh " INTIOpUIIATePalbHBIX aKTOB" (" KOIIEKTHBHBIX
OIHOCTOPOHHHUX aKTOB")?)

I[Ipumeyanue

5. Pasymeercsi, BOIpOC O TOM, TIl€e CIEIyeT IPUBECTH DTH COIOCTABIEHMS. B Hayaje WA
Ioclie OIpemeNeHus, - HyXIaeTcs B OallbHEUIIeM H3YYCHHH.
iii) CylllecTBEeHHBI KPUTEPUM.  IKEIaHHE CBA3aTh ceOs 00sS3aTelIbCTBAMH
iv) Bombiioe pasznoo6pasme dopm (cm. [elo 0 sIEepHBIX WCHBLITAHUSX);

BO3MOXKHOCTh YCTHBIX OITHOCTOPOHHHX AaKTOB (CM. BocTouHas

FQGHJIaHgI/IH ); MoJYaHHuEe?

IIpumeyanue
6. Bompoc 0 TOXIECTBEHHOCTH MJIM HETOXXKIECTBEHHOCTH MOJIYaHUS OTHOCTOPOHHEMY akKkTy
SBIISIETCS TPYOHBIM. KoMmuccus, BO3MOXKHO, COYTET IIeJIeCOO0pasHBIM Ha paHHEM BTaIle
ONpeNeINThLCSI B CBOEM HaMepeHHMH BKIIOUHTL €ro B CBOE HCCIIeJOBaHUE.
V) IlomurHEeHHOCTh MEXIYHApPOTHOMY IIpaBy

Vi) ABTOpPCTBO - TIPUCBOEHHE TOCYIapCTBY

HAPPEIEBAHTHOCTh (DYHKIIMH TOCYIapCTBEHHOTO OpraHa ( MCIIOJHUTEIbHBIE
WM 3aKOHOJATENbHbIE,  CyaeOHbIE?)

HEOOXOIUMOCTh HAIMYUS CIIOCOOHOCTH CBS3aTh TOCYIAPCTBO
00s13aTeIbCTBAMI Ha MEXIYHAPOIHOM YPOBHE

npobiaeMbl, OTHOCSIIHECS K paclagy IocyJapcTBa M IIPaBOIIPEEMCTBY B
OTHOIIIEHNH ONHOCTOPOHHHUX aKTOB.

[Ipumeyanue

7. BecbMa BepoOSITHO, 4YTO IPaBO JTOTOBOPOB IIOCIYKHUT IIOJIE3HBIM OPHEHTHPOM B pEIIEHUN
®TOr0 IIOCIETHEr0 BOIpPOCa;  ONHAKO DTO HE 3HAYMUT, YTO HOPMBI, PErIaMEHTUPYIOIINE BOIIPOCHI
IIPaBOCIOCOOHOCTH B paMKaxX IIpaBa JOTOBOPOB, MOTYT OBLITh IIPOCTO IIEPEHECEHBI Ha
OTHOCTOPOHHHE AaKThI.
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b) Tunomnorus

i) " nBycropoHHme" ( OOpallleHHbIE K JPYTOMY OIIPENeIEHHOMY TOCYIapCTBY);
" mrropunatepanbHble” ( OOpalleHHbIE KO BCEMY MEXIYHAPOTHOMY COOOIIIECTBY)

i) " aBTOHOMHBIE" aKkThl (yBEIOMIIEHHE, IMIPH3HAHHE, MOIJIYAJIHUBOE COIIIACHE,
MPOTECT, OTKa3, OOeIlaHue...), CBsI3aHHBIE C JOTOBOpaMH ( HampuMmep,
akyIbTATUBHBIE 3asBIEHUS COTIACHO IYHKTY 2 cTtaThu 36 CraTyra
Mexaynapogaoro Cyna, yBeIOMIEHHMS B COOTBETCTBHU C KaKMM- JIMOO
IOTOBOPHBIM TIOJIOXEHHEM).

I[Ipumeyanue

8. B maHHOM ciy4yae TakxKe CIEIyeT OTMETHTh, YTO K IIPENJaraeMod OYEHb IPHUOIM3UTEILHON
THIOJIOTUM CIeIyeT IIOAXOOUTH OCTOPOXKHO, OHa BKIIOYEHA B HACTOSIIMH HAOGPOCOK CKOpee IS
TOro, 4YTOOBI IPUBECTH IIPUMEPHI M IOKa3aTh CIIOXKHOCTHL IIPOOJIEM, BO3HHUKAIOIIUX B CBSI3H C
MaHHOW TEeMOM, a He IS TOr0 YTOOBI MHPEII0KUTh KaKylo- TH00 OIpelelIeHHYI0 KiacCupUKaIHIO.
Kpome Toro, BechMa BepOSTHO, YTO IPHHIWIIBEI, KOTOPBIE IPHUBOMATCS B pasmenax 2-4 HUXKe,
MOIYT He HMMETh €TWHOOOpa3HOr0 MpPUMEHEHUS KO BCEM pAa3JIMYHBIM THIIAM OJTHOCTOPOHHUX aKTOB
W HyXpaioTcsad B guddepeHIIaIny.

2. IlpaBoBble NIOCIEICTBUS W TpHMEHEHUE

a) OO0s13aTeabHBIN  XapaKTeP OTHOCTOPOHHMX AaKTOB A " rocymapcTBa- aBTopa’

i) IIpuHnyn " SOepHBIX MCHOBITAHWA"

i) IIpaBOBBIE IIOCIIENCTBH:
nmoopocoBectHoe mpumenenue ("Acta sunt servanda');
co3maHue mpaB mis Oapyrux rocymapctB ("Acta tertiis prosunt");

VCIOBHSI JOIMYCTAMOCTH CCBUIKH APYTUX TOCYIApCTB HA OIHOCTOPOHHUE

aKTEIL.
IIpumeyanue
9. ODTH YCIOBHUS OTIMYAIOTCS OT " YCIOBUM NEHCTBUTEIBHOCTU', IIPHMBEICHHBIX B pasuene 3

HMXKE, B JaHHOM cly4yae IpoOiieMa 3akiiodaeTcs B ompenmeinennu toro, KOIIA rocymapcTBo
(u KAKOE rocymapcTBO - WM Jpyrowl CyOBEKT MEXIYHAapOJHOTO TIpaBa) MOIKET CChUIATHCS Ha
OJTHOCTOPOHHHUM aKT.

b) HenmpoTuBONOCTaBISIEMOCTh JIPYTUM TOCYIApCTBAM

i) I pwaIYA: TOCyZapCcTBO HE MOXKET YCTAaHABIMBATH OOSI3aHHOCTH IJIS IPYTHX
rocymapcts ("Acta tertiis non nocent")

ii) Hckmrouennus:
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iii) dopManbHOE WM TIOJpa3yMeBaeMoe IPU3HAHWE CO CTOPOHBI " rocymapcTs[ a]-
agpecartos| a]"

iv) OIHOCTOPOHHUE aKThI, IIPUHUMAEMbIE B IIOPSIKE IIPUMEHEHHS OOIIMX HOPM
MEXIYHAPOMTHOTO IIpaBa.

IIpumeyanue
10. IIpumepoM mOCIIETHEN KATETOPUHM MOKET CIYXKHUTh OJTHOCTOPOHHSS IEIMMUTALIUS
TEPPUTOPUATBHOTO MODPS WIW HCKIIOYATEIHHOM DKOHOMHYECKON 30HBI B CIIyJYae OTCYTCTBHS JIPYTHX

COCETHUX IMPHOPEXHBIX T'OCYIapCTB.

C) TonkoBaHMe

IIpumeyanue

11. B pgaHHOM cllyyae TakxXe CM. HODMBI, 3aKpeIlIecHHble B BEHCKOM KOHBEHIIMH O IIpaBe
MeXIyHAapOIHBIX JOTOBOPOB,  OMHAKO, KakK ObLIO ykaszaHo CymoM, IIpU TakKOM IIEpeHOCe
HEOOXOOMMO HIPUHUMATh MEDPBI IIPEIOCTOPOKHOCTH.

3.  ¥YciaoBust NeUCTBUTEILHOCTH

a) HedeKThl B BOJEU3BSIBICHUM TOCYIApPCTBA

i) IledeKThl B IPaBOCIIOCOOHOCTH OpraHa, BBICTYIIAIOIIETO aBTOPOM AaKTa
ii) Ommoka
iii) IedexThl B OTHOIIEHWM TOBeIeHWSs " rocymapcts[ a]- amgpecaros[ a]"
o6MaH?
KODPPYIIIIHS

HaXWM Ha TrocygapCTBO - aBTOpa akTa

iv) AKTBI, TpPOTHBOpEYAIllMe WMIIEPATUBHOM HOpPME OOIIEro MEXIYHAapOITHOTO IIpaBa
(jus cogens).

I[Ipumeyanue

12. IIpaBo HOroBOpPOB CIY:KHAT BaKHEWIIIEN OTIPAaBHOM TOYKOM, HO, IO BCEHM BEPOSITHOCTH, HE
MOKET OBITh B YMCTOM BHIE M HAIPIMYIO IEpPEeHECEHO Ha BTy 00JacTh.

b) IIpaBoBrle mocaencTBusl HedEKTOB B BOJEU3DLSIBICHUIU

i) IIpouenypa B ciaydae HedeKTOB B BOIEHU3BIBICHHU TOCYIapCTBa
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ii) HuutoxHOCTh aKTa W ee mocieicTBusl ( pasHOOOpasme MOCIeICTBUN
B 3aBHCHMOCTHA OT THIIa IecdeKTa W, BEPOSTHO, OT THUIA CaMOTO aKTa).

4, CpoK JeWCcTBUs, IIOONPAaBKM W TIpeKpallleHHe IeHCTBUS

I[Ipumeyanue

13. BHe BCAKOro COMHEHHS, B5TO HaMOOJIee BaKHas IIpaKTH4YecKas NpoOjeMa, ¥ HMEHHO OHa
SIBISIETCS CEPHIIEBUHOM BCETO MCCIENOBAHUSI.  HHUKTO HE MOKET CEephe3HO COMHEBATHCI B TOM,
YTO TOCYJApCTBO CBSI3bIBAET CEOS CBOMMH OJHOCTOPOHHMMHU akKTaMd ( CM. peIeHUs
Mesxnynapogaoro Cyma 10 OeJaM O SIEPHBIX HCHBITAHUIX); OIHAKO OBLIO OBI a0CYPIHBIM
BO3BOJUTL B IPHHIMII MBICIE O TOM, UYTO TOCYZApCTBO HUKOINA HE MOXKET OTKAa3aThCS OT CBOETO
KOHKPETHOTO BOJIEU3BIBIECHUSI. BMecTe ¢ TeM MeXIyHapogHas IOpUIMYEecKas IIPaKTHUKa, Kak
IIPEJCTABISETCS, BpPSI JIM MOXKET IIOMOYb B DEIIEHHH STOTO Bolpoca, uW KoMmwuccuu, BeEpPOSTHO,
MPUOETCS 3aHSIThCS MPOTPECCHBHBIM Pa3BUTHEM.

a) IIpekpalienne OeNCTBUSI aKTa WM BHECEHUE B HEro IIOMPaBOK ' TOCYIApCTBOM-
aBTOpOM"

i) IIpsMo BBIpakKeHHOE WM TOJIpa3yMeBaeMOe OrpaHUYEeHUE CpOKa IeNCTBUS

i) OO0IIee orpaHMYEeHHEe IIpaBa TOCYIapCcTBa - aBTOpa aKTa Ha IIpeKpalleHue
JNENCTBUS WM BHECEHHE IIOIPABOK B CBOM aKT

b) IIpexkpalenre HeNCTBUAS aKTa WM BHECEHHE B HEro MOIPABOK IION BIUSIHUEM
BHEIITHAX OOCTOSITEILCTB

i) KopeHHoe u3MeHEHHE OOCTOSITENHCTB
i) HeBO3MOXKHOCTh IPUMEHEHMS
iii) BoopyKeHHBIT KOHMIUKT?
iv) IIpaBompeeMCcTBO TOCYIAapCTB?
96-23639.R
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