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Note by the Secretary-General

1. Thi s docunent contains the second report of the Director of the United
Nati ons M ssion for the Verification of Human Ri ghts and of Conpliance with the
Commitments of the Conprehensive Agreenent on Human Rights in Guatenmal a

(M NUGUA), created by General Assenbly resolution 48/ 267 of 19 Septenber 1994.
M NUGUA falls within the framework of the negotiating process between the
Governnent of Cuatenmal a and the Uni dad Revol uci onaria Naci onal Guatemal teca
(URNG bei ng conducted under ny auspices, and was established with the nmandate
to verify inplementation of the Conprehensive Agreenent on Human Ri ghts, signed
at Mexico City on 29 March 1994 (A 48/928-S/ 1994/ 448, annex 1).

2. The report covers the three nonths (21 February to 21 May) that have

el apsed since the subm ssion of the Director's first report (A 49/856

and Corr.1). It is divided into sections that present, successively, the
general context in which the M ssion has been operating, a description of the
activities carried out by the Mssion, including sumaries of several of the
cases consi dered, and concl usi ons and recomendati ons regarding the human rights
situation in Guatenmala. | have transmitted a copy of the report to the United
Nations H gh Comm ssioner for Human Rights with the request that it be brought
to the attention of the menbers of the United Nations Conm ssion on Hunan

Ri ght s.

3. | should like to thank the Government of Cuatemala and URNG for their
continuing support for the Mssion and their cooperation with it, which are
crucial in facilitating its work. | amalso grateful to the Goup of Friends of

t he Cuat emal an peace process - Col onbia, Mexico, Norway, Spain, the United
States of Anerica and Venezuela - for having continued, and even expanded, their
val uabl e support for the United Nations efforts; to the Governnents of
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Argentina, Brazil, Colonbia and Spain for having offered the services of their
police officers to MNUGUA; and to the Governnments of Brazil, Spain and Sweden

for having made their mlitary liaison officers available to the M ssion

4. Lastly, | am pleased to recogni ze the progress made in the negotiations and
hope that it will lend inpetus to the achievenent of a firmand | asting peace.
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ANNEX

Second report of the Director of the United Nations M ssion

for the Verification of Hunman Rights and of Conpliance with

the Commitnments of the Conprehensive Agreenent on Human
Rights in Guatennl a

. 1 NTRODUCTI ON

1. Est abl i shed by General Assenbly resol ution 48/ 267 of 19 Septenber 1994, the
United Nations Mssion for the Verification of Human Ri ghts and of Conpliance
with the Conmtments of the Conprehensive Agreenent on Human Rights in Guatenmal a
(M NUGUA) was | aunched on 21 Novenber 1994 within the framework of the
negoti ati ng process between the CGovernnment of Guatenal a and the Uni dad
Revol uci onari a Naci onal Guatemalteca (URNG being conducted under the auspices
of the Secretary-Ceneral. |In the Conprehensive Agreement on Human Ri ghts
(hereinafter referred to as "the Agreenent"), the parties requested the
establishment of a mssion to verify human rights and conpliance with the
comitnents made in the Agreenent. That mission was to be a conponent of the
overall verification of the agreenent on a firmand | asting peace which the
parties had undertaken to sign (see docunent A/ 48/928-S/ 1994/ 448, annex |,

sect. X).

2. The first report of the Director of M NUGUA (A 49/856 and Corr.1) was
transmitted to the Secretary-Ceneral, who in turn submtted it to the Genera
Assenbly. In resolution 49/236 of 31 March 1995, the Assenbly, inter alia, took
note with satisfaction of the report of the Director of the M ssion; decided to
aut hori ze the renewal of the mandate of the Mssion for a further period of six
nmont hs; call ed upon the Governnment of Guatemala and URNG to follow the
recommendati ons of the Mssion and to conply with their conmtnments under the
Agreenent; and invited the international community to increase its support for
institution-building and cooperation projects with governnmental and

non- gover nnent al organi zations, intended to strengthen the Guatemal an system for
the protection of human rights.

3. This report covers the period between 21 February and 21 May 1995. During
that time, M NUGUA consolidated its presence in the field through eight regiona
of fices and five subregional offices. The Mssion currently conprises

339 people, 227 of whomare international civil servants, including 103 fromthe
United Nations, 73 are specialists fromthe United Nati ons Volunteers, 10 are
mlitary liaison officers and 41 are police human rights observers. In
addition, it has 112 locally recruited staff.

4. The M ssion's offices receive conplaints of alleged violations which, after
a prelimnary reviewto ascertain that they neet the adm ssibility requirenents,
are verified by teans of civilian and police human rights observers exercising
the powers vested in the Mssion. The effective and i ndependent investigation
of those conplaints by the conpetent State agencies is also verified.

5. Furthernore, the M ssion has undertaken a programe of support for and
cooperation with national institutions and bodi es responsible for protecting and

/...
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promoting respect for human rights; carried out institution-building activities;
and provi ded support to the judiciary and its auxiliary organs, the Public
Prosecutor's O fice, the Counsel for Human Ri ghts and the Presidential Human

Ri ghts Committee (COPREDEH). In order to pronbte international technical and
financial cooperation, the Secretary-Ceneral created a Trust Fund for the

Guat ermal an Peace Process and invited the international comunity to contribute
toit. Thus far, Norway has responded with a contribution of US$ 1 mllion

6. As the Agreenent stipulates, bilateral neetings have been held with each of
the parties. The Director of the Mssion has held regular neetings with the
President of the Republic and, in Mexico, with the URNG General Comrand.

M NUGUA has al so continued to cooperate closely with its official governnent
counterpart, COPREDEH, which is setting up regional offices in the same

| ocati ons as M NUGUA offices. The Mssion has been in regular contact with
various government ministries and with different State agencies involved in the
protection of and respect for human rights, such as the Congressional Human

Ri ght s Commi ssi on and Peace Conmi ssion, the judiciary, the Public Prosecutor's
Ofice and the Ofice of the Counsel for Hunman Ri ghts.

7. The M ssion has continued to receive assistance fromthe agencies of the
United Nations system especially the United Nations Devel opnent Programme
(UNDP), the O fice of the United Nations Hi gh Comm ssioner for Refugees (UNHCR)
and the Devel opnent Programme for Displaced Persons, Refugees and Returnees in
Central America (PRODERE)

[1. CONTEXT IN WH CH THE M SSI ON | S OPERATI NG

8. During the period in question, the Mssion operated in the context of a
continuing high level of public insecurity; a great number of |and-rel ated

di sputes; tensions between the Governnent and the busi ness sector over tax
policy; the launching of pre-electoral activities; continuing public concern
over the human rights situation; positive reactions to the first M NUGUA report,
foll owed by questions as to its inpartiality; and, as regards the internal arned
conflict, an increase in harassnent and attacks on mlitary units.

9. Lack of public security and its effect on human rights continued to be one
of the population's main concerns. Violence affected various segnments of

Guat ermal an society. Sone cases, such as the attenpt on the life of the
President of the Chanber of Industry, caused a public outcry and denonstrated
the vulnerability of the population at large. According to National Police data
2,053 people were killed and 4,078 injured in Cuatenal a between 1 January and

15 May 1995 as a result of crimnal violence. The high incidence of kidnappings
has continued in recent nonths and the Congress unani nously adopted Decree

No. 14/95 extending the application of the death penalty in such cases; a
Speci al Anti-Ki dnapping Unit has been set up within the National Police and
residents of various areas of the capital city have set up private sel f-defence
gr oups.

10. As regards the peace process, negotiations were resuned and a new tinmetabl e
for discussion of the agenda was adopted. On 31 March 1995, the Agreenent on
Identity and Ri ghts of |ndigenous Peoples was signed, and a few weeks |ater, the

l...
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Gover nment and URNG began di scussi on of an agreenment on soci o- econom ¢ aspects
and the agrarian situation. It was in this encouraging atnosphere that the
Secretary-CGeneral of the United Nations visited Guatermala in the first week of

April.

11. As regards |land-rel ated disputes, there were many occupations of rura
estates. Cccupiers cited | abour problens and probl ens of access to and use of
I and, but the viewin other quarters was that the action was politically
notivated. The occupations caused al arm anong | andowners, who denanded that the
Governnent evict squatters fromtheir estates, in defence of their right to
property. In view of the tense situation, a Miltisectoral Conm ssion was set
up, in which MNUGUA participated as an observer at the invitation of the
Governnent. Al so at the request of the authorities, it observed evictions that
were carried out without any violation of human rights. It should be pointed
out that sone groups of returnees and displaced persons were affected by
problems related to access to | and.

12. Wth the announcenent of elections to be held on 12 Novenber, the el ection
canpai gn has cone to the forefront of the country's political agenda. The
process of creating alliances and formalizing candi daci es has begun. The
announcenment by URNG that it will participate in the electoral process and
urging the population to go to the polls was favourably received.

13. In reaction to the Government's new tax policy, the Comté Coordi nador de
Asoci aci ones Agricolas, Conmerciales, Industriales y Financieras (CACIF) filed
conpl aints of unconstitutionality which were adnmitted in part by the
Constitutional Court. President Ramiro de Ledn Carpi o announced a new tax
policy that was rejected by the business sector. After negotiations, it was
agreed that the custons unification process would be suspended, and the
intervention of the Congress settled the matter

14. The first M NUGUA report was given extensive coverage in the mass nedi a and
was favourably received in various quarters. The President gave instructions
for the report's recomendations to be incorporated into executive policy, with
COPREDEH coordi nating the process. URNG al so indicated its acceptance of the
reconmmrendat i ons.

15. Subsequently, reservations were expressed in some quarters about the
Mssion's inpartiality, the argument being that the attention it gave to
conplaints involving State officials and conplaints alleging URNG responsibility
was not bal anced. Agricultural producers claimed M NUGUA was not ensuring
respect for the right to property, which was being violated by the occupation of
rural estates, whereas it was showi ng concern for the human rights of squatters
(paras. 20 and 75 et seq. below).

16. The hunman rights situation, especially the issue of inmpunity, remained a
nati onal concern and a constant focus of nedia attention. The Counsel for Human
Ri ghts expressed concern at the increase in political and social violence and
the ineffectiveness of the State institutions responsible for investigating and
puni shing human rights violations, and pointed to the many unsol ved cases of
extrajudicial execution. He also drew attention to the action taken by the
Catholic Church in devel oping a project on "Recovery of the historical record"

/...
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the aimof which is to gather and docunent eyew tness accounts of human rights

viol ations that have occurred in the past three decades, the period to be

i nvestigated by the Comm ssion to Carify Past Human Rights Viol ati ons and Acts
of Violence that Have Caused the Guatenal an Popul ation to Suffer, set up on

23 June 1994 by agreenent between the parties (A 48/954-S/1994/751, annex |1I).

Lastly, new facts about the involvenent of arny officers in some cases took on
national and international inportance.

[11. VER FI CATI ON OF RESPECT FOR HUMAN RI GHTS AND OF
FULFI LMENT OF OTHER COWMM TMENTS MADE I N THE
COVPREHENSI VE AGREEMENT

17. In the Agreenent, the parties agreed that verification would pay
"particular attention" to the rights tolife, integrity and security of person
i ndividual liberty, due process, freedom of expression, freedom of novenent,

freedom of association and political rights, and that human rights woul d be
under st ood as neani ng those rights which are recogni zed in the Guatenal an | ega
order, including international treaties on the subject to which Guatemala is a
party (Agreenent, sect. X, paras. 12 and 15).

18. In keeping with the nodern trend to broaden the coverage of protection of
and respect for human rights, not only the State but also URNGis required to
respect human rights. Consequently, in the Agreenent, URNG undertook "to
respect the inherent attributes of the human person and to contribute to the

ef fective enjoynent of human rights" and, |ike the Governnment, it recognized the
need to end the suffering of the civilian population and to respect the human

ri ghts of wounded, captured and di sabl ed conbat ants.

19. The conclusions in this report are not based solely on statistics but al so,
and especially on qualitative aspects related to the nobst serious situations and
the attention paid to the recommendati ons nade to the parties. The follow ng
brief presentation of sone cases is designed sinply to illustrate the assertions
nade in the report, which are supported by all the cases and facts verifi ed.

20. The M ssion takes very seriously the reservations expressed regardi ng an
alleged bias inits verification work. In this respect, it enphasizes that
every conplaint is verified with the sane rigour, regardless of who the victim
or the alleged perpetrator is, provided that the conplaint falls within the

M ssion's mandate. One nust not |ook for inpartiality in the nunber of

conpl aints or situations involving each of the parties, but rather in the equa
treatnment given to the verification of each conplaint.

Commitnment |. Ceneral commitnent regarding hunman rights

21. Compliance with the first elenment of the conm tnment, which involves the
Government' s adherence to principles and norns designed to guarantee and protect
the full observance of human rights, is assessed by verifying the rights to

whi ch the Agreenment gives priority (paras. 28 et seq. bel ow).

22. The second elenent, dealt with in subsequent paragraphs and invol ving the
adopti on of neasures designed to pronote and perfect nornms and nmechani sns for

/...
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the protection of human rights, is evaluated in relation not only to priority
rights but also to conpliance with the other conmtnents made in the Agreenent
and with the recomendations made in the first report (A 49/856,

paras. 154-203).

23. On 16 March 1995, the Congress of the Republic adopted a | aw stipul ating
that the application of the death penalty would be extended to additional kinds
of crimnal conduct constituting the crinme of kidnapping. Wthin the context of
absol ute respect for the prerogatives of the Congress, the Mssion considered it
necessary to speak out about the conpatibility of that lawwith internationa
human rights law, since it violates article 4, paragraph 2, of the Anerican
Convention on Human Rights by extending the death penalty to crimnal conduct to
whi ch the Convention did not apply at the time of its ratification by Guatenal a.
Li kewi se, it pointed out that account shoul d have been taken of the advisory
opinion of the Inter-Anmerican Court of Human Ri ghts of 8 Septenber 1983 relative
to Guatemala. The Mssion also referred to article 46 of the Constitution of
Guat ermal a, which establishes that "in the field of human rights, treaties and
agreenents approved and ratified by Quatenal a have precedence over donestic

[ aw'.

24. The Governnment has continued to cooperate with the Mssion and generally to
support its work, as can be seen fromthe interest shown by the President of the
Republ i ¢ and by COPREDEH in the observations and recomendati ons that M NUGUA
nmakes to the Government.

25. The M ssion has received simlar denonstrations of cooperation from URNG
with whose General Command it has held regular working neetings in Mexico for
the purpose of consulting with it regarding verification and maki ng
recomrendations to it on the matter

26. Nevertheless, within this overall franework of cooperation and norna
functioning of the Mssion, nmention nust be nade of sone occurrences or
attitudes that adversely affect the parties' commtnent to cooperation as
provided for in the Agreement. The reluctance of both parties to recognize the
responsibilities that they may bear in some cases and their delay in providing
data are factors that inpede verification. |In addition, arny officers have nade
public statenents against the Mssion, going so far as to claimthat it is

bi ased in favour of the guerrillas. One such exanple is given in paragraph 122
bel ow.

27. A serious violation of the spirit of the Agreenent, and nore specifically
of the security arrangenent between the URNG Command and M NUGUA, occurred on
27 March in Ixcan. A group of URNG nenbers fired on a MNUGUA military liaison
of ficer who had got out of his vehicle when he saw a URNG poster. The attack
took place after the officer, wearing a regulation uniformand displaying, as
did his vehicle, the United Nations enblens, had been talking for a while to
sone peasants at the scene. After the first shots and when the officer had
identified hinmself out |loud as a menber of M NUGUA, his attenpt to talk was
answered by a new volley. The shots did not hit the officer, but they |anded
very near him hitting one of the tyres of the vehicle.
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A, Analysis of verification of the rights accorded
priority under the Conprehensive Agreenent

28. During the period in question, the Mssion received about 1,600 conpl ai nts,
570 of which were admitted for verification. Conpared with the figures for the
previous period, there as a 75 per cent increase in the nunber of conplaints
received and a 97 per cent increase in the nunber of conplaints admtted. One
reason for this increase may be the fact that, just before the beginning of the
peri od covered by this report, M NUGUA reached full capacity and conpl eted the
depl oyment of its regional offices. Another reason may be that its nmandate was
better publicized and the popul ati on knew nore about it. Furthernore, out of
the total of 858 cases adnmitted between the tinme when the M ssion was set up and
21 May 1995, 261 cases have been closed and it has been established that
violations occurred in 46.5 per cent of them a/ About 70 per cent of the
conplaints admtted are in the process of being verified, and the Mssion is
continuing its task of gathering sufficient evidence to reach a determ nation
Statistical tables on the conplaints admtted and the priority rights involved
are appended to this report.

1. Rght tolife

29. During the period in question, 225 new conplaints were adm tted of
violations of the right to life, including deaths as a result of the violation
of legal guarantees and extrajudicial executions (54), attenpted extrajudicia
executions (25), and death threats (146). The M ssion continues to be concerned
that the | argest nunber of conplaints admtted - alnost 40 per cent - involve

al l eged violations of the right to life.

30. Wth regard to the conplaints described in the first report, it should be
mentioned that in nost of themthe Government's investigations have not resulted
in the identification of those responsible, although the Mssion has verified
that there was a violation in 19 cases.

31. The new conpl aints received include cases in which State agents are all eged
to be directly inplicated, as well as violations of the right to life as a
result of the State's failure to provide guarantees by failing to conply with
its duty to prevent, investigate, try and punish.

32. A large percentage of conplaints refer to cases of the appearance of dead
bodies; they are similar in their nodus operandi, the background of the victins
and the |locations in which the bodies are abandoned, all of which are
characteristic of the node of action of organi zed "social cleansing" groups
(paras. 35 et seq. below). |In several of these deaths, the direct participation
of State agents, particularly nenbers of the National Police, has been initially
clained. There have al so been violations of the right to life where the

evi dence points to the responsibility of individuals under the control of the
arnmy, such as mlitary conm ssioners.

33. New conplaints of death threats were received which particularly concerned
i ndividuals linked to organi zations or activities for the protection and
pronotion of human rights, trade unionists, priests and citizens who refuse to
participate in the Voluntary Civil Defence Conm ttees (CVDC).
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(a) Extrajudicial executions or deaths in violation of |egal guarantees

Case 1

34. On 22 January, at Canalitos near the capital city, Sandro D. P&iz Luna was
shot dead, allegedly by a mlitary comr ssioner. Eyew tnesses agree in their
identification of the culprit. The prosecutor waited 45 days before ordering
the arrest of the accused and, although this individual has been seen in the
village, so far he has not been taken into custody. Although the arny has
recogni zed that the alleged culprit is a mlitary comr ssioner, it has not
suspended or dism ssed him

Case 2

35. On 19 February, the bodies of Santos C. Lépez and Juan C. Cuéllar Ramirez
were found in the area of EIl Mrador, Guatemala. Both had been shot at point-

bl ank range and had their arns tied behind their backs. There is evidence that
Lopez had been involved in crimnal activities, which supports the hypothesis
that the nurders were so-called "social cleansing” operations. Since the 1980s,
corpses have frequently appeared in the place where these bodies were found. In
May, four other bodies presenting the same characteristics were found in the

ar ea.

Case 3

36. On 3 March, on the La Colina estate in Santa Rosa, the bodies of two
students, MalcolmW Lafuente Mx and Marlon C. Viera, were found with multiple
and poi nt - bl ank gunshot wounds. Viera had a crimnal record. The youths had
been abducted the previous day in the capital city by several armed individuals
driving a vehicle which was identified. The Criminal Investigation Departnent
concl uded that two National Police officers, one of whomhad had his car stolen
by the victim and an associ ate were responsible. As of now, one of the
officers is still at liberty.

Case 4

37. On 19 April, Luis Oozco Cahuex, Tilio S. Citalan, Tereso Gardica Cotén and
Arcadi o Garcia Mazari egos, peasants from Las Maj adas, Quetzalt enango,

di sappeared shortly after the arrival of mlitary patrols who were | ooking for
an URNG colum. Wtnesses say that they last saw the victinms with the soldiers
in ared pick-up truck. The following day their bodies, with their arnms tied
behi nd them were found besi de the Huehuet enango- Sol ol & road. The nedica

exam ner said that they had been strangled, and some of them bore signs of
havi ng been beaten. The M ssion found out that the peasants had been arrested
in an area controlled by the arny. A pick-up truck simlar in style and col our
to that described by witnesses was seen several days |later by M NUGUA at the
arny post. The Mssion is in the process of interview ng nenbers of the patrols
in question.
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Case 5

38. On 25 April, while in custody at the National Police station in Villa
Nueva, Cuatemala, Byron E. Orozco Anbrosio, a former soldier, was strangl ed and
hi s body hanged, apparently to sinmulate suicide. The prelimnary report by the
O fice of Professional Accountability of the National Police stated that the
police were responsible. On 17 May, the conpetent court ordered the arrest of
the three officers invol ved who include the precinct commander.

Case 6

39. On 27 January, Apolo A Carranza Vallar, a professor at San Carl os

Uni versity, disappeared after leaving his office at the Pan-Anerican Health
Organi zation. The M ssion was unable to obtain further information on this

al | eged enforced di sappearance until the end of May, when the press published
statenents attributed to Erwin Gonzal ez Barrientos (paras. 40 et seq. bel ow),
nam ng the chief of the Escuintla mlitary zone as the nasterni nd behind the
prof essor's abduction and death and indicating the place where he was buri ed.

On 29 May, M NUGUA acconpani ed the judicial authorities to the exhumati on of the
body, which was found in the place indicated. The famly identified the
victinm s clothing and other personal effects, and dental exam nation confirmed
his identity. The Mssion also |earned that the body had al ready been found at
that |ocation on 19 February, but had not been identified. At the tineg,

al t hough the body had a fatal gunshot wound, the Santa Lucia police chief, now
under arrest for the attenpted murder of Gonzéal ez, had notified his superiors
that the cause of death was unknown and the judge had ordered the body buried in
the sane | ocation without investigating the case.

(b) Attenpted extrajudicial executions

Case 1

40. On 23 March, seven arned individuals drove Erwin Gonzal ez Barrientos in a
pi ck-up truck to the outskirts of Santa Lucia Cotzumal guapa, Escuintla, and shot
at himwith intent to kill. The victimsays that he survived thanks to third
parties who shot at his assailants; the latter returned fire with an automatic
weapon. M NUGUA found that one of the bullets had entered behind the victinms
ear and exited through his right cheek. The victimsaid that he knew his
attackers and identified the National Police chief at Santa Lucia as one of
them Local residents, visibly frightened, adnmt that they heard shots and saw
the victim but no one adnmits to recognizing the assailants. Relatives of
Gonzal ez confirmhis assertion that, on a subsequent occasion, his honme was
fired at froma Yamaha notorcycle. On the night of 25 March, uniformed officers
of the National Police came to his home twice to arrest himw thout a warrant.
M NUGUA di scovered that the pick-up, the notorcycle and the automatic weapon

whi ch had been described were at the Santa Lucia police station and that a
patrol car had gone to Gonzéal ez' house on the night of 25 March

41. The Director-Ceneral of the National Police went to Santa Lucia. After
obt ai ning basic information about the case and conducting a prelimnary

i nvestigation, he ordered the adm nistrative detention of the police chief for
unaut hori zed use of a police vehicle - the pick-up truck - in which his
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fingerprints had been found. The prosecutor delayed the application for the
suspect's arrest until 31 March. According to the victim the judge advised him
to withdraw his conplaint, stating that if he did not, they would kill him The
conpetent magistrate also refused at first to order the accused's arrest. The
police chief and another officer are currently in custody by judicial order and
a third accused is in hiding. The chief of the Escuintla mlitary zone spoke in
def ence of the police chief at neetings with the prosecutor, the judge and

M NUGUA. The Ofice of Professional Accountability is conducting investigations
to establish responsibility.

42. The victi mwas harassed and threatened in the days followi ng the events
and, as aresult, left the country with the help of a hunmanitarian organization
Sone weeks later, he returned for fear of alleged reprisals against his famly.
Under protection fromthe Treasury Quard and the O fice of the Public
Prosecutor, he nmade a statenent to the latter regarding the case. The press

t hen published his statenents on the existence of a crimnal organization in
which, in addition to the above-nmentioned police chief, the chief of the
Escuintla mlitary zone, arny officers, nmenbers of the arny intelligence branch
(&) and other civilians were inplicated and had participated in serious crines
such as the nurder of the abducted professor (para. 39 above).

(c) Death threats

Case 1

43. On 27 March, after a talk was given about M NUGJA in El Tucan, Petén
several local residents stated in witing that they wished to withdraw fromthe
CV/DC. As a result, they received death threats fromthe CVDC chief and a
captain of the arny post. The individuals in question were sunmoned to the arny
post and ordered to sign a letter of support for the CVDC. The captain told
themthat if they continued to refuse, they would be treated "like guerrillas”
m ght "die |ike dogs" and would be barred fromtheir [ ands, which bel onged to
the Mnistry of Defence. Wen the M ssion expressed concern to the |oca
mlitary authorities, the captain replied in witing that he had been
msinterpreted. Nevertheless, the mlitary authorities, on their own
initiative, said that they woul d take neasures against the official.

Case 2

44, On 27 March, Hunberto Mranda Ranpbs, justice of the peace in San Benito,
Petén, stated in witing to MNUGUA that he had been the victimof threats and
intimdation fromthe | ocal National Police chief and two of his officers. The
justice of the peace had ruled that a | arge nunber of the arrests made by the
police chief were illegal and had begun proceedi ngs against him The death
threat was directly related to pressure to close this investigation and took

pl ace in the context of defamatory statements nmade agai nst the judge by the
police chief in the press. Because of the gravity of the case, the Suprene
Court filed habeas corpus proceedings in favour of the judge. This and ot her
cases of illegal arrest by the National Police chief in Petén, also verified by
M NUGUA, led to his suspension fromduty and house arrest and to the transfer of
other inplicated police officers to various parts of the country.
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2. Right to integrity and security of person

45. The M ssion adnmitted 140 new conpl aints of violations of this right,
representing 24.5 per cent of the total nunber of conplaints admtted. The

M ssion remai ns concerned at the persistence of cases of torture (10), the nost
serious violation of the right to integrity of person, in violation of

Guat emal an | aw and of the Convention against Torture and Qther Cruel, |nhuman or
Degradi ng Treatnent or Punishnment, to which Guatemala is a party. The mgjority
of cases of torture took place during the investigation of ordinary crines.

(a) Torture
Case 1

46. On 11 January, José A. Hernandez Cox was arrested at his honme in Paxixil,
Tot oni capan, by nine police officers. There was no warrant, nor was he taken
in flagrante delicto. He was driven to the cenetery and interrogated, to the
poi nt where a pistol was placed in his nouth. He was then taken to the police
station, where his feet and hands were tied and his head was placed in a water
tank until he felt that he was drowning. Despite the illegality of the arrest,
he spent 29 days in police custody. The police version, according to which he
was arrested in the central part of Totonicapan for disorderly conduct and
possessi on of marijuana, was contradicted by several w tnesses and ot her
sources. During the verification of this and other conplaints agai nst

Tot oni capan police officers, the Mssion had the help of the Director-Ceneral of
the National Police. The investigations by the Ofice of Professiona
Accountability established the guilt of the police officers, who have been
suspended from duty.

Case 2

47. On 1 March, in San José Poaquil, Chinmaltenango, Juan Sirin Raxjal was
stopped by a mlitary conm ssioner and a nmenber of the CvDC, who accused hi m of
bei ng behind in reporting for duty on that committee. According to the victim
when he maintained that participation in CV/DC patrols was voluntary, his hands
were tied and he was beaten and dragged to the Pal ama school. He was called a
guerrilla, his life was threatened and he was | eft unconscious in the road.

VWhen his brother tried to help him he was ordered to | eave under pain of death.
Sirin suffered a broken femur and other injuries and underwent energency
hospitalization.

Case 3

48. On 15 April, in the park in Santo Tomas de Castilla, |zabal

Jorge M Nifio Morales and Marvin A Leiva Bariela were arrested by the Treasury
Guard and accused of petty theft. They were tortured by their captors at the
Treasury Quard's Anti-Narcotics Unit. The forensic report indicates that the
victins sustained injuries and second degree burns caused by bl ows and burning
with cigarettes; one had two broken ribs and the other a broken coll ar-bone.
After their arrest, they were not brought before the judge but were transferred
to the custody of the Puerto Barrios National Police. They received nedica
attention only the followi ng day and at their own request.
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(b) COher threats to the right to integrity and security of person

49. The M ssion has received conplaints of threats made by mlitary

conmi ssioners or persons linked to the arny, particulary in rural areas, on the
pretext that the victins are allegedly associated with the guerrillas or have
failed to take part in CVDC patrols (paras. 43 and 47 above). |In other cases,
the threats have been directed at judicial officials in an attenpt to underm ne
their conduct of certain investigations.

50. The M ssion has al so received several conplaints of threats made by URNG
menbers agai nst agricultural |andowners in order to obtain payment of the
so-called "war tax". This issue is discussed under the heading "Actions rel ated
to the "war tax' and other attacks on civilian property" (paras. 133 et seq

bel ow) .

3. Right to individual liberty

51. There were 50 conplaints of violations of this right, that is 8.7 per cent
of the total nunber of conplaints. The |arge nunber of conplaints of arbitrary
detention by National Police officers, without a warrant or wi thout the victins
bei ng caught in flagrante delicto, is again significant. Police reports have
frequently been altered to nake it appear that the victins were caught

in flagrante delicto or else that there were errors in the arrest report. There
have al so been reports of arrests nade by nilitary conm ssioners, CVDC nenbers
and deputy mayors, who have no legal authority to make such arrests.

52. The Mssion is deeply disturbed by the persistence of kidnappings for

pur poses of extortion, several of which have been foll owed by the death of the
victim the authorities have acknow edged the al arm ng magni tude of this
problem The seriousness of the threat inplicit in these crinmes, which directly
affect the right to life, means that, in nany cases, the fam |y does not report
the crime to the authorities or to MNUGUA. Mention shoul d be nade of the
efforts that the Mnistry of the Interior and the National Police are nmaking to
conbat these practices.

(a) Arbitrary detention

Case 1

53. On 16 February, in the capital city, Qustavo A. Conelli Ruiz was arrested
by two National Police plain-clothes officers. After interrogating himinside a
vehicle with tinted wi ndows, they took himto the National Police notorized
unit. There, his wallet and other personal bel ongi ngs were taken fromhim he
was rel eased several hours later. He subsequently received several nessages
frompersons clainmng to be menbers of the National Police, who asked himfor
nmoney i n exchange for not inplicating himin crimnal acts. The victimlodged a
conmplaint with the Ofice of Professional Accountability, whose investigation
resulted in the identification of the two officers responsible. It was
subsequently reported, by their superiors, that "Conelli was detained illegally,
since the officers did not surprise himin the act of commtting any obvi ous
crine or msdeneanour", adding that they "denanded noney" fromhim The guilty
parties are still at liberty.
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Case 2

54, On 25 March, in Santa Cruz del Quiché, M NUGUA | earned that

José Lindo Calel, a nenber of the "Runujel Junant Council of Ethnic Comunities,
had been taken into custody by the mlitary conmm ssioner, the CVDC chief, the
deputy mayor and the president of the Chunanzana inprovenment comrittee in

Chi chi cast enango, who were informed that the |law did not authorize themto do
so. At the victims request, MNUGUA went to the police station to which he was
transferred and found that there was no arrest warrant and that the victimhad
not been caught in flagrante delicto. The police took into custody those

responsible for the illegal arrest. On 31 March, at the request of the defence
attorney who was al so |l egal adviser to the National Police, the accused was
rel eased on bail. The victimhad stopped participating in C/DC patrols in 1992

and, since then, had been harassed and threatened by nenbers of the conmttee,
agai nst whom he had filed a conplaint with M NUGUA

(b) Enforced disappearances

55. The M ssion has received six new conplaints of alleged enforced

di sappearances. Wth respect to the cases presented by the Mutual Support G oup
and referred to in the first report (A/49/856, para. 61), the M ssion has
continued to verify the State's conmpliance with its duty to investigate, paying
particular attention to the effectiveness of the remedy of habeas corpus and
cooperating with the Counsel for Human Rights. Verification has shown that the
work of the courts suffers from nunerous flaws, such as del ays in proceedi ngs,
failure to notify in witing the mlitary authorities accused by the plaintiffs,
and failure to appear at the places indicated in the summons. 1In the few cases
i n which there have been substantive proceedi ngs, the judges determ ned that
three of the individuals had never been abducted and had died at |ater dates and
that five others had been found alive and well.

Case 1

56. On 17 March, Salvador de |a Rosa Juarez left his honme near Las Trochas,
Escuintla; since then, his whereabouts have been unknown. His relatives say
that he was an arny coll aborator and one w tness says that, on the day of his

di sappearance, he was "patrolling” with soldiers. One of the alleged nenbers of
the patrol, Revol orio Col onbano, known as Carl os Cubano, the victims uncle by
marriage and a driver of army vehicles, told the victims wife that her husband
was al ready dead and threatened her in order to nmake her drop the investigations
and accusations, which he believed she was nmaki ng against him Several days

| ater, the bodies of four youths were found in the same place, two of whom were
nephews of the victins. On 13 April, Revolorio Col onbano was shot dead in his
horme by three unknown persons. The National Police at Nueva Concepci 6n
conducted no investigation into the di sappearance and attributed it to comon
crimnals, stating that it did not fall within the jurisdiction of M NUGUA and
refusing to cooperate.
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4, Ri ght to due process

57. During the period in question, 75 conplaints of violations of this right
were admitted, accounting for 13.34 per cent of the overall total. The ngjority
refer to the legal duty of the State to investigate and adni ni ster puni shnent.

58. The new complaints admtted and the current status of earlier conplaints
show that, for the nost part, there has been no progress in the investigations
and that action and inquiries which could and shoul d have been undertaken in a
timely manner were not. The recommendati ons of the experts of the United
Nat i ons Conmi ssi on on Human Rights and of various national groups resulted in a
statutory reform of the penal process designed to inprove the functioning of the
system of justice. Nevertheless, the Mssion has been able to verify that the
courts' response to human rights violations, and to crinmes in general, continues
to be excessively slow and is hanpered both by outside pressures on the Public
Prosecutor's Ofice and the judiciary and by the inherent failings of these
bodies. This explains why the identity of those who nasterm nded highly
publicized cases has not been established. Oher cases which caused a public
outcry in February and March 1995, such as the appearances of dead bodi es, have
been superficially investigated by the conpetent authorities.

59. The Mssion is deeply concerned that this situation primarily affects three
fundanental rights, nanely, the rights to life, integrity of person and

i ndividual liberty. The conpetent authorities often do not conduct

i nvestigations, even when they know of the perpetration of crimes subject to
prosecution ex officio, until a conplaint is filed; they also often do not
investigate in depth the crines that are reported, in many cases taking only
procedural steps which do not allow the investigation to progress and the guilty
parties to be identified. They are very slow in making inquiries and issuing
arrest warrants in cases where there is evidence as to who is the guilty party.
Many arrest warrants are not even served, though it is perfectly possible to do
so, and this has enabled crimnals who have already been identified to escape.
Mor eover, persons accused of serious human rights violations have been

i medi ately released on bail. The Mssion calls attention to the fact that,
while the Code of Crimnal Procedure favours the presunption of innocence and
the granting of release on bail, reflecting the nost advanced |egal trends in

this area, failure to adhere to the rules stipulated in that Code may subvert
its neaning and allow crimes to go unpuni shed.

Case 1

60. On 3 February 1995, a seven-year-old girl was raped by two nen in a schoo
in Sacapul as, Quiché. MNUGUA verified that, upon learning of the case, the
Sacapul as justice of the peace, a brother-in-law of the school principal, and
the secretary of the court, an uncle of one of the accused, negl ected basic
judicial proceedings such as taking statenments fromthe accused and carryi ng out
a forensic nmedical exam nation. It was also found that the justice of the peace
tried, unsuccessfully, to persuade the victims father, a police chief, to drop
the case by asking the father's superior officer to put pressure on himto do
so.
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Case 2

61. On 29 Novenber 1994, in Mrales, |zabal, Ignacio Cruz Contreras was shot
dead by three police officers who, a few days later, were transferred to another
police station in the departnent. This case was included in the first report

(A 49/ 856, para. 41). Verification has reveal ed serious oni ssions, and
conplicity by State agents, in the investigation and prosecution of the crine.
Only on 7 March 1995 did the National Police receive a warrant for the arrest of
t he accused policenen fromthe conpetent magistrate at Puerto Barrios. The
accused were inproperly informed of the content of the warrant by another police
of ficer who perforns adnministrative tasks at the court, and this enabled themto
avoid arrest. No |legal action has been taken agai nst the police officer who

| eaked the informati on about the arrest warrant, an act acknow edged by the
National Police at Puerto Barrios and constituting the crinme of aiding and
abetting envisaged in article 474 of the Penal Code.

Case 3
62. On 1 April 1994, while driving back fromAntigua to the capital city with

his wife and one of his children, the then President of the Constitutiona
Court, Epami nondas Gonzal ez Dubdén, was nurdered by individuals who were

following his car. 1In the weeks preceding the crime, the official had received
death threats. Mre than a year later, the judicial investigation of the
homcide is at a virtual standstill. Al though sonme judges of the Constitutiona

Court expressed disagreenment with the course taken by the proceedings, the
Public Prosecutor's Ofice is sticking to its original hypothesis, nanmely, that
the nmurder was the work of common criminals. The courts have added the case to
a dossier concerning drug trafficking.

Case 4

63. On 24 Cctober 1994, in Puerto Santo Tomés de Castilla, |zabal

Manuel de JesUs Al onso, regional coordinator of the Central GCeneral

de Trabaj adores de CGuatenal a and general secretary of the Puerto Barrios
muni ci pal enpl oyees' union, was nmurdered by four individuals. The victim along
wi th other trade unionists, had received death threats froman illega

organi zation calling itself "Jaguar Justiciero" after he had accused the nayor
of Puerto Barrios, on the radio, of corruption. The Public Prosecutor's Ofice
identified the culprits and charged a city enpl oyee, the bodyguard of the mayor
of the nunicipality of El Estor, with the actual nurder. Although the accused
was arrested on 26 March 1995 for illegal bearing of arnms and the gun which he
was carrying at the time was clearly identified, so far there has been no
ballistic test of the bullets taken fromthe victims body and no attenpt has
been made to establish whether they cane fromthe gun in question. More than
seven nonths since the murder, there has been no progress in the trial, the
accused are still at liberty and they have not even been asked to namke a

st at enent .
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Cases cited in the first report (A/49/856 and Corr.1) under this comitment

Case 5

64. In the case of the death of anthropol ogi st Myrna Mack (A/ 49/856, para. 68),
where the investigation by the Public Prosecutor's Ofice has been at a

standstill for five nonths, the victims sister, Helen Mack, decided to file as
plaintiff in a newcrimnal suit against three soldiers inplicated in the crine.

Case 6

65. On 28 February 1995, the Suprene Court decided to reopen the hearing of

evi dence on the nmurder of Jorge Carpio Nicolle (A 49/856, para. 70), thus
inmplicitly recognizing the serious irregularities in the case. Responding to
new evi dence, the judge issued a warrant for the arrest of several of the

i ndi vi dual s accused of the nurder, alnost all of them nmenbers of the

San Pedro Jocopilas CVDC. To date, only one of them has been arrested. In view
of the personal danger to hinself, his assistants and several wi tnesses, the
prosecutor requested that the M ssion acconpany himin nmaking his judicia
inquiries. The accused s | awers conplai ned of what they call "interference
from M NUGUA".

Case 7

66. On 5 April 1995, a few hours after taking statements fromthe soldiers
allegedly inplicated in the murder of URNG conmander Efrain Bamaca (A/ 49/ 856
para. 66), the conpetent judge decided to disniss the case even though there
were pre-trial investigations pending. The prosecutor in the case, although he
had supported the application by the defence, subsequently appeal ed agai nst the
di smissal, but as he did so outside the statutory tine-limt, he was renoved
fromthe case by the Attorney General, who designated a new representative of
the Public Prosecutor's Ofice. The Attorney General filed a conplaint against
the dism ssal. The M ssion expressed its concern about this case in a letter to
the President of the Republic, in which it concluded that the judge's decision
"did not conformto GQuatenmalan law or to the international principles of due
process and the State's duty to investigate and punish". After a public
statenment was issued on 18 May 1995 by a & nenber, Angel Nery Urizar, to the
ef fect that Bamaca had been captured alive by the arny and that the body of
Cristdbal Che, a former URNG nenber and a collaborator in mlitary zone 13-16
had been placed in his alleged grave, the Mssion is continuing to verify
respect for due process.

Case 8

67. In the verification of the case of the workers on the San Juan

del Horizonte estate (La Exacta) in Quetzal tenango, which originated in a
violent eviction resulting in three deaths (A/49/856, para. 84), it has been
found that, after eight nonths, the investigation has nade no progress

what soever because of the inaction of the Public Prosecutor's O fice which
wi t hout any justification, has neglected to carry out basic inquiries.
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5. Political rights

68. The M ssion has received only two conplaints, of no particul ar seriousness,
whi ch specifically affect these rights and which are in the process of
verification. Nevertheless, the Mssion is concerned that the climte of
violence in the country which, at the end of May, resulted in the death of

candi dates for the Myuta congressional seat and for mayor of La Denocraci a,
Huehuet enango, may have an adverse effect on the legitinmate activities of those
i nvol ved in political campaigns.

69. The CGovernment has prepared draft |egislation on the personal docunentation
of the country's displaced popul ati on whose presentation to the Congress wll
constitute a positive response to the recommendati on made in this regard in the
first report.

6. Freedom of expression

70. During the period in question, the Mssion received no conplaints regarding
violations of this right and, of the two conplaints admtted during the period
covered by the first report, upon verification it was shown that, in one case,
no violation had taken place while verification of the other is continuing.
However, the M ssion received new conplaints of acts of violence against
journalists, including the abduction, on 29 March, of Gerson R Lopez Oantes, a
journalist for the newspaper La Republica, who turned up sone hours later with
signs of having been severely beaten and tortured. He conplained that he had
been interrogated about his press articles and about the identity of certain of
hi s col | eagues.

7. Freedom of npvenent

71. The Mssion has received conplaints about restrictions placed on freedom of
nmoverent by the Uni dad Revol uci onari a Naci onal CGuatemalteca, particularly the
unjustified setting up of roadbl ocks restricting free novenent.

Case 1

72. On 10 April, eight armed nenbers of URNG stopped a group of peasants in the
village of San Antonio de |as Cuevas, Alta Verapaz, and forced themto cut down
trees to block the roadway. They then obliged themto listen to an hour-Iong
tal k and demanded a "voluntary" donation. Before |eaving, they planted two

expl osi ve devices in the roadbl ock together with a warni ng about the danger; the
roadbl ock was five yards away from a house

Case 2

73. On 19 April, menbers of URNG pl aced rocks and tree trunks on the

Ret al hul eu- Quet zal t enango hi ghway, bl ocki ng vehicular traffic for nearly six
hours. During this time, a Mnistry of Finance guard vehicle was forced to stop
and, upon seeing the menbers of URNG there, one of the agents opened fire with
hi s weapon. The guerillas returned the fire, which | eft one agent dead and

t hree wounded. Although URNG | ater allowed the wounded to be evacuated, it

vi ol ated the freedom of novenent and placed the civilians detained there in
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grave danger by exposing themto the shooting that would have occurred, had the
army shown up.

Fr eedom of associ ati on

74. During the period covered by this report, no conpl aints have been received
about extrajudicial executions or abductions directly linked to trade union
activities, which is considered to be an inprovenent in the situation as far as
such activities are concerned. However, reports continue to be received of
other violations of the rights of persons who attenpt to organi ze thensel ves
into trade unions or to take action in defence of their interests as workers,
including threats to | eaders, dismissals and reprisals against workers who
conpl ai n about adverse working conditions, and absence of protection fromthe
courts in cases related to their rights. Also, in a nunber of cases, telephone
cal I s have been received at night in trade union offices, warning of the alleged
pl anti ng of bonbs.

B. Oher rights not considered priority rights under
t he Conprehensi ve Agreenent

75. Questions have been asked about M NUGUA's failure to verify respect for
property rights. In this regard, the Mssion has put forward the follow ng
consi derati ons.

76. The right to property is one of the human rights recognized in the
political Constitution of Guatenmala and in international |law as laid down in
nunerous international instrunents on the subject.

77. Wth reference to the inplenentation by the Governnent of the genera

comm tent regardi ng human rights (chap. | of the Agreenent), the Parties
under st ood human rights as nmeaning "those rights which are recognized in the
Guat ermal an | egal order, including treaties, conventions and other instrunents on
the subject to which Guatenala is a party" (para. X 15 of the Agreenent).
However, with regard to M NUGUA' s nandate, both Parties agreed on precise

gui delines for establishing the priority to be given to the verification of
certain rights (para. 17). In listing the rights on which MNUGUA will place
particul ar enphasis in verification, the Parties did not include many human
rights, such as the right to property. It is within this franework that the

M ssion verifies respect for human rights and the fulfilnent of the commtnments
contained in the Agreenent, before deciding whether or not the Parties have
conmi tted violations.

78. In any State that is ruled by law, the regul ation and peaceful settlenent
of disputes between individuals, such as those that arise in connection with the
owner shi p, possession and use of land, is the responsibility of the State. In

this connection, the Constitution and the | aws recogni ze and regul ate the right
to property. The judicial organ nmust apply these nornms in the settlenment of

di sputes and, when necessary, the security forces must enforce the decisions of
the courts.
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79. However, when, in the course of a conflict between individuals, the
guestion of State or URNG responsibility arises in relation to violations of
human rights that are considered priority rights under the Agreement or to
violations of the other commtments entered into by the Parties, the M ssion
shal | be competent to admt and verify conplaints. On this basis, for exanple,
M NUGUA is verifying conplaints agai nst URNG concerning the destruction of
installations on rural estates, and threats and reprisals against |andowners in
order to obtain paynent of the so called "war tax" (paras. 50 and 133). Al so,
where the State fails to discharge its responsibility to investigate and punish
acts which affect rights that are considered to be priority rights under the
Agreenent, the Mssion is required to verify whether such failure constitutes a
violation of the right to due process. On the other hand, this responsibility
ends when, in a dispute between individuals, an act occurs which is not the
Parties' responsibility or when the right to due process in respect of a
priority right has not been affected.

80. Notwithstanding the above, when it first began to operate in the country
and at the request of interested sectors, the Mssion did intervene to prevent
and thus to help avoid such conflicts. Soon thereafter, given the conplexity of
the problemand the limted inpact of its preventive role and follow ng the
establishment by the President of the Miultisectoral Conm ssion (para. 11), the
intervention of MNUGUA was reduced and is now generally limted to observing
evictions fromrural estates, invariably at the Government's request.

Commitnment [lI. Commitnent to strengthening institutions for the protection of
human rights

Judicial organ and Public Prosecutor's Ofice

8l. Wth regard to the Governnent's comm tnent to respect the autonony and
protect the freedom of action of the judicial organ and the Public Prosecutor's
O fice against any type of pressure, conplaints have been recei ved about
nunerous cases of pressure and intimdation against officials of both bodies,
often in cases involving the prosecution of agents of the State. The Governnent
has not taken any steps to resolve this problem

82. More than 20 judges have conplained to the Supreme Court about receiving
death threats. The Mssion is not aware of any action being taken by the
Governnment to protect them A nunber of cases have al so been verified in which,
since agents of the State are involved, prosecutors show undue reluctance to
begin their investigation of the crimnal acts that have been brought to their
attention for fear of possible reprisals, and require a formal conplaint by the
victins or their relatives, even though the offences in question are offences
whi ch must be prosecuted

83. The weakness of the judicial organ is all the greater as broad sectors of

t he popul ati on believe that the courts and judges are failing to adm nister
justice in an independent manner. The revi ew of the conduct of judges reputed
to be corrupt and the dismissals ordered by the Supreme Court have al so been
criticized because of the absence of any legal normclearly regulating such
neasures in order to ensure that those affected receive all |egal guarantees, as
wel | as to safeguard the independence of the judiciary.
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Support for the Counsel for Hunan Ri ghts

84. No significant inprovenent has been noted in the attitude of State
institutions with respect to the consideration of and response to the Counsel's
recommendati ons. The M ssion reiterates that, although such recomendati ons are
not binding, their acceptance could be a useful indication of the political wll
of the Government to support and facilitate the Counsel's work. In carrying out
its verification activities and in acconpanying officials fromthe Counsel's
Ofice, the Mssion noted cases of refusal to cooperate with and of intimdation
of such officials by agents of the State or persons under their control, thereby
affecting the Counsel's work.

Commitnent [11. Conmitnent against inpunity

85. The first report concluded that this phenonmenon was the nost serious
obstacle to the enjoyment of human rights in Guatemala. Verification during the
period in question indicates that the majority of those responsible for the acts
that were the subject of conplaints have not been duly identified, prosecuted
and puni shed by the State, thus reinforcing the general atnosphere of inpunity.

86. The first report (para. 202) also pointed out that the State nust identify
and tackle the root causes of inpunity in order to elimnate it. The Mssion
taking into account the evidence uncovered in the course of its verification
identified the followi ng components, sonme of which were directly related to the
comm tments under the Agreenent.

(a) The defective functioning of the administration of justice, of the Public
Prosecutor's Ofice and of the security forces responsible for preventing
and puni shing crine

87. Wth the appointrment of the new Director of the National Police, in
January 1995, there has been an increasingly forceful response both in the fight
against crime and in crime prevention activities in highly dangerous areas.

88. Nevertheless, the efforts of the Mnistry of the Interior failed to prevent
police agents fromconmitting crinmes and grave human rights violations. In nost
of these cases, National Police officials acknow edged the participation of
their agents and pronmptly launched internal investigations, informng the Public
Prosecutor's Ofice of the results. Special nmention nmust be made of the forner
police inspector of Petén, who was suspended fromduty and placed under house
arrest. However, in the so-called "social cleansing" canpaigns involving agents
of the National Police, only one has been detai ned so far.

89. Because of inadequate budgetary, human and technical resources the Nationa
Police is unable to provide nationwi de coverage. The problemis particularly
acute in rural areas, which are difficult of access and which, in addition, are
nore affected by the arnmed conflict; in Nebaj, for exanple, there is no police
station. These shortcom ngs are exacerbated by the |ack of a proper systemfor
the selection and training of personnel, the |lack of adm nistrative transparency
and the | ack of acceptance of the juridical franework regulating the activities
of the National Police. The Mssion is following closely and supporting the
investigation by the Ofice of Professional Accountability into conplaints about

l.o..
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crimes conmtted by agents of that institution, and the placing before the
courts of 112 policenen accused of such crines.

90. These professional and technical shortcomngs with regard to the conduct of
crimnal investigations have been acknow edged and depl ored by the judicia
authorities and by the police institution itself. Attention has been drawn to
the fact that the Public Prosecutor's O fice does not have a policy governing
crimnal investigations in order to ensure an effective response to crimna
activity within the franework of the rule of |aw

91. In addition to the shortcom ngs noted by the Mssion in the adm nistration
of justice (paras. 58 and 59), there are other negative factors, such as the

| ack of coordination between the Public Prosecutor's Ofice and the Nationa
Police, the limted nunber of prosecutors and the consequences arising in
specific cases, fromthe Suprene Court's use of its power to control the
operation of the |ower courts.

92. The situation described would seemto indicate that, in many cases, the
systemfor the administration of justice is sinply not working: however, that
nmust not obscure the fact that there are nagi strates and prosecutors who do

di scharge their responsibilities with dignity and i ndependent judgenent, thus
providing a wel come counterwei ght to the general tendency towards inpunity.
However, the M ssion wi shes to express its concern at the speed with which sone
crimnal court judges who have shown a willingness to investigate conpl ex cases
have been transferred.

(b) The existence of illicit associations linked with crime and with financial
or other interests which nmay enjoy the support, the conplicity or the
tolerance of State agents

93. The presence of this elenment in the process of verification is examned in
the section dealing with Conmtment 1V of the Agreenent (paras. 104 et seq.).

(c) The autonony enjoyed by the arny in its counter-insurgency and
anti-subversive activities and the procedures it uses in this sphere and
the broad interpretation it gives to those concepts

94. The arny displays considerable self-control in so far as its mlitary
actions take place strictly within the context of the armed conflict.
Nevertheless, in its anti-subversive activities, it continues to use a broad
definition of the terms "guerilla” and "subversive elenent” (paras. 43 and 120).
This |l eads, particularly in the rural areas, to political polarization which, in
the Mssion's view, has encouraged the conm ssion of a nunber of human rights
violations that, for the nost part, have remained unpuni shed owing to the

i nfl uence of that broad interpretation

95. The M ssion has noted attitudes in favour of inpunity when the justice
systemconflicts with mlitary interests, either because the matter in question
was consi dered the preserve of the arny, such as arned cl ashes, for exanple, or
because nenbers or collaborators of the institution are involved in the acts in
question. Pressure is often brought to bear against policenen, judges and
prosecutors. Such pressure is responsible, inter alia, for the | ack of
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willingness to prosecute in many cases, even in cases where the arny has

acknow edged the commi ssion of a violation (para. 34); the attitude of the judge
of first instance and of the prosecutor in the case described in paragraph 138;
and the dism ssal of cases involving arny officers (para. 66).

(d) The control exerted over rural comunities by military conmm ssioners and
Voluntary Gvil Defence Committees (CVDCs)

96. The activities of the mlitary conm ssioners and CVDCs, which have al ways
requested and received the assistance or at |east the recognition of the arny,
have created a situation in which they wield great authority over nenbers of
communities. This is reinforced, noreover, by the population's fear and the
absence or weakness of the State organs responsible for the prevention and
puni shrent of crime. This de facto authority is usually the root cause of
persi stent and repeated human rights violations and | eads to nunerous cases of
i mpunity. Three cases which illustrate this situation are descri bed bel ow.

97. Aclear illustration of such inmpunity was the activity of CV/DCs in the case
i nvol vi ng Col ot enango, Huehuet anango, which was heard by the Inter-Anerican
Commi ssion on Human Rights and the Inter-American Court of Human Ri ghts because
of the events that took place there on 3 August 1993. On the date in question
patrols from Xenmal, La Barranca and Col ot enango opened fire on peasants
returning froma peaceful protest held to denounce acts that had been comitted
by these patrols and to demand their di sbanding, |eaving one protestor dead and
two seriously wounded. None of the perpetrators were ever punished, despite the
i ssue of a court order on 9 Septenber 1993 for the arrest of 15 nenbers of the
CVDC patrol of La Barranca, who are presuned to have fired the shots. |[In early
May 1995, a nunber of the accused turned thenselves in voluntarily, a

devel opnent which, given this background, may be considered to mark sonme nopdest
progress in the fight against inpunity.

98. A group consisting of the chief mlitary conm ssioner, other conm ssioners
and the second in command of the CVDC of San Franci sco, Baja Verapaz, threatened
to kill and harassed residents of the village. Tonas Tista Jeronino, former
deputy nmayor of the village, was forced to abandon his famly and flee to
Guatermal a City because of the death threats, which he continues to receive from
the group. The threats were apparently nade because of his participation in the
i nvestigation of the murder of Bernardino Sis |xpata, which took place in

April 1994 and for which the group is presuned to be responsible. Tista's
cousin was shot and seriously wounded when nenbers of the group m stook himfor
Tista, at a tine when, according to Tista, he was secretly visiting his famly,
in March 1995. Despite the conplaints that were made in these and many ot her
cases to the Counsel for Human Rights and the Public Prosecutor's O fice, no

i nvestigati on has been undertaken

99. On 30 April 1993, Tomés Lares Cipriano, |eader of the novenent for the mass
resignation of patrols in the nunicipality of Joyabaj, was tortured and kill ed.
Prior to his death, a senior arny officer had declared that the resignation
novenent was a tool of the guerillas. The judicial authority, on the basis of
the death threats previously received by the victim the type of weapon used and
the statenents of a nunber of witnesses - who subsequently al so received death
threats - ordered the arrest of the alleged perpetrators, six officers or
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menbers of the CVDCs of the area. During the period fromJuly 1993 to

March 1995, four separate arrest warrants were issued w thout being executed.
The only tine the National Police went to arrest the accused, on

17 February 1995, in Chorrajax, they were unable to do so because of resistance
from 30 armed nmenbers of the CVDCs.

(e) The proliferation of and |ack of control over individual possession of
firearns in the possession of private individuals

100. This element is examined in the section dealing with Conmitnent |1V of the
Agreenent (paras. 109 and 110).

Characterization of enforced di sappearance and extrajudicial execution as crines

101. Even though the CGovernnment has not formally proposed that the Penal Code
shoul d be anended by characterizing as especially serious crimes and providing
penalties for enforced di sappearances and sunmmary or extrajudicial executions,
on 27 February 1995, the Peace Conm ssion submtted proposed | egal amendnents to
the Il egislative comm ssion for the study of peace, by way of reference, |eaving
it to that congressional commi ssion to submit the proposals fornmally.

102. The Mssion nmaintains the position it has expressed regardi ng | ega
anendments on the crimnalization of kidnapping (para. 23), and considers that
any extension of the death penalty to cover offences not previously included in
t he Penal Code, as envisaged in the above-nentioned proposal of the Peace
Commission, is contrary to the spirit and letter of the American Convention on
Human Ri ghts.

103. The M ssion has no evidence that the Governnent has taken steps at the
international |level to have enforced di sappearance or sumary or extrajudici al
execution characterized as crines agai nst humanity. Nor have any |egislative
amendnent s been adopted to limt the conpetence of military jurisdiction, as
reconmended by the M ssion

Commitnment V. Commitnent that there are no illegal security forces and
clandestine structures; requlation of the bearing of arns

104. Verification has turned up new evidence of the activity of organi zed groups
falling within the anbit of this conmtnment and the fact that their menbership
consi sts of crimnal gangs and cl andestine structures linked to or controlled by
agents of the State.

105. The frequent appearance of corpses in the so-called "graveyard" bearing
signs of torture and coups de grace, the fact that the victins are frequently
common crimnals, and the inability of the conpetent national agencies to |ocate
the perpetrators, are characteristic of the nodus operandi of the organized
groups involved in "social cleansing"” canpaigns, which can hardly operate

wi thout the tol erance, complicity or direct participation of agents of the
State.

106. In verifying that due process was respected in the case of the death of the
student Alioto LOpez, a case nentioned in the first report (para. 74) and in
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whi ch menbers of the police force have been held responsible, a nunber of
crimnal acts aimed at inpeding the investigation were verified during this
period. These include torture, kidnapping attenpts and threats agai nst students
who witnessed the incident, against the prosecutor responsible for the case, an
attorney fromthe University of San Carlos, a policeman who carried out an
internal investigation against two nenbers of the National Police and two
journalists who were present at the protest.

107. In other cases (paras. 39, 40 et seq.) conplaints have been received about
t he existence of clandestine organi zati ons whose | eaders or nmenbership are arny
or National Police officers, who have used their position in those institutions
to commt grave crimes and human rights violations with inmpunity.

Purification and professionalization of the security forces

108. This element is reviewed in the section dealing with Commitnment 11 of the
Agreenent (paras. 87 et seq.).

Possessi on, bearing and use of firearns

109. The Mssion reiterates its positive assessnment of the neasures taken by the
Mnistry of the Interior, such as the revocation of licences to carry weapons
that were being used illegally and the expansion of police operations to

confi scate weapons which are illegally in the possession of private individuals.
The neasures adopted by the Departnent for the Control of Wapons and Amunition
of the Mnistry of Defence to check the nearly 100 |legally regi stered weapons
stores in the country and the cancellation of the licences of those which did
not obey the | aw are also viewed positively. Despite the progress nmade and the
need for these neasures to continue, the Mssion reiterates its view that the
steps taken so far are inadequate, given the scale of the problem

110. The first report recomended that the | aw be anended to severely restrict
the right of private individuals to carry firearns. Wth regard to the

organi zation of menbers of a community into civil defence urban groups to conbat
ordinary crime, the Counsel for Human Rights has publicly expressed his
opposition to this initiative. He stated, noreover, that armng the civilian
popul ation contributes neither to the process of pacification nor to the
suppression of crine and constitutes instead a disruptive elenment, as the CVDCs
have denonstrated in the interior of the country.

Commitnment V. Conmitnent to guarantee freedom of association and freedom of
novenent

111. Reference was made in the previous M NUGUJA report to the inportant role
assigned by the agreement to the Counsel for Human Rights regarding the
verification of freedom of CVDC nenbership and of alleged violations of human
rights coommtted by CVDC nenbers. The report highlighted the statement by the
Counsel that practical reasons and the prevailing climate of fear had prevented
t he mechani sm provided for in the agreenment from functioning properly.

112. During the period covered by this report, sone progress was nade with
regard to individuals' ability freely to decide whether to join or drop out of

l...
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CVDCs. Especially significant was the case of 205 peasants from Tui xoquel
San Marcos, who in April, in the presence of the Counsel, the nunicipal mayor
the representative of mlitary zone 18 and M NUGUA, expressed not only their
desire to cease taking part in the CV/DCs, but also their fear of possible
reprisals.

113. Wiile verifying alleged violations of priority rights (paras. 43, 47

and 49) and acconpanying representatives of the Ofice of the Counsel for Human
Ri ghts, the Mssion was able to observe repeated violations of this comm tnent
and to confirmthe Ofice's assertions about the prevailing climte of fear and
intimdation.

Case 1

114. On 3 March, the Comté Pro Derechos Humanos (CPDH) of El Edén, Quiché,
invited the town mayor, the commander of military zone 22, the assistant to the
Counsel for Human Rights, PRODERE and M NUGUA, as well as several organizations
in the capital city and | ocal residents, to draw up a docunent certifying that

ei ght individuals, four of them nmenbers of the Conmttee, no | onger wi shed to be
a part of the CVDC. This nunber of witnesses was necessary because of threats
frommenbers of the arny and the head of the CVDC. The nunicipal mayor not only
did not call the neeting, as was his obligation under the agreenent, but al so
did not even attend it. However, a dozen arned military personnel fromthe Cari
mlitary base were present, deployed inside and outside the roomin which the
neeting was being held, and three officers were at the Conmttee table itself.
The neeting took place am d shouts and threats fromthe comunity, CVDC nenbers,
mlitary comm ssioners and a deputy nmayor, all of whom considered those wi shing
to give up menbership in the C/DC as guerrilla supporters. Instead of cal mng
the situation, one of the officers present encouraged the shouts of the crowd
and prevented the CPDH nenbers from speaki ng.

115. Verification indicates that situations persist in which residents of sone
munici palities are intimdated and threatened to get themto stay in the CVDCs.
Despite the desire of sone of these people not do so because they consider it
unnecessary or of little use, in certain cases this obligation even extends to
mnors. The coercion is generally carried out by mlitary conm ssioners, CVDC
chiefs and, occasionally, by nmenbers of the army. The nost common threat is to
accuse those who do not participate in the CVDC of being guerrilla supporters,
in addition to accusing M NUGUA and the Ofice of the Counsel for Human Rights
of partiality towards URNG Sonetines the CVDC demands paynent of fines or
conpensation fromthose unwilling or unable to take part in patrols, and
sonetines they are threatened with expul sion fromthe comunity and thus from
their |and.
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New Voluntary Civil Defence Conmittees
116. The Governnent has continued to fulfil its commtnent not to encourage the

organi zation of, nor to arm new CVDCs.

Commitrment VI. Commitnent concerning mlitary conscription

117. Verification indicates that the President's decision to suspend compul sory
mlitary conscription and to retain only voluntary mlitary service, pending
passage of a new mlitary service act, has been honoured. Moreover, it has been
observed that youths reaching the age of eligibility for mlitary service are no
| onger being sent call-up letters. This constitutes progress with respect to
the situation noted in the first report and in the Governnent's fulfil nent of
this commtnent.

118. Cases of voluntary enlistnment of minors, including children aged 15 and
younger, have been verified. After the intervention of M NUGUA and the
confirmation of the ages of the mnors, the mlitary authorities ordered the
cancel lation of their enlistnment in all cases.

119. The first report noted that, in fulfilnent of the commtnent it had nade,
the Governnent had submtted to the Congress the draft of a newmlitary service
act prepared by the Mnistry of Defence, in addition to proposals fromthe
Ofice of the Counsel for Human Ri ghts and the Guatemal an Wdows' Coordinating
Committee (CONAVI GQUA). The Congress informed the Mssion, through its
respective comm ssions, that in order to take a decision on the draft and the
proposals, it would be followi ng the discussion of this issue in the peace
negoti ati ons.

Commitnment VII. Commitnent to safequard and protect individuals and entities
working for the protection of hunan rights

120. The first report noted the persistence of intimdatory rhetoric on the part
of menmbers of the arned forces, mlitary comnm ssioners and CVDC nenbers,
equating the work of protection and pronotion of human rights with subversive
activities. The report also underlined the direct influence of such rhetoric on
viol ati ons whose victins are individuals involved in activities related to human
rights. Verification shows that these individuals and non-governnmental entities
have progressively expanded the scope of their activities, especially in rura
communities, despite the persistence of such intimdatory rhetoric. The M ssion
reiterates its concern at the inadequate response of the conpetent nationa
bodi es and institutions to this situation

Case 1

121. On the night of 9 April, Maria de Ledn Santiago, |ocal |eader of CONAVI GUA
in Santa Maria Nebaj, was seriously wounded in the head with a stone and then
beaten whil e she |lay bl eeding on the ground. The assailant, a CVDC nenber from
Xonca, had previously threatened her "for being a guerrilla” and for receiving

i ndi vidual s fromthe Conuni dades de Pobl aci 6n en Resistencia (communities of
popul ation in resistance) in her home. The Public Prosecutor's Ofice has not
carried out any investigation, and despite the assailant's failure to respond to

/...
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judicial summonses, the justice of the peace of Nebaj has not ordered his
arrest. On 26 April, in the haml et of Tzal bal, Nebaj, Mgdal ena de Ledn

Santi ago, a menber of CONAVI GUA and a niece of Maria, was harassed and had death
threats nmade agai nst both herself and Maria by the three sons of the accused.
Subsequently, on 10 May, Maria's nephew Jaci nto Santiago Raynmundo was al so
wounded in the head by a stone thrown by the sane assailant, who said he had
orders to kill them The assailant subsequently fled the scene and his

wher eabout s remai n unknown.

Case 2

122. On 18 April, following a lecture on the MNUGUA mandate in San |sidro,

Com tancillo, San Marcos, residents attending the | ecture denounced the fact
that nmenmbership in the CVDC was obligatory. Local mlitary conm ssioners
threatened to burn down the house of CONAVI GUA del egate Maria M M randa, whom
they blamed for the incident, and clained that all nenbers of human rights
organi zati ons, M NUGUA, Defensoria Maya (Mayan Legal Defence Ofice) and the

O fice of the Counsel for Human Rights were guerrilla nenbers. The |oca
mlitary authorities told M NUGUA that they would investigate the incident and
subsequently visited the ham et, enphasizing the voluntary nature of CVDC
nenbership and the Mssion's authority to verify that fact. Nevertheless, a
mlitary patrol reappeared in the hamlet in early May, repeating the nessage
that M NUGUA was not to be trusted because it was on the side of the guerrillas
and threatening that the mlitary conm ssioner would give the mlitary base the
nanes of anyone wi shing to | eave the CVDC, who woul d then be viewed as
subver si ves.

123. The M ssion trusts that the proper functioning of the unit created
especially by COPREDEH to investigate threats such as those nentioned, as well
as the opening of COPREDEH regional offices, will contribute to full conpliance
with this conm tnent.

Commitnment VIII. Conmmitnment to conpensate and/or assist the victinse of human
rights violations

124. In its first report, MNUGUA said that it had asked the CGovernnent for

i nformati on on the bodi es responsible for designing civilian and soci o-econom ¢
nmeasures and programes ained at victins of human rights violations, in order to
eval uate the progress made in inplenmenting this commtnent. Al though COPREDEH
has expressed concern about this issue and it has been several nonths since the
CGovernment instructed the conpetent governmental bodies to study and design
conpensati on measures and programes, the M ssion has yet to receive the
information it requested.

Commitnent I X, Commitnent concerning human rights and the internal arned
conflict

125. During the period covered by this report, the Mssion verified conplaints
of alleged violations by both parties of the conmtment to respect the hunman
rights of wounded, captured and di sabl ed conbatants, as well as to end the
suffering of the civilian popul ation
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Suffering of the civilian popul ation

126. During the period covered by this report, the Mssion registered no new
cases of the denolition of electric power pylons attributed to URNG URNG t hus
fulfilled its pledge, nade to M NUGUA on 23 January 1995, to desist from such
actions when they have no direct bearing on the armed conflict. Nevertheless,
the M ssion has verified URNG actions which constitute violations of the
commitment to end the suffering of the civilian popul ation, sone of which are
briefly sunmarized as foll ows.

Case 1

127. On 28 March, URNG conbatants attacked the military base at Raxruja,

Alta Verapaz. A projectile launched by the guerrillas expl oded on the road

adj acent to the barracks, causing the death of Ofelia de la Cruz Garcia,

aged 15, who was on her way to the market. An arny soldier in a guardhouse was
al so wounded by the explosion. The URNG Command admitted that the attack had
taken place in conditions of good visibility, and although it denied
responsibility for the incident, the Mssion found that the victimcould have
been seen by the attackers.

Case 2

128. On the night of 29 March, URNG nenbers stationed thenselves on the property
of Lucas Lorenzo Mateo in the haml et of Flor Todosantera, Quiché, from which
they opened fire on the mlitary base. Further simlar attacks were | aunched
fromthe outskirts of the ham et between 24 and 26 April. M NUGUA received
several eyew tness accounts confirmng the incident and noted danage to the
house of one of the three residents who clained to have been shot by the
guerrillas when they shone lights on sonme insurgents in the ham et.

129. As part of the process of verifying conplaints of civilian casualties of

m ne expl osions, the M ssion consulted the URNG Command regarding: (a) the
death of Alfredo Orozco Mranda on 14 February while he was on his way to his
property from San Franci sco El Tabl ero, San Pedro Sacat epéquez; (b) the death of
Carlos F. Carbonel on 24 February on the road fromthe ham et of El Rincén to
the sunmt of the Lacanddn vol cano; and (c) the existence of mines in Mtazango,
which were interfering with agricultural work and had al ready caused one
civilian death and two injuries in April 1994. URNG said that it normally used
m nes for specific actions, after which they were renoved; cases such as those
cited therefore involved mnes which had been accidentally overl ooked.

130. In the Mssion's view, the laying of mnes in places where people work,
live or circulate constitutes a violation of this conmtnment and of the
principles of international humanitarian law, since it puts the civilian

popul ation at unnecessary risk and there is no proportionality between the
intended mlitary objective and the foreseeable harmthat nmay be caused to that
popul ation. The placing of explosives in barricades |ocated on public pathways
(para. 72) also constitutes such a violation. |In this regard, it is necessary
to mention the public appeal made to both parties on 8 May 1995 by the
International Commttee of the Red Cross that they prohibit the manufacture or
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use of weapons which cause indiscrimnate harmto innocent civilians, such as
anti-personnel and anti-tank m nes.

131. The M ssion has verified other instances of attacks by URNG on mlitary
bases that unnecessarily endanger the civilian popul ati on because of the | ack of
precision of the weapons used and the location of the firing positions chosen by
the attackers.

Case 1

132. At 6 p.m on 18 May, arned URNG groups entered the Quetzal tenango regi ona
capital, carrying out propaganda actions and stopping civilian vehicles for

30 minutes. One of the points occupied was 800 netres fromthe mlitary zone.
The prudent action of the mlitary authorities, who were aware of the guerrilla
presence in the city and pronptly inforned M NUGUA, postponing the arrival of
arnmy troops at those points until after the URNG forces had w t hdrawn, avoi ded
an armed confrontation that could have seriously endangered nunerous civilians.

Actions related to the "war tax" and other attacks on civilian property

133. Inits first report (paras. 194 and 195), the M ssion nentioned URNG
attacks on rural estates and appealed to it to desist fromall acts of

intimdation against private individuals. 1In the period covered by the present
report, the Mssion received conplaints of threats and attacks against civilian
property, linked in many cases with the collection of the so-called "war tax".

The URNG Conmand has deni ed responsibility for such actions, claimng that this
"tax" is considered a voluntary contribution, sought w thout threats or
reprisals. The Mssion has reiterated to URNG that threats, which are al ways

i nherent in the cases of tax denmands reported to it, and injury to persons are
viol ati ons of human rights given priority under the Conprehensive Agreenent, and
that actions against civilian property or reprisals are violations of

Commitnent | X of that Agreenent.

134. Verification has brought to light the existence of cases where there is
sufficient evidence to support clainms of URNG responsibility, although there are
ot hers where third persons passed thenselves off as guerrillas in order to
extort noney from private individuals.

135. Through its neetings with various farmers' associations, the Mssion has
cone to realize that the nmagnitude of this problemfar exceeds the nunber of
conpl aints received, since fear of reprisals prevents those affected by it from
bringing cases to the attention of MNUGUA. The M ssion has requested these
groups, and URNG itself, to prepare studies of the situation, which will be

anal ysed in due course.

136. The M ssion has again asked URNG to desist fromthis kind of action and
appeal s to those affected by it to bring their cases to the Mssion for
verification.
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Whunded and captured conbatants

Case 1

137. The Mssion verified that |egal procedures were correctly applied during
and after the capture of URNG nenmber Tinbteo R Navarijo Chutan by the army on
30 April in the departnent of Santa Rosa. Nevertheless, in the case described
below, it is evident that the Governnent failed to abide by this comm tnent.

Case 2

138. On 22 April, URNG nenber Emilio Paau Caal voluntarily gave hinself up at
the mlitary base at Las Pozas, Petén, but was only brought before the judge at
Flores five days later. Paau told the Mssion that he had been tortured to nake
hi m reveal where he had abandoned his weapon. The forensic doctor and M NUGUA
found cigarette burns on his body. The arny translator's claimthat the victim
wanted to remain at the mlitary base was contradi cted by Paau hinsel f when he
told the judge, without nenbers of the mlitary being present, that he actually
wanted to return to his parents' village. The authorities of mlitary zone 23
denied that torture had been applied. M NUGUA sent a letter about this case to
the Governnent, calling its attention not only to the actions of the mlitary
authorities, but also to those of the judge of first instance and the prosecutor
fromthe Public Prosecutor's Ofice, neither of whom in the course of
inquiries, had investigated the date of Paau's surrender or the treatnent

recei ved.

Case 3

139. The Mssion carried out a prelimnary verification to establish the

adm ssibility of the case of the death of a soldier, Oodin Mgjia Orozco, who
arnmy press rel eases claimed had been captured, tortured and killed by URNG The
sol dier had | ost contact with his unit on 22 April during an operation against a
group of guerrillas. URNG stated that Cbdin Mejia had died in conbat and that
hi s body was at coordi nates 5726, west of Santa Maria de Jesus. That
information led to the recovery of the soldier's body on 11 May. Due to the
advanced state of deconposition of the corpse, neither the date of death nor

evi dence of torture could be established by the autopsy, but there were two
bul |l et wounds in the skull, one in the chest and three in one leg. On the basis
of the description contained in the report of the departnental forensic doctor
the M ssion concluded that it was inpossible to establish whether a violation
had occurred or whether the death had occurred in conbat.

Participation of mnors

140. The M ssion has received information and verified cases denonstrating the
participation or potential participation of mnors in the internal armed
conflict. Cases in which several mnors were adnmitted as arny recruits are
mentioned el sewhere in this report (para. 118). The M ssion has al so received
reliable information on the participation of mnors in CV/DC patrols and the
presence of children aged under 15 in some guerrilla col ums.
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141. In that regard, the Mssion rem nds the Governnment and URNG t hat the direct
participation in the hostilities of children aged under 15 is a violation of the
Convention on the Rights of the Child.

D spl aced persons, refugees and returnees

142. Under the agreenent, M NUGUA is required to take into account, in the
performance of its functions, the situation of the nost vul nerable groups in
soci ety and of the population directly affected by the armed conflict, including
di spl aced persons, refugees and returnees. 1In this regard, the M ssion worked
with UNHCR on the return of refugees to Petén and | xcan

Case 1

143. On 28 NMarch, menbers of the "Junb Chenbal Te Ki pamal" cooperative in Kai bi
Bal am Quiché, reported to the Mssion that threats had been nade agai nst
refugees scheduled to return to the region in April. The deputy mayor, a
mlitary comm ssioner and a civilian influential in the conmunity had organi zed
armed groups to bl ock the passage of the returnees. The Mssion verified the
situation, which is taking place in the context of other, simlar reports of
death threats against |eaders of the returnees, threats to prohibit freedom of
nmoverent and threats of ill-treatment agai nst people attenpting to reach

San Antonio Tzeja or planning to pass through Kaibil Balam The power vacuumin
the regi on caused by the absence or negligence of institutions whose task it is
to protect human rights is allow ng those responsible for the threats to operate
with inmpunity, whether acting in an official capacity or not. Al though the
Governnent, through the Mnistry of Defence, pledged to ensure freedom of
novenent, control the actions of CVDCs and even disarmthem deploy a police
force in the area and put a stop to the illegal actions that have been reported,
that prom se has not been kept.

I'V. INSTITUTI ON- BUI LDI NG, | NTERNATI ONAL TECHNI CAL AND FI NANCI AL
COOPERATI ON AND HUMAN RI GHTS PROMOTI ON AND EDUCATI ON

144. The M ssion has concentrated nost of its efforts on building those
institutions which, if their technical and professional capacity and efficiency
wer e enhanced, coul d progressively eradicate the existing climte of inpunity.
Anong the advances nmade in this effort, mention should be nade of the reform of
the juridical and penal framework and the grow ng awareness on the part of State
institutions and civilian society of the need for an in-depth reform of the
systemfor the administration of justice.

A. Institution-building

145. The Mssion's institution-building strategy, as far as the systemfor the
adm ni stration of justice is concerned, is to identify short-, medium and
long-termactivities that will make it possible to initiate and sustain a
process of in-depth transformation of the systemas a whole. At the sane tine,
it istrying to make sure that the various institutions of government and
society identify with and subscribe to the relevant strategies and projects. 1In
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order to conbine its efforts in this area with those of Governnents and

techni cal and financial cooperation agencies in the international comrunity, the
M ssion is holding frequent working neetings with themto exchange i nformation.
Furthernmore, the Mssion's verification work is maki ng an especi ally val uabl e
contribution to guiding and evaluating institution-building activities, since it
provi des conprehensive information on regional characteristics and on the
realities and deficiencies of the institutions to which those activities are

di rected.

146. The establishment of the M NUGUA/ UNDP Joint Unit has been crucial in
ensuring the continuity of efforts in support of the proposed strategy. This
body wi |l support and encourage the institution-building activities conducted by
the M ssion.

Short-termactivities to strengthen governnental entities

Public Prosecutor's Ofice

147. On 24 February 1995, the M NUGUA/ UNDP Joint Unit signed a cooperation
agreement with the Attorney General of the Republic, for the purpose of

provi di ng support to prosecutors in carrying out their duties under the new Code
of Crimnal Procedure. The results obtained thus far include technical
assistance fromthree international experts in over 100 crimnal trials and the
hol di ng of training semnars for prosecutors, in coordination with the programre
of the Agency for International Devel opnent (USAID) in Guatenmala, through the
Centre for Strengthening the Rule of Law

Judi ci ary

148. The activities identified include technical assistance to the office of the
crimnal public defender, follow ng the nodel used for the Public Prosecutor's
O fice project, strengthening of the Judicial Training School, inprovenents in

t he conputerized | egal and nmanagenent information and docunentati on service, and
t he planning and inpl enentati on of new adm nistrative systens.

Mnistry of the Interior

149. One of the main objectives of the project for this institution, which has
responsibility for various auxiliary bodies for the adm nistration of justice,
is the devel opment and application of a new policy in crimnal matters. To that
end, activities are planned in support of the design of crime prevention and
soci al rehabilitation policies, including new prison standards, the inprovenent
of police investigation capabilities and the establishnment of effective

nmechani sns for coordination with the Public Prosecutor's O fice. The Governnent
of Venezuel a has offered the services of an expert to further the purposes of

t hese projects.

Ofice of the Counsel for Human Ri ghts

150. The Agreenent gave priority to institution-building designed to increase
the Ofice's capacity to investigate violations and to consolidate the efforts
of the Counsel for Human Rights in the areas of admi nistration and organizati on,

/...



A 49/ 929
Engl i sh
Page 34

as well as in other specialized areas of his activity. Support will also be
provi ded for the design and organi zation of an O fice for Indigenous R ghts.

Presidential Human Rights Conmmittee (COPREDEH)

151. Tal ks have recently begun on reviewing the areas where the Committee needs
to be strengthened and on identifying possible areas of cooperation

152. In order to ensure the sustainability of the institution-building
activities described above, a practical denonstration is needed of the State's
political will to initiate processes of change in the systemof justice and the
public security forces. This nmeans that the various cooperation agreenents to
be signed with the State institutions concerned nust specify the commtnments

whi ch these institutions are taking on (political, institutional
admi nistrative, technical, financial and legal, as the case nay be) and the
specific contributions that will have to be nade.

Long-termaction to strengthen the rule of |aw

153. The short-term actions descri bed above are intended both to produce

i mediate results in conbating inmpunity and to prepare human resources who, in
the mediumterm wll be able to participate in carrying out the Conprehensive
Programme for Strengthening the Rule of Law briefly described in the first
report (paras. 145 and 146), which ains at: (a) coordination of the justice
sector; (b) inprovenent of the technical, ethical and adm nistrative quality of
the actions of judicial offices, the Ofice of the Counsel for Human Rights, the
Public Prosecutor's Ofice and the police; (c) pronotion of speedy trials; and
(d) expansion and extension to all spheres of the country of the culture of
respect for the |aw and confidence in the peaceful settlenent of disputes. The
Programme will al so pronpote the training of non-governnmental organizations and
closer ties with the law schools of the country's various universities with a
view to dealing with human rights and related issues in their curricula.

154. This initiative fornms part of the Human Ri ghts Programe which the
Governnent presented to the informal neeting of the Consultative Group held in
Paris in June 1995. The Programme is to be undertaken by State institutions and
nmust achi eve a public consensus on key aspects. To ensure its conprehensive

i mpl ementation, it will be overseen by a committee which will coordinate the
various government and judicial bodies.

St rengt heni ng of non-governnental organi zati ons

155. The M NUGUA/ UNDP Joint Unit and the Coordi nator of Non-Governnenta
Organi zati ons and Cooperatives for Assisting Victins of the Internal Armed
Conflict is compiling a list of 120 non-governnmental organizations, including
i ndi genous organi zations, that work for the protection and pronoti on of human
rights, in order to identify their needs so that a programe can then be
devel oped for strengthening them
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Human rights education and pronotion

156. The M ssion's human rights education and pronotion activities, which

i ncl ude the dissem nation of the Conprehensive Agreenent on Human Ri ghts and

i nformati on on the mandate and role of M NUGUA, formpart of the institution-
buil ding strategy and are supported by the results of verification activities.

157. A team of human rights pronmoters has been formed, with 11 civilian
observers assigned to each of the Mssion's regional offices. This
decentralization has made it possible to hold workshops and sem nars at the
regional level, in order to strengthen organizations for the protection and
pronotion of human rights, as well as through State education structures, in
order to create a network of extension workers reflecting the country's ethnic,
cultural and linguistic diversity. The activities undertaken include over 100
tal ks in communities and 45 sem nars or workshops for human rights workers,
comunity | eaders, teachers, prosecutors and police officers. This progranme is
gradual and seeks to avoid duplicating the efforts of other institutions
education and pronotion programes.

158. This strategy is conplenmented by the press activities carried out regularly
by M NUGUA to publicize the Agreenent and clarify the Mssion's role and
mandate. A nunber of docunents have been produced on its nmandate (one of which
has been translated into four of the nmain Mayan | anguages), in support of
verification and training, as well as an information leaflet (MNUGUA INFO in
Spani sh and English. A radio information canpaign on these topics is under way
i n Spani sh and various Mayan | anguages. Lastly, the Mssion's first report and
the Agreenent on ldentity and Ri ghts of |ndigenous Peopl es have been publi shed.

B. International cooperation

159. In order to obtain political and financial backing for its activities, the
M ssion has given priority to dialogue with representatives of the international
community, especially the countries of the Goup of Friends, cooperating
countries and cooperation agenci es.

160. The Trust Fund covers priority institution-building, human rights education
and pronotion and public information activities, in addition to activities
relating to the Agreenent on ldentity and Ri ghts of Indigenous Peoples. The
Fund currently totals US$ 2.6 million for 10 nonths. So far, Norway has pl edged
US$ 1 million, 50 per cent of which has been allocated to financing up to the
end of the year the project being carried out in cooperation with the Public
Prosecutor's Ofice. Likewi se, the direct contribution of US$ 40,000 fromthe
Institution-Building Project of the National Conm ssion for Refugees, Returnees
and Displ aced Persons (CEAR), financed by the European Union, has allowed human
rights training and pronotion activities to continue. Qher partners have shown
an interest in different projects.

161. UNDP cooperation has permtted the strengthening of the Public Prosecutor's
Ofice to begin, thanks to a financial contribution of US$ 50,000 from PRODERE
UNDP is financing the conpilation of the Iist of non-governnmental organizations
through a contribution of US$ 70,000 and plans to suppl enent cooperation with

l...
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the Ofice of the Counsel for Human Ri ghts by providing short-term consultants.
This support may al so be extended to the pronpti on and awareness activities
being carried out within State institutions in connection with the Programme for
Strengt hening the Rule of Law in Guatenal a.

V. AGREEMENT ON | DENTITY AND RI GHTS OF | NDI GENOUS PEOPLES

162. On 31 March 1995 in Mexico City, the Governnment and URNG signed the
Agreenent on ldentity and Rights of Indi genous Peopl es (A 49/882-S/ 1995/ 256
annex), which contains a series of conmtnments for conbating discrimnation and
guaranteeing the specific rights of Guatemal a's indi genous peopl es.

163. The Agreenent requests M NUGUA to verify those aspects relating to human
ri ghts recogni zed in the GQuatenal an | egal order, including internationa
treaties, conventions and other instrunents on that subject to which Quatenal a
is a party, which should be inplenented and applied i nmediately (art. 46 of the
Political Constitution). The renmaining aspects will enter into force when an
agreenment on a firmand | asting peace is signed.

164. On 5 April, in aletter to the Presidents of the General Assenbly and the
Security Council (A 49/882-S/1995/256), the Secretary-Ceneral reported that he
had asked M NUGUA to review the Agreenent and to assess whether additiona
resources woul d be required for verifying its inplenmentation. For its part,

M NUGUA, in consultation with both the parties and with indi genous

organi zati ons, has begun to anal yse which conm tnents nmust be inplenented and
applied i medi ately and are thus subject to verification as of now. In
addition, the Mssion has begun to disseninate the Agreenent anong the

i ndi genous popul ation

VI. CONCLUSI ONS AND RECOMVENDATI ONS

165. Verification of respect for human rights and of conpliance with the

comm tnents assumed by the parties in the Conprehensive Agreenment allows the

M ssion to conclude that, during the period covered by this report, in the
context of a situation where there was cause for concern because of serious and
repeated violations of human rights and a persistent climte of inpunity,
positive steps were taken that should be highlighted.

166. Accordingly, it welcones various governnment neasures and attitudes, such
as: the support for the Mssion's work expressed at regul ar worki ng nmeetings
with the President of the Republic, Ramiro de Ledn Carpio, and the relationship
with COPREDEH, the virtual cessation of forcible mlitary conscription; the

wi despread exerci se of freedom of expression; the readi ness of senior
authorities of the Mnistry of the Interior and the National Police to pronote
the investigation and solving of crinmes; noderation in the use of force by the
police at denonstrations and in evictions fromrural estates; acknow edgenent by
the arny that its troops were responsible for two cases of arbitrary detention
and torture summarized in the first report (paras. 51 and 59); and the fact that
no encouragenent has been given to the organization of new CVDCs.
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167. In the area of institution-building, the Mssion wi shes to stress the ful
support given by the Attorney General of the Republic to the agreenent signed
with M NUGUA concerning training for prosecutors, as well as the priority given
by the Government to the Programe for Strengthening the Rule of Law.

168. The M ssion values the cooperation extended by URNG as nmanifested in
regul ar neetings and contacts with its General Command. Likew se, the M ssion
appreciates the fact that URNG has fulfilled its commtnent to suspend the
destruction of electric power pylons.

169. In addition to what has been nentioned regarding the parties, the Mssion
wi shes to point to the inportant role played by the mass nedia in contributing
to public concern about respect for human rights and the struggl e agai nst
impunity, as well as the role played by specialized non-governnenta

organi zations and ot her groupings of civilian society.

170. The progress nentioned, while inadequate conpared to the nmagnitude of the
probl ems, shows that it is possible to inprove the situation of human rights in
Guatermala, if there is political will on the part of the parties and conmm t nent
on the part of society as a whole.

171. Notwi t hstandi ng the above, the Mssion notes with concern that the greatest
nunber of conplaints refer to violations of the rights to life, to integrity and
security of person and to liberty, in which State agents are all egedly
inplicated or in which the State failed in its duty to provide guarantees. An
implicit culture of intolerance perneates the nmethods of "social cleansing",

threats, the activities of illicit groups and the persistent abuses commtted by
CVDC nenbers and mlitary comm ssioners. |n sone cases, failure to observe due
process of |aw constitutes an actual mscarriage of justice, a situation which
openly pronotes inpunity. In order to overcone this, it is not enough for the

Governnent to refrain fromencouraging violations and their inmpunity, but it
nust stipul ate decisive neasures and apply them The Mssion reiterates the
need for the Governnent to have a decisive overall policy for conbating

i mpuni ty, which continues to be the npst serious obstacle to the exercise of
human rights in Guatemala. The absence of such a policy could explain the
difficulty in follow ng up the recomendati ons nade in the first report.

172. The M ssion believes that URNG has commtted human rights violations and
has failed to observe the commtnent to end the suffering of the civilian

popul ation, by making threats and taking action against civilian property for
the purpose of collecting the "war tax"; by unnecessarily endangering civilians
not involved in the conflict during attacks on military bases and units; by

I ayi ng mines or explosive devices in places where civilians work, live or
circulate; and by taking reprisals. The M ssion considers the attack by URNG
nenbers on a MNUGUA mlitary liaison officer to be a serious violation of the
spirit of the Agreement and the corresponding security arrangenent (para. 27).

Ceneral commitnent to human rights

173. In fulfilment of its mandate, the M ssion paid special attention to the
verification of the rights given priority in the Agreemnent.
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174. The M ssion concludes that the right to life continues to be the nost
seriously affected. Violations of this right include extrajudicial executions
or deaths in violation of |egal guarantees, and death threats. The w despread
use of threats is of serious concern to the Mssion, because it creates a deep
sense of insecurity among the popul ation and places the nost inmportant of al
human rights at risk. The conpetent authorities have neither properly

i nvestigated nor solved a great proportion of these crinmes, a situation which
perpetuates the high | evel of inmpunity and the difficulty of distinguishing acts
whi ch could be classified as human rights violations fromothers which can be
classified as ordinary crines.

175. The M ssion has noted with concern during this period the frequent use of
crimnal nethods known as "social cleansing" to conbat crinme, which, ironically,
in addition to endangering public safety, weaken the very institutions whose
duty it is to protect public security.

176. The M ssion acknow edges the application by the Mnistry of the Interior of
sectoral public safety plans, and reiterates the need for an overall plan that
covers all aspects, recalling that the guarantee of its fulfilment is
inextricably linked to all the recommendati ons nmade regardi ng the Nationa
Pol i ce.

177. The M ssion reiterates the recommendations nade in its first report
(paras. 156 and 159) concerning the need to organi ze specific training courses
for law enforcement officials so that they will be famliar with and apply the
following legal instrunents: Code of Conduct for Law Enforcement O ficials
(General Assenbly resolution 34/189 of 17 Decenber 1979); Basic Principles on
the Use of Force and Firearnms by Law Enforcenent Officials (E ghth United

Nati ons Congress on the Prevention of Crinme and the Treatnent of O fenders,
Sept enber 1989); Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Sumrary Executions (Econom ¢ and Soci al Counci

resol ution 1989/ 65 of 24 May 1989); and Body of Principles for the Protection of
Al'l Persons under Any Form of Detention or |nprisonment (CGeneral Assenbly
resolution 43/173 of 9 Decenber 1988).

178. The M ssion also reiterates its earlier reconmendation to the Governnent
that it encourage the Congress of the Republic to nake the declaration referred
toin article 22 of the Convention against Torture and G her Cruel, |nhuman or
Degradi ng Treatnment or Puni shment, and to ratify the Optional Protocol to the
International Covenant on Civil and Political Rights recognizing the conpetence
of the Human Rights Comm ttee to receive and consi der conmuni cations from

i ndividuals claimng to be victins of violations of any of the rights set forth
in the Covenant (paras. 158 and 163 of the first report). It also reiterates
its recommendation to join in the efforts already under way in the internationa
comunity, at the level of the United Nations and the Organization of Anerican
States, to ensure the recognition of enforced di sappearance and extra-|ega
execution as crinmes against humanity.

179. In addition, verification has uncovered cases in which the Governnent
failed to guarantee the right to integrity and security of person in termnms of
freedomfromtorture or other cruel, inhuman or degrading treatnent, or the
threat of such treatnment. Cases have been verified in which State officials
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appear to be inplicated, but they have not been pronptly or thoroughly

i nvestigated and the guilty parties have not been prosecuted. The M ssion
reiterates its recommendation that the Governnment transmt specific instructions
to mlitary and police officers in order to prevent these acts, warning them
that such acts are crines subject to disciplinary, admnistrative and crimna
penal ti es.

180. URNG has not respected the right to integrity and security of person or, in
sone cases, the right to life, having used threats and intimdation to collect
the so-called "war tax", thereby breaking its conmtnment to respect human rights
in general. The Mssion recommends that the URNG comand explicitly instruct
its conmbatants to desist fromsuch threats and actions once and for all

181. The M ssion has verified cases of arbitrary detention which, it concl udes,
have not been promptly and thoroughly investigated; noreover, the guilty parties
have not been disciplined or brought to trial. This negligence nakes the right
to individual liberty even harder to exercise and creates conditions in which
such abuses can be repeated. The Mssion reiterates its recomendation that the
CGovernnent institute strict control, under a hierarchical chain of command, over
the actions of all officials authorized by |aw to nake arrests, detain persons
and guard detai nees and pri soners.

182. The right to due process has not been properly respected, since the
conpetent bodi es have failed to carry out the State's duty to investigate,
prosecute and puni sh perpetrators of human rights violations and, where
appropriate, to award due conpensation to the victins or their famlies. In
nost cases, the judicial systenis ineffectiveness constitutes a virtua

m scarriage of justice. This problemis evident in cases involving State
agents, especially nenbers of the military and police forces.

183. The M ssion concludes that the exercise of specifically political rights
has not been affected. However, in view of the forthcom ng general election, it
reconmends that the Governnment continue to pronote increased public
participation in that event by taking legislative or adm nistrative neasures,
such as submtting its bill on identity papers for the uprooted population to

t he Congress of the Republic.

184. The M ssion has observed that freedom of expression is w dely exercised
and, with respect to the conplaints received in the previous reporting period,
concl udes that no violation occurred. None the |ess, the Mssion remains
concerned about sonme cases of serious attacks on journalists, and is stil
verifying their possible relationship to the journalists' exercise of their
profession. It reiterates its recommendation that the Governnent take steps,
t hrough the conpetent bodies, to protect the life and physical integrity of
journalists.

185. The M ssion concludes that URNG has violated the right to freedom of
novenent by bl ocki ng hi ghways and roads, hol di ng people up for hours at a tine.
Mor eover, these actions have jeopardized the safety of civilians not involved in
the conflict, given the possibility of a reaction on the arny's part. The

M ssion recommends that URNG instruct its forces not to interfere with
civilians' freedom of novenent.
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186. Verification has also turned up cases in which the conmpetent State
authorities have failed to guarantee trade unions' right of association and have
not taken pronpt action to protect the right to unionize, which is under threat.
However, the absence, during the period, of extrajudicial executions and

ki dnappings directly linked to union activities is considered an inprovenent in
the situation.

Commitnent to strengthening institutions for the protection of human rights

187. The Governnent has failed to respond adequately to the serious shortcom ngs
of the public institutions in charge of ensuring respect for human rights, as
shown by the deficiencies in fulfilling the State's duty to take all reasonable
steps to prevent human rights violations and to investigate cases of such
violations in order to prosecute and punish the culprits and ensure that the
victins receive appropriate conmpensation. Although the shortcom ngs of these
institutions are one of the root causes of inpunity, the Mssion feels that the
CGovernment shoul d focus future efforts on the specific recomendati ons contai ned
i n paragraphs 204 et seq.

188. The M ssion reconmends that the Governnent support and strengthen the
Ofice of the Counsel for Human Rights and that it consider and respond pronptly
to the recommendations made by that official in fulfilnent of his vita
responsibility to ensure full respect for hunman rights.

Commitnent that there are no illegal security forces or clandestine structures:;
regul ation of the bearing of arnms

189. New findings brought to light in the verification show that organized
illegal groups continue to commt crimes and human rights violations and that
there is reason to believe that State agents are linked to themin nmany cases.
The M ssion reiterates its recommendation that the Government identify, disband
and suppress such groups and that it investigate possible |inks between them and
State agents, establishing accountability.

190. The M ssion appreciates the fact that the Ofice of Professiona
Accountability of the National Police is investigating cases where crimes have
been comm tted by police officers, and recommends that the Governnent continue
and step up the process of purifying the security forces by devel oping a

conpr ehensi ve policy that provides for political, disciplinary or admnistrative
action at all levels against persons who participate in acts of corruption or

ot her offences or who pronote inpunity in any way.

191. The M ssion values the adm nistrative and police neasures taken to tighten
control over the bearing of weapons by private individuals, and reiterates its
reconmendation that the Governnment institute statutory changes to heavily
restrict the right of private individuals to carry firearns.

Commitment to guarantee freedom of association and freedom of novenent

192. The Governnent has continued to honour its commtnent not to encourage the
est abl i shnent of new Voluntary Civil Defence Committees (CVDCs). Wth regard to
the freedom of conmunity nmenbers to deci de whether to join or drop out of CVDCs,

/...
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cases where this commtnent is disregarded and where pressures and threats are
used to inpede such freedom of choice continue to be reported. The M ssion
reiterates its recommendation that the Government support the work of the
Counsel for Human Rights to enable himto fulfil his function of verifying
conpliance with this commtnent, and that it issue instructions to halt such
pressures and threats.

Commi t ment concerning mlitary conscription

193. The M ssion concludes that the President's decision to institute a
tenmporary suspension of conpulsory mlitary service was upheld during the period
in question, and values the fact that, except in sone isolated cases which were
successfully resolved, forcible recruitnment has virtually ceased, in conpliance
with this comm tnent under the Agreement.

Commitment to safeguard and protect individuals and entities working for the
protection of hunman rights, as well as their activities

194. Abuse and intimdation of such individuals and entities, particularly by
CVDCs, military conmm ssioners and nmenbers of the arny, has persisted and is
encouraged by an intimdating practice of publicly associating these people and
institutions with subversive or guerrilla activities. The Mssion therefore
recommends that the Governnent nake public announcements designed to stop this
practice and all other violations of this conmtnent.

Commitment to conpensate and/or assist the victins of hunman rights violations

195. The M ssion, noting that no further steps have been taken to adopt measures
and programmes for compensating the victins of human rights viol ations,
recomends that the Governnent draw up a plan of action for identifying
categories of victinms and beneficiaries and providing for priority attention to
be paid to those whose needs are greatest owing to their econom ¢ and socia

st at us.

Commi t ment concerning human rights and the arned conflict

196. URNG has caused unnecessary harmto individuals and private property,
breaking the conmtment to end the suffering of the civilian population. In
their attacks on nmilitary targets, its forces have harned or jeopardized the
lives of persons not involved in the conflict and have failed to maintain
proportionality between the intended military objective and the foreseeabl e harm
that may be caused to the civilian popul ation

197. The M ssion recommends that URNG i ssue precise instructions to its
conbatants to refrain from causi ng unnecessary harmto individuals and property,
to take due care not to create additional risks to life in attacking mlitary
targets and, in particular, to end the practice of laying mnes or explosives in
areas where civilians work, live or circul ate.

198. The M ssion urges URNG to refrain fromattacks on civilian property, such
as its destruction of installations on rural estates in retaliation against
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agricul tural producers who refuse to pay the so-called "war tax", and any ot her
ki nd of reprisal

199. The M ssion urges the parties to the conflict not to recruit mnors and not
to allow children under the age of 15 to participate in the hostilities under
any circunstances, as required under the Convention on the Rights of the Child
and the relevant provisions of international humanitarian | aw.

200. Wth regard to the problens encountered by returnees in | xcan (para. 143),
the M ssion urges the Governnment to respect the agreenents signed with the
parties concerned and to guarantee conpl ete freedom of nmovenent in the area.

Conmi t ment agai nst i npunity

201. Verification has confirmed that inpunity remains the nost serious obstacle
to the enjoynment of human rights in Guatemal a, despite the manifest concern and
commitment of the President of the Republic to conbat it and the signs of
progress noted in paragraphs 87 and 166. The efforts made thus far have been
insufficient to conbat corruption or wongful practices and to overcone the
indifference or fear of many officials, a situation which seriously hinders
crime prevention and puni shnent and underm nes the val ue of penal |egislation as
a deterrent.

202. The M ssion considers that the various branches of State authority share
responsibility for conmbating inpunity. To fulfil that responsibility, the
Governnment nust give top priority to the design of a conprehensive policy of

deci sive action against inpunity. To that end, the Mssion reiterates the

i nportance of identifying the causes of inpunity (paras. 86 et seq.). In
addition, it would be highly desirable for political parties to incorporate this
priority into their programmes, in order to guarantee that it will continue to
receive full support follow ng the forthcom ng el ections.

203. Overcom ng the ineffectiveness of the systemof justice and the weakness of
the security forces in charge of preventing and punishing crinme should form part
of this conprehensive policy, under a plan for correcting the current |ack of
coordi nati on anong the Public Prosecutor's Ofice, the judiciary and the
National Police, so that these institutions can fulfil the functions assigned to
t hem under the new Code of Crimnal Procedure.

204. Wthout prejudice to the foregoing, the Mssion recomends that the
Governnent i mredi ately consider actions such as: (a) taking political,

di sciplinary or admnistrative neasures agai nst persons who violate human rights
or pronote inpunity; (b) supporting the judiciary and the Public Prosecutor's
Ofice by creating conditions in which their representatives can carry out their
investigations and actions without pressure or fear, and by supplying themwth
nore human, technical and financial resources; (c) promoting and introducing

i nprovenents in the adm nistration and managenent of the institutions of the
justice system (d) naking the necessary budgetary allocations to give these
entities more human, technical and financial resources and to make them
available in the many parts of the country where they are currently | acking; and
(e) introducing, within its sphere of conpetence, programes of training,
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refresher courses and specialized instruction for judicial officers, judges and
prosecutors in relation to the new Code of Crimnal Procedure.

205. In the Mssion's view, the National Police's key role in fighting inpunity
calls for sweeping refornms of its institutional bases and of the process used to
select and train its officers, in order to correct its structural and

pr of essi onal weaknesses and to supply it with new resources.

206. The M ssion calls upon the highest authority of the Public Prosecutor's
Ofice to ensure that whenever this institution | earns of offences commtted by
public officials, it adopts neasures to enable prosecutors to exercise their
powers swiftly and decisively and to take pronpt and substantive action in
fulfilnment of their indelegable role in the fight against inpunity, regardl ess
of the rank or status of the persons invol ved.

207. The M ssion also calls upon the Suprene Court of Justice to pay specia
attention, in review ng the conduct of judges, to cases involving human rights
violations. |t suggests that such reviews be carried out according to
predeterm ned, publicly announced criteria that safeguard the | egal guarantees
of those affected and the independence of the judiciary. The M ssion suggests
that the Government pronmote the adoption of the Judicial Cvil Service Act and
the Judicial Career Act, both of which are provided for in the Politica
Constitution of the Republic.

208. Wthout prejudice to the recomendati ons contained i n paragraphs 189

et seq., the conprehensive policy to fight the root causes of inpunity should
include a strategy for the conplete eradication of illicit associations |inked
to crinme which may enjoy the support, conplicity or tolerance of State agents.

209. The M ssion has noted attitudes which favour inpunity when the justice
systemdeals with mlitary interests, either because the issues involved, such
as the armed conflict, are considered to be exclusively within mlitary
jurisdiction, or because arny nenbers or collaborators are involved in the acts
in question.

210. The Mssion reiterates its reconmendation that the Governnent pronote
| egislative reforms to limt the jurisdiction of mlitary courts to specifically
mlitary offences commtted by mlitary personnel

211. The M ssion concludes that in many cases, mlitary conmm ssioners and
nmenbers of the Voluntary Civil Defence Conmittees continue to exercise contro
over rural communities and that they have been inplicated in abuses and human
rights violations. The Governnment should not allow military comm ssioners and
CVDC nenbers to continue to exercise functions which are essential and

i ndel egabl e duties of the State, such as the nmai ntenance of security and | aw and
or der.

212. Wthout prejudice to the crinmnal penalties which may derive fromthese
actions, the Mssion recommends that the arny play an active role in conbating
i mpunity by preventing, investigating and correcting such conduct, in view of
its authority over military conmissioners and its strong influence on the
activities of CVDCs.
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213. The Mssion reaffirns that everyone living in Guatenal a has the fundanental
right to be free fromfear and to be protected fromattacks on his or her life,
integrity, safety and freedom To correct the situation of inpunity and the
latent culture of intolerance, comunity involvenent is essential. To that end,
the Mssion calls upon the Government to |aunch a nation-w de canpaign for
justice and tolerance, with the participation of all sectors of Guatenal an
society. For its part, the Mssion will denbnstrate its commtnent to that
effort by providi ng assistance through programes ained at institution-building
and pronoting a culture of respect for human rights.
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Not es

al According to the M NUGUA verification handbook, a case is cl osed when
sufficient evidence is obtained to establish whether or not a violation occurred
or when, in the course of verification, it is established that the conplaint is
based on inaccurate data or falls outside the Mssion's mandate. A case nay
al so be cl osed when, after a discretionary period, no information is obtained on
the incident, nmaking it inpossible to verify. |In the latter instance, the
availability of new information may warrant reopening the case.
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Table 1. COWLAI NTS ADM TTED, BY CATEGORY OF ALLEGED VI OLATI ON a/

Right tolife

Extraj udi ci al executions or deaths in violation of

| egal guarantees

Attenpted extrajudicial executions

Death threats

Tot al

Right to integrity and security of person

Torture

Cruel, inhuman or degradi ng treatnent

Il1l-treat ment

Excessi ve use of force

G her threats

Tot al

Right to individual liberty

Arbitrary detention

Detention in violation of |egal guarantees

Ki dnappi ng
Host age-t aki ng

Enf or ced di sappear ances

Forci bl e, unjust or discrimnatory recruitnent

Right to due process

Tot al

Procedural guarantees

Ri ght of habeas corpus
Ri ght of access to the justice system

Tot al
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al The nunber of conplaints in each category may change during the

verification process.
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Political rights

Tot al
Right to freedom of expression

Tot al
Right to freedom of association

Tot al
Right to freedom of novenent

Tot al

G her violations in the internal arned conflict

Harm or suffering inflicted on civilians
Attacks on civilian property

Attacks on property essential to the survival of the civilian
popul ati on

Acts of terrorism
Failure to protect health workers and religi ous workers
Participation of children under 15 in the internal arned conflict
Tot al
G and tot al
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TABLE 2. PERCENTAGE OF COVPLAI NTS ADM TTED | N EACH CATEGORY

Per cent age

Right tolife 225 39. 47
Right to integrity and security of person 140 24.56
Right to individual liberty 50 8.77
Ri ght to due process 76 13. 34
Political rights 2 0. 36
Right to freedom of expression 0 0
Ri ght to freedom of association 35 6. 14
Ri ght to freedom of novenent 8 1.4
Violations in the internal armed conflict _34 5. 96
Tot al 570 100. 00

Tabl e 3. PERCENTAGE OF COVPLAI NTS ADM TTED | N EACH CATEGCRY:
COVPARI SON BETWEEN THE FI RST a/ AND SECOND REPCRTS

1st 2nd
report Percentage report Percentage

Right to life 107 37.15 225 39.47
Right to integrity and security of
per son 65 22.56 140 24.56
Right to individual liberty 34 11.8 50 8.77
Ri ght to due process 53 18. 4 76 13. 34
Political rights 1 0.37 2 0. 36
Ri ght to freedom of expression 2 0. 69 0 0
Ri ght to freedom of association 10 3. 47 35 6. 14
Ri ght to freedom of novenent 4 1.38 8 1.4
Violations in the internal arned
conflict _12 4.18 _34 5. 96

Tot al 288 100. 00 570 100. 00

al The nunber of conplaints in each category may change during the
verification process.



A 49/ 929
Engl i sh
Page 48



