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1. On the latest occasion at which the General Assembly considered the dispute
that had arisen with the host country over its attempts to apply domestic
legislation, the Anti-Terrorism Act of 1987 (ATA), in such a manner as to force
closure of the Permanent Observer Mission of the Palestine Liberation Organization
(PLO) to the United Yations in New York, the General Assembly adopted resolution
42/232 of 13 May 1988. By that resolution, the Secretary-General was once again
requested to report to the General Assembly on developments regarding this matter.

2. At the time of the adoption of the resolution, the United States had already
initiated legal proceedings in a domestic court of the United States against the
PLO (A/42/915/Add.4,  paras. 6-8)  in order to obtain judicial authorization to close
the PLO Observer Mission as required by the ATA. On 8 June 1988, the United States
District Court for the Southern District of New York heard oral arguments of
counsel irl the case United States of America v. The Palestine Liberation
Orsanizat_ion.  et al. At that hearing the United Nations was formally admitted as
A n  amicus c u r i a e  m e m o r a n d u m  o f  l a w  a n d  a p p e n d i c e s  h a darnicus curiae in the case.
been submitted to the Court by and on behalf o? the United Nations on 1 June 1988.

3. The Honourable Edmund L. Palmieri, United States District Judge, issued the
District Court's decision on the case on 29 June 1988, which is annexed to the
present report, By that decislen, the Court rejected the authorization sought by
the United States. The decision contains a number of points of interest to the
United Nations, which may be briefly sununarized as follows:
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The Court noted that United States statutes and treaties are both the
supreme law of the land and that the Constitution of the United States aota
forth no order of precedence to differentiate between them. The Court held
that only where a treaty is irreconcilable with a subsequently enacted statute
and Congress has shown a clear intent to supersede the treaty does the statute
take precedence.

In the present case, the Court found that the Woadquartora Agreement by
its language and the practice of the Unitud States obligates the Urlitod  Status
to allow the PLO tranait, entry and aceau  to tho United Nations. The Court
also ntated that these rights could not be effectively utilised wit.hout tho
use o f  o f f i c e s . Further, the ATA did not alter the Unitod Statas  obligations
under the Headquarters Agreement because it failed to disclose tho clear
legislative intent neceaaary for the Court to act in contravention of the
Headquarter6 Agreement.. The Court noted that the ATA doea not even montion
the Headquarters Agreement and that while the section of tho ATA prohibitinq
the maintenance of an office applies “notwithstanding any provision  of the law
to the contrary,” it does not purport to apply notzithstanding  any .tr.o,&y.

The Court rejected the argument that it should defer to the advisory
opinion of the International Court of Justice regarding the United States
obligation to arbitrate. In effect, the Court found that it could not direct
the United Statea  to arbitrate the dispute without excoodinq the scope  of its
powers. Ths matter wab one of international policy, an area in which courts
were generally unable to participate. The ultimate decision  as to how tho
United States should honour its treaty obligations wau  for tho executive to
decide. In addition, the Court emphasised that the dispute involved the
interpretation of domestic law, the ATA,  and that as a matter of domestic law
the interpretation of international obligations such aa the Headquartora
Agreement and their poaaihle  reconciliation with domestic law was for the
courts to decidn.

4. According to the relevant rules of court, the United States had 60 dr .a from
the date of the decision in question within which to file an appoal. On
29 August 1988  the United Stated  Departmen* of Justice announced t.het  the IJnitod
Statea  had decided not to appeal the decision of the District Court.

5. The decision by the United States not to appeal was welcomed by the
Secretary-General, The dispute between the Unitc+d  Nations and its host country
concerning the PLO Observer Mission has  thus come to an end.

/ . . .
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UNITED STATES DISTRICT COURT
SOUTHEIRN  DISTRICT OF NEW YORK
-.e----------------x
UNITED STATES OF AMERICA,

..
Plaintiff,

..
-aga.i.nst-

.. 88 Civ. 1962 (ELP)
THE PALESTINE LIBERATION
ORGANIZATTON, et al., .. ORDER AND OPINION

Defendants. :

Appearances of Counsel:

Rudolph W. Giuliani,  United States Attorney
Richard W. Mark, Assistant United States Attom’iey

Southern District CZ New York
One St. Andrew's Plaza

New York, New York 10007

John R. Bolton, Assistant Attorney General
Mona Butler
David J. Anderson
Vincent M. Garvey

United States Departmen?z  of Justice
Civil Division, Room 3335

Washington, D.C.  20530

Ramsey Clark
Lawrence W. Schilling

36 East 12th Street
New York, New York 10003

Appearances of Counsel, continued:
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Leonard 8. Boudin
Michael Krinsky
David Golove
Nicholas E. Poser
David B. Goldstein

Rabinowitz, Boudin, Standard, Krinsky 61 Lieb~rman
740  Broadway - FiLth Floor

New York, New York 10003

Keit Highet
Jose,h  D. Pizzurro

Curtis, Mallet-Prevost, Colt & Mosle
1.01 Park Avenue

New York, New York 10178-0061

Sheldon Ollengis,  President
Saul L- Shaman
Stephen L. Kass

Association of the Bar of the City of Yew York
42 West 44th Street

New York, New York 10036

*The following counsel moved to dismiss on 1 P. Mansour's
behalf and filed a brief. FolIowinq  that motion,  Messrs. Clark
and SchiJ.llhnq  appeared for Mr. Mansour.

**The IJnited  Nations and the Association of the Ear  of the
City of New York both requested leave to appear as arrris;i  wia
Thr court finds that both w have an af4equate  intara~t  in the
LFtfqrtion, even at the district court Imel, and that  their
participation  is desirable, Luava to file  is therefore granted.
m S. & E.D.N.Y. Gen.  R, 8; & Fed. H. App. P. 29; S.Ct-  R,
Prac,  36.3. I+ should be add&  that Mr. Carl-August
Flrischhauer,  Under-Secretary-General and tagal  Counsel of the
United Nations, was permtted  to address the court at the outset
of the arquments  of counsel that took place on ,Tuna 8. 1989,



PALMIERI,  J.:

The Anti-terrorism Act of 1987l  (the "ATA"),  is the focal

point of this lawsuit. At the center of controversy is the

right of the Palestine Liberation Orqanization (the @'PLC")  to

maintain its office in conjunction with its work as a Permanent

Observer to the United Nations. The case comes before the court

on the yovernment's motion for an fnjunctiorr  closing  this  office:

and on the defendants' motions to dismiss.

The United Nations' Hesdqunrters in New York were establish

agreement followed an invitation extended to the United Nations
----- -----11-m

lTitle  X of the Foreign RelatSm% Authorization Act for
Fiscal Years  1908-89. Pub. L. PO~1-204r  5) 1001-1005, 101 Stat.
1331, 1406-07; 22 U.S.C.A. 5) 5201-5203 (West Supp. 1988). It i
attached hereto as Appendix A.

2G.A.  Res. 169 (II), 11 U.N.T.S. 11, No. 147 (1347). 61
Stat. 756, T.I.A.S.  No. 1676, auth.~..~l..~e~  bv S.J. Res. 144, 80th
Cong., 1st Ses:3.. Pub. L. 80-357,  set-~Jdf_in  22 U.S.C. 5 287 not
(1982). We refer to the Headquarters Agreement as a treaty,
since we are not concerned here with making a distinction among
different forms of international agreement. The applicable law
implicates all forms, including the Headquarters Agreement.
W_e_i.rS?zx~r?~r_,-_Enss_i,  456  U.S.  25, 29-N)  (19W e

/.



by the United States, one of its principaL  founders, to establish

its seat within the United States.3

As a meeting place and forum for all nations, the United

Nd t ions, according to its charter, was formed to:

maintain international peace and security . . .; to develop
friendly relations amonq  nations, based on the principle of
ewal rights and self-determination of peoples . . .t to
ac)liuve  international cooperation in solving international
problems of an economic, social, cultural or humanitarian
cllaracter  . . .; and he a  centre  for  harmonizing  the  act ions
od nations in the atta‘nment of these common ends.

U.N. Charter art. 1. Today, 159 of the United Nations’ members

mint&in  missions to the U.F.  In New York. U.N. Protocol and

addi t ion, the  United  Nations  has,  f rom i ts  inc ip iency ,  welccm  ’

various non-member observers to participate in its proceedings.

zii!s?atA~FYtCre.ne~~, 4 W.N.  GAOR C.6 Amex (Agenda Item  50) 16, 17

1 14, U.N. Dot.  A/939/Rev.l (1949) (hereinafter m&

non-member nations, 4 intergovernmental organizations,5 and other
---me-

3H. Con. Res. 75, 79th Cong., 1st Sess., 59 Stat. 848
(1945).

4The Democratic People's Republic of Korea, the Holy See,
Monaco, the Republic of Korea, San Marino and Switzerland.
Ee_rn~~~~~.~~~~~~~9~-~6~ at 270-77.

5The  Asian-African Legal Consultative Committee, the Council
for Mutual Assistance, the European Economic Community, the
League of Arab States, the Organization of African Unity, and the
Islamic Conference. ~~Jssio~  No. 262  at 278-84.
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organi2ations6 currently maintain "Permanent Observer Missions"

in New York.

The PLO falls into the last of these categories and is

present at the United Nations as its invitee. m Headquarters

Agreement, 5 11, 61 Stat. at 761 (22 U.S.C. 5 287 note). The PLO

has none of the usual attributes of sovereignty. It is not

acncredited  to the United States' and does not have the benefits

of diplomatic imnlunity.8 There is no recognized  state it claims

to govflrn. It putports to serve as the sole political represent-

ative of the Palestinian people. See  g.enexu  Kassim,  m

lilglgUMLibeti.ip_r!Omani.c  ..&I t2o.S~~~f~r,4Juridi.~_41

Policy 1 (1980). The PID  nevertheles/s  considers itself to be the

representative of a state, entitled to recoqnition  in its

relations with other governments, and is said to have diplomatic

relations with approximately one hundred countries throughout the

world. & at 19.
---e-e- .e--

6The  PIA  and the South West African Peoples' Organization
(SWAPC). &rzlanentM~~&~-SJ~2B  at 285-86.

'Letter  from  Sec. of State George P. Shultz to Rep. Jack
Kemp (October 16, 1986) ("the  PLO Observer Hisaion  . . l is in no
sense accredited to the United States." ), repdnted-in  133 Con+
Rec. E 1,635-36  (daily ed. April 29, 1987 ) ; iuzard  1 E.e.ti.a.Msn.!i
UiIhkdl~orct ig.n-!SRel~~.S_qns~ -th._ws.f.'.the-.YDked-S_t_qtes  5 2 02,
Reporters' Note 6 at 84 (1988).

*Without  accreditation, no diplomatic immunity ensues. a
Unitt3d_Sf; tes  v.J)tost~.&@y,  734 F.2d  90s
1984),  Q&

(zd Cir.
,-denied,  469 U.S. 881 (1985).

I . . .



In 1974, the United Nations invited the PI,0  to become an

at-Iserver  at  the  U.N.,’ t o  llparticipate  i n  the  ssssions  and the

work of the General Assembly in  the  capaci ty  o f  observer,“l” The

right cbf  its representatives to admission to the United States as

well as access to the U.N. was immediately challnnqed under

American law. Judge  Costant ino  re jected  that  chal lenge  i n  uti-

&.f?m.a.!:dv  .,._  TIBir.cL’l.~,of.._B.‘n.a.~  . ..Il!xith..v .,.. iKis&ingsx, C i v i l Action No.

7 4  C  154’  (E.D.N.Y.  Novomber 1,  1974) .  The  court  uphe ld  the

presence of a PLO ri?prc:ytint.ative  in New York with access to the

United  Nations, altuit under certain entrance visa restrictions

which limited PLC personnel movements to a radius:  of 25 miles

from Colurr~kus  Circle in Manhattan. It stated from the bench:

This problem must be viewed in the context of ths special
responsibility which the United States has to provide
access to the United Nations under the Headquarters Agree-
mont . It is important to note for the purposes of this
case  that a primary goal of the United Nations is to provide
a forum when Feaceful discussions may displace violence as
a means of resolving disputed issues. A t  t i m e s  our
responsibility to the United Nations may require us to issue
visas to persons who are objectionable to certain segments
of  our  soc ie ty .

transcript at 37, p~~.~~‘4_1Y.._e.~~.,P3ed  in Department of

Since 1974, the PrX,  has continued to function without

interruption as a permanent observer and has maintained its
- m - - . - - - . - w - -

g &A.  Res.  3237, 29 U.N. CAOR Supp. 31 (Agenda Item 108) 4,
U.N. Dot. A/9631 (1974).

10Ib.S.d.:  sex plsg G . A . Res. 3236 and 3210, 29 U.N. GAOR
SUPP l 31 (Agenda Item 108) 3 61 4, U.N. Dot. A/9631 (1974).

/ . . .
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kission  to the United Nations without trammel, largely t?cause  of

the Headquarters Agreement, which we discuss below.

IX

In October 1986, members of Congress requested the United

States DepartmerIt of State to close the PLO offices lopated  in

the Unite,? States.ll That request proved unsuccessful, and

proponents of the request introduced legislation with the

explicit purpose of doing 30.~~

The result was the ATA, 22 U.S.C. §$ 5201-5203. It is of a

unique nature. tie have been unable to find any comparable

statute in the long history of Congressional enactments. The PM

is stated to be “a terrorist organitation and a threat to the

interests of the United Stakes,  its allies, and to international

law and should not benefit from  operating in the Urited States.n

r;~ U.S.C. 5 5201(b). The  ATA was added, without committee

llm 133 Cong. Rec. F 1,635 (daily ed. April 29, 1987)
(letter from Rep. Jack Kemp to Sec. of State George P. Shultz
(dated October 16, 1986)).

12~ti.PLO~~~smqc:~.-~Z__l.(lsl,  H-R.  2211,  100th  Gong.,
1st Sess., iDtroduce-m?-in  133 Cong. Rec. E 1,635 (daily ed. April
29, 1987). &tite~~~smm.-&ct~.f  1987, S. 1203 and H.R. 2548,
100th Cong., 1st Sess., j,ntroduced_in  133 Cong. Rec. S 6,448
(daily ed. May 14, 1987) a H 4,047 (daily ed. May 28, 1987).
Terrorist Orqanization  Fxclus_ipn  Act ~.f.JegI,  H.R. 2587, lOOti
Cong. , 1st Sess., introduce-d-  133 Cong. Rec. H 4,198 (daily ed.
June 3, 1987).

/ ,..
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hear * ngs, l3 as  a  rlJt?r  t o  t h e  Foreign Relat ions  Authorizat ion Act

for Fiscal Years 1988-89, vhich Frovided  funds for the operation

of the State Department, including the operation of the United

States Mission to the United Nations. Pub.  L.  loo-204 0 101, 101

Stat. 1351, 1335. The bill also authorized payments to the

United Nations for rn~ intenance  and operation. UL  6 102(a) (1) I

101 Stat .  a t  1336;  s,cs #.J~Q & 5 143 ,  101 Stat .  at 1306.

The ATA,  which became effective on Karch 21, 1988,14  forbids

the establishment or maintenance of “an office, headquarters,

premises, or  o ther  fac i l i t i es  or  el:tablishaents  within the

jur isdict ion of  the  IJ,lited  States at  the  behest  or  d i rec t ion  of ,

or with funds provided by” the PLO, if the purpose is to further
--.-

13The  ATA,  known as the Crassley Amendment after its
sponsor Senator Crassley of fowa, was added to the omnibus
foreign relations spending bill on the floor of the Senate on
October 8, 1987,  despite  the  ob jec t ions  o f  severa l  Senators .  See
133 Cong. Rec. S 13,855 (daily ed.  Oct .  8 ,  1987) (s tatement  of
Sen. Kassebaum) (“We  do have hearings scheduled in the Foreign
Relations Committee . . .  [ a n d ]  i t  i s  impcrtant  f o r  u s  t o  h a v e  a
hear ing  to  explore  the  ramif icat ions  ot the  i ssues .  .  .  .‘I); i-L,
S 13,852 (statement of Sen. Bingaman) (“We  need to further
explore the issues raised by this amendment. It is an aaendment
that  has  not  had any hear ings ,  has  not  been c o n s i d e r e d  in
committee, and one that raises very serious issues of constitu-
t i o n a l  r i g h t s .  .  .  .“).

The bt.Use  vers ion  o f  the spending bi l l  contair.ed  no
equivalent provision, and the  ATA vas  only  br ie f ly  d iscussed
during a joint conference which covered the entire spending bill.
The House conferees rejected, 8-11, an exemption for the Mission,
a f t e r  w h i c h  they  acceded  to  the  Senate ’ s  v e r s i o n .
s 18,193, 1 14 (daily ed. December 16, 1987)

133 Cong. Rec.

s 18,186,  ?,
SEZ  133 Ld,

18,189 (statements of Sen. Helms) ; ae a_&~  H.R.
Conf. Rep. No, 475, 100th Cong., 1st SCSS., 170-71 (1987).

14Pub. L.  100-204,  Tit le  X,  5 1002(a) 101 Stat.  1331, 1407,
s.~_t--g&t-~~  22 U.S.C.A. f 5201 note (West Shpp. 19d8).

I
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the PLO’s  in'zerests. 22 U.S.C.  5 5202(3). The ATA  also forbids

spending the PLC's  funds or receiving anything of value except

informational material from the PLO, with the same w ~3

requirement. I& §S 5202(l)  and (2).

Tan days before the effective  date, the Attorney General

wrote the Chief of the PLO Observer Mission to the United Nations

that "maintaining  a PLC Observer Mission to the United Nations

will  be unlawful," and advised him that upon failure of compli-

ante, the DepartV,i!nt of Justice would take  action in federal

court. This letter is reproduced in the record as item 28 of the

Compendium prepared at the outset of this litigation pursuant to

the court's April 21, 1988 request to counsel (attached as

Appendix 8). It is entitled 31Compendium  of the Legislative

History of the Anti-Terrorism Act of 1987, Related Legislation,

and official Statements of the Department of Justice and the

Department of State Regarding This Legislation.n The documents

in the compendium are of great interest.

The United States commenced this lawsuit the day the  ATA

took ef feet, seeking injunctive relief to accomplish the closure

of  the  Mission. The United States Attorney for this District has

personally represented that no action would be taken to enforce

the ATA  pending resolution of the li.tiqation  ln this court.

There are now four individual defcndnnts in addition  to the

PLO itself.15 Defendant Zuhdi  Lahib  Terzi,  who pot;~;osscs an
I-

lsTwo  of the original six individual defenljants  were not
served, and the action against them  has been dismi.ssed  on consent
without prejudice. Fed. R. Civ. P. 41(a)(i).

/ . . .



Algerian passport but whose citizenship is not divulged, has

served a8 the Permanont Observer of the PL& to the United Nations

s ince  1975 . Defendant  Riyad  H  Mansour,  a  c i t izen of  the  United

States, 33s  been the Deputy Permanent Observer of the PIX)  to the

United Nations sines  1983. Defendant Nasser Al-Kidwa, a citizen

of Iraq, is the Alternate Permanent Observer of ths PLO  to the

United Nations. And c-lafendant  Veronica Kanaan Pugh, a citizen of

G r e a t  B r i t a i n ,  i s  charged  w i t h  adr,rinistrative d u t i e s  a t  t h e

Observer Mission. These ;lefendants contend  that  th is  court  may

not  adjudicate  the  ATA’s  appl icabi l i ty  to  the  Mission because

such an adjudication would violate the United States’ obligation.
under Section 21 of the Headquart.ers  Agreement to arbitrate any

dispute with the United Nations. Apart from that, they argue,

application of the ATA  to the PLO Mission would violate the

United States’ commitments under the Headquarters Agreement.

They assert that the court lacks subject matter and personal

jurisdiction over them and that they lack the capacity to be

sued. Fed. R. Civ.  P. 12(b) (1) and (2) ; 17(b). Defendant Riyad

H.  Mansour addit ional ly  moves  to  d ismiss  for  fa i lure  to  s tate  a

claim upon which relief can be granted. Fed. R. Civ. P.

12(b) (6) .16 Plaintiff, the United States, moves for summary

judgment. Fed. R. Civ. P. 56.

-_-..  _-. .-  ----_-._-

l%ansour is  a lso  a  plaint i f f  in  the  re lated case  dec ided
today. &ndelsohn v. &es=,  88 Civ. 2005 (S.D.N.Y. June 29,
1988) (filed herewith). The court there addresses his claim that
the  ATA is  an unconst itut ional  Bi l l  o f  Attainder . See i!kl!Q
K-B.-ear (S.D.N.Y.  April  12,  1988)  (denying prel imi-
nary  in junct ive  re l ie f ) .

/ . * .
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Paracm4msdQn_PuerQQfendants

The PL0  maintains an office in New York. The PLO pays for

the maintenance and expenses of that officr. I t  m a i n t a i n s  a

telephone listing in New York. The  ind iv idua l s  employed  a t  the

PW’s  Missi.on t o  t.ha U n i t e d  Nations maintain a continuous

presence in New York. There  can be  littlr  quest ion that  i t  is

within the bounds of fair play and substantial justice to hail

them into court in New York. x,Jlks??-Sho460,  v* KMhins-

m, 326  U.S.  310,  320 (1945) . The l imitations that  the  due

process clause places on the exercise of personal jurisdiction

ars  the only ones applicable to the statute in these circum-

stances. 2 2  U7S.C.  5  5 2 0 3 ( b ) . a Yn_iQ&-SfLaltes  v, &&)?lig.~m-Q,

Q~AJQ,~+_~,  148 F.2d 416, 443-44 (2d Cir. 1945) (L. Hand, J.).

The PLC  does not argue that it or its employees are the benefic-

iaries of any drplomatic  immunity due to its presence as an

invitee o f  t h e  U n i t e d  Nations .  We have  no  dif f iculty  in

concluding that the court has personal jurisdiction over the PLO

and the individual defendants.

/ . . .



IV

courrsel  for the Pm and for the United Nations and the

Association of the Bar of the City of New York, as & u,

have suggested that the court defer to an advisory opinion of the

International Court of Justice. Obligafion

te Unw Section 21 of the Ur&td Hattins Hewartert

-e1988 I.C.J.  No. 77 (April 26, 1988)

(“U.N. v. U.S.“). That decision holds that the United States is

mund by Section 21 of the Headquarters Agreemrnt  to submit to

binding arbitration of a dispute precipitated Sy thr passage of

tha ATA. Indeed,1 it is the PLO's  position that this alleged duty

to arbitrate deprives the c.outt  of subject matter jurisdiction

over this litigation.

In June 1947, the United States subscribed to the Head-

quartrrs  Agreement, defining the privileges and i-unities of the

United Nations' Headquarters in New York City, thereby becoming

the "Host Country"-- a descriptive title that has followed it

through many United Nations proceedings. The Headquarters

Agreement was brought into effect under United States law, with

an annex, by a Joint Resolution of Congress approved by the

President on August 4, 1947.17 The PLC rests its argument, as do

the &, on Section 21(a) of the Heddquartars  Agreement, which

i7S.J. Res. 1 4 4 , 61 Stat. 7 5 6 ( 2 2 U.S.C. 0 287 note):
n.2,

m
w. Se!z alssz 1 FQrdm ReldAQns of fk United  States

1947 4 2 - 4 6 ( 1 9 7 3 ) .

/ . . .



provides  for  arb i trat ion  in  the  case  o f  a n y  dispute  betwec->n  the

United Nations and the United St,ates  concerning the interpreta-

tion or application of the Headquarters Agreement. Because

interpretation of the ATA  requires an interpretation of the

Headquarters Agreement, they argue, this court must await the

decision of an arbitral tribunal yet to be appointed before

making its decision.

Section 21(a)  of the Headquarter:; Agreement provides, in

part:

Any  dispute  b_e_t~en.t_he.-.Ur!i.~d_.~a_~li9.n~~~-~~~t-~~-s~~~t
concerning the interpretation or application of this
agreement or of any supplemental agreement, which is not
settled by negotiation or other agreed mode of settlement,
shall be referred for final decision to a tribunal of three
arbitrators. . . .I'

61 Stat. at 764 (22 U.S.C. 5 287 note) (emphasis supplied).

Because  these proceedings are not in any way dirxted  to settling

any dispute, ripe or not, between the United Nations and the

Wnrted States, Section 21, is, by its terms, inapplicable.18 The

fact that the Headquarters Agreement was adopted by a majority of

both Houses of Congress and approved by the President m 61

Stat. at 768, might lead to the conclusion that it provides a

rule  of decis ion requir ing arbitrat ion any tiue the  interpreta-

. __-_ _ _..-__- --- e..*--.

lRThe  United Nations has explicitly refrained from becoming
a party to this litigation. The Internaticnal  Court of Justice
makes a persuasive statement that the proceedings before this
court "cannot be an 'agrc 1 mods of settlement' within the
meaning of section 21 of L.le  Headquarters Agreement. The purpose
of these proceedings is to enforce the Anti-Terrorism Act of
1987; it is not directed to settling the [alleged] dispute,
concerning the appl icat  ion of the Headquarters Agreement. I1 U. N.
v,y,$,, sup=, 1988 I.C.J. No. 77 1 56, slip op. at 23.

/ . . .



tion of the Headquarters Agreement is at issue in the United

states courts. That conclusion would be wrong for two reasons.

First, this court cannot direct the United States to submit

to arbitration without exceeding the scope of its Article III

powers. What sets this case apart from the usual. situation in

which two parties have agreed to binding arbitration for the

settlement of any future disputes, requiring the court to stay

its proceedings, SL 9 U.S.C. 5 3 (1982),lg  is that we are here

involved with matters of international policy. This is an area

in which the courts are generally unable to participate. These

questions do not lend themselves to resolution by ?.djudicatFon

under our jurisprudence.
S e e  ssm.mMy  E!&e.rz...w  / 3 6 9 �☺ l S l

1 8 6 , 211-13 (1962). The restrictions imposed upon the courts

forbidding them to resolve such questions (often termed "polit-

ical  questions") derive not only from tile: limitations which

inhere in the judicial process but also from those imposed by

Article III of the Constitution. &Xb?N'v  v. Mad%kz& 5 U.S. (1

Cranch)  137, 170 (1803) (Mar:;hall, C.J.) ("The  province of the

court is, solely, to decide on the right of individuals, not to

inquire how the executive, or executive officers, perform duties

in which they have a discretion. Questions in their nature

political, or which are, by the constitution and laws, submitted

- - -

lgThe  Federal Arbitration Act itself, 9 U.S,C.  53 1-14
(19821, is applicable only to lra written agreement evidencing a
transaction involving commerce." CL, 5 2: EiernhardU
i%?lYmmic  co. of AlTIer&,  350 U.S. 190, 200-01 (1956).

/ . . .



to the executive can never be made in this Court.“). The

decision in Mubury  has Kever been disturbed.

The conduct of the foreign relations of our Government is

committed by the Const!tution  to the executive and legislative-

t h e  ttpolitical “--departments of the government. As the Supreme

Court noted in B-akt?~-v,.-Cq~,  s~pxg,  369 U.S. at 211, not all

questions touching upon international relations are  automatically

pol i t ical  quest ions . Nonetheless, were the court to order the

United States to submit to arbitration, it would violate several

of the tenets to which the Supreme Court gave voi,ce  in Baker v.

Carr* SuDral 369 U.S. at 217.20 Resolution of the question

whether  the  United States  wi l l  arbitrate  requires  “an initial

pol i cy  determinat ion o f  a  k ind c lear ly  for  nonjudic ia l  d iscre -

t i o n ; ” deciding whether the United States will or ought to submit

to  arbitrat ion, in the face of a determination not to do so by

the executive, 21 would be impossible without the court “express-

20The same i s  t rue  o f  the  suggest ion  of  amicug,  the
Association of the Bar of the City of New York, that this court
dec l ine  to  exerc ise  i ts  equity  jur isdict ion  before  an arbi tra l
tribunal has been convened. by doing so, the court could thereby
place the executive department in an awkward poaititn,  leaving
the impression that the court, rather than the executive, is
making the determination of this issue of foreign policy, The
court should not do by indiit?ction  what it cann,>t do directly.

211t is important to note that we may not inquire into the
execut ive ’ s  reasons  for  re fra ining  from arbi trat ion ,  and in  fact
those re*3sons are not befsre \IS. Ss Press Conference, Assistant
Attorney General Charles Cooper, 16 (March 11, 1988) ("1 would
not describe any of the deliberations that went into that
decision.“); sm m titter  of Assistant Attorney General John
R. Bolton to Judge Edmund L. Palmieri (May 12, 1988) (docketed at
the request of government counsel in 88 Civ. 1962 and 88 Civ.
2005)  ( “arbitrat ion woulr’A not be appropriate or timely").

I .*.
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ing lack of the respect due coordinate branches of government;"

and such a decision would raise not only the @'potentiality'"  but

the reality of "embarrassment from multifarious pronouncements by

various departments on one question." It is for these reasons

that the ultimate decision as to how the United States should

honor  its treaty obligations with the international community is

one which has, for at least one hundred years, been left to thta

executive to decide. WdwaQj,  Cum,  444 U.S. 996, 996-97

(1979) (vacating, with instructions to dismiss, an attack on the

?resident's  action in terminating a treaty with Taiwan); Clark v.

pJ&?J,  331 U.S. 503, 509 (1947) ("President and Senate may

denounce a treaty ad  thus term!.nate  its life")  (guotinq  Techt v.

Ku, 229 N.Y. 222, 243 (Cardozo, J.), wt. de-,  254 U.S.

643 (1920)); 9s.m  v, C.entrz&Leather C&, 246 U.S. 297, 302

(1918) (redress for violation of international accord must be

sought via executive); Chae-shan  Pi.rg  v. U-d States [The

mnese  Exs,Luslon  Casti,  130 U.S. 581, 602 ("the  question whether

our government is justified in disregarding its engagements with

another nation is not one for the determination of the courts")

(1889); bccora )Jhitnev  v, Rober_tson,  124 U.S. 193, 194-95 (1888).

Consequently the question whether the United States should submit

to the jurisdiction of an international tribunal is a question of

policy not for the courts but for the political branches to

decide. 22

22The political question doctrine is inapplicable to the
court's duty to interpret the Headquarters Agreement and the
ATA. JaPa_nMhaWAssociation  v. Awd..can Cet.GB-nXotieu,

/ . . .
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Section 21 of the Headquarters Agreement cannot provide a

rule of decision regarding the interpretation of that agreement

for another reason: treating it as doing so would require the

courts to refrain from undertaking their constitutionally

mandated function. The task of the court in this case is to

interpret the ATA  in resolvinq this dispute between numerous

parties and the United States. Interpretation of the ATA,  as a

matter of domestic law, falls to the United States courts. In

interpreting  the ATA, the effect of the United States’ interna-

tional obl?gations-- the United Nations Charter and the Head-

quarters Agreement in particular--must be considered. As a

matter of domestic law,matter of domestic law, the interpretation of these internationalthe interpretation of these international

obligations and their reconciliation, if possible, with the ATAobligations and their reconciliation, if possible, with the ATA

is for the courts.is for the courts. It is,It is, as Chief Justice Marshall said,as Chief Justice Marshall said,

"emphatically the province and duty of the judicial department to"emphatically the province and duty of the judicial department to

say what the law is."say what the law is." &?-l&4. Z3!JLB  _-&?-l&4. Z3!JLB  _-Madison, 5 U.S. (1 Cranch) 137,Madison, 5 U.S. (1 Cranch) 137,

177 (1803).177 (1803). That duty will not be resolved without independentThat duty will not be resolved without independent

adjudication of the effect of the ATA  on the Headquarters

Agreement. Awaitinq the decision of an arbitral tribunal would

be a repudiation of that duty.

Interpreting Section 21 as a rule of decision would, at a

minimum, raise serious constitutional questions. We do not

interpret it in that manner. SIIIRB  v~-..~~.3~tdiv.!Z~tiP~  f~!lbZXQ t

478 U.S. 221, 230 (1986). We are interpreting the Agreement, but
are unwilling to expand the reach of its arbitration clause to a
point which would be inconsistent with the limitations placed
upon us by the Constitution.

I . . .



440 U.S. 490, 500-01 (1979). 'It would not be consonant with the

court's duties for it to await the interpretation of the

Headquarters Agreement by an arbitral tribunal, not yet consti-

tuted, before undertaking the limited task of interpreting the

ATA  with a view to resolving the actual dispute before it.

In view of the foregoing, the court finds that it is not

deprived of subject matter jurisdiction by Section 21 of the

Headquarters Agreement and that any interpretation of the

Headquarters Agreement incident to an interpretation of the ATA

must be done by the court.

If the ATA  were construed as the governlnent  suggests, it

would be tantamount to a direction to the PLO Observer Mission at

the United Na+ions  that it close its doors and cease its

operations instaG-942. Suczh  an interpretation would fly in the

face of the Headquarters Agreement, a prior treaty between the

United Nations and the United States, and would abruptly

terminate the functions the Mission has performed for many years.

This conflict requires the court to seek out a reconciliation

between the two.

Under our constitutional system, statur  s and treaties are

both the supreme law of the land, and the Constitution sets forth

no order of precedence to differentiate between them. U.S.

/ . . .



Const. art. VI, cl. 2. Wherever possible, both are to be qiven

effect. E141  Trr_n_.~o~l~-A.i~~*~~-s~,.r~~~~k~~~  I

466 U.S. 243, 252 (19L4);  ~~j~-$~ge_r  v. Bassi,  456 U.S. 25, 32

(1982); ~~~h~~~n~washi-~sf~._Sf~~~~ercial  PBS~U

Flshl~~.sseX_F.~~~~~-~-~..i~.~, 4 4 3 U . S . 658 N 690, WjJipB,  444 U.S.

816  ( 1979)  ; Mc~ublo.ch__v_,~.._sn~=_i~~.~~d  ._.  ___I_.Na  c i axd -AaB.rLn.e.wsde

~&~.ras,  372 U.S. 10, 21-22  (1963); ~zQL-.&J~~, ~a=,  331

U.S. at 510-11;  Shcw.~~u~~.y_,~~~ited,~~,  112 U.S.  536, 550

(1884). Only where a trosty  is irreconci \ble with a later

enacted statute and Congress has clearly evinced an intent to

supersede a treaty by enacting a statute does the later enacted

statute take precedence. E.? g * The Shl_n_e_s_ee.rcs~LC.as  I .ssm  ,

130 U.d. at 599-602 (finding clear intent to supe-sede);  Edye  v.

P.n~sar_t-~~~_l.T.h.e_IIc?~~d  ☺?on~y  3~~ 5 e.;3., 112 U 9 S  l 58 0 e 5 97-g  9 ( ln q 4 )

(same, decided on the same day as Ch-.ewJ.eolg,  eprg, which found

no such intent); S~.l?.th._A.fri(la.n--Ai.ru.ys_v_.,--~~l~,  817 F. 2d 11%

121, 125-26 (D.C. Cir.)  (Anti-Apartheid Act  of 1486, directing

the Secretary of State to "terminnte  the Agreement Between the

United States of Arcerica  and the Government of the Union of South

Africa” irreconcilable with that treaty), f.e&--den&ed,  108 S.Ct.

229, 98 L!.E.td 188 (October 13, 1937) ; P..i.ggs-v.Shult.~,  4 7 0 F . : d

461, 466 (D.C. Cir. 1372), crq.t.-.dcn_fed  411 U.S.  931 (1973) .

Cm@r_f: Kw-mdnc?e.~Tribe of-Tndiwe.x.  JJn5V?d_Stat~-_s,  391 U . S .

404, ?‘; (1968) (finding no clear intent to abrogate treaty) ;

McCulloch  v. ~,p~~cd~~d_C1_e_.M1rine.ro~,  _su_~~,  372 U.S. at 21-22

/ . . .
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( s a m e ) ;  ~k,-~..,~._~~~-~~ateg,  288  U.S.  102, 119-20  (1933)

(same).

The long standing and well-established position of the

Mission at the! United Nations, sustained by international

agreement, when  considered along with the text of the ATA  and its

legislative hi!;tory, fails to disclose any clear legislative

intent that Cotygress  was directing the Attorney General, the

State Department or this Court ) act in contravention of the

Headquarters Agreement. This court acknovledges the validity of

the government's position that Congress m m gowet:  to enact

statutes abrogating prior treaties or international obligations

entered into by the United States. !W&MY  vI IWertson, EAUX

124 U.S. 193-95; IGheHen~-~_c_rreyl_~(~-~,  s-, 112 U.S. at 597-99.

However, unless this power is clearly and unequivocally exercis-

ed, this court is under a duty to interpret statutes in a mapner

consonant with existing treaty obligationa. This is a rule of

statutory construction sustained by an unbroken line of authority

for over a c:entury  and a half. Recently, the Supreme Court

articulated it in W~~~rsg~~,.-~-,__Je_osgi,  a~, 456 U.S. at 32:

It has been maxim of statutory constriction since the
decision in &rx-av  v, Th.g._C.hati~g  Betsy, Z,  U.S. (2 Cranch)
64, 118 (1804),  that "an  act of Congress ought never to be
construed to violate the law of nations, if any other
possible construction remains. . . ."

/ . . .



mm!3.l  I 345 U.S. 571, 5’18  (1953);  Qprk  V, Allen, supr~,  34i U.S.

Eax~LfL,  291 U.S. 1 3 8 ,  160 ( 1 9 3 4 ) ;  Cumrd SALSs,,~-Mall.zn,

262 U.S. 100, 132, 132 (1923) q\Jtherland,  J. ,  d issent ing)  ; Chew

lIk!!9  I SJdE.E!a  1 112 U.S. at 602 (1854).

The American Lsw Institute’s recently revised &s-t.$tf;.Fl_mt:_n_k

r e f l e c t s  this  unbroken l ine  o f  authori ty :

5 115. Inconsistency Between International T.aw  or Agreement
and Domestic Law: 1.1~  of the United States.

(1) (a) An Act of Congrec,s supersedes an earlier rule
of  international  law or  a  provis ion  of an international
agrc?ement  as law of the United States ,~,-th.e~~.pccse  of
she”.  act t.a  --..  s~~P.or~~~dcJh@  . ..~~rXL!x  .-~~.4tQ-r-.Pt_o.YF~~r?i~
fiea  arid i f  the  dct  and the  ear l ier  mle or  prov i s ion
cannot  be  fa ir ly  reconc i led .

(emphasis supplied).

We believe the PTA and the Headquarters Agreement cannot be

reconc i l ed  except  by f ind ing t.he ATA inappl icable  to  the  PLD

Observer Mission.

and access stems nclt  only from the language of ,:he  Headquarters

Agreement but also flrom  forty years of practice under it.

Section 11 of the Il(-!l~(~[.Iu,.~rtcJrs  Acjrcement rends, in part,

The federal, state or local authorities of the United States
shall not impose any impediments to transit to or from t.he
headqllarters  d i s t r i c t  o f : ( 1) representat  ivt’s of Members
. . ., (5) other persons invited to the hcadquasters

/ . . .
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district by the United Nations . . , on official business.

61 Stat. at 761 (22 U.S.C. 5 287 note).23 These rights could

not be effectively exercised without the use of offices. The

ability to effectively orgnnize  and carry out one's  work,

especially as a liaison to an international orqanization, would

not be possible ot'remise. It is particularly significant that

Section 13 limits the application of United States law not only

with respect to the ontry  of aliens, but also their residence.

The Headquarters Aqracmont  thus contemplates a continuity limited

to official United  Naticns  functions and is entirel.y  consistent

with the maintenance of missions to the United Nations. The

exemptions of Section 13 are not limited to members, but extend

to invitees as well.

Tn addition, there can be no dispute that over the forty

years since the United States entered into the Headquarters

Agreement it has taken a number of actions consistent with its

recognition of a duty to refrain from impeding the functions of

observer missions to the United Nations. It has, since the early

days of the U.N.'s  presence in New York, acquiesced in the

presence of observer missions to the U.N. in New York. S-92

-__--  -...-..  --- -.-.  - .._-  . . ..-  -_--

23Section  12 requires that the provisions of Section 11 be
applicable "irrespective of the relations existing between the
Governments of the persons referred to in that Section and the
Government of the United  St<\tes.* 61 Stat. at 761 (22 U.S.C.
5 287 note).

Section 13 limits the applicability of the United States
laws and regulatior  4 regarding the entry and residence of aliens,
when applied to those affiliated with the United Nations by
virtue of Section 11. IL at 761-62 ( 2 2  U . S . C .  5 2 8 7  n o t e ) .
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After the United Nations invited the PX to participate as a

permanent observer, the Department of Stat.  took the porition

tha\: it was required to provide access  to tha U.N. for the PLO.

the rights of entry, ac(1:t!ss  and residence guaranteed to inviteas

include the right to maintain offices.

The view that under the Headquarters Agreement  the United

States must allow PL0 representatives access to and pressnca in

the vicinity of the United Nations was adopted by t;hs  court in

t!i.r&kP.am.ti9uRusor_s’ntimthv,  t aAKa  : a93

e.iLm  ~~~~Lbw.S.~~E-~~~shu~,  633  F. SUPP. 525, 526-27

(D. Mass. 1986). The United states has, for fourteen years,

acted !n a manner consistent with a recognition af the PLO’s

rights in the Headquarters Agreement. This course  of conduct

under the Headquarters Agreement is important evidence of it8

meaning. C'CoDmr v. Wniu.d  StgJ2n, 479 U.S. 27, -, 107 S.Ct.

347, 351, 96 L.E.2d  206, 214 (1986).

Throughout 1987, when Congress was considering the ATA, tha

Department  of State elaborated its view that the Headquarter8

Agreement contained such a requirement. Perhaps the most

unequivocal elaboration of the State Department'8 interpretation

was the letter of J. Edward Fox, Assistant  Secretary for

/ . . .
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Legislative Affairs, to Dante Fascell, Chairman  of the House

Committee on Foreign Affairs (November 5, 1987):

The United States has acknowledged that [the invitations to
the PLXI  to become a permanent observer]  give rise to United
States obligations to accord PLO observers the rights set
forth in sections 11-13  of the Headquarters Agreement. m,
!h!3cr,  I 1976 I>.ismS-!zf  Yn.iUd-S~~~ct~~  in In-
m 74-75. The proposed legislation would effectively
require the United States to deny PLO  observers the entry,
transit, and residence rights required by sections 11-13
and, as a later enacted statute, would supersede the
Headquarters Agreement in this regard as a matter of
domestic  law.

The proposed legislation would also . . . . break a 40-year
practice regarding observer missions by nations hosting U.N.
bodies and could legitimately be viewed as inconsistent with
our responsibilities under sections 11-13  of the United
Nations Headquarters Agreement. * + + 24

Shortly before the adoption of the ATA,  during consideration

of a report of the Committee on Relations with the Host Country

by the General Assembly of the United Nations, the United States'

representative noted "that the United States Secretary of State

had stated that the closing of the mission would constitute a

violatioIl  of United States obligation under the Headquarters

Agreement. @I U.N. Dot  A/C.6/42/SR.58 (November 25, 1987) at 9 3.

24This  letter was reproduced as item 33 of the Compendium
submitted by the parties to the court. m ~1s~  Letter from Sec.
of State Ceor,ge P. Shultz to Sens. Robert J. Dole, Charles E..
Grassley, Claiborne Pell and Rep. Jack F. Kemp (July 31, 1987)
("this  would be ieen as a violation of a U.S. treaty obliga-
t ion“)  ; Letter fx)orn  Sec. Shultz to Sen. Dole (January 29, 1987),
reprin..e$_Fo,  133 Cong. Rec. S 6,449 (daily ed. May 14, 1987)
(llwhile we are therefore under an obligation to permit PLO
Observer Mission Personnel to enter and remain in the United
States to carry out their official functions at U.N. head-
quarters, we retain the right to deny entry tc, or expel, any
individual PLO representative directly implicated in te,rrorist
acts”) ; Letter from Sec. Shultz to Rep. Kemp (November 12, 1986),
r-qpant.e,d--b.,  133 Cong. Rec. E 1,635, 1,636 (daily ed. April 29,
1987)  (same languaqe)  .

/ . . .
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Ha had previously stated that "closing the mission, in our view,

and I emphasize this is the executive branch, is not consistent

with our international legal obligations under the Headquarters

Agreement.@@ Partial Transcript of the 126th Meeting of the

Committee on Relations with Host Country, at 4 (October 14,

1987). And the day after  the ATA  was passed, State Department

spokeswoman Phyllis Oakluy told reporters that the ATA,  "if

implemented, would be cljntrary  to our international legal

cbl iqations  under the IIe~~~~(~~arters  Agreement, [JO the administra-

tion intends] . . . to engage in consultations with the Conqr>ss

in an effort to resolve this matter."  Department of State Daily

Fress Briefing at 8 (December 23, 1987).25

It seemed clear to those in the executive branch that

closing the PL- mission would be a departure from the United

statas practice in regard to observer missions, and they made

their views known to members of Congress who were instrumental in

the passage of the ATA. In addition, United States representa-

tives to the United Nations made repeated efforts co allay the

concerns of the U.N. Secretariat by reiterating and reaffirming

the obligations of the United States under the Headquarters

,.-.-.-T-v-- -..-.--

25This  court has no information concerning the nature or
content of these consultations, beyond the fact that the
Department  of Justice and the Department of State both appear to
:;upport  current efforts to repeal the ATA. See  H.R. 4078, 100th
Cong. , 2d Sess., introducFz$-A  134 Cong. Rec. H 696 (daily ed.
March 3, 1988) (statement of Rep. Crock<  ;t); Tetter  from Acting
Assist. Atty. Gen. Thomas M. Boyd to Rep. Dante B. Fascell (May
10, 1988) (expressing reservations about H.R. 4078, but support-
ing it, with modifications): Letter from Assist. Sec. of State J.
Ed;Jard  Fox to Rep. Fascell (April 29, 1988) (same).
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Agreement.26 A chronological record c: their efforts is set

forth in the advisory opinion of the International Court of

Justice, Lfl.  v. U.S., sup), 1988 I.C.J. No. 77 11 11-22, slip

op. at 5-11 (April 26, 1988). The U.N. Secretariat considered it

necessary to request that opinion in order to protect what it

considered to be the U.N.' s rights under the Headquarters

Agreement.27 The United Nations' position that the Headquarters

Agreement applies to the PLO  Mission is not new. 1979 U.N.

Jurid. Y.B.  169-70; 9~ 1980 U.N. Jurid. Y.B. 188 1 3.

"Although not conclusive, the meaning attributed to treaty

provisions by the Government agencies charged with their

negotiation and enforcement is entitled to great weight."

(1982). The interpretive statements of the United Nations also

carry some weight, especially because they are in harmony with

the interpretation given to the Headquarters Agreement by the

Department of State. ~!.~QEIK!X,  s.vE?r;r,  479 U.S.  at -t 107 s.ct.

at 351, 96 L.E.2d  at 214.

26a  Letter from Vernon A. Walters, U.S. Ambassador to the
U.N., to U.N. Secretary General Javier Perez de Cuellar (October
27, 1987); Letter from Herbert S. Okun to Secretary General Perez
de Cuellar (January 5, 1988).

271n  addition, the U.N. General Assembly has, on several
occas ions , reaffixed  its position that the PLO Mission is
covered b y  t h e  provis ions  of  the  Headquarters  Agreement .  G.A.
Res. 42/230  (Agenda item 136) (March 23, 1983); G.A. Res. 42/229A
(Agenda item 136) (March 2, 1988); .see 41s~  G.A. Res. 42/232
(Agenda item 136) (May 18, 1988).
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Thus the language, application and interpretation of the

Headquarters Agreement lead us to the conclusion that it requires

the United States to refrain from interference with the PLO

Observer Mission in the discharge of its functions at the United

Nations.

The lengths to which ,ir courts have sometimes gone in

construing domestic statutes so a:; to avoid conflict with

international agreements are suggc.zsted  by a passage from Justice

Field's dissent in Ch.e_w_-f~om, $.u~~~~ 112 U.S. at 560, 560-61

(1884):

I am unable to agree with my associates in their construc-
tion of the act . L . restricting the immigration into this
country of Chinese lsborers. That construction appears to
me to be in conflict with the language of that act, and to
require the elimination of entire clauses  and the interpola-
tion of new ones. It renders nugatory whole provisions
which were inserted with sedulous care. The change thus
produced in the operation of the act is justified on the
theory that to give it any other construction would bring it
into conflict with the treaty; and that we are not at
liberty to suppose that Congress intended by its legislation
to disregard any treaty stipulations.

Cb+ew  Hepg concerned the interplay of legislation regarding

Chinese laborers with treaties on the sane subject. During the

passage of the statute at issue in ~~Pw.-~,~.QJx,  Ilit  was objected

to the legislation sought that the treaty of 1868 stood in the

way, and that while it remained unmodified, Fuch  legislation

would be a breach of faith to China. . . .* & at 569. In

spite of that, and over Justice Field's dissent, the Court, in

Justice Field's words, tfnarrow[ed]  the meaning of the act so as

/ . * .
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measurably to frustrate its intended operation." Four years

after the decision in .Qxx~, Congress amended the act in

quest ion to  nul l i fy  that  decis ion. Ch. 1064, 25 Stat. 504. With

the amended statute, there could be no question as to Congress’

intent to supersede the treaties, and it was the later enacted

statute which took precedence. 3SXGMnese  ExGWS~,

bup~-,  130 U.S. at 598-99 (1889).

The principles enunciated and applied in (=hew&X!X~g  and its

progeny,  eAf Tx.m~~rl.~.Ati.i.~~  si.wxb 4 6 6  Urns*  at 252;

kle_hbexse~msi,  suw.a, 456 U l Se  at 32 ; MshP

w, m, 391 U.S.at 413; &Q,~llo~~ v. S&adadda

~.~~JISXQS~  ~ug~t8,  3 7 2  U.S. a t  21-22; p~sggU?dver:,  sUx..h  2 9 1

U.S. at 160; &ok  v. UnJted  S+gteg,  SZ~BLQ, 288 U.S. at 119-20,

require the clearest of expressions on the part of Congress. We

are constrained by these decisions to stress the lack of clarity

in Congress’ action in this instance. Congress' failure to speak

with one clear voice on this subject requires us to interpret the

ATA  as inapplicable to the Headquarters Agreement. Thi i s  so,

in short, for the reasons which follow.

First, neither the d Lssion  nor the Headquarters Agreement is

mentioned in the ATA itself. Such an inclusion would have left

no doubt as to Congress’ intent on a matter which had been raised

repeatedly with respect to this act, and its absence here

reflects equivocation and avoidance, leaving the court without

clear interpretive guidance in the language of the act. Second,

while the section of the ATA  prohibiting the maintenance of an

/ . . .



o f f i ce  appl ies “notwithstanding any provision of law to the

contrary,1u  2 2  U.S.C.  § 5202(3),it does not purport to apply

notwithstanding any g-r-e-a-. The absence of that interpretive

instruction is especially relevant because elsewhere in the same

legislation Congress expressly referred to “United  States law

(including any treaty)  . I’ 101 St(at. at 1343. Thus Congress

fai led ,  in  the  text  o f  the  ATA, to provide guidance for the

interpretat ion  o f  the  act , where it became repeatedly apparent

btlfore  its passage that the prospect of an interpretive problem

was inevitable. Third, no member of Congress expressed a clear

and unequivocal intent to supersede the Headquarters Agreement  by

passage of the ATA. In contrast, most who addressed the subject

o f  conf l i c t  denied  that  there  would  be  a conf l i c t : in their

view, the Headquarters Agreement did not provide the PLO  with any

right to maintain an office. Here again, Congress provided no

quidance for the interpretation of the ATA  in the event of a

conflict which was clearly foreseeable. And Senator Claiborne

Pell, Chairman of the SeTate Foreign Relations Committee, who

voted  for  the bil l , raised the possibility that the Headquarters

Agreement would take precedence over the ATA  in the event of d

conf l i c t  between the  two.28 His suggestion was neither opposed

nor debated, even though it came in the final minutes before

passage of the ATA.

A more complete explanation begins, of course, with the

statute ’s  lanquage. The ATA  reads, in part:
- - - - -  -.-  ---.._-_

28133 Cong. Rec. S 18,185-86 (daily ed. December 16, 1987).
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It shall be unlawful, if the purpose be to further the
interests of the PLO * * * --

* l *

(3) notwithstanding any provision of law to the
contrary, to establish or maintain an office, headquarters,
premises, or other facilities or establishments within the
jurisdiction of the United States at the behest or direction
of, or with funds provided by the PLx> l * 6.

22 U.S.C. ) 5202(3).

The Permanent O;:iserver  Mission to the United Nations is

nowhere mentioned jn haec  verbn  in this act, as we have already_.  --- ___-_  - -

observed . It is ncvectheless  contended by the United States that

the foregoing provision requires the closing of the Mission, and

this in spite of possibly inconsistent international obligations.

According to the government, t h e  a c t  i s  s o  cl.ear  t h a t  t h i s

possibility is nonexistent. The government argues that its

position is supported by the provision that the ATA  would take

effect tqnotwithstanding  any provision of law to the contrary," 22

U.S.C. 5 5202(3), suqcjesting  that C o n g r e s s  t h e r e b y  s w e p t  away any

inconsistent international obligations of the United States. In

eflrect, the government urges literal application of the maxim

that in the event of conflict aetween  two laws, the one of later

We cannot agree. The proponents of the ATA  were, at an

early stage and throughout its consideration, forrwnrncd  that

the ATA  would present a potential  conflict with the Hc~dquar-ters

/ . . .
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Agreement.2g It was especially Important in those circumstances

for Congress to give clear, indeed unequivocal guidance, as t,o

how an interpreter of the ATA  was to resolve the conflict. Yet

there was n3 reference to the Mission in the text of the ;TA,

desp i te  extensiv8 discussion of  the  M i s s i o n  in  the  f loor  debates ,

Nor was there reference to the Headquarters Agreement, or to arly

treaty ,  in  the  ATA  or  in  i ts  “notwithstandingI  c lause ,  despi te

the textual expression of intent to susorsede  treaty obligaticns

in other :;ections  of t h e  Foreign Relat ions  Authorization  Act ,  o f

which the  ATA formed a parte3” Thus Congress failed to provide

unequivocal interpretive guidance in the text of the ATA,  leaving

open the possibility that the ATA could be viewed as a law of

general application and enforced as such, without encroaching on

the position of the Mission at the Ut.  ted N,,tions.

That interpretation would pr csent no inconsistency with what

l i t t le  legis!ative  history  ex is ts . There were conflicting voices
-WY

2g,m  pp.  23-25 6 nn.24 6 25,  .~ugyp.  m alsQ Transcr ipt  of
Joint Conference on H.R. 1777, p. 208 (December 3, 1987)
(statement of State Department representative Jamie Selby: "it is
a legal  obl igat ion based on pract ice  .in interpret ing  a treatytW);
133 Cong. Rec. H 11,224 (daily 8d. December 10, 1987) (statement
of Rep. Crockcrtt)  (ATA  would place United States “in violation of
o u r  t r e a t y  o b l i g a t i o n s ” ) .

3oILs,  Pub.  L.  loo-204 g 215(a) ,  101 Stat.  1331,  1343
(nuns 22 U.S.C.  f 4315(a) )  (“A fcLeign  mission may not al low an
unaffiliated alien the use of any premise  of that foreign miss ion
which is inviolable under United States law baudimm
.uaa-u for a n y  purpose which is  incompatible  with i ts  status as
a foreign mirsion  including us8 as a residence.“) (emphasis
=pplkUt  SEB aLs.s  id, § flO6W) (1) UN, 101 Stat. at 1398 (adding
19 U.S.C. f 2492(d)(l) (8))  (abrogating “agreements,” necessarily
in ternat ional ) .

/ . . .
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b o t h  i n  Conqres,CJ  and in the executive branch beford  the Gnactment

of the ATA. Indeed, there is only one matter with respect to

which there was unanimity-- the condemnation of terrorism. This,

however, i s  extraneous  to  the  legal  isslles involved here .  At

oral argument, the United States Attorney conceded that there was

no evidence before the court that t.he Mission had misused its

position at the United Nations or engaged ‘n any cavort  actions

in furtherance of terrorism.31 ff the PLO  ,s benefiting from

operating in the United States, as the ATA implies, the enforce-

ment of its provisions outside the context of the United Nations

can effectively curtail that benefit.

The record  contains voices of congressmen and senators

forceful in their condemnation of terrcrism  and sf the PLO and

supporting the notion  that the leqislatisn  would close the

mission. 32 There are other voices, less certain of the validity

of the proposed congressional action and preoccupied by problems

--- - -._--

31Transcript  of oral argument, p. 18 (June 8, 1988). This
concession disposes of the suggestion that the United States’
Security Reservation to the Headquarters Agreement, Annex 2, 5 6,
61 Stat. at 766, 767-681  (22 U.S.C. 5 287 note!, semes as a
justification for the ATA.

32&g, 133 Ccng.  Rec. H i1,684-85  (daily ed. December 18,
1987) (statement of Rep. Burton); 133 Gong.  Rec. S 15,621 (daily
ed . November 3, 1987) (s?:atencjnt of Sen. Grassley); 133 Cong.
Rec. S 9,627 (daily ed. July 10, 1987) (statement of Sen.
Grassley); 133 Cong. Rec. E 2,249 (daily r&d,  June 4, 1987)
(statement of Rep. Gnllegly); 133 Cong. Rec. H 4,047 (dail!! ed.
May 28, 1997) (statemelt  of Rep. Herger);  133 Cong. Rec. S 6,449
( d a i l y  e d .  M a y  1 4 , 198.,) (statement of Sen.  D'Amato);  jd-d.,  S 6448
(statement of Senator Dole); 133 Gong.  Rec. E 1,635 (daily ed.
April 29, 1987) (statcrcnt  of Rep.  K;cmp).
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of constitutional dimension.33 And there are voices of Congrass-

men  uncertain of the legal issues presented but desirous

nonetheless of makiny a "political statement.ft34 Wring the

discussions which preceded and followed the passage of the ATA,

the Secretary of Stata35 and the Lagal  Adviser to the Department

of State, z6 a former member of this Court, voiced their opinions

to the effect that the ATA  presented a conflict with the

Headquarters Agreement.

Yet no member of Congress, at any point, explicitly stated

that the ATA was intentlec'  to override any international obliga-

tion of the United States.

The only debate on this issue focused not on whether the ATA

would do so, but on whether the United States in fact had an

obligation to provide access to tht PILI. Indeed, every proponent
-.)_-I__

33133  Cong. Rec. H 12,224 (daily ed. December 10, 1987)
(statement of Rep. Crockett); 133 Cong. Rec. S 13,852 (daily ed.
October 8 2 1987) (statement of Sen. Binqamdn):  133 Cong. Rec.
E 2,895 (daily ed. July 14, 1987) (statement of Rep. Ronior).

L4Transcript  of Joint Conference on H.R. 1777, pp. 210-11
(December 3, 1987) (statements of Reps. Mica and Kostmayer).

35rrAs  far as the closure of the FL0  Observer Mission is
concerned, this would ba seen as a violation of a United  States
treaty obligation under the United Nations He,?dquarters Agreo-
merit." titter  from Sec. of State George P. Shultz to unnamed
Senators and Congressmen (July 31, 1987), p~~;t_~~l.Jy.re~,~  'r\ted.-i.n
133 Cong. Rec. S 16,605 (daily ed. November 20, 1987) (statement
of Sen. Grassley).

36Hon.  Abraham Sofaer: *'It  is our judgment that the
Headquarters Agreement as interpreted and applied wo\lld be
violated. )I lic..W_‘(o.xk .-T-i mcg,  January  13, 1'388 at. AJ.

/ . . .



of the ATA who spuke to the matter argued that tne United States

did not have such an obligation. For instance, Senator Grassley,

after  arguing that  the  United States  had no obl igat ion relat ing

to the PW  Mission under the Hsadq\Jarters  Agreement, noted in

passing that  Congress had  the  ~QJ&!$x  to  modify  t rea ty  obliqations,

But even there, Senator Grnssloy  did not argue that the ATA  would

supersede the Headrylnrters  Aqr~r?cment  in the event of a cant lict.

133 Conq .  Rec .  S  15,621-22 (dai ly  bd. Noverbt3r  3,  1987) . This

disinclination to face the prospect of an actual conflict was

again manifest two weeks  later, when Senator Grassley explained,

“as I  deta i led  ear l ier  .  .  .  , the United States has m’intex_np=

.r.L,~.~,a.X,.X.egnAobli.gat.!.on  that would preclude it from closing the

PLC Cbservor  Mission.” 133 Conq. Rec. S 16,505 (daily ed.

November 20, 1987) (emphasis supplied) . As the Congress iorral

Record reveals, at the time of the ATA’s  passage  (on December 15

in the House and December 16 in the Senate), its proponents were

operating under a misapprehension of what the United States’

t reaty  obllqation  entai led . 133 Conq. Rec. S 18,190 (daily sd.

December 16, 1987) (statement of Sen. Helms) (closing the Missior.

would be “entirely within our Nation’s obii;ations  under

international law”); 133 Conq. Rec. H 11, 425 (daily ed. Dece~~ker

15, 1988) (statement of Rep. Burton) (observer  missions have

“no - - zero - - rights in the Ifc~>dq\r~lrters  Aqreezent")  . 37
--se  -.--. .--__.w--a  -.-...  ". .-.___-

373\,,.,r(J  134 Conq. Rec. H 8,790 (daily ed. October 20, 1?87)
(statement of Rep. Burton); 133 Conq. Rec. S 9,627-28  (daily cd.
July 10, 1987) (statement  of Sen. Grasslay); 133 Conq. Rec.
S 6,449-50 (daily ed. May 14, 1987) (statement of Sen. D’Amnto)  ;
Ldv, S 6,449 (statement  of Sen. Dole). [continued . . . ]

,
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In sum, the language of the Headquarters Aqreenent,  the

longstanding practice under it, and the interpretation given it

by th8  parties to it leave no doubt that it places an obligation

upon the United States to refrain from impairing the function of

the PLO Observcar  Mission to the United Nations. The ATA  and its

legislative  history do n-t  manifest Congress' intent to abrogate

this obligation. We are therefore constrained to interpret the

ATA  as failing to supersede the Headquarters Agreement and

inapplicable to the Mission.

We have interpreted the ATA as inapplicable to the UL0

Missio,'l  to the United Nations. The statute remains a valid

enactment of general application. It is a wide gauged restric-

tion of PLO activity within the United States and, dependinq on

the nature of its enforcement, could effectively curtail any PLO

activities in the United States, aside from the Mission to the

United Nations. We do not accept the suggestion of counsel that

the ATA  be struck down. The federal courts are constrained to

avoid a decision regarding unconstitutionality except where

strictly necessary. ;P_e_s_s_u_e_..F~~v.,!un~ic~~n1_.Cour.t-of..-fh.~.-C-i_f~

gf L-os...Jn..qe.Le_g,  331 U.S. 549, 568-72 (1947). In view of our
_-._-_.-----

[cant  inued]

Indeed, this misapprehension apparently has continued after
the passage of the ATA  and even during the pendency  of this
lawsuit. E.$s.  134 Cong. Rec. S 3,113 (daily ed. March 2S, 13R8)
(statement of Sen. D'Amato);  134 Cong. Rec. S 1,997 (daily ed.
March 4, 1988) (statement of Sen.  Crassley).

I, . . .



construction of the statute, this can be fairly avoided in this

instance. The extent to which the First Amendment to the

Constitution and the Bill of Attainder Clause, Art. I, 5 9, cl.

3, guide our interpretation of the ATA  is addressed in Hen-

VI

mcJl.ua  istr!!

The Anti-Terrorism Act does not require the closure of the

PLO Permanent Obsewer  Mission to the United Nations nor do the

act’s provisions impair the continued exercise of its appropriate

functions au a Permanent Observer at the United Nations. The

PLO Mission to the United Nations is an invitee  of the United

Nations under the Headquarters Agreement and its status is

protected by that agreement. The Headquarters Agreement remains

a valid and outstanding treaty obligation of the United States.

It has not been superceded by the Anti-Terrorism Act, which is a

valid enactment of general application.

We express our thanks to the laqers in this case, especial-

ly those appearing for am.i Cuba,  for their professional

dedication and their assistance to the court.

The motion of the defendants to dismiss for lack of persoTa1

jurisdiction is denied.
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The motion of the defendants to dismiss for lack of subject

matter jurisdiction is denied.

The motion of the defendants to dismiss for lack of

capacity, which was not briefed, is denied.

Mansour's  motion to dismiss for failure to state a claim

upon which relief may be granted is tretted, pursuant to Rule

12(b) of the Federal Rules of Civil Procedure, as a motion for

summary judgment, Fed. R. Civ. P. 56, and is granted.

The motion of the United States for summary judgment is

denied, and summary judgment is entered for the defendants,

dismissing this action with prejudice.

SO ORDERED:

---
Edmund L. Palrnieri~---'-----'-
United States District Judge

Dated: New York, New York
June 29, 1988

I . . .
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TlTLE 22, LMlTED STATES  CODE (FOREIGN RILITIONS)
cHApT”ER  61-ANl7~T’ERROWSM-PUI

Tbe Congress fmds that--

(1) Middle East terrorism accounted for 60 percent of total international terrorism in 1989;

(2) the Palertine  Liberation Organization  (hereafter  in this title referred to as tbc ‘PLO”)
wan  directly responsible for tbe murder of an American citizen  00 the  Achile  Laura  cruise
liner in 1985, and  a member of the PLO’s Executive Committee is under iadictmca~  in  lbc
United State5 for the murder of that  Amcrica.n  Citizen;

(3) tbc bead of the PLO has been implicated in the murder of a Uoited  States hnbasudor
OvCWM;

(4) the PLO and ita  constituent  groups bavr.  t&en credit for, and bcco implicated ia,  the
mwderr  of doiclu of American citizena  abroad;

(S)  the PLO covenant specifically rtate5  that ‘armed 5truggle  is tbc oe  wry  to liberate
Palestine, thus  it ia  an overall  suategy,  not merely a tactiul  phaas’;

(6)  the PLO rededicated itself to tbe ‘continuing 5tru&  ia all iu  armed forms’ at the
Pale5tiae  Vational  Council meeting in April 198t,  and

(7) the  Attorney General has 5tated that kuioru  tle~aen~  of the Pahinc  Liiratioa
Orguiution  and it5 allie  and affiliate5 are in the  t.bick  of intematioarl  terror’.

Therefore, the Congress deter;Pincs  that the  PLO and its afIXates  are a terrorist
orpizhon  and a threat  to the  interc5t.5 of the United  Strte5,  ita  allica, and to interuatioPrl
law  aad should  not benefit from oFrating  in the  United Stat=

It Jail be unlawful,  il the purpose be to further tbe interests of the Pakscinc Liiratior\
Orgniiutioo  or any of its constituent group, any 5uccz55or  to any of tbox,  or any agcnu
thereof, 08 or after [March  21,1988]--

(1) to reuivc  anything of value except i.nIor-mational material f-x0  the PLO or any of
itc cotWituent  groups, 3ny  5uccesaot  thereto, or any yenta  tbtreof;  or

(2) to expend funds from the PLO or any of iu constituent groups, any sucscu~r
thereto, or any agents thcreot;  or

(3) ootwit!utanding  any provision of law  to tbc cootruy,  to cstabkb or maintain an
otkc,  beadquarters,  premises or other facilities or establkbmenu  within tbc jurisdiction
of fbc United States at the bcbr51  or dircctio~  of, or with  fun&  provided by the

/ . . .
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P3lcsLinc Libcrarioo Organizalioa  or any of its COfl$tifuenl  pups, any succcswr  10 311~
of those, or any agents tbcrcof.

(a) Aftofncy  ccucral

Tbe Attorney General tball  take the aecessary  s~cps  and institute he necessary legal  actioa
lo effecruatc  rhc policies and pmisioas of his chapter.

(b)  Relief

Any district court of the U&cd Slates for a district ip which a violation of thia drptcr
occurs shall have aurbority,  upon pctih of relief by Ibe Altorney  Geneml,  to pUr tb)unctiJ
atid such otbcr  equitable relief as it shall deem necessary to enforce UJC  provirioaadtbis  cbbptrt.

/ . . .
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UNITED  STATES  OISTRICT  C O U R T
SOUTh&RN  DllTl’CT  01  NCW  VOKK

N8w  V’a8r.  NIW  Vomn  ioof)‘:

April  21,  15?3

With # view to expediting our respsctive  tasks with
reqnrcl  ta the  ult imate  dispos i t ion  sf this  l i t igation,  I  would
,tppracieto  the submission of thlr  fo~:oving:

1 . All official statements concerning the inter-
pretation and constitutionality of the Anti-
Terrorism Act of 1987, Title X of the Foreign
Relations Authoritation  Ast  Zor Fiscal Years 198R-
89 (Pub.  L.  100-204, $4 1001-1005; 101 Stat.,  1331,
1406-07 t 22 U.S.C.A.  )3 St"l-3203  (West Sllpp.
1998))  issueci  by the Department of State as well
&a  thlp  Department of Justice.

2. All  available documentary evidence of congres-
sional tntelrt with respect to tha  Anti-Terrorism
Act of 1887, Title X of the Foreign Relations
Atithoriration  Act for Fiscnl  Years 19813-89.

In order tqs obviate duplicat  on of effcgrt  and to assI!z-e
n f u l l  iwbmissio.~, 1 suggest that Government counsal assemble
this  matgrial  in the first instance and then make it available t:,
riefensa  counsel for inspection and ycjseible  supplementation
t;cfo.~::  submit?.ing  it to the Court.

I understand that Assistant 'Jrnited  States  Attorney
Richard Hark  ir nc; endeavoring to wor'K it a briefing schedule
with cwnrrl. I clxpect to bs advised of tha  results of his

/ . I .
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e f f o r t s  i n  d u e  course. Cc-plianca  with the reques t  I  maka  in
t h i s  l e t t e r  s h o u l d  n o t  be d e l a y e d  bacausr  o f  a n y  b r i e f i n g  rched-,
ule,  however, as  the aatorial  I request would be useful to fue  in
connect ion  with m y  continuing rtudy  of there  c a s e s .

vrky  t r u l y  y o u r s ,

Edmund I,. Palmieri
United States District Judge

CC: Rudolph W. Guiliani,  United States Attorney
Rdchard  H a r k ,  A s s i s t a n t  United  S t a t e s  4ttornq

One  St .  Andrew’s Plaza
New York, ?Jew  York 10007

Rarcsey Clark
3 6  East 12th  St reet

New York, New York 10003

Leonard B. Boudin
Rabinovitz ,  Boudi;?,  S tandard ,  Krinsky  C Lieberman

74G  Broadway at Astor Placer
Nev York, N e w  York 10003-9518

Keith Highot
Joseph D. Pitturro

CXrtis,  Mallet-Prevost, Colt fi Hasle
101 Fark Avenue

Nev York, Nev York iO178.e0061

----a


