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REPCRT OF THE COWI TTEE ON RELATIONS WTH THE HOST COUNTRY
Report_of the Secretarv-Ceneral

Addendum

L. Oh the latest occasion at which the GCeneral Asembly considered the dispute
that had arisen with the host country over its attenpts to apply domestic
legislation, the Anti-Terrorism act of 1987 (ATA), in such a manner as to force
closure of the Permanent Cbserver Mssion of the Palestine Liberation Organization
(PLO to the United Yations in New York, the Ceneral Assenbly adopted resolution
42/232 of 13 May 1988. By that resolution, the Secretary-CGeneral was once again
requested to report to the GCeneral Assenbly on devel opments regarding this matter.

2. At the time of the adoption of the resolution, the United States had already
initiated legal proceedings in a donestic court of the United States against the
PLO (Ar42/915/Add.4, paras. §-8) in order to obtain judicial authorization to close
the PLO Cbserver Mssion as required by the Ara, On g8 June 1988, the United States
District Court for the Southern District of New York heard oral argunents of
counsel ia the case lhited States of America v. The Palestine Liberation
Organization, € al. A that hearing the United Nations was formally adnitted as
amicusindijuge ¢t heaeasememor andum of | aw and appendices had
been submitted to the Court by and on behalf o the United Nations on 1 June 1988.

3. The Honourable Edmund L. Palmeri, Udited States District Judge, issued the
District Court's decision on the case on 29 June 1988, which is annexed to the
present report, By that decision, the Court rejected the authorization sought by
the United States. The decision contains a nunber of points of interest to the
United Nations, which may be briefly sununarized as follows:

§3-22387 0£498h (E) /..
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(a) The ATA_and _the Headquarters Agreement

The Court noted that United States statutes and treaties are both the
supreme law of the land and that the Constitution of the United States seta
forth no order of precedence to differentiate between them. The Court held
that only where a treaty is irreconcilable with a subsequently enacted statute
and Congress has shown a clear intent to supersede the treaty does the statute
take precedence.

In the present case, the Court found that the Woadquartora Agreement by
its language and the practice of the United States obligates the Uuited Status
to allow the PLO tranait, entry and acess to tho United Nations. The Court
also ntated that these rights could not be effectively utilised without tho
use of offices. Further, the ATA did not alter the Unitod States obligations
under the Headquarters Agreement because it failed to disclose tho clear
legislative intent neceaaary for the Court to act in contravention of the
Headquarter6 Agreement.. The Court noted that the ATA does not even montion
the Headquarters Agreement and that while the section of tho ATA prohibiting
the maintenance of an office applies “notwithstanding any provision of the law
to the contrary,” it does not purport to apply not-rithstanding any treaty.

(b) The duty to arbitrate

The Court rejected the argument that it should defer to the advisory
opinion of the International Court of Justice regarding the United States
obligation to arbitrate. In effect, the Court found that it could not direct
the United States to arbitrate the dispute without excooding the scope of its
powers. Ths matter was one of international policy, an area in which courts
were generally unable to participate. The ultimate decision as to how tho
United States should honour its treaty obligations was for tho executive to
decide. In addition, the Court emphasized that the dispute involved the
interpretation of domestic law, the ATA, and that as a matter of domestic law
the interpretation of international obligations such as the Headquartora
Agreement and their possible reconciliation with domestic law was for the
courts to decidn.

4. According to the relevant rules of court, the United States had 60 dr -s from
the date of the decision in question within which to file an appoal. On

29 August 1988 the United State. Departmen* of Justice announced that the United
States had decided not to appeal the decision of the District Court.

5. The decision by the United States not to appeal was welcomed by the

Secretary-General, The dispute between the United Nations and its host country
concerning the PLO Observer Mission has thus come to an end.

/l'.
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UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRICT OF NEW YORK

__________________ x
UNI TED STATES OF AMERI CA,

Plaintiff,

~against- .
88 Civ. 1962 (ELP)

THE PALESTI NE LI BERATI ON
ORGANIZATION, et al ., -‘ ORDER AND OPI NI ON

Def endant s.
------------------ x

Appear ances of Counsel:

For The Attormey General:

Rudol ph W Giuliani, United States Attorney
Richard W Mark, Assistant United States Attornay
Southern District of New York
One St. Andrew s Plaza
New York, New York 10007

John R. Bolton, Assistant Attorney General
Mbna Butl er
David J. Anderson
Vi ncent wm. Garvey
United States Department of Justice
Cvil Dvision, Room 3335
Washi ngton D.C. 20530

For Defendants Palestine Liberation Organizaticun. PLO Mission,
mmwuumwmxmw

Ramsey dark
Lawence W Schilling
36 East 12th Street
New York, New York 10003

Appear ances of Counsel, continued:
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Leonard B. Boudin
M chael Krinsky
David Golove
Ni chol as E. Poser
David B. Goldstein
Rabi nowi tz, Boudin, Standard, Krinsky & Lieberman

740 Broadway - rifth Fl oor
New York, New York 10003

For the United Nations. amigus suriaa:**

Kait Highet
Jose_n D. Pizzurro
Curtis, Mllet-Prevost, Colt & Mosle
1.01 Park Avenue
New York, New York 10178-0061

Eor the Association of the Bar of the City of Mew York, amigus
surlag: **

Shel don 0Oliensis, President
Saul L. Shanan
St ephen L. Kass
Association of the Bar of the City of Yew York
42 \West 44th Street
New York, New York 10036

*rhe following counsel noved to disniss on I r. Mansour’s
behal f and filed abrief. Following that mo*“ion, Messrs. Clark
and Schilling appeared for M. Mansour.

**The United Nations and the Association of the Bar of the
City of New York both requested |eave to appear as amigci
The court finds that both amici have an adequata interest in t e
litigr tion, even at the district court lavel, and that their
participation is desirable, Leavae to file is therefore granted.
gaa S. & E.D.N.Y. Gen. R. 8; gf, Fed. R. App. P. 29; s.ct. R.
Prac. 36.3. |+ should be added that M. Carl- August
Fleischhauer, Under- Secretary-CGeneral and Lagal Caunsel of the
United Nations, was permitted to address the court at the outsat
of the arruments of counsel that took place on June 8. 1983,
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PALMIERI, J.:

The Anti-terrorism Act of 19871 (the "aTa"), is the foca
point of this lawsuit. At the center of controversy is the
right of the Palestine Liberation Organization (the "prLo") to

maintain its office in conjunction with its work as a Pernanent

Observer to the Uni t ed Nati ons. The case cones before the court
on the government’g notion for an injunction closing this office

and on the defendants' motions to dism ss.

I

Background

The United Nations' Headquarters in New York were establish
ed a7 an {nternational enclave by the Agreepent Betweep the
Unijted _Stateg and the Unjted Nations Regarding the Headquaiters
of the United Nations? (the "Headquarters Agreement”). This

agreement followed an invitation extended to the United Nations

oy

lritle X ofthe Forei gn Relatisns Authorization Actfor
Fi scal Years 1908-89. Pub. L. 10v-204, §§ 1001-1005, 101 Stat.
1331, 1406-07; 22 U S.C. A §§ 5201-5203 (West Supp. 1988). It i
attached hereto as Appendix A

2G.A. Res. 169 (I11), 11 U N T.S. 11, No. 147 (1347). 61

Stat. 756, T.I.A.S. No. 1676, authcrized by S.J. Res. 144, 80th
Cong., 1st Sess.. Pub.L. 80-3%7, set _out in 22 U.S. C. § 287 not
(1982). We refer to the Headquarters Agreenent as a treaty,
since we are not concerned here with making adistinction among
different fornms of international agreement. The applicable |aw
inplicates all forns, including the Headquarters Agreenent.
Weinberger v, Rogsi, 456 U.S. 25, 29-30 (1982) .
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by t he United St at es, one of itsprincipal founders, to establish
its seat within the United states.3
As a nmeeting place and forumfor all nations, the United
Nations, according to its charter, was formed to:
mai ntain international peace and security ...; to develop
friendly relations among nati ons, based onthe principle of
equal rights and self-determ nation of peoples . . .} to
achieve international cooperation in solving international
probl ens of an economic, social, cul tural or humanitarian
character . . .; and he a centre for harmonizing the actions
of nations in the atta' nnment of these common ends.
U N Charter art. 1. Today, 159 of the United Nations’ nenbers

naintainmssions to the U.M. In New York. U. N. Protocol and
Liaison Service, Permanent Missiops to the United Nations No, 262
3-4 (1948) (hereinafter "Permapent Missjions No, 262"). 1In

addition, the United Nations has, from its incipiency, welcomd '
various non-nenber observers to participate in its proceedings.
See Permanent Missions to the United Natjons: Report of the
Secretary-General, 4 U.N. GAOR C. 6 Amex (Agenda Item 50) 16, 17
€ 14, UN Doec. A/939/Rev.1 (1949) (hereinafter Permap.nt
Missions: QReport of the Secretary-General). Of these, several

non-nmenber  nations, 4 intergovernmental organizations,® and ot her

JH. Con. Res. 75, 79th Cong., 1st Sess., 59 Stat. 848
(1945)

4The Denocratic People's Republic of Korea, the Holy See,
Monaco, the Republic of Korea, San Marino and Switzerl and.
Permanent Missions No, 262 at 270-77.

5The Asian-African Legal Consul tative Conmittee, the Council
for Mutual Assi stance, the European Economic Community, the
League of Arab States, the Organization of African Unité/, and the
Islamic  Conference. Permanent Missions No. 262 at278-84.
/.
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organizations® currently maintain "Permanent Cbserver M ssions"
in New York.

The PLO falls into the last of these categories and is
present at the United Nations as its invitee. See Headquarters
Agreenent, § 11, 61 Stat. at 761 (22 U.S.C. § 287 note). The PLO
has none of the usual attributes of sovereignty. [t is not
accredited to the United states? and does not have the tenefits
of diplomatic immunity.® There is no recognized state it clains
to govern, It purports to serve as the sole political represent-
ative of the Palestinian people. See generally Kassim, The
Palestine Likeration Orxganiz tion Claim to Status: A Juridical
Apalysis Under Internatjonal Law, 9 Den. J. International L. &
Policy 1 (1980). The PLOnevertheles/s considers itself to be the
representative of a state, entitled to recognition in its
relations with other governments, and is said to have diplonatic

relations wth approximtely one hundred countries throughout the

wor | d. Id, at 19

-

6The PLO and the South West African Peoples' Organization
(SWAPO). Permanent Missions No. 262 at 285-86.

7Letter from Sec. of State George P. Shultz to Rep. Jack
Kenp (Cctober 16, 1986) ("the PLO Qbserver Mission . . .is in no
sense accredited to the United States. ), teprinted in 133 cong.
Rec. E 1,63%=36 (daily ed April 29, 1987 ): accord 1 Restatement

L'Lh.iLdL.Lﬂ’ ign Relations_ Law_of the Upited States § 202,
Reporters’ Note 6at 84 (1988). Init

8without accreditation, no diplomatic inmmunity ensues. ¢f.

Waumm,imz, 734 F.2d 905 (2d Qr.
1984), cert. denied, 469 U S. 881 (1985).

/...
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In 1974, the United Nations invited the P10 to become an
ohserver at the U.N.,? to "participate in the sessions and the
work of the General Assembly in the capacity of observer."10 The
right of its representatives to admission to the United States as
well as access to the U.N. was immediately challnnged under
American law. Judge Costantino rejected that challenge in Anti-
Pefapation lLeaque_ of B’nai B’rith v. Kissinger, civil Action No.
74 C 154 (E.D.N.Y. Novomber 1, 1974). The court upheld the
presence of a PLO reprerentative in New York with access to the
nited Nations, alteit under certain entrance visa restrictions
which limited PLO personnel movements to a radiusg of 25 miles
from Columbus Circle in Manhattan. It stated from the bench:
This problem must be viewed in the context of ths special
responsibility which the United States has to provide
access to the United Nations under the Headquarters Agree-
ment. It is important to note for the purposes of this
case that a primary goal of the United Nations is to provide
a forum where peaceful discussions may displace violence as
a means of resolving disputed issues. At times our ]
responsibility to the United Nations may require us to issue

visas to persons who are objectionable to certain segments
of our society.

Id,, transcript at 37, partially excerpted in Department of

State, 1974 Digest of United States Practice_jin_International

Law, 27, 28.
Since 1974, the P has continued to function without

interruption as a permanent observer and has maintained its
-y m--l---l-W--

9&A. Res. 3237, 29 U.N. CAOR Supp. 31 (Agenda Item 108) 4,
U.N. Doc. A/9631 (1974).

101pid.; see also G.A. Res. 3236 and 3210, 29 U.N. GAOR
Supp. 31 (Agenda Item 108) 3 & 4, U.N. Doc. A/9631 (1974).
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Mission to the United Nations without tramrel, largely t :cause of

the Headquarters Agreement, which we discuss below

| X
The_Aptj-Terrorism Act

In Qctober 1986, menbers of Congress requested the United
States Departmert of State to cl ose the PLO offices lo~ated in
the United States.ll That request proved unsuccessful, and
proponents ofthe request introduced legislation with the
explicit purpose of doing zo.12

The result was the ATA, 22 U S.C. §§ 5201-5203. It is ofa
unique nature. we have been unable to find any conparable
statute inthe long history of Congressional enactments. The PLO
is stated to be "aterrorist organitation and athreat to the
interests ofthe United states, its allies, and to international
| aw and shoul d not benefit fremoperating in the Uited States."

«¢ US.C §5201(b). The ATA was added, without conmmttee

11p g, 133 Cong. Rec. F 1,635 (daily ed April 29, 1987)
letter from Rep. Jack Kenp to Sec. of State George P Swltz
dated Cctober 16, 1986)).

12ant{-PLO Terrorism Act of 1987, H.R. 2211, 100th Cong.,
1st Sess., introeduced in 133 Cong. Rec. E 1,635 (daily ed. April
29, 1987). Antiterrorism Act of 1987, S. 1203 and H R 2548,
100t h Cong., 1st Sess., jntroduced jn 133 Cong. Rec. S 6,448
(daily ed. May 14, 1987) and H 4,047 (daily ed. May28, 1987).
Terrorist organizatjon Exclusjon Act of 1987, H R 2587, 1o00tan
Cong. , 1st Sess., jintroduced in 133 Cong. Rec. H 4,198 (daily ed.
June 3, 1987).

/'\l.
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hear 'ngs, 13 as a rider to the Foreign Relations Authorization Act
for Fiscal Years 1988-89, which provided funds for the operation
of the State Department, including the operation of the United
States Mission to the United Nations. Pub. L. 100-204 § 101, 101
Stat. 1351, 1335. The bill also authorized payments to the
United Nations for m. intenance and operation. JId., & 102(a) (1) ,
101 Stat. at 1336; see also id, § 143, 101 Stat. at 1306.

The ATA, which became effective on March 21, 1988, 14 forbids
the establishment or maintenance of "an office, headquarters,
premises, or other facilities or establishments within the

jurisdiction of the United States at the behest or direction of,

or with funds provided by" the PLO, if the purpose is to further

13The ATA, known as the Crassley Amendment after its
sponsor Senator Crassley of fowa, was added to the omnibus
foreign relations spending bill on the floor of the Senate on
October 8, 1987, despite the objections of several Senators. 3ee
133 Cong. Rec. S 13,855 (daily ed. Oct. 8, 1987) (statement of
Sen. Kassebaum) ("we do have hearings scheduled in the Foreign
Relations Committee . . . [and] it is important for us to have a
hearing to explore the ramifications ot the issues. . . ."): id,,
§ 13,852 (statement of Sen. Bingaman) ("We need to further
explore the issues raised by this amendment. |t is an aaendment
that has not had any hearings, has not been considered in
committee, and one that raises very serious issues of constitu-
tional rights. . . .").

The H.u.use version of the spending bill contaired no
equivalent  provision, and the ATA vas only briefly discussed
during a joint conference which covered the entire spending bill.
The House conferees rejected, g-11, an exemption for the Mission,
after which they acceded to the Senate’'s version. 133 Cong. Rec.
S 18,193, q 14 (daily ed. December 16, 1987) See 133 id.

s 18,186, & 18,189 (statements of Sen. Helms) ; gce alsg H.R.
Conf. Rep. No, 475, 100th Cong., 1lst Sess,, 170-71 %1 87).

l4pyp, L. 100-204, Title X, § 1002(a), , 101 stat, 1331, 1407,
set out in 22 U.S.C.A. § 5201 note (West Supp. 1988).
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the PLO’s in:erests. 22 U.S.C, § 5202(3). The ATA also forbids
spending the PLO’s funds or receiving anything of value except

i nformati onal material from t he PLO, wWith the sane mens rea
requirement. Id, §§ s202(1) and (2).

Tan days before the effective date, the Attorney General
wrote the Chief of the PLO Observer Mssion to the United Nations
that "maintaining a PLC Observer Mssion to the United Nations
will be unlawful ," and advised himthat upon failure of conpli-
ance, the Dpaepartnent of Justice would take action in federal
court. This letter is reproduced in the record as item 28 of the
Compendi um prepared at the outset of this litigation pursuant to
the court's April 21, 1988 request to counsel (attached as
Appendix B). It is entitled *Compendium of the Legislative
Hi story of the Anti-Terrorism Act of 1987, Related Legislation,
and official St at ements of the Departnent ofJustice and the
Departnment of State Regarding This Legislation.™ The docunents
in the conpendium are of great interest

The United States commenced this lawsuit the day the ATA
took ef fect, seeking injunctive relief to acconplish the closure
of the Mission. The United States Attorney for this District has
personal ly represented that no action would be taken to enforce
the ATA pending resolution ofthe litigation 1n thi s court.

There are now four individual defendants in addition to the

PLO itself.l3 Defendant zuhdi Labib Terzi, who possesses an

15Two of the original six individual defendants were not
served, and the action against them has been dismissed on consent
w t hout pregudicee. Fed. R Civ. P. 41(a) (1).
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Algerian passport but whose citizenship is not divulged, has
served as the Permanont Observer of the PLC to the United Nations
since 1975. Defendant Riyad H Mansour, a citizen of the United
States, his been the Deputy Permanent Observer of the PLO to the
United Nati ons since 1983. Defendant Nasser Al-Kidwa, a citizen
of lIraq, is the Alternate Permanent Observer of the PLO to the
United Nations. And defendant Veronica Kanaan Pugh, a citizen of
Great Britain, is charged with adwinistrative duties at the
Cbserver Mission. These iefendants contend that this court may
not adjudicate the ATA’s applicability to the Mission because
such an adjudication would violate the United States’ obligation
under Section 21 of the Headguarters Agreement to arbitrate any
dispute with the United Nations. Apart from that, they argue,
application of the ATA to the PLO Mission would violate the
United States’ commitments under the Headquarters Agreenent.
They assert that the court |acks subject matter and personal
jurisdiction over them and that they lack the capacity to be
sued. Fed. R. ¢iv. P. 12(b) (1) and (2) ; 17(b). Defendant Riyad
H. Mansour additionally moves to dismiss for failure to state a
claim upon which relief can be granted. Fed. R. Civ. P.
12(b) (6) .1® Plaintiff, the United States, moves for summary
judgment. Fed. R. civ. P. 56.

rbe———— s oy (- s owdonrn

16Mansour is also a plaintiff in the related case decided
today. Mendelsohp v. Meese, 88 Civ. 2005 (S.D.N.Y. June 29,
1988) (filed herewith). The court there addresses his claim that
the ATA is an unconstitutional Bill of Attainder. See alsQ

Mendelsohn v. Mecese, (S.D.N.Y. April 12, 1988) (denying prelimi-
nary injunctive relief).

/.
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11
Personal Jurisdiction over the DRefendants

The PLO maintains an office in New York. The PLO pays for
the maintenance and expenses of that office. It maintains a
telephone listing in New York. The individuals employed at the
PLO’s Mission to the United Nations maintain a continuous
presence in New York. There can be little question that it is
within t he bounds of fair play and substantial justice to hail

them into court in New York. International Shoe Co, v. Washing-
ton, 326 U.S. 310, 320 (1945). The limitations that the due

process clause places on the exercise of personal jurisdiction
are the only ones applicable to the statute in these circum-
stances. 22 U,5.C. § 5203(b). ¢Cf. Unjted States v. Aluminum Co.
of Amerjca, 148 F.2d 416, 443-44 (2d Cir. 1945) (L. Hand, J.).
The PLO does not argue that it or its employees are the benefic-
laries of any diplomatic immunity due to its presence as an
invitee of the United Nations. We have no difficulty in
concluding that the court has personal jurisdiction over the PLO

and the individual def endants.

/.
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|V
The Duty %o Arbitrate

counsel fOr the PLo and for the United Nations and the
Associ ation ofthe Barofthe Gty of New York, asamicli curiae,
have suggestedt hat the courtdefer t0o an advi sory opi nion of the

International Court of Justice. Apolicability of the Obligation

£o Arbitrate Under Section 21 ofthe United Nations Headguarters
Agreenment of 26 Juna 1947, 1988 1.c.J. No. 77 (April 26, 1988)
(“U.N. v. U.S"). That decision holds that the United States is

pound by Section 21 of the Headquarters Agreement tO submt to
binding arbitration of a dispute precipitated by thr passage Of
the ATA. Indeed, it is the pro‘’s position that this alleged duty
to arbitrate deprives the court of subject matter jurisdiction
over this litigation.

In June 1947, the United States subscribed to the Head-
quartersAgreenent, defining the privileges andi-unities of the
United Nations' Headquarters in New York Cty, thereby becom ng
the "Host Country"--adescriptive title that has followed it
through many United Nations proceedings. The Headquarters
Agraement was brought into effect under United States |aw, with
an annex, by a Joint Resolution of Congress approved by the
President on augqust 4, 1947.17 The pro rests its argunment, as do
the amici, on Section 21(a) of the Headquarters Agreenent, which

i7s.3. Res. 144, 61 Stat. 756 (22 U.S.C. § 287 note): see

n.2, gypra. See also 1 Foraian Relations of the United States
1947 42-46 (1973).

/lll
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provides for arbitration in the case of any dispute between the
United Nations and the United States concerning the interpreta-
ti on or application of the Headquarters Agreement. Because
interpretation of t he ATA requires an interpretation of the
Headquarters Agreement,they argue, this courtmustawait the
decision of an arbitral tribunal yet to be appointed before
maki ng its decision.

Section 21(a) of the Headquarter:; Agreement provides, in
part:

Any dispute between the Unjted Natjons and the United States

concerning the interpretation or application of this

agreement or of any supplenental agreenment, which is not

settled by negotiation or other agreed nbde of settlement,

shall be referred for final decision to atribunal of three
arbitrators. . . .

61 Stat. at 764 (22 U S.C § 287 note) (enphasis supplied).
Because these proceedings are not in any way dir:cted to settling
any dispute, ripe or not, between the United Nations and the
United States, Section 21, is, by its terms, inapplicable.1l8 The
fact that the Headquarters Agreenent was adopted by amajority of
both Houses of Congress and approved by the President gee 61
Stat. at 768, mght lead to the conclusion that it provides a

rule of decision requiring arbitration any timwe the interpreta-

§ ke 8 4 sacmd

18The United Nations has explicitly refrained from becoming
a party to this litigation. The Internaticnal Court ofJustice
makes a persuasive st at enent that the proceedi ngs before this
court "cannot be an ‘agre 1 nods of settlenment” within the
meaning of section 21 of tt.ae Headquarters Agreenent. The purpose
of these proceedings is to enforce the Anti-Terrorism Act of
1987: it is not directed to settlingthe [alleged] dispute,
concerning the appl 1icat ion of the Headquarters Agreement. " U, N,
v, U.S., supra, 1988 1.C.J. No. 779 56, slip op. at23.

/v
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tion ofthe Headquarters Agreenent is at issue in the United
states courts. That conclusion would be wong for two reasons.

First, this court cannot direct the United States +to submit

to arbitration without exceeding the scope of its Article |11
powers. \What sets this case apart from the usual. situation in
which two parties have agreed to binding arbitration forthe
settlement ofany future disputes, requiring the court to stay
its proceedings, ¢f, 9 U S.C. § 3 (1982),12 is that we are here
involved with nmatters of international policy. This is an area
in which the courts are generally unable to participate. These
questions do not lend thenselves to resolution byadjudication
under our jurisprudence. ., denerally Baker v. Caxr ,3697.S.
186, 211-13 (1962). The restrictions imposed upon the courts
forbidding themto resolve such questions (often ternmed "polit-

ical questions") derive not only from tiue linitations which

inhere in the judicial process but al so fromthose inposed by

Article Il of the Constitution. Marbugy v. Madison, 5 U S (1
Cranch) 137, 170 (1803) (Mar:shall, CJ.) ("The province ofthe
court is, solely, to decide on the right of individuals, not to
I nqui re how the executive, or executive officers, perform duties
inwhi ch they haveadi scretion. Questions in their nature

political, orwhich are, by the constitution and | aws, subnitted

19The Federal Arbitration Act itself, 9 u.s.c. s§ 1-14

(1982), is applicable only to "awitten agreenent evidencing a
transaction involving comerce." Id,, § 2: Berphardt v,

Polyaraphic co. ofAmerjca, 350 U.S. 190, 200-01 (1956).
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to the executive can never be made in this Court.“). The
decision in Marbury has never been disturbed.

The conduct of the foreign relations of our Government is
committed by the Constitution to the executive and legislative--
the "political“--departments of the government. As the Supreme
Court noted in Baker v, Carx, supra, 369 U.S. at 211, not all
questions touching wupon international relations are automatically
political questions. Nonetheless, were the court to order the
United States to submit to arbitration, it would violate several
of the tenets to which the Supreme Court gave voice in Baker V.

c , supra, 369 U.S. at 217.20 Resolution of the question
whether the United States will arbitrate requires "an initial
policy determination of a kind clearly for nonjudicial discre-
tion;” deciding whether the United States will or ought to submit
to arbitration, in the face of a determination not to do so by

the executive, 21 would be impossible without the court "express-

20The same is true of the suggestion of amjcus, the

Association of the Bar of the City of New York, that this court
decline to exercise its equity jurisdiction before an arbitral
tribunal has been convened. by doing so, the court could thereby
place the executive department in an awkward po<ition, leaving
the impression that the court, rather than the executive, is
making the determination of this issue of foreign policy, The
court should not do by inditection what it cannot do directly.

211t is important to note that we may not inquire into the
executive’'s reasons for refraining from arbitration, and in fact
those reasons are not befsre us. See Press Conference, Assistant
Attorney General Charles Cooper, 16 (March 11, 1988) ("I would
not describe any of the deliberations that went into that
decision.”); see also Letter of Assistant Attorney General John
R. Bolton to Judge Edmund L. Palmieri (May 12, 1988) (docketed at
the request of government counsel in 88 Civ. 1962 and 88 Civ.
2005) (“arbitration would not be appropriate or timely").

[oes
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ing lack of the respect due coordinate branches of government;"
and such a decision would raise not only the "pctentiality" but
the reality of "enbarrassnent from nultifarious pronouncenents by
various departments on one question." [t is for these reasons
that the ultimte decision as to how the United States should
honor its treaty obligations with the international comnunity is
one which has, for at |east one hundred vyears been left to the
executive to decide. Goldwater v, Carter,444 U.S. 996, 996-97
(1979) (vacating, with instructions to dismiss,anattack on the
fresident’s action in termnating a treaty with Taiwan); Cark v.
Allen, 331 U.S. 503, 509 (1947) ("President and Senate may
denounce atreaty ardthus terminate its life") (quoting Techt V.
Fughes, 229 N.Y. 222, 243 (Cardozo, J.), g¢ert. denied, 254 U. S.

643 (1920)); oOetien v. Central Leather Co., 246 U.S 297, 302
(1918) (redress for violation of international accord nust be

sought via executive); Chae Chan Ping v, United States (The
chinese Exclusjon Case), 130 U. S. 581, 602 ("the question whether

our government is justified in disregarding its engagenents Wwth
another nation is not one for the determ nation of the courts")
(1889); accordvwhitney v. Robertson, 124 U. S. 193, 194-95 (1888).
Consequently the question whether the United States should submt
to the jurisdiction ofan international tribunal is a question of
policy not for the courts but for the political branches to
decide. 22

22The political question doctrine is inapplicable to the
court's duty to interpret the Headquarters Agreement and the
ATA. Japan Whaling Assocjatjon v. Amerjcan Cetacean Socjety,
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Section 21 of the Headquarters Agreement cannot provide a
rule of decision regarding the interpretation of that agreenment
for another reason: treating it as doing so would require the
courts to refrain fromundertaking their constitutionally
mandated function. The task of the court in this case is to
interpret the ATAin resolving this dispute between numerous
parties and the Uited States. Interpretation ofthe ATA, as a
matter of donestic law falls to the United States courts. In
interpreting the ATA, the effect of the United States’ i nterna-
tional obligaticns--the United Nations Charterandthe Head-
quarters Agreenment in particular--nmust be considered. As a
racter of domestic law, the interpretation of these international
obligagyadnsoaad anldeit heirrecromcohcialtii ani, onjf fosedsieleywitiihtthee ATA
Is forthe courts. It is, as ChieefJususitcee Nldasbladll said,
"emphatically the province and duty of the judicial department to
say what the law is." Jfarbury_v. M#adison, 5 U.S. (1 Cranch) 137,
177 (1803). That duty will not beresolved wthout independent
adj udi cation of the effect of the ATA on the Headquarters
Agreenent . Awaiting the decision of an arbitral tribunal would
be arepudiation of that duty.

Interpreting Section 21 as a rule of decision would, at a
mninum raise serious constitutional questions. W do not

interpret it in that manner. NIRB v. _Catholic Bishop of Chicago,

478 US 221, 230 (1986). We are interpreting the Agreenent, but
are unwilling to expand the reach of its arbitration clause to a
poi nt which would be inconsistent with thelimtations placed
upon us by the Constitution.
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440 US. 490, 500-01 (1979). ‘1t would not be consonant with the
court's duties for it to await the interpretation of the
Headquarters Agreement by an arbitral tribunal, not yet consti-
tuted, before undertaking the limted task ofinterpreting the
ATA wWith a view to resolving the actual dispute before it.

In view of the foregoing, the court finds that it is not
deprived ofsubject matter jurisdiction by Section 21 of the
Headquarters Agreenent and that anyinterpretation of the

Headquarters Agreement incident to an interpretation of the ATA

must be done by the court.

\'

The Anti-Terrorism Act _and the Headquarters Adreement

|f the ATA wereconstrued as the government suggests, it
would bet ant anount to a direction to the PLO Qbserver Mission at
the United Na*ions that it close itsdoors and cease its
operations jnstanter. Such an interpretation would fly in the
face of the Headquarters Agreenent, a prior treaty between the
United Nations and the United States, and would abruptly
termnate the functions the Mssion has perforned for many years.
This conflict requires the court to seek out a reconciliation
between the two.

Under our constitutional system statu, s and treaties are

both the suprene law of the land, and the Constitution sets forth

no order of precedence to differentiate between them U.S.
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Qonst. art. M, c¢l. 2. Wherever possible, both are to be given
effect. E.g. Trans World Airlinzs, Inc. v, Franklin Mint Corp.,
466 U.S. 243, 252 (19.4); Wejinberger V. Ressi, 456 U.S. 25, 32
(1982); Washington v. Washington State Commercijal Passengex
Eishing Vessel Association, 443U.S. 658, 690, modified, 444 U.S.
816 ( 1979) : McCulloch v. Sociedad Nagcional de Marinexos de

Kané 'rag, 372 U.S. 10, 21-22 (1963); ¢clark v. Allen, supra, 331
U S at 510-11; Chew Heopg v. United States, 112 U.S. 536, 550

(1884). Only where atreaty is irreconci ible with alater
enacted statute and Congress has clearly evinced an intent to
supersede a treaty by enacting a statute does the later enacted

statute take precedence. E.q, The thinese Exclusion Case, supxa,

130 U... at 599-602(finding clear intent to supevsede): Edye V.
Rebertson (The Head Money Cases), 112U0.5.58 0, 597-99 (18a74)
(same, decided on the sanme day as Chew_Heong, supra, Whi ch found
nd such intent); South African Airways_v._ Dole, 817 F. 2d 119,
121, 125-26 (D.C. cir.) (Anti-Apartheid Act of 1486, directing
t he Secretary of State to "terminate the Agreement Bet ween the
United States of Americaand the Governmentof the Union of South
Africa" irreconcilable with that treaty), ¢ert. _denied, 108 s.ct.

229, 98 L.E.2d 188 (COctober 13, 1987); DRiggs_v. Shultz,470F 2d
461, 466 (D.C. Cir. 1372), cert._denied 411 U.S. 931 (1973).

Conpare Menominee Tribe of Indians v. Unjted States, 391 U.S.
404, 411, (1968) (finding no clear intent to abrogate treaty)
McCulloch V. So¢iedad de Mirineros, supra, 372 U. S. at 21-22
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(same); Cook v, United States, 288 U.S. 102, 119-20 (19233)
(same).

The | ong standing and wel | -established position of the
Mssion at the!l Uited Nations, sustained by international
agreenment, when considered alongwith the text of the ATA and its
| egi sl ative history, fails to disclose any clear |egislative
intent that Corgress was directing the Attorney Ceneral, the
State Department or this Court » act in contravention of the
Headquarters Agreement. This court acknowledges the validity of
the governnent's position that Congress hag the power to enact
statutes abrogating prior treaties or international obligations
entered into by theUnited States. whitney v. Robertson, supra,
124 U.S. 193-95; The_Head Mcney Case¢sg, supra, 112 U S. at 597-99.
However, unless this power is clearly and unequivocally exercis-
ed, this court is under aduty to interpret statutes in a marner
consonant wth existing treaty obligationa. This is arule of

statutory construction sustained by an unbroken line ofauthority

for over acentury and ahalf. Recently, the Supreme Court

articulated it in Weinberger v. Rossi, supra, 456 U S. at 32:
It has been maxim of statutory construction since the
deci si on in Murray v. The _Charming Betsy, ¢ U.S. (2 Cranch)
€4, 118 (1804), that "an act of Congress ought never to be

construed to violate the |aw of nations, ifany other
possi bl e construction remains. . . "

Accord Trans World Afrlines, supra, 466 U.S. at 252; Washington
Y, Fishing Vessel Assocjation, supra, 443 U.S. at 690: Menominee
Tribe of Indiang, supra, 391 U.S. at 412-13; McCulloch v,
Socledad de Marineres, supra, 372 U.S. at 21-22; Lauritzer v,
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Larsen, 345 U.S. 571, 578 (1953); ¢lark v. Allen, supra, 34i U.S.
at 510; Pigeon River Improvement, Slide & Boom €9, V. Charles W.
Cex. Ltd., 291 U.S. 138, 160 (1934); Cunard 5,5, Co, v, Mellon,
262 U.S. 100, 132, 132 (1923) <utherland, J., dissenting) ; Chew
Heong | supra, 112 U.S. at 602 (1854).

The American Law Institute’s recently revised Restatement
{Thixd) Forelgn Relations law of the United Stakes (1988)
reflects this unbroken line of authority:

§ 115. Inconsistency Between International Yaw or Agreement
and Domestic raw: @.w of the United States.

(1) (a) An Act of Congress supersedes an earlier rule
of international law or a provision of an international
agreement as law of the United States {f the purpose of
the act to _superscde the. earlier rule or provision js

clear and if the act and the earlier rule or provision
cannot be fairly reconciled.
(emphasis supplied).
We believe the PTA and the Headquarters Agreement cannot be
reconciled except by finding the ATA inapplicable to the PLO

Observer Mission.

A.._The Obljgations _of the United States under the Headquarters
ddreement,

The obligation of the United States to allow transit, entry
and access stems n«t only from the language of “he Headquarters
Agreement but also from forty years of practice under it.

Section 11 of the H~adquarters Agrcement rends, in part,

The federal, state or local authorities of the United States

shall not impose any impediments to transit to or from t.he

headquarters district of: ( 1) representat ives of Members
., (5) other persons invited to the headquarters

‘e



AP /015/Ad4.5
Tneglish
Page 05

district by the United Nations .., on official busi ness.

61 Sat. at 761 (22 U.S.C. § 287 note).¢3 These rights could
not beeffectively exercisedw thout the use of offices. The
ability to effectively organize and carry out one’s work,
especially as a liaison to an international organization, woul d
not be possible otherwise. |t is particularly significant that
Section 13 limts the application of United States law not only
Wi th respect to the entry of aliens, butalso their residence.
The Headquarters Agreement thus contenplates a continuity limited
to official Unitad Naticns functions and is entirely consistent
with the maintenance of missions to the United Nati ons. The
exenptions of Section 13 arenot |imted to members, but extend
to invitees as well.

Tn addition, there can be no dispute that over theforty
years since the United States entered into the Headquarters
Agreenent it has taken a nunmber of actions consistent Wwth its
recognition ofa duty to refrain frominpedi ng the functions of
observer missions to the United Nations. It has, since the early
days of the U.N.’s presence in New York, acquiesced in the
presence of observer mssions to the UN in New York. See

W e iy S B B by rt O Sk b b

23section 12 requires that the provisions of Section 11 be
applicable "irrespective of the relations existing between the
Governnments of the persons referred to in that Section and the
Gover nnment of theunited States.® 61 Sat. at 761 (22 U. S. C.
§ 287 note).

Section 13 limts the applicability of the United States
| aws and requlatior 5 regarding the entry andresidence of aliens,
when applied to those affiliated with the United Nations by
virtue of Section 11. Id, at 761-62 (22 U.S.C. §287 note).

/‘ll
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Permanent Missions: Report of the Secretary-General, gupra, at 17
q 14 (1949).

After the United Nations invited the p.o to participate asa
permanent  observer, the Departnent of state took the position
thav it wasrequired to provide access to the U N for the PLO.
1974 Digest of United States Practice in International Law, 27~

29; 1976 Digest of United States Practice in Interpational Law,
74-75. The Stata Department at no time disputed the notion that
the rights of entry, access and residence guaranteed to invitees
include the right to mintain offices.

The view that under the Headquarters Agreement the United
States must allow PLO representatives access to and preseance in
the vicinity of the United Nations was adopted by thecourt in
Antji-Defamatjon League of B’naj RB’rith v. Kissinger , supra : see
also Harvard law Scheel Forum v, Shultz, 633 F. Supp. 525, 526-27
(D. Mass. 1986). The United states has, for fourteen years,
acted !'n amanner consistent with arecognition of the PLO’S
rights in the Headquarters Agreement. Thi S course of conduct
under the Headquarters Agreenment is inportant evidence of its
meaning. Q‘’Connor v. Unjited states, 479 US 27, _, 107 s.ct.
347, 3s1, 96 L.E.2d 206, 214 (1986).

Throughout 1987, when Congress was considering the ATA, the
Departzent of State el aborated its view that the Headquarters
Agreement contai ned such arequirement. Perhaps the nost
unequi vocal el aboration of the State Department’s interpretation

was the letter of J. Edward Fox, Assistant Secretary f Or

Iy
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Legi slative Affairs, to Dante Fascell, cChairman of the House
Commttee on Foreign Affairs (November 5, 1987):

The United States has acknowl edged that [the invitations to
the PLO to become a permanent observer] give rise to United
States obl i gations to accord PLO observers the rights set
forth in sections 11-13 of the Headquarters Agreenent. gee,
€:9., 1976 Digest of United State _

Law 74-75. The proposed |egislation would effectively
require the United Statesto deny PLO observersthe entry,
transit, and residence rights required by sections 11-13
and, as a |ater enacted statute, would super sede the
Headquarters Agreenent in this regard as a matter of
domestic | aw.

The proposed legislation would also . . . . break a 40-{Jear
ractice regarding observer missions by nations hosting U. N.
odies and could legitimately be viewed as inconsistent wth
our responsi bilities under sections 11=13 of the United
Nations Headquarters Agreement. # * # 24
Shortly before the adoption of the ATA, during consideration

ofareport oftheCommttee onRelations with the Host Country

by the General Assenbly of theUnited Nations, the United States'
representative noted "that the United States Secretary of State

had stated that the closing of the m ssion would constitute a

violation of United States obligation under the Headquarters

Agreenent. " U,N. Doc A/C.6/42/SR.58 (Novenber 25, 1987) atq3.

24This letter wasreproduced as item 33 of the Conpendium
subnitted by the parties to the :ourt. See alsoletter from Sec.
of State Georje P.Shultz to Sens. Robert J. Dole, Charles E.
Gassley, Caiborne Pell and Rep. Jack F. Kemp (July 31, 1987)
("thiswould be ieen as aviolation ofa US. treaty obliga-
tion"); Letter fromSec. Shultz to Sen. Dole (January 29, 1987),
reprinted _in, 133 Cong. Rec. S 6,449 (daily ed.May 14,1987)
("while we are therefore under an obligation to permt PLO
Observer M ssion Personnel to enter andremain in the United
States to carry out their official functions at U.N. head-
quarters, we retain theright to deny entry tc, or expel, any
i ndi vi dual PLO representative directly inplicated in terrorist
acts”) ; Letter from Sec. Shultz to Rep. Kenp (Novenber 12, 1986),
reprinted _in, 133 Cong. Rec. E 1,635, 1,636 (daily ed April 29,
1987) (sanme language).
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Ha had previously statedthat "closing the mission, in our view,
and | enphasize this is the executive branch, is not consistent
with our international |egal obligations under the Headquarters
Agreement." Partial Transcript of the 126th Meeting ofthe
Commttee on Relations with Host Country, at 4 (October 14,
1987). And the day after the ATA was passed, State Departnent
spokeswoman Phyllis oakley told reporters that the ATA, "if
i mpl enented, would be contrary to our international |egal
obl igations under the Headgquarters Agreenent, ({so the administra-
tion intends] . . . to engage in consultations with the Congreass
in an effort to resolve this matter.® Departnent of State Daily
Fress Briefing at 8 (December 23, 1987).25

It seemedcleart o those in theexecutive branch that
cl osing the PLs. m ssion would be adeparture from the United
States’ practice in regard to observer mssions, and they nade
their views known to nenbers of Congress who were instrunental in
the passage of the ATA. In addition, United States representa-
tives to the United Nations nmade repeated efforts co allay the
concerns of the U N Secretariat by reiterating and reaffirmng

the obligations ofthe United States under the Headquarters

n i, L L Sa—

25This courthasnoi nformati on concerning the nature or
content of these consultations, beyond the fact that the
Department of Justice and the Departnent of State both appear to
support current efforts to repeal the ATA. gee H R 4078, 100th
Cong., 2d Sess., jintroduced jn 134 Cong. Rec. H 696 (daily ed.
Mirch 3, 1988) (statement of Rep. Crock. ct); Tetter from Acting
Assist. Atty. Gen. Thomas M Boyd to Rep. Dante B. Fascell (May
10, 1988) (expressing reservations about H R 4078, but support-
ing it, with nodifications): Letter from Assist. Sec. of State J.
Edward Fox to Rep. Fascell (April 29, 1988) (sane).
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Agreement.26 A chronol ogical record c? their efforts is set
forth inthe advisory opinion of the International Court of
Justice, YU.N.v. US., supra, 1988 I.C.J. No. 77 9% 11-22, slip
op. at5-11 (April 26, 1988). The U N Secretariat considered it

necessary to request that opinion in order to protect what it
considered to be the U.N.’s rights under the Headquarters
Agreement.27 The United Nations' position that the Headquarters
Agreement applies to the pLo Mssion is notnew. 1979 U.N.
Jurid. yY,B, 169-70; gee 1980 U. N. Jurid. Y.B.18893.

"Al t hough not conclusive, the nmeaning attributed to treaty
provisions by the Governnment agencies charged with their
negotiation and enforcement is entitled to great weight."

sumitomo Shoii America, Inc, v. Avagliang, 457 U.S. 176, 184-85
(1982). Theinterpretive statenents of the United Nations also

carry some weight, especially because they aein harmony wth
the interpretation given to the Headquarters Agreenent by the

Departnent of State. 0’‘Conner, supra, 479 U.S. at _ , 107 Ss.ct.
at 351, 96 L.E.2d at214.

26gee Letter from Vernon A .Walters, U S. Anbassador to the
UN, to UN Secretary General Javier Perez de Cuellar (Cctober
27, 1987?; Letter from Herbert S. Okun to Secretary General Perez
de Cuel lar (January 5, 1988).

271n addition, the U N General Assembly has, on several
occasions, reaffirmed its position that the PLO M ssion is
covered by the provisions of the Headquarters Agreement. G.A.
Res. 42/230 (Agenda item 136) (March 23, 1983); G A. Res. 42/229A
(Agenda i tem 136) (March 2, 1988); see alsQ G A Res. 42/232
(Agenda item 136) (May 18, 1988).
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Thus the language, application and interpretation of the
Headquarters Agreement lead us to the conclusion that it requires
the United States to refrain frominterference with the PLO

Observer Mssion in the discharge of its functions atthe United

Nat i ons.

B.__Reconciliation of the ATA and the Heajquaxters Agreerent.
The lengths to which ..r courts have sonetines gone in

construing donestic statutes so as to avoid conflict with

international agreements are sugqested by apassage from Justice

Field s dissent in ¢hew Heong, gsupra 112 U S. a 560, 560-61
(1884):

| am unable to agree with nmy associates in their construc-
tion of the act . . . restricting the inmmgration into this
country of Chinese laborers. That construction appears to
me to bein conflict wth the |anguage ofthat act, and to
require the elimnation of entire clauses and the interpola-
tion of new ones. |t renders nugatory whole provisions

whi ch were inserted with sedul ous care. The change thus
produced in the operation of the act is justified on the

theory that to give it any other construction would bring it
into conflict with the treaty; and that we are not at

| i berty to suppose that Congress intended byits |egislation
to disregard any treaty stipulations.
Chew_Heorq concerned the interplay of |egislation regarding
Chi nese | aborers with treaties onthe sane subject. During the
passage of the statute at issue in chew_Heong, "it was obj ect ed
to the legislation sought that the treaty of 1868 stood in the
way, and that while it remined unnodified, such legislation
woul d be abreach offaith to China. . . ,» Id, at 569. 1In
spite of that, and over Justice Field s dissent, the Court, in

Justice Field s words, "narrow[ed) the neaning of the act so as

/oo
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measurably to frustrate its intended operation." Four years
after the deci sion in Chew Heeng, Congress amended the act in
question to nullify that decision. Ch. 1064, 25 Stat. 504. W th
the amended statute, there could be no question asto Cragress’
intent to supersede the treaties, and it was the later enacted
statute which took precedence. The Chinese Exclusion Case,
supra, 130 U.S. at 598-99 (1889).

The principles enunciated and applied in Chew Heong and its
progeny, e.9, Trans World Airlines, supra, 466 U.S. at 252;
Weinberger v. Rossi, supra, 456 U. S. at 32 ; Mencminee Tribe of
Indians, supra, 391 U.S.at 413: McCulloch v. Socjedad de
Marineros, supra, 372 U.S. at 21-22; Pigeon River, supra, 291

U.S. at 160; ook V. United States, supra, 288 U.S. at 119- 20,

require the clearest of expressions on the part of Congress. We

are constrai ned by these decisions to stress the lack of clarity

in Congress’ action in this instance. Congress’ failure to speak
with one clear voice on this subject requires us to interpret the
ATA as inapplicable to the Headquarters Agreement. Thi is eo,

in short, for the reasons which fol | ow.

First, neither the . ission nor the Headquarters Agreement is
mentioned i n the ATA i tsel f. Such an inclusion would have |eft
no doubt as to Congress’ intent on a matter which had been raised
repeatedly with respect to this act, and its absence here
reflects equivocation and avoidance, leaving the court without
clear interpretive guidance in the language of the act. Second,

while the section of the ATA prohibiting the maintenance of an

/l"
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office applies “notwithstanding any provision of law to the
contrary," 2 2 U.S.C. §5202(3)jt does not purport to apply
notwithstanding any treaty. The absence of that interpretive
instruction is especially relevant because elsewhere in the same
legislation Congress expressly referred to "yUnited States law
(including any treaty) . "™ 101 stat, at 1343. Thus Congress
failed, in the text of the ATA, to provide guidance for the
interpretation of the act, where it became repeatedly apparent
before Its passage that the prospect of an interpretive problem
was inevitable. Third, no member of Congress expressed a clear
and unequivocal intent to supersede the Headquarters Agreement by
passage of the ATA. In contrast, most who addressed the subject
of conflict denied that there would be a conflict: in their
view, the Headquarters Agreement did not provide the PLO with any
right to maintain an office. Here again, Congress provided no
quidance for the interpretation of the ATA in the event of a
conflict which was clearly foreseeable. And Senator Claiborne
Pell, Chairman of the Senate Foreign Relations Committee, who
voted for the bill, raised the possibility that the Headquarters
Agreement would take precedence over the ATA in the event of a
conflict between the two.%8 His suggestion was neither opposed
nor debated, even though it came in the final minutes before
passage of the ATA.

A more complete explanation begins, of course, with the

statute’s lanquage. The ATA reads, in part:

P .

28333 Cong. Rec. S 18,185-86 (daily ed. December 16, 1987).
/...
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It shall be wunlawul, if the purpose be to further the
interests of the pPLO * * * --
M oe &

(3) notwi thstandi ng any provision of lawto the
contrary, to establish or maintain an office, headquarters,
premses, or other facilities or establishnents within the
jurisdiction of the United States atthe behest or direction
of, or with funds provided by the PLO o * ».

22 U S.C § 5202(3).

The Permanent oi;server Mssion to the United Nations is
nowhere nentioned in-haecverba in this act, aswe have aready
observed. It IS nevectheless contended by the United States that
the f or egoi ng provi sion requires the cl osing ofthe Mission,and
this in spite of possibly inconsistent international obligations.
According to the government, the act is so clear that this
possibility is nonexistent. Thegovernment argues that its
position i s supported by the provision that the ATA woul d take
effect "notwithstanding any provision of law to the contrary," 22
U S.C § 5202(3), suggesting that Congress thereby swept away any
i nconsi stent international obligations of the United States. In
efiect, the governnment urges literal application of the nmaxim
that in the event of conflict osetween two |laws, the one of later
date will prevail: Jeges posteriores priores contrarias
abrogang.

V& cannot agree. The proponents of the ATA were, at an
early stage and throughout its consideration, forewarned that

the Ata would present a potential conflict with the Headquarters
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Agreement.29 It was especially | nportant in those circunstances
for Congress to give clear, indeed unequi vocal guidance, as to
how an interpreter of the ATA was to resolve the conflict. Yet
there was no reference to the Mission Iin the text of the ATA,
despite extensive discussion of the wission in the floor debates,
Nor was there reference to the Headquarters Agreement, or to any
treaty, in the ATA or in its "notwithstanding” clause, despite
the textual expression of intent to supcrsede treaty obligaticns
in other sections of the Foreign Relations Authorization Act, of
which the ATA formed a part.3Y Thus Congress failed to provide
unequi vocal interpretive guidance in the text of the ATA, leaving
open the possibility that the ATA could be viewed as a law of
general application and enforced as such, without encroaching on
the position of the Mission at the Ur. ted Nutions.

That interpretation would piegsent no inconsistency with what

little legislative history exists. There were conflicting voi ces

29seq@ pp. 23-25 & nn.24 & 25, supra. see alsg Transcript of
Joint Conference on H R 1777, p. 208 (December 3, 1987)
(statement of State Department representative Jamie Selby: "jit is
a legal obligation based on practice in interpreting a treaty"):
133 Cong. Rec. H 11,224 (daily ed. December 10, 1987) (statement
of Rep. Crockett) (ATA would place United States "in violation of
our treaty obligations”).

3J0E,q, Pub. L. 100-204 § 215(a), 101 Stat. 1331, 1343
(agding 22 U.S.C. § 4315(a)) ("A fcceign mission may not allow an
unezffiliated alien the use of any vremise of that foreign m ss jon
which is inviolable under United States law (jpglud any
treaty) for any purpose which is incompatible with its status as
a foreign micsion including use as a residence.”) (emphasis
supplied); see alsqo jd, § 806(d) (1) (B), 101 Stat. at 1398 (adding
19 U.S.C. § 2492(d)(l) (B)) (abrogating “agreements,” necessarily
international).

/c-'
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both in Congrese and in the executive branch befora the e¢nactment
of the ATA. Indeed, there is only one matter with respect to
which there was unani mty-- the condemnation of terrorism. This,
h~wever, is extraneous to the legal issues involved here. At
oral argument, the United States Attorney conceded that there was
no evidence before t he court that t.he Mission had misused its
position at the United Nati ons or engaged ‘n any covert actions
in furtherance of terrorism.3! 1f the PLO .s benefiting from
operating in the United States, as the ATA implies, the enforce-
ment of its provisions outside the context of thea United Nati ons
can effectively curtail that benefit.

The reco.sd contains voi ces of congressnen and senators

forceful in their condemmati on of terrecrism and »f the PLO and
supporting the notien that the legislation would close the

mssion. 32 There are other voices, less certain of the validity

of the proposed congressional action and preoccupi ed by problens

3lrranscript of oral argument, p. 18 (June 8, 1988). This
concessi on di sposes of the suggestion that the United States’
Security Reservation t o t he Headquarters Agreenment, Annex 2, § 6,
&1 Stat. at 766, 767-681 (22 U. S.C. § 287 note!, serves as a
justification for the ATA.

32p.g, 133 ceng. Rec. H 11,684-85 (daily ed. Decenber 18,
1987) (statement of Rep. Burton); 133 cong. Rec. S 15,621 (daily
ed. Novenber 3, 1987) (statement of Sen. Grassley); 133 Cong.
Rec. S 9,627 (daily ed July 10, 1987) (statement of Sen.
Grassley); 133 Cong. Rec. E 2,249 (daily ~d. June 4, 1987)
(statement of Rep. Gnllegly); 133 Cong. Rec. 4,047 (daily ed.
May 28, 1997) (statement of Rep. Herger):; 133 Cong. Rec. S 6,449
(daily ed. May 14, 198.) (statement of Sen. D’Amato); jid., S 6448
(statenment of Senator Dole); 133 cong.Rec. F 1,635 (daily ed
Aoril 29, 1987) (statement of Rep. Kemp).
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of constitutional dimension.33 And there are voices of Congress-
men uncertain of the |egal issues presented but desirous

nonet hel ess of makiny a"political statement."3% puring the

di scussions which preceded and foll owed the passage of the ATA,
the Secretary of state33 and the LeyalAdviser to the Departnment
of State, °8 a forner nenber ofthis Court, voiced their opinions
to the effect that the ATA presented a conflict with the
Headquarters Agr eenent.

Yet no nenber of Congress, at any point, explicitly stated
that the ATaAwas intendec to override any international obliga-
tion of the UWiited States.

The only debate on this issue focused not on whether the ATA
woul d do so, but on whether the United States in fact had an

obligation to provide accessto tht pro. Indeed, every proponent

33133 Cong. Rec. H 12,224 (daily ed. Decenber 10, 1987)
(statement of Rep. O ockett); 133 Cong. Rec. S 13,852 (daily ed.
Qctober 8 , 1987) (statement of Sen. Bingaman); 133 Cong. Rec.

E 2,895 (daily ed. July 14, 1987) (statenent of Rep. Ronior).

sdTranscript of Joint Conference on HR. 1777, pp. 210-11
(December 3, 1987) (statements of Reps. Mca and Kostmayer).

I5wag far as the closure of the pro Cbserver Mssion is
concerned, this would bea seen as a violation of a United States
treaty obligation under the United Nations Headquarters Agree-~
ment." Lettar fromSec. of State George P. Shultz to unnamed
Senators and Congressnen (July 31, 1987), partially rep. nrted_in
133 Cong. Rec. s 16,605 (daily ed. November 20, 1987) (statement
of Sen. Gassley).

364on. Abraham Sofaer: "It is our judgnent that the
Headquarters Agreement as interpreted and applied would be
violated. " New York Timeg, January 13, 1'388 at. Aj.
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of the ATA who spoke to the matter argued that tne United States
did not have such an obligation. For instance, Senator Grassley,
after arguing that the United States had no obligation relating
to the PLO Mission under the Headquarters Agreement, noted in
passing that congress had the powexr to modify treaty obligations.
But even there, Senator Grassley did not argue that the ATA would
supersede the Head¢muarters Agrecement in the event of a cont licet.
133 Cong. Rec. S 15,621-22 (daily ed. Noverber 3, 1987). This
disinclination to face the prospect of an actual conflict was
again manifest two weeks later, when Senator Grassley explained,
"as | detailed earlier ., the United States has np_.i‘n_t;g;pl:_
tional legal obligatiopg that would preclude it from closing the
PLC oObserver Mission.” 133 Cong. Rec. S 16,505 (daily ed.
November 20, 1987) (emphasis supplied) . As the Congress iornal
Record reveals, at the time of the ATA’s passage (on December 15
in the House and December 16 in the Senate), its proponents were
operating under a misapprehension of what the United States’
treaty obligation entailed. 133 Cong. Rec. S 18,190 (daily sd.
December 16, 1987) (statement of Sen. Helms) (closing the Missior.
would be “entirely within our Nation’s obliizations under
international law”); 133 Conq. Rec. H 11, 425 (daily ed. Decerter
15, 1988) (statement of Rep. Burton) (observer missions have

“no--zero-- rights in the lieadquarters Agreezent") . 37

Y R —

37pccord 134 Cong. Rec. H 8,790 (daily ed. October 20, 1987)
(statement of Rep. Burton); 133 Cong. Rec. S 9,627-28 (daily ed.
July 10, 1987) (statement of Sen. Grasslay); 133 ccng. Rec.

S 6,449-50 (daily ed. may 14, 1987) (statement of Sen. D’Amato) ;
id, S 6,449 (statement of Sen. Dole). [continued . . . |

J




A/42/915/Ad4d.5
English
Page 38

In sum, the |anguage of the Headquarters Agreeament, the
| ongstanding practice wunder it, and the interpretation given it
by the parties to it |eave no doubt that it places an obligation
upon the United States to refrain frominpairing the function of
the PLO Observer Mission to the United Nations. The ATA and its
legislative history do r~t manifest Congress' intent to abrogate
this obligation. W are therefore constrained to interpret the
ATA as failing tosupersede t he Headquarters Agreement and

i napplicable to the M ssion.

€. The Continued Viabjlity of the ATA,

We haveinterpreted the AtAas inapplicable to the vrLo
Missioa to the United Nations. The statute remains a valid
enactment of gener al application. It {s a w de gauged restric-
tion of PLO activity within the United St at es and, depending on
the nature of its enforcement, could effectively curtail any PLO
activities in thaUnited States, aside fromthe Mssion to the
United Nations. We do not accept the suggestion of counsel that
the ATA be struck dow. The federal courts are constrained to
avoid a decision regarding unconstitutionality except where
strictly necessary. Resgue Army v. Municipal Court of the City

of Los Angeles, 331 U S. 549, 568-72 (1947). In view of our

{cont inued]

I ndeed, this m sapprehension apparently has continued after
the passage of the ATA and even during the pendency of this
| awsui t . E.q. 134 Cong. Rec. S 3,113 (daily ed. March 25, 1988)
(statement of Sen. D’Amato); 134 Cong. Rec. S 1,997 (daily ed.
March 4, 1988) (statement of Sen. Grassley).



A/42/915/Add.5

English

Page 30
construction of the statute, this can be fairly avoi ded inthis
instance. The extent to which the First Anmendnment to the
Constitution and the Bill of Attainder Cl ause, Art.l, § 9, cl.
3, quide our interpretation of the ATA is addressed in Mendelsohn

v. Meese, post.

Vi

conclusions

The Anti-Terrorism Act does not require the closure of the
PLO Per manent Observer M ssion to the United Nations nor do the
act’s provisions inpair thecontinued exercise of its appropriate
functions au aPermanent Observer at the United Nations. The
PLOMssion to the United Nations is an invitee of the Urited
Nations under the Headquarters Agreement and its status is
protected by that agreement. The Headquarters Agreenment remains
a valid and outstanding treaty obligation of the United States.
It has not been superceded by the Anti-Terrorism Act, whichisa

valid enactment of general application.

We express our thanks to the lawyers in this case, especia-

ly those appearing for amici ¢urijae, for their professional
dedi cati on and ther assistance to the court.

The notion of the defendants te dismss for lack of personal

jurisdiction is denied.
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The notion of the defendants to dismss for |ack of subject
matter jurisdiction is denied.

The motion of the defendants to dismss for lack of
capacity, which was not briefed, is denied.

Mansour‘’s notion to dismss for failuretostate aclaim
upon which relief may be granted is tretted, pursuant to Rule
12(b) of the Federal Rules of Civil Procedure, as a notion for
summary  judgment, Fed. R QGv. P. 56, and is granted.

The motion of the United States for summary judgnent is
denied, and summary judgnment is entered for the defendants,

di smssing this action with prejudice.

SO ORDERED: _=\

Ednund L. Palmieri
United States District Judge

Dat ed: New Yor k, New York
June 29, 1988
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TITLE 22, UNITED STATES CODE (FOREIGN RELATIONS)
CHAPTER 61-ANTI-TERRORISM-PLO
§ 5201 Findings; determinations
(a) Findings
The Congress finds that--
(1) Middle East terrorism accounted for 60 percent of total international terrorism in 1988;

(2) the Palestine Liberation Organization (hereafter in this title referred to as the ‘PLO”)
was directly responsible for tbe murder of an American citizen on the Achile Lauro cruise
liner s 1985, and a member of the PLO’s Executive Committee is under indictmeat in the
United State5 for the murder of that American Citizen;

(3) the bead of the PLO has been implicated in the murder of & Usited States Ambassador
overseas;

(4) the PLO and its constituent groups have taken credit for, and bcco implicated in, the
muwders of dozens of American citizens abroad;

(5) the PLO covenant specifically states that *armed struggle is the osly way to Literate
Palestine, thus it i§ an overall strategy, not merely a lactical pbase®;

(6) the PLO rededicated itself to the ‘continuing struggle ia all its armed forms’ at the
Palestine National Council mesting in April 1987; and

(7) the Attorney General has stated that “various elements of the Palestine Liberation
Organization and it5 allies and affiliate5 are in the thick of internatiosal terror’.

(b) Determinations

Therefore, the Congress deterinines that the PLO and its affiliates are a terrorist
organization and a threat to the interc5t.5 of the United States, its allies, and to international
law and should not benefit from opcrating in the United States.

§ 5202 Prohibitions regarding the PLO

It shall be unlawful, if the purpose be to further the interests of the Palestine Liberation
Organization or any of its condituent group, any successor to any of those, or any agents
thereof, oa or after [March 21, 1988]--

(1) to receive anything of value except isformational material {-am the PLO or any of
its constituent groups, any successor thereto, or any ageats thereof; or

(2) to expend funds from the PLO or any of ity congtituent groups, any successor
thereto, or any agents thereof; or

(3) notwithstanding any provision of law to the contrary, to establish or maintain an

office, headquarters, premises or other facilities or establishments within the jurisdiction
of the United States at the behest or direction of, or with funds provided by the

/!00
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Palestine Liberation Organization or any of itS constituent groups, any SUCCESIOr Lo anv
of those, or any agents thereof.

§ 5203. Enfurcement

(a) Attorney General

The Attorney General shall take the necessary steps and institute the necessary legal actioo
to effectuate the policies and provisions Of this chapter.

(b) Relief

Any digtrict court of the United Sates for a district in which a violation of thig ehapter
occurs shall have authority, upon petition of relief by the Attorney General, to grast injunclive
and such other equitable relief as it shall deem necessary to enforce e provisions of this chapter.

[oes
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APPENDIX B
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April 21, 1423

TO ALL C)OUNSEL

Re: United States v, Palestine Liberatiop
organization, et al., 38 Civ. 1962 (ELP):

Mendelaghn, et _al: v, Mecese, 88 Civ. 2005
(ELP).

Dear Sirs:

Wth a view to expediting our respactive tasks with
regard ta the ultimate disposition of this litigation, | would
ippreciate the submission of the following:

1. Al'l official statements concerning the inter-
pretation and constitutionality of the Anti-
Terrorism Act of 1987, Title X of the Foreign
Relations Autnorization Azt lor Fiscal Years 1988-
89 (Pub. L. 100-204, §§ 1001-1005; 101 Stat. 1331,
1406-07 ; 22 Y.,5.C.A. §§ S271-520) (West Supp.
1988)) issued by the Department nf State as well
43 the Department of Justice.

2. All avail abl e documentary evi dence of congres-
sional Inteat wWith respect to tha Anti-Terrorism
Act of 1887, Ticle X of the Foreign Relations
Authorization Act for Fiscal Years 1988-89.

In order two obviate duplicat on ofefforvand to ass:re
afull subeissioy, ] suggest that Government counsel assemble
this matgrial in the first instance and then makeit available t»>
defensg counsel for inspecton and poseible supplementation
retora submitting it to the Court.

I understand that Assistant United States Attorney

Ri chard Mark {s ac. endeavoring to worx »nut a briefing schedule
with cqounsel. | axpect t0 ba adviazed of the results of his
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efforts in due course. Cc-pliance with the request | make in

this letter should not be delayed because of any briefing sched-
ule, however, as the material | requast would be useful to rme in
connection with my continuing study of these cases.

Very truly yours,

Edmund L. Palmieri
United St ates Di strict Judge

cc:  Rudolph W. Guiliani, United States Attorney
Richard Hark, Assistant United States Attorney
Cne St. Andrew’s Plaza

New York, New York 10007

Rarsey Clark
36 East 12th Street
New York, New York 10003

Leonard B. Boudin
Rabinovitz, Boudia, Standard, Krinsky & Lieberman
7406 Broadway at Astor Place
Nev York, New York 10003-9518

Keith Highet
Joseph D. Pizzurro
turtis, Mallet-Prevost, Colt & Mosle
101 Fark Avenue

Nev York, Nev York 30178--:00A1




